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DEVELOPlUIENT OF PROCEDURE fBT  WAR CRIMES TRIALS 
, 

DURING THE: TWO WHfd) WARS 

WbiZe the scope of thfs paper includes a treatment 

of trials of prisoners of war for pre-capture and post-

aapture offenses, the bfstory to be set  forth shall be 

linPted t o  such developments In the trials of prfsoners of 

war for pre-capture offenses, or war crimes, as shall  be 

relevant to r at is deemed to be the purpose 3f this study; 

status of tie l a w  innamely, an indication of the present ----. -- -

this f i e l d  and a future course to be taken under such law. -


A further l imdbtion of coverage has been adopted i n  that 

the Lesssris to be gained from past experiences in this r 
y---

f i e l d  are adequately covered by reference to developments
C- 7.-

dturing and after World War Z and World Mar 11, without add-

ing another repetition of the earLier devoLopmenfs ta the  

mny reports, texts and Journals devoted t o  the subject. 

For an authordtative history of American jmisprudence 

iin --thls -
f i e f d ,  the reader 2s referred to the opinjion of the- .A * --

3uprem Court af the United $ $ a t e ~ ,  in f t s  first treatment 

af the aabject arising out of either World Mars,1 

1; 




f t  can be anticipated that world publdc opinion will 

be aroused in future wars, just as it was in the two World 

Wars and the recent Korean incident ,  so that eapPy officlal 

declarations and actions dl1 be taken t o  satisfy fts dew 

mands of retribution a g ~ l n s tviolators of civPlized standards ' 

set  by world society.2 A brief reference t o  the developments 

aiaed toward achfevlng the.means wtth which Lo administer 

this retribution can serve asaa precedent when a similar 

-World BJar ,& 

Earlr in Wopld War P, both s2des Lo the conflict  

established codss$ons Co investigate and repo~tupen the 

many allegatfons af brutalities and violations of the laws 

and customs of war, however, ilt was not u n t f l  November 6 +  

1918, that one of the AIlYed powers, Greet Britain, appointed 

a eomission not anly to fnquire in to  breaches of the laws 

of war but Co propose appropriate aaeA4nexy t o  accomplish 

rcetrfbutfon therefor, As wit11 be seen, this Neleventh hourg' 

effoat fs chasaoterfstic, The Snminenea of the araistice 

FOP an illustraCian of offfcfal assurances of such 



-- 

3 
resulted fn hasty and fndeoisfve astkon sa that the ternis 

of .t:kt4 AmSsSice itself made no suitable p~ovisionsfor 

punishment of WP cslimlnals, 

AC the Preliminary Peace Conference an January 25, 

1919, the next notable development occurred in the esbb-

1fshent.of the OamPssion on the Respmsibility of the 

Authors a9 the War and on Enforcement of Penalties, h a w  

as the NOomissionof ~l f te sn ." )  On Mmch 29, 1919, this 

Osmmissdon reported that lt had considered abundant evi -

dence of sa t~agesof every descriptlan wegainst the laws 

and etastc3~~ssf and of the  laws & Bum,anPtg, and that  in 

s p i t e  of expliait regulations, established custms,  and the 

clear dictates of hnwanity, Oefmany and her AllSas have 

pl led  out~agsupon outrage.n4 'Ihe Ccmmission then classi-
f9ed these breaches of the laws and castoms of war Snto a 

fona~lll.lisk of crfmes or groups sf crimes represented by 

thi~Cy-twoclassifications, 5 

'fn it8 report the Camission reoommended that those 

acotxsed of srrch violations as were listed should be trfed 

by each bal1ltgarsn.t; fn P t s x o w n  existing courts, military ar 

~ i s t o r vg United Aetlons War Crimes g?ommission 
and the Develornaent gg k z s  I?;Z & n , ? i % F 3 3 .  
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o i v U ,  rathep than by 8t sPngle a& tribunal, to permit 

the applfcotlon of' eaeh nation's own groosdurqa blfr its o m  

courts so that tM c~rriplioationsant3 delays that woad re-

s u l t  f r ~ many single tr9bmalts attempt Lo dispose of them 

oould be avoided. The Gomiss i~n.dfd recommend, however 

that it was assenkLa2 t t ; o  corrstitulo one high t r 3 b u l  w i t h  

judges represantlng a l l  A l l l e d  powers and wfth a small 

representative prosecullon staff, t o  try those aocqsed o f  

~Utragesagdnst  several Al l ied  Nations, t o  try heads of 

States, and to try oertain f e w  others* The law to be 

applied by this him tribunal was t o  be "the principles 09 

thas law of natbns is% they resat froa the usages established 

among ufvSlized peoples, from the laws3 of hwsnity, and 

A.om the d i a t a t e s  o f  public o~nsaienoe."~ 

f t  is bdleved n~tewortbyto whnt out that the t w o  

8maerican raprssentativas o-bjaated to the provisl@ns pro-

viding for trials of beads of States and providing f"oP appli-

cataon of the Law o f  h m i t y .  The first w88 o~n~idefed 

contrary t o  %he concept of soverezen i ~ ~ ~ ~ u n i t yand the secand 

was eonsldered to3 vague. To a v d d  the Issues ra&sad by 

these objectians, tihe IEsman govcemmnt was bnvSted $0 prose-

ant* and punish its natfonalsr acaused of war trims, thr~ugh s 

the madZuni of 9t;s OWE courts. The invitation was a a t l y  

Xeid., note 3, supra, p. 98. 



refused. 

Shortly thereafter, on June 28, 1919, tho Versailles 

Treaty was executed and the.principles recornended by the 

"Committee of' Fifteent1were embodied therein, in ' the main, 

in Arttales 228 to 230 which provided for trial and punish-

ment of accused viobato~saf the laws of war through the 

military courts of the adversaries. 

The Germans, recognizing the bonlusion and diff'Zi-

ca t i e s  resulting from a lack of preparation on the part of 

the AlZ ies  to implement these Articles of the Treaty, and 

fwther realfzlng the need of' satfsfyfng public opinion fn 

A l l i e d  countries, passed a law conferring jur9sdiotion to 

try offenders of the laws of' war upon the Supreme Court of 

the Reich at Leipabg. The Allies apparently grasped this 

step as a solution t o  the problem, probably feel ing that 

through their observers, adequate supervision could be maln-

%aiked to Insure a judicious administration of the  ounish-

ment that appeared t o  be so well deserved, On February 3, 

3920, the Allies forwarded a l ist to the Geman goverment 

oonLaPnPng the names of about 900 persons who were to be 

t ~ l e d .  The ultlxkts collapse of the program soon became 

avldent, The German government succeeded in persuading the 

Allies that it would be politically inexpedient to t ~ yso 

many, especially those who were nattonal heroes, and the 

list was reduced to forty-flue, agalnst whom the most 



ser i~uscharges had been brought, 

Other factors  developed which furthered the collapse. 

Wamigr of those whose names appeared on this f i n a l  l S s t  of 

fbrty-five di.~app0€%redor were residing i n  distant parts of 

the world, flight being the criminal's p s h c i p a l  rceans of 

escape fsm p u ~ f ~ h m e ~ ? ~Ta these criminals flfght, was cam-

plstely unnecessary f o r  the Germar, c3urt was unable to ab-

ta in  evidence with which to prosecute them. The witnesses 

were scattered all over the world anti Mere w.Jailling to 

testify before & Gemnaa court, The A l l f e d  Oovernmaqts tried 

to furnish the evidence by undertaking to col lect  it for 

the German prosecutor but the complications proved t ~ otime 

consuming to permit any degree of success. Witnesses were 

examined i n , t h e i r  k ~ m e  countries before representatives of 

the accused and the German Goverpaent, in an. effort to over-

come %his obstacle, but- that  Sailed as well as many other 

efforts. 


Kventwlly, h~wever,some trials were opened w i t h  

the following results, Of seven persons whose proseeu-

tions were at the request of the British, three had fled 

and escaped trial, one off icer  was completely acquetted by 

t h e  court, and, althaugh the court convicted the three re-

mafnfng soldfers,  they recefved sentences of ten mo~lhs ,six 

months and six monthss regpectively, One early case re-

sulted in a conviction, probably because there was direct  



testimony f~omGerman medfcak officers that they had seen 

Chis accused shoot wounded Wench prisoners in cold blood. 

The sentence following th%s conviction. was one of two years 

irnp~isanmsnt. The remainder of the early tr5als resulted 

fn acquittals* Allied fndlgnation developed from these un-

satisfactory resalCs &vbthe various A l l l e d  observers were 

dthdrawn from the remafndes of the trfals, This Bed not, 

however, put a atop Lo the tr ia ls  which were centlnuied with 

more aequlBfals, The German government i t se l f  was I m p ~ e s s w l  

with the %naaeqwcyOF these proseeutfons, and It, independ-

ently, p~osecutedtwo offleers whose names had not  even 

been Included on the Xist sf those whose proseaatSons were 

required by the A l l f e s .  Yhey were con.crfcted, sentenced t o  

four years in prison, an8 then were allowed t o  escape from 

Ehefr conffnemene. O f f i c T a l  Sndignaelon was so great t ha t  

. 	 *he ALlfss thpeatened to apply sanctSons against Germany 

to prevsnt'its caurt from conkinalng i t s  program of' "whfte-

washingm wap crT~inala~!The German government and press 

repl ied #9th counter tWea%s of action from its resurging 

army and policefarce. Thereafter, the Allfed governments 

that hat3 maintained an officlal interest in punishing war 

criminaZs abandoned It, 

In June 1922, the Lelpeig Court proceeded kafth addi-

t luns l  trials, w9thouB Allfed O ~ S ~ P Q ~ ~ S *~es l i t t t sd i d  

no& change and acquittals continued. In December 1922, 



ninety-three accused were brought to t r ia l  although there 

were no public hearings and the accused were not even asked 

to attend thelr own trials' Charges against 692 aocused 

were summarily disrnfssed. Xt is statistically reported 

that the Leipzig Court had 901 cases sfe erred to it of the 

most revolting vfolations ai the laws and customs of w a r  

tout of which 888 accused were acquitted or the charges 

against them were sumliarfly disraissed. 3nly thPftean cases 

ended 811 cjonvfctionst However, these sfatfatics do not corn-

pPetely reveal the travesty of justiae, because even in the 

disappointingly small nmber of convictions, absurrdly in-

adequate sentences were adjudged, These sentences bore 

very l i t - t ;Te  relattonship to the magnitude of the crimes for 

whfch %here were c?onvietims, Of course, these sentences 

proved to be token punishment, fo r  they were not served 

either from afficial reasal to enfo~cethem or they were 

av~ldedt;krraugh means of Hescagasw whioh w e ~ econveniently 

engfneerd by the authorities, Thereafter these escapes 

were pzlb1icZy cheered in Germany, The World War 3: phase of 

w a r  cr2mes prosecutions is probably b e s t  chasacteriz~das 

followst 

The parody of justioe was over. Criminals were 
hktlured as heroes, and the  Ge~manpeople  learned 
tha t  n ~ tonly could crimes be comci t ted w l t h  impunity,
but that 9t paid to be a criminal, Fbture events 
showed the consequences of that lesson upon the 



history of the w ~ ~ l d . ~  

The United Nations War Crimes Commission appointed 

during World War 11 said, af these tr ia ls ,  that they were 

begun with apparent impartiality, with the presiding judge 

showing a real destre to asoertafn the t m t h  and paying 

tribute bo the objective sincerity of former victims teetf-

fylng for the prosecution, however, the deoisfona finally 

showed the smceess of pressure of public oplinfon upon the 

t e i p z i g  C Q U F ~  Analyzing the fauure firther, the Consl 

mission repopled the following faul ts  prevented the auc-

cessAzZ application of ArtScles 228-230 of the Treaty of 

f l )  That the sanationa same too late when 
public oplnion no longer upheld them. ...$he clauses 
concerning the punlsbsnt af war criminals shoulcl 
have been inserted not 3n the Peace Treaty but in 
the Armistice terns, 

(21 The Allles were no loager united when the 
war was over! it i s  ewious $0 note that from the 
Ameracan cielsgatfan came the strongest opposition 
t o  theloreation of an internatform1 court, and to 
the trial of Wllhelm 13, 

(3) The wrl6 in 1919-9920 was not Snternatlon-
a l ly  mature to understand the consequences of a 
faflure to ensure raspeet of the provisions af the 
Treaty, It was thought %hatthe danger of war was 
ave~teclfor a long perfod, and the B~3. tSshand 
Americans, wtro had not $0 greatly sufferd by the 
war, were not  In favour of a severe enforcement of 
the clauses In question, 

7 ~ b t a . ,note 3, supra, p. 102. 



(4) Articles 228-230 were hastily and imperfectly
framed so that 9t would have been impossible to 
carry them out. They did not mention by,what law 
penalttes should be determined, and the Allfed 
military courts by which khs accused should have 
been tried co d not have done sog owing to lack of 
jurisdiction,?? 

In addZLion t o  the above-quotad reasans for the 

t o  anather reason; nawly, the failure to consider the 

cfrcwstances under which evidence would have to be obtadned 

and presented i n  order t o  permit a fair defermfnallon o t  

gulElt o r  rnnooence resulted in an zulrealiat&aadhsrenaa %a 

a set ~ f ~ r u l e sof evgdence clearly not  des2gned t o  .meet the 

condft%ons and c9rcm1stances, (Before ~ontfn~ingwith the 

historical development, a t t e n t i o n  is invited to %be emport-

ance of adequate rules of evidence, for reasons that w i l l  

a-spear, hereafter.) 

C. Warlld War 

After W~rl.23dar 1) the nations of the worU did not 

devote any serious effort  toward development of substantive 

and procedural l a w  concerned with the prosecution sf of-

fenders against the laws and austoms of war, in spi te  of the 

Sndignatioa over the results of the "Leip.zig Trialsatt This 

apathy bas resulted in the war arimes prosecutions program 

-*Ibid I no tab ,  supra, p. 52. 



being l i k a n ~ dt o  a Leaky,roo$--when it is leaking it is to.3 

wet t o  f ix  it end when i t  I s  not raining it doer not leakO9 -

k study of the actIan18 of the League OP Nations refleets 

t h i s  ag&%hg*?he & m g u ~ ' sprimary aoncern was to avoid wars 1 ,.q

however the various pacts or treaties that resulted there- 1 
i 2 

from contain no refexeaoas t o  xassgonaibfiftfes of iradfvid- A 

-1s thereunder for violating the paoe  or the laws of 

The years fol1c)wing World War f were not completely 

- devoid o f  wars. There continued t o  be IimPted, localized 

c-onf'licts,'l but they do not appear t o  have presented any 
t 

cha~gesto the  forum of world op%n$on relating to  respon-

s ib l9Pt ies  of PndlvidWa arising out of Cbse incidents, 

The more important oi these were# The Albania 
and Sebrb-Cr~at4loteaeState dispute in 1921; the Greek-
Xtailan incident over the Island of Corm In 1923; the 
Greek-EWIgarian bclldent of 1925; -8 Chaco War Betwen 
Bolivia and Paraguay in 19285 the LeLicia incident between 
Columbia dnd Peru in 9932; and the Sino-Japanese war of 
1931 wbfah ooeupied the attiention of 'the League o f  Na-
tions untfl its colloprse fn 3939. 



The charges and counter-charges arising Lherefroni related 

solely to Sta te  responsibility f o r  ac ts  of aggression or 

violations of the laws of warb 

Following the France-Prussban mr of 1870-1871, an 

authoritS2 in the field of international low wrote the 

tfonduct in the next great war will certainly be 
hard; it is very doubtful if it will be scrupu2ous,
whether on the part of belligerents or neutrals; and 
most likely the next war will be great, But there 
can be very l i t t l e  doubt that if the next war & 
unscrusulousl~~waged, it also p i l l  fallowed & 
a reaatfon towards ,increase&strfauencp of lawr ' 

fn a coonnun- in an individual, passionate ex-
cess 1s followed by a reaction of Lassftade and t o  
some extent.of consciousb On the whole the collee-
tlvea seaas t o  exert PtsaLf In this way more surely
than the individual conscfence; and in thlngs wfthln 
the scope of %ntsana.tSmalLaw, eonaoienoe, Sf it 
works less imgulsllvely can at least work more 
freely than in hosle aftairs. Continuing temptation 
ceases with the war, A t  any rate it is a matter of 
experience t h t  *imas, in which Xntematfonal Law 
has been seriousZy disregarded, have been followed 
by periods in which the European conscience has 
done penance by putting i tself  under straiter ~ b l i -
gations than those which it before acknowledgedt
There 1s no reason t;o suppose that things will be 
othewiae in the future* I therefore leak forward 
wlth much rnisglvlng t o  the manner In wkfch the next 
great war w i l l  be waged, but with sn9.;~iving& 
a% the character the miles wkch wllL & 

acknovledaed a ears af%en& tenaination, by 
comparfsan ~ 5 t h$#k-rules now considerede to exist,13 

The Lelpzlg aockery be l i ed  the accuracy sf the above-

* E. Hell, author of & Treatise = International&, tho 8th edition of &Sch was published in 3924, 

l 3  iq?q,, at p. X X v f .  !l%e quotation was dated 1 
August 1889. 
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predict5on o f  a reaction towards fncreased. stringency of 

law and Zmp~ovencsntin the oharaolar of the nlbs  that wou3.d 

develop following a period of se~iousd$aregard of inter-

nakional law* Tk required another great wax before thfs 

predic*sd movement began, however, it; did relatlvely'easly 

during thfs war, ha early as October 25, 1941, even before 

entry or the United States In the war, President floosevslt 

publicly denounced &emanatrositfes to the world and 

alluded to a day of nfaarAiL retrib~tlon.~l~Prime Minister 

Cburchfll of Braat Britain, on tb8 same day, exp~essedhis 

govesnmwt's accord Mth President Roaseveltpsstatement arid 
\ 

added, HRs&ributforifor these arimes amst Wncefoswa~dM e  

its place among the aaajor pnEposes of the &tber 

such statements foflowed from authorities of variaus corn-

t~iesand,frara many fmi;eragt3verzmren6et.1aonferena@s, Auth-

o ~ i l m t f v es t e p s  followed ts t~ansfomthese statements i n t o  

the necessary 92achinery to carry out the prolafses contained 

tberelsl. The three most notable of such s teps  wszxez The 

Declaration of St. dames8 of 3.3 January 1942, the Noscow 

Declaration of 1 Nmembsr 1943, and the London Agreement of 

16 Golleoted in Holborn*~, Peace Aims t& 

Uneted Natlons, vols. I and 2* 




8 APYguat 2945, 

Tha Declaration of St, Jamest established the Xnter-

USPed Commission on the Pmishment of War C ~ i m e e a  (prede-

cessor t o  the Unlted Nations War Crimes Commissions).l7 

The Moscow Declaration was that of the Chree major A l l i e d  

Powers, purporting t o  speak for thirty-tw United Nations, 

which formulated so much oi the machinery as provided for 

return of the Germans responsfble for c ~ m i s s l a nbf offenses 

in accupied territory to the scene of their crirae t o  be 

judged accor6ing to the Taw 09 the country Sn which the 

orin@ had been coamitted, while rssarving t o  the A11Ses the 

righe t o  dea2 with the major erfrainals whose offenses had 

no specific location. The London reema em ant lncarporeted 

separate rights the four mfsr Allies had under international 

law t o  exe~eisejurisdiction over vPolators of the laws and 

cuStoss of war, Due t o  the unanimity of aims and purposes, 

and due t o  the overlappfng rights t o  a c t ,  the Tnternatfonal 

Hilittry Tribunal was created. Annexed to the Agreement 

was a Charter regulating the Trib9nalBa constitut;ion, 

ju~hidicti~n Xn this manner anr a &g TrPbmaLand PunctSmsl 

was born w i t h  the punisbeat of war criminals as I t s  purpose, 

srmanat5ng from a $aint exercise sf concurrent rights by 

seve~81  States, After the birth of the 'Lrl.ibunal, nineteen a 

l.7 fbid., note 4, sumas pp. 89-92. 



other States shared in P t s  parentage bp besoming adherents 

$9 tha bndon Agreement. 

The other ad International Military ' E r l b b l  of 

World War 19, that which tr2sb the Japanese major war 

criminals had a different orlgtn.  3t was created by proclama-

tion, dated 19 January 1946, by the 8upreme Coicmander for 

the A l l f e d  Powers In the PacdfPo as an exercise of the com-

mand entrusted t o  him. Wis spec3flc authority For the 

issuance of t h i s  proo1;amatIon stemmed from the Potsdam 

Declaration of 26 July 1 9 5  in whfoh a joint declaratfon 

of the B1Eijor A1lies groalged retrtbution to the Japanese 

war oriminals. The terms of th is  Declaration were spac i f l -

oal ly  inaorpo~atedin the surrender agreement accepted and 

executed by the official rep~esentativesof the defeated 

Japanese nation on 2 September 1945. The Charter of the 

Tokyo Tribunal, whtch was substanti~llyshilar to that of 

the Nuremburg Tribunal, was attached t o  the Supreme Command-

arts proclamation. 

A prominent authority in the f2eXd of international 

l a w  had these oomments concerning the l~galeiffcacy of the 

St nay not be easy t o  define the exact nature 
of the binding fopcg in the sphere of conventional 
Tnt+rnational. Law of the marker of the lnts~natianaf 
Military T~lbulazsilupon the States which sltgncad it 
vithout formally accepting any obligatims inter u,.
a f c k  adbered to it or filch pasticfpated m s 
afflmation by the Eeneral Assembly. However, 



Sntamational Law Ss not areat& br treaty alone. 
In so fa r  as the instruments referred to above 
give expression to the views 09 the S6ates on-
eerned 3s to the annlicable principles of I n t e r -
national Law7-sppli~abl@ generall~and-not only 
as agalnst the defeatsd enemies--they may be fairly 
treated as evidence of Xnternational h w  and as 
binding upon them.LB 

Twentymfour accused were indicted to be tried by the 

Xntemational Military Trlbunal st fiwemberg under th i s  

Charter. Twenty-two of these were actually tried, one of 

those ind5cted comft ted suicide and the t r i a l  ~f anothef 

was severed, Three of the twenty-two were acqu i t t ed  of the 

offenses charged against them. Twelve, including Ha~tin 

Bormann who was tried & absentia, were sentenced t~ death; 

three received L S f e  sentences grid the four remaining re-

ceived substantial prison sentences.l9 This t r i a l  lasted 

from 20 Botrmber 1945 to 3, Oct~bes Tbe sentences 

were confirmed by the A l l i e d  Control Councll on 11 October 

1946, and the death sentences were executed f ive  days later, 16 

October 1946. 

To understand the reaions far which the UnlLeB 

General Aseeatbly clr f  the United Bstions w i l l  be made else-

tJhere, he~sltn,)


/ .  

19 Statistleal Tables of the Nrrsemberg Trials, con-
t a i n  %n Farial 



States war crimes program, afier the t r i a l  of the major 

crialnals, prooeeded through two diffeaent agencies, it is 

necessary to note the jurisdictional provisions of the 

Charter of the International Military Tribunal which re-

pPaoed all previously existing directives as  the basls of' 

such trials. Article 6 of the Charter extended the jurfs-

b l c t l u n  to t  (3.1 crimes against peace, (2) war crimes (stricto 

sensq), and (3) crimes against humanfty, The first 6nd 

third categories significantly exceeded the tradtlional 

ooncegts of+war crimes, This precedent has resulted fn 

some criticism of its princfgal public sponsor, Mr. Justice 

Jackson, who denied the sx post factto abjection thereto by 

overly-enthuslastfca11y statfng, 


We propose t a  pnnfsh a c t s  which have been re-

garded as criminal since the time of C 3 i  and have 

been so mfttsn in every cPvil1zed code. 30 


The contr~versyover the legal  validity of extendfng 

WEIT cr9aes t o  prasecutfons of these two  categories of often-

ses has produced aonsiderable l i terature, ~ F Oand =,21 

20 Justice Jackson's krt to President Truman 
$,& Legal, m o y~3.alof & ~ r m ~ ~ ~ ~ ~ e m p l e
Law Q u a r t e h d t  p. 1 s  quoted also in hatchar's 
Amerfcan Or anization & rosecution o German War _Crimr 
' m B d , 13 Missouri \? at p.l a w  Ileview 62. 

2l Sse: Fratcher, s.upra, note 20, at p .  62 fi 33. 
Koassl@rgs American War rimes Trials & u r o  e (1950) 34 
Georgetown Law J ~ ~ ~ R T I  B.ctors* JusttoeF ~ i n t iBelgian,9 
11%93 at P* 250. 



In July 1945, the Amerioan Jo in t  Chiefs of Staff 

issuad a direative requiring the United S t a t e s  authorities 

in Eurpoa t o  proceed with the war crimes progra=s.22 This 

dfrectlve described the offenses to be prosecuted similar 

to the three categories s e t  forth in the Charter, sum%. The 

Charter had Ifrn3ted the ooncegt or arirnes against bumaniky 

t o  thasd ineldent  t o  mimes against the peaae or war crimes, 

but the direolive had extended t h i s  concept to incl'tlds orims 

against hwan i ty  which were merely looa l  fn character. These-

after ,  In December of 1945, the Control Oawc3.1 emoted, a s  

law apglicable in Germany, i ts  Law No. which incorpor-

ated: the terms of the London Agreement of 8 August 1%5, 

the Chapter of the Utsrnational Milftasy Tribunal and the 

directive of the Joint Chiefs o f  Staff,  swra. A plan was 

devised by the Theater Judge Advooate t o  use the Nuresberg 

organization for the prosecution of important cri:nes against 

peace and aga ins t  humanity which was accepted and given 

Presidential approval.24 When s t e p s  to hold addi t iona l  

28 JCS 1023/10, 8 &ly 1945. 


23 15 Department of s t a t e  Bulletins 862 (1946). 

24 I&. Order 9679, January 16 1946; 11 Fed. 
Reg, 703, wherein the Nwemberg organization was authorized 
to proceed before U,S. mi l i t a ry  or occupational tribunals, 
Previously* ~n May 2, 1945 the R'emberg organization had 
been created to proceed betore an international mil i tary  
tribunal in a.Qrdex 9542,10 Fed. Beg. 4961. 
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trials before the Internatianal Military T~ibunalsfa i led ,  

United States military tribunals were establfshed t o  try 

the remaining cases involvfng crimes against the peace and 

against,  humanity, ~tlaPoughtherorganization a t  BuxambePg, An 

ordinance of the occupation government In *he United States 

zone establishedl organized and defineu the powers of these 

tribunal~.~5 This was the machinery through whioh the 

United States discharged 3ts responsib&lityunder Control 

CounoS1 Law Ho, 10 t o  prosecute offenders against the peace 

and against humanity, Particular attention i s  invited t o  

t h i s  distinction in the ratwe of the offenses triad by the 

milltary tribunal and the traditional military commissfon. 

A detafled disdussion of the cortunisslon trials of violattons 

e/ of the laws and customs of war will follow owever, one 
d 

J writer, commenting on thfs distinction, emphasized/( the 

folllowixigt -
Thus the Army groper, as represented by the 

Judge Advooate QeneserPtsDepartment, retained its 
traditional responsibility for enforcement of the 
laws and customs of w a r  but d i d  not assume any re-
sponsibility for prosecuting crimes-against the 
peace, crimes against h w n i t y  or membership in 
crimgnal organizations, 

The Unfted Gtates t r f a l s  at Aurembsrg became known 

25 Military Government, Germany United States Zone, 
Ordinance I&. 2, effective 18 October 1 9 ~ 

26 See Watcher, supra, n3te 20, a t  p.  66 .  
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as the ltSubseqqent TrSals," Tweney-Five experienced judges, 

faurtaen of thorn had served on the highest court of a State, 

plus ane law school dean and Four prominent practfcing
L 

attorneys s a t  as judges on these ~ilitarytribunals, as 

civilipn justices, There were $85 individuals indicted for 

trlal before them, but only 3.77 actually stood trial in the 

t w e l v e  cases because ef ght escaped through suicicle. Of the' 

177, thirty-five were acquitted anC.142were convicted. 

Fwnty-six were originaliy sentenced to aesth but two o f  

these were subsequently reduced to l%feTmpTb~~nment.Of 

the 118 not  condemned to death, twsnty were sentenced to 

ikprlsonm.nt for  11fe, throe to 25 years, fourteen to 20 

years, twelve to 15 years, four to 12 years, nfneteen t o  

TO years, two to 9 years, three t o  8 years, twelve to 7 
yonrs, five t o  6 years, six t o  5 years, two t a  4 years, 

eleven to sentences equal t o  or less than the time they 

had already spent I r ?  pre-tr$al confinement so that they 

were irnmedtately released and five were sen3enced t o  two and 

a h a l f  pears or less &ich necessitated short  terms of' post-

t r h l  aonf fnement .27 

Tt 9s belfeved that the followfng ~ e v l e wsufftctent-

ly presents t h e  remaiider o? the picture of the Unlted 

States war crSmes program t o  meat-the needs k ~ r e i n ,because 

*7 Xbld., note 19, supra, a t  yp; 90-92, 2b1. 
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l t  also represents the rnachfnery that was employed in the 

Far East trialst 

Apart from the twelve Ruremberg tr ia l s  the char-
acter of which has been JudicBally recognized as 
fnternational rather than purely American, (citing
Flick v. Johnson 174 F.2d 983 (D.C. Clr. 1949)0 
cert. denied,  338 U. S. 879 (19491, world War IT 
war crimes t r i a l s  in the A~aer5canoccupation z ~ n e  
of Gemany were csnthetec! eit;hep before m i l i t a q  
commissions or before specially appointed military 
government courts, Most, though not a l l ,  at these 
non-Nurembgrg trials Cask place in Dachau, (Bavaria)
..,.Therefors the whola group is cofivenienlly re-
ferred t o  as (he 'Dachau Trials.' Their great im-
portance overshadowed by the pulblicity of the 
spectacdar Nursmberg proceedings, appears from 
the f o l l ~ w i n gstattstlcal data of tho Amyt 

HThe &it& $tates sponsored a total of approx-
imately n%ne hundred war crimes tr%alsinvolving 
over three thousand defendants, About half  of 
these cases were tried fn Qermany. The second 
largest group is represented by the t ~ l a J si n  
Japan, There were relatively f e w  h e r 1can war crimes 
t r i a l s  in Austria, Xtalg, the P62lippSnea, China, 
and the Paeiflc 3slsknds, respectively with the 
trials in the Phil$pplnes ranging highest in nlmrber 
among these minor grou s, Reom the above mentioned 
German defendants, 1,31;0 were c~nvictedand 241 
acquitted by the respective trial oomts, The 
sentwces adJudged in the same g r m p  bf sues fn-
oludsd 421 death sentences, not all of which wepe 
approved on review and of whfch 255N had Been ex-
ecuted as of 21 ~ e 6 ' ~ r n ~  T%erewere 1% sen-1950. 

%era~es0f hpsr22sment for life adjudged by the 
tetsl cousb of which a b u t  I36 were approved. ~ 2 %  

and adjeckive law were eeveloped in the wat crimes trials 

of World War Z3 that  are'not; rrten0loned.herein because l t  is 

28 Be6 Koes~ler~ 25-26,note 21, sums, at pp. 
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believed that ft would be p~esumptiousfor this miter to 

attempt t o  collect and discruss thew. It ean only be re-

ported that s aommendable wccomplishent was achieved i~ 

off iafa l  a o n r p i 3 . a ~ ~ ~ ~ ~and by interested independenb writers 

sa that 1:horough reports and ddscussions of thc law and 

principles  to be gathered from the almost unbelievable mass 

of documents and reports of trials are avalkable to the 

researche~.~g One defic5ency has been noted, however; 

namely, that the matsr%alavailable treats, principally and 

almost wholly, w3th the Buropean program. Et is hoped that, 

In time, one oamp~ehensivetfsatment of the %r East pro* 

gpam will be made avaiZable, 

In Y Q ~ Waf the ~rwninous% b e a t  of war %hatexists a t  

this writing, the =st a ~ g n i f i c a n tobss~vationto ~eport 

Froms isi study of World W ~ T92 war cr%mmprosecrtt$ons is 

29 h a g  eome of whioh area &murts Trials 
af Was Criatnalsl selected and prepared by the United-.
fations W~II Crimes 'Commissionin fiftesrn volumes9 putdished 
fop the ComEosjron by His Ma$esLygs Stationery Offlee Pn 
1949. f l s t o r ~  $& United Nations J& Crimes C~mrnission 
and $he Develo s of &, compiled by the 
Unitied Nations=", t sm% s x o n  end also published byCrimes Gom 
H Z s  Majestycs Stationery OffSce  In 198; Enternatlonal 
H i 1 i t a z - y  Tribunal Judgment in vof, XXZI of' the official 



negative 2n nature. * This I s  best reflected by the follow-

fng report of records of trilals 31 war criminals Peceived 

by the United Batfons War Orimes Commission in %he four 

years fd.lowfng the end sf bostllitZes: 

Namb@r of TrSal Records Fram r 
Received :. . . . . . . . . . .809 Un3tedStatCes . . . . . . . . . . .524 Britlsh . . . . . . . . . . .256 Australian . . . . . . . . . .254. French. . . . . . . . . . .30 Hetha~lands . . . . . . . . . . .2% Pol i sh  

9 m r . 4 i I i a . c M O F W B ~ ~  . . . . . . . . . . .4 Canadian 
1 . . . . i . . . . * .  Chinese 30 

The absmee of any reparts of SoHet 3udPciaP prose-

cutfons af' war uri~Sna3safter W3~1dWar f f  can result in 

unpleasant a~noZusslfons, Yhat there were oonvbctions during 

hostilit%ea has been published.31 Also, their participation 

9n the fnternatisnal Military Tribmafs is .known, but ap-

parently their parttcipatlon ceased wfth those two trials. 

They did  not respond to invitations to join the United 

Matfms W a r  Crises domfssfon nor t o  reciprocate when the 

3° Law Reports of T r i e l a  of War Crininals, sums, 
Forewb~d,p* mie 

3 l  "The Dasnodasp Trlalsn held from m y  14 to July 
17 1%3, in the city of Krasnodar, in the xorth Oaucasus, 
an8 -The Kharkov Trialsr*held from December 15 t o  December 
18, 1!&3 In Kharkov, Ukraine, as contained in eeoplets
Verdict, & f u l l  Rotrsosrt o the freceed2ngs at the Krasnodar 

b Co., Etd. 
-4@& &&T~P Oehl.n J t ~ o ct q ~ l a l s ,pubitisbed 'by'$utchinson 



ComrlllssPon "did everythfng In its power to promote an 1 n t e ~ -

changeu of infomation with them. 32 

BPthougb that portion of humanity located withfn the 

limits of the Soviet sphere of influence d i d  not ptkrtici-

pate fn the program as a wholebo with no legal explanatfon 

therefor, it i s  deemed appropriate to consiuer the entire 

program as the most unif ied effort humanity has ever ex-

tended in the interests of the bar of just lce .  The former 

chief af counsels for the prosecuti~nof the major Japanese 

war crfmlnals before the Xntarnational. Military Tribunal 

in Tokyo made the following pertinent observationst 

Suffice it to say that while 1 was for many 
years ln  charge of all federal criminal trials i r z  
t h l s  country and later in another post had much to  
do with the selection of our federal judiciary,
that during tha t  time I adopted a roving role and 
spent mah t i m e  observing and part ic ipat ing in fed-
eral criminal t r fa l s ,  and 1 have never ~bserveda 
procsedtng in o w  own country where the rfghts of 
the accnsed were more scrupulously protected by 
any court.. . . (B)epsssenW on the bench (were) 
judges -om the Unfted States, pnited Kingdom, 
Russia China, France the Netherlands, Canada,
hustraha, New zealanb, India and the (then) new 
Phflippine Republfc,,,Afl o f  these nations sent tin-
dividuals t o  represent them as  assocfate groseautors.
, , .So too the jud-ent of the court was a judgment 
of? all these nations, I had always f e l t  it to  be 
abundantly clear 'that under such cfrctunstanees the 
nations partlcfgatSng in  the prosecution, especfally
through their judicial representatives, were 

32 For a discussion of the frustration of the 
Commiss50nBsefforts LO estrilbU~krelations with the 
S ~ v fets  see Bistdrs a &ti ons WST CrZrnes 
~oannisslon,supra, at 



establishing by strong inrplication at least w h a t  
they considered to be sound and fundamental inter-
natfonal Law. 

Moreover the method of trlal, the fairness to 
the accused, gave a new concept to the Japanese
people of criminal tr ia ls  as such. They had never 
experienoed the sale. in thei o m  land under their 
own mi:~~.t;asistgagovernment*33 

33 Joseph B. Eennan, Observations and Lessons from 
Tntemational Criminal Trials 17Tf?Z'TeEiX€jZf-E!Zsas 
c t t y  Law ~ e v f ~ v t -1 2 3 2pp. 



\+JAR CRIMES TRIALS 

A, OJ Rules Fvidence ~efloreTaternationill Courts 

The legal basis for trials of war criminals and the 

principles  of' law involved i n  such trials have been the 

subject of considerable comment and di~rmssion,3~however, 

there is one aspeot of the trials outlined i n  the preceding 

chapter th6t is deemed of such importance and f'uture guid-

ance tha t  this separate chapter devoted thereto I s  deemed 

essential, Effort w i l l  now be made ta emphasize the im-

portance of a realistfa and feasible set of rules of evidence 

for use in war crlmss trials, The defeat of justice in the 

Lelpzig trials  demonstrated conclusively how impossible it 

is to devise an adequate program ta punish war criminals 

applying the strict rules of  evfdence, especially those of 
I 

Anglo-American l a w ,  which shall hereafter be referred to a s  

"the exclus5onary rulas," 

On January 25, 1964, Kr. Terje Wold, Minlster of 

Justice of Korway, safd, 

The form which justfee must take in the prose-
cution of war crtmes Ps of International concern 

s4 See references in notes 21 and 29, supra. 



and p~oc;dure &Q $0310pt&mast $ngr~orate 
comoq princ ples whereb Jus I c e  wl.17. meted out 
Lo erlmlnals by a l l  the nited Natlons, 

With the exaeption of the m a g ~ rwar criabals who 

were t r i e d  by the es$ Xntsrnational Military Tribunals, 

most of the war criminals were trPed by vafiaus na t io rx~ l  

o~urtswho were all applying in te rna t iona l  l a w ,  either as 

such or as it was made to fit within mwlfclpal law, ?%we 

natlsna2 courts dispensing iqtsrnational justioe assumed 

the role of international crtmintzl cwrts, h study 0% Lhe 

rules of evidenoe app2fwble before international tribunals 

w i l l  dfsclPoss consSdexable Ifberality S-n the adaissfon of 

evfdencq, The rulings of erucb tr3bmetls frequently reflect 

that they evaluate evidence without subjeotfon to special 

rules of p~oeedure,etaplaying two freedoms, one in adrnftting 

e ~ i d e n e eand the other in appreciating the evidence. The 

f~eedomtakers in *he adlmission of evidenoe, in praatice, 

means tha t  they d L 1 ,  adnn1.t; any evidence at all, i e e r ,  it 

dl1 go fnto the record an8 be consfde~edby the tribunal, 

In prackf ce, by free$y evaluaGing evfdence, these tribunalo 

give the evidence admitted suoh weight as it deser~es.3~ 

The national aowrts, having assumed the role of  inbmational 

35 War and Peace Aims of the,Unlted Nations* vol. 2, 
p, 915. (Underscoring added, ) 

36 Aufricht, Extrinsic Evidence Ip $ n t e r n a t i o d  &aw,
35 Cornell. Law Q u a r t e ~ l y327r348t 



trfb$;u1als, thereafter indulged in these two freedoms, ft  

is deemed important to describe how t h i s  was acoomplfshed 

by the nat ianal  courts ordinarily bound by the  Anglo-hesl-

can rules of evidenae, 


Be Rules Evidence Before Brftish & Crimes Fourts 

Britfsk MiLlitary Courts (as they were called) which 

t r i e d  war criminals drew t h e f ~jurlsdictim frorn municipal 

law through the medim of a Royal Warrant, dated 14 June 

1965, Arary Order 81/1945, as amended, whioh adopted, with 

s m e  ahangas, the general rules sf procedure applicable t o  

trPals by F i e l d  Oeneral Courts Xartial, RegulatPon 3 of 

the Warrant provlded that the W e s  of proceduPe applying 

to Field General Courts Martial, as found 9n the BrPtSsh 

A m y  Act and the Rules of Procedure, should be a p p l i e d  "so 

far as applicabletVta the Military Courts trytng war crim-

Inabs* 
' 

According to SectSon 128 o f  the Amy Act, the rules 

of evidence appl i cab le  to a British Court Martial were those 

appliaable In courts of ordinary crimfnal gurisdPctio~~in 

England, therefore the Royal Iqasrant shoad have made the 

%eohnfcaf.r u l e s  ~f evfdence applicable  to MlSitary Courts, 

These rules b e l u d e d  the maxims that  accused was imoeent 

untj.1 hs was proved guilty beyond a reasonable doubt, that 

the accused, unlike before the courts of many Continental 
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countries, was allowed to ahoqse whether or not testify 

under oath, just  Like, any other witness, 2n whlch aase he 

was ,subject to cross-examination, that aboused could sleat 

Lo nake an unsworn statenlent, not sub3ect to cross-e3smina-

tion? that examination of witnesses was primarily by oomsel 

and ns t ,  as :ri CuuatirrefihJ. practice9 by t;he Presidenz of 

the Court ,  and that  certai.n'classes 09 evidence wxe inad-

~asstbJle,such as written~tatementswhen the witness could 

appear to testify orally, Xn view o$ the nature of w p ~  

crimes trials, the practical and lech5cal  diffltm3ties in-

volved in producing evddence satisfying the s t r io te r  rules, 

and the international aharactex of the kyfals, tho Royal 

Warrant introduced certain p~aot iea3relaxations of these 

rules, Regulation , 8 ( i ) ,  for instance, permittea any sta te-

sent or any docrumant appearing OEL P t s  ~ B Q B60 be authentdc 

t o  be considered, provqded the statement or dacwnent ap-

pear@ to the court t o  be af assistanes %a provag or dis-

proving the chsrgs, nutwithstandtng C h a t  such sta%esmt 

or document would na t  be aelmlssible in evidence in pro-

ceedings b e f ~ r ea F i e l d  General C ~ u r tMartial. R<~gulatfon 

8 relaxed the rues to permit receipt  of other ~pea t i i ca l l y  

enmerated types af docwentary evidence. 

The Paleus ~ria137a n  be c i t ed  as one exaaple of 

37 The f i rs t  case t r ied  before a Britlsh Military
Caurt under the R ~ p lWarrant was t r i e d  at Hamburg, Germany, 



&he applioatlon of. the eabove-mentloned RegUlation 8. 

Inter  al ia ,  evidence consisting of aff idavits  made by sur-
_UI-

vivors of tho crew sf the ship sunk by accused was admitted 

by the court,  One such affidavit  contained the deponent's 

account of what he bad been told by one of the deceased 

victims prior to his death. The deFense objected to the 

admission thereof, not  t o  the af f idavi t  as an ex garte 

stt;atemen.t, but to its hearsay contents.  The summatSon of 

the fudge advoaate's discussion of this point stated that 

it was quite clear tha t  such evidence was not  admissible 

under the'ordinary EnglSsh rules of evidence, Itbut for 

convenience, and in view o f  the practical  difficulties of 

obtaining evidence in cases such as this, the Court was 

granted a 89scrat3on - to accept stats~entsof th i s  kind fP" 

it was so disposed, %heonly question was whether in the 

exercfse of I t s  aiscre%len f h s  Gourt thmgl~tit right to 

seceive this ~tatememk,~The statemmt was admitted by 

the Court ,  applying Regulation 8 of the Royal ~arrant.3~ 

between 17 and 20 October 1945 involved Kapitanleutenant 
Uefnz Eck and four others who were charged with having
k i l l e d  some mernbeps of t h e  crew of the Greek steamship
E-eleus, which they had sunk on the, high seas. Reported in 
-ports of Trials of War Criminals, vol. 1, p. 1. 



-Rules a EvSdence Before United States War Crimes Courts 

The rules ~lvhEchwere applied by Unfted States milt-

b r y  tribunals and comnissfons which t r i e d  war criminals 

emanated fr~ma r e l a a t i o n  of the strict rules of evfdenc2 

that was prescribed early during Warld Mar IT. This prece-

dent was not, however, establfshed for a trial f n v ~ l v f n ga 

W%F crime, strfcto sensu. It was born on 2 July 19b2, in 

the order of the Presfdent of the United States, ac t lng  in 

his capacity of ~or~mander-in-t3hie.fof the .4mp and Navy, in 

which he appolntod a military comission under the p ~ o v i s i m ~  

of Article of War 3 ~ 3 ~for the  t r l a l  of some captured 

German saboteurs,40 This order provided8 

The Com~fasionshall have ?o.cu.srz%oand shall, as 

occasion requires, wake such rules for the conduct 

of the proceedfng, consistent with the powers of 

allitarg codss ions  under the Articles of War as 

I t  shall deem necessary for a Pull and fair trfal 

aS the matters before ft. 8uch evfdencs shall be 

admitted as would, in the opinion of the President 

of the Cmmb E Q ~ ,have probakive value t o  a reason-

able man,, .,8 

men the United States f i e l d  commanders assumed the 

task of trying wzr criminals, orders, c~mgarablei n  context 

to the Royal mrrant of 14 June 194.5, SUPFa, were 2ssued. 

40 This trial became known as I& paxrte Quirl,~v. m, 
19L29 (317 U.8. 1). 

41 7 Federal Repister $103. 
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The following are representative of such orders: General 

Efsenhoweris direutlve of 25 August 1945 regarding Mill tary 

Commissions;air~ularNo. 114, Headquarters, Nediterranean 

Theater of Ooeretions, dated 23 September 1945, subjeatt 

Regulations for the Trfal of War Crimes; Headquarters, 

Qnftsd S b t e s  Armed Poroes, Pwcfffa, Regulations Governing 

the Trfal of War Criminals, dated 24 September 19451 Bead-

quarters, United States Armed Forces, China Theater, Ragu-

latioas for the Trial of War Criminals, dated 21 January 

19k6; and the following addftional orders ar directives 

t h a t  weke conkrolling in Japans Letter Orderl AG. 000.5 

(5 Deez b5) LS, General Ceadquiarters, Suprerme Cormander for 

the A l l i e d  Powers, dated 5 December 1945, ~ ~ b j e ~ tr Vegu-

Sations Governing the Trials of Aceused War criminal^,^ as 

amended on 27 Dacernber 1946 by another letter order, same 

subject; and Letter grder, Headquarters, United States 

ESghth Army, snb3scto r*hl.esof Procedure and Outline of 

P~acedurefor Trials of Accused War C ~ i m i n a l s , "d a t a  5 

~eb-ry 1%6, as amended by letter order, same subject, 

dated 16 January X947. 

FollowSng,theprecedent of President Ro~sevelt's 

order of 2 July 1942, quoted Ln port, sunra, the United 

States overseas theater comandsrs prevlded spscificaZly 

that the technioal rules of evfdenoe would not apply, but 

ra ther  that any evidence would be adxissib3.e which, in the 



oplnfan of the president of the comiss%o~,had m y  probative 

value to a reasonable man, 42 

Various elaborations af this liberal W e  were pre-

scribed. One such elaboration, whioh is representative o f  

the others, is quoted, in pareg 

J 

(a} I$ a witness $8 dleod or is unable to attend 
or t a  gXve evidence or i s ,  ,in the opinion of the pres-
tdent of the commission, u n a b l ~to attend without 
undue delay, the oommfssian may receive secondary
evidenas of statements made by or attribu&ed to such 
wftness, 

(b) Any document purporting t o  have been signsdl 
or issued officially 'bg any m e m b e r  of any a l l i ed ,
neutral or enemy g~vernmentahall be admissible as 
evtdsnce wtthaut proof of the issue or signature

thereof, 


(c) Any report by any person when d t  appears t o  
the president of the commfssfon that the person fn 
making the report was ac t ing  wftb9n Bhe scope af h is  
duty may be admitted in evidence; 

( d l  Any deposition o r  record of any mi l i t a ry  
tribuna2 may be admitted in evddenuee 

v f o )  Any diary, letter or other document may be 
reaeived in evidence as to the facts therein stated, 

(f) If any or3.ginal document cannot be produced, 
or, in the apfnion of the president of the oomt-niSssiun, 
aannot be produaed without undue delay, a copy or 
translated copy of such docwent other seconda~y 

42 See paragraph 3 of General Eisenhaweris directive 
of 25 August 1945, Regulation 10 of' the Medtterranean 
ReguLations of 23 September L*S, Regulation 16 o f  the 
FacZSic Regulatbcins o f  24 September 1945 Regulation S(d)
o f  the supfeme Oamander for the l l l l i ed  hovers# Rules of 
5 Decembe:: T9b5 and 'Regulation 16 of the China Theater 
Regulations of 21 Januarqr 1946. 



evidence QP its contents may be received in evidence. 
A translation of any document will be presumed t o  be 
a oorreot tra~slationuntil the contrary fs shown. 

(g ) Photographs, printed nnd mimeographed matter, 
and tme copfes of papers are admissible without 
further proof. 

''
, 
(h) Confessions are admissible without  proof of 

cZ2'aau~stmcasor that tihey were voluntarily made. 
The oircwnstances surramding the %king of a confes-
sion m y  'be shown by $he aachsd  a-d,suehshowing m y  
be considered in respect of the weight to be a v 3 ~ d e d  
to it, but not fn respect of f t s  admissibility, 

ReguZatian r(dj(7) of the !!upreflie Commander for the 

All ied Powers' Rules, su~rq,with reference to the r u l e  of 

admfasibility of confesstons witbout prior proof of their 

having been made voluntarSly, varied s l i g h t l y  from that 

quoted above* It provbded that it was Por the comissiort 

to cle6emiae only the truth or fa l s i ty  of any cmfessibns or 

admiss9ons, Regulation 5(d)C2) of these same Rules per-

mitted commissions greater greedon In tak9ng judicial nottoe 

of facts of aomon bowledge by providing that %he corn-

mfssions would judicially notice o f f i c i a l  government docu-

ments of any nation and the proceedings, records and find-

ings  of military or other agencies of any of the b a t e d  

43 Begulation 10 of Circular lo. 114, Headqurrters,
Mediterranean Theater of' Operations, dated 23 Geptember 1945, 
subject, Begu2ations for the Trials o f  War Crimes. 

44 Por a detai led presentation end analrsgsis of the 
application sf the relaxed rules o f  evidence as compared Lo 
the Anglo-American exclusionary rules seer Koessler, A m e r i -
can War Crimes T r i a l s  in Europe (1950j 39 Georgetown Law 
Journal 18, at pp. 9 - 5 5  and 69-77, 



'ffiba United States Sup~emeCourt  has had occasfons to 

rav;ew the validity of .the laws* and the fegakity of ' the 

procedures unde~than existing laws, applled in the war 

crlmes prasecution program after World War IZ. The opinions 

rendered by that Court on these ocoasfons have become of 

great importance in Anglo~baricanjurisprudence in thfs 

f i e l d *  Applfcab3.e port ions of these opfnfons have becwe 
/-

autho~btatfvesources of the international law on the sub-

Jeet. An ef for t  w i l l  be =ade now to re fe r  to those opin-

Tons for approprfate lessons available from them. 

President Rooseve1lt9s order of 2 July 1.942~~initially 

relaxtng tbs rules of evidence, su~ra,was soon subjected 

to attach: before the Supreae Court for its failure to pro-

v ide  those guarantees clo~tahedin &ation 2 of Opticle Three 

and the Ipifth and Sixth A'mendtasats t 3  the Consti.&.utlon, " r e  

Order withstood t h i s  attack when the Court, In its majority 

opinion, said, 

Ssme ~eqrbersof the Court are ~f opinion that 
Congress d i d  not intend the Articles of' War to gov-
ern a Presidentfal mlP9tary c s d s s i o n  convened for 

45 7 Federal Realster 5103. 



tha determinatfon of questtons relatsng to admitted 
enemy invaders, and that the context of' Che Arbiales 
makes clear that they should not bs canstrued t o  
apply  in that class of oases. Others ass of the 
view that-even though this tr ia l  I s  subjeat t o  
wl.latcsver prsv2sians of the A ~ t i c l e sof War Congress 
has $n terms made applfcable to *cornmissfansi--the 

rticular Artiales 9n question (Articles o$ War 38,e,46,:D 50112 and 701, rightly construed, do not 
foreclose the rocedrve prescribed by the Prssldmt b6 
or that shown e o have-beeta employed by the Commission.,. 

'Rule 5(d) of the Supreme Commander fo r  the Allied 

Pows~s'Regulations for the Trial sf War CrimPnals ,  supra, 

was subJected t o  atlack before the Supreme Court early in 

1946. In an opinion analyzfng Article of: War 2, as settlng 

forth those persons who were subject ts the Articles of 

War ,'? and Articles af kiar 12 and 15, as defining t h ~ s aper-

sons wha were subject to military law, the Court said, 

..,in order to preserve,,.traditional jurisdic-
tion over enemy conbatants unimpaired by the Articles, 
Com?g~eSsgave sanction as we held in Ex parte gutr ln,  
to any use of the military commission contemplated by
the csnmon law of war, But id did not thereby make 
subject to the Articles of Wsr persons other t h a n  
those defined by Article 2 as befng subject to the 
Articles, nor did it confer the benefits of the 
A r t i d l s s  upon such persona. The Artfcles recognized 
but one kind of military commission, n ~ ttwo, But 
they sanctioned the use of that one for the t r i a l  
of two classes of persms, the one aS whPch the 
Astfcles do, and the other of Qhfeh they do not, 
apply in such trials, Baing of thls latter class 
petitioner cannot claim the benefits of the ~rticies, 
k~hlch8 ~ 8applicable only to the nembers ~f the other 
class, Petitioner, an enemy combatant, is therefore 

47 U)U.S,C., 1946 ed., $9 1471-1593. 



not a person made aubgeet t o  the Articles of War by
Article 2 and the nflltary oomissfon before which 
he was tr1ed, though sanctfoned, and l $ s  jurtsdic-
t l on  saved by Article 35, was pot convened by bfrttle 
of the Articles of War, but pursuant to the common 
law of WRP. X t  f o l . 1 0 ~ ~that the Articles oT War, 
fncluding Articles 25 and 38 (relating to rules of 
evidence), were not applicable t o  petitGner'stxak
and rmposed no rastrfctions upon the pracedwe to 

48 Pdrenthesis and mderscoring added. In re 
Yamashita, 1946, 327 U.5. 1, at F. 20. 



EFFECT OF THE IfEIIFORM CODE OF :4fLTTAfE 3USTIC% 


UPQH WORLD WAR I1 WAR CRXM'ES PROCEDURE 


fn the preceding chapters the field of law concerned 

v l th  prosecutfan of war cllcimes was briefly traced through 

World War IT* 'Phis law was based upon the Constitution, 

the copaon law of war, the Geneva Conventions of 1929, and 

then existing statutes, Since the completion of the tsar 

crimes program at the clase of World Mar II, it can be 

stated, without elaboration, that two of the m e n t f l ~ ~ dbases, 

namely, the Constitution and the con?mun law of war, have 

not been altered, One of the other bases, namely, s t a t u t o r y  

l a w ,  has Seen changes and I t  is t h i s  change that w i l l  now 

be dfscussed; possible shanges in the Conventions w113 be 

the subJect of the.next chapter, More specificalPy, the 

Articles of' which app l i ed  to trials of war criminals 

by United States military comiianders (as distinguished from 

' naval commanders) have been by the Uniform Cads 

of Hilitar*y ~ u s t l c e . 5 '  Since the Coda is implemented by 

the Nan-1 for Courts-Hartial, tlnf ted States, 1951f1, this 

' $ 8  1471-1593 of Ti t l e  10 of the United States 

Coda1 1946 edition, 


51 Pursuant t o  Article 36, U.C.M.3. and Execative 
Order 1021b. 




discussion w i l l  relate to bnth the Coda and the Manual, 

Where the Manual psovldes for the exercise sf ~ili-
C 

tary jurisdiation by wa'r courts, it Statess 

Subject to any applicable  rule of International 
law or La any regulations prescribed by the Presl-
dent m by any other competent authorfty these 
tribunals w i l l  be guided by the applicabfe prin-
c i p l e s  of l a w  and rules o f  pro dupe a& evldence 
prescrfbed for aourts-martial. 98 

One discussion of this provision compares ft  with 

the corresponding provision of the preceding Manual wbr@%n 

the procedure of war courts was described as lfsmmryin 

nature" and as having been usually "guided bethe applicable 

rules sf procedure and of evidence p~eicribedfar courts-

mar$lal. "53 It has been explained that t h i s  change was 

made in anticipsltfon of the ratlfbeatlsn of the Ceraatra 

Conventions of August 12, 1949, that Article 85 of the 

recent Ooslvention Relative t o  the Treatment of Prisoners of 

Was confers the same protectt;ions to war crirnfnals as axe 

prescribed for prisoners of war, and that  one of those pro-

tections, in Article 102 of that ConventSon, requfrss t r i a l s  

of war asim$nals to be by the same aou~tsand according to 

the same ~ T O C B ~ U T B  the amed forces of theas members of 

detaining power, This explanation concludes therefrom , 

52 Manual for Courts-Martial, United States, 19nl 
p, 1, trnderscoring added, 

53 Manual for Courts-Kartial, United States Amy, 
1949, p. 3. 
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tha t  "unless we ara willing to try am own personnel who 

mary pro~edurethan C h a t  provided for courts-martial and 

under c i v d  l a w  rules of' evidence--we will have t o  try 

enemy prisoners of war accused of war arimas under the iame 

pr~csdu~e
as that pse sar ihd  for courts-martial. a* 

Bimilarly, a pro~oseddraft of a new 0f"FicSal pub-

l ica t lon ,  55 es of this writing ,contains the following 

aomentst relating to Article 102 of the recent Prisoner oP 

tsar aonventian: 

IZnterpx+atation, Prisoners of war, inoluding 
those accused of war crimes, against  whom judicial 
proceedings aFe taken are subject to the @risdlc-
tfon of Uhited States  courts-martial and military
ccp~iss ionsand the groeed~~a2  of' thesafe-guards
Urii;fom Cade of Xilftary Justice to the same extent 

'that  r d l i t a r y  psrsomel af' %be Unfted States are* 
by statute  or by the m 9 l i t a r y  cornon law so t r iable  
(see Arts, 2 ( 9 )  and 18, 19, and 21 UCMJ~. 
ANiTMATIOHr & gg Yams ita, 327 6.s. 1 (1946)~
umd~a dfstfnctlm,4in -tr a l s  by d l i t a r y  eommissbcSn, 
between proceedings Pn which persons are guaranteed 
the s ~ f e - g u r d sof the Artieles of War ( i ,e , ,  ebe 
persons Usted in the farmer AW2 as b f n g  subgect 
%o mflftaxy law) &rid those not so protected (those 
net listed 5.n AW2). A t  that time prisorrers of war 
were not within the purview af AM2 but t h ~ ywere 
specifically made subject to the U ~ E Nin Art. 2 ( 9 )  

. 	thereof. The distinction betmen %he two typas of 
procedure having vacished, it appears advisable to 
m a k e  specific reference to the fact  t h a t  BOWS are 

55 Roposed draft of a new F i e l d  Manual 27-30, -Rules 
of Land Warfare. 
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t r i ed  in the same manner as military,personnel.% 

the views quoted, It should be noted that no 

dis%~nctionis made in the applioation of the s t r i c t  rules 

af evfdpnce in trlals of prisoners QQ war whethqr 402 pre-

aapture or post-capture offenses, Thi.s rep~esentsa oom-

p le te  dgparture f ~ o xthe opinfofi of the Supreue COWL ~ I A  

the Xemashita casa57, supra. The basis for this substantial 

change i n  the law, as represented by the above-lnterpreta-

tions w i l l  be reiterated8 Since the Yamashita d~cision, 

Artfcle of 2B which was interpreted by the Gupre~eCourt 

a% exoludSng enemy esmb-atants from the benef i ts  contained 

in the Articles of War, has besa replaced by Astiele.2 of 

the Uniform Cade of Military Jusmt;iae,which has broadened 

the apgllcabilfty of a l l  of the provisions of the Code-to 

include "Prisoners of war in custody of the armed forces,158 

as among the classes o f  persons subject thereto, 

Anyone wka will recall the shocking depradati~nsof" 

hman lffe, the brutalities practfoed on millions of victirns 

and the u t t e r  disregard of property rights, exposed during 

the war cslmea trials of only a Pew ysars ago, and who w l l l  

58 Paragraph 9 ,  Artiole 2, Uniform Code of Milltarv 
Justice 64 S t a t .  109, 
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associate therenltk %he frustration of hwnanftyts 8enand for 

ratributlon for such depravity that  resulted at Laipsig, it 

beaomes most difficult (if not  Impossible) to accept such an 

in t en t  OR the part of our learned legislato~sas is mani-

fested by $he conalusion that the ohanze in the Dnifox% Code 

of Military Just20o r@quiredappl.%cationof t h e  str iot  rules 

of evSdence to war crimes t r i a l s .  Tt necessarily follows 

tha t  such an intent D n  the part of Congress w o d d  mean tha t  

the  procedure far trying violators  of the laws and dustom 

of war applying rules of evidence prescribed by a Presiden-

t l a l  Order,59 a p p l i e d  unanimously by all Alaerlcan and Bri=tish 

tribunals and cominfssions at the close 39 World War EX and 

sanetimed under our and intsmnationalbw by the 8up~erne 

C~urt(s%e the preoeding chapter), was being rejected for 

the f1;zture. Thfs grave change, I f  ft is any such change, 

mudt certainly'be reflected 2n those normal sources to 

W I ~ I C ~the researohex can go for assfstance In fntespreting 

sLaLutes, For t h a t  reasan, a careful research was under-

taken t o  f i n d  any existing evidence of discussions or in-

qul r les  by C~ngressrelating'to paragraph nlns sf Article 2 

of the Code. Unfortunately, the semi-officfa1 ptxblication 

furnished a l l  judge advooates and legal offficers of the 

armed services containing the history of the preparat ion 

59 -.I3id 9 note 41, supra, and discussion r e l a t ing
thereto. 
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o f  the Planual far Courts Martial, United State*, I p s ,  dis-

closes no enlPghtenPng discussion of this okange from the 

of,the Artf cles of.War. 60 

A detailed search of the Cmgressional 13ecord61 d i s -

closed considerable debate and disoussion over various 

provisions adopted, re~ecbedor codified before adoption 

of the provisians contained In the Code) bowever, there was 

no questfon raised as to any change that might have been 

inherent in the inclusion of paragraph nine of A r t h l e  2. 

A t  the  time the Act of 5 May 1950,~~in which the Code was 

adopted, was before the legislators they had available t w o  

r epo r t s  of cornittees which had conducted long a6d exhaus-

tive hearings i n t o  the desirability af each provision of 

the Code. Apparently, the members of the legislature ap-

proved the contents of these committee reports re la t fng to 

the proposed Article 2 ,  paragraph 9,  In view of the lack of 

discussion thereof* 

T*, therefore, becomes Important t o  consider any and 

a22 referenoas to the pert inent  provisfon in this Breicle 

that might be contained in thg somrefttee reports. One of 
r 

60 See and Le islative Ehsis, Manual for Courts-
War ial, United ~ t a t qA +%-
 19 ~ ~ r i ' m .  


Volume 96. Debrted fn Senate, 1292 1344, 1355, 
1369, 1412, 1430, Amended and passed Senate 1446. 

62 64 Stat. 107. 



them re f lec t s  that 8ubcommittt;ee Born1 of the CmmSttee on 

Amsd Serviaes of %he b w s e  0% Representatives was t o l d  by 

Professor Edmund MI Morgan, who was instrumental in tbe 

Part J of the aode (whfah includes Artiale 23 
concerns itself  wfth general provis?lons which are 
wWly fow&ia modem pen& Law$. This part con* 
tafns, In additdon to deffnftlons the general jurfs-
dictional provisions of mili tary iav. T ere & 
l i t t l e  ,this part which 665entirelp new. 

Thereafter, f~ofessorMorgan proceeded to explafn 

has d r a f t  of provPslons for the Code and t a  answer any 

inquiries relating thereto, but no further reference, dire'at 

or indirect, was made to Article 2 ( 9 )  in the entire Report. 

The Senate Oomxlittee that  conducted bearings on the 

proposed Code heard a specific report relating to Article 

2 ( 9 )  frcm Professor Horgan in which he corm.entedt 

Paragraph ( 9 )  Is consistent with a r t i c l e s  45 and 
6b of Dhe Geneva Conventton on Prisonera of War, 47 
$tat. 2046, 2052 (July 27 19291, i n  that the ~ r f s -
oners o are subject t o  th i s  code and thereby6 rame6$lght of appeal as members of the 
armed forsss* 

%r fiture reference, it is to be noted that the 

Senate Committee rendered the above-cited Report under 

date of h e  10, 1%9, and that Professor Yorgants colliments 

63 Dnderscoring added. House ~ e ~ o i t  8lst&.'s,
Congress, p. 601.

''Underscoring added, Senate Ra~ort&.s,81st 
Congress, 1st Session, p. 7. 
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set forth above were sutzmitted t o  both the Congressdonal 

Gomittees beiore August 12, 1949, the date of adoption of 

the presently existing but wratlfied Geneva Convention 

Relative t o  the Treatment of Prisoners of War. Therefore, 

*he legislative history oP paragraph ( 9 )  of Article 2 in-

dicates, from the Comraiteee Beports .and the Congressfonal 

Record, that arthough it was snaoted a f t e ~the d f p l m ~ ~ a t i c  

conference at Geneva, 8witaerland, had adopted er new Con-

ventions relative t o  prisoners & war, the old Co~vention,of 

July 27, 1929, was the source of the international l a w  to 

whleh Congress referred i n  leg$sIatfn@ concerning what 

proaedurs was t o  apply t o  tr2als a grtsone~sof 

Xn support of thfs conolusSon, as dlstlnguished f ~ m  

the earlier quoted contrary conclusions, reference w i l l  now 

be made the fo1lowSng mnotaelon sppearlng 9n Bhe Manual 

for Courts-PIarClal, United States, 19%, i t se l f ,  following 

paragraph 49) of Artkale 2 of the aodet 

WgfE.--See krLFticles 45 to 67, inclaaive, Qe va 
Convention of' 27 July 1929 (Prisoners of War),89 

Z n  order to determine 9f Congress and the drafters 

of the Onfforar Code of Military JnstSce under%ook t3 tacitly
a 

reject what was a we11 established rule of ir_t%rnatlonal 

Law, an a k ~ ~ s f sof the appropriate provis'tons of the 1929 

65 Manual for Courts Fbrtial, UnZted ptates, 1951t 
p. 413* 



Geneva Conventfans is deedid necessary. Chapter 3 of t h a t  

Canvention, which bas the above-cited Article 45 as its 

introductory art ic le ,  i s  entitled, ttPenalties Applicable t o  

Pf lsoners of War. ' 66  Section 3 of that ohapter, which has 

the above-oited Article 67 as its  concluding article, i s  

en t it l s d ,  i5Juaicial&kits. lncludea in this section is. 

the following pertinent provisions 

Article 63. Sentence mag be pronounced against 
a prisoner of war only by the same courts airad aa-
cording t o  the same procedure as in the uase of 
persons belongfng Oo the nmea forces of $he de-
taining power, 68 

%t was strongly urged before the Supreme Court tha t  

this Artfcle required that the rules of evidence prescribed 

fo r  trials of members of our own awed forcas should apply 

in the tr ials  of war crfrninals, Thes Sup~erneCourt rejected 

this argument, after analyzing the Convention and noting 

that Artlcle 63 was located in the major section thereof 

relating to UCaptlvityttin  whfch the conduct and control  of 

prisoners of war while i n  captivity were prescribed, Xn 

doing so, the Court stated, 

But we thinlr examination sf Arttcle 63 in i t s  
se t t ing  in the Convention platinly shows that it 

6'
 $bider P* 99. 

-*fbid 9 p. 101. 



refers to sentence tpr*onsmced against a prfsoner
of wart $& g offense comm1i;ted while 5 prisoner 
a and not for 5 violat n of the l a w  of wear- 4 8 " - 
cornitbed combatant, 


The Iegis9ativs and j u d i c f a l  history 61 the meaning 

of' the term tlprisonerof war* at the tfne Article 2(9) was 

enacted makes a conclusion that the prov2sions of the Oni-

form Code of Ml1itaz-y Justice do & apply to war criminals 

inescapable, To conclude tha t  the rules of evidence and 

prscedufie contained thereln and in the Kanual for Courts-

Flertial, United i t a t e s ,  199, must apply  t o  trials  for pre-

capture offenses would be a grave error of law that could 

result in serious consequences. The v iew has been quoted, 

sum%, that the provisions of the Manual were made in antict- 

pation of ratification of the Oeneva Conventions of 1969; 

however, i t  i s  submitted that thTs amounts to a usurpation 

of the power of dongress, If the Senate should ratify the  

1969 Convention, then appropriate changes can be made, If 

deemad necessary, but until then, I t  would be i l legal  to 

ref'use to apply the law as interpreted  by the Supreme Court, 

An analysis of some pertinent provSsions of the Geneva 

Conventions of 3.949 will be made, 01-119*in antibipationw of 

their ratification since they are not, constitutionally, the 

law of the land. 



EFTrEGT OF THE GENEVA COIWEFSTfOl4S OF 1%9 UPOPT 

QORLD WAR If w'C R X ~ S PIIOCED~~WE 

Zt must be realized that the rules of interpretation 

applied bo treaties cannot be the same as emplayed t o  fn-

terpre%statutes. In the latter, legislative intent rerrsetns 

as a guide which is AzrGher subject to interpretation in 

Hght  o f  known national ~onditlons~p~licies,needs, etc,  

These are orten expressly or fmplledly considered by the 

legislature at the t i m e  I$adopts the pr inc ip les  incorporated 

in statutes, Cb the other hand, It is much mare difficult 

to in t~rpse tw treaty. If a treaty should be a Bilateral 

one, the intent of its drafters i s  determined by considering 

what changes in the status m, If any, were intended by 

the govsxments represented. Among the factors which must 

be considered to reach this determinabion are such expressed 

or Zmplied national laws, policies, aims, requirements, eto., 

that bear a relatianshfp to the su5Ject matter of the t r e a t y ,  

These factors are cited to emphasize the difficulties en-

countered in attemptfng to discuss the application of the 

provisions cor-talned iln a treaty, These difficulties are . 

further compounded when the discussion anticipate! 

judicial review of any application of the treaty because of 

the additional variants that oan be anticipated 9n suoh 
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review, Ganoadsr the review of app2ication of treaty pro-

visions by a national cgurt; it aan be expected1 thaC a 

mut;rzlfis mutandis app3i%catlonwhich substantially preserves 

the ~eoogniaableintent upon which the treaty provisions 

are bottomed w i l l  meet with that caurt'o judicial approval. 

@anerPdersnext,areview by an Lnte~natlonalc30ur.t; the Sn-

terpretations reaahed are often vague and greatly influenced 

by'the 1raarZ2;sof the case as dsteprnined from the n e t s  so 

that, agafn, a mt8ti.smutandis application of the provisions 

of the %peaty w i l l  not otherwise be disturbed, JudicSal 

precedent, themfire, would be extremely valuable in 

Interpreting the treaty, buk, as is expected, such precedent 

will not be available in advance of applicat ion of the 

treaty, so $his guide is non-extant. 

Tf the Geneva Conven.t;ltans of 1949 should be ratified 

by the Senate and thereby beoQme hw, const9tul;ionally, tkePr 

ault5late~alc h a r ~ ~ % e rand the nature of the rules they 

praswibe add m t h e ~difftoulties, Their rules, in treat-

9ng with conduct of individuals, are so affected by eth-

nolog$asl, noCional, inaral and religious factors, that strict 

and d e t a f l e d  application thereof is deemed impossible, and 

even ii possib&el wodd be deentsd most unroalfst,ic. Further-

more, there-are inpostant provisions in these Conventions 

which also proscribe acts sf sta te  whf~bare so ftpersonaln 

to aaoh nation in the adminfstration of 9ts  internal affatrs 
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that any bnterpretations'md app12catfons thereof which 

incorporate nationalistic res t r fc t ions  would not oaly be un-

realistic but would'lead to grave doubts as  t o  their legali-

ty before %he bar of Internattonal  $ustSce. These observa-

tlona have been fnoJuded t o  rats6 a consideration of a 

findamental pPinciple  of jurisprudence; namely, tha t  ft is 

. unrealistic t o  recognize as positive l a w  t h a t  7trhich is not  

supported by'% facto living law.?' The delegates to the 

Geneva Converence-in 3.949 who adopted these ~ o n v e n t i o r k  

vex-e cautioned a t  the v e q  f i ~ s tsession; 

If our work is t o  be of value, we must alwavs 
keep rsklities view, d avoid laying d ~ w nk e s  
kt4~iehcannot be apyliea,R 

Despste thPs remark, it must be here noted that the 

dsfegatea, duFSng the entire conference, appeared to have 

Post s i g h t  of' realitfes f o r  they made little or no reference 

to many pertinent principles t h a t  had become incorporated 

in to  the l a w  as a result of the war crimes program of Wr ld  

War TI, Considering Ohd fact  tha t  this Conferenc~met 

during the f i n a l  stages of the war crimes tr ials  when they 

were glven publicity through~utthe clvllized world, this 

s70 Ao~tivop 0 staclei to pWo~Xtf p d e r  a d-T h e i r  @aovaf (1953Jmb- of3 yn Law Review 1, 

Quoting.HF. Hax Petttplerra, Federal Oomcillor,
Head of the S d s s  Federal Pnl3tical Department at the 1st 
Plenary Weetfng on 21 A p r i l  1949, as contazned in the trans-
c r i p t  of the session of t ha t  day in Pinal Recard of the 
pi~lomaticConference Geneva @ l m v V ? !--
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lack of reference thereto artight be s9gniffcmt l n  determfn-

ing the In ten t  of the delegates.  It I s  possible that thhs 

lack of reference to these principles resulted from a can-

olusion that the Xaw in thls f i e l d  was completely farnmlated, 

The General Assembly of the United Nations had prevZous2y 

officially afflrmea and in s f feot ,  ''promulgatedi8the legal-

i t y  of the Nurembsrg p ~ l n o i p l e sas recognized principles of 

international law.72 

Slnee the status ~ U OIn th is  field of law, as i t  ex-

fstedi when the Conference met, had developed from an appl i -

cation of the Hague Regulations of' 1907 and the earlier 

Geneva Gonven*Sons which these 19k9 Conventions supplement 

or replace,73 an analysis will be presented of the pertinent 

provfs%ons which int~aduceor appear t o  introduce substantial 

changes in the l a w ,  % 

Among the **GeneralPssvisionsN appearing in the "Penal 

72 3esdL&ion fi(T.) of the General Assembly adopted 
11 Decembe~1 

73 See Articles 59 04 the Convention for the Ameliora-
t ion  of the Condltlon of the Wounded and Sick in Armed Farces 
in the H e l d ,  58 of the Canvention for the Amelioration of 
the Condition of Womded, Sick and Shipwrecked I$ernbers sf 
Arned Farces at Sea, 134 and 135 o f  the Convention Relatlve 
to the Treatment of Prisoners of W r  (hereafter referred to 
as the PW Convention) and 3-54of the Convention Relative Lo 
the Protectian of CfvSl ian  Persons as contained in De art-
pent of the A r y  Pmphlet &.2&-1A9dated October * 

T4 This enalysis i s  limited to the PW Convention. 
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and DSscPglinary Sanctfnnsf8 chapter of the PW Convantlon, 

the introductory article75 does not substantially change the 

earlier ru les , 76 The next of the general qrovisions77 is 

new, but it merely setpks to impose upon the Detainfng Power 

a duty to see that leniency is a p p l i e d  5n order to eliminate 

exoessioe use of jadiciaZ measures. 

The next general pravisions, which are also new, are 

deemed of suffiu9ent Importance to be set for th  wieh same 

of the discussions r e l a t ing  thereto that appear In the record 

sf the Canferenoer 

A prSsoner of war shall be tried only by a m f l i -
tary court unless the exPsting laws sf the Detaining
POWBFexpressly pernit the civil courts t o  try a 
mernbep of the armed forces of the Detaining Power I n  
respect of the particular affence allegedly to have 
been co~mitledby the prisoner ~f war, 

& mo gircurostances whatever shall  g pr&sonec
of war be t r i e d  & g court or a n x T d  which 'does 
n o t  ;ffer the essential guarantees independence
-and as generally ~ c c o m l z d d ,a, 
-articular grocedwe of which does & afford 
ghe aaccnsed the  ri htsand ~i.eansof defence provided 
for in A r t i c ~ & - - --


Article 84 


Prisoness of war prosecuted under the l aws  ~f the 

75 Article 82. 

T6 See Article 45 and the first paragraph 02' Article 
46 of the 2929 Ptd Convent?eane 

77 Article 83. 



Detaining Bower for a c t s  .aornmittsd pr io r  t o  capture 
shall retain even if c vfcted, the benefits of98the prosent domection. , 

Camittee I1 of the Coriference undertook the revision 

sf the PW Convention of 1929, so the discussions re2sting 

to these ar t lc les  are found in the record of its ~'est ings ,  

'X?ieii 'the t.ixnas"L containing the provisions of" Article 85 was 

submitted to the Committee, it was reminded that the 1929 

Convention hzd no provisions co~ee rn ingcommon l a w  offenses 

or vfolations sf the laws and customs of war cotmittad by 

prisoners of war pr fo r  to capture. St was also explained 

thaL the i n i t i a l  proposal considered by the International 

Red Cross ~onfrrenoe79-was to accwd the benefits o f  the 

Convention to prisoners of war ~onvlctedor prosecuted for 

prc-capture crimes at l e a s t  untfl such t h e  as they had 

Seen f9rmally convicted and sentenoed by a regular t r ial ;  

however, this Red Cross Canfa~encehad reconiendd that  

such prisoners of w a r  should continue to enjoy khe benefits 

sf the Convention, even after conviction. 

The Metherlands ~ e p r e s e n h t i v e ,h o s e  government had 

xecommended Insertion of the words '"wkich are not vEolations 

-..1111*1' 

?* Underscoring added. Quoted from Q& Pamphlet &.-20-29, supra, pp, 117-118. 

79 This Conference was held at Stoakholm Sweden 
in 1948 and had prepared the draft which was s u b i t t e d  t o  
tho Delegates at the 1949 Geneva Conference, 



of' the laws and usages of wartt h ~ n e d i a t e l yafter  the words 

"for  actsT1i f i  Article 85, pointed aut that  his govarmuenL1s 

proposal w ~ u Z dpreserve existing law as established by the 

United Sta tes  Superne Court, the ltCaurs d e  Cnss~tion"of 

Eance ,  the C o u r t  of Gassation of h i s  o m  country and other 

e~urta#hick1 interpreted the 1929 ConvBntSon as apg3yZng a ~ l y  

to -brbsls for crines committed d-wing captfvlty* He further 

drew atteri t ion to -thedeparture in the proposed d ra f t  From 

ths "very old ru l e  of customary in te rna t iona l  l a w t t  that "he 

wh3 v9zd;ates the laws and customs o f  war cauld not rely on 
,7 

the selfsame l a w  for his protectiox-!~80 

The Uniontof Ssviet Socialfst Republic representative 

proposed the  a d d i t i m  of the f o l l o w i ~ gparagraph to Article 

Pris~nersof war convicted of war crfmes and 
crimes agains t  humanity mder  the legislation of 
the 3eta in lng Power, and in conformity with the 
prfnchples of the I"Jwemberg Trials, shall be treated 
In the saae way as persons serving a sentenae for 
a criminal offense in the territory of the Detain-
ing Power. 81 

He argued t h a t  war criminaZs ha$ l o s t  all human 

d l g n i t y  and F w f e l t e d  e n j 3 p e n t  of the advantages o f  the 

C~nvsntionby their own acts, 


The representative from Denmark did not recognize a 

80 f i n a l  Record, s u ~ r a ,~01.2A, p.  319. 



vsrricmcre in the proposed provlsisn from any rule of i n b r -

national law nor that any general princsPple debarred persons 

who violated a code of law fro& themselves claiming pxotec-

$ions under the same codel 

The Dnltsd Sfxites representdative eoneurred In the 

Danish view wbfle the Whited K5ngdom representative agreed 

there should be no changes i n  the proposal for a different  

reason, El8 intergretatfon was that the a r t i c l e  was de-

signed t o  protect prisansPs of war and not war criminals 

since St mged their prosenttion &Peer the close hostf2~ 

$t$es (when they were no longer prfsoners of war?) wh2ch 

would insure frnpartfality and safeguards, 

The Soviet and French members d i d  not accept tbfs 

dnterpretatfon and the Latter added his ob3ections that he 

f a i l e d t ~see why war crirnfnals should benefit by those ad-

vantages intended fo r  prisoners of war or why they should 

m j o y  better treatment than the nationals of the Detaining 

Power, 

After reference of th is  matter ~f Article 85 to a 

Special  Committee, the divergence between the different 

points of view was so great that; no agreement could be 

reached and the issue was returned to Uommittee XI, The 

debate continued In the thirtieth meeting when the Russian 

member insisted on the legality and advantages of hfs gov-

ernment's proposed addition, The United Kingdam nembe~ 



pointed out that in U s  opinion a prisoner of wrirp convPcted 

of war mimes or crfmss against humanity should not be 

anttt led to a& the benefies of the Convention, but only to 

the following o 

(a) SuspensZcsn of the execution of-death sentences 
for a period of at Peast six months to allow for var-
isus not ioes  and any regresentstfsn by the aondemned 
personts government It might desire to make In pis
behalf. 

(c) The guarantee of minfrnm shndards o f  &reat-
rnent W e , ,  those adopted in Articles 88, 205 and 129) 
including supsrvislon by the FroWzting fow~r. 

(d) Right a f  repatriation after ss%isfaution of 
a sentence. 82 

Apparently, P t  was felt that the Russian proposal 

failed to provide the safeguards enumerated by the Brittsh 

member because, as some members argued, a Detaining Power 

might no* grant its own criminals these protections since 

some standards of treatment of convioted criminals failed 

t o  meet the standards adopted as a min9murn by a l l  civilized 

countries. 

There6'fter the proposal was adopted by CamSttee f X ,  

cand ul.timately,L~eftermtbr debte,  by the entire eon-

jersrentte a s  S t  I s  se t  fort;ln above, %fortunatelyt the ex-

tended debate over the Russian prop~aaLdts t~aa tedthe 

82 w e  n-I B ~ o o T ~ ,sunr%$30th Meeting of committee 
If, 



delegates from the ~ e r i L ~ o ~ I m spr0p~sa1of the N~therlands 

governmsnt.83 geference to the Raservations by tha S*gna-

tortes discLoses that the Pollowing countries do not consider 

themaelves bound by this Article so'lar as persons convicted 

under the l a w  of the Detainfng Pawex, in accordance with 

the pr inc lp l s s  of'tbeNuremberg t~ial,of war crfnes and 

crimes against humanity; Albania, Byeloruss%a, fihtlgarda, 

Ceechoslovakia, Bungary, Poland, Rwnania, Ukrafn~and Russia. 

These 8oviet-block nations have reserved the right t o  sub-

j e c t  war crfminals to the same treatment as other persons 

serving sentences for C T ~ W ~in the %.t;aining Power) dthout 

restriotions fPcm my provisions of the Convention. 

The Un2ted states posltion w$th respect to thls 

e9eavage between the nations of the Soviet-block and the 

others l s  explained by one of the Onfted States delegates 

who participated very acthely 2n the debate, Brigadier 

General J, I?, Dillon, formerly Provost Marshall General, 

European Theater.84 It is pointed out that the Ualtad 

83 SUDF~.Batore making any definite interpretation 
as t o  the meaning of Article 85, the reader is invited t o  
read the d~eaussioaan& marg9n by which the votes favoring 
its fPnal version resulted in its adoption. More sgecifi-
ca21yt the identity of tba countries wha voted against the 
f inal  versl~sand those who abstained could have a substan-
tial effect upon the Pnterpretation that might be determined 
appropriate fn a given case* 



fitatas favored a prinaiple which most & those a h 5 n 9 s t e r i n ~ :  

the affa irs  gpr isoners  of war during World War I1 believed 
I 

was in the 1929 PW Conventton, It is diffiault to detsrmlne 

if General Dillan is referrfng t o  any experience en the 

t~iaof war criminals or  t o  his experiences as provost 

marshal in c~ditn,fngwar ctim9nals. He acknowledges that 

the United States Supreme Court had interpreted the Conven-

tion & l l ~ e r e n t l ~ , ~ ~wherein it held that the  p~ovis4ons 

thereof were not  applicable t o  t ~ i a l sfop pre-capture of-

fenses and that the e f f e c t  was deemed to suspend any rights 

as prisoners of' war which war crlminal suspects mfght have 

u n t i l  they were cleared of suspicform. This, he explainsg 

was contra~yt o  the United 8tates view that the essential 

~uaranteesof a fa i r  trlal sho?iLd be Insured t o  all p i s -I, 

onem of w a r  mid treatments prescribed as humane Pn the 

Convention should continue to be applicable even after con-

victfon. The former delegate d i d  not allege t h a t  the prbn-

c i p l e s  of a fa22 t~talwere not applied under United States 

&&w@ and procedures t o  %hose war crdainals tried 2x1 fts 

tribunals and nflitary commbssfons, %!heUnlteff States 

posftion was further described, by h b ,  as Zav~ringone 

judtc ia l  system Poor a31 prisoners of war whether on trial  

for offenses alleged Lo have been committed pse- or post-

85 Ibld., p. 58, citing Hthe Pearashita Casen, 327 
U*S*1 s  




capture. As a delegate, he advanced the United States 

prlnclpls of,immediate and faraed repatriation whloh led t o  

such dimstrous results after World War I1 and which has 

since been repudloted. Ils further points out that without 

thPs Article, nations would be Isft to %heirown discretion 

-*las t o  tke t reatment  a crimes s u s ~ e c t s ~ ~and the sub-

stitutfon af certafnty f o ~uaaertainty as w e l l  as a hmane 

s&mdard in lieu a4 barbarism m s  conside~ednecessary by 

the *antire with the cafception o f  Russia and 

her satellites,87 , mis refsrenca to tttreatmentttdndlcates 

his intent Pnlght not have been to tptria12t 
> 

Zn view of the disagreement over thls provision, P t  

3s extremely difffoult to interpret a posftive rule sf l a w  

from BPtfcle  85, Takfng h t a  consideration.the reservalfons 

ser9ousXy irnpafrtng the efPectiveness of ita future applfca-

t2on, Zt is deened advisable to adopt a mtaB9s mtandis 

Ths remainder of the general provisions are sub--
stan$ferlly slmiPar to %hose previously preser2bed in the 

86 m.,p.-62. No explanation of his position on 
this po in t  has beem furnished in his article. 

88 Cornparel 19b9 Articles 87 and 88 to 1929 A r t l c l e s  ' 

46, paragraphs -3 and 4, and 49, paragraph 1; and 46, para-
graph 3 and 48, paragraph 1, respectively. 



60 

FollLowlng these general provisions, certain d i s e i p -

lfnary sanctions appear whiuh are substantially similar to 

previous provisions in the 1929 One innova-

t i o n  adopted is that providing for notice of recapture of an 

escapee when notice of the escape had been previously 

rendered. 90 

The provisions relating to Judicial prooeedings appear 

next. The introductory article of th is  section incorporates 

previous rulesg1 but contains Ule following addition8> ,  

No prisoner of war may be tried or sentenaed 
for an act which is not forbidden by the law of the 
Detainfng Power or & international law, In force 
at the t i m e  said act was camr;itted, (-tJnderscortn& 
added). 

When the draft was originally submitted Lo the dele-

gates, there was no reference to international l a w ,  however, 

the delegates deemed it The significance of 
b 

thfs addttion I s  deemed Important since ft reflects an 

I n t e n t  to incorporate international law which could fnc2ude 

Compare : 1949 Articles 09 to paragraph 1 of % 
and 65; 90 t o  paragraph 1 of 47 and paragraphs 2 through
4 of 54; 91 to paragraph 2 of 505 92 t o  paragraph 2 of 48 
and paragraph E of s;and 93 t o  paragraplls 1 and 2 of 
both 51 and 52. 

90 Article 9k. 

9l Compere Article 99 to Article 61 of the 1929 PW 
Convention, 

92 For a discussion thereof, see Pirial Record, s u ~ r a ,  
I VOI. IX B, p,  326. 



the so-called iiuremberg prfnoiples, 

ArticLs 100 incorporated a new proviso aequirbg 

notiae to the ProtectSng Power of the offenses for which a 

death senkence is authorized and prohibits subsequent in-

creases of punfshnents to fnolude death for  offenses wh5ch 

dld not prevfously Pnclude such punishment, Article fOi is 

substantf ial ly like the second paragz'aph of Artlcle 66 of 

the 1929 ?w Convention, exoept that a death sentence cannot 

be executed until six mmths after notice of its assessment 

' has been furnished the Protecting Power; the, previously pre-

scribed period was three months* 

Article 102 is se t  forth in f'ul.1 t 

A prisoner of war can be veil idly sentenced only 
if the sentence has been pronounced by the s m o  
courts according to the same procedure as in the 
case af members of the amed forces of the Detaining 
Power, and If, furthermore, the provisions of the 
present Chapter have Been observed. 

R These provisions were Sncludad in the 1929 Convention 

Sentence may be pronounced against a prisoner
of war only by the same c ~ ~ z r t sand according t o  the 
sane procaduse as in the case of persons belonging 
to the armed forces of the detaining power, 

%'he $upreme Court had decfded that this art lc le  was 

not applicable to trials of war criminals since they were 

not e n t i t l e d  to the protect ions  afforded prisoners of war.93 

93 See the discussion thereof in In re %mashit&, 
SUDFB 



However, as was seen fn ~rtihle85, supra, the 1949 Gomen-

tion has extended its coverage to include prisoners of war 

prosecuted for acts commftted prior to capture. Two very 

important questions present tkamsslvesg namelyt 

What is intended in *he Cofivention by the use 
of the word Mpsocedurell? 

Do enemy combatants become prisoners of war if 
they are not  apprehended until after active host91-
i t f e s  have ceased? 

Unfortua%sly, the minutes of the Conference reflects 

of Article 102, without discussion, 

or upon the nere csm~entt h a t  it was J?.rstlike the 1929 

~onvention.~S This co~pletesilence as to the effect  upon 

the Yamshita decision, which w e s  three years 3 l d  and of 

wide appl icat ion in the war crimes orogram, by cornbinlng the 

new grovfso in A.rtfcSs 85 w i t h  the old one in Article 102 

raises further questions, The United Sta , tes  representatives 

made n9 mention of the Parnashita opfnion a t  the  Conference, 

but apparently they were aware of it as was noted, supra. 

Are we to assume that a system of t s ia l s  apn~ovedby the 

Supreme Court and a p p l i e d  in Eore than 809 cases tr fed  by 

United States author9ties was st lently rejected? Or, shall 

we assume t h a t  the use of the word wprocedure'Lwas not 

94 See Final  Record, sum., vol. 2, p. 312. 

95 Ibtd.,  p. 495. 



intended to encompass the broad connotation a t t r ibuted  to 

it in American law? Perhaps the use of the wosd elsewhere 

I n  the Conventton w i l l  supply I t s  meaning since the dele-

gates did not elaborate on its use in thks artfele. A de-

tai led reading of the ~inutes of the Conference creates an 

impression t h a t  the protectloris guzranteed %n Judicial pro-

ceedings are thase rnentjoned in ArtPcles 85, 87, 88, 103, 

105, 106, 108, 129 and 130, especially A~ticle105, In no 

place ks any intention expressed to include or exclude i n  

the term Mprocedureflany set  of rules of evidence* those 6f 

the civil law system, the exclusionary Anglo-American rules 

or any othkrs. A procedure was demanded which permi t ted  a 

fa ip  and i m p a r t i a l  adjudlcatfon of g u i l t  or innocence and 

which Included those procedures mentioned In all of the 

above-cited a ~ t f c l e s ,  Certainly, no intentfon.can be In-

ferred t ha t  an accused w m l d  be requfre8 t o  meet the ex-

clusfonary Anglo-American rules of' evidence fn defending 

himself, 

Attaction is invited to the provision for a relaxed 

procedure In the  Brltish system of milli tary l a w ;  namely, 

t h a t  prescribed for its Fie ld  General C~urtsPiartial, X t  

appears, therefore, t ha t  a possfble l n t e rp r e t a t im  o f  the 

ward "procedurew could r e s u l t  In the United Ftates standing 

alone in the application of the r e l a t i v e l y  strict and forrnal 
\ 

stzndards prescribed I n  f t s  'Manual for  Courts-Martial, ThSs 



Hanuax makes no provision for deviation from fts strict  pro-

cedure under any circumstances, whet he^ the case Involves an 

offense committed under the relatively serene atmosphere of 

garrison life or one cat~mfttedduring the turmoil of battle 

~r any of the abnormal and remote clroumstances usually sur-

ro'tunciing offenses against  the Laws and customs of war. In 

the l a s t  mentfoned cases, the'witnesses and docruznents necas-

sarg Lo reflect the fac ts ,  as they existed, cannot be 

paraded and submitted t o  the scrutiny of judges and our 

exacting appellate agencies years later. 

The second important question raised, supra, - I s  

prompted by language used by the United 8tates Supreme 

Court to refer to General ~amashitaas an "enemy combatant". 

Such choice of words reflects a distinction in the l e g a l  

status of an accused vhn oscapes apprehension w;ttiI cessa-

tian of h o a t i l f t i e s  from tha t  of one who Its captu~eddurfng 

h o x t i l f t l e s .  The latter meets the def in i t5m:  

FWSSONER OF WAR. One who has been captured 
while flghtfng fn the army of the publfc enemy,4% "' 

To i l l u s t ~ a t athis distinction, apply  the Suprema 

Cou~t's term af enemy aornbatant to the accused before the 

International W i Z l t a r y  !Er.$bmal.tat Hu~emberg, It would a p ~  

ply to a l l  except mdolf Hess who had become, and remained a 

96 Black's Dictionarv, Deluxe Third Edition,
I?&, p.  1 4 1 9 .  



prisoner of war from 12 Way 1941 untii his trial. It is not 

clear if the choice of words $n the Conventfons was intended 

to distinguish prisoners of war from ensmy combatants thusly. 

Article 4~(1)refers to persons.having belonged t o  the a r m e d  

forces of the occupied oowtry as prisoners of w a ~ ,however 

%l"r explariati~211whlob Fo&lows such reference incii~a$esenat 

the occupation intended is one occurring during hoaCilSties, 

RmChermore, Article 118 provides for release of pris~ners 

o f  war 18withoutdelay after the oes+ation of active host91-

If the defPnIt3.011of the Legal Lexicon 2s accepted 

in interpreting the Conventions, those apprehended for trial, 

after cessation of active hoat%litiaa, for violating the 

laws and customs of war are not ent i t l ed  to any proLectims 

other than those provided by international law* 

By correlating the proviso ln dirtltcke 85 as extending 

the protections of the Convention to war criminals withqthe 

provlsfons; of the first paragraph of Article 103, a possible 

dif f icul ty  can be anticipated in I t s  application. llhgt 

paragraph prov%desz 

Judicial investigations relating to a prfsoner 
of war shall be copducted as r a p i d l y  as circmstanees 
permit and so thaS his trial shall  take plase as soon 
as confined whlls awaiting trial unless a mernber'of 
the arwd forces of the Defaining F6wer would be so 
confined lf he were accused of a similar offense, or 
if it is essential t o  do so fn the interests of 
national security. & no circumstances shal l  this 



confinement exceed three rnonLhs~97 


The use of the word ~tconfSnemenC~t
is o las f f i sd  by a 

P&forenae to :the first and second paragraphs of the aompar-

able artl.de, 47, of the 1929 Convention. In the earlier 

ar t io le  the term "preventive imprisonment'' is used, The 

delegates f n d f b a t ~ dthat the S h i t a t i a n  f s  upon the perioa 

to wfifoh a prtsoner of war say be subjected to pre-trial 

close confinementt that 99, confinement more severe khan 

detentforr to which p;rbsaners of war as@ n~xma5lysubjected. 98 

Article 10b subshnCiaPly adopts the provis2ons of 

Article 60'of the 1929 Gonventim; however, A r t i c l e  105 

materially increases the procedural p~oteotionspresaribed 

for trials of prisoners of war over %hose fomerly prescribed 

kn Asaicle 62 sf the earlfer Convention. As explained 

earlier, Article 105 fs an impor%antone as a source sf 

guidance as to Wte eomta t l an  of the word wprocedure.w 

ArtZoLes 129 and 130, apvaarlmg as general prw5slsns 

in the fbal. Part of the ~oavent~an,am the re&ining p e r t -

inent articles to be disouss8d. Their lmpoxtanae arises 

fmna the gossbbility t ha t  they mlgkrt  become the "legal 

'bases" for future trials. They were included for the PUT-

pose of Insuring respeot for %he Conventions and to define 

97 Underscoring added. 

gg Sea discussions in the JBwl R w o ~ d ,suxlra, at 
pp. 312, 571-572 of vole IIA. 

http:artl.de
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individual sesponsibilit5es for violations thereof which 

was an InnovatPon over the 1929 PW ConventSon whtch failed 

$0 denounce violatfoas of its provisions. Spsoial a t ten t ion  

3,s invited to the final paragraph 0% Article 129s 

Xn a11 cirawnstances the accused persons shall 
bonsfTt by safeguards o? proner trle3. and defence, 
which shall not bs less favonrabxe than those pyo-
vlded by Article 105 and those following of the pres-
ent Convention. 

3%wsu3.d be w e l l  for the proponents of the progost-

tion that the procedural law of the Hanuax for Bourts-

HartSal, 1951, must apply to trials of prisoners of war to 

note that the "sarns proaedureu regui~ementupon whidh such 

a propoadteon is based 9s contofned in drtiole  102 which is 

-not the subject of the referenoes in the quoted porCdon of 

The f l n a l  impartant artiele, 130, provides: 

Brave breaches to which the preceding ArtPcPe 
relates shall be those involvfng any of the follow-
ing aots, If aogzmjltted against persons s~ property 
protected by the Csnventionr wilful  k i l l i n g ,  torture 
~3rfnhullsan trealraent fncluding bi~2ogloaEexperk-
ments, wilfully causing great suffering OF serims 
Snjwy to body or health, u~mpePlinga prisoner of 
war to serve in the forces of the hostile Bower, or 
wilfully depriving a prisoner of war of the rights
of fa ir  and regular t r i a l  p s e s c ~ i t , e din t h i s  Con-
vention. 

Sinw the delepates were $Catkg de aovo in putting 

"teethMinto the C!onventSon, it might be surprlshg that 

they dPd not seize upon the opnortunity to adopt Wle prin-

c%plss applfed ts violations that had occurred dur2ng World 



War XI through selection of those contained in the Charters 

of the fntepnational Military T~i'bwlalsand for those con-

tained en the Tribunalsv Judgments and decisions of other 

courts that had conv~ctedwar felons# But it must be remem-

bered that a thorough reading of the voluminous reoord of 

tho Conference reveals a considerable disregard of' WoFld VJap 

TT experiences, therefore the results of the Oonfe~ence,fn 

A~Cicles129 and 130, a m  not so surprising, These articles 

were subjected to considerable debate which  is now mmaar-

*TheUnited States delegate,  who was among those 

sLrenuousZy res i s t ing  efforts t o  define offending acts  as 

war crimes fn these two articles,  stated that international. 

law was not accepthble as a source of substantive law, He 

maintained this posft ion cantra~yto the opinion of the 

United States Supreme Court  Qn the Yaraashita case, S U D ~ .  

He adhe~adt o  Ohts position durfng the d s h t e  over the draft 

which had been sulbmitted Lo the delegates in wkioh sm& an 

establlsksd body of law as international penal law was 

ignored, 

The Soviet 6eBegate proposed the substitution of 

the word Mc~imssufo r  the word "breachesitwhere it appears 

in both artfcles, The Netherlands, Unfted S t a t e s ,  United 

Kingdom, Wench and Australian delegates ?,?ereopposed to 

the word wcsimesH for the Tollowing announced reasons r 
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f f r s t l y ,  because "crimest'had a different meaning in the 

national  l a w s  of different  countries; and, secondly, be-

cause an a c t  only becomes a crime when this a c t  is made 

punishab2e by a penal law. In rejecting the 9uviat proposal, 

3.t was stated that the Conference was "riot making tnLexnatisn-

al penal l a w  but (was) under.k&ing t o  insark In the natxaraaP 

laws certafn acts enmefated as grave b ~ e a c b sof the Con-

ventfon, which wiL1 become crimes when they have been in-

serted In the riatfanal penal Jaws ,  v99 As late as SO July 

19ky1 in the 21st Plenary Meeting, the United States dele-

gate said, "Tkfs Convention fs clearly not a penal statute,  

and the term *erSrnes4is clearly inappropriate t o  express 

vlolatlons of this @onvention, which will not be crimes un-

tZP they are so made by do~esttcpenal legislatfsnc,SOQ. 

The rec~gnitPondue tho pr~vfsionsof these aat ioles  

has been serfausly affected since thelr wdugtios beaause 

the Znternakional Law Commigsion of the United Watfans has 

~leizentlydleparted from the limited def ic i t ion  in ArticAe 

130 and ap~arentlyhas reverted t o  the Wrld War XX precr;edents 

by its deffn5tion of m r  crimes as a l l  "acts in violation of 

the laws or customs of war, wo prognostication will  

99 Binal Record, TUEWar ~01.IIB, p. 3.15. 

Azticle 2(11) Draft Gocle of Offenses A a ins t  t e 
Peace an^ Seouritx of ~ a n m  S c .  A/CN. &*ad%n.N. 
30 July 19%* 
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be offered as to whether the recent d e f i n i t i o n  by t he  Inter-

national Law Comf s a l o n  ~f the United Rations or t ha t  in 

Article 130 wiI.1 prevail. 

There $8 one fncidental  exahange that can be noted in 

the discussions r e l a t ing  t o  this article  tha t  might be en-

l i gh ten ing  In in te rpre t ing  the i n t e n t  of the Conventton in 

its use of the ward wpracadure.M This is found fn a Speeial 

Conrnittee Report where a d'ifficulty was noted in t ransla t ing 

"fair and regular t r i a l t t  is expressed, The United Kingdm 

delegate suggested changing tbe expression t o  *willfulby de-

priving the prfsoner of war (@.%;the protected person) 3i 

hfs rights of trial and the proper safeguards prescribed in 

the Convention." His suggestion was rejected because Pt was 

felt that although "deprivation of the judicial safeguards 

of the C~nventfonmight mean the violation of one of the -

Articles of' the Convsntbon,. ..(in the adopted t e x t )  I t  

would, not always be a grave breach if one of the Artlelss of 

the Convention was violated, as long as the accused was 

$pied in a fafr way. "lo2 It is submitted t h a t  the delegates 

were Intelligent and realistic In the adoption of the pro-

visions contatned in the Conventton so that an Intelligent 

and realistfc opplicatfon thereof is a12 that 9s required t o  

pe~mStthem t o  accomplish their purpose. 

102 Plnal Record, supra, vol. IIB, p.  117. 

mailto:(@.%;the


Just as has been said about .the International Conven-

tion on the Prevention and Punishment of the Crime of 

~enocide,1°3 the accaptance of the Geneva Cowentions by 

the American citizenry and their Congressional representatives 

as a livir'.g organ of ~ u rconstitutional society is paramount 

if we are to advance our role as leaders in world socfety 

because by doing so we would contribute directly toward mak-

ing fnternatlonal human rights a rea l i ty ,  Io4 As of the P a l l  

of 1953 twenty-four States had ratified the Conventions,105 

and four  other nations had communfcated declarations of 

adherences thereto. lo6 As recently as 23 April 1954, the 

--''3 Text quoted in t Schroeder, Internetioral Crime 
and the 1. a. Constltutio~~(1950)p* 39. 

lQ4Xb&q,., p* 1. 

v.The four are8 Japan, Jordan, San Marino 
and South Afr ca. 
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Supreme Soviet of the Union of' Sovfet Socialist Republics 

officially emounced their ratificetlon.l07 It can be ex-

pected that the Senate Foreign ReLatlons Committee, which 

has not made a reoommendation on them since former President 

Truman submitted them for mtifiaation in April 199, will 

take d t s  action Pn the nsL Loo diskant  f i t ~ e r  

Thereafter, fn interpreting and applying them, we 

must expect the diffi~uPLyof finddng a way to adopt pro-

visions borrowed from o w  Anglo-Asnericwn law to Continental 

and Slav10 l ega l  systems and reach a balance of comparatitve 

law and ingrained nationetlisiA.o concepts and modes of thought 

that will unde~lyeaeh icdividual State's participation In 

the pragPamr Ram our o m  viewpoint* need of adjusting 

Anglo-Ameriaan rules and metbods 80 syatematio Ideas prem 

vatling elsewhere throughout the civilfzed world w l l l xe -

quSra much study by persons of wide knowledge of campa~atllvs 

l a w ,  and clear grasp of the techniques of the other systems 

eind their poss%bf l i t i e sof integration ~ r ~ d  OWLllrth OW 

Another great dPffleulty t o  be expected is an learn-

bng how t o  reduos a common denominstor the variety of 

Sdeals &o be found 2n the various legal systexus which agtempt 

to regulate the relations of man t o  man or adjusting those 

107 Bee Reuters news dis~atck-d a t e l h e d  Moscow, 
Apri l  23, 1954 appearing m page 2,'~he Wasbln ton PO& 
and Tines garaid Ssturday, April 2-e-7 



re la t ions  and ordering standards of conduct, which is the 

aim of' th is  Snternatimal l a w  to humanbe intermattonal can-

f l i e t s .  Such ideas as etc,, cannot be understood 

in the Amortoan constitutional sense, s7or can they 'beunder-

s t o ~ din the GovPet sense, but* someone somehow; in estab-

Yfshing a base for a kpuly f n t e r n a t i ~ n a ll a w  to treat war 

crfmes, will devise a system, Someone w i l l  f i l l  the role  of 

Mr. Justice Jeaakson at the end of' World W 8 r  f 9 .  

In inte'rpret5ng and applying the proarisians of the 

3.949 PW C~nvantlonrelatfnp t o  judiofal prooeedings, the 

adminPstrativs s ide  of war crhes courts gust bs considered 

because to fai l  to do so will result in as many yardsticks 

of jwsttce as there are GBUP~S00mpO8ed of meabershbp of 

one meion OP as t.%lereare mixed courts, There w i l l  be new 

situations arls9ng ~ontSnuslLyand means of meeting t k w ,  

if not sufficiently guided, w i l l  result in fatlure to do 

justice o r  failure to  do complete justice, O f  course, there 

w i l l  be no legislature9 as such, to offer. comparable guide8 

t o  those f'urnishad mwlcipal osurtsr but it is believed that 

by approp~Patepre15miwry work by a United Nations Wer , 

C~fmesCommission, ratifled by the General Assembly, a def-

f n i t l a n  of reaognized principles ean emerge* 

It is wholly mraasokable to expect the administra-

t i on  af Justicm to be m e  hundred par cent perfect* &ang 

established systems of administration a%$us%fce have failed 



t o  a t ta in  tha t  degree of perfectlon,  To measure adminis-

tration of j us t tce  by standards of an abstract l ega l  Utopia 

ar t o  assume tha t  not  adopting 'cikaolesalekaerican legal fn-

stitutions, laethods and doctrines would result in failure of 

a future war crimes program i s  not  ruoroly grossly unfair 

but  argues ignorance of the machinery of justice i n  most of 

the  rest of the world. 108 

To seek a definition of recognized principles from 

t h e  United Hations has been previously suggested in a rec-

ommendation, as follows: 

civilian pa~ticipatisnin war crimes cases than 
prosent  proceduPes a213ur Pending declsion on this 
matter by the international agencies, necessary legis-
IstTgn shquld ba intr3duced to remove? any legal ob-
stacles in the way remedial procedural a c t i ~ nby 
the Unfted Sts tes ,  186 

For future guidance in the application 3P the ~6neva 

Conventions u n d e ~our statut2ry laws, such as the Uniforn 

Code of Hilftary Jus%Scc, L t  wo7~2.d b3 well t o  observe the 

lo8For analagms reasoning note: Pound, Pro res 
of the Law Chins. (19+8),23 Washington Law ~ e v a 
.I-

a t  p,  3K 

1°9 Underscoring added. )klrnedy Nssacre hvest lga -
t i on  Report of Subcornittee of the ComittQseon Armed 
~nrslceson Senate Resol-ution 42, (19491, 81st Cong., 1st 
Sess., p.  34. 



developments In the psessntly exesting cantrovsrsy relat ing 

to the r a t i f f o a t i o n  of the Cenoclda Oonvention, supra,110 

The legal problems to be ovepcome in the application ~f the 

Gecocide Convention are alusely  related to those involved 

in the application of the Gensva Conventions, however, the 

Former do not have existtng Xegfslation to Wi~lementtheis 

applicatfon whereas the latter do have the provisfons sf the 

Unffo~mCode of MSlitary Justfcf2 which can be utilized, 

UntiX these problems a ~ e s o l v e d ,either through precedent t o  

be established $FOUL action taken relating to the Genocide 

Convention or through positgve 3egtsZat9on or offfeial d i -

rectfvas, it is recornendeb that extxese care be ut i l i zed  

in applylng the artfcles of the Conventions in any way in-

eonsfstent with the precedents of World War 13. 

3. Relatfnq t& ApplScatloq ftlanua1 

EOF Courts-Martial, UnPted State?, 1951 -c 


During World War TI, The Judge Advoeat;e Eeneral of 

the A r ~ yrendered. an opinion, which is deemed p r t inent ,  

in which It was statedt 

See, Bch~oeder supra,, Internat ional  Crime a*, 
a t  p.  ,23. 

9F3OW 1$&3/3/3029, dated 26 February 1943 reported
fn I1 Bull., JAG a. Thfs opinion was in reply to a le t te r  
from The Provost Marsha11- General, dated 12 February 1943. 



.,.a prisoner of war, cbrged with en act punish-
able by aur mflttary l a w  (83 far as tha t  Itaw may 
be applfed to prisoners af w a r ) ,  1s subJect to 
trial by gereral c~urts-martial. ThSs conclusian 
is in accord d t h  a ntmbm of decisions by The 
Judge Advoaate General during the f i r a t  Worldlif2r. 
(Be%Dig. Op. JAG 1912-40, sec. 369[5), (71.5 

Xn r e f e r ~ f n gto Article 45 of the 1929 BW Convention, 

the opinion continues2 

...tprisoners of war shall be subject Lo the lays. . .
in f~rcein the araies of the detafning powert--
oan only mean that they are Itable t o  pmishraerm.t; 
for offensas which on the part 09 3ur own military 
personnel, are punlshabla under our Articles of War. 
Regardless, then, of whether the punitive articles 
of mar extended & Qpx& terns $0 prisoners of 
wax they are f rce & the Geneva, ex-
tmAsd to them. &eneral pragosition that a 
prisoner af war 5s subject to the same mllftoa~ylaw 
as prevails in the a m y  af the detaining power-
either by the provisions of 4rticle 45 QE the Geneva 
Convention, o r  preflously by the similar language 
of Art%cle 8 of thz Amex to the Hague Convention 
f V  sf 1907, or by the praatice of nations at war--,., 113 

The inquiry wbfch prompted this opinrion was pr imar i ly  

concerned Wth t r i a l  of i n t e rn t~~denemy aliens and the  opinion 

cited authorftylz4 for the proposition t b t  such persons 

could be tried, for offensas coac:ltted within prison l i m i t s ,  

Jbid., at p. 52. Undersoaning represents i ta l ics .  
Mumemas aukfiorltfes ari cited Polaawing tkis quo&ati~n. 

Ibid. at p. %, citing, "250.4, J u e  12, 1918; 
M g .  JAG 1913-40, sec, 369(5).1' 



either by a court-martial or by a commission ordered by the 

Presfdent. Thereafter the opinion contt.knuess 

. . ,there are cogent reasens why the trfal In this 
and 19ke cases skauld be by general caurt-martial, 
Thfs w i l l  be i n  exact ccmgllance with Article 63 
of the Convention.,..The procedure.~fmilitary cs3-
missions ar.d proves-t: caurts, on the other hand, 
my depart,  especially as to rules of evidence and 
nods of review* from )someof the sa Uards pre-
scribed for general-o~urts-mast= f@ 

However, the opinion, very per t inen t ly ,  adds: 

To a v d d  any misapprehension, It shpuld be poin-bed 
out that  your inquiry and thks opinbn d-2 with the 
m p r o p r i a t e  trfbuypa1 for the t r i a l  of a prisones sf' 
war oharged with comaaltting; ar\P offense during cap-
t iv i ty ,  The case of an enemy who, prior to beSng 
captured commits acts in violatlorr of the laws of 
war--e.g., by to r tu r ing  or murdering 8 psisoner--
l a  q u l t e  a different matter. The present apfnion 
implies ns.doubt t h a t  such a nerson If apprehended, 
might be brought to t r i a l  beibre either a military 
eom~issbonor a general. court-maptiale lfgee 
O p e  JAG 1912, p. 1067, East paragraph.) 

This opinion preseribsd the  c~msetha t  was fox-

lowed during and aftes  World War Tf; nannely, trial by 
e 


courts-martfa1 for p~isunersof war charged with post-

capture oifenses1l7 and trial by rnilitsry ccmm5ssions or 

l17'!Che follouing cases are exampless 
CM 2b8793, Be er Seidel ,  Demine Sohomer and Seholq (1944).
Convicted ofY,*violations of AWfs 89 and 92 and sentenced to 
death* 50 St 2%. 

CM 259228, Gauss g& $tsaub (I*), Gonvlcted 09 violations 

of AY 93 a n a h ~ l t e n a e dt o  death. 50 BR 211. 

GM 302791, Kaukoreit, Ackemann m d  Bald (194fif. Convicted 




tribunals for those persons charged w f t h  pre-capture of-

ferlses. There have been no cases since the effect ive 

date of the Hanual f o r  Courts-Eiartial, United States, 1951.119 

For reasons stated above, it is concluded tha t  para-

graph 9 of Article 2 or" the UrxLform Code of Mi l f t a ry  Justfoe 

1 s  a cocliXication ox gr lor  ex i s t ing  law and tne Manual Tor 

Courts-P4artial, United States,  1951, does n o t  apply to ' 

t r i a l s .  of persons for vi~latfngthe lallrs and customs of war 

~omif t tedyrir>rto capture, IEt is fu r the r  csn~luasdth.t 

the Geneva Conventions of 1949, and reservations thereto, 

when considered with paragraph 9 of Article 2 of the Uniform 

Code of Military Justice, do not raako the provisions af the 

~4anualmandatory In such cases. 120 

of violat ions  of AW 92, sentenced to death; commted to l i f e  
Pmprfsmrnent. The loca l  surrender in the area where the 
offenses charged were c a a ~ ~ i t t e l !occurred on 2 Kay 1944; the 
offenses were committad on 6 N v  1944 and accused were oso-

A 


cessed as prisoners of war on ywIYay1944. 59 BR. 

CM 322330, Braun, Hossann, Xeydt, Jaschlrro, Heyer, Meisel and 

Boeber ( 1 9 m  62 BA 107. 


Gate judicial approval in re ,Xamashita, suara. 

'I9 Note a board of review discussi~nof the juris-
dietton of military commissions contained in a re la t ive ly  
recent opinion in CM 347931 Flernin (19511, 2 CMR 312, at 
p. 3188 and a Court oi ~ ~ . i & a & & . s  c~fscusstonthereof 
in 2. g.;V. Schultz, UBCM Nc. 3d: (19521, 4 DMR 106, a t  
ppr 113 e t . ~ e q ,  

I2QFor appropriate directives m d  rules o f  pro-
csdwe consistent with these @onolusions seet (1) As t o  
pre-capture offensea--letter Order AG 006.5 (28 Oct. 50) JA, 
General Headquarters, Vnfted Nations Comr~and,Tokyo, Japan, 



Su5jectt p f a l  09 Accused, j& Criminals, dated 28 October 
1950 and inclosure thereto4 9 ~ l m A ~ i n mcedurea l 

0-for Military 
 of the ~ n l E dNations Curemand. 
As t o  post-ca~tureo ~ e n s e s - - ~ r t i c ~ e ~ n ~ t e d  

Nations Brfsoners & & Supplemental Ru les  of Grk19naZ 
rooedure Military Camis~ionsof the Unfted Eatforas 

{omorend, revised t h r 0 u ~ h ~ 1 ~ ~ , ~ u ~ dby Bead-

quarters, United Rattons Cormand. 
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