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SCOPE 

A study of the  or ig in ,  development, nature,  and the  l e g a l  
b a s i s  f o r  nonstatutory m i l i t a r y  t r i b u n a l s  s i t t i n g  a s  m i l i t a r y  
government and war crimes courts: an h i s t o r i c a l  and a n a l y t i c a l  
treatment of the  organizat ion,  composition, ju r i sd ic t ion ,  and 
procedure of such courts;  and an evaluat ion of the  r o l e  played 
by the  i n t e r r e l a t i o n  of i n t e r n a t i o n a l  and municipal l e g a l  norms 
i n  the  scheme of administer ing j u s t i c e  through such m i l i t a r y  
j u d i c i a l  organs. 
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I tLaw is  not  r i g h t  alone or might alone, but the  pe r fec t  union 


of the two. "* 

, -

Background of Subject.  

The instrumentali ty with which we a r e  dealing is  ca l l ea  

a "Tribunal." I n  the context of t h i s  study etymological discussions 

would be mere pedantry. There can be no reasonable doubt t h a t  i n  

the eyes of those who fashioned it, the  term " ~ r i b u n a l "  held and holds 

the meaning of the  word "court" and t h a t  proceedings before these 

courts  a r e  conceived of a s  a t r i a l .  

Now a " ~ o u r t , "  be it a court  of c i v i l  o r  criminal  ju r i s -  

d ic t ion,  a court-martial  o r  a mi l i t a ry  commission, owes i t s  genesis 

t o  some c rea t ive  a c t  of the S t a t e  whose author i ty  it purports  t o  

exercise.  Absent some l e g i s l a  t ion,  whether bas ic  (consi tu t ional)  

o r  secondary ( s t a t u to ry )  a C.ourt jus t  does not  e x i s t  a s  a Court. 

No t r i buna l  exerc ises  a .compulsory ju r i sd ic t ion  impli- 

ca t ing a l e g a l  power t o  administer sanctions, unless it has been 

created under the  author i ty  of law. A court  not  so based may 

exercise a de f ac to  author i ty  by force majeure; g j u r e ,  it  simply 

does not  ex i s t ;  the proceedings before it do not  and cannot par- 

take of the character  of a " t r i a l . "  

At the  outse t ,  it may be wel l  t o  d i s t ingu ish  mi l i t a ry  

law from two other l e g a l  phases of governmental mi l i t a ry  a c t i v i t y ,  

* 	Salmond, John W .  Jurisprudence, o on don: Stevens and Haynes 
5th ed., 1916),, pp. 23ff .  



m a r t i a l  law and m i l i t a r y  government. The s i t u a t i o n s  which g ive  

r i s e  t o  l i t i g a t i o n  t o  test t h e  e x t e n t  of militarmy j u r i s d i c t i o n  

f a l l s  i n t o  fou r  groups. There is ,  first,  t h e  system OF m i l i t a r y  

j u s t i c e  e s t a b l i s h e d  by Congress f o r  t he  Armed Forces of t he  

United S t a t e s ,  and extending i n  gene ra l  t o  t h e  members o l  those  

s e r v i c e s  r e s p e c t i v e l y  and t o  persons who accompany o r  s e rve  wi th  

the  f o r c e s .  Func t iona l  r e l a t i o n  t o  t h e  Armed Forces i s  t h e  common 

f a c t o r  which g ives  r a t i o n a l  un i ty  t o  t h i s  head of j u r i s d i c t i o n .  

This  kind of m i l i t a r y  j u r i s d i c t i o n  r e l a t e s  t o  t he  cou r t s -mar t i a l  

system, which t akes  cognizance of m i l i t a r y  of fenses ;  t h a t  is, 

of fenses  a g a i n s t  r e g u l a t i o n s  governing t h e  conduct of i t s  own 

m i l i t a r y  f o r c e s .  This  may be c a l l e d  j u r i s d i c t i o n  under m i l i t a r y  

law. A se6ond group of problems has  t o  do wi th  measures of 

m i l i t a r y  con t ro l ,  unlawful under normal condi t ions ,  which i n  

time of war o r  o t h e r  p u b l i c  emergency have been taken wi th in  

domestic t e r r i t o r y  enjoying t h e  p r o t e c t i o n  of t he  C o n s t i t u t i o n  

and t h e  laws of t h e  United S t a t e s .  This  may be denominated 

m a r t i a l  law proper  o r  m a r t i a l  r u l e .  A t h i r d  and Tar more t roub le -

some bundle of problems a r i s e s  out  of m i l i t a r y  government " i n  

time of' f o r e i g n  war wi thout  t he  boundaries of t h e  United S t a t e s ,  

o r  i n  time of r e b e l l i o n  and c i v i l  war w i th in  s t a t e s  o r  d i s t r i c t s  

occupied by r e b e l s  t r e a t e d  a s  belligerent^."^ This  may be des ig -  

nated m i l i t a r y  government j u r i s d i c t i o n ,  superseding, a s  f a r  a s  

may be deemed expedient  t h e  l o c a l  law, and exe rc i sed  by t h e  

1. Ex p a r t e  Mi l l igan ,  4 Wall. (71 U.S.) 2, 141-142 (1866). 



m i l i t a r y  commander under t he  d i r e c t i o n  of t h e  P re s iden t ,  wi th  t he  

express  o r  implied sanc t ion  of Congress. And, f i n a l l y ,  t h e r e  i s  

t h e  j u r i s d i c t i o n  t o  t r y  v i o l a t i o n s  of t h e  laws of war, r e g a r d l e s s  

of t he  p l ace  where such v i o l a t i o n s  were committed, a s  expounded 

i n  t he  saboteurs  case, Ex p a r t e  ~ u i r i n . *  This  may be des igna ted  

a s  war crimes j u r i s d i c t i o n .  The p re sen t  s tudy d e a l s  p r imar i ly  

and p a r t i c u l a r l y  w i th  the  t h i r d  and f o u r t h  of t hese  s i t u a t i o n s  

and only i n c i d e n t a l l y  w i th  the  f i r s t  and second. 

I n  t h e  Army of t he  United S t a t e s  m i l i t a r y  j u r i s d i c t i o n  

i s  'of two kinds: f i r s t ,  t h a t  which is  conferred by municipal 

law which r e g u l a t e s  t h e  m i l i t a r y  establ ishment;  second, t h a t  

which i s  der ived  from i n t e r n a t i o n a l  law, and t h e  common law 

of war; -the f i r s t  is  exerc ised  by cour t s -mar t ia l ,  while  cases  which 

do no t  come w i t h i n  the  s t a t u t o r y  j u r i s d i c t i o n  of cou r t s -mar t i a l  a r e  

t r i e d  by nons ta tu tory  m i l i t a r y  t r i b u n a l s . 2  Although nons ta tu tory  

m i l i t a r y  t r i b u n a l s  have, a t  d i f f e r e n t  t imes, been r e f e r r e d  t o  by 

various des igna t ions  such a s  "war cou r t s ,  I1 I*p r o v i s i o n a l  cou r t s ,  IS 

. . 
Ifm i l i t a r y  commissions," and "provost courts"  t h e i r  primary purpose 

and gene ra l  j u r i s d i c t i o n  have always been the  same--the p r o t e c t i o n  

of our  armed f o r c e s  and t h e  maintenance of law and order .  The 

names by which t h e  t r i b u n a l s  a r e  designated cannot a f f e c t  t h e i r  

j u r i s d i c t i o n .  4 

2 .  Ex p a r t e  Q u i r i n  e t  a l . ,  317 U.S. 1 (1942). 

3. Ex p a r t e  Vallandigham, 1Wall.  (68 U.S. ) 243, 249 (1864). 

4. Birkhimer, William E.,  M i l i t a r y  Government and ivIartia1 Law, 
( ~ a n s a s  C i ty ,  Missouri ,  2d. ed., l>ilitary 
Law and Precedents ,  (1920 ~ e p r i n t )  a t  1296 s t a t e s :  "A com-



I n  accordance with present  day United S t a t e s  p rac t i ce  

mi l i t a ry  ju r i sd ic t ion  i s  exercised through two types of mi l i t a ry  

t r ibunals ;  namely, ( a )  Courts-Martial, ( ~ e n e r a l ,  Specia l  and 

summary), based on United S t a t e s  Sta tu tory  Law and (b)  Mi l i t a ry  

Commissions and Provost Courts, based on the common law o r  law 

of nat ions s i t t i n g  a s  m a r t i a l  law-courts, mi l i t a ry  governmenL 

courts ,  and war crimes Mil i tary  offenses under the  s t a t u t e  c o ~ r t s . ~  

must be t r i e d  i n  the  manner the re in  d i rec ted  by court-mart ial .  

Mil i tary  offenses which do not  come within the  ju r i sd ic t ion  con-

fe r red  by s t a t u t e  on court-mart ials  a r e  t r i e d  and punished by 

mi l i t a ry  commissions, provost courts ,  mi l i t a ry  government courts ,  

o r  war ciimes cour ts  under the  law of war.6 Mi l i t a ry  commissions 

have t r a d i t i o n a l l y  t r i e d  more ser ious  v io la t ions  of the  law of war, 

and of the  occupants proclamations, laws, ordinances and d i rec t ives .  

The Provost Courts a r e  cour ts  of a summary nature concerned only 

with minor in f rac t ions .  

4. mander...where authorized t o  cons t i tu te  a purely war-court, may 
designate it by any convenient name...and...it w i l l  be a l e g a l  
body under the  laws of war." Colby, " ~ c c u p a t i o n  Under the  Laws 
of war," 26 Columbia Law Rev. 146 (1926). 

U. S. Department of the  Arqq Fie ld  Manual FM 27-10 (washington, 
. C. : Government Pr in t ing  O f f ice ,  1956)) 11fiere inaf  t e r  c i t e d  
a s  FM 27-1g .  Although t h i s  Manual is  an o f f i c i a l  publ ica t ion 
of the  U. S. Army, i t s  provisions a re  ne i the r  s t a t u t e  nor t r e a t y  
and should not be considered binding upon cour ts  and t r ibuna l s  
applying the  laws of war, although such provisions a r e  of 
evidentiary value insofa r  a s  they bear upon quest ions of custom 
and p rac t i ce  (see  para. 1 ) ;  Cowles, r rial of War Criminals on-
~ u r e m b e r ~ )," 42 Phm. J. I n t  '1. L. 299 (1948). 

6. Ibid. ,  pp. 10-11. 



Although United S t a t e s  law (uniform Code .of Mil i tary  

Jus t i ce ,  Ar t .  18 p e r e i n a f t e r  c i t e d  a s  U C M J J  provides t h a t  General 

Courts-Martial s h a l l  have ju r i sd ic t ion  t o  t r y  persons subject  t o  

mi l i t a ry  law and "any other  person who by the  law of war i s  subject  

t o  t r i a l  by a  m i l i t a r y  t r ibuna ln7  and although under t h i s  a r t i c l e  

the  United S t a t e s  can a t  any tlme e l e c t  t o  t r y  war criruirlais 'ue1or.e 

General Courts-Martial, t h i s  has,  i n  p rac t i ce ,  not been done. While 

a r t i c l e  18 expressly gives concurrent j u r i s d i c t i o n  t o  courts-mart ial  

i n  a l l  cases cognizable by m i l i t a r y  commissions, "it i s  not  the  

p.' SJ prac t i ce  t o  convene courts-mart ial  i n  s i t u a t i o n s  where i t  

has been customary t o  use m i l i t a r y  commissions. "8 The es tabl ished 

ju r i sd ic t ion  of m i l i t a r y  commissions was ca re fu l ly  preserved by 

7 .  	 64 S t a t .  108 (1950)~  10 U.S.C. %! 801-940 (1958), a s  amended, 10 
U.S.C.A. .38 802, 858a, 958a, 923ar 936 ( ~ u p p .  1961). The Uniform 
Code of Mi l i t a ry  J u s t i c e  (he re ina f te r  c i t e d  a s  UCMJ) i s  the most 
recent  exerc ise  by Congress of i t s  c o n s t i t u t i o n a l  power " to  make 
Rules f o r  the  Government and Regulation of the  land and naval  
forces."  See UCMJ, A r t .  2  f o r  persons 'subject t o  the  Code. For 
a comparison of the  j u r i s d i c t i o n  of a  mi l i t a ry  commission and a  
court-mart ial  see FM 27-10, op. c i t . ,  para. 13  and Green, he 
Mil i tary  Commission,'' 42 Am. J. I n t ' l .  L. 832 (1948). 

8. 	 "'The United S t a t e s  normally punishes war crimes as such only i f  
they a r e  committed by enemy nat ionals  o r  by persons serving 
the  i n t e r e s t s  of t h e  enemy S ta te .  Violat ions of the  law of war 
committed by persons subject  t o  the  m i l i t a r y  law of the  United 
S t a t e s  w i l l  usually cons t i tu te  v io la t ions  of the  UCMJ. Viola-
t ions  of the  law of war committed within t h e  United S t a t e s  by 
other persons w i l l  usually cons t i tu te  v io la t ion  of f e d e r a l  o r  
s t a t e  criminal  law and preferably w i l l  be prosecuted under such 
l a w . ' y e e  Coleman v. Tennessee, 97 U.Se 517 (1878); Dow v. 
Johnson, 100 U.S. 158 (1879); Wurfel, " ~ i l i t a r y - ~ o v e r n m e n t-
The Supreme Court speaks" 40 North Carolina L. Rev. 717 a t  
725. This a r t i c l e  i s  an.excellen% current  appra i sa l  of the  
American law of m i l i t a r y  government predicated on the  prin-  
c i p l e s  of m i l i t a r y  government a s  enunciated by the  Supreme Court 
of the United S t a t e s .  



Congress, i n  A r t i c l e  2 1  of the U C M J . ~  

The use of nonstatutory mi l i t a ry  t r ibuna l s  go back, i n  

United S t a t e s  m i l i t a r y  pract ice ,  t o  the Revolutionary War; were used 

extensively i n  the Mexican War; severa l  thousand cases were t r i e d  by 

such t r ibuna l s  during the  C i v i l  War and the  period of reconstruction;  

and severa l  hundred, during the  Spanish-American War and the  insur-  

gency period which followed i n  the Phil ippines.  Such t r ibuna l s  were 

likewise employed by United S t a t e s  fo rces  during World War I, both 

i n  t h i s  country and i n  the  Rhineland. A few examples a r e  the  t r i a l  

of Major Andre a s  a B r i t i s h  spy during the Revolution, the  t r i a l  of 

the  conspirators i n  the  assass inat ion of Pres ident  Lincoln, t h e  case 

of Pablo Waberski during World War I, and the  t r i a l  of the  e i g h t  

German saboteurs (ex p a r t e  .Quirin, supra)  during World War 11. 

General Winfield S c o t t  es tabl ished war cour ts  o r  m i l i t a r y  

commissions i n  the Mexican War because of the  narrow j u r i s d i c t i o n  

given by Congress t o  courts-mart ial .  That ju r i sd ic t ion  did  not  

cover many of the  offenses agains t  the  law of war. General S c o t t  

correc t ly  took the pos i t ion  t h a t  the  m i l i t a r y  commander had implied 

power d i r e c t l y  under t h e  laws of war t o  e f fec tua te  t h a t  law without 

l e g i s l a t i o n .  Though f i r s t  a s se r t ed  and applied during the  Mexican 

War, the  v a l i d i t y  of t h i s  proposit ion was not t e s t e d  i n  the Supreme 

Court of the United S t a t e s  u n t i l  the C i v i l  War. 

I n  1863, i n  General Orders No. 100 - t h e  f i r s t  cod i f i -  

ca t ion of the  i n t e r n a t i o n a l  laws of war - Francis  Lieber s t a t e d  the 

9. UCMJ, A r t .  21. 



same principle:  " ~ i l i t a r y  offenses which do not come within the 

s t a t u t e  must be t r i e d  and punished under the common law of war. tr 10 

Referring spec i f ica l ly  t o  t h i s  statement, the Supreme Court 

recognized the va l i d i t y  of mi l i t a ry  commissions a t  i t s  December 

11
term i n  1863. 

7 Q
I n  1950, i n  the case of Johnson v. hisentrager*" the 

Supreme Court reaffirmed the p r inc ip le  t ha t  American mi l i t a ry  

commissions have ju r i sd ic t ion  t o  t r y  offenders against  the  law of 

war; The court s t a t e s :  

The ju r i sd ic t ion  of mil i tary  au thor i t i es ,  during 
o r  following h o s t i l i t i e s ,  t o  punish those gu i l ty  
of offenses against  the laws of war is  long es-  
tablished. . . .  This Cpart has characterized a s  
'well-established' the 'power of the mi l i t a ry  t o  
exercise ju r i sd ic t ion  over members of the armed 
forces,  those d i r ec t l y  connected with such 

10. 	 Section 679 of General Orders No. 100, Adjutant General's Office, 

1863. Francis Lieber prepared the codif icat ion and it was pub- 

l i shed by President Lincoln f o r  the guidance of Union forces.  


11. 	 Ex par te  Vallandigham, op. c i t . ,  pp. 243, 249. Similar  Supreme 
Court recognit ion of the basic  pr inciple  was accorded in: United 
S t a t e s  v. Rice, 17 U.S. 246, 253 (1884); Cross v. Harrison, 57 
U.S. 164, 190 (1853); Ex par te  Quirin e t  a l .  op. c i t . ;  I n  r e  
Yamashita, 327 U.S. 1, 8 (1945). I n  the  opinion of the Court 
wri t ten  by Ju s t i c e  Stone the following point  was made: The 
mi l i t a ry  commission was lawfully created because Congress had 
the  r i g h t  t o  define and punish offenses against  the laws of 
war and Congress had recognized the r i g h t  of mi l i t a ry  com-
missions t o  t r y  war criminals under the author i ty  01' the  ~ t i c l e s  
of War. Therefore, the Court s ta ted:  "1n the present cases 
it must be recognized throughout t h a t  the mi l i t a ry  t r ibuna ls  
which Congress has sanctioned by the A r t i c l e  of War a r e  not  
courts  whose rul ings  and judgements a re  made subject  t o  reviey 
by t h i s  court .  s ee  Ex par te  Vallandigham, . . .; In r e  Vidal, 
179 U.S. 126; cf., Ex par te  Quirin, supra." 

12. 	 Johnson v. Eisentrager,  339 U.S. 763 (1950). 



forces ,  o r  enemy be l l ige ren t s ,  pr isoners  of war, 
o r  o thers  charged with v io la t ing  the  laws of 
war. ' Duncan v. Kahanamoku , 327 U.S. 304, 312, 
313-314. And we have held i n  the  Qui r in  and 
Yamashita cases, supra, t h a t  the  Mil i tary  Com- 
mission i s  a lawful  t r i b u n a l  t o  adjudge enemy 
offenses agains t  the  laws of war. 

I n  these cases the  Supreme Court sa id  t h a t  the  m i l i t a r y  commission 

exerc ises  a " spec ia l  author i ty i '  t o  sentence persons f o r  offenses 

over which they have j u r i s d i c t i o n  according t o  the  r u l e s  and precepts  

of the law of nat ions,  and more p a r t i c u l a r l y  the law of.war.  

Summary Plan of the  Study. 

Few aspects  of the law have been productive of more 

genuine confusion and misunderstanding than the controvers ia l  quest ion 

of the nature and ex ten t  of the  ju r i sd ic t ion  of nonstatutory m i l i t a r y  

t r ibuna l s .  The di f ferences  of opinion which have s o  long disturbed . 

both p rac t i ce  and d o c t r i n a l  wr,itings i n  t h i s  important domain of 

the law a r e  nothing s h o r t  of appall ing.  Not only i s  the re  an absence 

of s u b s t a n t i a l  agreement on the  terminological  s igni f icance  t o  be 

given t o  the concept "mi l i tary  government" i t s e l f ,  a s  we l l  a s  a 

pronounced con-fl ict  i n  the  a u t h o r i t i e s  on the  precise  ends which the 

concept i s  meant t o  serve,  but  - what i s  f a r  more ser ious  - the re  i s  

a hopeless discrepancy of views a s  t o  the  extent  of power of a u t h o r i t i e s  

i n  a mi l i t a ry  government s i t u a t i o n ,  e spec ia l ly  a s  r e l a t e s  t o  the  estab- 

lishment and adminis t ra t ion  of j u d i c i a l  t r ibuna l s .  Frequent m i s -

usage of terms and bas ic  t h e o r e t i c a l  contradict ions combine t o  

f o s t e r  such confusion of ideas and p r inc ip les  a s  is  seldom found 

i n  any branch of the  law. These sharp divergencies of a t t i t u d e  a r e  

symptomatic of the  entangled t h e o r e t i c a l  f a b r i c  which must be con-



tended with.  Yet even they f a i l  t o  d i s c l o s e  a l l  of t he  obs t ac l e s  


t h a t  a r e  concealed i n  t h e  t e r r a i n  of t he  e x t e n t  of j u r i s d i c t i o n  


of nons ta tu tory  m i l i t a r y  t r i b u n a l s .  


But a l though t h e  obsecuring in f luences  of t hese  f a c t o r s  

i s  n o t  t o  be underestimated, t h e  major d i f f i c u l t i e s  encountered 

a r e ,  it seems, t r a c e a b l e  t o  more profound s;urces than  tnose i m p l i c l t  

i n  c l a s s i f i c a t i o n  and terminology. Most of t hese  w i l l  be i nd ica t ed  

from time t o  time dur ing  the  course of t h i s  s tudy.  The more s e r i o u s  

ones, however, m e r i t  immediate a t t e n t i o n .  

They c o n s i s t  p r i n c i p a l l y  i n  t he  f a i l u r e  t o  comprehend t h e  

exac t  r o l e  played by i n t e r n a t i o n a l  law norms i n  t he  scheme of 

adminis te r ing  j u s t i c e  through m i l i t a r y  j u d i c i a l  organs s i t t i n g  a s  

m i l i t a r y  government o r  war crimes cour t s  and i n  i t s  v i t a l  func t ion  

a s  a guaranty f o r  t h e  l e g a l  p r o t e c t i o n  of fundamental r i g h t s ;  

i n  the  t h e o r e t i c a l  disagreement which p r e v a i l s  on t h e  e x t e n t  t o  

which execut ive  j u d i c i a l  organs a r e  bound by t h e  procedura l  "due 

process" requirements of t he  United S t a t e s  Cons t i t u t ion  - a d i s -

agreement which i s  due p a r t l y '  t o  c o n f l i c t i n g  conceptions of t h e  

s t r u c t u r e  of i n t e r n a t i o n a l  law and p a r t l y  t o  a confusion of what a r e  

deemed fundamental r i g h t s  w i th in  t h a t  s t r u c t u r e ;  i n  t he  f a i l u r e  t o  

d i s t i n g u i s h  between " d e n i a l  of j u s t i c e "  under t h e  law of na t ions  

and the  d e n i a l  of "due process" under domestic law; i n  misplaced 

r e l i a n c e  upon c e r t a i n  widely accepted concepts of municipal law 

such a s  Anglo-Saxon t e c h n i c a l  r u l e s  of evidence, r e s j u d i c a t a ,  

presentment and t r i a l  by jury, habeas corpus, and the  l i k e  - p r i n -

c i p l e s  which a r e  wi thout  re levance  i n  i n t e r n a t i o n a l  law and whose 

attempted a p p l i c a t i o n  merely obscures t he  r e a l  i s s u e  involved; and 



f i n a l l y ,  i n  the  misleading e f f e c t  of municipal conceptions of den ia l  

of jus t i ce  and of the  attempts on the  p a r t  of some j u r i s t s  and 

wr i t e r s  t o  demand the appl ica t ion of a United S t a t e s  Const i tu t ional  

standard i n  a l l  cases. 

Many of the  d i f f i c u l t i e s  enumerated above w i l l  i n  turn,  

be found t o  spr ing from three  c lose ly  a l l i e d  sources of confusion. 

Most important of these from the  standpoint of l e g a l  science i s  

the  d e l i c a t e  quest ion ra i sed  by the  re la t ionsh ip  betwee*n munici- 

p a l  and i n t e r n a t i o n a l  law standards; t h a t  i s  t o  say, the compli- 

cated problem of reconci l ing  the  requirements of a ,domestic con- 

s t i t u t i o n a l  standard with the requirements of the  law of nat ions.  

J u s t  how f a r  i s  the  executive's freedom of conduct absolute  and 

f r e e  of c o n s t i t u t i o n a l  r e s t r a i n t  i n  administering m i l i t a r y  govern- 

ment and es tab l i sh ing  and administering j u s t i c e  through m i l i t a r y  

t r ibunals?  And j u s t  what a r e  the  l i m i t s  imposed upon such a c t i v i -  

t i e s  by the  system of r u l e s  we c a l l  In te rna t iona l  Law? 

The more d i s tu rb ing  p rep lex i t i e s  a r i s i n g  from t h i s  

in te rp lay  of domestic and i n t e r n a t i o n a l  l e g a l  requirements i n  

t h i s  area  can only' be d i spe l l ed  a f t e r  a c l e a r  understanding i s  

obtained of the  concept of m i l i t a r y  government along with the  

requirement f o r  the  maintenance of law and order,  on the  one hand, 

and i n  assuring,  on the  other,  a s a t i s f a c t o r y  p ro tec t ion  f o r  the  

r i g h t s  of occupants. 

I n  order t o  untangle the  sub t l e  problems i m p l i c i t  i n  

t h i s  i n t e r r e l a t i o n s h i p  and t o  resolve the  i s sues  it presents ,  it 

w i l l  be necessary t o  sub jec t  t o  ana lys i s  the  theory t h a t  the  Con- 

s t i t u t i o n  i s  a law binding a l l  agents of the  United S t a t e s  and 



t h a t  it es tab l i shes  "due process" procedural requirements, which may 

not be departed from, even i f  i n t e r n a t i o n a l  law prescr ibes  a  lower 

standard. I n  o ther  words, does the Consti tut ion follow the  f l a g ?  

Many of the  d i f f i c u l t i e s  summarily alluded t o  a r e  but  

s u p e r f i c i a l  and can be d i s s ipa ted  by a  review of elementary p r inc i -  

p les  concerning the  concept of mi l i t a ry  government I n  i n t e r n a t i o n a i  

law. A review of t h i s  kind* cannot f a i l  t o  demonstrate t h a t  the  

i n t e r n a t i o n a l  r e spons ib i l i ty  of the  m i l i t a r y  a u t h o r i t i e s  i n  i n s t i -  

t u t i n g  and administering mi l i t a ry  government and the  establishment 

of j u d i c i a l  organs is  independent of the  question of r espons ib i l i ty  

under i t s  domestic laws. It should a l s o  revea l  why it i s  so  e s s e n t i a l  

t o  keep the d i s t i n c t i o n  between municipal and i n t e r n a t i o n a l  res-  

p o n s i b i l i t y  constantly i n  mind throughout t h i s  work. 

It is  j u s t  such a  review which I propose t o  undertake, 

i n  order t h a t  a s a t i s f a c t o r y  foundation may be l a i d  f o r  the  study 

of the p r inc ip le  problems viz. ;  the  nature and ex ten t  of the 

ju r i sd ic t ion  of nonstatutory m i l i t a r y  t r i b u n a l s  i n  s i t u a t i o n s  three  

and four,  supra; and the  nature,  content,  and scope of the  l e g a l  

r u l e  which binds a l l  S t a t e s  t o  grant  t o  a l l  accused f u l l  and 

e f f e c t i v e  j u d i c i a l  p ro tec t ion  of t h e i r  r i g h t s .  

F i r s t ,  however, I w i l l  examine i n t o  the  j u r i d i c a l  bas i s  

f o r  the existence of such t r ibuna l s  and the  au thor i ty  of the m i l i t a r y  

commander t o  e s t a b l i s h  cour ts  t o  adjudicate e x i s t i n g  criminal  o r  

c i v i l  law or  s t a t u t o r y  enactments based on b e l l i g e r e n t  occupation. 

With t h a t  accomplished, I w i l l  proceed t o  inves t iga te  the  s p e c i f i c  

case of j u r i s d i c t i o n  and the  laws obligatory upon the  a u t h o r i t i e s  



enforcing m i l i t a r y  government, emphasing: (a ) the  "universa l i ty"  

of ju r i sd ic t ion ;  (b)  concurrent j u r i s d i c t i o n  of m i l i t a r y  commissions; 

and then ( c )  the  s igni f icance ,  i f  any, a t tached t o  r ecen t  decis ions  

of the  United S t a t e s  Supreme Court, a s  r e l a t e s  t o  j u r i s d i c t i o n  of 

m i l i t a r y  commissions. 

F ina l ly ,  my e f f o r t s  w i l l  be devoted toward a  p o r t r a y a l  

and analys is  of the  United S t a t e s  objec t ives  and p rac t i ces  regard- 

ing  procedural safeguards afforded by m i l i t a r y  commissions and of 

the  systems of con t ro l  t o  insure  t h a t  persons t r i e d  by such cour ts  

receive a j u d i c i a l  p ro tec t ion  f o r  t h e i r  r i g h t s  which i s  both 

procedural ly and subs tant ive ly  adequate under the  law of nat ions .  

The law of na t ions  w i l l  be found t o  c o n s t i t u t e  a  genuine system of 

d i r e c t i o n  and r e s t r a i n t  upon the  exerc ise  of m i l i t a r y  j u d i c i a l  

power. 



J u r i d i c a l  Basis of Nonstatutory Mil i tary  Tribunals. 

So we ask by what warrant a r e  Nonstatutory Mil i tary  

Yribunals createa? By what author i ty  a r e  they es tabl ishea?  The 

Consti tut ion i t s e l f  provides abundant author i ty .  The Constitu- 

t i o n  provides t h a t  the President  s h a l l  be Commander-in-Chief of 

the  Army and Navy of the  United S t a t e s ,  and of the  m i l i t i a  of the  

severa l  S t a t e s  when ca l l ed  i n t o  the  a c t u a l  service  of the  United 

S ta tes .  The c o n s t i t u t i o n a l  au thor i ty  f o r  mi l i t a ry  government and 

the  operation of the  necessary j u d i c i a l  organs i s  derived from t h i s  

grsnt.13 	 It is  a l s o  provided t h a t  Congress s h a l l  have the  power 

t o  provide and t o  make r u l e s  f o r  the  government and regula t ion of 

the  land an na'val fo rces  and t o  def ine  and punish ... offenses 

aga ins t  the law of nat ions,  14 thus giving t h a t  law express const i -  

13. 	 Ar t .  11, Sec. 1, 2, 3. Powers of the President: 
A r t i c l e  11, Section I: The President  i s  vested with 
the 'executive power' and takes an oath f a i t h f u l l y  
t o  'execute the  o f f i c e  of Pres ident '  and t o  'preserve, 
p ro tec t ,  and defend the  Consti tut ion. . . '  
A r t i c l e  11, Section 2: 'The President  s h a l l  be 
Commander i n  Chief of the  Army and Navy of the  United 
S t a t e s .  ..' 
A r t i c l e  11, Section 3: The Pres ident  ' s h a l l  take Care 
t h a t  the  Laws be f a i t h f u l l y  executed.. . '  

14. kt. 	I, Sec. 8; Powers of Congress: 
A r t i c l e  	I, Section 8: 

To provide f o r  the  common Defense and general  Welfare 
To c o n s t i t u t e  Tribunals i n f e r i o r  t o  the Supreme Court 
To def ine  and punish ... Offenses aga ins t  the Law of Nations 
To declare  war ... and make Rules concerning Captures on 
land..  . 



t u t i o n a l  recognit ion.  

Under these  grants  of Power, the  President  "as Commander- 

in-Chief ... is  authorized t o  d i r e c t  the movements of the land and 

naval forces  placed by law a t  h i s  command, and t o  employ them i n  

the manner he may deem most e f f e c t u a l  t o  harass and conquer and 
a , 

subdue the  enemy."" It may be sa id  t h a t  the  protec t ion 01' the  

S t a t e  from the  p u ~ l i c  enemy, using t h a t  term i n  i t s  broadest aspect ,  

a s  d is t inguishing the public enemy from the  casual  malefactor, has 

always belonged t o  an organized force  of armed men. This fo rce  i n  

i t s  co l l ec t ive  aspect  embodies the physical  force  of the nation.  

Armed endeavor and r e s o r t  t o  bel l igerency have been made from the 

days of Byzantium t o  our own. When war i s  declared, the  nations 

mi l i t a ry  force  stands ready t o  de l ive r  the necessary blows; it i s  

lawful f o r  it t o  do so, and the  common law recognizes the  f a c t .  The 

mi l i t a ry  force 's sphere of lawful ac t ion,  therefore ,  automa t i c a l l y  

enlarges with the coming of the s t a t e  of war. 

14. 	 To r a i s e  and suppo.,t Armies 
To make Rules ?or the Government 
and Regulation 01' the land and naval  Forces 
To provide f o r  c a l l i n g  f o r t h  t h e  M i l i t i a  
To execute the  Laws of the  Union, suppress 
Insurrec t ions  and r e p e l  Invasions 
To provide f o r  organizing, arming, and d i sc ip l in ing ,  
the  M i l i t i a ,  and f o r  governing such P a r t  of them a s  
may be employed i n  the  Service of the United Sta tes . . .  
To make a l l  laws which s h a l l  be necessary and proper 
f o r  carrying i n t o  Execution the  foregoing Powers... 

For an annotated t e x t  on a h i s t o r i c a l  note concerning the  o r i g i n a l  
A r t i c l e s  of War, see  Mil i tary  Laws of the  United S t a t e s ,  (6 th  ed. 
1921), 1443-1506. 

1.5. Fleming v.  Page, 9.How., (50 U.S. ) 603, 615 (1850). 



As an immediate consequence - immediate i n  point  of law, 

however delayed by circumstances it may be i n  appl ica t ion - the  orb 

of the c i t i z e n ' s  r i g h t  contrac ts .  !Things t h a t  the s o l d i e r  might not  

lawfully do i n  time of peace, he may conceivably do now with lawful  

immunity; and conversely, things of which the  c i t i z e n  might r i g h t -  

f u l l y  complain i n  the  days of peace, w i l l  not  serve a s  t h e  b a s i s  f o r  

a s u i t  when the  nat ion i s  a t  war. Nor is  t h i s  theorem l imi ted  t o  

d i r e c t  a c t s  of the  mi l i t a ry  force  and those of i t s  i n s t a n t  d i rec t ion .  

With a  force  equal  i n  the  a b s t r a c t ,  but  much more apparent t o  the 

average observer, it app l ies  t o  the  cons t i tu t iona l  r e s t r a i n t s  of 

government. I n  support of the  war o r  o ther  public emergency, and, 

therefore  of the  armed forces,  the  government's c o n s t i t u t i o n a l  powers 

take on a  wider range. The war powers of the  executive, the  wider 

scope of permissible l e g i s l a t i o n  given Congress, amy properly reach 

f a r  beyond the  landmarks which the Consti tut ion f i x e s  f o r  our 

journey through the  days of peace. Of t h i s  proposit ion i n  the  

abs t rac t ,  there  can be no doubt. 

The p r inc ip le  which j u s t i f i e s  these th ings  is  a s  o ld  a s  

the  common law; o lder  than wr i t t en  const i tu t ions .  Indeed the  pr in-  

c ip le  i s  even older  than the common law; l i k e  the  jus nature of the 

medievalists,  it pervades every system of law. That p r inc ip le  i s  

t h a t  the  r i g h t s  of t h e  individual  must y ie ld  t o  those of the S t a t e  

i n  the  time of the  S t a t e s  p e r i l  from the  publ ic  enemy. The S t a t e ' s  

r i g h t ,  i n  time of he r  p e r i l ,  should be supreme, and the  a c t s  of her  

agents, i n  carrying out  her  commands, lawful; e l s e  we would have 

no s t a t e  a t  a l l .  "In these  cases," says our Supreme Court, " the 
, . 



-- 

common law adopts the  p r inc ip les  of the n a t u r a l  law, and f i n d s  the  

r i g h t  and the  j u s t i f i c a t i o n  i n  the  same imperative necess i ty .  11 16 

Wisely, the  Const i tu t ion  has placed no l i m ' T t  upon the  

war 	powers of the  government. However, such powers a r e  regulated 

and l imi ted  by the  laws of war. One of the war powers i s  the  r i g h t  
7 n 

t o  i n s t i t u t e  m i l i t a r y  government."' 

Concept of Mi l i t a ry  Government. 

I n  the  most comprehensive sense o f  the  term, m i l i t a r y  

government i s  government of s p e c i f i c  areas  by the  m i l i t a r y  fo rces  

of the  United S t a t e s  under the  command of the  Pres ident ,  which con-

s t i t u t i o n a l l y  e x i s t  i n  time of peace a s  we l l  a s  i n  time of war, and 

with reference t o  domestic a s  we l l  a s  t o  fore ign t e r r i t o r i e s .  

Mi l i t a ry  government i n  sensu s t r i c t i o r e  is  government of fo re ign  

o r  domestic t e r r i t o r i e s  by the  armed fo rces  of the  United S t a t e s  

r e s u l t i n g  from occupation i n  time of war o r  i n  execution of 

t r e a t y  provisions.  18 

I n  FM 27-10 on the  Law of Land Warfare the  problem of 

b e l l i g e r e n t  occupation i s  d e a l t  with i n  a  de ta i l ed  way.19 It 

p r i n t s  the  corresponding norms of the  1907 Hague Regulations and 

16. 	 Bowditch v. Boston 101 U.S. 16, 19 (1879). 

Ex p a r t e  Mil l igan,  op. c i t . ,  

18. 	 William E. Birkhimer, op. c i t . ,  p. 21. BirkhFmer t r e a t s  domestic 
t e r r i t o r y  occupied by rebe l s  t r e a t e d  a s  b e l l i g e r e n t s  a s  fo re ign  
t e r r i t o r y .  He s t a t e s :  ''P]or a l l  war purposes, d i s t r i c t s  thus 
occupied by rebe l s  a re  fore ign.  From a b e l l i g e r e n t  point  of 
view, therefore ,  the  thea te r  of m i l i t a r y  government i s  necessar i ly  
fore ign t e r r i t o r y . "  Without c i t i n g  any au thor i ty ,  he s t a t e s  
t h a t  t h i s  proposi t ion  has "been determined by numerous decis ions  
of the  Supreme Federa l  Tribunal  ..." 

19. 	 FM 27-10, op. c i t . ,  Ch. V I  paras. 351-448. 



of the  Geneva Convention of 1949 on Protec t ion  of C iv i l i ans ,  which, 

i n  i t s  own words, is  supplementary t o  the  Hague Regulations. Many 

problems concerning t h e  l e g a l  p o s i t i o n  of the  b e l l i g e r e n t  occupant, 

h i s  r i g h t s  and du t i e s ,  and the  corresponding r i g h t s  and du t i e s ,  of 

the  c i v i l i a n  population a r e  covered i n  the  Manual. The Manual c l e a r l y  

d i s t ingu i shes  b e l l i g e r e n t  occupation from both mere invasion and 

consequent subjugation. Occupation presupposes l e g a l  e f f e c t i v e -  

ness, which the re fo re  must no t  only be es tabl i shed but  a l s o  rnain- 

tained.  It corresponds t o  experiences of the  l a s t  war t h a t  m i l i t a r y  

government can a l s o  be es t ab l i shed  over a l l i e d  o r  n e u t r a l  t e r r i t o r y ,  

recovered o r  l i b e r a t e d  from the  enemy, when t h a t  t e r r i t o r y  has  not  

been made the  sub jec t  of a c i v i l  a f f a i r s  adminis t ra t ion  agreement. 

As t o  m i l i t a r y  Government the  Manual provides: 

I n  the  p r a c t i c e  of the  United S t a t e s ,  m i l i t a r y  
government i s  the  form of adminis t ra t ion  which may 
be es t ab l i shed  anti, maintained f o r  the  government 
of a reas  of the  following types t h a t  have been 
subjected t o  m i l i t a r y  occupation: 

a .  	 Enemy t e r r i t o r y  
b. 	 A l l i e d  t e r r i t o r y  l i b e r a t e d  from the  enemy, 

such a s  n e u t r a l  t e r r i t o r y  and a reas  unlaw- 
f u l l y  incorporated by the  enemy i n t o  i t s  
own t e r r i t o r y ,  when t h a t  t e r r i t o r y  has  not  
been made the  sub jec t  of a c i v i l  a f f a i r s  
agreement. 

c. 	 Other t e r r i t o r y  l i b e r a t e d  from the  enemy, 
such a s  n e u t r a l  t e r r i t o r y  and a reas  unlaw- 
f u l l y  incorporated by the  enemy i n t o  i t s  
own t e r r i t o r y ,  when t h a t  t e r r i t o r y  has no t  
been made the  sub jec t  of a c i v i l  a f f a i r s  
agreement. 

d. 	 Domestic t e r r i t o r y  recovered from rebe l s  
t r e a t e d  a s  b e l l i g e r e n t s  .20 

I n  the  most r ecen t  United S t a t e s  Department of the  Army 

Ibid. ,  para. 12.-



Field  Manual 41-10, F e r e i n a f t e r  c i t e d  a s  FM 41-1g published i n  

May of 1962, mi l i t a ry  government is  defined a s  follows: 

Mil i tary  Government. Form of administrat ion 
by which an occupying power exerc ises  executive, 
l e g i s l a t i v e  and j u d i c i a l  au thor i ty  over occupied 
t e r r i t o r y .  2 1 

This manual f u r t h e r  provides: 

(1)  Occupied Ter r i to ry  (iW 320-5). The commander 
of an occupying force  has the  r i g h t ,  within l i m i t s  
s e t  by i n t e r n a t i o n a l  law, t o  demand and enforce 
such obedience from inhabi tants  of an occupied 
area a s  may be necessary f o r  the  accomplishment 
of h i s  mission and the  proper administrat ion of 
an area .  
(2 )  Combat Zone (320-5). The law of war places 
limits on the  exerc ise  of a b e l l i g e r e n t ' s  power 
i n  the  i n t e r e s t  of protec t ing combatants and 
noncombatants from unnecessary suffer ing and 
safeguarding c e r t a i n  fundamental human r i g h t s .  
Commanders a r e  required t o  r e f r a i n  from employing 
any kind of violence not  ac tua l ly  necessary f o r  
m i l i t a r y  purposes and t o  give due regard t o  the  
p r inc ip les  of humanity and chivalry.  
( 3 )  Other areas .  The terms of i n t e r n a t i o n a l  
agreements, regula t ions ,  and na t iona l  pol icy  a s  
promulgated o r  in te rp re ted  by higher au thor i ty  
d i c t a t e  the scope of author i ty  i n  a l l  o ther  
areas.22 

The establishment of m i l i t a r y  government i s  both a duty 

and a power,. A r t i c l e  43 of the  Hague Regulations s e t s  the  theme 

of the  t r a d i t i o n a l  law a s  respects  be l l ige ren t  occupation. 

The au thor i ty  of the  l eg i t ima te  power having i n  
f a c t  passed i n t o  the  hands of the  occupant, the  

21. 	United S t a t e s  Department of the  &my F i e l d  Manual 41-10 (washing-
ton, D. C. : Government Pr in t ing  Office, 1962), para. 2g, p. 5. 
F e r e i n a f t e r  c i t e d  a s  FM 41-1g .  

22. 	-Ibid. ,  para. 4g, p. 7; See a l s o  United S t a t e s  Department of the 
&my F ie ld  Manual 41-5 (washington, D. C.: Government Pr in t ing  
Office, 19581, 4 F e r e i n a f t e r  c i t e d  a s  FM 4 1 - g ;  Cf. Cunning-
ham, " c i v i l  A f f a i r s  - A Suggested Legal ~ p p r o a c h , "  M i l .  L. Rev., 
~ c t .1960 (DA Pam 27-100-10, 1 ~ c t .1960)116. 



l a t t e r  s h a l l  take a l l  the measures i n  h i s  power 
t o  res to re ,  and insure,  a s  f a r  a s  possible,  publ ic  
order and sa fe ty ,  while respecting,  unless absolute ly  
prevented, the  laws i n  force  i n  the  country.23 

The obl igat ions  s e t  out i n  A r t i c l e  43 require  the occupant 

t o  insure "as f a r  a s  possible" public order and sa fe ty  and t o  respect  

the  laws i n  force "unless absdlute ly  prevented" &mphas is s u p p l i e g .  

It may not  make permanent changes i n  the  c o n s t i t u t i o n a l  o r  funda- 

mental laws of the  occupied country, though i n  a proper case it may 

suspend the  operat ion even of such laws. It may change the  law so  

f a r  a s  necessary f o r  the  s a f e t y  of i t s  own army and the  r e a l i z a t i o n  

of the purposes of the war. Changes designed t o  destroy the  p r i -  

vileged s t a t u s  of members of such groups a s  the  Nazis and F a s c i s t  

organizat ions a f t e r  World War I1 may lawfully be made. Changes 

tending t o  remove r a c i a l  and par ty  discriminations and other  l i k e  

i n j u s t i c e s  a r e  not  forbidden; on the  contrary, it approves such 

humanitarian changes. 

Not absolute ly  s e t t l e d  i s  the question whether the  

occupying power may lawfully change e x i s t i n g  laws which modify enemy 

i n s t i t u t i o n s  which a r e  incompatible with an occupants war a.ims o r  

object ives .  

It is  believed t h a t  the  p r a c t i c e  of the  b e l l i g e r e n t s  

during World War I1 confirmed the  view t h a t  a b e l l i g e r e n t  occupant 
. . 

23. 	 FM 27-10, o c i t . ,  para. 352 provides: t h a t  the r u l e s  s e t  
f o r t h  i n  Ch. -%-concerning the app l i ca t ion  of law of occupa-
t i o n  i n  b e l l i g e r e n t l y  occupied areas,  should "as a matter  of 
policy,  be observed a s  f a r  a s  poss ib le  i n  areas  through which 
troops a r e  passing and even on the  b a t t l e f i e l d . "  See a l s o  
FM 41-5,op. c i t . ,  para.  11. 



may lawfully modify enemy in s t i t u t i ons  f o r  carrying out the purposes 

of the  war and insuring h i s  fu tu re  securi ty.  24 Some au thor i t i es  

believe that ,  even p r io r  t o  annexation of occupied t e r r i t o ry ,  the 

occupant i s  l i ke ly  t o  regard himself a s  clothed with freedom t o  

endeavor t o  impregnate the people who inhabit  the  area concerned 

w i t h  	h i s  own p o l l t i c a l  iaioiogy. .To -cne exl;eni b i l a b  i i~ua t .l a w > ,  

and the i n s t i t u t i ons  they represent, threaten the fu ture  

secur i ty  of the  occupant, i f  not the success of h i s  operations, 

the occupant i s  "absolutely prevented" from respecting them 

by the  necessi ty of self-protection.  25 

It i s  submitted t h a t  a be l l ige ren t  occupant must be 

conceded the r i g h t  during occupation, both before and a f t e r  an 

enemy's complete defeat ,  t o  remold those i n s t i t u t i ons ,  which, if 

allowed t o  remain unchanged during occupation, would ce r ta in ly  

r i s e  again i n  a fu tu re  time t o  menace the occupant's secur i ty .  A 

24. 	 Some wr i te r s  on in te rna t iona l  law doubt the technical  l e g a l i t y  
of the sweeping reforms i n  domestic laws, e tc .  made by the 
A l l i e s  i n  Germany and Japan. Others sus ta in  it on the ground 
t h a t  the  a l l i e s  inher i ted l e g a l  a s  wel l  a s  p o l i t i c a l  sovereignty 
from the unconditional surrender. Most agree t h a t  i n  the  years 
since World War I there had been an unfortunate negligence i n  
developing t h i s  aspect of the  law of nations and t ha t  we were 
i n  a sense s e t t i n g  precedent i n  the  period between 1945 and 1953 
i n  an occupation (~ermany) which was nei ther  be l l ige ren t  nor 
pacif ic .  One wr i te r  c a l l s  i t  a period of "a l l i ed  l e g a l  sov- 
ereignty. 11 For an excel lent  discussion and c i t a t i o n  of per- 
tenent au thor i t i es  see Edward Li tchf ie ld  and Associates, 
Governing Post-War Germany, ( ~ t h a c a ,N. Y. : Cornell U. Press, 
1953) 11-18. 

25. 	 Hyde, Charles C., In te rna t iona l  Law (2d rev. ed., Boston: L i t t l e  
Brown & Co., 1945) 1884. 



be l l ige ren t  need not choose between o b l i t e r a t i n g  the enemy s t a t e  or  

f i n a l l y  withdrawing from occupation of enemy t e r r i t o r y  without 

modifying, if he can, the  enemy's war-like and war-making i n c l i -

nations, idea l s ,  and i n s t i t u t i o n s .  

It is,  p e r f e c t l y  c lea r ,  t h a t  the  occupant may demand 

ana enSorce rrom the  inhab i t an t s  of' t he  occupied area  such obedience 

a s  may be necessary f o r  the  purposes of war, the  maintenance of 

law and order, and the  proper administrat ion of the  area under the  

unusual circumstances of h o s t i l e  occupation. One p a r t  of main- 

t a in ing  public order i s  the  administrat ion of criminal  law. & 

occupant may employ 11 indigenous" courts ,  a s  they were ca l l ed  i n  

World War I1 - l o c a l  cour ts  t h a t  a r e  found on a r r i v a l  o r  such a s  

may be improvised. An occupant may s e t  up i t s  own m i l i t a r y  courts .  26 

To p ro tec t  the  secur i ty  of i t s  operations, the  r u l e s  of land war- 

f a r e  and the  regula t ions  of the  commander must be enforced, and 

f o r  t h i s  r e l i ance  w i l l  be placed on mi l i t a ry  t r i b u n a l s  s e t  up a s  

promptly a s  may be upon occupation. These t r i b u n a l s  w i l l  a l s o  be 

competent t o  enforce the l o c a l  cr iminal  law. How soon and how f a r  

indigenous courts  can s a f e l y  be given respons ib i l i ty  f o r  enforcing 

l o c a l  law i s  a quest ion f o r  t h e  mi l i t a ry  commander. 

I n  Madsen v. ins el la^^ t o  be discussed i n  more d e t a i l  

26. 	 Leitensdorfer  v. Webb, 20 How. (61 U.S. ) 176, 178 (1857). The 
Court i n  t h i s  case recognized, a s  ea r ly  a s  the  Mexican War, t h a t  
the  power of the  m i l i t a r y  governor extended not  only t o  the  sus-
pension and promulgation of laws, but  t o  the  establishment of 
a  whole j u d i c i a l  system a s  well.  

27. 	 Madsen v. Kinsella ,  343 U.S. 341, 348 (1951). Court c i t e d  A r t i c l e  
43 of The Hague Convention No. I V  Annex. T.S. No. 539; See a l s o  
Macleod v. United S t a t e s ,  229 U.S. 416, 426 (1913). The Court 
c i t e d  and applied e t i c l e  42 of The Hague Convention of 1899. 



-'i n f r a  the  Supreme Court was concerned with a t r i a l  of a dependent 

wife i n  enemy (~ermany)  t e r r i t o r y  which had been conquered and held 

by force  of arms and vhich was being governed a t  the  time by United 

S t a t e s  m i l i t a r y  forces.  I n  t h i s  case the  Court recognized t h e  con-

tinued v i t a l i t y  of the p r inc ip le  t h a t  au thor i ty  f o r  mi l i t a ry  com-

missions, a s  an incident  of m i l i t a r y  government, continues even a f t e r  

a 'krea ty of peace. " The Court s t a t ed :  

The au thor i ty  f o r  b i l i t a r g  commissions does 
not  necessar i ly  expire upon cessa t ion of h o s t i l i t i e s  
o r  even, f o r  a l l  purposes, with a t r e a t y  of peace. 
It may continue long enough t o  permit the  occupying 
power t o  discharge i t s  r e s p o n s i b i l i t i e s .  

The ex ten t  of the  power of the  S r e s i d e n t  and of m i l i t a r y  

commanders under him t o  e s t a b l i s h  mi l i t a ry  t r ibuna l s  i n  b e l l i g e r e n t  

occupation s i t u a t i o n s  is  cogently summarized by Birkhimer a s  follows: 

"Thus it has been solemnly d e t e r d n e d  t h a t  the  au thor i ty  of the  

President ,  and of commanders under him, f o r  the establishment of 

courts  i n  conquered t e r r i t o r y  i s  complete, l imi ted  only by the  

exigencies of service  and the  laws of war; t h a t  such courts ,  i f  

given ju r i sd ic t ion  by the  power bringing them i n t o  existence,  properly 

may take cognizance of questions, mi l i t a ry ,  cr iminal ,  and c i v i l ;  and 

t h a t  the re  is  no d i s t i n c t i o n  i n  t h i s  regard between the  cases of 

t e r r i t o r y  conquered from a fore ign enemy o r  rescued from rebe l s  

t r ea ted  a s  be l l ige ren t s .  "28 

This doc t r ine  is  accepted i n  an e luc ida t ing  opinion of 

the  Attorney General of the  United S t a t e s  i n  "Military Commissions. 1129 

28. Birkhimer, op. c i t . ,  p. 153. 

29. 11Op. Atty 's Gen. 305, 298, 300 (1865). 



Speaking of the  powers of the commander t o  e s t a b l i s h  mi l i t a ry  t r ibuna l s  

the Attorney General wrote "The commander of an army i n  time of war 

has the  same power t o  organize mi l i t a ry  t r ibuna l s  ... t h a t  he has 

t o  ... f i g h t  b a t t l e s .  H i s  au thor i ty  i n  each case i s  from the  law and 

usage of war"; and, t h a t  such t r ibuna l s ,  under the Consti tut ion,  

must be const i tu ted  according t o  the laws and usages of c i v i l i z e d  

warfare. It i s  f u r t h e r  s t a t e d  i n  Mechanics and Traders'  Bank v. 

Union Bank, "A court  es tabl ished by ... the commanding general  ... 
w i l l  ... be presumed t o  have been authorized by the P r e ~ i d e n t . " 3 ~  

Such, then, is  the author i ty ,  under the laws of war and the war powers 

of the  government, f o r  the  establishment of mi l i t a ry  governments 

over fore ign t e r r i t o r y .  Regardless of the  manner o r  extent  t o  

which it may be implemented by na t iona l  law, the  law of nat ions is  

the  ul t imate source of the  author i ty  t o  e s t a b l i s h  mi l i t a ry  t r i b u n a l s  

t o  t r y  offenses aga ins t  the  mi l i t a ry  government. The power t o  

wage war i s  an a t t r i b u t e  of independent s t a t e s .  The power t o  e s t a b l i s h  

mi l i t a ry  government i s  an  aspect  of waging war. 

Qui te  often,  a s  was the  case i n  Germany following World 

War 11, the  Pres ident  w i l l  d i r e c t  t h a t  the  m i l i t a r y  a u t h o r i t i e s  work 

with c i v i l i a n  o f f i c i a l s  i n  es tab l i sh ing  mi l i t a ry  government. 31 How-

30. 	 22 Wall. (89 u.s.) 276 (1874). 

31. 	 Executive Order 10062 of June 6, 1949, which sets f o r t h  the  
d iv i s ion  of du t i e s  between c i v i l i a n  and mi l i t a ry  a u t h o r i t i e s .  
This was the  s i t u a t i o n  i n  Germany up t o  the  conclusion of the 
armis t ice .  Author i t i e s  disagree a s  t o  the l e g a l  nature of the  
occupation between the  armis t ice  and the  conclusion of the  
Contractual Agreement i n  1953. For an exce l l en t  b ib l iographical  
study, see P h i l i p  H. Taylor, and Ralph J. D. Braibanti ,  Adminis- 
t r a t i o n  of Occupied Areas, a  Study Guide ( ~ ~ r a c u s e  University 



ever, it s t i l l  remains mi l i t a ry  government. I n  addit ion,  the President  

can share governmental powers and r e s p o n s i b i l i t i e s  with o ther  nat ions 

pa r t i c ipa t ing  i n  the  occupation. 32 

Law Applicable t o  Nonstatutory Mi l i t a ry  Tribunals S i t t i n g  a s  

Mil i tary  Government Courts o r  War Crimes Courts. 

The quest ion here a r i s e s :  What laws a r e  obligatory 

upon the  a u t h o r i t i e s  enforcing mi l i t a ry  government? During mi l i t a ry  

occupation, the  occupying fo rces  a re ,  of course, not  subject  t o  the 

law of the  conquered t e r r i t o r y .  The law of the  place i n  which an 

offense was committed and the  law of the  place i n  which the  offense 

i s  t r i e d ,  i f  the  places a r e  not the  same, a r e  important a s  guides, 

bu t  such law i n  no sense governs the  m i l i t a r y  commission. "1n 

carrying it b i l i t a r y  administrati6;)r out  the  occupant i s  t o t a l l y  

independent of the cons t i tu t ion  and the  laws of the  t e r r i t o r y  ."33 

As seen above, It ...FJh e conquering power has a r i g h t  t o  d isplace  

the  pre-exist ing au thor i ty  and t o  assume t o  such ex ten t  a s  may be 

deemed proper the  exerc ise  by i t s e l f  of a l l  the  powers and funct ions  

of government .... It may do anything necessary t o  strengthen i t s e l f  

31. 	 Press,  1948). For an exce l l en t  account of the manner i n  which 
the  impact of the collapse of au thor i ty  a f fec ted  our planning, 
see W .  Friedman, The A l l i e d  Mil i tary  Government of Germany 
fr on don: Stevens and Sons, Ltd., 1947)) Ch. 11. For a genera l  
discussion,  see  General Lucius 0. Clay, D e c i s i ~ n  i n  Germany, 
( ~ e wYork: Doubleday and Co., Inc.,  1950). 

32. 	 Baxter, " ~ o n s t i t u t i o n a l  Forms and Some Legal Problems of I n t e r -
na t iona l  .Mil i tary  command," 29 B r i t i s h  Year Book of I n t e r -  
na t iona l  Law 325 (1952). . 

33. 	 Oppenheim L. F. L., ed. by H. Lauterpacht, I n t e r n a t i o n a l  Law 
(11), o on don: Longhams, Green, 6 t h  ed. , 1940) 342. 



and weaken the  enemy. There i s  no l i m i t  t o  the  powers t h a t  may 

be exerted i n  such cases save those which a r e  found i n  the  laws and 

usages of war. 11 34 

While not  so  fami l i a r  t o  lawyers genera l ly ,  it i s  conimon-

place t o  the mi l i t a ry  and i n t e r n a t i o n a l  lawyer t h a t  a body of criminal  

law e x i s t s  f o r  the  punishment of offenses: committed i n  v io la t ion  

of the  laws of war - the  p r inc ip les  and r u l e s  of public in terna-

t i o n a l  law which d e a l  with the  conduct, conditions, and incidents  

of warfare. As p a r t  of the  law of nat ions it i s  a p a r t  of the  

ava i l ab le  law of' a l l  nat ions.  

The Supreme Court has expounded the  nature of the  appl icable  

in te rna t iona l  law a s  follows: 

The quest ion here is ,  What i s  the  law which 
governs an army invading an enemy's country?
it i s  not  the  c i v i l  law of the  invaded country; 
it i s  not  the  c i v i l  law of the  conquering 
country; it  is  m i l i t a r y  law, - the law of war.... 
The f a c t  t h a t  war i s  waged between two countr ies  
negatives the  p o s s i b i l i t y  of j u r i s d i c t i o n  being 
exercised by the  t r ibuna l s  of the  one country 
over persons engaged i n  the  m i l i t a r y  se rv ice  of 
the  o ther  f o r  offenses committed while i n  such 
service. . . .  The laws of the s t a t e  f o r  the  
punishment of crime were continued i n  fo rce  
only f o r  the  protec t ion and benef i t  of i t s  own 
people .... But t h e i r  continued enforcement i s  
not  f o r  the  protec t ion o r  control  of the  Army, 
or  i t s  o f f i c e r s  o r  so ld ie r s .  These F n d i v i d u a l d  
remain sub jec t  t o  the  laws of war, and a r e  r e s -
ponsible f o r  t h e i r  conduct.... to . . . .  t he  
t r i b u n a l s  by which those laws a r e  administered. 
I f  g u i l t y  of wanton c rue l ty  t o  persons, o r  of 
unnecessary s p o i l i a t i o n  of property, or  of 
o ther  a c t s  not  authorized by the  laws of war, 

34. New Orleans v. Steamship Company, 20 Wall. (87 U.S. ) 387, 
393-394 (1874) 



they may be t r i e d  and punished by the  m i l i t a r y  
t r ibuna l s .  They a r e  amenable t o  no other 
t r ibuna l . . . .  The o f f i c e r s  o r  s o l d i e r s  of ne i the r  
army, could be ca l led  t o  account c i v i l l y  o r  
criminally i n  those / the ordinary/tr ibunals  
f o r  such ac t s ,  whether those a c t s  r e su l t ed  
i n  the des t ruct ion of property o r  the  destruc- 
t i o n  of l i f e ;  nor could they be required by 
those t r ibuna l s  t o  explain o r  j u s t i f y  t h e i r  
conduct upon any averment of the  in jured par ty  
t h a t  the  a c t s  complained of were unauthorized 
by the  n e c e s s i t i e s  of war bmphasis  s u p p l i e ~ - 3 5  

No one w i l l  quest ion the  correctness of these statements 

a s  an exposit ion of the  re levan t  i n t e r n a t i o n a l  law. Lest  there  be 

misapprehension t h a t  the customary laws of war a r e  vague and inde- 

terminate, l e t  it be noted t h a t  t h i s  body of customary law is  of 

the same general  nature a s  the  English common law and found i n  

much the  same manner. Indeed it has received s u b s t a n t i a l  cod i f i -  

ca t ion both a s  regards general  p r inc ip les  and numerous p a r t i c u l a r  

s i t u a t i o n s .  The ex ten t  and nature of cod i f i ca t ion  w i l l  be discussed 

i n  more d e t a i l  i n f r a .  

At t h i s  point  it should be noted t h a t  the  mi l i t a ry  law 

of the  United S t a t e s  i s  considerably o lder  than i ts  const i tu t ion,  

which provides f o r  m i l i t a r y  a s  we l l  a s  c i v i l  government. Our wr i t t en  

mi l i t a ry  law i s  the  successor of many codes, some of which remain 

f o r  our inspection and e d i f i c a t i o n ,  some do not! A pe r t inen t  s t a t e -

ment i n  t h i s  connection was made by former Attorney General Biddle, 

while arguing the famous saboteur case i n  1942. Responding t o  a 

quest ion from the  bench r e f e r r i n g  t o  the  law of war, the  Attorney 

35. 	 These excerpts  a r e  from t h e  opinions i n  Coleman v. Tennessee, 
QP. c i t . ,  pp. 509, 516, 517, and Dow v. Johnson, 100 U.S. 158, 
-9, 1m (1879). These cases stemmed from the  C i v i l  War. 



General said:  "NOW, a l l  of t h i s  law M r .  J u s t i c e  Jackson, of course 

is  not found i n  common law repor t s .  It i s  found i n  h i s to ry ,  i n  

books and t r e a t i e s ,  i n  opinions of the  Judge Advocate General and 

i n  accounts of what ac tua l ly  took place on the  b a t t l e f i e l d . "  It 

was from j u s t  such sources t h a t  the  Supreme Court found the  law 
7C;

i n  t h a t  case.>' 

Speaking of the  law appl icable  t o  a b e l l i g e r e n t  occupa- 

t i o n  s i t u a t i o n  Birkhimer s t a t e s :  

...The commander of the  invading, occupying, o r  
conquering army r u l e s  the country with supreme 
power, l imi ted  only by i n t e r n a t i o n a l  law and the  
orders of h i s  government .... An army i n  the  
enemy's country may do a l l  th ings  allowed by the  
r u l e s  of c i v i l i z e d  warfare, and i ts  o f f i c e r s  and 
s o l d i e r s  w i l l  be responsible only t o  t h e i r  own 
government. The same r u l e  app l i es  t o  our own 
t e r r i t o r y  permanently occuwed by the  enemy."37 

Thus the  law of m i l i t a r y  occupation of fore ign t e r r i t o r y  

i n  time of war is  t h a t  sanctioned by general  i n t e r n a t i o n a l  law and 

the  laws of war. 

Some of the  laws of war date back hundreds of years but  

36. Ex z r t e  Quirin,  op. c i t .  ; See Squibb, G. D., The High Court of 
*rd, 	 Clarendon Press,  1959) 10-18. Squibb 's, 
cogent ana lys i s  suggests the  hypothesis t h a t  the Court of 
Chivalry i n  England was the  ancestor  of the present  m i l i t a r y  
government court .  He dates  it from approximately 1347. 

37. Birkhimer. op. c i t . ,  pp. 53, 54. The ob l iga t ion  and the  power 
t o  e s t a b l i s h  a system of m i l i t a r y  government a r e  bas ic  concepts 
of i n t e r n a t i o n a l  law. See, The Gra eshot ,  9 Wall. (77 u.s.) 
129 (1869); Neely v. Henkel, T---10 U.S. 120 (1901); 23 0 in ions  
Attorneys-General, 427; Mitchel l  v. Clark, 110 U.S. 6Z e -
(1889); U.S. v. Rice, c i t . ,  p. 246; Pomeroy, Constitu-
t i o n a l  Law (10th ed., 595; Fairman, I tSome Observations 
on Mi l i t a ry  Occupation," 32 Minn. L. Rev. 319 (1948). 



the  vas t ly  g rea te r  number or ig inated  during the pas t  two hundred 

years. Their roo t s  a r e  a s  devers i f ied  a s  those of a l l  o ther  

p r inc ip les  and r u l e s  of i n t e r n a t i o n a l  law. Humanitarian s e n t i -  

ments, ideas of chivalry and honor, points  of agreement a s  t o  

mi l i t a ry  convenience - a l l  have contributed t o  the  gradual 

aeveiopment of our present  laws of war. Yhe r u l e s  of warfare 

comprise one of the  o l d e s t  segements of modern i n t e r n a t i o n a l  law. 

The binding author i ty  of the  laws of war has been derived from the 

unwritten and mutual consent of nat ions,  expressed i n  the  a c t u a l  

p rac t i ces  of warfare. According t o  t h i s  law, the  power of the  

mi l i t a ry  commander i s  l e g a l l y  supreme. The character  of govern-

ment t o  be es tabl ished and the measures t o  be adopted depends 

e n t i r e l y  upon the  orders of the  mi l i t a ry  commander. The only 

l i m i t s  t o  the  mi l i t a ry  au thor i ty  a r e  those which i n t e r n a t i o n a l  

law and usage, upon the ground of humanity and j u s t i c e  impose, 

and breaches of these  a r e  cognizable only i n  the  m i l i t a r y  cour ts .  38 

I n  p r a c t i c a l l y  a l l  respects  the  laws governing the  mi l i t a ry  

occupation of h o s t i l e  fore ign t e r r i t o r y  apply t o  the  m i l i t a r y  occupa- 

t i o n  of h o s t i l e  domestic t e r r i t o r y  i n  time of a c i v i l  war which has 

assumed a public character .  39 So f a r  a s  regards the  a c t s  t h a t  may 

be done by mi l i t a ry  and c i v i l  a u t h o r i t i e s  i n  e f fec tua t ing  t h e i r  

purposes, the necess i ty  f o r  them being present ,  the re  i s  no di f ference  

38. 	 Coleman v. Tennessee, op. c i t . ,  p. 517; New Orleans v. S. S. Co., 
op. c i t . ,  p. 387; Dooley v. United S t a t e s ,  182 U.S. 222 (1901). 
-C f .  L ieber ' s  Ins t ruc t ions ,  op. c i t .  

39. 	 New Orleans v. S.  S. Co., op. c i t .  



- - - - 

between the  commander's powers i n  a domestic insur rec t ion  and i n  

a war.'' Upon the  a c t u a l  scene of war, mar t i a l  law becomes ind i s -  

t inguishable from m i l i t a r y  government. "When mar t i a l  law i s  invoked 

i n  face of r ebe l l ion  t h a t  r i s e s  t o  proportions of bel l igerency,  it  

i s  war power pure and simple." It is  i n  t h i s  sense t h a t  F ie ld  defines 

mar t i a l  law a s  "simply m i l i t a r y  au thor i ty  exercised i n  accordance 

with the  laws and usages of war," and the  Supreme Court def ines  it 

a s  "the law of m i l i t a r y  necessi ty i n  the  a c t u a l  presence of war. 1141 

I n  such s i t u a t i o n s  it appears the  m i l i t a r y  commander has 

whatever powers may be needed f o r  the  accomplishment of the  end, bu t  

h i s  use of them i s  followed by d i f f e r e n t  consequences. Commenting 

upon t h i s  Birkhimer s t a t e s :  

IIMi l i t a ry  government i s  thus placed within the  
domain of i n t e r n a t i o n a l  law, i t s  r u l e s  the  laws 
of war, while mar t i a l  law i s  within the cognizance 
of municipal law. The di f ference  between these  
two branches of mi l i t a ry  j u r i s d i c t i o n  becomes 
most s t r i k i n g l y  manifest through the  d i s s imi la r  
r u l e s  of r e spons ib i l i ty  under which o f f i c e r s  
exerc ise  t h e i r  respect ive  powers i n  the  two 
cases. With r a r e  exceptions, the  m i l i t a r y  governor 
of a d i s t r i c t  subdued by h i s  arms i s  amenable 
t o  the  laws and customs of war only f o r  measures 
he may take a f f e c t i n g  those found there ,  whatever 
t h e i r  na t iona l i ty ;  whereas he who enforces mar t i a l  
law must be prepared t o  answer, should the  l e g a l i t y  
of h i s  a c t s  be questioned, not  only t o  h i s  m i l i t a r y  
super iors ,  but  a l s o  before the  c i v i l  t r ibung l s  
when they have resumed t h e i r  ju r i sd ic t ion ;  

40. 	 Ivlagoon's, Reports on The L a w  of C i v i l  Government i n  Ter r i to ry  
Subject t o  Mi l i t a ry  Occupation By The Mi l i t a ry  Forces of the  
United S t a t e s  (Wash i f ton- Government Pr in t ing  Office 3rd 

- - A n \  ea., 	 L Y U ~ J ,u - L ~ .  

41. 	United S t a t e s  v. Diekelman, 92 U.S. 520 (1875). 

42. 	 Birkhimer, op. c i t . ,  pp. 21, 22; See Fairman, The Law of Mart ia l  
Rule Callagham and Co., l9Z2) 41-43 where -(chicago: 2nd ed., 

mi l i t a ry  government and mar t i a l  law a r e  dist inguished.  See a l s o  




Based on the  foregoing it i s  seen t h a t  there  i s  a  v i t a l  d i s t i n c t i o n  

i n  the power of the  cour ts  t o  subject  the  l e g a l i t y  of the  a c t s  i n  

the  two s i t u a t i o n s  t o  j u d i c i a l  scrut iny.  However, g r e a t  may be 

the  author i ty  of the  mi l i t a ry  commander i n  exerc is ing mar t i a l  ru le ,  

h i s  ac t ions  may be inquired i n t o  by a s t i l l  higher author i ty ,  t h a t  

is ,  the c i v i l  courts  f o r  abuse of o f f i c i a l  powers. 

In te rna t iona l  Law i s  Basis f o r  Punishment of War Criminals. 

War criminals  a r e  punished, fundamentally, f o r  breaches 

of i n t e r n a t i o n a l  law. They become criminals  according t o  the  

municipal law of the  b e l l i g e r e n t  only i f  t h e i r  ac t ion  f i n d s  no 

warrant i n  and i s  contrary t o  i n t e r n a t i o n a l  law. 42a When, there-

fo re ,  we say t h a t  the  b e l l i g e r e n t  i n f l i c t s  punishment upon war 

criminals  f o r  the  v i o l a t i o n  of h i s  municipal law, we a r e  making a  

statement which i s  cor rec t  only i n  the  sense t h a t  the  re levant  

r u l e s  of i n t e r n a t i o n a l  law a r e  being applied, by adoption or  other-  

wise, ,as the  municipal law of the  be l l ige ren t .  I n t r i n s i c a l l y ,  

punishment is  i n f l i c t e d  f o r  the  v io la t ion  of i n t e r n a t i o n a l  law. 

m e  i n t e r n a t i o n a l  r u l e s  of warfare a r e  binding not  upon 

impersonal e n t i t i e s ,  bu t  upon human beings. I n  no other sphere 

does the  view t h a t  i n t e r n a t i o n a l  law i s  binding only upon S t a t e s  and 

42. 	 the following cases where the  Supreme Court declared mar t i a l  law 
improper. S t e r l i n g  v. Constantin, 287 u.S. 378 (1932)) (mar t i a l  
law declared improper where purpose i s  t o  prevent enforcement 
of f e d e r a l  cour t  order);  Ex pa r te  Milligan, op. c i t . ,  (mar t i a l  
law improper where c i v i l  cour ts  open); Duncan v. Kahanamoku 
327 U.S. 355 (1945)) (mar t ia l  law improper where c i v i l  cour ts  
closed only because area mi l i t a ry  commander so  ordered). 

42a. 	FM 27-10, op. c i t . ,  para. 505(e) p. 180. 



not upon individuals  lead t o  more paradoxical consequences and no- 

where has it i n  p r a c t i c e  been re jec ted  more emphatically than i n  the 

domain of the  laws of war. 43 The Supreme Court, i n  Ex p a r t e  

Quir in ,  supra, affirmed emphatically the p r inc ip le  of d i r e c t  cr iminal  

l i a b i l i t y  of individuals  f o r  v io la t ions  of the  laws of war. 44 

The foregoing considerat ions a l s o  dispense wi th  the  

necessi ty f o r  any undue pre-occupation with the  quest ion a s  t o  

what law m u s t  be applied i n  connection with the  prosecution and 

punishment of war criminals .  That law is,  and must be, primari ly,  

the law of nat ions.  For, it i s  only t o  the  ex ten t  t h a t  the  a c t s  

of the offenders a r e  prohibited by in te rna t iona l  law, t h a t  they 

can a t  a l l  be considered a s  crimes according t o  the  law of the  

individual  s t a t e s .  The f a c t  t h a t  the law of nat ions may be regarded 

a s  forming p a r t  of the  municipal law of the  b e l l i g e r e ~ t  i n  question 

is  an important but  i n  no way e s s e n t i a l  addi t ion  t o  the  s t r eng th  

of the  j u r i s d i c t i o n a l  claim of the  b e l l i g e r e n t  proceeding t o  

punish persons g u i l t y  of war crimes. This being so, it i s  proper, 

i n  assuming j u r i s d i c t i o n  over war criminals, t o  l ay  s t r e s s  not  on 

any exceptional  o r  summary character  of such ju r i sd ic t ion ,  mi l i t a ry  

o r  otherwise, but  on i t s  e s s e n t i a l  conformity with the  law of 

nat ions.  Once it i s  rea l i zed  t h a t  the offenders a r e  being pro- 

secuted, i n  substance f o r  breaches of i n t e r n a t i o n a l  law, then any 

doubts due t o  inadequacy of the  municipal law of any given S t a t e  

43. FM 27-10, op. c i t . ,  para. 3, p. 4. 

44. See comment thereon, from t h i s  point  of view by Hyde, 37 A&. 
J. I n t ' l  L. pp. 166-172, (1944). 



determined t o  punish war crimes recede i n t o  the  background. 

By way of summary, it i s  believed t h a t  the  Attorney 

General of the  United S t a t e s  i n  h i s  opinion " ~ i l i t a r y  ~ o m m i s s i o n s ~ ~  

supra, very admirably summarizes the  law a s  r e l a t e s  t o  the j u r i -  

d i c i a l  bas i s  of nonstatutory m i l i t a r y  t r ibuna l s  i n  time of war 

and the law which appertains there to .  The Attorney General w r i ~ e s  

a s  follows: 

A mi l i t a ry  t r i b u n a l  e x i s t s  under and according 
t o  the  Const i tu t ion i n  time of war. ...under 
the  Consti tut ion,  they must be const i tu ted  
according t o  the  laws and usages of c i v i l i z e d  
warfare. They may take cognizance of such 
offenses a s  the  laws of war permit; they must 
proceed according t o  the  customary usages of 
such t r ibuna l s  i n  time of war, and i n f l i c t  such 
punishments a s  a r e  sanctioned by the p rac t i ce  
of c i v i l i z e d  nations i n  time of war. ... 
That the  law of nat ions  cons t i tu tes  a  p a r t  of 
the  laws of the  land, must be admitted. The 
laws of nat ions a r e  expressly made laws of 
the  land by the  Consti tut ion,  when it says t h a t  
'Congress s h a l l  have power t o  def ine  and 
punish .. . offenses aga ins t  the laws of 
nat ions . '  ... From t h e  very face  of the  Con- 
s t i t u t i o n ,  then, it is  evident  t h a t  the  laws 
of nat ions do cons t i tu te  a  p a r t  of the  laws 
of the land. ...Hence Congress may def ine  
those laws, but  cannot abrogate them,. .. 
PJhe laws of war cons t i tu te  much the  g rea te r  
p a r t  of the  law of nat ions.  Like the  o ther  
laws of nat ions,  they e x i s t  and a r e  of binding 
force  upon the  departments and c i t i z e n s  of the  
Government, though not defined by any law of 
Congress.. .. 
...B]e must look t o  the usage of nat ions  t o  
a s c e r t a i n  the  powers conferred i n  war, on whom 
the  exerc ise  of such powers devolve, over whom, 
and t o  what ex ten t  do those powers reach, and 
i n  how f a r  the  c i t i z e n  and the  s o l d i e r  a r e  bound 
by the  l eg i t ima te  use thereof.  



The power conferred by war is,  of course, adequate 
t o  the  end t o  be accomplished, and not  g rea te r  than 
what i s  necessary t o  be accomplished. ...The l e g i -  
timate use of the  g r e a t  power of war, o r  r a t h e r  the 
prohibi t ions  upon the  use of t h a t  power, increase 
o r  diminish a s  the necessi ty of the  case demands.... 

...Whether the  laws of war have been infr inged 
or  not,  i s  of necess i ty  a question t o  be decided 
by the  laws and usages of war, and i s  cognizable 
before a mi l i t a ry  t r ibuna l . . . .  

...The commander of an army i n  time of war has the  
same power t o  organize m i l i t a r y  t r ibuna l s  and 
execute t h e i r  judgements t h a t  he has t o  s e t  h i s  
squadrons i n  the  f i e l d  and f i g h t  b a t t l e s .  H i s  
au thor i ty  i n  each case i s  from the law and usage 
of war. ... 
The f a c t  t h a t  the  c i v i l  courts  a r e  open does not  
a f f e c t  the  r i g h t  of the  mi l i t a ry  t r i b u n a l  t o  
hold a s  a prisoner and t o  t r y .  The c i v i l  cour ts  
have no more r i g h t  t o  prevent the  mi l i t a ry ,  i n  
time of war, from t ry ing  an offender aga ins t  
the  laws of war than they have a r i g h t  t o  i n t e r -  
f e r e  with and prevent a b a t t l e .  A b a t t l e  may be 
lawfully fought i n  the very view and presence of 
a court;  so  a spy, a bandit ,  o r  o ther  offender 
aga ins t  the  law of war may be t r i e d ,  and t r i e d  
lawfully, when and where the  c i v i l  cour ts  a r e  
open and t r ansac t ing  the  usual  business. ...The 
c i v i l  t r i b u n a l s  of the  country cannot r i g h t f u l l y  
i n t e r f e r e  with the  mi l i t a ry  i n  the  performance 
of t h e i r  high, arduous, and per i lous ,  but  law- 
f u l  du t i e s . . . .  

...If the  persons charged have offended aga ins t  
the  laws of war, it would be a s  palpably wrong 
f o r  the  m i l i t a r y  t o  hand them over t o  the  c i v i l  
courts ,  a s  it would be wrong i n  a c i v i l  court  
t o  convict a man of murder who had, i n  time of 
war, k i l l e d  another i n  b a t t l e  .45 

45. 	 These a r e  excerpts  from 11Op. At ty ' s  Gen. op. c i t . ,  pp. 298, 
299, 300, 301, 305, 315, 316, 317. 
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EFFECT OF THE GENEVA CIVILIAN CONVENTION OF 1949 

UPON 	 THE CONDUCT OF CRIMINAL PROCEEDINGS 

I N  BELLIGERENT OCCUPATION 

General~Comments on the Provisions of Geneva Civ i l i an  

Convention of 1949 Regarding Penal Laws. 

The new Geneva Civ i l i an  Convention of 194946 imposes 

important l imi ta t ions  a s  t o  the  administrat ion of punit ive jus t i ce  

i n  occupied t e r r i t o r y .  The new Geneva Conventions d e a l  with the  

protec t ion of "war victims'' t h a t  is ,  with the protec t ion of persons 

outside of the f i g h t i n g  formations ( c i v i l i a n s ) ,  or  with persons of 

the  armed forces  who a r e  a% the  time o r  permanently not  able  t o  

f i g h t .  The conventions of 1949 a r e  not  wholly i d e a l  and without 

weaknesses, but ,  i n  general ,  they represent  progress. Such progress 

i s  i n  three  d i rec t ions ,  namely, i n  enlarging, strengthening, and 

adapting the former conventions t o  the  present  conditions of war. 

Further progress rea l i zed  by the  Geneva Convention l i e s  i n  the  

abolishment of the clausula s i  omnes. A r t i c l e  2, paragraph 3, of 

46. 	 Geneva Convention Rela t ive  t o  the  Protec t ion of C i v i l i a n  Persons 
i n  Time of War (12 dug. 1949) Trea t i e s  and Other In te rna t iona l  
Acts Ser ies  3365. Other Conventions are:  The Geneva Con- 
vention f o r  the  Amelioration of the Condition of the  Wounded 
and Sick i n  the  Armed Forces i n  the  Fie ld ,  (12 Aug. 1949), 
T.I.A.S. No. 3362; The Geneva Convention f o r  the  Ameliora- 
t i o n  of the  Condition of Wounded, Sick and Shipwrecked Mem- 
bers  of Armed Forces a t  Sea, (12 Aug. 1949), T.I.A.S. No. 
3363; and The Geneva Convention Rela t ive  t o  the  Treatment 
of Prisoners of War, (12 ~ u g .  1949); T.I.A.S. NO. 3364. 



a l l  the conventions l ays  down t h a t ,  although one of the  powers t o  

the  c o n f l i c t  may not  be a par ty  t o  these conventions, not  only 

do the o thers  remain bound among themselves, but a l s o  toward the  

sa id  power, i f  the  l a t t e r  accepts and appl ies  the  provisions.  

Everywhere the  e f f o r t  can be seen t o  make the law of the  con-

ventions a s  binding a s  possible.  

I d e n t i c a l  a r t i c l e s  e s t a b l i s h  the duty f o r  each contract ing 

par ty  t o  complete i t s  na t iona l  l e g i s l a t i o n  by the incorporat ion of 

penal provisions f o r  the  repression of a c t s  cons t i tu t ing  a breach 

of the  conventions; a l so ,  t o  apprehend persons charged with a c t s  

contrary t o  the  conventions, regardless  of t h e i r  na t iona l i ty ,  and 

t o  r e f e r  them f o r  t r i a l  t o  ' t he i r  own courts  or ,  i f  necessary, t o  

those of another contrac t ing s t a t e .  The conventions d i s t ingu i sh  

between grave breaches and other  in f rac t ions .  The "grave breaches" 

a r e  not defined, b u t  a l i s t  of a c t s ,  committed agains t  protected 

persons o r  property is  given, a l is t  which shows the  b i t t e r  experience 

of the  l a s t  war: w i l l f u l  k i l l i n g ,  t o r t u r e  or  inhuman treatment, 

including b io log ica l  experiments, w i l l f u l l y  causing g r e a t  su f fe r ing  

o r  ser ious  in jury  t o  body o r  health,  and extensive des t ruc t ion  and 

expropriat ion of property,  not  j u s t i f i e d  by mi l i t a ry  necess i ty  and 

carr ied  out  unlawfully and wantonly. 47 

The Geneva conventions ca re fu l ly  avoid the term "war 

crimes," and contain nothing about the  so-cal led "~uremberg p r in -  

c ip les ."  This i s  probably a consequence of the  controvers ia l  



nature of these p r inc ip les .  A r t i c l e  146, a s p e c i a l  a r t i c l e ,  discusses 

"grave breaches," but  without any reference t o  i n t e r n a t i o n a l  j u r i s -  

d ic t ion .  An innovation i s  the a r t i c l e  according t o  which no con-

t r a c t i n g  party s h a l l  be allowed t o  absolve i t s e l f  o r  any other  con-

t r a t i n g  par ty  of any respons ib i l i ty  incurred by i t s e l f  o r  by another 

contract ing par ty  with respect  t o  grave breaches o r  the  convenixons. 

This a r t i c l e ,  i s  designed t o  make the  norms compulsory. 48 

The four th  convention, r e l a t i v e  t o  the protec t ion of 

c i v i l i a n  persons i n  time of war, c rea tes  new i n t e r n a t i o n a l  law. 

The first three  conventions a r e  revisions:  The f i r s t  convention 

replaces the Geneva Conventions of August 22, 1864,49 July 6, 

1906, 50 and July  27, 1929. 51 The second convention replaces the  

t en th  Hague Convention of October 18, 1907.52 The t h i r d  conven-

t i o n  replaces the  Geneva Prisoners of War Convention of July 27, 

48. Jean S. P i c t e t ,  Commentary I V  Geneva Convention Rela t ive  t o  the  
Protec t ion of C i v i l i a n  Person i n  Time of War, (Geneva, I n t e r -
na t iona l  Committee of the Red Cross, 1958) 589. 

49. 	 Text i n  William M. Malloy, Trea t i e s  ( ~ a s h i n g t o n ,  1910), I1 1903-
1906. 

50. 	go,2183-2205.pp. 

51. 	 Text i n  27 Am. Jour. I n t ' l  L. (1933), Doc. pp. 43-59. 

52. 	 -Ibid. ,  11, 2326-2340. On the  reform of t h i s  convention see: 
J. C. Mossop, B r i t i s h  Year Book of In te rna t iona l  Law ondo don: 
Oxford University Press,  (19471, pp. 398-406. 

53. 	 On the  reform of the  1929 convention see: E. S. Flory,  Prisoners 
of War, ( ~ a s h i n g t o n :  American Council on Public ~ f f a i r s x  
M. Tollelsen,  " ~ n e r n ~  	 32 Iowa Law Review, Prisoners of war," 51-
71; Erns t  H. Fei lchenfeld,  Prisoners of War (~ash ing ton :  1948). 



Many norms of the  new Geneva Conventions show the impression 

of the a t r o c i t i e s ,  perpetrated during the l a s t  war. Here belongs -
i n  f u l l  harmony with present-day e f f o r t s  a t  i n t e r n a t i o n a l  protec t ion 

of human r i g h t s  - the  prohibi t ion  agains t  any discrimination of 

protected persons, "founded on sex, race,  na t iona l i ty ,  r e l ig ion ,  
- 1 .  

p o l i t i c a l  opinion, o r  any s imi la r  c r i t e r i a . " > +  Here a l s o  belongs 

the  norm t h a t  s t r i c t l y  forbids  "any attempts upon the l i v e s  of 

the  protected persons o r  violence t o  t h e i r  person; i n  p a r t i c u l a r ,  

they s h a l l  not  be murdered o r  exterminated, subjected t o  t o r t u r e  

o r  t o  b io log ica l  experiments !55 

The four th  convention, while crea t ing new law, a l s o  

remains mostly within the  framework of the  r u l e s  a c t u a l l y  i n  

force  concerning the  conduct of war. Thus, A r t i c l e  27, v a l i d  

f o r  the t e r r i t o r i e s  of the  b e l l i g e r e n t  and occupied t e r r i t o r i e s ,  

i s  an enlargement of A r t i c l e  46 of the  Hague regula t ions ;  not  only 

respect  f o r  the  person and honor of c i v i l i a n s ,  but a l s o  f o r  t h e i r  

family r i g h t s ,  f o r  t h e i r  r e l ig ious  convictions and p rac t i ces ,  and 

t h e i r  manners and customs i s  guaranteed, and s p e c i a l  protec t ion 

is  given t o  women. 

O f  general  i n t e r e s t  i n  t h i s  study a r e  the  norms o f -

A r t i c l e s  47-78 concerning occupied t e r r i t o r y ,  56 i n  r e l a t i o n  t o  

54. 	 A r t .  3  of a l l  four  conventions. Conv. I, A r t .  12; Conv. 11, 
A r t .  12, conv. 1x1, kt. 16; Conv. Iv,Arts. 13-27. 

55. 	 Conv. I, A r t .  12; Conv. 11, Art. 12; Conv. 111, &ts. 13, 17, 
89; Conv. Iv, b t s .  32, 100. 

564 	See Oppefheim, 11 Inte rna t iona l  Law (6th  ed., 1940), op. c i t . ,  
f o r  general  discussion on the  law of b e l l i g e r e n t  occupation. 



A r t i c l e s  42-56 of the  Hague Regulations, and of p a r t i c u l a r  i n t e r e s t  

the  b r i e f  code of penal  l e g i s l a t i o n  and procedure contained i n  the 

convention. A r t i c l e s  65 t o  77, inc lus ive ,  contain the  s p e c i f i c  

safeguards afforded t o  c i v i l i a n s  charged with crime i n  m i l i t a r y  

government courts .  

A r t i c l e  54 of the  four th  convention concerning judges 

and public o f f i c i a l s  i n  the occupied t e r r i t o r y  i s  i n  conformity 

with A r t i c l e  43 of the  Hague Regulations. This i s  a l s o  t rue  of 

the  p resc r ip t ion  of h t i c l e  64, according t o  which the  penal 

l e g i s l a t i o n  of the  occupied t e r r i t o r y  s h a l l  remain i n  force:  

A r t i c l e  43 of the  Hague regula t ions  obliges the  occupying power 

t o  respect  the  laws i n  force  i n  the  country t tunless absolute ly  

prevented. I t  A r t i c l e  64 of the four th  convention allows the  

occupying power t o  repea l  the  laws of an occupied t e r r i t o r y ,  i f  

they c o n s t i t u t e  a menace t o  the  secur i ty  of the occupying power 

o r  i f  they cons t i tu te  an obstacle t o  the  appl ica t ion of the 

convention, f o r  example, laws providing f o r  r a c i a l  discrimination.  57 

.Ar t ic le  64 of the  four th  convention provides: 

The penal  laws^^ of the  occupied t e r r i t o r y  s h a l l  

57. P i c t e t ,  op. c i t . ,  p. 335. 

58. Ibid. ,  Penal Laws I tmean a l l  l e g a l  provisions i n  connection with 
the  repress ion of offenses:  the  penal codes and r u l e s  of pro- 
cedure proper, subsidiary penal laws, laws i n  the  s t r i c t  sense 
of the  term, decrees, orders, the penal clauses of administra- 
t i v e  regula t ions ,  penal  clauses of f i n a n c i a l  laws, etc."; A r t .  
64 i s  supplementary t o  A r t .  43 of the  Hague Regulations ,and 
does not  appear t o  add anything new. seediscussion con-
cerning k t .  43 i n  Chapter 11, supra. The same r a t i o n a l e  
app l i es  t o  A r t ,  64 on the au thor i ty  t o  change laws which a r e  
incompatible with an occupant's war aims o r  object ives .  



remain i n  force,  with the  exception t h a t  they 
may be repealed o r  suspended by the  Occupying . 

Power i n  cases where they cons t i tu te  a t h r e a t  
t o  i t s  secur i ty  o r  an obstacle t o  the  applica-  
t i o n  of the  present  Convention. Subject  t o  
the  l a t t e r  considerat ion and t o  the  necess i ty  
f o r  ensuring the  e f f e c t i v e  administrat ion of 
jus t i ce ,  t h e  t r ibuna l s  of the  occupied 
t e r r i t o r y  s h a l l  continue t o  funct ion i n  respect  
of a l l  offenses covered by the  s a i d  laws. 

The Occupying Power may, subject  the  population 
of the  occupied t e r r i t o r y  t o  provisions which 
a r e  e s s e n t i a l  t o  enable the Occupying Power 
t o  f u l f i l l  i t s  obl igat ions  under the  present  
Convention, t o  maintain the  orderly government 
of the  t e r r i t o r y ,  and t o  insure  the  secur i ty  of 
the  Occupying Power, of the  members and property 
of the  occupying forces  o r  administrat ion,  and 
l ikewise of the  establishments and l i n e s  of 
conmunica t i o n  used by them. >9 

The f i r s t  sentence expresses a fundamental notion of 

the  law of occupation, t h a t  is ,  t h a t  "the penal l e g i s l a t i o n  i n  

fo rce  must be respected by the  Occupying Power. ' he idea of 

the  cont inui ty  of the  l e g a l  system app l ies  t o  the whole of t h e  

law ( c i v i l  law and penal law) i n  the  occupied . t e r r i t o r y .  ,160 The 

reason f o r  the absence of an express reference t o  t h e  c i v i l  law 

was t h a t  it  had been s u f f i c i e n t l y  observed during p a s t  c o n f l i c t s .  

If There i s  no reason t o  i n f e r  a con t ra r io  t h a t  the  occupation 

a u t h o r i t i e s  a r e  not  a l s o  bound t o  respect  the c i v i l  law of the  

country. "61 Thus, it i s  seen, t h a t  penal  laws may be repealed 

o r  suspended only i n  cases where they cons t i tu te  a t h r e a t  t o  the  

occupant's secur i ty  o r  an obstacle t o  the  appl ica t ion of the  

Geneva Civ i l i an  Conventions 6f 1949. The .occupation a u t h o r i t i e s  

- ~ - -

59. Ib id .  

60. -Ib id .  

61. -Ib id .  



"cannot abrogate o r  suspend the  penal laws f o r  any other reason -
and not,  i n  p a r t i c u l a r ,  merely t o  make it accord with t h e i r  own 

l e g a l  conceptions. 1162 Owing t o  the  f a c t  t h a t  the country 's  

cour ts  of law should normally continue t o  function,  "protected 

persons w i l l  be t r i e d  by t h e i r  normal judges" who "must be ab le  
C; 3 

t o  a r r i v e  a t  t h e i r  decisions with complete independence."'" 

According t o  A r t i c l e  154 of the  four th  convention, t h i s  

convention " s h a l l  be supplementary t o  the I V  Hague Convention of 

October 18, 1907, Sections I1 and I11 of the Regulations annexed." 

A r t i c l e s  22-41 d e a l  with the  conduct of war, A r t i c l e s  42-56 contain 

the norms concerning b e l l i g e r e n t  occupation. The cautious wording 

'supplementaryn - does not  attempt t o  ind ica te  any not  " r e p l a ~ e ' ~  

l i m i t a t i o n  between the Civ i l i an  Convention and the  Hague Conven- 

t ions .  

Three Versus Two Grade System of Mil i tary  Tribunal. 

FM 41-10, supra, provides t h a t  "a m i l i t a r y  commander . . . 
may e s t a b l i s h  agencies t o  adjudicate e x i s t i n g  criminal  o r  c i v i l  

law o r  s t a t u t o r y  enactments based on h i s  occupation. 1164 me 

c r i t e r i a  a s  t o  composition and j u r i s d i c t i o n a l  l imi ta t ions  of such 

t r ibuna l s  w i l l  be a s  prescribed by the  t h e a t e r  commander. ' 'usually 

there  a r e  three  categories of courts ,  pat terned a s  t o  s i z e ,  qual i -  

f i c a t i o n s  of members, ju r i sd ic t ion ,  and l imi ta t ions  on maximum 

62. *Ib id  p. 336. 

6 3 .  -Ib id .  

64. FM 41-10, op. c i t . ,  p. 158. 



punishments somewhat a f t e r  courts-mart ial .  However, the  types 

may be reduced t o  two o r  may be increased t o  any number required 

by the s i tua t ion ;  i n  any circumstance, a superior  t r i b u n a l  i n  

the  system should be designated t o  conduct l e g a l  proceedings 

involving protected persons, a s  defined i n  the  Geneva Conventions 

of 1949, when the death sentence o r  imprisonment I n  excess of 

two years is  authorized f o r  the  offense charged ....,,65 

FM 41-5, supra, provides f o r  three  grades of cour ts .  66 

However, the  manual c lea r ly  indicates  t h a t  the  three  grade s t r u c -  

t u r e  provided f o r  i s  f l e x i b l e  and not  mandatory. That Manual i s  

advisory i n  character  r a t h e r  than regulatory and mi l i t a ry  commanders 

a r e  not  bound by the  s t r u c t u r e  provided f o r  there in .  On the  o ther  

hand,precedents from World War I1 favor the  three  l e v e l  court  

sys tern. 67 The courts-mart ial  system has th ree  l e v e l s  of cour ts  

65. 	 Ib id . ,  p. 159. 

66. 	 The following three  types of cour ts  a r e  provided fo r :  
( 1 )  	 General courts ,  with au thor i ty  t o  impose any 

lawful  sentence including death. 
( 2 )  	Intermediate courts ,  with author i ty  t o  impose 

any lawful  sentence not  extending t o  death, o r  
imprisonment i n  excess of a s t a t e d  number of 
years (such a s  l o ) ,  o r  t o  a f i n e  i n  excess of a 
s t a t e d  amount (such a s  the  equivalent  of $10,000). 

( 3 )  	Summary courts ,  with au thor i ty  t o  impose any 
lawful  sentence not extending t o  death, o r  
imprisonment i n  excess of a s t a t e d  term (such a s  
1year ) ,  o r  t o  a f i n e  i n  excess of a s t a t e d  
amount (such a s  the  equivalent  of $1,000). 

67. 	 Mil i tary  Government - Germany, Supreme Commander 's Area of 
Control, Ordinance No. 2, Mi l i t a ry  Government Courts, MGG 60-3 
(1ssue A, June 1946); E l i  E.  Nobleman, M e r i c a n  Ivlilitary 
Government Courts i n  Germany, Specia l  Text 41-10-52 (u. S, 
Army C i v i l  A f f a i r s  School, F o r t  Gordon, ~ e o r g i a )  52. This 
t e x t  i s  an exce l l en t  survey and ana lys i s  of the organizat ion 



and nonstatutory mi l i t a ry  t r ibuna l s  have t r a d i t i o n a l l y  followed 

courts-mart ial .  

Because of the impact of the 1949 Geneva Civ i l i an  Con- 

vention, a two l e v e l  system of courts  has been considered pre- 

f e rab le  by m e  Judge Advocate General 's School. 68 

The School advocated a two l e v e l  system, ( a )  General 

C i v i l  Af fa i r s  cour ts  and (b )  Summary C i v i l  A f f a i r s  courts .  The 

following explanation was used i n  support of the two l e v e l  pre- 

ference : 

That Convention D949  Geneva Civ i l i an  ~ o n v e n t i o d  
requires  c e r t a i n  fo rmal i t i e s  t o  be observed i n  the  
case of ser ious  offenses. Through a construction 
of A r t i c l e s  71 and 72, it appears t h a t  a ' ser ious  
offense '  i s  one f o r  which the punishment i s  'two 
years '  imprisonment o r  more. I n  such instances,  
the  accused has the  r i g h t  t o  f r e e  counsel, i f  the 
protec t ing power i s  not  functioning. There a r e  
a l s o  c e r t a i n  requirements of not ice  t o  the pro- 
t e c t i n g  power p r i o r  t o  and following the  proceedings. 
I n  view of such requirements, it would appear t h a t  
the re  w i l l  be inadequate personnel t o  s t a f f  three  
l eve l s  of cour ts ,  assuming the  intermediate t r i b u n a l  

67. 	 and operat ion of American m i l i t a r y  occupation cour ts  with 
p r i n c i p a l  emphasis upon an examination of mi l i t a ry  government 
cour ts  i n  Germany. Nobleman's text,Appendices 1 through 1 3  
(pp. 193-248), s e t  f o r t h  the  t e x t  of various orders,  procla-  
mations, and ordinances whereby American mi l i t a ry  t r i b u n a l s  
have been es tabl ished.  See Gerhard von Glahn, 
of Enemy Ter r i to ry  (The University of Minnesota Press, 1957 
f o r  a Commentary on the Law and Prac t i ce  of Bel l igerent  
Occupation. !Chis work contains an exce l l en t  bibliography on 
be l l ige ren t  occupation including t r e a t i e s ,  per iodic  l i t e r a -  
tu re ,  monographs and o f f i c i a l  documents. 

68. I n s t r u c t o r ' s  Guide--Civil A f f a i r s  Legisla t i o n  and Courts 
lprepared by The Judge Advocate General 's School, U. S. Army, 
Char lo t t e sv i l l e ,  Va., Sept.  1961) 100. 



could take cognizance of cases involving 'serious 
offenses . '  It would seem preferable ,  therefore ,  
t o  e s t a b l i s h , t w o  types of courts  and t o  place a 
c e i l i n g  on the  ju r i sd ic t ion  of the  summary court  
of imprisonment up t o  two years with a corres-
ponding l e s s e r  author i ty  t o  impose other  punish- 
ments, and endow the  general  court  with plenary 
ju r i sd ic t ion . .  ..69 

This w r i t e r  favors a three s t r u c t u r e  system the  e s s e n t i a l  

fea tures  of which would be read i ly  apparent. There should be a 

lower o r  summary cour t  f o r  the t r i a l  of minor offenses aga ins t  

the  law of the  place and the law of the occupant. They may be 

thought of a s  the pol ice  courts  of mi l i t a ry  government. These 

could be ca l led  Provost cour ts  with au thor i ty  t o  impose sentences 

of not more than three  months imprisonment o r  a f i n e  not  over 

$500.00 o r  both. There would not  be enough l e g a l  o f f i c e r s  a v a i l -  

able  t o  hold these courts ,  so  o ther  o f f i c e r s  (mi l i t a ry  government 

69. "Civi l  A f f a i r s  Legal Functional  Manual--Civil A f f a i r s  ~ r i b u n a l s "  
he Judge Advocate General 's  School Draft ,  U. S. Army, 

Char lo t t e sv i l l e ,  Va., Jan. 1960) 6, 7; Contra see JAGW 1962/ 
1345, Subject  " ~ e v i e w  of Occupation L a w s "  wherein TJAG approved 
a law (ordinance Number 2 )  which provides f o r  a th ree  grade 
s t r u c t u r e  a s  follows: 

a .  	 ...A C i v i l  A f f a i r s  J u d i c i a l  System consis t ing  of 
the  following t r ibunals :  
(1 )  T r i a l  Courts 

(a ) Mil i t a ry  Commissions 
(b)  Superior Provost Courts 
( c )  Summary Provost Courts 

2 Courts of Appeal 
b. 	 Subject  t o  the provisions prescribed i n  A r t i c l e  2, 

Mi l i t a ry  Commissions s h a l l  cons i s t  of a l e g a l  o f f i c e r  
and any number of non-lawyer court  members not  less 
than f i v e .  A Provost Court s h a l l  cons i s t  of a 
l e g a l  o f f i c e r ,  except t h a t  where the exigencies of 
the  se rv ice  require,  a mature o f f i c e r  possessing 
the  r e q u i s i t e  background and temperament may be 
appointed a s  a Summary Provost Court. 

c. 	 Courts of Appeal s h a l l  consis t  of three  members 
meeting the  qua l i f i ca t ions  f o r  l e g a l  o f f i c e r  pres-  
cribed i n  A r t i c l e  2. 



o f f i c e r s  i f  ava i l ab le )  must be used. There should be a court ,  

composed of not less than three  o f f i c e r s  a t  l e a s t  one of whom 

s h a l l  be a lawyer, with author i ty  t o  impose sentences of not  more 

than two years imprisonment o r  a f i n e  of $5,000 o r  both. This 

court  could be ca l l ed  a Spec ia l  Mil i tary  Commission. F ina l ly ,  

there  must be a court  of unlimited jurisdiction, Tor m e  c.rlal 

of cases which appear t o  involve "serious offenses" e i t h e r  because 

of the gravi ty  of the  offense charged o r  the importance o r  

d i f f i c u l t y  of the  l e g a l  i ssues .  This cour t  could be known a s  the  

General Mil i tary  Commission and should be composed of not  l e s s  

than f i v e  o f f i c e r s  a t  l e a s t  one of whom s h a l l  be a lawyer. 70 

The main difference between these proposed cour ts  l ay  

i n  t h e i r  powers of imposing punishment. The grading is  not  a 

j u d i c i a l  hierarchy i n  the  sense t h a t  there  i s  any appeal from 

lower t o  higher cour ts  thus,  the  system does not  provide f o r  any 

a ppea 1s. 
A r t i c l e  73 of the  1949 Geneva Civ i l i an  Convention grants  

a convicted persons "the r i g h t  of appeal provided f o r  by the laws 

70. A r t i c l e  66 Geneva Convention Rela t ive  t o  the  Protec t ion of 
C iv i l i an  Persons i n  Time of War, op. c i t . ,  provides: 

I n  case of a breach of the  penal provision 
promulgated by it by v i r t u e  of . . . A r t i c l e  64, 
the  Occupying Power may hand over the accused t o  
i t s  properly const i tu ted ,  non-pol i t ica l  m i l i t a r y  
courts ,  on condition t h a t  the  sa id  cour ts  s i t  i n  
the  occupied country E r n h a s i s  s u p p l i e g .  ...This provision appears t o  preclude c i v i l l a n  mi l i t a ry  govern- 

ment o f f i c i a l s  from being appointed members of courts .  See 
a l s o  Gutteridge, "The Geneva Conventions of 1949," B r i t i s h  
Year Book of In te rna t iona l  Law 294-326 (1949); Eaxter,  "The 
Geneva Conventions of 1949 Before the  United S t a t e s  senate,"  
49 Am. J. I n t ' l  L. 



applied by the court." I n  order t o  comply with t h i s  Convention 

requirement, provision should be made f o r  an appeals procedure. 

This procedure should be simple--not elaborate.  I n  addi t ion ,  

provision should a l s o  be made f o r  the review of a l l  cases i n  which 

sentences have been imposed by any of the three  types of courts .  

The e n t i r e  system must be f l e x i b l e ,  t o  meet rapidly  changing 

conditions which can be expected on the modern day b a t t l e f i e l d ,  

y e t  it  must preserve every e s s e n t i a l  of jus t i ce .  I n  the  f i n a l  

analys is ,  however, it should be pointed out  t h a t  the  number of 

grades o r  the  type cour ts  provided f o r  i n  no way a f f e c t  the  l e g a l i t y  

of t h e i r  j u r i d i c i a l  character .  I n  mi l i t a ry  government s i t u a t i o n s  

the power of the  commander t o  e s t a b l i s h  courts  i s  complete,lirnited 

only by the exigencies of service ,  in te rna t iona l  law and the  laws 

of war. 



!JATURE AND SCOPE OF JURISIIICTION OF MILITARY 

GOVERNMENT AND W M CRIMES COURTS 

Universal i ty of J u r i s d i c t i o n  Over War Crimes. 

From the  point  of view of in te rna t iona l  law, a l l  persons, 

mi l i t a ry  and c i v i l i a n ,  charged with having committed oxrenses I n  

v io la t ion  of the  law of war a r e  subject  t o  the  ju r i sd ic t ion  of 

mi l i t a ry  t r ibuna l s .  Mil i tary  government courts  l e g a l l y  may assume 

j u r i s d i c t i o n  over a l l  cr iminal  offenses committed i n  occupied 

t e r r i t o r y  and over c i v i l  cases a f f e c t i n g  the mi l i t a ry  government. 

The mi l i t a ry  commission may funct ion a l s o  within the  United S t a t e s ,  

o r  within i ts  t e r r i t o r i e s ,  a s  i n  Hawaii, i n  which the  inhabi tants  

a r e  not t r ea ted  a s  be l l ige ren t s .  I n  Ex p a r t e  Quirin,  supra, the  

p r inc ip le  was affirmed t h a t  the  t r i a l  need not  be i n  the  place i n  

which the  offense was committed. Normally, however, i f  the  criminal  

and c i v i l  courts  a r e  open and a r e  functioning properly and if the  

offense does not  a f f e c t  the  i n t e r e s t s  of the  United S t a t e s  o r  i t s  

a l l i e s  o r  persons sub jec t  t o  the  mi l i t a ry  law thereof,  m i l i t a r y  

commissions do not  o rd ina r i ly  exercise ju r i sd ic t ion .  

As r e l a t e s  t o  ju r i sd ic t ion ,  FM 41-10, supra, provides, 

a s  follows: 

As t o  Persons. J u r i s d i c t i o n  extends t o  a l l  persons 
i n  the  occupied t e r r i t o r y  o ther  than pr isoners  
of war, members of the  occupying forces ,  o r  members 
of armed forces  of s t a t e s  a l l i e d  with the  occupant. 
Persons serving with, employed by, o r  accompanying 
the  armed fo rces  a r e  sometimes made subject  t o  
the  j u r i s d i c t i o n  of such t r ibuna l s .  Persons sub jec t  
t o  United S t a t e s  mi l i t a ry  law (see  UCMJ, a r t i c l e  2) 
do not f a l l  under the  j u r i s d i c t i o n  of l o c a l  cour ts  
of an occupied area unless expressly made subject  
the re to  by a  d i r e c t i v e  of occupation a u t h o r i t i e s .  



As t o  Offenses. J u r i s d i c t i o n  extends t o  v io la t ions  
of a proclamation, ordinance, or  order issued by 
occupation author i ty ,  v io la t ions  of the  law of 
war ( i f  o ther  t r ibuna l s  a r e  not es tabl isheu f o r  
the  adjudicat ion of such cases) ,  and v io la t ions  
of indigenous criminal  o r  c i v i l  laws which 
continue i n  fo rce  a f t e r  the  area has been 
0 c c u ~ i e d . 7 ~  

The f a c t  t h a t  an offense d id  not  take place i n  an area 

of ac t ive  h o s t i l i t i e s  does not a f f e c t  the  ju r i sd ic t ion  of mi l i t a ry  

t r ibuna l s .  Indeed, by well-established p rac t i ce  United S t a t e s  

mi l i t a ry  commissions take j u r i s d i c t i o n  over offenses beyond p a r t i -

cu la r  t e r r i t o r i a l  commands o r  na t iona l  boundaries. Instead of 

being l imi ted  t o  the  t e r r i t o r y  i n  which the offense was committed, 

t h i s  aspect  of j u r i s d i c t i o n  is  determined l a rge ly  by physica l  

custody of the person accused. 

The f i r s t  re levant  f a c t  i n  the  s i t u a t i o n  i s  t h a t  the  

pract ice  and the  doct r ine  of i n t e r n a t i o n a l  law a s  we l l  a s  the  

municipal law of a considerable number of s t a t e s  recognize t h a t  a 

b e l l i g e r e n t  is  e n t i t l e d  t o  punish f o r  war crimes. Holland, wr i t ing  

11i n  1908, was very d e f i n i t e  on the subject :  Individuals  offending 

agains t  the  laws of war a r e  l i a b l e  t o  such punishment a s  i s  pres-

cribed by the m i l i t a r y  code of the b e l l i g e r e n t  i n t o  whose hands 

they f a l l ,  or  i n  d e f a u l t  of such code, then t o  such punishment a s  

may be ordered, i n  accordance with the  laws and usages of war, by 

a mi l i t a ry  court . . . .  ,,72 

71. FM 41-10, op. c i t . ,  p. 160. See a l s o  FM 41-5, op. c i t . ,  pp. 97, 98. 

72. Holland, S i r  Thomas E., The Law of War on Lands, (oxford, Clarendon 
Press; London and New York, 1908), !i%117, 118; See Cowles, r rial 
of War Criminals r on-~urembur~)"42 Am. J. I n t  '1 L. 299 a t  p, 312 
(1948 



I n  s o ' f a r  a s  war crimes have been perpetrated i n  the  

t e r r i t o r y  of the  b e l l i g e r e n t  claiming the r i g h t  t o  i n f l i c t  

punishment, they may be deemed t o  be covered by the ordinary 

t e r r i t o r i a l  p r inc ip le  of criminal  law. A S t a t e  i s  e n t i t l e d  t o  

punish crimes committed on i t s  t e r r i t o r y .  The appl ica t ion of 

the t e r r i t o r i a l  p r inc ip le  covers, i n  the  f i r s t  instance,  a l l  

v io la t ions  of i n t e r n a t i o n a l  law i n  the  t e r r i t o r y  under m i l i t a r y  

occupation of the  enemy - the  main source of war crimes i n  World 

War 11. For it i s  fundamental t h a t  the  t e r r i t o r y  occupied by 

the  enemy remains under the  sovereignty of the  b e l l i g e r e n t  

temporarily divested of h i s  j u r i s d i c t i o n a l  r i g h t s .  For t h i s  

reason, ju r id ic t ion  thus occuring under the  t e r r i t o r i a l  p r inc ip le  

covers crimes committed not  only aga ins t  the  nat ionals  of the 

S t a t e  whose t e r r i t o r y  i s  subject  t o  b e l l i g e r e n t  occupation, but  

a l s o  agains t  the  na t iona l s  of o ther  s t a t e s ,  including those of 

the occupying power. S ta ted  more technical ly ,  the  j u r i s d i c t i o n a l  

p r inc ip le  of un ive rsa l i ty  i s  applicable t o  the  punishment of war 

crimes. 

I n  addi t ion  t o  the  t e r r i t o r i a l  p r inc ip le  there  e x i s t  a 

broader bas i s  author iz ing a  b e l l i g e r e n t  t o  punish war crimes committed 

by the  enemy. That b a s i s  i s  the  r i g h t  claimed by some s t a t e s  and 

not  stigmatized a s  i l l e g a l  by general  i n t e r n a t i o n a l  law t o  punish 

war crimes wherever committed aga ins t  the  s a f e t y  of the  s t a t e  and 

i t s  nat ionals .  There have been many bas i s  of j u r i s d i c t i o n  enun-

cia ted  f o r  the  t r i a l  and punishment of a l i e n  criminals .  73 However, 

73. 	 Alaska Packers Associat ion v. I n d u s t r i a l  Accident Commission 
of Cal i fornia ,  294 U.S. 532 (1935); Pound, Roscoe '"The Idea 



we need not delve i n t o  the  theory upon which ju r i sd ic t ion  i n  t h i s  


broad type of case i s  based, because the  question i s  one of the  


existence v e l  non of a l i m i t a t i o n  by i n t e r n a t i o n a l  law on j u r i s -  


d ic t ion .  I f  no such l i m i t a t i o n  can be found under t h a t  law, 


S t a t e s  have reserved t h e i r  power i n  the  matter. I n  ascer ta in ing 


the answer t o  the  quest ion the  methoa or  approacn i s  n o i  Lo si~uw 

t h a t  i n t e r n a t i o n a l  law permits S t a t e s  t o  exerc ise  such ju r i sd ic -  

t ion ,  but  t h a t  it does not  p roh ib i t  them from doing so. I n  the  

case of S. S. Lotus ( ~ r a n c e  v. ~ u r k e y ) ,  decided by the  Permanent 

Court of In te rns  t i o n a l  J u s t i c e  i n  19P7, 74 Turkey's pos i t ion  was 

t h a t  S t a t e s  may exerc ise  j u r i s d i c t i o n  over crime whenever the  

exercise of 'such j u r i s d i c t i o n  does not  come i n t o  c o n f l i c t  with 

a  p r inc ip le  of i n t e r n a t i o n a l  law." The Court held i n  favor of 

Turkey, saying t h a t  the way Turkey had s t a t e d  the  quest ion was 

"dictated by the  very nature and e x i s t i n g  conditions of in terna-  

t i o n a l  law."75 The Court a l s o  s t a t e d  t h a t  i n  exerc is ing j u r i s -  

d i c t i o n  in te rna t iona l  law leaves S t a t e s  'a wide measure of d i s -  

cretion;" t h a t ,  where there  i s  no prohibi t ive  r u l e  of in terna-  

t i o n a l  law, "every S t a t e  remains f r e e  t o  adopt the  p r inc ip les  which 

it regards a s  b e s t  and most sui table ;"  t h a t  " a l l  t h a t  can be required 

of a  S t a t e  is  t h a t  it  should not overstep the  l i m i t s  which i n t e r -  

73. 	 of Law i n  In te rna t iona l  Relat ions,"  Proc. Am. Soc. I n t .  Law 
10 e t  seq. (1939); Jackson, J u s t i c e  Robert H. " ~ u l lF a i t h  
and Credit  - The Lawyer's Clause of the  Consti tut ion,"  45 
Col. L. Rev. 1, 28 (1945); See a l s o  Beckett, he Exercise of 
Criminal J u r i s d i c t i o n  over ~ o r e i g n e r s , "  6 B r i t i s h  Year Book 
of In te rna t iona l  Law 44 (1925); " Ju r i sd ic t ion  with Respect 
t o  Crime," Edwin D. Dickinson, Reporter,  Harvard Research i n  
In te rna t iona l  Law, 29 Am. J. I n t  '1Law ( ~ u p p .No. 3) 437 e t  seq. 

74. 	 Judgement No. 9, Ser ies  A, No. 10. Also i n  2 Hudson, World Court 
Reports 23. 

75. 	Judgement No. 9,  S e r i e s  A, No. 10, p. 18. 



na t iona l  law places upon i t s  jur isdic t ion;"  t h a t  "within these 

l i m i t s ,  i t s  r i g h t s  t o  exerc ise  ju r i sd ic t ion  r e s t s  i n  i t s  sovereignty;" 

t h a t  t h i s  p r inc ip le  app l i es  equally " t o  c i v i l  a s  we l l  a s  t o  criminal  

cases;" t h a t  the so-cal led t e r r i t o r i a l i t y  of criminal  law "is not 

an absolute p r inc ip le  of i n t e r n a t i o n a l  law;" t h a t  any exception 

t o  the r i g h t  of S t a t e s  t o  exercise j u r i s d i c t i o n  must be .'conclu- 

s ive ly  proved; " and t h a t ,  a s  municipal jurisprudence was divided, 

"it is  hardly possible t o  see i n  it an indicat ion of the  existence 

of the  r e s t r i c t i v e  r u l e  of i n t e r n a t i o n a l  law ."T6 

This case holds t h a t  independent S t a t e s  have a  freedom 

of ac t ion  i n  a l l  matters  not  prohibi ted  t o  them by the  p r inc ip les  

o r  ru les  of i n t e r n a t i o n a l  law; and t h a t  the  proponent of a  res-  

t r i c t i o n  must bear the  burden of e s tab l i sh ing  the existence of a 

prohibi t ive  r u l e  of i n t e r n a t i o n a l  law. France had not sustained 

the  burden. The Court, accordingly, held t h a t  the re  was no 

p r inc ip le  of i n t e r n a t i o n a l  law which precluded Turkey from i n s t i -  

t u t i n g  criminal  proceedings aga ins t  Demons, and t h a t  Turkey, i n  

proceeding agains t  him, had not  a c t e d . i n  c o n f l i c t  with any such 

pr inciple .  The holding i s  t h a t  an independent S t a t e  has l e g a l  

power t o  v e s t  j u r i s d i c t i o n  i n  i t s  courts  t o  hear and determine any 

criminal  matter - al leged war crimes - which i s  not  prqhibi ted  by 

i n t e r n a t i o n a l  law. I n  order t o  e s t a b l i s h  t h a t ,  under in terna-  

t i o n a l  law, the  p r inc ip le  of un ive rsa l i ty  does not  apply t o  the  

t r i a l  and punishment of war criminals ,  it is  necessary t o  show 

76. Ib id . ,  excerpts  from pp. 19, 20, 26, 29. 
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t h a t  S t a t e s  general ly,  a s  a matter of p rac t i ce  expressing a r u l e  

of law, have consented not  t o  exerc ise  ju r i sd ic t ion .  Any such 

r e s t r i c t i o n  must be conclusively proved, and t o  do t h i s  municipal 

law and p rac t i ce  must not  be divided. 

The j u r i s d i c t i o n  exercised by United S t a t e s  m i l i t a r y  


courts  has always been personnel, not  t e r r i t o r i a l ,  even a s  t o  


members of the  United S t a t e s  forces .  The same i s  t r u e  of 

mi l i t a ry  commission s i t t i n g  a s  war crimes courts .  I n  the  mi l i t a ry  

commission case of United S t a t e s  v. Hogg e t  a l . ,  decided i n  1865, the  

reviewing au thor i ty  made the  following pe r t inen t  statement: 

Mi l i t a ry  cour ts  a r e  not  r e s t r i c t e d  i n  t h e i r  
j u r i s d i c t i o n  by a w t e r r i t o r i a l  l i m i t s .  They 
may t r y  i n  one S t a t e  offenses committed i n  
another, and may t r y  i n  the  United S t a t e s  
offenses committed i n  fore ign p a r t s ,  and may 
t r y  out  of the  United S t a t e s  offenses committed 
a t  home. They have t o  do only with the  person 

.and the offense committed; a l l  e l s e  i s  simply 
a matter of convenience, o r  witnesses, of the  
means of assembling a court ,  etc.77 

The Supreme Court of the  United S ta tes ,  i n  the  case of Coleman v. 

Tennessee, supra, has taken the  same posi t ion .  78 

Following a r e  representa t ive  statements concerning ju r i s -  

d i c t i o n  of persons f o r  v i o l a t i o n s  of the  laws of war. Like the  

foregoing excerpts ,  they speak of persons and offenses.  There is  

no suggestion of any t e r r i t o r i a l  l i m i t a t i o n  on ju r i sd ic t ion :  FM 

27-10, supra, s t a t e s  t h a t  "the ju r i sd ic t ion  of United S t a t e s  mi l i t a ry  

7 7  	8 Rebellion Records, Se r ies  11, 674, 678. To the  same e f f e c t ,  
United S t a t e s  v. Gurley 7 J.A,G, Record Book 360, 365 (1864). 

78-	 97 u* s*  509, 519 (1878). 



t r ibuna l s  i n  connection with war crimes i s  not  l imi ted  t o  offenses 

of t h i s  nature committed aga ins t  na t ionals  of a l l i e s  and of 

cobel l igerents  and s t a t e l e s s  persons. "79 Oppenheim: 'In con-

t r a d i s t i n c t i o n  t o  h o s t i l e  a c t s  of s o l d i e r s  by which the l a t t e r  do 

not  lose  t h e i r  p r iv i l ege  of being t r ea ted  a s  lawful  members of 

armed forces ,  war crimes a r e  such h o s t i l e  o r  o ther  a c t s  of 

s o l d i e r s  o r  o ther  individuals  a s  may be punished by the  enemy on 

capture of the  of fenders.  1180 Dickinson, Hyde, and Finch, repor t ing 

t o  the  American Bar Associat ion on the  t r i a l  and punishment of 

war criminals s t a t e d  tha t :  "it has long been an accepted pr inciple  

of in te rna t iona l  law t h a t  a  b e l l i g e r e n t  may punish with appropriate 

pena l t i e s  members of the  enemy fo rces  within i t s  custody who 

have viola ted  the  laws and customs of war. "81 Brier ly  s t a t e d  t h a t  

ju r i sd ic t ion  over war crimes "has no t e r r i t o r i a l  bas is ,  and it 

may therefore  be exercised without any reference t o  the  locus 

d e l i c t i."82 Glueck too s t a t e s  t h a t  "the j u r i s d i c t i o n a l  p r inc ip le  

question presents  l i t t l e  d i f f i c u l t y ,  because the  t e r r i t o r i a l  

p r inc ip le  does not govern mi l i t a ry  t r ibuna l s  i n  time of war. 1182a 

79. 	 FM 27-10, op. c i t . ,  para. 507, p. 182. 

80. 	 2 Oppenheim, I n t .  Law (6 th  ed., Lauterpacht, 1940) m.,
S 251, p. 451. 

81. 	 Proc. Section of I n t .  and Comparative Law, Am. Bar. Assn. 58, 
60; Also i n  37 Am. J. I n t .  Law 663, 665 '(1943). 

82. 	 Brierly,  "The Nature of War Crimes Ju r i sd ic t ion , "  2 The Norseman, 
. No. 1944).3, ( ~ a ~ - ~ u n e  

82a. Glueck, " B ~What Tribunal S h a l l  War Offenders be ~ r i e d ? "  56 
Harv. L. Rev. 1059, 1065, (1943). 



The Lord Chancellor (viscount ~ i m o n ) ,on October 7, 1942, s t a t e d  

i n  t h e  House of Lords: "I take it t o  be pe r fec t ly  wel l  es tabl ished 

in te r -na t iona l  Law t h a t  the laws of war permit a b e l l i g e r e n t  

commander t o  punish by means of h i s  mi l i t a ry  cour ts  any h o s t i l e  

offender agains t  the  laws and customs of war who may f a l l  i n t o  
U3 

h i s  hands wherever be the place where the  crime was ~ommi t ted . ""~  

The a c t u a l  p rac t i ce  of the  United S t a t e s  - a s  

evidenced i n  the following representa t ive  cases found i n  un-

published m i l i t a r y  records of the United S t a t e s  - show t h a t  

when it i s  a matter  of doing jus t i ce  i n  places where ordinary 

law enforcement i s  d i f f i c u l t ,  o r  suspended, the  mi l i t a ry  tr i-

bunals of the United S t a t e s  have acted on the p r inc ip le  t h a t  

crime should be punished because it i s  crime. It has had no 

concern with ideas of t e r r i t o r i a l  ju r i sd ic t ion  and there  i s  no 

evidence of a consciousness on t h e  p a r t  of the  cour ts  of any 

duty not t o  assume ju r i sd ic t ion .  J u r i s d i c t i o n  has been assumed 

by mi l i t a ry  t r i b u n a l s  i n  cases where the vict im was not  a na t iona l  

of the punishing s t a t e ,  and where the  offense took place i n  

t e r r i t o r y  over which the  mi l i t a ry  fo rces  of the  punishing s t a t e ,  

a t  the time of the offense, d id  not  have t h a t  control  which r e s u l t s  

from the  establishment of a s t a t u s  of mi l i t a ry  occupation. 

General Orders No. 372, issued by Major General Winfield 

84S c o t t  i n  1847, supra, amounts t o  an asse r t ion ,  under the  laws of 

83. Parliamentary Debates, House of Lords, Vol. 124, No. 86, p. 
578, ( ~ c t *7, 1942) 

84. General S c o t t ' s  Orders, 1847-1848 (bk. no. 41$), The National 
Archives. 



war, 	of power by mi l i t a ry  commanders t o  punish crimes i n  unoccupied 

areas  by fore igners  agains t  fore igners .  The order speaks of 

Mexican highways used, "or about t o  be used," and the  order 

recognized t h a t  the  Mexican bands ca l l ed  guer i l l e ros  and rancheros 

were 	equally dangerous t o  Mexican and fore igners  a s  we l l  ads t o  

Q c
Americans. The case of United S t a t e s  v. Garcia,"' t r i e a  by a 

Council of War, i l l u s t r a t e  the  exercise of ju r i sd ic t ion  under t h i s  

order. 

I n  1864 an enemy s o l d i e r  murdered severa l  persons i n  

enemy t e r r i t o r y  beyond the  United S t a t e s  mi l i t a ry  l i n e s .  Later  

he was captured by United S t a t e s  forces .  The Judge Advocate 

General held t h a t  a mi l i t a ry  commission would have ju r i sd ic t ion  

over such an enemy s o l d i e r  i r r espec t ive  of "whether such crimes 

were perpetrated wi th in  o r  beyond the  ordinary f i e l d  of occupation 

of our Armies. tf86 

Pr io r  t o  t h e  Spanish-American War of 1898, a Phi l ippine  

revolution took place aga ins t  the author i ty  of Spain. During the  

course of the revolution the  Phil ippine fo rces  captured a Large 

number of Spanish pr isoners  of war. I n  1900, although United 

S t a t e s  fo rces  occupied Manila and Northern Luzon, a l a rge  area 

of Southern Luzon was under the  de f a c t o  sovereignty of t h e  

Phil ippireInsurgents.  It had never been occupied by United S t a t e s  

Forces. The accused, Major Braganza, murdered a number of the  

85. 	 F i l e  FF' 215, Courts-martial Records, The National Archives. 
For o ther  cases see  -ib id . ,  f i l e  nos. FF 18 and EX 608. 

86. 	 8 J.A.G. Record Book, 529. 



prisoners t o  prevent t h e i r  rescue by the  approaching American 

Forces. Braganza was l a t e r  captured by United S t a t e s  Forces. He 

was charged under three  general  charges before a United S t a t e s  

mi l i t a ry  commission, which read a s  follows: Charge I - " ~ u r d e r  

i n  v io la t ions  of the  laws of war." Charge I1 - " ~ i o l a t i o n s  of 

the  laws or Charge iii - i r i  viola i i o r i  ol^ Sit:war." " ~ o b b e r ~ ,  

laws of war. 1187 It should be noticed t h a t  each of these general  

charges c lea r ly  ind ica tes  the law which was being applied. It 

was not Phil ippine law, not  Spanish law, not United S t a t e s  law, 

but  the i n t e r n a t i o n a l  law of war. Braganza was sentenced t o  be 

hanged. 

P r i o r  t o  the  time t h a t  Vera Cruz came under the  m i l i t a r y  

occupation of the United S t a t e s ,  a Mexican was k i l l e d  while attempting 

t o  prevent another Mexican, one Miguel Robles, from beating a woman. 

Miguel's f a t h e r ,  Luis Garcia Robles, was present  a t  the  time of 

the k i l l i n g .  Af te r  the  k i l l i n g  Miguel f l e d  and was not  apprehended. 

On May 22 General Funston ordered the  appointment of a m i l i t a r y  

commission. On May 28 Luis Garcia Robles was arraigned before it, 

on the charge of murder. H i s  defense counsel pleaded s p e c i f i c a l l y  

87. 	 United S t a t e s  v. Braganza, GcO. 291, Div. Phil . ,  Sept.  26, 1901; 
General Courts-Martial Records No. 30036 E e r e i n a f t e r  c i t e d  a s  
"CM .y;G.O. 346, Div. Ph i l . ,  Nov. 10, 1901; Following 
a re  o the r . cases  which arose during the  insur rec t ion  period. 
United S t a t e s  v. Dacoco e t .  a l . ,  G.O. 92, Div. P h i l . ,  Sept.  20, 
1900, CM 24951; United S t a t e s  v. Lomabao, G.O. 133, Div. Phi l . ,  
Dec. 1, 1900, CM 20888; United S t a t e s  v. Versosa e t .  a l . ,  G.O. 
136, Div. Ph i l . ,  Dec. 5, 1900, CM 24058; United S t a t e s  v. Fe r re r  
e t .  a l . ,  G.O. 120, Div. Phi l . ,  June 13, 1901; I n  1902, The Judge 
Advocate General of the Army declared t h a t  the  mi l i t a ry  commis-
sions,  "as wel l  a s  provost courts ,  which have been held i n  
the  Phi l ippine  Is lands  s ince  our troops landed the re ,  a r e  war 
t r ibuna l s ,  and the f a c t  of t h e i r  i n s t i t u t i o n  amounts, i n  i t s e l f ,  
t o  evidence of the  existence of war i n  those islands." (J.B.G. 
Card No. 12184, March 12, 1902, p. 2) .  



t o  the ju r i sd ic t ion  of the commission, on the grounds among 

others,  t h a t  mi l i t a ry  government (counsel erroneously spoke of 

it a s  "mar t ia l  lawn) was not es tabl ished a t  the time i n  the  town 

where the crime was committed. The following e x t r a c t  from the  

argument of the Judge Advocate on the  p leas  i s  of i n t e r e s t :  

The c i v i l  cour ts  have been suspended. The mere 
f a c t  t h a t  they a r e  not now functioning, t h a t  
no c i v i l  courts  have been appointed by the  com-
manding general  of the occupying forces ,  is  
s u f f i c i e n t .  As t o  the  cons t i tu t ion  of the  
mi l i t a ry  government here it i s  believed t h a t  
the  f a c t  is  we l l  known t o  t h e  members of the  
Commission t h a t  the  Commanding General was 
appointed Mil i tary  Governor of Vera Cruz; 
t h a t  the President  intimated t h a t  it was not  
wise t o  continue a c i v i l  government here  under 
the  present  conditions, and f o r  t h a t  reason he 
appointed a new, o r  mi l i t a ry  governor t o  super- 
sede the  c i v i l  governor t h a t  had been appointed 
by Admiral F le tcher .  Thus he manifested, beyond 
the  shadow of a doubt, t h a t  a mi l i t a ry  government 
had been duly const i tu ted .  Such being the  case 
mi l i t a ry  law exis ted ,  and there  i s  no reason 
whatsoever why a m i l i t a r y  commission subsequently 
convened t o  t r y  an offense t h a t  was previously 
committed should not  have f u l l  ju r i sd ic t ion  
i n  the  premise.88 

I n  summary, a c t u a l  p rac t i ce  shows t h a t  the  j u r i s d i c t i o n  

assumed by m i l i t a r y  courts ,  t ry ing  offenses aga ins t  the  laws of 

war, has been personal,  o r  universal ,  not  t e r r i t o r i a l .  The o r i g i n  

of the  law governing war crimes i s  i n  the  law of brigandage. 

Accordingly, the  p r i n c i p l e  evidence of the  pe r t inen t  p rac t i ce  of 

88. United S t a t e s  v. Robles, G.O. 7, June 8, 1914, United S t a t e s  
Expeditionary Forces, Vera Cruz, CM 85775, a t  R 4, 12, 13, 51, 
53; United S t a t e s  v. Balan, G.O. 8, H q .  United S t a t e s  Expedi- 
t ionary Forces, Vera Cruz, Mexico, Aug. 13, 1914, CM 87017 
represents  a t y p i c a l  war crimes Vera Cruz case on the  f a c t s .  



s t a t e s  i s  t o  be found i n  r e l a t i o n  t o  the t r i a l  and punishment of 

brigands. While the  S t a t e  whose nat ionals  were d i r e c t l y  a f fec ted  

has the primary i n t e r e s t  t o  t r y  and punish war criminals, a l l  

c i v i l i z e d  S t a t e s  have a very r e a l  i n t e r e s t  i n  the punishment of 

war crimes. The unpunished criminal  is  a menace t o  the  s o c i a l  

order. And an offense aga ins t  the  laws of war, a s  a v io la t ion  of 

the  law of nat ions,  i s  a matter of general  i n t e r e s t  and concern. Under 

in te rna t iona l  law, every independent S t a t e  has ju r i sd ic t ion  t o  punish 

war criminals i n  i t s  custody regardless  of the n a t i o n a l i t y  of the  

victim, the  time it in te red  the  war, o r  the  place where the  offense 

was committed. 

J u r i s d i c t i o n  Concurrent o r  Exclusive. 

Now we come t o  a somewhat ref ined problem concerning 

ju r i sd ic t ion  between courts-mart ial  and mi l i t a ry  commissions. Law 

i n  modern times i s  primari ly t e r r i t o r i a l  i n  e f fec t .  J u r i s d i c t i o n  

i s  i n  general  terms l imi ted  by na t iona l  f r o n t i e r s ,  y e t  t o  t h i s  sound 

theory armed forces  form a d i s t i n c t  exception. Mi l i t a ry  law i n  non- 

t e r r i t o r i a l  and is  personal  i n  e f f e c t .  It i s  applicable t o  persons 

subject  thereto,  wherever they may be, provided only they be o f f i c e r s  

o r  so ld ie r s  i n  the  Army, or  c i v i l i a n s  connected therewith. I n  a l l  

matters  t h a t  a f f e c t  the  r e l a t i o n s  of s o l d i e r s  with one another, 

m i l i t a r y  law governs, and i s  administered through courts-mart ial ,  

and t h i s  i s  t r u e  whether the  Army i s  a t  home o r  abroad. Wherever they 

a re ,  they remain subject  t o  the a r t i c l e s  of the  UCMJ. Disorders and 

neglects  t o  the  prejudice of good order and mi l i t a ry  d i s c i p l i n e  and 

conduct of a nature t o  br ing d i s c r e d i t  upon the  mi l i t a ry  service  



committed by members of the occupantfimy a r e  subject  t o  the  

mi l i t a ry  ju r i sd ic t ion  of t h a t  Army, and only t o  t h a t  ju r i sd ic -  

t i o n .  They a r e  exempt from the  c i v i l  and criminal  ju r i sd ic t ion  

of an enemy's t e r r i t o r y .  "When our armies marched i n t o  the  

enemy's country, I t  says the  Supreme Court, " t h e i r  o f f i c e r s  and 

O n  . 
so ld ie r s  were not  subject  t o  i t s  law^.""^ 

A r t i c l e  18, UCMJ, supra, grants  general  courts-mart ial  

ju r i sd ic t ion :  

t o  t r y  persons subject  t o  t h i s  code f o r  any 
offense made punishable by t h i s  code... 
General courts-mart ial  s h a l l  a l s o  have ju r i s -  
d i c t i o n  t o  t r y  any person who by the  law of 
war is  subject  t o  t r i a l  by a  mi l i t a ry  t r i b u n a l  
and may adjudge any punishment permitted by 
the  law of war. 

A r t i c l e  21, UCMJ, supra, provides: "The provisions of these 

a r t i c l e s  conferring ju r i sd ic t ion  upon courts-mart ial  s h a l l  not  

be construed as -depr iv ing  mi l i t a ry  commissions...of concurrent 

ju r i sd ic t ion  i n  respect  of offenders o r  offenses t h a t  by s t a t u t e  

or  by the  law of war may be t r i e d  by such mi l i t a ry  commissions, 

provost court,  or  o ther  mi l i t a ry  t r ibuna l s .  11go 

89. 	 E w  v. Johnson, o fn .  17, p. 165, followed i n  Freeland 
v. i	 , 416 (1889). 

90. 	 The courts  appear t o  be undecided whether "mil i tary  government 
courts" ( b e l l i g e r e n t  occupation) a r e  "mil i tary  commission st^ or  
I1o ther  .mi l i t a ry  t r ibunals"  (united S t a t e s  N i l i t a r y  Government 
v. Ybarbo, op. c i t . ,  p. 207); I n  Madsen v. Kinsella ,  op. c i t . ,  
the Supreme Court r e fe r red  t o  m i l i t a r y  commissions and "United 
S t a t e s  occupation courts  i n  the nature of such commissions~' (p. 
346) and i n  speaking of occupation courts ,  s t a t e d  "They have 
taken many forms and borne many names" (p. 347). I ! ~ t h e r  mi l i t a ry  
t r ibuna l s"  were added t o  the enumeration of mi l i t a ry  cour ts  i n  
para. 13  FM 27-10, supra, i n  order t o  br ihg the  l i s t  i n t o  
conformity with UCMJ A r t .  21. 



Punit ive A r t i c l e s  104 (" ~ i d i n g  the  ~nemy" ) and 106 ("spies" ) 

UCMJ, supra, expressly g ran t  au thor i ty  t o  t r y  and punish "any person'" 

f o r  v io la t ions  of these a r t i c l e s  t o  cour ts -mar t ia l  and m i l i t a r y  com-

missions concurrently. A11 the  remaining puni t ive  a r t i c l e s  provide 

t h a t  "any person sub jec t  t o  the  code" who v i o l a t e s  a  puni t ive  a r t i c l e  

" s h a l l  be punished as  a  cour t -mar t ia l  may d i r e c t . "  

By A r t i c l e  2, UCMJ, the  Congress enumerated the  persons 

t h a t  it made "subject  t o  the  code" and consequently sub jec t  t o  

m i l i t a r y  law. At f i r s t  blush, it would appear t h a t  mi l i t a ry  com-

missions and s i m i l a r  t r ibuna l s  have no j u r i s d i c t i o n  t o  t r y  those 

"persons sub jec t  t o  the  code" enumerated i n  A r t i c l e  2, supra, f o r  

v i o l a t i o n  of the  puni t ive  a r t i c l e s  expressly made punishable by 

courts-mart ial .  91 

One of the major i s sues  r a i sed  by the  appeal  i n  the  case 

of United S t a t e s  Mi l i t a ry  Government v. Ybarbo was the  quest ion of 

whether a dependent (enumerated i n  A r t i c l e  2  a s  being sub jec t  t o  

m i l i t a r y  law) of an American s o l d i e r ,  present  with him i n  the  

American ga r r i son  i n  Germany, could properly be t r i e d  i n  a  mi l i t a ry  

91. FM 27-10, op. c i t . ,  para. 13, p. 11is i n  accord with th is  view. 
It provides:


PJt,has genera l ly  been held F i t h o u t  c i t i n g  

a u t h o r i t d  t h a t  m i l i t a r y  commissions and s imi la r  

t r i b u n a l s  have no j u r i s d i c t i o n  of such purely 

m i l i t a r y  offenses spec i f i ed  i n  the  U C M J - ~ S  aEe 

expressly made punishable by sentence of court- 

m a r t i a l  (except  where the  m i l i t a r y  commission 

i s  a l s o  given express s t a t u t o r y  au thor i ty  over 

the  offense (UCMJ, a r t s .  104, 106)).  


This statement i s  probably predicated upon a  s imi la r  s t a t e -  
ment found i n  U. S. Army, Manual f o r  Courts-Martial (1921) 
P* 3. 



government court  r a t h e r  than by court-mart ial .  'fie dependent wife 

objected t o  the  j u r i s d i c t i o n  of the  mi l i t a ry  government court  and 

claimed she had a r i g h t  t o  be t r i e d  by cour t -mar t ia l  under the  

A r t i c l e s  of War. (1f it  had been Sergeant Ybarbo t h a t  k i l l e d  h i s  

wife 	ins tead  of v ice  versa,  without doubt he would have been 

t r i e d  by court-mart ial) .  

The Mi l i t a ry  Government Courts i n  Germany had from the  

beginning been given concurrent j u r i s d i c t i o n  over c i v i l i a n s  sub jec t  

t o  mi l i t a ry  law. 92 Although dependents were declared amenable t o  

t r i a l  by court-mart ial  and courts-mart ial  were deemed t o  have con-

current  j u r i s d i c t i o n  with Mi l i t a ry  Government Courts t o  t r y  depen- 

dents (Ar t i c l e s  of War 2, 12, 15) ,  it was the  policy no t  t o  t r y  

dependents by court-mart ial .  93 

4 bench of f i v e  c i v i l i a n  judges held t h a t  Mrs. Ybarbo 

was not  subjec t  t o  the  exclusive j u r i s d i c t i o n  of a cour ts -mar t ia l  

and t h a t  she was sub jec t  t o  the  concurrent j u r i s d i c t i o n  of the  

Mil i ta ry  Government Courts f o r  a  crime committed i n  the  occupied 

zone 	of ~ e r m a n ~ . g 3 ~  

The Court t raced i n  d e t a i l  the  h i s t o r i c a l  development 

of the  A r t i c l e s  of War and the  nature  of j u r i s d i c t i o n  granted by 

them i n  genera l  and the  l e g i s l a t i v e  h i s t o r y  and committee hearings 

on A r t i c l e  of War 15 i n  p a r t i c u l a r .  A r t i c l e  15  is  the  forerunner 

and is  i d e n t i c a l  i n  substance t o  A r t i c l e  21, UCMJ, supra. The 

92. 	 OMGUS, T i t l e  23, Mi l i t a ry  Government Leg i s l a t ion  23. 

93. 	 Circular  No. 74, Headquarters, European Command, dated Aug. 
27, 1947, sub jec t  "Mili tary Jus t i ce . "  

93a. 	 United S t a t e s  Mi l i t a ry  Government v. Ybarbo, 1Court of Appeals 
Reports, U. S.  Mil i t a ry  Government Courts f o r  Germa.ny 207 (1949). 



Court speaking of the  ju r i sd ic t ion  granted by A r t i c l e  15  s t a ted :  

The draftsmanship of t h i s  A r t i c l e  is  unfortunate. 
It does not ,  a s  it  might, r e f e r  s p e c i f i c a l l y  
t o  common law crimes, but  confines i t s  reference 
t o  offenses F f f e n s e s '  r a t h e r  than 'crime' is  
the  term used with respect  t o  the Laws of w a g  
proscribed by s t a t u t e  o r  the laws of war.... 

However t h a t  may be, the  Mil i tary  Government 
court  i n  which the defendant has been t r i e d  seems 
t o  be c l e a r l y  e i t h e r  a  'mi l i t a ry  commission' 
or  another 'mi l i t a ry  t r i b u n a l . '  Under the  
Common Law of War, Mil i tary  Commissions (or  a s  
they a r e  here ca l led ,  Mil i tary  Government cour t s )  
had ju r i sd ic t ion  over s o l d i e r s  and c i v i l i a n s .  
That ju r i sd ic t ion  was expressively saved t o  them 
by A r t i c l e  15  of the  A r t i c l e s  of War.... 

When Congress enacted the  present  A r t i c l e  of 
War 15, it would seem t h a t  it did so  with 
the  f u l l  knowledge t h a t  it was saving t o  
Mil i tary  Commissions the  ju r i sd ic t ion  it had 
there tofore  exercised over s o l d i e r s  a s  we l l  
a s  c i v i l i a n s  under the  Law of War.. ..g4 

94. 	 United S t a t e s  Mi l i t a ry  Government v. Ybarbo, op. c i t . ,  e x t r a c t s  
from the  opinion pp. 219, 221. The Court c i t i n g  A r t i c l e s  of 
War 80, 81, and 82 (Arts.  81 and 82 a r e  i d e n t i c a l  t o  Arts. 104 
and 106, UCMJ, supra) ,  s ta ted:  "the a r t i c l e s ,  f o r  some reason 
not e n t i r e l y  c lea r ,  have included the  p resc r ip t ion  and punish- 
ment of three  v io la t ions  of t h a t  p a r t  of the  law of nat ions  
which i s  known a s  the  laws of war." The ambit of A r t i c l e s  104 
and 106, a s  t o  the  places and persons i n  the  United S t a t e s  t o  
which it is  appl icable ,  remains unset t led .  Although the 
saboteurs i n  Ex p a r t e  Quirin were charged, i n t e r  a l i a ,  with 
espionage, the  Supreme Court d id  not e luc ida te  the  matter.  The 
Court upheld the  ju r i sd ic t ion  of the  mi l i t a ry  commission only 
on the  charge of unlawful bel l igerency.  The court  s t a t ed :  

"...we have no occasion now t o  define with meticulous 
care the  u l t imate  boundaries of the  j u r i s d i c t i o n  of 
mi l i t a ry  t r ibuna l s  t o  t r y  persons according t o  
the law of war. It i s  enough t h a t  p e t i t i o n e r s  
here, upon the  conceded f a c t s ,  were p la in ly  wihtin 
those boundaries.... Since the  f i r s t  speci f ica-  
t i o n  of Charge 1s e t s  f o r t h  a  v i o l a t i o n  of the  
law of war, we have no occasion t o  pass on the  
adequacy of the  second spec i f i ca t ion  of Charge 1, 
or  t o  construe the 81st and 82nd A r t i c l e s  of 
War f o r  the  purpose of ascer ta in ing whether the  



I n  1952, the  Supreme Court i n  the  case of Madsen v. 

Kinsella ,  supra, was presented with a  s imi la r  question t o  t h a t  

posed i n  the  Ybarbo case. I n  1950, Mrs. Madsen, a  dependent wife 

of a  member of the  United S t a t e s  Armed Forces, had been found g u i l t y  

of murdering her husband, by a c i v i l i a n  composed United S t a t e s  

occupation court  i n  Germany. The Supreme Court, wltn only one 

J u s t i c e  d issent ing,  again traced the  h i s t o r i c a l  development of the  

A r t i c l e s  of War and the  l e g i s l a t i v e  h i s t o r y  of A r t i c l e  of War 15. 

I n  aff irming the  concurrent ju r i sd ic t ion  of Mil i tary  Commissions 

t o  t r y  the p e t i t i o n e r  the  Court speaking through J u s t i c e  Burton 

s ta ted:  

A r t i c l e  15 thus f o r e s t a l l e d  p rec i se ly  the  contention 
now being made by p e t i t i o n e r  t h a t  contention is  
t h a t  c e r t a i n  provision, added i n  1916 by A r t i c l e s  
2  and l2 extending the  ju r i sd ic t ion  of courts-
m a r t i a l  over c i v i l i a n  offenders and over c e r t a i n  
nonmilitary offenses, automatically deprived 
m i l i t a r y  commissions and other  m i l i t a r y  t r ibuna l s  
of whatever j u r i s d i c t i o n  they then had over such 
offenders and offenses.  A r t i c l e s  2  and 12, 
together,  extended the  ju r i sd ic t ion  of courts-
marti.al so  a s  t o  include ' a l l  persons accompanying 
or  serving with the  armies of the  United S t a t e s  

94 * 	 spec i f i ca t ions  under Charge I1 and I11 a l l e g e  
v io la t ions  of those A r t i c l e s . o r  whether i f  s o  
construed they a re  cons t i tu t iona l .  . . . (see 
PP. 45, 46):' " 

GreenJf1The Mi l i t a ry  omm mission," 42 Am. J. I n t ' l  L. p. 832 
a t  p. 	841 (1948) comments upon these A r t i c l e s  a s  follows: 

Violations of A r t i c l e s  of War 80, 81, and 82 by 
mi l i t a ry  personnel arid camp followers have been 
t r i e d  by m i l i t a r y  commission, and there  may be 
good reason a t  t i n ~ e s  f o r  t ry ing  such persons by 
mi l i t a ry  commissions f o r  offenses not  included 
i n  these th ree  a r t i c l e s  o r  not  e f f i c i e n t l y  
j u s t i f i a b l e  under the  o ther  A r t i c l e s  of War ( l i k e  
& t i d e  of War 96) i f  such offense i s  v i o l a t i v e  of 
the  laws of war and not  s t r i c t l y  of a  m i l i t a r y  
nature,  o r  i f ,  indeed, o f f i c e r s  of high rank 
have offmded aga ins t  the  law of nations.. . .  



without the  t e r r i t o r i a l  j u r i s d i c t i o n  of the  
United S ta tes . .  ..' The 1916 Act a l s o  increased 
the  nonmilitary offenses f o r  which c i v i l i a n  
offenders could be t r i e d  by courts-mart ial .  
A r t i c l e  15, however, completely disposes of t h a t  
contention. It s t a t e s  unequivocally t h a t  Congress 
has not  deprived such commissions o r  t r ibuna l s  
of the  e x i s t i n g  ju r i sd ic t ion  which they had 
over such offenders and offenses a s  of August 
29, 1916. . . . See I n  r e  Yamashita, ... and 
Ex par te  .Qu i r i n , .  .. 
The concurrent j u r i s d i c t i o n  thus preserved i s  
t h a t  which 'by s t a t u t e  o r  by the  law of war may 
be t r i a b l e  by such mi l i t a ry  commission, provost 
courts ,  o r  o ther  m i l i t a r y  t r ibunals . ' . . .  -The 
'law of war' i n  t h a t  connection includes a t  l e a s t  
t h a t  p a r t  of the  law of nat ions  which def ines  
the  powers and d u t i e s  of b e l l i g e r e n t  powers 
occupying enemy t e r r i t o r y  pending the es tab l i sh -  
ment of c i v i l  government. The j u r i s d i c t i o n  
exercised by our m i l i t a r y  commissions i n  the  
examples previously mentioned extended t o  non- 
m i l i t a r y  crimes, such a s  murder and other  crimes of 
violence, which the  United S t a t e s  a s  the  occupying 
power f e l t  it necessary t o  suppress. I n  the  case 
of I n  r e  Yamashita,. .., following a quotat ion 
from A r t i c l e  15, t h i s  Court sa id ,  'By thus 
recognizing m i l i t a r y  commissions i n  order t o  
preserve t h e i r  t r a d i t i o n a l  j u r i s d i c t i o n  over 
enemy combatants unimpaired by the  A r t i c l e s ,  
Congress gave sanction, a s  we held i n  Ex p a r t e  
$ui r in ,  t o  any use of the  mi l i t a ry  commission 
contemplated by the  common law of war.' !I& 
enlarged j u r i s d i c t i o n  of the  courts-mart ial  therefore  
d id  not  exclude the  concurrent j u r i s d i c t i o n  of 
m i l i t a r y  commissions and of t r ibuna l s  i n  the  
nature of such commissions /Ehphasis s ~ ~ ~ l i e g . 9 5  

It i s  q u i t e  c l e a r  then, that  cr iminal  j u r i s d i c t i o n  over 

npersons subject  t o  the  code," t h a t  is, subject  t o  m i l i t a r y  law, i s  

not  exclusively vested i n  the  court-martial.  'I'he UCMJ q u i t e  

evident ly  intends t h a t  offenders aga ins t  the  laws of war a s  w e l l  a s  

95. 	 Madsen v. Kinsella ,  op. c i t . ,  excerpts  from pp. 351, 352, 353, 
354, 355. 



other  "nonmilitary crimes, such a s  murder and other  crimes of violence," 

may be t r i e d  by e i t h e r  a m i l i t a r y  commission o r  a Court-martial,  s ince  

the  two t r ibuna l s  have been granted concurrent ju r i sd ic t ion .  

In  t h i s  connection, it i s  i n t e r e s t i n g  t o  note t h a t  f o r  

"viola t ion of a l l & - t i c l e s  of War it has been the p r a c t i c e  f o r  courts-

nL 
mar t i a l  t o  exerc ise  exclusive j u r i ~ d i c t i o n . " ~ "A s  regards purely 

mi l i t a ry  offenses such a s  a r e  speci f ied  i n  the  A r t i c l e s  of UCMJ, it 

would seem bes t  t o  follow t h i s  pract ice .  The form and procedure of 

the  courts-mart ial  a r e  more f ixed and l e s s  l i a b l e  t o  e r ro r ;  it has 

been more c l e a r l y  and completely s e t t l e d  by s t a t u t e ,  j u d i c i a l  decision, 

executive order,  and custom; i t  has a we l l  recognized and c l e a r l y  

96. Green, he Mi l i t a ry  omm mission" op. c i t . ,  p. 843; Walker, Daniel, 
M l l i t a r  Law ( ~ e wYork: Prentice-Hall,  Inc.,  (1954), p. 522; 
-2/1345, op. c i t . ,  A r t i c l e  4, Ordinance Number 2, 
wherein j u r i s d i c t i o n  over a l l  persons i n  occupied t e r r i t o r y  
was granted t o  m i l i t a r y  commissions. A r t i c l e  4 reads i n  p a r t  
a s  follows: 

a .  Without prejudice t o  any ju r i sd ic t ion  over 
persons conferred by the  law of war, Mi l i t a ry  
Commissions unless expressly authorized by 
the  general  o r  f l a g  o f f i c e r  commanding the  
United S t a t e s  forces  ... such j u r i s d i c t i o n  
s h a l l  not  be exercised over the  following 
categor ies  of persons: 
(1 )  Members of the  Armed Forces of the  United 

S t a t e s  or  of A l l i e d  nations.  
( 2 )  Prisoners of War within the  meaning of 

A r t i c l e s  4 and 5 of the  Geneva Conven-
t i o n  Rela t ive  t o  the  Treatment of Pr isoners  
of War of 12 Aug. 1949. 

(3) Persons t r i a b l e  for grave breaches of 
the  four  Geneva Conventions f o r  the  Pro-
t e c t i o n  of War Victims of 1949; t o  whom 
-the provisions of A r t i c l e  146 of the  
Geneva Convention f o r  the  Protec t ion of 
C i v i l i a n  Persons i n  Time of War, 12 Aug. 
1949, apply 

See A r t i c l e  5, -Ib id . ,  f o r  provision concerning " Jur i sd ic t ion  Over 
Offenses." See a l s o  United S t a t e s  v. Schultz,  1USCW 512, 4 
CMR 104 (1952). I n  t h i s  regard see fn .  91, -supra. 



derived ju r i sd ic t ion .  It i s  intended primari ly f o r  the  sc ru t iny  

and judgement of offenses committed by s o l d i e r s  aga ins t  o ther  

s o l d i e r s  and agains t  mi l i t a ry  laws. It i s  more fami l i a r  t o  the  

personnel who w i l l  be proceeding i n  judgement, a s  we l l  a s  t o  the  

mi l i t a ry  persons who appear before the bar.  Although, i t  i s  

considered b e t t e r  p r a c t i c e  t h a t  persons subject  t o  mi l i t a ry  law 

be d e a l t  with by t h e  mi l i t a ry  law governing the Army, t h a t  is, 

Courts-Martial; commissions should be granted j u r i s d i c t i o n  over 

a l l  persons committing offenses i n  v io la t ion  of the  law of war. 

The mi l i t a ry  commander should then preserve the non war crimes 

ju r i sd ic t ion  f o r  courts-mart ial  by prescr ib ing t h a t  no a c t s  

already recognizable by courts-mart ial  s h a l l  be t r i e d  by m i l i t a r y  

commissions. 

Effect  of the  1949 Geneva Conventions Upon Jur i sd ic t ion .  

Both the  courts-mart ial  and the  m i l i t a r y  comiss ion  

derive t h e i r  au thor i ty  from the  mi l i t a ry  commander. Nevertheless, 

the  d i f ference ,  a s  f a r  a s  which type court  exerc ises  j u r i s d i c t i o n  

over persons subject  t o  mi l i t a ry  law is concerned, i s  more than a 

mere d i f ference  i n  form. Prisoners of war, i n  addit ion,  t o  being 

enumerated a s  one of those c lasses  of persons "subject  t o  the  code1'97 

a r e  a l s o  covered by the  provisions of the  1949 Geneva Conventions.. 98 

97. 	 A r t .  2 (9 )  UCW, op. c i t .  

98. 	 Geneva Convention Rela t ive  t o  the  Treatment of Pr isoners  of War 
of 12  August 1949, op. c i t . ;  See a l s o  P i c t e t ,  Jean S. Commentarx, 
Geneva Convention Relat ive t o  the  Protec t ion of Prisoners of War 
( ~ e n e v a :  In te rna t iona l  Committee of the  Red Cross, 1960) pp. 
413-425,476; For provisions r e l a t i n g  t o  penal  and d i sc ip l ina ry  
sanctions aga ins t  pr isoners  of war see A r t i c l e s  82(1),  82(2), 
83, 85, 87(2))  87(3),  89, 90, 95(1),  95(2), 96(2), 97, 98(4) 
and ( 5 ) )  101, 102, 104, 105(1), (2) and (3), For commentary on 
c i t e d  a r t i c l e s  see P i c t e t .  



A r t i c l e  102 of t h i s  Convention provides t h a t  pr isoners  of war may 

be va l id ly  sentenced only i f  the  sentence has been pronounced by the 

same 	courts,  according t o  the  same procedure a s  i n  the  case of 

members of the  armed forces  of the  Detaining Power. A r t i c l e  85, 

makes the  Convention applicable t o  precapture a s  we l l  a s  post  

capture offenses. 99 Therefore, prisoners or  war must Pe t r l e a  

by the  same type m i l i t a r y  t r i b u n a l  u t i l i z i n g  the  same procedural 

safeguards a s  t r y  United S t a t e s  personnel. This means i f  you 

t r y  persons sub jec t  t o  our m i l i t a r y  law by courts-mart ial  f o r  

offenses already recognized by courts-mart ial  you must l ikewise 

t r y  prisoners of war f o r  such offenses by the same t r ibuna l .  

Conversely, i f  the p r a c t i c e  of t ry ing  pr isoners  of war f o r  war 

crimes by mi l i t a ry  commission is  continued, then United S t a t e s  

armed forces  personnel must be subject  t o  the  ju r i sd ic t ion  of 

100the  same t r ibuna l .  I n  t h i s  respect  one author notes t h a t  a 

99. 	 I n  I n  Re Yamashita, op. c i t . ,  pp. 20-23, the  Supreme Court 
construed A r t .  63 of the  1929 Geneva Prisoner War Convention -

t o  require  the  procedural safeguards of a cour t -mar t ia l  only 
f o r  offenses committed a f t e r  capture. The present  A r t i c l e  85 
provides t h a t  pr isoners  of war r e t a i n  t h e i r  s t a t u s  while being 
t r i e d  and a f t e r  conviction. 

100. Most of 	 the t r i a l  safeguards afforded pr isoners  of war now 
apply t o  the  t r i a l  of enemy c i v i l i a n s  who commit war crimes 
by v io la t ion  of any of the  1949 Conventions. (Art. 129, of 
the Geneva Convention Rela t ive  t o  the Treatment of Prisoners 
of War, op. c i t . ) ;  P i c t e t ,  op. c i t . ,  ( fn .  82) pp. 620-626; 
See a l so ,  Ramsey, Bel l igerent  Occupation, (unpublished t h e s i s  
subr&.tted t o  The Judge Advocate General 's School, May 1955) 
Chapter I V ,  f o r  a discussion of the Geneva Convention Rela t ive  
t o  the  Protec t ion of C iv i l i an  Persons i n  Time of War of Aug. 
12, 1949, a s  it a f f e c t s  the  law of be l l ige ren t  occupancy. 



s t r i c t  compliance with A r t i c l e s  85, 99, and 102 of the Convention 

would preclude war crimes t r i a l s  of mi l i t a ry  personnel before 

in te rna t iona l  t r ibuna l s ,  such a s  Nuremberg, because of the  unwill- 

ingness of the Detaining Power t o  subject  members of i t s  own force  

t o  the  ju r i sd ic t ion  of such a  t r ibuna l .  Concerning the  pro- 

v is ions  of the  1949 Geneva Conventions, there  has a s  y e t  been 

no occasion f o r  the United S t a t e s  Supreme Court t o  consider these  

provisions. Nor have they been subject  t o  j u d i c i a l  construction a s  

f a r  a s  the  w r i t e r  i s  aware. 102 

Ef fec t  of Recent Supreme Court Decisions Upon Jur i sd ic t ion .  

Because of the  broad language found i n  d i c t a  of the  

recent  decisions of the  United S t a t e s  Supreme Court dealing with 

the  ju r i sd ic t ion  of courts-mart ial  over c i v i l i a n s ,  some doubt has 

been c a s t  upon the  ju r i sd ic t ion  of " t r ibunals  i n  the  nature of 

m i l i t a r y  commissions." The question of court-mart ial  ju r i sd ic t ion  

over c i v i l i a n s  was considered by the  Supreme Court i n  the  case of 

-Reid v. Covert, which w i l l  be subsequently discussed i n  g rea te r  

d e t a i l  i n  the  next Chapter dealing with procedure. I n  t h a t  case 

Mrs. Clar ice  Covert was charged with murdering her  husband, a sergeant 

i n  the  United S t a t e s  Ai r  Force, a t  an a i rbase  i n  England. Mrs. Covert 

was res id ing on t h e  base with he r  husband a t  the  time. J u r i s d i c t i o n  

101. 	 Baxter, " ~ o n s t i t u t i o n a l  Forms and Some Legal Problems of I n t e r -  
na t iona l  .Mil i tary  Command, " a t  pp. 354, 355. See 
P i c t e t  op. c i t . ,  ( fn.  98) p. 

102. 	 The P i c t e t  Commentaries c i t e d  i n  t h i s  study take care t o  
emphasize " tha t  only the  p a r t i c i p a n t  S t a t e s  a r e  qua l i f i ed . .  . 
t o  give a n . o f f i c i a 1  and ... au then t i c  i n t e r p r e t a t i o n  ... 
of the  Conventions." 



was asser ted  under A r t i c l e  2(11) of the UCMJ, supra. On the  f i rs t  

hearing, with three  J u s t i c e s  d issent ing and one reserving opinion, 

ju r i sd ic t ion  was sustained by a sharply divided court .  103 

Subsequently, the Court granted a p e t i t i o n  f o r  rehearing, a f t e r  

f u r t h e r  argument and consideration, the Court concluded t h a t  it 

was unconst i tu t ional  t o  t r y  a c i v i l i a n  dependent by court-mart ial  

overseas i n  time of peace f o r  a c a p i t a l  offense. lo4I n  three  sub- 

sequent decisions,  McEloq v. ~ u a g l i a r d o , ~ ~ ~  Higan; 106 Grisham v. 

and Kinsella v. Singleton, 107 the  court  reaffirmed the doct r ine  

of Reid -v. Covert, suppa, and extended it t o  include both c i v i l i a n  

employees and dependents and both c a p i t a l  and noncapital  offenses. 

I n  Reid v. Covert, the  Kinsella  v. Madsen case was 

noted but  deemed t o  be not control l ing .  However, not  only was it 

not overruled i t  was c i t e d  with approval. J u s t i c e  Black who wrote 

one of the three  opinions i n  the  second case was joined by three  

jus t i ces  and voted t o  overrule the  p r i o r  Reid decision. J u s t i c e  

Black speaking f o r  the  four  J u s t i c e s  s ta ted:  

...While we recognize t h a t  the  'war powers' of 
the Congress and the  Executive a r e  broad, we 
r e j e c t  the  Government's argument t h a t  present  
t h r e a t s  t o  peace permit mi l i t a ry  t r i a l s  of 
c i v i l i a n s  accompanying the  armed fo rces  over- 
seas i n  an area where no a c t u a l  h o s t i l i t i e s  

103. Reid v. Covert, 351 U.S. 487 (1955). 

104. Reid v. Covert, 354 U.S. 1 (1957); See a l s o  United S t a t e s  ex 
r e 1  Toth v. Quarles 350 U.S. 11, a t  pp. 22-23 (1955). 

105. McElory v. Guagliardo, 361 U.S. 281 (1960). 

106. Grisham v. Hagan 361 U.S. 278 (1960). 

107. Kinsella  v. Singleton,  361 U.S. 234 (1960). 



are  under way. The exegencies which have required 
m i l i t a r y  r u l e  on the b a t t l e f r o n t  a r e  not  present  
i n  areas  where no c o n f l i c t  exists . lo8 

J u s t i c e  Black c i t i n g  Madsen v. Kinsella  s ta ted:  

DJ't i s  not control l ing  here. It concerned t r i a l s  
'i n  enemy t e r r i t o r y  which had been conquered and 

held by force  of arms and which was being governed 
a t  t h e  time bv our m i l i t a r y  forces.  I n  such 
areas  the  Army commander can e s t a b l i s h  mi l i t a ry  
o r  c i v i l i a n  commissions a s  an arm of the  occupa- 
t i o n  t o  t r y  everyone i n  the  occupied area whether 
they a r e  connected with the  Army o r  not.169 

M r .  J u s t i c e  Clark - who delivered the  opinion of t h e  

Court i n  the  first -Reid case - was joined i n  h i s  d i s s e n t  i n  the  

second case by one jus t i ce .  J u s t i c e  Clark i n  h i s  d i s sen t  s t a t e d  

t h a t  "Madsen was f a c t u a l l y  very s imi la r  t o  t h e  present  case, 

and i n  terns of r e levan t  considerat ions involved it i s  p r a c t i c a l l y  

indist inguishable."  

He continued: 

...The d i s t i n c t i o n  t h a t  i n  one case the  t r i a l  
was by court-mart ial  and i n  the o ther  by m i l i t a r y  
commission i s  insubstant ia l .  The contention 
t h a t  ju r i sd ic t ion  could be sustained i n  Madsen 
under the  War Power of Congress but  t h a t  t h i s  
power i s  unavailable t o  authorize j u r i s d i c t i o n  
i n  Smith p o v e r g  i s  l ikewise without merit. l1° 

I n  Madsen v. Kinsella ,  t i e  Supreme Court i n  i t s  opinion 

108. R e i d v .  Covert, 354U.S. pp. 34, 35. 

log. -Ib id . ,  fn .  63, p. 35. 

110. -Ib id . ,  pp. 81, 82. The dissent ing J u s t i c e s  pointed out  t h a t  
i n  the  second Reid case: 

"the Court reverses,  s e t s  aside,  and overrules two 
majority opinions and judgements of t h i s  b u p r e m d  
Court i n  these same cases...e I n  s u s t i t u t e  there-  
f o r e  i t  e n t e r s  no opinion whatever f o r  the  Court. 
It i s  unable t o  muster a  majority. Instead,  
there  a r e  handed down three  opinions.. . (p. 78). 



a t  no point  c a s t  any doubt on the  doct r ines  es tabl ished one hundred 

years o r  more ago regarding the  establishment and powers of m i l i t a r y  

commissions. The holding was qu i t e  important s ince  i t  was a reaffirm-

a t i o n  by the Court of the  p r inc ip les  t h a t  had not  been enunciated by 

it s ince  the middle of the  l a s t  century concerning mi l i t a ry  occupa- 

t i o n  and mi l i t a ry  t r ibuna l s .  By the  law of war, a s  the  opinion 

points  out ,  our mi l i t a ry  commissions had had ju r i sd ic t ion  o r  non- 

mi l i t a ry  crimes such a s  murder when committed by c i v i l i a n s ,  including 

American c i v i l i a n s  accompanying the  Army. It was thus es tabl ished 

by the  h ighes t  au thor i ty  t h a t  the  Court which t r i e d  Mrs. Madsen 

was i n  the  nature of a m i l i t a r y  commission and t h a t  a m i l i t a r y  com-

mission - the common law war court  under the  in te rna t iona l  law of 

war - may be es tabl ished not  only f o r  the t r i a l  of offenses aga ins t  

the laws of war (war crimes) but  a l s o  f o r  the t r i a l  of cases which 

the  c i v i l i a n  courts  a r e  unable or  not  permitted t o  t r y .  

The Supreme Court subsequent t o  i t s  second decis ion 

i n  Reid has by ind i rec t ion  again indicated t h a t  Reid d id  not 

a f f e c t  the decis ion i n  Madsen. I n  the  opinion of the  Court i n  

Kinsella  v. Singleton, supra, it was s t a t e d  "Moreover, i n  the 

c r i t i c a l  areas  of occupation, o ther  l e g a l  grounds may e x i s t  f o r  

court-mart ial  j u r i s d i c t i o n  a s  claimed by the  Government i n  No. 37, 

Wilson v. Bohlender, pos t ,  p. 281. See Madsen v. Kinsella.. .  18 111 

Again i n  the same case M r .  J u s t i c e  Harlan, with whom M r .  J u s t i c e  

Frankfurter  joined, i n  the  d i s sen t  s ta ted:  

111. Kinsella  v. Singleton,  op. c i t . ,  p. 244. 



I n  No. 37 F u p r a 7  the  Government, a l t e r n a t i v e l y ,  
r e l i e s  on the  'War Power,' the offense having 
been committed i n  the  American Occupied Zone 
of West Berl in.  Cf, Madsen v. Kinsella ... 
Apart from whe theror  not the contention i s  
ava i l ab le  i n  l i g h t  of the  course of the 
proceedings below, I do not  reach t h a t  i ssue .  112 

I n  view of the  foregoing it is  concluded t h a t  R& v. 

Covert has not det rac ted  from the  author i ty  of Madsen v. Kinsella 

concerning the  j u r i s d i c t i o n  of the courts  which t r i e d  Mrs. Madsen 

and decided her  appeal.  These courts  "derived t h e i r  au thor i ty  

from the  President  a s  occupation courts ,  o r  t r ibuna l s  i n  the 

nature of mi l i t a ry  commissions, i n  areas  s t i l l  occupied by United 

S t a t e s  troops. I1 I n  Reid -the court  concluded only t h a t  it was 

unconst i tu t ional  t o  t r y  a c i v i l i a n  dependent by court-mart ial  (a  

s t a tu to ry  cour t )  overseas i n  time of peace. 

112. 	-Ib id . ,  fn .  2, p. 250. See a l s o  McElory v. Guagliardo, op. c i t . ,  
fn .  2, p. 283; See Madsen v. Overholser, 251 F.2d 387 (D. C. 
Cir . ) ,  c e r t i o r a r i  denied, 356 U.S. 920, p e t i t i o n  f o r  rehearing 
denied, 356 U.S. 920 (1958). P e t i t i o n e r ' s  contention i n  t h i s  
habeas corpus proceeding aga ins t  Overholser was t h a t  the  
ru l ing  i n  the  second ru l ing  of the Court i n  Reid v. Covert, 
supra, divested the  mi l i t a ry  government court  of ju r i sd ic -
t i o n  over her .  The court  of appeals denied t h i s  contention, 
s t a t i n g  t h a t  it was bound by the  Madsen decision.  This ru l ing  
the  Supreme Court refused t o  review. I n  t h i s  regard, i t  i s  
fundamental, however, t h a t  a den ia l  of c e r t i o r a r i  does not  
bind the Supreme Court t o  the  r u l e  announced i n  a lower court .  



C-R V 


THE STikNDmD OF PROCEDURAL JUSTICE 


Tradi t ional  United S t a t e s  Objectives and Prac t i ce  Regarding 


Procedural Safeguards. 


objec t ive  of mi l i t a ry  government, e spec ia l ly  i n  a 

be l l ige ren t  occupation s i tua t ion ,  should be t o  leave benlna a 

government or iented  i n  Western democratic pr inciples .  The es tab l i sh -

ment and administrat ion of a j u d i c i a l  system, predicated on t h e  con- 

cept of respect  f o r  law and order,  may serve a s  an i n s t i t u t i o n  t o  

accomplish t h i s  object ive.  I n  es tab l i sh ing  and administering 

such a j u d i c i a l  system care should be taken t o  insure t h a t  every 

e s s e n t i a l  of j u s t i c e  i s  safeguarded and t h a t  every pe r t inen t  require-  

ment of' the  Geneva Conventions of 1949 has been m e t .  

It i s  incumbent upon the v ic tor ious  b e l l i g e r e n t  i n t e n t  

upon the  maintenance and r e s t o r a t i o n  of i n t e r n a t i o n a l  law, t o  make 

it abundantly c l e a r  by h i s  ac t ions  t h a t  h i s  claim t o  i n f l i c t  punish- 

ment on war criminals  is  i n  accordance with es tabl ished r u l e s  and 

p r inc ip les  of the law of nat ions and t h a t  it does not  represent  

a  v indic t ive  measure of the v i c t o r  resolved t o  apply r e t r o a c t i v e l y  

t o  the  defeated enemy the  r igours  of a  newly created r u l e .  The 

persuasive fo rce  of any such professions must be imparied unless it 

i s  accompanied by the provision of safeguards of i m p a r t i a l i t y  and by 

a measure of equal i ty  i n  the  appl ica t ion of the  law. The preserva- 

t i o n  both of the  substance and of the  appearance of impar t i a l i ty  i s  

of p a r t i c u l a r  importance i n  view of the  f a c t  t h a t ,  i n  the  circum- 

stance of the  s i t u a t i o n ,  there  cannot be any quest ion of formal 

equal i ty  by a concession t o  the  defeated b e l l i g e r e n t  of the  i d e n t i c a l  



r i g h t  t o  punish any war criminals  of the v ic to r .  Under e x i s t i n g  

in te rna t iona l  law t h i s  i s  i n  no way a condition of the  va l id  exerc ise  

of t h a t  r i g h t  by the  v ic tor ious  be l l ige ren t .  However, the  most 

important aspect  of the  problem i s  t h a t  of guarantees of impar-

t i a l i t y  i n  the  punishment of war crimes. 

Generally speaking, the following proposit ions summari- 

zing the  bas ic  r i g h t s  of the accused a r e  from holdings, mostly by 

The Judge Advocate General, and represent  what t h i s  w r i t e r  be l ieves  

t o  have been t r a d i t i o n a l l y  the general  p rac t i ce  of the United 

S ta tes :  He has the  r i g h t  t o  have charges signed by a commissioned 

o f f i c e r ;  he i s  e n t i t l e d  t o  a copy of the charges aga ins t  him, and 

of amendments thereto;  and he has a r i g h t  t o  have the  members of 

the  commission and.The Judge Advocate sworn i n  h i s  presence. The 

charges and the  spec i f i ca t ions  and tHe order convening t h e  com-

mission a r e  t o  be i n  wr i t ing  and be read aloud to ,  'or  within hearing 

of, the  accused; he i s  given an opportunity t o  challenge the members 

of the  commission; he must be allowed t o  plead t o  the  charges and 

spec i f i ca t ions  a s  r e c i t e d  i n  the  order convening the  commission; 

he need not  respond t o  questions; he has a r i g h t  t o  be confronted 

with the  witnesses aga ins t  him; the witnesses must be sworn before 

they t e s t i f y ;  a l l  testimony should be f u l l y  s e t  f o r t h  i n  the  record; 

it i s  f a t a l  e r r o r  f o r  the  m i l i t a r y  commission t o  refuse  t o  admit 

evidence of the  defense mate r i a l  t o  the  issues;  and the  g u i l t  of 

the accused must be proved beyond a reasonable doubt. I'3 1t i s  e r r o r  

113. 	 I n  t h i s  regard, it should be noted t h a t  FM 41-10 contains a 
statement which i s  an incor rec t  statement of e x i s t i n g  law. The 
Manual s t a t e s  "the burden of proof of innocence r e s t s  with the  
accused i n  most of Europe and those por t ions  of Asia and Africa 
not  B r i t i s h  nor former B r i t i s h  t e r r i t o r y "  (p. 161). 



t o  r e j e c t  testimony t h a t  the accused was insane a t  the  time of 

the  offense. The accused i s  allowed defense counsel with the usual  

r i g h t s  of such counsel a s  found i n  c i v i l i a n  courts .  I n  p rac t i ce ,  

however, defense counsel has not always been chosen by the  accused. 

While p r iva te  counsel, of the accused's choice, has often been 

allowed, mi l i t a ry  defense counsel have a l s o  been assigned. 

An examination of these r i g h t s  r evea l  t h a t  they af ford  

t o  every accused c e r t a i n  bas ic  fundamental r i g h t s  o r  safeguards which 

every American has come t o  take f o r  granted when he i s  brought before 

a court  of law, and approximate general ly our concept of "due 

I t  process. 

I n  1847, a t  the  time the  m i l i t a r y  commission was or ig inated  

during the  Mexican' War, General Zachary Taylor ordered a m i l i t a r y  

commission t o  be Itgoverned i n  i t s  proceedings by the  p rac t i ce  of 

courts-martial." With but  few exceptions, the  procedure of m i l i t a r y  

commissions f o r  more than a century, has followed t h a t  of general  

courts-martial. 'l4 The bas ic  reason f o r  adopting the  general  

courts-mart ial  procedure i s  t h a t  it provides f o r  proceedings under 

114. 	 See Jaw 1962/1345, op. c i t . ,  A r t i c l e  13, Ordnance Number 2 
provides :-

Applicat ion of the Uniform Code of Mil i tary  J u s t i c e  and 
the  Manual f o r  Courts-Martial, United S t a t e s ,  1951 
Except a s  otherwise provided i n  t h i s  Ordinance 
o r  i n  the  Rules of Procedure prescribed by proper 
a u t h o r i t i e s  of the  United S t a t e s  forces  f o r  Mi l i t a ry  
Commissions, Provost Courts and Courts of Appeal, 
and subject  t o  any applicable r u l e  of in terna-
t i o n a l  law, these t r ibuna l s  w i l l  be guided with 
respect  t o  r u l e s  of procedure and evidence, by 
the  provisions of the  Uniform Code of Mi l i t a ry  
J u s t i c e ,  and the  Manual f o r  Courts-Martial, 
United S t a t e s ,  1951. 



oath and with j u d i c i a l  safeguards already famil iary  t o  mi l i t a ry  

o f f i ce r s .  Although mi l i t a ry  t r ibuna l s ,  i n  the  nature of mi l i t a ry  

commissions, i n  the  absence of s t a t u t o r y  regula t ion,  should 

observe, a s  nearly a s  may be consis tent  with t h e i r  purpose, the  

r u l e s  of procedure of courts-mart ial ,  t h i s ,  however, i s  not  

obligatory.  

S ta tu to ry  Enactments Relat ing t o  Procedural Requirements. 

A r t i c l e  36 of the  UCMJ, supra, authorizes the  President  

t o  prescr ibe  the procedure and modes of proof i n  cases before 

courts-mart ial ,  m i l i t a r y  commissions, and other  m i l i t a r y  t r ibuna l s .  

The A r t i c l e  provides t h a t  the  Pres iden t ' s  regula t ions  s h a l l ,  inso-

f a r  a s  he s h a l l  deem prac t i cab le ,  apply the  r u l e s  of evidence and 

the p r inc ip les  of .law general ly recognized i n  the  t r i a l  of criminal  

cases i n  the d i s t r i c t  cour ts  of the  United S ta tes .  I n  the  absence 

of any contrary regula t ions  by the  President ,  the  m i l i t a r y  commander 

may prescr ibe  the  r u l e s  and procedure of such m i l i t a r y  commissions. 

The President  has not  prescribed i n  any d e t a i l ,  regula-

t i o n s  f o r  mi l i t a ry  commissions and provost cour ts  a s  such. However 

paragraph 2, of the  Manual f o r  Courts-Martial, 1951, provides: 

...Subject t o  any appl icable  r u l e  of in terna-  
t i o n a l  law o r  t o  any regula t ions  prescribed by 
the  President  o r  by any other competent author i ty ,  
these  t r ibuna l s  Lmili tary commissions and Provost 
c o u r t g  w i l l  be guided by the applicable p r inc ip les  
of law and r u l e s  of procedure and evidence pres-  
cribed f o r  courts-mart ial .  115 

115. 	 The Manual f o r  Courts-Martial, United S t a t e s ,  (1951), f iere-  
i n a f t e r  c i t e d  a s  MCM], 1; Specia l  Text (ST 41-151) U. S. 
Army C i v i l  A f f a i r s  School, Le a l ,  (u. S. Army C i v i l  A f f a i r s  
School, For t  Gordon, Georgia 7"i s  a  suggested guide f o r  
c i v i l  a f f a i r s  t r ibuna l s ;  See Nobleman, American Mi l i t a ry  
Government Courts i n  Gemany, op. c i t . ,  f o r  a  de ta i l ed  
discussion of U. S. p rac t i ces  and procedures i n  Germany 
during World War 11. 



This paragraph of the  Manual, while not  mandatory i n  a p resc r ip t ive  

sense 	c l ea r ly  ind ica tes  t h a t  the  t r i a l  before such t r ibuna l s  " w i l l  

be guided" by the  r u l e s  of procedure and evidence prescribed i n  the 

Manual f o r  Courts-Martial. 

I n  Madsen v. Kinsella  the  Supreme Court reaffirmed the 

author i ty  of the  President ,  a s  Commander-in-Chief, t o  prescr ibe  

the  r u l e s  of criminal  procedure f o r  mi l i t a ry  commissions. Regard-

ing t h i s  question the  Court s ta ted:  

I n  the  absence of attempts by Congress t o  l i m i t  
the  Pres iden t ' s  power, it appears tha t ,  a s  
Commander-in-Chief of the  Army and Navy of the  
United S ta tes ,  he may, i n  time of war, e s t a b l i s h  
and prescribe the  j u r i s d i c t i o n  and procedure of 
mi l i t a ry  commissions, and of t r ibuna l s  i n  the  
nature of such commissions, i n  t e r r i t o r y  occupied 
by Armed Forces of the  United S ta tes .  H i s  
au thorf ty  t o  do t i s  sometimes survives cessa t ion 
of h o s t i l i t i e s .  llt: 

The Court a s  indicated e a r l i e r  recognized the  Pres ident ' s  author i ty  

t o  do t h i s  even a f t e r  a peace t r e a t y  has been concluded, pending 

complete establishment of c i v i l  government.117 

I n  enacting the  UCMJ, Congress has extended i t s  procedural 

requirements only t o  members o f . t h e  American m i l i t a r y  community 

including pr isoners  of war e n t i t l e d  t o  i d e n t i c a l  treatment, by 

force  of the  Geneva ~ o n v e n t i 0 n . l ' ~  As f o r  the  r e s t ,  aga ins t  whom 

116. 	 Madsen v. Kinsel la ,  op. c i t . ,  p. 348; The Supreme Court c i t e d  
with apparent approval the  following cases i n  support of the 
auoted statement. Duncan v. Kananamoku, 324 U.S. 833 (1945);.. 
I n  r e  Yamashita, op. c i t . ,  Santiago v. Nogueras, 214 U.S. 260 

1908). Neely v. Henkel, o c i t . ;  Burke v. Miltenberger, 19 
;al l .  [85 U.S.) 519 (1873]%ensdorfer v. Webb, op. c i t . ;  
Cross v. Harrison, op. c i t .  

117. 	 Ib id . ,  p. 348, fn .  12. 

118. 	 A r t i c l e  2 UCMJ op. c i t . ,  The Geneva Convention adds add i t iona l  
safeguards a s  r e l a t e s  t o  the  t r i a l  of pr isoners  of war a s  



we apply the common law of war, the procedure i n  t h e i r  cases remains 

with the  mi l i t a ry  command. However, the procedure prescribed by 

the  competent mi l i t a ry  commander should meet the  requirements 

prescribed by the  President  i n  the  Manual f o r  Courts-Martial, 1951, 

supra. 

I n  the  case of I n  r e  Yamashita, supra, the  Supreme LourL -
leaning heavily upon what was sa id  i n  Congressional committee - held 

t h a t  when i n  1916 Congress inse r t ed  occasional  provisions about 

mi l i t a ry  commissions it intended those provisions t o  apply only if 

ifa person t r i e d  were subject  t o  mi l i t a ry  law" i .e . ,  the Code and not  

merely subject  t o  the  common law of war. '19 Yamashita argued, a s  

grounds f o r  the  w r i t  of habeas corpus, t h a t  reception i n  evidence 

by the mi l i t a ry  commission of deposit ions on behalf of the  prosecu-

t i o n  i n  a c a p i t a l  case v io la ted  A r t i c l e  25 of the A r t i c l e s  of War 

( subs tan t i a l ly  the  same a s  A r t i c l e  49, UCMJ), and t h a t  A r t i c l e  38 

( i d e n t i c a l  i n  substance t o  A r t i c l e  36, UCMJ, supra)  prohibited the 

reception of hearsay and opinion evidence. Regarding t h i s  conten-

t i o n  the  Court s t a t ed :  

118. opposed t o  members of the  fo rce  of the  deta in ing 
For example see A r t i c l e s  101, 104(1), 105(1), 105Tower2 ) ,  and 
105(3) Geneva .Convention Relat ive t o  the  Treatment of Pri-
soners of War;" op. c i t .  

119. The Supreme Court held t h a t  Yamashita was not  a pr isoner  of war 
within the  purview of A r t i c l e  63 of the  Geneva Convention of 
1929. The Court held t h a t  t h a t  A r t i c l e  r e f e r s  t o  "an offense 
committed while a pr isoner  of war, and not  f o r  a v i o l a t i o n  
of the  law of war committed while a combatant" (p. 20) ;  
Compare A r t i c l e  85 of the  Geneva Convention Rela t ive  t o  the  
Treatment of Pr isoners  of War, 12 Aug. 1949, discussed supra, 
which app l i es  t o  both precapture and post  capture offenses.  



- - 

We think t h a t  ne i the r  A r t i c l e  25 nor A r t i c l e  38 
is  applicable t o  t h e  t r i a l  of an enemy combatant 
by a  m i l i t a r y  commission f o r  v io la t ions  of the  
law of war. A r t i c l e  2 of the  A r t i c l e s  of War 
enumerates ' the  persons ... subject  t o  these 
a r t i c l e s , '  who a r e  denominated, f o r  purposes 
of the  A r t i c l e s ,  a s  'persons subject  t o  mi l i tary  
law.' I n  general ,  the  persons so  enumerated 
a r e  members of our own Army and of the  personnel 
accompanying the  &my. Enemy combatants a r e  not 
included among them.... 

By thus recognizing m i l i t a r y  commissions i n  order 
t o  preserve t h e i r  t r a d i t i o n a l  ju r i sd ic t ion  over 
enemy combatants unimpaired by the  A r t i c l e s ,  
Congress gave sanction, a s  we held i n  Ex p a r t e  
Quir in ,  t o  any use of the  m i l i t a r y  commission 
contemplated by the  common law of war. But 
it did not thereby make subject  t o  the  A r t i c l e s  
of War persons o ther  than those defined by A r t i c l e  
2 a s  being subject  t o  the  A r t i c l e s ,  nor d id  it 
confer benef i t s  of the  A r t i c l e s  upon such persons. 
The A r t i c l e s  recognized but  one kind of m i l i t a r y  
commission, not  two. But they sanctioned the  
use of . tha t  one f o r  the  t r i a l  of two c lasses  of 
persons, t o  one of which the  A r t i c l e s  do, and t o  
the  o ther  of which they do not,  apply i n  such 
t r i a l s .  Being of t h i s  l a t t e r  c l ass ,  p e t i t i o n e r  
cannot claim the  benef i t s  of t h e l k t i c l e s ,  which 
a r e  appl icable  only t o  t h e  members of the  o the r  
class. .  .. It follbws t h a t  the  A r t i c l e s  of War, 
>pli cable 
t o  p e t i t i o n e r s  t r i a l  and imposed no r e s t r i c t i o n s  
upon the  procedure t o  be followed. The A r t i c l e s  
l e f t  the  con t ro l  over' the  procedure i n  such a  
case where it had prgviously been, wiih,>he 
m i l i t a r y  command. L a p h a s i s  s u p p l i e g  . 

'The court  expressed no opinion on the wisdom of admitting evidence 

normally excluded from American milita-ry courts .  

J u r i s d i c t i o n  of C i v i l  Courts t o  Review Action of Mi l i t a ry  

Commissions S i t t i n g  a s  Mi l i t a ry  Government o r  War Crimes Courts. 

I n  the  Yamashita case the  e n t i r e  court  agreed t h a t  Con- 

. ~ 

120. I n  r e  Yamashita, op. c i t . ,  pp. 20, 21, 22. 



1 

gress ional  ac t ion  i n  sanctioning creat ion of mi l i t a ry  commissions 

appointed by mi l i t a ry  command, t o  t r y  and punish enemy combatants 

f o r  v io la t ions  of the  law of war was val id ;  a l so ,  t h a t  Congress had 

incorporated by reference,  a s  within the ju r i sd ic t ion  of such com- 

missions, a l l  of the  offenses aga ins t  the  law of war, although it 

had not codified nor defined those offenses precise ly .  Beyond t h a t  

point  the  majori ty and minority s p l i t  sharply on p r a c t i c a l l y  every 

issue:  Chief J u s t i c e  Stone, speaking f o r  the  majority, pointed 

out  the  sharp r e s t r i c t i o n s  which have t r a d i t i o n a l l y  hedged i n  the  

inquiry which a c i v i l  court  may make i n t o  the  proceedings and 

determinations of m i l i t a r y  t r ibuna l s ,  l imi t ing  any such review 

so le ly  t o  the  quest ion of whether the m i l i t a r y  court  o r  commission 

was ac t ing  within ' i ts j u r i s d i c t i o n  and not  v io la t ing  any appl icable  

s t a t u t e s .  12' mis pr inc ip le  was subsequently reaffirmed by the  

-*Ib id  "If the  m i l i t a r y  t r ibuna l s  have lawful  au thor i ty  t o  J 

hear,  decide and condemn, t h e i r  ac t ion  i s  not  subject  t o  
j u d i c i a l  review merely because they have made a wrong 
decision on disputed f a c t s .  Correction of t h e i r  e r r o r s  
of decision is not  f o r  the cour ts  but  f o r  the  m i l i t a r y  
a u t h o r i t i e s  which a r e  alone authorized t o  review t h e i r  
decisions ." (p. 344). Precedent i n  support of t h i s  point  
i s  overwhelming, Ex pa r te  Vallandingham, 0;. c i t . ;  I n  r e  
-Vidal, 179 U.S. p. 126 (1900); See S te in ,  J u d i c i a l  Review 
of Determinations of Federa l  Mi l i t a ry  Tribunals ,'I 11 
Brooklyn L. Rev. 30 (1941)) and cases c i t e d  therein;  
Fairman, "some New Problems of the  Const i tu t ion Following 
the  Flag, '.I 1Stanford L. Rev. 587 (1949); Fairman, "The 
Supreme Court on Mi l i t a ry  Ju r i sd ic t ion :  iilartial Rule i n  
Hawaii and the  Yamashita case," 59 Harv. L. Rev. 833 (1946); 
Kaplan, 11Const i tu t ional  Limitat ions on T r i a l s  by Mi l i t a ry  
~ommissions,"92 Univ. Pa. L. Rev. 119 (1943)) id., a t  p -
272 (1944). . 



Supreme Court. I n  Hirota v. MacArthur, Hirota and other Japanese 

convicted of war crimes, appeared by a t torney i n  the  Supreme Court 

t o  move f o r  leave t o  f i l e  p e t i t i o n s  f o r  writs of habeas corpus. 122 

M t e r  hearing o r a l  arguments, the  motions were denied per  curiarn. 

The Court here s t a ted :  

We a r e  s a t i s f i e d  t h a t  the tr , ibunal  sentencing 
these p e t i t t o n e r s  i s  not  a t r i b u n a l  of the  United 
S ta tes .  The United S t a t e s  and other  a l l i e d  
countries conquered and now occupy and con t ro l  
Japan. General Douglas MacArVnur has been se lec ted  
and is  a c t i n g  a s  the  Supreme Commander f o r  the  
Al l i ed  Powers. The mi l i t a ry  t r i b u n a l  sentencing 
these  p e t i t i o n e r s  has been s e t  up by General 
Machthur  a s  the  agent of the Al l i ed  Powers. 

Under the  foregoing circumstances the  courts  of 
the  United S t a t e s  have no power or  author i ty  
t o  review, t o  af f i rm,  s e t  aszde o r  annul the  
judgements and sentences imposed on these  
p e t i t i o n e r s  and f o r  t h i s  reason the  motions 
f o r  leave t o  f i l e  p e t i t i o n s  f o r  writs-of habeas 
corpus a r e  denied. fitnphssis supplied123 

Hirota v. Mackthur,  335 U.S. 876, 878 (1948). When the 
matter  was taken up four  of the  jus t i ces  considered t h a t  the 
matter  should be denied f o r  want of jur isdic t ion;  four  took 
the  view t h a t  leave t o  f i l e  should be granted and t h a t  the 
cases should be s e t  f o r  argument on the  question of j u r i s -
d ic t ion .  J u s t i c e  Jackson broke the  equal  d iv i s ion  which had 
previously l ed  t o  a d e n i a l  of the  motions. He f i l e d  a s t a t e -
ment explaining h i s  reasons f o r  the ac t ion  (pp. 878, 881). 

123. 	Hirota v, MacArthur, 338 U.S. 197 (1949). Accord, F l i c k  v. 
Johnson, 174 F.2d 983 (D. C. Ci r . ) ,  c e r t .  denied 338 U.S. 
879 {1949), rehearing denied, 338 U.S. 940 (1950). The 
dismissa l  of F l i c k ' s  p e t i t i o n  was affirmed, on the  b a s i s  
" t h a t  the t r i b u n a l  which t r i e d  and sentenced F l i c k  was not  
a t r i b u n a l  of the United s t a t e s , "  hence "no court  of t h i s  
country has power o r  author i ty  t o  review ... t h i s  judgement . . . I t  

Hirota was c i t e d  a s  author i ty .  



I n  f a c t ,  i n  Yamashita, Chief J u s t i c e  Stone suggests 


t h a t  even v io la t ions  of s t a t u t e s  concerning procedure o r  the 


admiss ib i l i ty  of evidence may not be reviewable on p e t i t i o n  f o r  


habeas corpus. He s t a t e s  i n  t h i s  regard: 

Nothing we have sa id  i s  t o  be taken a s  indicat ing 
any opinion on the question of...whether the  
ac t ion  of a  m i l i t a r y  t r i b u n a l  i n  admitking 
evidence, which Congress o r  control l ing  m i l i t a r y  
command has d i rec ted  t o  be excluded may be drawn 
i n  question b p e t i t i o n  f o r  habeas corpus or  
prohibi t ion .  154 

I n  view of the  nature of the  proceedings before the  

mi l i t a ry  commission i n  the  Yamashita case, which the  Court accepted, 

it may be sa id  t h a t  the  decision stands f o r  t h e  proposit ion t h a t  

insofa r  a s  persons accused of w a r  crimes and not "subject  t o  m i l i t a r y  

law" a r e  concerned - t h a t  under p r a c t i c a l l y  no circumstances w i l l  a 

c i v i l  court  i n t e r f e r e  with the  absolute freedom of d i s c r e t i o n  a s  

t o  procedure and r u l e s  of evidence granted t o  a l e g a l l y  const i tu ted  

mi l i t a ry  commission ac t ing  wi th in  the  proper scope of i t s  ju r i sd ic -

t ion .  

The-question immediately presents  i t s e l f  a s  t o  whether 

t h i s  is applicable s o l e l y  t o  m i l i t a r y  commissions t ry ing  persons 

f o r  v io la t ions  of t h e  law of war, or  whether it  i s  equally applicable 

t o  a11 m i l i t a r y  t r ibuna l s .  It i s  submitted t h a t  the  l a t t e r  con-

clusion does not  follow. The Court merely held t h a t  a commission t o  

124. 	 I n  r e  Yamashita, op. c i t . ,  p. 351. But compare J u s t i c e  Murphy's 
statement t o  the e f f e c t  t h a t  he understands the  scope of 
review recognized by the  Court t o  include the  question of 
whether the  commission, i n  admitting c e r t a i n  evidence, had 
viola ted  any con t ro l l ing  s t a t u t e  (p. 355). 



t r y  an al leged war criminal  i s  not embraced within the  A r t i c l e s  

of War. The Court i n  i t s  comments on the A r t i c l e s  of War, which 


p a r t i a l l y  prescr ibe  the  procedure f o r  mi l i t a ry  courts  and speci fy  


ce r t a in  types of admissible evidence, very de l ibe ra te ly  found 


them inapplicable t o  Yamashita so le ly  because he was not "subject  

t o  mi l i t a ry  law." The 1916 revis ion of the A r t i c l e s  of War 

reached out and made "subject  t o  mi l i t a ry  law" some who there to-  

fo re  would have been t r i a b l e  by mi l i t a ry  commission but not by 

courts-mart ial .  The persons "subject  t o  mi l i t a ry  law" were 

thenceforth t r i a b l e  by e i t h e r  of those t r ibuna l s ,  however, such 

persons could claim the  benef i t s  of the  A r t i c l e s .  

Therefore, the  procedure and ru les  of evidence provided 

f o r  i n  the  present  A r t i c l e s  of the UCW a r e  applicable t o  "persons 

subject  t o  mi l i t a ry  law1' including. those e n t i t l e d  t o  i d e n t i c a l  

treatment under the  Geneva Conventions. These A r t i c l e s  a r e  

applicable t o  the  t r i a l  of such persons by courts-mart ial  o r  mi l i t a ry  

commission f o r  v i o l a t i o n  of e i t h e r  the A r t i c l e s  of the UCYU o r  the  

laws of war. However, a s  t o  persons al leged t o  have committed war 

crimes who a r e  not  "subject  t o  mi l i t a ry  law" by the  s t a t u t e ,  they 

receive none of i t s  protec t ion and remain t r i a b l e  simply ~y &he 

r u l e s  known t o  the  common law of war. 

The Court disposed of the  contention, t h a t  Axt ic le  38 of 

the  A r t i c l e s  of War b t i c l e  36 U C M J J ,  which requires  "the r u l e s  

of evidence general ly recognized i n  the  t r i a l  of criminal  cases i n  

the  d i s t r i c t  courts  of the  United s t a t e s "  t o  govern the  proceedings 

of mi l i t a ry  commissions i n  a s imi la r  fashion.  The Court held,  qu i t e  



consis tent ly ,  t h a t  the d i s t i n c t i o n  it had j u s t  made between the  

s t a tu to ry  and the  common law of war ju r i sd ic t ion  of a mi l i t a ry  

commission was applicable here.  Qui te  as ide  from t h i s ,  i t  is  

obvious t h a t  A r t i c l e  38 b r t i c l e  36 UCMJJ i s  permissive - he 

President  may" - and t h a t  the regulat ions which he i s  empowered t o  

i ssue  s h a l l  apply the r u l e s  of evidence only " in  s o  Tar a s  he s n a i i  

deem pract icable ."  It i s  submitted t h a t  i n  the  absence of ac t ion  

taken by the President  under A r t i c l e  36 UCMJ t o  prescr ibe  the  

procedure and r u l e s  of evidence t o  be followed by mi l i t a ry  com-

missions, such t r ibuna l s  a r e  not  covered by s t a t u t o r y  r u l e s  o r  the 

r u l e s  applicable i n  the d i s t r i c t  courts  of the  United S ta tes .  The 

Courts conclusion was t h a t  he A r t i c l e s  l e f t  the  con t ro l  over 

the  procedure i n  such a case where it had previously been, with 

the  m i l i t a r y  command. " 

J u s t i c e s  Murphy and Rutledge s t rongly  dissented i n  the 

Yamashita case. Tne dissent ing opinions invoke the  due process 

clause of the  F i f t h  Amendment a s  applicable t o  "any person" without 

exception a s  t o  war crimes, and proceed t o  a ca re fu l  examination of 

the  procedural and evident iary  ru l ings  of the  commission i n  obvious 

disregard of the general  r u l e  agains t  such review. J u s t i c e  Murphy 

frankly proposes an expansion of the  Court 's r i g h t  of inquiry 

i n t o  the  proceedings before m i l i t a r y  t r ibuna l s ,  s t a t i n g ,  " j u d i c i a l  

review ava i l ab le  by habeas corpus must be wider than usual  i n  order 

t h a t  proper standards of j u s t i c e  may be enforceable. t'125 J u s t i c e  

125. Ibid. ,  p. 355. 



I 

Rutledge's lengthy d i s sen t  goes much f u r t h e r  i n  reviewing not  only.  

procedural defects ,  but even the  suff ic iency of the  evidence. 

On the  contrary,  the  majority of the Court f e l t  no 

need t o  t e s t  the  t r i a l  of Yamashita by the  F i f t h  Amendment s ince  

no t r e a t y  o r  s t a t u t e  had been viola ted  s t a t i n g  "from t h i s  view- 

point  	i t  is  unnecessary t o  consider what, i n  other s i tua t ions ,  

the F i f t h  Amendment might require .  !!126 , 'This view is  i n  accord 

with what the Supreme Court had held i n  Ex p a r t e  Quirin.  I n  t h a t  

case the  saboteurs i n s i s t e d  t h a t  t h e i r s  was not  a case "a r i s ing  

i n  the  land and naval  forces"  i n  the  sense of the F i f t h  Amendment, 
/ 

and t h a t  therefore  they were e n t i t l e d  t o  a c i v i l  t r i a l  i n  accordance 

with the requirements of the F i f t h  and S ix th  Amendments. The Chief 

Jus t i ce ,  who wrote the  opinion denying the accused the  r i g h t  t o  f i l e  

p e t i t i o n s  f o r  w r i t s  of habeas corpus, conceded arguendo the  f i r s t  

126. 	 For the t r a d i t i o n a l  view, t h a t  enemy a l i e n s  and pr isoners  of 
war have no r i g h t s  o r  p r iv i l eges  under municipal law, see  
Smith, "Martial Law and the  W r i t  of Habeas corpus," 30 Geo. L. 
J a  697 (1942); See Edward S. Corwin, Tota l  War and.  the  Consti- 
t u t i o n  (New York: Alred A. Knopf, 1947) 120, regarding the  
Pres ident ' s  seemingly unlimited powers a s  Commander-in-Chief 
f r e e  of the  F i f t h  Amendment of the Consti tut ion.  Corwin s t a t e s :  

The Const i tu t ion of the  United S t a t e s  fo rb ids  
Congress t o  pass ex post  f a c t o  laws, bu t  the  
prerogative of the President  a s  Commander-in- 
Chief of American forces  when occupying enemy 
t e r r i t o r y  is  not s o  constr icted.  What I say 
above i n  t h i s  l ec tu re  regarding General Yamashita's 
case holds a s  t o  American p a r t i c i p a t i o n  i n  the  
Nuremberg t r i a l s :  the only provision of the Con- 
s t i t u t i o n  t h a t  has any bearing on the  subject  i s  
the  one t h a t  makes the  President  Commander-in-Chief 
of the  Army and Navy 

(p. 123); See a l s o  Pairman, "New Problems of the Consti tut ion,  
11 

op. c i t . ,  and Clinton Ross i ter ,  The Supreme Court and the  Com- 
mander-in-Chief ( ~ t h a c a, N, Y. : Cornell  University Press,  1951), 
2-7, 122. Corwin, Fairman, and Ross i ter  a r e  of the  view t h a t  
American m i l i t a r y  government is  l imi ted  only by i n t e r n a t i o n a l  
law and the  laws of war. 
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proposit ion,  but then proceeded t o  cancel the force  of the concession 

by adding t h a t  "no exception was necessary t o  exclude from the  

operation" of the F i f t h  and Sixth  Amendments cases t h a t  "were 

never deemed t o  be within t h e i r  terms,'' and t h a t  p e t i t i o n e r s '  cases 

were of t h a t  kind. It was never the in ten t ion  of the  F i f t h  and 

Sixth  Amendments, the Chief J u s t i c e  continued, t o  require  t h a t  "un-

lawful enemy be l l ige ren t s  should be proceeded agains t  only on 

presentment and t r i a l  by jury." The Court made no d i s t i n c t i o n  

between Haupt i n  t h i s  r e spec t  from the  other p e t i t i o n e r s  although 

he was a c i t i z e n  of the  United S ta tes .  

J u s t i c e  Rutledge i n  h i s  d issent ing opinion i n  Yamashita 


summed up the doct r ine  of the  case i n  the  following words: 


The di f ference  between the  Court 's view of t h i s  

proceeding and my own comes down i n  the  end t o  

the view, on the  one hand, t h a t  the re  i s  no law 

r e s t r i c t i v e  upon these  proceedings o ther  than what- 

ever r u l e s  and regula t ions  may be prescribed f o r  

t h e i r  government by the  executive au thor i ty  o r  

the  m i l i t a r y  and, on the o ther  hand, t h a t  t h i s  

provision of, the  A r t i c l e s  of War, of the  Geneva 

Convention d the  F i f t h  Amendment apply Emphasis  

s u p p l i e g .  129 

J u s t i c e  Rutledge's own pos i t ion  is  based on the theory t h a t  "the 

Constit u t i o n  follows the  f lag"  on a l l  occasions and everywhere 

except on the f i e l d  of combat. here," he concedes, "the maxim 
. , 

about the  law becoming s i l e n t  i n  the  noise of arms a p p l i e ~ . ' ~  

J u s t i c e  Murphy passes some p r e t t y  censorious comments 

upon the indictment a s  giving scope t o  "vengeance" and "the biased 

2 7 .  I n  r e  Yamashita, op. c i t . ,  p. 81. 
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w i l l  of the  v ic tor ."  H i s  a s se r t ions  should be considered a t t e n t i v e l y .  

Bias and lack of o b j e c t i v i t y  a r e  of course t o  be condemned -
wherever they appear. Object iv i ty  and a dispassionate a t t i t u d e  a re  

g rea t ly  t o  be des i red ,  and ce r t a in ly  the record i n  Yamashita's t r i a l  

d i sc loses  matters  c a l l i n g  f o r  ser ious  a t t en t ion .  However, whether 

s o  or  not ,  it appears t h a t  it was t o t a l l y  i r r e l e v a n t  t o  the  question 

of the  Supreme Courts ju r i sd ic t ion ,  which was the only question before 

it on the  p e t i t i o n  f o r  habeas corpus. 

It i s  submitted t h a t  even within the proper l i m i t s  of 

the  scope of review a s  spel led  out by Chief J u s t i c e  Stone, the  

Court without g r e a t  d i f f i c u l t y  and with considerable j u s t i f i c a t i o n ,  

could have granted the  p e t i t i o n s  and required a r e t r i a l  because of 

f a t a l  defects  within the  proceedings and i n  the  charge a s  drawn. 

As one eminent w r i t e r  has s t a t e d  the case teaches, "not t h a t  the  

Court approved what had been done, but  t h a t  it fastened f u l l  

r e spons ib i l i ty  upon the  mi l i t a ry  a u t h o r i t i e s .  A much t i g h t e r  

p rac t i ce  should be es tabl ished.  11128 

Does the  Const i tu t ion Follow the  Flag. 

The quest ion a s  t o  what standard of proof should be 

required i s  a burning i s sue  about which any universa l  agreement 

i s  doubtless impossible. The A r t i c l e s  of the  UCMJ enacted by 

Congress apply, i n  general ,  only t o  the  system of courts-mart ial  

through which j u s t i c e  i s  administered t o  persons subject  t o  m i l i t a r y  

law, although a few a r t i c l e s ,  however, speak a l s o  of mi l i t a ry  com-

~ 8 .Fairman, New Problems of the Consti tut ion,  op. c i t . ,  p, 631. 



missions a s  wel l  a s  courts-mart ial .  As revealed e a r l i e r  the  mi l i t a ry  

commission is the  t r i b u n a l  which has been developed i n  the  p rac t i ce  

of our Army f o r  the t r i a l  of persons not members of our forces  who 

a r e  charged with offenses aga ins t  the  law of war o r ,  i n  places 

subject  t o  mi l i t a ry  government o r  mar t i a l  r u l e ,  with offenses aga ins t  

the l o c a l  laws o r  aga ins t  the  regula t ions  of the  m i l i t a r y  a u t h o r i t i e s .  

The question immediately presents  i t s e l f  a s  t o  what 

. ex ten t , i f  any,military commissions a r e  bound by c o n s t i t u t i o n a l  

requirements. Does the  Consti tut ion have any appl ica t ion t o  such 

t r ibuna l s  and i f  so  does it control  them a s  it controls  a l l  o ther  

a c t i v i t i e s  ca r r i ed  out  under the  author i ty  of the  United S t a t e s ?  

How f a r  do ,the Const i tu t ion and laws of the United S t a t e s  con t ro l  

the  proceedings of these various t r ibuna l s?  How f a r  is  it a 

proper function of the c i v i l  judiciary u l t imate ly  t o  declare  the  

law, i n  s o  f a r  a s  it i s  applicable t o  them? Sta ted  somewhat 

d i f f e r e n t l y  " ~ o e s  the  Const i tu t ion follow the  f lag ,"  - the  theory 

on which J u s t i c e  Rutledge d i s sen t  was predicated i n  the  Yamashita 

case? 

Professor Fairman commences h i s  ana lys i s  of t h i s  question 

with the  following quotat ion from M r .  J u s t i c e  White's opinion i n  

-Dorr v. United S t a t e s  which i s  characterized a s  " the  s e t t l e d  law 

of the court." 

Every funct ion of the  government being ... 
derived from the  Consti tut ion,  it follows 
t h a t  the  instrument i s  everywhere and a t  a l l  
times p o t e n t i a l  i n  so f a r  a s  i t s  provisions 
a r e  appl icable  ... 
I n  the  case of t e r r i t o r i e s ,  a s  i n  every o ther  
instance,  when a  provision of the  Consti tut ion 



i s  involved, the  quest ion which a r i s e s  is, not  
whether the  Consti tut ion i s  operat ive,  f o r  t h a t  
i s  se l f -evident ,  but  whether the  provision r e l i e d  
on i s  applicable.  L~mphasis  s u p p l i e g .  129 

Fairman then poses the  question, "What i s  the s i t u a t i o n  a s  t o  the  

cour ts  of the  m i l i t a r y  government & ~ e r m a n f i  Does our Consti- 

tu t ion  speak t o  these  t r ibuna l s ,  and i f  so, what does it say?" He 

answers h i s  question: 

It says t h a t  the  Pres ident  i s  commander-in-chief 
and t h a t  he pres ides  over our i n t e r n a t i o n a l  
r e la t ions ;  it provides powers f o r  the  waging of 
war, a f i e l d  wherein both the President  and 
the  Congress have functions which need. not  
be disentangled f o r  purposes of the  present  
inquiry.  This, it i s  believed, p r e t t y  we l l  
covers what our Consti tut ion bas t o  say on the  
subject  of American mi l i t a ry  government cour ts  
i n  fore ign countries.  130 

As was noted i n  the  preceeding discussion of the  Yamashita 

case, 	 the  d issent ing j u s t i c e s  considered t h a t  s ince  the  commission 

was s e t  up under the  au thor i ty  of the United S t a t e s ,  the  defendant 

was e n t i t l e d  t o  the  guarantees of due process of law asse r t ed  i n  the  

F i f t h  Amendment. According t o  J u s t i c e  Murphy: 

The F i f t h  Amendment guarantee of due process of 
law app l ies  t o  'any person' who i s  accused of a 
crime by the  Federal  Government o r  any of i t s  
agencies. No exception i s  made a s  t o  those who 
a r e  accused of war crimes o r  a s  t o  those who possess 
the  s t a t u s  of an enemy be l l ige ren t .  Indeed, such 
an exception would be contrary t o  the  whole philosophy 
of human r i g h t s  which makes the  Const i tu t ion the  
g r e a t  l i v i n g  document t h a t  i t  is. The immutable 

129. 	 Dorr v. United S t a t e s ,  195 U.S. 138 (1904), i n  Fairman, New 
Problems 6T the  Consti tut ion,  op. c i t . ,  p. 587. 

130. 	-Ib id . ,  pp. 623-624. 
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r i g h t s  of the  individual ,  including those secured 
by the  due process clause of the  F i f t h  Amendment, 
belong not  alone t o  the  members of those nations 
t h a t  excel  on the  b a t t l e f i e l d  o r  t h a t  subscribe 
t o  the  demmratic ideology. They belong t o  every 
person i n  the  world, v i c t o r  o r  vanquished, what- 
ever may be h i s  race,  color  o r  b e l i e f s .  They r i s e  
above any popular passion o r  frenzy of the  moment. 
No court  o r  l e g i s l a t u r e  o r  executive, not  even 
the  mightiest  army i n  the  world, can ever destroy 
them. Such i s  the  universa l  and indes t ructable  
nature of the  r i g h t s  which the  due process clause 
of the F i f t h  Amendment recognizes and p ro tec t s  
when l i f e  o r  l i b e r t y  i s  threatened b v i r t u e  of 
the  au thor i ty  of the United S ta tes .  131 
On the o ther  hand, the  Chief Jus t i ce ,  speaking f o r  the  

majority of the  Court, declined t o  hold t h a t  "due process" i n  the  

sense applicable t o  domestic t r ibuna l s  applied t o  a t r i b u n a l  

es tabl ished under i n t e r n a t i o n a l  law. ~ x c e ~ ta s  Congress had expressly 

declared otherwise, the  competence and procedure of such t r ibuna l s  

were, he thought, determined by i n t e r n a t i o n a l  law and, i n  the 

case of mi l i t a ry  commissions, it belonged i n  the f i rs t  instance t o  

the  mi l i t a ry  commander t o  apply the law. There is  nothing novel i n  

t h i s  doctr ine.  The Supreme Court has held t h a t  the  Const i tu t ional  

guarantees do not  apply automatically t o  e x t r a t e r r i t o r i a l  cour ts  

es tabl ished i n  pursuance of t r e a t i e s  (1n r e  ROSS), 132 t o  cour ts  

i n  occupied fore ign t e r r i t o r y  ( ~ e e l e y  v. o r  t o  ~ e n k e l ) , ~ ~ ~  

mi l i t a ry  commissions (EX p a r t e  Vallandingham134 and Ex p a r t e  ~ u i r i n )  .135 

131. I n  r e  Yamashita, op. c i t . ,  pp. 26, 27. 

132. I n  r e  Ross, 140 U.S. pp. 453, 464 (1890). 

133. Op. c i t . ,  pp. 109, 122. 

134. Op. c i t . ,  p. 243. 

135. Op. c i t . ,  p. 1. 



It has even been held t h a t  they do not  automatically apply i n  

annexed t e r r i t o r i e s  not  y e t  incorporated i n t o  the  United S t a t e s  

( ~ a w a i iv. 	 and Dorr v. United s t a t e s ) l Y 7  although the M a n B i ~ h i l ~ ~-
Court 	"suggestedt' t h a t  "ce r t a in  n a t u r a l  r i g h t s  ( including the  r i g h t  

t o  due process of law) enforced i n  the  cons t i tu t ion  by prohibi-  

t i o n  agains t  in ter ference  with them" may be guaranteed i n  unincor- 

porated t e r r i t o r y  but  "what may be termed a r t i f i c i a l  o r  remedial 

r i g h t s  which a r e  pecu l i a r  t o  our system of jurisprudence" a r e  

138not. 

The dissent ing jus t i ces  res ted  p r inc ipa l ly  on the F i f t h  

Amendment, although, it i s  believed t h a t  the  Amendment was c l e a r l y  

not intended t o  apply l i t e r a ' l l y  i n  cour ts  exerc is ing j u r i s d i c t i o n  

over the  enemy .l39 Perhaps they had i n  mind the  d i s t i n c t i o n  made 

i n  Downes v. Bidwell and Hawaii v. Mankichi between "natural"  and 

" a r t i f i c i a l "  r i g h t s .  It is  submitted t h a t  the  d issent ing j u s t i c e s  

136. 	 Hawaii v. Mankichi, 190 U.S. 197 (1902). 

137. 	 Op. c i t . ,  p. 138. 

138. 	 Downes v. Bidwell, 182 U.S. 244,,282 (1900). 

139. 	 D i f f i c u l t  quest ions a r e  presented when an attempt i s  made t o  
apply the  due process clause t o  the  t r i a l  of such persons by 
mi l i t a ry  commissions. I n  order t o  do s o  the  following quest ions 
must be answered i n  the af f i rmat ive  (1)Are mi l i t a ry  t r ibuna l s  
of any type sub jec t  t o  the  due process requirements of the  
F i f t h  Amendment? I n  an o lder  case the  Supreme Court s t a t e d  
t h a t  so  f a r  a s  those i n  the  mi l i t a ry  service  a r e  concerned, 
m i l i t a r y  law i s  due process, Reaves v. Ainsworth, 219 U.S. 
296 (1911). Cer ta in ly  an enemy s o l d i e r  has no g rea te r  r i g h t s  
than a member of our own armed forces .  (2)  Is due process a 
proper subject  of j u d i c i a l  review by way of a c o l l a t e r a l  a t t a c k  
through a p e t i t i o n  f o r  a w r i t  of habeas corpus? and (3)  Do non- 
res iden t  enemy a l i e n s  have any Const i tu t ional  ~ i g h t s ?  



would have beenon f irmer ground i f  they had sought standards 

es tabl ished i n  i n t e r n a t i o n a l  law. 140 

I f  any doubt s t i l l  exis ted  a f t e r  the  Yamashita decision 

t h a t  the  Consti tut ion did  not extend t o  a l i e n  occupied t e r r i t o r i e s  

and peoples, t h a t  doubt should have been put  t o  r e s t  by the sub- 

sequent ru l ing  of the Supreme Court i n  Johnson v. Eisentrager,  supra. 

This decision r e f l e c t s  the  views of most leading cases and t e x t s .  

I n  t h a t  case twenty-one German nat ionals  were captured i n  China 

and t r i e d  and convicted by an American mi l i t a ry  commission i n  China 

f o r  v io la t ions  of the  law of war. These Germans were returned t o  

t h e i r  nat9Ve land and imprisoned i n  Landsberg Germany i n  the custody 

of the United S t a t e s  Army. Claiming t h a t  t h e i r  t r i a l ,  conviction 

and imprisonment v io la ted  A r t i c l e s  I and I11 of the  F i f t h  Amend- 

ment and other  provisions of our Consti tut ion,  they pet i t ioned f o r  

a w r i t  of habeas corpus t o  the  D i s t r i c t  Court f o r  the D i s t r i c t  of 

Columbia. The D i s t r i c t  Court dismissed t h e i r  p e t i t i o n  on au thor i ty  

of Aherns v. clark141 wherein the  Supreme Court had decided t h a t  the  

"respective jur isdic t ion"  of a  Federa l  Court was a  t e r r i t o r i a l  

jur isdic t ion.  142 On appeal t o  the  Court of Appeals of the  D i s t r i c t  

of Columbia the decis ion of the  D i s t r i c t  Court was reversed. 143 

140. 	 I n  Application of Homma, 327 U.S. 759 (1946) the  Court was 
presented with a  case analogous t o  t h a t  of Yamashita, and r e l i e f  
was denied i n  a  p e r  curiam opinion on author i ty  of t h a t  case. 
J u s t i c e s  Murphy and Rutledge f i l e d  shor t  d issent ing opinions 
general ly on the same grounds a s  i n  Yamashita. 

142. 	-Ib id .  

143. 	 84 App. D. C. 396, 174 F.2d 961. 



On c e r t i o r a r i  t o  the  Supreme Court, the  Court of Appeals 

was overruled. J u s t i c e  Jackson who wrote the opinion of the  Court 

characterized "the ul t imate quest ion &resented a d  one of j u r i s -

d ic t ion  of c i v i l  courts  of the  United S t a t e s  -vis-a-vis-mil i t a ry  

a u t h o r i t i e s  i n  dealing with enemy a l i e n s  overseas. "144 J u s t i c e  

Jackson reviews the  e x i s t i n g  doct r ine  regarding a l i e n s  ana enemy 

a l i e n s  and points  ou t  t h a t  it has never been the p rac t i ce  t o  

extend any Const i tu t ional  r i g h t s  under American law t o  persons who 

qual i fy  ne i the r  by reason of American c i t i zensh ip  nor residence 

145within American t e r r i t o r y .  

As f o r  the contention t h a t  these  Germans were protected 

by the  F i f t h  Amendment, J u s t i c e  Jackson notes: 

The Court of Appeals has c i t e d  no au thor i ty  
whatever f o r  holding the  F i f t h  Amendment confers 
r i g h t s  upon a l l  persons, whatever t h e i r  na t iona l i ty ,  
wherever they a r e  located and whatever the re  
offenses,  except t o  quote extensively from a  
d issent ing opinion i n  I n  r e  Yamashita,... The 
holding of the  Co t i n  t h a t  case is, of course, 
t o  the  contrary.  1B 

Commenting upon the  doct r ine  t h a t  the term "any person" i n  the  

F i f t h  Amendment spreads i ts  protec t ion over enemy a l i e n s ,  J u s t i c e  

Jackson s ta ted:  

When we analyze the  claim prisoners a r e  a s s e r t i n g  
and the  court  below sustained,  it amounts t o  a  
r i g h t  not  t o  be t r i e d  a t  a l l  f o r  an offense aga ins t  

144. Johnson v. Eisentrager,  op. c i t . ,  p. 765. 

145. -Ib id . ,  pp. 763, 768, 775-782. 

146. -Ibid., p.  783. 



our armed forces .  I f  the F i f t h  Amendment p ro tec t s  

them from mi l i t a ry  t r i a l s ,  the  Sixth  Amendment 

a s  c l e a r l y  p roh ib i t s  t h e i r  t r i a l  by c i v i l  courts .  

The l a t t e r  requires  i n  a l l  cr iminal  prosecutions 

t h a t  the  'accused' be t r i e d  'by an impar t i a l  

jury of the  S t a t e  and d i s t r i c t  wherein the  crime 

s h a l l  have been committed, which d i s t r i c t  s h a l l  

have been previously ascertained by law.'  And 

i f  the  F i f t h  be held t o  embrace these pr isoners  

because it uses the  inc lus ive  term 'no person' 

the S ix th  must, f o r  it app l ies  t o  'accused.' 


If t h i s  Amendment inves t s  enemy a l i e n s  i n  unlawful 
h o s t i l e  ac t ion  aga ins t  us with immunity from m i l i t a r y  
t r i a l ,  it puts  them i n  a  more protected pos i t ion  than 
our own so ld ie r s .  American c i t i z e n s  conscripted i n t o  
the  m i l i t a r y  service  a re  thereby s t r ipped of t h e i r  
F i f t h  Amendment r i g h t s  and a s  members of the m i l i t a r y  
establishment a r e  subject  t o  d i sc ip l ine ,  including 
mi l i t a ry  t r i a l s  f o r  offenses aga ins t  a l i e n s  o r  
Americans... It would be a  paradox indeed i f  
what the  Amendment denied t o  Americans it guaranteed 
t o  enemies.... 

If the  F i f t h  Amendment confers i t s  r i g h t s  on a11 
the  world except Americans engaged i n  defending 
it, the  same must be t r u e  of the  companion c i v i l -  
r i g h t s  Amendments, f o r  none of them i s  l imi ted  by 
i t s  express terms, t e r r i t o r i a l l y  o r  a s  t o  persons. 
Such a  construction would-mean t h a t  during mi l i t a ry  
occupation i r reconc i l ab le  enemy elements, g u e r r i l l a  
f i g h t e r s ,  and 'werewolves' could requ i re  the  
American Judic iary  t o  assure  them freedoms of 
speech, press,  and assembly a s  i n  the  F i r s t  Amend- 
ment, r i g h t  t o  bear arms a s  i n  the  Second, s e c u r i t y  
aga ins t  'unreasonable' searches and se izures  a s  
i n  the  Fourth, a s  we l l  a s  r i g h t s  t o  jury t r i a l  a s  
i n  the  F i f t h  and S ix th  Amendments. 

Such e x t r a t e r r i t o r i a l  appl ica t ion of organic law 
would have been s o  s i g n i f i c a n t  an innovation i n  
the ' ,p rac t i ce  of governments t h a t ,  i f  intended o r  
apprehended, it could scarcely  have f a i l e d  t o  
e x c i t e  contemporary comment. Not one word can be 
c i t ed .  No decis ion of t h i s  Court supports such a  
view. C f .  Downes v. Bidwell, ... None of the  learned 
commentators on our Const i tu t ion has even hinted  a t  
it. The p rac t i ce  of every modern government i s  
opposed t o  it. LEmphasis supplieg14'f  

147. -Ib id . ,  excerpts  from pp. 782, 783, 784, 7 8 5  M r .  J u s t i c e  Black 
dissented,  h i s  views being shared by J u s t i c e s  Douglas and Burton. 
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It i s  submitted t h a t  the reasoning s t a t e d  i n  the fo re -  

going quotat ion i s  d i spos i t ive  of the  contention t h a t  a l l  mi l i t a ry  

adjudicat ive organs who a c t  by v i r t u e  of the  author i ty  of the  United 

S t a t e s  a r e  bound t o  respect  every p r inc ip le  codified i n  our Consti- 

tu t ion .  I n  the  words of Mr. J u s t i c e  White, supra, 'the quest ion which 

a r i s e s  is ,  not  whether the  Consti tut ion i s  operat ive,  f o r  t h a t  i s  

self-evident ,  but  whether the provision r e l i e d  on i s  appl icable  " 

DmPh&siss u p p l i e ~ .  It is  submitted t h a t  the  Const i tu t ion simply 

does not  automatical ly extend i t s  protec t ion t o  a l i e n s  espec ia l ly  

a l i e n  enemies t r i e d  by mi l i t a ry  commissions. The F i f t h  and S ix th  

amendments were never intended t o  be applicable t o  proceedings 

before m i l i t a r y  commissions i n  such cases. The only provision of 

the  Consti tut ion which governs these t r ibuna l s  i s  the  provision 

providing t h a t  the  President  a s  Commander-in-Chief i s  responsible.  

The s p e c i f i c  provisions of the  Consti tut ion governing the  organiza- 

t i o n  and operat ion-of the Government of the  United S t a t e s ,  do not,  

by t h e i r  own force,  govern the  organizat ion and operat ion of our 

mi l i t a ry  t r ibuna l s  t ry ing  offenses a l leged a s  v io la t ions  of the  laws 

of war. No doubt the  m i l i t a r y  commanders who a r e  agents of the  

President  i n  t h i s  r e spec t  w i l l  i n  the  main be animated by the  con-

148
ceptions of j u s t i c e  t h a t  p r e v a i l  i n  t h i s  country. 

148. 	 O'Brien, The Consti tut ion of the  United S t a t e s  and the Occupa- 
t i o n  of Germany, 1World Po l i ty  61 (1957). Professor O'Brien 
i n  t h i s  i l luminat ing and thought provoking a r t i c l e  i s  of the  
opinion t h a t  the  law should be tha t :  

the  Const i tu t ion,  s ince  it i s  the  b a s i s  f o r  a l l  
o f f i c i a l  a c t s  of the government ... places sub- 
s t a n t i v e  and procedural l imi ta t ions  on a l l  o f f i c e r s  
of the  United S t a t e s  who exerc ise  i t s  author i ty  



Impact of Recent Supreme Court Decisions Upon " ~ u e  Process" 

Requirements. 

Recently, i n  the  case of Ikeda v. YcNamara,149 Bennet 

Ken Ikeda, 	a c i t i z e n  of the  United S t a t e s  i n  a c i v i l i a n  s t a t u s  i n  

the  Ryukyu Is lands  ( ~ k i n a w a )  pet i t ioned the United S t a t e s  D i s t r i c t  

Court f o r  the  D i s t r i c t  of Columbia f o r  a w r i t  of habeas corpus. 

At the  time of f i l i n g  the  p e t i t i o n ,  p e t i t i o n e r  was i n  the  custody 

of the Army i n  the  Ryukyu Is lands  a s  a r e s u l t  of being bound over 

f o r  t r i a l  by an order of a judge of the United S t a t e s  C i v i l  Adminis- 

t r a t i o n  Court (he re ina f te r  r e fe r red  t o  a s  USCAR). P e t i t i o n e r  was 

charged with c e r t a i n  v io la t ions  of C i v i l  Administration Ordinances 

under A r t i c l e s  of the  United S t a t e s  C i v i l  Administration Ryukyu Penal 

Code. 

The p e t i t i o n  places i n  i s sue  the c o n s t i t u t i o n a l  au thor i ty  

of USCm cour ts  t o  t r y  United S t a t e s  nat ionals  who a re  not  ind ic ted  

148. 	 anywhere, over anyone, f o r  any reason ... Conquered 
enemies a r e  e n t i t l e d  t o  c e r t a i n  r i g h t s  a s  men. ...The problem i s  not ,  therefore ,  whether conquered 
peoples have r i g h t s ;  it i s  ra the r ,  the United 
S t a t e s  intends t o  guarantee them t h e i r  God-given 
r i g h t s .  (pp. 103, 104, 107). 

However, Professor O'Brien's premises a r e  based primari ly on 
dissent ing opinions i n  a long l i n e  of cases including Yamashita 
and Eisentrager.  He, himself,  acknowledges "for  the  present ,  
however, it i s  qu i t e  c l e a r  t h a t  the Court i s  not  going t o  
change i t s  recent  ru l ings  i n  t h i s  regard and the  decis ion i n  
cases such a s  those of Yamashita and Eisent rager  must be 
accepted a s  c o n s t i t u t i o n a l  doct r ine  and law." 

149. 	 Bennett Ken Ikeda v. McNamara, United S t a t e s  D i s t r i c t  Court 
For The D i s t r i c t  of Columbia, Habeas Corpus No.  416-62, Oct. 
19, 1962, signed by Judges Charles F. McLaughlin. 



by grand jury or  accorded a jury t r i a l .  

The Ryuku Is lands  were incorporated a s  an i n t e g r a l  p a r t  

of the Japanese s t a t e  i n  1871. The mi l i t a ry  occupationof these 

i s l ands  by the  United S t a t e s  began with the Ba t t l e  of Okinawa i n  

A p r i l  1945 and from t h a t  time u n t i l  the  e f f e c t i v e  date  of the  Treaty 

of Peace with Japan, 28 A p r i l  1952,i5S the  Is lands  were governed by 

the  executive department a s  occupied t e r r i t o r y .  A r t i c l e  I11 of 

the  Treaty of Peace with Japan vested i n  the United S t a t e s  a l l  power 

of administrat ion,  l e g i s l a t i o n ,  and ju r i sd ic t ion  over the  Is lands  

u n t i l  such time a s  the United S t a t e s  should propose t h a t  they be 

placed under United Nations t rus teeship .  

Congress has not y e t  provided f o r  the  government of the 

Ryuku Is lands .  Pending such ac t ion  by Congress the  Pres ident  under 

the  doct r ine  es tabl ished by the  Supreme Court decisions discussed 

supra, may continue t o  govern the  Ryukyu Is lands  u n t i l  such time 

a s  Congress does a c t .  Included i n  the power t o  govern is the  

exerc ise  of l e g i s l a t i v e ,  executive, and j u d i c i a l  powers. Pursuant 

t o  these powers the  Pres ident  i n  June 1957 promulgated Executive 

Order 10718 which es tabl ished the  USCAR court  system. Neither the  

terms of the Executive Order, a s  amended, nor by t h e  terms of any 

r u l e s  and regula t ions  i n  implementation thereof is  any provision 

made f o r  indictment by a grand jury a s  required by the  F i f t h  Amend- 

ment t o  the  Const i tu t ion o r  f o r  a t r i a l  by jury a s  required by 

A r t i c l e  111, Sect ion 2, Clause 3 of the  Consti tut ion and by the  



Sixth  Amendment t o  the  Consti tut ion.  


On October 19, 1962, the  D i s t r i c t  Court f o r  the D i s t r i c t  


of Columbia, having heard o r a l  argument, found t h a t  the  Court had 

ju r i sd ic t ion  of the  p a r t i e s  and of the  subject  matter of the  cause. 

The p e t i t i o n  f o r  habeas corpus was granted on the bas i s  of the  Courts 

conclusion t h a t  "the den ia l  t o  the  p e t i t i o n e r  of t r i a l  before a 

court ,  of indictment by a  grand jury ... and of t r i a l  by a jury ... 
i s  i n  v io la t ion  of the p e t i t i o n e r ' s  cons t i tu t iona l  r i g h t s .  11151 

At f i r s t  blush, it would appear t h a t  the  Court e r red  i n  

the  Ikeda case, supra, and t h a t  the  cases of Madsen v. Kinsella ,  In 

r e  Yamashita, and Johnson v. Eisentrager were d i spos i t ive  of the  

i ssues  presented. However, i n  view of the  trend of recent  decisions 

of the United S t a t e s  Supreme Court and the  very broad and sweeping 

langauge used i n  those decisions,  the question bears c lose r  scrut iny.  

It is  c l e a r  t h a t  the  e a r l y  decisions of the  United S t a t e s  

Supreme Court support the  cons t i tu t iona ly  of denying t o  United 

S t a t e s  nat ionals  the r i g h t  t o  grand jury indictment and jury t r i a l  

152before such cour ts  a s  the  USCAR courts .  

11. 	Ikeda v. McNamara, op. c i t . ;  For a complete Report on Admin- 
i s t r a t i o n  of J u s t i c e  i n  the  Ryukyu Is lands  see JAGW 1961/1234. 

152. 	 Madsen v. Kinsella ,  c i t . ;  Hawaii v. Mankichi, op. c i t .  I n83y-
annexing Hawaii i n  19 the U. S. Senate adopted the  Newlands 
Resolution providing f o r  the  continuation i n  e f f e c t  of Hawaiian 
l e g i s l a t i o n  "not contrary t o  the Consti tut ion of the  United 
s t a t e s . "  The accused, a  Hawaiian, was t r i e d  and convicted f o r  
manslaughter. The Hawaiian a c t  governing criminal  procedure 
did not  provide f o r  grand jury indictment and the  provision 
r e l a t i n g  t o  the  t r i a l  jury system was inadequate. Mankichi 
contended the  Hawaiian l e g i s l a t i o n  was unconst i tu t ional .  The 
Supreme Court decided aga ins t  him on the bas i s  t h a t  only 
"fundamental r i g h t s "  contained i n  the Const i tu t ion were applicable 



The broad language used i n  the  decisions of Reid v. 

cover t , lS3 wherein the  ju r i sd ic t ion  of courts-mart ial  over c i v i l i a n s  

was declared unconst i tu t ional ,  r a i s e s  some doubt a s  t o  whether the 

Supreme Court recognized any l imi ta t ions  with respect  t o  the con-

s t i t u t i o n a l  guarantee concerning jury t r i a l  even when the  t r i a l  

i s  by mi l i t a ry  commission. 

As previously indicated,  on the rehearing i n  Reid -v. 

Covert, the d issent ing J u s t i c e s  became the  majority. Pe r t inen t  

t o  t h i s  i s sue  a r e  the  following e x t r a c t s  from the d issent ing 

opinions i n  the  f i r s t  decision: 

T r i a l  by jury i n  a court  of law and i n  accordance 
with t r a d i t i o n a l  modes of procedures a f t e r  an 
indictment by a grand jury i s  one of the most 
v i t a l  b a r r i e r s  t o  governmental a r b i t r a r i n e s s .  
These procedural safeguards were embedded i n  
the  Federal  Consti tut ion t o  secure t h e i r  invio- 
l a t eness  and s a n c t i t y  agains t  the passing demands 
of expediency o r  convenience... The protec t ion 
of c o n s t i t u t i o n a l  r i g h t s  of Americans abroad 
is  not  l imi ted  t o  'fundamental' r i g h t s ,  but  i n  
any event t r i a l  before a c i v i l i a n  judge and t r i a l  
by an independent jury picked from the  common 
c i t i z e n r y  a r e  such f undamental r i g h t s .  154 

I n  1957 the  Supreme Court handed down i ts  second, and 

f i n a l  decision i n  the  case of Reid v. Covert. Mr. J u s t i c e  Black 

152. i h  Hawaii and t h a t  the  grand and p e t i t  jury provisions were 
Of a  procedural r a t h e r  than of a  fundamental nature.  See 
a l s o  Dorr v. United S t a t e s ,  op. c i t . ;  Balzac v. Puerto Rico, 
258 U.S. 298 (1921); Rassmussen v. United S ta tes ,  197 U.S. 
516 (1905); I n  re ROSS, op. c i t . ,  p. 453 (1890). 

153. See a l s o  McElory v. Guagliardo, op. c i t . ;  Grisham v. Hagan, 
op. c i t . ;  Kinsella  v. Singleton, op. c i t . ,  which extended 
the  doct r ine  l a i d  down i n  Reid. 

154. Reid v. Covert, 351 U.S. 485. 
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delivered an opinion i n  which three  J u s t i c e s  joined. At the  

outse t  he noted: 

These cases r a i s e  bas ic  cons t i tu t iona l  i s sues  
of the utmost concern. They c a l l  i n t o  quest ion 
the  r o l e  of the mi l i t a ry  under our system of 
government. They involve the  power of Congress 
t o  expose c i v i l i a n s  t o  t r i a l  by mi l i t a ry  tri-
b u n a l s , u n d e r - r e g u l a t i o n sand- - - - -procedures, ... 
L~mphasis  s u p p l i e g  

The opinion continues: 

At the beginning we r e j e c t  the idea t h a t  when 
the  United S t a t e s  a c t s  aga ins t  c i t i z e n s  abroad 
it can do so  f r e e  of the  B i l l  of Rights. The 
United S t a t e s  i s  e n t i r e l y  a  crea ture  of the 
Consti tut ion.  Its powers and author i ty  have 
no other  source. It can only a c t  i n  accordance 
with a l l  l i m i t a t i o n s  imposed by the  const i tu t ion.  
When the  Government reaches out  t o  punish a  
c i t i z e n  who is  abroad, the - sh ie ld  which . - ,ll- . tine B i-
of Rights add other p a r t s  of the  Const i tu t ion 
provide t o  p ro tec t  h i s  l i f e  and l i b e r t y  should 
not  be s t r ipped away j u s t  because he happens t o  
be i n  another land. Every extension of mi l i t a ry  
ju r i sd ic t ion  i s  an encroachment on the j u r i s -  
d i c t i o n  of t h e  c i v i l  courts ,  and more important, 
a c t s  a s  a  depr ivat ion of the  r i g h t  t o  jury t r i a l  
and of o ther  t reasured c o n s t i t u t i o n a l  protec t ions .  
Having run up aga ins t  the  s t e a d f a s t  bulwark of the  
B i l l  of Rights, the  Necessary and Proper Clause 
cannot extend the  scope of Clause 14. It seems 
c l e a r  t h a t  the  Founders had no in ten t ion  t o  -

permit the  t r i a l  of c i v i l i a n s  i n  m i l i t a r y  courts ,  
where they would be denied jury t r i a l s  and other 
c o n s t i t u t i o n a l  protec t ions ,  merely by giving 
Congress the  power t o  make r u l e s  which were 
'necessary and proper'  f o r  the  regula t ion of the  
' land and naval  f o r c e s . '  Such a  l a t i t u d i n a r i a n  
i n t e r p r e t a t i o n  of these clauses would be a t  war 
with the  well-established purpose of the  Founders 
t o  keep the  m i l i t a r y  s t r i c t l y  wi th in  i t s  proper 
sphere, subordinate t o  c i v i l  author i ty .  The 
Const i tu t ion does not  say t h a t  Congress can 
regula te  ' t he  land and naval fo rces  and a l l  o ther  
persons whose regula t ion might have some r e l a -  
t ionsh ip  t o  maintenance of the  land and naval  
fo rces . '  &mphasis s u p p l i e g  

-

155. Excerpts from Reid v. Covert, 354 U.S. pp. 3, 5, 6, 21, and 30. 
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It w i l l  be observed t h a t  the  opinion of J u s t i c e  Black 

not only did not  overrule the  "Insular  cases" supra, ( ~ a w a i iv. 

blankichi and r e l a t e d  cases)  but  it very ca re fu l ly  showed t h a t  they 

were not applicable and dist inguished them from the  Reid case. I n  

t h i s  regard the opinion provides: 

The Court 's  opinion l a s t  term a l s o  r e l i e d  on 
the  ' Insu la r  Cases' t o  support i t s  conclusion 
t h a t  A r t i c l e  I11 and the F i f t h  and Sixth  Wend- 
ments were not applicable ... We bel ieve  t h a t  
r e l i a n c e  was misplaced ... The ' Insu la r  Cases' 
can be dist inguished from the present  cases i n  
t h a t  they involved the power of Congress t o  
provide r u l e s  and regula t ions  t o  govern tem- 
p o r a r i l y  t e r r i t o r i e s  with wholly d i s s imi la r  
t r a d i t i o n s  and i n s t i t u t i o n s  whereas here the  
bas i s  f o r  governmental power i s  American c i t i zen-  
ship.  None of these cases had anything t o  do with 
mi l i t a ry  t r i a l s  and they cannot properly be used 
a s  .vehicles t o  support an extension of m i l i t a r  
j u r i s d i c t i o n  t o  c i v i l i a n s .  L~mphasis  supplied g.156 

It i s  	submitted t h a t  the  Supreme Court 's holding i n  the  

-Reid case i n  no way a f f e c t s  p r i o r  holdings of the  Court a s  r e l a t e s  

t o  mi l i t a ry  commissions o r  t r ibuna l s  i n  the  nature of such com- 

1-56. 	 -*I b i d  pp. 12, 14. The comments i n  J u s t i c e  Black's decis ion 
concerning the  11insular"  cases ( ~ a w a i iv. Mankichi and r e l a t e d  
cases)  and the  Ross case a r e  p a r t i c u l a r l y  pe r t inen t  (see fn .  
152 above). A f t e r  d is t inguishing the  "Insular  cases , I 1  J u s t i c e  
Black continued: " ~ t  t h e  Ross case should be l e f t  a s  bes t ,  
a r e l i c  from a d i f f e r e n t  era ."  As t o  the  " ~ n s u l a r "  cases 
J u s t i c e  Black commented: 

Moreover it is  our Judgement t h a t  ne i the r  the  
cases nor t h e i r  reasoning should be given any 
f u r t h e r  expansion. The concept t h a t  the  B i l l  
of Rights and other  c o n s t i t u t i o n a l  protec t ions  
aga ins t  a r b i t r a r y  government a r e  inoperat ive 
when they become inconvenient or  when expediency 
d i c t a t e s  otherwise i s  a very dangerous doct r ine  
and i f  allowed t o  f l o u r i s h  would destroy the  
benef i t  of a  wr i t t en  Consti tut ion and under- 
mine the  b a s i s  of our Government. (p. 14). 



missions. The Court was i n  no way concerned with m i l i t a r y  t r ibuna l s  

under the  Const i tu t ional  Authority of the  President  a s  Commander- 

in-Chief a s  derived from A r t i c l e  11, Section 2, Clause 1, of the 

Consti tut ion.  The Court was s o l e l y  concerned with the Powers of 

Congress t o  extend the  scope of persons "subject  t o  mi l i t a ry  law" 

and consequently t r i a l  by Courts-martial,  whereby indictment by 

grand jury and t r i a l  by jury were denied. 

I n  the  Reid -case the Supreme Court was presented with 

but  one cons t i tu t iona l  issue;  t h a t  is ,  the  power of Congress t o  

enact l e g i s l a t i o n  under A r t i c l e  I, Section 8, Clause 14, of the  

Consti tut ion,  " to  make Rules f o r  the  Government and Regulation 

of the  land and naval forces ,  " 157 taken i n  conjunction with the  

Necessary and Proper Clause, which made c i v i l i a n s  sub jec t  t o  

mi l i t a ry  law and t o  t r i a l  by courts-mart ial .  Accordingly, the  

Court 's  decision,  properly l imi ted ,  s tands f o r  the  proposit ion 

t h a t  it  i s  unconst i tu t ional  f o r  Congress t o  subject  a c i v i l i a n  t o  

t r i a l  by courts-mart ial  i n  peace time. 

The broad language used by J u s t i c e  Black i n  h i s  opinion, 

when considered out  of context,  might be in te rp re ted  t o  mean t h a t  

under no circumstances might an American c i v i l i a n  be subject  t o  

t r i a l  by a m i l i t a r y  t r i b u n a l  contrary t o  the  F i f t h  and S ix th  Amend- 

ments. It i s  manifest t h a t  t h i s  conclusion is  unwarranted on the  

bas i s  of h i s  opinion. The language when considered i n  context and 

i n  conjunction with the  i s sue  posed warrants no such conclusion. The 

157. Ib id . ,  p. 19. 



opinion of J u s t i c e  Black did not overrule but  t o  the contrary 

dist inguished the "Insular  cases" wherein no r i g h t  t o  grand jury 

indictment and jury t r i a l  were afforded. Howe.ver, o b i t e r  dictum 

i n  the opinion does s t a t e  t h a t  "it seems peculiary anomalous t o  say1' 

t h a t  indictment by a grand jury and t r i a l  by a jury i s  not  considered 

t o  be a "fundamental r igh t "  a s  was held i n  the "Insular  ~ a s e s . "  

Concerning t h i s  the  opinion s t a t e s  : 

While it has been suggested t h a t  only those 
c o n s t i t u t i o n a l  r i g h t s  which a r e  'fundamental' 
p ro tec t s  Americans abroad, we can f ind  no 
warrant, i n  log ic  o r  otherwise, f o r  picking 
and choosing among the  remarkable co l l ec t ion  
of 'thou s h a l t  no t s '  which were e x p l i c i t l y  
fastened on a l l  departments and agencies of 
t h e  Federa l  Governmen by the Const i tu t ion 
and i t s  amendments. l 5  Q 
I n s p i t e  of some of the  broad statements of J u s t i c e  Black 

discussed above, it  is  submitted t h a t  the  decision i n  -Reid v. Covert, 

i s  not author i ty  f o r  the  proposit ion t h a t  the j u r i s d i c t i o n  o r  pro- 

cedure of m i l i t a r y  commissions o r  executive cour ts  which derive 

t h e i r  c o n s t i t u t i o n a l  au thor i ty  from the Pres ident  a s  Commander-in- 

Chief a r e  bound by the  holding i n  t h a t  case. This conclusion i s  

supported t o  some ex ten t  by the  f a c t  t h a t  subsequent t o  the second 

decis ion i n  Reid v. Covert, Mrs. Madsen i n  a habeas corpus proceeding 

contended t h a t  the  l a s t  ru l ing  of the  Court i n  the  Reid case divested 

the  mi l i t a ry  government court  of ju r i sd ic t ion  over her .  The court  

of appeals denied t h i s  contention, s t a t i n g  t h a t  it was bound by 

the Madsen decision. This r u l i n g  the  Supreme Court refused t o  

review. 159 

158. -I b i d . ,  pp. 8,g. 

159. Madsen v. Overholser, see f n .  112, supra. 



It w i l l  be reca l l ed  t h a t  decisions of the  United S t a t e s  

Supreme Court have s p e c i f i c a l l y  held t h a t  where t e r r i t o r y  has 

previously been under m i l i t a r y  occupation and i s  subsequently placed 

under the  exclusive con t ro l  of the  United S t a t e s ,  the Executive may 

continue t o  exerc ise  governmental au thor i ty  pending Congressional 

i.66

action.  It is a l s o  important t o  observe t h a t  the  Supreme Court 

decision i n  Reid v. Covert which s t ruck down the  j u r i s d i c t i o n  of 

courts-mart ial  conferred by Congress over c i v i l i a n s  accompanying 

or  serving with the armed forces  i n  time of peace did no t  purport  

t o  d i v e s t  the  j u r i s d i c t i o n  of mi l i t a ry  commissions t o  t r y  c i v i l i a n s ,  

even though they a r e  American c i t i zens ,  where such commissions s i t  

a s  mi l i t a ry  government cour ts  i n  occupied areas  o r  areas  formerly 

occupied pending Congressional ac t ion.  On the  contrary, the  Supreme 

Court assiduously avoided overruling Madsen v. inse el la,'^^ where-

i n  it was held t h a t  the  President ,  a s  Commander-in-Chief, could 

e s t a b l i s h  and prescr ibe  the  j u r i s d i c t i o n  and procedure of such 

commissions i n  t e r r i t o r y  occupied by Armed Forces of the United 

S t a t e s .  

It m i g h t  be argued t h a t  Madsen v. Kinsella  is not  con-

t r o l l i n g  s ince  it was not  squarely i n  point  a s  the  jury t r i a l  i s sue  

was not d i r e c t l y  r a i s e d  nor s p e c i f i c a l l y  considered by the  court.  

It i s  	noted t h a t  there  was no indictment o r  presentment by grand 

1.60. 	 Cross e t .  a l .  v. Harrison, op. c i t . ;  Dooley v. United S t a t e s ,  
op. c i t . ,  p. 222; DeLima v. Bidwell, 182 U.S. 1 (1900). 

161. 	 Reid v. Covert, 354 U.S. pp. 34, 35-and fn.  63. 



jury, and no t r i a l  by p e t i t  jury i n  Madsen. Though Mrs. Madsen 

could hardly r a i s e  the i ssue ,  s ince  her contention was t h a t  she 

should have been t r i e d  by court-mart ial ,  the Supreme Court d id  

dispose of it i n  a  footnote by pointing out t h a t  the  F i f t h  and 

S ix th  Amendments t o  the  Consti tut ion have no appl ica t ion t o  "cases 

a r i s i n g  i n  the land o r  naval  forces." The f a c t  t h a t  the Court did 

not consider the  point  t o  be of s igni f icance  i n  the case should 

s e t  a t  r e s t  any doubts t h a t  have been expressed i n  t h i s  respect .  162 

It i s  i n t e r e s t i n g  t o  note t h a t  M r .  J u s t i c e  Black, who wrote one of 

the  p r inc ipa l  opinions i n  the  Reid -case, was the  s o l e  d i s sen te r  i n  

Madsen v. Kinsella .  I n  Madsen he thought t h a t  "if American 

c i t i z e n s  i n  present-day Germany a r e  t o  be t r i e d  by the  American 

Government they should be t r i e d  under laws passed by Congress and 

i n  courts  created by Congress under i t s  c o n s t i t u t i o n a l  au thor i ty .  11 163 

He apparently had cour ts -mar t ia l  i n  mind, s ince  t h a t  was Mrs. 1vIadsen1s 

contention. 

I n  the  l i g h t  of the h i s t o r i c a l  and l e g a l  precedents d i s -  

cussed above, it  i s  submitted t h a t  the  Federa l  D i s t r i c t  Court of 

the D i s t r i c t  of Columbia er red  i n  i t s  ru l ing  on the  l e g a l  i s sues  

162. 	 See a l s o  Ex p a r t e  Quirin, op. c i t . ,  pp. 38-40, where it i s  
pointed out  t h a t  such mi l i t a ry  t r ibuna l s  need not  have a  jury, 
s ince  they d id  not  have one a t  the  time of the  adoption of 
the  Const i tu t ion and it was immaterial t h a t  one of those 
involved was a United S t a t e s  c i t i z e n  (p. 20). There i s  no 
requirement of jury i n  t e r r i t o r i e s  ceded to ,  but  not  y e t  
incorporated i n t o ,  the  United S t a t e s  ( ~ l a z a c  v. Puerto ~ i c o ,  
op. c i t . )  much l e s s  i n  fore ign lands which a r e  merely under 
occupation ( ~ e e l e ~  Henkel, c i t . ) .v. op. 

163. 	 Madsen v. Kinsel la ,  op. c i t . ,  p. 372. 



presented i n  the Ikeda case, supra. The USCR Rules of Criminal 


Procedure a r e  s u b s t a n t i a l l y  i d e n t i c a l  t o  the Federal  Rules of 


Criminal Procedure except t h a t  no provision i s  made f o r  i n d i c t -  

ment by grand jury o r  f o r  jury Pas t  Supreme Court 

decisions do not  require  Executive courts  t o  provide indictment 

by grand jury or  t r i a l  by jury t o  United S t a t e s  nat ionals .  However, 

the  broad sweeping lafiguage, much of which i s  d i c t a ,  contained i n  

J u s t i c e  Black's opinion does c a s t  some doubt on the  continued v a l i d i t y  

of denying the r i g h t  of jury t r i a l  and grand jury indictment t o  

United S t a t e s  c i v i l i a n  c i t i z e n s .  

An ind ica t ion  of t h e  thinking of a t  l e a s t  one member of 

the  Supreme Court i n  the  trend of recent  decisions can be found i n  

a recent  James Madison Lecture del ivered by Chief J u s t i c e  Warren 

(who joined J u s t i c e  Black i n  h i s  opinion i n  Reid v. cover t )  a t  the  

New York University Law Center. Chief J u s t i c e  Warren, i n  discussing 

the  re la t ionsh ip  of the  B i l l  of Rights t o  the  mi l i t a ry  es tab l i sh -  

ment, a f t e r  d iscuss ing Reid v. Covert among other  keystone decisions 

s t a t e d: 

The cases I have d e a l t  with, however, d isc lose  
what I regard a s  the  bas ic  elements of the  approach 
the  Court has followed with reasonable consistency. 
There a r e  many other decisions t h a t  echo t h a t  approach, 
and the re  a r e  some, t o  be sure, t h a t  seem incon- 

164. See JAGW 1961/1234, op. c i t .  Tab B. The requirement f o r  grand 
jury indictment is, of course, l imi ted  by the  express terms of 
the  cons t i tu t ion  t o  c a p i t a l  and infamous crimes. The Supreme 
Court has held  t h a t  a jury t r i a l  i s  not required f o r  pe t ty  
offenses.  Natal  v. S t a t e  of Louisiana, 139 U.S. 621 (1890); 
D i s t r i c t  of Columbia v. Colts ,  282 U.S. 63 (1930). 



s i s t e n t  with it. But I would point  t o  Duncan 
v. Kahanamoke F i t i n g  " ~ f .Madsen v. ~ i n s e l l a " 7  
i n  which the  Court h e l d T i n  the  s p i r i t  of Milligan, 
t h a t ,  a f t e r  the  Pear l  Harbor Attack, c i -v i l ians  i n  
the Hawaiian Is lands  were subject  t o  t r i a l  only 
i n  c i v i l i a n  courts,  once these courts  were open.... 

On the  whole, it seems t o  me p l a i n  t h a t  the  Court 
has viewed the  separa t ion and subordination of 
the  m i  1 i tarv e s t a b l i  shment a s  a compel l in~  p r inc ip le .  
When t h i s  p r inc ip le  supports an a s s e r t i o n  of sub- 
s t a n t i a l  v io la t ion  of a  precept  of the  B i l l  of 
Rights, a most extraordinary showing of mi l i t a ry  
necess i ty  i n  defense of the  Nation has been required 
f o r  the  Court t o  conclude t h a t  the  challenged ac t ion  
i n  f a c t  squared with the in junct ions  of the Con- 
s t i t u t i o n .  While s i t u a t i o n s  may a r i s e  i n  which 
deference by Court i s  compelling, the cases i n  which 
t h i s  has  occurred demonstrate t h a t  such a  r e s t r i c -  
t i o n  upon the  scope of review i s  pregnant with 
danger t o  individual  freedom. Fortunately,  the  
Court has genera l ly  been i n  a  pos i t ion  t o  gpply an  
exacting standard.... Lemphasis suppl iegLo '  

However, the  Chief J u s t i c e  acknowledges during h i s  l ec tu re  

t h a t  the  question posed a r e  a l l  va r i an t s  of "the same fundamental 

problem: Whether the disputed exerc ise  of power i s  compatable with 

preservation of the  freedoms intended t o  be insula ted  by the  B i l l  

of ~ i g h t s . "  And moreover, t h a t  while the  judiciary plays an 

important r o l e ,  I t  it is subject  t o  c e r t a i n  s i g n i f i c a n t  l imi ta t ions ,  

with the  r e s u l t  t h a t  o ther  organs of government and the  people 

themselves must bear a  most heavy respons ib i l i ty .  I '  He reaffirmed 

the  proposit ion,  t h a t  so  f a r  a s  the  re la t ionsh ip  of the m i l i t a r y  

t o  i ts own personnel and t o  those subject  t o  the  law of war i s  

165. 	 Warren, Ear l ,  Chief J u s t i c e  of Supreme Court, "The B i l l  of 
Rights and the  ~ i l i t a r ~ , "  U. 181, 196-19737 N.Y. L. Rev. 
(1962). See a l s o  Black, "'The B i l l  of ~ i g h t s , "  35 D.Y. 
U. L. Rev. 865 (1960); Brennan, "The B i l l  of Rights and the  
s t a t e s , "  36 N.Y. U. L. Rev. 761 (1961) f o r  o ther  James 
Madison l e c t u r e s  del ivered a t  the same i n s t i t u t i o n .  



concerned, t h a t  the  bas ic  "hands o f f "  a t t i t u d e  of the Court has been 

t h a t  the l a t t e r ' s  ju r i sd ic t ion  i s  most l imi ted .  

Of course, it i s  v i r t u a l l y  impossible t o  p red ic t  what 

the Supreme Court w i l l  do i f  the Ikeda case reaches t h a t c o u r t .  The 

somewhat novel p rac t i ces  employed i n  the USCAR j u d i c i a l  system were 

given t a c i t  i f  not  express approval i n  Madsen v. Kinsel la ,  and 

were considered t o  be advances i n  the  jurisprudence of m i l i t a r y  

occupation. At the  time, it  was believed t h a t  such p r a c t i c e s  could 

henceforth be followed with assurance i n  order t o  provide post-  

h o s t i l i t i e s  occupation cour ts  t h a t  a r e  we l l  su i t ed  t o  the  t r i a l  

of American c i v i l i a n s .  I n  view of the holding of the D i s t r i c t  Court 

on Ikeda's habeas corpus p e t i t i o n  it i s  important t o  have a reaffirma- 

t i o n  by the Supreme Court of the  p r inc ip les  enunciated i n  Madsen 

concerning t r i a l  before nonstatutory mi l i t a ry  t r ibuna l s .  With g r e a t  

t repidat ion,  t h i s  w r i t e r  concludes, t h a t  it seems accurate t o  say, 

t h a t  a s  of the  present ,  Reid v. Covert, has not  det rac ted  from the 

author i ty  of Madsen v. Kinsella .  His to r i ca l ly ,  the  Supreme Court, 

wisely it i s  believed, has l e f t  the respons ib i l i ty  with the  executive 

branch of the  Government f o r  con t ro l  over the  procedure of mi l i t a ry  

commissions s i t t i n g  a s  m i l i t a r y  government o r  war crimes courts .  

The moral r e s p o n s i b i l i t y  i s  indeed a heavy one, and those upon 

whom it r e s t s  should p e r s i s t  with every e f f o r t  t o  preserve a l l  the  

e s s e n t i a l s  of t r u l y  f a i r  and r a t i o n a l  proceedings. 

In te rna t iona l  Law and the  Denial of Jus t i ce .  

The l a s t  point  t o  be considered i n  t h i s  study i s  whether 

s p e c i f i c  r u l e s  of procedure and evidence i n  the  administrat ion of 



criminal  and c i v i l  jus t i ce  a r e  proscribed and i f  so by what 

standard a r e  they t o  be tes ted .  It i s  c l e a r  t h a t  i n t e r n a t i o n a l  

law s e t s ,  what many Americans consider, l e s s  precise  standards 

of jus t i ce  than does "due process'' of law i n  the  United S t a t e s  

Consti tut ion.  The c i v i l i z e d  countries of the world vary i n  

t h e i r  technical  r u l e s .  Some require  j u r i e s  i n  criminal  cases, 

others do not.  Some pre fe r  an i n q u i s i t o r i a l  procedure, other 

a l i t i g i o u s  procedure. Some, e spec ia l ly  those u t i l i z i n g  jur ies ,  

have r igorous r u l e s  of evidence, o thers  leave the  court  a wide 

freedom t o  examine and weigh every s o r t  of evidence. Some w i l l  

not admit c r i m i n a l ' l i a b i l i t y  Unless the  offense and i t s  penalty 

were very p rec i se ly  defined by law before the a c t  was committed, 

others leave the  t r i b u n a l  a considerable l a t i t u d e  t o  f i n d  criminal  

l i a b i l i t y  and determine pena l t i e s  on the  bas i s  of genera l  d e f i n i -  

t ions  of offenses and p r inc ip les  of law. 

As previously noted Chief J u s t i c e  Stone i n  the  Yamashita 

case, declined t o  hold t h a t  "due processt' i n  the  sense applicable 

t o  domestic t r ibuna l s  applied t o  m i l i t a r y  commissions t ry ing  viola-  

t ions  of t h e  law of war. The competence and procedure of such 

t r ibuna l s  were he thought, determined by i n t e r n a t i o n a l  law, except 

a s  Congress had expressly declared otherwise. It would seem, there-

fo re ,  t h a t  the  propr ie ty  of the  rules of procedure applied by 

m i l i t a r y  government o r  war crimes cour ts  should be put  t o  the  t e s t  

of in te rna t iona l  standards. Accordingly, various sources of i n t e r -  

na t iona l  law should be u t i l i z e d  t o  discover the  standards by which 

t h a t  law determines whether j u s t i c e  has been denied. The decis ive  

considerat ion would seem t o  be whether t r i a l  of an accused by a 



mil i t a ry  commission deprived him of the  protec t ion t o  which he i s  

e n t i t l e d  under i n t e r n a t i o n a l  law, t h a t  is, whether j u d i c i a l  a c t i o n  

produced e i t h e r  a v io la t ion  of some s p e c i f i c  prohibi t ion  i n  the  

Geneva Conventions discussed previously, o r  was i n  disregard of 

those fundamental p r inc ip les  of human j u s t i c e  recognized by 

c iv i l iked  peoples and which a r e  incorporated i n  the preamble of 

Hague Convention I V  of 1907, supra. I n  a l l  cases the deceptive cloak 

of a fo rmal i s t i c  l e g a l i t y  may be pierced t o  determine whether sub- 

s t a n t i v e  r i g h t s  have been viola ted .  

It should be apparent t h a t  i n t e r n a t i o n a l  law cannot 

apply the t e c h n i c a l i t i e s  of any one system of municipal law bu t  

must discover the  genera l  p r inc ip les  underlying a l l  c i v i l i z e d  

systems of law and the  customs inherent  i n  i n t e r n a t i o n a l  p r a c t i c e  

a s  evidenced by conventions, diplomatic discussions,  and opinions 

of in te rna t iona l  t r i b u n a l s  and t e x t  w r i t e r s  . Edwin Borchard, a f t e r  

not ic ing t h a t  diplomatic p rac t i ce  and a r b i t r a l  decisions "have 

es tabl ished the  existence of an i n t e r n a t i o n a l  minimum standard t o  

which a l l  c i v i l i z e d  s t a t e s  a r e  required t o  conform under penalty 

of r espons ib i l i ty , "  wr i tes :  

But the  existence of the  standard and i ts  service  
a s  a c r i t e r i o n  of i n t e r n a t i o n a l  r e spons ib i l i ty  
i n  s p e c i f i c  ins tances  by no means give us a d e f i -  
n i t i o n  of content.  Frequent reference t o  it may 
e a s i l y  give r i s e  t o  the erroneous inference t h a t  
it  is  d e f i n i t e  and definable,  whereas the  v a r i a b i l i t y  
of time, place and circumstance makes it even l e s s  
pre,cise than the  term "due pr,ocess of law," which . 
has a l s o  with the  passage of time added sub- 
s t a n t i v e  content t o  i t s  procedural controls .  
The i n t e r n a t i o n a l  standard i s  compounded of genera l  
p r inc ip les  recognized by the  domestic law of 
p r a c t i c a l l y  every c i v i l i z e d  country, and it i s  
not t o  be supposed t h a t  any normal s t a t e  would 



repudiate it or ,  if able ,  t o  f a i l  t o  observe it. 
Referring t o  i t s  procedural aspects ,  M r .  Root 
i n  1910 characterized it a s  "a standard of jus t i ce ,  
very simple, very fundamental, and of such general  
acceptance by a l l  c i v i l i z e d  countries a s  t o  f o  
a p a r t  of the  in te rna t iona l  law of the world. $2: 
Among d e f i n i t i o n s  of den ia l  of jus t i ce  from the  procedural 

aspect  the  following may be noted: 

I n  exerc is ing ju r i sd ic t ion  under t h i s  Convention, 
no S t a t e  s h a l l  prosecute an a l i e n  who has not  
been taken i n t o  custody by i ts  a u t h o r i t i e s ,  
prevent communication between an a l i e n  held 
f o r  prosecution or  punishment and the  diplomatic 
o r  consular o f f i c e r s  of the S t a t e  of which he i s  
a  nat ional ,  subject  an a l i e n  held f o r  prosecution 
o r  punishment t o  o ther  than j u s t  and humane t r e a t -
ment, prosecute an a l i e n  otherwise than by f a i r  
t r i a l  before an impar t i a l  t r i b u n a l  and without-
unreasonable delay, i n f l i c t  upon an a l i e n  any 
excessive o r  c r u e l  and unusual punishment, or  
subject  an a l i e n  t o  u f a i r  discrimination.  
Bmpha sis s u p p l i e g .  187 

Denial of j u s t i c e  e x i s t s  when there  is a  denia l ,  
unwarranted delay o r  obs t ruct ion of access t o  Courts, 
gross deficiency i n  the  administrat ion of j u d i c i a l  
o r  remedial pi.ocess, f a i l u r e  t o  provide those 
guarantees which a r e  general ly considered ind i s -
pensable t o  the  proper administrat ion of jus t i ce ,  
or  a  manifest ly unjust  judgement. An e r r o r  of a 
na t iona l  court  which does not produce manifest 
i n j u s t i c e  i9,not a den ia l  of j u s t i c e  L~mphasis  
s ~ p p l i e d J . ' - ~  

166. Borchard, "The Minimum Standard of the Treatment of ~ l i e n s , "  
i n  Proceedings of the  American Society of I n t e r n a t i o n a l  Law, 
61 (1939). 

167. Harvard Research, Draft  Convention on J u r i s d i c t i o n  with respect  
t o  Crime, Art .  12; 29 h.J. I n t ' l .  L., Supplement, 596 (1935). 

168. Harvard Research i n  In te rna t iona l  Law, Draf t  Convention 'on 
Responsibil i ty of S t a t e s ,  k t .  9; 23 Am. J. I n t ' l .  L., Spec ia l  
Supplement, 173 (1929). For another d e f i n i t i o n  see I n s t i t u t e  
of In te rna t iona l  Law, 23 Am. J. I n t l l .  L., Spec ia l  Supplement, 
229 (1929) 



Everyone has the r i g h t  t o  have h i s  criminal  and 
c i v i l  l i a b i l i t i e s  and h i s  r i g h t s  determined 
without undue delay by f a i r  public t r i a l  by a 
competent t r i b u n a l  before which he has had 
opportunity f o r  a f u l l  hearing. The s t a t e  has a 
duty t o  maintain adequate t r ibuna l s  and procedures 
t o  make t h i s  r i g h t  e f fec t ive .  

Everyone who i s  detained has the r i g h t  t o  immediate 
j u d i c i a l  determination of the l e g a l i t y  of h i s  
detention.  The =.%ate has a duty t o  provide 
adequate procedures t o  make the  r i g h t  e f fec t ive .  

No one s h a l l  be convicted of crime except f o r  
v io la t ion  of a law i n  e f f e c t  a t  the  time of the 
commission of the  a c t  charged a s  an offense, nor 
be subjected t o  a penalty g rea te r  than t h a t  
applicable a t  the  time of the commission of 
the  offense.169 , 

Commenting on i n t e r n a t i o n a l  p rac t i ce  a s  evidenced by 

the awards of a r b i t r a l  t r ibuna l s  and t r e a t i e s ,  Professor Borchard 

writes:  

While m i l i t a r y  law, operat ing i n  time of war 
only, gives mi l i t a ry  o f f i c e r s  and cour ts  a g rea te r  
d i s c r e t i o n  i n  the matter  of a r r e s t ,  de tent ion 
and imprisonment than i s  accorded t o  c i v i l  
a u t h o r i t i e s  i n  time of peace, they must never-
the less  comply with the  requirements of due 
process of law. Trea t i e s  usually provide f o r  
due process of law i n  the l i t i g a t i o n ,  c i v i l  o r  
criminal ,  t o  which the  respect ive  c i t i z e n s  of 
the  contract ing s t a t e s  a r e  p a r t i e s ,  by s t i p u l a t i n g  
f o r  free access t o  courts ,  formal charges, an 
opportunity t o  be heard, t o  employ counsel, t o  
examine witnesses and evidence, and a guaranty 
of e s s e n t i a l  safeguards agains d e n i a l  of 
jus t i ce  ,@mphasis s u p p l i e g .  278 

169. 	 Statement of E s s e n t i a l  Human Rights by committee representing 
p r i n c i p a l  cu l tu res  of the  world appointed by the  American Law 
I n s t i t u t e ,  1944, A r t i c l e s  7, 8, 9. American Law ~ n s t i t u t e ,  
Essen t i a l  Human Rights. 

170. 	 Borchard, Edwin Diplomatic Protec t ion of Ci t izens  Abroad, 
( ~ e wYork: The Banks Law Publishing Co., 1916) p. 100. 



It is 	c lea r ,  t h a t  an in te rna t iona l  standard of j u s t i c e  has 

long been recognized a s  binding s t a t e s  i n  t h e i r  treatment of r e s iden t  

a l i e n s  and many conventions bind s t a t e s  t o  respect  c e r t a i n  funda- 

mental r i g h t s .  The idea t h a t  the individual  i s  e n t i t l e d  t o  respect  

f o r  fundamental r i g h t s ,  accepted by the  e a r l i e r  wr i t e r s  on i n t e r -  

na t iona l  law, has come under extensive considerat ion recent ly  and 

has been accepted i n  the  United Nations Charter,  one of whose pur- 

poses i s  t o  "achieve i n t e r n a t i o n a l  cooperation i n  promoting and 

encouraging respect  f o r  human r i g h t s  and f o r  fundamental freedoms 

f o r  a l l  without d i s t i n c t i o n  a s  t o  race,  sex, language o r  r e l ig ion .  11 171 

It seems t o  be general ly recognized t h a t  i n t e r n a t i o n a l  law 

requires  t h a t  any s t a t e  o r  group of s t a t e s  i n  exerc is ing criminal  

ju r i sd ic t ion  over a l i e n s  not  "deny jus t ice ."  Authori ty f o r  what 

in te rna t iona l  lm requ i res  i n  the  nature of "due process" may be 

found i n  the statement of the In te rna t iona l  Mi l i t a ry  Tribunal  a t  

Nuremberg. The Tribunal commenting upon the terms of the Charter 

e s tab l i sh ing  i t s  ju r i sd ic t ion ,  procedure, and law said:  

...The Charter is  not an a r b i t r a r y  exerc ise  of 
power on the  p a r t  of the v ic tor ious  Nations, 
but  i n  the  view of the  Tribunal, a s  w i l l  be 
shown, it i s  the  expression of in te rna t iona l  
law e x i s t i n g  a t  the  time of i t s  creat ion;  and 
t o  t h a t  ex ten t  is  i t s e l f  a contr ibut ion t o  
i n t e r n a t i o n a l  law. 

The Signatory Powers created t h i s  'Tribunal, 
defined the  law it was t o  administer,  and made 

171. 	 See H. Lauterpacht, An In te rna t iona l  B i l l  of the  Rights of 
Man,- (New York: 1945); Q.  Wright, "~uman Rights and the  World 
order,"  i n  In te rna t iona l  Concil iat ion,  No. 389 pp. 238 f f .  
( ~ p r i l ,  1943). 



regula t ions  f o r  the proper conduct of the T r i a l .  
I n  doing so, they have done together what any 
one of them might have done singly;  f o r  it i s  
not  t o  be doubted t h a t  any nation has the r i g h t  
t o  set up s p e c i a l  courts  t o  administer law. With 
regard t o  the cons t i tu t ion  of the Court, a l l  t h a t  
the  defendants a r e  e n t i t l e d  t o  ask i s  t o  recei ,ve 
a f a i r  t r i a l  on the f a c t s  and law L~mphasis  
suppliedJ.172 

I n  essence i n t e r n a t i o n a l  law requires  no l e s s  and no more than 

t h a t  the accused be afforded a " f a i r  t r i a l . "  The Charter provided 

s u i t a b l e  procedure with t h i s  . i n  view. '73 

The Rules of adopted by the Tribunal i n  

pursuance of A r t i c l e  1 3  of the  Charter elaborated these provisions 

by assuring each individual  defendant a period a t  l e a s t  t h i r t y  days 

before h i s  t r i a l  began t o  study the  indictment and prepare h i s  case, 

and ample opportunity t o  obta in  the  counsel of h i s  choice, t o  

obtain witnesses and documents, t o  examine a l l  documents submitted 

by the prosecution, and t o  address motions, appl ica t ions ,  and 

other  requests  t o  the Tribunal,  and assured members of accused orga- 

n iza t ions  the r i g h t  t o  be heard. 

I n  addi t ion  t o  requir ing t h a t  the t r i a l  be "fair ,"  the  

Charter required it be "expeditious" and t h a t  the Tribunal "take 

s t r i c t  measurest1 t o  prevent "unreasonable delay" and r u l e  out  

172. O f f i c i a l  Documents, ~ n t e r n a t i o n a ' l  Milikary Tribunal,  Nuremberg 
( ~ u r e m b e r ~Germany, 1947), 171, 218-219; " Jud ic ia l  Decisions 
In te rna t iona l  Mi l i t a ry  Tribunal ( ~ u r e m b e r ~ )  Judgement and 
Sentences, Oct. 1946, Judgement" i n  41A.m. J. I n t ' l .  L.,172, 
216-217 (1947). 

173. A r t i c l e s  13, 16, 17, 18, 19, 20, 21, 22, 
Charter i n  O f f i c i a l  Documents, op. c i t . ,  

23, 24, 25, 26 of 
pp. 13-16. 

the 

174. Rules of Procedure ( ~ d o p t e d  29 Oct. 1945) -Ib id . ,  pp. 19-23. 



" i r re leven t  i ssues  and statements." There have been c r i t i c s  of 

the t r i a l  but few have suggested any unfairness i n  the  procedure. 

The Counsel of some of the defendants mildly objected t o  some ru l ings  

on the relevance of evidence o r  argument, t o  some l i m i t a t i o n  on 

the length of speeches, and t o  some admissions of a f f i d a v i t  evidence 

presented by the  prosecution. However, the  Tribunal, i f  anything 

appears t o  have leaned over backwards t o  assure the defendants an 

opportunity t o  f ind  and present  a l l  re levant  evidence, t o  argue a l l  

l e g a l  problems r e l a t e d  t o  the  case and t o  present  motions concerning 

the  mental and physica l  competence.of defendants a f f e c t i n g  t h e i r  

t r i a b i l i t y .  

It w i l l  be reca l l ed  t h a t  Chief J u s t i c e  Stone speaking f o r  

the  majority of the  Supreme Court i n  the case of I n  r e  Yamashita, held 

t h a t  Yamashita was given Itdue process of law" i n  h i s  t r i a l  by mi l i t a ry  

commission. But two dissent ing J u s t i c e s  thought the  admission of 

hearsay and opinion evidence and the  has te  of the  proceedings giving 

the  defense i n s u f f i c i e n t  opportunity t o  present  i t s  case denied 

"due process of law. I1 The l a t t e r  charge has not  been made aga ins t  

the  Nuremberg Tribunal even though A r t i c l e  19 of the  Charter provided 

t h a t  : 

The Tribunal s h a l l  not  be bound by t echn ica l  r u l e s  
of evidence. It s h a l l  adopt and apply t o  t h e  g r e a t e s t  
poss ib le  ex ten t  expeditious and non-technical pro- 
cedure, and s h a l l  admit an evidence which it deems 
t o  have probative value. 173 

I n  accordance with the above A r t i c l e  the Tribunal d id  not  

175. Ib id . ,  P- 15. 



apply common law r u l e s  of evidence. But, it has never been con-

tended t h a t  those r u l e s  of evidence a re  required by in te rna t iona l  

law t o  be applied by such t r ibuna l s .  I n  t h i s  respect  the Tribunal 

was l i k e  other in te rna t iona l  t r ibuna l s ,  l i k e  mi l i t a ry  commissions, 

and l i k e  cont inenta l  European criminal  courts .  I n  the  Yamashita 

case the  Court d id  not  aduce i n t e r n a t i o n a l  p rac t i ce  but  merely 

sa id  " t h a t  the  ru l ings  on evidence and on the mode of conducting 

these proceeings ... a r e  not  reviewable by the  courts .  11176 In 

in te rna t iona l  law, such matters  a s  r u l e s  governing the  admission 

of evidence a r e  l e f t  t o  the d i s c r e t i o n  of the  various s t a t e s .  

In te rna t iona l  law does not  require  t h a t  those technical  r u l e s  on 

exclusion of hearsay which a r e  pecul iar  t o  Anglo-Saxon countries 

be applied. Any possible complaints as.- to the  impropriety of 

j u d i c i a l  a c t i v i t y  i n  connection with a l legedly  i r r e l e v a n t  or  un- 

r e l i a b l e  testimony must be grounded not  upon i t s  admission, bu t  

r a t h e r  upon the use which the  p a r t i c u l a r  judge made of it. 

Likewise, i n t e r n a t i o n a l  law does not  demand the r i g h t  of 

t r i a l  by jury nor indictment by grand jury. The p r inc ip le  of Anglo- 

Saxon law according t o  which a s p e c i a l  jury o ther  than t h a t  judging 

the  crime i s  charged with deciding whether an accused s h a l l  be 

brought t o  t r i a l  i s  not  so  general  a guaranty i n  d i f f e r e n t  codes 

of criminal  procedure i n  force  with c i v i l i z e d  nations t h a t  another 

method of preparing the  t r i a l  could be designated a s  below the 

standard of i n t e r n a t i o n a l b w .  177 The law of nat ions does not pretend 

176. I n  r e  Yamashita, op. c i t . ,  p. 351. 

177 Award i n  the  Salem claim (u. S. v. ~ g y p t )57. D e  artment of 
S t a t e  Arb i t ra t ion  Ser ies ,  No. 4(3), Case of Egypt, Annex c 41. 



t o  s e t  up a system of general  uniformity of j u d i c i a l  i n s t i t u t i o n s  

f o r  the administrat ion of criminal  laws throughout the  world. Much 

var ia t ion  e x i s t s  and is  permitted i n  p rac t i ce  between nations 

founded on d i f f e r e n t  systems of law. The f a c t  t h a t  the re  may e x i s t  

wider o r  narrower d i f ferences  i n  the  method of organizing and 

aamlnlstering jus t l ce ,  a s  wel l  a s  varylng conceptions o r  wnat con-

s t i t u t e s  " j u s t i c e "  i t s e l f ,  i n  no wise a l t e r s  the  general  so lu t ion  

which i s  imposed. Thus, t o  give one broad i l l u s t r a t i o n ,  conclusions 

with respect  t o  the  propr ie ty  of c e r t a i n  methods of procedure i n  

a country based upon the c i v i l  l a w - w i l l  have t o  be reached not  

i n  the l i g h t  of comparisons with systems based upon Anglo-Saxon 

law, but  with o ther  l e g a l  systems governed by p r inc ip les  of c i v i l  

law. In te rna t iona l  law makes allowances f o r  the  inev i t ab le  d i f ferences  

which w i l l  e x i s t  between countries founded upon d i f f e r e n t  systems 

of law; but  requires178 wi tha l  a  ce r t a in  minimum l e v e l  of j u s t i c e  

t o  be observed. 

It is,  however, f a r  e a s i e r  t o  e s t a b l i s h  the  existence 

of an i n t e r n a t i o n a l  standard of " jus t i ce"  than i t  is  t o  define with 

any degree of exact i tude  the  s p e c i f i c  requirements which a re  implied 

i n  such a standard of c i v i l i z e d  jus t i ce .  4s a matter of f a c t ,  the 

standard i s  not susceptibbe of complete and f i n a l  de l imi ta t ion .  

Nevertheless, the re  a r e  c e r t a i n  broad, fundamental p r in6 ip les  

which s t a t e s  must recognize i f  they a r e  t o  f u l f i l l  t h e i r  duty of 

178. Compare Woolsey, ' m e  Shooting of Two Mexican students" 25 
i im. J. I n t ' l .  L. 514-516 (1931). 



providing a l i e n s  with an adequate judic ia l  protec t ion f o r  t h e i r  

r i g h t s .  '79 Some of these p r inc ip les  - notably those governing 

the  na t ion ' s  d u t i e s  with respect  t o  the conduct of criminal  pro- 

ceedings - a r e  deserving of s p e c i a l  emphasis a t  t h i s  point .  

The following very general  statement of the r u l e  has 

been offered by Professor Borchard: 

...Thus, f o r  example, a v io la t ion  of the r u l e s  of 
municipal law or  procedure or  of t r e a t i e s ,  by 
which i n j u s t i c e  i s  perpetrated or  a fore igner  
unduly discriminated agains t ,  by the r e f u s a l  t o  
hear testimony on behalf of a defendant charged 
with crime ... have a l l  been construed a s  denia ls  
of just ice.180 

It should, however, be c lea r ly  understood t h a t  the  a c t  

of misconduct complained of must be such a s  t o  prejudice mate r i a l lx  

the a l i e n ' s  defense o r  espousal of h i s  r i g h t s .  Only then w i l l  it 

amount t o  a den ia l  of jus t i ce .  I n  determining whether some i r r e g u l a r  

aspect  of the  proceedings have resu l t ed  i n  a d e n i a l  of jus t i ce ,  

inevi tably  recourse t o  some concept such a s  " fa i rness"  is  necessary. 

I f  i t  i s  c lea r  t h a t  an a l i e n  has been given a r e a l  opportunity t o  

be heard, t o  submit evidence and, i n  general,  t o  make a f u l l  and 

complete presenta t ion of h i s  case so  t h a t  there  i s  no appreciable 

doubt t h a t  he has enjoyed an impar t ia l ,  bona f i d e  inves t iga t ion  of 

h i s  claims and defenses; i n  sum,, i f  the  a l i e n  i s  granted what an 

179. 	 Freeman, Alwyn V., The In te rna t iona l  Responsibi l i ty  of S t a t e s  
f o r  Denial of  J u s t i c e  (London-New York; Toronto: Longmans, 
Green and Co., 1938), 196 f f ,  262 f f and 547 f f . See 
Liss i tzyn,  h he Meaning of Denial of J u s t i c e  i n  I n t e r n a t i o n a l  
~aw." 30 &I. J. I n t ' l .  L. (1939) 632. 

180. 	 Borchard, Diplomatic Protect ion,  op. c i t . ,  pp. 338-339. 
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ordinary, reasonable judge would designate a s  a " f a i r  t r i a l , "  then 

the  duty of j u d i c i a l  protec t ion w i l l  have been f u l f i l l e d  despi te  

whatever inconsequential i r r e g u l a r i t i e s  may have been committed 

i n  administering the  l o c a l  ad jec t ive  law. The j u d i c i a l  i n s t i -  

t u t i o n  must a l s o  be one t h a t  i n  the  eyes of i n t e r n a t i o n a l  law i s  

capable of rendering j u s t i c e  e f fec t ive ly ,  impar t ia l ly  and independently. 

Not only the laws creat ing the court,  but  the  procedure under which 

it w i l l  function must provide adequate guarant'ees fbr the  safeguard 

of personal and property r i g h t s  so  t h a t  the  a l i e n ' s  defense of these 

i n t e r e s t s  may be e f f e c t i v e l y  ra ised .  

It i s  now well-established t h a t  the  procedural g ~ a r a n t e ~ e s  

furnished by domestic l e g i s l a t i o n  must be such a s  t o  comply with 

ce r t a in  universa l ly  recognized sanctions of c i v i l i z e d  jus t i ce .  

Secretary Bayard, i n  the  Cut t ing  case, l i s t e d  a s  among these  

sanctions: (1)  the  r i g h t  t o  have the  f a c t s  on which the charge of 

g u i l t  was made examined by an impar t i a l  court;  (2)  the  explanation 

t o  the  accused of these  fac t s ;  (3)  the  opportunity granted t o  him 

of counsel; ( 4 )  such delay a s  i s  necessary t o  prepare h i s  case; 

( 5 )  permission i n  a l l  cases not  c a p i t a l  t o  go a t  l a rge  on b a i l  

till t r i a l ;  (6) the  due production under oath of  a l l  evidence pre- 

judicing the accused; (7) giving him the r i g h t  t o  cross-examination; 

(8)  the r i g h t  t o  produce h i s  own evidence i n  exculpation; (9) re lease  

even from temporary imprisonment i n  a l l  cases where the  charge i s  

simply one of threatened breach of the  peace, and where due 

secur i ty  t o  keep the  peace i s  tendered. 181 Most of these items, 

181. 	 V I  Moore, J. B. A Digest of In te rna t iona l  L a w ,  (washington: 
Government Pr in t ing  Office,  19061, Sec. 201; and Case of 



it may be admitted, a r e  e s s e n t i a l  t o  a " f a i r  t r i a l . "  To the items 

l i s t e d  by Secretary Bayard t h i s  w r i t e r  would add ex post  f a c t o  laws. 

Retroactive l e g i s l a t i o n  converting i n t o  crimes those a c t s  which, 

when committed were l e g a l l y  innocent a r e  c lea r ly  prohibited.  The 

a l leged offense m u s t  be one c l e a r l y  designated a s  such by pre-

e x i s t i n g  law, and the  penalty applicable t o  i t  spec i f i ed  i n  

advance. A11 r e s o r t  t o  the  use of analogy i n  the  punishment 

of criminal  offenses not  expressly made criminal  by the  w r i t t e n  

law must be condemned u ~ d e r  present  c i v i l i z e d  standards. This 

r e s u l t  i s  d i c t a t e d  by the  f a c t  t h a t  the  maxim nullum crimen, 

nul la  poena s i n e  lege,  i s  almost universa l ly  respected by modern 

s t a t e s ,  and forms unquestionably one of the "general p r inc ip les  of 

law recognized by c i v i l i z e d  nations. I #  It represents  beyond any 

possible doubt one of the  individual  guarantees which must be con-

181. 	 t h e  American A.K. Cutting, La tes t  Notes Exchanged (18881, 
Washington D. C. The a r r e s t  and subsequent treatment of Cutt ing 
by Mexican j u d i c i a l  a u t h o r i t i e s  f o r  an al leged l i b e l  i n  
Texas gave occasion t o  a s e r i e s  of diplomatic exchanges between 
the  U. S .  and Mexico. So f a r  a s  concerns the  aspect  of the  
case which involved the  procedural guarantees of f a i r  t r e a t -  
ment required i n  the  prosecution of an accused a l i e n ,  the  
claim of the  United S t a t e s  was based upon the  charge t h a t  
Cutt ing was refused counsel and an i n t e r p r e t e r  t o  expla in  
t h e  nature of the  charges brought agains t  him; t h a t  the  evidence 
agains t  him was not  produced under oath; t h a t  fie was refused 
b a i l ,  and was c rue l ly  t r e a t e d  i n  prison. M r .  Bayard seems 
t o  have s t a t e d  one orctwo requirements which, however, con-
forming with p r inc ip les  of Anglo-Saxon law, may be regarded 
a s  doubtful  under general  i n t e r n a t i o n a l  law pract ice .  See 
Chat t in  case i n  Nielsen, Fred K., In te rna t iona l  Law Applied 
t o  Reclamations, (washington: 1933) 247; Also Woolsey ,x. -c i t  p. 516; Freeman, "war Crimes by Enemy Nationals Admin- 
i s t e r i n g  J u s t i c e  i n  Occupied ~ e r r i t o r y , "  41 Am. J. I n t ' l .  L. 
579, 609 (1947). Here Freeman l ists  a c t s  of j u d i c i a l  o f f i c i a l s  
considered t o  be a d e n i a l  of j u s t i c e  the  d e n i a l  of which a r e  
classed a s  war crimes subject ing the  j u d i c i a l  o f f i c i a l s  
denying same t o  prosecution a s  war criminals. 



sidered a s  indespensable t o  the  proper administrat ion of jus t ice .  

Based on the  foregoing it is  believed t h a t  the  arguments 

of J u s t i c e  Murphy and J u s t i c e  Rutledge i n  t h e i r  d i s sen t s in  the  

Yamashita case, t h a t  the  admission of depositions, a f f i d a v i t s ,  and 

hearsay evidence v i o l a t e s  a  fundamental p r inc ip le  of j u s t i c e  is  

without support i n  the i n t e r n a t i o n a l  community. It i s  c lear ,  t h a t  

in te rna t iona l  t r ibuna l s  have h e s i t a t e d  t o  exclude any s o r t  of evidence 

and the  courts  i n  many c i v i l i z e d  countries a r e  s imi la r ly  f r e e  i n  

the  admission of evidence leaving it t o  the judges t o  appreciate 

the weight Ithat should be attached. Such evidence has been commonly 

admitted i n  mi l i t a ry  t r ibuna l s  although i n  American courts-mart ial  

c e r t a i n  l imi ta t ions  a r e  imposed. It is c l e a r  t h a t  the  admission of 

such evidence does not  cons t i tu te  a  den ia l  of j u s t i c e  i n  i n t e r n a t i o n a l  

law. 

This brings us t o  t h e  question of whether in te rna t iona l  

law requires  t h a t  an enemy be given the  same r i g h t s  a s  a  na t iona l  

t r i e d  f o r  the  same offense? Under A r t i c l e  102 of the  Geneva 

Prisoners of War Convention, 1949, supra, pr isoners  of war a r e  

e n t i t l e d  t o  t h e  same procedure as  would be applied t o  an American 

s o l d i e r  i n  s imi la r  circumstances. Therefore, pr isoners  of war i n  

the custody of the  United S t a t e s  must be t r i e d  by courts-mart ial  

o r  mi l i t a ry  commission u t i l i z i n g  the  procedural safeguards of the  

Manual f o r  c o u r t s - ~ a r t i a 1 . l ~ ~  There 	i s  considerable au thor i ty  i n  

182. 	 See A r t i c l e  85, Geneva Prisoners of War Convention, op. c i t e ,  
See fn. 98, 99, and 100, supra. 
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support of the  view t h a t  in te rna t iona l  law does require  t h a t  any 

a l i e n  be given j u d i c i a l  equal i ty  with c i t i zens .  I f  such i s  the  

case, it i s  r e a l l y  the  equivalent  of saying t h a t  one of the  

minimum requirements of i n t e r n a t i o n a l  law i n  t h i s  f i e l d  i s  equa l i ty  

of s t a t u s  before the  l o c a l  judiciary. This ru le ,  however, s u f f e r s  
- n, 

a number of important e x ~ e p t i o n s . ~ O JThe most f ami l i a r  example 

is  t h a t  r e l a t i n g  t o  so-cal led "minor" o r  inconsequental i r r e g u l a r i t i e s  

i n  the  proceedings. I n  the presence of a r u l e  excluding respons ib i l i ty  

f o r  such i r r e g u l a r i t i e s ,  it is  d i f f i c u l t  t o  maintain the  proposit ion 

t h a t  every v io la t ion  of a l o c a l  procedural provision v i o l a t e s  

in te rna t iona l  law. Now, i f  t h i s  be conceded, the  only importance 

of a f a i l u r e  t o  observe a given l o c a l  procedural r u l e  would appear 

t o  l i e  i n  i t s  evident iary  value. Nonobservance of the  municipal 

code may be'adduced a s  evidence t o  show t h a t  a  den ia l  of j u s t i c e  

i n  in te rna t iona l  law has occurred, a s  d is t inguished from a poss ib le  

den ia l  of jus t i ce  i n  municipal law t o  which the  i n t e r n a t i o n a l  

community must always remain ind i f fe ren t .  It may be questioned, 

however, whether i n t e r n a t i o n a l  law requires  the  app l i ca t ion  of t h i s  

p r inc ip le  of equal  treatment t o  a l i e n s  t o  be extended t o  enemies 

"not subject  t o  m i l i t a r y  law" who a r e  t r i e d  by mi l i t a ry  commissions 

f o r  v io la t ions  of the' law of war or  offenses agains t ,  the  m i l i t a r y  

government. It would appear l o g i c a l  t h a t  the enemy can, a p a r t  from 

s p e c i f i c  convention, claim only the  i n t e r n a t i o n a l  standard even if 

11 I1183 Only "unreasonable, unfa i r ,  l1 or  " 'arbi trary" discriminations 
agains t  a l i e n s  a r e  forbidden. See Harvard Research Draf t  
Convention on Responsibil i ty of S t a t e s ,  A r t .  5 ;  23 Am. J. I n t ' l .  
L., Specia l  Supplement, 147., 184 (1929); American Law I n s t i t u t e ,  
E s s e n t i a l  Human Rights, A r t .  17; United Nations Charter,  A r t o  1, 
para. 3. 



the na t iona l  is  given more. 184 

United S t a t e s  Municipal Law "~undamental Rights" and " ~ u e  

Process. '' 

What is  a " f a i r  t r i a l "  i n  in te rna t iona l  law? Obviously, 

it would be inane t o  attempt t o  answer t h i s  without invoking some 

in te rna t iona l  standard f o r  administering domestic jus t ice .  Yhe 

judge i n  determining the  i n t e r n a t i o n a l  standard w i l l  be a t  a  

d i s t i n c t  l o s s  t o  t e s t  the  propr ie ty  of a l legedly  wrongful conduct 

unless he reviews it i n  the l i g h t  of thase p rac t i ces  which a r e  

condemned by the  jurisprudence.of h i s  own country, of l e g a l  systems 

s imi la r  t o  t h a t  with which he i s  fami l i a r ,  and of o thers  which may 

be d i s s imi la r  bu t  which a r e  deemed "c ivi l ized"  t o  the ex ten t  

t h a t  a  normal t r i a l  the re in  i s  regarded a s  s u f f i c i e n t  t o  s a t i s f y  

the  mandates of i n t e r n a t i o n a l  law. Therefore, it would appear t o  

be appropriate t o  consider what a r e  the  procedural safeguards con- 

tained i n  the  Const i tu t ion of the  United S t a t e s  which a r e  so  

ingrained i n  the American system of jurisprudence t h a t  they may be 

c l a s s i f i e d  a s  bas ic  o r  fundamental Const i tu t ional  r i g h t s .  

Accordingly, a  b r i e f  examination of the  Cons t i tu t iona l  

safeguards185 is  necessary i n  order t o  a s c e r t a i n  those r i g h t s  which 

184. 	-Ibid. 
185. 	 The Const i tu t ion of the  United S t a t e s  provides the  following 

Cons t i tu t iona l  r i g h t s  f o r  the p ro tec t ion  of persons t r i e d  
before a Federa l  Criminal Court of the  United S ta tes :  

(a  ) I V  Amendment: 
(1)  Unreasonable search and se izure  

(b)  V Amendment: 
(1)  Indictment by Grand Jury 
(2) Double Jeopardy 



the  Supreme Court of the  United.States has held a s  fundamental 

p r inc ip les  of jus t i ce  which l i e  a t  the  very base of a l l  our c i v i l  

and p o l i t i c a l  i n s t i t u t i o n s .  The t e s t  u t i l i z e d  by the  Supreme 

Court i n  ascer ta in ing which r i g h t s  s e t  f o r t h  i n  the  Federal  Consti- 

t u t i o n  a r e  s o  fundamental t h a t  they cannot be abrogated o r  inf r inged 

1 QL 

upon was l a i d  down i n  the  landmark case of Palko v. Connecticut.""" 

The t e s t  there  es tabl ished i s  whether the  p a r t i c u l a r  r i g h t  i s  bas ic  

i n  a f r e e  society.  The p r inc ip le  enunciated i s  t h a t ,  f o r  protec-  

t i o n  under the  "due process" clause, the  p a r t i c u l a r  r i g h t  must 

be "of the very essence of a scheme of ordere'd l iber ty1 '  s o  t h a t  

t o  abrogate o r  in f r inge  upon it i s  t o  v i o l a t e  a "pr inciple  of 

jus t i ce  so  rooted i n  the  t r a d i t i o n s  and conscience of o u r  people 

a s  t o  be ranked a s  fundamental." It w i l l  be observed t h a t  t h i s  

t e s t  	- l i k e  .the i n t e r n a t i o n a l  standard of jus t i ce  - does not r e s u l t  

i n  a f ixed catalogue of fundamental r igh t s .  Both standards must 

necessar i ly  be more o r  l e s s  var iable .  It would be p la in ly  

impossible t o  require  i t s  uniform appl ica t ion a t  a l l  times a s  

185. 	 (3 )  Se l f  incrimination 
(4) 	 Deprivations of l i f e ,  l i b e r t y  o r  property 

without due process of law. 
( c )  	 VI Amendment: 

(1) 	Speedy and publ ic  t r i a l  by impar t i a l  jury 
( 2 )  	Accused t o  be informed of the  nature and cause 

of the accusation. 
( 3 )  	Accused t o  be confronted with witnesses agains t  him. 
(4) 	 Accused t o  have compulsory process f o r  obtaining 

witnesses i n  h i s  favor. 
( 5 )  	Accused t o  have ass i s t ance  of counsel f o r  h i s  defense. 

(d) 	 V I I I  Amendment: 
*. ' ,  (1) Excessive b a i l  s h a l l  not  be required 

( 2 )  	Excessive f i n e s  s h a l l  not  be imposed. 
(3) 	 Cruel and unusual punishment s h a l l  not  be i n f l i c t e d .  

186. Palko v. Connecticut 302 U.S. 319, 325 (1937). 



something s t r i c t  and i n f l e x i b l e  regardless  of the  p a r t i c u l a r  

circumstances surrounding each case. The Supreme Court t e s t  

could be expected t o  r e s u l t  i n  a f l e x i b l e  and progressive course 

of decision, the r u l e s  being l a i d  down by the t r a d i t i o n a l  method 

of "inclusion and exclusion. " Subject  t o  these we l l  es tabl ished 

l imi ta t ions ,  the following procedural safeguards contained i n  the  

Consti tut ion of the  United S t a t e s  have been considered s o  

fundamental a s  t o  be within the  protec t ion of the  "due process 

clause" of We X I V  Amendment of the ~ o n s t i t u t i o n : ~ ~ ~(1)  Criminal 

s t a t u t e  al leged t o  be v io la ted  musk s e t  f o r t h  s p e c i f i c  and d e f i n i t e  

standards of g u i l t ;  188 (2) prohibi t ion  agains t  the  enactment of -ex 

post  f a c t o  laws, 18' (3)  Prohibi t ion  aga ins t  b i l l s  of a t t a inder ,  190 

(4)  Accused must be informed of the nature and cause of the  accusa-

t i o n  and have a reasonable time t o  prepare a defense,'g1 ( 5 )  Accused 

187- X I V  Amendment: (1 )  No s t a t e  s h a l l  deprive any person of l i f e ,  
l i b e r t y  o r  property without due process of law. The argument 
has been repeatedly made before the Supreme Court, t h a t  
every r e s t r i c t i o n  on the Federal  Government contained i n  the 
B i l l  of Rights ( f i r s t  e i g h t  amendments of the  c o n s t i t u t i o n )  
i s  by v i r t u e  of the  XIVAmendment a l s o  a r e s t r i c t i o n  on the  
s t a t e s .  This view has been consis tent ly  re jec ted  by the  
Supreme Court. See Adamson v. Cal i fornia ,  332 U.S. 46 (1947); 
Wolf v. Colorado, 338 U.S. 25 (1949). 

188. Lanzetta v. New Jersey,  306 U.S. 451 (1939). " 

1 8  Mill ican v. S t a t e ,  167 S.W. 2d 188, 190; 145 Tex. C r .  R.  195. 

190. Cutumings v. Missouri, 18 L. Ed. 356, ex p a r t e  Carland 18 L. 
~ d .356. 

191. As a minimum "due process" requires  t h a t  an accused be given 
reasonable no t i ce  of the  charge aga ins t  him, the r i g h t  t o  
examine witnesses aga ins t  him, the  r i g h t  t o  t e s t i f y  i n  h i s  
own behalf ,  and the  r i g h t  t o  be represented by counsel (1n r e  
Oliver, 333 U.S. 257 (1948); Snyder v. Massachusetts, 291 U.S. 
m 3 4 1  
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i s  t o  have the ass is tance of counsel f o r  h i s  defense;'% (6) Accused 

i s  en t i t l ed  t o  be present a t  t r i a1 ; lg3  (7) Accused is  e n t i t l e d  t o  

be confronted with witnesses against  him;lg4 (8) Accused i s  

e n t i t l e d  t o  have compulsory process f o r  obtaining witnesses i n  h i s  

favor; lg5 (9) Burden of proof i s  on the Government i n  a l l  criminal 
n{ 

cases;"'" (10) Accused i s  e n t i t l e d  t o  be t r i e d  by an impar t ia l  

192. 	 Uveges v. Pennsylvania, 335 U. S.437 (1948); Powell, e t .  a l .  
v. Alabama, 287 U.S. 45 (1932); Mellanson v. OIBrien, 191 
F.2d 963; Hamilton v. Alabama, 368 U.S. 52 (1951); Betts  v. 
Brady, 316 U.S. 455 (1916); Gideon v. Cochrane, 370 U.S. 
908 (1962), i n  t h i s  case the. Supreme Court granted ce r t .  
and one of the  questions t o  be considered i s  whether the  
Court's holding i n  the landmark case of Betts  v. Brady 
should be reconsidered. 

193. 	 Snyder v. Massachusetts, op. c i t .  

194. 	 Under American Jurisprudence the accused i s  not e n t i t l e d  t o  

the personal appearance i n  court  of  a l l  witnesses against  him. 

To t h i s  extent  confrontation i s  not p a r t  of the "due process 

clause." m e  r i g h t  is confined t o  the guaranty of opportunity 

f o r  cross-examination and does not  include observation of the 

witnesses'  demeanor by the  t r i e r  of the fac t s .  The primary 

object  of the cons t i tu t iona l  provision i n  question was t o  

prevent deposit ions or ex par te  a f f i dav i t s  being used against  

the accused i n  l i e u  of a personal examination and cross-exami- 

nation of the  witness. (Mattox v. U.S., 39 L. Ed. 409, 411 

(1894) ) . However, the Consti tut ion was never thought t o  

prohibi t  en t i r e ly  the use of ex t ra - jud ic ia l  statements 

( ~ a l i n g e rv. U. S . ,  71 L. Ed. 398 (1926)). Thus, the r u l e  

appears t o  be t h a t  subject  t o  reasonable exceptions, the  

accused is e n t i t l e d  tu meet and cross-examine in-open court 

the witnesses against  him (1n r e  Oliver, ope c i t .  ). Deposi-

t ions  may be used where the accused was present a t  the taking 

and the witness is  permanently absent from the  ju r i sd ic t ion  

(west v. Louisiana, 48 L. ~ d .965). 


195. 	 Graham v. S t a t e  6 S.  W. 721, 722, 50 Ark. 161; The Supreme Court 
has not squarely held t h a t  the "due process" clause grants  t h i s  
r igh t .  However, the dictum i n  the case of I n  r e  Oliver, supra, 
s t a t e s  t h a t  t o  deprive an accused of t h i s  r i g h t  would v io la te  
the  fundamental pr inciples  t h a t  the  due process clause sought 
t o  protect .  

196. 	 Bailey v. Alabama, 55 L. Ed.191 (1911); McFarland v. American 
Sugar Refining Company, 241 U.S. 79 (1916). 



court ; lg7 (11) Accused i s  e n t i t l e d  t o  be protected from the use of 

a confession obtained by t o r t u r e  o r  o ther  i l l e g a l  or  improper 

198means; and (12) Crueland unusual punishment s h a l l  not be 

i n f l i c t e d .  199 

The Supreme Court has held t h a t  the XIV Amendment does 

not,  have the  e f f e c t  of requir ing the  severa l  s t a t e s  t o  conform 

the  procedures of t h e i r  s t a t e  criminal  t r i a l s  t o  the precise  

procedure of the Federa l  Courts, even t o  the  extent  t h a t  the 

procedure of the  Federa l  Courts i s  prescribed by the  Federal  

Consti tut ion o r  B i l l  of Rights. *0° The following r i g h t s ,  though 

enumerated i n  t h e  f i r s t  e i g h t  Amendments of the  Federa l  Consti tut ion,  

have been held 'by Supreme Court cases not  t o  be considered s o  

fundamental a s  t o  f a l l  under the  p ro tec t ion  of the due process 

clause: (1)  Right t o  b a i l  pending trial;2o1 (2)  Indictment by 

Grand 	~ u r (3)  Unreasonable search and seizure;  ; ~ ~ ~~	 *03 (4 )  T r i a l  

197. 	 Tumey v. Ohio, 273 U.S. 510 (1927); Moore v. Dempsey, 261 U.S. (1923). 

198. 	 Brown v. Niss i s s ipp i ,  297 U.S. 278 (1936); Rochin v. Cal i fornia ,  
342 U.S. 163 (1952). 

199. 	No case could be found where the Supreme Court of the  United S t a t e s  
had decided whether a v i o l a t i o n  of t h i s  r i g h t  would come under 
the  purview of the  due process clause. BeyonQ doubt, t h i s  r i g h t  
i s  so ingrained i n  American t r a d i t i o n  a s  t o  be considered funda- 
mental and t o  v i o l a t e  it would v i o l a t e  the  X I V  Amendment. 

200. Adamson v. Cal i fornia ,  op. c i t . ;  Bute 
(1948); Williams v. New York, 337 U.S. 

v. I l l i n o i s ,  
241 (1949). 

333 U.S. 640 

201. Vol. 6, Am. Jur . ,  B a i l  and Recognizances, §S 11, 82. 

202. The words "due process of law" i n  the  X I V  Amendment of the  Consti- 
t u t i o n  do not  require  an indictment by a Grand Jury i n  a prose-
cution by a s t a t e  regardless  of the nature of the  offense.  ( ~ u r t a d o  
v. Cal i fornia  110U.S. 516 ( 1 8 8 4 ) . ~ e e  Ex par te  Qui r in ,  op. c i t . ;  
Hawaii v. Mankichi, op. c i t . ;  Dorr v. United S t a t e s ,  op. c i t . ;  
Bslzac v. Puerto Rico, op. c i t ;  Madsen v. Kinsella,  op. c i t . ;  
Johnson v. Eisentrager,  op. c i t . ;  Natal  v. S t a t e  of Louisiana, 
op. c i t . ;  D i s t r i c t  of Columbia v. Colts ,  op. c i t .  

203. The XIVhendment does not  forbid  the admission of r e levan t  



by ~ u r y ; ~ O '  (5)  Double jeopardy;*05 (6)  Se l f  Incrimination. 206 

" ~ e n i a l  of J u s t i c e "  and "~undamental  ~ i g h t s  I' of " ~ u e  Process'' 

Compared. 

As a genera l  proposi t ion,  it  i s  bel ieved t h a t  a comparison 

of the  minimum requirements of i n t e r n a t i o n a l  law, (or ,  put  some-

what d i f f e r e n t l y ,  the  reasonable s tandards of c i v i l i z e d  j u s t i c e )  

and what the  Supreme Court has considered t o  be fundamental pro- 

cedural  safeguards r evea l  a c lose  s i m i l a r i t y .  Apart from the  

d i f ferences  i n  the  forms of procedure a s  r e l a t e  t o  indictment by 

grand jury and t r i a l  by p e t i t  jury (not  considered fundamental by 

the Supreme Court i n  the  p a s t )  and Anglo-Saxon t echn ica l  r u l e s  of 

evidence there  i s  a c lose  co r re la t ion  between i n t e r n a t i o n a l  

jus t i ce  and fundamental "due process." A comparison of the  

sanctions enumerated by Secre tary  Bayard, a s  supplemented by 

t h i s  w r i t e r ,  supra,  and the  

203. 	 evidence'even though obtained by an unreasonable search and 
se izu re  (golf  v. Colorado, 338 U.S. 25 (1949). 

204. 	 he pr iv i l eges  and immunities of a c i t i z e n  of 
the  United S t a t e s  do not  include the  r i g h t  of 
t r i a l  by jury i n  a s t a t e  cour t  f o r  a s t a t e  
of fense ,  o r  the  r i g h t  t o  be exempt from any 
t r i a l  i n  such case f o r  an infamous crime, unless 
upon presentment by a grand jury." 

Maxwell v.  Bow, 176 U.S. 581 (1900). See cases c i t e d  f n .  203 
supra. 

, . 

205. 	 A s t a t u t e  which allows the  s t a t e  t o  appeal i n  a cr iminal  case 
and obta in  a r e v e r s a l  and r e t r i a l  f o r  p r e j u d i c i a l  e r r o r  aga ins t  
the  prosecution, has been held t o  be a t echn ica l  form of 
double jeopardy, t h a t  does not  v i o l a t e  those procedural r i g h t s  
protected by the  due process clause.  ( ~ a l k ov. Connecticut, 
op. c i t . ,  ); See 51 Harvard L. Rev. Recent Cases Note " ~ e t r i a l  
M t e r  Acqui ta l  a s  Denial of Due Process," 739 (1938). 

206. 	 Twining v. New Jersey,  211 U.S. 78 (1908); Adamson v. Cal i fornia ,  
op. c i t .  



fundamental procedural safeguards l a i d  down by the  Supreme Court 

lend support t o  t h i s  proposit ion.  Also, it appears t h a t  the  Rules 

of Procedure, adopted by the In te rna t iona l  Mi l i t a ry  Tribunal a t  

Nuremberg (exclusive of the d i f ferences  mentioned above) meet 

the procedural s tandard of both i n t e r n a t i o n a l  j u s t i c e  and domestic 

fundamental due process." These r u l e s  s lnce  zney wele aiiuyLcd Ly 

an in te rna t iona l  organizat ion and have the  advantage of being 

precedent should serve a s  a guide i n  the  fu tu re  f o r  mi l i t a ry  tr i-

bunals t ry ing  persons under the iaw of nat ions f o r  al leged viola-  

t i o n s  of the  l aw of war. 

I n  criminal  proceedings, ( a s  wel l  a s  i n  c i v i l ) ,  it 

i s  beyond controversy t h a t  not  only the  forms of law but  the  

e s s e n t i a l  r i g h t s  of the  accused should be respected, it is  j u s t  

a s  equally c e r t a i n  t h a t  devia t ions  from ordinary p rac t i ce  a r e  

i n s i g n i f i c a n t  when those r i g h t s  remain unimparied. At most, 

in te rna t iona l  law requires  an equal i ty  of s t a t u s  of the  a l i e n  

before mi l i t a ry  t r ibuna l s .  Logical  consistency would be out- 

raged by a r u l e  which afforded an a l i e n  (espec ia l ly  an enemy) 

g rea te r  procedural safeguards than a United S t a t e s  c i t i z e n  can 

demand when t r i e d  i n  a S t a t e  court .  There i s ,  it may be argued, 

no l o g i c a l  consistency i n  a r u l e  which pravides t h a t  a United 

S t a t e s  c i t i z e n  has c e r t a i n  "fundamental" guaranties of j u d i c i a l  

procedure but  which a l s o  s t i p u l a t e  t h a t  fore ign c i t i z e n s  and 

enemies must be accorded g rea te r  r i g h t s  before domestic cour ts  or  

mi l i t a ry  t r ibuna l s .  It would be paradoxical t o  argue t h a t  a l i e n s  

and enemies have r i g h t s  under the  F i f t h  Amendment not  afforded t o  



American c i t i z e n s  "subject  t o  mi l i t a ry  law ," when t r i e d  by mi l i t a ry  

commission o r  executive courts .  I n  the f i n a l  analys is ,  i f  an 

accused before such a t r ibuna l ,  i s  afforded the  protec t ion of h i s  

"fundamental r igh t s"  it  i s  d i f f i c u l t  t o  see how he can log ica l ly  

argue t h a t  he has been denied "due processt' and mater ia l ly  

prejudiced. 

No one apparently challenges the a v a i l a b i l i t y  t o  the  

President  a s  Commander-in-Chief of the:power t o  provide f o r  t r i a l  

and punishment by mi l i t a ry  commission of persons charged with war 

crimes o r  crimes committed i n  mi l i t a ry  government s i t u a t i o n s .  

The method of t r i a l  alone i s  i n  i s sue .  Some suggest t h a t  any 

t r i a l  conducted by a mi l i t a ry  commission must be subject  t o  a l l  

the  r e s t r i c t i o n s  of the Const i tu t ion including the  F i f t h  and 

S ix th  Amendments. This w r i t e r  f inds  no c o n s t i t u t i o n a l  de fec t  

i n  the  f a c t  t h a t  t r i a l  before such t r ibuna l s  does not provide f o r  

indictment by grand jury o r  t r i a l  by p e t i t  jury. These pro- 

cedures have been s p e c i f i c a l l y  approved by the  Supreme Court 

i n  a long l i n e  of decisions discussed supra. It seems a mistake 

t o  i n t e r p r e t  the  decision i n  Reid v. Covert, a s  s tanding f o r  the  

sweeping proposit ion t h a t  the  safeguards of A r t i c l e  111 and the  

F i f t h  and S ix th  Amendments automatical ly apply to the  t r i a l  of 

lhmerican c i t i z e n s  by mi l i t a ry  t r ibuna l s ,  no matter what the  c i r -  

cumstances. I n  terms of "due process" the  "fundamental right" 

t e s t ,  which i s  one the  Supreme Court has consis tent ly  enunciated 

i n  a long s e r i e s  of cases,  should be followed i n  weighing const i -  

t u t i o n a l  r e s t r i c t i o n s  on such t r ibuna l s .  There i s  no r i g i d  and 



a b s t r a c t  r u l e  of Cons t i tu t iona l  "due process" t h a t  r equ i res  a s  a  

condition precedent t o  a  m i l i t a r y  commission exerc is ing  j u r i s -  

d i c t i o n  over American c i v i l i a n s  abroad and enemy a l i e n s ,  t h a t  i t  

must exerc ise  it sub jec t  t o  a l l  the  guarantees of the  Const i tu t ion ,  

no matter  what . the  condit ions and considerat ions a r e  t h a t  would 

make adherence t o  a s p e c i f i c  guarantee a l toge the r  impract icable 

and anomalous. 

Mi l i t a ry  Tribunals and "Due Processtt  

I n  summary, "it s t i l l  remains t r u e  t h a t  m i l i t a r y  t r ibuna l s  

have not  and probably never can be cons t i tu ted  i n  such way t h a t  

they can have the same kind of q u a l i f i c a t i o n s  t h a t  the  Consti- 

t u t i o n  has deemed e s s e n t i a l  t o  f a i r  t r i a l s  of c i v i l i a n s  i n  f e d e r a l  

cour ts .  "207 It would seem obvious t h a t  it would be impossible 

a s  r e l a t e s  t o  jury t r i a l s  and indictment by grand jury. A jury 

made up of m i l i t a r y  personnel would be tantamount t o  t r i a l  by a 

m i l i t a r y  commission. W jury composed of  c i v i l i a n  associa ted  w i t h  

the  m i l i t a r y  overseas would be a sham. 

Aside from presement by grand jury and t r i a l  by jury, i f  

m i l i t a r y  t r i b u n a l s  a r e  'Iguided," by the r u l e s  and regu la t ions  s,et 

f o r t h  i n  MCM, 1951, i t  i s  submitted, t h a t  the  fundamentals of 
i 

"due process" and i n t e r n a t i o n a l  I t  j u s t i ce"  w i l l  be assured. Speaking 

of the  l e g a l  procedure and the  safeguards now afforded accused 

under the  UCMJ and t h e  MCM, J u s t i c e  Clark i n  the  majori ty opinion 

i n  the  f i r s t  case of Reid v. Covert s t a t e s  "in add i t ion  t o  the  

207. United S t a t e s  ex r e l .  Toth v. Quarles,  op. c i t . ,  17 (1955). 
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the fundamentals of due process, it  includes protection which t h i s  

court has not required a S t a t e  t o  provide and some procedures which 

would compare favorably with the most advanced criminal codes." He 

found "no cons t i tu t iona l  defect  i n  the f ac t "  t h a t  there was no 

provision " for  indictment by grand jury or  t r i a l  by p e t i t  jury. 11208 

Chi?? ,T1dstc~ef;rgrrey h F 5  .Tamps Mndison ~~~~~~~~e 

discussed previously, indicates  t ha t  he is  of the  opinion t h a t  

mi l i tary  jus t ice ,  under the -UCMJ and the 9,1951, i s  presently 

being administered i n  accords with the demands of "due process." 

I n  the course of h i s  l ec tu re  he quotes Chief Judge Quinn of the  

United S ta tes  Court of Mil i tary  Appeals a s  follows: 

p J i l i t a r y  due process begins with the  basic  
r i g h t s  and pr ivi leges  defined i n  the  federa l  
const i tu t ion.  It does not s top there.  The 
l e t t e r  and the  background of the Uniform Code 
and t h e i r  weighty demands t o  the requirements of 
a f a i r  t r i a l .  Mili tary due process is, thus, 
not synonymous with federa l  c i v i l i a n  due process. 
It i s  bas ical ly  that ,  but  something more, and 
some thing d i f f e r en t  .209 

He continues: 

and the  Court of Mili tary Appeals has, i t s e l f ,  
sa id  unequivocally t h a t  ' the protections i n  
the B i l l  of Rights, except those which a re  
expressly o r  by necessary implication inapplicable,  
are  avai lable  t o  members of our armed forces.21o 

-	 208. Reid v. Covert, 351 U.So 478, 479. A s  add i t iona l  protections 
provided he c i t e s  f o r  comparison '*Art. 31 and Sections 149b, 
and 72b, Manual f o r  Courts-Martial, with Adamson v. California,  
332 U.S. 46; former jeopardy, Arts. 44 and 63 with Palko v. 
Connecticut, 302 UoS. 319; use of i l l e g a l l y  obtained evidence, 
Section 152, Manual f o r  Courts-Martial, with Wolf v. Colorado, 
338 U.S. 25." J 

209. 	 Warren, oP.  c i t . ,  p. 189. He c i t e s  Quinn "The United S ta tes  
Court of Mil i tary  Appeals and Mil i tary  Due .Process, " 35 
S t .  Johns' L. Rev. 225, 232 (1961). 

210. 	 B i d . ,  c i t i n g  United S ta tes  v. Jacoby 11U.S.C.M.A. 428, 430-431, 
29 C0M.R. 244, 246-247 (1960). 



On the bas i s  of the  foregoing discussion, t h i s  w r i t e r  

cannot agree with the  sweeping proposit ion t h a t  a f u l l  A r t i c l e  111 

t r i a l ,  with a l l  the  r e s t r i c t i o n s  of the Const i tu t ion appl icable ,  

i s  required i n  every case f o r  the  t r i a l  of an American c i v i l i a n  

(much l e s s  so  f o r  a l i e n s  and enemies) by mi l i t a ry  commission o r  

other equivalent  executive courts.  The ult imate i s sue  i s  one 

of "due process." I n  the  words of J u s t i c e  Harlan i n  h i s  separa te  

opinion i n  -Reid v. Covert, supra, "...the quest ion of which 

s p e c i f i c  safeguards of the  Const i tu t ion a r e  appropriately t o  

be applied i n  a p a r t i c u l a r  context 'overseas can be reduced t o  

the  i s sue  of what process i s  'due' a defendant i n  the p a r t i c u l a r  

circumstances of a p a r t i c u l a r  case. ¶1211 I n  the  f i n a l  ana lys i s  

the  accused i s  e n t i t l e d  t o  a " f a i r  t r i a l m  before a m i l i t a r y  

commission. If the procedure followed by the  m i l i t a r y  commission 

o f f e r s  the  same o r  a s  e f f e c t i v e  safeguards a s  t h a t  of the  ordinary 

courts  and i f  thece is  no quest ion of impar t i a l i ty ,  no complaint 

may be made, i f  it properly has jur isdic t ion.  If United S t a t e s  

m i l i t a r y  commissions follow the  procedure provided f o r  i n  the  IqCM, 

1951, both mdue process" and " in te rna t iona l  jus t ice"  requirements 

w i l l  be more than adequately complied with. 

I n  closing, a caveat i s  deemed appropriate. I n  administering 

jus t i ce ,  the  m i l i t a r y  commander and the  judge advocates subordinate 

t o  him must be constantly mindful t h a t  law, order and peace can 
9 


211. Reid v. Covert, 354 U.S. a t  75. 



only be maintained by two methods: e i t h e r  t h a t  imperialism which 

r e s u l t s  from force - a Roman peace ( i n t e r  arma s i l e n t  l eges )  which 

means the subjugation of the vanguished by the  v ic to r ,  where law 

becomes imperial  f i a t  - o r  law which has the  consent of the 

nations united i n  a community i n  which the  i n t e r e s t  of a l l  t r an -  

scends t h a t  of any one. Such a s i t u a t i o n  represents  a higher 

form of c i v i l i z a t i o n ,  a s i t u a t i o n  i n  which reason and j u s t i c e  

a r e  the  dominant f a c t o r s .  The law represents  the  reverse of force ,  

the  pol icy  of reason and jus t i ce .  Whether we base "the r u l e  of 

law" upon "na tu ra l  law," the  "inherent  r i g h t s  of man," o r  upon t h a t  

of "due process" the  r e s u l t  i s  much the same. One important 

pr5nciple embodied i n  t h a t  compendious phrase "the r u l e  of law" 

i s  t h a t  a  m i l i t a r y  commander, l i k e  any other  c i t i z e n  is  subject  

t o  the ordinary law. So long ago a s  1678, S i r  Mathew Hale 

sa id ,  "whatever you mi l i t a ry  men think, you s h a l l  f i n d  t h a t  you 

a r e  under the  c i v i l  jur isdic t ion."  To the  ex ten t  t h a t  a  defendant 

i n  criminal  proceeding has been shorn of the  safeguards general ly 

deemed e s s e n t i a l  t o  the  administrat ion of c i v i l i z e d  jus t i ce ,  the  

ac t ion  of the  m i l i t a r y  commander i n  des t roying. those  righ.ts must 

be regarded a s  a v i o l a t i o n  of i n t e r n a t i o n a l  l a w  subject ing him i n  

tu rn  t o  prosecution. 



CHyhPTER V I  


CONCLUSIONS AND RECOMMEWATIONS 


Conclusions 


I n  the course of the  preparat ion and presenta t ion of 

t h i s  study, the  author ' s  views and conclusions have been s t a t e d  

from time t o  time and a r e  impl ic i t  i n  some aspects  of the  se lec t ion ,  

analys is ,  and treatment of the subject  matter.  Here a  few con- 

cluding comments and conclusions may t i e  together these sca t t e red  

l i n e s  of thought. 

There a r e  under the United S t a t e s  Const i tu t ion four  

types of m i l i t a r y  ju r i sd ic t ion .  F i r s t ,  there  i s  what may be ca l l ed  

ju r i sd ic t ion  under mi l i t a ry  law. Second, the re  i s  what may be 

denominated mar t i a l  law proper. Third, i s  mi l i t a ry  government. 

Fourth, i s  j u r i s d i c t i o n  over persons accused of v io la t ions  of the  

law of war. I n  the  United S t a t e s  p rac t i ce  m i l i t a r y  j u r i s d i c t i o n  

i s  of two kinds: F i r s t ,  t h a t  which i s  conferred and defined by 
f 

s t a t u t e ;  second, t h a t  which i s  derived from the common law of 

war. Accordingly, mi l i t a ry  t r ibuna l s  a r e  general ly c l a s s i f i e d  

a s  s t a tu to ry  (courts-mart ial ,  cour ts  of inquiry,  s t a t u t o r y  boards) 

and nonsta tu tory  ( m i l i t a r y  commissions and provost courts ) s i t t i n g  

a s  cour ts  i n  the  l a s t  th ree  s i t u a t i o n s  above. These law of war 

t r ibuna l s  a re  executive courts .  As the  Supreme Court of the 

United S t a t e s  observed i n  the Yamashita and Ex p a r t e  Qui r in  cases, 

Congress has recognized it, by mention, a s  the  appropriate t r i b u n a l  

f o r  the t r i a l  of offenses aga ins t  the  law of war. 

Mil i tary  offenses which do not  come wi th in  the  ju r i sd ic t ion  



conferred by s t a t u t e  on courts-mart ial  a r e  t r i e d  and punished by 

mi l i t a ry  commissions, provost courts ,  mi l i t a ry  government courts ,  

or  war crimes courts .  Mi l i t a ry  commissions have t r a d i t i o n a l l y  

t r i e d  more ser ious  v io la t ions  of the laws of war and of the 

occupant's proclamations, laws, ordinances and d i r e c t i v e s .  The 

Provost Courts a r e  cour ts  of a summary nature concerned only with 

minor in f rac t ions .  

Mi l i t a ry  Government connotes a  s i t u a t i o n  where the  

commander of an armed force r u l e s  a t e r r i t o r y  from which the 

enemy has been expelled. It i s  a condition of f a c t ,  based upon 

paramount force.  Mil i tary  government, though a r i s i n g  out  of 

paramount force ,  immediately becomes a government of law, such 

government must ce r t a in ly  be ru led  by law and not by men. The 

manner i n  which such an occupation is ca r r i ed  out  i s  control led  by 

the  laws of war, general  i n t e r n a t i o n a l  law, and c e r t a i n  provisions 

of the Hague Conventions of 1907 and the Geneva Conventions of 

1949. The law of nat ions especia l ly  the i n t e r n a t i o n a l  law of 

mi l i t a ry  government is  an i n t e g r a l  p a r t  of the domestic law of 

the  United S t a t e s  and has been recognized and sanctioned by the  

Supreme Court of the United S ta tes .  United S t a t e s  na t iona l  p o l i c i e s  

and object ives  requires  t h a t  we observe l i b e r a l  p o l i c i e s  i n  -our 

mi l i t a ry  government operat ions,  qu i t e  as ide  from the  l e g a l  duty 

t o  conform t o  i n t e r n a t i o n a l  law both genera l  and conventional. 

Mil i tary  government f i l l s  a gap when- c i v i l  governments a r e  unable 

t o  function,  performs the v i t a l  duty of r es to r ing  and preserving 

law and order, and should cease t o  e x i s t  when normal c i v i l  processes 

a r e  res tored.  



Es tab l i shed  d o c t r i n e  regard ing  the  r e l a t i o n s h i p  

between the  Cons t i t u t ion  and m i l i t a r y  government a s s e r t s  t h a t  

t he  only r e l e v a n t  c o n s t i t u t i o n a l  provis ions  a r e  those r e spec t ing  

t h e  power of t he  P re s iden t  and the  Congress t o  wage war. Since 

t h e  Cons t i t u t ion  commits t o  t h e  Execut ive and t o  Congress t h e  

exe rc i se  of t he  war powers i n  a l l  t he  v i c i s s i t u d e s  and condi t ions  

of warfare,  it has  n e c e s s a r i l y  given them wide scope f o r  t he  

exe rc i se  of judgement and d i s c r e t i o n  i n  determining t h e  na tu re  

and e x t e n t  of t h e  threa tened  i n j u r y  o r  danger and i n  t h e  s e l e c t i o n  

of t h e  means of r e s i s t i n g  it. 

I n  m i l i t a r y  government s i t u a t i o n s  one p a r t  of main- 

t a i n i n g  p u b l i c  o rde r  is  the  admin i s t r a t i on  of j u s t i c e .  To accomplish 

t h i s  a n  appropr i a t e  system of cou r t s  must be a v a i l a b l e  t o  support  

t h e  m i l i t a r y  government. Indigenous c o u r t s  may be employed o r  

m i l i t a r y  t r i b u n a l s  may be s e t  up t o  enforce  t h e  laws, ordinances,  

proclamations, and d i r e c t i v e s  of the  occupying m i l i t a r y  f o r c e ,  t o  

punish c r i  nes a g a i n s t  t h e  l o c a l  law, and t o  d e a l  wi th  v i o l a t o r s  of 

t h e  law of war. The power of t he  P re s iden t  and of t he  m i l i t a r y  

commanders under him t o  e s t a b l i s h  m i l i t a r y  t r i b u n a l s  i n  b e l l i g e r e n t  

occupat ion s i t u a t i o n s  is  complete, l i m i t e d  only by t h e  ex igencies  of 

s e r v i c e  and t h e  laws of war. Such c o u r t s  may proper ly  t ake  cog- 

nizance of ques t ions ,  m i l i t a r y ,  c r imina l ,  and c i v i l .  There is  no 

d i s t i n c t i o n  i n  t h i s  r ega rd  between t h e  cases  of t e r r i t o r y  conquered 

from a  f o r e i g n  enemy o r  rescued from r e b e l s  t r e a t e d  a s  b e l l i g e r e n t s .  

The only l i m i t s  t o  t h e  m i l i t a r y  a u t h o r i t y  a r e  those  which i n t e r -  

n a t i o n a l  law and usage impose, and breaches of t hese  a r e  cognizable  



only i n  the  mi l i t a ry  courts .  Mil i tary  commissions s i t t i n g  a s  

mi l i t a ry  government o r  war crimes courts  - assuming arguendo t h a t  

the commission has j u r i s d i c t i o n  - a r e  not  courts  whose proceedings 

a re  reviewable by the  c i v i l  judiciary.  Correction of t h e i r  

e r r o r s  of decision i s  not  f o r  the c i v i l  cour ts  but  f o r  the  

mi l i t a ry  a u t h o r i t i e s  alone. 

Mil i tary  commanders having c i v i l  a f f a i r s  author i ty  

may e s t a b l i s h  cour ts  t o  adjudicate e x i s t i n g  criminal  or c i v i l  

law o r  s t a t u t o r y  enactments based on h i s  occupation. By United 

S t a t e s  p rac t i ce  i n  es tab l i sh ing  nonsta tu tory  t r ibuna l s  there  

have usually been three  categories of courts ,  pat terned a s  

t o  s i z e ,  qua l i f i ca t ions  of members, ju r i sd ic t ion ,  and l i m i -

t a t i o n s  on maximum punishments somewhat a f t e r  courts-mart ial .  

A three  s t r u c t u r e  system of courts  t o  be designated Provost 

Courts, Specia l  Mil i tary  Commission, and General Mi l i t a ry  Com- 

mission i s  deemed preferable .  The system of cour ts  es tabl ished 

must be f l e x i b l e  and mobile, t o  a  degree never dreamt of by those 

who plan j u d i c i a l  reforms a t  home. Grades of cour ts  must be 

es tabl ished s u i t a b l e  t o  the  varying g rav i ty  and d i f f i c u l t y  of 

the  cases. An appropr ia te  method of repor t ing t r i a l s  and keeping 

records must be prepared. A system of appeal,  supervision and 

review must be i n s t i t u t e d .  

A r t i c l e  64 of the new Geneva C i v i l i a n  Conventions of 

1949, which i s  supplemental t o  A r t i c l e  43 of the  Hague Regulations, 

expresses a  fundamental notion of the law of occupation, t h a t  the 

penal l e g i s l a t i o n  i n  force  must be respected by the  Occupying Power. 



The idea of the  cont inui ty  of the  l e g a l  system app l i e s  t o  the  whole 

of the  law - c i v i l  and penal.  A r t i c l e  43 of the Hague Regulations 

requi re  the  occupant t o  insure "as f a r  a s  poss ib le"  publ ic  order  and 

s a f e t y  and t o  r e spec t  the  laws i n  fo rce  "unless absolute ly  

prevented." Not absolute ly  s e t t l e d  i s  the  quest ion whether the  

occupying power may lawfully change e x i s t i n g  laws which modify 

enemy i n s t i t u t i o n s  which a r e  incompatible with an occupants war 

aims o r  objec t ives .  It i s  concluded t h a t  a  b e l l i g e r e n t  occupant 

must be conceded the  r i g h t  during occupation, both before and 

a f t e r  an enemy's complete de fea t ,  t o  remold those i n s t i t u t i o n s ,  

which, if allowed t o  remain unchanged during occupation, would 

c e r t a i n l y  r i s e  again i n  a  fu tu re  time t o  menace the  occupant 's 

secur i ty .  4 b e l l i g e r e n t  need no t  choose between o b l i t e r a t i n g  

the  enemy s t a t e  o r  f i n a l l y  withdrawing from occupation of enemy 

t e r r i t o r y  without modifying, if he can, the  enemy's war-like and 

war-making inc l ina t ions ,  i d e a l s ,  and i n s t i t u t i o n s .  

Although m i l i t a r y  government i s  l imi ted  l e g a l l y  only 

by the laws of war and genera l  i n t e r n a t i o n a l  law, it i s  question-

able  whether present  r u l e s  of inibernational law a r e  r e a l l y  appl icable  

t o  the  unique type occupation t h a t  t r ansp i red  a f t e r  World War 11. 

A r e l a t i v e l y  uninhibi ted  r u l e  of the  m i l i t a r y  during periods of 

occupation c lose ly  associa ted  with a c t u a l  combat i s  c l e a r l y  

authorized under i n t e r n a t i o n a l  law on the  b a s i s  03 mi l i t a ry  

necess i ty .  But i s  the  same type uninhibi ted r u l e  appl icable  i n  

f u l l  t o  an occupation during peacetime, where an occupation 

continues i n d e f i n i t e l y  a f t e r  h o s t i l i t i e s  have ceased and d e b e l l a t i o  



has been achieved? It i s  concluded t h a t  mi l i t a ry  government 

maintained long a f t e r  the  war has,  i n  r e a l i t y  i f  not  i n  theory, 

come t o  an end i s  without precedent i n  i n t e r n a t i o n a l  law. And 

present  i n t e r n a t i o n a l  law i s  inadequate t o  cover the  ex ten t  t o  

which r u l e  i n  a b e l l i g e r e n t  occupation apply t o  an occupation 

i n  peacetime. 

The Geneva C i v i l i a n  Conventions of 1949 impose impor- 

t a n t  l i m i t a t i o n s  a s  t o  the  adminis t ra t ion  of puni t ive  j u s t i c e  i n  

occupied t e r r i t o r y .  Of genera l  i n t e r e s t  i n  th is  study a r e  

the  norms of A r t i c l e s  47-78 concerning occupied t e r r i t o r y ,  i n  

r e l a t i o n  t o  A r t i c l e s  42-56 of the  Hague Regulations, and of p a r t i -  

cu la r  i n t e r e s t  the  b r i e f  code of penal  l e g i s l a t i o n  and procedure 

contained i n  the  Convention. A r t i c l e s  65-77, inc lus ive ,  

contain the  s p e c i f i c  safeguards afforded t o  c i v i l i a n s  charged 

with crime i n  m i l i t a r y  government cour ts .  

Under the  provisions of the  Geneva Convention Rela t ive  

t o  the  Treatment of Pr isoners  of War, 1949, pr isoners  of war f o r  

both precapture and pos t  capture offenses must be t r i e d  by the  

same type m i l i t a r y  cour t  u t i l i z i n g  the  same procedural  safe-  

guards a s  t r y  United S t a t e s  personnel.  In  addi t ion ,  the  pr isoner  

of war i s  afforded c e r t a i n  a d d i t i o n a l  safeguards not  afforded t o  

members of the  fo rce  of the  Detaining Power. 

The Geneva Conventions of 1949, benef icent  a s  they a re ,  

abound i n  gaps, compromises, obscur i t i e s  and somewhat nominal 

provisions r e s u l t i n g  from the i n a b i l i t y  of the  p a r t i e s  t o  achieve 

an agreed e f f e c t i v e  so lu t ion .  The lawyer i s  confronted with the  



t a sk  of incorporating, i n  a  systematic manner, t h e i r  stupendous 

pos i t ive  achievement i n  mi l i t a ry  manuals, i n  textbooks, and i n  

in te rna t iona l  law general ly.  This task ,  which i s  f a r  from being 

one of mere exposit ion,  m u s t  be accomplished i n  a  c r i t i c a l  s p i r i t .  

E f f o r t  d i rec ted  towards the  c l a r i f i c a t i o n  and expansion of the  

Conventions may i n  i t s e l f  add t o  t h e i r  author i ty  a s  the  most 

comprehensive codif ica t ion of the  law of war y e t  i n  existence.  

I n  the  matter  of those p a r t s  of the law of war which 

a r e  not covered o r  which a r e  not wholly covered by the Geneva 

Conventions, d iverse  problems s t i l l  requirz  c l a r i f i c a t i o n .  These 

include - t o  mention only a  few - such questions a s  the implica- 

t ions  of the p r inc ip le ,  which has been gaining general  recognit ion,  

t h a t  the  law of war i s  binding not only upon s t a t e s  but  a l s o  upon 

individuals  - i . e . ,  both upon members of the  armed fo rces  and upon 

c i v i l i a n s ;  the  changed character  of the d u t i e s  of the Occupant who 

is  now bound, i n  addi t ion  t o  minis ter ing t o  h i s  own i n t e r e s t s  and 

those of h i s  armed forces ,  t o  assume an a c t i v e  r e s p o n s i b i l i t y  f o r  

the  welfare of the  population under h i s  control ;  the  emergence of 

motorized warfare with i t s  r e s u l t i n g  e f f e c t s  upon the f a c t u a l  

requirements of occupation and the  concomitant du t i e s  of the inha- 

b i t a n t s ;  the  advent of new weapons such a s  nuclear systems and chemical 

and b io log ica l  warfare when used aga ins t  human beings; author i -

t a t i v e  c l a r i f i c a t i o n  of the  law r e l a t i n g  t o  the  punishment of war 

crimes, i n  p a r t i c u l a r  the  regula t ion of the question of in terna-

t i o n a l  criminal  ju r i sd ic t ion ;  the  e lucidat ion of the  law, a t  present  

obscure, r e l a t i n g  t o  the e f f e c t  of the  prohibi t ion  o r  l i m i t a t i o n  of 



the  r i g h t  of war on the  app l i ca t ion  of r u l e s  of war, i n  p a r t i c u l a r  

i n  h o s t i l i t i e s  waged c o l l e c t i v e l y  f o r  the  enforcement of in terna-

t i o n a l  obl iga t ions ;  and many others .  Lawyers, e spec ia l ly  m i l i t a r y  

lawyers, must continue t o  study, t o  expound and t o  e luc ida te  

the  various aspects  of the  law of war f o r  the  use of armed fo rces ,  

of governments, and of o thers .  

I n  the  case of i n t e r n a t i o n a l  m i l i t a r y  commands, amend- 

ments of the  conventions a r e  ca l l ed  f o r ,  p a r t i c u l a r l y  those 

applicable t o  the  custody and treatment of pr isoners  of war, the  

occupation of enemy t e r r i t o r y ,  the  t r i a l  of war cr iminals ,  the  

appropriat ion of enemy property, and the  l i k e .  The law of war 

must be changed t o  take account of the exis tence  of i n t e r n a t i o n a l  

m i l i t a r y  forces .  

During m i l i t a r y  occupation, the  occupying fo rces  a re ,  

of course, not  sub jec t  t o  the law of the  conquered t e r r i t o r y .  

I n  carrying out  i t s  m i l i t a r y  adminis t ra t ion  the occupant is  

t o t a l l y  independent of the  cons t i tu t ion  and the  laws of the  occupied 

t e r r i t o r y .  Its powers a r e  l imi ted  only by i n t e r n a t i o n a l  law and 

the  laws and usages of war. 

War criminals  a r e  punished, fundamentally, f o r  breaches 

of i n t e r n a t i o n a l  law. They become criminals  according t o  the  

municipal law of the  b e l l i g e r e n t  only i f  t h e i r  ac t ion  f i n d s  no 

warrant i n  and is contrary t o  i n t e r n a t i o n a l  law. When, therefore ,  

w e  say t h a t  the  b e l l i g e r e n t  i n f l i c t s  punishment upon war criminals  

for  the  v i o l a t i o n  of h i s  municipal law, we a r e  making a s tatement 

which i s  cor rec t  only i n  the  sense t h a t  the r e l evan t  r u l e s  of 

i n t e r n a t i o n a l  law a r e  being applied,  by adoption o r  otherwise, a s  



the  municipal law of the b e l l i g e r e n t .  I n t r i n s i c a l l y ,  punishment 


i s  i n f l i c t e d  f o r  the  v i o l a t i o n  of i n t e r n a t i o n a l  law. 


The j u r i s d i c t i o n  of the mi l i t a ry  commission have been 

recognized by a l l  t h ree  branches of our government. Although 

there  has never been any s t a t u t e  def in ing the  exact  ex ten t  of 

i ts  jurisdiction, det ' in i te  boundaries have been recognized by the  

c i v i l  cour ts  and leading c i v i l  and m i l i t a r y  a u t h o r i t i e s .  The 

quest ion has been divided i n t o  four  p a r t s ,  j u r i s d i c t i o n  a s  t o  

time, offenses,  persons and t e r r i t o r y .  The mi l i t a ry  commission 

may take cognizance of the  following offenses: (1)Violat ions of 

the  laws of war; (2)  C i v i l  crimes, which, because the  c i v i l  

au thor i ty  i s  superseded by the  mi l i t a ry ,  and the  c i v i l  cour ts  

a r e  closed o r  t h e i r  funct ions  suspended, cannot be taken cog- 

nizance of by the  ordinary t r ibuna l s ;  (3) Breaches of m i l i t a r y  

orders o r  regula t ions  f o r  which offenders a r e  not  l e g a l l y  t r i a b l e  

by cour t -mar t ia l  under the  UCMJ. Many offenses  which a r e  c i v i l  

offenses i n  time of peace become m i l i t a r y  offenses i n  time of war. 

Mi l i t a ry  commissions, i n  the  t r i a l  of a l leged v i o l a t i o n s  of the  law 

of war, may apply the  provisions of i n t e r n a t i o n a l  agreements and 

the  enormous body of customary p r a c t i c e s  of war which have s o l i d i f i e d  

i n t o  p r inc ip les  and r u l e s  of law. Four clasSes of persons a r e  

amenable t o  the  j u r i s d i c t i o n  of a  Mi l i t a ry  Commission: (1)  Ind iv i -  

duals  of the  enemy's army who have been g u i l t y  of i l l e g i t i m a t e  

warfare o r  o ther  offenses i n  v i o l a t i o n  of the  laws of war; (2)  

Inhabi tants  of enemy's country occupied and held  by the  r i g h t  of 

conquest; (3) Inhabi tants  of p laces  o r  d i s t r i c t s  under m a r t i a l  Law; 



( 4 )  Off icers  and s o l d i e r s  of our own army, o r  persons serving 

with it i n  the  f i e l d  who, i n  time of war, become chargeable with 

crimes o r  of fenses  not  cognizable, o r  t r i a b l e  by the  cr iminal  

cour ts  o r  under the  UCMJ. 

From the  point  of view of i n t e r n a t i o n a l  law, a l l  

persons, m i l i t a r y  and c i v i l i a n ,  charged with having committed 

offenses i n  v i o l a t i o n  of the  law of war a r e  sub jec t  t o  the j u r i s -  

d i c t i o n  of m i l i t a r y  t r i b u n a l s .  Ins tead  of being l imi ted  t o  the  

t e r r i t o r y  i n  which the  offense was committed, t h i s  aspect  of 

j u r i s d i c t i o n  i s  determined l a r g e l y  by physica l  custody of the  

person accused. I n  essence j u r i s d i c t i o n  i s  "universal ."  

Mi l i t a ry  t r i b u n a l s  have j u r i s d i c t i o n  s o  long a s  a 

t echn ica l  s t a t e  of war continues. This includes the  period of 

an armis t ice ,  o r  m i l i t a r y  occupation, up t o  tine e f f e c t i v e  da te  

of a t r e a t y  of peace, and may extend beyond the t r e a t y .  

The provis ions  of A r t i c l e s  18 and 21  of the  Uniform 

Code of Mi l i t a ry  J u s t i c e  conferr ing j u r i s d i c t i o n  upon cour ts -  

m a r t i a l  should no t  be construed a s  depriving m i l i t a r y  commissions 

of concurrent j u r i s d i c t i o n  i n  r e spec t  of offenders o r  offenses 

t h a t  by s t a t u t e  o r  by the  law of war may be t r i e d  by such "mi l i t a ry  

commissions, provost cour ts ,  o r  o the r  m i l i t a r y  t r ibuna l s . "  

Recent United Supreme Court decis ions  holding t h a t  i t  

was uncons t i tu t iona l  t o  t r y  a c i v i l i a n  dependent by cour ts -mar t ia l  

overseas i n  time of peace have i n  no way det rac ted  from the  

au thor i ty  of the p r i o r  holding of the  United S t a t e s  Supreme Court 

t h a t  it was c o n s t i t u t i o n a l  t o  t r y  a c i v i l i a n  dependent i n  a reas  of 

occupation by mi1ital.y commission. The r e s u l t s  i n  the  cases t h a t  



arose by reason of the t r i a l  of c i v i l i a n s  by courts-mart ial  do not 

control ,  f o r  the  cyur ts -mar t ia l  cases r e s t  s p e c i f i c a l l y  on con- 

gress ional  power t o  make " ~ u l e s  f o r  the Government and Regula- 

t i o n  of the land and naval F'orces" agains t  the  safeguards of 

A r t i c l e  I11 and the  F i f t h  and Sixth  Amendment and not on A r t i c l e  

11, Section 2 which is  a grant  of power t o  the Pres ident  a s  Com- 

mander-in-Chief t o  d e a l  with occupied t e r r i t o r y .  

An examination of the bas ic  r i g h t s  afforded an 

accused by t r a d i t i o n a l  United S t a t e s  p rac t i ce  before mi l i t a ry  

commissions revea l  t h a t  they afforded t o  every accused "basic 

fundamental r i g h t s "  which approximate general ly our concept of 

"due process." The "fundamental r igh t "  test i s  the one which 

the  United S t a t e s  Supreme Court has consis tent ly  enunciated i n  

a long s e r i e s  of cases - dealing with claims of c o n s t i t u t i o n a l  

r e s t r i c t i o n s  on executive and congressional power i n  terms of 

"due process." 

A r t i c l e  36 UCMJ authorizes the  Pres ident  t o  prescr ibe  

the  procedure and modes of proof i n  cases before courts-mart ial ,  

mi l i t a ry  commissions, and other mi l i t a ry  t r i b h l s .  I n  the 

absence of ac t ion  taken by the President  under A r t i c l e  36, UCMJ 

t o  prescr ibe  the procedure and r u l e s  of evidence t o  be followed 

by mi l i t a ry  commissions, such commissions a r e  not  governed by 

s t a t u t o r y  r u l e s .  The President  has not prescribed i n  any de- 

t a i l ,  regula t ions  f o r  mi l i t a ry  commissions a s  such. However, 

para. 2 of the  Manual f o r  Courts-Martial, 1951, while not  

mandatory i n  a p resc r ip t ive  sense, c l ea r ly  ind ica tes  t h a t  the 
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t r i a l  before such t r i b u n a l s  " w i l l  be guided" by the  r u l e s  of pro- 


cedure and evidence prescribed i n  the MCM, 1951. 


I n  view of t h e  decis ion  of t h e  United S t a t e s  Supreme 

Court i n  the case of United S t a t e s  v. Yamashita, it may be said, 

t h a t  inso fa r  a s  persons accused of war crimes and not  "subjec t  t o  

m i l i t a r y  law" a r e  concerned,under p r a c t i c a l l y  no circumstances,will  

a c i v i l  cour t  i n t e r f e r e  with the  absolute freedom of d i s c r e t i o n  

a s  t o  procedure and r u l e s  of evidence granted t o  a  l e g a l l y  con-

s t i t u t e d  m i l i t a r y  commission ac t ing  wi th in  the  proper scope of 

i t s  ju r i sd ic t ion .  The Supreme Court decis ion  very e x p l i c i t l y  

ind ica tes  t h a t  the  A r t i c l e s  of War a r e  not  meant t o  apply t o  

mi l i t a ry  commission when they a r e  t r y i n g  "persons not  sub jec t  

t o  m i l i t a r y  law." As t o  persons sub jec t  t o  m i l i t a r y  law the  A r t i c l e s  

a r e  appl icable  when t r i e d  by m i l i t a r y  commission. The p resen t  

UCMJ A r t i c l e s  a r e  appl icable  t o  "persons sub jec t  t o  mi l i t a ry  law," 

including those e n t i t l e d  t o  i d e n t i c a l  t reatment under the  Geneva 

Conventions. As t o  persons not  "subjec t  t o  m i l i t a r y  lawM they 

receive  none of i t s  protec t ions  and remain t r i a b l e  simply by the  

r u l e s  known t o  the  common law of war and i n t e r n a t t o n a l  l a w .  The 

Supreme Court has cons i s t en t ly  decl ined t o  hold t h a t  "due process" 

i n  the  sense appl icable  t o  domestic t r i b u n a l s  applied t o  a  t r i b u n a l  

es tabl i shed under the  war powers and i n t e r n a t i o n a l  law. The 

Supreme Court has wisely l e f t  the  r e s p o n s i b i l i t y  with the  executive 

branch of the  Government f o r  con t ro l  over the  competence and procedure 

of m i l i t a r y  commissions. 

The competence and procedure of m i l i t a r y  commissions 



s i t t i n g  a s  war crimes cour ts ,  o r  m i l i t a r y  government cour ts  a r e  

determined by i n t e r n a t i o n a l  law. Accordingly, the  propr ie ty  of 

the  r u l e s  of procedure applied should be put  t o  the t e s t  of 

i n t e r n a t i o n a l  s tandards.  The decis ive  considerat ion would seem 

t o  be whether t r i a l  of an accused by such a m i l i t a r y  commission 

deprived him o i  the  p ro tec t ion  t o  which he i s  e n t i t l e d  under i n t e r -  

na t iona l  law, t h a t  is ,  whether j u d i c i a l  a c t i o n  produced e i t h e r  

a v i o l a t i o n  of some s p e c i f i c  p roh ib i t ion  i n  the  Geneva Conven- 

t ion ,  o r  was i n  d is regard  of those fundamental p r inc ip les  of human 

j u s t i c e  recognized by c i v i l i z e d  peoples and which a r e  incorporated 

i n  the  preamble of Hague Convention I V  of 1907. 

The law of na t ions  bind s t a t e s  t o  s e t  up a system which 

i s  so  organized and operated a s  t o  conform t o  c e r t a i n  fundamental 

p r inc ip les  genera l ly  recognized a s  indispensable t o  f a i r  and adequate 

j u d i c i a l  protec t ion .  There i s  a popular misconception t h a t  i n t e r -  

n a t i o n a l  law completely lacks  a sanction.  The f a c t  is t h a t ,  

although the  m i l i t a r y  commission deals  with individuals  r a t h e r  

than s t a t e s ,  these  commissions,applying i n t e r n a t i o n a l  law, have 

const i tu ted  one of t h e  most e f f e c t i v e  sanctions of i n t e r n a t i o n a l  

law up t o  the  present  time. 

I n t e r n a t i o n a l  law requ i res  only t h a t  the  accused receive  

a " f a i r  t r i a l "  and t h a t  he not  be "denied j u s t i c e .  " With the  

exception of Anglo-Saxon t echn ica l  r u l e s  of evidence a,nd the  requi re-  

ment f o r  presentment and t r i a l  by jury the  i n t e r n a t i o n a l  standard 

of "denia l  of jus t ice"  and the  domestic "fundamental r i g h t s "  

standard of "due process" a r e  approximately the  same. Accordingly, 



it i s  concluded t h a t  i f  mi l i t a ry  commissions comply with the  

r u l e s  and regula t ions  s e t  f o r t h  i n  the MCM, 1951, t h a t  the  

fundamentals of "due process'' and i n t e r n a t i o n a l  " j u s t i c e  

w i l l  be assured. 

I n  modern t o t a l  wars, involving deep-rooted ideological  

conf l i c t s ,  prevai l ing  i n t e r n a t i o n a l  law r e l a t i v e  t o  b e l l i g e r e n t  

occupation i s  out-dated and inadequte, e spec ia l ly  a s  r e l a t e s  t o  

the  s i t u a t i o n  a f t e r  the f igh t ing  has stopped. Given the prevai l ing  

ideological  fervor ,  it i s  not  impossible t o  envisage an occupation 

which would not  meet the minimum standards f o r  human r i g h t s  

normally demanded by i n t e r n a t i o n a l  jus t i ce .  However, e x i s t i n g  

general  and conventional i n t e r n a t i o n a l  law do not provide an 

adequate remedy f o r  the  den ia l  of r i g h t s .  The problem is, how 

in te rna t iona l  law can guarantee them t h e i r  r igh t s .  

I n  the administrat ion of j u s t i c e  by m i l i t a r y  government 

courts  there  e x i s t  one very d i s t i n c t  problem. Problems r e l a t i v e  

t o  the  administrat ion of jus t i ce  i s  not  exclusively the  concern 

of the United S t a t e s .  The United S t a t e s  i s  not  the  only nat ion 

t h a t  might i n s i s t  upon the e x t r a t e r r i t o r i a l  appl ica t ion of i t s  

na t iona l  l e g a l  conception. The problem i s  i n  an a l l i e d  context; 

even where administrat ion on the ground is  i n  American lands,  it 

may be proceeding i n  accordance with Al l i ed  arrangements f o r  

co-ordinated ac t ion.  It w i l l  not  promote co-ordinated A l l i e d  

e f f o r t s ,  on which the  sa fe ty  of a l l  depend, t o  f o s t e r  the  idea 

t h a t  American a u t h o r i t i e s ,  even when exerc is ing an A l l i e d  t r u s t ,  

works under some vague supervision by the  United S t a t e s  Supreme 



Court. To insure  t h a t  jus t i ce  is  administered i n  accord with 

our p o l i t i c a l  t r a d i t i o n s  involves what the Court has described 

a s  "the very d e l i c a t e ,  plenary and exclusive power of the  President  

a s  the  so le  organ of the  Federal  Government i n  the f i e l d  of 

fore ign r e l a t i o n s  .1,212 

I n  the f i e l d  of c o n s t i t u t i o n a l  law, some members of 

the Supreme Court of the  United S t a t e s  have developed res t l e s sness  

over the  question now over f i f t y  years old,  Does the  Const i tu t ion 

follow the f l a g ?  As a r e s u l t  of recent  Supreme Court decisions,  

the  notion t h a t  the  Consti tut ion i s  not operat ive outs ide  the 

United S ta tes ,  has evaporated. The Supreme Court has held t h a t  

governmental ac t ion  abroad i s  performed under both the  au thor i ty  

and the  r e s t r i c t i o n s  of the  cons t i tu t ion .  213 The Supreme Court 

has indicated a l s o  t h a t  court-mart ial  proceedings could be 

challenged through habeas corpus ac t ions  brought i n  c i v i l  courts ,  

i f  those proceedings had denied the defendant "fundamental r i g h t s .  ,1214 

Notwithstanding, it i s  qu i t e  c l e a r  t h a t  the  Supreme Court has not 

changed - nor i s  there  any indicat ion t h a t  it i s  going t o  change -
i t s  ru l ings  i n  regard t o  the doct r ine  t h a t  the  Consti tut ion places 

no substantive and procedural l imi ta t ions  on mi l i t a ry  government 

o r  war crimes courts  created under the  Const i tu t ional  power of 

the  President  a s  commander-in-chief. Cases such a s  those of 

-

212. United S t a t e s  v. Curtiss-Wright Corp., 299 U.S. 304, 320 (1936). 

213. Burns v. Wilson, 346 U.S. 137 (1953). 

214. -Ibid. ;  Warren, he B i l l  of ~ i g h t s , "  op. c i t . ,  p. 188. 



Yamashita, Madsen, and E i s t en t rage r  must be accepted a s  c o n s t i t u t i o n a l  

doct r ine  and law. The proposi t ion is ,  of course, not  t h a t  the  

Const i tu t ion  is  not  opera t ive  everywhere a s  the b a s i s  f o r  a l l  

o f f i c i a l  a c t s  of the government of the  United S t a t e s ,  but  t h a t  there  

a r e  provisions i n  the  Const i tu t ion  which do not  necessar i ly  apply 

i n  a l l  circumstances i n  every place over every person f o r  every 

offense . 
I n  the  p a s t ,  i n  analyzing the  concept of m i l i t a r y  

government and the nonstatutory j u d i c i a l  i n s t i t u t i o n  there  has 

been a tendency t o  bu i ld  up s tereotypes  of "the c i v i l  power" 

and "the mi l i ta ry ."  This tends t o  confuse ana lys i s ,  j u s t  a s  

I tbureaucracy, " "administrat ive despotism, " and the  l i k e  prumote 

conceptualism i n  the  considerat ion of o ther  mixed problems of 

government. It should be kept cons tant ly  i n  mind i n  analyzing 

the  r o l e  of the  m i l i t a r y  i n  our c o n s t i t u t i o n a l  scheme of tldue 

process" t h a t  the  o r i g i n a l  in ten t ion  of maintaining c i v i l  supremacy 

is  s t i l l  recognized a s  a  bas ic  tenent  of American p o l i t i c a l  

philosophy. I n  the  f i n a l  analys is ,  it is,  a s  i t  should be, t h a t  

the  m i l i t a r y  forcesof the  United S t a t e s  a r e  always subordinate t o  

the  c i v i l  author i ty .  The o ther  s ide  of the  coin, on the  o the r  

hand, r evea l s  another proposi t ion  t o  be kept i n  mind, t h a t  is, 

t h a t  the  regular  c i v i l  judic iary  of the  country cannot r i g h t f u l l y  

i n t e r f e r e  with the  m i l i t a r y  i n  the  performance of t h e i r  high, 

arduous, and per i lous ,  bu t  lawful  du t i e s .  The considerat ions 

m i l i l a t i n g  aga ins t  such in te rven t ion  remain s t rong.  

The number of d o c t r i n a l  f i e l d  manuals, phamplets and 

study guides deal ing  with the  sub jec t  of m i l i t a r y  government and 



the establishment, ju r i sd ic t ion ,  organization, operation, 

procedure, and administrat ion of nonstatutory mi l i t a ry  cour ts  

a r e  excessive, overlaping, and unnecessarily dupl ica t ive .  The 

t e x t s  do not contain a  coherent and harmonious doct r ine  con-

cerning the concept of mi l i t a ry  government and the j u r i d i c i a l  

character  of m i l i t a r y  cour ts  i n  i n t e r n a t i o n a l  law. 

A m i l i t a r y  government - c i v i l  a f f a i r s  - s i t u a t i o n  

gives r i s e  t o  a  hos t  of prdblems concerning the c i v i l  and criminal  

l i a b i l i t y  of i t s  members, the  e x t r a t e r r i t o r i a l  administrat ion of 

jus t i ce ,  claims a r i s i n g  from the forces  and of the  individuals  

who compose it, and so  f o r t h .  Questions of ju r i sd ic t ion  a r i s e  

t o  which it i s  d i f f i c u l t  t o  f ind  sound and p r a c t i c a l  so lut ions .  

As one of the  inc idents  of our present  i n t e r n a t i o n a l  pos i t ion ,  

whether we f ind  ourselves ac t ing  on our own o r  on behalf of the 

United Nations, we may expect t o  have d i f f i c u l t  problems of 

fore ign ju r i sd ic t ion  f o r  years t o  come. Consequently, there i s  

need t o  explore and study the  substantive and procedural law 

of foreign ju r i sd ic t ions  together with i t s  i n t e r r e l a t i o n s h i p  t o  

domestic and i n t e r n a t i o n a l  l e g a l  norms. 

Many of the  problems connected with b e l l i g e r e n t  occupa- 

t i o n  operat ions may be foreseen, and f o r  t h i s  reason i t  is necessary 

t o  conduct opera t ional  planning f o r  the occupation of prospective 

enemy t e r r i t o r i e s .  Many of the more important proclamations 

could be prepared during the planning stage.  The medium of 

l e g i s l a t i o n  should be the  Proclamation, and the  machinery of enforce-

ment the Mil i tary  Tribunal.  These planned proclamations should 



include a summary criminal  code, s e t t i n g  f o r t h  the  j u r i s d i c t i o n  

procedure and a l i s t  of prohibited a c t s  and the  pena l t i e s  at tached 

t o  them. This proclamation should provide t h a t  any offense under 

the  Penal Code o r  communal ordinances of the  occupied country 

might be t r i e d  by a m i l i t a r y  court ,  i f  the  m i l i t a r y  a u t h o r i t i e s  

s o  d i rec ted .  This provision would i n  e f f e c t  incorporate the  

whole criminal  law of the  occupied country i n t o  the  law of 

mi l i t a ry  government, but  t h i s  should be a reserve power, and 

should not  envision t h a t  mi l i t a ry  courts  should normally t r y  

offenses under the  fore ign criminal  law. I n  general,  the  general  

s t ruc tu re  of the  procedure of the courts  should be Anglo-Saxon 

r a t h e r  than c i v i l  or  continental .  The procedure of the  cour ts  

should be regulated by the  Theater Commander. The r u l e s  of 

evidence and procedure should follow those s e t  f o r t h  i n  the MCM, 

1951. Under c e r t a i n  circumstances - depending on the  area 

occupied and the  nature of the command - a concession t o  c i v i l  

o r  cont inenta l  p r a c t i c e  should be made i n  dispensing with the  

technical  Anglo-Saxon r u l e s  of evidence. The cour ts  should then 

be given a wide d i s c r e t i o n  t o  hear whatever evidence they may 

consider r e levan t  and t o  a t t a c h  t o  a l l  evidence such weight a s  

they may th ink f i t .  The Nuremberg Charter and the  Rules of 

Procedure adopted f o r  the  Nuremberg t r i a l s  a r e  i n t e r n a t i o n a l  

precedent and should be u t i l i z e d .  

Recommendations 

It i s  recommended t h a t  a r a t i o n a l  and wholly coherent 

doctr ine r e l a t i v e  t o  m i l i t a r y  government and an appropriate system 

of courts  t o  support the  mi l i t a ry  government be evolved. (There 



is no need to evolve new doctrine, for nothing that the Supreme 


Court of the United States has decided is inconsistent with what 


has always been sound in principle .) This doctrine should then 

be set forth in one authoritative field manual and should be 


adhered to in other official pamphlets and guides. This doctrine 


should be taught by qualified instructors in the higher service 


schools of the Amy, in order that the commanding generals and 


senior staff officers of the future may have an accurate con- 


ception of the lav,and policy of military control as it impinges 


upon the civil affairs of a country under belligerent occupation. 


Because a military lawyer not only deals with his own 


municipal law, but also with local foreign law and international 


law the crying need for a more vital training program is being 


recognized by some military and government agencies as well as by 


an increasing number of colleges and universities. It is recom- 


mended that the Army's present "foreign area specialists program" 


to explore how foreign people actually live and think, work and 


act, as conditioned by their geographic, political, economic, and 


environmental and cultural inheritance be expanded and intensified. 


It is recommended that The Judge Advocate General continue, expand 


and increase the opportunity for individual study by Judge 


Advocates in specialized and technical subjects such as interna- 


tional law, comparative law, national and local governmental 


administration, transportation, labor, and international trade. 


It is recommended that !The Judge Advocate General explore 


the possibility pf recommending the appointment of a special corn- 




mi t t ee  composed of j u r i s t s  and m i l i t a r y  l e a d e r s  of cons iderable  

eminence c a l l i n g  f o r  a  s tudy designed t o  develop a  body of law 

and a coherent  system of j u s t i c e  f o r  occupied peoples  i n  f o r e i g n  

a r e a s  based upon un ive r sa l ly  recognized l e g a l  p r i n c i p l e s .  The 

committee should g ive  s p e c i f i c  cons idera t ion  t o t h e  organiza t ion ,  

j u r i s d i c t i o n  and procedure of cou r t s  adminis te r ing  j u s t i c e  i n  

f o r e i g n  a r e a s  and t o  t h e  c r y s t a l l i z a t i o n  of a c o n s i s t e n t  body of 

l e g a l  p r i n c i p l e s  r e a d i l y  app l i cab le  t o  s p e c i f i c  cases .  The 

system should in su re  t h e  proper  admin i s t r a t i on  of j u s t i c e ,  ope ra t ing  

under subs t an t ive  and procedura l  p rov i s ions  which a r e  c o n s i s t e n t  

w i th  i n t e r n a t i o n a l  law. I n t e r n a t i o n a l  law l a y s  down c e r t a i n  gene ra l  

p r i n c i p l e s  o r d i n a r i l y  deemed indispensable  f o r  a  proper  adminis t ra -  

t i o n  of j u s t i c e .  The minimum of p r o t e c t i o n  thereby assured  may be 

c a l l e d  an " i n t e r n a t i o n a l  s tandard  of j u s t i c e .  tl  The content  of 

t h e  i n t e r n a t i o n a l  s tandard  i s  n o t  f i x e d  wi th  anything l i k e  

mathematical p rec i s ion .  Not only i s  the  s tandard  n o t  c l e a r l y  

s t a t e d ,  nor t he  minimum l e v e l  of c i v i l i z e d  j u s t i c e  reduced t o  

p r e c i s e  terms, b u t  t he re  is ,  unfor tuna te ly ,  no e x i s t i n g  supe r io r  

a u t h o r i t y  e i t h e r  t o  determine it o r  t o  enforce  r e s p e c t  f o r  it. 

Yet one should n o t  on t h i s  account despa i r .  Much of t h e  unce r t a in ty  

now e x i s t i n g  can and w i l l  be overcome. To speed t h i s  hopefu l  

development, c r y s t a l l i z a t i o n  of an  American jus  gentium based 

upon c e r t a i n  ord inary  s t anda rds  of j u s t i c e  recognized by c i v i l i z e d  

na t ions  would be persuas ive .  The study recommended could be 

s e t  f o r t h  i n  a manual f o r  United S t a t e s  armed f o r c e s  and would 

r ep re sen t  a - s i g n i f i c a n t  con t r ibu t ion  t o  i n t e r n a t i o n a l  law. 



The background aga ins t  which the  Hague Regulations of 

1907 - supplemented by the  Geneva Conventions of 1949 - a r e  

projected is  t h a t  of warfare i n  the  middle of the  nineteenth 

century, if not  e a r l i e r .  Nowhere i s  t h i s  more evident  than i n  

the  t e x t s  which purport  t o  l ay  down r u l e s  f o r  the exerc ise  of 

b e l l i g e r e n t  occupation. The present  r u l e s  have l i t t l e  t o  do 

with the  r e a l  problems which now face  an occupying power. New 

weapons, techniques and procedures have developed which a r e  not 

covered by i n t e r n a t i o n a l  convention. It i s  recommended t h a t  con-

s ide ra t ion  be given t o  i n i t i a t i n g  a study a t  the  h ighes t  govern- 

mental l e v e l  designed t o  develop a code of p r inc ip les  f o r  t h e  use 

and development of armed forces  and f o r  the use of modern weapons 

and techniques. I n  approaching the  problem it is  most important 

t h a t  the  r u l e s  pe r ta in ing  t o  i n t e r n a t i o n a l  commands be determined 

and defined. A code comparable t o  L ieber ' s  Code but  con t ro l l ing  

twentieth century techniques and weapons should be formulated 

f o r  the guidance of United S t a t e s  armed fo rces  engaged i n  

h o s t i l i t i e s  t o  support the  r u l e  of law i n  i n t e r n a t i o n a l  a f f a i r s .  

This new code should take i n t o  account the  many aspects  and problems 

of co l l ec t ive  enforcement ac t ion.  Upon completion of the study 

as  t o  what r u l e s  ought t o  be applied t o  modern warfare,a revised 

code of the  laws of war should be formulated and p r in ted  f o r  d i s -  

t r i b u t i o n  t o  the  armed fo rces  of governments- des i r ing  copies. Such 

a code must take i n t o  considerat ion mi l i t a ry  necessi ty and changed 

conditions, they must reaff irm the  fundamental p r inc ip les  and r u l e s  

i n  c loser  conformity wi th  present-day f a c t s .  The p r inc ip les  must 

be c l e a r  and unambiguous and have a p o l i t i c a l  chance of being 



adopted and applied. It i s  recognized t ha t  such ru l e s  a re  not  

l ega l ly  e f f ec t i ve  when applied t o  enemy forces.  There can be 

no doubt t h a t  a revis ion of the laws of war must take the form 

of in te rna t iona l  t r e a t i e s ,  signed and r a t i f i e d ,  so  as  t o  cons t i tu te  

l ega l l y  binding rules .  Nevertheless, the s t rength  of Lieber 's  

Code l ay  i n  the f a c t  t h a t  it was promulgated by the United S t a t e s  

f o r  the guidance of i t s  o m  forces  i n  conducting h o s t i l i t i e s .  Such 

a s c i e n t i f i c  restatement a t  l e a s t  has persuasive author i ty  and 

could ult imately serve a s  a bas i s  f o r  in te rna t iona l  codificat ion.  

Unfortunately, the tendency t o  put  the laws of war 

i n t o  the pas t  tense has completed a f u l l  c i r c l e .  It was fasionable 

during and a f t e r  World War I1 t o  f u l l y  t r e a t  the laws of war i n  

l e g a l  l i t e r a t u r e .  I n  recent  years the  tendency t o  neglect  and 

t o  ignore the laws of war have reappeared. Ar t i c l e s  on the  

laws of war a r e  g rea t ly  decreasing i n  number. The number of 

important t r e a t i s e s  on the law of war have declined. Much of 

the  present  discussion on the  laws of war is  dedicated t o  t h e i r  

revision.  It seems t o  t h i s  writer t ha t ,  while revis ion i s  important, 

equally as  important, i s  the t ask  of s c i e n t i f i c  invest igat ion t o  

determine what the laws of war ac tua l ly  are.  The laws of war have 

not ye t  been f u l l y  studied i n  t h e i r  operation. The question i s  t o  

determine object ively  and equally f a r  removed from wishful  thinking 

and from prejudiced proposals whether the fundamental p r inc ip les  

underlying the whole law of war a r e  s t i l l  i n  force.  Tota l  war 

stands l i k e  a symbol of the t o t a l  c r i s e s  of our society,  it i s  not 

only a matter of technical  problems which a r e  only on the surface; 

i t s  r e a l  roots  a r e  philosophical,  e t h i c a l  and re l ig ious .  It i s  



necessary t o  determine whether ce r ta in  norms, even i f  s t i l l  val id ,  

a r e  considered a s  obsolete o r  a s  inapplicable because of t o t a l  

war and of new weapons of mass destruction.  Despite the  advances 

provided f o r  i n  the  revelant  Geneva Convention of 1949, a s  r e l a t e s  

t o  the law of be l l ige ren t  occupation, a  rethinking is  required 

going f a r  beyond mere revision.  Accordingly, it i s  recommended 

t h a t  The Judge Advocate General, through the  American Bar Associa- 

t ion,  explore the pos s ib i l i t y  of i n t e r e s t i ng  some foundation o r  

o ther  source i n  f inancing p ro jec t s  which would study the enormous 

body of material ,  hardly touched and ce r ta in ly  not ye t  s c i e n t i f i c a l l y  

scrut in ized r e l a t i n g  t o  the law of war. Materials  such a s  the  

p rac t i ce  of s t a t e s  during and a f t e r  World War 11, the ins t ruc t ions  

of various na t iona l  high commands, records of the War Crimes t r i a l ,  

diplomatic negotiat ions,  proceeding of the United Nations and other 

in te rna t iona l  organizations, and of the Geneva Conventions of 1949 

and a l l i e d  documents should be c r i t i c a l l y  s tud ies  and evaluated. 

In te rna t iona l  law exper ts  and mi l i t a ry  leaders  of eminence no t  

only of the United S t a t e s  but a l s o  those of such other areas  a s  

should be qua l i f i ed  t o  make a subs t an t i a l  contribution t o  the  study 

contemplated should be inv i ted  t o  pa r t i c ipa te .  

The conclusions of Nuremberg were s i gn i f i c an t  i n  

es tabl ishing t h a t  in te rna t iona l  law i s  ne i the r  e so t e r i c  nor 

helpless.  Certain sa lutory  pr inciples  were s e t  f o r t h  i n  the 

Charter, executed by four g rea t  powers, and adhered to ,  i n  

accordance with A r t i c l e  5 of the Agreement by nineteen other  

governments of the United Nations. Aggressive war i s  made a 



crime - "plapning, preparat ion,  i n i t i a t i o n  o r  waging of a war 

of aggression. 1t The o f f i c i a l  pos i t ion  of defendants i n  t h e i r  

governments is barred a s  a defense. And orders of the government 

o r  of a superior  do not f r e e  men from respons ib i l i ty ,  though 

they may be considered i n  mit igat ion.  The Judgement points  out  

t h a t  cr iminal  a c t s  a r e  committed by individuals ,  not  by those 

f i c t i t i o u s  bodies known a s  nations,  and law, t o  be e f fec t ive ,  

must be app l i es  t o  individuals .  The time i s  now r i p e  t o  f u r t h e r  

consider t o  what ex ten t  aggressive war should be defined, f u r t h e r  

methods of waging war outlawed, pena l t i e s  f ixed,  procedure 

es tabl ished f o r  the  punishment of offenders and s o  fo r th .  It 

i s  recommended t h a t  considerat ion be given a t  the  h ighes t  govern- 

mental l e v e l ,  t o  the  United S t a t e s  again taxing the  i n i t i a t i v e  

t o  revive i n t e r e s t  i n  the  United Nations r e l a t i v e  t o  t h e  codif i -  

ca t ion  of i n t e r n a t i o n a l  criminal  law a s  previously suggested by 

Judge Biddle (united S t a t e s  Member of the  In te rna t iona l  Mil i tary  

Tribunal) with Pres ident  Truman's approval. Such an enormous 

undertaking should be s tudied and weighed by t h e  b e s t  l e g a l  

minds the  world over. Should the General Assembly pursuant 

t o  A r t i c l e  1 3  of the  Charter  of the  United Nations ("the 

General Assembly s h a l l  i n i t i a t e  s t u d i e s  and make recommendations 

f o r  the  purpose of ... encouraging the  progressive development of 

i n t e r n a t i o n a l  l a w  and i t s  codificat ion.")  consent t o  consider and 

succeed i n  d r a f t i n g  such a code of i n t e r n a t i o n a l  criminal  law, it 

should be submitted f o r  adoption, a f t e r  the  most c a r e f u l  study and 

consideration, by the governments of the  United Nations. 
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