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XXIST INTERNATIONAL CONFERENCE OF THE RED CROSS 

REAFFIRMATION AND DEVELOPMENT OF 


THE LAWS AND CUSTOMS APPLICABLE IN A...11.MED CONFLICTS 


PAR T I 


General Remarks 

I. OBJECT AND PURPOSE OF THE PRESENT REPORT 

One of the main items on the Agenda of the 
Humanitarian Law Commission. at recent International Conferences 
of the Red Cross was entitled "protection of civilian 
populations against indiscrlminate warfare". The present 
Report partly const:i,tutes. a follow-up of the Resolutions 

, adopted on the Subject at these Sessions. 

For the XXlst Conference 9 however, this' usual '. 
item has been replaced by the more general theme "Reaffirmati.oE: 
a~d development of ~law£ and customs applicable in armej 
conflict"(Number 4 of the provisional Agenda of the Commission 
for International Humanitarian La~J and Relief to civilian 
populations in armed conflicts ). It is that general subject 
with which this Report deals, covering mOre particularly 
points (a) (Protection of the essential Rights of the Human 
Being), (b) (Protection of Civilian Populations) and {e) 
(Other Fields). Points (c) (Status of Civil'iariDef,e,nc:8' . 
Services') EUld(d) (Protection of Civilian Medical' a,ndNursing 
Personnel) are the subject of separate reports. The present 

http:Reaffirmati.oE
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Report also covers certain aspects of item 5 of the Agenda 
(Non-International Conflicts on which the ICRC is also 
submitting a special document. 1) 

The subject matter of this Report is of course 
far from new for the Red Cross; internatipnal wars or 
1!blind weaponsll, for example, have often \been, matters for 
concern and resolutions of the International Red Cross 
alongside the protection of civilian populations. But the 
terms employed here, llreaffirmation and development of the 
laws and customs applicable in armed conflicts" definitely 
represent something new,a realization: they d~note that, 
in the ICRC's opinion, the task devolving on the Red Cross 
as regards the development of humanitarian law should in 
future be conceived and undertaken on a broader basis. 
Chapter II explains the exact sense of this expression and 
the outlook in 'which the development of humanitarian laillT 
should be considered. 

This conception is a logical issue of the ICRC's 
work in the field of humanitarian law since 1965, in 
accordance with the tasks entrusted to it by the XXth 
International Conference, particularly its Resolution XXVIII. 
Chapter III describes the evolution and extension of this 
work. The ICRC has maintained close cOntact for that purpose 
with the United Nations Secretary General, whom the General 
Assembly also instructed to make certain studies in this sphere. 
'1m C00pOTIItiDn botvGon th0 United Nations and the ICRC are the 
subject of Chapter IV. 

It is the second part of this Rep6rtA however, 
which is most important. This reviews in detail the difforent 
fields where efforts" Should be made to develop humanitarian 
law and the main problems arising in connection with each. 
To this end, it gives an analytical summary of the results 
of the discusillons ex tho February 1969 Committee of experts 
specially convened by the ICRC. i,nThere appropriate, the ICRC IS 

own observations and conclusions accompany these results o 

1) Report of the ICRC on the Protection of, Victims of Non
International Conflicts, Document DS 5a and b. 



- 3 

The.third·par-t of the Report gives the general 
conclusions to be draWnirom this work and indications'as 
to how they should be followed up. 

Furthermore, a series of texts or Resolutions 
which can usefully be consulted, and minimum bibliographical 
data, have been' added as an Annex (Part IV) 1). This was 
con~iderednecessary to facilitate study of the p~esent 
dbcuri:J.ent and the subjects dealt with therein • 

. ! . This Report does not therefore propose te~ts of 
'laws or regulations. Nor i,.s it a scientific document. Its 
essential :purpose is to set forth as briefly and clearly as 
possible the main problems which arise in the sphere Under 
consideration, with a view to facilitating their examination 
by the (j.9vernments, National,Red Cross Societies, other 

.: recipients 'Of 'the' Repo'ri,',an:d even the general public • 

.', .. 

1) For technical reasons this section of the Report 
is speci2.lly :1U.L1,b0rad, oeginning:"irith p2.gGOl~ 

'y; 
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11'. SIGNIFICANCE AND SCOPE OF THE EXPRESSION "REAFFIRMATION 

AND DEVELOPMENT OF THE LAWS AND CUSTOMS AP~LIC~~E IN 

ARMED CONFLICTSll 

As pointed out in the previous Chapter, the 
oplnlons of numerous experts consulted and its own experience 
have convinced the ICRC that the development of humanitarian 
law applicable in armed conflicts - a matter on which the 
Red Cross has been working since its inception - should in 
future be conceived on a broader basis, more closely 
corresponding to present facts. In a wQrd this development, 
in its opinion, should present the five following 
characteristics~ which will be examined in succession g 

- It should be global and well balance~, bearing 
on the weakest points (what should be developed 
and re-affirmed and why); 

- It should take full account of modern conditions 
in the international community (relinquish the 
expression "law of war"); 

It should be conceived as a ]Tessing task; 

- It should enjoy the active support of ]upl~c 
opinion and the peoples in general; 

- It demands co-ordination of all the efforts 
undertaken in this field. 

1. The development of international law. a2~ic.abl~ 

to armed conflict should be global and w§ll 

balanced 

Authoritative voices have spoken of the ll chaotic 
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status" of the law of war 1), or "dangerous lacunae lt in this 
law. 2) But: other authoritative voices have declared! "It 
is not norms which are lacking, but man who has failed by 
neglecting to oppose the existing norms to an illegal 
evolution!! 3). Each of these affirmations is partly true; 
but'their divergencies at least betray an1;msatisfactory 
situation, which some have gonc3 as far to qualify liscal1dalous li • 

The IORO for its part has had op:portunity for observ:Lrig this 
in its actual J2ractical activities during armed conflicts .. 
T~vo ,examples are given to' illustrate this situation .., 

, ' 

Example' one ~:A soldier 'wIll hesitate to bayonet 'a ilJOman 
or a child belonging to the enemy; it'wouldoe criminal and 
sanctioned by law. But if he is soaring several thousand 
meters highiIl a plane ,. this same soldier will have' less 
hesitation in launohing bombs on the same town, where 
possible membe:rs of ;the enemy have been reported, bombs 
which may kill hUhdreds or thousands of women and children .. 
Landing by parachute, if his plane is -shot down, he will 
claim the protection of the hundred and'twenty Articles of 
the Geneva Oonvent~on on prisoners of war. Is there any 
code, of precise rules , universally' recognized, -t'o remind 
this soldier of the precautions he should take to spare 
~h~s~ victims? No, alas ! 

~2S~~E!~_!!Z~ : In an internatiohal "VIral', if doctors and.nurses 
Irom a country not involved in the conflict desire to 
alleviate suffering and enroll for' this purpose in the 
medical corps of one of the belligerents, a series of 
precise, detailed rules, inclu.ding the weari'ng of the red 
Cross emblem, ensure special protection, enabling them to 
carry out their relief activities ,in all circumstances; 
ev~~ if they fali"into the hands of the opposin~ parti~ 

1) 	Kunz : "The chaotic',status of the "laVl8 of war and the 
urgent necessity for' their revision" •. American Journal 
of International Lav:z,:.,1951 ,p~ ..37 0 

2) 	MEj,x~ Hubeir :"Que'lques '~ cons iderafions s~r ~e.r:evis,:Lon even
tUG,IIe,des Oonvent.ionsdeLa Hay-e' relatives '8;la ~erre", 
ReVue internationals 'de :la Oroix.;..ROl..fge, 19'55/ p~ 4'17. 

3) 	He Meyrowitz :"Reflexions on the centenary of the 
Declaration of St-Petersburg", Jntel'national RevievJ of 
the Red Oross, December 1958, p., 611-625, 
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In an internal conflict 9 on the other hand~ if 
these same doctors and nurses, for the same altruistic 
reasons, enroll in the ranks of one of the parties to the 
conflict, to perform their medical tasks f which the 
circumstances of the combats ,may make still more diffi,cult, 
rio 1ivri'ttenrule provides for special guarantees, in the 
interests of the victims, or even the wearing of the ~ed 
cross emblem. 

These two examples clearly illustrate, by thoir 
"'extreme nature, the inadequacy of humanitarian law 
'applicable to armed confliots. This situation" can be 
outlined :in three pOints : 

a) 	 For international wars, the rules designed to protect 
victims of hostilities (wounded, sick, shipwreckod-) 
or secure proper treatment of individuals falling into 
enemy hands (military or civilian prisoners, occupied 
territories) have been periodically revised and de
veloped to adapt them so faron possi.ble to present 
needs. This is the'whole sphere of the 1949 Genevp. 
Conventions and their over four hundred Articles of 
~xtensive regulations, which were contrived by the ICRC. 

'These Conventions.not only lay down in detail the 
protection of'the persons, to whom they relate, but a 
series of their stipulations ensure the regular ap
plication of these norms (procedure and supervisory 
bodies; 'repression of viOlations~ diffusion of these 
texts ~ etc. ') • ' 

j b) (The rules for the conduct of host iIitic;;s ,\in the broad
'est sense (conduct of ,military operationi, employment 
of weapons, behaviour towards the enemy"conception'of 
thecO'Ii:J:batant, etc.) are in quite' a different state. 

',.These rulesl8,re also in the interests of the human 
]erson, by endeavouring to spare civilian populations 
and avoid unnecessary suffering. But, with tho 
exception of the 1925 Geneva Protocol, these rulos 

.were last codified over sixty years ago - at a time 
, when bombing did not yet exist ! \ - i. e • at the 1907 

Hague Conference '(whence the expression tlHague Low" 
used for this ca'tegory of rules). ' 

.. ', 
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: ',., 
//,'--" 

:t', ·r)·" 

!--Some of these rules; like the general principles 

of law, certainly still have their full value. In addition 

customary rules have been formed. !here are therefor.e ' 

~im~tative norms relating to the conduct of hostilities. 

These, however, in light of the changes which have occurred 

in war techniquos and the conditions of the international 

community, are too few in number and insufficiently precise 

to ensure the protection of the human porson as they should 

in the conflicts which continue to rent the 'world. l ) This 

is all the more true in that thero is no procedure for 

supervision vrhich 'lrJ'Ould guarantee the application of these 

rules; the impression of inadequacy, indeed oftcm also 

springs from their defective application.' 


There is thus considerable disproportion b0tl'reen 
Geneva Law, extensively developed, and the sphere of rules 
relating to the conduct of hostilities. The ICRChas been 
concerned with remedying this situation for a long time 
past and its efforts have led to the reaffirmation of several 
basic principles of protection, confirmed by a recent 
Resolution of the UNO. 2) 

But this is only a first 'step 9 as a ~vhole the 
lack of rules subsists. The ICRC has come to realize, as 

1) So far as cultural property is concerned, on the other 
hand, The Hague Convention of 1954 for the Protection 
of Cultural Property in the event of armed conflict, 
concluded under the auspices of UNESCO,·, has brought into 
being for that what is still lacking for the-protection 
of. persons. As regards this Convention, see Annex. V" p. 016. 

2) See on this subject, P.18. 
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. pointed out further on~ 1) that a clear distinction 
between these tyro fields of law 8,pplicable to armed 
conflicts cannot be ma~ntained, as was sometimes 

'J considered possible ~~belligerents necessarily considerc"",,,,·,,· \ 	 ' 
this law'as a single whole~ and the inadequacy of the 
rules relating to the conduct of hostilities has a 
negative impact on the observance of the Geneva 
Conventions ~J 

c) 	 In addition, 1<vhat is worse ~ while international wars 
involving the application of these Conventions have 
been fe1<v since 1945, nq,n-international 1ioTars have been 
frequent and deadly. In these the only rules applicable 
are the. fev.T bL'..sic rules contained in Article 3, common 
to the four Geneva Conventions; these moreover mainly 
concern the treatment of persons in enemy hands, not 
the conduct of hostilities. Hmvever valuable this 
Article 3, which was a veritable victory in 1949, 
succeeding internal conflicts have demonstrated that 
it was inadequate to ensure the human person all the 
necessary protection. 

The 	 signification of "reaffirm and develop the laws and.....- .......... _"""".,.,.-==--==-e>:OO ____~__ C::=O_..___...". __.... """" ~.------------.cII--.,...CD---_ 


customs of a humEmitarian nature applicable in armed 

conflicts" 
-~.......--~--

As stated in more detail in Chapter III, the 
IORC, in face of the situation described above, reached 
the following conclusion ~ tho lml applicable to 2,rmod 
conflicts having to be considered. in its entirety, };-he m0j.n 
efforts for its devoloPII!.entshould nov.! be directed 

·'essential.1.y to the ES£:ts of this l8.v.T which are inadE39.uate. 
in t1?.at re:rRect..,L B..2- t-110 r~les concerninE> th~pduct of 
hostjlitiesJ ig tbgjr broaiLest sensQz and the rules 
ap]licable to internal conflict§,. This is w."l}fLt the ex.]res;;: 
si.on ilre,affirmat.iQR,"qpd jievpJ9.Ement . of the laws and cusioms 
.§-.J2.Plicable to armed confli9"ts nsignifies. 

1) See below, p. 20 
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"Reaffirmli~ for certain rules, certain principles~ 
alreadx exist, which are often simply customary or little 
known. This idea of "reaffirming" also assumes its full 
meaning for the new countries in the international 
community. 1) 

"Develop", because the existing norms and 

principles should be specified and materialized in a series 

of rules often implicitly contained in those norms. 


As to the terms "laws and customs II , taken from 

the IVth ,Hague Convention, they show that. both "written'anci 

customary rules are under consideration. 


, Finally ~ it is a matter of developing and,: 
re.?f'firming'the'laws and customs "of a humanitarian nature. li • 

It'may rightly have been said that the law of war, 'properly" 
interpreted, generally presents that character. 2) 
Nevertheless~ the ICRC considers that efforts should be 
directed essentially towards the rules of a distinctly 
humanitarian nature; those concerning the protection of 
the human being or the essential assets of humanity. As 
will be seen further on"3 ) in the, programme submitted to 
the experts consulted, it therefore left aside everything 
connected with economic warfare 9 prize law~" e'tc. 

1) 	As regards the value of this reaffirmation ,in respect of 
new members of the international community, see the 
expertsl discussions,. Part II 

2) 	The significance of the achievement of the Geneva 
,Conven'tions of 1949 is not in any way diminished by the' 
fact that the part of the 'la1iT of war which they cover is. 
'of'ioi hummiitarian character. For , although we may not 
always realize it, this is the main feature of practic
ally all rules of warfare covered by The ,Haguo
Regulations ••• ", H. Lauterpacht, "The problem of the 
r:~v.i$ion> of the law of war", British Yearbookbf 
International Law 1952, p. 360. 

3) 	 See }Jr,rt II, Chapter 1. 
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And the Geneva Conventions ~ 

The above in no way implies that all the 
necessary attention to th~_ Geneva Conventions should be 
neglected for the future.i\olhile these in practice reveal 

.defects ,which the ICRC is also livorking to remedy, for 
\.' ipternaiJ-onal conflicts, on the whole, they constitute an 

.§..!!1P.l Y §Jlfficient set of rules t·o ensure effective .:e.rotecjJion 
~o.o;;;:f.........:t_h:a<e__ _____ ....h;:o;;um=o;.;a_n b e_l_·n"""g·.,j 

Effective protection,provided these Conventions 
are regularly applied. This problem of application is just 
as ca2ital as that of the development of law, and the ICRC 

... is. giving .it full attention. 1) But it is a different 
problem, not dealt livith here as regards these Conventions. 

2. Modern conditions of the international 

'community must be taken into account in - d.4. .. 

l2..erforming this task 

The words "revision" or "restoration", of the 
law of war, which are convenient expressions for the sake 
of brevity, are often uttered and will sometimes be employed 
hereafter. But the ICRC deliberately refrained from using 
them in the title of this Report ~ they can create confusion, 
controversy, and are associated with the idea of war in the 
formal sense. In this way the rCRC desires to show that it 
is deeply aware of the changes livhich have occurred in the 
international community since the time when the 1899 and 
1907 Hague ConferencES codified the "lmv of war" and resort 
to war was consider.edas a legitimate means of State policYe 2) 

1) 	See the Report submitted to the Conference by the ICRC 
on liThe Implementation of the Geneva C,onv~ntionsll. 

2) See the experts' discussions with regard to the 

reaffirmation of law in "modern" terms, Part II,· 

Chapter II, 
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Since then recourse to war has been expressly 
prohibited by the League. of Nations Covenant and, above 
all, the United Nations' Charter. Even if resort to force 
remains legally possible in certain limited cases, even 
if, morally,and according to some doctrines, too flagrant 
injustice authorizes this, in our days it appears an 
exceptional means. The efforts of the Red Cross in the 
sphere of the present Report should not therefore give the 
impression that it wants to regulate vvar and the conduct 
of hostilities, as normal and legitj_mate occurrences, in 
the same way as a game is regulated. 

No, it .is always a question here of setting 
the limits required by humanity to the recourse to viol:l9nce 9 

inctLmbent, without respect to the qualification of the 
conflict ,on all TN"ho are responsible for mj.litary operations 1 

including those who consider they are engaged in a just 
cause (legitimate defence, war of liberation, police 
operations, etc;). For, in the final issue, it is al~ays 
a matter of protecting the essential rights o£·the human 
person in exceptional circumstances. 

. (By avoiding the words Ii lalrJ" of war II , the ICRC 
is also desirous to take account of the deep aspiration 
of the peoples to see peace installed and the disputes 
betv.reen human communities settled by pacific means 01 For.--
some years past the lCRC, together with the whole Red 
Cross, has therefore decided to strengthen its contribution 
to a peaceful spirit in the world; to the utmost it ,rJ"ill 
also SUbmit an important Report on this point to the XXIst 

. International Conference of ,the Red Cross, (1). These two 
endeavours, for peace and for the protection of mankin(:l in 
armed conflicts, far from being in opposition" .complete 
one another an~m~t be conducted on_a parallel. 

: Finally, the ICRC is fully. consc,iou.g that the ..... 
development of humanitarian law it advocates has to be. 
effected in a livorldliihich Iives "lIdth atomic \rJ"E"Japonl~L and 
the threat of nuclear warfare. As compared with The Hague 
period, this element also constitutes a new area of 
considerable importance, which cannot be" ignore<loThe' TORC 1s 
attitude on· this point is set forth at more lengt,h in, Part 
II of this Report in connection with the prohibition of 
indiscriminate weapons or weapons causing unnecessary 
suffering(2. ~ 

(1) 	R,;po:cc of t1.1C; IC,'~C :,_nd. 01 'I'hu LG:~{:,"L:L\;i of the Red Cross Societies 
on liThe Red Cross as a factor in v/orld Peace". 

(2) 	See below, Part II, Chapter III, A. 

v 
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3. The task is conceived as pressing 

"Observing that nevertheless armed conflicts 
continue to plague humanity, . 

Considering also that the widespread violence 
and brutality of our times j including massacres, 
summary executions, tortures, inhuman treatment of 
prisoners~ killing of civilians in armed conflicts 
and the use of chemical and biological means of war
fare, including napalm bombing, erode human rights 

. and engender counter brutality ••• Ii 

This quotation is not drmm from an ICRC 
publication or due to a particularly pessimistic author. 
It is the textual reproduction of part of the Resolution 
officially adopted by the Governments at the Inter
national ,Conference on Human Rights in April-rJIay, 1968, 
at Teheran, which is. referred to later. (1) 

True, recent conflicts have given a special 
cast to these official observations, but they could 
already be made earlier, whether in connection vJith the 
Korean, Indochinese, Algerian wars or a series of other 
explosions of violence in the world. This is why, in 1957, 
the ICRC submitted a set' of rules to all the Governments, 
designed to decrease these sufferings, at least in respect 
of civilian populations. Yet, on the Government level, 
no real action was taken for a long time on these propos
als. Over ten years had to pass before the Resolution 
adopted in December 1968 by the United Nations (2), 
following those adopted at Teheran and by the, International 
Red Cross, was to reaffirm the principles opposed to un
limited recourse to force. 

Ten years is a long time, too long, in the 
sphere under consideration. As regards the ICRC's 
proposals, it was urged that the Powers should first 
concentrate on disarmament and the maintenance of peace, 

(1) 	See page 22 and for full text of Resolution see 
Annex VIIJ; page O~ 

(2) 	See Annex X, page 030. 
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True these are basic matters, alongside others, assist 
ance to the third world, for example, which claim the 
constant and earnest attention of the Governments. But, 
however important, they cannot justify such slowness in 
strengthening the humanitarian rules applicable in arm
ed conflicts. From now, this consolidation should be 
considered as an equally fundamental task e 

The United Nations Resolution referred to re
quests the Secretary General in particular to flstudyH 
the need to strengthen the existing rules. It is not for 
the ICRC to pass premature judgment on the results of 
these studies, in which it will give the ·fullest assist 
ance, as stated later (1). Nevertheless, in the light 
of its own experience and the opinion of the experts it 
assembled in February 1969 - and certainly also the 
preamble of the Teheran Resolution quoted above - the 
ICRC considers this task is not only. lfnecessary 1i but 
pressing (2). 

In the interests of the victims of subsisting 
conflicts or those w·hich may still break out, it is now 
the duty of the international community to achieve 
practical results in this field 2S rapidly as possible. 

4. 	 The undertaking must enjoy the active 

su"pport cif public opinion 

The rules to be reaffirmed and developed are 
not designed for restricted circles or certain limited 
categories of individuals. They are of direct and deep 
interest to·the peoples of every country; this is a 
characteristic of humanitarian law and es pecially the 

(1) 	See Part I~ Chapter IV. 

(2) 	For the reasons motivating this necessity and urgency 
see also experts' discussions, Part II, chapter II 
(general discussion). 
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Geneva Conventions. One day or another 1 anyone of us may 
have to suffer from the consequences of hostilities and 
many of us may be called on to take part in armed 
operations, and therefore to apply these rules. The 
peoples cannot constantly be the puppet of the blind 
forces that menace them. They should be the fir$t to put 
forward the rights and just claims of humanity. 

The weight of public opinion will be of primary 
importance in this undertaking and countless examples, 
confirmed moreover· by the experts assembled by the ICRC, 
have demonstrated the role it can play in the triumph of 
legitimate causes. 

The ICRC therefore strongly recommends all 
the recipients of the present Report, in particular the 
National Societies, to arouse· interest in its contents 1 

of wide circles surrounding them,especially all the 
members of the great Red Cross movement. The ICRC itself 
will not fail to bring this problem and the urgency of 
finding a solution before public opinion. 

5. 	 Efforts must be conceived in a co-ordinated 

manner 

While the ICRC·! s efforts to strengthen the standards 
protecting human persons against the consequences of 
hostilities for quite a long time mvakened Iittle echo, 
recently a profound change has fortunately been observed. 
Apart from the mandates conferred on the ICRC by the 
International Conference of the Red Cross 1 in w·hich 
Government representatives took part, the General Assembly 
of the United Nations has also instructed the Secretary 
General to undertake studies in this field and the 
succeeding Chapters state the relations existirigbetweeri 
the two organizations in this connection. 

In addition, several private national and 
international institutions showing sometimes active concern with 
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this problem, holding meetings on the subject (1). The 
ICRC is only too pleased to witness the interest appear
ing in· numerous circles .on·a subject too long left.a::, 
side. In view of the goal, hmvever? i. e. a rapid 
solution of the problems arising, 'the ICRC feels that 
all this interest would be the more valuable if it 
trended towards co-ordinated action. For its part, in 
virtue of lengthy experience,it has endeavoured to keep 
informed of all that is being done in this field and 
maintain ~ontact with the v~rious institutions interest
ed -in the problem (2). It is thereforep~eparedto 
continuo and, extend this work of co-ordination, vli thout 
which the best intentioned efforts sometimes risk 
decreasing rather than illcreasing their effectiveness. 

, ';"':, , 

(1) 	.Among these institutions,special mention should be made 
of the'work of the Institute of International Lmv, whi.ch 
since 1956, has been concentrating on the question ()f·the 
"Reconsider2vtion of the Principles of the Law 'of War" ~ 
After having also studied the problem of "The equality of 
application of the rules of the law of war to the parties 
lnan armed conflict", the Institute of International Law 
is at present pursuing .its work in the sphere Under 
consideration on two particular, points '~ilTheproblemraised 
by the existence of weapons of mass destruction and the 
distinction between military and non-military objectives 
in general" (5th Commission) and liThe' problSm of the 
conditions 6f the application of the laws arid customs of 
war to military operations of the United Nations and its 
regional organizations'" (1st. Commission). '. ". 

. . . 	 . . I: . 
.' -.' 

(2) 	F:or' its meeting of e.xperts in February 1969, thenmC 
prepared a doc'\11Ilentary noto giving a 81..:unm:ary list' 'of' all 
the.institutions' dealing with humanitarian. law applicable 
in nrmecLconflictsand 'the position. of ·thEd~r vwrk. This 
list (Doct1j~:ent 1) 1056 of 30.1.69) may be obtained from the 
ICRC, Geneva. 
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III~ THE WORK OF THE ICRC SINCE THE XXth INTERNATIONAL 

CONFERENCE OF TIm RED CROS~ 

.An important Resolution (No XXVIII) (1) with 
regard to the protection of civilian populations against 
indiscriminate warfare was adopted by the XXth Inter
national Conference of the Red Cross (Vienna 1965). This 
Resolution proclaimed four essential principloo of protec
tion. The Conference did not consider. this as its final 
goal but on the contrary urged the IYICRC to pursue the 
development of International Humanitarian Law, in accordance 
with Resolution No XIII of the XIXth International 
Conference of the Red Cross? with particular reference to 
the need for protecting the civilian population against 
the sufferings caused by indiscriminate 'V-Tarfare". 

This task was considered both pressing and 
extensive; the lCRC 'V-TaS requested to "take into consider
ation all possible means and to take all appropriate steps ••• 
with a view to obtaining a rapid and practical solution 
of this problem lY 

• 

. ; On these lines~ better to decide how this 
". "Resolution should be implemented 1· the ICRC judged necessary 

to" consult a·series of specially qualified pers.ons, in a 
private and personal capacitY1 who represented the main 

, :trends of world opinion. 

These consultations, conducted by represent .... 

atives of the ICRC, sometimes during foreign missions, 


"~e~e effected in 1966 and the first months of 1967. They 
extended ,to over fifteen outstanding people, who had 
previously received a detailed questionnaire. Their opinions 
proved valuable and circumstantial. These persons were : 
President BARGATZKY (Bonn) 1 Professor BAXTER (Harvard, 
U.S.A.) r/[r. A. BUCHAN (London), Professor CASTREN (Helsinki), 
Mrs. CHAKHRAVARTY (New Delhi), Mr. CHOUDHURY (Karachi) 
Professor DRAPER (London), Ambassador EL ERIAN (Cairo, 
New York), Professor GRAEFllATH·. (Berlin), Ambassador 

(1) See Annex XII, page 034. 
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HAMBRO (Oslo, New York) 9 Judge IJAOHS (Warsaw, The Hague) 1 


SenatorMATINE-DAFTARY (Teheran), Professor MERAY (Ankara), 

Pr~fessor SAROVIO (Belgrade)~ Ambassador TSURUOKA' (Tokyo~ 

Berne) ~ Professor WOLFERS (Vrashington). ' 


Pr~fess~r AREOHAGA (Montevideo) and Pr0fess0r 

TUNKIN (Moscow) were also approached by letter but it 

proved impossible to arrange a consultation. 


Having drawn its' .conclusions from this broad 

survey of npinions, in the spring 0f 1967 the rORC decided 

on two steps to give practical effect to Resolution XXVIII 


- a short-term measure ~ endeavour to 'obtain' rapid 
official c~nfirmation by the Governments of the 
principles of protection contained in the Resolution 
(this was one nf the purposes of its MemorandUm 
of May 1967); 

- a longer-term measure' ~extend the, work of "resto
:"'ation " to the whole of humanitarian law applicable 

'in armed cnnflic1Js. 

1. Memorandum of 19 MaYL---1967 

The IORO therefore decided, as a first immediate 
step in line with the spirit of Res~lution No XXVIII, to 
send a Memorandum to all the Governments. This Memcrandum~ 
dated 19 May, 1967, whose full text is attached as an Annex, (1) 
reached the Chancelleries a week before the;Middle East· 

, conflict broke out. It called tn mind the terms ,of the 
Resoluti~n9 in particular the four principles of protection, 
and requested the Governments to sanction and i·f heed be 
develop these general rules in an adequate instrument of 
international law. 

The Governments were also invited lIto reaffirm,' 

as of now through asy appropriate official manifestations, 

such as a Resolution ~f the'Uni1£d Nations General Assembly 

tIi'e"valu€ '. thGY attach to the'prin9,iples cited ab'Ove". 


(1) See Annex XV, page 049. 
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On account of Middle East events, at the time 
this Memorandum aroused little echo. In the course of the 
summer~ however, a dozen Governments with which the ICRC 
had been in touch, declared interest in its suggestion and 
readiness to submit a resolution to the General Assembly 
of U.N.O. in the desired sense. Consequently, in the 
autumn of 1967 a representative of the ICRe went to New 
York; it there became evident that the Middle East crisis 
and concentration of efforts on the non-proliferation 
treaty made it impossible to submit such a draft resolution. 

The ICRC refused to give up and the following 
year circumstances were more propitious. As the Resolutions 
of the Teheran Conference on Human Rights were to pass 
before the General Assembly of the United Nations in the 
autumn of 1968, the ICRC considered a favourable occasion 
was offered for reverting to its idea. In a letter to 
U Thant of 19 September, 1968 (referred to later), remind
ing him of its suggestion it pointed out that this was in 
no way incompatible with the studies entrusted to the 
Secretary General of the D.N.O. The ICRC added ~ ilWhilst 
awaiting the results of these studies and the adoption of 
new or revised provisions, which require time, we consider 
that any propitious opportunity should be taken to recall 
the rules, whether written or not, recognized by the 
international community and whose scrupulous observation 
could alrpady save so many human lives. 11 

At the beginning of October, an ICRC delegate, 
Mr. Pilloud, Director, went to New York to follow the 
General Assembly's discussions on this matter. He had 
contacts with the representativGs of the countries prepared 
to submit a draft resolution which would take up the 
Teheran Conference Resolution on the respect of Human 
Rights; after listening to Mr. Pilloud, these delegates 
willingly agreed to incorporate the principles pro
claimed by the International Conference of the Red Cross 
in their text. 

When this draft was discussed by the Third 
Committee of the General Assembly on 9 and 10 December~ 
1968, some delegates asked that the fourth principle 
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relating to nuclear weapons should be left aside. This 
was 	accepted (1). 

This Resolution (2), unanimously adopted by 
the General Assembly on 19 December, 1968, also contains 
another important section concerning the studies entrust
ed to the Secretary General, which are referred to below 
under 2. It suffices here to stress that by this 
Resolution the General Assembly lIaffirmsll,three of the 
principles proclaimed in Vienna. The first purpose of the 
IORO's Memorandum 9 dated 19 May, 1967 was thus achieved. 
The reaffirmation of these principles by the United 
Nations should be considered an important step forward 
- a first step admittedly. The significance and value of 
this Resolution are examined in greater detail during the 
present Report in connection 1;vith the protection of civil 
ian populations (3). 

2. 	 Extension of work for the "restoration" of 

the laws and customs applicable to armed 

conflicts. 

During the '('linter of 1966-1967, the IORO 
took a second decision to give effect to Resolution XXVIII 
adopted at Vienna. This was to be important for the 
future development of its work and the reasons should be 
explained. 

As a result of what had been observed during 
its practical activit:i,:es in armed conflicts these last 
twenty years, moreespecia::n,v in Korea 9 Vietnam and the 
Yemen,:jthe IORO had reached, certain conclusions 

(1) 	DUring its consultations in 1966 7 the IORO had already found 
this fourth principle raised difficulties;: some' people felt 
it could be interpreted as not categorically forbidding 
all erlplo"ITinent of' nl.:1.clear i1eapons. 

(2) 	See full text? Annex X, page 030. 

(3) 	See Part II, 0, Ohapter III B. 
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- The inhabitants of a covntry not only suffer from 
the consequences of 1!classical il bornbardments 9 but 
also the employment of Certain vveapons. The IORC 
had thus been lead to consider the means of combEd 
- which is no new preoccupation for the Red OrosS. 

- This concern cannot be confined to the civilian 
population ~ in face of the suffering caused by 
certain weapons, it is the human being whom the 
Red Oross has in view9 combatants just as non
combatants. 

- Nor can onlyihternational conflicts betaken in
to account ~ the number and size of internal 
conflicts makes it necessary to ensure better 
protection for the population and other victims. 

- Finally~as this Report has already_shown earlier (1), 
the· application of the Geneva Conventions is 
jeopardized by the inadequacy of the rules relat
ing to the conduct of hostilities. 

. The IORC therefore concluded it could no 
longer simply concern itself with the protection of civil·~ 
ian populations if it were to achieve the pressing task 
entrusted to it under Resolution XXVIII by the Govern
ments and the National Societies 9 fully and effectively. 
On the contrary, it was in the interests of real protect
ion to conceive this task in a broad sense, by remedying 
the inadequacy of lair{ applicable to armed conflicts in 
spheres where the deficiencies ware most d~hgerous from 
the humanitarian angle. 

In the spring of 19679 the IORO consequEmtly 
.... deoided to seize the opportunity offered by the 

Memorandum to Governments concerning Resolution XJCVIII 
and dr8.w attention to the more general question of· the 
"restoration ii of the h:umanitarian rules of the law of war. 
The third part of this Memorandum of 19 May, 1967 (2) 
therefore read as follows ~ 

(1) See above, Chapter 119 1 

(2) See full text, Annex XV, page 049. 
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"Another aspect of this problem is also of 
deep concern for the International Committee and' 
calls for the s;)iTIlpathetic attention of Governments. . . . : 

The observance of rules destined, in case 
of armed conflicts ~to safeguard' essential hurnan 
values being in the interest of civilisation, it is 
of vital importance that they be clear and that 
their application give rise to no controversy, This 
requirement iS 1 however 9 by no means entirely 
satisfied. A large part of the law relating to the 
conduct of hostilities was codified as long ago as 
1907; in addition 9 the complexity of certain 
corifl:icts'-sometimes places in jeopardy the application 
of the Geneva Conventions. 

Noone can remain indifferent to this 
situation which is detrimental to civilian popUlations 
as well as to the other victims of war. The Inter~ 
national Committee vJOuld' greatly value information 
on what measures Governments contemplate to remedy 
this situation and in order to facilitate theil'"' 
study of the problem it has ,the honour to submit 
herewith an appropriate note.lI 

As "(!fill be observed here 9' it, is no longer a 

question of the civilian population 9 but of all the rules 

designed to protect the "human person il 

9 i.e. the basic 

rights of the individual, whether a combatant or not. 


TvJO other events which occurred in the 
course of 1967 added to the ICRC's conviction that this 
was a necessary and even urgent Qndertaking~ the Middle 
East and the Nigerian conflicts. For this reason 9 in 
April 1968, it decided to prepare a report for the XXIst 
International,Conference of the Red Cross on the whole 
question of the ','restoration" of the law of INar and to 
convene a ,large meeting of experts for this purpose. 
Mr.Pictet, member of the ICRe and Director General, in
formedthe ;representatives of the National Red Cross' 
Societies of these intentions when they met- in Geneva at the 
Leagtte Em::e,qtltive Comlllitte-e in ~;eptember 1968; in an address on 
"Necessary restoration of the law of vTar iY and the item 
covered by the present Report was dUly placed on the Agenda 
of the IstanbUl Conference. 
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3. 	 Resolution of the Teheran Conference on 

Human Rights in armed conflicts 

Another noteworthy fact confirmed the ICRC in 
its viewso ... Its 1967 Memorandum, probably on account of 
war events in the Middle East, had not brought many re
plies from the Governments (1); in particular th~y had 
failed to take up position on the third part of the 
Memorandum concerning the inadequacy or the law of War. 
It can however be considered that they gave an indirect 
reply in May 1968 at the International Conference on 
Human Rights in Teheran. 

The latter indeed adopted an important 
Resolrition concerning HUman Rights in armed conflicts, 
whose text is attached as an Annex (2). Subject to 
approval by the General Assembly of the U.N.O., it 
proposed that the Secretary General of that organization 
should study the need for additional humanitarian 
conventions6r the revision of the existing conventions. 
The preamble to the Resolution brought out the necessity 
of s~ch an undertaking(3)~ It furthermore requested 
the Secretary General, as an immediate measure, to draw 
the attention of all States members of the United Nations 
to the existing rules of international law and, in the 
absence of these, to the principles which ensure the 
protection of populations in 811 circumstances. 

(1) Most of the replies receivad - thirty odd - stated that the 
document had been submitted to the competent services for 
study. A few Governments replied in detail, stating what 
was done on the internal level, or approving the ideas set 
forth in the Memorandum. 

(2) 	See Annex VIII, page 024. 

(3) It shoqld be pOinted out here that alre~dy in 1966, the 
Governments, by adopt.ing at the United Notions the 
Resolution relating to the Geneva ProtocoT(SeeAnnex 
VII, page·022) had affirmed that "the strict observance 
of the rules of international law on the cOnduct of War
fare is. in the interest of maintainii1.g these standards of 
civilization". . 
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By proposing that the Secretary General of the 
U.N.O. should be entrusted with studies in this field, 

the Teheran Resolution alre~dy explicitly provided for 

consultation with the ICRC. On 20 Au~~st, 1968, Mr. Thant 

therefore forliTarded a copy of this Resolution, request

ing its views on the subject. On 18 September, the IORC 

replied as follows ~ 


"The studies which the Secretary General is 
requested to undertake concern a sphere very similar 
to that in w'hichhas been the efforts deployed by the 
International Committee these last fevv years, not 
only to improve the application of the Geneva . 
Conventions or to develop them in certain respects, ' 
but also to urge the concluding of new agreements: 
for the strengthening of the protection of civilian 
popula.tions. 

More recently, basing itself on observations 
and the experience it has had of armed conflicts in 
the last decade, the International Committ!3e has consider
ed it essential to extend its vJOrk still. f.urther. It 
has therefore decided to take all preparatory steps' 
and studies likely to lead to the reaffirmation·and the 
development of laws and customs of a ,humanitarian , 
character in armed conflicts. To this end, .it 40S , , 

already started, with the help of experts, tQ,q.:ra,'w 
up'a list of the problems nrising from the rules s.till 
in force, from those 'which need to be reaffirmed or 
developed and from gaps to be filled. 

Taking t'l~e'ahove .lntO·acc·bUht:~T/:re would much 
appreciate being ·info-rmBd of what steps may event
ually be taken as regards this part of the resolution 
and we are prepared to give you every assistance you 
may require in the studies you may be called upon'to 
undertake. " ' 

, ..." " .As' stated earlier (1), by i is Resolution:.Ho 2444 

"of 19 December, 1968 (2), the General Assembly of the 

U.N.O. took up and approved the essential parts' of the 

(i) See above, 2, 

'(2) See Annex X, page '030:"" 

·r: '.: .,' 

http:Resolution:.Ho
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Teheran Conference Resolution already referred to? 
incorporating the princtples proclaimed by the XXth,Inter
national Conference of the Red Cross, During the discussion, 
several Delegations made favourable allusions to the 
ICRC's work for the development of humanitarian law, and 
the Director ·of the Human Rights Division pointed out 
that in 1969 the ICR.C would dispose of a Committee of 
experts instructed to examine somewhat similar questions 
to those mentioned in the draft Resolution. He further
more confirmed that the studies entrusted to the Secret
ary General would be conducted ilin consultation with the 
International Committee of the Red Cross and other 
appropriate international organizationsH. 

The ICRC, which was then concluding its 
preparations for the meeting of experts, learnt with keen 
satisfaction from its Delegate in New York that this 
Resolution had been unanimously adopted. Not only did it 
confirm the essential principles of protection, but the 
Committee could thus consider the second objective of its 
Memorandum of May 1967 fully achieved, by drawing the 
Governments' attention to the position as regards the 
humanitarian rules applicable to armed conflicts. 

4. The m..§~igg of eX}2erts convened by the 

ICRC in Februar;y: 1969., 

With a view to completing the Re~ort it proposed 
to submit to the International Conference of the Red Cross 
on these subjects the ICRC had decided, in April 1968, to 
surround itself with the opinions of experts who were 
especially qualified, owing to their knowledge of inter
national law or the polttical and military facts of the 
contemporary world. This, moreover, is the usual procedure 
followed by the ICRC in its legal work. 

It approached a score of personalities from a 
series of different horizons, calculated to ensure wide 
representation of every current of thought. Several of 
them had already been approached by the ICRC at the time 
of the 1966 consultation. The Committee stated that the.. 
meeting would be of an advisory and private nature, where 
participants would voice their purely personal opinions. 
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The meeting was held at ICRC headquarters from 
24 to 28 February 1969. The following eighteen personalities 
were able to attend throughout or part of the time 

- General A. BEAUFRE Paris 

- :DroI-1.BELAOUANE, President of the 
Algerian Red Crescent Algiers 

- Mr. A.BUCHJ\':N j :Director of the Institute 
for strategic Studies London 

- General E.L.N.BURNS ottawa - Geneva 
- Prof. B. GRAE:I?RATII Berlin (:D:DR) 
- Ambassador E.HAlvlBRO Oslo - Geneva 
- Prof. RoHINGOR_~~I Patna 

- Judge KEBA lYI' BAYE :Dakar 

- Ambassador L.E.HAKONlITEN Addis-Ababa New York 

- General A.Eull'IARCeOLA Helsinki  Nicosia 

- Senator If.YlATINE-l)AFTARY Teheran 

- Mr. SoMacBRI:DE, Secretary General of 
the International 
Commission of ,Jurists :Dublin - Geneva 

- Prof. S. lYlERAY Ankara 
- Prof. J. PATRNOGIC Belgrade 

- Prof. B" HOELING Gronin:;en 
- Mr. Marc SCliHEIBER, :Director, Human Rights 

:Division U.N.O. - New York 

- Prof. R. TAOKA Kyoto 

- Baron C. F 0 von 1dEI ZSAECKER Hamburg 

In addition, three personalities who had been 
invited but unable to attend on account of their work 
communicated their opinions to the ICRC in writing or in 
the course of subsequent conversations : 

- Judge Christopher COLE Freetown (Sierra 
Leone) 

- Ambassador EoGlLRCIA-SAYAN, president of 
the Peruvian Red Cross Lima 

- Prof. Nagendra SINGH New:Delhi. 

Finally, five other personalities had regretfully to 
decline the ICRO's j_nvi tation on account of their work. These 
were Ambassador CASCl1ANE:DA (111exi co), Judge I saac FORSTER (Dakar
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r:[Ihe Hague), General KOWALSKI, lVI.D. (Warsaw), Judge Kisaburo 
YOKOTA (Tokyo), and Professor Hans HAUG (Berne). 

Ten meetings, under the Chairmanship of Nr. 
Pictet, member of the ICRO, enabled reviewing the different 
questions submitted to participants by the IORC several 
weeks earlier in the preliminary documentation, It is un
necessary to enter into details here as regards the .results 
of these discussions, since Part II of the present repo~t 
deals exclusively with these. 

It suffices to emphasize hOIi" fully the experts 
showed themselves aware of the importance of the matt~rs 
submitted for consideration, endeavouring to advise the 
ICRC and find solutions which would correspond to the fund
amental aspirations of humanity, The ICRC desires at this 
juncture to voice them its fullest gratitude. 

1'10 RELATIONS WITH THE UNITED NATIONS AND CQ-ORDINATION 

OF WORK 

The question of Go-ordination between U,N,O. 
and the ICRC (as pointed out in the previous Chapter) was 
raised by the very existence of the Resolution adopted 
at the Teheran Conference on Human Rights and still more 
that of the General Assembly Resolution dated 19 December 
1968, following it up, which entrusts studies entering in
to the field of humanitarian law, relating to arrned 
conflicts, to the Secretary General of the U,N,O. The 
latter is engaged in similar work at the request of the 
International Conference of the Red Cross, where the 
Governments of States bound by the In-bernational Conventions 
of Geneva also sit. 

TheseR~solutions stipulate that the Secretary 
General's studies shall be conducted "in consultation C 

with the ICRC and other appropriate international organiz
gtj.ons" ~ but they give no other details as to the form 
of this co-ordination, thus leaving it to organizations 
concerned to decide, So far as concerns the discussions 
of the IIIrd Committee of th8 General Assembly on this 
point (1), they chiefly brought out a twofold desire of the 

(1) 	 See provisional Proceedings of meetings of 9 and 10 December 
and of 12 and 13 December 1968, documents '.A/Co3/SR 1633 and 
1634. 
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Delegates : on.:the, one hand, that the concern for economy 
avoid overlapping and, on the other, ,that the Secretary 
General keep qlose contact I'dth the competent organizations, 
oo'pecially the ICEC. 

·,·The ICRC had alread;yr established such close 
contact prior to the adoption of these Resolutions. In 1967, 
and again in 1968, itvlas in., touch with U Thant and members 
of his staff concerning the 'implementation of Resolution 
No XXVIII of the 1965 International Conference of the Red 
Cross. Furthermore" in itsle.tter of 18 September, 1968, to 
the Secretary Gene~al,mentioned earlier (1), ',' the "ICRC, 
when pointing out t1,le, eitension of its work, declared it·.:..; 
self ready, to assist Mr. Thant in the studies he would 
have to undertake. 

More .than this, follow-lng the December 1968 
Resolution of ,the General Assembly~ the IORC wrote to Mr. 
Thant on 16 January, 1969, officially informing him of 
the meeting of experts" It added : . 

. '. . I ~ • .' . 

H:Naturally,.the.report vThich the International 
'Committee IriTill drai<T up as a result of this 

consultation with experts 'will 'be at your entire 
disposal" In addition,. W$ are prepared, if you 
so wi:sh~ to assoqiate with the work of this" :'. 
group of experts a personality of your. own 'cbhos
ing? qualified by his duties in the. framework 
of the Un~_ted Nations~ and esp'ecially of the . 
General Secretariat" whom welriTould be pleased 
to invite , in the s~me capacity as"ihe other ... 
participants, ancf-vlhoco'J.ld giveyou detai-led 
information of theresultsof this mee'ting." 

As a result the IORO had the pleasure of 
including among the experts the Director of the U.N.O. 
Human Rights DiviSion, Mr~ Marc Schreiber, who took an 
active and valuable part in the meeting. 

At this still preliminary stage·of.the work, 
the fo~lowing remarks can be added in regard to co
ordination g 

(1) See above, page 22. 

http:ancf-vlhoco'J.ld
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a) 	In respect of the matters considered, the United Nations 
has for long been concerned with atomic weapons from 
numerous angles, including study of a possible Convention 
designed expressly to prohibit their use (1). More recent
ly, the Secretary General was instructed to draw up a 
report on trw co;nsequences of .the eventual employment of 
bacteriological and chemical.weapons (2). The question 
of these weapons is also an item on the programme of the 
ttCommittee of Eighteen for Disarmament", from its legal 
angle. (3) 

Any humanitarian law study relating to these 
weapons should therefore take account of the work 
proceeding on the subject in the United Nations. The 
ICRC meeting of experts took up these problems in that' 
spirit. ,The Red Cross, however, which'groups millions 
of. members ,has always reserved the possibility pI 
making its voice heard on these matters, as the express
ion o'f -public conscience., even if they are deaJ..t 'VTi th . 
by other bodies. 

As regards the other subjects to be studied, in 
particular the humanitarian rules relating to the conduct 
of hostilities or those applying to internal wars"these 
have been considered by the ICRC for a long time past, 
particularly the protection of civilian populations or 
victims of non-international conflicts. Since 1953, 
the IORC has assembled a dozen Committees' of experts 
on these matt~rs. (4) 

(1). 	 See United Nations General Assembly Resolution No 2289 of 
8p~cember" 1967 (Conclusion of a Convention on the 
Prohibition of the Employment of Atomic Weapons)~ 

(2) 	Resolutipn2454 adopted by the General Assembly on 20 
December, 1968. 'See Annex IX,page 027. 

(3) 	See Report of this Committee to the United Nations dated 
28 August, 1968, document ENDC/236, page 4 . 

(4) 	The 
., 
list of these" Committees appears as Arinex XVII, see 

page 065· 
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The work of other organizations on'speOific 
points should certait~ly ·als.o be borne in mind : ~£or 
instance the World Veteran's Federation or the Institute 
of International 1a-itJ. Their work is referred to further 

'. 'on in connection with the discussions at the February 
1969 Committee of .Experts. As. pointed out in Chapter 
II (I), what is essential is to co-ordinate all these 
studies so as to obtain the most effective results. 

b )As .to the la1rT creating p!'ocess, the Red Cross, and in 
particular the ICRC, has always appeared to the Inter
national community specially qualified to undertake the 

".£reparatory studies~ 

, For. the lCRC, this qualification >.sprin,gs from 
,long tradition; experience acquired notabJy irtpreparing 
the draft of the Geneva Conventions, '. and from theinde
pendent and non-political nature of its action (as point
ed out by some of the Delegates during the discussions 
last December at the U. N. 0" General Assembly) 0 This 
qualification alsc derives above all from a characteris
tic which distinguishes the leRC and the Red Cross 
Societies from the other institutions working in this 
field : the ICRC is also a body for practical action, 
called on to carry out its hvnanitarian work in armed 
conflicts allover the world. It is thus able to draw 
information of great importance for the development of 
humanitarian law directly from experience and observa~ 
tions in the fieldo 

Once this preparatory phas.e.qg:g.9..l1.-lq.~q.2__ JJ.gvfE::,y~r 
studies transfer to g~rnmen·~_ley~J:. - a new stage which 
it is also' for the Red Cross 9 and~ especially 'the ICRC 1 

to initiate and promote, within the limits of their 
resources,' :.in drder to see the studies result in concrete 

. realizations n' This is, not ,the' place to deal within this 
phase: of a: governmental nature; it will be alluded to 
in connection with 'ehe !'emarks made by the experts whom 
the IeRC consulted on the procedure in order to obtain 
rules of positive lavl (2) 1 and in Part III of this Re
port (general conclusions of the ICRC). 

c) 	Finally, it should be remarked that the studies re

quested of the U.NoO. Secretary General in the 


(1) See above, page 14. 

(2) Part II, Chapter V. 
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Resolution of 19 December,: not only relate to the develop
mentof humanitarian lavl, which is the subject of the 
present Report, but also to the "steps which could be 
taken to secure the better application of existing human
itarian international conventions and rules in all armed 
conflicts" (1). The consultation provided for with the 
ICRC.also includes this point. 

The very important question of the application 
of existing law~ which in principle is not dealt with in 
the p'resent Report (2) ~ in the first place· .concerns the 
Governments themselves. The ICRC is nevertheless constant
ly called on to consider this problem and to work, within 
its· means, to secure proper observation of humanitarian 

. law. 

For .this reason it desired to communicate to the 

SecrEi)tary:Genoral of the U.N.O., (apart from the Report 

it is submitting to the XXlst International Conference 

of the Red Cross on the "Implementation of the Geneva 

Conventions"), a series of reflections and appropriate 

comments on the means for improving the application of 

humanitarian law, with a view to making a maximum 

contribution to the stu.dies requested of Mr. Thant. 


(l}.Resolution 2444, 2, a) Annex X, page 030, 

(2) 	With the exception of the experts' discussions concerning 
the development of rules designed to guarantee the 
application of substantive law; see Part II, Chapter III, P. 
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PAR T I I 

The 	 Discussions and Results 

of the 1969 Meeting of Experts (1) 

I ~ 	 SCOPE OF THE ~I[ATTERS SUBMITTED TO THE EXPERTS 

"The preliminary documentation submj,tted to the 
experts, after explaining, like the first part of this Report, 
what should be understood by "Reaffirmation and Development 
of the Laws and Customs ?-pplicable in Armed Conflicts", 
defined the object of their stUdy, In order to confine this 
to fields where it seems'specially necessary to develop and 
reaffirm the law, the ICRC had proposed to leave aside 

a) 	For international conflicts, -the"mat'ters covered by the 
Geneva Conventions (conditions of the wounded, sick, ship
wrecked, as well as treatment of individuals falling into 
the power or coming under the authority' of the enemy)."" 
As pointed out (2), theso matters, are on the whole, " 
adequately covered by the 1949 Geneva Conventions; 

b) For the remaining law applicable i~ cases of armed' 
conflict, the following subjects ~ rules relating,to the, 
outbreak or termination of hostilities and to ,the 'non
hostile relations between belligerents (declaration of 
war, parlementaires, capitulations, armistice, etc.) . 
rules relating,to enemy prqperty; rules relating to sea' 

, 'warfare (including the question of blockade and prize 
law) ; rules reTating to hostilities between air forces;' 
finally, all the law of neutrality. ' 

(1) 	For the' composition of this meeting o'f experts, held at 
the ICRC Headquarters from 24 to 28 February, 1969, see 
above 1 page 25. 

(2) 	See above, page 10. 
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The ICRC considered, without disregard to the 
humanitarian aspects of the$e rules, it was less pressing 
to update and clarify the law in those fields. It added 
that other organizations could study some of these subjects, 
especially the' law of sea warfare, in vie'w of its special 
nature. 

Consequently, the programme required the experts 

to concentrate attention, in th§. first place~ on the rules 

relating to ~ 


a) 	the use ej,f wea:pons and means of war;, 

b) 	 the protection of civilian populations against hostilities 
and their consequences; 

c) 	behaviour be'tween combatants with a view to limiting un

necessary suffering; 


d) 	 the suitable means of securing the enforcement of the 
above rules (reprisals, sanctions, supervi:3ion, repression 
of violations). 

In the second place, ,the ICRC, asked the experts 

to review the types of armed conflict to which the above 

rules should apply. Alongside international and non
,international conflicts, the documentation had provided for 
situations resembling previous cases, in one way or another: 
hostilities conducted by the United Nations, guerilla and, 
finally, by extension, situations of internal disturbance 
and tensions. With the exception of the case of international 
conflict, the study was to bear on all the humanitarian 
rules applicable in these situations. The ICRC had under
lined that it was well aware of the relative nature of this 
cl?-ssification, esse~tially designed to make it easier to 
approach the questions; in practice, often no clear line 
can be draWl'). betiJ"een these, different 8ituations, which makes 
the legal aspect more complicated and at times renders the 
application of these rules more difficult. 

Finally, ~_~he third place, the experts were 
requested to give their opinion as to the channels and.,. 
procedures whereby the norms evolving from the discussion 
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could be transformed into rules of positive law. 

As will be seen, the questions relating to the 
application of existing law, especially the Geneva 
Conventions, were not included among the matters submitted 
to the experts~ (with the exception of d) above). It was 
shown earlier'that this is another problem (1), which is 
so important and so comprehensive that it could be the sole 
subject of a special meeting of experts. 

Theopinion'~f the experts 

On the whole the experts approved the framework 
suggested for their studY9 recognizing that these were .the 
fields in which clarification and development of law were 
most necessar. Three points of this agenda, however, gave 
rise to remarks on their part : 

- One·expertp6ini~ed··out· that -some ~spec~ts"Oi':-the .law of 
sea· warfareals.o demandeds_ome~iTh0t urgent revision from 
the hurnnitarian stand-point. According to'generally 
accepted law, merchant ships should not be- att-acked with
out warning and if they are sunk their crew should be 
rescued. Technical developments, however, make it 
difficult to observe these rules~ in particular the exis
tence of wireless installations in the lifeboats~eriabling 

. the naval and air forces· of the belligerent to which the 
ship sunk belongs to receive warning, incite the opponent 

.. "toattack lifeboats and their occupants as well. This 
situation, which is inadmissible from. the humanitarian 
point of view; should be studied in order to find another 
solution;,..,,:' .. ,-:- ,',

- Inr~affirming\helaVil' of war, the' importance of repress
ing infractions committed by omission ,has been '·-brought 
out; this is a count of indictment often left aside in 
judging war criminals. It was decided to deal with this 
question in connection with penal sanctions (2). 

-' Lastly, it -"la's 'emphasized . that in"limiting study to the 
matters proposed,: tlle,impression should he avoided- that 
tho other.matters. otthe law applicable to armed.conflicts 
had :nO h~il::Ltariancharacte:r. _ .j, 

(1) See above, page 10, 

(2) See below~ Chapter III, D. 
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Finally? owing to the wide scope of the programme 
submitted for consideration and the relatively short t.ime 
available (a week), the experts judged advisable to concentrate 
mainly and first on the follovJ"ing points ~ general conception 
of the problem (general discussion)., th~_.q~EJ.~,yion of weapons , 
the protection of civilian populations ,non-international " 
conflicts and guerilla. Although the discussions were not 
sq detailed on the other subjects of the agenda, they enabled 
the ICRC to gather valuable opinions on the questions raised 
in the preliminary documentation. 

II~ 	 GENERAL DISCUSSION ON THE NECESSITY AND URGENCY OF 

REA."FFIRMING AND DEVELOPING THE HUMANITARIAN L.A1tJ. 

APPLICABLE IN ARMED CONFLICTS 

Before turning to the different aspects of law 
applicable in armed conflicts for tffi experts' consideration] 
the ICRC desired their remarks' on the reasons which, in its 
opinion, make the reaffirmation and development of this lmr 
necessary and even pressing on some points. The first part 
of the present Report has'already gone into some of these 
reasons in Chapter II (1). It is therefore sufficient here 
to summarize the six reasons e.xplained by' the ICRC in the 
preliminary documentation for the experts. The discussion 
on this subject was at the same time to prove the occasion 
of a general debate which,as v-rill be seen,went even beyond 
the framework of the question put by the IORC. 

Here 	are the six reasons submitted to the experts~ 

1. Existence of armed conflicts, a contemporary: 
reality ~ Among the. r:easons which in 1949 led the U. N. 0 
International Law'Corilinittee relinquish dealing with the 
revision of the .law .of V-T[',r,' waspar'tiQularly the fear of 
appearing to lack confidence in th~ possibilities of U.N.O. 
to settle disputes between nations (2).If the peaceful 
s'ettlement of differences remains the primary objective 

(1) 	See above, page 4, 

(2) 	See Report of the International Law Commission 
UNO Doc A/CN 4/13 of JU1le 9, I"949;p. 8. 
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of the international community, this fear no longer seems 

to be grounded. It should now be admitted that the strength

ening of humanitarian law is in no way incompatible with 

the search for peace (1). 


2. QQn~ribution to pe~ ~ The lORa has always 
considered' that the proper observance of humanitarian laws 
and customs in'armed conflicts was' calculated to safeguard 
the values of marikiild and thus facilitate a return to peace. This 
idea . was conff:rmed,moreove;;r9 in one of the considerations 
in the 1966U.N.0.Resolution on the Geneva Protocol (the 
obse'rvance of rules on the conduct of warfare "is 'in the' 
interest of maintaining the standards of civilizationtl (2) .. 

. .. .... 3•.. Safeguard of the international community : 

The'develo,pmentof ·tech.nical means has led to the idea of 

total warfare. This could involve the complete destruction 

of the enemy State and all the human values it offers civil 

azEdion.' ~t is therefore 'necessary' that defiriite norms, 

su:(fis;ieritly root.ed in' the peopies I conscience; "oPPo$e f:1tal 

"eSca~{ltions" • ,... ,.,'I. ' 

'.' . .;,. . 4;. Inadequacy' of the law applicable· 'to' :armed: 

conflicts in relati'6n to presentconditions ': The 'first' 

part of this Report describes the situation of humanitarian 

law applicable in armed conflicts and the points on which 

it is inadequate (3)~ True, there are .Qustomary rules and 

the fundamental principles of The HagUe" Conventions' retain 

"th.eirf.u~},.val"t;heJ:Bv.~ differe,nt vievlS are . possible and 


. frequ<3nt'iri'b6tICiriterjit'e'tatibh' and appl:ibation when it 
comes.toj:iririciples arid,-cust6ms. As was reminded' in:thEf' 
1966"'Vnited 'Natici.ns Resoluti'on ori' the Geneva Protocol;' ..:. 
"strict observance l1 bf the rules is in the interestbfthe 
maintenance of peace. Strict observance implies sufficient
ly detailed rules. 

5. Disparity between the Geneva Oonventions 

and other lal'T applicable to armed conflicts : The first 

part,o:t: the present Report~lso.explained of what this 


i' 

:! ; 

(1) On, this su~ject see Part I, page 10 -11., 

(2) See text of this Resolution, Annex VII~ p~ge 022 . 

(3) See above, page 6. 

http:Natici.ns
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disparity consisted (1). The ICRC had emphasized it in the 
preliminary documentation? stating thati t had observed 
through experience the unfortunate effects of this disparity 
as regards the application of the Geneva Conventions. This 
application does not depend in layr on the observance of 
the other rules, but it·' is quite 'clear that in practice the 
belligerents are led to consider the law of war as a single 
whole~ 

6 0 Expansion of the international community: 

::Ln view of' the. very time-worn. character of The Hague rules 


. that are still valid f the imprecise nature of the customary 
rules, numerous States having newly acquired independence 
may experience some difficulty in ascertaining precisely 

"the 'ruIesto 'be' 6bse'rved, above all if their leaders 

have in mind the contrary practices of older .nations. Thus 

the necessity of reaffirming and defining these rules by 

instrur.ents and procedures in' which these new States will 

be associated. 


The expert?' opinion 

~n_ general? the, exper.ts recogniz.ed. the ne-cessity 
§pd urgency of reaffirming and devel0,Pi!!g the 1§J! under 
consi(~t,~.ration and appro~ the different reasons give.E..J2Y 
t:he_ICRC As will be seen, they added remarks on certain0 .. 

points. . 

The general discussion largely centred round what 
should be reaffirmed and developed and the, procedure to be 
followed. 

The experts first mentioned a certain n:umber bf 
texts (international Treaties, conventional provisions and 
resolutions of international organizations) which in their 
opinion-shquld,foFni' tho.. basis of their-discussion on this 
question.· The famous !iMartens: Claus:e" appearing, in the, 
preamble to The Hague Cbnvention IV, of 18 October? 1907, 
was initially mentioned~ 

(I), See above, page 6 

http:recogniz.ed
http:exper.ts
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IIUntil a more complete code of the Imvs of 
war has been issued? the High Contracting·· 
Parties deem it expedient to declare that 9 in 
cases not included in the Regulations adopted 
by them, the inhabitants and the belligerents 
remain under the protection and the rule of 
the principles of the law of nations, as they 
result from the usages established among 
civilized peoples,from the laws of humanity, 
and the dictates of the public conscience.!; 

The spirit of this clause 9 it vms· reminded ,re
appears in all The Hague Conventions and those of Geneva; 
the clause is also referred to in Resolution XXIII of the 
Teheran International Conference on Human Rights (Aprit 
May 1968) (1). 

In addition to The Hague Conventions (1899 and 
1907) (2), the Geneva ProtOcol of17June,1925, on the 
Prohibition of the use of asphyxiating poisonous or 
similar gases or bacteriological means (3) the Geneva 
Conventions of 12 August, 1949 (4) and The Hague 
Convention of 1 May, 1954, for the Protection of Cultural 
Property in the Event of Armed Conflict (5), some experts· . 
mentioned the Convention on the Prevention and Punishment 
of the Crime of Genocide, dated 9 December 1948 (6),the 

(1) Annex VIII, page 024. 

(2) 	Carnegie Fciundation for International Peace, liThe Hagm 
Conventions and Declarations of 1899 and 1907H

, NeVT 
York, Oxford UniverSity Pres's, 1918. 

(3) 	League of Nations, Treaty Series, Vol. XCIV, 1929, 
No 2138. 

. !;:; 

(4) 	United Nations, Treaty Series, Vol. 75, 1950, No 970 
973, page 31. 

(5) 	United Nations, Treaty Series, Vol. 249, 1956, No 3511., 
page 240. 

(6) 	United Nations, Treaty Series, Vol. 78, 1951, No 1021, 
page 278. 
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Convention on the Elinimation of all Forms of Racial 
Discrimination, of 21 December, 1965 (1) as well as the 
principles of international law confirmed by the Charter 
of the Nuremberg rrribunal and in the Judgement of this 
Tribunal (2). The importance of Article 2 of the 
United Nations Charter ~ prohibition of resort to force 
vms stressed and some laid emphasis on the Universal 
Declaration of Human Rights (3) and the international 
Covenants on Hlunan Rights (4), v'Thich it vms said constitute 
a series of civil and political rights very closely bear~ 
ing on the subject of the meeting's discussions. 

Finally, the experts drew attention to 
Resolution XXVIII of the XXth International Conference 
of the Red Cross (5), Resolution XXIII of the Inter~ , 
national Conference on Human Rights (Teheran, April-May, 
1968) (6) and especially Resolution 2444 (XXIII) adopted 
on 19 December, 1968, by the General Assembly of the 
United Nations on the respect of human rights in armed 
conflicts (7 ) (Resolution w"hich confirmed the tl'!O previous 
Resolutions). The legal force and compulsory character of 
such resolutions, it is true, are the subject of 
controversy. It must hovrever be admitted that, unanimous
ly adopted 9 they have real vreight. This is the case in 
particular 6f Resolution 2444 (XXIII) referred to above. 

(1) 	 United Nptions, Monthly Chronicle, Vol. III, No 1, 

January 1966, p. 117. 


(2) 	See these principles as formulated by the United Nations 
International Law Committee, Annex XVIII, page 068, 

(3) 	United Nations publications, sales No 1949, 1-3. 
(4) 	Uni ted Nations, }fonthly Chronicle, Vol. IV, page 41. 

(5 ) Annex XII, page 034. 
.( 6) Annex VIII, page 024. 

(7) 	Annex X, page 030. 
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Having enumerated the texts which in their 

oplnlon should be taken asEl. basis for the discussions, 

the experts turned to the following two guestions 


a) What to reaffirm and develop ? 

b) How to reaffirm and develop ? ," 

Ii) What to reaffirm 9.nd develQ.E ? 
? ' 

, , \One of .theexperts, speaking as "the devil's 1./ 

advocate", wondered whether it vIaS still possible to take 
the root principle of humanitarian law as a basis ~ the 
distinction between civilians and com~~tantsJ In present 
circumstances, is there anything to reaffirm if such a ' 
distinction is adopted as a starting point? The.change 
of situation is due, according to him, to two developments, 
one ,technicali;h~ ,9ther political. . ,.,. 

(. :.... ': 

This expert referred in' particular to what hE?' 

termed the "coercive war!!. According to this theory, 

de,fended by' some authors, non-combatants are not only 

targets" but essential targets. It is by taking them as 

objectives that surrender of the opponent is calculated. 

Is this not precisely the case with tl1(3 combing of the ' 

civilian population or acts of terrorism ? 


Mostof .. the .experts, discarding this extreme' 
theory, considered their study should not set out from 
the worst situation and the lowest standards, as other
wise it would lead nowhere. The standards States still 
looked on officially as valid shovld'be: . taken as a sta:¢:t-. 
ing poi:ht~"-i~,e': ,notably the differentt,ex,ts.referred to~"'; 
above ':"impliCiily (the Geneva Conventions) or explicitly 
(Resolution 2444 of ·the United Nations}:. thesG texts, on,.,':" 
the' contJ:'ary ~ ,fully recognize the distinction between ",' 
combataiJ:~$and the civilian population.

", . i. ~ . . '~. ::". '. " .: '. - . 

, , " ,,::'1:t ~as alsou.nderlined that until law was 
amended.~JJ.d n~w 1I3.w.:'accepted, modern military techniques 
were sup.mit't,e4 to existing law. For a State to declare that 
eXist.:Lng iaw 'is outdated; owing to'the invention of new 
methods of W9.rfareis 'therefore en:tirely contrary to 
reason and to any accurate legal conception. It was 
also empho.sized that practices contrary. to this '. ',":" 

law such as had been' encouiltered . in', arme'd 
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conflicts were not in themselves sufficient to form neVI 

customary rules ~ it is generally admitted today that 

the obligatory nature of custom presupposes two factors~ 


a material factor (prolonged and constant repetition of 

the same·external actibn$) .~md a psyohological factor 

(the conviction of the subjects of the law that these 

actions~ are obligatory according to law. 


Some experts stated that it should not be a 
matter of purely and simply reaffirming the provisions 
as a whole (The Hague Conventiqns and the Geneva Protocol); 
only certain norms of these Conventions and the rules of 
a humanitarian character they contain should be reaffirm
ed • One remarked that vlhile a great deal could be taken 
from the·se texts the wording of some of the still entire
ly reasonable and valid principles no longer appeared
adequate. .. 

b) How to reaffirm and develoJ? ? 

The experts indicated several~ossible 


approaches. 


In the first place· a choice must be made between 
two general approaches: one· giving priority to human
itarian requirements~ the other giving priority to the 
necessities· of vmr. The first, for example·, is to be 
found in the Preamble to the St. Petersburg Declaration (1); 
it states that the Governments have fixed" ••• by common 
agreement ~ .the technical limits at which the necessities 

,-C?f vmr ouge~.",~o yield to the requirements of humanity ••• ". 
'Thesecond,'which appears in articles published since 
1945 and has been adopted by a certain number of persons 
in our days~ considers that in the long run international 
1m-I and inter-State relationships vlill be better guarante
edby a realistic recognition of the nature of war and 
the. adoption of rules not going dead against the practices 
of belligerents. According to this second line of approach, 
the technical developments related to war have to be 
considered first and the rules and customs adjusted to 
this development oj 

(1) See Annex I, page 01 
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In view of the development ofaii kinds of 
weapoh~ (atomic 9 chemical, bacteriological) it seemed 
to several experts tha~ this would be impossible for 
conflicts resorting to such types of weapon and in 
particulai" nuclear 'V'Teapons: 'while even military experts 
are incapable of foreseeing the forms atomic war could 
assume and its consequences 9 hovr can anyone talk . of 
adapting norms to such problematical realities? In 
their opinion, therefore~ th~ second approach should be 
rej ected and the first. adopt~d : the requirements of .. 
humanity come before the necessities of war .. A pa·s.sage" 
from a Judgement of the International Court' of Justicef<· 
vms quoted.. This refers to 11.,. certain general and well~ 
recognized principles, such as the elementary consider
ations of humanity 9 which are still more absolute in time 
of peace 'than ih time of 'V'Tar. "iI (}.), 

(For SOille experts, however, the re~irictions 
laid on the conduct of hostilities are the result of a 
necessary balance between the requirements of war and 
tho,3e of hur:lani ty. They nevertheless admitted that the 
development of nev.J weapons c01;Qd affect, this bp.lancE:) f . 

\'Thich ~Toul.d have to be readjusted so long as mil:i. t$.ry .. 
necessities remain realistic and reasonable. i 

'rhe question was also raised as to whetb,er the 
:::neeting should. above all concentrate on existing lawo:t' 
on desirable laH for the future. It is the problem of ' 
Ylde ,1_ep'L.;lata 1i or 1i9:2.. leg£._fer~nd~Yl. rJIost of the. particip
an-cs considered the meeting. should work towards. the . 
future in order t,o be useful. There is of course no 
question of j_ntroducing entirely nev.J law in this field 
but rather of developing and defining in specific rules 
~lha-b' often' implicitly exists in 'che general principles 
or in customary l'Ules. . . 

It vlaS pointed out that; tb,e questionSlrfith which 
the meeting was concerned : the, conduct of hostilities, 
the use.of weapons and the problom of conflicts of a non
international character ,pl'iLced. tp.e comm.ittee if not, be
fore·a legal vaccuumat least in the sphere'predominated 

~------

(1) 	 IoC.J. Straits of Corfou affair. Judgment 'of 9 April, 
1949. p. 22 . 
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by international custom. But this custom is often subject 
to discussion and raises problems on 'which qualified 
publicists ar'e not unanimous ~ the meeting's discussions 
could therefore help to consolidate thj.s custom. Some 
experts however stressed that the committee should remain 
realistic and ,above all consider what' cOuld be obtained 
rathor than what it lTOuld be theoreticaliy desirable to 
obtain. 

.some experts referred to the fact that in 

modern international la"\JIl, war 2 the res.,?rt to force 2 are 

prohibited. The basic rule is contained in Article 2 (4) 

of the United Nations Charter, stipulating g 


"All Members shall refrain in their inter
national relations from the threat or use of 
force against the territorial integrity or 
political independence of any State, or in any 
other manner inconsistent 'dith the Purposes 
of the United Nations l1 

• 

One of the experts considered that this pro

hibition should constitute the starting point for the 

meeting's discussions, while admitting that it was 

difficult to define all the consequences of this pro

hibition on the law of war. In any event it was 

'impossible to discuss the law of war today as it was 
discussed in 1907, not only because methods and weapons 
of war have changed but also on account of the prohibition 
to resort to force. If this is forgotten, by regulating 
war it is inferred that limited war is accepted, and, 
he added, the meeting should not accept 'vJar under any 
form whatsoever. 

On the contrary, realizing that armed conflicts 
exist, and a danger of "lhole peoples' extermination by 
modern weapons, the meeting should endeavour to formul
ate additional rules to strengthen the existing 
principles and, at the same time, the fight against 
war, : it was in this sense that paragraph 2 b) of the 
,United Nations General Assembly"s Resolutiqn 2444 (1)" 
stating the need for additional humanitarian rules, 
should be interpreted • 

. " . 
(1) See Annex X, page 030. 
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It is true that the Charter itself admits 
certain forms of war~ such as defensive war (Article 51) 
or wars of collective security (see in particular Art. 53). 
Moreover~ according to a fairly widespread opinion to
day ~ YI~"mrs of liberation ll are not or should not be for
bidden. 

The United Nations, it vias underlined ~ had also 

considered the law applicable in armed conflicts and had.. 

reaffirmed the Nuremberg principles (1). .The General 

Assembly's Resolutions had recall,ed the Geneva Protocol 

of 1925 (2) and the United Nations was at this".. t:i;me· 

particularly concerned with chemical and bacteriologicaL 

war, on the political level of disarmament. Furthermore~ 


in 1954, the Convention for the Protection of Cultural 

Property in Event of Armed Conflict had been concluded 

under the auspices of UNESCO. 


One expert was of opinion that the United. 
Nations in taking up such problems had approached them .. ' 
from the angle of Hlunan Rights. This was an approach .. 
to note ~ the Declaration of Human Rights and the Inter
national Covenant on Human Rights form a code proposed 
by the United Nations to the international community and 
constitute a set of civilian and political rights touch
ing very close by on the subject of the meeting's discuss
ions. He emphasized that in these texts the distinction 
betvreen peacetime and wartime did not exist. He also re

;minded the Committee that, similarly~ in the Convention 
on Genocide (3) the Contracting Parties had confirmed 
thl:;it . genocide was 0. ,orime against the lawo;f nationsi~ '. 
whether committed' intirri.'e 'of'p:eace or af';war.All these itexts 
make nodistinction!between the diffe.rentiisituat·ion~rof 
armed conflict. 0',<' : . c :.! .,' , 

'. ,
.'." .... , 

~. ,. .-. 

(1) 	Resolution of the General Assembly 95 (I) of 11 December 
1966. 

(2) 	Resolution of the General Assembly 2126 of 5 December 
1966 • 

. . . : . ~ 

(3) 	In particular various Art'icle in the Universal'Declaration 
of Human Rights (such as Articles 293~5,7 and 12) and of 
the Covenants relating to human rights (in particular 
Articles 4,6,7 9 8,11,15,16 and 18) ~ vrere mentioned, which it 
was pointed out concerned the discussions of the meeting. 
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The experts raised several ,9Eestions of term
inolog;y. They considered that a reaffirmation of the legal 
rules could not always be made using the old terms (1). 
The formula·u ••• by virtue of the principles of the law 
of nations 1 a's they result frQJI.l the usages estaQli~hed 
among"civilized peo.ples.... " in the Mar-tensclause(2) ..... 
was quoted as an example. Were not the civilized, nations, 
added some of the experts 9 those who had most often 
violated the rules they had proclaimed ? 

Furthermore, a delegation to the United Nations 
Generai Assem::bly had declared during the discussion of 
the draft of Resolution 2444 (3), that to its mind the 
principles set forth in that text were not fully 
satisfactorY1 especially because the first implied. the 
ri£P-t to use means to injure the enemy (4). It was re- . 
called that ~·during the course of i tswork, the 
Institute of International Law had decided to refrain 
from employing the word I1right" in cases of this type. 

Some experts stated that it was not.so much 
large international conflicts which interested the meet
ing : owing.to the developments of military science, these 
conflicts would.engender such destruction that one should 
be somewhat sceptical as to means of attenuating them; 
it is therefore the many conflicts vJhich have not this 
world nature or this character of war in the traditional 
sense that should De the centre of the discussion. 
Special attention should be given in this connection to 
the discussions concerning Article 3 of the Geneva 
Conventions relating to non-international conflict,and 
the development of this provision. 

(1) See also Chapter C belovJ 
page 76 

(behaviour between combatants) 

(2) See above, -page 36 

(3) Annex X1 page 030 

(4 ) United Nations,· General. Assembly 9 .23rd session,Provisional 
Proceedings A/C.3/SR/634. 

http:owing.to
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Finally~ the experts commented on the two 

following questions: 


c) Enlargement of the interl1:ational community 

'. As has been seen 1 the· enlargement of the inter
national cOmlnunity is ona of the reasons given by the IORC 

for the necessity and urgency of reaffirming and develop

ing the law in question (1)" 


Various remarks Iveremade in this context· vdth 
regard to the application, or more precisely the "possibility 
,of applying The Hague" and Geneva Conventions. lYiany States 

'. have a,cceded to independence in the last nine or ten years. 
For most of these it is difficult to kno'w '\1Thether Th~ Hague 

'Conventions are or are riot applicable.' The situation is 
different and clearer as regards the Geneva Conventions 
since: 'sE;Veral of these States :b.ave ma'de a dEVfqarationo,f 
cont.inui ty or will have an opportunity to do so.: In faqt 9 
is it not one of the first acts of, new' States after acqui
ring their independence to become members of the Red Cross 
community and officially show' that they :recognize the va
lid,ity of the Geneva Conventions ? 

. In the past 1 The Hague Conventions we.re al~plicable v" 
in most of the African territories as they then formed an1 

integral part of a mother-country vv-hieh had Signed tb~$e 


Conventions. Today,' having become independ.ent, these States 

have. not always explicitly manifested their"will to continue 

to be governed by them. 


The important problem of the acceptance of in

ternational law under internal law in countries where edu

cation is not yet general was also spoken of : What methods 

would be suitable to make "che essential principles of hu

manitarian law understood and admitted? 


While approving what had just been said with 
regard to the need of considerable propaganda in develop
ing countries to obtain respect of the law of "tolar and 
human rights9\other experts remarked that it should not 
be forgotten that the la1PTs of wa,r .Stre also customary law, com
pulsory for all States, and therefore even.for·'iEose'-·which 
have not acceeded to or have. not :ra·tified .TheHagueOonventions. 

(1) See above, page 36. 
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Finally 9 it vms said 9 it is just as important 
to remind older States of their duties in this respect. 
Is it not .these which possess the great weapons ABC 9 the 
mos~ dangerous for the survival of humanity ? 

d) /).re humanitarian princiJ2..1es prejudicial to peace? 

One of the experts put the following question 
can the lihumanizingil of war contribute 9 from the military 
angle 9 to its outbreak? Is it not in a way encouraging 
limited warfare to restrict it by humanitarian law? Would 
not a State be tempted to engage itself in war knowing 
that humanitarian law vwuld be applied ? This question 
was replied to in the negative; it is not a decisive 
factor in armed conflicts as we know them at present. 

Some experts emphasized the complexity of the 
question if it is regarded from the viev.Tpoint of 
lidissuasion!! ~ there is no doubt that the introduction 
of ideas of limited warfare conducted "humanely" weakens 
the concept of nuclear dissuasion which has also been 
said to contribute to peace between the Great Powers. 
But this meant entering into the whole huge problem of 
atomic weapons 9 which the meeting preferred to examine 
sp$cially in connection "leli th prohibited weapons (1). 

(1) See below9 Chapter 1119 A. 
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III, THE DIFFERENT FIELDS IN WHICH SUBSTANTIVE LA'Il_ SHOuLD 
~~-	 .~. 

BE 	 DEVELOPED 

A. 	 PROHIBITION OF "NON-DIRECTEDI1 WEAPONS OR WEAPONS 

CAUSING UNNECESSARY SUFFERING 

The Red Cross cannot remain indifferent to the 
means of combat employed by belligerents. As will be seen 
later, it has taken up position against certain weapons 
on several occasions. True, as one of the experts re
minded the Committee, weapons in themselves are never 
tlhumanitarian ii Nevertheless, distinctions have been• 

made between them for a long time past. 

Some means of war, owing to the indiscriminate 
nature of their effects or their imprecision, strike 
those vvho should be left outside the fighting : v.Tounded, 
sick 9 women, children, etc. They are often termed llmass 
destruction" weapons, especially in the United Nations 
Resolutions; the ICRC and the Red Cross sometimes call 
them ilnon-directed Ii weapons. Other weapons, although 
precise, have appeared to entail unnecessary suffering 
and have been prohibited by the international community 
(e.g. dum-dum bullets) (1). 

\In general - and the experts repeated this 
two great principles already formulated in The Hague 
Conventions, continue to govern the use of weapons ~ i1The 
right of belligerents to adopt means of injuring the 
enemy is not unlimited ll ,(2). This principle was again recent
ly confirmed by the U.N.-O. Resolution of 19 December, 
1968. !The second principle prohibits the employment of -" 

(1) 	Hague Declaration of 29 July, 1099, prohibiting the 
use of bullets "which expand or flatten in the human 
body ••• Ii 

(2) 	Hague Regulations, Article 22. 
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Ylarms~ projectiles or material calculated to cause un
necessary sufferingYl.oj (1) 

Apart from cases w·here these principles have 
.mat~rialized. in specific prohibitions, it is however some

times difficult to say to what extent a particular 

weapon falls under the scope'ofthese general norms. In 

the Declaration of Saint-Petersburg of 1868 (2), the 

sj.gnatory Governments reserved the right lito come here

after to an understanding whenever a precise proposition 

shall be drawn up in view of future improvements which 

science may effect in the armaments of troopsYl. Un

fortunately, this intention has only very incompletely 

been realized 1 either because specific prohIbition is 

lacking for weapons such as incendiary means, or because 

negotiations have not yet lod to specific prohibitions 

(atpmi.c weapo::.1.s), or again because the Conventions adopt

edhave not been accepted by all (asphyxiating gases). 


The ICRC th~ref6ro considered it advi~able 

to draw the experts attention in its preliminary 


. documentation to three types of weapon w·hicih have ,part 

icularly concerned both public opinion and the Red Cross: 

nuclear weapons 2 bacteriological and chemical· 1vD8,;pOnS 

an<lnapalm. It did not intGnd by this to imply that 

concern should be confined to these means alone. As will 

be seen in the general conclusion to the present Chapter, 

several experts considered the role of the Red Cross to 

consist not so much of dealing' vrl th one or other specific 

weapon as of drawing attention to and strengthenirig the 


'general rules limiting their use, in the interests of 

.. humanity. 

(J-) 	 Hague Regulations, Article 23, e). In the article 
quoted above, page 5 Meyrowitz clearly demonstrated 
in this connection that,. in the French text, the words 
Ilpropres a causer des maux superflus il have a wider 
significance than the usual English 'translation of this 
provision ilarms .•. calculated to cause unnecessary suffering. ii, 

(2) 	See text of this Declaration, Annex I, page 01. 

http:sufferingYl.oj
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,-1-: 
•... ; .! \ .. 

.\: '.'The 	 problem 
\ ~ .' 

'. 	 ~- ... 

In' .the' prel.imil1ary do c1l:ffieHtat ion:. the . .:tORC 
put a question of procedure rather than. suhstanc.€3to the 
expert~',.· Before the' question w,as considered 9 however, it 
wanted to point out that 9 since 1945 9 the Red Cross had 
never ceased to show concern in respect of nuclear weapons, 
in particular by several Resolutions of its International 
Conference. These solemnly called on the Powers to reach 

':anagreement proscribing recourse to such weapons. 

The IORO itself had conveyed its anxiety for 
the future of Red Oross vvork in face of the development 
of war techniques' to all the National Societies. ,as- ~arly 
as September 1945. Again, in its Appeal of 5 April; 1950 (1) 
(lIatomicyieapons an'drion-directed 'IrVeapons ") to. theStates 

J'Parties to the Geneva Conventions, it had strel?sed \.the 
.. 	incompatibility between these recently signed. Conventions 


and the employment of the atomic bomb, requesting the 

Governments to make every possible effort to reach an 

agreement on the prohibition of thi.s weapon and of 1Inon
_dir'ected irvmapons in general, as a natural complement 
to the Geneva Conventions and· the 1925 Geneva Protocol. 
Finally, its Draft Rules of 195;6 for the protection of 
civilian populations had aga:i,n'm,arked its point of view, 

".especia.lly .Article 14 of these. (2) . 

In its preliminary docu.mentation,'.having thus 
drawn attention to the su"q~essive ,occasions'oriwhich it 
had taken up position on this. matter, tl1e' ICRC made the 
following 0 bservations '. , . 

On the one hand? ..the question of nuclear 
weapons is dealt wj.th in detail arid f~om its various 
aspects by the United Nations or by specialized agencies. 
These have adopted Resolutions on the subject (3) and 
are examining the possibility of convening a special 

(1) 	 See text of this Appeal 9 Annex XIII, page 036 
(2) 	See text of Draft Rules 9 Annex XIV, page 040 
(3) 	See in particular Resolution adopted in 1961, Annex V~ 

page 019, (of the seven resolutions relative to disar
mament adopted by the General Assembly in December 1968, 
four bear on questions connected with nuclear weapons). 
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Conference for the specific prohibition of the atomic 
,"v-eapon . On the other hand, since Hiroshima and 
Nagasaki, no atomic weapons have been employed and for 
some people their use now appears very unlikely. But, 
and this is a decisive fact, wars conducted without the 
employment of atomic weapons are still rife and cause 
many victims. 

In these circumstances, and this was the 
question put to the experts, should not the.efforts to 
develop ~~anitarian law be directed in the first place 
.to the rules applicable in the ~ypes of conflict at 
presenj~ taking place. This in no way implies relinquish
ing the hope of total prohibition of nuclear weapons •. 
The ICRC: s question therefore related to a !llatter of' 
}lriQI'.~ ty. 

~ experts' o}2j.nion 

This question gave rise to a lengthy debate 9 
only the essential points can be mentioned here i with 
the risk of, sometimes simplifying to the utmost ,very . 
subtle and interesting shades of opinion. 

a) Several experts, specialized by lengthy studies of 
the question of nuclear weapons, gave a positive reply 
of principle to the question put : nYes, the main efforts 
shmJld be directed towards rules for the conflicts which 
the world is experiencing for the time being" 0 To justify 
this opinion, they notably gave the 'following reasons: 

~- At the present time, owing to the technical development
of atomic weapons, the Powers' possessing these have reached 

. a sort of equilibrium in dissuasion, which makes a 
.• nuclear war improbable for the moment. This situation 
equally appiies to what are termed tactical nuclear 
weapons. But it is a matter of tacit, informal,under
standing; there is nothing to be gained ,by trying to 
consolidate it by prohibitions of a legal character, 
which would probably not be accepted and might e'ven 
have the contrary effecto 
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Further, the question of nuclear weappns is,' so closely 
allied with the policy of the Big Pow~rs and dis
armament" that really, to remedy the threat the,se weapons 
represent, not only they but war itself vmuld have to 
be attacked. It is by avoiding major wars that recourse 
to suoh weapons will be avoided. Until these remote 
,goals are aohieved, i.t .is tl18reiore advisable to aim 

at those easlertoatta.iri,like the founders of the 

Red Cross. r 


- "	However contradictory it may appear, there is thus a ~ 
certain dualism to be observed in the attitude towards 
t-his matter ~ on the .op.e side,' it has to be admitted 
that the threat of a totaJ,:atomic war, i.e. reciprocal 
I1dissuasion li 

, undoubtedly contributes to maintain peace; 
this :i,~,a si~,uationwhich legal prohibitions should not 
interfere withd On. the other side, it mustbeendeavo·ur~. 
ed to obtain that limits to the conduct of hostilities 
in localized and "non"-atomic" conflicts should be 
accepted, possibly by means of legal norms. 

b) The majority of the experts 1 however, without glvlng 

an entirely negative reply to the ICRC's question, voiced' 

reservations and fears, in particular the following ~ 


- It is dangerous to let the idea that nuclear war is at 
present "unthinkable II ·take root in public opinion, when v/ 
unpredictable facts might modify the present equilibrium 
more' rapidly' than imagined and one day lead '8; belligerent 
to employ nuclear weapons. This equilibriutri is uncertain 
and everything should be done to 'instal. a situation 
which is more secure.j

"-

- By giving priority to the humanitarian law applicable. 
in "non-nuclear conflicts", the Red Cross must at all costs 
avoid~urng the impression that it is less concerned ' 
than hitherto b;y this great threat. On the contrary, 
its moral pressure should be maintained, to influence,,' 
the creatirig-process,6f the doctrine. 

This pressure should be exercised a fortiori 
in that public opinion sometimes believes that" t'actical 
and "clean" atomic we,aponssom,e,what similar to so termed 
conventional weap<)nscan'1;Je','erriployed. ,Butinthi~ :r'~spe;t 
the most recent studies, as was confirmed by the experts, 
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specialized in the subject, have shown that the 

consequences of such employment were impossible" for 

strategists themselves to foresee and that the 


"discriminatingll employment of atomic weapons appeared 

increasingly less conceivable; an ad hoc report by the 

United Nations Secretary general in October 1967 (1) 

also mentions this. ' 


- In leaving aside the n1lclear weapon and nuclear dissuasion, 
the imp:ressio1.1 should be" created that less importance is 
attached to the fate of the inhabitants of developing 
countries "where armed conflicts are at present in course 
than to that of the' populations of other areas. World 
solid.arity has to be respected and it is not these count
x'ies vvhich9 in experiencing wars sometimes Hfed il.by others, 
should bear the costs of a "balance of terror!i. " 

- T'inally, the disadvantages" of having t"lllTO simultaneous 
tYl)8S of morals in the international community, was 
stressed : tolerate on the nne hand that more or less 
official mouthpieces threaten to exterminate the adversary 
by mass -destruction "lIITeapOns at the cost of so many 
iYl':lOcent victims, and on the other demand that ideas of 
d~scri.minating conduct of operations and respect for the 
disaJ:'med opponent should be proclaimed and accepted 
already in peacetime for Hnon-nuclear" conflicts. Threats 
of mass" destruction can only weaken international"morals. 

All the" 84perts who took this view therefore"'" 
considered "it necessary for the RedOross to maintain and 
reaffiTm its previous positions, emphasizing its important 
moral role. In their opinion, the Red Oross should continue 
to shovv that" the, employment of nuclear weapons would be 
contrary to existing international law or at least to 
essential humanitarian principles, as it did in its Appeal 
of 1950. There is no shortage of texts on this point and 
the experts put forward as examples some of the basic 
provisions of the 1907 Hague Regulations, the stipulations 
in the Geneva Oonventions ensuring the protection of 
hospitals, the 1925 Geneva Protocol, the 1961 United Nations 
Resolution"referred to earlier, and also the Decision of 
a Japanese Oourt in 1965, considering the atomic bombardment 

(1) 	Report by the Secretary General"on the consequences of 
the possible employment of atomic weapons" 
UNO Document A/6858 of 10.10.1967 
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'of Hiroshima as unlawful (1). 

c) Finally, some experts considered that the ICRC should 
start out from more general principles (2), especially 
the pOint of view that weapons endangering civi]an 
populations should never be employed, since they are un
able to distinguish between combatants and civilians. 
Article 14 of the ICRC Draft Rules of 1956 appeared to 
them to constitute a minimum in this respect (3). 

It wa$ also pointed out that while the Unit
ed Nations Reso:Lutionof 19 December, 1968, had not 
reiterated the 'fourth principle proclaimed by the XXth 
International Conference of the Red 'Cross (ilthat the 
general principles of the law of war apply to nuclear 
and similar weapons'II)_ (4) , it nevertheless retained:_ its 
own value. ' -' 

Conclusions of the ICRC 

There remained therefore a divergency of views 
among the experts as to whether it was at present advis
able for the ICRC to propose new rules and precise legal 
prohibitions in respect of nuclear weapons. On tl1e other 
hand, they all agreed that the Red Crossshou1d~'in no 
case ,relax pressure: at the moral level and the level of 
humanitarian principles on public opinion and the Great 
Powers, with a view to the latter achieving rapid, even 
partial, solutions as regards their p~esent endeavours. 
Su.c'h, solutions could take the form, ;'for example, of total 
prohibition of atomic tests or the formal prohibitions 
of atomic weapons under an ad hoc Conven~ion, or again 
even 6f a sort of undertaking never to be the first to 
~mploy.such .weapons, subject to eventual reprisals against 

'such employment; this solution would be equivalent to 
:~that which exists for bacteriological and chemical 
weapons and would at least have the advantage of conforming 

, (l),SeeR.A. Falk,"The Shimoda Case", American Journal of 
International ~aw 59 (1965), page 786. 

, 	 ' 

, (2) 	See below, page 63 the main passages of the' text they 
proposed as a guide. 

(3) See this Article, Annex XIV, page 040. 

(4) See on this subject supra page 19 . 
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'more closely to tb,ebasic principles of law and morality. 

Ultimately, the experts answer to the question 
of procedure put by the IORO slightly changes the angle 
from it was thinking of dealing with the question of nuclear 
weapons; it is no longer so much a matter of priority as 
of different levels .In reality, the Red Cross'shoUld,~' 
work simultaneousbY, on both planes "'~, on the moral level 
it should continue to proclaim that ,the employment'of 
atomic weapons is incompatible with the respect due to 
the persons protected by the Geneva Conventions and to 
non-combatants in general. It should therefore persist 
in and even increase its pressure in urging the Govern
ments to fim. concrete solutions of the threat implied , 
by nuclear weapons, making it unders,tood,that it reserves 
to itself always to the question from the legal angle. 
Simultaneously, on the legal level, it should concentrate 

"on the dev010pment of the rules designed to protect the 

"human person during ~rars, of the present type ~' 


2. BacteriolOgical and chemioal we~pons 
----------------------.~:~--------'---

~~ problem 

I1Far from mitigating the suffering'involved'byw~r,' 
, scientific progress in the field" of aerona.utics ~ 
ballistic projectiles and chemical weapons, have 

:':only increased it and above all extend it to the 
'Whole population, with the result, that war will 
" $oon'-simp;Ly: become, a means of mer,ciless general 
destruction. 

", ,W~, r,d.esiretoprb'test today against a barbarous in
novation which science tends to perfect, i.e. render 
increasingly murderous and ingenious in its cruelty. 
Namely, the employment Of'\'as'phyxiating and poison 

.:gas,e~; the use of which it appears is to b~ ,extended 
in proportions unimaginable hitherto". . 

. ;. .~.~ . , 

These are the terms in which the ICRO denoUnced 
the employment of asphyxiating 'gases in January 1918.The ' 
Red Cross has therefore concerned itself with chemical and 
bacteriological warfare for a very long time. Its concern 
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ismanifes-G in the Resolutions q,doptedon,more.than one 

occasion ,by the Inte.rnational Conference of ,the Red., 

Cross. Itw.astherE;)fore greatly relieved when in 192'5., 

the Powers.o·oncluded the GenGva Protocol (1)' confirming 

theprohib.:Ltion of gases and extending this prohibitiori 

to bacteriological means of warfare ,and the Red Cros,S 

decided to work for the fullest and widest ratification 

of this diplomatic instrument • In its Resolution No XXVIII, 

the.XXth International Conference of the Red Cross once 

more solemnly stated this position and on that basis the 

IORO 'Vlrote in 1967 to all the States 'not yet :parties to 

the .Geneva Protocol (2.). . 


~ . 	 . ' .. '.." '." 

! While , fortunately,. chemical and bacteriological 
weapons were not employed during vlorld War II, the 
prohibition of gases'by the .. G-eneva Proto'c'ol wa$ not ~nt:i,.re
ly respected. It was violated on a mass scale in a .. 
preceding conflict and minor, infractions were repeated, ' 
irrespective of· the use ,made of so-called non-poisonou$ 
gas 9 illegal for some and authorized for others. Further
more, press articles and the rumours that are circulating 
concerning the preparatirms being made by some Powers to 
develop increasingly effective chemicaJ- and .bacteriolo.gical 
means cannot ·fail to disquiet the Red .Cross and public. 
opi-nion in general e _~ . 

Such anxiety has also been expressed:il1 t he 
United Natiohs •.,. In 1966 .. animportc;l.nt Resolution 'was .: 
unanimously adopted requesting strict observance by all 
States of the principles and objectives of the Geneva 
Protocol (3). Furthermore, in Decembe"r 1965"theGerieral 
Assembly of the 'U. N. O. ,,"consideringtha,t·the possibility 
of the use of chemical and bacteriological weapons .. , 
constitutes a serious threat to mankind", acted on a 
suggestion of the Committeeof Eighteen .on·,J)isarm~ent 
and reques.ted the Secretary General to, prepare a,.poncise 

'-", .;"' 

(1) 	See text of Protocol, Annex III, page 09 .·It should be 
borne .. in mind that this was. concluded in the framework of 
the ,League of, Nation's during a conference on'the control 

.of .. ,the international traffic in arms. ' "'" 

(2) 	See in Annex III~ page 09 the nUlnber of States Parties 
to the Protocol. 

(3) 	Resolution No. 2162 of 5 December, 1966, see text in 
Annex VII, page 022 

http:animportc;l.nt
http:nt:i,.re
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report on the effects of the possible employment of such 
weapons (1). The Group of experts appointed by Mr. Thant 
to draw up a report has already met twice. The ICRC 
supplied it with some documentation and the very full 
studies carried out in this field by the Stockholm Inter
national Institute for Peace and Conflict Research are 
also available to it (2). The Committee of Eighteen for 
Disarmament itself, moreover, has placed the question of 
bacteriological and chemical weapons on its Agenda (3). 

After having thus drawn the experts attention 
to the work proceeding in other,. quarters and stressed its 
desire to avoid overlapping, the lCRC had nevertheless 
felt nec'essary to submit two important questions of, a . 
legal nature raised by bacteriological and chemical 
weapons in its preliminary documentation 

a) 	Up till now, in customary law just as in conventional 
. law, these weapons have always been dealt with to
gether. Some scientists and exp$rts however cons:i.der 
it would be easier to come to an agreement at the 
p'resent time on bacteriological weapons than on 
chemical weapons. Would it therefore be advisable to 

.. 	 consider the assembly in the near future of a 
Diplomatic ponference to establish a Convention pro
hibiting the employment of biological means (4),with 

-a definition adapted to modern techniques, and leaving 
aside for the time being chemical weapons ? 

(1) 	Resolution No. 2454 of 20 December, 1968, Annexe IX, 
pa,ge 027, , 

(?)In August 1968, this Institute organized an important 
meeting of experts which was attended .by Mr. Pilloud, 
ICRC Director. 

(3) 	See above, page 31 

(4) 	According to some specialists, this term would be 
preferable to the term "bacteriological", as it has a 
wider meaning and applies even to harmful agents which 
are not bacteria in the specific sense. 

'., :) .:': 
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b) 	For 'chemical weapons~ there has been controversy as 
to the significance 'of the prohibition contained in 
the 1925 Geneva Protocol and in common law. For some, 
this extends to the employment during war of all 
gases, even non-poisonous." Others uphold that it is 
admiss'ible to employ ga8e~ "\rlhose sole purpose is to 
hinder or temporarily disable members of the armed 
forces, without causing death or permanent injury of. 
their physical integrity and health, such as pOlice 
gases. 

The experts' opinion 

a) For the first question, fthe majority of tllE'? experts 
emphasized the' danger of bioioed.cai warfare ~ large V 
sums .appe9-r to be assigned in some states for re
search in this field . Even if i t.lsgenerally admitted'" 
thatthe.employment:of such weapons is not for today,' 
the progress· of science might quite quickly modify this 
situation and ma!:e such employment more probable. For' 
$ome, this d~nger is just as great, if not greater 
than that of: atomic weapons : the consequences of bio
logical means 'Iwuldprobably be even more indiscrimin-· 
ate and above all~hey could be manufactured relativ
ely easily and at small cost~J 

COJ?,sequently, . 
,--'

in view of this great potential. 
danger ~ in the exper:bs r oplnlon. it would be urgent and '/ 
preSSing to take action while there is still time and.' 
not hesitate to provide a new instrument ·prohibiting 
biological weapons more entirely than in the Geneva 
Protocol, without attaching the question of chemical 
we~pons;~'which raise's more complicetted problems_~~ 

. ,', 	 . r"-- ". . . 

It was h01flever pointed6ut that, i.asfor atomic i/'/ 
weapons, mere prohibition woUld not suffice to eliminate 
all threats: to be effective, this prohibition would 
have to be coupled with means of supervision in respect 
of the manufacture of these weapons, although such 
supervision would be even much more difficult than for 
the manufacture of nuclear weapons.! 

.-.--:0 
:: .. 

~ Other experts, on the contrary, considered , 

it disadvisable to separate the questions of bacterio

logical and chemical weapons and necessary to avoid 

anything which could detract from the significance or 
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weaken the:interpretation of the existing prohibitions? 
vJhich are broad enough to cover all the microbiological 
agents, that are apprehended. The separation of bacterio
logi~al and ,'chemical weapons ?in their opinion, would 
be an 'error from this angle; for the former there is 
only a virtual danger, however great? w'hile ,for the 
latter? alas, the danger already exists. In addition, 
these two types of· 'tveapon have always been considered 
together on the legalleve1 9 by public opinion and 
conscience. They should therefore be dealt with to
gether in any conference if it is advisable to re
affirm and define the prohibitions in,the Geneva Protocol? 
whatever difficulties chemical vTeaponsthemselves may: 
imply. 

b) 	 Indeed? fbr chemical weapons - and here we enter on 

the second question put to the experts ~ the existence 

of gases and substances whose effects are not lethal 

but simply incapacitating~ or the eiiSten6e of 

substances acting on vegetation, whose employment is 


'considered ~d~issible~y ~ome, raise a series of 
. difficuitiel3 9 .' as was clearly shown by the diverging 

;:' 'opinions of trw experts, on this sub j act. (Some '\ criticiz
'. ing the term' II chemical i1 , which to their mind lS tod . 

loose (it is not in the Geneva Protocol for that matter), 
(wondered whether the employment against the enemy c· of 
chemical agents involving no serious danger for health 
might not in the final issue be of. a more humanitarian 
Gharactel~ than many other means of warfare. The employ
me!1tof means such as police gases (lachrymatory and 
othE3:ts) is admitted on the national level ~. why could 
~heynot a fortiori beadmitted against the enemy, ?,l 

~ Other experts, on the contrary? considered 
that .the prohibition in the 1925 Geneva Protocol should 
be taken as covering all, bases ,including thos,e;not 
d;Lrectly poisonou~~ in virtue of the deliberately 
bro~dterms of tl}is prohibitio'n "(1 )in the Protocol.) 
'Ii/hen, they concluded it ,the States were already , 
familiar with non-poisonous gases? such as'lachrymatory 
gases, and they could have .'specificallyexcluded them 
from the prohibition. If they failed to do so, it is 
becau,se they wanted to, make the prohibition as extensive 
as possible, in view of all the dangers of abuse which 
a breach in respect of prohibition m.ight involv&.' : 

(1) "••• asphyxiating, poisonous or other gases? and of all 
analagous materials or devices ••• " 



- 59 

For these experts then, it is primarily a 
question of reaffirming the complete character of the 
conventional or 'customary prohibition of gases if it is 
desired to review the legal aspect, always with the 
idea of avoiding to weaken' in any way what already 
exists. 

Finally, some experts remarked? as they had 
already done in respect of atomic weapons, that the 
role of the Red ci,ossvvas not so much to attack one 
or other specific weapon as to, 'draw attenticin to the 
basic humanitarian n()rms und.er which existing or future 
weapOns .should be judged and if necessar prohibited • .... . . 

Conclusions of the,ICRC 

The ICRC vvill set out from this viewpoint 

to formulate several conclusions: 


, . 
In the first place, as mentioned eq,rlier, 

other appropriate organizations are studying means of 
warfare and it does not seem that the Red Cross should 
take any specific initiative so long as these studies 
are proceeding. But it should continue to voice its concern 
with regard to these weapons and the urgency of reaffirm
ing and defining the humanitarian limitations in this 
field, if they are considered inadequate. The studies in 
courEleshould not therefore be inordinately protracted. 

Furthermore 9 under the conception explained 
at the beginning of this Report9 humanitarian law should 
be developed globally. The question,a,s to whether or not 
bacteriological weapons should be dealt with first and 
separately arises from a different angle or rather no 
longer arises ~ both weapons, bacteriological and chemical, 
must be dealt with, possibly on different methods or 
different levels. Special importance should be given in 
this sense to the 1966 United Nations Resolution quoted' 
earlier (1), as all ,the States Members of the U.N.O. 
implicitly recognized thereby that the prohibitions in 
the Geneva Protocol fall under customary law. It 'should 
be possible to express thisrecognition vlithout much 
loss of time 9 for example, by means of a general and 
universal Declaration ratifi.ed as speedily as possible 0 

(1 ) See page 5 5 ~ \. /, \ \ \ 

http:ratifi.ed
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Finally, as to the controversy surrounding 
non-poisonous gases, the Red Cross does not possess the 
technical knowledge to take a decision. In virtue of its 
long experience, however, it should raise certain quest
ions here and act as the interpreter of legitimate 
anxiety ~ is it alvmys possible in an armed confli'ct, 
where conditions are quite different from those under 
which police gases are employed on the internal level and 
in peacetime, to distinguish easily between what is 
poisonous and what is not ? The risks of abuse and uses 
w'hich would then be harmful to the human person surely 
demand extreme procaution in this connection ? The Geneva 
Conventions provide for special respect of the sick and 
wounded; some gases or some substances in principle non
poisonous, can become dangerous for human beings when 
highly concentrated. Others JYlay not be poisonous for 
healthy individuals in peacetime, but. would they not be
come very dangerous in wart±me by affecting people who 
were weak, wounded or sick? Finally, in doubtfut cases, 
who is .to say when thore is violation or not ? Will not 
controversy in itself lead to an l1escalationll towards 
the employment of distinctly poisonous means ? 

These questions show that the problem must 
not only be solved in the light of particular chemical 
means v-rhich in themselves theoretically involve no serious 
harm, but also of all the possible consequences of in
troducing distinctions in the employment of chomical 
weapons which till now did not exist in any ca$e in the 
peoples' conscience. 

The ..P1'oblem 

The ICRC could not leave out napalm from 
among the 1reapon.s calculated to cause unnecessary suffer
ing. Its own: delegates' observations have enabled it to 
realize the burns and frightful harm this weapon· can cause, 
v-rhich are all the more cruel v-rhen innocent individuals 
have to suffer from them. Moreover, of recent· years, the 
employment of this weapon has aroused such reprobation in 
public opinion that, according to some jurists, the 
conditions would be favourable for obtaining complete 
prohibition. Napalm, however, is also an incendiary 
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weapon vrhich ~ according to the military experts, can be 

very ')ffective?while, remaining precise in its consequences, 


",/',As nOIJalm ,;nd incondiary vreapons i~gGneral, 

aro not specifically prohibited, by any rul-e, ofinternat::l:6rld2.

J_D:Vr ~ clcubts c::m persist, as to tho licit or illicit" 

character of ,their employment.1 It is th0refore precisely 

a rnat-~~cr whero a clearor', doflnition vmuld be desiro.ble. 

Bu'c in 'Ivhat senso ? This v-TaS the question put by the 

ICRC to the e;x:perts'in its preliminary documentation. 


The 	experts' opiniOI]; 
"

\ Napalm, for some experts, like incendiary I' 

weapons" comes under the Geneva Protocol on account of 
its consequences: it also causes a sort of asphyxia •.. 
Napalm and incendiary me::lllS in'general should therefo,re, 
be assimilated to bacteriological and chemical weapo~~) . 
Such assimilation is already found in the disarmament 
discussions between the two Vlars(l). The experts further 
pointed out that this assimilation to some extent again 
appeared in the preamble (fifth paragraph) of the Teheran 
R!0so1ution (2). 

At the time of the present Report, howover~ 
it is not yet. knovnlwhether the Group of experts instructed. " 

,") 

by Mr. Thant'io'examino the.consequences of bacteriological 
cmd chemical'woapons (3 )'\lTill extend its study to those ' 
of incondinryweapons and napalm. 

Othor experts 9 on the contrary, conside-red V/ 

such assiro:ilationdifficult. Vlithout in the least deny
ing the great suffering it can: cause 9 they confirmed the 
effectivenesS.' of m:!.palm in some cases and subject to 
"discriminating" use.ltThe,y pointed out that the current 
military handbooks of some of the Great Povrers! armies 
allovl tho employment of incendiary weapons· and.inpart
icular napalm; with restrictions. Thus, accord2.ng to the 

---.-,----.--.-.----,-..,....----
(1) 	On 23 July, 1932 ~ in the fro..mevrork of the Conference for tl1.e 

Reduction and Limitation of Armaments, the General Commi8Rif)Y) 
adbptocl a Resolution concluqingthat chemical. bacteriologicrL_ 
and incendiary 'Ivarfaro is prohibited under the conditions" 
unanimously recommended by the special Cow~ittee. (Coni. 
do c ~ D/136 (1) ) • 

(2) 	SeG tuxt of this Rosolution, Annex VIII1' page 024. 

(3) 	See above, pago 56. 

http:accord2.ng
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British handbook, these weapons can be employed but only 
against non-human objectives (1); according to the 
A~erican manual, they are licit on condition they are not 
employed so as to cause unnecessary suffering((2) • 

• __ .--J 

I) Consequently, for these experts, it is above 
all the use to which belligerents put these weapons that 
is important and may appear contrary or not to law and 
fundamental humanitarian principles. They added that, 
from this angle, abuses could unfortunately be found in 
the conflicts of these last decades, ~specially in the 
fact that members of the civilian population had only too 
often been harmed. It was probably these abuses more than 
the weapon itself 'which had given rise in public opinion 
to this wave of reprobation. In their opinion it should 
be attempted to raise legal barriers to such abuse~J 

These latter experts therefore were fairly 
close to those who considered that the role of the Red 
Cross in this field, as in that of the weapons previous
ly examined, was not to prohibit one or other specific 
weapon but to draw attention constantly to the basic 
principles under which one or other weapon and its employ
ment can be considered admissible. 

Conclusions of the IORC 

The ICRO considers that in regard to this 
problem,in the same way as for bacteriological and chemical 
weapons, more extensive studies should be made of the 
consequences of incendiary weapons in order to reach a 
clear legal solution as to their employment. But,pending 
the completion of such studies and the definition of a 
clear rulerthe IORC considers that~ in virtue of the 
humanitarian principles mentioned above, the Parties to 
a conflict should bo solemnly reminded that, in any event 
and without prejudice to total prohibition, the employ
ment of incendiary weapons should be accompanied by 

(1) 	Manual of Military Law, Part III, p.41, 1958 ~'••• directed 
solely against inanimate military targets (including air 
craft). The use of such ammunition is illegal if directed 
solely against combatant personnel". 

(2) 	The Law of Land Warfare, FM, 27-10, July 1956, page 18. 
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sJ2ecJal precautions to prevent them unduly affecting 
members of the civilian population or disabled members 
of the armed forces 1 or causing unnecessary suffering. 
The bellig~rents .Bhoulql even.l~refrain oompletely fr0~,.: 
employing them in a~l cases .1'There theseconditions are 
in danger of not being respected. This is a minimum 
solution v~hicp. is impe·rat,i~ve iIi light of the general 
emotion aroused hy the employment of these w'eapons and 
to which the Red Cross cannot remain'indifferent:J 

'";',. 

* 
.. :: ) :~.~ :') '. 

As has been 
".' 

seen, several experts v'Tould like 
that the Reel, Cross ;aboveall play its'~ole" as"regards , 
vJeapons·:byre·aff,irming the .. essential pxinc.ip+e-s:lO-'· tn-::-t:his<' 
respect; asa ) gti,iCl..£"they, formulated rec'ommendationsln., . 
six points'~ 'The gist of tP~_~~_:yil.l be found further 'oil (I). 

The preceding pages have already brought out 
most of these principles, which we will confine.-oursBlv-es·· 
to summarizing here~ 

(1) 	 1. There are two major humanitarian principles 

which should guide. the ICRCinits.atti-tude;. tqwards:> 


. weapons. '-of large~scale des'tru'ction:and 'q-ther. m.ean"s;o,f 
destruction. vveapons and' methods which-should neve'r 'be used 
are· those which (a) endanger the civili,anpopulation and 
whose effects harm comba.taht:sF;ana· civi1i8.11s alike., ; ,and 
(p) 	a;t:'E! liable to ,:causieneedless' stiff'er}b,g...'" ,'~'r 

..•.. ~.:SUcht;fe~p6~s incfud.e -but' .~~~. 'h~t"lifuitedto those 
which Elfe'ii:i161ear ,biologica1 1 bacteriological and chemical. 

3. The fact that the effects 0:rl civil~qn popul~tions 
of In;ucle~~9 b.tologi'C'a:land,c·hemical 'weapons areunpr,~di6t
abl~.~~or :q.a:Q;no,t;be:controlledin '~pace ahd .. time .by those 
who. use them 1 in,no way justifies itheir:detention or -Use • 

. 4. Whe're ;lnternation~l l~wdoes not explicitly .' 
f&bid such weap;ons? effective st:e.ps should 'be taken to 
prohibit' theii' use'C-bmpletely.. l'; 
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(---j 

': 1. 	 Belligerents have not unlimited rights as to the 
choice of means of harming the enemy. 

2. 	 Belligerents should refrain from using weapons: 

- of a nature to cause unnecessary suffering; 

- which on account of their imprecision or their 
effects harm civilian populations and combatants 
without distinction; 

- whose consequences e$cape from the control of 
those employing them, in space or ti.me (1). 

3. 	 The belligerents should take special precautions in 
the choice of weapons, '-Then their employment, even 
against military objectives, presents undue danger of 
affecting individuals hors de combat. \ 

(continued) 

5. The United Nations, in consultation with the 
ICRC, should take steps to convene a Diplomatic Confe
rence with a view to prohibiting all these weapons. 

6. Pending the adoption of a new treaty or 
protocol in addition to The Hague Conventions and the 
1925 Geneva Protocol, the use of such weapons should 
be deemed forbidden under existing international law. 

(1) 	This principle, con~~ined in Article 14 of the ICRC's 
Draft Rules also corresponds "lith the._ ideas expressed 
by representatives of certain religions on the subject 
of nuclear weapons. Vide speech by Pope Pius XII to the 
Vlllth Congress of World Medical Association (30.9.1954) 
and the document published by the World Council of 
Churches entitled "The Christian Faith and War in 
the nuclear Age" (WCC Abingdon press New-York, 1963). 
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B. 	 PROTECTION OF CIVILIAN POPULATIONS AGAINST 

HOSTILITIES 

nAs it is the duty of the Leagtle of Nations to 
deal with various questions relating to war, and 
particularly vTi th the means of rendering it more 
humane, the International Coriunittee, the central 
organ of the R.ed Cross, to whom this task was 
originally assigned, has the honour to submit to 
you the following proposals •••• ~ 

1) 	 Limitation of aerial Ivarfare to exclusively , 
military objectives (such as fights between' 
scouts), and prohibitionof the dropping on tOvTns 
of projectiles which carry death to the peaceable 
population 1 and to 1,'Tomen and children unconerned 
vvi th the war !! 

This was the request made by the IORC to the 
League of Nations as far back as 1920. In other words, it, 
has never resigned itself to consider the practice of in
discriminate bombing a valid aspect of international lmi. 
And yet this practice, sometimes based on theories consider
ingthe civilian population a suitable target, was develop
ed to such a degree, especially during the 'Second WOrld 
War, that it has holped to cast doubts on the fundamental 
distinction between combatants and nori-combatants. During 
that war, it was a cause of great suffering and loss among 
th,e populations concerned, without even producing decislve 
military advantages. And the trials of Ivar criminals 
conducted after 1945'failed to remove this doubt. 

The IORC has always considered the few rules 
on·' bombing contained in the 1907 IVth Hague Convention (1) 
to retain their fUlTvalue- and, in cas.e,swh.ere .they no 
longer seem'adapted to the development of war techniques 
especially Ilstrategic Yi bombing - princ:Lples and rules of 
custom subsist which, in the interest of populations" set 
imperious limits to hostilities and are opposed to such ' 
practices. As a first st~p, its unrelenting efforts ,to , 
uphold this point of vievT led to the IlDraft Rules limiting 

(1) 	Articles 25 and 27 of The Hague Regulations, see 
Annex II, page 03. 
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the dq,ngers incurred by clvilian populations in times of 
armed conflict" submitted to the XIXth International 
Conference of the Red Cross (1). Although this draft~ as 
noted earlier (2), failed to result in any practical 
governmental action, the IeRC nevertheless continued 
its efforts, in another form. These finally contributed 
td the adoption of the principles of protection appear
ing in Resolution 2444 of the United Nations General 
Assembly; adopted on 19 December~ 1968 (3). 

These principles~ which are valid for all 
armed conflicts, clearly denote ~ 

- prohibition t6 attack the civilian population as such, 
which was not included till now in any instrument of 
international Imif (1, (h) of the Resolution); 

the necessity during military operations of sparing 

the population so far as possible (1, (c». 


In its preliminary documentation, the ICRC 
submitted three questions of a different types on this 
subject 

The legal value and significance of the Resolution 
referred to above; 

2) 	 The problems connected with the principle of prohibition 
to launch direct attacks against populations; 

The problems relating to the second of the principles 
in question, protection of populations against the 
consequcmco of attacks directed not· against them but 
agains-Chlilitary objectives, which will be termed 
~'protection against indirect attacks Ii • 

1.· 	Value and significance of Resolution 2444 

The experts had already stated (during the 
general discussion (4», . the value of some of the 

(1) 	See text of this Draft, Annex XIV, page 040. 

( 2 ) 	 See above page 13. 

(3) 	See Annex X, page 030 
(4) 	 See above, page 38. 
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Resolutions adopted by the United Nations General Assembly~ 
such as the 1966 Resolution concerning the Geneva Protocol. 
So 	 far as concerns Resolution 2444, -without entering into 
legal subtilities~ they all stressed its importance~ part
icularly in view of its unanimous adoption. In their 
opinion, it can be considered the expression of the legal 
conception of the international community; it also voices 
the 	conscience of the peoples 1 above all in confirming a 
Resolution of the International Red Cross. By a resolution 
of 	this type~ the GGJ'ieral Assembly certifies the existing 
law 	and~ in this sense~ it can be said that Resolution 2444 
puts an end to certain legal doubts. 

Several experts nevertheless stressed that~ 
howeve'r important ~ it did not represent an issue but a 
starting point; as pointed out by the ICRC in th~ preliminary 
documentation~ its principles should be developed in the 
form of more detailed rules. This was also v.rhat the 
Resolution itself implied, in the expertB'opinion, on: 
account of the studies it requests the Secretary General 
to unde.rtake. 

But even in the present form, the IORC 
proposed and several experts recommended~ its principles 
should be as widely disseminated as possible and·in part 
icular introduced into army military instruction, 
especially for air forces. The aim of their inclusion in 
military manuals would be to remind all the members of 
armed forces th~t it is sometimes their duty to give 
priority to the requirements of humanity, placing these 
before any contrary orders they might receive - priority 
which, according to the e¥perts, the Nuremberg judgments 
endeavoured to underline. 

2. 	 Protection of civilian populations against 

direct attacks 

The lORe had submitted two questions to the 
experts on this subject in its preliminary documentation 

a) 	 Is it expedient to state explicitly, as is sometimes 
done, that attacks intended to terrorize the civilian 
population are forbidden? It is often difficult -t"()' 
prove the.. intention to terrorize, but: there may be 



a psychological advantage to a special condemnation 
of 	such practices. 

b) 	Positive law does not state how the expression 
ilcivilian populationYl is to be construed. Naturally, 
personnel directly engaged in hostilities is not 
covered by this expression. Attempts have been made 
also to exclude sections of the population participat
ing indirectly in the war effort (workers in an arm
amentfactorY1 etc.), In the opinion of the ICRC, 
civilians within or near military objectives are 

· naturally subject to the effects of hostilities, but 
they may not be attacked in their own homes by air, sea 
or land. Is this also the opinion of the experts ? 

The opinion of the experts 

a) 	As regnrds attacks to "terrorize il 
, several experts 

called to mind the theories of dissuasion and threats 
of total nuclear war, problems already debated in 
connection I'd th atomic liveapons (1). In the event of 
nuclear war, they were of opinion that principles of 
Resolution No. 2444 and the more detailed rules 
developing them could not be observed. The Red Cross 
should not however set out from these extreme hypo
theses to decide on the rules for the protection of. 
populations, as otherwise it would get nowhere. It 
should rather take present conflicts, conducted with
out atomic weapons. 

In the E'Jvent ,an obvious lesson was to be 
drawn from the armed conflicts which had taken place 

· to date, as military experts had declared, thus confirm
ing what the lCRC had learnt in the course of previous 
consultations ~ not only did bombardments to terrorize 
cause great suffering, but they 1jvore to a large extert 
ineffective; they often even strengthened the moral 

· resistance of the enemy and·· consequently, far from 
shortening the conflict ,.. prolory~ed. it. 

The majority of experts thus approved the idea 
of specially condem~ing attacks to terrorize the 
civilian population by means of weapons. On the either 
hand, they felt that ~errorization by psychological 
meanfJ tending to vleaken the moral resistance of the 
-adver8ar~ eouldnot;- he condemned. 

(1) See above, page 50. 
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For some experts, the prohibition of direct 
attacks against the civilian population raises certain 
transport problems··: sometimes every means of 

. transport, even civilian, is mobilized for the count
ry1s defence. It is then difficult to draw a line 
between what is purely military and what is civilian. 
This situation could not of course justify complete 
freedom to attack, as otherwise transport vehicles of 
a primarily humanitarian character would be affected. 

b) 	As to the definition of the civilian population, the 
experts generally approved the IORO's position ~ 

persons not taking a direct part in hostilities, even 
if they were indirectly contributing to the war 
effort, could not be attacked as "quasi combatants". 
As an expert rightly pointed out, this would open the 
door to every abuse and would take all sense from the 
prohibition formulated in Resolution 2444. If a fact
ory worker could be attacked as such, then why not 
also attack his wife who brings his dinner ? 

But if civilians are on the site of a military 
objective or in its immediate proximity, they 
expose themselves tothe particular risks resulting 
from an attack directed against that objective (1). 
What is more, as an expert emphasized t belligerents 
should be reminded that the civilian population 
should never be used as a shield to shelter by its 
presence certain military personnel from attacks. If 
it is really desired to protect civilians f an 
endeavour should be made to place them at a distance 
from military objectives, naturally 'Vlithin reasonable 
limits. 

3. Protection against llindirect ll attacks 

The 	 problem 

Belligerents never admit that they ~i~ectly 


attack populatiops ,unless they plead repri.sals or 

exceptional measur,es justified by superior motives. Most 


.often the attacks are supposed to be directed.against 
military elements and it is clai~ed that populationG are 
only indirectly affected. This is why the s·econd.principle 
of Resolution 2444 (obligation to spare the population so 

(1) 	 This was already the conclusion drawn by the IORO in 
its 1956 Draft -Rules., Article 6. see Annex XIV, page 040, 
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far as possible) is so important~ and rules in general 
setting limitations on bombardment~J and attacks, even when 
directed against military elements. 

In its preliminary documentation, the ICRC 
had asked the experts to drm] a distinctj,on (-ltThich is 
usually admitted and is important for the rules applicable), 
between two types of bombardment: on the one hand, land or 
air bombardments which are closely linked with military 
operations proceeding on land and should enable a locality 
or a territory to be occupiei by the assailant; on the oth~ 
hand, bombardments that are independent of land forces~ 
such as those "ltThich have been made possible by the develop
ment of aviation or projectiles, whose essential purpose 
is to destroy objectives of military and economic value 
(destructive or "strategic ll bombardments). 

a) Occupation bombardments 

It is generally considered that the norms of 
The Hague Regulations relating to bombardments (Articles 
25 to 27) (1) still have their full value for this type of 
bombardment. But is the idea of the "undefended locality" 
appearing in Article 26 abvays clear enough ? Alsp in a 
locality which defends itself, is the obligation laid on 
the assailant by Article 27 lito spare as far as possible" 
buildings dedicated to religious worship, the arts, science, 
hospitals and historical monuments, provided they are not 
serving for military ends, sufficiently strict, in vie"ltT of 
the v'lOrds l1as far as possible". 

The experts' opinion 

While confirming that the above rules retain
ed their full value, several experts considered thore would 
effectively. be int.or.es:t in. defining. tho. conditions to be 
fulfilled by a locality for it to be considered as really 
"undefended l1 ; in this connection they referred to tho idea 
of the Ylopen town" which the ICRC·had explained in its 
1956 Draft Rules (Article 16) (2). True, tho existence of 
"undefended" localities should never weaken the obligation 
of bolligorents to take the precautions demanded by Art
icle 27 in attacking defended localities. Furthermore, even 
in a locality declaring itself an "open locality", 

(1) See Annex II, page 03. 

(2) See Annex XIV, page 040 " 
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individuals escaping from.the control of the authorities 

may commit isolated acts of hostility; the locality.should 

not for this reason lose the whole bonefit of its special 

protection. 


In. any:case, .the. experts concluded ,the institut
ion of II open localitieD!' 8hould be further studied (1) to 
enable more frequent' recourse to .it, in the interests of 
civilian populations. The institution of such localities is 
also :.olosely lirilted' of' 'course -with supervision of the 
application. of hwnanitar.ian rules; this question is ,. dealt 
with apart later on (2), 

, As" to; .,theprecautions belligerents should 

tako ir,t attacking ,ndefendedloup1ities II,,-the.expert§:?· _ 

considered ,it difficult. to go much beyond Article 27. It was 

however po;inted,; out ,:that the Geneva Conveptions stipulate 

unreserved respect for hospitals, which is not tempered by 


,the words "as far as.possible 11 ; consequently, belligerents 
.	should take veLY special -pr.ecautions to spare these. The 
protection of cultural bui::J-¢iings is now more fully ensure.d 
by the 1954 Convention for the Protection of Cultural 
Property. This protection is nevertheless limited by the 
reservation that lI where military necessityi.m.pe:bativelY" 
requi;resll'it maybe waived (3), 

'. - "I ':' ~ 	 ';' :, 

True, other protective signs .couldpe. ccmte,mp-:-' . 

lated alongside the red crons (red crescent, red lion and 

sun) as was provid$d~ncid~p-tally in the 1907,Hague 

Conventi'on-Con-cernIng~~156i:iip~r4ment by naval :forces (4). and 


(1) 	This study could be coupled 1<:ith that of the "neutralized 
, ... zones ll and "fl6.fetyz,Ohes1' proveded for under the IVth 

Geneva Convention for thePi"otect:Lon of Civilians in time 
'of War (Articles 14 and 15) • 

. (2;) 	 See below, Chapte:c 111-, D, 

(3) 	See Article 4 of the 1954 Convention for the Protection of 
Cultural Property in the event of'armed'Conflict, Annex V, 
page 016,_
" 	 ." " l.~·: ~l. .. . . . 

(4) 	Article 5, paragraph 2, of-that Convention 9 providing that 
inhabitants have the duty of drawing attention to the 
bUildings- to be protected by visible si_gns f consisting of 
large rigid rectangular panels;' divided diagonally into 
two,colou.red triangles, black at the top and white a"b the 
bottom. , ' 
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in the 1954 Convention for the Protection of Cultural Pro
perty (1). But it is preferable not to multiply protective 
signs. Care should be taken above all not to place military 
installations close to civilian buildings it is really de
sired to safeguard these. 

In its preliminary documentation~ the ICRC pointed 
out that the above norms of the Hague Regulations are usua11y 
considered not to apply to such bombardments 9 these are 
mainly governed by the idea of "militarL..2b.jectives"~ which 
has progressively taken form (2). It is expressly referred to 
in the Geneva Conventions but it has not been defined any-
where in positive law. 

This idea does not however prevent the abuse which 
has occurred or may occur (indiscriminate. bombing on the pre
text of hitting a military objective, or v.rhich definitely en
tails disproportionate civilian destruction9 or again is ba
sed on the mere presumption of military elements). To avoid 
such abuses, in Annex II to its Memorandum of 19 l"lay~ 1967 (3), 
the IeRC ·mentioned a series of rules belligerents should 
respect in destructive bombardments. 

Th~experts I opinion 

.. The experts 9 called on to give their opinion of 
these different rules 9 examined below 9 in general appoved them, 
with certain amendments : 

a) .. The rule according to which "bombardments may only be. 
dires-ted against military obj~ctives" should, in 

-----_._-_._--

(1) 	Article 16 of this Convention, which provides as a dis'tinc
tive sign for cultural propertY9 "the form of a shield, 
pointed belmy,. peJ:' saltire' blue and vJhi te" ( a shield' con

. sisting of a· royal-blue square, one ·of the angles oivlThich 
formst·he point of the shield 9 and of a royal-blue triangle 
above the square, the space on either side being taken up. 
by a white triangle). 

C~) 	 Byanalogy'with Article 20f the 1907 Hague Convention res
pecting Bombardments by Naval Forces in Time of vlar. This 
provides for the possibility of bombarding, even in unde~ , 
fended localities:" •• military or naval establishments ~ .• de
pots of arms of ,war material 9 vlOrkshops or plants which 
could be titilized for the needs of the hostile fleet or 
army, .and the <ships of vJar~n the harbor, .•• " •.
;" ":". .,..... . . 

(3) 	See Annex XV, page 049. 

http:militarL..2b
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the experts' oplnlon 1 be closely linked with the 
prohibition of direct attacks against the civilian 
population, to make clear that it constitutes a 
direct consequence of this prohibition (1). 

Further, the definition of "military object
ive" proposed in the preliminary docUllle,fationappeared 
to them too loose and likely to lead to abuse. They 
noted with considerable interest in this respect the 
definition appearing in a Resolution adopted in 1967 
by the Fifth'Oommission of the Institute of Inter
national Law, reading as follow ~ 

"May only be considered as military objectives 
those which by their actual nature, destination 
or mili~ary employment, effectively contribute to 
military action or present generally recognized 
military interest, in such a manner that their 
tot~l or partial destruction procures substantial 
military advantage for the author of this action 
at the moment". 

b) 	 "Before bombarding a military objective, the attack-, 
ing force must have sufficientlx identified it a£ 
S1.1011," 0 This rule, even if it is difficult to observe, 
is useful in the experts' opinion and should appear 
in military manuals o 

c) "In bombardments directed' a~~pst military objecti"Tes, 
the belligerents should .take every possible precaution 
to avoid inflicting damage on the civilian p-opulation~ 
The expression "to reduce damage to a minimum!! which 
appeared in the terms proposed· by the IORO seemed 
dangerous to the experts~ it might mean that certain 
damages are always authorized. 

d) 	 "A bombardment shou;t..--'£ not risk causing damages to th.e 
civilian l?..o.pulatiQ!L..Q..,ut of. proI'.Q.rtion 10 the impor..:t,
.§t~'lCe of the ~=Llitary obje£tive aimed at, by the attacksll. 

This rule, also approved, gave rise to several 

(1) 	 !lIn order to limit the .9-.ange:£.§..j..ncurred by the civilian 
populatj.on;"the attacks may only be directed against 
WiJ,J~.~t3,"(';t ab j ectiyes Yl, declares Article 7 of the' lORe' 
Draft Rules, ~~ex XIV, page 040. , 
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pertinent remarks. It was pointed out that this is 
a rule in itself and not a particular case in respect 
of the preceding rule, as the ICRC had indicated. It 
might appear to a belligerent, that, even in taking 
all the necessary precautions, an attack against a 
military objective would cause serious loss to the 
civilian population; if this is disproportionate to 
the military advantage anticipated, he should refrain 
from the attack. 

I\10reover, the principle of proportionality 
is characteristic of a developed law. This idea, like 
that of llreasonable li 

, proposed by an expert~ cannot be 
dependent on the purely subjective and arbitrary 
appreciation of an assailant. IJhatever difficulties 
are involved by this idea, which is again to be found 
in tho rule placing limitations on reprisals (1), it 
conforms to the development of the law it is desired 
to introduce in this field. It also implios the exist 
ence of, closer supervision of the humanitarian rules 
devolving from it. 

e) 	Yl1;lhen choosing a militar'y objective forattack z th..£ 
Qonsequences that will result for ,the civilian, 
population must be ~aken into cons~2:erat~. This 
rule does not appear in the Annex to the MemorandUm 
of 19 May, 1967, but in some national regulations. 
It v'JaS considered useful by the experts as an add-
i tional' pi'ocaution, incumbent especially on the higher 

, Q oqm;i~,hd • . 	 ... 

Finally, the experts shared the ICRC's 
opinion that the general rules quoted abovo should 
not only be applied to Ylstrategic" bombardments, 
,butt,oall'destructiVo' attacks conducted by ,whatever 

'means,' including consequently ,for example~ - operations 
, carried but byc'omr:riandos in enemy t'erritory. frhis 
conclusion moreover conforms to the general term 
"attacks" employed in Resolution No 2444of'19 
December, 1968, and in the ICRC Draft Rules. 

Conclusions ,-of the ICRC 

" The field which has just been considered,' 
the protection 6fcivilian popUlations against bombard":":" 
ments and other attacks, contrary to that of weapons, ' 

(1) 	Seo below, Chapter III, ,D." 
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where studies still have tO,be continued· on various 
subjects, is already large+y cleare,d. The two great 
principles to which ,attention '~vas drawn at the beginning 
of this Chapter unhesitatingly mark the road to follow. 
For tho development of,thesointo more 'definite rules, 
enough material to reach a series of practical conclusions 
exists in th~ previous studies of the ICRC, those of the 
Institute of 1nt8rnationa1 Law ahd the disc,uGsions 
summarized above. 

In the near future, 'it should therefore b~. 
possible to draw upaminim:cuTI. set of rules, vJhich would, 
be recommended for adoption by the Governments, ina 
form to be decided, 'Iiith a view to their speedy inclusion 
in the instruotions given to the armed forces'; 

c.' B~HAVJOUR BETWEEN COMBATANTS 

The general ~roblem 
'r"': " 

", . 

, . Humanitarian law should extend to every 'aspect 
of 'arm0Q, ,conflict, whether the choice of weapons' and the 
use to whioh they p,:f$lmt'orbehavio'ur in combat. Certain 
norms affecting relations between'Qpmbatants themselves 
should therefore be examined here.'ilfhere is of oourse no 
question of opposing the violence employed b,ycombatants 
,t.Q"dis,~ble· the enemy, sometimes to the limits-"of ,their 
,strength:Ttis a questi6n:bf: avoiding the violence which 

,-',.'exceeds -tI1i's aj_ID andentail.$_Ylseless suffering. In this sphere 
likewise--Yt-is' a matter;of,J_ind.ting certain forms· of . suffer. . ....' ". -, . -, . .. . . ,'\

lngandpartl,cularly excess of crueltY~J I~ should-benote~ 
that such abuses add not only to 'the Cfifflculty of-revertlng 
to peace but of mutual reconciliation. The Red Cross 
always:starts_qut from the idea that an armed conflict 

" presents ,an GXCeptional and extreme situation; it also 
;knows,by e~pyrienoo that! those who are impelled to hate 

"and"figJit':'eac_hoth~r in,S)lGh,~circumstances are led not 
'only to resume norm'al rela:tionships once peace is restor
ed'but ~.om~tinies oven closely cooporate~ 

, ,/llhebasic rules ,cono,Grning bohaviour~beiweon 

combatant.s are mairily!forniulat,ed in: Art;Lcles '22 and 23, 


,b),C.)i d) and f)o{'The Hague Regulations' (1); those 


(1) See Annex II, page 03~ 
'; . 



- 76 

provisions are considered to have the value of customary, 

rules. Their significance in contemporary forms of armed 

conflicts may be questioned. Moreover, on too many 

occasions during the Second World V/ar, as in recent 

conflicts, combatants have appeared to be insufficiently 

familiar with these rules. This concerns the Red Oross. 


The general principle established by Article 

22 of The Hague Regulations and reaffirmed in the U.N.O. 

Resolut ion of 19 December, 1968, according to vrhich 

belligerents have not unlimited right to adopt means of 

injuring the enemy, also applies to behaviour during 

combat. It is developed in the fundamental rules in 

Article 23, referred to above, which were examined during 

the discussion. 


The 	 experts' opinion 

The great majority of experts, although having 
had no opportunity to discuss the matter at length, 
declared themselves favourable to a reaffirmation of the 
above rules; a form and wording better adapted to'present 
conditions would endow them with their full value. 

1. 	 Prohibition to wound or kill the disabled 

enemx 

The 	 problem 

The rule in Arti.cle 23, c) "it is forbidden 
to kill or wound an enemy who having laid down his arms 
or no longer having means to defend himself has surrender
ed unconditionally" is implicitly understood in the 
IIIrd Geneva Convention concerning the treatment of 
prisoners of war. 

In view, however, of the very general'terms 
"" of that· Convention (Article 4) ("Prisoners of war •• fare 

persons ••• who have fallen into the power ...2!.-the enomy"), 
the IORO wondered whether there might not be advantage -" 
in reaffirming the present rule and even completing as an 
'~ndication, it by specific cases of practices it prohib
its; would it not also beof interest to define cases in which 
a oombatant can clearly make~known his intent~on to surrender? 
The plane in distress.. whose crew lands by parachute to 

save their lives isa particular case which should be 

clarified. 
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The 	 experts' o]inion 

The experts replied in the affirmative to the 

questions raised by the IORO. Their discussion mainly 

centred round the case of the airman descending by para

chute. 


a) In the air: the experts stressed the complexity of 
the problem. They nearly all agreed to the distim tion, 
oftQ):l more difficult to establish in practice than in 
the'ory, between the airman in distress and the armed 
parachutist. According to some, the former should 
benefit from the rule of quarter, as his situation could 
be compared to that of a shipwrecked individual, " 
while the latter should be assimilated to a combatant 
proceeding to attack or in flight, whom it is consequent
ly admissible to take as an objective. But how far does 
this analogy extend? and what are the military fact
orsto be considered : the number of !lair-wrecked" 
their attitude, the nationality of th~ territory on 
which they are to land, the military situation of the 
moment? It is difficult to establish criteria, but 
it was generally admitted that an airman in distress, 
cut off, and not emEloying any lil~CU2onJ should be 
respected. 

,,-.' 

b) On the grounJi : \the experts unanimously considered v 
that, even if an airman had committed acts authoriz-" 
ing qualification as a war cr.iminal, vThen' captured 
he should be treated as a prisoner of war, without 
prejudice to regular judgement. \ It was reminded, how":" 
ever, that, while the legal si'-tuatipn was inarguable, 
there were difficulties in actual practice : the civil': 
ian population may feel savage towards the airman who 
has just bombed it; in this connection, one expert 
quoteq. ari,e;x:ample of officers.who had watched civil 
ians lynch parachutists without interfering and who 
had subsequently been condemned by the Oourts of the 
Allied Powers. (1) 

(1) 	Ofo GreenL.O., International Law through the Oases~ 
London, 1951, pp. 712-714: War Orimes Oourt, Essen, 
The Essen Lynching Oase (:1,;'945),. 1 LRTWC 88. 
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International law on the subject, it was 
said, should develop on the same lines as internal penal 
law has developed, According to the,latter, no one is 
entitled to take the law into his own lands 'and "to 
assassinate an assassin is an assassination". 

2. 	 Quarter (1) 

The rule under which "it is prohibited to 
declare that there shall be no quarter" (Article 23, d)) 
is implicit in the Geneva Conventions? but it does not 
appear in specific terms, as these are above all concerned 
with the treatment of combatants from the time they fall 
into' the hands of the enemy, while the rule in question 
already applies to the statement of intent. 

"The ICRC emphasized that'this rule is very 
-important from the humanitarian angle. On the other hand 
it may bo questioned whether its wording is not somewhat 
outdated'and it'should ,not be reaffirmed in other, more 
uptodate, terms. 

Further, would it not be well (this also 
a'p'pl,:i,,~s to, the other principles examined here) to complete 
this provision relat'i'iig to quarter by examples of the 
gravest contrary practices, as an indicatio-n but not to 
limit? It covers for instance, certain threatsS'Ometimes 
voioed by the belligerents to "I-ripe out" ,an. ethnical group 
or certain categories of enemies ~ (threat's \V'hich 'are' more
over also contrary to the prohibition of genocide sanction
ed by a special Convention concluded under the ElUspices 
of the United Nations). " 

. '{' ,"The 	 experts!' advice 

'The experts generally replied affirmatively 
to the quostions put, which they considered in close relation 
to the rule examinod, under 1. While s.ome were doubtful 
whether quarter could be granted in exceptional military 

" 

(1) 	The Shorter Oxford English DictionarY.on historical pI'in~ 
ciples, Oxford, 1933, gives the following definition of 
the I'quarter": "Exemption 'from being put to death? granted 
to a vanquished opponent ina battle or fight; clemency 
shown in sparing the life of one who surrenders". 

http:DictionarY.on
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situations, they admitted in general that such cases 

should be very rare. And. even in these it should always 

be possible to spare the lives of persons falling into 

the hands of the enemy. 


One expert desired that the status of persons 

~ilty of sabotage should be specifically defined, in 

order that they also benefit by the rule considered here. 


3. 	 Pro..bJ£ition 2f treachery 

The 	 problem 

In its preliminary documentation, the ICRC 
brought out two provisions in The Hague Regulations : 
that of Article 23, b) (IIit is forbidden to kill or wound 
treacherously individuals belonging to the hostile nation 
or army"), which is completed and defined under f) tlit 
is forbidden to make improper use of a flag of truce, 
the national flag or military insignia or the uniform of 
the enemy, as well as of the distinctive signs of the 
Geneva Convention tl • 

The ICRCpointed out that it is often difficult 
to draw a distinction between what is treachery and what 
is a ruse of war, which is admissible (Article 24 of The 
Hague Regulations), This d~fficulty has certainly been 
increased by some moder:n methods of combat (commandos, 
guerilla warfare, etc.). Furthermore, as regards wearing 
enemy uniform, after the Second World War, as is known, 
a Court (1) admitted that this was not illicit with a view 
to misleading the enemy prior:. to combat. Should it be 
concluded that a certain idea of loyalty in vrar is more 
in keeping with -the period at which tho above rules were 
drafted than with the conditions of our times? 

In any event, from the humanitarian standpoint, 
the three following observations can be ·made : 

For ~he red cross emblem, protection against abuses·· 

is regulated by the Geneva Conventions; national 

legislations of implementation have however above all 

considered the repression of commercial abuses. But 

what it is most important to prohibit is the abuses 


(1) 	 See judgment in the case Otto Skorzeny, Law Reports 
of trials of War Criminals - United Nations War Crimes 
Commission, H.M.S.O. London 1949 • 
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of the l£'otectiveemblem in times of armed conflict,' 
owing to their unscrupulous nature and the importance 
of the interests at" stake . Far from relinquishing the 
rule in Article 23, f) of The Hague Regulations, would 
it not therefore be indicated to strengthen it, asked 
the ICRC ? 

-·In any event, would it riot be advisable to reaffirm 
specifiqally the prohibition £f every ty~e of perfidious 
means, which bar the vray to a. cease fire and consequent
ly to the diminution o·f·: usete-as· suffering or violate 
the basic laws of humanity? It has frequently been. 
observed that if it is wished. to prevent conflicts:' 
from degenerating, the armies faCing each other must 
behave with a' minimum of reciprocalloyaltyo For example, 
the abuse of the truce flag, i. e. the white flag of " 
surrender, compromiz8s the chances of 'using it and 
consequently the chances of peace; similarly, the breach., 
of a local truce, for example, to collect the wounded. . 
Is it possible to reaffirm, regenerate the rules conCBrn
ing the p:cohibition of perfidy in this light? 

- Finally, as regards the wearing of enemy uniforrri~ i"lou1d 
it not be judicious to state more precisely the cases 
in which this is unreservedly prohibited, possibly..,in 
the 'sense derivinr:; from. decisions of tribunals ? 

The_~xEertsl opinion 

. First of all? two sUggestions should be mention
ed,. one wi:1;h the. id~a of replacing t~e term.!ltreachery" 
by II perfidy" (1), the other aiming at.the inclusion in all 
future regulations of a list ofthe.vcirious.forms of 
perfidy which should be cOhlpletely.prohibitedo 

. 	 . 

In general, everything that is 'perfidious 
should be prohibit~d. But, as the experts po:t.nted outp 
it is no longer so'. much' a matter of.obtaining a spirit of 
chivalry on the battlefield or'an ideal of loyalty, as 

(1) 	The sameremarkhad.been.made at the 1874 Brussels 
Conference by a deleg$,te who had pointed out that the 
term "treachery" could not be applied to an enemy 
(quoted by Mechelyinck, . The Hague Co~vention relating 
to the Laws and Customs of Land Warfare', Ghant, 1915, 
page 244). 
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of denouncing everything that can make a return to peace 

more difficult. Mention was made of Kant's Project for 

Lasting Peace (1), in which it is said that a humane 

attitude should be preserved towards the enemy, since 

otherw·ise peace could never be re-established. Even if 

it is not easy to apply some rules strictly, it should 

at least be seen that means which would close the road 

to peace are not employed. 


The abusive employment of the white flag 

and above all of the red cross emblem (red crescent, red 

lion and sun).are among the means w.:hich should be pros

·cribed. Abuse should not only be prohibited but also 
involve sanctions, as it weakens humanitarian law. 

On the other hand the experts were divided 
. 	on 'the question of the wearing of· enemy uniform. It was 

moreover pointed out that neither decisions of trib.unal 
nor qualified publicists were unanimous bu. this question. 

·True the judgment referred to ·above, accord
ing to, which it would not be illicit (ltimproper")to wear 
enemy uniform prior to combat, corresponds to a custom 
in maritime warfare whereby the enemy flag may be flc)wn 
befo:re .comba t •. If hOvlever this judgment should be consider
ed tosettle·the use appearing most in line with the conditions 
of today, it should be defined, perhaps after thorough study, 
in a more precise rule •. This is necessary to avoid diverging 
interpretations, whicb,are a source of difficulty, reprisals 
·and consequently of increased suffering. 

(1) 	Kant, Emmanuel, Project for Lasting Peace (ItZum ewigen 

Frieden",), 1795, Section 1, Article 6 : II'No State at 

war with another should admit hostilities of a nature 

to render mutual confidel1ceimpossible at the time of 

future peace " 
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D. 	 HULES 8EC1JRIHG ijl}-ill iU?PLI CAfI ON OF TIlE LAWS 

Ju"'fIl CUSTONS UNIlER CONSIDERATION 
_._~._._. __."____.. , .. .. _"._._._. __.. , ._ --'.0--_-·'."-._'--'--.-. "...~...__..,._........._._ 


The__problem 

Here the leRC does not consider it' is a question 
of a rule in the same sense as those examined further on. 
It however felt it advisable that the question of recipro
city should be submitted to the experts. It is indeed some
times recognized, in the opinions of textwriters? that the 
law of war is based' .on this "principle": if one of the Par
ties fails to apply the essential rules, the adversary is 
no longer bound to observe them. True, this principle is 
found in general treaty lawa:Q.d .-tne reservations accompany
ing the ,accession of many States to the Geneva .Protocol in 
a way "make the prohibition subject to reciprocity. 

In the ICRC's opinion however, this' conception, 
which is no longer valid so far as it concerns the Geneva 
Conventions or the 1954 Convention on the Protection of 

. Cultural Property, should also be discarded for the rules 
examined in the previous Chapters. If these standnrds are 
viewed as definitely humanitarian and aimed at safeguarding 
the 	fundamental rights of individuals, their observance 
should be independent of reciprocity. 

Th~perts' opinion 
r:. " . . .'. 
I The experts approved: ,the, leRC' s position: in the 

field of basic human rights, reciprocity should not be ad
mitted. When one of the belligerents has committed serious 
violations, the injured Farty may have recourse to the 
procedures available to ensure the cessation of the viola
tionsJand which are examined further. Among these proce
dures, reprisals, to the extent to which they are permit
ted, can only be exercised in the last resort. The attitude 
of each Party towards the rules examined by the experts 
should not be determined by the attitude of the other Party, 
but in relation to the basic humanitarian requirements for
mulated by the international community. 
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It is evident, however, that if one P~rty, in 
violation of definite rules, employs weapons or other 
methods of warfare which give it an' immediate, greatmi
litary advantage, the adversary may, in its own defence, 
be' induced to retort at once vith similar measures. 

Reciprocity is a de facto element which should 
not be neglected (1). It can play an important role in the 
effective application of the rules concerned. To admit 
this element, which is more of a sociological order, as 
a principle of international law in the field considered 
would however be very dangerous. 

2. Reprisals 

The problem 

No provlsl0n of positive law defines reprisals (2) 
or stipulates methods of execution. Nevertheless it is a 
generally admitted rule that belligerents can reoort to 
them, except in cases where they are explicitly prohibited. 
Some authors see them as unfortunately one of the ~9W means 
of ensuring the effective enforcement·of the law of. war. \ 

___..1 

1.../ 

(1) The ICRC often invokes reciprocity when it is'; a matter 
of granting advantages to victims over and above the 
minimum guarantees froin which they ought to benefit un
derinternational humanitarian law. 

,(2) The Insiitute of International Law has given the follow
'. ingci'efinition of Hre'prisals": "Reprisals are measures 
of constraint derogating from the ordinary rule of the 
law of nations, which are taken by a State' following 

, -illicit ··a,ctions 'committedagainst it by another State 
,. with the purpose of compelling the latter,by means of 

injury, t.o comply with the law" (Institute of Inter
national Lawl934 Yearbook,page 7(0)
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'rheGeneva Conventions prohibit reprisals against 
the persons they protect and The Hague Coriveniionof 14 
Hay, 1954, does likewise as regards the p!;,otection of cUl
tural property in the event of armed conflict. Resort t"o 
reprisals therefore remai:ns authorized in the field pre
v.io..1s1yconsidered. If this measure is admissible in itself, 
it can nevertheless involve such abus$ and offer so great 
dangers from the hWllanitarian vtewpoint that the need re
gulate it, lii tIl a vioH to reducing the suffe:ring it en
t~ils~ has repeatedly been felt (1). . 

The ICRC, for its part, mindful of the dangers 
mentioned above, ca...'1not but hope to see the complete pro
hibition of reprisals" Is this a possibl'e:-solu-tioh ? This 
was the question put in the preliminary documentation. 

(1) 	 In its Appeal of 12 Narch, 1940 "concerning the pro
tection of the civilian population against aerial 
bombard"~';ents'l (addressed to the States bound by the 
Geneva Conventions and the IVth Hague Convention of 
1907) the ICRO said in particular: "The International 
Red Cross COITli-aittee moreover holds it to be fundamen
tally important to stipulate that no reprisals inso
far as the POvJers may consider reprisals to be legitimate 
.- may be in.stitued before the interested Party has, at 
the very least 9 been able to make itself heard, within 
a given time, through the intermediary of the Power 
appoi'1ted to rep::.:-esent its interests with the enGmy, 
or through any other channel the Powers may choose. 
Nothing-should be :neglected which may prevent the bel
ligerent Statesfromerribarking on the perilous course 
:of' reprisals. .; 

Lastly, the Int'ernational Committee recalls here a 
principle which can, Qn no pretext whatever,- be called 
into qu~stion, namely, that persons and thi~gs protected 
by the Geneva Convention can never be the objects of 
attack, not even on the plea of reprisals.". 
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In addition, it was asked whether, if complete 

prohibition appears impossible, limits should not be set 

to reprisals, in order to reduce their tragic consequen

ces ? The following limits have been formulated in the 

texts of qualified 1!1)'riters or in the publications. of spe

cialized institutions (1): 


(a) 	 Reprisals cannot be exercised unless the Party alleging 
violation having offered the possibility of an enquiry 
and impartial observation of the facts; 

. v(b) 	 The scale of reprisals must not be out of proportion 

to that of the violation they aim at stopping; 


(c) 	 They must be carried out, so far as possible, only in 

the same field as that of the violation; 


(d) 	 They should in any case not be contrary to the la~s 
of humanity. 

The experts' opinion 

The experts, without being in a position to make 
a detailed study on this point, nevertheless clearly demon
strated two trends of opinion: 

Some felt that from the point of view adopted by 
the meeting - viewing the norms formulated in the fields 

(1)" The Oxford ~1anual. on the "Laws of Land 1rfarfare" publish
ed by the Istitute of International Law at its meeting 
in Oxford in 1880, states in Article 86: " In grave 
cases in which reprisals appear to be ab~olutely ne
cessary, their nature and scope shall never exceed the 
measure of the infraction of the lavvs of war committed 
by the enemy. They can only be resorted to with the 
authorization of the commander in Chief. They must con
form in all cases to the laws of humanity and morality." 
(See Deltenre, General'.CDllectioILof Laws and Customs 
of vJar, Brussels, 1943, p. 665 (E». 
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previou.sly examined' as rules designed to protect funda

mental human rights - it was nolong~r,possible td autho

rize resort to reprisals. It wquld Qtherwise be adrilit't:Lrig 

serious derogat:lonsfrom thesE:) fundamental rights'andimply 

reversion' to the law' of the jungle .. Xn their opinion/' ahy 

effort should be aimed at the development of procedurElsand 

l;>odies which would enable supervision and ensurance of' the 

a.pplication of the proposed .n,1;Les ',' If by these means vio

lations were registered, ' there should then be punishment 

of the culprits on the one hand ;.-·.another measure examined 

later on - and repair of damages, i'f necessary (1) on the 

other. To authorize reprisals,would be reverting to primi

tive forms of justiceo 


Other experts, on the contrary? consid,E?red that 

the international community had not yet reachedfl,stage of 

development where·theiunctioning of the supervisory bodies 

in question could be guaranteed under all circumstances. 

Experience had shown, they had failed? at least so far as 

concerned the rules relating to the conduct of hostilities, 

in most armed conflicts. In these conditions, total prohi

bition of Teprisals would not only be shutting the eyes 

to reality but would perhaps have cont:t:'~ryeffects. 


~ ' ... _. ~-~"-"- . 

"" ,. The expe:t;'t~ were; nevertheless· unanimous in con-
Sidering that efforts should De" made;, to··re~train the exer
cise of reprisals to the largest' pbss'n.:ble :extent.•. Some of 
them quoted a, Decision, of the NUremberg Tribunal (2) clearly 
denoting that, the. inhUman 'application of a measure which is 

" (1) 	Article 3 of the TVt:hHague Convention of 1907 concerning tp.e 
LfiwS and, Customs of Vial' on Land. ., ,provi'des that "A 
belligerent Party .which violates,',the provisions of 
the said RegUlations .shalJ., .. if" the Case demands, be 
liable t'op8.y compens:atiop, .~.~~I~',' .' ,j 

• • 	 '., "" ..... ~ • .- , J • •• 

(2) 	In this Judgement relating';tohostages, the Tribunal 

admitted that the "p:r.ac1iAc~: o"f hO,stages is not in con

tradictionwith internatiqnal law when the Occupying 

Power resorts to it aSian ultimate means, in the in

terests'of defending "publiQorder. It is only the in

human application of this measure which can be con=-

sidered a crime". See: "The Hostage Trial", Law 

Reports of trials of war criminals, United Nations 

War Crimes Commission? Vol. 8, p. 34. 
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not in itself unlawful can constitute a crime of waro In 
this spirit? the experts approved the principle of pro
portionality in paragraph (b) above. They were more rese::, 
ved as to (C)9 i.e. the possibility of limiting reprisals 
to the same field of law where the violation has been com
mitted, Reprisals can? of course, in no case be exercised 
in the fields covered by the Geneva Conventions and against 
the persons protected by these. The principle in (a)was 
also approved? while doubting it would always be possible 
to 2pply. 

Conclusions of the ICRC---_ ....,.

fThe ICRC, for the reasons set forth above, can 
only fall into line with the experts who 'would like t-J see 
~oprisals totally prohibited, in favour of developing pro
cedures for the investigation of violations. However, so 
long as belligerents consider it necessary to resort to 
reprisals in certain cases, efforts must be made to r8duce 
their harmful effects. To this end, the limits examined 
ear]_ier, in particular that of proportionality 9 shbuld ba 
a.pplied.\ 

3, Supervision of tbe ap~lication of the ~~~nd 

inquiries in~o violations 

lWhile theY'e is detailed provison in the Geneva \./ 
Conventions for the role of the Protecting Powers (1) and 
subsidiarily the ICRC, to co-operate in· the ensuring of 
the regular application of their rules, no such recourse 
in principle exists for the laws and customs examined in 
the precedi:ng Chapters. Neither the 1907 Hague Regulations 

(1) 	 Thus Article 8 of the 1st Geneva Convention lays' dC'\'ill 

that: liThe present Convention shall be applied with the co
operation and under the scrutiny of the Protecting Powers 
whose duty it is to safeguard the interests of the Parties 
to the conflict". A similar provision is to be found:Ln the 
other Conventions and other stipulations relating to the 
"Substitutes for Protecting Powers" establish the super
visory bodies which are to intervene when a Protecting 
Power cannot be appointed . in virtue of the provi;::::_G' quo:
ted above. In addition, several stipulations of tne Geneva 
Conventio~are devoted to the humanitarian activities of 
the ICRC. 
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nor even the 1925 Geneva'Protocol provide procedures or 
bodies for the investigation of infractions. \ 

. '.' ----i 

True, the belli.gerents always have the possibi
lity of mutual agreement to appoint commissions of enquiry? 
but, as everyone knows? in times of conflict? such agree
ments are extremely rare. '" 

(The task of a body for superV1Slon and enquiry 
of the laws and customs in the fields considered is much 
more difficult and delicate than in these covered by the 
Geneva Conventions. In the latter it is more a ql.'.estion, of 
ascertaining the treatment of persons wh6 are'geherally 
situated out of range of the fighting. But for violations 
of rules relating to the conduct of hostilities? enquiries 
will generally ,};lave to pe made after the~evenj;_? of facts 
that have occurred in the combat zone during military 
operations? and the truth will be mor'e difficult to estab
lish •....} It may however be pointed out that the role of the 
supervisory bodies provided for by the Geneva Conventions 
m<.."'..y also extend to acts of war 9 for example, attacks against 
hospitals. In the preliminary documentation? the IeRC had 
requested the experts to give their opinion on the possi
bilities and means of also instituting procedures and 
supervisory bodies in the fields of law under considr'ra
tion in the Pliesent Report. It stressed that the existence 
of 'such proce'dures and bodie,s could" t.o :some extent avoid 
or redD.~e resort to reprisals ~ 'VITith ·all the· dangers they
involve. ',' 

The . e}~rts i.amnion 

JVlany and interesting ideas were put forward. 
First of all a remark concerning the French terminology 
should be mentioned. This observation had already been 
made 9 incidentallY9 during the Diplomatic Conference ,which 
drafted tho texts of the 1949 Geneva Conventions. Several 
experts made reservations with regard to the French word 
"controle" ("scrutiny"). This term appears 9 it is true 9 in 
the actual French text of the Conventions referred to but 
is of"cen interpreted in the 'sense i thas ..in English of 
a controlling pOI-J'er and of ruling over something? vJhile 
here it is more intended. to indicate that the bodies in 

, ' 

question are entitled to examine the. situation 
. 

on the 
.spot, proce'ed to verifications and enquiries. It was 
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moreover bearing in mind this meaning that the English 
text of the Conventions translates the term "contrale", 
by "scrutiny" (1). This precaution; in respect of·,teria~-· .. 
logy is all the more imperative,s6meexpeJ;"ts,emp:p,~s'iz,ed,;. 
in the case of non-international ·::cnflicts: .States ar~\·,:,<. 
sensitive to everything' that touches on their dome~tie ...........• 
jurisdiction and it must be avoided giving the impr~:3.si;on •.' 
by the'wor::i "contrale" of mor'e ext'ensive' outsideinj;er-"l'" 
ference than is intended in reality. . . 

. After thisprelim;i.ll~ry remark, \the experts for > 
mulated' a seri~s of suggesti:ons; a very clear general con
clusione):vo~ved from these: an impartial and obJective" 
presence, .sim].lar to that existing in the' .. fields covered 
by the Geneva Conventions, .appeared necessary to contri
bute to the regular observance of the rules i'elating to . 
the ;'conduct of hostilit:i,es,in the hroades't Sens'e, or those, 
as: Wi:l1 be seen later .on; which mu~t' 'pe applied in conflicts 
of a, ,·uon-internationalcharacter. This. presence is essen
tial not only to i:nvestigate violations committed oral~ 
leged.:to have ,beencommitted but ,also to facilitate obser
vance of the rules by belligerents and, through its media
tory action and the indirect contact 'it maintains between 
the Parties, avoid resort to extreme measures, such as re

"prisals. The experts considered such a system indispensable, 
ahd adapted to the more developed law it is being endeavour··· 
ed to introduce in the fields considered. They recognized 
that the task of bodies called upon tOc3.ct in this Sense 
would be particularly delicate and that the Parties. to the 
conflict would not easily accept scrutiny. on the battle
fields themselves.i).... 

......-
On the' other hand, the experts' h8:9 different views 

as to the means of ensuring this presence. (Some of themsug /,./ 
gested that thetasks.ofthelrotecting Powers should be 
extended to the. 'field of humanitarian law considered _ Had 
they not already been e'ndowed' ~Jith' extensive powers by the 
1949 Geneva Conventions and inpar,ticular the Ivth ? It 
was however pointed out that advantage had practically 

(1) On this subject, The Ge'nevaConventions of 12 August, 
1949, Commentary published,':u!ider the general editorship 
of Jean S. Pictet:" Isto-eneva Convention for the ame
lioration of the Gondition o:f the 'wounded and sick in 
armed forces in the field, 1952, po 93-94. 
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never been taken of the institutions of a Protecting Power 
as provided under the Geneva Conventions in the wars of 
these last twenty years (this is also due to the internal 
nature of these conflicts in most cases).) Perhaps it woould 
be "IIv-ell to remind belligerents further °O:r- their obligation 
to deSignate a Protecting Power and the fact that this 
does not involve any political-legal consequences~ bearing 
only humanitarian significance. 

( 

/ 10ther experts proposed setting up standing commit
tees of enquiry. These would be instituted and organized 
by the General Assembly of the United Nations. 1rJithout ha-· 
ving any power of sanction, which would be the prerogative 
of the UNO itself, they would permanently supervise the 
application of the rules considered by the experts. It was 
also suggested drawing up a list of personalities of h~g~ repu
tation, whose objectivity would be certain. On the basis 
of this list, deposited with the ICRe, the latter would 
entrust the conflicting Parties with appointing several per
sons to carry out the duties of scrutiny, who would remain 
responsible to the ICRC -oj 

Finally, some experts also proposed to extend the 
role of the ICRC under the Geneva Conventions for the re
gular observance of their stipulations to the rules con
sidered in the preceding Chapters. In this regard the re
presentatives of the ICRC pointed out that it was not a 
governmental body and that the enforcement of law was es
sentially a Government matter; even under the Geneva Con
ventions it could only propose acting as a substitute for 
the Protecting Power in the latter's absence under clearly 
defined conditions. 

rAn expert also stressed the importance the mereIi 
publicity given to violations observed by the supervisory 
body could assume, owing to the pressure of public opinion. 
This body could in particular communicate its findings to 
the UNO Secretary General+ who would be free to pass them 
on or not to the General Assembly, after having contacted 
the belligerent at fault. This form of procedUl~e is applied 
in the 1962 International Convention for the Prevention of 
Pollution of the Sea by Oil. Everyone also knOlfs the role 
played by the publicity given to violations of the Con-o 
ventions relating to Human RightsJwhether the Cevenants 
established by UNO or regional COJiventions, particular by 
the "European Convention on Human Rights and Fundamental 
Freedoms", November 4, 1950. 
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Conclusions of the rCRC 

The rCRC can but fully support the basic desire 

voiced by the experts that an impartial and objective body 

should co-operate, as representative of the higher interests 

of the international community, in the regular observance 

of the rules relating to the conduct of hostilities, in the· 

broadest sense. 


I~he rCRC knows from its own experience in the 
field of the Geneva Conventions how of,t~n breaches are due 
to negligeance or subaltern authorities~.if the real scope· 
of these infringements is not ascertained by an appropriate 
body, they may appear as deliberate on thE:) part of the 
responsible authorities and involve se:ri~u~ repercussions.J. 
Another lesson dravm from the experienge of the rCRC is'· 
1ha.t it is essential for the role of a supervisory body . 
not to be considered by belligerents as hampering their 
freedom of action or as an outside presence prompt to cri 
ticize and condemn, but as offering useful assistance in 
fulfilling their intention of conforming strictly to inter.;.... 
national law. 

,. ~- cE,v,) 
1-· . t:jIj.~ ;c.l)~.-{, 

I, As to the practical means of achieving the de
sire of prinCiple expressed by the experts, however, the 
rCRC cannot yet concur with any of the experts' proposal~J. 
The subject seems to call for still more detailed study.

The difficulties of the undertaking should not 
be concealed. The fields of the law of war in question are 
precisely those where violations may have the most serious: 
consequences and arouse an outburst _of passion. rJIoreover, ,; 
in these fields, as has been pointed out, belligerents 
are suspicious in advance of anything which could hamper 
a freedom of 'action oftenconsi9-~red vital to their very 
existence. Nevertheless, great :;is, the difficulties may, be ~ .' 
the interests of the international, community itsE:)lf and 
of peace must take priority: these demand that the neces~ 
sity of submitting to impartial supervision the regular 
observation of every aspect of humanitarian lmv- applicable 
in armed conflicts should in future be unanimously admitted. 

http:authorities~.if
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4. 	 Penal Sanctions 

The 	 problem 

Breaches of the laws and customs of war involve 
thepersonai responsibility of those cbrilmitting them, as well 
as that of the belligerent to which 'the authors of the' 
breaches, belong. The'belligereritvictim of a violation may 
judge and pun'ish guilty persons who fall into ' its pOlver. 

This last rule, originating in customary law, was 
extensively applied in the trials that follOived the Second 
Vlorld War and was confirmed by the Geneva Conventions for their 
own field. But it also applies t:oviolations of the rules 
examined in the previous Chapters., The accused persons are 
entitled to benefit from the legal guarantees provided under 
the Geneva Conventions if they are in the power of the enemy. 
Recently ,:the:' U.N. o. General Assembly adopted a proposal on 
the imprescriptibility of war 'crimes, a large ,proportion of 
which represent violations of these Conventions., In the document
ation ·.submitted to the experts, the ICRC had asked! Is' it 
necessary to strengthen the rUles for the repression. of " . 
viol'ati'ons 'committed in the fields considered ? In the affirm
ative,doesthe list of war crimes appearing in the Nuremberg 
principles, as formulated by the Committee of International 
Law (1), take sufficient account of the rules evolved by the 
experts .? 

Theex.12erts' opinion 	 ':...' 

The experts also generally insisted on the necessity 
of accompanying.the rules considered by sanctions, in order to 
strengthen theirbbservance'. According to some, serious " 
yiolat,ionsof these rules should be regarded as warcffmes, on 
the basis of the principles of the Nuremberg Tribunal. 

~ 10' 	 One expert emphasized that offences of omission 
~~JIi'ttY)1 	 should also be sanctioned, i.e. the fact of tolerating violat:iorJs 

of nUmanitarian rules. 'In this way everyone, and in part 
icular the responsible authorities would be better aware of 
their responsibilities in the applidation of humanitarian'rules. 

'(1) 	See Annex XVIII, page 068.. , ;. 
See also "The Charter and Judgement of the Nuremberg 
Tribunal". History and Analysis (Memorandum by the 
Secretary General), New York 1949 (ONU A/CN 4/5, 3 
March, 1949). 



- 9} 

He considered that the Nuremberg Judgments had not taken 
sufficiently aCCOtUlt of this aspect, contrary to the Inter
national Military Tribunal for the Far East, which had drawn 
up several rules on offences by omission (1). 

Nor has this type of violation been specifically 
provided for in the clauses of the Geneva Conventions relating 
to penal sanctions (these stipulate the obligation to search 
out the persons accused "of having committed' or ordered" 
serious violations ••• ). In the expert's opinion any future 
regulations should be more precise on this,' pOint. 

It was also proposed to set up a Standing Tribunal 
already in peacetime to note serious violations of humanitarian 
law, composed of members haying no connections with armed 
conflict and thus entirely objective. This proposal corresponded 
to the anxiety of all the experts, ,severq;lof :whom had participat
ed in o'f'''atiEmded Judgments for warc'rImes given after 1945 : 
to ensure the most objective and impartial co~position possible 
of the tribunals called upon to judge these crimes. Some experts 
considered that the judgments referred to 'ab(Ni'e~ whose value 
they in no way underestimate, could never serve as precedents, 
like the decisions of an international court<" as. only the 
victor and the vanquished had appearecf before the Tribunal. 

Conclusions of the TCRC 
C"

: The repression of serious violations of the basic 2/
, .. -',

rules relating to the conduct of hostilities shouldqertainly 
be explicitly provided, according to the pattern of'a more 
developed law, while taking into account the particular'coriditions 
- combat - under which these violations often occur. It should 
also be endeavoured to ensure that the repressive bodies are 
of the most impartial nature possibl~j(2) - although judgment 
for war crimes subsequent to the ,close, of. hostilities ,,:.( it must 
be pointed out) was not instituted;for thecon;flicts 'which 
occurred after 1945. ' , : ,. , 

(1) 	See ~B.vr.A. Roling, liThe Law of War and the national Jurisdict
ions since 1945", Recueil des Cours de l'Academie de Droit 
International de La Haye, 100, 1960, II, P 378 ff •• 

(2) 	A similar idea had already; peen voiced by the experts assembled 
in 1955 by the ICRC to study the problem of the repression of 
infractions of the Geneva Conventions, See Annex XVII, page 065. 
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But for'the rORO, as for several of the experts, 
first the substantive rules must be clarified, considerably 
adjusted and widely disseminated and supervisory procedures 
developed This effort in 'itself would contribute to0 

decrea~;ling violations at' furdamental humani tarian rules and 
;factilf-tate the task of 'national or international tribunals 
'called upon to give judgment on such 'violations. 

lV~ CASES OF APPLICATION OF THE RULES UNDER CONSIDERATION 

A. Il\fTERNATIONAL WAR 

The problem 

Under The Hague Conventions, their rules are 
applicable provided ~ the belligerents are bound by the 
Conventions (clausula si omnes). The fundamental rules of The 
Hague referred to earlier are nevertheless considered to have 
the force of customary law. They therefore are applicable in 
any internati0nal war. 

Another difficulty arises, however. Although the 
IIIrd Hague Convention, which is stlll in force, lays d0wn 
the !)bligation to declare war, all the 'conflicts after 1945 
have broken out with no such declaration or no specific 
ultimatum. For various reasons, nations, no longer qualify as 
"war" their "hostilities with othe:J:' States", in particular on 
account of the U.N.O. Charter. These are qualified as "police 
operations", "legitimate defence", "assistance to an ally with 
domestic difficulties" ,etc. And more often than not the war
time national legislation is not therefore brought into force. 
,As a result, a Party tn such hostilities could claim that it 
is hot bound to apply the laws and customs "of war" in these 
situaticms.' 

A similar question arises also ;for the 1925 Geneva 
Protocol~ prohibiting the employment of asphyxiating gases 
"in war". Would their employment then be authorized in armed 
conflicts not qualified as "war" ? 
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The Geneva Conventions, taking this situation into 
account 1 explicitly provide in Article 2 that they IIs11all apply 
to all cases of declared war or of any other armed conflict 
which may arise between two or more of the High Contracting 
Parties, even if the state of war is not recognized by one of 
them"·. The U.N.O. Resolution of 19 December, 1968, goes even 
further, since it provides for the·application of "basic 
humanitarian principles in all armed conflicts". 

In any event, questioned the ICRC in the preliminary 
documentation, rgiven the humanitarian character of the laws v/ 
and customs considered,should they not at least apply to all 
international armed conflicts, whatever they are formally 
called and even if one of the Parties does not recognize the 
actual situation ?[ 

~ ./~ 

The experts' opinion 

The ·experts unanimously approved the ICRe's position 
and turned their attention to the more delicate question 
examined below• 

.. Up to the foundation of the League of Nations, ~ 
international law had always'deJ"Emded thec·oncept of equality 
between the Paities to a 60nflict with respect to the application 
of the law of war. But with the growth of the community of 
nations, this thesis gradually lost ground. Apart from the 
privileged position of the United Nations (examined below under 
E), it was argued that a stato victim of an aggression is not 
bound to apply the rules of war to the same extent as the 
author of the aggression. True~ this presupposes that the inter
national community agrees on the concept of "Eiggression ll 

, a 
result not yet achieved in the United Nations discussions on 
this subject. But even in the absence ofahy precise definition, 

. the Security Councilor the General Assembly might be led to 
1 designate one of the Parties to a conflict as the aggressor, 

t has occurred. 

In the texts of qualified writers even the opponents 
of equality consider that, if there is to be. any discrimination, 
it should not infringe on ~anitarian rules. In this connection, 
this vievJ was expressed notably in a part of a resolution 
(entitled ~ "Equality of Application of the Rules of the Law 
of War to Parties to an Armed Conflict") which the Institute 
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of International Law adopted in 1963 in Brussels. The 

passage in quest-ion is framed in the following terms : 


"The Institute of InternatiohalLaw, considering, 
on the one hand, that obligations whose purpose is 
to restrain the horrors of w.ar and' whi"ch are imposed 

'on belligerEmts for humanita:rian reasons by . 
Conventions in force, by the general principles of 
law and by the rules of customary law, are al1vays 
in force for the Parties in all qategoriesof arm~ 
ed conflicts and apply equally to actions undertaJ'm 
by the Ullited Nations •• 0 (1)"--" 

The 	 experts~oPlnion 

Several experts emphasized the great difficulty 
of obtaining both a precise definition ofaggression(2) 
and objective designation of the aggressor from the compete;l.t 

.body of the international community. Even if these conditions 
.. were fulfilled, the observance of' the humanitarian rules 

applicable in armed conflicts would still be binding on ~he 
two Parties, the victim of the aggression and its author. 
This solution is all the more indicated when ther.e isconfu~slon 
as to whethe.rthere is' aggression. 

The expe.rts conseg.l.8ntl;L unanimouslL.2.ndorsed the 
M.§as . expressed in the Resolution of" the Institute _of I~nter

national Law,' thus falling completely into line with the 
VIeWs of the lCRC. If the application of the rules is to. 
differ in the case ,of proved aggression, it would be, said 
some experts, in "jus post bellum", i.e. in the law applicable 

.a,f~ertheclose of hostilities, pa:rticularly on matters relat- 
ing to the appropriation of enemy property. 

(1) 	See Institute of International Law, Brussels Sess10n, 
"', ; September 1963 '.' Resolutions adopted by the Institute, " 


. Geneva 196}, page. 376. '" 


(2) 	It will be remembered that the United Nations gave fresh 
impetus to the discussions on the definition of aggression 
by setting up, in 1967 (Resolution 2330 of 18.12.1967), 
a Speqial Committee of 35 members charged with submitting 
to the next' General A.$.~embly a:r;-eport on the question 
as a whole o 



- 97 

B. 	 THE NON-INTERNATIONAL CONFLICT 

The 	 problem 

Most of the conflicts that have broken out 
since 1945 have been of an internal character and have claim
ed large numbers of victims. This type of conflict assumes 
the most varying forms and, in consequence of the direct 
or indirect intervention of third parties, a clear line is 
sometimes difficult to draw between the "internal conflict" 
and the lIinternational conflict". 

The ICRC and the Red Cross have been called 
upon to intervene actively in these internal conflicts; the 
role of the Red Cross in this sphere is moreover the subject 
of a special Report by the rCRC to the XXIst International 
Conference of th~ Red Cross, entitled "Protection of Victims 
of non-internat:4onal Conflicts" (1). As for the present Re
port9 its main purpose is to communicate the opinions of the 
experts. The legal aspect of the question raised by non
international conflicts has already been taken up by the Red 
Cross. It has convened several Committe~ of experts (2) and 
a Resolution of the XXth International Conference of the 

(1) 	Document D.S. 5 a-b. 

(2) 	Commission of Experts for the Examination of the Quest
ion of Assistance to Political Detainees, June 1953. 
Commission of :experts for the Study of the Question of 
the Application of Humanitarian Principles in the· Event 
of Internal Disturbances, October 1955. 
Commission of Experts for the Study of the Question of 
Aid to the Victims of Internal Conflicts 9 October 1962. 
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Red Cross (1), (Vienna, -1965) encouraged the ICRO to continue 
its work. 

It has become clear to the ICRC, from its 
experience, that the existing provisions fail to meet all 
the humanitarian requirements of such conflicts. Article 3 
common to the four Geneva Conventions especially, valuable 
as it has already proved to the ICRC, has in practice reveal
ed inadequacies. 

Bearing this situation in mind, the ICRC submitted 
two important legal problems to the experts ~ first, the quest
ion of the definition of non-international conflicts; 
secondly, the question of the development of the law 
applicable to these conflicts. 

(1) 	Resolution XXXI (Protection of Victims of non-interna,tional 
Conflicts) ~ 

"The XXth International Conference of the Red Cross, 

considering that during armed conflicts not 
of an international character and internal disturbances 
occurring in recent years, it has not been.possible to 
ensure sufficient protection for the victims of these 
conflicts and in particular the prisoners and detainees, 

considering further that the Geneva Conventions 
of 1949 contain in Article 3, common to them all, the 
provisions applicable to these conflicts''-' 

having taken note of the r:eport6f the Committee 
of Experts .convoked by the International Committee of 
the Red Cross to meet from 25 to jOOctober 1962, 

urges the ICRC to continue its 1JITork with the aim 
of strengthening the humanitarian assistance of the Red 
Cross to victims of non-international conflicts, 

recommends that Governments of States parties 
to the Geneva Conventions and National Societies support 
these efforts in their respective countries. 1i 
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1. Definition of the non-inte~national conflict 

Existence of a non-international conflict 

fin several armed conflicts of a non-international 
character the lawful Government has denied that they were 
of t~e kind covered by Article 3 and therefore refused to 
apply it. This Article certainly gJvES the Governments consider
ablo latitude but not it would se81n that of final and in
controvertible decision in this matter. 

Oould there be improvements and in particular 
more objective criteria than those of Article 3 to define 
the cases of application? 

The exports as a 'Iifhole regretted the absence 
of a definition of the non-international conflict adapted 

,to theconditions and requirements of modern warfare. 

One expert, on the grounds of personal exper
ience, called attention to all the difficulties involved in 
problems raised by internal conflicts. Thereg:re )llJ..IYl,ero")J,$ 
cause-s" for these 9 they may originate from particular politic
al, social, economic or then religious situations. "A war of 
liberation, the uprising of a minority against the lawful 
Government and a class war : all constitute internal· 
confli.Cts; the situation is particularly complicated vthen 
there are no longer two parties to a con£lict, but three, 
even four parties who are trying to eliminate each other~' 
He hO'llTever. suggested possibly defining the. non-international 
conflict as follows : "the internal armed conflict is a 
means of expression, a deadly form of dialogue when none 
other is any longer possible". 

Some of the experts called to mind the definition 
of non-international conflicts proposed by the Oommittffi of 
experts which had met in 1962 in Geneva to study the question 
of assistance to the victims of internal conflicts. 

tn that Oommittee's opinion,!the existence of 
an armed conflict is undeniable, in the sense of Article 3, l./ 

if hostile action against a lawful Government assumes a 
collectiv8' character and a minimum of organization. The 
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duration of ..the' confliCt,.the numbe.r and loadership of rebel 
groups, their installation or action in parts of the territory, 
the degree of insecurity, the existence of victims, the 
means adopted by the lawful Government to re-establish order, 
all have to be taken into accoillLt:J 

The experts, in approving these criteria, 
considered they could usefully be reverted to and completed 
for determining the existence of an internal conf'lict. 

other experts made distinctions between the 
different types of non-international conflicts and advocated 

. considering, (a) internal'war"ECwhere the: two Parties control 
part of the territory (comparable in form to international 
wars), and (b) gu~r.riLla situations, the struggle 'bf a small 
minority whose very weakness prevents it from entering into 
open rebellion against the lawful Government,>: .... · 

Generally speaking, the experts considered that 
the conditions to be fulfilled by 0. non-international conflict 
to be considered as such should not be too restrictive. 

Distinction between the non-international and' the iliternational 

conflict 

a) ~2E~~gg_~£~~EY~£~~2g_~g_~h~_£2ll=~£~~E£~~~gg~1_2ggf112~· 

The problem 

Foreign intervention has occurred in various 
forms, including even full military intervention, in several 
armed conflicts of a non-international character in the 

V 	 sense of Article 3. \
r-

\lilien there is foreign military inter
vention on the insurgents' side, there would seem no doubt that 
the laws and customs considered should be applied as a whole 
in the conflict, which thusbecomesof an international nature. 
The situation is more ,delicate when military intervention 
occurs on the side of the lawful Government. But, in demand
ing or accepting foreign military aid, should it not be 
admitted that the lawful Government thereby gives de facto 
a sort of recognition of belligerency, which ev~ryone knows 
entails the application of the laws of 't-Tar ?f This was the 
question put to the experts. '''' 
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The ex~ertsl opinion 

Few experts came to a decision on this point; 
they however admitted that foreign military intervention, on i./ 

r, 

the side of either Pnrty to a conflict, transformed a non
international conflict into an international conflict, thus 
endorsing the IORO' s opinion.' 

b) Wars of liberation 

The problem 

In a series of conflicts, their qualification 
has been a subject of argument between the lawful Govern
ment and the insurgents. The latter claimed that it was a 
conflict botween the communities of States, thereby involv
ing full application of the Imvs of war, while the Govern
ment denied the situntion any international character. This 
has particularly been the caso during certain wars of 
liberation. 

On this subject it should be remenbered that? 
in a sories of Resolutions (l)~ the United Nations General 
Assembly has requested the status accorded to war prisoners, 
in case of capture, for combatants fighting ag~inst the 
authori ties in, Southern Africa.' The IORO wanted to know vrhether 
it could be considered that thisrcquest on the part of the 
General Assembly implied it had adopted a position concerning 
the nature of the conflicts in which these combatants are 
engaged. 

The experts' opinion 

This quostion gave rise to extensive discussion. 
/Some of the experts declared that while in 1949 it could be, . 

(1) 	- Resolution ~ "The Policies of apartheid of the Government 
of the Republic of South Africa ll (Res. 2396, 2.12.1968), 

- Rosolution : "Question of Territories under portuguese 

administration" (Res. 2395, 29.11.1968), 


- Resolution ~ llMeasures to achieve rapid ['.nd total elimin
ation of all forms of racial discrimination in general and of 
the policy of apartheid in particular" (Res. 2446, 19.12.1968), 

-	 Resolution ~ !!Question of Southern Rhodesia!! (Res. 2383, 
7.11.1968) • 
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imagined that colonial wars 1 "(.,ars of Iiberation 9 came 
under Article 3 1 today, since Resolution 1514 (December 
14, 	1960) of the United Nations General Assembly on the Grant
ing 	of Independence to Colonial Countries and Peoples, these 
wars should be admitted as entering into the category of 
international wars. The groups fighting against colonial 
governments should thus be considered subjec~of international 
law. \ 

,.J 

The question arose as to whether a ",Tar of 
liberation had any status in international law. Some experts 
considered the right to autodetermination conferred an inter
national character on the struggle of peoples to gain their 
independence. Others were of opinion that the justification 
of war~ of liberation could be given a broader interpretation; 

the acceptance of Human Rights by Governments implied the 
duty of ensuring their citizens the benefit of these fund
amental rights. Any serious neglect ,of this duty could imply 
virtUal recognition of the right to open resistance. 

While several experts thus endeavoured to find 
grounds for the political-legal conception of wars of liber
ation, the majority stressed that the formulation of human
itarian rules applicable to such conflict took first place. 

2. 	 Observance and'development of rules applicable 

in internal conflicts 

Observance of rules 

Before entering into the question'of developing 
the rules considered, the experts demonstrated the-difficulties 
of obs~rving humanitarian norms in non-international conflicts. 

Some first of all stressed the dilemma confront
ing insurgents 1 between the necessities of combat and-observ
ance of the rules of war. Actual fighting conditions would 
sometim~s deprive them of me~ns of action if they were compelled 
to respect these rules from the outset of their resistance. 
If this argument were pushed to the 8xtreme 1 it could be 
advanced that humanitarian law favour the lawful Governments. 
Reconciliation of the requirements of the rebellion with the 
application of humanitarian principles would therefore offer 
a serious problem. 
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The situation·of the civilian population in 
internal conflicts was considered secondly. One expert, on the 
basis of personal experience, laid emphasis on the important 
role played by the civilian population in such conflicts. 
He declared that no' attempt at liberation had the slightest 
chance of success unless it were backed by the civilian 
population. The natural consequence of this principle was 
that no repressive force could break the insurgents' spirit 
without the support of that same population. For this reason 
the latter is the main victim in such conflicts : victim of 
acts of terrorism on both sides, bombardments against the 
rebels, measures restricting the sale of medicines, the dis
placement of populations. While it is of course impossible to 
sanction the slaughter of innocent victims, in the fire of 
action, added the expert, these sort of things are considered 
quite normal, and it is easy to see how difficult it can be 
to impose humanitarian solutions in such cases. 

.. Finally (i t was considered important to induce 

insurgents to abide by humanitarian rules. Without going so 

far as to affirm that the application of humanitarian 

principles is based on reciprocity, in practice it would be 

difficult to ask Governments to apply these rules to persons 

who entirely disregarded them.) Governments should of course 


.. --' 
respect the laws of civilization and humanity at all times, 
but both sides should be persuaded to take liumanitarian norms 
into consideration. 

Tho serious problems arising in; the· practical 

application of humanitarian law, .. owing to the very nature 

of non-international· confliots were thus demonstrated •.As a 

whole the experts however considered the Red Cross should 

continue its efforts to obtain more satisfactory application 


. and development of Article 3 of the Genova Conventions. 
Th~y added that the purpoSe should even.be universal accept
ance of the Red Cross Principles and their application in 
all armed conflicts, internal or international. 

'P~~~!£E~~~!~~!_!~~_E;:~~~_~EE~~~~~~~_!£_~~~:~~~~E~~!~~~~~ . 
conflicts 

This not only concerns the rules concerning 
the treatment.of human beings, but also those relating to 
the conduct of hostilities '. Certain hwuani tarian limitations 
should be set in both spheres, in accordance with Resolution 
2444 of the United Nations, entitled "Respect for human rights 
in armed conflicts!!, which is of an entirely general character. 

http:treatment.of


- 104 

Apart from Article 3 of the Geneva Conventions 

and its possible development, [-=the experts and the lCRC "Were 

therefore of opinion that the rules relating to the conduct 

of hostilities~evolved during the first part of the discuss

ions fshould apply to internal conflicts 1 whether the use of 

weapons, bombardments, or behaviour between combatants is 

concerned oj 


/ 

The lCRChad submitted a serios'of proposals in 

connection ~vith the development of Article 3.. These related 

to the respect of the red cross sign, hospitals, medical 


" personnel or members of National Re'd Cross Societies; the' 
treatment of regular combatants; relief for military or 
civilian detainees; blockade; supervision; drawing up of a 
model agreement for the application of the other provisions 
of the Geneva Conventions. 

The experts gave their opinions on these different 
proposals, which are reverted to belo1fT. They recognizod that 
most' of them were' not aimed at" the formulation of entirely 
new rules but at defining norms implicitly contained in 
Article 3, and more especially the fundamental principle of 
humane treatment. 

a) ~~~E~S~_£!_!~~ .... E~~_£E£~~_~~~~ : Article 3 does not 
specifically provide for respect of the red cross'sign, 
llOspitals, medical personnel and personnel belonging to Nation
al Red Cross Societies. 

b) ~E~~!!P:~~!_£!_E~~!~E_££g}~~!~~!~ ~ Should' hot treatment 
similar to that-prescribed in the llIrd'GenevaConvention 

--be provided for ,these combatants, who 'are--liableto puni-sh-" 
ment simply :becausethey have fought,' and tho 'waiving of-all 
trials and executions during hostilities be recommendod ? 

Some experts were dubious that it 'jI;rould be 
possible and advisable to prevent summary trials, which thoy 
however, admitted' undoubtedly help toembitterthe confli,ot The0 

formulation of such rules could meet with a series of obstacles: 
on the one hand, refusal of the lawful authorities, who 'might 
fear this would be favouring the insurgents, giving the rebel
lion a free-hand as itl-vere; on the other hand, roticence of 
the Parties to the conflict ,who" not being certain of its 
outcome, might apprehend the trials and executions of the 
victorious side once it was over~ 
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Other ~xperts, on the contrarY1 clearly demanded 
that no sentences should be delivered~ or at least no 
executions should take place during hostilities. 

0vars "of liberation 11 have come to be regarded 
very differently by the world. This evolution of opinion has 
resulted in several resolutions which have been adopted by 
the United Nations General Assembly (1). In each of these the· 
Uni ted Nations rc3quests that the status of war prisoners 
should be granted to combatants for freedom, in accordance 
with the Geneva Oonventions of 1949, without their being subject 
to any penal sanctions~j 

c) ~~;!;~~!_!~E_~~~~;!;~~~_~E_~~;!;~!~El_~~!~~:2~~~ :There are no 
provisions in Article 3 for these persons to receive relief 
or to give and receive news (2). 

The experts unanimously encouraged the drawing 
up of such rules. 

d) Blockade .: 
---~'---- There is no provlslon concerning blockade in 

case of intornal conflict. It would be very desirable to 
provide for oxceptions of a humanitarian nature to a blockade, 
for the benefit of the civilian population. 

The difficulty here lies in tho special position 
of this means of war in international law. One expert asked 

. (1) See above, page 101 
(2) 	Resolution XIX (relief in the even of internal disturbances) 


adopted by the XIXth International Oonference of the Red Oross 

(1957) should be referred to here : 


"The XIXth International Oonference of the Red Oross, 

considering it necessary to ensure maximum efficiency and 
equity in the distribution. of relief supplies in the event of 
internal disturbances 9 

declares that relief supplies. of all types must be distribut
ed equitably among the victims by the National Red Oross Society~ 
without hindrance on the part of tho local authorities; 

considers that, in tho event of the National Red Oross 
Society being unable to· come to the assistance of the victims, or 
vrhenever it may be deemed necessary or urgent, the International 
Oommittee of the Red Oross should take the initiative for the 
distribution of relief supplies, in agreement wi~h the authorities 
concerned; 

requests authorities to grant the Red Oross every facility 
in cnrrying out relief nctions. H • 
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in this connection vrhether it could be validly proposed to 
forbid this 'particularly cruel means of combD,t in non-
international conflicts "tv-hen blockado is not prohibited in 
international vvars. Would it not be botter to obtain a rUle 
forbidding blockade in caso of international conflict, which 
could then by extension be applied to internal conflicts ?

For other experts, it could not be affirmed that 
blockades vwre admitted in all international conflicts. In 
virtue of the general rules of humani,tarian law and human 
rights~ blockades could thus be considered as forbidden if 
they were directed solely against the civilian population, to 
the exclusion of a:qi mili tal"y personnel. '; .".' 

Tho experts further reminded the Committee that 
humanitarian principles had to be applied in blockades ; 
Article 23 of the IVth Geneva Convention relative to the 
Protection of Civilians in time of 11:11" was m.oreover drc:tfted 
in this sense. This Article stipulates the obligation of 
belligerents, with certain restrictions, to 1ipermit tho free 
passage of all consignments of essential foodstuffs~;clbt>_ing 
and tonics intended for children under fifteen~ expactant 
mothors' and maternity casesil.(JJ 

(1) 	Ever ~ince, the period hetween the two VJorld 1tbrs~ the Red Cross 
has been "concerned vri th the condition ofoivilian populations 
during blockades, ospocially in the case of Article 16 of the 
League of Nations Covenant (providing ·foTcol,lective- action 
by member States) being applied. The ICRC. was requested to study 
this q1J.estion; as 8. result of its studies the XIVth Internation
al Conference o·f the Red Cross (1930) adopted an impoTtant 
Resolut:'on (XXXIV) observing that lIan effort should be made, 
through an appropriate organization, to obviate, as far as 
possible, that the hardships inseparable from the enforcement 
of Article 16 of the League of Nations Covonant and of the war 
blockade beinflictod upon cat.egories of persons necef:osarily 
strang~rs to the resistance of the State forming the object of 
League of Nations or belligerent intervention (children, aged 
perspns, invalids ,. etc.);I. Under :this Reoolution the Conference 
also considered that tithe aforesaid humanitarian relations (in 
the eveht o:fnpplication of the economic weapon of the IJeague 
of Natioy\-s) should be made to include aid to certain' categories 
of the civilian population by the provision, of medical and 
sanitary supplies, as "tvoll as foodstuffs ,and clothingil and that 
it was l1advisable to extend to ',Blockade in case of Declared 
Waril the principle of the maintenance of humanitarian relations. 
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It should be noted in this context that the 

application of humanitarian rules in case of blockade should 

be made easier by the fact that each Party to the conflict, 

'\'Those aspiration is to represent the vvhole State, claims to 

have ,concern for tho welfare of the population. 


e) ~;:;E~!:~~~~~~ : Article 3~ paragraph 29 provides that Han 
impartial humanitarian bodY1 such as the International Committee 
of the Red Cross, may offer its services to the Parties to the 
conflictll. This possibility has, it is true~ enabled the ICRC 
to intervene in numerous cases, with the agreement of the Part 
ies to the confliot. It should howe~Gr be reminded that the 
Parties are Ul1.der no obligation to acoept the services of'the 
Committee. 

rThe experts were of opinion that it would be desir-~ 
able to see the ICRC not only continueto offer its services, 
but invested with internationally recognized functions of super
vision, in order that it should be binding on the governments 
to aC9.E3Pt its assistance ,for-the-application of humanitarian 
rules. _) 

Some experts furthermore omphasized that it is 

no longer possible to consider some conflicts of an internal 

character, which claim hundreds of thousands of victims, as 

falling strictly within the domestio jurisdiction of the 

States. These conflicts concern the whole international oommun

ity, and the experts therefore hoped for the presenc€ of the 

ICRC - or another neutral body - -which could co-:-operate in 

the application of humanitarian uorms. 


f) Enforcement of the other provisions of tho Geneva Conventions: 
---------------------------------------------------------~---

According to the'terms of paragrtlph 3 of Article 3 9 litho Po.rt 

ies should endeavour to bring into force, by means of special 

agreements, nIl or part of the other provisions of the Genevo. 

Conventions II. \nJ'ould it bo adv1.sable to dravv up a model auee

ment in this so·nse, vvhich the ICRC'\vould systemo.tioally propose 

for applico.tion by the Parties in conflict ? 


The experts unanimously considered this as an 

excellent and feasible proposo.l. It would at the $ame time be 

sufficiently flexible~ since the agreement to be concluded 

could be adapted to the particular nature of each internal 

confliot ,and vvould possess the advantage of enabling the lCRO 


, to endeavour automatically to obtain the widest possible 
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application of the Geneva Oonventions in each case. The exist
ence of such a model agreement should in no vmy however impede 
the rapid formulation and adoption by the international 
community of the several basic rules examined above, l.vhich 
would be of compulsory nature. 

Oonclusions of tho IORO 

The general conclusions to be dravn~ from the 
experts' discussions will be found in the special Report of the 
IORO to the XXlst International'Oonference'of the Red Oross on 
the problem of non-international conflicts. 

C. SITUATIONS OF INTERNAL DISTURBANCES AND TENSION, 

The problem 

In situations of serious internal 'tension, which 
may be cons.idered potential conflicts though they do not 
necessarily, develop into an open struggle between two factions, 
the conditions of the 'uprising and the large numbers 'of 
victims have made it desirable to apply a minimum of human
itarian rules. ' 

Owing to tho fact that lawful Governments and 
,the~:t;'poli_9e.,,:,.:f0I'C()S, ,<:1.i;spoEiE:l:,_o'f, means of rep:t:'.EJ,s.siQn~hich often 
make armed insurrecti,on almost impossible ~ the conditions have 
modifie~.As ~ result there are now situations of internal, 
tension,' which are 'characterized by the government authorities 
complete.control of events and wholesale internment of indiv
iduals c-ansidered dangerous for their security. 

Although these situations fail to fulfil the 
conditio.nsof a non-international conflict under the terms of 
Article,'}, the lORO has for along timo concerned itself with 
this prob~em. 

Fro,tlJ tho legal angle, p Resolution of the Xt:h 
International Conference of the Red Oross (geneva, 1921) should 
be cited among others : 

http:modifie~.As
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liThe Rod Cross, 'Io1hich stands apart fronl all 
political and social distinctions, and from differ
ences of creed, race, class or nation, affirms its 
right and duty of affording relief in case of civil 
war and social and :revolutionary disturbances. 

The Red Cross recognizes that all victims of 
civil war or of such disturbances are, vli thout any 
exception whatsoever, entitled to relief, inconform
ity with the general principles of the Red Crossno 

Resolution XXXI of the XXth International Conference 
of the Red Cross (Vienna, 1965) on Ithe"Protection of Victims 
of Non-International Conflicts" should·also be borne in mind. 

Finally, several Committees of experts have. met 
to study these problems (1). 

Moreover, the ICRC has also endeavoured to give 
practical assistance to victims of these situatio~~ of internal 
tensions, with the agreement of the authorities concerned. A 
survey established by it, some of v7hose statistical data the 
experts were the first to receive, shows that in the course cr 
the last 11 years 42 Governments have authorized the lCRD 
to visit in all nearly .100,000 individuals detained as a 
result of situations which do not strictly speaking come with
in the framework of Article 3. 

In 20 cases it was a case of internal disturbances. 
In 22 others there was internal tension without characteristic 
uprisings and the detainees could thereforo be considered as 
purely political. 

" Some of the Governments only gave ICRC Deloga:t;es 
restricted authorization, ,which prevented. them from .system
atically and repeate41y visiting all the political detainees. 
The figure of 100,000 detainees, moreover, also includes a 
certain percentage of ordinary delinquent prisoners, l'1ho are 
often not separated from political detainees by the penitentiary 
authorities. 

1) 	Oommission'of Experts for the Examination of the Question of 
Assistance to Political Detainees, June 1954; 
Commission of Experts for the Study of the QUGstion of the 
Application of Humanitarian Principles in the Event of Internal 
Disturbances, October 1955; 
Commission of Experts for the Study of tho Question of Assist 
ance to the Victims of Internal Conflicts, October, 1962. 
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rt should not be forgotten, despite these 
positive results and although the rCRC has often been able 
to intervene owing to a broad interpretation of Article 3, 
it in reality enjoys no rights in situation& that cannot be 
qualified as non-international conflicts. For this reason, 
it asked the experts whether it would not be advisable to 
set up humanitarian rules applying to the victims of such 
situations. 

The experts' opini6n 

The experts recognized that this problem was of 
vital intetest fo~ the Red Cross. They would. like the rCRC 
to be in a position to intervene in cases where there is 
extensive internment of individuals opposed to the Govern
ment. They also affirmed that it ought to be possible to 
require the Governments to behove in accordance with minimum 
norms of civilization. 

They however felt it sho':lld be pointed out that ~ 
in virtue of the principle of national sovereignty and non
interference in a country's domestic matters, the Governments 
might raise objections to the formulation of rule,S authoriz
ing the rCRC to intervene incases of internal tension and 
disturbances. Despite this, the question was considered of 
such interest and so important, that,i;he experts were led to 
propose various solutions to. the rCRC ~ 

Some of them felt it might be possible to come 
to an agreement with the Governments on rCRC intervention in 
cases of internal disturbances and tension; this agreement 
could be formulated in a separate convention,' entirely in
dependent of Articlq 3. 

others considered thesesit:u;ations should be 
cOnsidered as' peacetime situations comi:l'.lg within the inter
national Covenants for the protection G.f' Human Rights. rt 
seemed to them difficult to envisage a situation, fal'ling in 
between the spheres of Article 3 and the Covenants, especially 
since the fundamental guarantees of the latter ,should be 
respected in all circumstances, despite the Articles formulat
ing exceptions.,' , 

Still other experts considered the rORC should 
continue to give assistance on the basis, of its moral prestige 
and neutrality, adjusting its action ,to each particular case 

http:comi:l'.lg
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and appealing to the Governments' political and moral sense. 
It was indeed feared it would be difficult to lay down strict 
rlues, owing to the susceptibility of Governments in these 
matters. 

Above all~ several experts were very anxious that 
internationally recognized status should be conferred on the 
Red Cross in this respect9 authorizing it to take action in 
such cases. They considered specific mention could be made of 
the ICRC when the "Minimum Rules for the Treatment of Detain
eeSi! adopted by the United Nations 1st Congress on the 
Prevention of Crime and the Treatment of Delinquants (30 
August 9 1955) (1) are revised at the 1970 Conference for 
that purpose in Kyoto. 

Finally, several experts thought a solution might 
lie in a Resolution by the United Nations General Assembly" 
requesting the ICRC to carry out its humanitarian duties in 
situations of internal disturbances and tension and recommend
ing the Governments to appeal to it. 

In reply to a question whether the United Nations 
General Assembly could adopt a resolution concerning an 
internal situation which in principle fails to come within 
its competence under the Charter, the experts stated that 
this could be done according to the present interpretation of 
Article 29 paragraph 7~_ of that Charter. 

Conclusions of the ICRC 

This subject is also dealt with in the special 
Report of the ICRC to the XXlst Conference on "The Protection 
of Victims of Non-International Conflicts n (Document D.S. 5 a-b). 

,This Report should therefore also be consulted for the general 
conclusions. (In particular page 6). 

1) 	In this connection it will be remembered that, at the request 
of-the rORO, the Monaco Medico-Legal Committee drafted a set 
of "Minimum Rules for the Protection of:non...;delinquantDeta,in
ees" (4 June 9 1966). These are reproduced in a Report to the 
XXlst Internntional Conference of-the Red Cross entitled 
"Implementation and Dissemination of the Geneva Conventions 
(I)". Document D.S. 3/1.0. See also International Review 
of the Red Cross, August 1967, February 1968. 

I 
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D. 	 GUERRILLA WARFARE 

The problem 

A preliminary remark should be made : guerrilla 
warfare is far from being confined to classical international 
conflicts and is equally to be found in internal conflicts. 
Section B of this Chapter having dealt with the humanitarian 
problems arising in conflicts of the latter type, we shall 
here consider guerrilla warfare only as ltTaged in internation
al conflict. 

In reality no precise legal concept is attached 
to the term guerril.la warfare. Many definitions have been 
given. vvithout disregard to the nwnerou.s studies published 
on this subjecty for which the summary bibliography annexed 
to the present Report should be l'onsulted ~ we will simply 
quote the following definition: 

" ••• a. form of warfare carried on by independent, 
quasi-military groups in connection with a regular 
war, generally in the rear of or on the flanks of 
the enemy ••• The term partisan is synonymous with guerrilla, 
as is "irregular fl 

• 

A guerrilla or partisan is, in the literal meaning 
of the word, an II irregular" ••• " (l). 

This form of combat is not new, since its name 
is drawn from Spanish popular'resistance against the armies 
of Napoleon. If today it is a headache fol:' many jurists, it 
is because it has been extended in the XXth Century to a· 
degree that upsets a series of strategic, political and legal 
concepts, at odds with traditional criteria. . 

Its development during the Second.World War in 
th;e form of resistance movements against an occupying forc·e 
l~d:to the 'introduction of a special Article when the Geneva 
Coriventions wererevisedin,1949 (Article 4~ (2) of the. 
III:r:-d Convention). Thisproyision recognizes the ,status of 
war prisoner for members of "resistance" movements fulfilling 
the following c.onditions . . 

(1) 	 Encyclopaedia Britannica, Vol. 10, V.P. 996 "Guerrilla 

Warfare" • 


http:guerril.la
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II 
••• 

(a) 	that of being commanded by a person responsible 
for his subordinates; 

(b) 	 that of having a fixed distinctive sign recognizable 
at a distance; 

(c) 	that of carrying arms openly; 

(d) 	 that of conducting their operations in accordance 
vvith the laws and customs of war. Ii (1) ,(" f 

A further condition is that these movements must 
belong to one of the Parties to the conflict .. -

Geveral conflicts that have broken out since 1949 
have involved guerrilla operations. In 1969 it is evident 
that guerrill~warfare has often taken .the ·shape of "wars of 
liberation", colonial or social struggles,which are essential 
ly nationalistic or ideological, and that guerrillas have 
rarely conformed to the five conditions ,of this new provision 
in the IIIrd Convention of 1949) This situation led the World 
Veterans Federation to study how these conditions should be 
interpreted (2). 

The ICRC could not remain aloof from these problems 
of interpretation in relation to a text whose adoption it had 
advocated twenty years earlier. It therefore felt it should re
quest the experts to give thought to the problem of guerrilla 
warfare, confining their examination, however, to the field 
of international conflicts. 

(1) 	These conditions 1>Tere moreover drawn from Article I of tl'B 
"Regulations concerning the Laws and Customs of War on 
Land ll annexed to The Hague Convention of 18 October, 1907 
(Convention No. IV). This Article and the complete text 
of Article 4 of the IIIrd Geneva Convention of 1949·, 
Annex IV, page 11. 

(2) 	See in particular the R.esolution adopted by the General 
Council of the WVF on 21 March, 1962, on the IIInternational 
Definition of the Status of·clandestine non-uniformed 
Fighters li 

), together with the Conclusions and-Recommend
ations of the Advisory Group of experts convened on 6 and 
7 February, 1967, in Paris by the WVF.For.this last text, 
see Annex XIX; pagetl)9 • 
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Two 	 main questions ·were submitted to them : 

- the application of the Geneva Conventions to guerrillas, 
and, 

- the respect of the Geneva Conventions and the other laws 
and customs of war of a humanitarian character by these 
same guerrillas. 

The· 	oxperts' opinion 

a) 	 Application of the Geneva Conventions -Go guerrillas 

Before expressing their opinion on the special 
problems raised by this type of conflict, the experts voiced 
a desire for a definition of tho word "~.eF]'Al}.!1.-..1!.9-..!~:(a~" 
which can signify either a technique of warfare or a legal 
concept. 

GuerTil1a warfare has indeed become a method of 
combat, and the common factors which permit a situation to 
be considered a state of guerrilla warfare have to be 
determined. Any logalexamination of the question must be 
founded on this basis. 

The term "guerrillas" often includes all irregular 
combatants· (1). It is this sense which will principally be 
considered. 

\/ A distinction should be·drawn~ according to the 
experts, between terrorism or banditism and guerrilla warfare; 
guerrilla warfare is an organized movement with a political 
aim and enjoying popular support. Various names may disguise 
the real;Lty of guerrilla warfare (parti.sans, resistance move
ments, subversive movements~ movements of national liberation, 
etc.). It can also take different forms·: thus the guerrillas 
do not necessarily hold a territory, even if all in fact have 
a safe retreat (a "sanctuary l1, said one expert) where they can 
regroup and takeshelter~ Similarly, ·a group operating in 
urban zOnes will be faced with problems different from those 
of a traditional guerrilla movement. 

(1) 	See Encyclopaedia Britannica, Vol. 10, p. 996 IYGuerrilla War
fare" : In the literal sense of the word, a guerrilla or a 
partisan is an "irregular combatant"; he is never a regular 
soldier and his "irregularity" is his distinctive character. 

-	 R.R. Baxter, "f30-called unprivileged Belligerency : Spies, 
Guerrillas. and Saboteurs", British Yearbook of Internati,Onal 
LmJ, 1950, page 323, ff. 
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According to the experts, its undefinable and 
elusive character makes it difficult for jurists to discuss this 
type of warfare, which is made up of a series of completely 
different stages in which the laws and customs of war are not 
always equally applicable. In the first stage, for e:x:ample, 
one expert pointed out, where, still being weak, the movement 
will be tempted to resort to extremist methods, humanitarian 
norms will perhaps be more difficult to apply than in the 
second stage, where having assumed shape.andalso pe-rhaps 
developed a greater sense of responsibility, the laws and 
customs of war should be applied as widely as possible. 

The IORC had requested the experts' opinion on 

the present-day realism of the conditions laid down in Art

icle 4 (2) of the IIIrd 1949 Geneva Convention, for captive 

guerrillas to be entitled to be treated as prisoners of war. 


Several preliminary remarks of the experts should 

be mentioned before examining each of the conditions laid 

down in this provision of the IIIrd Geneva Convention. 


c ... 

One expert asked whether these conditions, stipulat
ed in the context of the Second \vorld War when guerrilla war
fare had been the form assumed by resistance against the 
Occupying Power, might not nowadays be of a negative order, by 
placing completely outside the law and consequent~y outside 
any protection, guerrilla movements failing to satisfy these 
conditions. 

Several experts thought The Hague criteria repeat
ed in Article 4 of the IIIrd 1949 Oonvention were particular
ly hidebound in face of the diversity and changeability of 
guerrilla warfare. Perhaps it was really only a matter of 
interpretation.····· 

Another expert even considered that the present 
forms assumed by guerrilla warfare no longer enabled conform
ing to the four conditions under (a) to (d) of paragraph 2 
of Article 4, nor even to the requirement of belonging to 
one of ·the Parties to the conflict. 

As to the latter question (Article 4- (2)), the 
experts were of opinion that this condition was not easy to 
fulfil in some guerrilla conflicts (not only internal conflicts 
but those where a belligerent does not admit it is a Party 
to the conflict and the other Party uses this as a pretext 
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for 	:r~fusing to recognize that the guerrilla movGment 
satis£ies this condition) (1). Generally speaking, however, 
it was recognized that international law excluded "private 
war" •. 

'As to the obligation of being commOOded by a 
person responsible for his subordinates (Article 4, paragraph 
2, (a)), even if resistance movements are badly organized at 
the beginning of their operations and cannot easily satisfy 
the conditions laid down,this requirement of a certain degree 
of organization and a responsible leader seemed essential to 
the expert~J(2). 

i 
,~ 

The condition that there should be a fixed 
distinctive si Ii reco nizable at a distance (Article 4, 
paragraph 2, (b ), on the other hand, seemed to the majority 
of the experts somewhat difficult to fulfil. But as the 
World Veterans Federation had said (3) "This sign should be 

(1) 	One cannot howeveriomit referring to the commentary on this 
provision, which reverts to the conclusions of The Hague 
Conferences stating ~. "It is essential that there should be 
a de facto relationship between the resistance organization 
and the party to international law which is in a state of 
war, but the existence of this relationship is sufficient. It 
may find expression merely by tacit agreement, if the operat
ions are such as to indicate clearly for which ·side the resist 
ance organization is fighting". The Geneva Conventions of 
T2August, 	1949. Commentary published under the general 
editdrshipofJean S.Picte;t,Vol. III, Geneva.Convention relat 
ive to the Treatment of Prisoners of War, Geneva, IeRe, 1960, 
p. 57. 	 . 

(2) 	See also on this subject the Commentary referred to above, 
.... pages 56-590 This is the most important condition, which in 

away guarantees the legality of the armed struggle. It is 
moreover entirely compatible with the very nature of guerrilla 
warfare. 

(3) 	Conclusions and Recommendations adopted by the Advisory 
Group of Experts, see above page 113, note 2, 
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distinctive to enable identification in relation to the peace

ful population, ( ••• ), fixod in the sense that the resistant 

should wear it throughout the operation in which he is taking 

part and ( ••• ) recognizable at a distance by analogy with 

uniforms of the regular army. 11 'i 


The necessity of carrying arms openly (Article 

4, paragraph 21 (c)) gave rise to no discussion and the meet

ing adopted on this point the Recommendations of the World :?:-g..~) 


Veterans Federation. 
 pm O 

The obligation of conducting their operations in 
accordance with the laws and customs of war (Article 4, 
paragraph 2, (d)) is dealt with further on. This was the second 
question put to the experts (respect by guerrillas of the 
Geneva Conventions and the other laws and customs of war of 
a humanitarian character). 

Finally, \It should be stated that most of the 
experts did not advocate any basic modification in the inter
pretation of Article 4 in favour of guerrillas, with the except
ion of two participants who asked that combatants fighting 
against an aggression or against colonialiam should be 
favoured. 

The ICRC had pointed out in its documentation 
that experience in recent conflicts had shown this provision 
of the IIIrd Convention, whose conditions we have just exam
ined, by no means protected all the combatants in this type 
of conflict. It can therefore legitimately be asked, continued 
the ICRC, what is to become of combatants who do not satisfy 
~hese conditions. It asked the experts whether they consider
ed these persons sufficiently protected by the provisions of 
the IVth Convention, in the event of their being applicable, 
and made two suggestions ~ 

- Could it be re uested as in internal conflicts that such 
prisoners should not be executed? Thus going beyond 
Article 75 of the IVth Convention) 

- In other hypotheses, would it not be possible to obtain 
humane treatment of these persons, at least equivalent to 
that laid down in Article 3 (common to the four Conventions 
and stipulating the respect of certain basic principles in 
non-international conflicts) ? 
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All the experts agreed in considering that-
guerrillas should be protected in one way or another, point
ing out, however, as seen above, the great difficulty of 
enclosing guerrilla warfare in a clearly defined legal frame
work. The guarantees offered by the IVth Convention of 1949 
relative to the P~Qtect;Lon of Civilian Persons in Time of 
'Jar, as they are recalled in the document of, the World Veterans 
Federation (cf. Annex), do not alvrays appear adequate. The 
principle of non-execution of prisoners. seemed to the experts 
a measure, even if it failed to correspond to the positive 
law applicab.le.,. which WOlJ,ldenable avoiding that either side 
resort to extremes ~ As. to .th~e humane treatment of prisoners , 
this is in the real interests of both Par~ies. . ... 

In any event, whether the guerrillas did or did 
not satisfy these conditions, the experts all emphasized the 
importance of tho provisions in the Geneva Conventions 
demanding respect of medical personnel and establishments, 
which experience had shown l'1]"ere not sufficiently observed. In 
all our efforts, added one expert, TroTe should urge the applic
a tion of these provisions. They should moreover, be revievred 
as a whole and for every case the day regulations are adopted 
.for guerrilla warfare. Similarly, it is s.bsolutely essential 
that civilian doctors should be able to care for the wounded 
of such conflicts without being harassed. 

,:"", . :,,:' 

b) 	 Application by guerrillas of the Geneva Conventions and 

other laws and customs of war of a humanitarian.nature 
. . 	 , . . . 

._ M, ,', ."_.',, •• ,.' '." ."~'" ._ _"'~'" 	 " t" 

Severc:l!l general remarks made by the experts on 
this subject should be recorded to start. 

In a guerrilla. c(mflidt ,as ..in any ..other form oJ.. warfare, 
it is in the int·erests.·of :both Parties .toavoidunhecessary

'. . , . "" 
suffering."'· 

Guerrillas' ·m:ust8,lsQ....re.c,Qgni.g;~.:,:c.ertain obligations if it is 
desired to obtain more.satisfp.qtory protec.tion for them, 
either by practical measures on the 'scene ·bi act'i'oli or by 
some future regulations. 

Guerrillas and their opponents should conform to the same 
rules. The more restricted facilities of the former should 
however be taken into account and general principles 
established which both Parties could apply. Either Party 
might make of rules which are too definite a pretext on 
legal ground not to apply them. 

http:applicab.le
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Finally, (Several experts considered that the v' 
special conditions of guerrilla warfare should be borne in 
mind andguerr.illns treated as prisoners of war even if they 
failed to observe the 10ws and customs of war. It is perhaps 
only during a second phase, one expert pointed out, when 
guerrillas have secured control of certain territory that 
they can conform to these rules. He suggested they should then 
make an explicit and official declaration that they agree to 
apply all 'the laws and customs of war:J 

They shou.ldin any event respect humanitarian 

principles. Guerrillas should therefore be familiar, if not 

with all the laws and customs applicable in an armed conflict, 

at least with their fundamental principles (1). 


One of these, applicable in such warfare seems 

precisely the respect of prisoners of war and especially 

the prohibition against ill-treating or executing them. 


In the documentation submitted to the experts, 
the ICRC had drawn attention to \8, fact frequently alleged ~ v 
that>it is a material impossibility for members of resistance 
movements~ m"ling to their particular combat conditions, to 
apply the provisions of the IIIrd Convention relative to the 
treatment of prisQ,.ners of war. Should it not in any event be 
strictly forbidden to put'prisoners to.death or inflict 
serious injury on their health : should they not (as has occur
red in some confl;icts) after having been disarmed, be released 
where there are no facilities to care for them. They could 
also behand,ed over to an Ally or a neutral State, as authoriz
ed in the IIIrd Convention. '! 

'In this type of conflict, the experts emphnsized, 
practical solutions must first of all bes,ought for that 
problem as for others. The suggestions put'forward by the 
ICRC in explaining the problem,that these prisoners be handed 
over to a neutral State or released, asking them on their 
honour not to resume fight'ing, could offer such practic[j,l 
solutions. These solutions have moreover already been ado'pted 
in recent conflicts nnd have been advocated by qualified 
theorists. 

(1) 	For this who~e:problem, see the preceding Chapter on 
11 Non-int'er-nat ional conflicts" , "tv-here these matters have 
been dealt with at greater length. ' 
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Prisoners are neither the only nor even the main 
problem arising on the humanitarian level in guerrilla war
fs,re; it should not be forgotten that it is civilians (or 
non-combatants') who are the principal victims of hostilities 
'in these conflicts. 

In this connection, one expert drew attention to 
the danger that the concept of civilian population might be 
narrowed down to the effect'thatindividualsindirectly 
participating in the war effort· (economically or politically, 
and no longer simply on the military level, as was the case 
till now) might be placed in the category of combatants. 

Because guerrilla warfare by itsinfrastruci;;ure 
call's upon the whole population, there has often been a 
temptation to consider that in such a conflict there is no 
longer any distinction between combatants and non-combatants 
and to take this as a justification, stressed an expert; for the 
forces opposing theguerrlll:as' hot to apply 'the' laws and 
customs of war. 

Several experts hO\\Tever felt it should not be 
impossible to define the section of the population to be 
distinguished.from armed units, which i'orms, and should continue 
to fo-rm~ the civilian popUlation, and which should not be 
deliberately attacked by the belligerents. 

The practice of "terrorism" (1) gave rise to' 
discussion among the experts ~ one argued that, especially at 
the beginning of their struggle, it was perhaps the only arm 
availablE! to guerrillas combating a Government preventing 
them from empl.oying other methods. ~'O condemn terrorism with~ 
out appeal would perhaps be equivalent, according to this 
expert, to depriving guerrillas of their only means of combat, 
and would therefore lack realism. . 

j 1The maj oriiy of the, experts were however of op:inion 
that. terrorism in the sense. of indiscriminate attacks agr:>.irist 

(l)Hobert (Alphabetical and analogical French Dictionary, 
Paris, 1966) gives the following definition ~ "System
atic employment of violence to achieve a political aim 
( ••• ) and especially all acts of violence, (individual or 
collective attacks against life, destruction••• ) on the 
part of a political organization to impress the population 

. and create an atmospl1ere of insecuritY.",.(translation), 
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the civilian population, should be condemned and that it 

outlawed guerrilla forces_~J 


Conclusions of the ICRC 

The ICRC feels the following general conclusions 

can be drawn from the discussion on the guerrilla warfare ~ 


1. 	 The conditions laid down in Article 4 of the IIIrd Geneva 
Convention in order that a guerrilla (member of a "resist 
ance movement il are the words of the 1949 text) may be 
considered as a prisoner of war in case of capture, should 
be interpreted as broadly as possible when the guerrillas 
respect fundamental humanitarian principles in combat. 

28 	 Prisoners on either side should be treated humanely. 

Death sentences and still more executions not conforming 

to the conditions of Article 4 of the IIIrd Convention 

should be avoided. 


3. 	 Terrorism ~ While this cannot be proscribed in absolute 

terms (the word itself, like guerrilla "t-rarfare, has 

several different meanings) should be forbidden when it 

is inflicted indiscriminately against the ci~ian 


population (whatever the means employed : 'violence, 

bombard.ments, etc.). 


E. 	 APPLICATION BY THE UNITED NATIONS FORCES 

The problelIl 

It has sometimes been declared that, even if the 
United Nations were to have one day a bigger coercive force 
to render the law of war superfluous, rules would still be 
valuable for the conduct of armed intervention by V.N.Oa forces. 

The United Nations as such are not Parties to any 
of the Conventions relating to the laws and customs of war; 
but the question of the observance of these Imvs by the special 
forces of the Organization has arisen on severa~ occasions, 
in particular as regards the Geneva Conventions~ 



- 122 

The Secretary General's rules for the U.N.O. force~ 
lays down that : liThe force shall observe the principles and 
spirit of the general international Conventions applicable to 
the conduct of military personnel. ", Recent Agreements between 
the Secretary General and the States providing contingents 

'state that the CDnventions referred to include? inter alia, 
the Geneva Conventions and The Hague Convention for the Protect
ion of Cultural Property. 

~That -is 'thepositiori vii th regard- to the particular' 
laws and customs considered in the preceding Chapters (conduct 

.... of hostilities in· a broad sense ) ? The question of equality 
between the Parties_has sometimes been raised here,' on account 
of the 'special and privileged position o.f the U.N.O. ~ whose 
armed intervention would allflays be for the purpose of main-
tain~i.tg or restoring international peace and security in the 
sense of the Charter. Consequently, it couldri6tbebound by 
the whole law of war on the same grounds as the usual type 
of belligerent. 

It is however generally admitted in this field 

also that the humanitarian rUbes should be observed by the 

.U.N.O. forces, if only in view of the importance attached to 
the respeot of human rights by the Organization and its 
Charter. It was therefore asked by the ICRC in the preliminary 
documentation, whether this attitude .should noti oe adopted 
also towards the rules examined in the preceding Chapters, 
which are likewise designed to safegusyd the fundamental rig~ 
of the individual in extreme situations, 

The experts' o]inion 

The discussion centred rather round the application 
of existing law, iDe. the Geneva Conventjl)ns r by the United 
Nations forces than round the rules examined in the previous 
Chapters. The great majority o~: the experts would like to see 
the U.N.:O. accede to the Geneva Convontions, stating that 
they saw no real legal obstacles to thiso The reticence some
times inspired by such a step would seem to be due to the 
fear of the United Nations forc@being considered on a parallel 
with the army of any country, when, it vms affirmed, it should 
be regarded as a peace.force. 

The experts also pointed out that the object.ione 

against accession of the United Nations to the GeneVa 

Conventions failed to take sufficient account of Article 42 


http:tain~i.tg
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of the Oharter (1), providing ,specifically for "Such action 
by air, ,sea .or ·landforces ll a,smay be necessary in the eyes 
of the Security Oouneil. 

As was rightly stressed, the armed contingents 
placed at the disposal of the U.N.O., it is true, all come 
from countries Parties to the Geneva Oonventions; these 
contingents are therefore bound to apply them. It would how
ever appear far more preferable, according to the experts, 
for the United Nations to accede officially to the Geneva 
Oonventions. Pending such a step, the Oommanders in Ohief of 
the U.N.O. Forces, as has been done in the past, should 
explicitly pledge themselves to respect these Oonventions 
and to give instructions in this sense to their subordinates. 

Oonclusions of the IORO 

The IORO can but record these views, which 
correspond to its own, with satisfaction (2). In this spirit, 
the engagements taken by the United Nations, in one form or 
another, should clearly extend to the application of all the 
humanitarian rules that might be reaffirmed or developed in 
the fields covered by the present Report. 

(1) 	 "Should the Security Oouncil consider that measures 
provided for in Article 41 would be inadequate or have 
proved to be inadequate, it may take such action by air, 
sea or land forces as may be nocessary to maipta:inor 
restore international peace and security. Such action may 
include demonstrations, blockade and other.operations. 
by air, sea or land forces of Members of·the United 
Nations" • 

(2) 	See MemorandUfl of the IORO dated 10 November~ 1961, 
addressed to the Governments of all the States Parties 
to the Geneva Oonventions, on the subject· bfthe 
application of these Oonventions.bythe contingents· 
placed at the disposal. of the-United Nations. 
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.. v~ ... PROCEDUR.Er:rO.GIVE. LEGAL FORCE TO THE LAWS AND CUSTOMS· 

UNDER CONSlPERATION 

The 	 problem 

In the documentation submitted to the experts, 
the ICRC had emphasized that it was more a question of a 
preliminary exchange of views on this. point than a detailed 
study •. A..s stated in the first part of the Report, this coming 
chapt.er<-tr,eats of an. essentially governmental phase ·of the
work.· .... - . 

The ICRC had recalled the procedure adopted for 
the drawing up of the previous humanitarian Conventiohs, in 
particular The HagQe Conventions of 1899 and 1907, The Hague 
Convention of 1954 on the Protection of Cultural Property (1) 

. arid, principally, the 1949 Geneva Conventions, which represent 
the widest set of rules applicable in· cases of armed conflict. 
The iatterhad passed through four stages· before being final
ly drafted up:· . 

- Preparation by groups of experts convened in a private 

capacity by the ICRC of documentation on the law in force 

and that which should be formulated; 


- Drafting of rules, on this basis, s:ubmitted to a Conference 
of Government experts convened by. the ICRC in 1947; 

, - Submission of this Draft to the XVIlth International 
Conference of the Red Cross (Stockholm, 1948); . 

- Submission of the Drafts resultingfroin.the debates at the 
above Conference to a Diplomatic Conference, ,convened by 
the Swiss Government, which, after four months discussion 
resulted in the signature of the present Geneva Conventions. 

(1) 	 The first Peace Conference,in 1899, was convened by 
the Tzar of Russia; the second,illthesame city, in 1907, 
was convened by the President of the United States. As to 
that of 1954, it met at The Hague under the auspices 0f 
UNESCO, which had undertaken the preparatory work. 
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The 	 experts! opinion 

The qu~stion cf procedure was taken up not only 
in connection ~Tiththis particular point 9 but on several 
other occasions during the study of subjects covered in the 
preceding Chapters. Only the main points cf the discussion 
will be summarized below. 

First of all, a marginal but important aspect, 
several experts stressed the meaningful role public opinion 
can play in giving vigour to legal rules; these rules, it 
was said, will be all the more easily and promptly adopted 
by the. Governments in that they respond to the deep aspirations 
I")f public opinion and to the public conscience~)The press and 
other mass media should therefore be borne in mind in this 
type of effort. 

The non-governmental organizations can also provide 
valuable support, as an expressic1n of public opinion _. As 
to·the governmental organizations, the active support to be 
obtained from some regional organizations (Council of Europe, 
Organization for African Unity, Organization of American 
States, etc.) should also be borne in mind; UNESCO could 
similarly j oin actively in the di.ffusion of these ie_eas. 

(1) 	 It should be pointed out in this connection that the 
Council of the Interparliamentary Union, at its meeting 
in April 1969 in Vienna, adopted a Resolution in which, 
after noting the Teheran ResC'lution and Resolution 2444 
of U.N.O., it 

"requested as a matter of l.l!.£_ency all parliaments ~ 

.8.) 	 to use their influence to ensure full application and 
respect for all conventions of international rules of 
a humanitarian character; 

b) 	 to encourage and support the action undertaken by the 
International Cormnittee of the Red Cross, to ensure 
the strengthening of the principles of' a ):1umanitarian 
nature and the development of their legal and practical 
consequences. Ii 

Furtherm~re, on two occasions, in April 1968 and April 
1969, a grnup of non-governmental organizations met at 
ICRC Headquarters to obtain information with regard to 
the work of the Committee in the sphere considered. 
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This public oplnlon campaignwill'hav€ all the 
more chance of success, it was rightly pointed out, if 
emphasis is laid on the essenti~l nbjectives of these new 
humanitarian rules ~ reduce the suffering inherent in conflicts 
and facili tate the return to peace. "" ( 

Finally, this appeal to public opininn should not 
be confined to the phase preceding, the adoption of the new 
rules Pressure should continue in order that these rules are0 

ratified by the Governments and, widely disseminated among 
all persons concerned, especially ~ilitary circles.; 

, 	 . 

After these remarks on the role of public .oplnlon 
in the,lailv-creating process of new humanitarian norms', the 
experts' opinions on this process itself should be recalled. 
Their opinions can as a vThole be grouped in four categories 

1. 	 The experts generally collElidered.it prE3f~rable not to 
revise the existing Oonventio~s at present, especially 
the Geneva Convent.ions. They thought it m0re advisable to 
create new inst.ruments of international law, whether add
itional Protocols to the existing Onnventions, or independent 
instruments, which, in fact, would complete, ('r viholiy or 
partially replace the existing Oonventions (1). These new 
instruments could in particular extend the field of 
application of the previous texts"to aii types of armed 
conflict. 

2. 	 HOvr were these legal instruments and particularly these 
Protocols to be set up?, The' experts I views varied on this 

• .I pOlnlJc 

Some suggested getting certain of·these instruments 
adopted within the framework of the United Nations; work
ed out by an ad noc committee, a draft Protocol or 
Oonven-cion could be approved by the General Assembly and 
then submitted to all the States for ratification. This 
procedure has been followe.cl· for several instruments of 
international law set up in the above conditi0ns, in part 
icular the international Oovenants on Human ,Rights. 

(1) 	Thus the IVth Geneva Oonvention is supposed to "complete" 
The Hague Oonvention on the Laws and OustomsofLand 
Warfare, so far as concerns Occupied territories. 

http:followe.cl
http:collElidered.it
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Other experts however v0iced reservations in 
regard to such a system. While recognizing the important 
work of the United Nations in codifying law, they argued 
that several countries, together representing hundreds of 
millions of individuals, were not members of that organiz
ation. As a result, such important Conventions as those 
on human rights, genocide or racial discrimination, had not 
been open to these countries. In accordance with the 
universal nature of the Red Cross, all countries without 
distinction should be able to adopt the rules evolv,ed 
by the experts, precisely on account of their humanitarian 
nature. 

For these reasons, these experts advocated a 
diplomatic conference convened outside the actual frame
work of the United Nations. This solution would not more
over exclude some connection with the latter, in a form 
to be decided. Allusion was also made here to the Treaty 
on the Non-Proliferation of Nuclear Weapons~ f0r whose 
ratification or accession there are severaJ_ depositary 
Governments, thus enabling any State desirous of joj,ning 
in this treaty to do so. . 

Finally, other experts wondered if the necessity 
to reach a rapid solution would not justify also consider
ing other simpler and more direct procedures than those 
employed for the existing humanitarian Conventions. Thus 
one expert proposed a Protocol which would be adopted by 
an international Conference of the Red Cross and then 
submitted directly to the Governments for approval and. 
official accession. vIi th the same idea, another expert 
suggested an instrument of international law prepared by a 
widely representative committee of experts, convened by 
the ICRC, which would not necessarily be of a governmental' 
character. After having possibly obta"ined the comments of, 
Governments on this draft, with the help of experts, t~.e 

ICRC would draw up the final instrument. This would be 
directly communicated to the Governments, which, by an 
official declaration, would confirm their intention of 
considering themselves bound by this text. 

3. 	 Allusion was also made to an intermediate stage, which 
might intervene between the phase of the preparatory work 
and the stage, when the legal rules would be given final 
touches by Government Plenipotentiaries. This would consist 

.of 	a "Declaration of Principles". 
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This had been the procedure for the principles 
relating to the prot,ectton of civilian populations, exam
ined above (Chapter' III B) : these principles were pro~ 
claimed by theXXth International Conference 'of the Red 
Cross (Resolution XXVIII) and reaffirmed, in its Resolution 
2444, by the General Assembly of the United Nations. The 
latter had employed the method of a Declaration of 
Principles.in'several spheres of lawo These Declarations 
imply the development of the principles proclaimed into 
a series of detailed rules and, consequently, subsequent 
podification by means of a formal instrument of interna-cion
allaw (e.g. in the fields of Human Rights, elimination 
of forms of racial discrimination, the pacific -Utiliz
ation of extra-atmospheric space, friendly relations 
between states, etc.). 

40 	 Finally" ,the experts I . discussions enabled a definite 
conclusion to be drawn :it is not compulsory to en;ilisage 
a single instrument of.international,iaw to cover ail the 
fields in' which it appears humani taric;ul law should be 
developed. Oonsiderable flexibility must be given here 

.. tqo, which would not exclude the possibility of several 
legal instruments, each corresponding to one of the 'subjects 
considered and created by different procedures These0 

variatiqns in procedure might also be necessitated by 
the differerit degrees of progress in work from one subject 
to another. It would not be, in the least;incoIl).patible with 
the need repeatedly stresse,d by the IORC in this Report, 
to work towards the reaffirmation and development of the 
whole of humanitarian law applicable in armed conflicts. 

Conclusions of the IORO 

At the present stage, the ICRC has above all to 
confine itself" to noting these different opinions and com unicat
ing them to the persons receiving the present Report,in part 
icular the me'lUbers of the coming International Oonference of 
the Red Cross. Special importance can however already be 
attached to the· remarks voiced on somepoints:"~ the fact that 
it is not advisable to revise the,existing'Conventions for the 
time being, theadvahtage of chobsingprocedures·whereby the 
purposes in view can be rapidly achieved (which has 21ways 
been empha,S_;i,2i@.d.py the IOR,C) and, finally, the necessity of 
drawing up instruments of international law of universal scope. 

mailto:empha,S_;i,2i@.d.py
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PAR T I I I 

General Conclusions of the ICRC 

"In the first part of this Report, the ICRC explains 

the reasons militating in favour of the reaffirmation and 

development of humanitarian law applicable in armed conflicts. 

It also emphasizes the urgency of undertaking this. 


This need ~ vlhich the lORe has observed directly in 

its relief activities during recent armed conflictsy have 

been fully confirmed by the highly qualified personalities 

it consulted, as shown in the second Part of the present 

Report. 


This second Part also brings out the numerous fields 
in which development of humanitarian law is both possible and 
desi~able, either because the subjects in question still re
quire more detailed study or else they already appear.sufficientl 
ripe, and this is most frequenilj the case, to pass on speedly 
to the stage of codification. 

One could have thought of setting up an order of 
priority in the matters to be dealt with, and, for exnmple, give 
first place to: the protection of civilian populations against 
hostilities, the development of the rules applicable in internal 
conflicts and the prohibition of chemical and bacteriological 
weapons. But the ICRC will refrain from doing so~ there are 
urgent aspects in every field and the work must progress wher
ever it can. 

After having shown why this development of human
itarian law is essential and pressing as well as the matters 
with which it should concern itself, the procedure to be follow
ed should be stated. But this primarily depends on the Govern
ments. The ICRe, however, on the basis of the experts' opinions~ 
has already .made several suggestions as to possible solutions 
in the preceeding Chapter. 

It is therefore hoped that the XXlst International 
Conference of the Red Cross, where the Governments are re
presented, will take up position on this point and formulate 
useful guidelines. It may perhaps consider advisable not only 
to lay down the procedures that appear best calculated to 
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achieve the proposed purpose~ but also to formulate now several 
general principles on certain matters as a guide for future work~ 
as was done by the preceding Conference with regard to the pro
tection of civilian populations.' . 

The rCRC, for its part~ on the basis of previous ob
se.rvations to which this Report may. have given rise before the 
Conference and the opinions it has been able to obtain~ intends 
to submit concrete proposals. to theConference~ to facilitate 
the discussion and the adoption of practical measures .. 

The Conference will probably be called on to furnish 
certain gUidelines to the rORe for subsequent work? for example, 
the rCRC could be requested to continue to promote the reaffir
mation and development of humanitarian law~ taking advantage of 
every propitious occasion and cooperating with all the official 
or private organizations interested in these questions. 

The ICRC .in no way underestimates the extent of this 
task, especially since it would be pursued alongside theatten
tion it must continue to give to the Geneva Conventions them
selves, to their regular application and to its relief act
ivities in aid of victims of conflicts. But in today's troubled 
world~ the peoples and especially the young generation~ expect 
great achievements 9 it is the duty of the Red Cross to respond 
to .theirexEectation?~ ;., . 

, <•• :. 
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DECLARATION OF ST, PETERSBURG 

OF 1868 


. to the Effect of Prohibiting the Use 

of certain Projectiles in Wartime? 

signed at St '. Petersburg 
. November 29 - December II? 1868, 

.On the proposition of the Imperial Cabinet of 
Russia? an Inte~nationalMilitaryCommission having 
assembled at St" l'etersburg in order to examine the 
expediency of forbidding the use of certain projectiles 
in time of war between civilized nations, and,that 
Commission having by common agreement fixed the technical 
limits at which the necessities of vlar o:ught to yield 
to the requirements of humanity? the Undersigned are 
authorized :by the orders of their ,Governments to declare 
as follows ".~ 

Considering : 

That the progr8ss,of ..civilizat.ionshould have .. ' 
the effect of alleviating qS much as 'possible the ..' cala""" . 
mities of war; 

That the only legitimate object which States 

should endeavour to accomplish during war is to weaken 

the military forces of the enemy; 


That for this purpose it is sufficient to 

disable the greatest possible number of men; 


That this object would be exceeded by the 
employment of arms which uselessly aggravate the suffeF
ings of disabled men, or render their death inevitable; 

That the emplo~ent of such arms would there
. fore, be contrary to the laws of humanity; 

The contracting Parties engage mutually to 
renounce, in case of IrVar among themselves, the employment 
by their military or naval troops of any projectile of 
a weight below 400 grammes, which is either explosive or 
charged with fulminating or inflammable SUbstances. 
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They will invite all the States which have 
not taken part in the deliberations of the Interna
tional Military Commission assembled at St. Petersburg 
by sending Delegates thereto, to accede to the present 
engagement~ , 

This engagement is compulsory only upon the 
Contracting or Acceding Parties thereto in case of 
war between two or more of ~hemselves; it is not 
applicable to non-Contracting Parties, or Parties 
who shall not have acceded to it. 

It will also cease to be compulsory from the 
moment when, in a war between Contracting or Acceding 
Parties"i:i'non-Contracting Party or a non-Acceding 
PartY,shall join one of the belligerents. 

, ,,', The Contracting' or Acceding Parties reserve 
,to themselves to come hereafter to an understanding 
whenever a precise proposition shall be drawn up in 
view of', future improvements which science may effect' 
;in th'e armament of troops, in order to maintain -'the 
principles which they have established, and to conci
liate the necessities of war with the law's of hurna..;.. 
nity. 

Done at St. Petersburg,' the twenty-ninth of 
November~ elenventh day of December one thousand 
eight hundred and 

• t.,,' .:'1. 
sixty-eight~ 

- , 

.'.~ , 
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TRD HAGU'.8 CCl:n.rJ!;I"rIOF l~O IV OF 19(;7 COnCERl7ING 

---- - ...---.. - _.. _-----

(Jndication of the Contracting Powers.) 

Seeing that, while seeking means to pre
serve peace and prevent armed conflicts between nations, 
it is 'likew'~se necessary to bear in mind the case where 
the appeal to arms has been brought about :by events 
which their care ~vas unable to avert; 

Animated by the desire to serve, even iri·· 

this extreme case, the interests of humanity arid 'the:" 

ever progressive ne.eds of civilization; 


Thinking it important, viith this obj ect, 
to revise the gen8ral laws and customs of war, either 
with a view to defining them with greaterprecis:LOn: 
or to confining them within such lirilits astTould miti.... ' " 
gate their severity as far as possible; 

Have deemed it necessary to complete and 
explain in certain particulars the work of the First 
Peace Conference, which, following on the Brussels 
Conference of 1874, and inspired by the ideas dic
tated by a wise and generous forethought, adopted 
provisions intended to define and govern the usages 
of war on land. 

According to the views of the High Contract
ing Parties, these provisions, the wording of which 
has been inspired by the desire to diminish the evils 
of war, as far as military requirements permit, are 
intended to serve as a general rule of conduct for 
the belligerents in their mutual relations and in their 
relations with the j_nhabitants. 

It has not, however, been found possible 
at present to concert regulations covering all the 
circumstances which arise in practice; 
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On the other "hand, the" High Contracting 
Parties clearly do not intend that unforeseen cases 
should, in the absence of a wrl't'te'n"undertaking, be 
left to the arbitrary judgment of military commanders. 

Until a more complete code of the laws of 
war has been issued, the High Contracting Parties deem 
it expedient to declare that, in cases not included 
in the Regulations adopted by them, the inhabitants and 
the belligerents remain under the protection and the 
rule of the principles of the law of nations, as they 
result from the usages established among civilized 
peoples from the laws of humanity, and the dictates 
of the public conscience. 

They declare that it is in this sense 
especially that Articles 1 and 2 of the Regulations 
adopted must be understood. 
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ANNEX TO THE CONVENTION. 


REGUL;ATIONS RESPECTING THE LAWS 


AND CUSTOMS OF WAR ON LAND. 


Section I: ON BELLIGERENTS 

CHAPTER I. 

The qualifications of Belligerents. 

Art. 1 

The laws, rights, and duties of war apply 
not only to armies, but also to militia and volunteer 
corps fulfilling the following conditions: 

1. To be commanded by a person responsible 

for his subordinates; 


; : 

2. To have a fixed distinctive emblem reco
gnizable at a distance; 

3. To carry arms openly; and 

4. To conduct their operations in accordance 
with the laws and customs of war. 

In countries where militia or volunteer 
corps constitute the army, or form part of it, they 
are included under the denomination army_ 

.. 
Art. 2 

The inhabitants of a territory which has 
not been occupied, who, on the approach of the enemy, 
spontaneously take up arms to resist the invading 
troops without having had time to organize themselves 
in accordance with Article 1, shall be regarded as 
belligerents if they carry arms openly and if they 
respect the laws and customs of war. 
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Art •. 3. 

The arm~d forces of the belligerent parties 
may consist o.L..combatant.s andnon-.corobata,nts. In the 
case of capture by the enemy, both have a right to 
be treated as prisoners of war. 

C~TER II. 

Prisoners of war • 

. . ' Art. 4 . '....:..,...: 

Prisoners of war are in the power of the 
hostile Government., but not of the individu,als or 
corps 'who capture 'them. . .... 

They must be humanely treated. 
All their personal belongings, exct:J'pt arms~ 

horses, and military papers, remain· their prope~ty. 

,"u 
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Section II: HOSTILITIES 

CHAPTER I 

MEANS Of INJURING THE ENEMY 

SIEGES, Aj\Jl) BOMBARDrJIENTS. 

Art. 22 

The right of belligerents to adopt means 

of injuring the enemy is not unlimited. 


Art. 23 

In addition to the prohibitions provided 

by special Coriventi'ons, it is especially forbidden : 


a) To employ poison or poisoned weapons; 

b) To kill or wound treacherously individuals 
belonging to the hostile nat~on or army; 

c) To kill or wound an enemy who, having laid 
. down his arms, or having no longer means'· of defence, 
. has surrendered at discretion; 

d) To declare that no quarter will be given, 

e) To employ arms, projectiles, or material 

calculated to cause unnecessary suffering; 


f) To make improper use' of a flag of truce, 

of the national flag, or of the military inSignia 

and uniform of the enemy, as well as the distinctive 

badges of the Geneva Convention; 


g). To destroy or seize the enemy's p~operty, 

unless s.uch destruction or seizure be imperatively 

demanded by the necessities of war; 


h) To declare abolished, suspended, or inadmis
sible in a court of law the rights and actions of the 
nationals of the hostile party. 
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A belligerent is likewise forbidden to compel 
the nationals of the hostile party to ,take part in the 
operations of--war d:Li;eciecf' a:'gainst' their own country, 
even if they wE;re in the,bellige.rent's. service before 
the commencement of the war. 

Art. 24 

Ruses of war'and the employment of measures 
necessary for obtaining information about the enemy 
and the country are considered permissible. 

Art. 25 

,The attack or bombardment, by whatever means, 
of towns; villages; -dwellings, or buildings whichare J 

undefended is prohibited. 

Art., 2.6 

The officer in command of an attacking force 
must; before comme~cing a bombardment,except in cases 
of "assaUlt 9 do, all in his, power to warn the, authorit:i,.es. 

Art. 27 

In sieges .' and bombardments ,all necessary 
steps must be taken to spare,' as far as possible" 
buildings dedicated to religion, art, science, or 
cha:t;'itable purposes, historic monuments, hospitals, 
and places where the sick and wounded are'collected, 
provided they are not being us~d at the same, tiwe fqr 
military purposes. 

"-- It i$ the duty of the besieged to indicate 
the pfesenceof such buildings or'places by distinc
tive and visible signs', which shall be notified to 
the enemy beforehand. 

: ..tArt. 28 

The pillage of a town or place, even when 
taken by assault, is prohibited. 
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GEl'JEVA PROTOCOL OF JUNE 17 y 1925 

FOR THE PROHIBITION OF THE USE IN 1tUill 

OF ASPHYXIATING, POISONOUS OR OTHER 


GASES ANTI OF BACTERIOLOGICAL l\1ETHODS 

OF WARFARE 

The undersigned Plenipotentiaries, in the name 
of their respective Governments: 

vvhereas the use in VJar of asphyxiating, poiso
nous or other gases y and of all analogous liquids, ma
terials or devices, has been justly condemned by the ge
neral opinion of the civilised world~ and 

Whereas the prohibition of such use has been 
declared in Treaties to which the majority of Powers of 
the world are Parties; and 

'ro the end that this prohibition shall be uni
versally accepted as a part of International Law, binding 
alike the conscience and the practice of nations;. 

Declare: 

That the High.Contracting Parties y so far as 
they are not already Parties to Treaties prohibiting such 
use, accept this prohibition, agree to extend this pro
hibition to the use of bacteriological methods of war
fare and agree to be bound as betvreen themselves accor
ding to th~ terms of this declaration. 

The High Contracting P2rties vlill exert every 
effort to induce other States to accede to the prosent 
Protocol. Such accession will be notified to the Govern
ment of the French Republic, and by the latter to all 
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signatory and acceding Powers, and 'iTill take effect on 
the date of thQ notificc.:tion by._the Gov!3rnment of the 
French Republic. 

The present Protocol, of lvhich the.. French and 

English texts Rre both authentic, shall be ratified as 

soon as possible. It shall bear to-day's date. 


... 	 .

The ratifications of the present Protocol 
shall be addressed to the Government of the French Re
public, vlhi.ch ..Wi,:J_l at once notify the deposJ,. t_ Qf such 
ratification to each of the signatory and cLCceding POI"lers. 

The instruments of _.TEt.tification of and acces

sion to the present Protocol will remain deposited in 

the archives of the Goverrunent of the French Republic. 


The present Protocol will come into force for 
each signatory Power as from the date of deposit 6f its 

ratification, and, from that moment, each Power will be 


.bound as regards other Powers ~'lhich have o.lrec1.dy deposi

ted their ratifications. 

In May 1969, 65 states were bound by the Geneva 
Protocol. Many of them have qualified their deeds of ratification 
with more or less identical provisos to the effect that : 

1) 	 the Protocol is binding on the state making the reservation 
only in its dealings with other States which have ratified 
or ~dhered to the Protocol; 

2) 	 obligations towards aneneniy, under the terms of the 
Protocol, would cease to be binding on the State making the 
reservation if that enemy's armed forces or allies did not 
comply with the stipulations of the Protocol. 

http:o.lrec1.dy
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T}ill GENEVA CONVENTIONS 

of August 129 1949 

(Extracts) 

1. GENERAL PROVISIONS 

Art. 2Application 
of the 
Convention In addition to the provisions which shall be 

implemented in peacetime 9 the present Convention shall 
apply to all cases of declared war or of any other armed 
conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not 
recognized by one of them. 

The Convention shall also apply to all casos of 
partial or total occupation of the territory of a High 
Contracting PartY9 even if the said occupation meets 
with no armod resistance. 

Although one of the Powers in conflict may not 
be a party to tho present Convention 9 the Powers who are 
parties thereto shall remain bound by it in their mutual 
relations. They shall furthermore be bOtUld by the 
Convention in relation to the said Power 9 if the latter 
accepts and applies the provisions th~reof. 

Conflicts not 	 Art, 3 
of an 
international In the case of armed conflict not of an inter
characte~ 	 national character occurring in the territory of one of 

the High Contracting Parties 9 each Party to the conflict 
shall be bound to apply 9 as a minimum 9 the following 
provisions; 
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1. Persons taking no active part in the hostilities, 
including members of armod forces vJ"11o have laid down their 
arms and thoso placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all'circumstances 
be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth 
or wealth, or any other similar criteria. 

To this end, the folJ_owing acts are and shall 
remain prohibited at any time and in any place whatsoever 
with respect to the above-mentioned persons : 

a) 	 violence to life and person, in particular murder 
of all kinds, mutilation, cruel treatment and 
torture 9 

b) 	 taking of hostages? 

c) outrages upon personal dignity, in particular? 
'humiliating and degrading treatment9 

d) 	 the passing of sentences and the carrying out of 
executions without previous judgment pronounced 
by a regularly constituted court affording all 
the judicial guarantees which are recognized as 
indispensable by civilized peoples, 

2, 	 The wounded and sick shall be collected and cared foro 

An impartial humanitarian body, such as the Inter
n;:xtional Committee of the Red Cross, may offer its services 
to the Parties to the conflict. 

The Parties to the conflict should further endeavour 
to bring into force, by means of special agreements, all 
or part of the other provisions of the present Convention, 

The application of the preceding provisions shall 
not affect the legal status of the Parties to the conflict, 



- 013 

II, GENEVA CONVENTION RELATIVE TO THE IrREATflLENT OF 

PRISONERS OF WAR, 

Prisoners of Art, 4 
war 

A, 	 Prisoners of war~ in the sense of the present Convention~ 
are persons belonging to one of the following categories 9 

who have fallen into the power of the enemy ~ 

I, 	Members of the armed forces of a Party to the conflict 
as well as members of militias or volunteer corps form
ing part of such armed forces, 

2, 	 Members of other militias and members of other volunteer 
corps? including those of organized resistance move
ments? belonging to a Party to the conflict and operat
ing in or outside their own territorY9 even if this 
territory is occupied 9 provided that such militias or 
volunteer corps 9 including such orgaD.ized resistance 
movements 9 fulfil the following conditio~s ~ 

a) 	that of being commanded by a person responsible 
for his subordinates; 

b) 	 that of having a fixed distinctive sign recog
nizable at a distance 9 

c) 	 that of carrying arms openJ_y 9 

d) 	 that of conducting the:Lr operations in accordance 
with the laws and customs of war, 

3, 	Members of regular armed forces who profess allegiance 
to a government or an authority not recognised by the. 
Detaining Power, 

4, 	Persons who accompany the armed forces without actually 
being members thereof, such as civilian members, of 
military aircraft crews? war correspondents, supply 
contractors? members of labour units or of services 
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responsible' for the I'Telfare of the' armed for'ces ~ provided 
that they have r8ceived authorization from the armed 
forces which they accompany, who shall provide them for 
that purpose with an identity card similar to the annex
ed modelo 

50 	 Members of cr'31VS 7 including masters 9 pilots and apprentices 9 

of the morchant marin'3 and the crews of civil aircraft 
of the Parties to the conflict 9 who do not benefit by more 
favourable treatment Under any other provisions of inter-
national lawo 

60 	 Inhabitants of a non,-occupied territory ~ who on the 
approach of the enem:/, spontaneously take up arms to resist 
the invading forces, -(tTi thoLL:' having had time to form them
selves into reg'ular armed units~ provided they carry arms 
openly and respect the lrnvs and customs of war 0 

Eo 	 The following shal:L likewise be treated as prisoners of war 
under the present Convention 

10 	 Persons belonging~ or having belonged? to the armed 
forces of the occupied country? if the occupying Power 
considers it necessary by reason of such allegiance to 
internthem~ even though it has originally liberated 
them whilehostilitir;s Here going on outside the territory 
it occupies, in particular '("1here such persons have made 
an unsuccessful attempt to rejoin the armed forces to 
l"1hich they be].cng and 1"1hich are engaged in combat 9 or 
where they fail to comply with a summons made to them 
with a vie~tT to int,Jrnment 0 

20 	 The persons bel)nging to one of the categories enumerated 
in the present lI.rticJ.8 9 'dll0 have been received by neutral 
or non--belligerent rowers on their territory and whom 
these Pow'ers arc requirC'd to intern ,under international 
law 9 vdthout prejudice to any more favourable treatment 
which th8se Powers rDuy choose to give and with the 
exception of il.rtiC!1es 8 y 10 9 15 9 '30 9 fifth paragraph 9 

58-67 9 929 126 and J where dip16m:atic' r'elations'exist 
b,etween the Parties to the conflict and the neutral or 
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non-belligerent Power concerned~ those Articles concern
ing 	the Protecting Powero Where such diplomatic relations 
exist, the Parties to a conflict on whom these persons 
depend shall be allowed to pel"form towards them the 
functions of a Protecting Power as provided in the 
present Convention~ without prejudice to the functions 
which these Parties normally exercise in conformity with 
diplomatic and consular usage and treatieso 

Co 	 This J~ticle shall in no way affect the status of medical 
personnel and chaplains as provided for in Article 33 of the 
present Conventiono 

In May 1969, 123 States were parties to the 
Geneva Conventions.·· 
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COl\TVENTIOlJ Olil THE JL-'\.GuE 

for 

in 

THE EVENT OF.AR1'1ED CONFLICT 
= (i41Ylay~ i954) 

I, GENERAL PROVISIONS _~GARPIjil9::rIj.OTEQTION 

Art, 3 

Safegu0],din£. of cultur01 PJ;oJ2ert:l 

The High Contractj_ng Parties w1dertake to prepare 
in time of peace for the safeguarding of cultural property 
situated within their own territory against the foresee
able effects of an armed conflict, by taking such measures 
as they consider appropriate, 

Art, 4 

1, The High Contracting Parties undertake to respect 
cultural property situated within their own territory as 
well as within the territory of other High Contracting 
Parties by refraining from any use of the property and its 
immediate surroundings or of_the appliances' in use for its 
protection for purposes whiqh are likely to expose it to 
destruction or damage in tho event of armed conflict 9 and 
by refraining from any act of hostility directed against 
such property, 

2, The obligations mentioned in paraGraph 1 of the 
present Article may be waived only in cases where military 
necessity imperatively requires such a waiver, 

3, The High Contracting Parties furthor undertake to . 
prohibit, prevent and, if necessary, put a stop to any 
form of theft, pillage or misappropriation of, and any 
acts of vandalism directed against, cultural property, 
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They shall refrain from requisitioning movable cultural 
property situated in the territory of another High Oontract
ing Party,. 

4. They shall refrain from any act directed by way of 
reprisals against cultural property. 

5. No High Contracting Party may evacie the obligations 
incumbent upon it under the present Article 9 in respect of 
another High Oontracting PartY9 by reason of the fact that 
the latter has not applied the measures of safeguard 
referred to in iITticle 3. 

II. SPEOIAL PROTEOTION=-= . _. 

Art, 8 

~ranting of special protection 

I, There may be placed under special protection a 
limited number of refuges intended to shelter movable 
cultill"al property in the event of armed conflict 9 of centres 
containing monuments and other immovable cultural property 
of 	very great importance] provided that they; 

a) 	 are situated at an adequate distance from any 
large industrial centre or from any important 
military objective constituting a vulnerable 
pOint 9 such aS 9 for example 9 an aerodrome 9 br.oad
casting station 9 establishment engaged upon work 
of national defence 9 a port or rail"way station 
of relative importance or a main line of 
communication? 

b) 	 are not used for military purposes, 

2. A refuge for movable cultural property may also be 
placed under special protection 9 whatever its 10cation9 if 
it is so constructed that 9 in all probability 9 it will not 
be damaged by bombs, 
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3. A centro containing monumonts shall be deemed to be 
used for military purposes wh~never it is used for the 
movement of military personnel or material 9 even in transit. 
The same shall apply whenever activities directly connected 
with military operations 9 the stationing of military person
ne1 9 or the production of war material are carried on within 
the centre. ' 

4. The guarding of cultural property mentioned in 
paragraph 1 above by armed custodians specially ompowered 
to do S09 or the presence 9 in tllG vicinity of such cultural 
propertY9 of police forces normally responsible for the 
maintenance of public order shall not be deemed to be used 
for military purposes. 

5. If any cultural property mentioned iii paragr'a:ph 1 
of the present Article is situated near an important military 
objective as defined in the said paragraph 9 it may never
theless be placed under special protection if the High 
Contracting Party asking for that' p'rotection undertakes 9 

in the event of armed conflict 9 to make no use of the 
objective andparticularJ_y 9 in tne.case of a port 9 railway 
station or aerodrome 9' to divert all traffic therefrom. In 
tha,;:t, event 9' such diveI.'sion shall be prepared in time of 
peace. 

6. Spa,cial protec,tion is granted, to cultural property 
by ,its ,entry in the "International Register of Cultural 
Prqperty under Special Protection". Tl~is entry shall only 
be' made 9 ' in ,accordance with the provisions of tho present 
Convention and under the conditiq,nsprovided for in the 
Regulations for,the execution of the Convention. 

In May 1969, 57 states were parties to the 
Convention of The Hague for the Protection' 
of cuItural Property in the Event of armed, 
Conflict. 
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UNITED NATIONS GENERiI..L ASSEI\ffiLY 

Sixteenth Session 	 RES/1653/(XVI) 
24 November 1961 

.RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY 

on the report of the First COII'.u.'TIittee 

the use of nuclem"· and thermo-nuc~ear_J'L(3ap9nS Q 

1653 (XV!) 

Mindf~~ of its responsibility under the Charter 
of the United Nations in the maintenance of international 
peace and securitY9 as well as in the consideration of 
principles governing disarmament 9 

Q-raveJx concerned that 9 while negotiations 011
disarmament have not so far achieved satisfactory results 9 
the armaments race, particularly in the nuclear and thermo
nuclear fields, has reached a dangerous stage requiring 
all possible precautionary measures to protect humanity 
and civilization from the hazard of nuclear and thermo
nuclear catastrophe, 

Recalling that.the use of weapons of mass destruc
tion, causing unnecessary human suffering, was in the past 
prohibited, as being contrary to the laws of humanity and 
to the principles of interna~tional law, by international 
doclarations and binding agreements, such as the Declaration 
of St-Petersburg of 1868, the Declaration of the Brussels 
Conference of 1874 9 the Conventions of The Hague Peace 
Conferences of 1899 and 1907, and the Geneva Protocol of 
1925, to which the majority of nations are still parties, 
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CO!l.sideringtha-t the use of nuclear and thermo
nuclear weapons would bring about indiscriminate suffering 
and destruction to mankind and civilization to an even 
greater extent than the use of those weapons declared by 

,the aforementioned international declarations and agree
ments to be contrary to the laws of humanity rnLd a crime 
under international law 9 

Be'l=h.,eving that the use of weapons of mass destruction9 
such as nuclear and thermo-nuclear weapons 9 is a direct 
negation of the high ideals and objectives which the 
United Nations has been es-ta"Qlished to achieve through 
the protection of succeeding,generations from the scourge 
of war and through the preservation and promotion of 
their cultures 9 

I, peclares that 

a) The use of nuclear and thermo-nuclear 

weapons is contrary to the spirit9letterand aims of the 

United Nations and jiassuch9 a direct violation of the ' 

Charter of the United Nations 9 


b) The use of nuclear and thermo-nucloar 

weapons vvould exceed even the scope of war _and cause 

i'ndiscriminatesuffering and destruction to mankind and 

civilization and 9 as SUCh9 is contrary to the rules o.f 

international law and to the laws of humanity; 


c) The use of nuclear and thermo-nuclear 
weapons is a Ivar directed not against an' enemy or enemies 
alone but also against maru{ind in genera1 9 since the 
peoples of the world not 'involved in, sucn a war will be 
subjected to all the evils generated by the use of such 
weapons; 

d) Any State using nuclear and thermo-nuclear 
weapons is to be considered as violating the Charter of 
the United Nations 9 as acting contrary to the laws of 
humanity and' ascommitting a crime againstmallidnd and 
civilization 9 ' 
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20 Requests the Secretary-General to consult 
the Governments of Member States to ascertain their views 
on the possibility of convening a special conference for 
signing a convention on the prohibition of the use of 
nuclear and thermo-nuclear vreapons for war purposes and to 
report on the results of such consultation to the General 
Assembly at its' seventeenth sessiono 

1063rd plenary meeting~ 

24 November 1961 

This Resolution was adopted by 55 votes 
in favour, 20 against and 26 abstentions. 
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UNITED NA'I'IONS GENERAL ASSEMBLY 


Twenty-first session 	 B/RES/216.2 (XXI) 
5 December 1966 

RESOLUTION ADOPTED BY THE GENERAL ASSEl''lBLY 

on the report of the First Committee, A/6529 

2162 (XXI/B) Question of the Geneva Protocol 

The 	General Assembly, 

Guided by the principles of the Charter of the 
United Nations and of international law, 

Considering that weapons of mass destruction 
constitute a danger to all mankind and are incompatible 
with the accepted norms of civilization, 

Affirming that the strict observance of the 
rules of international law on the conduct of warfare is 
in the interest of maintaining these standards of 
civilization, 

"Recalling that the Geneva Pv-o~ocol for the 
Prohibition of :the ·Usein'·WaJ;'ofAsphY·xla>fing, Poisonous 
or Other Gases and of Bacteriologicci1I1Iethods of Warfare 
of 17 June 1925 (2) has been signed and adopted and is 
recognized by many States, 

Noting that the Conference of the Eighteen
Nation Committee on Disarmament has the task of seeking 
an agreement on the cessation of the development and 
production of chemical and bacteriological weapons and 

(2) 	Leage
v 

of Nations, Treaty Series, vol. XCIV, 1929 
No. 2138 
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other weapons of mass destruction, and on the elimina
tion of all such weapons from national arsenals, as 
called for in the draft proposals on general and complete 
disarmament now before the Conference, ' 

1. Calls for strict observance by all States 
of the principles and objectives of the Protocol for 
the Prohibition of the Use in War of. Asphyxiating, 
POisonous or Other Gases, and of Bacteriological Methods 
of Warfare, signed at Geneva on 17 June 1925, and 
conde~~s all actions contrary to those objectives; 

2. Invites all States to accede to the 
Geneva Protocol of 17 June 1925. 

This Resolution was submitted by Hungary and 
adopted by 9l'yotes in favour, none against and 
4 abstentions.", 
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RESOLUTION XXIII . OF. THE INTERNATIONAL GOl\fFERENCE 


ON HU1'llAN RIGHTS 


Teheran.9 April-Hay 1968

The International Conf8Tence-on Human Rights9 

Considering that peace is the QDderlying 
condition for the full observance of human rights and 
war is their negation, 

Believing that the purpose of the United 
Nations Organization is to prevent all conflicts and to 
institute an effective system for the peaceful settle
ment of disputes, 

,Observing that never.'theless armed conflicts 
continue to plague hwnanity, 

Considering, also, that the widespread 
violence and brutality of our times, including massacres, 
summary executions, tortures, inhuman treatment of 
prisoners, killing of civilians in armed conflicts and 
the use of chemical and biological me~ns of w2rfare, 
including napalm bombing, erode human rights and engender 
counter-brutality, 

Convinced that even during the periods of 
armed conflicts, humanitarian princip18s must prevail, 

Noting that the provisions of th8 Hague 
Conventions of 1899 and 1907 were int8nd8d to be only 
a first step in the provision of a code prohihit~g or 
limiting the use of certain methods of warfare and that 
they were adopted at a time when the present means and 
methods of warfare did not exist. 
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Oonsidering that the provisions of the Geneva 
Protocol of 1925 prohibiting the use of "asphyxiating, 
poisonous or other gases and of 'all analogous'liquids, 
materials and devices" have not been, universally accepteq. 
or applied and may need a revision in the light of modern 
development,' ' 

Oonsidering further that the Red Oross' Genev~ 


Oonventions .of 1949 are not sufficiently broad in scope 

to cover all armed conflicts, 


Noting that States parties to theRedOross~ 
Geneva Oonventions sometimes fail to apprec'iate their 
responsibility to take steps to ensure the respect of 
these humanitarian rules in all circumstances by other 
St0tes, even if they are not themselves directly in.;;.. 
volved in an armed conflict. ',' 

Noting also that minority racist or colonial 
regimes which refuse to comply with the decisions of the 
United Nations and the princ,i-ples o,f the Universal Decla
ration of Human Rights frequently resort to executions 
and inhuman treatment of those 'l<7ho struggle against such 
regimes and considering that such persons should be pro
tected against inhu~an or brutal treatment and also that 
such persons if detained should be treated as prisoners 
of war or political prisoners under international law, 

1. Requests the General Assembly to invite 
the Secretary-General to study: 

a) 	Steps which could bo taken to secure 
the better application of existing 
humanitarian international conventions 
and rules ,in all armed conflicts, and 

b) 	 The need for additional humanitarian 
international conventions or for possible 

'revislonof existingOonventions to en
sure the better protection of civilians; 
prisoners and combatants in all armed ' 
conflicts and the prohibition and limi
tation of the use of certain methods 
and means of warfare. 
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2. Requests the Secretary-General, after con
sultation with the International Committee of the Red 
Cross, to draw the attention of ,all States members of 
the United Nations system to the existing rules of inter
national law on the subject and urge them, pending the 
adoption of new rules of international law· relating to 
armed conflicts, to ensure that in. all armed conflicts 
the inhabitants and belligerents are protected in 
accordance with "the principles of the law of nations 
derived from the usages established among civilized 
peoples, from the 'law of humanity and from tho dictates 
of the public conscience." 

3. Calls on all St~tes which have riot yet done 
so to become parties to The Hague Conventions of 1899 and 
1~b7, the Geneva Protocol of 1925, and the Geneva Con
ventions of 1949. 

Submitted by Czechoslovakia, India, 
Jamaica, Uganda and the United Arab 
Republic. This Resolution was adopted 
by 53 votes in favour, none against 
and one abstention. 
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UNITED NATIONS GENERAL ASSEMBLY 

Twenty-third session A/RES/2454 (XXIII) 
!\,genda item 27 10'January 1969: 

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY 


on the report of the First Committee (A/7441) 


2454 (XXIII). Question of general and complete disarmamen~t 

The 	 General Assembly, 

, Reaffirming the recommendations contained in its ".: 
resolution 2162B (XXI) of 5 December 1966 calling for . 
strict observance by all,States of the principles.and 
objectives of theP~otocol.fo~the Prohibition of the 
Use in War of Asphyxiating, Poisonous or Other Gases, 
and of Bacteriological Methods of Warfare Signed at 
Geneva on 17 June 1925, (1) condemning all actions 
contrary to tho'se objectives and. inviting all.S-tates 
to accede to-that Protocol, 

Considering that the possibility of the use of 
chemical andbacteiiological weapons constitutes a serious 
threat to mankind, 

Believing that the peqple of the vwrld should be waq.e 
aware of -the consequences of the use of chemical "and, ' ' 
bacteriological weapons, 

HavinJLconsidered the report of the Conference of the 
Eighteen-Nation Committee on Disarmament which recom
mended that the Secretary-General shquld appoint a g:roup 

.of 	experts "to study' th~effects·-bf'thepossibleuse. .of 
such weapons, (2)" -, ' 	 , , .... 

!\foting the interest in a ,report on various aspects . 
of the'problem of chemical, bacteriological and other 

(1) 	League of Nations, Treaty Series, vol. XCIV, 1929, 
No. 2138. 
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biological weapons W~1.:Lch has._ behr:iLexpressed by many 
Governments and the we1coms gi.ven to the recommendation 
of the Conference of the Eighteen-Nation Committee on 
Disarmament by the Secretary--General in the introduc~ 
tion to his annual report on the work of .the Organi~ 
zation submitted to the General Assembly at i ts twenty=-:~ 
third session~ (3) 

Belie~Iill that such a study would provide a va= 

luable contribution to the consideration by the Confe

rence of the Eighteen-Nation Committee on Disarmament 

of the problems connected with chemical andbacterio

logical weapons~ 


" .. ,.. '. E.,ecalling.tpe y.$-lVf2: oLtha. report of t·he Secretary-
General on the effects of the possible use of nuclear 
weapons, (4) 

I. Reguests. the Secretary:-Generalto. pr.epare a 
concise report in accordance with the proposal con
tained in paragraph 32 of the introduction,:tQ~his 
annual report on the work of the Organization submitted 
to the General Assembly at its tw'enty-third session 
and in accordance Ivith the recommendation of the 
Conference of theEighteen~Nation Committee on Disar
mament containea in paragraph 26 of its report; 

2 .. Recommends. that the report. should be based on 

accessible material and prepared with the assistance 

of qualified consultant experts appointed by the 

Secretary-General., taking j_nto account... the .views 
expressed ahd·the suggestions made during the dis

cussion of this ltem at the twenty-third session of 

the general Assembly; 


30 Calls upC2.Q, Governments, national and inter..;. . 

national scientific inst:Ltutions and organizations to 

co-operate with tIle Secretary-General in the prepa~ 


ration of the report; 


(3 ) See OfLiciaLRecQFds.o£: the General Assembly, . 
Twenty-third~Se~sion. Sup~l~~ent N~ lA (A/720l/Add. 1)1 
para~ 32" 

(4) 	E.ffects of the .Possible Use of Nuclear Weapons . and 

the Security and Economic Implications fOr States 

of the Acquisition and Further Development of 

These Weapons (United Nations publication, 

Sales· NO Q : Eo68oIX,1)~ 
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4. Reguests That the report be transmitted to 
the Conference of the Eighteen-Nation Committee on 
Disarmament, the Security Council and the General 
Assembly at an early date, if possible by 1, July 1969, 
and to the Governments of Member States in time to 
permit its consideration at the twenty-fourth session 
of the General Assembly; 

5. Recommends that Governments should give the 
report wide distribution in their respective lan
guages f through various media of communication, so 
as to acquaint puh~ic opinion with its contents; 

,
16. Reiterates its call for strict observance 

by all States of the principles and objectives of 
the Protocol for the Prohibition of the Use in War 
of Asphyxiating, Poisonous or Other'Gases, and of 
Bacteriological Methods of Warfare signed at Geneva 
on 17 June 1925, and invites all States to accede 
to that Protocol.~j 

1750th plenary meeting, 
'20'December 1968. 

Su.bmitted by Australia:, Au.stria, Belgium, 
Canada, Chile, Denmark, Ethiopia, Finland, 
Ghana, Hungary, India, Iran, IlIlauri tania, 
Mexico, Mongolia, 'Netherlands, Pakistan, 
Poland, Sweden, United Arab Republic~ United 
Kingdom. 'It was ad.opted by 107 votes in 
favour, none against and 2 abstentions. 
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UNITED NNrIONS GENERAL ASSEIiJ:}?,LY 

Twenty-third session A/RES/2444 (XXIII) 
Agenda item 62 13 January 1969 

RESOLUTION ADOPTED BY THE GENERAL ASSEl\ffiLY 

on the report of the 'I'hird Committee (A/7433) 

2444 (XXIII) 0 Respect for human rights in armed conflicts 

The General Assembly, 

Recognizing the necessity of applying basic 
humanitarian principles in all armed conflicts, 

Taking note of resolution LXIII on hQman 
rights·--in ·armed conflicts, adopted on 12 May 1968 by the 
InternationaT Conference on Human Rights, (1) 

Affirming that the provisions of that reso
lution need to be implemented effectively as soon as 
possible, 

1. Affirms resolution XXVIII of Xxth Inter
national Conference of the Red Cross held at Vienna in 
1965, which laid down, inter alia, the follow-ing principles 
for observance by all governmental and other authorities 
responsible for action in armed conflicts: 

a) 	 that the right of the parties to a 
conflict to adopt m~ans of injuring 
the enemy is not unlimited; 

b) 	 that it is prohibited to launch attacks 
against tho civilian popul~tions as such; 

1) 	See Final Act of the International Conference on Human 
Rights (United Nations publication, Sales No.: E,68.XIV.2) 
p. 	 18. 
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c) 	 that distinction must be made at all 
times between persons taking part in 
the hostilities and members of the 
civilian population to the effect that 
the latter be spared as much as 
possible; 

2. Invites the Secretary-General 9 in con
sultation with the International Com...'1littee of the Red 
Cross and other appropriate international organizations, 
to study: 

a) 	Steps which could be taken to secure 
the better application of existing 
humanitarian international conventions 
and rules in all armed conflicts; 

b) 	 The need for additional humanitarian 
international conventions or for other 
appropriate legal instruments to ensure 
the better protection of civilians, 
prisoners and combatants in all armed 
conflicts and the prohibition and limi
tation of the use of certain methods 
and means of warfare; 

3. Reguests the Secretary-General to take all 
other necessary steps to give effect to the provisions 
of the present resolution and to report to The General 
Assembly at its twenty-fourth session on the steps he 
has taken; 

4. Further reguests Member States to extend 
all possible assistance to the Secretary-General in the 
preparatiol?- of the study requested in paragraph 2 above; , 

5.' ,Calls upon all States which have not yet 
done so:, to become parties to the Hague' Conventions of 
1899 and 1907 9 (2) the Geneva Protocol of 1925 (3) and 
the Geneva Conventions of 1949., ' (4) 

~ ," ~ ';'" . 

'-l"748th plenary meeting, 
19 9 December 1968. 
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(2) 	Carnegie Endo~~ent for International Peace, The 
Hague Conventions and Declarations 1899-1907 
(New York, Oxford University Press, 1918). 

(3) 	 League of Nations, Treaty Series, vol. XCIV (1929), 
No. 2138. 

(4) 	 United Nations, Treaty Series, vol. 75 (1950), 
Nos. 970-973. 

Submitted by Afghanistan, Denmark, Finland, 
India, Indonesia, Iraq, Jamaica, Jorqan, 
Mqrocco, Norway, Philippirie.s,.-Swe-den, Uganda, 
United Ar~b Republic,. Yugoslavia and Zambia. 
The 	Resolution was adopted unanimously. 
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XIX INTERNATIONAL CONJ!'ERENCE 

01" TH:3 RED CROSS 

RESOLUTIOJ'l XIII 

Draft Rules for the Limitation of the Dangers incurred 

by the Civilian Populati<;lll ~n Time of\var 

The XIXth International Conference of the 

Red Cross, 


convinced that it is interpreting the gene

ral feeling throughout the vwrld which demands that 

effective measures be taken to rid the peoples from 

the nightmare of the threat of war, 


having taken cognizance of the "Draft Rules 
for the Limitation of the Dangers incurred by the Civi
lian Population in Time of War", drawn up by the In
ternational Committee of the Red Cross, i'ollowing a 
request by the Board of Governors of the League, meeting 
at Oslo in 1954, 

considers that a set of rules revlslng and 
extending those 'previously accepted is highly desirable' 

_as a: measure of protection for the civilian population, 
if a conflict should unfortunately break out, 

deems that the objectives of the Draft Rules 
submitted are in conformity w~th Red Cross ideals and 
the requirements of hUlnani ty. 

urges the International Committee of the 
Red Cross. to continue its efforts for the protection of 
the civilian population. against the evils of war, and 

requests the International Cormnittee of the 
Red Cross, acting on behalf of the XIXth International 
Conference, to transmit the Draft Rules, the record of 
its discussions, the text of the 9roposals, and ~he 
submitted amendments, to the Governments for their 
consideration. 
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XXth INTER1\TATION~\L CO],{FEREI'JCE 

OF THE RED CROSS 

RESOLUTION XXVIII 

P~otection of Civilian Populations 

against the Dangers of Indisc~iminate vfarfare 

The XXth International Conference of the Red 
Cross, 

in its endeavours for the protection of the 
civilian population9 reaffirms Resolution No. r{III of the 
XVIllth International Conference of the Red Cross (Toronto~ 
1952), which, in consideration of Resolution No. XXIV of 
the XVllth International Conference of the Red Cross (Stock
holm, 1948) requested GoverruDents to agree, within the frame
work of general disarmament, to a plan for the international 
control of atomic energy which would ensure the prohibition 
of atomic vJeapons and the use of atomic energy solely for 
peaceful purposes, 

thanks the International Committee of the Red 
Cross for the initiative taken and the comprehensive work 
done by it in defining and further developing international 
humanitarian law in this sphere, 

states that indiscriminate warfare constitutes 
a danger to the civilian population and the future of civi
lisation, 

solemnly declares that all Governments and other 
authorities responsible for action in armed conflicts should 
conform at least to the following principles: 

- that the right of the parties to a conflict to adopt 
means of injuring the enemy is not unli][lited; 

- that it is prohibited to launch attacks against the 
civilian populations as such; 
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- that distinction must be made at all times between 
persons taking part in the hostilities and, members of 
the, civilian population to the effect that the latter 
be spared as much as possible; 

- that the general principles of the Law of vvar apply to 
huclear and similar weapons; 

expressly invites all Governments who have not 
yet done so to accede to the Geneva Protocol of 1925 which 
prohibits the use of asphyxiating, poisonous 9 or other 
gases', all analogous liquids 9 materials or devices 9 and 
bacteriolqgica~ methods of'warfare 9 

urges the: ICRC to pursue the development of 
International Humanitarain Law in accordance with Re:solu
tionNo. XIII of the XIXth International Cont"erenc~6f 
the Red Cross, with particular reference to the need for 
protecting the civilian population against the sufferings 
caused by indiscriminate warfare, 

requests the ICRC to take into consideration 
all possible means and to take all appropriate steps, in
cluding the creation of a comInittee of experts , with a 
view to obtaining a rapid and practical solution of this 
problem" 

. requests National Societies to intervene with 

their Governments in order to obtain their collaboration 

for an early sol1.ltion of this question and urges 'ali 


. Governments to support the efforts of the International 
Red Cross in this respect 9 . 

requests all National Societies to do all in 
their power to persuade their Governments to reach fruit 

. ful agreements. in the field of general disarmament. 
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Appeal of the International Committee of the Red Cross 
of 5th April, 1950, concerning atomic weapons and non
directed missiles (Addressed to the High Contracting 
Parties signatory to the Geneva Conventions for the 
Protection of the Victims of War). 

Geneva, April 5, 1950. 

On August 6, 1945, whenthe first atomic 
bomb exploded, the world saw in it at first only a means 
of ending the War. Soon the destructive capacity of this 
arm became known, and increasing alarm came with the re
alisation. Since then, the civilised world has been hoping 
to see a reaffirmation of the rules of law and their ex
tension to ensure protection against such means of des
truction. Not only has this hope been belied, but there 
is already talk of arms still more destructive. Scientists 
have it that entire cities can be instantly wiped out and 
all life annihilated for years over wide areas. Mankind 
lives in constant fear. 

It is the province of Governments to draw up 
the laws of war. The International Committee of the Red 
Cross is well aware of this fact, and it realises that 
the establishment of such :~_aws involves political c,';'1.d 
military problems which are by thelrvery nature outside 
its scope. Nevertheless, on the morrow of the formal 
signature of the four Geneva Ccnvent:~ons for the protec
tion of the victims of vrars the Committee feels that its 
duty is to let Governments known of its anxiety. 

The protection of the hmnan person against 
mass destruction is intimately bcund up with the princi
ple which gave rise to the Red Cross~ the individual who 
takes no part in tho fightj_ng, or who is put hors de 
combat must be respected and protected. . 

The International Committee has not waited 
until now to take up the question. On September 5, 1945, 
sCS'lrcely a month after the release of the first bomb, it 
drew the attention of National Red Cross Societies to 
the grave problem posed by the atomic arm. This step was 
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in itself a logical sequence in the attitude the 

Committee had taken to the development of modern war

fare. From 1918 onwards, it had beglli~ to collect docu

mentation on the protection of oivilians against aerial 

warfare and might be considered in this respect as a 

pione.er of civilian air-raid precautions. The Committee 

at the same time endeavoured to secure from the Powers 

an undertaking to refrain from the bombardment of non

military objectives. A series of proposals was laid 

before one Of the first Assemblies of the League of 

Nations, with th~ object of eliminating certain methods 

of warfare introduced during the first World War; Sup

ported by the conclusions reached by experts and backed 

by the documentation it had brought together, the 

Committee later addressed to the. Disarmament Conference 

an appeal for the absolute prohibition of aerial bom

bardment. 


During the second vlorld \'far, the Committee 
. repeatedly .called upon belligerents to restrict bom
bardment tQ military objectives only, and to spare t~e 
civil popula~ion. The most important of these appeals~ 
dated March 12, 1940, reco~~ended that Governments 
should conclude o.greements which Iwuld confirm the im
munity generally accorded to civil~ans and prohibit all 
attacks against them. Similarly, the International 
Committee onsever,:'.l occasions advocated the creo.tion 
o£ safety zones and localities. All these efforts proved 
fruttless. 

.. 

The 1tJar once over, the International Committee 
did not relo.x its efforts. The Preliminary Conference of 
National Red Cross Societies, which met at Geneva in 1946, 
adopted a Resolution recommending, inter alia, the pro
hibition of the use of atomic energy for war purposes. 
Armed ltd th this text, the International Committee pre
sented a report to the XVIIth International Red Cross 
Conference (Stockholm, 1948) recalling the above facts, 
and proposed the confirmation of the 1946 Resolution, 
after extending it to cover all non-directed weapons. The 
Conference voted the· following Resolution: 

IlThe XVIIth International Red Cross Conference, 
considering that, during the Second World War, the 
belligerents respected the prohib{ti6n of recourse to 

http:pione.er
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asphyxiating, poison and similar gases and to 
bacteriological warfare, as laid down in the 
Genev:::.. Protocol of June 17, 1925, 

noting that the use of non-direc~ed weapons 
which cannot be aimed "\eJith precision or \iv-hich de
vastate large areas indiscriminately, would involve 
the destruction of persons and the annihilation of 
the human values which it is the mission of the Red 
Cross to defend, and that ure of these methods would 
imperil the very future of civilisation, 

earnestly requests the Powers solemnly to 
undertake to prohibit absolutely all recourse to 
such weapons and to the use of atomic energy or any 
similar force for purposes of warfare." 

Almost at the same moment, the International 
Congress of Military Medicine and Pharmacy, also meeting 
at Stockhom, adopted a similar Resolution. 

Today, in recalling to Governments the Re
solution of the XVIIth Red Cross Conference, the Inter
national Committee feels obliged to lLnderline the ex
treme gravity of the situation. Up to the Second VJ·orld 
War it was still to some extent possible to keep pace 
with the destructive power of armaments. The civilian 
populations, nominally sheltered by International Law 
against attack during war, still enjoyed a certain degree 
of protection, but because of the power of the arms used, 
were increasingly struck dovm side by side vrith comba
tants. Withih tho radius affected by the atomic bomb, 
protection is no longer feasible. The use of this arm is 
less a development of the methods of warfare than the 
institution of an entirely new conception of war, first 
exemplified by mass bombardments and later by the em
ployment of rocket bombs. However condemned - and rightly 
so - by successive treaties, war still presupposed 
certain restrictive rules, above all did it presuppose 
discrimination betwoen combatants and non-combatants. 
With atomic bombs and non-directed missiles, discrimi
nation becomes impossible. Such arms will not spare 
hospitals, prisoner of war camps and civilians. Their 
inevitable consequence is extermination,.pure and simple. 
Furthermore, th~ sriffeiing caused by the' atomic bomb is 
out of proportion to strategic necessity; many of its 
victims die as a result of burns after weeks of agony, 
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or are stricken for life with painful infirmities. 
Finally, its offects, immediate unO. lasting, prevent 
access to the wounded 2nd their tre8,tmcmt. 

In these conditions, tho mere assumption that 
atomic weapons may be Qsed, for whatever reason, is 
enough to make illusory any attempt to protect non
combatants by legal texts. Law, written or unwritten, 
is powerless when confronted with the total destruction 
the use of this arm implios.T.h8 Internation:J.l Committee 
of the Red Cross, which watches particularly over the 
Conventions that protect the victims of war, must declare 
that the folilldations·· on which its mission is based will 
disappear, if delibeTate attack on persons whose right 
to protection is unchallenged is once countenanced. 

The International Committee of thG Red dross 
hereby requests the Governments signatory to the 1949. 
Geneva Conventions, to take, as a logical complement to 
the said Conventions - and to the Geneva Protocol of 
1925 - all steps to reach an agreement on the prohibi
tion of atomic weapons, and in a general way, of all 
non-directed missiles '1'he Intern2.tional Committee, once0 

again, must keep itself apart from all political und 
military considerations. But if, in a strictly humani~ 
tarian capacity, it can aid in solving the problem, it 
is prepared, in accordance with the principles of the 
Red Cross, tQ'devote itself to this task. 

For the International Committee of 

the Red Cross 

Leopold Boissier P::ml Ruegger 

Vice-President President 
Chairman of the Legal Commission 
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RULES FOR THE LIMITATION OF' THE DANGERS 

INCURRED BY THE CIVILIAN POPULATION 

IN TIME or WAR 

Preamble 

All nations are deeply convinced that war 
should be banned as a means of settling disputes bet
ween human communities. 

However, in view of the need, should hos
tilities once more break out, of safeguarding the 
civilian population from the destruction with which 
it is threatened. as a result of technical developments 
in weapons and. methods of warfare, 

The limits placed. by the requirements of 
humanity and the safety of the population on the use 
of armed force are restated and defined in the fol
lowing rules. 

In cases not specifically provided for, 
the civilian populntion shall continue to enjoy the 
protection of the general rulo set forth in Article 1, 
and of the principles of international law. 

* * -)(
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Chapter I. - Object and Fiold of Application 

Article 1 

Since the right of l)artj.GI3 to the conflict 
to adopt meanl3 of injuring the Gnemy il3 not lli11imited, 
they shall confine their operations to the del3truction 
of his military resourcos, and leave the civilian po
pulation outside the sphere of armed attacks. 

This general rule is given detailed ex

preSSion in~he followin~ provisions: 

Article 2 

•• 0 .. 

The present rules shall apply~ 

(a) 	In the event of declared war or of any other' 
Oormed conflict, even if the state of war is 
not recognized by one of the Parties to the 
conflict. 

(b) 	In the event of an armed conflict not of an 
international character. 

Article 3 

The present rules shOoll apply to acts of 
violence committed against the adverl3e Party by force 
of arms, whether in defence or offence. Such acts 
shall be referred to hereafter a.s II attacks" . 

Article 4 . 

. For the ~urpose of the present ~ules, tho· 
civilian population consists of all pers~ns no~belong

.. ing to one or other of the following categories ~ 

(~) ~~mbe~s of the armed forces, or of their 
"auxili"ary or complementary organizations. 

(b~~Persons who do not belong to the £orces referred 
to above, but nevertheless take part in the 
fighting. 
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Article 5 

The obligations imposed upon the Parties to 
the conflict in regard to the civilian population, 
under the present rules, are complementary to those 
which already devolve expressly upon the Parties by 
virtue of other rules in international law, deriving 
in particular from the instruments of Geneva and The 
Hague. 

Chapter II. - Ob~ectives barred from Attack 

Article 6 

Attacks directed against the civilian po
pulation, as such, whether with the object of terrori
zing it or for any other reason, are prohibited. This 
prohibition applies both to attacks on individuals 
and to those directed against groups.· 

In consequence, it is also forbidden to 
attack dwellings, installations or means of transport, 
which ::Lre for the exclusive use of, and occupied by, 
the civilian population. 

Nevertheless, should members of the civilian 
population, Article 11 notwithstanding, be within or 
in close proximity to a military objective they must 
accept the risks resulting from an attack directed 
against that objective. 

Article 7 

In order to limit thu dangers incurred by the 
civilian population, attacks may only be directed against 
military objectives. 

Only objectives belonging to the categories of 
objectives which, in view of their essenti::Ll characteris
tics, are generally acknowledged to be of military im
portance, may be considered as military objectives. Those 
~ategories are listed in an annex to the pr~scnt rules. 
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How8~8r~ eveni1 ihey belong to one .Qf those 

categories, they cannot be considered as a military ob

jective where their total or partial dc,struction, in 


•. the circumstances ruling'J.t the time, offors no military 
advantage. 

Chapter III. Precautions in Attacks on Military 
Ob,jectiv~ 

Article 8 

The person responsible for ordering or 

launching an attack shall, first of all~ 


(a) 	make sure that thEfobjective; or objectives, to 
be attacked are military objectives wit'hin the 

, ' mean·ing of the present rules,' and are duly" 'id~'n
tified. 

Vlhen the rnilito.ry :ldvantage to be gained" 
leavos the choice open between several objec
tives, he is required to select the one, an 
attack on which involVes least danger for the 
civilian population~ 

. . . 

(b) 	 tak.e. into account the loss and destruction which 
the attack~ even if carried out wit~the pre
cautions prescribed under Article 9, is liable 
to inflict upon the civilian populo.tion. 

He is required to refrain from. the attack if, 
after due consideration~ it is apparent that "~' 
the loss and destruction would be dispropqrtio
nat~ to the military advantage a~ticipated: F. 

(c), whenever the circumstances allow~ warn the civi
lian population. in jeopardy, to enable it tQ 
telke·shelter. 

Articlo 9 

All possible precautions shall be taken, both 
in the choice of the weapons and methods to be used, and 
in the carrying out of an attack~ to ensure that no losses 
or damage are caused to the civilian population in the 

http:rnilito.ry
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vicinity of the objective, or to its dwellings, or that 
such losses or damage are at least reduced to a minimum. 

In particular, in tovms and other places vii th 
a large civilian population, which are not in the vicini
ty of military or naval operations, the attack shall be 
conducted vii th the greatest degree of precision. It must 
not cause losses or destruction beyond the iR~ediate sur
roundings of the objective attacked. 

The person responsible for carrying out the 

attack must abandon or break off the operation if he 

perceives that the conditions set forth above cannot be 

respected. 


Article 10 

It is forbidden to attack without distinction, 
as a single objective, an area including several military 
objectives at a distance from one another where elements 
of the civilian population, or dwellings, are situated in 
between the said military objectives. 

Article 11 

The Parties to the conflict shall, so far as 
possible, take all necessary steps to protect the civili 
an population subject to their authority from the dangers 
to which they would be exposed in an attack - in particu
lar by·removing them·from the vicinity of military ob
jectives and from threatened areas. However, the rights 
conferred upon the population in the event of transfer or 

.. 	evacuation under Article 49 of the Fourth Geneva Conven-· 
tion of 12 Aug. 1949 are expressly reserved. 

Similarly, the Parties to the conflict shall, 
so far as possible, avoid the permanent presence of 
armed forces, military material, mobile military establish
ments or installations, in towns or other places with a 
large civilian population. 
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Article 12 

The Parties to the conflict shall facilitate 

the work of the civilian bodies exclusively engaged in 

protecting and assisting the civilian population in case 

of attack. 


They can agree to confer special immunity 

upon the personnel of those bodies~ their equipment and 

installations, by means of a special emblem. 


Article 13 

Parties to the conf-lict are prohibited _from 
placing or keeping members of the civilian population 
subject to their authority in or near military objectives, 
with the idea of inducing the-enemy to refrain from 
attacking those objectives. 

Chapter IV. - Weapons with Uncontrollable Effects 

Article 14 

Without prejudice to the present or future 
prohibition of certain specific -weapons, the use is pro
hibi ted of weapons whose harmful effect,s - resulting in 
particular from the dessemination of incendiary, chemical, 
bactS~iological, radioactive or other agents - could 
spread to an unforeseen degree or escape, either in space 
or in time, from the control of t40se who employ them, 
thus endangering the civilian population. 

This prohibition also applies to delayed
aotion weapons, the dangerous effects of which are liable 
to be felt by the civilian population~ 

Article 15 

If the Parties to the conflict make use of 
mines, they are bound, without prejudice to thestipula
tions of the VIIIth Hague Convention of 1907, to chart 
the minS-fields. The charts shall be handed over, at the 
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close ot active hostilities, to the adverse Party, and 
also to all other authorities responsible for the safety 
of the population. 

Without prejudice to the precautions specified 
under Article 9, weapons capable of causing serious da
mage to the civilian population shall, so far as possible, 
be equipped with a safety device which renders them harm
less when they escape from the control of those who em
ploy them. 

Chapter V. - Special Cases 

Article 16 

1tlhen, on the outbreak or in the course of 
hostilities, a locality is declared to be an "open town", 
the adverse Party shall be duly notified. The latter is 
bound to reply, and if it agrees to recognize the loca
lity in question as an open town, shall cease from all 
attacks on the said town, and refrain from any military 
operation the sole object of which is its occupation. 

In the absence of any special conditions 
which may, in any particular 8ase, be agreed upon with 
the adverse Party, a locality, in order to be declared 
an "open town", must satisfy the following conditions~ 

(a) 	it must not be defended or contain any armed 
force; 

(b) 	 it must descontinue all relations with any 
national or allied armed forces; 

(c) 	 it must stop all activities of a military nature 
or for a military purpose in those of its in
stallations or industries which might be re
garded as military objectives; 

(d) 	 it must stop all military transit through the 
town. 

The adverse Party may make the recognition of 
the status of "open town" conditional upon verification 
of the fulfilment of the conditions stipulated above. All 
attacks shall be suspended during the institution and 
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operation of the investigatory measure$. 

The presence in the locality of· civil defence 

services, or of the services responsible for maintaining 

public order, shall not be considered as contrary to the 

conditions laid dOvffi in Paragraph 2. If the locality is 

situated in occupied territory, this provision applies 

also...to the military occupation forces essential for the 

maintenance of public law and order. 


When an "open t own ll passes into other hands, 
the new authorities are botmd, if they cannot maintain 
its status, to inform the civil.i.an population accordingly. 

None of the above provisions shall be inter

preted in such a manner as to diminish the protection 

which the civilian population should enjoy by virtue of 

the other provlslons of the present rules, even when not 

living in localities recognized as "open towns". 


Article 17 

In order to safeguard the civilian population 
from the dangers that might result from the destruction 
of engineering works or installations - such as hydro
electric dams, nuclear power stations or dikes - through 
the releasing of natural or artificial forces, the States 
or Parties concerned are invited~ 

(a) 	 to agree, in 'time of peace, on a special proce
dure to ensure in all circumstances the general 
immunity of such works ~'J"here entendedessentially 
for poaceful purposes: 

(b) 	 to agree~ in time of war, to confer special 
immunity, possibly on the basis of the stipu
lations of Article 16,' 'on works and instal 
lat.ions which h!::tve not? or no longer have, any 
connexion with tho conduct of military operations. 

The preceding stipulations shall not, in any 
way, release the Parties to the conflict from the obliga
tion to take the precautions required by the general pro
visions of the present rules, under Article 8 to 11 in 
particular. 

http:civil.i.an
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Chapter VI. - Application of the Rules 

Article 18 

States not involved in the conflict, and also 
all appropriate organisations, 2,re invited to co-operate, 
by lending their good offices, in ensuring the obser
vance of the present rules and preventing either of the 
Parties to the conflict from resorting to measures con
trary to those rules. 

Article 19 

All States or Parties concerned are under 
the obligation to search for and bring to trial any 
person having committed, or ordered to be cO~ilitted, an 
infringement of tho present rules, unless they prefer 
to hand the person over for trial to another State or 
Party concerned with the case. 

The accused persons shall be tried only by 
regular civil or military courts; they shall, in all 
circumstances, benefit by safeguards of proper trial and 
defence at least equal to those provided uno_er Articles 
105 and those follovling of the Geneva Convention relati
ve to the Treatment of Prisoners of War of August 12, 
1949. 

Article 20 

All States or Parties concerned shall make 
the terms of_the provisions of the present rules known 
to their armed forces and provide for their application 
in accordance with the general principles of these rules, 
not only in the instan'ces specifically envisaged in the 
rules, but also in unforeseen cases. 
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MEMORANDill~ 

PROTECTION OF CIVILIAN POPULATIONS 

AGAINST THE DANGERS OF 

INDISCRIMINATE ~vARFARE 

Geneva, May 19, 1967 

To the Governments Parties to the 1949 Geneva Conven...;; 

tions for "the Protection of War Victims and 

to the Ivth Hague Convention of 1907 concerning the 

Laws and Customs of War on Land 

".; ! 

I 

"As a result of its "humanitarian action in con
nection with armed conflicts, the International Committee 
of the Red Gross has become ever increasingly aware of the 
imperative necessity for nations to renounce force as a 
means of· set"tling disputes, to agree to reduce armaments 
and to establish peaceful and confident relations amongst 
themselves. The Red Cross contributes, within its own 
.sphere of action, by every means available to it, towards 
these ends. " 

Until such time as these objectives have been 
achieved ~ and so long as the scourge of armed conflicts, 
even of a limited n~ture; continues to subsist or to arise 
it is, however, of paramount importance "that the humanita

"rian rules destined, "to ~~feguard the essential values 
I.- . 
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of civilisation and to facilitate thereby the re
establishment of peace should be strictly observed in 
such extreme situations. These rules are laid down9 in 
particular9 in the Geneva and Hague Conventions as well 
as in customary law. The International Committee desires 
to issue a solemn reminder of this necessitY9 which has 
incidentally been recalled by various International Con
ferences of the Red Cross, at which the Governments vlere 
represented. 

II 

As a result of technical developments in 
weapons and warfare, given also the nature of the armed 
conflicts which have arisen in our times, civilian po
pulations are inCreasingly exposed to the dangers and 
consequences of hostilities. The International Committee, 
which has long been deeply concerned by this grave threat, 
is certain that it reflects public opinion by calling 
once again the earnest attention of all Governments to 
the principles which the XXth International Conference 
of the Red Cross, at Vienna in 1965, proclaimed in its 
Resolution No. XXVIII, thereby confirming the prevailing 
law. 

Indeed, in its Resolution - the full text of 
which is attached hereto - the Conference sOlemnw de
clared that: 

.

-all Governments and other authorities res
ponsible for action in armed conflicts should con
form at least to the following principles: 

- that the right of the parties to a conflict to 
adopt means of injuring the enemy is not unlimited; 

- that it is prohibited to launch attacks against the 
civilian populations as such; 

- that distinction must be made at all times between 
persons taking part in the hostilities and members 
of the civilian population to the effect that the 
latter be spared as much as possible; 
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- that the general· principles of the Law of War 
apply to riuclear and similar weapons. 

In order fo~ these principles to be fully 
operative~ the International Committee urgently requests 
Governments to sanction them and~ if need be~ to develop 
them in an adequate instrument of international law. The 
International Committee is prepared to assist in drawing 
up such an instrwnent.. . . 

In addition? without awaiting the entry into 
force of this instrument and the possible achievement of 
an agreement between the Powers concerned for the formal 
prohibition of weapons of mass destruction~ the Inter
national Committee invites the Governments to reaffirm, 
as of nOvl, through any appropriate official manifestation~ 
such as a resolution of the United Nations General Assembly, 
the value they attach to the principles cited above. More
over~ these principles could henceforth be referred to in 
the instructions given to the armed forces. 

III 

Another aspect of this problem is also of deep 

concern for the International Committee and calls for the 

sympathetic attention of Governments. 


The observance of rules destined~ in case of 
armed conflicts, to safeguard essential human values being 
in the interest of civilisation9 it is of vital importance 
that they be clear and that their application give rise to 
no controversy. This requirement is, however, by no means 
entirely satisfied. A large part of the law relating to 
the conduct of hostilities was codified as long ago as 
1907; in addition, the complexity of certain conflicts 
sometimes places in jeopardy the application of the Geneva 
Conventions. 

No one can remain indifferent to this situation 
which is detrimental to civilian populations as well as to 
the other victims of war. The International Committee would 
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greatly value information on what measures Governments 
contemplate to remedy this situation and in order to 
facilitate their study of the problem it has the honour 
to submit herewith an appropriate note. 

For the International Committee 
of the Red Cross 

Samuel A. GONARD 
President 

Annex 
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SUMMARY REVIEW OF INTEHNATIONAL LAW RULES CONCERNING 

THE PROTECTION OF CIVILIAlt rOPuLATIGNS ': AGAINST THE 

DANGERS OIl' INDISCRININATE WARFARE 

The basic rule is laid down in article 22 of 

the Regulations concerning the Laws and Customs of War 

on Land, annexed to the Fourth Hague Convention of 

October 18, 1907, namely: lithe right of belligerents to 

adopt means of injuring the enemy is not unlimited". 

From this principle, still valid and confirmed by the 

XXth International Conference of the Red Cro~s, the 

following ru~es are derived. 


T '."HLfinitatiOri, for beneri i of persorls 

. 'IIThilst combatants are the main force of re
sistance and the obvious target of military operations~ 
non-combatants shall not be subject to and shall not 
participate in hostilities. It is therefore a generally 
accepted rule that belligerents shall refrain from de
liberately attacking non-combat::.:mts. This immunity., t9 
l;vhich the civilian population by and large is entitled 
provided it does not participate directly in hostilities 
has not been clearly defined by international law, but,in 
spite of many examples of blatant disregard for it, it is 
still one of the main pillars of the law of war. 

In 1965 the International Conference of the 
RedCrossir1 Vienna formulated (in its Resolution XXVIII) 
the following requirement as one of the principles affoc
ting civilians during 'tmr a nd to which governments should 
conform~ viz: "... distinction must be made at all times 
between persons taking part in the hostilities and members 
of the civilian population to the effect that the latter 
be spared as much as possible. 1I 

A major rule deriving from the general norm 
quoted above is that bombardments directed against the 
civilian populationa~ such, especially for the purpose 
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of terrorising it, are prohibited. This rule is widely 
accepted in the teachings of qualified writers, in 
attempts ~t codification and in judicial decisions; in 
spite of many violations, it has never been contested. 
The XXth Internntional Conference of the Red Cross, 
moreover, did not omit to re-state it. 

International law does not define civili~n 
populatiori. Of course, any sections of ~he populatiori 
taking p2.rt in hostilities could hardly be classified 
as civilian. The view is general that civilicms staying 
within or in close proximity to military objectives do 
so at their own risk. But when such people leave ob
jectives which may be attacked and return to their 
homes they may no longer be subject to attack;~ 

Another rule deriving from the general norm 
is that belligerents shall take every precaution to re
duce to a minimum the damage inflicted on non-combatants 
during attacks against military" objectives. 

Th-fs lat"ter: rule is perhaps less "lvidely ad- " . 
-~ RI .' ... ~ . , ... . •• • . ' • _ •• 

mitted than tho.se previously mentioned. However, in an 
official resolution of September 30, 1938, the League 
of Nations considered it fundamental and it hns been 
given effect in the instructionsvlhich many countries 
have issued to their air forces. 

The precautions to which allusion is made 
would include, for the o.ttacking side, the careful choice 
and identification of military objectives, precision in 
c:~ttack, abstention from target-:;lrea bombing (unless the 
area is almost exclusively military), respect for and 
abstention from attack on civil defence organiz2tions: 
the adversary being attacked would take the precaution 
of evacuating the population from the vicinity of military 
objectives. 

As can be seen, the obligation incumbent on 
the attacking" i'orces . to take prec0u tions depe!l.g.s. in pa:ct. 
on the· "passive!' precau::Sions taken by the opposite side, 
or, in other words, the practical steps taken by each 
belligerent to protect its population from consequences 
of attacks. What is the extent of such an obligation? 
In some attempts at drafting regulations it has been 
suggested that bombing attacks should not ~e carried out 
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if there is strong probability of indiscriminate effect 
c2using the population to suffer. The International 
Committee of the Red Cross, for its part, proposed, in 
its appeal of March 12, 1940, that belligeronts should 
recognize the general principle that an act of destruc
tion shall not involve harm to the civilian population 
disproportionate to the importance of the militar1L ob
jective under attack. On a number of occasions, and 
recently by qU21ified writers, by experts and by some 
army manual of the 12ws and customs of war, this rule 
has been re-stated. 

2. Target limitation 

In this connection, the 8.ccepted rule is that 
attacks may only be directed against ~ilitary obje6tives. 
i.e. those of which the toto..l or partiCLl destruction 

would be a distinct military advantage. 


There has always been an accepted distinction 
betwoon the fighting arec, cmd the zones behind the lines. 
This distinction is purely technical in origin, the 
theatre of operCLtions depending on the ground g:.i.ined by 
the advanCing troops and the rrmge of -vvwapons. Until the 
advent of air raids, areas behind the firing lines were 
in fctCt- immll...."YJ.e from hostilities. 

-This out~dated concept 'wasthe-basis for-·the 
law-of convontional wO,rfO,re ,. i.e., in the main; articles 
25 to 27 of thG Regul-ations annexed to the- TIlth Hague 
Convention of 1907. In those articles the word·"bombard
ment" must be construed to mean "shelling"; since that 
time the aeroplane has made air bombardments possible 
well behind the lines. 

Nowadays, a belligerent's whole territory may 
be consider~d a theatre of hostilities. The 1907 rules_ 
are stiil. applicO,ble to the fighting 2,rea at the front. 
So far'as"areas well hehindthe lines are concerned, 
they are in part out of 'date.' 

Ai though during the Second \Jorld ivar indiscri 
minate bombardments wrought widespread h~yoc, no govern
ment 'has attempted to have tho practice recognized as-
lawful. The contrary has in fact been the 'CO,se. States 
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have shown a marked tendency to justify their air bom
bardments as reprisals against em enemy who first had 
recourse to this method, or, DS in the case of the use 
of t,he atomic bomb 9 as an exceptional measure dictated 
by overriding considerat~on~,. $Mch as the saving of 
human lives by putting cm en.dto, the -VTar quickly. 

Our first rule of target limitation is not 
conteoined in treaty 18,1'1, but its valj,dity is founded on 
many officio.l statements, made particularly during' the 
Second \[01'10. lilar and the 'liars of Korea and Vietnam. It has 
been evolved progrE:ssively by'O:.nalogy with provision[1. 

contained in the IXth Hague Convention of 1907; this 
authorizes naval shelling of certain important military 
objectives, even if these are situated in undefended 
town9. ,The 1949 Geneva Conventio119. and the 1954 Hague 
Convention conto.in several references to the concept of 
military objective. 

Several docw~ents9 such as the draft issued 
by the Commission of government jurists who met in The 
Hague (December 1922 - February 1923) and the Draft 
Rules drawn up in 1956 by the International Committee of 
the Red Cross, have suggested definitions or lists of 
military objectives. It is gonerally admitted that an 
obj ective is mili ta:s;z only if its complete or particLl 
destruction confers aslear military advantage. It is 
held, also, that any att.J.cking forc~,.? before bombing an 
objective 9 sh8.11 identify it cLlld ascertain that it is 
militar,;z. 

There are buildings which cQnnot under any 
circillfistances be considered as military objectives; they 
are given the benefit of special i~~ill1ity under the 
Geneva Conventions (I, art. 19 9 IV, art. 18), the Hague 
Regulations of 1907 (art. 27), and the 1954 Hague Con
vention relating to the protection of cultural property 
(art. 4), namely g,elligerents 1,vill in particular spare 
charitable reJt&=1-ous. I2...ci§,&ific. cultural and artistic2 

establishments as well as histor=U? momunents. In addition, 
under the Fourth Geneva Convention, belligerents may, by 
special n,greement,0et up .~9:fety or Eeutralized zones to 
shelter the civilia~p01?ulation, particularly the weaker 
members thereof, in order to provide them, ~~der such 
agreement, with special protection against the effects of 
hostilities. 

http:conto.in


- 057 ~. 

These Conv~ntions stipulate that it is the 

duty of the ciuthorities to indicate the ~resence of 

such buildings and zon~s by special signs. 


Mention must also be made of article 25 of 

the Regulations annGxed to the IVth Hague Convention of 

19071 considered fe].:' years as one of the fundamentals 

of the la1<T of vlar namely: ".+}l€~2;,:tt~-2..t...l2,QmbG.rdment, 


.E:i...J!~atever_.m~~_':.-QL~T;[11§.",,311Qgfu?,_.,~l'!§.ll ings 0__ or 

E.£gS1:l!g,s_l11i.glL,§;.re<_]2!l..2~~:(~nc],r;Jd il'LJ2.r.£h.i.h.:i..1.§s1". The sub

sequent development of air warfare has vitiated this 

provision [-;(' ii:T as nreas behind the fighting lines are 

concerned; it is a provision which has been supplanted 

by the military objective concept. It is nevertheless 

still valid for ground fighting" When localities offer 

no resistance~ an enemy who is able to take them with

out a fight shall 7 in the interest of the population, 

abs-tain from attack and useless destruction. 


It has become custo~G.ry to declare towns 

"op::m" if it is not intended to defend them agninst an 

enemy who reaches them. 


In this respect the basic rule is article 
23 (e) of the Regulations ~nnexed to the IVth Hague 
Conventton of 1907, namely~ "It is forbidden to employ 
arms, project~_les or material calclLLated to cause un
necessary suffering," 

Its characteristic is thG,t its aim is not only 
to spare non-ccmbatants, but also to avoid any suffering 
to combatants in excess of \.That is essential to place an 
adversary hors de combat ° This i.mplies that weapons and 
methods as described below should not be used. Due to 
the nature of modern war, this field of law no longer 
concerns cnly combatants, but also civilian population. 

a) Weapons inflicting needless suffering 

The Conventions of The Hague and of St. Peters
burg prohibit the use of "Poison or poisoned Iveapons" 
(Hague Regulations, art. 23~,aT;--frany projectileO":fa 
vleight below 400 gramrnes which is eft"Fler explosive or 
---~--.~~-, - = ~~~.,.~-
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charged with fulminating or inflnmmable substances" 
fBt. Petersburg Declaration, 1868) and so-calledlldum
dum" bullets "::.,~~.expand or flatten in the human body" 
(Hague Declarat i on, 1899 f. 

It might well be asked whether such new 
weapons as napalm ~nd high velocity rockets should not 
be included in this category_ They have not so far been 
expressly prohibited but they do cause enormous suffe
ring and the general prohibition which forms the sub
heading to this section seems applicable to them. 

Mention must also be made of a clause in the 
St. Petersburg Declaration to the effect that parties 
thereto reserve the right to come to an understanding 
whenever a precise proposition shall be drawn up con
cerning any technological developments in weapons, with 
a vie',.' to maintaining the principles they have established 
and reconciling the necessities of war to the laws of 
humanity. It is unfortunate that states have not followed 
up this suggestion which today is as valid as ever. 

b) "Blind" weapons 

These weapons not only cause great suffering 
but do not allow of precision against specific targets 
or have such widespread effect in time and place as to 
be uncontrollable. They include, for instance, chemical 
and bacteriological weapon3, floating mines and delayed 
action bombs, whose insidious effects are such that they 
preclude relief action. 

The Geneva Protocol of June 17, 1925, E£~
bit~!;B the use ir~,Y3r of ~s:e1:}y~g.1_..E9i§onous and 
other gases a~of bacteriologic_~l met.q.o.9.s of Ivarfare 
has replaced older prohibitj_ons ~ the 1899 Hague Con
vention, the Treaty of Versailles) and shall be conside
red as the expression of customary law. In an almost un
animous resolution on December 5, 1966 - which affirms 
that the strict observance of the rules of international 
law on the conduct of warfare is in the interest of 
maintaining the accepted norms of civilisation - the 
United Nations General Assembly called for strict ob
servance by all States of the principles and objectives 
of this Protocol~ nnd condemned all actions contrary to 
those objectives. This very brief Protocol is in the 
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nature of a Declaration subject to ratification by the 
Powers and binding them in the event of conflict with 
any co-signatories. This formuln seems to h::we been "t-Tell 
chosen and remarkably successful; only one violation has 
been re60rded. It sho~ld be pointed out, however, that 
almost eighty States are not p~rticipants. 

Unanimous agreement on the interpreto.tion of 

this" "prohihition has not been achieved by qualified 

writers-".The-Prot ocol- nrent"1-bl'fsr hot-" "onTy asphyxTatln-ef 

gases but also "others" g::lses. Does this mean 3.11 gClses 

or only those which area hazard to +ife and he3.1th?" 


The major problem however has been set by' 

nuclear .' weapons. 


In a resolution adopted on November 24. 1961, 
the United Nations General Assembly stated that the use 
of nuclear and thermo-nuclear weapons, which exceed even 
the field of war nnd cause uncontrollable suffering and 
destruction to humanity and civilization, "is contrary 
to international Imr nnd tothe-lc..ws of humanity". It 
must be added, however, that this resolution was not 
adopted unanimously, did not cover the case of reprisals 
and, what is more, it cnvisnged at some future date the 
signing of a Convention on the prohibition of nuclear 
weapons, and it also requested the United Nations Secre
tary-General to hold consult~ltions with governments on 
the possibility of convening a special Conference for 
that purpose. 

Until such a Convention has been drawn up and 
widely ratified - it is still not yet known when this 
special Conference will meet - the fact must be faced 
that qualified writers differ on this question. It is 
not our aim here to decide this important controversy. 
We would state merely that the use of atomic energy was 
unknown. However this does not justify its use: in the 
implementation of the law of war, as any other law, gene
ral principles must apply to cases not previously fore
seen. It is in fact these very principles which the 
present survey reviews, i.e.: no attack on the civilian 
population per se, distinction between combatants and 
non-combatants, avoidance of unnecessary suffering, only 
military objectives to be targets for nttnck, and even 
in this latter case~ the taking of every precaution to 
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spare the population. 

This view was proclamed by the XXth Inter
national Conference of the Red Cross which met in 
Vienna in 1965. The Resolution No. XXVIII.then adopted 
postulated certain essential princip10s of protection 
for civilian populations and added that lithe general 
principles of the LO,w of 'lIar apply to nuclear and simi
lar weapons". This does not imply that the Conference 
intended to make any decision on the-legitimacy .of 
using such weapons; it merely made it clear that in any 
event riuclear weapons, like any others, were subject to 
these general principles until such time as governments 
came to an understanding on measures for disarmament 
and control with a view to a complete prohibition of 
the use of atomic energy in warfare. 
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Geneva, September 18, 1968 

Dear Secretary-General, 

I have the honour to follow up the letter of 
August 20, 1968 which Mr. Rolz-Bennett, Under-Secretary:-: 
General for Special Political Affairs, sent me in acd6r
dance with your instructions concerning the resolution 
entitled "Human rights in armed· conflicts", adopted by 
the International Conference on Human Rights which was 
held this spring in Teheran. When sending me a copy of 
this resoJ-ut,ion and referring. in particular to operativE? 
paragraph 2 which mentions our institution, Mr. Rolz- . 
Bennett asks to have the view"S of the International 
Committee of the Red Cross on this resolution and what 
action the United Nations might to.ke on it. 

Our serious o.ttention had already been drawn 
to that resolution, which, in fact, concerns matters whtch 
are· closely connected wi1:;h our work and our preoccupab_ons. 
As you know from the memorandum, to which I refer later 
on, alreo.dy in May 1967 the International Committee brought 
to the notice of governments the unsatisfactory state of 

. the rules for the limitation of hostilities. We. were t.here
.fore very pleased to see confirmed by the governments meet
ing in Teheran, the importance, taken for the safeguard of 
the individuo.l, - .at the same time as the efforts so neces
sary for the maintenance of peace and for disarmament 

...i :·of those measures ,vhich aim not only at ensuring the. regu
lar observation of existing humanitarian international law, 
but also at developing this law in relation with new con
q.itions. 

His EAcellency U Thant 
Secretary-General 
United Nations.Organization 

NEW YORK 

http:alreo.dy
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This is to tell you that we have received your 
request 9 transmitted by Mr. Rolz--Bennett, with great 
interest. It moreover follows u.p the brief conversation I 
had the pleasure of having vdth you on the subject when 
you visited Geneva at the beginning of July. \fle were also 
able to discuss this matter in Geneva "fflith Mr. Stavropoulos, 
Legal Adviser to Ul~O and Mr. Schreiber, Director of the 
Division of Human Rights. 

Since you ask me the International Committee's 
view on this resolution~ I would like to indicate the 
following ~ ... 

a) On analyzing the text of the resolution, it 
can be seen that point 3 is sufficient by itself and does 
not call for any practical sequel. One should restrict 
oneself to hoping that all governments should rapidly 
implement, if necessary, this demand to accede to the 
existing Conventions. 

b) Point I contains an invitation to the General 
Assembly to charge the Socretary-General 'IITith a mandate. 
Such mandate will not 1 it appears 1 become executory unless 
the General Assembly takes it up on its own account~ 
probably on the basis of a draft resolution which would 
be proposed to the General Assembly by one or more member 
States. 

The studies vJhich the Secretary-General is re
quested to undertake concern a sphere very similar to that 
in which has been the efforts d8ployed by the International 
Committee these last fevT years? not only to improve the 
application of the Geneva Conventions or to develop them 
in certain respects, but also to urge the concluding of new 
agreements for the strengthening of the protection of civil
ian populations. 

More recently, basing itself on observations 
and the experience it has had of armed conflicts in the last 
decade, the International Committee has considered it 
essential to extend its work still further. It has there
fore decided to take all preparatory steps and studies like
ly to lead to the reaffirmation and the development of laws 
and customs of humanitarian character in armed conflicts. 
To this end, it has already started, with the help of . 



experts, "to draw up a list of the problems arising from 
the rules still in force~ from those which need to be ~e
affirmed or developed and from gaps to be filled.' 

Taking the above into account 1 >,ve would much 
appreciate being informed of what steps may eventually be 
taken as ~~ga~ds this part of the resolution and we are 
prepared to give "you every assistance you may require in 
the studies you·may be called upon to undertake. 

c) As' regards point 2, this seems to request 
the Secretary-General to' 'take 'action now 'with the member 
States,by drawing their attention 'Hi particular to the 
protection which must'- he accorded toirihabi'tantsandhel
"ligerents'by virtue of the so...;;Ca'lled "de M8,r:t~ens " clause, 
'extracted from the preamble to the IVth Ha:gue Convention 
o,f1907. 

The Red Cross was'prompted by similar conside
"raiionswhen in 1965, at the XXth International',Conference 
'inVienna, j.t adopted Resolution XXVII:r: which contains 

the following passage~ 

"(The Confer:ence) ..• solemilly declares that 
all Governmeritsaridother authoritie~ responsible 
{or action in armed conflicts should conform at 
least to ,the following principles: 

- that the: right of the parties to a conflict "to 
adopt means Of injuring theen'emy is not un
limited; 

~ that it is prohibited to launch attacks against 
'the civilian populations as such; 

- that distinction must be made at all timesbet,,
'ween persons taking part in the hostilities 'and 
members of the civilian :population to the effect' 
that the latter be spared as much as possible; 

- that'the'general principles of'theLaw of War 
apply to nuclear and similar weapons." 
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In its memorandum of rJIay 19, 1967, of which 
you have received 8. copy, the International Committee re
called these principles to all Governmen~s requesting 
them to embody them, if need be with the necessary deve
lopments, in an adequate instrument of international law 
and, in the meantime, at once to mark the value which 
they attached to these general standards "through any 
appropriate official manifestation, such as a resolution 
to the United Nations General Assemblyll. 

Several Governments have encouraged us on this 
path and declared themselves prepared, last year, to sub
mit a resolution to that effect to the General Assembly. 
Unfortunately, events in the Near East and concentration 
of all efforts on the non-proliferation of nuclear weapons 
have, it appears, postponed the realization of this pro
ject. You have been kept closely informed of these steps. 

The submission this autumn to the General As
sembly of the Teheran resolution could be the occasion of 
realizing these intentions under a somewhat different form. 
Could it not be possible, in particular, that the General 
Assembly, whilst asking that the thorough studies pro
posed by the Teheran resolution could be undertaken, re
affirms certain essential principles of protection which, 
at the least, be respected in every armed conflict? 
Whilst avaiting the results of these studies and the 
adoption of new or revised provisions, which require time, 
we consider that any propitious opportunity should be 
taken to recall the rules, whether written or not, re
cognized by the international community and whose scru
pulousobservation could alre~dy s~ve so many human lives. 

At all events, we have the intention of sending 
an observer to New York to follow the discussion on the 
subject before the General Assembly, who will be at your 
disposal and at that of delegations or bodies which may 
wish to consult him. 

We avail ourselves of this opportunity to 
assure you, Sir, of our highest consideration. 

S.A. Gonard 
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LIST OF r1EET~NGS .OF ,EXPERTSA,T'i(D ROpND TABLE 

DIS.CUSSIQ..N:,S'CONVENED BY rrHE ICRC SINCE +950 

WI,TH A VIEtrf TO THE DEVELOPl\1ENTOF INTERNATIONAL LAW--...-- ._..... . -..-.:.,.,...~===.;;;..;;;;..=.;.;;~~;,;.;.. 

" HOlf INTERNNrTONAL CONFLICTS AND INTERNAL DISTlJRBANCES.... :J.O ---......--..-..------.~, ......~~~..;....:."""':'.-~o::_.~.~~.~-------------..,---~~---=-------- ....~ 
. . .: . ~ 


, .. .i.. '. . 


1. 	Co~ission of eX:l2§rts to examine the . uestion .of ass~ist
§12..ge to political detainees Geneva 9-11 June 1953) 

(ICIWpublicationNo 453, Geneva, 1954). 

2. 	CQ,mmission of experts for the.study·of ·the g,uestionof 
1h~~plication of humanitarian princi~les in the event 

'. Q.:f.•.:.,ih:rternal disturbances (Geneva, 3-8 October? 1955). 

(rORe'publicatidi1 No 481 ~ Geneva, 1955). 

3 • 	.Q.Q,@11ission of experts for the stug.y of the" gues.tion of 
aid to the victims of internal conflicts (Geneva, 25-30 
Q.£iQ.Q.er 1962) 

(laRC publication No 577, Geneva, 1955). 

:80 PROTDCTION OF CIVILIAN POPULATIONS - REAFFIRMATION AND 
..- .... __ r.»OO ______,.....~~~-"!'.~~~.~~~._:_~--~----------..--------------___~ 
DEVEL'OPIVIENT OF THE LAviS AND CUSTOIVIS APPLICABLE IN ARMED 
-----------------------------------------~-~-~--------
CONFLICTS 

1. ' Commission of e:X'pe~ts.for ~he l.Qgal proJection ofeivil 
l&n~o ulations and Victims of war from the dan ere .of 
Ewrial vmrfare and blind ioTea ons 0 Geneva.1- 6-13 April 
1954-).~ 

(Summary of opinions expressed by members of' the· ,,>' 
Commission; mimeo.~ Geneva, IVIay 1954). 

http:Q.�iQ.Q.er
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2. 	LelLal protection of ,th~ civilian po~lation - Advisory 
vvorking Party of Experts designated Q.LNational Red 
Cross Societ:j.es (Ge~0914-19May.2 1956) 

(Summary record 9 mimeo., D 443 b 1 Geneva~ June 1956) 
(Draft rules limiting the dangers incurred by civilian 
population in time .of 1m!', Geneva, September 1956). 

3. 	Round Tab.le QrL...,I:Qjroql"tunite et j20ssibilite de limiter 
les maux d~ l.§:...,.,81..l8rre dans Ie monde actuel!! (The Advis
abili tx... and Pos_sibtltty of Limiting the Evils of War 
in the World T9dg~L (GQll~vA9 iH:().j?ril ).3I6n 

(No report has been published, bu,t reference may be 
made to the ICR9is. report to the.XXth International 
Conference of tha Red Cross on IiLegal Protection of 
Civilian ~)opulations Agail'lst the Dangers of In
discriminate Warfare il , Doco D 5a/l). 

4 . 	 Consultation' o':i~··e.El2erts on the reaffirmation and develop
ment of humanitaria~~~ws and customs applicable in the 
event of armed conflicts (Genev8~ 24-28 February 1969) 

(See the present report). 

C. STRENGTHENING OF INTERNATIONAL HUIvrANITARIAN LAW GUARANTEES 

IN 	FAVOUR OF CIVIL DEFENCE ORGANIZATIONS 

1. 	WorkinK'party_ ol2..J.h§_positioJl of civil defence organiz
ations in intern§_"t.ional·lmr (Geneva 2 12-16 June 1961) 

(Summary Report 9 mh1eo. I Geneva 9 1962). 

2. 	Meeting of e~~:t~_on_j:Jl:'§_,;2tatus of civil defence 
. 	 personnel accorqing_t<L..l.J2.ternational Humanitarian Law 
.:(Geva 2 27 OctC?beT-.6..lfSJVemb~L1~§jJ .. 

eA Report on this meeting 'was subrnitted to the XXth 
International Red Cross Conferenc:), viz ~ Conf. D 5b/l~ 
Geneva, May 1965). 

http:Societ:j.es
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3. 	Advisory group on the status of civil defence or1@niz
ations (Geneva? 31 October - 3 November 1967) 

(No report has been issued) 

D. MISCELLANEOUS 

Meeting of experts on the problem of the repression of 
breaches of the Geneva Conventions (Geneva, 8-12 October 
1956) . 

(No report has been issued, but reference may be made 
to pages 49-50 of the lORe's Annual Report for 1956). 
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PRINCIPLES OF INTERNATIONAL LAW 

sanctioned by the Nuremberg Tribllilal 
..... j. 

statute and verdict 

Excerpt from the Charter of the International Military Tribunal 

(Extract) 

(Principl.os_.forJIl1,llated in 1950. _by· 
the United Nations Internati~:mal ;Law Cormr;ti)~~ion) . (i) 

PRUTCr;l?LE VI 

a) 

b) 	 War crimes 

Namely y violations of tho laws or customs 
of war. Such violations shall include y but not be limited 
to murder 9 illtreatment or deportation to slave labour 
or for any other purpose of civilian population of or in 
occupied territoryy murder or illtreatment of prisoners 
of war or persons on tho seas y killing of hostages, 
plllildor of public or private propertY9 wanton destruction 
of cities, towns or villages, or devastation not justified 
by military necessity; 

Namely, murder, Gxterm.ination, enslavement, 
deportation, and other inhuman acts cOlmnitted against 
any civilian populationy before or during the vJ'ar, or 
persecutions on political, racial or religious grounds 
in execution of or in connection with any crime within 
the jurisdiction of the Tribllilal y whether or not in 
wiolation of the domestic law of the cOlliltry where 
perpetrated. 

(1) 	 The International Law Commission and its vJ'Orko United 
Nations New York. Publication :r:;ro 670 V. 6.0 
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WORLD VETERANS FEDERATION 

Meeting of Experts 
Advisory Group 

PARIS 
February 6-7, 1967 

February 21, 1967 

1. 	INTROD1]CTION 

1'. 	 The Advisory Group had been asked whether a more precise 
definition was required of the "non-uniformed fighter" 
and if so, whether it was possible to arrive at such a 
definition. 

2. 	 In order to reply to these questions, the Group examined 
th~ ~resent situation as it emerges from the two Geneva 

. Conventions of 12 August 1949 relative to the Treatment 
of Prisoners of War Qnd to the Protection of Civilian 
'Pefsons in Time of War. 

3. 	The Group confined itself to the field of application of 
Article 2 of these two conventions. It wished to stress, 
however, that it would be advantageous to study the 
question'of resistance fighters in ihternal conflicts. 

II. APPLICATION OF THE 1949 GENEVA CONVENTIONS 

4.. 	 The Group examined. the following cases: 

Case where resistance in occupied territory 
takes the form of "organized movements" as 
defined in Article 4-2) of the Convention 
relative to the treatment of prisoners of 
war. 
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5. 	 In this connection, the Group made the following 
comments: 

(a) 	 Regarding the condition "of being commanded 
by a person responsible for his subordinates", 
it was noted th~t, in.the minds of those who 
drafted the Convention, "organized resistance 
movements" were deemed to be formations with 
a hierarchy of command; that being so, it was 
sufficient if the responsible person was the 
one responsible for the resistance movement 
at the highest level and \-ms recognized as 
such by one of the parties to the conflict~ 

(b) 	 As regards the necessity of "having a fixed 
distinctive sign recognizable 0-t a distance", 
the Group understood that such a sign ought 
to be distinctive in order to make it possible 
to distinguish the wO.arer from the peaceful 
population, that it should be fixed in the 
sense that the resistance fighter should wear 
it throughout the whole operation in which 
he is taking part, and that it should be re
cognizable at a distapce in the same way as 
the uniforms of regular forces. 

(c) fAs regards the condition of "carrying arms 
.. openly", the Group understood that, when 

the resistance fight(3'r was engaged in opera
tions, he should carry the weapons in his 
possession in a similar way to members of 

.. the ..regularforces. 1 
._r---

Cd ) 	With respect to the conditions of "conciucting 
their operations in accordance with the laws 
and customs of war", this presupposes that 
the resistancef.ighter. has been duly in
formed regardingt~e laws and customs of war. 

6. 	 It emerges from all these oboervat.ions that these four 
conditions are in fact satisfied only in·the case of a re
sistance movement of a military character or in cases 
where operations of a military character are executed by 
the members of a resistance movement. 
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7. 	The Group noted in this connection that the term "non
uniformed fighter" did not apply in such cases, particu
larly on account of condition(b) above, and that conse
quently the notion of linon-uniformed fighter" which the 
Group had been requested to examine-was too restrictive. 
The Group felt that it would be b'3tter to speak of the 
international status of resistance fighters. 

B. 	Inconclu~ion, the. Group noted that the members of a 

resistance movement who fulfil the four conditions men

tioned above must,underthe terms of this Convention, 

be accorded the Status of Prisoners of War ,when they 

fall Trito the 'power of the enemy. 


The case where resistance in occupied 
territory takes anotper form not con
forming to the conditions laid ~own in 
Article 4-2) of the Convention relative 
to the treatment of prison~rs of war. 

9. 	 The Group noted that in the,_t case, the Convention rela
tive to the Protection of Civilian Persons in Time of War 
was applicable. The guarantees provided by this Convention 
are set forth inter alia, in Articles 5, 32, 33,34, 68 
and 72 .. 

10. 	In particular, the Group noted that, by virtue of Article 
33 of the Convention, a person falling within th~ provi
sions of Article 68 cannot be punished for an offence he 
or she has not personally committed. On these grounds, the 
Group felt that rriembership of' a resistance group or move
ment could'not alone constitute an aggravating circumstance. 

11. 	In conclusion, the Group noted that this Convention pro
vided a minimum guarantee for resistance fighters i.n case 
of arrest and was an important step towards the solution 
of the problem under consideration. 
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This is a sum~a~v bibliography 1 of an indicatory 
character, limited to the legal aspect of the problems mention
ed? and to publications of the last tvJO decades. It implies 
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