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1.	 A íederal court may reíuse to issue a writ oí habeas corpus where 
the íacts alleged in the petition, ií proved, would not warrant dis
charge of the prisoner. P.24. 

I No. -, Original, Ex parte Richard Quirin; No. -, Original, Ex 
parte Herbert Ham Haupt; No. -, Original, Ex parte Edward John 
Kerling; No. -, Original, Ex parte Ernest Peter Burger; No. -,. 
Origina1, Ex parte Heinrich Harm Heinck; No. -, Original, Ex 
parte Werner Thiel; and No. -, Original, Ex parte Hermann Otto 
Neubauer. 

2 No. 1, United States ez rel. Quirin v. Cox, Provost MfLrshal; No.. 
2, United States ex rel. Haupt v. éox, Provost Ma~shal; No. 3, United 
States ex rel. Kerling v. Cox, Provost Marshal; No. 4,· United 8tates 
~x rel. Burger v. Cox, Provost Marshal; No. 5, Unit.ed 8tates ex rel. 
Heinck v. Cox, Provost Marshal; No. 6, United States ex rel. Thiel v. 
Cox, Provost Marshal; and No. 7, United States ex rel. Neubauer v. 
Coi, Provost MaT..shal. 

8 See footnote, post, p. 18. 
6 Post, p. 18. '. 
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2.	 Présentation to the District Court of the United States for the 
District of Columbia of a' petition for ha.beas corpus was the institu
tion of a suit; and denial by that court of leave to me the petition 
was a judicial determination of a case or controversy reviewable by 
appeal to the U. S. Court of Appeals for the District of Columbia and 
in this Court by certiorari. P.24. 

3. The President's Proclamation of July 2, 1942, declaring that aU 
persons who are citizens or subjects of, or who act under the direc
tion of, any nation at war with the United States,and who during 
time of warenter the United States through coastal or boundary 
defenses, and are charged with committing or attempting to com
mit sabotage, espionage, hostile acts, or violations of the law of war, 
"shall be subject to the law of war and to the jurisdiction of military 
tribunals," does not bar accused persons from access to the civil 
courts for the purpose of determining the applicability of the 
Proclamation to the particular case; nor does the Proclamation, 
which in tetms denied to such persons access to the courts, nor 
the enemyalienage of the accused, foreclose consideration by the 
civil courts of the contention that the Constitution antl laws of 
the UnitedStates forbid their trial by military commission. P. 24. 

4.	 In time of war between the United States and Germany, peti
tioners, wearing German military uniforms and carrying explosives, 
fuses, and incendiary and time devices, were landed from German 
submllrines in the hours of darkness, at places on the Eastern sea
board of the United Sta~es. Thereupon they buried the uniforms and 
supplies, and proceeded, in civilian dress, to various places in the 

. United States.	 	AH had received instructions in Germany from an 
officer of the German High Command to destroy war industries and 
war facilities in the United States, for which they or their relatives 
in Germ~ny were to receive salary payments from the German Gov
ernment. They also had been paid· by the German Government 
during their course of training at a sabotage school, and had with 
them, when arrested, substantial amounts of United States curtency, 
which had been handed to them by an officer of the German High 
Command, who had instructed them to· wear thei~ German uniforms 
while landing in the United States. Specification 1 of the charges 
on which they were placed on trial before a military commission 
chargedthat they, "being enemiesof the United States and acting 
for ... the German Reich, a belligerent enemy nation, secretly 
and covertly passed, in civilian dress, contrary "to the law of war, 
through the military and naval lines and defenses of the United 
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States .•. and went behind such lines, contrary to the law of war, 
in civilian dress . . . for the purpose of committing . . . hostile 
acts, and, in particular, to destroy certain war industries, war utilities 
and war materials within the United States." Held: 

(1) That the specification sufficient1y charged an offense against 
the law ofwar which the President was authorized to order tried by 
a military commissionj notwithstanding the fact that, ever since 
their arrest, the courts in the jurisdictions where they entered the 
country and where they were arrested and held for tria! were open 
and functioningnorma1ly. Ex parte Milligan, 4 Wall. 2, distin· 
guished. Pp. 21, 23, 36, 48. . 

(2) The Presidenťs Order of July 2, 1942, so far ss it lays dpwn 
the procedure to be followed on the ·trial before. the Commission and 
on the review of its findings and sentence, and the procedure in fact 
followed by the Commission, were not in conflict with Articles of War 
38,43,46, 50lh and 70. P.46. 

(3) The petitioners were in lawful custody for tria! by a military 
commissionj and, upon petitions for writs of habeas corpus, did not 
show cause for their discharge. P.47. 

5."	 Artic!es 15, 38 and 46 af the Articles of War, enacted by Congress, 
recognize the "military commission" as an appropriate tribuna! for 
thc trial and punishment of offenses against the law of war not 
ordinarily tried by courts-martia1. And by the Articles of War, 
especially Article 15, Congress has explicitly provided, so far ss it 
may constitutionally do so, that military tribuna!s shall have juris
diction to try offenses against tbe law of war in appropriate cases. 
Pp. 26-28. 

6.	 Cong,ress, in addition to making rules for the government of our 
Armed Forces, by the Articles of War has exe.rcised its authority 
under Art. I, §8, cL 10 of the Constitution to define and punish 
offenses against the law óf nations, of which the law of war is a 
part, by sanctioning, Within constitutional limitations, the juris
diction of military commissions to try persons for offenses which, 
according to the rules and precepts of the law of nations, and more 
particularly the law of war, are cognizable by such tribunals. And 
by Article of War 15, Congress has incorporated by reference, 
as within the jurisdiction of military commissions, aU offenses which 
are defined as sllch by the law of warand which may constitu
tionally be included within that jurisdiction. pp. 28, 30; 

7.	 Thie" Court has always recognized and applied the law of war as 
including that part of the law of nations which prescribes, for the 



 

 

4 JULY SPECIAL· TERM, 1942. 

8yllabus.	 317U.8. 

conduct of war, the status, rights and duties ofenemy nations as well 
as of enemy individuuls. P.27. 

8. The offense eharged	 in this ease was an offense against the law 
of war, the trialof whieh ,by military eommission had beenauthor
ized by Congress, and whieh the Constitution does not require to be 
tried by jury. Ex parte. Milligan, 4 Wall. 2, distinguished. P. 45. 

9.	 By the law of war, lawful eombatants are subjeet to .eapture 
and detention as prisoners of war; unlawful combatants, in addition, 
are subject to tria! and punishment by military tribunals for acts 
which render their belligerency unlawful. P. 30. 

10.	 It has long been aceepted praetice by our military' authorities 
to treat those who, during time of war, pass surreptitiously from 
enemy territory into our own, discarding their uniformsupon entry, 
for the commission of hostile acts involving destruction of life or 
property, as unlawful combatants punishable as such by military 
commission. This practice, aecepted and followed by other gov
ernments, must be regarded asa rule or principle of the law of war 
recognized by this Government by its enaetment of the Fifteenth 
Artiele of War. P.35. 

11.	 Citizens of the United States who associate themselves with the 
military arm of an enemy government, and witJ;1 its aid, guidance 
and direction enter this country bent on hostile acts, are enemy 
belligerents within the meaning of the Hague' Convention and the 
law of war. P. 37. . 

12.	 Even when committed by a citizen, the offense here charged is 
distinct from the criníe of treason defined in Article III, § 3 of the 
Constitution, since the absence of uniform essential to one is irrel
evant to the other. P.38. 

13.	 Article III; § 2, ll.nd the Fifth and 8ixth Amendments of theCon
stitutidn didnot extenďthe right to demanda jury to trials by mili
tarycoDunissioJiorrequire that offenses against the law of war, not 
triable by jury atcommon law, be tried <mly in civil courts. P.38. 

14. Section 2 cf the Act ofCongress of April 10, 1806, derived from 
. the R~olution oUhe Continental Congress of August 21,1776, and 
whichiníposed the death penalty on alien spies "according tó the law 
and usage ofnations, by sentence of a general courtmartial," was a 
contemporary construction of Article III, § 2 of the Constitution and 
of the Fifth and Sixth AIDendments, as not foreclosingtrial by mili
tary tribunals,' without a jury, for offenses against the law .of war. 
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committed hy enemies not in or associated with our Armed Forces. 
It is a construction which has been followed since the founding of 
our government, and is now continued in the 82nd Article of War. 
Such a construction is entitled to great respect. P. 4l. 

15.	 Since violation of the law oí war is adequately alleged in this case, 
the Court :finds no occasion to consider the validity of other specifi
cations based on the 81st and 82nd Articles of War, or to construe 
those articles or decide .upon their constitutionality as BO construed. 
P.46. . 

Leave to file petitions for habeas corpus in this Court denied. 
Orders oí District Court (47 F. Supp. 431), affirmed.. 

The Court met in Special Term, on Wednesday, July 29, 
1942,pursuant to a caU by the Chieí Justice having the 
approval oí aU the Associate Justices. 

The Chief Justice announced thai the Court had con
vened in Special Term inorder that certain applications 
might be presented to it and argumentbe heard in respect 
thereto. ' 

In response to an inquiry by the Chief Justice, the At
torney General stated that the Chief Jp.stice'sson, Major 
Lauson H. Stone, U. S. A., had, under orders, assisted 
defense counsel before the Military CommissioI)., in the 
case relative to which the Special Term of the Court was 
caUed; but that Major Stone had had no connectionwith 
this proceedlng before this Court. Therefore, said the 
Attorney General, counsel for aU the respective parties fu 
this pl'oceeding joined in urging the Chief Justice to par
ticipate in the consideration and decision of the matters to 
be presented.. Colonel Kenneth C. RoyaU, of counsellor 
the petitioners, concurred· in the statement and request 
.of the Attorney General. 

The applications, seven in number(ante, p.l, n.l), first 
took the form of petitions to thisCourt for leave to file 
petitions for.writs of habeas corpus to secure the release 
of the petitioners from the custody oí Brigadier Heneral 
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Albert L. Cox, U. S. A., Provost Marshal of the Military 
District of Washington, who, pursuant to orders, was 
holding them in that District for and during a trial before 
a Military Commission constituted by an Order of the 
President of the United States. During the course of 
the argument, the petitioners werepermitted to file peti
tions for writs of certiorari, directed to the United States 
Court of Appeals for the District of Columbia, to review, 
before judgment by that Coud, orders then before it by 
appeal by which the District Court for the District of 
Columbia had denied applications for leave to file peti
tions forwrits of habeas corpus. .. 

After the argument, this Court delivered aPer Curiam 
Opinion, disposing of the cases(footnote, p. 18). A full 
opi:riion, which is the basis of this Report, was filed with 
the Clerk oť theCourt on October 29, 1942, post, p. 18. 

Colonel Kenneth C. Royall and Colonel Cassius M. 
Dowell had been assigned ás defense counsel by the Presi
dent in his Order appointing the Military Commission. 
Colonel Royal1 argued the case and Colonel Dowell was 
with him on the brief. 

Eneniy aliens may resort to habeas corpus. Ex parte 
Milligan, 4 Wall. 2, at pp. 115-121; Kaufman v. Eisen
berg, 32 N. Y. S. 2d 450; Ex parte Orozco, 201 F. 106; Ex 
parte Risse, 257 F. 102; 55 Harvard L. Rev. 1058; 31 Ops. 
Atty. Gen. 361. 

50 U. S. C. § 21 relates only to internment and does not 
authorize a proclamation denying to alien enemies the right 
to apply for writ of habeas corpus. 

The 82nd Article of War, which provides for trial and 
punishment of spiesby courts-martial 01' by military com
mission, must be construed as applying only to ofIenses 
committed in connection withactua! military óperations, 
or on or near military fortifications, encampments, or 
installations. " . 

.', 
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Mere proof that persons in uniform landed on the Amer
ican coast from a submarine, or otherwise, does notsupply 
any of the elements of spying. None of the petitio:ners 
committed arty acts on, near, or in connection withany' 
fortifications, posts, quarters, or encampments of the 
Army; or on, neat, or in connection with any other Inili
tary instal1ations; orat any location within the zone 'of 
operations. 2 Wheaton, Int. L., 6th Ed., 766; 20ppen
heini,' Int. L., 1905 Ed., 161; Ha11eck, Int. L., 3d Ed., 573. 
ln the absence of evidence ofany acts within this zone, 
there is nóauthority for a military commission under 
Article of War 82. . 
. That the acts al1eged to have been comnÍitted by the 

petitioners in violation of the 81st Al'ticle were not in the 
zone of military operations would also preclude the juris- . 
diction of a military commission to try this offense. See 
18 U. S.,C. § 1; 50 U.S. C. §§ 31-42,101-106. The peti
tioners were arrested by the civil authorities, waived 
arraignment before a civil court, and also waivedremoval 
to another federal judicial district. The civil courts 
thereby acquired jurisdiction; andthere was no authority 
for the niilitaryauthorities to oust these courts of this 
jurisdiction. 

The Rliles of Land Warfare describe no such offense as 
that setforth in the specifications of the first charge. 
These Rules were prepared in 1940 under the direction of 
the Judge Advocate General, and purport to include a11 
offenses against the law of war. 

The so-ca11ed law cif war is a species of international 
law analogous to common law. There is no common 
iaw crlme against the UnitedStates. 

The firstcharge sets out no more than th'e offenses of 
sabotage and espionage, which are specifica11y covered by 
50 U. S. C., §§ 31-42, 101-106, and which are triable by the 
civil courts. 
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The charge of conspiracy can not stand if the other 
charges fall.' Furthermore, 18 U. S. C. 88 dea-ls expressly 
with the offense of conspiracy, and this charge is not 
triable by a military commission. 

The conduct of the petitioners was nothing more than 
preparation to commit the crimeoí sabotage~ The objects 
of sabotage had never been specificallyselected and the 
pIan did not contemplate any act oí sabotage within a 
period of three months. These íacts are not even suffi
cient to. constitute an attempt to commit sabotage. 

The civil courts were functioning both in the localities 
in which the offenses were charged to have been committed 
and in the District of Columbia where the alleged offenses 
were being tried. In these localities there was no martial 
law and no other. circumstances which would justiíy 
action by a military tribuna!. 

The only way in which the petitioners as a practical 
matter could raise the jurisdictional question was by 
petition for writ of habeas corpus. 

The military commission had no jur.i.sdiction over peti
tjoners. Article of vYar 2 de:fines the persons who are 
subject to military law, and includes members oí the armed 
forces and other designated persons. Military courts
martial and other military tribunals have no jurisdiction 
to try any other person for offenses in violation oí the 
Articles of War, except in the cases oí Articles 81 and 82. 
The same is true of any alleged violations of the law of 
war. Ex parte Milligan, supra;31 Ops. Atty. Gen. 356. 

Civil persons who commit acts in other localities than 
the zone of active military operations are triable only in 
the civil courts and under the criminal statutes. While it 
is true that the territory along the coast was patrolled by 
the Coast Guara; the patrol was unarmed. It would be 
a stramed use oí language to say that this patrol made 
the beach a military line or part of the zone oí active 
operations. 
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Nor is the situation changed by the fact that onthe 
.Long Island beach, some distanceaway, was located a 
Signal Corps platoon engaged in operating a radio locator 
station. Theevidence shows that this platooil did not 
patrol the beach and was not engaged in any military of-. 
fensive or defensive operátion at the time the petitioners 
landed.. The whole United States is divided into defense 
areas or sectors and the ol'ders therefor are substantially. 
similar to those providing for the southern and eastern 
dťfense sectors. If the prosecution were correct in its con
tention that the issuance of orders for these sectors creates 
a zone of active military operations, then the entire United 
States is a zone of active mi1itary opel'ations, and persons 
located therein are subject to the jl!risdiction ofmilitary 
tribunals. TheFlorida and Long Island seacoasts were 
not and are not in any true sense zones ofactive military 
operations, but are insteadparts of the Zone of the Interior 
as defined in the Field Service Regulations. 

Martial law is a matter of fact and not a matter of 
proclamation; and a proclamation assuming to declare 
martia!law is invalid unless the facts themselves support 
it. See Sterling V. Constantin, 287 U. S. 378. 

The Presidenťs Order and Proclamation did not create 
astate of martial law in the entire eastern part of the 
United States. In view of the facts, there was no adequate 
reason, eitherof military necessity Ol' otherwise, for de
priving any persons in that area ofthe benefit of constitu
tiona! provisions guaranteeing an ordinary and proper 
trial before a civil court. Ex parte M illigr;,n, supra. 

The President had no authority, in absence of statute, 
to isSue the Proclamation. In England, the practice has 
been to obtain authoritJ of Parliament forsimilar action. 
4 and 5 Geo. V, C. 29; 5 and 6 Geo. V, C. 8; 10 and 11 Geo. 
V, C. 55; 2 and 3 Geo. VI, (1939) c..62. Congress alone 
can suspend the writ of habeas corpus, and then (mly in 
cases of rebellion Ol' invasion. Const., Art. I, § 9, cL 2; 
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Ex parte Merryman, 17 Fed. Cas. 114; Ex parte Bollma,:"', 
4 Cranch 101; McCall v. McDowell, Fed. Cas~ No. 8673; 
Ex parte Benedict, 3 Fed. Cas. No. 1292; Willoughby, 
Const. L., § 1057. 

.The Proclamation was issuedafter the commission of 
the acts which are charged as crimes and isex post facto. 
Congress itself could not have passed valid legislation 
increasing the penalty for acts already committed~ Const., 
Art. I, § 9, cl. 3; Thompson v. Utah, 170 U. S. 343; Burgess 
V. Salmon,97 U. S. 384. 

The Proclamation is violative of the Fifth and Sixth 
Amendments, of Art. III, § 2, cl. 3, and of Art. I, § 9, cl. 2, 
of the Constitution. 

The Order is invalid because it violates éxpress pro
visions of Article of War 38 respecting rules oť evidence; 
and is inconsistent with provisions of Article 43 requiring 
concurrence of three-fourths of the Commission's mem
bers for convictionor sentence. 

Article 70 requires a preliminary hearing like one before 
acommitting magistrate, with liberty of the accused to 
cross-examine. This is ignored by the Order; 

Whereas Article 50% requires action by the Board of 
Review and the recommendation oi the Judge Advocate 
General before the case is submitted to the President, the 
Order requires that the Commission transmit the record 
of the trial, including any judgment Ol' sentence, directly 
to the President for his action thereon. 

The Order has made it impossible to comply with the 
statutory provisions, by directing the Judge Advocate 
General (and the Attorney General) to conduct the prose
cution, thereby disqualifying the Judge Advocate General 
and his subordinates 'from acting as a reviewíng authority. 
The proceedings disclose that the Judge Advocate General 
has in fact assisted in the conduet of the prosecution. 

This is a materia1 violation of the statutory rightsaf
fordedaccused persons by th~ Articles of War. The 
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provisions of Articles 46 and 50% are the methods of ap
peal by a person triedbefore a military commission. The 
Order deprives them of this rriethod of appeal. 

A cardinal purpose of Article 38 was to provide a pro
cedure for military commissions, with' the proviso that 
nothing in the procedure shall be "contrary to or incon
sistent with" the Articles ofWar. 

The President had no authority to delegate the rule
Illil,king power under Art. 38 to the Commission. In vio
lation of Articles 38 and 18 thé petitioners were denied 
the right to challenge a member of theCommission per
emptorily. Confe~sions of the deferidants were improperly . 
admitted against each other. 

If it be suggested that these are matters which do not 
affect the jurisdiction of the Commission or the validity 
of the proceedings, but are merely questions which may 
be raised on appeal orreview, the answer is that the Order 
deprived the petitioners of such appeal or review. 

Citing Ex parte Milligan, 4 Wall. 2; Sterling v. Con
stantin, 287 U. S. 378; Caldwell v. Parker, 252 U. S. 376; 
Kahn v. Anderson, 255 U. S. 1; Home Building & Loan . 
Assn. v. Blaisdell, 290 U. S. 398; Carter v. Carter Coal 
Co., 298 U.S.330; 55 HarvardL. Rev. 1295; 31 Ops. A. G. 
363. 

Attorney General Biddle, with whom Judge Advocate 
General Mvran C. Cramer, Assistant Solicitor General 
Cox, and Col. Erwin M. Treusch were on the brief, for 
respondent. 

Enemies who invade the country in tiine of war have nO 
privilege to question their detention by habeas corpus. 
Halsbury's Laws of England, 2d Ed., Vol. IX, p. 701, par. 
1200; p. no, par. 1212; Blackstone, 21 Ed., Vol. 1, c. 10, p. 
372; Sylvester's Case, 7 Mod.150 (1703); Rex v.Knocka
loe Camp Commandant, 87 L.'J K .. B. N. S. 43 (1917); 
Rex v. Schiever, 2 Butr. 765 (1759) ;'Purly v. Newnham, 
2 Doug. K. B. 419 (1780); ThreeSpa,nis0 Bailors, 2 W. B. 
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1324 (1779); Rex v. Superintendent o/Vine Street 
PoliceStation, [1916] 1 K. B. 268; Schaffeniusv. Goldberg, 
[1916] 1 K ..B. 284; Rules o/ Land Warfare, pars,.9, 70, 
351, 352, 356. 

If prisoners oť war are denied the privilege oť the writ 
oť habeas corpus, it is inescapable that petitioners are not 
entitled to it. By removal oť their uniforms beťore their 
capture, they lost the possible advantages oť beingprison
ers oť war. Surely, they did not thus acquire a privilege 
even prisoners oť war do not have. 

Whatever privilege may be accorded to such enemies is 
accorded by sufi'erance, and may be tak:en away by the 
President. Alien enemies-even those lawťully resident 
within the country-have no privilege oť habeas corpus 
to inquire into the cause oť their detention as dangerous 
persons. Ex parte Graber, 247 F.882; Minotto v. Brad~ 

ley, 252 F. 600. See also Ex parte Weber, [1916] 1 K. B. 
280, affirmed [1916] 1 A. C. 421; Rex v. Superintendentof 
Vine Street Police Station, [1916] 1 K. B. 268; Rex v. 
Knockaloe CampCommandant, 87 L. J.K. B. N. S. 43; Re 
Chamryk, 25 Man. L. Rep. 50; Re Beranek, 33 Gnt. L. 
Rep. 139; Re Gottesrftan, 41 Gnt. L. Rep. 547; Gusetuv. 
Date, 17 Quebec Pro 95; Act oť July 6, 1798,50 U.S. C. 
§ 21; De Lacey v. United States, 249 F. 625. 

The fact is that ordinary constitutional doctrines do not 
impede the Federal Government in its dealings with 
enemies. Brown v. United States, 8 Cranch 110, 121
123; Miller v. United States, 11 Wall. 268; Juragua Iron 
Co. v. United States, 212 U. S. 297; De Lacey v. United 
States, 249 F. 625. . 

ThePresidenťb' power over enemies who enter' this 
country in time oť war, as armed invaders intending to 
commit hostileacts, must be absolute. . 

In his Pro.clamation, the President took the action he 
deemed necessary to deal with persons he and the armed 
ťorces under his cOIIlmand reasonably believed to beenemy 
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invaders. He dec1ared that aIl' such persons should be 
subject to the law of war and triable by military tribunals. 
He removed whatever privilege such persohs might other
wise have had to seek any remedy or maintain any proceed
ing in the courts oí the United 8tates. 

These acts were c1early withinhis power as Commander 
in Chief and Chief Executive, and were lawful acts of the 
sovereign-the Government ofthe United 8tates-in time 
ofwar. . 

The prisoners are enemies who fall squarely within tl}.e 
terms of the Presidenťs proc1amation. Cf. Trading with 
the Enemy Act of 1917, §§ 2, 7 Cb). 

To whatever extent the President has power to bar 
enemies from seeking writs of habeas corpus, he clearly 
has power to define "enemy" as including a class as broad 
as that described in the Trading with the Enemy Act. 

Even if it be assumed that Burger and Haupt are citizens 
of the United 8tates, this does not change their status as 
"enemies" of the United 8tates. Hall, Int. L. (1909) 490
497; 2 Oppenheim, Int. L. (1940) 216-218.. This rule 
applies to all persons living in enemy territory, even if 
they are technically United 8tates citizens. Miller v. 
United States, 11 Wall. 268; Juragua Iron Co. v. United 
States, 212 U. 8.297, 308. The return of Burger and 
Haupt to the United 8tates can not by any possibility be 
construed as an attempt to divest themselves of their 
enemy character by reassuming their duties as citizens. 

The offenses charged against these prisoners are within 
the jurisdiction of this military commission. Articles of 
War 81 and 82 (10 U. 8. C., §§ 1553-4). 

The law of war, like civil law, .has a great lex non 
scripta, its own common law. This "common law of war" 
(Ex parte Vallandigham, 1 Wall. 243,"249) is a centuries
old body of largely unwritten rules and principles of inter
nationallaw which governs the behavior of both soldiers 
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and civilians duringtime of war. Winthrop, Military 
Law and Precedents (1920), 17,41,42,773 ff. 

The law of war hbS always·been applied in this country. 
The offense for whichMajor André was convicted-pass

-ing through our lines in civilian dress, with hostile pur
pose-is· one oí the most dangerous offenses known to 
the law oí war. The other offenses here charged-appear
ing behind the lines in civilian guise, spying, relieving the 
enemy, and conspiracy-are equally serious and also de
mand severe punishment. See Digest oj Opinions oj 
Judge Advocate General, Howland (1912), pp. 1070-1071. 
Cf. lnstruction jor the Government oj Armies oj the 
United States in the Field (G. O. 100, A. G. O. 1863) § I, 
par. 13; Davis, Military Lawoj theUnited States (1913), 
p. 310; Rules oí Land Warfare, §§ 348,351,352; Artic1e of 
War 15. 

The definition of lawful belligerentsappearing in the 
Rules of Land Warfare (Rule 9) was adopted by the 
signatories to the Hague Convention in Artic1e I, Annex 
to Hague Convention No. IV of Oct. 18, 1907, Treaty 
Series No. 539,and was ratified by the Senate of the United 
States.· 36 Stat. 2295. Our Government has thus recog
nized the existence oť a c1ass of unlawjul belligerents. 
These unlavyful belligerents, under Artic1e of War J5, are 
punishable under the common law of war. See text 
writers, supra; Ex parte Vallandigham, 1 WaU. 243, 249. 

Military commissions in the United States derive their 
authority from the Constitution as well as statutes, mil
itary usage, únd the common law of war. Const., Arl;. I; 
Art. II,·§ 2 (1). In Congress and the President together is 
lodged the power to wage war successfully. Home ~uild
ing & Loan Assn. V. Blaisdell, 290 U. S. 398, 426. 

Military commissions have been acknowledged by Con
gressional statutes which have recognized them as courts 

. of military law. Artic1es ofWar 15,38,81,82; 10 U. S. C. 
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§§ 1486, 1509, 1553, 1554. Their authority has also been 
recognized in presidential proc1amations and orders, rul
ings of the courts,and opinions of the Attorneys General. 

The offenses charged here are unquestionably withinthe 
jurisdiction of military commissions. The prisonersare 
charged with violating Articles of War81 and 82 (10 U. S. 
C., §§ 1553-4) whieh specifically provide for trial by rnili
tary commission.They are also charged with violating 
the common law ofwar in crossing our military lines and 
appearing behind our lines in civilian dress, with hostile 
purpose, and with conspiring to commit all the above vio

"lations, which in itself constitutes an additional vio
latiM. of the law of war. The jurisdiction of military 
commissions over these offenses under the law af war (in 
addition to the specific offenses codi:6.ed in thE;l Articles of 
War) is expressly recognized by Artic1e of War 15 (10 U. S. 
C. § 1486). 

The military commission has jurisdiction over the per
sons 6f these prisoners. Ex parte Milligan-, 4 Wall. 2, 123, 
138-139. The offenses charged here arise in theland or 
naval forces. The law of war embraces citizens asw~ll as 
aliens (enemyor not); and civilians as well assoldiers are 
aH within their scope. Indeed it was for the very purpose 
of trying civilians for war crimes that military commis
sions first came into use. Winthrop, Military Law and 
Precedents (1920) 831-841. 

This broad comprehension of persons is well within thE;l 
limits of the excepting c1ause of the Fifth Amendment. 
That c1ause has been almost universally construed to in
clude civilians. Wiener, 1I1anual oj 111artial Law (1940), 
137; Morgan, Court-Martial Jurisdictionover Nonmili
tary Persons under the Articles ofWar, 4 Minn. L. Rev. 
79, 107; Winthrop, Military Law and Precedents (1920 
ed.) 48, 767; Fletcher, The Civilian 'and the War Power, 
2 Minn. L. Rev. 110, 126; 16 Op. Atty. Gen. 292; Ex 
parte Wildman, 29 Fed. Cas. 1232. Such construction 
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is founded in common sense: of all hostile acts, those by 
civilians are most dangerous and should be punished most 
severely. ' 

By the law of war, war crirnes canbe committed any
where "within the 'lines of a belligerent." Oppenheim's 
lnt. L. (Lauterpachťs 6th ed. 1940) 457. Having vio
lated the law of war in an area where it obviously applies, 
offenders are subject to trial by military tribunals wher

, ,, 
ever they may be apprehended. Congress may grant ju
risdiction to try civilians for offenses which "occur in the 
theatre of war, in the theatre of operation~in any pIace 
over which the military forces have actual control and 
jurisdiction:' Cf. Morgan, supra, at 107; Wiener, supra, 
at 137. Neither the Bill of Rights nor Ex parte Milligan 
grants to such persons constitutional guarantees which the 
Fifth Amendment expressly denies to our own soldiers; 
Cf. 2 Warren, The Supreme Court in United States His
tory (1937) 418; Corwin, The President: Office and Pow
ers (2d ed. 1941) 165; United States v. McDonald, 265 F. 
754. The test of whether or not the civil courts are open 
to punish civil crimes !s too unrealistic a test to be applied 
blindly to aU exercises of military jurisdiction. 

The judgment Qf the President as to what constitutes 
necessity for trial by military tribunal'should not lightly 
be disregarded. Prize Cases, 2 Black 635. The English 
courts have not only long since rejected the doetrine of 
Ex parte Mitligan, which thev once accepted, but also 
h~ve recently sustained a wide discretion granted to the 
Executive for the detention of persona suspected of hostile 
associations. Liversidge v. Anderson, [1942] 1 A. C. 206; 
Greene v. Secretary oj State for Home AfJairs, [19~2] 1 
A. C.284. 

Courts do not inquire into the Executive's determina
tion on matters, of the type here ínvolved. Martin v. 
Mott, 12 Wheat. 19. Cf. United States v.George S. Bush 
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& Co., 310 U. S. 371 ;United States v. Curtiss-Wright Ex
port Corp., 299 U. S. 304, 320; Dakota Central Tel. Co. v. 
South Dakota, 250 U.S~ 163. Even if it be assumed that 
the Presidenťs nomination of a military commission to 
try war criminals, as specified by Congress, mustbe tested 
by the "actual and present necessity" criterion of the 
majority opinion in the Milligan case, this Court will not 
review the Presidenťs judgment save in a caseof grave 
and obvious abuse. M oyer v. Peabody, 212 U. S. 78; 
Sterling v. Constantin, 287 U. S. 378. 

The Commisšion was legally convenedand constituted. 
Kurtz v. M offitt, 115 U. S. 487, 500; Keyes v. United States, 
109 U. S. 336. 

The procedure and regulations prescribed by the Presi
dent are proper. Article of War 43, requiring unanimity 
for a death sentence, refers to courts-martial. It has no 
application to charges referred to a military commission. 
The Presidenťs order did not mab improper provision 
for review, Articles of War 46, 48, 50lh and 51 considered. 
There was no improper delegation of rule-making 
power. 

The doctrine of unconstitutional delegation of powers 
relates only to the improper trlmsfer of powers from one 
of the three branchesof the government to another. Uhas 
nothing to do with delegations by the ChiefExecutive to 
his military subordinates within the executive branch. 
Military courts "form no part of the judicial system of the 
United States." Kurtz v. Moffitt, 115 U. S. 487, 500. 

Objections to the actions of the Commissionon a variety 
of grounds, ranging from its refusal to permit peremptory 
challenges to its rulings on the admissibility and suffi
ciency of evidence, are not cognizable by this Court; The 
writ of habeas corpus can only be used to. question the 
jurisdiction of a military tribunal. I t cannot be converted 
into a device for civil court review. 

503873-43-9 
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MR. CHIEF JUSTICE STONE delivered the opinion of the 
Court. 

These cases are brought here by petitioners' severa! 
applicationsfor leave to :file petitions for habeas corpus 
in this Court, and by their petitions for certiorari to 
review orders of the District Court for the District of 
Columbia, which denied their applicationsfor leave to 
:file petitions for habeas corpus in that court.. 

The question for decision is whether the detention of 
petitioners by respondent for trial by Military Commis
sion, appointedby Order of the President of July 2, 1942, 

Tbe following is the per cunam opinion filed July 31, 1942: 
PER CtrnrAM; . 

In these causes motions for leave to file petitions for habeas corpus 
werepresented to the United States District Court for the District of 
Columbia, wbich entered orders denying thé motions. Motions for 
leave to ·file petitions for habeas corpus were then presented to tbis 
Court, andthe merits of the applications were fully argued at the 
Special Term of Court convened on July 29, 1942. Counsel for peti
tioners subsequently. filed a notice of appeal froni the order of the 
District Court to the Unit!;ld States Court of Appeals for the District 
of Columbia, and they have perfected their appeals to that court. 
Tbey have presented to this Court petitions for writs of certiorari 
before judgment of the United States Court of Appeals for the District 
of Columbia, pursuant to 28 U. S. C. § 347 (a).. The petitions are 
granted. In accordance with the stipulation between counsel for 
petitioners and for the respondent, the papers filed and argument 
had in connection with the applications for leave to filepetitions for 
habeascorpus are made applicable to the éertiorari proceedings. 
. Tbe Court has fully considered the questions raised in these cases 

and thoroughly argued at the bar, and has reached its conclusion 
upon them. :It now an.D.ounces its decision and enters its judgment. 
in each case, in advance of the preparation of a full opinion which 
necessarily will require a considerable period of time for its preparation 
and which, when prepared, will be filedwith the Clerk. 

Tbe Court holds: 
(1) That the charges preferred against petitioners on which they 

;tre being tried by mUitary cOIJ!.mjssion appointed by the order of the 
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on charges preferredagainst them purporting to set out 
their violations of the law of war and of the Articles of 
War, is in conformity to the lawsand ConsÚtution of the 
United States. 

After denial of their applications by the District Court, 
47 F. Supp. 431, petitioners asked leave to :file petitions 
for habeas corpus in this Court. In view of the public 
importance ofthe questions raised by their petitions and 
of the· duty which rests on the courts, in time of war as 
wellas in time of peace, to preserve unimpaired the con:'" 
stitutional safeguards of civil liberty, and because in 
our opiIiion the public interest required that we consider 
and decidethose questions without anyavoidable delay, 
we directed that petitioners' applic~tions be set down for 
full oral argument at a special term of this Court, con
vened on July 29, 1942. The applications for leave to 
:file the petitions were presented in open court on that 
day and were heard on the petitions, the answers to them 
of respondent, a stipulation of facts by counsel, and the 
record of the testimony· given before the Commission.. 

While the argument was proceecling before us, peti
tioners perfected their appeals from the orders of the 
District Court to the United States Court of Appeals for 
the District. of Columbia and thereupon :filed wíth this 

President of July 2, 1942, allege an offense or offenses which the 
President is authorized to order tried before a military commission. 

(2) That the military commission was lawfully constituted. 
(3) That petitioners are· held in lawful custody for tria1 before 

the military cammission, and have not shown cause for being dis
charged by writ af habeas corpus. 

The mations for leave to file petitions for writs of habeas carpus 
ar~ denied. . 

The orders of the District Court are affirIÍled. The mandates are 
directed to issue forthwith. 

MR. JUSTICE MURPHY took no part in the consideration or decision 
of these cases. ' 
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Court petitions for certiorari to the Court ofAppeals be
fore judgment, pursuant to § 240 (a) of the Judicial Code, 
28 U. S. C. § 347 (a). We granted certiorari before judg
ment for the reasons whichmoved us to convene the special 
terro of Court. In accordance with the stipulation of 
counsel wetreat the record, briefs and arguments in the 
habeas eorpus proceedings in this Court as the record, 
bdefs and arguments upon the wrHs of certiorari. 

On July 31, 1942, after hearing. argument of counsel 
and after full consideration of all questions raised, this 
Court affirmedthe orders of the District Court and denied 
petitioners' applications for leave to:file petitiůns for ha
beas corpus. By per curiam opinion we announced the 
decision of the Court, and that the full opinion in the 
causeswould be prepared and filed with the Clerk. 

The fol1owing facts áppear from the petitions or are 
stipulated.. Except as noted they are undisputed. 

All the petitioners were born in Germany; al1 have lived 
in the United States. AUreturned to Germany between 
1933 and 1941. AU except petitioner Haupt are admit
tedly citizens of the German Reich, with which the United 
States is at war. H~upt Cl:ime to this countrywith his 
parents when hewas five years old; it is contended that he 
became a'citizen of the· United States. by virtue of the 
naturalization of his parents during his minority and that 
he has not since lost his citizenship. 'The Government, 
however, takes the position that on attaining his majority 
he elected to maintain German allegiance and citizenship, 
or in a1'1y case that he has by his conduct renounced or 
abandoned his United States citizenship. See Perkins v. 
Elg, 3q7 U. S.' 325, 334; United States ex rel. Rojak v. 
MarshalL, 34 F. 2d 219; United States ex rel. Bcimeca v. 
Husband,6 F. 2d 957, 958; 8 U. S. C. § 801, and compare 
8 U.S.C. § 808. For reasons presently to be stated we do 
not find it necessarv t,o reHolve these contentions. 
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After the declaration o~war betweentheUnited States 
and the German Reich, petitioners received training at a 
sabotage school near Berlín, Germany, where they were 
instructedjn the use of explosives and in methods of secret 
writing. Thereafter petitioners, with a German citizen, 
Dasch, proceeded from G~rmany to a seaport in Occupied 
France, where petitioners Burger, Heinck and· Quiriri, to'
gether with Dasch, boarded a German :submarine which 
proceeded across the Atlantic to Amagansett Beach on 
Long Island, New York. The four were there landed 
from the- submarine in the hours of datkness, on or about 
June 13, 1942, carrying with them a supply of explosives, 
fuses, and incendiary and timing devices. While 13:nding 
,they wote German Marine Infantry uniforms or parts of 
Jlniforms. Immediatelyafter lariding they buried their 
l.in:iforms and the other articles mentioned, and proceeded 
in civilian dress to New York City. 

Theremaining four petitioners at the same French 
port boarded another Germansubmarine, which carried 
them across the Atlantic to Ponte Vedra Beach, Florida. 
On or about June 17, 1942, they came ashore during the 
hours. of darkness, wearing caps of the German Marine 
Infantry and carrying with therr:i. a supply of explosives, 
fuses, and incendiary and timing devices. They immedi
ately buried their caps and the other articles mentioned, 
and proceeded in civilian dress to Jacksonville, Florida, 
and thence to. various points in the United States. AH 
were takeninto custody in New York orChicago by agents 
of the Federal Bureau of Investigatioh. AH.had r~ceived 

instructions in Germany from an officer of the German 
High Command to destroy war industries and war facili
tiesin the United States, for which they or their relatives 
in Germany were to receive salary payments from the 
German Government. They also had been paid by- the 
German Government duri:Qg theircourse of training at 
the sabotage school and had received substantial sums in 
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United States cUrrency, which were in their possession 
when. arrested. The currency hadbeen handed to them 
by an officerof the German High Command, who had 
instructed. thein to wear their German uniforms while 
landing in the United States.1 

The President,as President and Commander in Chief 
of the Army and Navy, by Order of July 2, 1942/ ap

· pointed a MilitarY Commissian and directed it to try 
petitionersforoffenses against the law of war and the 
Articles otWar, f:!,Ild prescribed regulations for thé pro
cedure on the tl'ial and for review of the record of the trial 
and of any judgment or sentence of the Commission. On 

.. the same day,byProclamation,8 the President declared 
that "all persons who are subjects, citizens or residents oí 
any nation at war with the United States or who give 
obedienceto or act under the direction of any such nation, 

lFrom June 12 ~ June 18, 1942, Amagansett Bell,ch, New York, 
and Ponte Vedra Beach, Florida, were within the area designated as 
the Eastern Defense Command of the United States Army, and subject 
to the provisions of a proclamation dated May 16,1942, issued by Lieu
tenant Qeneral Hugh A.Drum, United States Army, Commanding 
General, Eastern Defense 'Command (see 7 Federal Register 3830). 
On the night of June 12-13, 1942, the waters around Amagansett 
Beach, Long Island, were within the area comprising the Eastern Sea 
Frontier, pursuant to the orders issued by Admiral.· Ernest J. King, 
Commander in Chief of the United Stat€s Fleet aIid Chief of Naval 

· Operations. On the night of June 16-17, 1942, the waters around Ponte 
Vedra Beach, Florida, were within the area comprising the Gulf Sea 

·,Frontier, pursuant to similar orders. 
Onthe night of June 12-13, 1942, members of the United States 

Coast Guard, unarmed, maintained a beach patrol along the beaches 
surrounding Amagansett, 'Long Island, under written orders mention
ing the purpose of detecting landings. On the iůght of June 17-18, 
1942, the United States Armymaintained a patrol of the beaches 
surrounding and including Ponte Vedra Beach, Florida, under written 
ortlers mentioning the purpose of detecting the landing of enemy 
agents from submarines. 

2 7 Federal Register a03. 
8 7 Federal Register 5101. 



 

 

 

 

 

EX PARTE QUIRIN. 23 

1	 	 Opinion oť the Court. 

a.nd who during time of war enter or attempt to enter the 
United States ... through coastal or boundary de
fenses, and are charged with comm1tting or attempting 
or preparing to commit sabotage, espionage, hostile or 
warlike acts, or violations of the law of war, shall be sub
jeet to the law of war and to the jůrisdiction·of military 
tribun~ls." 

The Prodamatión also stated in terms that aH such 
persons were denied access to the courts. 

Pursuant to direction of the Attorney Geneml, the 
Federal Bureau of Investigation surrendered custody of 
petitioners to respondent, Provost Marshal of the Military 
District of Washington, who was directed by' the Secre
tary of War to receive and keep them in custody, and 
who thereafter heldpetitioners for trial before the 
Commission. 

On July 3, 1942, the Judge Advocate General's Depart
ment of the Army prepared and lodged with the Commis
sion the following charges against petitioners, supported 
by specifications: 

1. Violation of the law of 'war. 
2. Violation of Article 81 of the Articles of WarJ defin

, ing the offense	 of relieving or atte~pting to relieve, or 
corresponding with or giving intelligence to, the enemy. 

3. Violation of Artide 82, defining the offe~se of spying. 
4. Conspiracy to commit the offenses aHeged in charges 

1,2 and 3. 
The Commission met on July 8,. 1942, and proceeded 

with the trial, which continued in progreRs while the 
causes were pending ~ this Court. On July 27th, before 
petitioners' applications to the District Court, aH the 
evidence for the prosecution and the defense had been 
taken by the Commission and the case had beenclosed 

. except for arguments of counsel.	 	It is conceded that ever 
since petitioners' arrest the state and federal courts in 
Florida, New York, and the District of Columbia, imd in 
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the states in which each of the .petitioners was .arrested 
or detained, have boon open and-functioning normaUy. 

While it is the usual procedure on an application for a 
. writ of habeas corpus in the federal courts for the court 
to issuethe writ and on the return to hear anddispose of 
the case, it may without. issuing the writconsider and 
deterniine whether the facts allegedby the petltion, ii 
proved, would warrant discharge of the prisoner. Walker 
v. Johnston, 312 U. S. 275, 284. Presentation of the peti

. tion for judicial action is the institution of a suit. Hence 
denial by the district court of leave to file the petitions in 
these causes Wa8 the judicial determination ofa case or 
controversy, reviewable on appeal to the Court of Appeals 
and reviewable here by certiorari. Soo Ex parte Milligan, 
4 WaU. 2; 11~13; Betts v. Brady, 316 U. S. 455, 
458-461. 

Petitioners' main contention is that the President is 
without any statutory or constitutional authority to order 
the petitioners to be tried by military tribunal for offenses 
withwhich they are charged; that in consequence they 
are entit1ed to be tried in the civil courts with the safe
guards, i~cluding trial by jury, which the Fifth and Sixth 
.Amťmdments guarantee to aU persons charged in such 
courts with criminal offenses. In any case it is urged 
that the Presidenťs Order, in prescribi:ug the procedure of 
the Commission and the method for review of its findings 
and sentence, and the proceedings of the Commission un
der the Order, conflict with Articles of War adopted by 
Congress-particularly Articles 38, 43, 46, 50% and 7Q---., 
and are illegal and void. 

The Government chaUenges each pf these propositions. 
But regardlessof their merits, it also insists that petition
ers must be denied access to the courts, both because they 
areenemy aliens or have entered our territory as enemy 
belligerents,. and because the PresidenťsProclamation 

undertakes in terms to deny such access to the class ·of 
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persons defined by the Proclamation, which aptly de"' 
scribes the character and conduct of petitioners.· It is 
urged that if they are enemy aliensor if the Proclamation 
has force, no court mayafford the petitioners a hearing. 
But there·is certainly nothing in the Proclamation to pre
clude a('cess to the courts for determining its applicability 
to the particular case. And neither the Proclamation nor 
the fact.that they are enemy aliéns forecloses considera
tion by the courts of petitioners' contentions that the Con
stitution and laws of the United States constitutionally 
enacted forbid their trial by military commission. As an
nounced in our per curiam opinion, we have resolved those 
questions by our conclusion that the Commission has 
jurisdiction to try the charge preferred against petitioners. "' 
There is therefore no occasion to decide contentions of the 
parties unrelated tothi~ issue. We pass at once to 
the consideration of the basis of thé Commission's 
authority. 

We are not here concerned· with any question of the 
guilt or innocence rif petitioners.4 Constitutional safe
guards for the protection of aU who are charged with of.. 
fenses are not to be disregarded in order to inflict merited 
punishment on some who are guilty. Ex parte Milligan, 
supra, 119, 132; Tumey v. Ohio, 273 U. S. 510, 535; Bill· 
v. Texas, 316 U. S. 400, 406. But the detention and trial 
of petitioners--'Ordered bythe President in the declared 

. exercise of his powers as Commander in Chief of the Army 
in timeof war and of grave public danger-·are not to be 
set aside by thecourts without the clear conviction that 
they arein conflict with the Constitution or laws of Con..; 
gress constitutionally enacted. 

Congress and the President, like the courts, possess no 
power not derived from the Constitution. But one of 

4 As appears from the stipulation, a defense offered before the Mili
 
tary .Cominission was that petitioners had had no intention to obey
 

the orders given them by the officer of the German High Command.
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the objects of the Constitution, as declared by its preamble, 
is to "provide for the common defence." As a means to 
that end, the Constitution gives to Congress the pO'Ner to 
"provide for the common Defence," Art. I,§ 8, cl. 1; "To 
raiseand supportArmies," "To provide and maintain a 
Navy," Art. I, § 8, cl. 12, 13; and "To make Rules for the 
Government and Regulation of the land andnaval Forces," 
Art. I, §8, cl. 14. Congress isgiven authority "To declare 
War, grant Letters of Marque and ReprisaJ., and make 
Rules concerning Captures on Land and W~ter," Art. I, 
§8, cl. 11; and "To define and punishPiracies apd Felonies 
committed on the high Seas, and Offences against the Law 
of Nations," Art. I, § 8, cl. 10. And finally, the Constitu
tionauthorizes Congress "To makeall Laws whichshall 
be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this Con
I3titution in the Government of the United States, or in any 
Department or Officer thereof.". Art. I, § 8, cl. 18. 

The Constitution confers on the President the "execu
tive Power," Art. II, § 1; cl. 1, and imposes on him the duty 
to "take Care that thEl Laws be faithfully executed." .Art. 
II, § 3. It makes him the Commander in Chief of the 
Armyand Navy, Art. II, § 2, ~l. 1, and empowers him to 
appoint and commission officers of the tJnited States. 
Art. II, § 3, cl. 1. 

The Constitution thus invests the President, as Co.m
mander in Chief, with the power to wage war whichCon
gress has de.clared, and to carry into effect alllaws passed 
by Congress for the conduct of war and for the government 
and regulation oť the Armed Forces, and alllaws defining 
and punishing offenses against the law Of nations, includ
ing those which pertain to the conduct of war. 

By the Articles of War, 10 U. S. C. §§ 1471-1593,_Con
gress hasprovided rules for the government of the Army. 
It has provided for the trial a,nd punishment, by courts 
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martial, of violations of the Articles by members of the 
armed forces and by specifiedclasses of persons associated 
or serving with the Army. Arts. 1, 2.' But the Articles 
also recognize the "military commission" appointed by 
military command as an appropriate tribunal for the trial 
and punishment of offenses against the law of. war not 
ordinarily tried by court mártia1. 'See Arts. 12, 15. 
Articles 38 and 46 authorize the President, with certain 
limitations,to' prescribe the procedure for military com
missions. Articles 81 and 82 authorize trial, either by 
court martial or military commission, of those charged 
with relieving, harboring or corresponding with the enemy 
and those charged, with spying. And Article 15 declares 
that "the provisions of these. articles .conferring jurisdic
tion upon courts martial shall not be construed as depriv
ing military commissions ... or other military tribunaIs 
of concurrent jurjsdiction in respect of offenders or offenses 
that by statute or by the law of war may be triableby such 
military commissions ... or'other military tribunals." 
Article 2 inc1udesamong those persons subject to military 
law the personnel of our own military establishment. But 
this,as Article 12 provides, does not exclude from that class 
"any other person who by the law of war is subject to trial 
by military tribunals" and who under Article 12 may be . 
tried by court martial or under Article 15 by military 
commission. 

Similarly the Espionage Act of 1917, which authorizes 
trial in the district courts of certain offenses that tend to 
interfere with the prosecution of war, provides that noth
ing contained in the act "shall be deemed to liinit the 
jurisdiction of the general courts-martial, military, com
missions, or naval courts-martia1." .50 U. S. C. § 38. 

From the very beginning of its history this Court has 
recognized and applied the law of war as including that 
part of the law of nations which prescribes, for the conduct 
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of war, the status, rights and duties of enemy nations as 
well as of enemy individuals.5 By the Artic1es of War, 
and especia,lly Artic1e 15, Congress has explicitly provided, 
so far as it may constitutional1y do so, that military tri
bunalsshall have jurisdiction to try offenders or offenses 
against the law of war in appropriate cases. Congress, in 
addition to making rules forthegovernment of ourArmed 
Forces, hasthus exercised its authority to define and punish 
offenses againstthe law .of nations by sanctioning, within 
constitutional linůtations, the juriseliction óf military 
commissions to try persons for offenses which, acpording 
to the rules and precepts of the law of nations, and more 
particular1y ihe law ofwar, are cognizable by such tribu
nals. And 'the President, as C~mmander in Chief, by his 
Proc1amation in time of war has invoked that law. By 
his Order creating the present Commission he has under
taken to exercise .the authority conferred upon him by 
Congress, and also.suchauthority as the Constitution it
self gives the Commander in Chief, to dir~ct the per
formance of those functions which may constitutionally 
be performed by the !llilitary arm of the nation in time 
of war. 

An important incident to the conduct of war is the adop
tion oť measures by the nůlitary command not only to 
tepel and defeat the enemy, but to seize and subject to dis
ciplinary measures those enemies who in their attempt to 
thwart or impede our military effort have violated the law . , . . 

5 Talbot v. Jamon, 3 Dali. 133, 153, 159-61; Talbot v. Seeman; 1 
Cranch 1, 40-41; Maley v, Bhattuck, 3 Cranch 458, 488; Fitzsimmons 
v. Newport lm. Co., 4 Cranch 185, 199; The Rapid,8 Cranch 155, 
159-64; The St. Lawrence, \) CraÍ1ch 120, 122; Thirty Hogsheads oj 
Sugar v. Boyle, 9 Cranch 191, 197-98; The Anne, 3 Wheat. 435, 447-48; 
United SÚltes v. Reading, 18 How. I, 10; Prize Cases, 2 Black 635, 
666-67, 687; TheVenice, 2 Wcll. 258, 274; The William Bagaley; 5 
WaU. 377; Miller v. United States, 11 Wali. 268; Coleman v. Ten
nessee, 97 U. S. 509, 517; United States v. Pacific Rai1road, 129 U. S. 
227,233; Juragua Iron Co. v. United States, 212 U. S. 297. 
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of wl:tr.. It is uhnecessary for present purpóses to deter
mine to what extent $~Presidentas Commander in Chief 
has constitutional powerto. crel1te military commissibns 
without the support of Congressional legislation. 'For 
here Congress has authorized trial bf offenses against the 
law of war before such commissions. We are concerned 
only with the question whether it is within the constitu
tional power of the National'Government to place peti...; 
tioners upon trial before a military commission for the 
offenses with which they are charged. We mUljlt therefore 
Srst inquire whether any of the acts charged is an offense 
against the law of war cognizable before a military tri
bunal, and if so whether the Constitution prohibits the 
trial. We may assume that there',are acts regarded in 
other countries, or by some writers 0.11 international law, 
as offenses against the law of war which would not be 
triable by military tribunal here, either because they ar~ 

not recoghized by our courts as violations of the law of 
war or because they are of that class of offenses constitu
tionallytriable only bya jury. It was upon such grounds 
that the Court denied the right to proceed by military 
tribunal in Ex parte Milligan, supra. But as we shall 
show, these petitioners were charged with an offense 
against the law of war- which the Constitution does not 
require to be tried by jury. 

It is Tio objection that Congress in providing for the tria1 
of such offenses has not itself undertaken to codify that 
branch of ihternationallaw or to mark its precise bound
aries, br to enumerateordefine by statute aH the acts 
which that law condemns. An Act of Congress punishing 
"the crime of piracy, as defined by the law of nations" is 
an appropriate exercise of its constitutiona~ authority; 
Art. I, § 8, cl. 10, "to define and punish" the offense,·since 
it has adopted by reference the sufficiently precise defini
tion of internationa! law. United States v. Smith, 5 
Wheat.153; see The MariannaFlora, 11 Wheat.l, 40-41; 
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United States v. Brig MalekAdhel, 2 How. 210, 232; The 
Ambrose Light, 25 F. 408, 423-28; 18 U. S. C. § 481.6 

Similarly, by the reference in the 15th Artide of War to 
"offenders or offenses that ... by the law ofwar may 
be triable by such military commissions," Congress has 
incorporated by reference, as within the jurisdiction of 
military. commissions, .aH offenses which are. defined as 
such by the law'of war (compare Dynes v. Hoover, 20 
How. 65, 82), and which may coristitutionally be included 
within that jurisdictiori. Congress had the choice of crys
tallizing in permanent form and in minute detail every 
offense against the law of war, or of adopting the system 
of common law applied by military tribunals' so far as it 
should be recognized and deemed applicable by the courts. 
It chose the latter course. 

By universal agreement and practice, the law of war 
draws a diÉitinction between the armed forces and the . 
peaéeful populations of belligerent nations 7 and also be

6 Compare28 U. S. C. § 41(17), conferring on the federal courts 
jurisdiction over suits brought by aD. alien for a tort "in violation of 
the laws of nations"; 28U. S. C. § 341, conferring upon the Supreme 
Court such jurisdiction of suits against ambassadors· as a court of law 
can have "consistently withthe law of nations"; 28 U. S. C. §' 462, 
regulating the issuance of habeas corpus where the prisoner c1!iims 
some right, privilege or exemption under the order of a foreign state, 
"the validity and effect whereof depend upon the law of nations"; 
15 U. S. C. §§ 606(b) and 713 (b), authorizing certain loans to foreign 
governments, provided that "no such loans shall be made in violation 
of· intemational lawas interpreted by tOO Department of· State." 

7Hague Convention No. IV of October 18, 1907, 36 Stat.2295, 
ArticÍe I of the Annex to which defines the .persons to whom belligerent 
rights and dutiesattach, was signed by 44 nations.. See alsa Great 
Britain, War Office, Manualof Military Law (1929) ch. xiv, §§ 17-19; 
German GeneralStaff, Kriegsbrauch im Landkriege (1902) ch. 1; 7 
Moore, Digest of International Law, § 1109; 2 Hyde,Intern.átional 
L~w{1922) § 653-54; 2 Oppenheim, Intemational Law (6th ed. 1940) 
§ 107; Bluntsch1i, Droit International (5th ed. tr. Lardy) §§ 531-32; 

·4-Calvo, Le Droit lntemationalTheorique et Pratique (5thed. 1896) 
§§2034-35.. 
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tween those who are' lawful and unlawful combatants. 
Lawfulcombatants are subject to capture and deténtion 
as prisoners of war by 0PI>osing military forces. Unlawful 
combatants are likewise subject to capture and deten~ 
tion, bút in addition they are subject to trial andpun,.; 
ishment by military tribunals for acts which rerider their 
belligerency unlawfu1.8 The spy who secretly and with
out uniform passes the military lines of a belligerent in 
time of war, seeking to gather military information and 
communicate it to the enemy, or an enemy combatant 
who without uniform comes. secreťly. through the line~ 
for the purpose of waging war by destruction of life or 
property, are familiar examples of belligerents who are 
generally deemed not to be entitled to the statusof prison
ers of war, but to be offenders against the law of war sub
ject to trial and punishment by military tribuml1s. 'See 
Winthrop, Military Law, 2d ed., pp. 119&-97, 1219-21; 
Instructionsfor the Government of Armies oť theUnited 
States in the Field, approved by the President, General 
Order No. 100, April24, 1863, §§ IV and V. 

Such was the practice of our OWI1 military authotities 
before the adoption of theConstitu,tion,9 and during the 
Mexican and Civil Wars.10 

8 Great Britain, War Office, Manual of Military Law, ch. xiv, 
§§ 445-451; Regol,amento di Servizioin Guerra, § 133,3 Leggi e Decreti 
del Regno d'ltalia (1896) 3184; 7 Moore, Digest of International 
Law, § 1109; 2 Hyde, International Law, §§ 654,652; 2 Halleck,In
ternationalLaw (4th ed. 1908) § 4; 2 Oppénheim, International Law, 
§ 254; Hall, International Law, §§ 127, 135; Baty & Morgan, War, 
lts Conduct andLegal Results (1915) 172; Bluntschli, Droit Inter
nationaI, §§ 570 bis. 

9 On September.29, 1780, Major John Andre, Adjutant-General. to 
the British Army, was tt:ied by a "Board of General Officersll ap
pointed by General Washington, on a charge that he hadcome within 
the Iines for an interview with General Benedict Arnold and had been· 
captured. whiIe in disguise and traveIIingunder an assuIíled' name. 
Tbe Baard found that the facts cbarged were true, and tbat when 
captured Major Andre had in bis possession papers containing in
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Paragraph 83 of General Order No. 100 of Apri124, 1863, 
directed that: "Scouts or single soldiers," if disguised in 
the dress of the country, or in the uniform of the army 
hostile to their own, employed in obtaining information, 
if found within or lurking about the lines of the captor, 
are treated as spies, and suffer death." And Paragraph 

telligenee for the enemy, and reported their eonclusion that ;'Major 
Andre . . . ought to be eonsidered as a Spy from the enemy, and that 
agreeably to the law &d usage of nations ... he ought to suffer 
death." Major Andre was hanged on Oetober 2, 1780. Proeeedings 
of a Board of General Offieers Respecting Major John Andre, Sept. 
29, 1780, printed at Philadelphia in 1780." " 

10 During the Mexiean War mi!itary eommissions were ereated in a 
!arge number of instanees for the tria! of various offenses. See General 
Orderseited in 2 Winthrop, Military Law (2d ed. 1896) p. 1298, 
note 1. ' 

During the Civil War the military eommission was extensively used 
for the trial of offenses against tj:lelaw of war. Among the more sig

"nifieant eases for" present purposes are the following: 
On May 22, 1865, T. E. Hogg and others were tried by a military 

eommission, for "violations of the laws a,nd usages ofeivilized war," 
the speemeations charging that the aceused "being eommissioned, 
enrolled,enlisted or engaged" by the Confederate Govermnent, eame 
on board a United States merchant steamer in the.port of Panama "in 
the guisE of peaeefu1 passengers" with the purpose of eapturing the 
vessel and eonverting her into a Confederate emiser. The Commis
sion found the aceused guilty and senteneed them to be hanged. The 
reviewing" authority affirmed the judgments, writing an extensive 
opinion on the" question whether violations of the law of war were . 
alleged, but modified the sentenees to imprisomnent for life and 
for variousperiods oť years. Dept. of the Paeme, G. O. No. 52, 
June 27, 1865. 

"On January 17, 1865, John Y. Beall was tried by a military eommis- ' 
sion for "violation of the:laws of war." The opinion.by the reviewing 
authority reveals that Beall, holding a eommisSion in theConfederate 
Navy,eame on board a merehant vessel at a Canadian port in eivilian 
dress. and,with assoeiates, took possession of the vessel in Lake Erie; 
tht, a!so in disguise, he unsueeessfully attempted to derail a train in 
New·York Statei and to obtain military information. Hisconvietion 
by the Commission was affirmed on the ground that he wasboth a spy 
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84, that "Armed prowlers, by whatever.names they may 
be called, or persons of the enemy's territory, who, steal 
within the linesofthe hostile army, for the purpose of 
robbing, killing, or of destroying bridges, roads, or canals, 
or of robbing or destroying the mail, or of cutting the 
telegraph wires, are not entitled to the privileges of the 
prisoner of war."ll These and relatedprovisions have 

and a ~guerrilIa," and he was sentenced to be hanged..· Dept. of the 
East, G. O. No. 14, Feb.14, 1865. 

On January 17, 1865, Robert C. Kennedy, a Captain of the Con
federate Army, who was shown to have attempted, while in disguise, 
to setfire to the Cityof New York, "and to have been"seen in disguise 
in various parts of New York State, was convicted on charges of acting 
as a spy and violation of the law of war "in undertaking to carry on 
irregular and unlawfulwarfare." He was ,sentenced to be hanged, 
and the sentence was confirmed by the reviewing authúrity. Dept. 
of the East, G. O.. No. 24, March 20, 1865. 

On September 19,1865, William Murphy, "a rebel emissary in the 
employ oÍ and colleagued with rebel enemies," \Vas convicted by a mili
tary commission of "violation of the laws and customs of wať' for 
coming within the lines and burning a. United States steamboat and 
other property. G. C. M. O. No. 107, Apríl 18, 1866. 

Soldiers aI1d officers "now or late. úf the Confederate Army," were 
tried and convicted by military commission·for "being secretly within 
the lines of the United States forces,"James Hamilton, Dept. of the 
Ohio, G. O. No. 153, Sept. 18, 1863; for "recruiting men within the' 
lines," Daniel Davis, G. O. No. 397, Dec. 18, 1863, and William F. 
Corbin and T. G. McGraw,G.O. No. 114, May 4,1863; and for "lurk- " 
ing about the posts, quarters, fortifications and encampments of the 
armies of' the United States," although not "as a spy," Augustus A. 
Williams, Middle Dept., G. O. No. 34:, May 5, 1864. For other cases 
of violations of the law of war punished by milítary commissions during 
the CivilWar, see 2 Winthrop, Military Laws and Precedents (2d ed. 
1896) 1310-11. . 

• 11 See also Paragraph 100: "Amessenger or agent who attempts to 
steal through the territoryoccupied by the enemy, to further, in any 
manner, the interests of the enemy, if captured, is not entitled"to the 
privileges of the prisoner af war, andmay be deáltwitll according to 
the circumstances of the case." . " 

Compare Paragraph 101.
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been continued in substance by the Rules of Land War
fare promulgated by the War Department for the guid
ance of the Army. Rules of 1914, Par. 369-77; Rules 
of 1940, Par. 345-57. Paragraph 357 of the 1940 Rules 
provides that "All warcrimes are subject to the death 
penaÍty,although a lesser penalty maybe imposed." 
Paragraph 8 (1940) divides theenemy population into 
"armedJorces" and "peaceful population," and Paragraph 
9 names as distinguishing characterístics of lawful bel
ligerents that they "carryarms openly" and "have a fixed 
distinctive emblem." Paragraph 348declares that "per
sons who take l-lP. arms and cornrnit hostilities" without 
having the means of identification prescribed for bel
ligerents are punishable as "war criminals." Paragraph 
351 provides that "men and bodies of men, who, without 
being lawful belligerents" "nevertheless commit. hostile 
acts oí any kind" are not entitled to the privileges of 
prisoners of war if capturecl and may be tried by military 
commission and punished by death or lesser punishment. 
And paragraph 352 provides that "armed prowlers ... 
or persons oi the eil~my territory ·who steal within the 
lines oí the hostile army for the purpose of robbing, kill
ing, or of de.Stroying bridges, roads, or· canals, of robbing 
or destroying the mail, or of cutting the telegraph wires, 
are notentitled to be treated asprisoners of war." As is 
evident from reading these and related Paragraphs 345
347, the specified violations are intended to be only illus
trátive of the applicable principles of the common law of 
war, and not an exclusive enumeration o~ the punishable ' 
acts recognized as such by that law. The definition of 
lawful belligerents byParagraph 9 is thatadopted by 
Article 1, Annex to Hague Convention No. IV of October 
18, 1907, to which the United States was a signatory and 
which was ratified by the Senate in 1909. 36 Stat. 2295.. 
The preamble to the Convention declares: 
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"Until amore complete code of the lawsof war has been 
issued, theHigh Contracting Parties deem it expedient 
to declare that, in cases not included in the Regulations 
adopted by them, the inhabitants and the belligerents 
remain under the protection and the rule of the principles 
of the law of nations, as they result from the usages estab
lished amongcivilized peoples, from the laws of humanity, 
and the dictates ofl the public conscience;" 

Our Government, by thus defining·lawful belligerents 
entitled to be treated ~s prisoners of war, has recognized 
that there is a class of unlawful belligerents not entitled 
to thatprivilege, includingthose who, though combatants, 
do not wear "fixedand distinctive emblems." And by 
Article 15 of the Articles of War Congress has made pro
vision for their trial andpunishment by military com
mission, according to "thelaw of war." 

By a long course of practical administrativ~ construc
tion by lts military authorities,our Government has like
wise recognized that those who during time ofwar pass 
surreptitiously from enemy territory into our Qwn, dis
carding their uniforms upon entry, for the coriunission of 
hostile acts involving destruction of life or property, have 
the status of unlawful comba,tantspunishable assuch by 
military commission. This precept af the law Qf war has 
heen so recognized in practice both hereand abroad, and 
has sogenerally been accepted as valid by authorities on 
internationallaw 12 that wethink it must be regarded as 

l2 Great Britain, War Office, Manual of Military Law (1929) § 445, 
lists a large number of acts which, when committed within enemy !ines 
by persona in civilian dress associated with or acting uiJ.der the direc
tion of enemy armed forces, are "war crimes." The list includes: 
"damage to railways, war material, t~graph, or other means of .com
munication, in the interest of the eneniy.•.." 8ection ·449 states 
that aU "war crimes" are punishable by death. 

Authorities on lnternational Law have regardedas war criminals 
such persona who pass through the lines for the purpose of (a) destroy" 
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a rule or principle of the law of war recognized by this 
Government by its enactment ofthe Fifteenth Article of 
War. 

Speci:fication 1 of the :first charge is sufficient tocharge 
aU the petitioners with the offense of unlawful bellig
erency, tria! of which is within the jurisdiction of the Com
mission, and the admitted facts affirmatively .show that the 
charge is rtot merely colorable or without foundation. 

Speci:fication 1 states that petitioners; "being enemies 
of the United Státes and acting for ... the German 
Reiéh, a belligerent enemy nation, secretly and covertly 
passed, in civilian dress, contrary to the law of war, through 
the militiuy and naval lines and defenses of the United 
States ... and went behind such lines, contrary to the 
law of war, in civilian dress •.. for the purpose. of com
mitting ... hostile acts, and, in particular, to destroy 
certain war industries, war utilities and war materials 
within the United States." 

This speci:fication so plainlyaUeges violation of the law 
of war ás to require but brief discussion of petitioners' 
contentions. As wehave seen, enky upon our territory 

.ing bridges, war materials, eommunication facilities, etc.: 2 Oppen
heim, International Law (6thed.1940) § 255;8paight, Air Power and 
War Rights (1924)283; 8paight, Wa:r Rights on Land (1911) 110; 
Phillipson, Intemational Law and the Great War(1915) 208; Liszt, 
Das Včilkerrecht (12 ed.· 1925),§58 (B) 4; (b) carrying messages 
secretly: Hall, International Law'(8th ed. 1924) § 188; Spaight, War 
Rights on Land 215; 3 Merignhac, Droit Public International (1912) 
296-97; Bluntschli, Droit IntemationalCodifié (5th ed. tr. Lardy) 
§ 639; 4 Calvo, Le Droit Intemational Theorique et Pratique (5th ed. 
1896) § 2119; (c) any 'hostile act: 2 Winthrop, Military Law 
and Precedents, (2nd' ed. 1896) 1224. Cf. Lieber, Guerrilla Parties 
(1862), 2 Miscellaneous Writings (1881) 288. 

These authorities are unanooous in stating that a soldier in uniform 
who' commits the acts mentioned would be entitled to treatment as a 
prisoner of war; it is the absence of uniformthat renders the offender . 
Hable to tria! for violation of thelaws of war. 
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in time af war hy enemy belligerents, including those act
ing under the direction of the armed forces of the enemy, 
for the purpose of destroying property used or useful in 
prosecuting the war, is a hostile andw'arlike aet. It sub
jeets those who part,icipate jil it without uniform to the 
punishment prescribed by the law of war forunlawful 
belligerents. It is without significance that petitioners 
were not alleged to have borne conventional weapons Ol' 

that their proposed hostile acts did not necessarily con
template eollision with the ArmedForces of the United 
States. Paragraphs 351 and 352 of the Rules of Land 
,Warfare, already referred to, plainly contemplate that the 
hostile acts and pUfPoses for which unlawful belligerents 
may be punished are 'hot limited to assaults on the Armed 
Forces of the United States.Modern warfare is directed 
at the destruction of enemy war supplies and the imple
ments of their production and transportation, quite as 
much as at thE1,armed forces. ~very eonsideration which 
makes the unlawful belligerent punishable is equally ap
plicable whether his objective is the one or the other. 
The law of war cannot rightly treat those agents of enemy 
armies who enter our territory, armed with explosives in
tended for the destruction· of war industries and supplies, 

•as any the less belligerent enemies	 than are agents sim
ilarly entering for the purpose of destroying fortified places 
or aur Armed Forces. By passing our boundaries for such 
purposes without uniform or other emblem signifying their 
belligerent status, or by discarding that me~ns of identifi

, cation afterentry, such enemies become unlawful bellig
erents subjeet to trial andpunishment. 
. Citizenship in the United States of an enemy belligerent 
does not relieve. him from the consequences of a 1?ellig
ereneywhich is unlawful because in violation of the'law 
of war. -Citizens who assocÍate themselves with the mili
tary arm of the enemy government, and with its ái<i, 
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guidance and direction enter this country bent on hostile 
acts, are enemy belligerents within the meaning of the 
Hague Conyention and the law ofwar. Cf. Gates v; Good
loe, 101 U. S. 612, 615, 617-18. It is as ah eneiny bellig
erent that petitioner Haupt is charged with entering the 
United States, and unlawful belligerency is the gravamen 
of the offense of which he is accused. 

,Nor are petitioners any the less belligerents if, as they 
argue, they havenot. actually committed or attempted to 
commit any act of depredation or entered thetheatre or 
zone of active military operations. The argument leaves 
outof account the nature of the offense which the Gov

'ernment charges and which the Act of Congress, by incor
porating the law of war, punishes. It is that each peti
tioner, in circumstances which gaye him the status of an 
enemy belligerent, passed our military and naval lines 
and defenses or went behind those lines, in civilian dress 
and with hostile purpose. The offense was complete 
when with .that purpose they entered-:.or, having 80 en
tered, theyremained upon-:.our territory in time of war 
without uniform or other appropriate meansof identifica
tion. For that reason, even when committed by a citizen; 
the offense is distinct from the crime of treason defined in 
Article III, § 3 of the Constitution, since the absence of 
uniform essential to one is irrelevant to the other. Cf. 
Morgan v. Devine, 237 U. S. 632; Albrecht v. United 
States, 273 U. S. 1, 11-12.' 

But petitioners insist -that, even if the. offenses with 
which they are charged are offenses against the law Qf war, 
their trial is subject' to the requirement of the Fifth 
Amendment that no person shall be held to answer for a 
capital or otherwise infamous crime unless on a present
ment or indictment of a grand jury, and that such trials 
by Article III, § 2, and the Sixth Amendment must be by . 
jury in a civil court. Before theAmendments, § 2 of Arti



EX PARTE QUIRIN. 39 

1 Opinion of the Court. 

cle III, the Judiciary Article, had provided, "The Trial of 
aU Crimes;except in Cases of Impeachment, shall be by 
Jury," and had dírected that "such Trial shall be held in 
the State where the said Crimes shall have been 
committed." 

Presentment bya grand jury and trial by a jury of the 
vicinage where the crime was committed were at the time 
C?f the adoption of the Constitution familiar parts of the 
machinery for ctiminal trials in the civil courts. But 
they were proceduresunknown to military tribunals, 
which are not courts in the sense of the Judiciary Article, 
Ex parte Vallandigham, 1 Wall. 243; In Te Vidal, 179 U. S. 
126; cf. Williams v. United States, 289 U. S. 553, and 
which in the natural course of events are usually called 
upon to function under conditions precluding resort/to 
such procedures. As this Court has often recognized, it 
was not the purpose or effect of § 2 of Article III, read in 
the light of the common law, to enlarge the then existing 
right to a jury trial. The object was to preserve unim
paired trial by jury in all those cases in which it had been 
recognized by the common law and in all cases of a like 
nature as they might arise in the future, District oj Co
lumbia v. CoUs, 282 U. S. 63, but not to bring within the 
sweep of the guaranty those cases in which it was then 
well understood that a jury trial could not be demanded 
as ofright. 

The Fifth and Sixth Amendments, while guaranteeing 
the continuanceof certaín incidents of trial by jury which 
Artic1e III, § 2 had leftunmentioned, did notenlarge the 
cight to jury trial as it had been established by that 
Article, Callan v. Wilson, 121 U. S. "540, 549. Hence 
petty offenses triable at common law without a jury may 
be tried withouta jury in the federal courts, notwithstand
ing Artic1e III, § 2, and the Fifth and Sixth Amendments. 
Schick v. United 8tates, 195U. S. 65; District ofColum
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bia v. Clawans, 300 U. S. 617. Trialby juryof criminal 
contempts may constitutional1y be dispensed with in the 
federal courts in those cases in which they could be tried 
without a jury at common law. Ex parte Terry, 128 U. S. 
289, 302-04; Savin, Petitioner, 131 U. S. 267, 277; In re 
Debs, 158 U. S. 564, 594-96; United States v. Shipp, 203 
U. S. 563, 572; Blackmer v. United States, 284 U. S. 421, 
440; Nye v. United States, 313 U. S. 33, 48;see Unit~d 

States v. Hudson and Goodwin, 7 Cranch 32, 34. Simi
larly, an action for debt to enforce a penalty infiicted by 
Congress is not subject to the constitutional restrictions 
upon criminal prosecutions. United States v. Zucker, 161 
U. S. 475; United States Ý. Regan, 232 U. S. 37, and cases 
cited. 

AU these are instances of offenses committed against the 
United States, for which a penalty is imposed, but they are 
not deemed to be within Article III,§ 2, Ol' the provisions 
oftheFifth and Sixth Amendments relating to "crimes" 
and "criminal prosecutiuns." In the light of this long
continued and consistent interpretation wemust conclude 
that § 2 of Artic1e III and the Fifth and Sixth Amend
ments cannot be ta'ken tohave extended the right to de
mand a jury to trials by military commission, Ol' to have 
requiredthat offenses against the law of war not triable 
by jury ~t common iaw be tried only in the civil courts. 

The fact that "cases arising in the land Ol' naval forces" 
areexcepted from the operation of the Amendments does 
not militate against this conc1usion. Such cases are ex
pressly excepted from the Fifth Amendment, and are 
deemed excepted by implication from the Sixth. Ex 
parte Milligan, supra, 123; 138-39. It is argued that the 
exception, which exc1udes from the Amendment cases aris
ing in the armed forces, has also by implication extended 
its guaranty to aU other cases; that since petitioners, not 
being members of the Armed Forces.of the United States,· 
are not within the exception, the Amendment operates to 
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give to them the right to a jury tria1. But we think this 
argument misconceives both the scope of the Amendment 
and the purpose of the exception. 

We may assume, without deciding, that a trial prose
cuted beforea In.ilitary commission created by military 
authority is not· one "arising in the land . . . forces," 
when the accused is not a member ofor associated with 
those forces. But even so, the exception cannot be taken 
toaffect those trials before military commissions which 
are neither within the exception nor wiihin the provisions. 
o: Article III, § 2, whose guaranty the Amendments did 
not enlarge. No exception is necessary to exclude from 
the operation of these provis1.ons cases· never deemed to 
be within their terms.. An express.exception from Article 
III, § 2, and frOlll the Fifth and Sixth Amendments, of 
trials of petty offenses and of criminal contempts has not 
been found· necessary in order to preserve the traditional 
practice of trying those offenses without a jury. It is no 
more so in order to continue the practice of trying, before 
military tribunals without a jury, offenses committed by 
enem:9' belligerents against the law of war. 

Section 2 of th~ Act of Congress of AprillO, 1806, 2 
Stat.371, derived fromthe Resolution of the Continental 
Congress ofAugust 21, 1776/3 imposed thedeath penalty 
on alien spies"according to the law and usage of nations, 
by sentence oLa general court martia1." This enactment 
must be regarded as a contemporary construction of both 
Article III, § 2, and the Amendmentsas not foreclosing 
trial by In.ilitary tribunals, witholj.t a jury, of offenses 
against the law of war committed by enemies not in or 
associated with our Armed Forces. It is a construction 
of the Constitution which has beim followed sincethe 
founding of our Government, and is now continued in the 
82nd Article of War. Such a construction is entitled to 

13 See Morgan, Court-Martial Jurisdiction over Non-Military Per
sons under the Articles of War, 4 Minnesota L. Rev. 79, 107-09. 
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the greatest respect. Stuart v. Laird, 1 Cranch 299, 309; 
Fieldv. Clark, 143 U. S. 649, 691; UnitedStates v.Curtiss
Wright Corp., 299 U.S. 304, 328; It has not hitherto been 
challenged, and, so far as we are advised, ithas nevel' been 
suggested in the very extensive literature of the subject 
that an alien spy, intime of war, could not be tried by 
military tribunal without a jury.u 

14Jn a number of cases during the Revolutionary War enemy spies 
were tried and convicted by military tribunals: (1) Major John Andre, 
Sept. 29, 1780, see note 9 supra. (2) Thomas Shanks was convicted 
by a "Board of General Officers" at Valley Forge on June 3, 1778, for 
"being a Spy in the Service of theEnemy," anrl sentenced to be hanged. 
12 Writings of Washipgton (Bicentennial Comm'n ed.) 14. (3) 
Matthias Colbhart was"l\6nvicted of "holding a Correspondence with 
the Enemy" and "living as aSpy among the Continental Troops" by a 
General Court Martial convened by order ofMajor General PtÍtI;lam 
on Jan. 13, 1778; General Washington, the Commal1der in Chief, 
ordered the sentence of death to be executed, 121d. 449-50. (4) John 
Clawson, Ludwick Lasick" and William Hutchinson wete convicted of 
<'lurking as spies in the Vicinity of the Army of the United States" by 
a General Court Martial held on June 18, 1780. The death sentence 
was confirined by the Commander in Chief. 19 Id. 23. (5) JJavid 
Farnsworth and John Blai~ were convicted of"being found about the 
Encampment of the. United States as Spies" by a Division General 
Court Martial ,held on Oct. 8, 1778 by order oi Major General Gates. 
The .death sentence was confirmed by the Commander in Chief. 13 Id. 
139-40. (6) Joseph Bettys was convicted of being "a Spy forGeneral 
Burgoyne" by coming secretly within the American lines, by a General 
Court Martial held on April6, 1778 by order ofMajor General Mc
Dougall. The death sentence was' confirmed by the· Commander in 
Chief. 15 Id. 364. ' (7) Stephen Smith was convicted of "being a 
8py" by a General Cóurt Martialheld on Jan. 6, 1778. The death 
sentence was confirmed by Major General McDougaIi. Ibid. (8) 
Nathaniel Aherly and Reuben Weeks, LoyaIist soldiers, were sentenced 
to be hanged as spies. Proceedings of a General Court M~rtial Con
vened at West Point According to a General Order of Major General 
Arnold, Aug. 20-21, 1780 (National Archives, War Dept.,, Revolu
tionary WarRecords, MS No; 31521). (9) Jonathan Loveberry, a 
LoyaIist soldier, was sentenced to .be hanged as a spy. Proceedings of 
a General Court Martial Convened at the Request of Major General 



 

 
 

 

 

 

 
  

  

   
 

 
 

 

 

 

1 

43 EX PARTE QUIRIN. 

Opinion oť the Court. 

The exception from the Amendinents of "cases arising 
in the land or naval forces" was not aimed at trials by 
military tribunals, without a jury, of such offensesagainst 
the law of' war. !ts objective was quite different-to 
authorize the trial bycourt martial of the membersof oUr 
Armed Forces'for aU that c1ass of crimes which)under the 
Fifth and Sixth Arnendments might othérwise have been 
deemed triable in the civil cóurts. The cases mentioned 
in the exception are not restricted to those involving 
offenses again~t the law of war alone, but extend to trial 
of al!. offensel'l, inc1uding c~imes )\'hich were of the c1ass 
traditionaUy triabie by jury at common law.' Ex parte 
Mason; 105 U.S.696; Kahnv. Anderson, 255 U; S. 1,8-9; 
cf. Caldwell v. Parker, 252 U. S. 376, 

Arnold at the Townshipof Bedford, Aug. 30--:31, 1780 (Id. MS No. 
31523). He later escaped, 20 Writings oť Washington 253n. (10) 
Daniel Taylor, 'a lieutenant in the British Anny, was convictéd as a 
spy by a general courtmartial convened on Oct. 14,i777,by oi-der oť 
Brigadier General George C1inton, and was hanged. 2 Publie Papers 
oť George Clinton (1900) 443. (11) James Molesworth was convicted 
as a spy and sentenced to death by a general court martial heldat 
Philadelphia, March 29, 1777; Congress confirmed the orderoť Majór 
General Gates for the execution oť the sentence. 7 Journals oť the , 
ContinentalCongress21O. See also cases oí. "M. A." and "D, C.," 
G, O. Headquarters ofGeneral flullivan,' Providence, R. I., Ju1y 24, . 
1778, reprinted in Niles, Principles and Acts of the Revolution (1822) 
369; ať Lieutenant Palmer, 9 WI\itings of Washington, ,56n; oť Daniel 
Strang,'6 Id. 497n; ať Edward IDcks, 14 Id. 357; oťJohn Mas~:mand 
James Ogden, executed as spies near Trenton, N. J~, on Jan. 10, 1781, 
menti<med in Hatch,' Administration oť the American Revolutionary 
Army(19Q4) 135 and Van Doren, SecretJIistory oť the American 
Revolution (1941) 410. ' 

.During the War ať 1812, William Baker was cónvicted as a spy and 
sentenced to be hanged, by a general eourt,martial presided over by 
Brigadier General Thomas A. Smith atPlattsburg; N. Y, on March25, 
1814, National Archives, War Dept., Judge Advocate General'~ 

Ofliice, Records oť Courts Martial, MS ,No. 0-13. ,William Utley, 
tried as a spy by a court martial held at Plattsburg, March 3-5, 1814, 
was acquitted. Id., MS No. X-16I. Elijah Clark was eonvicted as 
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Since the Amendments, like§ 2 of Article III, do not pre':· 
clúde aU trials of offenses against the law of war by military 
commission without a jury when the offenders are aliĚms 
not members of our Armed Forces, it ~s plain that they 
present no greater obstacle to the trial in likemanner of 
citizen enemies who have violated the law oí war appli
cable to enemies. Under the original statute authorizing 
trial of alien spies by miliťary tribunals, the '·offeriders 
were outside the constitutional guaranty of trial by jury, 
not because they were aliens but only because they had 
violated thé law oi war by committing offenses consti
tutionaUy triable by military tribuna!. 

,We cannot say that Congress in preparing the Fifth and 
Sixth Amendments ·intended to extend trial by jury to the 
cases of alien or citizen offenders against the lawof war 
otherwise. triableby military commission, while withhold
ing it from members of our own armed fOfces charged with 
infractions of the Articles of War punishable by death.lt 
isequally inadmissible to construe the AmendmentS-=

a spy, and sentenced to be hanged, by a general !lourtmartial held at 
Buffalo, N. Y., Aug. 5-8, 1'812. He was ordered released by President 
Madisonon the ground that he was an American citizen. Military 
Monitor, Vol. I, No. 23,' Feb. 1, 1813, pp. 121-122; Maltby, Treatise 
on Courts Martial and Military Law (1813) 35-36. 

In 1862 Congress amended the spy statute to include "all persons" 
instead of only:aliens. 12 Stat. 339; 340; see also 12 Stat. 731,737. 
For the legislative history, see Morgan, Court-Martial Jurisdiétion 
over Non-MilitaryPersons under the Articles ofWar,4 Minne50ta 
L. RéV. 79, 109-11. During the Civil War a number of Confederate 
officers and soldiers, found· within the Union lines in .disgúise, were 
tried and convicted by military commission for being spies. Charles 
H. Clifford, G. O. No. 135, May 18, 1863; William S. Waller, G. O. 
No. 269, Aug. 4, 1863; Alfred Yates and George W.Casey, G. O. 
No. 382, Nov. 28,1863; James R. Holton andJames Taylor, G.C. M. O. 
No. 93, May 13,1864; James McGregory, G. C. M. O. No. 152, June 4, 
1864; E. S. Dodd, Dept. af Ohio, G. O. No. 3, Jan. 5, 1864. Forother 
cases of spies tried by military commission, see 2Winthrop, Military 
L~w and Precedents; 1193 et seq. 
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whose primary purpose was to continue unimpaired pre
sentment by grand jury and trial by petit jury in aU those 
cases in which they had beencustomary-as either abolish
ing aU trials by military tribunals, save those of the per
sonnel ofour own armed forces, or, what in effect comes 
to the same thing,· as imposing on aU such tribunals the 
necessity of proceeding against unlawful enemy belliger
ents only on presentmentand trial by jury. We conclude 
that the Fifth and .8ixth Amendments did not restrict 
whatever authoritywas conferred by the Constitution to 
try offenses againstthe law of war by military commission, 
and that petitioners, charged with such an offense not 
required tobe tried by jury at common law, werelawfuUy 
placed on trial by the Commission without a jury. 

Petitioners, and especiaUy petitioner Haupt, stress the 
pronouncement of this Court in the MiUigan case, supra, 
p. 121, that the law of war "can never beapplied to citizens 
in states which have upheld theauthority of the govern
ment, and where the courts are open and their process 
unobstructed;" EIsewhere in its cipinion, at pp. 118, 121
22 and 131, the Court was at pains to point out that 
Milligan, a citizen twen"ty years resident in Indiana, who 
had never been a resident of any of the states in rebellioll, 
was not an enemy belligerent either entitled to the status 
of a prisoner of war or subject to the penalties imposed 
upon unlawful beUigerents. We construe the Courťs 

statement as to the inapplicabiiity ~of the law of war to 
Milligan's case as having particular reference to the facts . 
before it. From them the Court conduded thatMilligan, 
notbeing á part of or associated with the armed forces of 
the eneniy, was a non-beUigerent, not subject to the law 
of war save as-in circumstances f~und not there to be 
present, and not involved here-martial law might be 
constitutional1y established. 

The Court's opinion is inapplicable to the case presented 
by the present record. We have no occasion now to define 
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with meticulous care the ultimate boundaries of the juris
diction of military tribunals to try persons according to 
the law of war. It is enough that petitioners here, upon 
the conceded facts, were plainly within those boundaries, 
and wereheld ingood faith for trial by military com
mission, charged with being enemies who, with the purpose 
of destroying war materials and utilities, entered, Ol' after 
entry remained in, our territory with,out uniform-an 
offense against ,the law of war. We hold onlythat those 
particularacts constitutean offense against the law of war 
which the Constitution authorizes to be tried by military 
commission. 

Since the first specification of Charge I sets forth a vio
lation of the law of war, we have no occasion to pass on 
tl1e adequacy of the second specification of Charge I, or 
to construe the 81st and 82nd Articles of War for the 
purpose of ascertaining whether the specifications under 
Charges II and III allege' viola~ions of. those Articles Ol' 

whether ií so construed they are Iponstitutional. MeNally 
v. Hill, 293 U. S. 131. " 

There remains the contention that the President's Order 
ofJuly 2, 1942,80 far as it lays down the procedure to be 
followed on the trial before the Commissionand on the 
review of its findings and sentence, and the procedure in 
fact .followed by the Commission, are in conflict with Ar
ňc1es of War 38, 43, 46, 50% and 70. Petitioners argue 
that their trial by the (fpmmission, for offenses against 

'the law of warand the 81st and 82nd Articles of War, by 
a procedure which Congress has prohibitedwould invali
date any conviction which could be obtained against them 
and renders ·their detention for triallikewise unlawful (sec 
McClaughry 17. Deming, 18.6 U. S. 49; United State.s v. 
Brown, 206 U. S. 240, 244; Runkle v. United States, 122 
U.S. 543, 555-56; Dynes v. Hoover, 2(fHow. 65, 80-81); 
that the President's Order prescribes such an unlawful 
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procedure; and that the secrecy surrounding the trialand 
all proceedingsbeforethe Commission, as well as any're
view of its decision, willpreclude a later opportunity to 

. - . . 
test the lawfulness af the detention.. 

Petitióners do not argue and we do not consider the 
question whether the President is compelled by the Ar
ticlesofWar to afford unlawful enemy belligerents a trial 
before subjecting them to disciplinary measures. Their 
contention is that, if Congress has authorized their trial 
by military commission upon the charges preferred-vio" 
lations of the law of war and the 8lst and 82nd Articles 
of .War-it has by the Articles of War prescribed the pro
cedure by which the trial is to be conducted; and that, 
since the President has ordered thek trial for suchoffenses 
by military commission, they are entitled to cláim the 
protection of the procedure which Congress has com
manded shall be controlling. 

We need not inquire whether Congress may restrict the 
power of the Commander in Chief to deal with enemy bel
ligerents. For the Court is unanimousin its conclusion 
that the Articles in question could not at any stage of the 
proceedings afford any basis for issuing the writ. But a 
majority of the full Court are not agreed on the appropri
ate grounds for decision. Some members of the Court are 
of opinion that Congress did not intend the Articles oí 
War to gavem a Presidential military commÍssion coli

vened for the determination of questions relating to ad
mitted enemy invaders,and that the context of the Arti
cles li1akes clear that they should not be construed to 
apply in that class of cases. Others are of the view that
even though this trial is subject to whatever provisions of 
the Articles of War Congress has in .terms made applicable 
to "commissions"-the particular Articles in question, 
rightly construed, do not foreclose the procedure pre
scribed by the President Ol' that shown to have been ew
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ployed by the Commission, in a trial of offenses against 
the law of war and the 81st and 82nd Atticles of War, by 
a military commission appointed by thePresident. 

Accordingly, we conclude that Charge l, on which peti
tioners were detained fortrial by the Military Commis
sion, alleged an offense which the President is authorized 
to order. tried by military commission; that his Order 
convening the Commission was a lawful order and that the 
Commission was lawfully constituted; that the petition
erswere held in lawful custody and did not show cause for 
their discharge. l t follows that the orders oť the District 
Court should be affirmed, and· that leave to file petitions 
for habeas corpus in this Court shouldbe denied. 

MR. JUSTICE M URPHY took no part in the consideration 
or decision of these cases. . 
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