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bEMORANDUZI[ FOR THE RECORD 

SUBJECTS "The Case of  General Yamashita, ' 1  by A. Frank Reel 

This memorandum i s  t o  delineate and record the per t inent  f a c t s  bearing 
upon the public controversy which has a r i s en  with respect  to the des i re  of 
the University of Chicago Press t o  publish i n  the Japanese language f o r  sa le  
and d i s t r ibu t ion  i n  Japan, the book en t i t l ed ,  "The Case of General ~amashi ta ,"  
by A. Frank Reel. 

An unusual number of f r e e  copies of t h i s  book were d i s t r ibu ted  t o  edi- 
tors,  publishers and other prominent persons i n  Japan, but  only one person 
here, the Manager of the  Hosei University Press, exhibited any i n t e r e s t  i n  
i t s  publication i f i  -the Japanese language f o r  l oca l  sale. He determined af-  
t e r  informal consultat ion with Liajor D.C. Imboden of t h i s  Headquarters 
that it would be inadvisable t o  do so and f i l e d  no formal request. Should 
any such request  be received, however, it would be disapproved both because 
of the t ex tua l  nature of the book and the  inflammatory adver t is ing mater ia l  
publicly c i rcula ted by the publishers t o  stimulate sales.  

The book i s  e s sen t i a l l y  an a t t ack  upon our American system of ju r i s -  
prudence -- indeed, it m i g h t  be t t e r  b e  sa id  upon our American system -- i n  the 
re fusa l  of the author, a practicing attorney, t o  accept the  judgment of t h e  
United S ta tes  Supreme Court, ac t ing through a majority thereof, on issues  
both argued before that t r ibuna l  and discussed i n  the book. Instead, i n  an 
almost hys t e r i ca l  endeavor t o  propagate the minority viewpoint, subscribed 
t o  by on ly two o f  the e igh t  par t ic ipat ing just ices,  by re-pleading anew h i s  
iden t ica l  views pled and l o s t  before the  t r i a l  commission and t he  highest  
forums of c i v i l  appeal and mi l i t a ry  review, the author but  shows himself 
unable t o  accept the e t h i c a l  base es tabl ishing i n  our country the  primacy 
of majority decision. For the judgment of the Supremt? Court upon the issues  
was f i n a l  and control l ing and so remains, despite the intervening years which 
have dimmed the  memory of those without access to, or de ta i l ed  knowledge of, 
the  judic ia l  record. 

That being so, su f f ice  it t o  point out  here tha t  the  viewpoint of the 
author t o  the  contrary notwithstanding, the  Supreme Court upon hearing of 
these i s sues  adjudged: ( a )  t ha t  t h e  mi l i t a ry  coxmission appointed by  General 
Styer as Commander U.S. Army Force, Vestern Pacific,  which t r i e d  and con
v ic ted Yamashita, was lawfully created and lawfully convened, despite the 
cessation o f  hosti-lities; ( b )  t ha t  the a l legat ions  of  the charge against  



Yamashita, t e s t ed  by any reasonable standard, adequately al leged a d o l a 
t i o n  of the  Laws of War aqd the Conmission had author i ty  t o  try and deoida 
the i s sue  which it raised;  (c )  t h a t  the regulations governing the procedure 
t o  be followed by the Commission and d i rec t ing  t h a t  it should admit suoh 
evidence "as i n  i t s  opinion would be of ass is tance i n  proving o r  diepsov- 
ing the  charge or such as  i n  the  Commission's opinion would have probative 
value i n  t h e  mind of a reasonable man," and t h a t  i n  par t ioular  it might ad- 
mit a f f idav i t s ,  deposit ions or other statements taken by o f f i ce r s  de ta i l ed  
fo r  t h a t  purpose by  mi l i t a ry  authori ty,  was not i n  con f l i c t  w i t h  the  Art ic les  
of Pllar a s  alleged, nor did it deprive Yamashita of the due process provided 
by t h e  F i f t h  Amendment to t h e  Constitution; and (d)  t h a t  Ar t ic le  60 of the 
Geneva Convention did not reau i re  advance notice of Yamashitats t r i a l  to a 
neu t ra l  power representing tee i n t e r e s t s  of Japan a s  a bel l igerent ,  as  it i s  
not properly f o r  appl icat ion i n  connection with war- crimes ohargese A oopy 
of t he  Judgment i s  hereto appended a s  Appendix A. 

The opinion of the  Supreme Court was t he  subject  of a lengthy commentary 
prepared by the  United Nations N m  Crimes Commission and published i n  i t s  
Law Reports of Trials of War Criminals, Volume IV, B, Notes on the Case, 
pages 75-96 (attached a s  Appendix B). This commentary i s  of i n t e r e s t  i n  i t s  
discussion of tho issues  ra i sed  and deoided i n  the  Yamashita case i n  r e l a t i o n  
t o  the  pract ices  and precedents elsewhere i n  the  broad f i e l d  of w a r  crimes 
jurisprudence. Of par t i cu la r  i n t e r e s t  i s  i ts  discussion of the v a l i d i t y  
of t h a t  pa r t  of the regulat ions  governing t he  procedure t o  be followed by 
the mi l i t a ry  commission i n  the  admiss ibi l i ty  of evidence. The author takes  
emphatic exception to t h i s  provision a s  v io la t ive  of the due process safeguard 
of the  F i f t h  Amendment to the Constitution. Commenting upon the Supreme Court's 
r u l i ng  that no such const i tu t ional  v io l a t i on  mas involved, the  United Nations 
'3%~ Crimes Commission points out that suoh a regulat ion follows procedure 
normal t o  the  European countries, including thbse under Anglo-Saxon law. In
deed, t h e  i den t i ca l  procedure has governed a l l  lpar crimes t r i a l s  in the  Pacif ic  
area. 

In  support of  h i s  poeit ion on t h i s  issue, t he  author leans  heavily upon 
the'language of the  two dissent ing jus t i ces  and aomplains b i t t e r l y  t h a t  such 
language and the viewpoint it expressed was not  considered by General Mac- 
Arthur i n  his capacity a s  t he  f i n a l  reviewing au thor i ty  p r io r  t o  ordering 
the execution of sentence. General MacArthur was concerned with the  judgment 
of the Supreme Court a s  pronounced by t h e  majority through t he  Chief Jus t ioe ,  
r a the r  than the dissent ing views of a minority, bu t  the  l a t t e r ,  extensively 
car r ied  by the press,  were hown to him and f i l l y  considered pr io r  t o  enun- 
o ia t ing  h i s  decision. He fk thermore took oognizance of an i den t i ca l  minority 
viewpoint expressed i n  the case of General Homma heard by the Supreme Court 
shor t ly  thereaf ter ,  and i n  h i s  o f f i c i a l  ac t ion  thereon he commented a s  follows; 

"In reviewing t h i s  case I have ca re fu l ly  considered 
the minority views presented by dist inguished Jus t i ces  of 
the United S ta tes  Supreme Court i n  negation n o t  only a s  
t o  ju r i sd ic t ion  but a s  t o  method and merito Yy act ion 



a s  wel l  a s  t he  record i n  & i s  case would be incomplete 
were I t o  f a i l  the  obligation a s  the f i n a l  ~ev i ewing  
author i ty  of frank expression on issues  of so basic  a 
nature. I do so from the  standpoint of a member of t he  
executive branch of the government i n  process of i t s  
respons ib i l i ty  i n  the  administration of m i l i t a ry  just ice.  

"No t r i a l  could have been f a i r e r  than t h i s  one, no 
accused was ever given a more complete opportunity of 
defense, no judic ia l  process was ever f r ee r  from pre ju- 
dice. Insofar as was humanly possible t he  ac tua l  f ac t s  
were f 'ully presented t o  the commission. There were no 
a r t i f i c e s  of t echn ica l i ty  which might have precluded the  
introduction of f u l l  t r u t h  i n  favor of ha l f  t ru th ,  o r  
caused the  s lant ing of hal f  t r u t h  t o  produce the  e f f ec t  
of non t ruth ,  thereby warping and conflrsing the t r ibunal  
i n t o  an insecure verdict.  On the contrary, the  t r i a l  was 
conducted i n  the unshaded l i g h t  of t ru th ,  the  whole t r u t h  
and nothing but the t ruth .  Those who would oppose such 
honest method, can only be a minority, who e i t h e r  advo- 
cate  a rb i t ra r iness  of process above factual  realism, o r  
who inherently shrink from the s t e r n  r i g i d i t y  of c ap i t a l  
punishment. Strange jurisprudence it m u l d  be, which 
fo r  whatever reason defeated the  fundamental purpose of 
jus t i ce  -- t o  r e c t i f y  wrong, to protect  r i g h t  and to pro
duce order, safe ty  and wel l  being. No sophistry can 
confine jus t i ce  t o  a form. It i s  a quality. I t s  purity 
l i e s  in i t s  purpose, no t  i n  i t s  de ta i l .  The r u l e s  of 
war and the  mil i tary  law resu l t ing  a s  an e s s e n t i a l  
corol lary  therefrom have always proven su f f i c i en t l y  flex- 
i b l e  t o  accomplish j u s t i c e  within the  s t r i c t  l imi ta t ions  
of morality." 

While laying a l l  emphasis upon the dissent ing minority viewpoint t o  
support h i s  post-judicial  contention t h a t  Yamashita was i r regu la r ly  t r i e d  
and un jus t ly  executed, the author conveniently omits General MacArzhurts 
statement of record giving i n  d e t a i l  h i s  reasons f o r  approving the judgment 
of the c b d s s i o n  which t r i e d  Yamashita and ordering execution of the  
sentence. This statement i s  hereunder reproduced fo r  the  purpose of t he  

. Memorandum 

"It i s  no t  easy for  me t o  pass penal judgment upon 
a defeated adversary i n  a major mi l i t a ry  campaign. I 
ham reviewed the  proceedings i n  vain search fo r  some 
mitigating circumstance on G s  behalf. I can f i n d  none. 
Rarely has so c rue l  and wanton a record been spread t o  
public gaze. Revolting a s  t h i s  may be i n  i t s e l f ,  it 
pales before the  s i n i s t e r  and f a r  reaching implication 
thereby attached t o  t he  profession of arms. The sol
dier ,  be he f r iend or  foe, i s  charged with the protec- 
t i o n  of the  weak and unarmed. It  i s  the very essence 



and reason f o r  h ie  being. When he B f ~ l a t e e  t h i r  
sacred trust, he not  only prsfanes his en t i r e  cult but 
threatens the very f ab r i s  of international sooiety. 
The t rad i t ions  of fighting men a re  long and honorable. 
They a r e  based upon t h e  noblest of hman traits--6aori
fioe. T h i s  officer,  of proven f i e l d  merit, entrusted 
with high conrmaad involving authority adequate t o  re- 
sponsibility, has fa i led  t h i s  irrevooable standard; has 
fa i l ed  h i s  duty t o  h i s  troops, t o  his country, t o  his 
enemy, t o  mankind; has f a i l ed  u t t e r ly  his soldier fai th .  
The transgressions resul t ing therefrom a s  revealed by 
the t r ia l  are a b lo t  upon the mil i tary profession, a 
stain upon c i ~ i l i e a t i o n  and const i tute  a memory of shame 
and diahonor tha t  can never be forgotten. Peculiarly 
callous and purposeless was the sack of the ancient c i t y  
of Manila, with i t s  Christian population and i t s  count
l e s s  h is tor ie  shrines and monuments of culture and civi
l ization, wbich with campaign conditions reversed had 
previously been spared. 

"It i s  appropriate here t o  r eca l l  t ha t  the accused 
man mas f u l l y  forewarned as  t o  the personal consequences 
of such atroci t ies .  On October 24--four days following 
the landing of our forces on Leyte--it was publicly pro- 
claimed that I would 'hold the Japanese mil i tary authori- 
ties in the  Philippines immediately l i a b l e  f o r  any harm 
which may r e m l t  from fa i lure  t o  accord prisoners of war, 
c iv i l i an  internees or c iv i l ian  non-combatants the proper 
treatment and the protection to  which they of right are  
entit led.  1 

"No new or retroactive principles of law, e i ther  
national or international,  a re  involved. The case i s  
founded upon basic fundamentals and practice a s  5mm
t ab le  and ae standardized a s  the m s t  matured and i r r e -  
fragable of social  codes. The proceedings were guided 
by that primary rationaleof a l l  judicial  purposes--to 
ascer tain the fill t r u t h  unshackled by any a r t i f i c i a l i 
ties of narrow method or technical arbitrariness. The 
r e su l t s  a re  beyond challengeo 

"I approve the  findings and sentence of the Com
mission and d i rec t  the Conmanding General, Army Forces 
i n  the Restern pacific, t o  execute the judgment upon 
the defendant, stripped of uniform, 'decorations and 
other appurtenames signif'ying membership i n  the mili- 
t a ry  professionon 



In h i s  labored e f f o r t  t o  absolve Ymashita of command responsibi l i ty  
f o r  the general conduct of h i s  troops, the author resor t s  t o  the hollow 
pretanae that his oonmnrnications beoams disrupted and the naval and oCher 
units under h i s  co-d would not obey his orders. Thia i s  complete mn
sense, He passes without mention the due, publio and repeated warning 
General EmArthur gaw following his landing in Leyte, in  an e f f o r t  to se
oure f o r  prisoners of war, c iv i l i an  internees and non-combatasts the pro- 
tec t ion  guaranteed under the  rules  of modern war. T h i s  warning, placed in 
evidence before the d l i t a r y  commission t rying Yamaehita, served timely t o  
remind the l a t t e r  of h i s  solemn responsibil i ty and t o  serve notioe that he 
would be held t o  aacount f o r  jus t  euch an orgy of b ru ta l i ty  and outrage which 
i n  due course ensued. The following language of t h i e  warning was clear and 
unmisatakable; 

" B e  surrender of llmsrican and Filipino forces i n  
  

previous campaigns i n  the Phi1"ippines was made i n  f 'ull 
  

re l iance tha t  prisoners of w a r  would be accorded the 
  

dignity, honor and protection provided by the ru l e s  and 
 

customs of war, 
 


"Sinoe then unimpeachable evidence has been fur-

nished me of degradation and even of b ru ta l i ty  t o  which 
 

these gallant soldiers  have been subjectbd, in viola-

t i on  of the most saored code of martial  honor. For 
 

such v io la t i  ons t2m 1mperial Japanese Government. m i11, 
 

of course, be f u l l y  responsible t o  my Governm6nt. 
 


'As Commander i n  Chief of the Allied forces in the  
  

f ie ld ,  I sha l l  i n  addition, during the course of the 
  

present campaign, hold the  Japanese mil i tary authori t ies  
  

in the Philippines immediately l iab le  f o r  any harm whioh 
 

may r e s u l t  from fa i lu re  t o  accord prisoners of war, civ-

i l i a n  internees o r  c iv i l i an  non-combatants the proper t rea t -  
  

ment and due protection t o  which they, of r ight ,  a re  en- 
 

titled. 
 


That Yamashita f a i l ed  t o  receive or understand t h i s  warning has not 
been suggested, nor could it have successfully been disputed. The b r i l 
k t  campaign he conducted i n  opposing our forces furthernore bel ies  the 
pretense t h a t  proper control was lacking or comrmnrications were f a t a l l y  
disrupted. The truth,  supported on the t r i a l  by m > l ~ o u sevidence, 
points t o  one of the most sordid orgies of rape and arson and murder over 
a widespread area and long period of time ever recorded of soldiers i n  
mil i tary history, with no affective step taken by the  responsible comanander 
t o  stop or even curb t h e  sank--lest any so soon forget l e t  the specifications 
t o  the charge on which Yamashita was tr ied,  convicted, a d  executed, i n  
briefed form from the record, here speak for themselves: 

"Mistreating and k i l l i n g  without cause or  t r i a l  more than 
25,000 men, women and children, unarmed non-combatant c ivr  



ilirms, and devestating and destroying without mil i tary 
necessity e n t i r e  settlements, pursuant t o  a deliberate plan 
t o  mesaore and exterminate a large part of the c iv i l i an  
populetion of Batrrrrgas Rovinoe, and to devastate and des
t r o y  publio, private and rel igious property therein,'frorn 
9 October 1944 to 1m y  1945. 

"Wilf'ully f a i l i n g  t o  provide food and other necessi t ies  t o  
o iv i l ian  i n t e r n ~ e s ,  resul t ing in starvation and death3 mis
treating and tor tur ing more than one other unnamed c iv i l ian  
internee; nbstreating, tor tur ing and k i l l i n g  four c iv i l ian  
internees without oauae or trial; and tor tur ing  and sunmrarily 
exeoueng without oause or  tr ial  m r e  than s i x  internees fo r  
minor inf'ractions of ru les  at Santo Tomas Internment Camp, 
Madla, fro= 9 h t o b e s  1944 t o  2 February 1945. 

%treatingand tor tur ing numerous unarm d, non-oobatant; 
 

c i d liasi, at Japaaese Military Police Headquarters, Bdanila, 
 

from October to Dsoeniber 1944. 
 


#Torturing and k i l l i n g  without cause o r  t r i a l  three unarmed, 
non-conbatant c iv i l ians  a t  Japanese Military Police Head- 
quarters, Manila, f'rom 18 December t o  31 December 1944. 

"Torturing, mutilating, and executing Private Wade E. Gensemer, 
a member of the  armed fofces of the United States, then a 
Japanese prisoner of war st Carigara, Leyte, on or about 30 
October 1944, 

"Mistreating, striking, maiming, and ki l l ing,  w i  *out cause 
or t r i a l ,  prisoners of war of the armed forces of the United 
States;  f a i l i ng  and r e h s i n g  t o  provide adequate food, quar
t e r s  and other necessi t ies  for  prisoners of war; looting and 
atealing the contents of Red  Cross packages intended fo r  pris- 
oners of war at  Cabanatuan, Nueva Vizcaya Province during 
November and December 1944, 

"Mistreating, torturing, and executing yithout cause or  trial 
three Amerioan aviators while held a s  prisoners of war, a t  
B a t a n  Island, Batanes Province, on 20 October 1944. 

"Mistreating and ki l l ing,  by burning, bayoneting o r  shooting, 
without cause or t r i a l ,  141 prisohers of war of the United 
States - armed forces, and mistreating, wounding, and attempt- 
ing t o  k i l l  9 othere, a t  Puerta Princesa, Palawan Island, on 
or about 14 December 1944. 

"Mistreating and k i l l i ng  without cause or t r i a l  more than 
300 unarmed non-combtltant c ivi l ians,  and wounding and at
tempting t o  k i l l  50 others, the  ent i re  population of the 



barrio of mpdap, Ponaon Island, C m t e s  Islands, on 29 
December 1945. 

"Fortifying and instal  l ing military objectives on the prem- 
i ses  of a civi l ian hospital with consequent k i l l ing  of 
patients and refugees by shel l  f i r e  a t  Philippine General 
Hospital, Manila, from 1 January to 17 February 1945. 

"idistreating and executing an American civi l ian internee 
without cause or t r i a l  a t  Los Ranos Internrmnt Camp, 
Laguna, on 28 January 1945. 

"Deliberately, and without justification or military 
necessity, devastating, destroying, pillaging and looting 
large areas of LIanila, including public, private, and 
religious buildings, and committing widespread the f t  of 
money, food, and other prj.vate property from 1 JaEuary t o  
1March 1945. 

"Mistreating, mutilating, and k i l l ing  without cause or 
t r i a l ,  large numbers of the inhabitants of IvIanilrr, pur
suant to  a deliberate plan t o  exterminate large numbers of 
unarmed, non-combatant civilians, men,women, and children, 
and raping or attempting to rape large numbers of civi l ian 
women and female children i n  that  c i t y  from 1 January t o  
1W c h  1945. 

"Ustreating and ki l l ing  two unarmed non-combatant male 
civilians a t  Dy-Pac Lumber Yard i n  Manila on 4 February 1945. 

l lHstreating and kill ing, without oause or t r i a l ,  115 men, 
women, and children, a l l  unarmed, non-combatant civilians; 
mistreating, torturing, and attempting t o  ki 11, without 
cause or t r i a l ,  four unarmed non-combatant civi l ians i n  the 
vicinity of the Dy-Pac Lumber' Yard, Manila, on or about 3 
February 1945. 

' s~ ru t a l l y  kill ing, without cause or t r i a l ,  forty men, 
women, and children, a l l  non-combatant civilians, wound
ing and attempting to k i l l  seventeen non-combatant civil
ians, raping two female civilians, attempting t o  rape 
another, and attempting t o  have carnal intercourse with 
the body of a dead female oivi l ian a t  De La Salle College, 
Manila, from 7 t o  14 Eebruary 1945. 

"Mistreating and ki l l ing without cause or  t r i a l  twenty-one 
unarmed, non-combatant civilians, and raping and murdering 



a oiv i l ian  female doctor a t  the National Psychopathic Hos
pi ta l ,  Wdaluyong, Rizal Provinae, from 6 February t o  8 
February 1945. 

"Killing Angel Gajo withou-t; cause or t r i a l  and wounding 
and attempting t o  k i l l  three other persons, a l l  unarmed 
non-combatant civil ians,  a t  Malate, Manila, on 10 February 
1945. 

"Xill-ing, without oause or t r i a l ,  two American cit izens,  
two Filipinos, and two Spanish citizens, a l l  unarmed non
conibatant civil ians,  and wrongfully burning and destroying 
c iv i l i an  homes a t  Pasay, Rizal Province, on 11 February 1945. 

'Mistreating and kill ing, without cause or t r i a l ,  two lieu
tenant colonels, both d isarmd and demobilized members of 
the Philippine Army, and seventeen other persons, a l l  un
armad, non-combatant c iv i l ians  a t  Singalong, Manila, on 7 
February 1945. 

"Mistreating and k i l l i ng  lvithout cause o r  t r i a l  eight un
fumed, non-oombatant c iv i l ians  at; Paco, Manila, on 7 February 
1945 

"Mistreating and k i l l i ng  without cause or t r i a l  six Catholic 
p r i e s t s  and twenty-one other persons, a l l  unarmed non-combat
ant  civil ians,  and wounding and attempting to  ki l l  an unarmed, 
non-combatant Chinese civil ian,  a t  the San Marcelino Church 
and St. Vincent de Paul House, I\llanila, on 9 and 10 February 
1945. 

"Killing without cause or t r i a l  Supreme Court Justice Diae 
and 37 other unarmed civil ians,  and wounding and attempt
ing  t o  k i l l  22 others a t  the  corner of Taft Avenue and Padre 
Faura Street, Wi la ,  on 10 February 1945. 

"Massacring and k i l l i ng  12 unarmed non-combatant civil ians,  
maiming and attempting t o  k i l l  3 others, a l l  without cause 
or t r i a l ,  and unlawfully burning and destroying civjrlian 
homes a t  Paco, W i l a ,  on 10 February 1945. 

"Massacring and k i l l i ng  more than 53 c iv i l ians  sheltered in 
the Philippine Red Cross Building, wounding and a t h p t i n g  
t o  k i l l  4 others, and wantonly burning the building and con
t e n t s  a t  Manila, 10 February 1945. 

"Massacring and k i l l i n g  without cause or t r i a l  100 Filipino 
and Fremh unarmsd non-codatant c ivi l ians,  wounding and 
attempting t o  k i l l  17 others, raping and subsequently k i l l 
ing c iv i l ian  women, wantonly burning and destroying a civi l 
i a n  home and s teal ing civi l ians '  private property, on Taf ' t  



Avenue, M i l a ,  7 February 1945. 

slBrutallymistreating 600 and k i l l i n g  without cause or t r ia l  
373 men, women, and children, a l l  unarmed non-combatant 
c iv i l i ans ,  wounding and attempting t o  k i l l  27 others, wrong-
f 'ul ly burning and destroying, with i t s  contents, St. Paul's 
College, a building dedicated t o  re l ig ion,  and s tea l ing  prop
e r t y  of c iv i l i ans ,  a t  St. Paul 's  College, Edanila, on 9 February 
1945 

"Mistceating about 400 women and children, repeatedly rap
ing and attempting t o  rape about 76 women and g i r l s  from 
9 February t o  1 7  February 1945 a t  t he  Bay View Hotel, A l 
hambra Apartment Hotel, Miramar Apartment Hotel, and bIanila 
Hotel, Manila. 

"Killing without cause or  t r i a l  nine members of the  Cani l las  
family and one other  person, a l l  unarmed non-combatant c i v i l 
ians, and wrongfully burnihg t ne  Canil las ,home a t  hialate, 
Bdanila, on 8 and 9 February 19456 

"Mistreating and k i l l i n g  without cause or  t r i a l  of Albert 
P. Delfino, Xenezuelan consul, h i s  wife, f o s t e r  son, and 
a Chinese, a l l  unarmed non-combatant c iv i l i an s ,  wounding 
and attempting t o  k i l l  two other persons, and wrongfully 
destroying a dwelling house, Taft  Avenue, Eanila, on 13 
February 1945, 

"Mistreating and k i l l i n g  without cause o r  t r i a l  Candido 
Jabson, a non-combatant c iv i l i an ,  wounding and attempt
ing  t o  k i l l  h i s  wife and sister-in-law, attempting t o  
rape a c i v i l i a n  .woman, and robbing and s t ea l i ng  personal 
property i n  I loquin Dis t r i c t ,  Kizal, on 2 0  February 1945. 

"Burning a l i v e  or otherwise k i l l i n g  more than 30 unarmed, 
non-combatant c iv i l i ans ,  wounding, attempting to burn a l i v e  
and otherwise k i l l  several  others,  and wrongfully burning 
and destroying a p r iva te  dwelling a t  Singalong, Manila, on 
l2 February 1945. 

"Mistreating and k i l l i ng ,  without cause o r  t r i a l ,  more than 
400 unarmed, non-combatarnt c iv i l i ans ,  including women and 
children; attempting t o  k i l l  more than 100 others, p i l lag
ing and wantonly destroying property a t  Bauan, Batangas, 
on 28 February 1945. 

"bfistreating and k i l l i n g  without cause or t r i a l  more than 
2000 unarmed non-oonibatant c iv i l i an s ,  including mmen and 
ohildren, and destroying two bar r ios  without m i l i t a ry  neoes



s i t y  a t  Taal, Batangas Rrovince, from 16 t o  18 February 1945. 

" a s t r e a t i n g  and k i l l i n g  without cause or t r ial  984 unarmed 
nan-combatant c iv i l i ans ,  and pi l laging and unnecessari ly 
destroying l a rge  areas  of Cuena, Batangas Province, on 19 
February 1945. 

"blistreating and k i l l i n g  without cause o r  trial m r e  than 
500 unarmed, non-combatant c iv i l i ans ,  and p i l l ag ing  and 
destroying property a t  San Jose, Batangas Province, on 
20 February 1945. 

'Afistreating and k i l l i n g  more than 1500 mammd, non-corn
batant  civrilians, including woman and children, and p i l 
laging and destroying property a t  Santo Tomas, Batangas 
Province, from 16 February t o  19 W o h  1945. 

"Mistreating and k i l l i n g  without cause or t r i a l  more than 
500 unarmed non-combatant c ivilialls, wounding and attempt
i n g  t o  k i l l  more than 100 others, and wrongfully destroying 
a pr iva te  &el l ing on Singalong Street ,  Paco D i s t r i c t ,  
Manila, on 10 February 1945. 

"Edistreating and k i l l i n g  wikhout cause or  t r ial  m r e  than 
12,000 unarmed, non-combatant c i v i l i a n s  and p i l l ag ing  and 
destroying public and pr iva te  property without m i l i t a ry  
neoedsity i n  Lipa, Batangas Province, from 16 February t o  
19 March 1945. 

"Abduating, mistreating,  and k i l l i n g  without cause o r  t r i a l  
about 7 unarmed, non-combatmt c iv i l i ans ,  including one 
woman, a t  Santa Rosa College, Intramuros, Memila, on 8 Feb
ruary 1945. 

"Mistreating and k i l l i n g  without cause o r  t r i a l  more than 
4000 unarmed, non-combatant c iv i l i an s  a t  Fort  Santiago, 
Intreauros,  between 10 and 23 February 1945. 

"Mistreating and k i l l i n g  without cause or trial more, than 
5 unarmed, non-combatant c i v i l i a n s  a t  Santo Domingo Church, 
Intramuros, Manila, on 17 February 1945. 

"Mistreating and k i l l i n g  without cause o r  t r ial  500 unarmed, 
non-combatant c iv i l i ans ,  and destroying property without 
m i l i t a ry  necess i ty  a t  Tanauan, Batangas, on 10 February 1945. 

"Dllassaoring, without cause or  trial, 7000 unarmed, non
combat& c iv i l i ans ,  and raping 37 women a t  Calamba, La-
gum, on 1 2  February 1945. 

"Idassacring, without cause o r  trial,  41  unarmed non-com



batant a ivi l ians,  a t  Pingus, Lsrguna Provinoe, on 9 April  
1945. 

nKilling without oause or  tr ial  50 unarmed, non-combatant 
aiv i l i ens ,  including wbmn and children, and pi l laging and 
destroying property a t  Rosario, Batangas, on 13 March 1945, 

*EilU.ng without oause or tr ial  27 Chinese, unarmed, non
aomba-bant civil ians,  and mistreating and attempting t o  
k i l l  a l l  Chinese ,in the  town o f  h a  Banos, Lsrguaa Province, 
OR 6 BBarch 1945. 

"lylistreating and k i l l i n g  without oauee or  t r ia l  Antonio 
Villa-Real, a r e t i r e d  Philippine Supreme Court Just ice 
and 14 other permns, wounding and attempbing to kill 
3 others and wrongfilly burning a residenoe with i t s  con
temts, a t  Balegtas Street, Manila, on 12 February 1945, 

nlliistreating and ki l l ing,  without cause or trial, more -than 
100 p r i e s t s  and other unarmed, non-combatant c ivi l ians,  and 
mistreating and a . t ; tq t ing  to k i l l  more than 6 others, i n  
and near .three air r a id  shel ters  i n  4he v ic in i ty  of Plaza 
McKinley, M i l a ,  on 19 and 20 February 1945. 

'Mistreating and imprisoning i n  St. Augustins Church, 
Intramuros, Manila, more than 6000 unarmed, non-combatant 
civil ians,  inoluding mmn and children, without food or  
zabdioal supplies, and del iberately exposing them t o  she l l  
f i r e ,  causing death of a large n&er of them, during the 
period 6 t o  22 February 1945. 

'Bdisrtreating and k i l l i n g  without cause or  trial, a nun 
and more than 50 other unarmed, non-sombatant c iv i l i ans  
at  St. dugustine Churoh, Intratnuros, Manila, from 6 t o  
22 February 1945. 

"gi l l ing without  cause or  trial a number of persons and 
atbempting t o  k i l l  other anazmed, non-combatant o i v iliana, 
inoluding mmsn and children, i n  the  v i c in i ty  of St. 
Auguetine Churoh, Intramuros, Manila, on 23 February 1945. 

"Raping and abusing numerous women and female ohildren, 
k i l l i n g  and wounding, without cause or trial, non-com
batant civil ians,  looting and stealing food and personal 
property, b s t a l l i n g  mil i tary weapons i n  rel igious in- 
s t i tut ions,  wi l fu l ly  destroying rel igious ins t i tu t ions  
without mili tary necessity a t  St. Bugustine Church and 
Convent, Intramuros, -la, from 6 t o  23 February 1945. 



"Torturing, k i l l i n g  md attempting t o  kill, w i t h 
out  cause or  trial, unarmed non-conibatant c i v i l i a n s  
at  Cavite Oity, Innrs, and elsewhere in Ctrvite from 
9 October 1944 t o  about 1 February 1945, 

"Idistreating and k i l l i n g  without cause o r  t r i a l  two 
named unarmed non-combatant c i v i l i a n s  and other6 a t  
Dasmarinas, Cavite Province, on 16 December 1344, 

"~his t reat ing,  imprisoning, and k i l l i ng ,  a l l  without 
cause o r  trial f i v e  named c i v i l i a n s  and all other m l e  
inhab i tan t s  of the  v i l l age  of Imus, Cavite Province on 
16 December 1944. 

"Nistreating and k i l l i n g  without cause or  t r ia l  numerous 
unarmed non-combatant c iv i l i ans ,  a t  or near For t  Santiago, 
Intrarmnros from 9 October 1944 t o  10 February 1945. 

"Failing t o  provide proper f a c i l i t i e s  f o r  b r i c a n  c i v i l i a n  
in ternees  at  Los Banos Internment Camp, Laguna, from 9 Oo
tober  1944 t o  23 February 1945, 

"Under-ng t o  t e r ro r ize ,  massacre and exterminate non- 
oombatant c i v i l i a n  men, women and children, and p i l l ag ing  
and destroying towns, c i t i e s  and public and pr ivate  prop- 
e r t y i n  t h e  Philippine Islands generally from 9 October 1944 
t o  about 1September 1945, 

'Mistreating, neglecting and f a i l i n g  and r e l s i n g  without 
j u s t i f i c a t i on  t o  provide proper and adequate quarters, food 
and other necess i t i es  t o  m r e  than 2200 prisoners of war a t  
Old Bi l ib id  Prison, Manila from 21 October t o  13  Deoember 1944, 
and de l ibera te ly  subjecting s a id  prisoners t o  public humi lia
t i o n  a t  Manila on 13 Deceriiber 1944, 

"Mistreating, neglecting and f a i l i n g  and refusing without 
j u s t i f i c a t i o n  t o  provide proper quarters, t ransportat ion,  food 
and other necess i t i es  t o  more than 1600 prisoners of war, 
members of t he  Armed Forces of t h e  United States,  de l ibera te ly  
and unnecessarily exposing them t o  gun f i r e  in  t h e  v i c i n i t y  of 
Olongapo, Zambales Province, from 15 t o  24 December 1944, and 
en route thorefrom t o  Dlianila from 24 t o  27 December 1944, and 
de l ibera te ly  subjecting them to public humiliation a t  Manila 
on 27 December 1944. 

"Improperly imprisoning four  hundred members of t h e  armed 
forces  of t h e  United States,  and f a i l i n g  and refusing 
without jus t i f i ca t ion ,  to provide them w i t h  adequate water, 
she l t e r  and other  e s sen t i a l  f a c i l i t i e s  a t  Sakura Prisoner 
o f  War Cemp, Fort McKinley, from 31 Ootober 1944 t o  15 
January 1945 



"mcu t ing  without cause or t r i a l  one woman, a United 
States citizen, and four other unarmed non-combatant 
women civilians a t  North Cemetery, Manila, during October 
or November 1944. 

*Mistreating and kill ing, without cause or t r i a l ,  thir
teen named and more than 2000 m m e d  civilians, a l l  un
armd and nan-combatants, during December 1944 a t  the same 
~1888  

"Subjecting t o  t r i a l  and executing three or more prisoners 
of w a r  mithout any prior  or subsequent notice t o  a repre
sentative of the protecting pomr, and without counsel, 
opportunity to  defend t o  appeal, a t  U l a  during December 
1944. 

nglfistreating and ki l l ing  without oauae or t r i a l ,  twenty-
s ix  unarmed non-combatant civilians a t  North Cemetery, 
Manila, during November 1944. 

"Massacring without cause or t r i a l  four hundred unarmed, 
non-combatant civilians a t  the Village of Polo i n  the 
town of Obando, Batan Province, on 10-11 December 1944, 

"Mistreating and fd ling and refusing, w i %out justification, 
t o  provide food and water for s ix  named American non-con
batant civi l ians and others then interned and detained, en-
route from Camp Holmes Internment C&npnear Baeio  t o  Old 
Bilibid Prison, Manila, on 28 and 29 December 1944. 

"Detaining and interning a large number of b r i c a n ,  
nolroombatant c iv i l ian  mn, women and children without 
adequate food, clothing, sanitary fao i l i t i e  s or medical 
supplies a t  Old Bilibid Prison, Manila, from 29 Bomber 
1944 t o  4 February 1945, 

Vnstal l ing and maintaining military weapons a t  Old 
Bilibid Prieon, Manila, thereby exposing uaarmed non
combatant c iv i l ian  internees to  gunfire and other hazards 
on 3 February 1945, 

nBombarding and attaoking without mil i tary just i f icat ion 
Old Bilibid Prison, Bdanila, then an undefended, non-mili
t w y  inatal lat ion housing unarmed, non-combatant internees, 
from 3 t o  12 February 1945. 

"Killing without cause o r  trial lnany unarmed, non-combatant 
civi l ians and raping of c iv i l ian  mmen a t  the toms of San 
Fernando and San Juan, La Union Province on or about 19 
January 1945. 

"Mistreating and abusing civi l i an  mmn, and wrongfully 



destroying Manila Cathedral, Intram;uros, Manila, without 
mil i tary just i f icat ion,  from 4 t o  7 February 1945. 

" ~ o r t u r i n gand k i l l i ng  without cause o r  t r i a l  more than 
500 men, m m n ,  and children, a l l  non-combatant c ivi l ians,  
munding and attempting to k i l l  xuany others, poisoning a 
drinking water well, raping numerous womn and fezaale chil-  
dren, and wrongfully destroying a building a t  the German 
Club, E k m i t a ,  Manila, on 10 February 1945. 

"Massacring and k i l l i n g  without cause o r  t r i a l  of over one 
hundred men, women, and children, a l l  unarmed non-combatant 
c ivi l ians,  munding and attempting t o  k i l l  th i r teen  others, 
and mongfully destroying and burning home a and other property 
of the &, Price House, Ermita, Manila, on 10 February 1945. 

without cause o r  trial forty-three unarmed non- 
oorllbatant civil ians,  and attempting t o  k i l l  twelve others, 
a t  the Tabacalsra Cigar and Cigarette Factory and The Shell 
Servico Station, Ermita, Manila, on 11 February 1945. 

"Mistreating, tor tur ing and burning a l ive  a9 unarmed, non
combatant c ivi l ian,  mistreating and f i l l i n g  without cause 
or t r i a l  two others, attempting t o  kill, without cause o r  
trial, nuxwrous oehere, and burning and destroying houses 
and other property without jus t i f ica t ion  in tihe Pasay Dis
%riot ,  Rieal, on or ab0u.t; 11 February 1945. 

"~ldistreatingand k i l l i ng  without cause or t r i a l  more than 
' 	 thirty-rour men, womensand children, a l l  unarmed non

combatant civil ians,  wounding and attempting to k i l l  thirty-
one others, and wrongfully burning and destroying the private 
residence of Dr. k r e t a ,  a t  MPmila, on 17 February 1946. 

"M.stre=ting and k i l l i ng  without cause or t r i a l  730 unarmed 
non-combatant crivilims, men, mmen and children, and rnis
t rea t ing  others a t  San Pablo, Laguna Province, on 24 Febm- 
ary 1945. 

nTorturing and k i l l i n g  without cause o r  t r i a l  three prisoners 
of war of the armed forces o f  the United States, and f ive  
warmed non-oombatant c ivi l ians,  a t  Cebu City, C ~ b uProvince, 
on or about 26 March 1945. 

"Mistreating and k i l l i n g  without cause o r  t r i a l  twenty-nine 
unarmed non-combatant c iv i l ians  a t  the town of Bayombong, 
Nueva B i z c a p  Province during Urah, 1945. 

"Massacring more than twelve unarmed, non-combatant civil ians,  
raping of women, and pillaging and destroying large areas of 



the oPty without mil i tary neoessity, a t  Cebu C i t y ,  CebP 
 

Province, i n  -oh 1945. 
 


%istreating and mssaoring, nd.thout oauae o r  trial, more 
than fifty-eight c i v i l i m  men, womn and children, and at
tempting to kill more than four others, a t  the Barrios of 
Pingue, Ulinig, Liko, and Santa Ana, and the m u n i c i p r l i ~  
of PaeDo, kguna Province, on about 7 April 1945. 

"Burning and destroying, d t h o u t  just i f icat ion,  the 
v i l lage  of N d p i l ,  Mountain Province and k i l l i n g  without 
cause or trial, non-oombatant c iv i l ians  therein, on 
16 April 1945, 

" ~ e h e a d i ~ g  without oause o r  and attempting t o  behead, 
trial, more than seven unarmed, non-oombatant o iv i l ians  a t  
T i t ig  Mountain, Mountain Province on 16 d p r i l  1945. 

"Mistreating and ki l l ing,  without oanse or trial, eighty-

three men, women and children, a l l  unarmed, non-combatant 
 
o iv i l ians  about 22 kilometers south of Baguio, Luzon, on 
 
18 April 1945. 
 

aTorturing and ki l l ing,  without cauee or t r i a l ,  un-

armed, non-combatant o iv i l ians  a t  Basco, Betan Island, 
 

Batanes Group, on 10 my 1945. 
 


')Torturing, ki l l ing,  and attempting t o  kill, without 
cause or trial, unermed, non-combatant c ivi l ians,  destroy- 
ing  property without jus t i f ica t ion  and confiscating food 
on Batan Island, Batanes Group f'rom 1March t o  1 September 
1945. 

'Torturing, and k i l l i ng  more than eighty-four unarmsd, 
non-oombatant men, women and ohildren c iv i l ians  at Basco, 
Batan Island, Batanes Group on 10 July 1945, 

"Mistreating and ki l l ing,  without cause or trial, more than 
thirteen non-combatant c iv i l ians  a t  Matina Pangi, D a m  
City, Mindaaao Island on 15 1945. 

"Killing, without oauee or t r ia l ,*a  k i t e d  Sta tes  c iv i l i an  
internee a t  Ins Banss In terment  Camp, Laguna Provinoe, 
on about 20 January 1945. 

W s t r e a t i n g  and ki l l ing ,  without cause or tr ial ,  at  and 
i n  the v ic in i ty  of I lo i lo ,  Panay Island, four or  m r e  un
armed non-combatant oivil ialls during January 1945, and one 
or more unarmed non-combatant c iv i l i ans  on 22 W o h  1945." 



The foregoing es tabl ishes  t he  pa t te rn  of the  conduct or  ra ther  mis
conduct of the  troops under Yamashitats command. Not i so la ted  instances 
these  but a paroxysm of debauchery and b r u t a l  depravity in fec t ing  many 
mits in many places over a long period of time. To pretend t h a t  they ware 
unknown t o  t h e  commander i s  t o  t r i f l e  with common sense. To contend t h a t  
t he  commander lacked the  power of con t ro l  i n  t he  d i sc ip l ine  unto death which 
characterized the  Japanese f igh t ing  u n i t  i s  t o  speak the  mind e i t he r  of a 
foo l  o r  a knave. 

The author l ikewise passes w i t h  scarce comment t h e  voluminous evidence 
before the  mi l i t a ry  commission pointing t o  fill knowledge by t h e  high command 
of this re ign of t e r r o r  i n s t i t u t e d  against  non-combatants and pr isoners  over 
a wide area. In discussing t h i s  hase of t h e  t r i a l  record the  Judge Advo- 
c a t e ' s  Board (attaohed Appendix C7 has this t o  says 

"During t h e  period 9 October 1944 t o  3 September 1945, Gen
e r a l  Tomoyuki Yamashita was t h e  Japanese Supreme Conrmander i n  
t h e  Philippines, under Count Terauchi , the  Supreme Southern 
Commander (R 930, 1013, 2695, 3520). He was the Commanding 
General of t h e  Japanese 14th Army Group (a l so  referred t o  as the  
14th  &ea Army) and, in addition, had command of a l l  t h e  Kempei 
T a i '  (mi l i t a ry  police) i n  the Phil ippines (R 105, 2255, 2272, 
3593). The prisoner of war and c i v i l i a n  i n t e r m e n t  camps were 
under h i s  control  through t he  commanding general of w a r  prisoners 
(B 3588; IQ 7). 

f i r s t  the re  were a number of Japaneae forces  i n  t he  
Phil ippines which were not under h i s  command, such a s  t he  4 th  
Air Army, the  3rd h b r i t i m e  Transport Conwand, 30,000 troops di-  
r e c t l y  under Imperial badqua r t e r s  and the Southern Conunand, and 
t h e  naval forces  (R 3621, 3525, 3589) but  these l a t e r  were con
sol idated under him. About the  f i r s t  of December 1944, the  30,000 
Imperial badqua r t e r s  and Southern Army t roops were assigned to 
fiim (R 3525). The 4 th  Air 4lqy came under his control  on 1 January 
1945 (B 2676, 3525, 3589). By the  middle of February, * t h e  3rd 
&mitime Transport Co~nnand m e  under ysmashita (R 3525). 

"The army foroes i n  ldanila and southern Luzm m r e  formed i n t o  
t he  Shimbu (mixed) group about 26 Dscenber 1944 and conrmand of this 
group given t o  Lt. Gene Shizuo Yokoyama (R 2664, 3621). The group 
consisted of 45,000 troops (R 2664), including the Fu j i  Heidan of 
6,000 troops i n  BatfLngas and p a r t  of Laguna, under the  immediate 
oammand of Col, Masatoshi F'ujishige (R 2810, 2811). 

"On 6 January 1945, about 20,000 naval land forces  i n  the  
Manila a rea  were assighed t o  t h e  army f o r  t a c t i c a l  command only 
during land f igh t ing  (B 2535, 2536, 2638, 3526, 3588). These 
naval forces  included marines and Noguchi un i t s  from the  Kobayashi 
group, and were under t h e  inmediate command of Rear Admiral Iwa
buohi (R 2538, 2543, 2673). Disciplinary pomr over these forces 



remained i n  the naval oommander, Admiral Okooohi, and was exoroieed 
through Imabuohi (R 2545). The army ac tua l ly  began t o  exeroiee 
oommand over the-ae naval forces  about 1February (R 2668, 2671, 
2672). Yamasbita commanded these naval troops through Yokoyama's 
Shimbu group (R 2676). 

"The prosecution introduced t he  following evidenae on the 
i s sue  of the d.ireot respons ib i l i ty  of accused a s  dist inguished 
from t h a t  incident  t o  mere command. Accused t e s t i f i e d  *at he 
had ordered the  suppression or 'mopping up1 of guer r i l l a8  (R 2811, 
3545, 3547, 3678; Ex 353). About t he  middle of December 1944, 
Colonel Niahiharu, the Judge Advocate and police o f f i c e r  of t he  
14th  Amy Group, t o ld  Yamashita -that there  was a large nuniber of 
gue r r i l l a s  i n  custody and there  was no t  su f f i o i en t  time t o  t r y  them 
and said  t h a t  the Kempei Tai would 'punish those who were t o  be 
punished.' To t h i s  Yamashita merely nodded is apparent approval 
(R 3762, 3763, 3814, 3815). Under t h i s  summary procedure over 
600 persons were executed a s  ' guer r i l l a s '  i n  Manila alone between 
15 and 25 December 1944 (R 3763). I n  that same month, by  a 
wr i t t en  order, Yamashita oommended the Cortbi tar te  ( ~ a n i l a )  Kempei 
T a i  garrison fo r  t h e i r  Fine work i n  'suppressing g u e r r i l l a  
a c t i v i t i e s t  ( ~ 9 0 5 ,  906). The oaptured dairy  of a Japanese warrant 
o f f i c e r  assigned to a un i t  operating i n  the Manila area  contained 
an en t ry  dated 1Deeember 1944, 'Reoeived orders, on the  mopping up 
of guar r i l l ae  l a a t  n ight  * * * it seems that a l l  the  men are to be 
k i l l ed .  * * * Our object  i s  t o  mund and M11 the men, to ge t  
information and t o  k i l l  the  women who run away.' 
(R 2882; Ex 385). 

"Throughout the  record, evidence was presented i n  the  form 
of oaptured documents and statements of Japanese made i n  oomec- 
t i o n  with the commission of a t roc i t i e s ,  r e fe r r ing  t o  ins t ruc t ions  
t o  k i l l  c iv i l i ans .  During the Paco massacre i n  W l a  10  February 
1945, a Japanese o f f i c e r  sa id  t o  h is  intended v i c t i m ,  'You very 
good man b u t  you die,  1 and, 'Order from high o f f i c e r  k i l l  you, a l l  
of  you, ' (R 833). On 10 April 1945, during the murder of c iv i l i an s  
near Samuyao, a Japanese so ld ie r  said, 'It was Yamashitals order 
t o  kill a l l  o iv i l i ans , '  (R 2317). A t  Dy Pac Lmbes Hard, hlanila, 
on 2 February 1946, t h e  Japanese craptain i n  charge sa id  that t h i s  
k i l l i n g  was 'an order from above 1 (R 2174). A t  Calamba, Laguna, i n  
February 1945, the k i l l i n g s  were 'by order of the Army1 because 
the people were 'anti-Japanese' (R 2893, 2894). On 19 February 1945, 
p r i o r  t o  the  massacre a t  Los Banos, the  Japanese garr ison conmander 
t o l d  the mayor of Los Banos t h a t  the F i l ip inos  were double-crossers 
and deserved t o  be k i l l ed .  The Japanese o f f i c e r  then &old the mayor 
t o  prepare a l i s t  of 50 pro-Japanese c iv i l i an s  and a l l  the other  
F i l ip inos  m u l d  be k i l l e d  (R 2396). A captured order to a machine 
gun oompany s ta tes ,  '&ere w i l l  be many nat ives  along our route  
from now on. All nat ives ,  both m n  and women, w i l l  be k i l l ed .  ' 
(R 2895) 



n ~ p t u r e dnotes of instructions by Colonel BBasatoshi 
&jishige, c o m d e r  of the Fuji Heidan, t o  of f icers  and 
non-commi$sioned officers of a reconnaissanoe u n i t  contained 
the following, 'Ki l l  kmerican troops cruelly, Do not k i l l  
them with one stroke. Shoot guerril las,  K i l l  a l l  who 
oppose the Emperor, even women and children, 8 (R 2812). 
Colonel Fujishige was under the command of Y-shita through 
General Yokoyanta (B 2811). 

'Qvidence i n  the form of captured documsnts was intro
duced t o  show t h a t  before and during the ba t t le  of Ddanila 
the  following orders were issued by the  Japanese forcest 
Pla operations order of the Manila Navy Defense Force and 
Southwestern Area Fleet directed tha t  when Filipinos are  
t o  be k i l l ed  oonsideration must be given t o  saving ammuni
t i o n  and manpower and beoause disposal of dead bodies is 
troublesom they should be gathered in to  houses which a re  
scheduled t o  be burned or destroyed (R 2909). 41order of 
the  Kobayashi Heidan group, 13 February 1945, directed tha t  
a l l  people on the ba t t le f ie ld  in or around Manila, except 
Japanese and Special Construction Units (F'ilipino collabora
t o r s )  m u l d  be put t o  death (R 2905, 2906; Ek 404) ( ~ o t e t  
The Kobayashi group, which included the  Manila Navy Defense 
Force, was conaaanded f o r  land operations by Yamashita through 
General Yokoyama (R 2538, 2673, 3622). A 'top secret '  order 
by Y a m a s h i t a  as Commanding General, Shobu Axmy Group, dated 
15 February 1945, stated, 'The Army expects t o  induae and 
annihilate the  enew on the  plains of Central Luzon and in 
Manila. The operation i s  prooeeding s a t i s f a c t o r i l y . ~  (R 122; 
Ex 6). lShobut was the code nams of the 14th Amy Group 
(- 3, 4, 5). 

"The prosecution introduced two witnesses, Narciso Lapus 
and Joaquin S. Galang, who were currently detained by the  United 
States  Government as suspected collaborators (R 912, 1058; Def 
Ex A-H). Both these men previously had offered t o  exchange 
information a s  t o  Japanese and Filipino collaborators in return 
for  t h e i r  freedom, but  both swore that they had received no 
promise of reward fo r  the i r  testimony in  t h i s  case (R 913, 
105s). 

"Lapus t e s t i f i e d  tha t  from June 1942 t o  Deaember 1944 he 
m e  private secretary t o  General Artemio Ricarte, an important 
Filipino puppet of the Japanese (R 917, 923). He f'urther tes
t i f i e d  t h a t  one day i n  October 1944, Ricarte returned t o  hie 
residence and to ld  the witness tha t  he, Ricarte, had just  had 
a me t ing  w i t h  Yamashita who had said, 'We take the Fi l ipinos 
100 per cent a s  our enemies because a l l  of them, d i rec t ly  or  
indirectly,  a re  guerr i l las  or helping the guerril las,  and, ' In  
a m with the enemies, we don't need t o  give quarters. The 
enemies should go, ' (R 938). Yamashita revealed his plan t o  



allow the Americans t o  enter Manila, then counter-attack and 
 

destroy the Americans and also the Filipinos in Manila (R 939, 
 

1023). He further said that he had instructions t o  destroy 
 

-la, par t icular ly the most populated and commercial dis- 
  

t r i c t  of the c i t y  (R 939). Ricarte s ta ted that Yamashita had 
 

said he had ordered tha t  when the population gave signs of pro- 
 

American movement or actions, the whole population of that 
 

place should be wiped out (R 940). Ricarte l a t e r  t o ld  the  
  

witness that when Ricarte, i n  November 1944, asked him t o  re-

voke t h i s  order, Yamashita said, 'The order was given and 
 

could not be changed, (R 947). 
 


nThe witness Galaag t e s t i f i e d  tha t  he was present and 
overheard a conversation between ,Yamashita and Ricarte, in 
December 1944 (R 1063, 1068, 1069). The conversation was in
terpreted by Ricartets  12 year old grandson, Yamashita speak- 
ing Japanese which t he  witness did not understand (R 1065, 
1068). When asked by Ricarte t o  revoka h i s  order t o  kill a l l  
the Filipinos, Yamashita became angry and spoke in Japanese 
which was interpreted in to  Tagalog as, 'The order is  my order. 
And because of t h a t  it should not be broken or disobeyed. It 
ought t o  be consumed, happen what may happen, 1 (R 1069). ( ~ o t e :  
The defense introduced Bis lummo Rormsro, the 13 year old grand- 
son of Ricarte, who said he had never iriterpreted between h ie  
grandfather and Yamashita, and specif ical ly  denied interpret ing 
the conversation t e s t i f i e d  t o  by Galang (R 2014, 2021).)tt 

From a legal  point of v iew the judgment of the Supreme Court, delivered 
by Chief Justice Stone, a f t e r  due hearing of the author and h i s  defense col- 
leagues, disposed of the legal  issues and arguments now re i te ra ted  i n  the ref 
erenced book. Solno psychological e f fo r t  has, however, in addition been made 
t o  mold in the  public mind a point of view which by our highest judicial  pro- 
cess has been r e  jected. 

The author thus now fo r  the f i r s t  time challenges the competence of the 
commission t o  hear and adjudge the Y a m a s h i t a  case on the  gound that i ts  
members were a l l  professional soldiers, who could therefore not  be expected 
to  offer serious resistance to the desires of superior of f icers  "on wbose 
favor t h e i r  future -11-being might depend;" none of whom was "a oombat man 
who might be expected more readily and sympathetically" t o  understand Yama- 
sh i t a t s  mi l i ta ry  d i f f icu l t ies ;  and none of whom were lanyers. It i s  quite 
true, as  alleged, t ha t  a l l  members of the commission were professional sol- 
diers--indeed, a l l  had many years of distinguished mil i tary service--and 
'that none were lawyers in the sense of being paid practi t ioners,  but a l l  had 
broad legal experience i n  that  throughout the i r  service they had participated 
on innumerable occasions i n  the t r i a l  of mil i tary offenders as prosecutor, 
counsel and member of the court. I t  i s  not true,  as  alleged t h a t  none of them 
had combat service. A l l  saw service in operations against the Japanese in m i 
ous of the Pacific campaigns. Nor i s  there the s l ightes t  support f o r  the impli- 
cation tha t  the members of the commission were not f r ee  agents t o  hear and de- 
termine in  accordance with conscience and the law the issues placed before the-
To imply the contrary i s  but t o  prevaricate the truth. 



General MacArthur's viewpoint and instructions were reaently recal led 
  
by Captain J. J. Robinson, USblR, from the off ice of the Judge .Advocate Gen- 
 
e r a l  of the Navy Department, .ina l e t t e r  dated 1 November 1949, wherein he 
 
s ta tedt  
  

nRrese attacks on the trial end on General MacAraur 
 

are  a source of special  resentment t o  me bec~use,  as  you 
 

know, I was the senior member of the Washington war crimes 
 

group of four off icers  t o  whom General MacArthur gave in-

atructions in regard t o  the Yamashita case and other war 
 

crimes cases on 12 September 1945 a t  h i s  headquarters a t  
  

Yokohama, concluding with the request tha t  we go to  Manila 
 

and help h i s  off icers  there i n i t i a t e  proceedings there. I 
 

remember dis t inct ly ,  and I recorded in  my notes, the Gen-

e ra l ' s  insistence on fairness  and legality.  I read the 
 

transcript and record of the t r i a l  and the General's re-

view. I therefore know how unjust and inaccurate these 
 

widely advertised charges are," 
 


The author must well know tha t  these p~llegations of incompetency even 
at t h e i r  face value would not operatx t o  render the of f icers  concerned in
e l ig ib le  t o  s i t  upon such a commission. Indeed, t h i s  i s  best ref lected from 
h i s  failure t o  interpose similar objections upon t r i a l  of the case. What 
then can be the purpose i n  now making t h i s  post- judicial  challenge of com
petenoe, other than t o  create  the i l l u s ion  i n  the reader's mind tha t  the 
i s jus t i ce  wcordsd Yamashita was so basio and so f lagrant  that even h i s  
judgea laoked the professional competence, the integri ty ,  and the experienoe 
in  war essent ial  t o  a f a i r  and just  adjudication of the issues. 

Furthermore, it should be here recorded tha t  apart  from the f ive  general 
of f icers  who composed the mil i tary cormnission, the legal  adequacy of ths 
record t o  sustain Yamashitars conviction and sentence was passed upon f i r s t  
by the Judge Advocate of General Styer'e headquarters and thereaf ter  by Gen- 
e r a l  Swer  himae l f  as the reviewing authority i n  the  f i r s t  isstance. After 
his approval of the finding and sentenoe of the commission the record was 
sent t o  higher headquarters only because the dea.th sentence w a s  involved as  
a r e s u l t  of General S t p r t s  review action. Thereafter the t r i a l  record was 
again subjected to metioulous r e v i m  by a board of f ive senior off ioers  of 
the  Judge Advocate General's Department i n  General MacbLrthurts headquarters 
and ~ubsequently referred t o  General MacArthur himself Prith the Board's recom
mendation that the  sentence be approved. Corollary t o  these review proceed- 
ings the legal issues now raised by the author were argued before the nine 
Justices composing the Philippine Supreme Court and thereafter heard by, the 
sight members of the M t e d  States  Supreme Bench. O f  a l l  o f  these men who 
interwned t o  hear and pass upon one phase or another of the issue of' Y a m -
s b i t a * s  eilt or innocence, the majority of them lawyers themselves, only 
two supported Ygmashitafs defense& It i s  solely upon the views expressed by 
this srnall minority of two of more than th i r ty ,  neither of whom is naw here 
t o  oorreot any misinterpretation of h i s  opinion, t h a t  the author a t  t h i s  l a t e  
date seek8 ta resurreot the  cause of Yamashitats innocence. 



In  h i s  book he endeavors t o  pa l l i a te ,  if not  ac tua l ly  to jus t i fy ,  the  
revol t ing a t r o c i t i e s  oommitted by the Japanese upon non-combatants and our 
prisoners of war by claiming t h a t  Japanese perfidy found i t s  insp i ra t ion  in 
American example. In  p robablyh is  most regre t tab le  passage the  author dams  
h i s  own country by the a l l ega t ion  *at, "The charges of b r u t a l i t y  by h r i 
cans toward Americans t h a t  were leveled by both the  North and the  South a f t e r  
the Civi l  W a r  do not make pleasant reading. Our cal lous  extermination of 
Ameriaan Indian women and children by flame and shot, of ten preceded by un- 
conscionable bet rayal ,  i s  p a r t  gf an ugly picture. But probably the 'most t e l l -  
ing analogy i s  t o  be found i n  American a c t i v i t y  in these same Philippine Is
lands in the ea r ly  par t  of the twentieth century* Duringthe bloody 'Philip- 
pine Insurrection, '  methods of to r tu re  were devised and used by Bmerioans in  
the  ' _~ac i f i c a t i on '  of the Fil ip inos  t h a t  demonstrate t h a t  the  c rue l  Japanese 
Kempeitai were es sen t i a l l y  clever imi ta tors  .,...."And he challenge8 our air 
bombardment policy i n  subduing Japan a s  "a v io la t ion  of the  l e t t e r  of the laws 
of war," asking, Itwhy must we judge our enemies by a d i f fe ren t  standard." A 
strange and shocking effokt ,  indeed, t o  support the  record of Japanese bru- 
t a l i t y ,  l u s t  and outrage established on Yamashitats t r i a l ,  and against  which 
even the author takes no exception, a t  t he  expense of the American t r a d i t i o n  
of honor and decency and jus t ice .  Isola ted instances may have ocourred i n  
American history wherein so ld ie r s  departed from the high standard of mar t ia l  
honor which has come d o ~ m  a s  one of our f i n e s t  t r ad i t ions ,  but  ce r ta in ly  his-  
to ry  points to no such a rampant and reckless  abandonment of pr inciple  on the 
pa r t  of Americans t o  warrant the  author's contention t h a t  the Japanese merely 
imitated t he  example Americans previously had se t .  

Highly questionable a s  much t h a t  the  author has sa id  may be, h i s  r i g h t  
t o  say it i s  not  here i n  issue. Wit i s  i n  issue i s  the t r ans l a t i on  of h i s  
book into the  Japanese language and i t s  dissemination among the Japanese 
people. The i n t e r e s t  of the United S ta tes  i n  the secur i ty  of the  American 
forces occupying the country render it so. To protect  t h a t  i n t e r e s t  and pre- 
serve t h a t  secur i ty  it i s  essen t ia l  t o  guard against  inflammatory mater ia l  
designed t o  arouse irresponsible Japanese elements i n t o  act ive  o p p o s i t f ~ e  
The book contains j u s t  such inflammatory mater ia l  i n  i t s  biased and shame
l e s s  d i s t o r t i on  and suppression of the f a c t s  in the e f f o r t  to seoure Y a a a 
s h i t a f s  v indicat ion i n  the minds of i t s  readers. The common sense of t h e  
great  m j o r i t y  of the J a p e s e  people would r e j e c t  t h e  f a l s e  concept it i s  
intended t o  propagate a s  they have witnessed a t  f i r s t  hand the s p i r i t u a l  
qua l i t i e s  of the h e r i c a n  sg ld ie r  and the moral strength and righteousness 
of American jus t ice .  But it i s  of the i r responsible  elements and opposition 
minor i t ies  with which we must concern ourselves. I h e  t r i a l  of Yanashita and 
en t i r e  d e t a i l  of the l e g a l  proceedings leading to h i s  execution were widely 
carr ied a t  the time i n  the  Japanese press without the  s l i g h t e s t  r e s t r i o t i o n  
hence there  i s  no mere question of censorship involved. Far more than t h a t  
i s  involved: the  question of American prest ige,  American dignity, and Amari
can secur i ty ,  

P7e need not  consider here the motive which has l ed  to the  publisher's 



oontemptmous public references t o  the  President of the United States  and 
distinguished members of the  Senate. Possibly they a re  ihtended a s  a prop
aganda weapon t o  arouse the public interest--possibly t h i s  view i s  f a r  too  
charitable. Suffice it t o  point out t h a t  neither the President nor Senators 
have had the s l ightes t  responsibil i ty t o  intervene ei thgrifn the YamashLts 
trial or i n  the present e f fo r t s  t o  propagate the author's views among the  
Japanese people. 

This Memorandum would be incomplete did it close without mention of the 
public characterization of the Yamashita t r i a l ,  conviction, and execution by 
the publisher a s  a "judicial  lynchingN, He draws again upon the minority 
opinion of the l a t e  I&. Justice Murphy for  such a s t a r t l i ng  appraisal, But 
&, Justice Murphy did not so characterize it. He merely warned t h a t  "fo- 
morrow the  precedent here established can be -arned against others. A pro
oession of judicial  lynchings without due process of law may now f o l l o ~ . ~  
Chief Justice S-bone and a majority of the Court had already adjudged tha t  the 
conoept of due process had not been violated, and had Mr. Justice Hurphy 
intended t o  sl;ig;matize tha t  sarne proceeding on which the Supreme Court had 
just  pronounced i t s  judgment a s  a u judic ia l  lynching" the e f fec t  muld  have 
been t o  throw the blame of guil t  upon t h a t  high tribunal, of which he was a 
member, as an accessory thereto, It i s  unbelievable t h a t  the learned Just ice 
w u l d  have intended t h i s  oonnotation to  flow from his remarks--unfortunate 
tha t  he cannot defend h i s  own dictum against so l icentious a misrepresentation. 

Together w i t h  the advertising material of the publisher, the  book i s  
calculated t o  arouse in the minds of the Japanese doubt a s  t o  the moral 
standards of the American people and t o  impugn the in tegr i ty  of the  judicial  
process leading to judgments rendered i n  the  t r i a l s  for  w a r  crimes. The 
beat t h a t  can be sa id  fo r  this e f f o r t  t o  propagate among the Japanese people 
the f a l s e  concept t h a t  Yamashita was denied the protection of elementary 
just ice  i s  that it i s  based upon a pro f i t  native--the worst, t h a t  it i s  in- 
tended seriously t o  impair the dmericas position i n  the Orient. Regardless, 
the  end r e s u l t  would be the same. Passions of irresponsible elements would 
be aroused, minorities already i n  opposition would be strengthened, and b r i o a n  
l ives  might w e l l  be the fo r fe i t .  

The bet ter  t o  insure t h a t  the  book and the propaganda ef for t s  of i t s  pub- 
l i she r  do not succeed in a perversion of the h is tor ica l  truth,  inasmuch a s  no 
agency of the United States  i s  o f f i c i a l  repository of the t r i a l  record, there 
i s  appended hereto as  4 p .  C the formal review thereof by a board of of f icers  
consisting of Col. C. M. Ollivet t i ,  J.A.G.D., Col. H. F. Matoon, J.A.G.D., 
Col. S. F. Cob, Id., Lt. Col. Charles P. Muldoon, J.A.G.D., and Major 
John H. Finger, J.A.G.D., prepared jus t  f o l  
iesionl a judgment. 
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tion for writ of habeas oorpus 
 

In the Matter of the Applioation 1 and writ of prohibition and 
 
of General Tomoyuki Yamashita 1 petition for writ of habeas 
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of the Commonwealth of the 
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United Statea Army Foroes, 
Western Paoifio. 
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1 
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Mr. Chief Justioe STONE delivered the opinion of the Court. 
 


No. 61 Misoellaneous is an application for leave to file a petition for 
writs of habeas corpus and prohibition in this Court. No. 672 is a peti- 
tion for oertiorari to review an order of the Supreme Court of the Common- 
wealth of the Philippines (28 U. S. C. Sea. 349), denying petitioner's appli- 
oation to that oourt For writs of habeas oorpus and prohibition. As both 
applioations raise substantially like questions, and beoause of the im- 
portanoe and novelty of some of those presented, we set the two applioations 
down for-oral argument as one oase. 

From the petitions and supporting papers it appears that prior to Septem- 
ber 3, 1945, petitioner was the Commanding General of the Fourteenth Army 
Group of the Imperial Japanese Army in the Philippine Islands. On that date 
he surrendered to and became a prisoner of war of the United States Army 
Foroes in Baguio, Philippine Islands. On September 25th, by order of re- 
spondent, Lieutenant General Wilhelm D. Styer, Commanding General of the 
United States A m y  Foroes, Western Paoifio, which oommand embraoes the 



Philippine Islands, petitioner was served with a charge prepared by the Judge 
Advooate General's Department of the Army, purporting to charge petitioner 
 
with a violation of the law of war. On October 8, 1945, petitioner, after 
 
pleading not guilty to the oharge, was held for trial before a military com- 
 
mission of five Army officers appoi3ted by order of General Styer. The order 
 
appointed six Army officers, all lawyers, as defense counsel. Throughout the 
 
prooeedings whioh followed, including those before this Court, defense counsel 
 
have demonstrated their professional skill and resourcefulness and their 
 
proper zeal for the defense with whioh they were charged. 
 

On the same date a bill oE particulars was filed by the prosecution, and 
 
the oommission heard a motion made in petitionera's behalf to dismiss the 
 
charge on the ground that it failed to state a violation of the law of war. 
 
On Ootober 29th the oommissioa was reconvened, a supplemental bill of partic- 
 
ulars was filed, and the motion to dismiss was denied. The trial then pro- 
 
oeeded until its oonolusion on December 7, 1945,the commission hearing two 


s,..;?
hundred and eighty-six witnesses, who gave order three thousand pages of 
 

testimony. On that date petitioner was found guilty of the offense as 
 

charged and sentenoed to death by hanging. 
 


The for habeas oorpus set up that the detention of petitioner for 
 

the purpose of the trial was unlawful for reasons which are now urged as show- 
 

ing that the military oommission was without lawt'ul authority or jurisdiction 
 

to plaoe petitioner on trial, as followsr 
 


(a) That the military oonrmission which tried and oonvicted petitioner was 
 

not lawfully oreated, and that no military oommission to try petitioner for 
 

violations of the law of war oould lawfully be oonvened after the cessation 
 

of hostilities between the armed foroes of the United States and Japan; 
 


that the charge preferred against petitioner fails to charge him with 
(b)

a violation of the law of war; 
 


(a) that the oommission was without authority and jurisdiotion to try and 
oonviot petitioner beoause the order governing the procedure of the commis- 
sion permitted the admission in evidenoe of depositions, affidavits and hear- 
say and opinion evidenoe, and beoause the oommissionls rulings admitting suoh 
evidenoe were in violation of the 25th and 38th Artioles of War (10 U. S. C. 
Seos. 1496, 1509) and the beneva Convention (47 Stat. 2021)~ and deprived 
petitioner of a fair trial in violation of the due process olause of the Fifth 
Amendment: 

(d)  that the oommission was without authority and jurisdiotion in the 
premises beoause of the failure to give advance notioe of petitioner's trial 
to the neutral power representing the interests of Japan as a belligerent as 
required by Article 60 of the Geneva Convention, 47 Stat. 2021, 2051. 



-- 

-- 

On t h e  same grounds t h e  p e t i t i o n s  f o r  w r i t s  of p r o h i b i t i o n  s e t  up t h a t  t h e  
  
commission i s  without a u t h o r i t y  t o  prooeed with t h e  t r i a l .  
  

The Supreme Court of t h e  Ph i l i pp ine  I s lands ,  a f t e r  hear ing  argument, denied 
  
t h e  p e t i t i o n  f o r  habeas corpus presented t o  it, on t h e  ground, among o the r s ,  
  
t h a t  i t s  j u r i s d i c t i o n  was l imi t ed  t o  an i n q u i r y  a s  t o  t h e  j u r i s d i o t i o n  of t h e  
  
oommission t o  plaoe p e t i t i o n e r  on t r i a l  f o r  t h e  of fense  charged, and t h a t  t h e  
  
oommission, being v a l i d l y  cons t i t u t ed  by t h e  order  of General S tyer ,  had 
 
j u r i s d i o t i o n  over t h e  person of p e t i t i o n e r  and over t h e  t r i a l  f o r  t h e  of fense  
  
oharged. 
 

I n  Ex p a r t e  Quir in,  317 U. S. 1, we had oooasion t o  oonsider  a t  l eng th  t h e  
souroes and na tu re  of t h e  a u t h o r i t y  t o  c r e a t e  m i l i t a r y  oommissions f o r  t h e  
t r ia l  of enemy combatants f o r  of fenses  aga ins t  t h e  law of war. We t h e r e  
pointed out  t h a t  Congress, i n  t h e  exe ro i se  of t h e  power oonferred upon it by 
A r t i c l e  I, Seo. 8, C1.  10 of t h e  Cons t i t u t ion  t o  "define and punish . . . 
Offenses aga ins t  t h e  Law of Nations . . .", of whioh t h e  law of war i s  a par t ,  
had by t h e  A r t i c l e s  of War (10 U. S. C. Sec. 1471-1593) reoognieed t h e  % i l i t a r y  
commissionn appointed by m i l i t a r y  command, as i t  had p rev ious ly  e x i s t e d  i n  
United S t a t e s  Army prao t ioe ,  a s  a n  appropr i a t e  t r i b u n a l  f o r  t h e  t r i a l  and 
punishment of of fenses  aga ins t  t h e  law of war. A r t i o l e  1 5  deo la re s  t h a t  "the 
provis ions  of t h e s e  a r t i o l e s  confer r ing  j u r i s d i c t i o n  upon c o u r t s  martial s h a l l  
no t  be construed as depriving m i l i t a r y  oommissions . . . o r  o t h e r  m i l i t a r y  tri 
bunals of conourrent j u r i s d i o t i o n  i n  respeot  of of fenders  or  of fenses  t h a t  by 
s t a t u t e  o r  by t h e  law of war may be t r i a b l e  by suoh military oommissions . . . 
or o the r  m i l i t a r y  t r ibunals . "  See a similar p rov i s ion  of t h e  Espionage Act of 
1917, 50 U. S. C. Seo. 38. A r t i o l e  2 ino ludes  among those  persons s u b j e o t  t o  
t h e  A r t i o l e s  of War t h e  personnel  of our  own m i l i t a r y  establdshment.  But t h i e ,  
a s  A r t i o l e  12 i n d i a a t e s ,  does not  exolude from t h e  o l a s s  of persons sub jeo t  t o  
t r i a l  by m i l i t a r y  oommissions "any o the r  person who by t h e  law of war i s  sub
j e o t  t;o t r i a l  by m i l i t a r y  t r i b u n a l s n ,  and who, under A r t i o l e  12, may be t r i e d  
by oourt  mar t i a l ,  o r  under A r t i o l e  1 5  by m i l i t a r y  o o d s s i o n .  

We f u r t h e r  pointed out  t h a t  Congress, by sanot ioning  t r i a l  of enemy oombat- 
a n t s  f o r  v i o l a t i o n s  of t h e  law of arar by m i l i t a r y  commission, had not attempted 
t o  oodi fy  t h e  law of war o r  t o  mark i t s  p r e o i s e  boundaries. Instead,  by A r t 
i o l e  1 5  it had inoorporated,  by referenoe,  as w i t h i n  t h e  p r e e x i s t i n g  j u r i s d i o -  
t i o n  of m i l i t a r y  oommissions c r ea t ed  by appropr i a t e  m i l i t a r y  oomrnand, a l l  of 
f enses  whioh a r e  def ined  a s  such by t h e  law of war, and whioh may oons t i t u -  
t i o n a l l y  be inoluded w i t h i n  t h a t  j u r i s d i o t i o n .  It thus  adopted t h e  system of 
m i l i t a r y  common law app l i ed  by m i l i t a r y  t r i b u n a l s  s o  far a s  it should be reoog- 
nized and deemed a p p l i c a b l e  by t h e  cour t s ,  and a s  f u r t h e r  def ined  and supple- 
mented by t h e  Hague Convention, t o  whioh t h e  United S t a t e s  and t h e  Axis powers 
were p a r t i e s  . 

We a l s o  emphasized i n  Ex p a r t e  Qui r in ,  as we do here,  t h a t  on a p p l i c a t i o n  f o r  
habeas corpus we a r e  not  o o n o e r n e a  t h e  g u i l t  or  innooenoe of t h e  p e t i t i o n e r  
We oonsider  here  only t h e  lawful  power of t h e  oommission t o  t r y  t h e  p e t i t i o n e r  
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f o r  t h e  o f f ense  charged. I n  t h e  present  oases it must be recognized through- 
out  t h a t  t h e  m i l i t a r y  t r i b u n a l s  which Congress has sanc t ioned  by t h e  A r t i c l e s  
of War a r e  not  oour t s  whose r u l i n g s  and judgments a r e  made sub jeo t  t o  review 
by t h i s  Court. See Ex p a r t e  Vallandingham, 1 Wall. 243; I n  r e  Vidal ,  179 
U. S. 126; of.  Ex p a r t e  Quir in,  supra  39. They a r e  t r i b u n a l s  whose determi-  
na t ions  a r e  reviewable by t h e  m i l i t a r y  a u t h o r i t i e s  e i t h e r  a s  provided i n  t h e  
m i l i t a r y  o rde r s  o o n s t i t u t i n g  suoh t r i b u n a l s  or  a s  provided by - the  A r t i c l e s  of 
War. Congress confer red  on t h e  oour t s  no power t o  rev iew t h e i r  de te rmina t ions  
save only  a s  it has granted  j u d i c i a l  power "to g ran t  w r i t s  of  habeas oorpus 
For t h e  purpose of an  i n q u i r y  i n t o  t h e  cause of t h e  r e s t r a i n t  of l i be r ty" .  
28 U. S. C. Seos. 451, 452. The oour t s  may i n q u i r e  whether t h e  d e t e n t i o n  com- 
p la ined  of i s  w i t h i n  t h e  a u t h o r i t y  of t hose  de t a in ing  t h e  p e t i t i o n e r .  If t h e  
m i l i t a r y  t r i b u n a l s  have lawf'ul a u t h o r i t y  t o  hear ,  dec ide  and condemn, t h e i r  
a c t i o n  i s  not sub jeo t  t o  j u d i c i a l  review merely beoause they  have made a wrong 
d e c i s i o n  on d isputed  f a c t s .  Correc t ion  of t h e i r  e r r o r s  of dec i s ion  i s  not f o r  
t h e  oour t s  but f o r  t h e  m i l i t a r y  a u t h o r i t i e s  which a r e  a lone  au thor ized  t o  re -  
view t h e i r  deois ions .  See Dynes v. Hoover, 20 How. 65, 81; Runkle v United 
S t a t e s ,  122 U. S. 543, 555--carter v. 183 u . S . 5 ;  Co l l i n s  
v. MoDonald, 258 U. S. 416. Cf. Matter  of - U. S. 96, 105. 

F ina l ly ,  we he ld  i n  Ex p a r t e  Q u i r i n ,  supra,  24, 25, a s  we hold now, t h a t  
Congress by sanc t ion ing  t r i a l s  of enemy a l i e n s  by m i l i t a r y  commission f o r  of- 
f enses  a g a i n s t  t h e  law of war had recognized t h e  r i g h t  of t h e  accused t o  make 
a defense.  Cf. Ex p a r t e  Kawato, 317 U. S. 69. It has no t  forec losed  t h e i r  
r i g h t  t o  o o n t e n d t h n e  C o n s t i t u t i o n  o r  laws of t h e  United S t a t e s  withhold 
a u t h o r i t y  t o  proceed w i t h  t h e  trial .  It has not  withdrawn, and t h e  Executive 
branoh of t h e  government oould no t ,  unless  t h e r e  was suspension of t h e  writ, 
withdraw from t h e  oour t s  t h e  duty  and power t o  make suoh i n q u i r y  i n t o  t h e  au- 
t h o r i t y  of t h e  oommission a s  may be made by habeas oorpus. 

With t h e s e  governing p r i n o i p l e s  i n  mind we t u r n  t o  t h e  ooqs ide ra t ion  of t h e  
s e v e r a l  oontent ions  urged t o  e s t a b l i s h  want of a u t h o r i t y  i n  t h e  commission. 
We a r e  not  he re  oonoerned w i t h  t h e  power of m i l i t a r y  commissions t o  t r y  c i v i l -  
ians.  See Ex p a r t e  Mil l igan,  4 Wall. 2, 132; S t e r l i n g  v. Constant in,  287 U. S. 

Q u i r i a ,  supra ,  45. The Government's conten t ion  i s  t h a t  General 
c r e a t i n g t h e c o m r n i s s i o n  conferred a u t h o r i t y  on it only  t o  t r y  

t h e  purported oharge of v i o l a t i o n  of t h e  law of war committed by p e t i t i o n e r ,  
a n  enemy b e l l i g e r e n t ,  whi le  i n  command of a h o s t i l e  army occupying United 
S t a t e s  t e r r i t o r y  dur ing  time of war. Our f i r s t  i n q u i r y  must t h e r e f o r e  be 
whether t h e  p re sen t  oommission was c rea t ed  by lawful  m i l i t a r y  command and, 
i f  so,  whether a u t h o r i t y  oould thus  be conferred on t h e  commission t o  p l ace  
p e t i t i o n e r  on t r i a l  a f t e r  t h e  c e s s a t i o n  of h o s t i l i t i e s  between t h e  armed 
fo roes  of t h e  United S t a t e s  and Japan. 

The a u t h o r i t  t o  c r e a t e  t h e  Commission. General S t y e r l s  order  f o r  t h e  appoint- -+ 
merit of t e oommission was made by him as  Commander of t h e  United S t a t e s  Armed 
Foroes, Western P a c i f i c .  His command inc ludes ,  a s  p a r t  of a v a s t l y  g r e a t e r  area,  



t h e  Ph i l i pp ine  I s lands ,  where t h e  a l l eged  of fenses  were committed, where p e t i -  
t i o n e r  surrendered as a pr i soner  of  war, and where, a t  t h e  t i n e  of t h e  order  
convening t h e  commission, he was de ta ined  a s  a p r i sone r  i n  custody of t h e  
United S t a t e s  Army. The Congressional reoogni t ion  of m i l i t a r y  oommissions and 
i t s  s a n c t i o n  of t h e i r  use i n  t r y i n g  of fenses  aga ins t  t h e  law of' war t o  which 
we have r e f e r r e d ,  sanct ioned t h e i r  c r e a t i o n  by m i l i t a r y  c o m n d  i n  conformity 
t o  long e s t a b l i s h e d  American precedents .  Such a commission may be appointed 
by any f i e l d  commander, o r  by any commander oompetent t o  appoint  a gene ra l  
cour t  m a r t i a l ,  a s  was General S tyer ,  who had been ves ted  wi th  t h a t  power by 
order  of t h e  Pres ident .  2 Viinthrop, M i l i t a r y  Law and Precedents ,  2d ed., 
*1302; c f .  A r t i c l e  of War 8. 

Here t h e  commission was not  only orea ted  by a commander oompetent t o  appoin t  
it, but  h i s  order  conformed t o  t h e  e s t a b l i s h e d  po l i cy  of t h e  Government and 
t o  h igher  m i l i t a r y  oommands au tho r i z ing  h i s  ac t ion .  I n  a p roc l ana t ion  of J u l y  
2, 1942 (56 S t a t .  1964), t h e  Pres ident  proclaimed t h a t  enemy b e l l i g e r e n t s  d o ,  
dur ing  t h e  t ime of war, e n t e r  t h e  United S t a t e s ,  o r  any t e r r i t o r y  possess ion  
the reo f ,  and who v i o l a t e  t h e  law of war, should be sub jec t  t o  t he  law of war 
and t o  t h e  j u r i s d i o t i o n  o f  m i l i t a r y  t r i b u n a l s .  Paragraph 10 of t h e  Declara t ion  
of Potsdam of J u l y  6, 1945, des la red  t h a t  ".. . s t e r n  j u s t i c e  s h a l l  be mete,d 
out t o  a l l  m a r  c r imina ls  inc luding  those  who have v i s i t e d  c r u e l t i e s  upon 
prisoners ."  U. S. Dept. of S t a t e  Bull., Vol. XIII ,  No. 318, pp. 137-138. This 
Declara t ion  was accepted by t h e  Japanese government by i t s  n o t e  of August 10, 
1945. U. S. Dept. of S t a t e  Bull . ,  Vol. XII I ,  No. 320, p. 205. 

By d i r e c t i o n  of t he  Pres ident ,  t h e  J o i n t  Chiefs  of S t a f f  of  t h e  American 
M i l i t a r y  Foroes, on September 12, 1945, i n s t r u c t e d  General MacArthur, Com
niander i n  Chief,  United S t a t e s  Army Foroes, P a c i f i c ,  t o  proceed wi th  t h e  
t r ia l ,  before  app ropr i a t e  m i l i t a r y  t r i b u n a l s ,  of such Japanese war c r imina l s .  

have been o r  nay be apprehendedn. By o rde r  of General BlacArthur of Sep- 
tember 24, 1945, General S tye r  was s p e c i f i o a l l y  d i r eo t ed  t o  proceed w i t h  t h e  
t r i a l  of p e t i t i o n e r  upon t h e  charge here  involved. This o rde r  was accom
panied by d e t a i l e d  r u l e s  and r egu la t ions  which General XacArthur prescr ibed  
f o r  t h e  t r i a l  o f  war c r imina ls .  These r egu la t ions  d i r ec t ed ,  among o the r  
t h i n g s ,  t h a t  review of t h e  sentence imposed by t h e  oommission should be by 
t h e  o f f i c e r  oonvening it, wi th  "au tho r i ty  t o  approve, mi t iga t e ,  remit ,  com
~ u t e ,  suspend, reduoe o r  otherwise a l t e r  t h e  sen tence  imposed," and d i r e c t e d  
t h a t  no sen tence  of dea th  should be c a r r i e d  i n t o  e f f e c t  u n t i l  confirmed by 
t h e  Commander i n  Chief, United S t a t e s  Army Foroes, Pac i f i c .  

It thus  appears  t h a t  t h e  order  c r e a t i n g  t h e  commission f o r  t h e  t r i a l  of 
p e t i t i o n e r  was au thor ized  by m i l i t a r y  cornland, and was i n  complete conformity 
t o  t h e  Act of Congress s anc t ion ing  t h e  creatPon of such t r i b u n a l s  f o r  t h e  
t r i a l  of of fenses  a g a i n s t  t h e  law of war committed by enemy combatants. And 
we t u r n  t o  t h e  ques t ion  whether t h e  a u t h o r i t y  t o  c r e a t e  t h e  oonimission and 
d i r e c t  t h e  t r i a l  by m i l i t a r y  order  continued a f t e r  t h e  c e s s a t i o n  of h o s t i l i -  
t i e s .  



-- 

An important inoident to the oonduot of war is the adoption of measures by 
 
the military oommander, not only to repel and defeat the enemy, but to seize 
 
and subjeot to disciplinary measures those enemies who, in their attempt to 
 
thwart or impede our military effort, have violated the law of war. Ex parte 
 
Quirin, supra, 28. The trial and punishment of enemy oombatants who have 
 
committed violations of the law of war is thus not only a part of the conduct 
 
of war operating as a preventive measure against such violations, but is an 
 
exeroise of the authority sanotioned by Congress to administer the system of 
 
military justioe reoognieed by the law of war. That sanction is without quali- 
 
fioation as to the exeroise of this authority so long as a state of war exists 
 
--from its declaration until mace is uroolaimed. See United States v. 
 
Anderson, 9 ~ali. 56, 70;-~he~~rotecto;,12 Wall. 700, m c ~ l r a t hv. United 
 
States 102 U. 8 .  426, 438; Kahn v. Anderson, 255 U. S. 1, ?3-10. he m r  power, 
 -
d i o h  the oommissisn derives its existenoe, is not limited to victories . 
 


in the field, but oarrles with it the inherent power to guard against the imme- 
 

diate renewal of the oonflict, and to remedy, at least in ways Congress has 
 

reoognieed, the evils whioh the military operations have produoed. See Stewart 
 

v. -Kahn, 11 Nall. 493, 507. 

We oannot say that there is no authority to oonvene a oommission after hostili- 
 

ties have ended to try violations of the law of war oommitted before their 
 

oessatian, at least until peaoe has been officially recognized by treaty or 
 

proolamation of the politioal branch of the Government. In faot, in most in- 
 

stanoes the praotioal administration of the system of military justioe under 
 

the law of war would fail if such authority were thought to end with the 
 

oessation of hostilities. For only after their oessation could the greater 
 

number of' offenders and the prinoipal ones be apprehended and subjeoted to 
 

trial. 
 


No writer on international law appears to have regarded the power of military 
 

tribunals, otherwise oompetent to try violations of the law of war, as termi-

nating before the formal state of war has endedO1 In our own military history 
 

there have been numerous instanoes in which offenders were tried by military 
 

oommission after the oessation of hostilities and before the proolamation of 
 

peaoe, for offenses against the law of war oommitted before the cessation of 
 

hostilities.2 
 


l ~ h eCommission on the Responsibility of the Authors of the War and on the 
Enforoement of Penalties of the Versailles Peaoe Confesenoe, whioh met after 
oessation of hostilities in the First World War, were of the view that vio- 
lator8 of the law of war oould ba tried by military tribunals. See Report of 
the Commission, Maroh 9, 1919, 14 Am. J. Int. L. 95, 121. See also memorandum 
of beriaan oonrmissioners oonourring on this point, id., at p. 141. The 
treaties of peace conoluded after World War I reoognized the right of the 
Allies and of the United States to try such offenders before military tri- 
 

bunals. See Art. 228 of Treaty of Versailles, June 28, 1919; Art. 173 of 
 

Treaty of St. Germain, Sept. 10, 1919; Art. 157 of Treaty of Trianon, June 
 

4, 1920. 
 


The terms of the agreement which ended hostilities in the Boer War reserved 
 

the right to try, before military tribunals, enemy oombatants who had violated 
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The e x t e n t  t o  which t h e  power t o  prosecute  v i o l a t i o n s  of t h e  law of war s h a l l  
be exerc ised  before  peaoe i s  declared r e s t s ,  no t  w i t h  t h e  oourts ,  bu t  w i th  t h e  
p o l i t i o a l  branoh of t h e  Government, and may i t s e l f  be governed by t h e  terms of 
an  a r m i s t i c e  o r  t h e  t r e a t y  of paaoe. Here, peaoe has no t  been agreed upon or  
proclaimed. Japan, by her  aooeptance of t h e  Potsdam Declara t ion  and he r  su r 
render,  has acquiesced i n  t h e  t r i a l s  of those  g u i l t y  of v i o l a t i o n s  of t h e  law 
of war. The conduot of t h e  t r i a l  by t h e  m i l i t a r y  commission has been author-  
ized  by t h e  p o l i t i c a l  branoh of t h e  Government, by m i l i t a r y  command, by i n t e r -  
n a t i o n a l  law and usage, and by t h e  terms of t h e  sur render  of t h e  Japanese 
government. 

The Charge. Nei ther  Congressional a o t i o n  nor  t h e  m i l i t a r y  orders  c o n s t i t u t -  
in-e commission au thor ized  it t o  p lace  p e t i t i o n e r  on t r i a l  un less  t h e  oharge 
p re fe r r ed  a g a i n s t  him i s  of a v i o l a t i o n  of t h e  law of war. The charge, so  f a r  
a s  now r e l e v a n t ,  i s  t h a t  p e t i t i o n e r ,  between October 9, 1944, and September 2, 
1945, i n  t h e  Ph i l i pp ine  I s l ands ,  "while oommander of arned f o r c e s  of Japan a t  
war w i th  t h e  United S t a t e s  of America and i t s  a l l i e s ,  unlawful ly d is regarded  
and f a i l e d  t o  disoharge h i s  duty a s  commander t o  c o n t r o l  t h e  opera t ions  of t h e  
members of h i s  command, pe rmi t t i ng  them t o  oormriit b r u t a l  a t r o c i t i e s  and o ther  
high crimes a g a i n s t  people of t h e  United S t a t e s  and of i t s  a l l i e s  and depen- 
denoies,  p a r t i c u l a r l y  t h e  Ph i l i pp ines ;  and he . . . t he reby  v i o l a t e d  t h e  laws 
of mr." 

B i l l s  of p a r t i o u l a r s ,  f i l e d  by t h e  proseout ion by order  of t h e  oommission, 
a l l e g e  a s e r i e s  of a o t s ,  one hundred and twenty-three i n  number, committed by 
members of t h e  f o r c e s  under p e t i t i o n e r ' s  cornland during t h e  period mentioned. 
The f i r s t  i t em s p e c i f i e s  t h e  exeoution of "a d e l i b e r a t e  p lan  and purpose t o  
massacre and exterminate  a l a rge  p a r t  of t h e  c i v i l i a n  popula t ion  of Batangas 
Province, and t o  devas t a t e  and des t roy  publ io,  p r i v a t e  and r e l i g i o u s  proper ty  
the re in ,  a s  a r e s u l t  of which more than  25,000 men, women and ohi ldren ,  a l l  
unarmed noncombatant c i v i l i a n s ,  were b r u t a l l y  mi s t r ea t ed  and k i l l e d ,  without  
cause o r  t r ia l ,  and e n t i r e  s e t t l emen t s  -re devas ta ted  and destroyed wantonly 
and without m i l i t a r y  neoessi ty ."  Other i tems s p e c i f y  a c t s  of violence,  
c r u e l t y  and homicide i n f l i o t e d  upon t h e  o i v i l i a n  populat ion and p r i sone r s  of 
war, a o t s  of wholesale p i l l a g e  and t h e  wanton d e s t r u c t i o n  of r e l i g i o u s  monu- 
ment s. 
t h e  law of war. 95 B r i f i s h  and Foreign S t a t e  Papers (1901-1902) 160. See 
.a lso t r i a l s  o i t e d  i n  Colby, War Crimes, 23 Xichigan Law Rev. 482, 496-7. 

2 ~ e eoases mentioned i n  Ex p a r t e  Qu i r in ,  supra,  p. 32, no te  10 and i n  2 
Winthrop, - 1310-1311, n. 5; 14 Op. 1 . G . 2 4 9  Indian  P r i sone r s ) .  supra,  ( ~ ~ d o c  



It i s  n o t  denied t h a t  suoh a o t s  d i r e c t e d  a g a i n s t  t h e  o i v i l i a n  popula t ion  
of an ocoupied oount ry  and a g a i n s t  p r i sone r s  of war a r e  recognized i n  i n t e r -  
n a t i o n a l  law as v i o l a t i o n s  of t h e  law of war, A r t i c l e s  4, 28, 46, and 47, 
Annex t o  Fourth Hague Convention, 1907, 26 S t a t .  2277, 2296, 2303, 2306-7. 
But it i s  urged t h a t  t h e  charge does not  a l l e g e  t h a t  p e t i t i o n e r  has e i t h e r  
committed o r  d i r e c t e d  t h e  commission of suoh a c t s ,  and consequent ly t h a t  no 
v i o l a t i o n  i s  oharged as aga ins t  him. But t h i s  overlooks t h e  f a o t  t h a t  t h e  g i s t  
of t h e  charge i s  an  unlawf'ul breaoh of du ty  by p e t i t i o n e r  a s  an army commander 
t o  a o n t r o l  t h e  opera t ions  of t h e  members of h i s  command by "permit t ing them t o  
oommitH t h e  ex tens ive  and widespread a t r o o i t i e s  spec i f i ed .  The ques t ion  then  
i s  &ether  t h e  law of war imposes on a n  army commander a duty-to t a k e  suoh 
appropr i a t e  measures a s  a r e  w i t h i n  h i s  power t o  oon t ro l  t h e  t roops  under h i s  
oomand f o r  the  prevent ion  of t h e  epeoi f ied  a o t s  which a r e  v i o l a t i o n s  of t h e  
law o f  war and which a r e  l i k e l y  t o  a t t e n d  t h e  oooupation of h o s t i l e  t e r r i -  
t o r y  by an uncont ro l led  s o l d i e r y ,  and whether he may be charged w i t h  personal  
r e s p o n s i b i l i t y  f o r  h i s  f a i l u r e  t o  t ake  suoh measures when v i o l a t i o n s  r e s u l t .  
That t h i s  was t h e  p r e c i s e  i s s u e  t o  be t r i e d  was made a l e a r  by t h e  s tatement  
of t h e  prosecut ion  a t  t h e  opening of t h e  tr ial .  

It i s  ev ident  t h a t  t h e  oonduct of m i l i t a r y  opera t ions  by t r o o p s  whose ex- 
oesses  a r e  un res t r a ined  by t h e  o rde r s  o r  e f f o r t s  of t h e i r  oommander would 
almost o e r t a i n l y  r e s u l t  i n  v i o l a t i o n s  whioh it i s  t h e  purpose of  t h e  law of 
war t o  prevent.  I t s  purpose t o  p r o t e a t  o i v i l i a n  populat ions and p r i sone r s  of 
war from b r u t a l i t y  would l a r g e l y  be defea ted  i f  t h e  oomniander of an invading 
army oould wi th  impunity neg lec t  t o  t a k e  reasonable measures f o r  t h e i r  pro- 
t e c t i o n .  Hence t h e  law of  war presupposes t h a t  i t s  v i o l a t i o n  i s  t o  be 
avoided through t h e  a o n t r o l  of  t h e  opera t ions  of war by oommanders who a r e  t o  
some e x t e n t  r e spons ib l e  f o r  t h e i r  subordinates .  

This i s  reoognieed by t h e  Annex t o  Fourth Hague Convention of 1907, r e spec t -  
i n g  t h e  laws and oustoms of war on land. A r t i c l e  I l ays  down a s  a oondi t ion  
whioh a n  armed f o r c e  must f u l f i l l  i n  order  t o  be aooorded t h e  r i g h t s  of lawful  
b e l l i g e r e n t s ,  t h a t  it must be "commanded by a person respons ib le  f o r  h i s  sub- 
ordinates ."  36 S t a t .  2295. S i m i l a r l y  A r t i c l e  19 of t h e  Tenth Hague Convention, 
r e l a t i n g  t o  bombardment by naval  v e s s e l s ,  provides t h a t  commanders i n  ch i e f  of 
t h e  b e l l i g e r e n t  v e s s e l s  "must s e e  t h a t  t h e  above A r t i c l e s  a r e  p rope r ly  c a r r i e d  
out n. 36 S t a t .  2389. And A r t i c l e  26 of t h e  Geneva Red Cross Convention of 
1929, 47 S t a t .  2074, 2092, f o r  t he  amel iora t ion  of t h e  oondi t ion  of t h e  wounded 
and s i c k  i n  armies i n  t h e  f i e l d ,  makes i t  "the duty of t h e  commanders-in-chief 
of  t h e  b e l l i g e r e n t  armies t o  provide f o r  the  d e t a i l s  o f  exeoution o f t h e  fo re -  
going a r t i o l e s ,  (of t h e  convent ion)  a s  we l l  a s  f o r  unforeseen oases." And, 
f i n a l l y ,  A r t i c l e  43 of t h e  Annex of t h e  Fourth Hague Convention, 36 S t a t .  2306, 
r equ i r e s  t h a t  t h e  aomrnander of a f o r c e  oocupying enemy t e r r i t o r y ,  as was p e t i 
t i o n e r ,  " sha l l  t ake  a l l  t h e  measures i n  h i s  power t o  r e s t o r e ,  and ensure,  a s  
far a s  poss ib le ,  pub l i c  o rde r  and s a f e t y ,  while  r e spec t ing ,  un less  abso lu t e ly  
prevented, t h e  laws i n  f o r c e  i n  t h e  country." 



These provisions plainly imposed on petitioner, who at the time speoified 
was military governor of the Philippines, as well &s oommander of the Japanese 
foroes, an affirmative duty to take suoh measures as were within his power 
and appropriate in the oiroumstanoes to proteot prisoners of war and the 
civilian population. This duty of a oommanding officer has heretofore been 
reoognized, and its breach penalized by our own military tribunalsO3 A like 
principle has been applied so as to impose liability on the United States in 
international arbitrations. Case of Jenaud. 3 Moore, International Arbitra- 
tions, 3000; -- -~ a f m , T  
  of Intei-national Case of "The ~aokwokth, ~ i ~ e s t  
  

Law, 707.' 
 


We do not make the laws of war but we respect them so far as they do not 
 

oonflict with the commands of Congress or the Constitution. There is no 
 

oontention that the present charge, thus read, is without the support of 
 

evidenoe, or that the commission held petitioner responsible for failing to 
 

take measures whioh -re beyond his oontrol or inappropriate for a command- 
 

ing offioer to take in the oiroumstances.4 We do not here appraise the 
 

evidence on which petitioner was convioted. We do not consider what meas- 
 

ures, if any, petitioner took to prevent the oommission, by the troops 
 

under his oomand, of the plain violations of the law of war detailed in 
 

the bill of partioulars, or whether suoh measures as he may have taken were 
 

appropriate and suffioient to disoharge the duty imposed upon himt These 
 

are questions within the peouliar oompetenoe of the military offioers oom- 
 

posing the oommission and were for it to deoide. See Smith v. Whiti 
-
supra, 178. whioh petitioner m s  tr ed 
 

oharged him with a breaoh of his duty ho oontrol the operations of the mem- 
 

bers-of his oommand, by permitting them to oommit the speoified atrooitfes. 
 

This was enough to require the oommission to hear evidenoe tending to estab- 
 

lish the oulpable failure of petitioner to perform the duty imposed on him 
 

by the law of war and to pass upon its suffioienoy to establish guilt. 
 


- It is plain th& the charge + 

3~ailure of an offioer to take measures to prevent murder of an inhabitant 
 

of an oooupied country committed in his presenoe. Gen. Orders No. 221, Hq. 
 

Div. of the Philippines, August 17, 1901. And in Gen. Orders No. 264, Hq. 
 

Div. of the Philippines, September 9, 1901, it was held that an offioer oould 
 

not be found guilty for failure to prevent a murder unless it appeared that 
 

the aooused had "the power to preventn it. 
 


41n its findings the commission took aooount of the diffioulties "faoed by 
the aocused, with respect not only to the. swift and overpowering advanoe of 
American foroes, but also to errors of his predeoessors, weakness in organiza- 
tion, equipment, supply . . . , training, oommunication, disoipline and morale 
of his troopsn, and "the tactical situation, the oharaater, training and oa- 
paoity of staff officers and subordinate oomnanders, as well as the traits of 
oharaoter of his troops.' It nonetheless found that petitioner had not taken 
suoh measures to oontrsl his troops as were "required by the oir,oumstanoesw. 
We do not weigh the e~idenoe. Xe merely hold that the oharge suffioiently 
states a violation against the law of war, and that the oommission, upon the 
faots found, oould properly find petitioner guilty of suoh a violation. 



- - 

Obviously oharges of v i o l a t i o n s  of t h e  law of war t r i a b l e  be fo re  a m i l i t a r y  
t r i b u n a l  need not  be s t a t e d  wi th  t h e  p reo i s ion  of a oommon law indiotment.  
Cf. Col l in s  v. MoDonald, supra, 420. But we oosolude t h a t  t h e  a l l e g a t i o n s  -
of t h e  oharge, t e s t e d  by any reasonable  s tandard,  adequately a l l e g e s  a v io l a 
t i o n  of  t h e  law of war and t h a t  t h e  o o m i s s i o n  had a u t h o r i t y  t o  t r y  and de
o ide  t h e  i s s u e  whioh it ra i sed .  C f .  Dealy v. United S t a t e s ,  152 U. S. 539; 
Williamson v. United S t a t e s ,  207 U. S,, 44-8-
 United S t a t e s ,  
315 U. S. 60, 6 6 , d  oases  oi ted.  

The Prooeediqgs before  t h e  Commission. The r egu la t ions  presor ibed  by General 
MaoArthur governing t h e  prooedure fo'r t h e  t r i a l  of p e t i t i o n e r  by t h e  oommission 
d i r e o t e d  t h a t  t h e  oommission should admit suoh evidence "as i n  i t s  opinion 
would be of  a s s i s t a n o e  i n  proving o r  d i sproving  t h e  oharge, o r  suoh 8s i n  t h e  
oommission's opinion would have probat ive  va lue  i n  t h e  mind of a reasonable 
man", and t h a t  i n  p a r t i o u l a r  it might admit a f f i d a v i t s ,  depos i t i ons  OP o the r  
s ta tements  t aken  by off  i o e r s  d e t a i l e d  f o r  t h a t  purpose by m i l i t a r y  au tho r i ty .  
The p e t i t i o n s  i n  t h i s  oase oharged t h a t  i n  t h e  oourse of t h e  t r ial  t h e  oom- 
miss ion  reoeived,  over ob jeo t ion  by p e t i t i o n e r ' s  oounsel, t h e  depos i t i on  of  a 
wi tness  taken  pursuant  t o  m i l i t a r y  a u t h o r i t y  by a United S t a t e s  Army captain.  
It a l so ,  over l i k e  objeo t ion  admit ted hearsay  and opin ion  evidenoe tendered 
by t h e  proseoution. P e t i t i o n e r  argues a s  ground f o r  t h e  w r i t  of habeas oorpus, 
t h a t  A r t i o l e  255 of t h e  A r t i o l e s  of War p roh ib i t ed  t h e  r eoep t ion  i n  evidence 
by t h e  o o m i s s i o n  of depos i t i ons  on behalf of t h e  proseout ion i n  a o a p i t a l  oase, 
and t h a t  A r t i o l e  3a6 p roh ib i t ed  t h e  r eoep t ion  of hearsay  and of opinion evidence. 

We t h i n k  t h a t  n e i t h e r  A r t i o l e  25  nor  A r t i o l e  38 i s  app l ioab le  t o  t h e  t r i a l  
of a n  enemy oombatant by a military oommission f o r  t h e  v i o l a t i o n s  of t h e  law 
of war. A r t i o l e  2 of t h e  A r t i o l e s  of War enumerates "the persons . . . sub jeo t  
t o  t h e s e  a r t i o l e s , "  who a r e  denominated,. f o r  purposes of t h e  A r t i o l e s ,  a s  
"persons subjeo t  t o  m i l i t a r y  law.' In genera l ,  t h e  persons so  enumerated a r e  

5 ~ r t i o l e  25 provides t  "A duly  au then t ioa t ed  depos i t i on  taken  upon reason 
a b l e  n o t i o e  t o  t h e  oppos i te  p a r t y  may be read i n  evidenoe before  any m i l i t a r y  
oour t  o r  commission i n  any oase no t  o a p i t a l ,  o r  i n  any proceeding before  a 
oour t  of i n q u i r y  o r r a  m i l i t a r y  board, . . . Provided, That tes t imony by deposi-  
t i o n  may be adduoed f o r  t h e  defense  i n  o a p i t a l  oases." 

% r t i o l e  38 providesr  "The Pres ident  may, by r egu la t ions ,  which he may modify 
from t ime t o  time, p re so r ibe  t h e  prooedure, inoluding modes of proof, i n  oases  
before  oourts-mart ia l ,  a o u r t s  of  inqui ry ,  m i l i t a r y  oomiss ions ,  and o the r  
m i l i t a r y  t r i b u n a l s ,  whioh r egu la t ions  s h a l l  i n s o f a r  a s  he s h a l l  deem p rao t i -  
oable ,  apply  t h e  r u l e s  of evidenoe gene ra l ly  reaognized i n  t h e  t r ial  of orim- 
i n a l  oases  i n  t h e  d i s t r i o t  oour t s  of  t h e  United S t a t e s :  Provided, That 
nothing oon t r a ry  t o  o r  i n o o n s i s t e n t  w i th  these  a r t i o l e s  s h a l l  be s o  pre- 

nso r ibed t  . . . 
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members of our own Army and of the personnel aooompanying the Army. Enemy 
 
oombatants are not inoluded among them. Artioles 12, 13 and 14, before the 
 
adoption of Artiole 15 in 1916, made all "persons subjeot to military law" 
 
amenable to trial by oourts-martial for any offense made punishable by the 
 
Artioles of War. drtiole 12 makes triable by general oourt martial "any 
 
other person who by the law of war is triable by military tribunals.'' Sinoe 
 
Artiole 2, in its 1916 form, inoludes some persons who, by the law of war, 
 
were, prior to 1916, triable by military oommiesion, it was feared by the 
 
proponents of the 1916 legislation that in the absenoe of a saving provision, 
 
the authority given by Artioles 12, 13 and 14 to try suoh persons before 
 
oourts-martial might be oonstrued to deprive the non-statutory military oom- 
 
mission of a portion of what was oonsidered to be its traditional jurisdio- 
 
tion. To avoid this, and to preserve that jurisdiotion intaot, Artiole I5 
 
rras added to the ~rtioles.~ It deolared that he provisions of these artioles 
 
aonferring jurisdiotion upon courts-martial shall not be oonstrued as depriving 
 
military oodssions . . . of oonourrent jurisdiotion in respeot of offenders 
 
or offenses that . . . by the law of war &iy be triable by suoh military oom- 
 
missions." 
 


By'thus reoognizing military oommissions in order to preserve their tradi- 
tional jurisdiotion over enemy oombatants unimpaired by the Artioles, Congress 
gave sanotion, as we held in Ex arte Quirin, to any use of the military oom- 
mis~ion oonternplated by the o~mmhw-r. But it did not thereby make 
subjeot to the Artioles of War persons other than those defined by Artiole 2 
as being subjeot to the Artioles, nor did it oosfer the benefits of the Arti- 
018s upoq suoh persons. The Artioles reoognired but one kind of military oom- 
mission, not two. But they sanotioned the use of that one for the trial of 
two 0188888 of persons, to aae of whioh the Articles do, and to the other of 
whioh they do not apply. Being of this latter olass, petitioner oannot olaim 
the benefits of the Artioles, whioh are applioable only to the members of the 
other cilass. Petitioner, an enemy oombatant, is therefore not a person made 
subjeot to the brtioles of War by Artiole, 2, and the military oommission before 

'General Crowder, the Judge Adrooate General, rho apphared before Congress as 
 

rponeor for the adoption of Artiole 16 and the aooompanying amendment of Artiole 
 

26, in explaining the purpose of Artiole 15, said: 
 


"ArOiole 15 is new. We have inoluded in artiole 2 as subjeot to militarg law 
a number of persons who are also subjeot to trial by military commission. A 
military oommission i e  our oommon-law war oourt. ,It has no statutory existenoe, 
though it is reoognieed by statute law. As long as the artiolee embraoed them 
in %hedesignation 'persons subjeot to military law,' and provided that they 
might be tried by oourt-martial, I was afraid that, having made a special pro- 
virion for their trial by oourt-martial, (Arts. 12, 13, and 14) it might be held 
that the provision operated to exolude trials by military ooPrmission and other 
war oourts; so this new artiole was introduoed . . . ." (Sen. R. 130, 64th 
Gong., 1st Sess., p. 40.) 



lrrhioh he was tried, though sanotioned, and its jurisdiction saved by Artiole 
 

15, was not oonvened by virtue of the Articles of WP,but pursuant to the 
 

common law of war. It follows that the Artioles of Plar, including Articles 
25 and 38, were not applicable to petitioner's trial and imposed no restric- 
 

tions upon the procedure to be followed. The Articles left the control over 
 

the procedure in suoh a oase where it had previously been, with the military 
 

o ommand . 
Petitioner further urges that by virtue of Artiole 63 of the Geneva Conven- 
 


tion of 1929, 47 Stat. 2052, he is entitled to the benefits afforded by the 
 

25th and 38th Articles of War to members of our own foross. Article 63 pro- 
 

vides~ 'Sentenoe may be pronounoed against a prisoner of war only by the same 
 

courts and aocording to the same procedure as in the oase of persons belonging 
 

to the armed forces of the detaining Power." Sinoe petitioner is a prisoner 
 

of war, and as the 25th and 38th Artioles of War apply to the tnial of any 
 

person in our own armed foroes, it is said that Artiole 63 requires them to be 
 

applied in the trial of petitioner. But we think examination of Article 63 in 
 

its setting in the Convention plainly shows that it refers to sentenoe "pro- 
 

nounoed against a prisoner of warH for an offense oommitted while a prisoner 
 

of war, and not for a violation of the law of war committed while a combatant. 
 


Artiole 63 of the Convention appears in part 3, entitled "Judicial %its ", 
 
of Chapter 3, 'Penalties Applicable to Prisoners of ~ar", of Seation V, 
 
"Prisonerst Relations with the Authorities", one of the sections of Title 111, 
 
"Captivity". All taken together relate only to the oonduct and control of 
 
prisoners of war while in captivity as suoh. Chapter I of Section V, Artiole 
 
42, deals with oomplaints of prisoners of war beoause of the conditions bf 
 
captivity. Chapter 2, Articles 43 and 44, relates to those of their number 
 
ohosen by prisoners of war to represent them. 
 

Chapter 3 of Seotion V, Articles 45 through 67, is entitled "Penalties 
Bpplioable to Prisoners of Warw. Part 1 of that chapter, Articles 45 through 
53, indioates what aots of prisoners of war, oommitted while prisoners, shall 
be oonsidered offenses, and defines to some extent the unishment whioh the 
detaining power may impose on aooount of such offensesOg Punishment is of 

8~art 1 of Chapter 3, "~eneral Psovisionsw, provides in Articles 45 and 46 
that prisoners of war are subjeot to the regulations in foroe in the armies of 
the detaining power, that punishments other than those provided afar the same 
aots for soldiers of the agtional armiesn may not be imposed on prisoners of 
war, and that "oolleotive punishment for individual aotsm is forbidden. Artiale 
47 provides that "Acts oonstituting an offense against discipline, and partiou- 
larly attempted esoape, shall be verified immediately for all prisoners of war, 
oommissioned or not, preventive, arrest shall be reduoed to the absolute minimum. . . . Judicial prooeedings against prisoners of war shall be oonduoted as 
rapidly as the oiroumstanoee permit . . . . In all oases the duration of pre- 



two k inds - - "d i sc ip l ina ryn  and " j u d i o i a l " ,  t h e  l a t t e r  be ing  t h e  more severe .  
& t i o l e  52 r e q u i r e s  t h a t  l e n i e n o y  be e x e r c i s e d  i n  d e c i d i n g  whether  a n  o f f e n s e  
r e q u i r e s  d i s c i p l i n a r y  o r  j u d i c i a l  punishment.. P a r t  2 'of  Chapter  3 i s  e n t i t l e d  
" ~ i s c i p l i n a r y  punishments ",and f u r t h e r  d e f i n e s  t h e  e x t e n t  of s u c h  punishment, 
and t h e  mode i n  whioh it may be imposed. P a r t  3, e n t i t l e d  " J u d i o i a l  S u i t s n ,  
i n  which A r t i c l e  63 i s  found, d e s o r i b e s  t h e  prooedure  by whioh " j u d i c i a l n  
punishment may be imposed. The t h r e e  p a r t s  o f  Chapter  3, t a k e n  t o g e t h e r ,  a r e  
t h u s  a comprehensive d e s c r i p t i o n  of t h e  s u b s t a n t i v e  o f f e n s e s  which p r i s o n e r s  
of war may commit d u r i n g  t h e i r  imprisonment, o f  t h e  p e n a l t i e s  which may be im
posed on account  o f  such o f f e n s e s ,  and of t h e  procedure  by which g u i l t  may be 
adj udged and s e n t e n c e  pronounced. 

We t h i n k  it c l e a r ,  from t h e  c o n t e x t  o f  t h e s e  r e c i t e d  p r o v i s i o n s ,  t h a t  p a r t  
3, and A r t i c l e  63 whioh i t  c o n t a i n s ,  a p p l y  o n l y  t o  j u d i c i a l  prooeedings  
d i r e c t e d  a g a i n s t  a p r i s o n e r  o f  w a r  f o r  o f f e n s e s  committed w h i l e  a p r i s o n e r  
of war. S e c t i o n  V g i v e s  no i n d i c a t i o n  t h a t  t h i s  p a r t  was des igned t o  d e a l  . 
w i t h  offense's o t h e r  t h a n  t h o s e  r e f e r r e d  t o  i n  p a r t s  1 and 2 of cMapter 3. 

We cannot  s a y  t h a t  t h e  commission, i n  a d m i t t i n g  ev idence  t o  which o b j e o t i o n  
i s  now made, v i o l a t e d  any a c t  o f  Congress, t r e a t y  o r  m i l i t a r y  command d e f i n i n g  
t h e  commission's a u t h o r i t y .  For  r e a s o n s  a l r e a d y  s t a t e d  we hold t h a t  t h e  com- 
m i s s i o n ' s  r u l i n g s  on ev idence  and on t h e  mode of conduc t ing  t h e s e  prooeedings 
a g a i n s t  p e t i t i o n e r  a r e  n o t  r ev iewable  b y  t h e  c o u r t s ,  bu t  o n l y  b y  t h e  reviewing 
m i l i t a r y  a u t h o r i t i e s .  From t h i s  v iewpoint  i t  i s  unnecessa ry  t o  c o n s i d e r  what, 
i n  o t h e r  s i t u a t i o n s ,  t h e  F i f t h  Amendment might  r e q u i r e ,  and as t o  t h a t  no in 
t i m a t i o n  one way o r  t h e  o t h e r  i s  t o  be impl ied .  Nothing we have s a i d  i s  t o  be  
t a k e n  as i n d i c a t i n g  any opin ion  on t h e  q u e s t i o n  o f  t h e  wisdom of  c o n s i d e r i n g  
such  evidenoe,  o r  whether t h e  a c t i o n  of a m i l i t a r y  t r i b u n a l  i n  a d m i t t i n g  

v e n t i v e  imprisonment s h a l l  be deducted from t h e  d i s c i p l i n a r y  o r  t h e  j u d i c i a l  
  
punishment infl i o t e d ". 
 

A r t i c l e  48 prov ides  t h a t  p r i s o n e r s  o f  war, a f t e r  having s u f f e r e d  " the  j u d i -  
  
c i a l  o r  d i s c i p l i n a r y  punishment which has  been imposed on them" a r e  n o t  t o  be 
  
t r e a t e d  d i f f e r e n t l y  from o t h e r  p r i s o n e r s ,  b u t  p rov ides  t h a t  " p r i s o n e r s  
  
punished as a r e s u l t  of a t t empted  escape  may be  s u b j e o t e d  t o  s p e c i a l  sur-

v e i l l a n c e " .  A r t i c l e  49 r e c i t e s  t h a t  p r i s o n e r s  "given d i s a i p l i n a r y  punis'hment 
 
may n o t  be depr ived  o f  t h e  p r e r o g a t i v e s  a t t a c h e d  t o  t h e i r  rank." A r t i c l e s  50 
 

- and  51 d e a l  w i t h  escaped p r i s o n e r s  who have been  r e t a k e n  o r  p r i s o n e r s  who have 
a t t empted  t o  escape.  A r t i c l e  52 provides:  " ~ e l l i g e r e n t s  s h a l l  s e e  t h a t  t h e  
c o ~ p e t e n t  a u t h o r i t i e s  e x e r c i s e  t h e  g r e a t e s t  l e n i e n o y  i n  d e c i d i n g  t h e  q u e s t i o n  
of whether  a n  i n f r a c t i o n  committed by a p r i s o n e r  o f  war shou ld  be punished by 
d i s c i p l i n a r y  o r  j u d i c i a l  measures. . . . This  s h a l l  be t h e  c a s e  e s p e c i a l l y  
when i t  is  a q u e s t i o n  of d e c i d i n g  on a c t s  i n  conneo t ion  w i t h  escape.  . . . A 
p r i s o n e r  m y  n o t  be punished rnz-e t h a n  once because  of t h e  same a c t  o r  t h e  
SBJlie count.  " 



evidenoe, .whioh Congress o r  o o n t r o l l i n g  n i l i t a r y  oommand has d i r e o t s d  t o  be 
excluded may be drawn i n  ques t ion  by p e t i t i o n  f o r  habeas corpus o r  prohib i 
t i on .  

Ef feo t  of f a i l u r e  t o  g ive  n o t i c e  of t h e  t r i a l  t o  t h e  p ro t ec t ing  power. 
A r t i o l e  6 0 0 f  t h e  ~ e ~ v = n v e n t i o n ~ f ~ l f l  n 2 r 4 7 S t a t .  205- whioh 
t h e  United S t a t e s  and Japan were s i g n a t o r i e s ,  provides t h a t  "At t h e  opening of a 
j u d i c i a l  proceeding d i r eo ted  aga ins t  a pr i soner  o f  war t he  de t a in ing  power s h a l l  
advise  t h e  r e p r e s e n t a t i v e  of t h e  p ro t ec t ing  power the reo f  a s  soon a s , p o s s i b l e  
and always before t h e  d a t e  s e t  f o r  t h e  opening of t he  t r i a l . "  P e t i t i o n e r  r e l i e s  
on t h e  f a i l u r e  t o  g ive  the  prescr ibed  n o t i c e  t o  t he  p ro t eo t ing  powerg t o  es tab-  
l i s h  want of a u t h o r i t y  i n  t h e  commission t o  proceed wi th  t h e  t r i a l .  

For reasons a l r e a d y  s t a t e d  we conclude t h a t  A r t i c l e  60 of t h e  Geneva Conven- 
 

t i on ,  which appears i n  p a r t  3, Chapter 3, Sec t ion  V, T i t l e  I11 of t h e  Geneva 
 

Convention, a p p l i e s  only t o  persons who a r e  sub eoted t o  j u d i c i a l  proceedings 
  

f o r  o f f enses  o o m i t t e d  whi le  p r i sone r s  of war.1 d 
 


S ~ w i t z e r l a n d ,a t  t h e  time of  t h e  t r i a l ,  was t h e  power designated by Japan 
  

f o r  t h e  p ro t eo t ion  of Japanese p r i sone r s  of war de ta ined  by t h e  United S t a t e s ,  
  

exoept i n  H a w a i i .  1 3  Dept. of S t a t e  Bull. 122, J u l y  22, 1945. 
 


lOOne of t h e  i tems of t h e  b i l l  of p a r t i c u l a r s ,  i n  support  of t h e  charge 
aga ins t  p e t i t i o n e r ,  speo i f i e s  t h a t  he permit ted members of t h e  arnied foroes  
under h i s  command t o  t r y  and exeoute t h r e e  named and o the r  p r i sone r s  of war, 
"subjeot ing t o  t r i a l  wi thout  p r i o r  n o t i c e  t o  a r e p r e s e n t a t i v e  of t h e  p ro t ec t -  
i ng  power, without  oppor tuni ty  t o  Eefend, and without counsel;  denying oppor- 
t u n i t y  t o  appeal  from t h e  sentence rendered; f a i l i n g  t o  n o t i f y  t h e  p ro t eo t ing  
power of t h e  sentenoe pronounoed; and execut ing a dea th  sentence without  
oommunicating t o  t h e  r e p r e s e n t a t i v e  of t h e  p ro t ec t ing  power t h e  n a t u r e  and 
ciroun;sSances of t h e  of fense  oharged." It might be suggested t h a t  i f  A r t i o l e  
60 i s  i napp l i cab le  t o  p e t i t i o n e r  it i s  i napp l ioab le  i n  t h e  cases  spec i f i ed ,  
and t h a t  hence he oould not be lawf'ully held. o r  convicted on a oharge of f a i l -  
i n g  t o  r e q u i r e  t h e  no t i ce ,  provided f o r  i n  A r t i c l e  60, t o  be given. 

As t h e  Government i n s i s t s ,  i t  does not  appear from t h e  charge and spec i f i ca -  
t i o n s  t h a t  t h e  p r i sone r s  i n  ques t ion  were not  charged wi th  of fenses  committed 
by them a s  p r i sone r s  r a t h e r  than  w i t h  of fenses  aga ins t  t he  law of war connittied 
by them a s  enemy oombatants. But a p a r t  from t h i s  cons idera t ion ,  independent ly 
of  t h e  n o t i c e  requirements of t h e  Geneva Convention, i t  i s  a v i o l a t i o n  of t h e  
l a w  of war, on whioh t h e r e  oould be a oonviot ion i f  supported by evidenoe, t o  
i n f l i o t  c a p i t e l  punishment on p r i sone r s  of war without  a f fo rd ing  t o  them oppor- 
t u n i t y  t o  make a defense.  2 Winthrop, supra,  *434-435, 1241; A r t i c l e  84, 
Oxford Manual; U. Basio ~ m ~ n u a l ,  S. War Dept., Rules of Land Warfare (1940) 
par. 356; Lieber 's Code, G. 0. No. 100 (1863) I n s t r u c t i o n s  f o r  t h e  Government 
of A r m i e s  of t h e  United S t a t e s  i n  t h e  F ie ld ,  par. 12; Spaight ,  War Rights  on 
Land, 462, n. 



It thus  appears t h a t  t h e  order  oonvening t h e  oomnlission was a lawful  order,  
t h a t  t h e  oommission was l awfu l ly  cons t i t u t ed ,  t h a t  p e t i t i o n e r  was.charged wi th  
v i o l a t i o n  of t h e  law of  war, and t h a t  t he  commission had a u t h o r i t y  t o  prooeed 
wi th  t h e  t r i a l ,  and i n  doing s o  d id  not  v i o l a t e  any m i l i t a r y ,  s t a t u t o r y  o r  
c o n s t i t u t i o n a l  command. We have considered, but  f i n d  it unnecessary t o  d i s -  
ouss o the r  oontent ions which we f i n d  t o  be without  mer i t .  We t h e r e f o r e  con- 
clude t h a t  t h e  d e t e n t i o n  of p e t i t i o n e r  f o r  t r i a l  and h i s  de t en t ion  upon h i s  
oonviotion, s u b j e c t  t o  t h e  prescr ibed  review by t h e  m i l i t a r y  a u t h o r i t i e s  were 
lawful ,  and t h a t  t h e  p e t i t i o n  f o r  o e r t i o r a r i ,  and leave  t o  f i l e  i n  t h i s  Court 
p e t i t i o n s  f o r  w r i t s  of habeas oorpus and p r o h i b i t i o n  should be, and they  a r e  

DENTED. 
M r .  J u s t i o e  JACKSON took  no p a r t  i n  t h e  oons ide ra t ion  o r  r leois ion of t h e s e  

oases. 

Further ,  t h e  oommission, i n  making i t s  f ind ings ,  summarized as fol lowa t h e  
charges,  on which it aoted,  i n  t h r e e  o l a s s e s ,  any one of which, independent ly 
of t h e  o t h e r s  i f  supported by evidenoe, would be s u f f i o i e n t  t o  suppor t  t h e  
oonvict iont  (1) execut ion or massacre wi thout  t r i a l  and maladminis t ra t ion  
g e n e r a l l y  of c i v i l i a n  in t e rnees  and p r i sone r s  of wars (2 )  b r u t a l i t i e s  oom
m i t t e d  upon t h e  c i v i  l i a n  population; and (3) burning and demolition, without  
adequate m i l i t a r y  neces s i ty ,  of a l a r g e  nuniber of homes, plaoee of business,  
plaoes of  r e l i g i o u s  worship, h o s p i t a l s ,  publ io  bu i ld ings  and eduoat iona l  in
s t i  t u t i o n s  . 

The oommission oonoludedr '(1) t h a t  a s e r i e s  of a t r o c i t i e s  and o t h e r  h igh  
arimes have been oommitted by members of  t h e  Japanese a m e d  foroes"  under 
oomand of p e t i t i o n e r  "against  people of t h e  United S t a t e s ,  t h e i r  a l l i e s  and 
dependencies; . . . t h a t  t hey  were not  sporadic  i n  na ture ,  but  i n  many cases  
were methodioal ly supervised by Japanese o f f i c e r s  and non-oommissioned o f f zoe r s  
(2 )  t h a t  dur ing  t h e  per iod  i n  ques t ion  p e t i t i o n e r  " f a i l e d  t o  provide e f f e c t i v e  
oon t ro l  of (his) t roops,  a s  was requi red  by t h e  oiroumstanoes." The oommission 
s a i d ,  %here murder and rape  and v io ious ,  revengeful  a o t i o n s  a r e  widespread 
of fenses ,  and t h e r e  i s  no e f f e o t i v e  a t tempt  by a  oonmiander t o  disoover  and 
oon t ro l  t h e  or imina l  a o t s ,  such a  oommander may be held respons ib le ,  even 
c r imina l ly  l i a b l e ,  f o r  t h e  lawless  a c t s  of h i s  t roops ,  depending upon t h e i r  
na tu re  and t h e  oiroumstanoes surrounding them." 

The oommission made no Finding of non-oompbianoe with t h e  Geneva Convention. 
. Nothing has been brought t o  our a t t e n t i o n  from whioh we could oonolude t h a t  

t h e  a l l eged  non-oomplianoe wi th  A r t i o l e  60 of t h e  Geneva Convention had any 
r e l a t i o n  t o  t h e  oommission's f i n d i n g  of a a e r i e s  of  a t r o o i t i e s  o d t t e d  by 
members of  t h e  fo roes  under hit command, and t h a t  he f a i l e d  t o  provide e f feo-  
t i v e  o o n t r o l  of h i s  t roops,  a s  was requi red  by t h e  ciroumstanoes; o r  whioh 
could suppor t  t h e  p e t i t i o n s  f o r  habeas oorpus on t h e  ground t h a t  p e t i t i o n e r  
had been ohergad w i t h  o r  oonvioted f o r  f a i l u r e  t o  r e q u i r e  t h e  n o t i o e  pre- 
scribed by & t i o l e  60 t o  be  given. 



NOTES OM THE CASE 
 

Case No. 21, Trial of General Yamashita, from Law Reports of 
Trials of war Criminals, United Nations War Crimes Commission. 

It is not proposed in these pages to toucp upon all of the mkny points 

or legal interest which arose between the oomrnenoement of prooeedings against 

Yamashita in Ahmila and the delivery of judgments by Chief Justioe Stone, 

Mr. Justioe Butledge and Mr. Justioe Murphy in the Supreme Court. Attention 

is to be turned more partioularly to the questions of International Law whioh 

were involved and, where desirable to a oomparative study of international 

praotioe on these matters. Among the topics whioh will not be disoussed in 

this oommentary, most of whioh reoeived extensive treatment dur,ing5the 

prooeedinge and partioularly in the judgments delivered by Chief Justice 

Stone, Mr. Justioe Murphy and Mr. Justioe Rutledge, are the question of the 

legal basis in the United States Law and the jurisdiotion of the Commission 

whioh tried Yamashita, the applioability of the United States Articles of 

War and of the Fifth Amendmentto the United States Constitution 'and the 

extent to which the Supreme Court of the United-States was legally empowered 

to revim the prooeedings and findings of United States Military Commissions. 

It is proposed to devote attention to the following topics: the legality of 

the trial of war oriminals after the termination of hostilities, the finding 

that an alleged war oriminal is not entitled to the protection of the Geneva 

PFisoner of War Convention relating to trial, the types of evidence admitted 

in war orime trial prooeedings, the stress plaoed by the Commission on the 

need for expeditious prooedure, and the responsibility of a oommander for 
 
offences oommitted by his troops. 
 

1.	 THE LEGALITY OF THE TRIAL OF WAR CRIMINALS AFTER TEE TERMINATION OF 
 
HOSTILITIES 
 

Chief Justioe Stone, in delivering the majority judgment of the Supreme 
 
Court, stated that: 
 

%o writer on International Law appears to have regarded 
 
the,power of military tribunals, otherwise competent to try 
 
violations of the Law of War, as terminating before the formal 
 
state of war has ended. In our own military history there have 
 
been numerous instanoes in whioh offenders were tried by 
 
military oomr.ission8 after the oessation of hostilities and 
 
before the proclamation of peace, for offenoes against the Law 
 
of War oommitted before the cessation of hostilities." 
 

The dissenting judges made little objection to this point, although 
W e  Justioe Rutledge thought that there was less necessity for a military 
oommission to b e appointed after aotive hqstilities were over, sinoe "there 
is no longer the danger whioh always exists before surrender and armistice.... 
The nation may be more seoure now than at any tirce after peace is officially 
oonoluded." 

It has been pointed out that, "In so far as the application of the usages 
 
of war to war orimes is oonoerned, the jurisdiction of the enemy courts only 
 



exists as long as the war lasts. After the war, war crimes can only be 
 

prosecuted if they constitute ordinary orimes," and ou he most serious short- 
 

coming of oustomary International Law consists in its limitation for the 
 

duration of war of national jurisdiction in war crimes which are not 
 

simultaneously ordinary crimes." 
 


The position under oustomary International Law seems, therefore, to be 
 

that whereas (as was recognized by the Supreme Court and by general inter- 
 

national practioe following the recent war) jurisdiction over war crimes 
 

exists without limitation beyond the cessation of fighting and up to the 
 

oonclusion of peaoe, jurisdiction continues after this point only over such 
 

offences as are also infringements of the municipal law of the state hose 
 

courts are trying the alleged offender. Whether an offence fulfils this 
 

test of illegality under municipal law will depend upon tho laws of each 
 

state, and the attitude which these laws reflect to the principle of the 
 

territoriality of criminal law. 
 


This position under customery International Law can, of course, be 
 

. 	 altered by international agreement; '...the belligerents have to make up 

their mind at the peace conference whether they wish to bury the past by a 
general amnesty, leave the matter unsettled or institute proceedings in time 
of peace, a procedure which, as a derogation of oustomary International Law, 
requires the sanction of an international agreement between the States 
conoerned." It has thus been possible for the Peace Treaty between the 
Allied and Associated Powers and Italy to provide, in Artiole 45, thatr 

"1. Italy shall take all necessary steps to ensure 
 

the apprehension and surrender for trial of: 
 


(a) Persons accused of having committed, ordered or 
 

abetted war crimes and crimes against peace or 
 

humanity; 
 


(b) Nationals of any Allied or Associated Power 
 

accused of having violated their national law 
 

by treason or collaboration with the enemy during 
 

the war. 
 


"2. At the request of the United Nations Government 
concerned, Italy shall likewise make available as witnesses 
persons within its jurisdiction, whose evidence is required 
for the trial of the persons referred to in paragraph 1 of 
this Article. 

"3. Any disagreement concerning the application of the 
provisions of paragraphs 1 and 2 of this Article shall be 
referred by any of the Governments concerned to the 
Ambassadors in Rome of the Soviet Union, of the United 
Kingdom, of the United States of Pmerioa, and of France, who 
will reach agreement with regard to the difficulty." 



The Treaties of Peace with Rom~ania, Bulgaria, Hungary and Finland contain 
 

sinilar provisions. An interesting passage in the official Commentary by the 
 

United Kingdom Foreign Office on the Treaty with Italy runs as follows: 
 


he United Nations have conoluded certain wgreements 
 

between theniselves for the bringing to justioe of war 
 

criminals. Italy, once the Peace Treaty comes into foree, would 
 

be under no obligation to assist in this matter. Provision is 
 

thus made in Article 45 that she should assist in the apprehen- 
 

sion and surrender both of war oriminals and of quislings." 
 


On the related question of permissibility under International Law of 
 

aontinuing, after the conolusion of peace, the operation of sentenoes passed 
 

on war criminals before that event, another learned authority has expressed 
 

the following view, which oommands general assent: 
 


"A11 war orimes may be punished with death, but belligerents 
 

may, of course, inflict a more lenient punishment, or comute 
 

a sentenoe of death into a more lenient penalty. If this be 
 

done and imprisonment take the plaoe of oapi tal punishent, 
 

the question arises whether persons so imprisoned must be 
 

released at the end of the war, although their term of imprison- 
 

ment has not yet expired. Some answer this question in the 
 

affirmative, maintaining that it could never be lawful to 
 

infliot a penalty extending beyond the duration of the war. 
 

But it is believed that the question has to be answered in the 
 

negative. If a belligerent has a right to pronounce a sentence 
 

of oapital punishment, it is obvious that he may seleot a more 
 

lenient penalty and oarry it out even beyond the duration of 
 

the war. It would in no wise be in the interest of humanity 
 

to deny this right, for otherwise belligerents would be tempted 
 

always to pronounce and oarry out a sentience of capital 
 

punishment in the interest of self-preservation." 
 


2.  	  	ALLEGED WAR CRIMINALS MOT ENTITLED TO RIGHTS RELATING TO JUDICIAL 
PROCEEDINGS.SET OUT IN THE GENEVA CONVENTION. 

There was a division of opinion in the Supreme Court as to the applica- 
 

bility of Part 3 (~udicial ~rooeedings) of Part 111, Seotion V, Chapter 3 of 
 

the Geneva Prisoners of War Convention of 1929 to the trial of a person 
 

accr~sed of a war orime as distinct from an offence committed while a prisoner. 
 

The view taken by the majority, that the Convention does not apply, has, how- 
 

ever, been that followed in the practioe of the various states whioh have held 
 

war orime trials in reoent years. 
 


This principle is so well established that it has rarely been questioned 
in war crime trials. It was, however, raised, and decided in the same way as 
in the Yamashita Trial, in the Dostler Trial and in the Trial of Martin 
Gottfried Veiss and 39 others by a General Military Government Court at 
Daohau, 15 November -- 13 December, 1945 (Tine Dachau rial). For an inter
esting deoision on the part of the Frenoh Cour de Cassation (court of ~ppeal), 
that an alleged war criminal is not entitled to the rights provided for a 



pr isoner  of war under French Law re ference  should be made t o  t he  r epo r t  on 
 
t h e  Wagner T r i a l .  The Court ruled t h a t  t he  appe l l an t s  were not  s e n t  as  
  
p r i sone r s  of war before  t h e  U i l i t a r y  Tribunal which t r i e d  then  and regarded 
  
a s  i r r e l e v a n t  t h e  f a c t  t h a t  t h a t  Tribunal  was not  oomposed i n  t h e  way l a i d  
  
d o m  f o r  t h e  t r i a l  of French m i l i t a r y  personnel and so, i n  accordance wi th  
  
paragraph 13 of A r t i c l e  10 of t h e  Code de  J u s t i c e  M i l i t a i r e ,  a l s o  f o r  t h e  
  
t r i a l  of p r i sone r s  of war. Paragraph 1 3  provides t h a t  " u i l i t a r y  t r i b u n a l s  
  
convened f o r  t h e  t r i a l  of Frenoh m i l i t a r y  personnel,  t h a t  i s  t o  say  according 
  
t o  t h e  rank of t he  aocused." It w i l l  be seen  t h a t  t h i s  i s  an a p p l i c a t i o n  i n  
  
terms of French law of ~ r t i c l e  63 of t h e  Geneva Convention: "A sentenoe 
  
s h a l l  only be pronounoed on a  pr i soner  of war by t h e  same t r i b u n a l s  m d  i n  
  
aaoordanoe wi th  t h e  same procedure a s  i n  t he  case  of persons belongins t o  
  
t h e  arrned fo rces  of t h e  d e t a i n i n c  Power." I n  dec id iag  a s  it did,  t he re fo re ,  
  
the  Cour de Cassat ion t a c i t l y  affirmed t h e  p r i n c i p l e  t h a t  t h e  provis ions  of 
 
t h e  Geneva Convention regarding j u d i c i a l  proceedings do not  p r o t e c t  my 
 
pr i sone r  of war dur ing  h i s  t r i a l  f o r  a l l eged  war crimes. 
  

I n  an e d i t o r i a l  comilent on t h e  Yamashita proceadings, Profassor  Quincy 
Wright has made a  b r i e f  but i n t e r e s t i n g  conunent on a s epa ra t e  though r e l a t e d  
aspec t  of t h e  mat te r .  He s t a t e s  t h a t ,  i r r e s p e c t i v e  of t h e  i n t e r p r e t a t i o n  
of A r t i c l e  63 of t h e  Geneva Convention, "it i s  t o  be noted t h a t  den ia l  of 
j u s t i c e  i n  I n t e r n a t i o n a l  Law has f r equen t ly  bee11 i n t e r p r e t e d  t o  r equ i r e ,  a s  
a  minimum, t rea tment  of a l i e n s  equal  t o  t h a t  of na t iona l s .  It may be 
questioned, however, whether I n t e r n a t i  o n i l  Law r equ i r e s  t he  a p p l i c a t i o n  of 
t h i s  p r i n c i p l e  i n  m i l i t a r y  commissions. The enemy can, a p a r t  from s p e c i f i c  
convention claim only  t h e  i n t e r n a t i o n a l  s tandard  even i f  t h e  n a t i o n a l  i s  
g iven  more* " 

3. THE TYPES OF EVIDENCZ ADMITTED I N  1VA.R CRIKE TLSIAL PROCEi3DINGS. 

In oommenting upon t h e  c o n f l i c t  of op in ion  i n  t h e  Supreme Court a s  t o  t h e  
adniiss i b i l i t y  i n  war crilne proceedings of depos i t ions ,  a f f i d a v i t s ,  and llearsay 
and opinior, evidenoe, P ro fe s so r  Quincy Wright po in t s  out t h a t ,  whi le  t h e  
ma jo r i t y  opinion of the  Supreme Court d i d  not  c i t e  i n t e r n a t i o n a l  p r a c t i c e  on 
t h i s  mat te r ,  it i s  c l e a r  " tha t  i n t e r n a t i o n a l  t r i b u n a l s  have h e s i t a t e d  t o  
exolude any s o r t  of evidence and t h e  c o u r t s  i n  many c i v i l i z e d  oount r ies  a r e  
s i m i l a r l y  f r e e  i n  t h e  admission of evidenoe leaving  i t  t o  t he  judges t o  
app rec i a t e  t h e  weight t h a t  should be a t t ached  t o  t h e  ma te r i a l s .  Such evidence 
has been commonly adniitted i n  m i l i t a r y  t r i b u n a l s  a l though i n  American cour t s  
m a r t i a l  c e r t a i n  l i m i t a t i o n s  a r e  imposed by s t a t u t e .  It i s  no t  bel ieved t h a t  
admission of such evidence c o n s t i t u t e s  a d e n i a l  of j u s t i c e  i n  I n t e r n a t i o n a l  
JAW." 

A s tudy  of t h e  r u l e s  and t h e  p r a c t i c e  followed i n  war crime t r i a l s  by b" 
o the r  t h a n  United S t a t e s  k i l i t a r y  Tribunals  does indeed i n d i o a t e  that. t h e  
tendency t o  render  admiss ib le  a  wide range of evidence, and t o  a l low t h e  
cour t s  t hen  t~ deoide what weight t o  plaoe on each i tem i s  a t  l e a s t  i n  t h e  
Anglo-Saxon Countr ies  a  gene ra l  one and i s  demonstrated n o t  merely i n  t h e  
e l a s t i o  r u l e s  of evidence whiah a r e  binding on t h e  c o u r t s  but a l s o  by t h e  
l i b e r a l  i n t e r p r e t a t i o n s  placed by t h e  cour t s  on these  provis ions  when p o i n t s  
of doubt a r i s e .  



The p r a c t i c e  of t h e  B r i t i s h  U i l i t a r y  Courts f o r  i n s t a n o e ,  i s  amply 
 

delrionstrated by t h e  Be l sen  T r i a l  proceedings ,  and indeed t h e  d e o i s i o n s  o f  
  

t h e  Court  i n  t h i s  t r i a l  had a s t r o n g  i n f l u e n o e  on t h e  B r i t i s h  p r a o t i o e  i n  
  

subsequent  t r i a l s .  The opening words of Regula t ion  8  ( i )  o f  t h e  B r i t i s h  
  

Royal Warrant a r e  moreover s u b s t a n t i a l l y  t h e  same a s  A r t i c l e  9 (1) o f  t h e  
  

A u s t r a l i a n  War Crimes Act of October l l t h ,  1945, and t h e  p r o v i s i o n s  o f  
  

R e g u l a t i o n  8 ( i )  a s  a whole a r e  e s s e n t i a l l y  t h e  same a s  t h o s e  of Regula t ions  
  

10 ( 1 )  and ( 2 )  r e e n a c t e d  under  t h e  Canadian War Crimes Act of  3 1 s t  August, 
 

1946, it being s t a t e d  a g a i n  t h a t  it i s  t h e  d u t y  of t h e  Court  t o  judge  t h e  
  

weight  t o  be  a t t a c h e d  t o  any  evidenoe g i v e n  i n  pursuanoe of t h i s  p r o r i s i o a  
  

whioh would n o t  o t h e r w i s e  ba  a d m i s s i b l e .  
  


A few words may be added on a f f i d a v i t  and hearaay ev idenoe  i n  p a r t i o u l a r .  
The Defence i n  the Yamashita Trial d i r e c t e d  more o b j e c t i o n b  a g a i n s t  a f f i d a v i t s .  
and i t e m s  of h e a r s a y  evidenoe t h a n  a g a i n s t  any  o t h e r  t y p e  o f  e v i d e m e .  It is 
t r u e  t h a t  t h e s e  t y p e s  o f  gvidence o a m o t  be s u b j e c t e d  t o  c ross -examina t ion  
i n  t h e  same way a s  t h e  f i r s t  hand ev idence  of a  w i t n e s s  i n  c o u r t ,  y e t  i n  
t h e s e  p a r t i o u l a r  a s p e o t s  a l s o  t h e  a t t i t u d e  o f  t h e  Commission t r y i n g  t h e  case ,  
and of t h e  d r a f t s m e n  who produced t h e  r e g u l a t i o n s  which bound i t s  proceedings ,  
is p a r a l l e l e d  by t h e  p r a c t i c e  of o t h e r  Anglo-Saxon c o u n t r i e s .  I n  t h e  Be l sen  
Trial, f o r  i n s t a n o e ,  a l a r g e  number of a f f i d a v i t s  were a d m i t t e d  and a l s o  
muoh h e a r s a y  evidence,  i n c l u d i n g  some con ta ined  i n  t h e  a f f i d a v i t s  themselves .  

During t h e  t r i a l  of E r i c h  K i l l i n g e r  and f o u r  o t h e r s  by a B r i t i s h  M i l i t a r y  
Court ,  Wuppertal ,  26th  November-3rd Deoember, 1345, b e f o r e  t h e  t e n d e r i n g  of 
t h e  a f f i d a v i t  ev idence  f o r  t h e  Proseou t ion ,  t h e  Defence a p p l i e d  f o r  one 
deponent t o  be produoed i n  person.  The Defence had been g i v e n  t o  unders tand  
t h a t  t h e  B r i t i s h  o f f i o e r  i n  q u e s t i o n  would be a v a i l a b l e  f o r  ques t ion ing .  The 
Court  deoided,  a f t e r  h e a r i n g  argument, t h a t  t h e  deponent could  n o t  be produoed 
"without undue d e l a y n  ( i n  t h e  wording of Regula t ion  8 ( i )  (a)), and t h e  
P r e s i d e n t  of t h e  Court  added t h e  s i g n i f i o a n t  s t a t e m e n t  t h a t  "we r e a l i z e  t h a t  
t h i s  a f f i d a v i t  b u s i n e s s  does  n o t  c a r r y  t h e  weight of t h e  man h i m s e l f  he re ,  as 
evidence,  and when it i s  r e a d  we w i l l  h e a r  what o b j e c t i o n s  you have g o t  t o  
a n y t h i n g  t h a t  t h e  a f f i d a v i t  s a y s ,  and we w i l l  g i v e  t h a t ,  a s  a  Court ,  due 
w e i g h t o n  The P r e s i d e n t ' s  words may f a i r l y  be  t a k e n  a s  a r e f e r e n c e  t o  t h e  
f a o t  t h a t  i f  evidenoe i s  g i v e n  by means o f  an a f f i d a v i t  t h e  pe rson  p r o v i d i n g  
t h e  ev idenoe  i s  n o t  p r e s e n t  i n  Court  t o  be examined, oross-examined and 
re-examined. 

Never the less ,  i n  h i s  summing up, t h e  Judge Advooate i n  t h e  t r i a l  of Karl 
Adam Golke l  and t h i r t e e n  o t h e r s ,  by a B r i t i s h  M i l i t a r y  Court ,  Wuppertal, 
Germany, 15 th -21s t  B y ,  1946, s t r e s s e d  t h a t :  'There i s  no r u l e  t h a t  evidenoe 
g i v e n  i n  t h e  w i t n e s s  box must be g i v e n  more weight  t h a n  evidence,  s t a t e m e n t s ,  
t a k e n  on o a t h  o u t s i d e  t h e  c o u r t .  As  I s a i d  e a r l i e r ,  t a k e  i n t o  account  a l l  
t h e  oircunstanoea.. .." 

The C o n t i n e n t a l  p r a o t i o e  t e n d s  t o  p r e f e r  n o t  t o  make s p e c i a l  r u l e s  of 
ev idenoe  a p p l i o a b l e  t o  war orirne trials; y e t  o f t e n  t h e  r e s u l t  i s  t h e  same, 
t h e  Courts n o t  b e i n g  bnund by r u l e s  of evidenoe o f  a h i g h l y  t e o h n i c a l  n a t u r e .  
For  i n s t a n o e ,  t h e  Ordinanoe o f  2 8 t h  August, 1944, under whioh t r i a l s  by 
Frenoh M i l i t a r y  Tr ibuna l s  a r e  he ld ,  makes no s p e c i a l  p r o v i s i o n s  r e g a r d i n g  



evidence and procedure, and the rules  contained i n  the Code de Jus t ice  
  

U l i t a i r e ,  which govern t r i a l s  of French mili tary personnel, a r e  applied* 
 

Article 82 of the Code, on which the Presiding Judge i n  the Wagner Tr i a l  
  

re l ied i n  ordering cer tain documents t o  be f i led  with the records of the 
  

case, provides however that:  
  


"The President sha l l  possess a discretionary pmer 
over the conduct of the proceedings and the elucidation 
of the truth,  

nHe may, during the course of the proceedings, cause 
t o  be produced any piece of evidence which seems t o  h i m  of 
value i n  the finding of the facts  and he may ca l l ,  even by 
means of a summons, any person whom it may seem t o  him 
necessary t o  hear.. .." 

It i s  a l so  s ignif icant  that such special  rules of evidence as have been 
made for  the conduct of war crime t r i a l s  by courts s e t  up by continental 
countries have tended t o  relax the rules  of evidence binding on those courts. 
Thus, the Norwegian Law No. 2 sf 21st February, 1947, which governs the 
procedure of Nomegian War Crimes Trials,  has made, on the matter of evidence, 
only one departure from the ordinary c i v i l  court procedure of Norway, but 
t h i s  provfdes tha t ,  during the main hearing of war crimes cases, previous 
statements of witnesses, whether given before a court or not, may be read 
and used as evidence if the statement has been given by a person who has 
since died or disappeared o r  whose personal appearance i s  impossible t o  
arrange or  would cause considerable delay or  expense, Again, paragraph 28 (1) 
of the Czechoslovak Law of 21th January, 1946, which concerns the punishment 
of war criminals and t r a i t o r s  by Wraordinary  People's Courts, provides 
thatr  m...,The examination of the accused and the taking of evidence s h a l l  
be conducted i n  general i n  accordance w i t h  the ordfnary rules  of criminal 
procedure, Verbatim reports of the interrogation of accomplices and witnesses 
and the  views of experts may be read whenever the president of the senate 
considers this suitable,m Such verbatim reports a s  those mentioned i n  the  
second sentence of this provision would be admissible i n  other than war crimes 
proceedings only with the consent of both Prosecution and Defence, i f  a t  a l l .  

The Anglo-Saxon draf t ing technique i s  reflected i n  the wording of the 
  
Charters of the  International Military Tribunals. Art ic le  13 (~vidence)  of 
 
the Charter of the International Military Tribunal f o r  the Far East provides, 
 
i n t e r  a l l a y  a s  fo l lws :  
  

nao Admissibility. The Tribunal shall. not be bound 
by technical rules  of evidence, It s h a l l  adopt and apply 
t o  the greatest  possible extent expeditious and non-technical 
procedure, and s h a l l  admit any evidence which it deems t o  
have probative value. A l l  purported admissions or statements 
of the accused a r e  admissib1e.n 

With the exception of the omission of the f i n a l  sentence, Art ic le  19 of 
the Charter of the Wuremberg International Military Tribunal has the same 
wording. 



I n  general  it may be sa id  t h a t  the  ru l e s  of evidence applied i n  war crime 
trials a r e  l e s s  technical  than those governing t h e  proceedings of courts con
ducting t r i a l s  i n  accordance with t he  ordinary criminal law. This is not t o  
say t h a t  any unfairness is  done t o  the accused; the  aim has been t o  ensure 
t h a t  no g u i l t y  person w i l l  escape punishment by exploit ing technical  rules.  
The circumstances i n  which war crime t r i a l s  are often held make it necessary 
t o  dispense wi th  ce r t a in  such rules. For instance many eye witnesses whose 
evidence was needed i n  t r i a l s  i n  ISurope had i n  the  meantime returned t o  t h e i r  
homes overseas and been demobilised. To t ranspor t  them t o  the  scene of t r i a l  
would not  have been prac t ica l ,  and it was f o r  t h a t  reason t h a t  a f f i d a v i t  
evidence w a s  permitted and so widely used. 

Furthermore, it should be pointed out t h a t  the h i s t o r i c  function of many 
of t he  s t r i c t e r  r u l e s  of evidence such as t h e  ru l e  aga ins t  heresay was t o  
protect  j u r i e s  from evidence which had not been subjected t o  cross-examination 
and the  value of  which, owing t o  t h e i r  inexperience, they might not be ab le  
properly t o  assess. It has been argued with jus t i f i ca t ion ,  hcnrever, t h a t  the  
judges seraring on war crime courts  a r e  l e s s  l i k e l y  t o  need such protections 
than is  the  average juryman and t h a t  many of the  s t r i c t e r  ru les  therefore lose  
t h e i r  ra ison dletre. 

14. THE S m F'LACH) BY THE COMKISSIOI? ON THE NEED FOR ~ I T I O U S  PROCEDURE. 

The dissent ing judgments of M r .  J u s t i c e  Rutledge and Mr. J u s t i c e  Murphy 
claimed t h a t  the  t r ial  of Yamashita had been conducted with undue haste and 
quoted a s  proof, i n t e r  a l i a ,  the a t t i t u d e  taken by the Commission t o  the 
Defencefa repeated requests f o r  a continuance, The Commission made no secre t  
of i t s  des i r e  t o  conduct the  t r ia l  a s  expedit iously a s  possible,  and t h e  
f o l l d n g  statement made by the  f i e s iden t  of t h e  Commission on 12th  November, 
1945, i s  worth quoting a s  an indicat ion of this wish: 

"The Commission w i l l  grant  a continuance only f o r  the most 
urgent and unavoidable reasons, The t r i a l  has now consumed 
two weeks of time. The Prosecution ind ica tes  t h a t  this week 
w i l l  be required t o  f i n i s h  its presentation. h r l y  i n  the 
t r i a l  t h e  Commission inv l ted  Senior Defence Counsel t o  apply 
f o r  add i t iona l  a s s i s t a n t s  i n  such numbers a s  necessary t o  avoid 
the  necess i ty  fo r  a continuance. The o f f e r  has been extended 
from time t o  time throughout the  t r i a l ,  The Commission i s  still  
w i l l i ng  t o  ask that addi t ional  counsel be provided f o r  we do not 
wish t o  en t e r t a in  a request f o r  a continuance. The Commission 
questions e i t he r  t h e  necessi ty o r  d e s i r a b i l i t y  f o r  a l l  members 
of counsel being present during a l l  of  the  presentation of the 
case f o r  t h e  Prosecution. We f e e l  t h a t  one o r  two members of 
t h e  Defence s t a f f  i n  t h e  courtroom i s  adequate and t ha t  the  
remaining member o r  members should be out of the  courtroom 
performing spec i f i c  missions fo r  Senior Counsel. I t  d i r e c t s  
both Prosecution and Defence t o  so organize and d i r e c t  the 
preparation and presentation of t h e i r  cases, including t he  
use of a s s i s t an t s ,  t o  the  end that need t o  request  a 
continuance may not ar ise .  



nAs a fur ther  means of saving time both hosecut ion 
and Defence are  directed t o  i n s t i t u t e  procedures by which 
the Commission i s  provided essent ia l  f ac t s  without a mass 
of non-essentials and immaterial detai ls .  We want t o  know 
(1) what was done, (2)  where it was done, (3) when it was 
done, (4) who was involved. Go swiftly and d i rec t ly  t o  the 
target  so the Commission can obtain a clear-cut and accurate 
understanding of essent ia l  facts,  Cross-examination must 
be limited t o  essent ials  and avoid useless repet i t ion of 
questions and answers already before the Commission. We 
are  not interested i n  t r i v i a l i t i e s  o r  minutiae of events 
or  opinions. Except i n  unusual or extremely important 
matters the Commission w i l l  i t s e l f  determine the c redib i l i ty  
of witnesses, Extended cross-examinations which savour of 
f ishing expeditions t o  determine possible at tacks upon the 
c red ib i l i t y  of KLtnesses serve no useful purpose and w i l l  
be avoidedOn 

The Pacific Regulations of 2&th September, 1945, which governed the 
proceedings of the Commission, provlde, i n  Regulation 13 (a) and (b) that :  

lt13e COhrDUCT OF THE TRIAL. A Commission sha l l t  

/ (a) 	Confine each t r i a l  s t r i c t l y  t o  a f a i r ,  expeditious 
hearing on the issues raised by the charges, excluding 
i r relevant  issues or evidence and preventing any un
necessary delay or interference* 

(b) Deal summarily with any contumacy or contempt, imposing 
any appropriate punishment the ref or. 

Like the introduction of more e l a s t i c  rules  of evidence i n t o  the  pro- 
ceedings of the Commission, this desire  for  expedition i s  again not without 
para l le l  i n  other systems of war crime courts; indeed it may be regarded a s  
a character is t ic  of t r i a l s  by mil i tary tribunals, Article 18 of the  Charter 
of the Nuremberg International Military Tribunal makes the following provisions, 
which are  substant ial ly  the same as those of Art ic le  12 (a)-(c) of the Charter 
of the International Military Tribunal f o r  the  Far East: 

" A r t .  18. The Tribunal s h a l l  

(a) 	confine the Tr i a l  s t r i c t l y  t o  an expeditious hearing 
of the issues raised by the charges, 

(b) 	take s t r i c t  measures t o  prevent any action which w i l l  
cause unreasonable delay, and rule out i r relevant  issues 
and statements of any kind whatsoever, 

(c) deal  summarily with 	any contumacy, imposing appropriate 
punishment, includf ng exclusion of any Defendant or  his 
Counsel from some o r  a l l  fur ther  proceedings, but without 
prejudice t o  the determination of the chargesatt 



No analogous provisions a r e  made i n  the Regulations governing war crime 
trials held before Br i t i sh  Mil i tary  Courts, but the  following statement made 
by t h e  Judge Advocate j u s t  before t he  opening of the case f o r  the  Prosecution 
i n  t h e  rial of Heinrich Klein and 15 others by a Br i t i sh  UUtary Court at  
Wuppertzl, 22nd-25th May 19b6, shows t he  existence of the same underlying 
deef r e  t o  continue j u s t i c e  with e x p d i  t ion:  

"Experience of these  courts  has sham t ha t  trials 
a re  taking too longo It i s  not suggested that there  has 
been any obstruction; on the contrary, the  court  has much 
appreciated the  ass i s tance  and co-operation which it has 
received from counsel f o r  the defence. It happens, however, 
inev i tab ly  t ha t  a l a rge  number of accused usual ly  means that 
there  is a considerable amount of repet i t ion.  It i s  there
fore  necessary f o r  the main defence t o  be conducted by one 
counsel on behalf of a l l .  Other counsel w i l l ,  of course, 
be permitted t o  add where they so  wish, but  it must be 
c lea r ly  understood t h a t  the main burden must f a l l  on one 
counsel, whoever counsel fo r  the defence l i k e  t o  select 
among themselves. Any fu r ther  questions o r  speeches a f t e r  
the  leading counsel must be l imi ted t o  the  sole question of  
t h e  par t i c ipa t ion  of t h e i r  pa r t i cu la r  c l i e n t  o r  degree of 
responsibi l i ty ,  

"No attempt w i l l  be nade, of course, t o  prevent any- 
th ing  being said which i s  i n  the i n t e r e s t s  of jus t ice ,  but  
we wish t o  proceed wi th  the  g rea tes t  possible speed, because 
t he r e  are la rge  numbers of other persons awaiting trial ,  and 
i t  i s  un fa i r  t ha t  they should be kept i n  custody without 
t r i a l  longer than can be helped, 

*The court f e e l ,  therefore, t h a t  they can r e ly  upon 
the  help of counsel f o r  the  defense i n  disposing of these 
cases a s  quickly as p o s s i b l e , ~  

5. THE IBSPONSIRIUTP OF A COMB6ANDER FOR OFFENCES COMhlITTGD BY HIS TROOPS. 

( i )  The i s sue  i n  the Yamashita Trial 

Immediately a f t e r  t h e  hearing of t h e  evidence f o r  the  Prosecution, the  
Defence pu t  forwan2 a plea of no case t o  answer and asked the  Commission t o  
f ind  t h e  accused not guil ty.  During t he  ensuing argument, the krosecutor 
s ta ted :  VThe record i t s e l f  s t rongly supports t h e  contention o r  conclusion 
t h a t  Yamshita not only permitted but o d e r e d  t he  commission of these  a t r o c i t i e s ,  
Hmever, our case does not d e p e q  upon any d i r e c t  orders from the  accused. I t  
is  su f f i c i en t  that we show t h a t  the  accused "permittedtt these atrocities..., 
With respect  t o  the accused having permitted a t r o c i t i e s ,  there i s  no question 
t h a t  t h e  a t r o c i t i e s  were committed i n  the  Phil ippines on a widespread scale ;  
notorious, tremendous a t r o c i  t i e s ;  thousands of people massacred; men, women 
and children;  babes i n  arms; defenceless, unquestionably non-combatants . Who 
permitted them? Obviously the man whose duty i t  was  t o  prevent such a n  orgy 



of planned and obviously de l ibera te  murder, rape and arson - t h e  ~ ~ m n d e r  
of those t roopstN 

The main a l l ega t ion  of the Prosecution therefore was  t h a t  Yamadthita was 
 

g u i l t y  of a breach of t h e  Laws of War f n  that he permitted the  perpetra t ion 
  

of c e r t a in  offences. A s  has been seen, the  Defence denied t h a t  this charge 
 

const i tu ted an accusation of a breach of the  Laws of War, and t he  discussion 
  

i n  the  Supreme Court, i n  so  f a r  as i t  turned on matters of substantive law, 
 

consti tuted on examination of that denial.  
  


( i i )  L i a b i l i t y  of Officers f o r  Offences S h m  t o  have been Ordered by Them 

There have been many t r i a l s  i n  which an o f f i c e r  who has been shom t o  have 
ordered the  commission of an  offence has been held g u i l t y  of i t s  perpetrat iono 

One example among many i s  the  t r i a l  of General Anton Doatler, by a 
 
United S t a t e s  Mil i tary  Commission, Rome, 8th-12th October, 191r5, i n  which the  
  
accused was found g u i l t y  of having ordered t h e  i l l e g a l  shooting of f i f t e e n  
  
prisoners of war. 
 

While the  pr inciple  of t he  respons ib i l i ty  of such o f f i ce r s  i s  not i n  
doubt, it i s  nevertheless i n t e r e s t i ng  t o  note that it has even been spec i f ica l l3  
l a i d  dawn i n  c e r t a i n  t e x t s  which have been used a s  au tho r i t i e s  i n  war crime 
trials. For instance,  paragraph 345 of the United S t a t e s  Basic Fie ld  Manual, 
F.M. 27-10, i n  dealing wi th  the admiss ib i l i ty  of the defence of Superior Orders, 
ends wi th  t h e  words: ",,,.The person giving such orders may a l s o  be punished." 

( i i i )  L i a b i l i t y  of a commander f o r  Offences Mot Shown t o  have been Ordered 
by H m  
  


The more i n t e r e s t i ng  question, however, i s  t h e  extent  t o  which a commander 
of t roops  can be held l i a b l e  f o r  offences committed by troops under his command 
which he has not been s h m  $0 have ordered, on t he  grounds t h a t  he ought t o  
have used his author i ty  t o  prevent t h e i r  being committed or  t h e i r  continue3 
perpetrat ion,  o r  t ha t  he must, taking i n t o  account a l l  the circumstances, ha 

'presumed t o  have e i t h e r  ordered o r  condoned t h e  offences. The extent  t o  which 
such l i a b i l i t y  can be admitted i s  not easy t o  l ay  down, e i t h e r  l ega l l y  o r  
morally. 

- ( iv)  A Class i f i ca t ion  of the Relevant T r i a l s  and Legal Ikovisions 

The l a w  on t h i s  matter i s  s t i l l  developing and i t  would be wrong t o  expect 
 
t o  f ind  hard and f a s t  r u l e s  i n  universal  application.  I n  the  circumstances it 
 
i s  inev i tab le  t h a t  considerable d i sc re t ion  i s  l e f t  i n  the  hands of the  Courts 
 
t o  decide how far i t  is reasonable t o  hold a commander responsible f o r  such 
 
offence of his troops a s  he has not been e x p l i c i t l y  proved t o  have ordered. 
 
The relevant t r i a l s  and municipal law enactments may be c l a s s i f i ed  under the 
 
following two categories: 
  

( i )  material  i l l u s t r a u n g  how, on proof of c e r t a in  circumstances, t he  
burden of proof i s  shif ted,  so  a s  to place on an accused the  task of showing 
t o  the  s a t i s f a c t i o n  of the  Court t h a t  he w a s  not  responsible f o r  the offences 
committed by h i s  troops. 



( i i )  material  ac tua l ly  defining the extent t o  which a commander may be 
 

held responsible f o r  his troopsr offences, 
 


The f i r s t  type of material  r e l a t e s  t o  a matter of evidence, the  second 
 

type t o  a matter of substantive l aw ,  
  


(v) T r i a l s  and Provisions Relevant t o  the  Question of the Burden of Proof 

O f  i n t e r e s t  i n  connection with  the  s h i f t i n g  of the burden of proof a re  
Regulations 10 (3) (4) and (5) of t he  War Crimes Regulations ( ~ a n a d a ) ,  and 
Regulation 8 ( i i )  of the  Br i t i sh  Royal Narrant which makes a provision s imilar  
t o  Ar t i c l e  10 (3) of the  Canadian provisions: 

"Where there  i s  evidence t h a t  a war crime has been the  
r e su l t  of concerted ac t i on  upon t h e  par t  of a n n i t  o r  group of  
men, then evidence given upon any charge re la t ing  t o  t h a t  
crime against  any member of such n n i t  o r  group may be received 
as prima f ac i e  evidence of t he  responsibi l i ty  of each member 
of t h a t  un i t  o r  group f o r  t ha t  crime," 

The three reports  which follow the present report  i n  this Volume a re  a l so  
of i n t e r e s t ,  During the T r i a l  of Kurt Meyer the Court heard not only a 
discussion of the  e f f ec t  of Regulation 10 (3) (4) and ( 5 ) ,  but  a l s o  some 
remarks on the  part  of the Judge Advocate on the proving by circumstantial  
evidence of the glving of a d i r e c t  order, The arguments quoted on pp. 123-4, 
from the T r i a l  of Kurt Student a re  of the same kind. Of par t icu la r  i n t e r e s t  
i s  the s t r e s s  placed on the  repeated occurrence of offences by troops under 
one command a s  prima f ac i e  evidence of the  responsibi l i ty  of the conwinder 
f o r  those offences. The T r i a l  of Karl Aauer and S ix  Others seems t o  suggest 
t h a t  respons ib i l i ty  may be inferred from surrounding circumstances, including 
the  prevail ing s t a t e  of d i s c ip l i ne  i n  an  a m ,  It i s  a l s o  p o r t b  of note 
tha t  the  par t ic ipat ion i n  offences of o f f ice rs  standing i n  the chain of 
command between an accused commander and the main body of his troops may be 
regarded a s  some evidence of the  responsibi l i ty  of the commander f o r  the  
offences of those troops, (compare t he  words of t he  Commission which t r i e d  
Yamashita, s e t  out on pages 34 and 35, Case No. 21, Law Reports of T r i a l s  
of War Criminals, selected and prepared by The United Nations War Crimes 
Comdssion, Volume Iv). Regulation 10 (5) of the  Canadian Regulations makes 
i t  possible f o r  a Court t o  regard even the  presence of a n  o f f i ce r  a t  the scene 
of the war crime, e i t h e r  a t  o r  immediately before i t s  commission, a s  prima 
facie  evidence of the respons ib i l i ty  not merely of the o f f i ce r  but a l s o  of 
t he  commander of the formation, uni t ,  body o r  group whose members committed 
the crimeo 

Regulation 8 ( i i )  of t he  Br i t i sh  Royal Warrant, l i k e  Regulation 10 (3) 
of the Canadian Regulations, may be applied s o  a s  t o  enable su i t ab l e  evidence 
t o  be introduced a s  prima f ac i e  evidence of a commander's respons ib i l i ty  i n  
the  same way a s  it ~lnay be a s  evidence of t he  responsibility of any other  
member of a unit o r  group, For a discussion during the  Belsen T r i a l  of the 
application of Regulation 8 ( i i )  and of the  possible operation against  Kramer, 



Kommandant of Eelsen Concentration Camp, reference sHould be made t o  pages 
l b O - a 1  of Volume I1 of t h i s  s e r i e s  (Law Reports of T r i a l s  of War Criminals 
se lected and prepared by the  United Nations War Crimes Commis~ion)~ 

( v i )  Tr i a l s  and Provisions Relevant t o  the  Question of Substantive Law 

It i s  c l ea r ly  established that a respons ib i l i ty  may a r i s e  i n  the  absence 
of any d i r e c t  proof of the giving of an  order fo r  the commission of crimes, 
Three t r i a l s  by United S t a t e s  Military Commissions i n  the  Far Bast i l l u s t r a t e  
the pr inciple  t h a t  a duty r e s t s  on a commander t o  prevent his troops from 
committing crimes, t he  omission t o  f u l f i l  which would give r i s e  t o  l i a b i l i t y ,  
Shiyoku Kou was  sentenced t o  death by a Mi l i t a ry  Conmission i n  Manila, on 
18th  April,  1946, a f t e r  being found gu i l t y  of ttunlawfully and wil ful ly ta  
disregarding, neglecting and f a i l i n g  t o  discharge his du t ies  a s  Major-General 
and Lieutenant-General by "permitting and sanctioningtt t h e  commission of 
murder and other  offences aga ins t  prisoners of war and c i v i l i a n  in ternees ,  

The secorqd relevant United S t a t e s  Trial i s  t h a t  of Yuicki Sakamoto, held 
a t  Yokohama, Japan, on 13th  February, 1946, The accused was sentenced t o  
l i f e  inprisonment a f t e r  being found g u i l t y  on a charge a l l eg ing  t h a t  he 
''between 1st January, 1943, and 1st September, 1945, a t  a prisoner-of-war 
camp F'ukuoka 1, Fukuoka, Kyushx, Japan, d id  commit c rue l  and b r u t a l  a t r o c i t i e s  
and f a i l ed  t o  discharge his duty a s  Commanding Off icer  i n  t h a t  he permitted 
members of his command t o  commit c rue l  and b ru t a l  a t r ~ c i t i e s . ~ '  

A charge e n t i t l e d  Neglect of Duty i n  Violation of the Laws and Customs 
of War was brought against  Lt.-General Yoshio Tachibana and Major Sueo Matoba 
of t h e  Imperial Japanese Army and against  Vice-Admiral Kunizo Mori, Captain 
Shizuo Yoshii and Lt. J i s u r o  Sujeyoshi of the  Imperial Japanese Navy, i n  t h e i r  
t r i a l  by a United S t a t e s  Mil i tary  C o d s s i o n  a t  Guam, Marianas Islands,  i n  
August, 1946. The Specifications appearing under t h i s  charge a l leged tbat 
various of the above accused unlawfully disregarded, neglected and f a i l ed  t o  
discharge t h e i r  duty, as Commanding General and other  respective ranks, t o  
control  members of t h e i r  commands and others under t h e i r  control ,  o r  properly 
t o  protect  prisoners of war, i n  t h a t  they permitted t h e  unlawful k i l l i n g  of 
prisoners of war, o r  permitted persons under t h e i r  control  unlawfully t o  
prevent the  honourable b u r i a l  of prisoners of war by mutilat ing t h e i r  bodies 
or  causing them t o  be mutilated o r  by ea t ing  f l esh  from t h e i r  bodies. The 
Frosecution claimed t h a t  there  had been an i n t en t i ona l  omission t o  discharge 
a l e g a l  duty, A l l  of the  accused mentioned above were found g u i l t y  of t h e  
charge a l l eg ing  neglect  of duty, and although a sentence of l i f e  imprisonment 
was t h e  highest  penalty imposed by the Commission on an accused sentenced on 
this charge alone, the  t r i a l  does serve as fu r the r  proof t h a t  neglect  on t he  
par t  of a higher o f f i c e r  of a duty  t o  r e s t r a i n  troops and other  persons under 
his control  can render t h e  o f f i c e r  himself g u i l t y  of a war crime when his 
omission has l e d  t o  the  commission of such a crime. 

Appearing before Austral ian Military Courts s i t t i n g  a t  Rabaul, General 
Hitoshi Imamura and Lt,-General Masao Baba were found g u i l t y  of committing 
war crimes i n  t h a t  each ttunlawfully disregarded and f a i l ed  t o  discharge his 



duty a s  a Commander to control  the  members of his command, whereby they 
committed b ru t a l  a t r o c i t i e s  and other high crimes against  t he  people of the  
Commonwealth of Austra l ia  and i t s  Allies." The former accused was sentenced 
t o  imprisonment f o r  ten years by a Mil i tary  Court s i t t i n g  from 1st t o  16th  
May, 1947; the  l a t t e r  t o  death by a similar Court s i t t i n g  from 28th May t o  
2nd June, 19b7, Terms of imprisonment have also been awarded i n  various other 
trials before Austral ian Mil i tary  Court8 i n  which al leged w a r  criminals were 
found g u i l t y  of offences of the  same category, 

The pr inc ip les  governing thls type of l i a b i l i t y ,  however, a r e  not y e t  
s e t t l e d *  The question seems t o  have three  aspects: 

(i) How far can a commander be held l i a b l e  f o r  not taking s teps  before 
the committing of offences, t o  prevent t h e i r  possible perpetrat ion? 

( i i )  Hmr f a r  mast he be shmn  t o  have known of the  committing of offences 
i n  order t o  be made l i a b l e  f o r  not  intervening to s top  offences already being 
perpetrated? 

( i i i )  How far has he a duty t o  discover whether offences a r e  being 
committed? 

Certain relevant provisions of municipal law exis t .  Thus, Ar t i c l e  4 
of  the French M i n a n c e  of 28th August, 1944, Concerning the Suppression of 
War Crimes, provides t ha t :  

IrWhere a subordinate is  prosecuted a s  the ac tua l  perpe- 
t r a t o r  of a w a r  crime, and his superiors cannot be indic ted a.s 
being equally responsible, they s h a l l  be considered as accom
pl ices  i n  so  far a s  they have organised o r  to le ra ted  the  
criminal a c t s  of t h e i r  subordinates." 

I n  a similar manner, Ar t ic le  3 of Law of 2nd A u g ~ s t ,  19&7, of t he  Grand 
Duchy of Luxemberg, on the  Suppression of War Crimes, reads a s  follows: 

Without prejudice t o  the provisions of Ar t ic les  66 
and 67 of the  Code Penal, the following may be charged, ac
cording t o  t h e  circumstances, as co-authors o r  as accomplices 
i'n t he  c r i ae s  and d e l i c t s  s e t  out i n  Ar t ic le  1of  t he  present 
Law: superiors i n  rank who have to lera ted the  criminal 
a c t i v i t i e s  of their subordinates, and those who, withaut 
being the  super iors  i n  rank of t h e  pr incipal  authors, have 
aided these  crimes o r  delicts ."  

Ar t i c l e  I X  of t he  Chinese Law of 24th October, 1946, Governing the T r i a l  
of war Criminale, s t a t e s  that :  

"Persons who occupy a supervisory o r  commanding 
i n  r e l a t i on  t o  w a r  criminals and i n  t h e i r  capacity 

a s  such have not f u l f i l l e d  t h e i r  duty t o  prevent crimes 
from being committed by t h e i r  subordinates s h a l l  be t r ea t ed  
as accomplices of such war criminals, 



A spec ia l  provision was  a l so  made i n  the  Netherlards r e l a t i ng  t o  the  
respons ib i l i ty  of a super ior  f o r  war crimes committed by h i s  subordinateso 
The Law of J u l y  1947, adds, i n t e r  a l i a ,  t h e  following provision t o  t h e  
Extraordinary Penal Law Decree of 22nd December, 1943: 

"Article 27 (a)  (3) : Any super ior  who de l ibera te ly  
permits a subordinate t o  be gu i l t y  of such a crime s h a l l  be 
punished with a s imi la r  punishment as l a i d  down i n  para- 
graphs 1and 2." 

It w i l l  be seen t h a t  the  French enactment mentions only crimes "organised 
 
or  t ~ l e r a t e d , ~  
t he  Luxembourg provision only those " tolera tedN and the  
  

Netherlands enactment only those "del iberate ly  permitted,I1 A reference t o  an 
  

element of knowledge en te rs  i n t o  the d r a f t i ng  of each of these t h r ee  texts. 
  


The Chinese enactment does not define the extent  of the  duty  of commanders 
n t o  prevent crimes from being oommitted by t h e i r  subordinate^,^ b u t t h e  extent  
t o  which t he  Chinese Courts have been w i l l i ng  t o  go i n  pinning respons ib i l i ty  
of this kind on t o  commanders was shown by the  T r i a l  of Takashi Sakai by t h e  
Chinese V a r  Crimes Military Tribunal of t h e  Ministry of National Defence, 
Nanking, 27th August, 1946. The accused was sentenced t o  death a f t e r  having 
been found gui l ty ,  i n t e r  alia, of " inc i t ing  o r  permitting his subordinates t o  
murder prisoners of war ,  wounded so ld ie r s  and non-combatants; t o  rape, plunder, 
deport c iv i l i ans ;  t o  indulge i n  c rue l  punishment and tor ture ;  and t o  cause 
dest ruct ion of property." The Tribunal expressed the opinion t h a t  it was a n  
accepted pr inciple  t h a t  a f i e l d  Commander must hold himself responsible f o r  
the  d i sc ip l ine  of his subordinates, It w a s  inconceivable t h a t  he should not 
have been aware of the a c t s  of a t r o c i t y  committed by his subordinates during 
the two years when he di rected militam operations i n  Kwantung and Hong Kong. 
This f a c t  had been borne out by t h e  English statement made by a Japanese 
o f f i c e r  t o  the e f f e c t  t h a t  t he  order t ha t  a l l  prisoners of w a r  should be 
k i l l ed ,  was s t r i c t l y  enforced. h e n  t he  defendant, during the  t r i a l  had 
admitted a knowledge of murder of prisoners of war i n  t h e  Stevensons Hospital, 
Hong Kong. A l l  t h e  evidence, sa id  the Tribunal, went t o  show t h a t  the defendant 
knew of the  a t r o c i t i e s  committed by his subordinates and de l ibera te ly  l e t  loose 
savagery upon c iv i l i an s  arid prisoners of war ,  

It w i l l  be noted t h a t  the  Tribunal pointed out t h a t  the accused must have 
known of the  a c t s  of a t r o c i t i e s  committed by his subordinates; the  question 
is  therefore  l e f t  open whether he would have been held gu i l ty  of breach of duty 
i n  r e l a t i on  t o  a c t s  of which he had no knowledge. 

A S r i t i s h  Mil i tary  Court a t  Wuppertal, 10th  and 11th  July ,  1946, sentenced 
General Victor Seeger t o  imprisonment f o r  three years on a charge of being 
concerned i n  the  k i l l i n g  of a number of All ied prisoners of wa r ;  'the Judge 
Advocate s a id  of this accused: "The point you w i l l  have t o  ca re fu l ly  consider - he i s  not p a r t  of any organisation a t  a l l  - is: was he concerned i n  the  
k i l l i ng ,  i n  the  sense t h a t  he had a duty and had the  power t o  prevent these  
people being d e a l t  wi th  i n  a way which he must inevi tably  have known would 
r e s u l t  i n  t h e i r  death...it is f o r  you'with your members, using your military 
knowledge going i n t o  the  whole of this evidence t o  say whether i t - i s  r i g h t  t o  
hold t h a t  General Seeger, i n  this period between, l e t  us  say the middle of 



August o r  towards t he  end of August, was  holding a mi l i t a ry  posi t ion which 
required him t o  do things which he f a i l ed  t o  do and which amounted t o  a war 
crime i n  t he  sense that they were i n  breach of t h e  Laws and Usages of War." 
The Judge Advocate thus made it c l e a r  t h a t  a commander could be held t o  have 
occupied a lni l i tary  posi t ion which required h i m  t o  take ce r t a in  measures, 
the  f a i l u r e  t o  take which would amount t o  a war crime. Yet it seems impl ic i t  
i n  t h e  Judge Advocate's words t h a t  some kind of knowledge on the  accusedfs 
part was necessary t o  make h i m  gui l ty .  

The t h r ee  t r i a l s  reported l a t e r  i n  this Volume (volume I V ,  Law Reports 
of T r i a l s  of War Criminals, se lected and prepared by the  United Nations War 
C r i m e s  om mission) a l s o  provide, i n t e r  a l i a ,  some elridence t ha t  an accused 
amst have had knowledge o f t h e  offences of h i s  troops. 

Thus, i n  t he  Trial of Student, Counsel and the  Judge Advocate spoke i n  
  
terms of Wenera1 Student's general policy," of no bomb being dropped nwithout 
 
Student knowing whytt and of the  troops believing e i t h e r  t h a t  t he  offences had 
 
been ordered by t h e  commander o r  t h a t  t h e i r  offences would be "condoned and 
 
appredated.n It i s  t o  be noted t h a t  t he  pos s ib i l i t y  of Student being made 
 
l i a b l e  i n  the  absence of knowledge, on the  grounds t h a t  he ought t o  have found 
 
out whether offences were being committed o r  were l i k e l y  t o  be committed, o r  
  
t h a t  he ought t o  have e f f ec t i ve ly  prevented t h e i r  occurrence, i s  not mentioned. 
 

I n  the  T r i a l  of Kurt Meyer, the  Judge Advocate s t a t ed  that anything 
 
r e l a t i ng  t o  t he  question whether the  accused e i t h e r  ordered, encouraged o r  
  
verbal ly  o r  t a c i t l y  acquiesced i n  the  k i l l i n g  of prisoners, o r  w i l f u l l y  f a i l ed  
  
i n  his duty as a mi l i t a ry  commander t o  prevent, o r  t o  take such ac t i on  a s  t he  
  
circumstances required t o  srdeavor t o  prevent, the k i l l i n g  of  prisoners,  were 
 
matters a f f ec t i ng  the  question of  the  accused's responsibil i ty.  
  

Here it w i l l  be noted t ha t  the  p o s s i b i l i t y  of a commander being held 
responsible f o r  offences on the  grounds that he ought t o  have provided against  
them before t h e i r  commission i s  not ruled out. 

The Judge Advocate i n  the Trial of Rauer and Others, however, s t a t ed  t h a t  
the words, contained i n  t h e  charge against  Rauer, "concerned i n  the  k i l l i ngn  
were a d i r e c t  a l l ega t i on  t ha t  he e i t h e r  ins t iga ted  murder o r  condoned it, The 
charge did  not envisage negligence. 

The T r i a l  of FYeld Marshal Erhard U l c h  by a United S t a t e s  Mil i tary  
Tribunal a t  hremberg, from 2nd January, 1947, t o  17th April ,  19&7, is a l s o  
of i n t e r e s t  i n  this connection. 

The Judgment of t he  Court on count two, which al leged t h a t  t he  defendant 
waa a pr incipal  i n ,  accessory to,  ordered, abetted, took a consenting pa r t  i n  
and was connected with, plans and en te rpr i ses  i n v o l d n g  medical experiments, 
without the  subjects '  consent, i n  the  .course of which experiments, the  defendant, 
wi th  others, perpetrated murders, b r u t a l i t i e s ,  cure l t i es ,  t o r t u r e s  and o ther  
inhuman ac t s ,  includes the  following passage: 

"In  approaching a j ud i c i a l  so lu t ion  of the questions 
involved i n  this phase of t h e  case, it may be we l l  t o  s e t  
down. se r ia t im the  control l ing lega l  questions t o  be 
answered by an analysis  of t h e  proof: 



(1) Were lm-pressure 	and freezing experiments 
carried on a t  Dachau? 

(2) 	Were they of a character to i n f l i c t  to r ture  and 
death on the subjects? 

h he answer t o  these two questions may be said t o  
involve the establishment of the corpus de l ic t i . )  

(3) 	Did the defendant personally par t ic ipate  i n  them? 

(4) Were they conducted uader his direct ion o r  command? 

( 5 ) Nere they conducted with pr ior  knmledge on his wrt 
tha t  they might be excessive or inhuman? 

(6) Did he have the p e r  or  opportunity t o  prevent 
o r  s top  them? 

(7) 	If so, did he f a i l  to  act,  thereby becoming 
particeps criminis and accessory t o  themln 

The Court later expressed the following conolusions, having declared the  
corpus d e l l c t i  t o  be proved: 

n (3) The Prosecution does not claim (and there i s  no 
evidence) tha t  the defendant personally participated i n  the 
conduct of these experiments. 

w,(4) There is  no evidence t h a t  the defendant in s t i tu t ed  
t h e  experiments or tha t  they were conducted or  continued 
under his specific direction o r  commandoe 

" ( 5 )  Assuming t h a t  the defendant was aware t-hat 
experiments of some character were to  be launched, it 
cannot be said t h a t  the evideace shows any knowledge on 
his par t  t ha t  unwilling subjects would be forced t o  submit 
them or  tha t  the experiments would be painful and danger
ous t o  human life. It is qui te  apparent from an over-all  
survey of the proof tha t  the defendant concerned himself 
very l i t t l e  with the de ta i l s  of these experiments. It was 
quite  natural t h a t  this should be so. Ifis most pressing 
problem involved the procurement of labour and materials 
f o r  the manufacture of airplane^.^.^ 

"(6) Did the defendant have the power or  opportunity 
t o  prevent o r  s top  the experiments? It cannot be gainsaid 
tha t  he had the  authority t o  e i the r  prevent or s top  them i n  
so  f a r  a s  they were being conducted under t h e  auspices of 
the Luftwaffe- It seems extremely probable, however, t ha t  



i n  s p i t e  of Mm, they would have continued under Himmler 
and t h e  S.S. But ce r ta in ly  he had no opportunity t o  prevent 
o r  s t o p  them, unless i t  can be found t h a t  he had g u i l t y  
knuwledge of them, a f a c t  which has already been determined 
i n  the negativeo,., 

"(7) I n  view of the above findings, it i s  obvious t h a t  
the defendant never became part iceps cr iminis  and accessory 
i n  t he  law-pressure experinents s e t  f o r t h  i n  t h e  second 
count of the  indictment. 

"As t o  the  other experiments, involving subject ing 
human beings t o  extreme l m  temperatures both i n  the  open 
a i r  and i n  water, t he  respons ib i l i ty  of tb defendant is 
even l e s s  apparent than i n  t he  case of the  low-pressure 
experiment^,.^,^ 

It w i l l  be seen t h a t  t he  accused was held not g u i l t y  of being implicated 
i n  t h e  conducting of the i l l e g a l  experiments referred t o  because t h e  Tribunal 
was not  s a t i s f i e d  t h a t  he knew of t h e i r  i l l e g a l  nature; no du ty  t o  f ind whether 
they had such 8 nature i s  mentioned, 

Some support is  given, however, t o  the view t h a t  a commander has a duty, 
 

not only t o  prevent crimes of which he has knowledge o r  which seem t o  h i m  
  

l i k e l y  t o  occur, but a l s o  to  take reasonable s teps  t o  discover t he  standard 
  

of conduct of his troops, and i t  may be t h a t  this view w i l l  ga in  ground, 
 


The Supreme Court of t he  United S t a t e s  held t ha t  General Yamashita had a 
duty t o  "take such measures a s  were within h i s  power and. appropriate i n  the 
circumstances t o  protect  prisoners of war and the  c i v i l i a n  population,It that is 
t o  say t o  prevent offences aga ins t  them from being committed, The use of the  
terms fIappropriate i n  the circumstancesn serves t o  underline t he  remark made 
previously, namely, th8.t a g rea t  d i sc re t ion  i s  l e f t  t o  the  Court t o  decide 
exactly where the respons ib i l i ty  of the  commander s h a l l  cease, s ince  no 
in te rna t iona l  agreement o r  usage l ays  down what these measures are. The 
Commission which t r i e d  Yamashita seemed t o  assume that he had had a duty t o  
I1discover and controlI1 the  a c t s  of his subordinates, and the majori ty judgment 
of the Supreme Court vould appear t o  have l e f t  open the pos s ib i l i t y  that, i n  
ce r t a in  circunstences, such a duty could exis t .  I n  dissent ing,  Mr. Jus t i c e  
bhrphy expressed the  opinion that :  *Had there been some element of knowledge 
o r  d i r e c t  connection wi th  the a t r o c i t i e s  t he  problem would be e n t i r e l y  different." 

Some passages from the  judgment of the  United S t a t e s  Military Tribunal 
which t r i e d  Karl Brandt and Others a t  Nuremberg, from 9th December, 1946, t o  
20th August, 19L7, a r e  relevant here. The evidence before the Tribunal had 
shown tha t ,  by a decree dated 28th July, 1942, and signed by Hi t l e r ,  Ke i te l  
and Lammers, Brandt was appointed Hitlerfs Plenipotentiary f o r  Health and 
Medical Services, l r i t h  high au thor i ty  over the  medical s e r d c e s ,  military and 
c iv i l i an ,  i n  Germany, The judgment s t a t e s :  

"Certain Sulfanilamide experiments were conducted a t  
Ravensbruck f o r  a period of about a year p r io r  t o  August 1943, 



These experiments were carried on by the  defendants Gebhardt, 
-	 Mscher, and Oberhauser -- Gebhardt being i n  charge of t he  

project. A t  t h e  t h i r d  meeting of the consulting physicians 
of the Mehrmacht held a t  the  Mil i tary  Medical Academy i n  
Berl in  from 24th t o  26th May, 1943, Gebhardt and Fischer 
made a complete report  concerning these experiments. Karl 
Brandt was present and heard the reports,  Gebhardt t e s t i f i e d  
t h a t  he, made a f u l l  statement concerning what he had done, 
s t a t i n g  t h a t  experiments had been carr ied out on human beings, 
The evidence i s  convincing t h a t  statements were a l s o  made t h a t  
the  persons experimented upon were concentration camp inmates, 
I t  was s ta ted  t h a t  75 persons had been experimented upon, t h a t  
the  subjects  had been del iberate ly  infected,  and that d i f f e r en t  
drugs had been used i n  t r ea t i ng  t he  infect ions  t o  determine 
t h e i r  respective efficacy. I t  was a l so  s t a t ed  t ha t  three  of 
t he  subjects  died. It nowhere appears t h a t  Karl Brandt made 
any objection t o  such experiments o r  t ha t  he made any in -  
vest igat ion whatever concerning the  experiments reported upon, 
o r  t o  gain any information a s  t o  whether other  human subjects  
would be subjected t o  experiments i n  the  Future. Had he made 
the s l i gh t e s t  investigation,  he could have ascertained t h a t  
such experiments were being conducted on non-German nationals,  
without t h e i r  consent, a& i n  f lagran t  disregard of t h e i r  
personal r ights ;  and tha t  such experiments were planned f o r  
the future. 

"In the medical f i e l d  Karl Brandt he3d a posi t ion of 
the  highest rank d i r ec t l y  under Hitler. He waa i n  a posit ion 
t o  intervene ~ L t h  author i ty  on a l l  medical matters; indeed, 
it appears t h a t  such was his posi t ive  duty. It does not 
appear t h a t  a t  any time he took any s teps  t o  check medical 
experiments upon human subjects. During the  war he v i s i t ed  
several  concentration camps, Occupying t h e  posit ion he d id  
and being a physician of a b i l i t y  and experience, the duty 
res ted upon h i m  t o  make some adequate invest igat ion concerning 
the medical experiments which he knew had been, were being, 
and doubtless would continue t o  be, conducted i n  t h e  
concentration camps." 

Similarly,  of t he  accused Handloser, who had been Chlef of the  Wehrmacht 
Medical Services and Army Medical Inspector, it i s  said:  

"The e n t r i e s  i n  t he  Ding Diary c lear ly  indicate  an 
effective l i a i son  between the Arqy Medical Inspectorate and 
the experiments which Ding was conducting a t  Buchenwald. 
There is a l s o  credible evidence that the  Inspectorate was 
informed of medical research carr ied on by the Luftwaffe. 
These experiments a t  Buchenwald continued a f t e r  Handloser 
had gained ac tua l  knowledge of the f a c t  t h a t  concentration 
camp inmates had been k i l l ed  a t  Dachau a s  the r e s u l t  of 
freezing; and t h a t  inmates a t  Ravensbruck had died as victims 



of t he  sulfanilamide experiments conducted by Gebhardt 
and Fischer. Yet with t h i s  knowledge Handloser i n  his 
superior medical posi t ion made no e f f o r t  t o  inves t iga te  
t he  s i t u a t i o n  of the  human subjects  o r  t o  exercise any 
proper degree of con t ro l  over those conducting experiments 
wi th in  his f i e l d  of au thor i ty  and competence. 

"Had the  s l i g h t e s t  inquiry been made the f a c t s  would 
have revealed t h a t  i n  vaccine experiments already conducted 
a t  Buchenwald, deaths had occurred -- both as a r e s u l t  
of a r t i f i c i a l  in fec t ions  by the  l i c e  which had been 
imported from t h e  wphus and Virus I n s t i t u t e s  of t he  
OKH a t  Cracow o r  Lemberg, o r  from infec t ions  by a v i ru len t  
v i rus  given t o  subjects  a f t e r  they had first been vaccinated 
wi th  e i t h e r  the  Weigl, Cox-Haagen-Gildemeister, o r  other 
vaccines, whose eff icacy was being tested. Had this s t e p  
been taken, and had Handloser exercised his authori ty,  
l a t e r  deaths would have been prevented i n  these par t i cu la r  
experiments which were o r ig ina l ly  s e t  i n  motion through 
the  o f f ices  of the Medical Inspectorate and which were 
being conducted f o r  the benef i t  of the  German armed forces. 

"These deaths not only occurred with Geman nationals,  
but a l s o  among non-German nationals who had not consented 
t o  becoming experimental subjects." 

I n  l i k e  manner it i s  sa id  t h a t  t he  accused Genzken, who w a s  Gruppen
fuehrer and Generalleutnant i n  the  Waffen S.S., "knew t h e  nature and scope of 
t he  a c t i v i t i e s  of his slibordinates, ?&rugowsky and Ding, i n  t he  field of typhus 
research; y e t  he did nothing t o  ensure t ha t  such research would be conducted 
wi thin  permissible l e g a l  limits. He knew t h a t  concentration camp inmates were 
being subjected t o  cruel medical experiments i n  t h e  course of  which deaths were 
occurring; ye t  he took no s teps  t o  ascer ta in  t he  s t a t u s  of t h e  sub jec t s  o r  the 
circumstances under which they were being sent  t o  the  experimental block. Had 
he made t he  s l i g h t e s t  inquiry  he would have discovered t h a t  many of the  human 
subjects  used were non-German nationals who had not given t h e i r  consent t o  the 
experiments, 

IIAs t he  Tribunal has already pointed out i n  this Judgment, ' the duty and 
respons ib i l i ty  fo r  ascer ta ining t he  qua l i ty  of the consent r e s t s  upon each 
individual  who i n i t i a t e s ,  d i r ec t s ,  o r  engages i n  t h e  experiment. It is a 
personal duty  and respons ib i l i ty  which may not be delegated t o  another wi th  
impunity, 

For those and other reasons, each of the  three accused naned above was 
found gu i l t y  of w a r  crimes and crimes against  humanity. Brandt w a s  sentenced 
t o  death and the  a ther  two t o  imprisonment f o r  l i f e ,  

More generally, i n  connection with t h e  g u i l t  of Handloser and the  accused 
Schroeder (who was a l s o  found g u i l t y  of war crimes and crimes against  humanity 
and sentenced t o  l i f e  imprisonment) it was recalled t h a t ,  f o r  t h e  reasons given 



by the  Supreme Court i n  t h e  Yamashita proceedings, "the Law of War imposes on 
a mi l i t a ry  o f f i c e r  i n  a posi t ion of command an affirmative duty t o  take such 
s teps  a s  a r e  wi thin  h i s  power and appropriate t o  t he  circumstances t o  control  
those under his command f o r  t he  prevention of a c t s  which a r e  viola t ions  of t h e  
Laws of War." 

Basing t h e i r  argument on the words of the  Tribtinal i n  t he  Trial of Karl 
Brandt and Others, which a r e  quoted above i n  r e l a t i on  t o  the  g u i l t  of Brandt, 
Handloser and Genzken, the Prosecution i n  i t s  opening statement i n  t h e  T r i a l  
of Carl Krauch and Others before a United S t a t e s  Mil i tary  Tribunal i n  Nuremberg 
nu he I. G. Farben rial) made the following claim: 

moreov over, even where a defendant may claim lack of 
ac tua l  knowledge of ce r ta in  de t a i l s ,  the re  can be no doubt 
t h a t  he could have found out had he, i n  thewords  of YiUtary  
Tribunal No. 1, made ' the  s l i g h t e s t  inves t iga t ionOi  Each of 
t h e  defendants, wi th  the possible exception of the  four  who 
were not  Vorstand menbers, was  i n  such a posi t ion t h a t  he 
e i t h e r  knew what Farben was doing i n  Leuna, Bi t t e r fe ld ,  Berlin, 
Auschwitz, and elsewhere, or ,  i f  he had no ac tua l  knowledge 
of some par t i cu la r  a c t i v i t y ,  again the words of Mil i tary  
Tribunal No. 1, foccupying t he  posi t ion t ha t  he did,  the duty 
res ted upon h i m  t o  make some adequate i nves t i ga t i oneT  One 
cannot accept t h e  prerogatives of au thor i ty  without shouldering 
responsibilf  ty. \ 

It has a l s o  been s a id  t h a t  an accused may flat always r e l y  on t he  f a c t  t h a t  
b a t t l e  conditions prevented him from maintaining con t ro l  over h i s  troops; t h e i r  
previous t r a i n i n g  should be such a s  t o  ensure d i sc ip l ine ,  I n  his e d i t o r l a l  
comment on t he  Yamashita proceedings, h o f e s s o r  Quincy Wright has said:  

"The i s sue  i s  a close one, bu t  it would appear t h a t  
In te rna t iona l  Law holds commanders t o  a high degree of 
respons ib i l i ty  f o r  the ac t i on  of t h e i r  forces. They a r e  
obliged t o  so  d i s c ip l i ne  t h e i r  forces  t h a t  members of  
those forces  w i l l  behave i n  accordance with the  r u l e s  of 
w a r  even when mi l i t a ry  circumstances i n  considerable measure 
el iminate the p r ac t i c a l  capacity of the commander t o  con t ro l  
them. 

Yamashitats long years of experience may have const i tu ted a damning f a c t o r  
Had he been an inexperienced o f f i c e r  o r  immature i n  years, his l i a b i l i t y  may 
have been considered a s  being proportionately l e s s ,  

However t h a t  m y  be, there can be no doubt t h a t  t h e  widespread nature of 
t he  crimes committed by the  troops under Yamashitats connuand w a s  a f a c t o r  
which weighed heavily aga ins t  the accused, An occasional o r  solitary a c t  of 
b ru t a l i t y ,  rape o r  murder might, through the  exigencies of combat conditions, 
be easily overlooked by even t h e  most zealous of d i sc ip l inar ians ,  and his 
f a i l u r e  t o  note o r  punish t h a t  a c t  would not necessar i ly  berconsidered as 
showing a lack of d i l igence on his part .  It proved impossible, however, t o  



escape the conclusion t h a t  accused e i ther  knew or  had the means of knowing of 
the widespread commission of a t roc i t i e s  by members and un i t s  of his command; 
his f a i lu re  t o  inform himself through the  o f f i c i a l  means available t o  him of 
what was common knowledge throughout his command and throughout the c iv i l ian  
population, could only be considered a s  a crimihal derel ic t ion of duty on his 
part, The crimes which were shown t o  have been conuuitted by Yamashita6a troops 
were s o  widespread, both i n  space and i n  time, that they could be regarded as 
providing e i the r  prima fac ie  evidence t h a t  the accused knew of t h e i r  perpetra- 
t ion, o r  evidence tha t  he must have fa i led  t o  f u l f i l  a duty t o  discover t h e  
standard of conduct of his troops* 

Short of maintaining tha t  a Commander has a duty t o  discover the s t a t e  of 
discipl ine prevailing among h is  troops, Courts dealing wi th  cases such a s  those 
at present under discussion may i n  sui table  instances have regarded means of 
knmledge as being the same as  knowledge i t s e l f .  T h i s  presumption has been 
defined a s  follcnrs : 

Weans of knowledge and knowledge i t s e l f  are,  i n  lega l  
effect,  the same thing where there is  enough t o  put a party 
on inquiry, Knowledge which one has or  ought t o  have under 
the circumstances i s  imputed t o  him.,r.In other words, 
whatever f a i r l y  puts a person on inquiry is suff ic ient  notice 
where the means of knowledge a re  a t  hand; and i f  he ontits t o  
inquire, he is  then chargeable with a l l  the fac ts  which, by a 
proper inquiry, he might have ascertained. A person has no 
r igh t  t o  shut his eyes or  his ears t o  avoid infomation, and 
then say t h a t  he had no notice; he does wrong not t o  heed t o  
'signs and signals '  seen by h i m o n  (39 Am. Jur., pp. 236-237, 
Sec. 12.) 

It is clear  t h a t  the knuwledge tha t  he might be made l iab le  f o r  offences 
committed by his subordinates even i f  he did not order their perpetration would 
i n  most cases a c t  as a spur to  a commander who might othemiae permit the 
continuance of such crimes ofwhich he was aware, or be insuff ic ient ly  careful 
to prevent such crlmea from being committed, It is evident, however, t ha t  t h e  
law on this point awaits fur ther  elucidation and consolidation, 

(v i i )  The Problem of the  Degree of Punishment t o  be Applied 

Under Internat ional  Law, any war crime i s  punishable with death, but a 
l e s se r  penalty may a lso  be imposed, Thus even where a superior has been held 
responsible f o r  the crimes of his subordinates he has not always been condemned 
t o  death, The punishment meted out, l i ke  the question of gu i l t  i t s e l f ,  w i l l  
depend upon the circumstances of each case. The Convening Authority who reviewed 
the  T r i a l  of Kurt Bdeyer commuted the death sentence passed on him t o  one of 
l i f e  imprisonment, on the grounds t h a t  Meyer9s responsibil i ty did not warrant 
the extreme penalty. The sentence of death passed on Karl Rauer was a l so  
commuted t o  one of l i f e  imprisonment, and the sentence passed on Kurt Student 
(which was not confirmed) was one of five years' imprisonmento Again, the 
highest penalty imposed for  breach of duty alone i n  the Tr i a l  of Lt,-General 
Yoshio Tachibana was the sentence of l i f e  imprisonment passed on Vice-Admiral 
Mori 



I n  the  Trial of Oberregierungsrat E r s t  Weimann and Others, the  Supreme 
Court of N o m y  decided that a police chief ,  who knew t h a t  the  t o r t u r e  
i n f l i c t e d  by h i s  subordinates on Norwegian prisoners was causing deaths, 
should s u f f e r  not death but  penal servitude f o r  l i f e  on t he  grounds that he 
himself took no pa r t  i n  the i l l - t reatment  of prisoners and t h a t  the d i s t r i c t  
under h i s  ju r i sd ic t ion  was too wide t o  al low h i m  t o  follow each individual  
case personally, The defendant TReimann came t o  Norway i n  J u l y  1944 as chief 
of t h e  German Sipo i n  Bergen. He was a l s o  i n  charge of the  Aussendienststellen 
of Hoyanger i n  Odda, Aardalstangen and Floro. He was charged before the  
Gulating Lagmannsrett i n  September 191r6, with having given permission f o r  the 
employment of the  method of "verscharfte Vernehmung," an i l l e g a l  form of 
t o r t u r e ,  i n  the  in terrogat ion of 23 named Norwegian prisoners,  one of whom was 
a woman. I n  two cases t h e  to r tu re  was so  severe t h a t  t he  prisoners died from 
t h e  a f t e r e f f e c t s  of the  ill-treatment. The Court found t h a t  though he 
himself had not taken part  i n  t h e  i l l - treatment of prisoners, he was a judge 
by profession and ought t o  have real ised more than anyone how wrong it was t o  
t o l e r a t e  t o r t u r e  when interrogat ing prisoners. The Court considered it a 
pa r t i cu l a r l y  aggravating circumstance that deppite the f a c t  t h a t  two prisonera 
had died as a r e s u l t  of Itverscharfte Vernehmung," the  defendant nei ther  changed 
his methods nor denied his subordinates the  use of to r tu re ,  The Lagmanngrett 
sentenced this accused t o  death. 

The Supreme Court on appeal ( ~ u g u s t  19L7) a l t e red  t h e  sentence t o  one of 
penal servitude f o r  l i f e .  Judge Berger, del iver ing the opinion of the majori ty 
of the  judges, s a id  tha t  though it had been found by the  Lagmannsrett t h a t  
the  appellant  had been aware of what h i s  s u b o r d i ~ a t e s  were doing, he himself 
had never i l l - t r e a t ed  any of t he  prisoners. The appellant  w a s  chief of a 
large  d i s t r i c t  where he w a s  unable t o  follow each individual  case personally. 
He had been apparently i n t e n t  on follod-ng his awn country's i n t e r e s t  t o  the  
bes t  of his understanding. 
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UNITED STA- ARMY FORCES, PACIFIC 
 
OFTICE OF THE THEkTER JUDGE ADVOCATE 
 

J A  201-Yamshita, Tomoyuki, AaPsOm 500, 
General, Imperial Jawnese A m y .  26 December 1945. 

SURTETI 	 	Review of the Record of Tr ia l  by a Military Commission of 
Tomoyuki Yamashita, General, Imperial Japanese A m y .  

TO: 	 	 The Commander-in-Chief, United Sta tes  Army Forces, Pacific,
Am 500, 

1. OFFENSES: 

a, Charge: Violation of the Laws of War 

While commander of Armed Forces of Japan 
a t  war with the United States  of America 
and i ts Allies,  unlawfully disregarded 
and fa i led  t o  discharge his duty as com
mander t o  control the operations of the  
members of his command, permitting them 
t o  commit bru ta l  a t roc i t i e s  and other high 
crimes against people of the United States  
and of i ts dependencies, par t icular ly t he  
Philippines, between 9 October 1944 and 
2 September 1945, a t  Manila and other places 
i n  the Philippines (R 31) 

Such a t r o c i t i e s  are enumerated as Items 
1-123 i n  the B i l l  of Particulars as as-
cussed i n  paragraph 2 hereafter, and proof 
on each of the 90 items on which testimorly 
was adduced i s  analyzed i n  d e t a i l  i n  the 
annex t o  this review 

b. -Pleas r Not Guilty 

c. Mndings: Guilty 	 	 (R 4063) 

d. Sentence: Death by hanging 

e, Ma~dmumSentence: A s  a mili tary commission 
may d i rec t  



f. Convening Authority: Lieutenant General Fa Dm 
Styer ,  U,S. Army, commanding United 
S t a t e s  A r m y  Forces, Western Pacif ic ,  who 
approved t he  sentence 

g. Place of Tr ia l :  The High Commissioner~s 
Residence, Manila, P. I, 

h. Date of T r i a l :  Arraignment 8 October 19L5; 
Trlal 29 October 1945 t o  7 December 1945 (R 1,62, 

4063) 

This i s  a t r i a l  by mi l i t a ry  c o d s s i o n .  By Le t te r  Order (R 20), 
f i l e  AG 0005 (2b Sept 45) DCS, General Headquarters, United S t a t e s  A r m y  
Forces, Pacific,  dated 24 September 1945, subject: "Tr ia l  of War C r i m 
ina l s" ,  t he  Commanding General, United S t a t e s  Army orces, Western Pacific,  
was  authorized t o  appoint mi l i t a ry  commissions f o r  t h e  t r i a l  of war crim
ina l s ,  and, accordingly, accused, General Tomoyuki Yamas hi ta ,  was brought 
t o  t r i a l  before such a commission under charges a l l eg ing  v io la t ion  of the  
Laws of Ear a s  above s e t  forth. Accused was  arraigned 8 October 1945 and, 
pursuant t o  motion of the  defense, a B i l l  of Par t i cu la r s  end l a t e r  a 
supplemental B i l l  were furnished accused, s e t t i n g  f o r t h  t h e  details of 
the  123 a t r o c i t i e s  included within  the charge, f o r  which accused was a l 
leged t o  be responsible. The a c t u a l  t r ia l  began 29 October 1945 and ended 
7 December 19hS. The record cons i s t s  of 4,063 pages an3 &37 exhibi ts*  
The prosecution introduced competent evidence on 90 of the  items of t he  
o r ig ina l  and supplemental Bills, es tab l i sh ing  the k i l l i n g  by Japanese 
mi l i t a ry  and naval personnel operating on land, of more than 30,000 men, 
women and children throughout the  Philippines, without t r i a l  o r  apparent 
cause, i n  addi t ion t o  o ther  thousands of a c t s  of rape, to r tu re ,  looting, 
p i l laging and dest ruct ion of homes, e n t i r e  v i l l ages  and other c i v i l i a n  
property, as wel l  a s  the k i l l i n g  and mistreatment of prisoners of M a r  and 
c i d l i a n  internees.  Because of  the  exceedingly voluminous character  of 
the  testimony, t h e  evidence of these  a t r o c i t i e s  w i l l  be summarized and 
consolidated i n  this review, while each of t he  several  items alleged i n  
t he  B i l l s  of Par t i cu la r s  on which evidence was introduced, together with 
an  analysis  of t h e  evidence t o  support it, is s e t  f o r t h  i n  an annex here- 
t o  appended. I n  summarizing the  evidence f o r  t h e  prosecution, considera
t i o n  w i l l  be f f r s t  given t o  al leged a t r o c i t i e s  against  c iv i l i ans ,  shmtng 
t h e i r  geographical d i s t r i bu t i on  throughout t h e  Philippines, followed by 
similar act ions  aga ins t  prisoners of w a r  and c i v i l i a n  in ternees ,  and 
f i n a l l y  t h e  evidence of the  al leged individual  respons ib i l i ty  of t he  
accused f o r  ac t ions  committed by his silbordinates. 

3. EVIDENCE: The competent evidence, therefore,  i s  briefly summar
i zed  as f m 

a. Evidence f o r  the  Prosecution: 

(1) Offenses against  Civil ians : 



MANILA ( I tems 3, 10, 12, 15, 16, 17, 20, 23, 24, 25, 27, 28, 29, 30, 32, 
 

34, 35, 36, 41, 48, 50, 51, 52, 53, 60, 61, 62, 63, 64, 68, 77, 80, 
 

88, 89, 93, 9 7 , .  98, 99, 101, 102, 104, 105) 
 


Upon t h e  approaoh of  t h e  Arnerioan f o r o e s  i n  February 1945, t h e  Im
p e r i a l  Japanese  A r w  and Navy f o r c e s  k i l l e d  and wounded g r e a t  numbers of 
t h e  p e o p l e  a f  Manila,  d e s t ~ o y e d  l a r g e  areas o f  t h e  c i t y  and blew up and 
burned homes and o t h e r  p r i v a t e  p r o p e r t y  (R 370, 383, 400, 467, 589, 676, 
769, 778, 1094, 1103, 1107; Ex 82, 91, 92, 93, 119, 124, 131, 153, 157, 
162, 192) ,  f o r t i f i e d  and defended h o s p i t a l s  and churches ,  f o r c i n g  t h e  
Americans t o  a t t a o k  and d e s t r o y .  t h e s e  b u i l d i n g s  i n  o r d e r  t o  d r i v e  o u t  t h e  
Japanese  armed f o r c e s  (R 572, 1259, 1292).  Other  r e l i g i o u s  and c h a r i t a b l e  
i n s t i t u t i o n s  were  d e l i b e r a t e l y  d e s t r o y e d  by e x p l o s i v e s  and f i r e  (R 179, 
185, 1258, 1282, 2048, 2054; Ex 1 5 ) ,  as were p u b l i c  b u i l d i n g s  o f  no m i l i -  
t a r y  v a l u e  ( R  1188, 1200).  Over 8,000 men, women and c h i l d r e n ,  a l l  unarmed, 
non-combatant c i v i l i a n s ,  were  k i l l e d  and over  7,000 m i s t r e a t e d ,  maimed 
and wounded w i t h o u t  oause  o r  t r i a l  (R 212, 271, 348, 370, 412, 429, 445, 

The Japanese  oons idered  a l l  F i l i p i n o s ,  i n c l u d i n g  women and c h i l d r e n ,  
as g u e r r i l l a s ,  and o rdered  them p u t  t o  d e a t h  upon advance of t h e  Americans 
on Y a n i l a  (R 2905, 2906; Ex 392). The o r d e r s  p r e s o r i b e d  t h e  p rocedure  
t o  be fol lowed:  t h e  v i c t i m s  were t o  be  g a t h e r e d  i n  a house o r  o t h e r  p laoe ,  
k i l l e d  w i t h  t h e  least e x p e n d i t u r e  of a m u n i t i o n  and manpower, and t h e  
bod ies  d i sposed  of by burn ing  w i t h  t h e  b u i l d i n g  o r  be ing  thrown i n t o  a 
r i v e r  (R 2909, 2910; Ex 393).  These o r d e r s  were o a r r i e d  out  and super-  
v i s e d  by o f f i o e r s  of t h e  I m p e r i a l  Japanese  Army and Navy (R 136, 204, 
223, 264, 267, 346, 588, 716, 740, 767, 777, 831, 833, 1139, 1143, 1260, 
2152, 2168, 2345). I n  two i n s t a n c e s ,  t h e  Japanese  o f f i c e r s  s t a t e d  t o  
t h e i r  v i c t i m s  t h a t  t h e y  were a o t i n g  p u r s u a n t  t o  o r d e r s  o f  h i g h e r  a u t h o r i t y  
(R 833, 2174). 

In t h e  mass o f  t h e  44 a t r o c i t i e s  r e v e a l e d  by t h e  evidence,  t h e r e  ap- 
peared a s i m i l a r i t y . o f  p a t t e r n  and an  o r d e r l i n e s s  and d i s p a t c h  i n  exe- 
ou t ion .  In t h e  f i r s t  p l a c e ,  t h e  r e i g n  of t e r r o r  broke out  suddenly ,  l a s t e d  
a s h o r t  p e r i o d ,  p r i n c i p a l l y  from 6 t o  20 February  1945, and fol lowed t h e  
s t a n d a r d  prooedure  p r e s c r i b e d  i n  o r d e r s .  The v i c t i m s  were rouq ied  up a t  
a c e n t r a l  p l a c e ,  u s u a l l y  a house o r  l a r g e r  b u i l d i n g  ( R  190, 410, 429, 450, 
463, 587, 606, 715, 738, 767, 775, 797, 823, 2167; Ex 131),  where t h e y  
were bayoneted,  beheaded, burned o r  o t h e r w i s e  k i l l e d  w i t h  t h e  minimum ex
p e n d i t u r e  o f  ammunition (R 148, 192, 271, 283, 348, 405, 410, 453, 587, 
621, 717, 745, 779, 798, 833, 1134, 1197, 2151, 2168; Ex 126).  The bod ies  
were t h e n  d i s p o s e d  o f  by throwing i n t o  a r i v e r  (R 806, 865) o r  burning 
w i t h  a house o r  b u i l d i n g  (R  467, 607, 639, 768, 778, 1188, 1200, 1237; 
Ex 91, 92, 93, 114, 124) o r  burying i n  mass g raves  (R 2152). F u r t h e r  
ev idence  of p r i o r  p lann ing  was t h e  advance p r e p a r a t i o n  o f  t h e  s i t e s  of 
t h e  a t r o c i t i e s ,  a s  f o r  example, having s t r i n p  i n s t a l l e d  t o  s e t  o f f  ex 
p l o s i v e s  (R 445, 477),  h o l e s  c u t  i n  t h e  f l o o r  f o r  bod ies  t o  f a l l  t h r o u g h  
(R 823) ,  mass g raves  dug (R 2151, 2268) and g a s o l i n e  ready  f o r  burn ing  
b o d i e s  and b u i l d i n g s  (R 467, 589, 669, 768, 778). 



'Phroughout t h i s  period, individual Japanese and groups of Japnese  
indulged i n  a c t s  of bes t i a l i t y  and sadism. Hundreds of wonen and g i r l s  
were raped (R 293, 302, 318, 366, 508, 513, 536, 551, 669, 676, 1252, 
1276, 1291, 2045, 2052). breasts and genitals of females were hacked off  
or  abused (R 386, 519, 670, 763; Ex 77, 82) and dead bodies of women were 
violated (R 318). Babies were thrown into the a i r  and sp i t ted  on bayonets 
(B 483, 1169). Men and women, without cause, were beaten with clubs and 
gun butts ,  burned, hung by the limbs, blinded and given the nw8ter curen 
( large quant i t ies  of water being forced through the mouth and nos t r i l s )  
(R 871, 873, 883, 901, 2216). Looting and pillaging often accompanied 
these a t r o c i t i e s  (R 1254, 1257, 1291). 

B A W G A S  PFOVINCE. LUZOB ISLAND (Items 1, 43, 44, 45, 47, 49, 54.57) 

More than 16,000 unarmed, non-cambatant c ivi l ians,  including large 
numbers of women and children, were k i l led  i n  Batangas Province from 
November 1944 to April 1945 ( R  1510, 1534, 1547, 1568, 1580, 1594, 1601, 
1740, 1770, 1805, 1829, 1846, 1855). In  addition to  bayoneting, shooting 
and burging the victims a l ive ,  the Japanese forced 3QO men to jump by 
small groups into a well 30 meters deep, a f t e r  which many were shot and 
heavy weights were dropped on them (B 1493-1498). In another instance, 
300 to 400 unarmed c iv i l ians  were forced into a room, bayoneted and shot, 
a f t e r  which kerosene was poured on the bodies and they were s e t  on f i r e  
(R 1768, 1769). In addition, women were raped (B 2179), two pregnant 
women were assaulted and an unborn child was ripped from i ts  mother's body 
( B 2186, 2197), and the tongue of one male c iv i l ian  was cut out ( R  2179). 
While the k i l l -  of only 4,000 pereons was di rec t ly  proved as being 
caused by the Japanese (R 1510, 1534, 1547, 1568, 1580, 1740, 1806, 1829, 
1846, 1855). the places, t h e  and circumstances of the remaining 12,000 
deaths from other than natural causes, indicate that  they were caused by 
the same agency, i. e. , the Japanese (R 1594, 1601, 1602, 1841). 

Accompanying these massacres were numerous cases of pi l laging ( R  1766, 
1776, 1815) and wanton destruction of private,  public, and religious proper- 
ty without mil i tary necessity (R 1559, 1588, 1592, 1624, 1648, 1661, 1671, 
1738, 1740, 1833, 1849, 2190). Several en t i re  barrios were burned to  the 
ground. Lipa (population 45,000). Santo Tomas (100 houses) and Tananan  
(1,602 houses) were almost ent i rely destroyed by the Japanese (R 1588, 
1592, 1833, 1849, 2200). 

!!!he following evidence indicates a deliberate plan of extermination: 
most of the a t r o c i t i e s  were committed during a short period i n  February 
1945 ( R  1491, 1506, 1515, 1524, 1533, 1546, 1556, 1621, 1628, 1647, 1652, 
1655, 1661, 1671, 1707, 1710, 1714, 1736, 1737, 1739, 1764, 1775, 1783, 
1799, 1813, 1839, 2182) and were carried on under the supervision of 
Japanese of f icers  (R 1510, 1518, 1521, 1767, 1770, 1811, 1820, 1822) fol- 
lowing the same procedure of concentrating the population of a town o r  
barrio at a convenient place and k i l l i n g  them i n  an orderly manner (R 1491, 
1506, 1515, 1524, 1534, 1707, 1710, 1714, 1764, 1775, 1801, 1813). The 
large scale upon which attempts were made to exteminab the male popula- 
t ion of some places (B 1534, 1547, 1770) and the wanton k i l l i n g  of women 
and children (R 1510, 1568, 1581, 1740, 1805, 1829, 1846, 1855) indicate 



an intention t o  wipe out the people of the province. The del iberate  dea- 
truction of whole towns and barrios was also a part of t h i s  plan ( R  1588, 
1592, 1628, 1648, 1652, 1661, 1671, 1739, 1833, 1849). 

Although in  a few specific instances the witnesses fai led to give the 
branch of service of the Japanese perpetrators (R 1737, 1754, 2187), i t  
was clear ly proved that  the mass of a t roc i t i ee  was committed by of f icers  
and soldiers  of the Imperial Japanese Army (R1770, 1781, 1802, 1815, 
1829, 1833, 2182). Batangas Province, during th i s  period, was under the 
control of the Tuji  Heidan Headquarters, the 17th Infantry Begiment and 
the mil i targ police, a l l  comp~nents of the army (R 1487, 1488; Ex 284). 

mUCAN PBOVINCI. LUZOM ISLAND ( Item 82) 

Five hundred men of the vi l lage of Polo were gathered up by Japanese 
soldiers on 10 December 1944, some of them were beaten, a few released 
and the r e s t  executed a t  the cemeteqy ( R  23522356). On the same day, 
200 men of the town of Obando were also mistreated and executed at the 
hands of the Japanese am, navy and mili tary police ( R 236S2365). On 
7 February 1945, 29 men, women and children of Obando were k i l led  by 
bayoneting, among them a 19 day old baby and a young woman who was f i r s t  
raped and disemboweled (R 2369-2374). and on 25 Febnzary, a t  the same 
place, several women and children were k i l l ed  (R 2365) and a boatload 
of c iv i l i ans  on a r iver  passing through Obando were f i r e d  on by the 
Japanese. Some drowned and those who did not were Woneted ,  only one 
escaping ( R  2374, 2375). 

CAGAYAN PROVINCE. LUZON I SLBND (par t  of Item 72) 

Thirty miles east  of Aparri a t  the barrio of Tape1 on 30 June 1945, 
Japanese soldiers  f i r e d  on f ive  unarmed Filipinos i n  a boat, k i l l i ng  one 
and wounding two, bayoneted and H l l e d  three men and women a f t e r  f i r s t  
tying them to a t ree ,  blinded two men by grenade fragments and inJured 
three others by saber and bayonet cuts, and disposed of ten o r  twelve 
other bodies i n  wells. Women were taken to  the Japanese command post 
and did not re turn ( R  2057-2062). 

CAVITE PROVINCE. LUZON ISLMD (Items 66, 84, 85, par t  of 72) 

On 16 and 17 December 1944, Japanese militarg police gathered 12 c i t i -  
zens of Inus, including four doctors (R 2430-2433, 243G2438, 2442-2443) 
and 23 men of Dasmarinas, guer r i l la  suspects, tortured them and l a t e r  
executed then in  the cemetery without trial (R 2439, 2440, 2444, 2449, 
2456, 2459-2465, 2472). Sone were cruelly beaten, given the nwater cure* 
and burned on the f ee t  while suspended from the cei l ing (R 2434, 2438
2439, 2448-2449, 2456, 2457). Other c i t izens,  including a woman, were 
also tortured but not executed (R 2448, 2454, 2455). A t  Tagatay on 29 
January 1945, 50 to  60 unarmed men, women and children were bound and 
held all  day i n  a private house by Japanese soldiers who l a t e r  took them 
out one by one, asked them i f  they were guerr i l las  and receiving a ne@
t ive  response, undressed them la id  them face down, pounded them on the 
back with pieces of wood, cut them with a sharp bolo Jmife and 0mmg them 
over a steep c l i f f ,  43 to 45 deaths resul t ing (B 2140-2149). 
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LAQUEJA PROVINCE. LUZON ISLAND (Items 55, 56, 58, 105, par t  of 72) 

On s ix  different  occasions from 21 Februarg to 6 March 1945, Japanese 
off icers ,  soliders and mili tary police gathered together and Mlled  by 
bayoneting, a t o t a l  of about 264 men, women and children from di f ferent  
barrios of Los Banos ( B  18741890, 2 3 7 ~ 2 3 9 3 ) ~ even on 3and ear l ie r ,  
February, about 300 burned bodies and skeletons were found i n  and about 
the chapel at the College of Agriculture ( R  2386, 2387). More than 2,500 
men, women and children of Galamba were k i l led  by bayoneting o r  burning 
on a single day, 12 February 1945 (R 1977, 1979, 1981, 1985, 1992, 1999, 
2004, 2008, 2012). a t  which time numerous houses were burned (R 1981, 1985, 
2005, 2010, 2013). A l l  male residents of San Pablo between the ages of 
15 and 50, 6,000 to 8,000 in al l ,  were assembled i n  a local  church on 24 
February 1945 ( R  2064, 2065, 2069). The 700 Chinese among those assembled 
were taken out, forced to dig large trenches and under the supervision of 
of f icers  were bayoneted to death and thrown into the trenches (R 2070, 
2072, 2083), some being beheaded by the of f icers  ( R  2084, 2888). The 
following day, f ive  pat ients  were taken from the loca l  hospi tal  by the 
Japanese soldiers and beheaded while on t h e i r  s t retchers  (R 2090, 2091). 
A 1 1  inhabitants of another town, presumably Bnilao, were k i l l ed  durlng the 
month of Februarg by one Japanese unit ,  which looted quant i t ies  of food, 
money and c iv i l ian  goods ( R  2893). Under the directions of a captain, 
60 Japanese soldiers  bound and bayoneted to death over 32 men, women and 
children a t  Pingus on 9 April 1945 (R 1894, 1901). Three aoldiers at  
that t i m e  looted a private  house and attempted to rape one female c iv i l i an  
( a  1892). 

LA UNION PROVINCE. LUZON I S W  (1tem 90) 

About 150 residents of the barrio of Negros, San Pernando, La Union, 
 
on 18 Januav  1945, 50 of the barrio of Casilogon, San Juan, on the same 
 
day, and 600 of the barrio of Dalayap, San Fernando, L a  Union, on 26 
 
Januaq 19'45, were gathered up by the Japanese and k i l l ed  by bwoneting, 
 
beheading and s t r ik ing  on the head (R 2338-2343), the barrios of Casilo-

gon and Dalsyap both being burned (R 2341, 2348). 
 

M O U W I N  PROVINCE. LUZON ISlhWD (Items 114, 115, 116, pa r t  of 72) 

A group of 16 men and 67 women and children on t h e i r  wa$ from Birak 
-Mines t o  the lowlmde i n  search of food on 18 April 1945 were seized by 
30 Japanese soldiers  under the command of tvo off icere  ( R  2656, 2667, 
2661). The men were t ied  i n  groups of four each, led 50 yards away, blind
folded, bayoneted and thrown into a di tch (B 2657, 2658). Despite 
screams of protest ,  the same treatment was given the women and children 
who were not blindfolded (R 2659). Only one of the en t i r e  group survived 
( R 2660). 

A larger  group of 315 men, women, and children, a l so  on a journey to  
  
the lowlands i n  search of food, from Samayao on 10 April 1945, were re-

lieved of a l l  the i r  possessions by Japanese soldiers (11 23142316, 2327-

2332) who again separated the men fron the women and children and took 
 
them t o  the side o f  a mountain where they were kf l led by being strut-k 
 
i n  the neck (R 2329). The women and children were taken family by family 
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to the mountain and despite urgent p ro tes t s  were to ld  it was nYamashitats 
order to  k i l l "  (R 2317, 2324). and without reason were blindfolded, s t ruck 
on the neck and ro l led  down the h i l l  ( R  2319, 2333, 2337). Only two to 
four of the en t i r e  group survived (R 2320, 2321, 2330). 

Seven civilians were apprehended by 1,000 soldiers  of the Japanese 
Tiger Unit (R 2507) a t  the v i l l age  of Wanipil, Mountain Province, on 15  
April  1945, and on pleading ignorance to questions concerning gue r r i l l a s t  
a c t i v i t i e s  were *boxedH, s l a p ~ e d  and t i e d  t o  a t r ee  (B 2502, 2503) and 
the next daJI witnessed the soldiers  machine gun and s e t  f i r e  to 30 
houses of the v i l l age  (R 2505). They were then taken to  T i t i g  Mountain 
where they were beheaded and f e l l  o r  were pushed over the side (R 2506). 
One escaped f a t a l  injury. 

NUEVA VISCAYA PROVIWCE. LUZON ISLAND (1tems 11, pa r t  of 72) 

During December 1944, 30 c iv i l i an  prisoners at Bayombong garrison i n  
Viscaya were taken to previously prepared graves and executed by bayonet
ing ( R  2404-2408). many having previously been tortured by the h a t e r  curen 
o r  whipped ( B  2405, 2406). One woman prisoner w8s repeatedly raped 
(R 2411, 2412). 

A t  hgabg Ferry on 17 December, the Japanese commander, a f t e r  call
ing a meeting of a l l  men of 15  years of age o r  over, selected about 25 
with the help of a Fi l ipino col laborat ionis t ,  t i ed  them up and k i l l ed  21 
by bayoneting and shooting ( R  2413, 2414). 

&RAY PBOVIHCE. BATAN ISLAND ( I  terns 117, 119, 121) 

About 80 unarmed, non-combatan t, allegedly pro-American sympathizers 
were a r res ted  and confined by the Japanese a t  Basco, Batan Island, from 
ear ly  May to  about 1 September 1945 (R 2631, 2632, 2634, 2635). Some 
were tortured -by being hung from the r a f t e r s  and baving small quant i t i es  
of flaming l iqu id  applied to  t h e i r  skin, others suffered broken hands 
and l o s t  t h e i r  eyes, and a t  l e a s t  74 were k i l l ed  ( R  2629, 2631, 2634, 2635). 

CEBU PROVINCE. CENTRAL PHILIPPINES 7 Itern 112) 

Four Japanese so ld ie rs  at Cebu City on 26 March 1945, raped 8evera.l 
c iv i l i an  g i r l s  13 to  19 years  of age (R 2038, 2033)~ then k i l led  12 man
bers of t h e i r  family, including women and children, by bayoneting and 
burning, and f i n a l l y  destroyed the house' by f i r e  (R 2032-2035). 

CITY OF DAVAO PROVINCE. MIlDANAO ISLAND ( I  tern 118) 

!Cwo days a f t e r  a warning by a Japanese captain t o  the inhabitants of 
Dervao'City on 13 May 1945 that the Americans were coming and a l l  c iv i l i ans  
would be k i l l e d  (B 2931-2933), Japanese a r q  and navy personnel k i l l ed  by 
bayoneting and beating 166 inhabitants of one barrio,  including wonen 
and small children ( R  2933-2940). 



CITY 	OF ILOILO PROVINCE. PAHAY ISLAND. CENTIUL PHILIPPIBES ( Item 

Four Filipino c iv i l ians  were bayoneted and k i l l ed  by Japanese soldier8 
at I l o i l o  from 8 to 13 Januarg 1945, one a f t e r  being thrown i n  the air 
and kicked and another following h i s  request f o r  sugar from a Japanese cap- 
t a in  ( R  2157-2164). Another was shot and k i l l ed  by Japanese soldiers  
on 21 Mar& when he mistook the soldiers  f o r  guer r i l las  and shouted, Vie-
tory Parade. * (% 2168-2161). 

LBYTE PROVINCE. CENTRAL PHILIPPINES ( I  tern 11) 

A t  the barrio of Dapdap, Ponson Island, on 29 Deceinber 1944, 300 
c iv i l ians  were assembled i n  a church by Japanese soldiers,  where 100 were 
singled out, bayoneted and machine gunned, 60 dying from wounds received 
(R 2474-2481, 2495, 2496; Pros Ex 331). E1,sewhere i n  the vil lage, 300 
other c iv i l ians ,  including maay children, were murdered and several 
wounded i n  the i r  houses o r  i n  the vicini ty  of the church (R 2481, 248% 
2488, 2496-2498; Pros Ex 334, 335). 

(2) 	 	Offensea against Prisoners of War and Civilian I ~ t e r n e e s  
(1tems 2, 4, 6, 7, 9, 13, 69, 73, 76, 83, 86, 87, 89, 
94, 95, 109, 122); 

Duriag the period October 1944 to February 1945, thousands of Araerfcsn 
and Bri t ish prisonere of w a r  and c iv i l i an  internees, ineuding  women and 
children, were confined i n  Old Bilibid Prison, Santo Tomas Univereity and 
Fort McKinley, Manila, and other prisoner of war and c iv i l ian  internee 
camps i n  Cabanatuan and Lo8 h o s ,  Luzon, and Puerto Princess, Palawan, 
P. I. Large numbers were crowded together i n  poorly constructed and h i g b  
ly  i n f l a m b l e  nipa ana sawale huts and t h e i r  only f a c i l i t i e s  for  driaking 
water o r  l a t r i n e s  were self-provided (R 1913-1933). Many s lep t  on f loors  
without mattresses o r  blankets and lacked s a n i t a v  f a c i l i t i e s  and medical 
supplies (R 2640). In some instances, medical s u p l i e s  originally were 
provided once a month; i n  1943 they were provided only upon request and 
f ina l ly  not at  a l l  ( R  2647). In other instances, quinine w a s  furnished 
on rare occasions but ahort of that no other medical supplies or  equip- 
ment were issued and outside purchases were not perni t  ted ( R  1351-1382, 
2789-2790). Frequently, Japanese soldiers  removed nearly a l l  medical szp 
p l i e s  from the few Red Cross packages permitted to reach the camps ( R  2789
2802). A room i n  General Yamashitats headquarters was seen piled to  the 
ce i l ing  with Red Cross packages, many of which had been opened and r i f l e d  
( R  1 4 s). From October 1944 t o  February 1945 at Santo Tonas University, 
no doctors o r  nurses were provided but three American army doctors, pri- 
soners of w a r ,  were permitted to operate a hospital  i n  the University c o s  
pound (R 1366). Diabetes and dysentery were prevalent and there were 
many deaths from disease and malnutrition (R 1468, 1861, 1914). The 
American army doctors were not permitted to give malnutrition as  a muse 
of death ( R  1468, 1861). Up t o  October 1944, a daily food rat ion having 
1,000 to 1,100 calor ies  per  person per day was ~rov ided( R  1439). It 
could be supplemented by outside purchases with Red Cross funds and vege
tables raised i n  amall gardens, but there i s  a t  l eas t  one instance on 
record when the vegetables were confiscated ( R  1354-1386, 1931). After 
October 1944, the dai ly  food ration deteriorated rapidly (R 1356). F i r s t  
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i t  was reduced t o  two meals per day and thereafter progressively reduced 
u n t i l  i t  consisted of only between 400 and 600 calor ies  per person per  
( R  1366, 1439). Bg November 1944, r i c e  reserves became exhausted, f o r  
the most par t  i t  became palay, o r  unhulled rice,  and no purchases from the 
outside were permitted (R 13621391, 1470-1483, 1931). Meals consisted 
of no more than a watery, starchy substance and in oome instances a spoon
f u l  of dried f i s h  (R 2837). A s  a resul t ,  the prisoners of war and civi l -  
ian internee8 became very weak, most of them weighing lessl than 100 p o d s ,  
and a t e  pigeons, ca ts  and r a t s  when they could catch them ( R  2643). Du
ing December 1944 and again in January 1945, garbage was made available 
to ea t ,  and Japanese soldiersstood around and laughed a s  the prisoners 
of war and internees fought for  i t  (R 26422643). Rotten meat f i l l e d  with 
maggots was provided on occasion, and a t  Fort McKinley 400 prisoners of 
war were forced to go one to two days without water and were reduced to  
est ing grasr  and st ioks dug up i n  the i r  inclosure (R 2756-2758). A t  
Santo Tomas University, Japanese guards and c iv i l ians  received a much 
be t te r  ration than the prisoners of w a r  and c iv i l ian  internees there and 
appeared be t t e r  fed (R 1386, 1419-1470). On 23 December 1944, four in- 
ternees, Grinnell, Duggleby, Larson and Johnson, were arrested, one was 
tortured and subsequently all were beheaded ( R  1369, 1370, 1414-1417). 

On 28 December 1944, about 37 United States c iv i l i an  internees, in
cluding women and children, and a l l  t h e i r  baggage, were moved i n  one 
truck from Camp Holmes to Old Bilibid Prison, a distance of about 175 
miles ( B 2782-2786). No more than three stops were made enronte f o r  
food o r  rel ief .  There were two caees of avsenteq  i n  the group and i n  . 
nei ther  case was the internee given an opportunity to  get off the truck 
(R 2783). Many of the prisoners of w a r  and c iv i l ian  internees were a l a ~ p e d  
and required to  stand at  a t ten t ion  or  were forced to kneel on concrete 
f loors  f o r  long periods of time by the Japanese guardr (R 2838). Some were 
beaten with pi&-handlea, and others were compelled to work on mil i tary 
instal la t ions,  i n  the construction of air  f i e lds  o r  the loading and up 
loading of ships with ammunition and bombs (R 2806, 2807). 

On about 15 December 1944, i n  Old Bilibid Prison, two scarcely recog- 
nizable, thin and f r a i l  American navy f l i e r s  were executed without trial 
(B 226792294). On 28 January 1945, at Los Banos, a c iv i l i an  internee 
was walking toward camp between the two barbed wire fences surrounding 
i t  and without warning o r  challenge was shot by a Japaneee guard. Al-
tho* wounded, he w a s  dragged to the guardhouse and with no semblance 
of trial was again shot through the head at the camp commandant's order 
( R  1939-1941, 1950). 

On 14 December 1944 attPuerto Princess, Palawan, a Japanese lieuten- 
ant  ordered 160 United States  prisoners of war into three air r a i d  shel
t e r s  ( R  2709). Shortly afterwards, Japanese soldiers began f i r i n g  in to  
them,paned i n  buckets of gasoline which they set  on f i r e  and when the 
prisoners of war t r i ed  to escape, they were shot down and most of them 
k i l l ed  with r i f l e  and mchine gun f i r e  o r  bayoneted and clubbed (B 2710
2714). A t  another time, a Japanese soldier  progressively poured gasoline 
on the fee t ,  hands and body of a wounded prisoner of war and lit i t  while 
the Japanese soldier 's  companions stood by and laughed and while the 
prisoner of war pleaded to be shot (B 2718.2'723). 
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On 13 December 1944, 1,619 of f icers  and enlisted men, prisoners of 
war, were crowded into the hold of the Japanese steamship Wryoku Mann 
(R 2838-2868). They were so crowded they had to remain i n  a s i t t i n g  
position without freedom of movement (R 2840-2869). They were not fed 
(R 2853). Five-gallon cans were provided fo r  urinals and l a t r ines  which 
were not permitted to be emptied and, a s  a resul t ,  api l led a l l  over the 
holds (R 2839-2869). Canteens and mess gear also had to  be used f o r  
ur inals  and l a t r ines ,  and in  many instances afterward used fo r  drinking 
and eating (R 2844). Many went mad, s l i t  each othere1 throats and sucked 
warm blood from the i r  victim8 (R 2844). The ship was not marked as a 
prisoner of w a r  transport and was heavily armed with an t i a i r c ra f t  guns. 
As a resu l t ,  i t  was barnaged and ultimately ~ u n k  by American a i r c r a f t ,  and 
many prisoners o f  mr were l o s t  (R 2860). As they scranbled out of the 
holds, they were machine gunned and bayoneted ( R  2860-2861). !he SUP 

vivors were gathered a t  Olangapo, near Subic Bay, Luzon, and during the i r  
eix-day stay there were given thirteen spoonsful of r a w  r ice  containing 
rocks, s t icks and d i r t  (R 2849-2862). Several were shot as they attempted 
to salvage food from the ship ( R  2849, 2862). 

On 21 March 1946, two American f l i e r s  who had been captured a t  
Talisay, Cebu, were taken with the i r  hands t i ed  behind t h e i r  backs t o a  
foxhole. Both were forced to a kneeling position, were struck on the 
neck by a Japcmese sergeant with a large sword in the presence of a Jap
anese c a y k i n ,  l ieutenant,  four sergeants and a corporal, and the lieu- 
tenant f i r ed  three shots into the body of one. Later,  the other one 
succeeded i n  ge t t ing  out of the foxhole and asked f o r  water, He was 
forced back into i t ;  whereupon a Japanese soldier  placed wood on top of 
i t ,  poured in gasoline and se t  i t  on f i r e ,  burning the aviator  t o  
death (R 2120, 2133). 

On o r  about 20 November 1944, three American f l i e r s ,  on a mission 
to bomb the Japanese f l e e t ,  were shot down north of Luzon and made t h e i r  

to Batan Island i n  a rubber boat. There they were captured and turned 
over the the Japanese by the natives. After being held f o r  a time, they 
were taken out, t i ed  to a tree,  bayoneted and buried a l ive  (R 2588, 2610). 

( 3) Accused1s ~ e s ~ o n e i b i l it y :  

During the period 9 October 1944 to 3 September 1945, General Tomoyuki 
Yamashita was the Japanese Supreme Commander i n  the Philippines, under 
Count Terauchi, the Supreme Southern Conmander (R 930, 1013, 2695, 3520). 
He w a s  the Commanding General of the Japanese 14th Army Group (also re
ferred to a s  the 14th Area Amy) and, in addltibn, had command of a l l  the 
Kempei T a i  (mil i tary police) i n  the Philippines (R 105, 2255, 2272, 3693). 
!be  prisoner of war and c iv i l ian  internment camps were under h i s  control 
through the commanding general of war prisoners ( R  3588; Ex 7). 

A t  f i r s t  there were a number of Japanese forces i n  the Philippines 
which were not under h i s  command, such a s  the 4th A i r  Army, the 3rd Mari- 
time Transport Command, 30,000 troops d i rec t ly  under Imperial Headquarters 
and the Southern Command, and the naval forces ( R  3521, 3525, 3589) but 
these l a t e r  were consolidated under him. About the f i r s t  of December 1944, 
the 30,000 Imperial Headquarters and Southern Army troops were assigned 
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to him (R 3525). The 4th A i r  Army came under h is  control on 1 January 
1945 (R 2676, 3525, 3589). Ify the middle of Februarg, the 3rd Maritime 
Transport Command came under Yamc~shita ( R  3525). 

-
The army forces i n  Manila and southern Luzon were formed into the 

Shimbu (mixed) group about 26 December 1944 an& command of t h i s  group given 
t o  L t .  Gen. Shizuo Yokoyama (R 2664, 3621). The group consisted of 45,000 
troops ( R  2664), including the Fuj i  Heidan of 6,000 troops in  Eatangas and 
part  of La,guna, under the immediate command of Col. Masatoshi &jishige 
( R 2810, 2811). 

On 6 January 1945, about 20,000 naval land forces i n  the Manila area 
were assigned to the army f o r  t ac t i ca l  bommand only daring land f ight ing 
(R 2535, 2536, 25218, 3526, 3588). These naval farces included marines 
and Noguchi uni t s  from the gobayashi group, and were under the immediate 
conunand of Rear Admiral Iwabuchi ( B  2538, 2543, 2673). I)isciplinary 
power over these forces remained i n  the naval commander, Admiral Okoochi, 
and was exercised through Iwabuchi (R 2545). The army actually began to 
exercise cornmand over these naval forces about 1 February (B 2668, 2671, 
2672). Ymashita commanded these naval troops through Yokoyana' s Shimbu 
groq (B 2675). 

The prosecution introduced the following evidence on the issue of 
the d i rec t  responsibil i ty of accused as distinguished from that incident 
to mere conmand. Accused t e s t i f i ed  that  he had ordered the suppression 
or  HmoppingupMof gue r r i l l a s  ( R  2811, 3545, 3547, 3578; Ex 353). About 
the middle of December 1944, Colonel Nishiharu, the Judge Advocate and 
police of f icer  of thd 14th Army Group, told Yamashita that  there was a 
large number of guer r i l las  i n  custody and there was not suff ic ient  time 
t o  t rg  them and said that  the Kempei T a i  would npunish those who were to  

t h i s  Yamashita merely nodded in apparent approval ( R  3762, 
3763, 3814, 3815). Under t h i s  summary procedure over 600 persons were 
executed as n g u e r r i l l a s V n  Hanila alone between 15 and 26 December 1944 
(B 3763). In tha t  sane month, by a w r i t  ten order, Yamashita commended 
the Cortbitarte (Manila) Kempei T a i  garrison f o r  t h e i r  f ine  work i n  n o u p  
pressing guerr i l la  ac t iv i t i e s '  ( R  905, 906). The captured diary of a 
Japanese warrant of f icer  assigned to a uni t  operating i n  the Manila area 
contained an entry dated 1December 1944, HReceived orders, on the mopping 
up of guer r i l las  last night***it seems that  a l l  the men are  to be 
kil led.  ***Our object i s  to wound and k i l l  the men, to get information 
and to k i l l  the women who run away. ( R 2882; Ex 385). 

Throughout the record, evidence was presented i n  the form of captured 
documents and statements of Japnese  made in  connection with the commission 
of a t roc i t i e s ,  referr ing t o  instructions to k i l l  civil ians.  During the  
Paco massacre i n  Manila 10 Februav 1945, a Japaneee of f icer  said to  h i s  
intended victims, R Y o ~very good man but you die,"d, from high 
of f icer  k i l l  you, a l l  of you, (R 833). On 10 April 1945, during the m-
der of c iv i l ians  near Samuyao, a Japanese soldier said,  was Yamashitale 
order t o  k i l l  a l l  civi l ians,  "R 2317). A t  Dy Pac Lumber Yard, Manila, on 
2 February 1945, the Japanese captain in charge said that  t h i s  k i l l i n g  was 
"an order from above" ( R  2174). A t  Calamba, Laguna, in  February 1945, 
the k i l l i ngs  were #by order of the Armyn because the people were Manti-
Japanesen ( R  2893, 2894). On 19 Yebruarg 1945, pr ior  t o  the massacre a t  

"0 be punished. 



Los Banos, the Japanese garrison commander told the mayor of Los Banos 
that  the R'ilipinos were double-crossers and aeserved to be killed. The 
Japanese o f f i ce r  then told the mayor to prepare a l i s t  of 50 pro-Japanese 
c iv i l ians  and a l l  the other Filipinos would be k i l led  (R 2396). A cap
tured order to  a machine gun company s ta tes ,  YChere w i l l  be maqv natives 
along our route from now on. A l l  natives, both men and women, w i l l  be k i l led ,H 
( a 2895). 

Captured no tea of instructions by Colonel Masatoshi Fujishige, co
mander of the Fuj i  Heidan, to off icers  and non-col3lsissioned of f icers  of 
a reconnaissance unit  contained the following, n K i l l  American troops 
cruelly. Do not k i l l  them with one stroke. Shoot guerr i l las .  K i l l  a l l  
who oppose the Emperor, even women and children, "R 2812). Colonel 
Fujishige was under the command of Yamaahita through General Yokoyana ( R  2811). 

Evidence i n  the form of captured documents was introduced to show tha t  
  
before and during the ba t t l e  of Manila the following orders were issued 
 
by the Japanese forces: LLn operations order of the Manila &vy Defense 
 
Force and Southwestern Area Fleet directed tha t  when Fi l ipinos a r e  to 
 
be k i l led  consideration must be given t o  saving ammunition and manpower 
 
and because disposal of dead bodies i s  troublesome they should be gathered 
 
into houses which a r e  scheduled to be burned o r  destroyed (B 2909). An 
  
order of the Kobayashi Reidan group, 13 February 1945, directed tha t  a l l  
  
people.on the ba t t l e f i e ld  in or around Manila, except Japanese and Special 
 
Construction Units (Pilipino collaborators) would be put to  death ( R  2905, 
 
2906; Ex 404). (Note: m e  Kobayashi group, which included the Manila Navy 
 
Defense lforce, was commanded f o r  land operations by Yamashita through General 
 
Yokoyama ( R  2538, 2673, 3622)). A #top secret%rder by Yamashita as 
 
Commalnding General, Shobu Army Group, dated 15 February 1945, s ta ted,  "The 
 
Army expects to induce and annihilate the e n e g  on the plains  of Central 
 
Luzon and i n  Manila. The operation i s  proceeding sat isfactor i ly .  ( R  122; 
 
Ex 6). "Shobu-was the code name of the 14th Army Group (Ex 3, 4, 5). 
 

The prosecution introduced two witnesses, Xarciso Lapus and Joaquin 
S. Galang, who were currently detained by the United States  Government as 
 

suspected collaborators ( R  912, 1058; Def Ex AH). Both these men pre- 
 

viously had offered to exchange information a s  to Japanese and Pilipino 
  

collaborators i n  return f o r  t h e i r  freedom, but both swore tha t  they had 
 

received no promise of reward f o r  the i r  teetiplony i n  t h i s  case (R 913, 
 

1059). 
 


Lapus t e s t i f i e d  that  f r a  June 1942 to  December 1944 he w a s  pr ivate  
  

secretary to  General Artemio Ricarte, an important Filipino puppet of 
 

the Japanese (B 917, 923). He fur ther  t e s t i f i e d  that one day i n  October 
 


, 	 1944, Ricarte returned to h i s  residence and told the witness t b t  he, 
Ricarte, had just  had a meeting with Yamashita who had said, nWe take 
the Pilipinos 100 per  cent a s  our enemies because al l  of them, d i rec t ly  
or  indirect ly ,  a re  guer r i l las  o r  helping the g ~ e r r i l l a s , ~  *In a wrand, 
 

with the enemies, we don't need to give quarters. The enemies should go,* 
 

( B  938). Yamashita revealed h i s  plan to allow the Americana to  enter  
  

Manila, then counter-attack and destroy the Americans and a lso  the Filipinos 
  

i n  h i l a  ( R  939, 1023). He fur ther  m i d  tha t  he had instructions t o  
  

destroy Manila, par t icular ly the most populated and commercial d i s t r i c t  
  

of the c i t y  (R 939). Bicarte s ta ted that Yamashits had sa id  he had 
 

ordered that  when the population gave signs of pro-American movement o r  
  




actions,  the whole population of .that. place should be wiped out (B 940). 
Ricarte l a t e r  told the witness tha t  when Ricarte, i n  November 1944, aaked 
him to  revoke t h i s  order, Yamashita m i d ,  nThe order w a s  g imn and could 
not be changed, (B 947). 

The witness Galang t e s t i f i e d  that he w a s  present and overhetard a 
conversation between Yaarashita and Ricarte, i n  December 1944 (B 1063, 
1068, 1069). The conversation was interpreted by Ricarte 's  12 year old 
grandson, Yamsshita speaking Japanese which the witness did not understand 
and the in te rpre ter  t ranslat ing into Tagalog which the witness did unde~c  
stand (B 1065, 1068). When asked by Bicarte t o  revoke h i s  order to  k i l l  
a l l  the Pi l ipinos,  Yamashita became angry and spoke i n  Japanese which was 
interpreted into Tagalog as, #!The order i s  my order. And because of tha t  
i t  should not be broken o r  disobeyed. It ought to be coneummated, happen 
what may happen, "R 1069). ( ~ o t e :  The defense introduced Bislumnro 
Bomero, the 13 year old grandson of Ricarte, who said he had never in te lc  
preted between h i e  grandfather and Yamashita, and specif ical ly  denied 
interpret ing the conversation t e s t i f i e d  to by Galang (R 2014, 2021). ) 

b. Evidence f o r  the Defense: 

Accused w a s  advised of h i s  r ights  as a witness and elected t o  t es t i f$  
i n  substance tha t  on 9 October 1944, nine days before American forces landed 
on Leyte, he was assigned a s  commanding general of the Japanese 14th Area 
Army and charged with the defense of the Philippines (R 3518-3519). He 
was not supreme commander in the Philippines since Count Terauchi, Com

ef of the Japanese Southern A m y ,  held that s tatus  u n t i l  3q ,rf",:f2 3 a n d  maintained headquarters i n  Manila u n t i l  17 November l v 5 ,  
when he moved t o  Saigon, French Indo-China (R 3520). When accused took ' 
over commsnd of the Japneae  14th Area Army, there were 120,05)0 Japanese . 
troops on Luzon and 100,000 on Mindanao. On 22 October y 4 5 ,  by direction 
of the Japanese Southern A r q ,  accused sent 50,000 Japanes6 -troops to  
Leyte to a s s i s t  the Japanese navy and air  corps i n  the defense of that  
island ( R 352~3524) .  When, on about 7 Decembep 1944, he realized the 
b a t t l e  fop Leyte was l o s t ,  h i s  next problem was the defense of Luzon, and 
at h i s  request, from the beginning of December 1944 to the middle of 
February 1945, the Japanese Southern Army added to h i s  command the fol- 
lowing troops i n  Luzon not previously under him: 30,000 troops from the 
Japanese Southern Army and Lmperial General Headquarters at the beginning 
of December; the 4th A i r  Anny on 1 January: Japanese navy troops f o r  
t ac t i ca l  purposes when engaged i n  land operations only a s  of 6 January 
(but actual ly  on 3 ~ e b r u a r y ) ;  and the 3rd Maritime Transport Command i n  
the middle of February ( R  3524-3526, 3588). A t  i t s  peak, h i s  command 
reached 240,000 troops i n  Luzon and included 160 coastal ships, prisoner 
of w a r  and c iv i l i an  internee camps and the Kenpei T a i  o r  mili tary police 
( R  3524-3526, 3585-3593). Prisoner of w a r  ships o r  shipments did not 
come under h i s  command u n t i l  the middle of January 1945 (R 3542). 



The Japanese 14th Area A r q ~contained only infantry and had very 
l i t t l e  a r t i l l e r y  sup9ort ( R  3127). The population of Manila was so large 
i t  was impossible t o  feed i t ;  the buildings were highly inflanmble and 
the land was f l a t  and impossible to defend ( R  3527). A s  a resul t ,  on o r  
about 6 December 1944, accused drew up a plan, which received. the approval 
of the Japanese Southern A m y ,  to take Manila out of the b a t t l e  area and, 
using a delaying action, withdraw h i s  forces to the mountains north and 
east  of the c i t y  (R 352493527? 3669). 

Pursuant thereto, about the middle of December 1944, he issued the 
necessary orders t o  evacuate the c i ty  and ordered h i s  chief of s t a f f  to 
inform the .4thA i r  Army and the navy of h i s  decision ( R  3630). During 
December 1943 or  January 1945, no known defenses were constructed i n  the 
c i ty ,  but he maintained Japanese troops there f o r  defense against  airborne 
at tack (R 3631, 3670). Only about 1,500 Japanese army troops remained 
in  the c i ty  during the Battle of Manila and they were used to guard m i l i 
t a w  supplies, protect the supply route, control t m f f i c  and obtain o i l  
(R 3528). When, on 13 February 1945, he heard the greater  par t  of the 
navy troops remained i n  the c i ty ,  he sent an order f o r  t h e i r  immediate 
evacuation, but he did not receive a d i r ec t  reply to h i s  order ( R  3529
3534). His telephone and wireless communication systems had broken down 
and i t  took from two days t o  two weeks to  get  a message throaagh to dif-  
f erent headquarters ( R 3123, 3387). He specif ical ly  related: 

"Inever heard about -7 of the kil l ings.  *** I was constantly 
under attacis by large American forces *** under pressure day 
and night *** and it took a l l  of my time and effort .  *** I w a s  
not ab le  to  make a personal inspection. *** The troops were 
scattered about a great deal. *** Communications were very 
poor. *** I w a s  forced to confront the superior United States  
forces with subordinates whom I did not know and with whose c h a s  
a c t e r  and a b i l i t y  I was unfamiliar. *** I foilnd ngrself conple- 
te ly  out of touch with the situation. *** I f  I could have for- 
seen these things, I would have concentnted al l  my ef for t8  
t ~ w a r d  preventing it. **** (R 3654-3556) 

Although the a t t i t ude  of the Filipino c iv i l ians  was one of increasing 
h o s t i l i t y  ( R  3574). he did not, though i n  violation o f  duty, investigate 
the i r  conditions at any t i n e  (R 3583, 3584) nor did he ever inspect 
prisoner of war o r  c iv i l ian  internment camps (R 3537), even tho* one 
was located at h i s  headquarters (R 3573). nor receive reports of prisoner 
d i s ~ o s a l  submitted t o  h i s  own headquarters (R 3612, 3613) o r  reports 
from the mili tary police as to t h e i r  methods o r  personnel held in  t h e i r  
custociy (B 3592). A t  no time did he order, receive any report o r  acquire 
any knowledge whatever of any mistreatment o r  k i l l i n g  of c ivi l ians,  Ameri
can prisoners of war o r  c iv i l i an  internees by the mil i tary police o r  any 
of h i s  subordinates ( R  3534, 3536, 3540, 3541, 3543, 3551, 3646, 3647). 
Although he heard reports of guer r i l la  a c t i v i t i e s  and directed t h e i r  sup. 
pression o r  *inmopping upH (R 3545, 3547, 3578), he did not authorize o r  re
ceive reports of execution of  suspected guerr i l las  by the military pol ice 
(E 3552). 



He was responsible f o r  enforcing regulations concerning mil i tary 
trial (B 3877, 3878, 3882) though he could not change them as  to t h e i r  
procedure (R 3873). Sentences of death by court-martial o r  other m i l i 
tary tribunal i n  the 14th Area A m y  required h i s  approval (B 3590, 3591, 
3865, 3866). though execution of such sentences of the 35th A- and the 
b b r r  group could be ordered by t h e i r  own commander (B 3869, 3870). There 
were no trials of prisoners of war o r  c iv i l i an  internees i n  h i s  command 
while i n  the Philippines (B 3590, 3591) bat he approved about 40 death 
sentences concerning guerr i l las  ( B  3868). He was never advieed that  a 
large number of persons suspected ae  guer r i l las  were held by the Kempei 
Tai o r  tha t  there was insufflaient time to give them a trial or  tha t  t h e i r  
cases were disposed of without trial ( R  3592, 3871). While a commanding 
o f f i ce r  must so control h i s  troops tha t  they do not commit a t roc i t i e s ,  
unless he has ordered, permitted or  condoned the offenses he has no c r h  
ina l  responsibi l i t ies  and if he has tuken necessary precautions, then he 
i s  subject to  no more than administrative puniehment (R 3650, 3652, 3653, 
3674). H i s  f i r s t  notice of the commission of any a t r o c i t i e s  charged was 
h i s  receipt of charges at Bew Bilibid prison (R 3556). although i f  he had 
h o w n  he would have taken every possible preventative and punitive measure 
(R3558). He was completely absorbed by the operational command of prepar- 
ing to  confront superior United States forces ( R  3583, 3584)~ communica+- 
t ions were poor; he was unfamiliar with the character and a b i l i t y  of h i s  
subordinates; because of the day and night pressure consuming a l l  of h i s  
time he was completely out of touch with the s i tuat ion (R 3654-3657). 

Lt. Gen. Muto, Chief of Staff, corroborated accused's testimony, em
phasizing the d i f f i cu l ty  of maintaining personal contact with troops and 
t h e i r  conduct ( R  2998, 3013, 3020, 3021, 3025) and the attendant neces- 
s i t y  of relying on reports of subordinates which disclosed no abuses o r  
violations of Laws of War (R 3019). 

!he defense of Manila, guer r i l la  a c t i v i t i e s  and treatment of prisoners 
of war and c iv i l i an  internees were the subjects of additional defense evi- 
dence. 

'Phe Boguchi detachment of 1,800 which remained during the Bat t le  of 
Manila (R 3113) was dispersed a t  f ive  central  pointe i n  the c i ty  (R 3114). 
It constructed a few pillboxes but prepared no other means of defense ex- 
cept the placing of dynamite on two bridges pursuant to directions (B 3141) 
and was not ordered to destroy buildings (B 3130) o r  even to  occupy 
Manila ( R  3127). I t s  mission included the maintenance of order, pro- 
tection of supplies, prevention of a t r o c i t i e s  ( R  3114) and mo~ping up of 
guer r i l las  (R 3137). Shortly a f t e r  a preaature contact with the Americans 
on 3 February (R 3119). which was not expected by Japanese intell igence 
u n t i l  20 X'ebrual.9 ( R  3117), communications became poor ( R  3120, 3123, 3124) 
and while at texpt ing t o  evacuate the c i ty  the troops were engaged and cut 
off a t  the Paco Station by the United States forces (R 3125). No reports 
of a t r o c i t i e s  committed i n  the c i ty  of Manila were ever received by Colonel 
Noguchi, commander of the detachment ( R  3124). The United States ATIS 
never intercepted an order by the accused directing the destruction of 
Manila o r  the k i l l i n g  of prisoners of war o r  non-combatant c iv i l ians  
(R 3393) even though the method of issuance would ultimately resul t  i n  
the production of a large number of writ ten copies, as the immediate sub- 
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conunander, a f t e r  oral  receipt from General Yamaahita, would reduce the 
order to writing and pass i t  down through the chain of command ( R  3394). 

Widespread guerr i l la  a c t i v i t i e s  of well-organized uni t s  numbering 
a t  l eas t  300,000 in  the Central Luzon area and centered i n  Manila per- 
s is ted from 1942 to the time of the surrender (R 3437, 3443, 3447). Their 
underground a c t i v i t i e e  and repeated at tacks on Japanese supply l ines  and 
personnel ( R  W, 3447) even included an attempt to  blow up General 
Yamashitat s headquart era (B 3044, 3046), culminating i n  the issuance of 
the suppression order (B 3036). 

Your defense witnesse's and a commission witness, Lt .  Gen. Kou, com
mander of prisoner of war and c iv i l ian  internee camps under General Y
shi ta ,  t e s t i f i e d  that food rations of American prieoners and c iv i l i an  in
ternees, although greatly curtailed by absolute necessity during a t  l eas t  
some of the internment period, did not d i f f e r  from those issued t o  Japan
ese soldiers  ( R  3222, 3223, 32'71, 3348, 3349). Some of the Japanese were 
be t te r  off, however, because they had other outside sources of food ( R  3374, 
3375). Diffic-Jlt ies were caused by lack of fue l  f o r  transportation and 
enemy and guerr i l la  a t tacks on supply l ines  (R 3189, 3192, 3219). the food 
s i tuat ion being bad evergvhem, even i n  General Yamaehita's headquarters 
( R  3195). Primary responsibil i ty was i n  the camp commanders, not General 
Yamaahita, who, however, bad the overall  responeibility (R 3251, 3252). 
Grinnell, Duggleby, Larson and Johnson, the American internees at Santo 
Tomas under General Koa's commagd, were turned over by him to the Kempei 
T a i  l a t e  i n  December, though he thought fo r  investigational purposes 
(B 3311, 3312, 3366-3368). 

A s  to treatment o f  American prisoners aboard the nOrgoku Marun (Item 
83), though the room given them was uncomfortable and too small, there was 
no ventilation when the hatch was closed ( R  3326, 3327) and the ship was 
unmarked (B 3331), they had the same accomodations as Japanese. soldiers  
(R 3341). Loading, unloading and guarding of  the prisoners were General 
Kou's r e s ~ o n s i b i l i t i e s  (R 3326, 3328, 3329), while furnishing of food and 
accomodations were dut ies  of the captain of the ahip, not at  t h A t  time under 
the command of Kou (R 3341). Both accused and General Muto s tated tha t  
the prisoners k i l led  at Palawan were assigned t o  the 4th A i r  Army, which 
did not come under accused's command un t i l  1January 1945 (R 3029, 3541). 

Some eight character witnesses, mil i tary =d c iv i l ian ,  called by 
the accused, t e s t i f i ed  to h i s  soundness 'of character as a man ( R  3454, 
34.83, 3495, 3510)~ h i s  firmness and fairness  as a discipl inar ian (R 3454, 
3469, 3483) and h i s  a b i l i t y  and energetic leadership as a soldier  (B 3490, 
3496). that he was well thoaght of by h i s  people (R 3490). was without 
po l i t i ca l  ambitions (2 3490, 3511, 3515, 3516) and was a moderate as dis
tingaished from a radical ( B  3500, 3601, 3516). 

4. DISCUSSION: 

a. Jurisdict ion 



I'here can be no reasonable question as td the jurisdiction of the 
mili tary commission which t r i ed  the accused, both over the offense charged 
against him and h i s  person. !he authority of the theater  commander to  ap
point mili tary commissions ex is t s  a s  a necessary consequence of the power 
to wage war, the commission being as instrumentality f o r  the more ef f ic ien t  
execution of the war powers vested i n  Congress and the president a s  com
mander-in-chief (Winthrop "Military Law and Precedent s n  , 1920 Reprint, 
page 831). The jur isdict ion of such tribunals to tqv enemy off icers  and 
soldiers f o r  violation of the Laws of War bas long been recognized. The 
fundamental source of the authority i s  International Law and would exia t' 

even i n  the absence of consti tutional provisions (united States v. Curtis 
Wright Corp, 299 US 304, 318 (1926); Dig Op JAG, 1912, pages 106&106?; 
Rules of Land Warfare, 27-16), par 7). In addition, Congress has recog
nized the Jurisdiction of mili tary commissions by mention thereof i n  11 
of the Articlea o f  War (AW15, 2S27,  38, 80, 82, 115) without however de
fining the i r  jur isdict ion o r  power. The enactment of these Art ic les  of 
War, while it recognizes the lega l i ty  of militaxy commissions leaves un
touched the t radi t ional  power of such bodies i n  time of m r  to t rg  and sen- 
tence enemy personnel accueed of violations of the Laws of War. Under such 
authority, as  i t  long has e x i ~ t e d ,  the power to appoint such commissions 
haa ordinarily been exercised in the A r r q  of the United States by the same 
of f icers  as a r e  authorized by Art ic le  of War 8, to convene courts-martiel 
(Winthrop, page 835). Since both the Conunandelr-in- Chief, who authorized 
the court 's  appointment, and the Commanding Geneml, United States A m y  
Forces, Western Pacif ic ,  possess such power, the va l id i ty  and jurisdic- 
t ion o f  thie  par t icu lar  commission over t h i s  case i s  thus established. 
In  any event, the matter i s  now pending before the Supreme Court of the 
United States on an application f o r  writ of habeas corpus and other re
l i e f ,  f i l e d  by the accused, whose decision on the matter w i l l  probably 
f ina l ly  determine a l l  jurisdictional questions herein. 

b. Sufficiency of the Charge 

There can be equally l i t t l e  doubt that  the charge i s  suff ic ient ,  read 
i n  conjunction with the items of the B i l l  of Particulars,  a p t l r  to charge 
violation of  the Laws of War. The g i s t  of the offense i s  that accused 
wrongfully f a i l ed  to discharge h i s  duty as a military commander to control 
the members of h i s  command, permitting them to commit the a t roc i t i e s  al
leged. The doctrine tha t  i t  i s  the duty of a commander to control h i s  
troope i s  as old a s  militam organization i t s e l f  and the fa i lure  to  dis- 
charge such duty has long been regarded as a violation of the Laws of War. 
In the Annex to  the Hague Convention No. IV of October 18, 1917, embodying 
the regulatione respecting the l a w s  and customs of war on land, adopted 
by tha t  Convention, we find: 

laws, r ights  and duties of war a p p u  not only to armies but 
to  militia and volunteer corps Ful f i l l ing  the following conditions: 

1. To be cornrnanded by a person responsible f o r  h i s  sub
ordinates.v(IPM 27-10, Rules of Land Warfare, Sec 9) 



Thus, a necessary prerequisite of the right of an arrny to conduct hoe- 
t i l i t i e s  is the requirement that i t  be commanded by an off icer  responsible 
for  i t s  actions. I t  must, however, be conceded that only rarely, i f  at 
all, has puniehment fo r  f a i lu re  to exercise control been meted out to  an 
individual aommander. Expiation for  such fai lure has, i n  the past, cue
tomarily been required only of the belligerent power i t s e l f  under the pro
visions of Article 3, Hague Convention No. I V ,  1917, respecting the l a w s  
and custom8 of war on land, which provides: 

HA belligerent party which violates the provisions of eaid regu- 
lat ions shall, i f  the case demands, be l iable  to pay compensation, 
I$ ahall be responsible for  a l l  a c t s  committed by persons forming 
part  of i t s  armed force a. II 

Brit since the duty res t s  on a commander to protect by any means i n  
h i s  power both the c i v i l  population and prisoners of tcar fmm wrongful a c t s  
of h i s  command and since the fai lure to disaharge that duty i s  a violation 
of the Laws of War, there i e  no reaaon, ei ther  i n  l a w  o r  morality, why he 
should not be held criminally responsible f o r  permitting such violations 
by h i s  subordinates, even thou& that action has heretofore seldom o r  
never been taken. The responsibility of the commander to  control h i s  
troops i s  well understood by all experienced military men, including ac
cused, who admitted i n  writing in open court that fa i lure  to discharge 
such duty would be culpable ( R  3674). The accused should thus not be 
heard to  complain of being held criminally responsible f o r  such violation, 
part icular ly i n  view of the solemn warnings given the Axis powers by the 
Government of the United States on the outbreak of h o s t i l i t i e s  that all 
those reaponeible f o r  war crimes, ei ther  direct ly or indirectly,  would 
,be held accountable (Congressional Record, 9 March 1943, page 1773). It 
ahould be borne i n  mind that International L a w  i s  not a s t a t i c  body of 
defini te  s ta tu tes  but a living, growing thing. By solemn pronouncement, 
the United Nations gave warning that a new era had arrived with respect 
to the conduct of a l l  persons, even high commanders, in  the i r  methods of 
p g i n g  war. . I n  the enlightened and newly awakened conscience of the 
world, there i s  nothing e i ther  l e jp l ly  o r  morally wrong in now holding 
to s t r i c t  accountability not only those who by the i r  own a c t s  violate  
the l a w s  of humanity, but also those who knowingly or  negligently permit 
such ac t s  to be done. It is  only by so holding commanders that any for
ward progress toward decenay may be expected. 

c. Procedure 

The procedure under which the commission conducted the trial was pro
scribed by directfve of General Headquarters, United States Anny Rbrces, 
Pacific,  'by Letter  Order dated 24 September 1945, f i l e  A0 000.5, Subject: 
nRegulations Governing the T r i a l  of War Criminalr\ m i l e  these regala- 
t ions established a fair basia f o r  the trial, they varied i n  some im
portant respects from thoae governing trials by courta-rsartial, p a r t i c u l a s  
ly with reepect to the admissibility of evidence, concerning which it 
was provided8 
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#!be commission shal l  admit such evidence a s  i n  i t s  opinion 
would be of assietance i n  proving o r  disproving the charge o r  
such a s  i n  the commiasionts opinion would have probetiye value 
in  the mind of a reasonable man." 

Under t h i s  directive, the commission accepted hearsay testimony, ex 
parte aff idavits ,  report8 of investigation, o f f i c i a l  motion pictures and 
documents which could not ordinarily have been received by a court-martial 
but which, in  the mind of the commission, had probative value, This 
method of procedure i s  assigned as error but the contention i s  without 
merit. It bas long been recognized that military commissions are  not bound 
by ordinary rules  o f  evldence but in  the abeence of any statutory direct-
i r e  o r  instructions from higher authority prescribe the i r  own rules 
so long as they adhere to the elementary principles of fairness inherent 
i n  Anglo-Saxon procedure (Winthrop, page 841; I24 27-6, par 38; Fairman 
aLgy of Martial Rulen, 2nd Ed, pages 264, 266). The defense on the other 
hand i n s i s t s  that in enacting the 11Articles  of War above cited, Congresa 
did so l i m i t  the procedure of the commission. However, the Judge Advocate 
Genenrl in a long and well considered opinion addressed to the director  
of the War Crimes Office, Washington, D. C., a copy of which i s  on f i l e  
with the War Crimes Branch of t h i s  headquarters, has recently ruled that  
the Art icles  of War above mentioned have no relation to the trial of 
enemy w a r  criminals and places no limitatione upon the procedure of the 
commission i n  t h i s  case, In  view of th ie  opinion, extended discussion 
of the reason therefor i s  unnecessary except to comment t ha t  the procedure 
in the instant  case i s  in the =in the same aa that followed in the cele- 
bmted Saboteur Caee (Ex parte  Qlirin 317 US 1). the legal i ty of the 
&riali n  which was upheld by the 8upreme Court, It  follows that under 
established precendents the procedure i n  the instant case was correct, and 
since a careful reading of the record o f  t r i a l  discloses that the in- 
structions of General Headquarters were carefully followed, accused pro- 
oedurally had a f a i r  trial. 

d, Sufficiency of the evidence to support the findings . 

The element6 of the offense charged against accused may be stated a s  
follower (1) that  the a t roa i t i e s  were committed a s  alleged i n  the B i l l  of 
Part iculars  (2) @ymembers of accused's conunand; and (3) t h a t  accused un
lawfully disregarded and fa i led  to discharge h is  duty as commander of 
armed forces of Japan to  control the operations 6f the members'of h i s  cow 
m d ,  pemi t t ing  them to  cornit  such atrocities.  

The evidence of the a t roc i t iea  alleged in  the ninety different speci
f icat ions on d i c h  proof was adduced i s  clear,  complete, convincing and, 
fo r  the most part, uncontradicted by the defense. Throughout the islande, 
which were la id  waste by an unparrslleled burning and destruction of ent ire  
villages, homee, churches, hospitals and schools, a l l  without militaqr 



just i f icat ion,  its people, including thousands of women and children, 
were tortured, starved, beaten, bayoneted, clubbed, hpged,  burned a l i v e  
and subjected to  mass executions rarely r ival led i n  history,  more than 
30,000 deaths being revealed by the record. Prisoners of war and c iv i l i an  
internees suffered systematic starvation, torture,  withholding of medical 
and hospital  f a c i l i t i e s  and execution i n  disregard of the rules  of interc 
national law. The defense, while conceding the commission of a t roc i t i e s ,  
offered evidence tending t o  establish that  many, though not a substantial  
portion, resulted from guerr i l la  act ivi ty .  The f r a i l t y  of t h i s  defense 
i s  revealed by executions of countless women and children, who, though in 
isolated instances engaged i n  guer r i l la  tac t ics ,  did not do so in  large 
numbers o r  pursuant to plan, and by the systematic putting t o  death with 
indescribable bes t i a l i t y  of l i t t l e  g i r l s  and boys only months o reven days 
old. Furthermore, the alleged nguerrillas%ere rarely accorded a trial 
a s  required by international law (PM 27-10, par. 351), and even that r ight  
when granted was wholly technical, a s  the suspects were not allowed t o  be 
represented by counsel, to tes t i fy  or  of fer  evidence on the i r  own behalfs, 
a t  t r i a l s  none of which las ted  more than f ive  minutes ( R  2264, 2285). 
'Phough not denying the mistreatment, torture,  murder o r  other violations 
of the laws of w a r  with respect t o  h e r i a a n  prisoners and c iv i l i an  in
ternees, and while not pretending that  they were well fed, the accused 
claims that the Japanese themselves received the same rations, There is, 
however, substantial  evidence of t h e i r  systematic s t a m t i o n  while Japfinese 
guards were well fed, and even when the rations were the same the Japanese 
frequently had outside sources of food unavailable to  those held by them. 

It i s  a l so  abundantly proved t h a t  the a t roc i t i e s  were committed by 
members of the accused's conmand. By h i s  own testimony he assumed comaand of 
the 14th Area Army, embracing a l l  of the Philippinee, on 9 October 1944, 
and while h i s  Jurisdiction did not at f i r s t  include the 4th A i r  Army some 
30,000 troops d i rec t ly  under Count Terauchi, the Supreme Southern Commander, 
and the 3rd Maritime Transport Command, these troops successively came 
under h i s  jur isdict ion so tha t  6 January he had ur1dei- h'fi all land troops 
in the Philippines and the t ac t i ca l  control of a l l  naval forces f ight ing 
on laad. By the 15th of F e b m q y  he a lso  took over the 3rd Maritime 
Transport Command. During the ent i re  time he controlled, through intor- 
mediate comnanders, prisoner of w a r  and c iv i l ian  internee c q s  and the 
mili tary police. Most of the a t roc i t i e s  occurred a f t e r  6 Jwuary, and 
on analysis i t  appears tha t  a l l  ea r l i e r  ones were conmitted i n  areas 
occupied exclusively by troops under the accused& command. No issue i s  
tendered on t h i s  question except with respect t o  the Palawnn incident 
involving 150 prisoners of w a r  (Item 9) and the mistreatment of prisoners 
aboard the Oryoku Maru (Item 83). concerning &ich it i s  insis ted tha t  the 
troops committing these a t roc i t i e s  were not under accueed's jurisdiction. 
I t  i s  unnecessary to decide the issue on these two cases i n  view of the 
ove~whelming number of other a t roc i t i e s  concerning which there i s  no 
question but that  they were committed by accused's troops. 



The only real  question i n  the case concerns accusedts rssponsibil i ty 
fo r  the a t r o c i t i e s  shown to have been committed by members of h i s  command. 
Upon t h i s  issue a careful reading of a l l  the evidence impels the conclusion 
that  i t  demonstrates t h i s  responsibility. In  the f i r s t  place the a t r o c i t i e s  
were so numerous, involved so many people, and were so widespread that 
accusedls professed ignorance i e  incredible. Then, too, t he i r  manner of 
cornissfon reveals a s t r ik ing  s imilar i ty  of pattern throughout. Shortly 
before the a r r i v a l  of Americas, forces i n  each area c iv i l ians  were rounded 
up i n  a central  place where they were bayoneted, beheaded o r  otherwise 
Billed with a m i n i m  expenditure of ammunition and the bodies buried o r  
disposed of i n  r ivers ,  by burning i n  houses or  buqring i n  .mass graves. In 
many instances there was evidence of prearranged planning of the s i t e e  o f  
the executions. Almost uniformly the a t roc i t i e s  were committed under the 
supervision of of f icers  o r  noncomissioned off icers  and i n  several in
stances there was di rec t  proof of statements by the Japanese part ic ipants  
that they were act ing pursuant to orders of higher authori t ies ,  in  a 
few cases Yamashita himself being mentioned as the source of the order. 
There was also a similarity of method i n  cases involving prisoners of 
war and c iv i l i an  internees. A l l  t h i s  leads t o  the inevftable conclusion 
that  the a t r o c i t i e s  were not the sporadic a c t s  o f  soldiers  out of con
t r o l  but were carr ied out pursuant t o  a deliberate plan of mass extermi
tion which must have emanated from higher authority o r  a t  l eas t  had i t s  
approval. Evidence i n  the form of captured d iar ies  and documents a l so  
indicates that the executions of c iv i l ians  were ordered by higher command. 
For example, captured notes and instruction8 by Colonel FuJishige, one of 
accused's eubozdinates, contained the following: " K i l l  American troops 
cruelly. Do not k i l l  them with one stroke. Shoot guerril las.  K i l l  a l l  
who oppose the Emperor, even women and childrenn (R 2812). Especially 
noteworthy was an order of the Kobayashi Group, commanded by accused 
through General Yokoyama. This order was foilnd i n  the Manila area and 
directed that a l l  people on the ba t t l e f i e ld  i n  and around Manila, except 
Japanese and special construction uni ts ,  be put to  death (R 2905, 2906, 
Ex. 404). This group was commanded by a m a j o r  general and the source of 
the order therefore comes high i n  the chain of command, close to  the 
accused himself. Fron the widespread character of the a t r o c i t i e s  as above 
outlined, the orderliness of the i r  execution and the proof that  they were 
done pursuant to orders, the conclusion i s  inevitable that  the accused 
h e w  about them and e i the r  gave h i s  t a c i t  approval to them o r  at least 
fa i led  to do anything e i ther  to prevent them o r  to punish t h e i r  perpetratore. 
Accused himself admitted that  he ordered the suppression o r  %oppping up" 
of guer r i l las  ( R  2811, 3545, 3578, Ex. 353) and that he took no steps 
to guard against any excesses in the execation of t h i s  order. One cannot 
be unnindful of the fac t  that  accused, an experienced off icer ,  i n  giving 
such an order must have been aware of the dangers involved when such in
structions were comunicnted to  troops the type of the Japanese. 

There was some evidence in the record tending to connect aacused even 
more d i r ec t ly  with the comission of some of the a t roc i t ies .  H i s  own Staff 



Judge Advocate, Colonel Nishiharu, told him that  there was a large number 
of guer r i l l as  i n  custody and not suf f ic ien t  time to  t r y  them and said t ha t  
the Kempei T a i  nwould punish those who were to  be punishedu. To t h i s  
proposition that gue r r i l l a s  thus t o  be executed without trial accused merely 
nodded i n  ayparent approval ( R  3762, 3763, 3814, 3815). In addit ion some 
significance may be given to  the testimony 9f the witness Joaquin S. Galang 
who i n  December heard accused t e l l  Ricarte, the s e l e b n t e d  col laborat ionis t ,  
through an in te rpre te r ,  a 14-year old boy and gmndson of Ricarte, i n  
speaking of the alleged order to  k i l l  Fi l ipinos i n  Manila, Vhe order 
i s  my order and because of tha t  i t  should not be broken o r  disobeyed1I 
( R  1069, 2~114). While t h i s  evidence i s  somewhat weakened by proof that 
the witness who so t e s t i f i e d  was a confimed collaborationist  himself, 
and by the denial  of the grandson that he interpreted the conversation, 
i t  cannot be wholly disregarded since i t  i s  en t i re ly  consistent with what 
l a t e r  transpired i n  Manila. Accused s tou t ly  i n s i s t s  that he knew ncthing 
of any of the a t r o c i t i e s  and assigns as the reason f o r  h i s  lack o f  knowledge 
the complete breakdown o f  the communications incident to  the swift  and over- 
powering advance of the American forces and to  h i s  complete preoccupation 
with plans f o r  the defenee of the Philippines. He s t a t e s  that  h i s  troops 
were disorganized and out of control, leaving the inference that  he could 
not have prevented the a t r o c i t i e s  even had he known of them. With respect 
to Manila, he i n s i s t s  t h a t  he had only t a c t i c a l  command of naval troops 
opersting i n  the c i t y  and although he had authori ty  to r e s t r a in  such troops 
committing disorders,  he could not d i sc ip l ine  them, the s i tua t ion  being thus 
complicated by dual control between hinself  and the Navy. Here i n  pa r t i cu l a r  
the defense witnesses t e s t i f i e d  to  a breakdown of communications with the 
forces i n  Manila. While, however, i t  may be conceded that the accused wacs 
operating under some d i f f i c u l t y  due to the rapidi ty  of the advance of the 
Americans, there was substant ia l  evidence i n  the record tha t  the s i tua t ion  
was not so bad as s ta ted  by the accused. General Yokoyama admitted that he 
had communication with troops i n  Manila u n t i l  20 February and with the 
accused u n t i l  June and made frequent reports to him (R 2674). Surely a 
matter so important a s  the massacre of 8,000 people by Japanese troops 
must necessari ly have been reyorted. Since accused had authority t o  control  
the operations of the naval troops he cannot absolve himself of res
pons ib i l i ty  b$ showing tha t  others had the duty of punishing them f o r  
disorders. There i s  no suggestion a s  to aqV breakdown i n  communications 
with Batangae where l a t e  i n  Febmqq some of the most widespread at roci-  
t i e s  occurred, nor i s  there any substant ia l  proof tha t  communications with 
the other points  i n  the islands a t  which a t r o c i t i e s  occurred were a t  a l l  
interrupted. It i s  a l so  noteworthy tha t  the mistreatment of prisoners of 
war at  Ft. McKinley occurred while accused was present i n  his headquarters 
only a few hundred yards d i s tan t  and some of the other  a t r o c i t i e s  trans- 
pired close to  the proximity of Baguio where he had h i s  headquarters a f t e r  
removal from Manila. Taken a l l  together, the court was fully warranted in 
finding that the accused f a i l ed  to  discharge h i s  responsibi l i ty  to  control  h i s  



troops thereby permitting the a t r o c i t i e s  alleged and was thus gui l ty  as 
charged. 

None of the f ive  members of the commission recommended clemency, 
nor did Lieutenant General W. D. Styer, Commanding United States  Army 
Forces, Western Pacif ic ,  who approved the sentence. Under international 
l a w  all  war crimes a r e  subject to the death penalty, although a l e s se r  sen
tence might have been imposed by the commission had it so desired (I'M 27-10, 
par. 357). Under the f ac t s  and circumstances eetablished i n  t h i s  case, the 
penalty imposed by the commission i s  appropriate to the offense and no 
commutation thereof i s  warranted. This off ice i s  therefore constrained to  
recommend that  clemency be not extended. 

6.	 	 OLPINION: It i s  the opinion of t h i s  office that:  

a.	 	The Commission was legally const ituted: 

b.	 	 The Commission had jur isdict ion of the person and the offense; 

c. 	 	 The evidence supports the finding of gui l ty;  

d. 	 	 The record discloses no errors  injuriously affect ing the 
substantial  r ights  of the accused; and, 

e. 	 	 The sentence i e  legal. 

7. RECOMMENDATIONS: It i s  accordingly recommended that  the sentence 
be confirmed and ofiered executed under the supervision of and at a time 
and pl-ace to  be designated by the Commanding General, United States  Army 
Forcos Western Pacific. 

8, ACTION: An act ion designed to carrg the above recommendatione 
into effect  should they meet with your approval i e  submitted herewith. 

B/  John R. Finger s /  Charles P. Muldoon 
t /  J0Hl.l H. FINGER t/ CHARLES P. MULDOON 

Major,  J.A. G.D., 	 	 Lieutenant Colonel, J.A. G. D. , 
Assistant Theater Judge Advocate. Assistant Theater Judge Advocate. 

s/ 	 H. B. att to on 	 s /  S. F. Cohn 
t/ H. F. MATTOON t/ 3'. S. 
 
 COErN 
 


Colonel, J. A. G, D. , Colonel, Infantry, 
  

Assistant Theater Judge Advocate. Assistant Theater Judge Advocate. 
 


s/ 	C. M. O l l ive t t i  
t/ 	C. K OLLIVETTI 

Colonel. J. A. G. 3. . 
!Theater- Judge .kdv;cate. 
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1 f--wGENERAL HEADQUARTERS 

SUPREME COMMANDER FOR THE A L L I E D  POWERS 
Gover:ment Section 

The Case of General Yaaashitc, 
22 Bovember 1949. 

Tokyo, Ja-pan 
27 Je:iuzry 1950 

Since p r e ~ s r s t i o n  of my mexorc,ndm of 22 Bovember 1949 exhsustive 
reference to the voluminous Jepanese press cover?&e of the Y a ~ a s k i t z  t r i p 1  

kas brought t o  l i g h t  stetenent made by Y ~ a ~ s h i t a 'n forrnal s defense counsel 
on 7 ?!ovenber 1945 while the t r i d  wes i n  progress. This statement, ES 

cerr ied by the Bip-oon Times of the,t date, i s  reproduced hereunder for  th i s  
record beceuee of i t s  complete negation of many of the stztemeats 2nd ch,zrges 
contnined i n  the Reel book published nearly four years l z t e r .  

"JUST TRIAL ASSUIW FOR GXX. YAMASHITA 

-

"Defense Counsel, Major Gyy, Issues Statement 

"Tne f ollotdng statement on the American K i l i  t a rg  Conr~i s s io ;~  
procedure i n  the t r id  of General Tomoyuki Ymashita i n  14e.nila v ~ l s  
prepared by N R ~ o ~  Guy, ass i s tan t  defense counsel, during Gcorge F. 
h i s  v i s i t  to Tokyo to col lect  evidence f o r  the defense a d  was 
released on Tuesday by the PRO. 

"DESCRIPTIOFOF &.:ERIC&Y i.:IILITARY COh2iISSIOii TRYIlTG 'iY)ICOYUFI 
YAI:ASRI TA: 

"The Mili tary Comi ssion now trying General. Tomoyuki Ymeshi t a  
a t  the Uni teL States  High Conmi ssioner' s residence i n  bIenila, consis ts  
of f i ve  American Generals, sppointed fo r  t h i s  purpose by L i e u t e n ~ n t  
General Styer, Commonding the United S ta tes  Forces i n  the Western 
Pacific. General. Stjrer aypointed t h i s  commission ?ursuant to  
direct ions  from General !-i~cA,rt"~ s headquarters. 

"The t r i e l  opened on October 29 and i s  s t i l l  i n  progress. 
The Generals origin.dly appointed on the commission are: 

"Idejor Generd Russell B. Reynolds, President ; Major General 
Clerence L. SturOevant, Law $:enter; Major Generd James A. Lester; 
Brigadier General W i l l i a m  G. Wdker; B r i g d i e r  Geuerd Egbert 3'. 
Bulle2s. 



t 
>IT;re order, appointing the commission, also a p p o i ~ t e d  the 
 


fol13wing of f icers  a s  prosecutors: 
 


"Izjor Robert &l.Kerr, Iilfantry, as Prosecutor; Ca2tain M. D. 
Webster, JAGD; Captain W i l l i a m  11. Calyer, JAGD; Captain D. 6 .  H i l l ,  
JAGD; Captain ~ a c k  M. Pace, Infantry, a s  Ass1 t Prosecutors. 

"&so on t3e saxe order the following of f icers  for  the 
 

Defezse Counsel: 
 


"Colonel Harry E. Clarke, JAGD; Lieutenant Colonel Walter C. 
Hen~r ix ,JAGD; Lieutenaat Colonel Jaines G. Feldhaus, JAGD; b!ajor 
George F. Guy, Cavalry; Captain Adolf F. Reel, JAGD; Captain Mflton 
Sandberg, JAGD. 

"Under h e r l c a n  law aad under the d i rec t ive  coi lcerni~4 the 
appointnerit of the comission,  all of the sessions thereof are  open 
t o  the public =d anyone i s  f r ee  t o  a t ten8 and l i s t e n  to  the 
~roceedings .  llhe only exception to t h i s  ru le  w i l l  be-when the 
testimony i s  of a de l ica te  nature, such a s  when i t -i s  necessary 
f o r  women to t e s t i f y  2s to a t tecks  upon them. As a resu l t ,  
p rec t ica l ly  all of the proceedings are  open and a v z l l ~ ~ b l e  t o  enyone 
tiho wishes to  go to observe. 

"General Yamashi t a  i s  being afforded every legit imate def ease 
 
that  can be dvzllced on h i s  behalf. His counsel have a l l  been 
 
\~ r~ rk fng  i n  Octaber,
arduously on the case since the f i r s t  week 
vd~ent5ey were zppointed, haviag even gone so fsr a s  to send 
bIzjor George I?. Guy, Cavalry, to Tokyo fo r  the purpose of un
covering evidelice which may be used i n  behalf of the defense of 
Generd Ya~rl;.sizit~,. The Geileral camot  3e forced t o  t e s t i f y  
hiaself  unless he so wishes a i ~ dhe hes not been subjected t o  
anything i n  t h e  nablre of a 'nrel ininarg investigationt by the 
prosecution ? r i o r  to the act& o ~ e n i n g  of the t r i s l  i t s e l f .  Re 
i s  being accorded a l l  of the r igh ts  and defenses tha t  would be 
accorded a1 American of f icer  03trid.  811 of the witnesses who 
t e s t i f y  s.,-einst hiia must L3 s o  in his  presence and dl of t?:e 
ilocumentar,. eviiience introduced zgainst him must be exhibited t o  
hira h i s  counsel before i t  i s  received i n  evidence by the 
con-,lission. His cornsel i s  .?LEOe :~ t itled to  cross-exanine all 
~ i i t ~ e s s e stes t i fy ing  x a i n s t  him. All of the proceedings a re  
t;ken down i n  writ izg 211c the record thereof w i l l ,  i n  the event 
of 2 coaviction, k v e  t o  be 2p;?roved by General WzcArthur before 
any sentezce o f  the  coniiission w i l l  be car r ied  out. Generel 
MacArtt-ur' s reviev of the record v.411 assure General Yameshita 
t h a t  E?~,Y record of co:lviction i s  l ega l ly  suff ic ient  to susta in  
t h e  ~ 0 : 1 ~ i c t iDL. 

"Tile Xili tztyr C ~ ~ m ~ l i s ~ i o n  i s  a form of American mi l i t a ry  
court a;i5 i s  authorized by American law. A Kil i ta ry  Commission 



was used i n  Wcshington, D.C. i n  July of 1942 f o r  the trial o f ; '  ; 
eight German spies who landed from Germany by submzrines on the . 
American coasts fo r  the purpose of blowing up American railroads,  
bridges and factor ies .  In  that  case an zpped was taken to the 
Supreme Court of the United States,  t.he highest court i n  America 
and thzt  tr ibunal ~ f f i r m e d  the proceedings before the commission 
and, therefors,  mil i tary commissions as a court are well-founded 
i n  American law and the i r  l ege l i t y  has been confirmed by the 
United Stetes Supreme C o u r t e n  

Reconciliation of the foregoing statement with the book i n  reference i s  u t t e r l y  
  

impossible. A t  t he t  time, i.e. while Yamashitats t r i a l  was i n  progress, h i s  
  

counsel, as  ref lected by t h i s  formal statement of Ma o r  Guy, a member senior 
  

t o  Reel, ( a d  experienced labyer by c i v i l  p r o f e s s i ~ n  , was en t i r e ly  s a t i s f i ed  
  
I 
with the l e g d i t y  znd composition of the mil i tary commission and the legal  
procedures governing the trial.. He publicly pointed out tha t  "mil i tary 
commissions s s  a court are well-founded i n  American law m d  t h e i r  l ega l i t y  
has been confirmed by the United States  Supreme Court." This confirmed f u l l y  
aud unequivocally the l ega l i t y  i n  the eyes of counsel of the =ra.ignrnent and 
trial of Yaaashita before tha t  form of a tribunal. -- a fac t  which h i s  
subordinate Reel chp-llenges four years l a t e r  i n  h i s  referenced book. I d e e d ,  
counsel was so completely s a t i s f i ed  a t  that  time that  Yamashita was being 
accorded a f a i r  and just  trial of the issues ra ised by the charge, tha t  he 
gave i t  t h i s  unqualified endorsement2 "He (~amash i t a )  i s  being accorded all of 
the r i gh t s  and defenses tha t  would be accorded an American o f f i ce r  on trial." 
Could i t  have been aiivthing but h i s  own complete accord with t h i s  view t b t  
caused Yamashita, a f t e r  hearing the sentence pronounced upon him, t o  say, 
"1 want t o  thank the commission for  a. f a i r  t r i o l n  (~~ i??on  Times of December 9 ,  
19%). Yamashite indeed, as h i s  attorney s ta ted,  was accorded a l l  of the 
r igh ts  and defenses that  would be accorded an American of f icer  on t r i d .  
What more then t h i s  could one ask i n  the trial of an e n e q  of f icer?  

The Japanese reaction to the penalty meted out to Ymashita z f t e r  a l l  
of the incidents of t r i a l  and appeal had been concluded i s  f a i r l y  su;?,m?rized i n  
the ed i to r i a l  of the Bippon Ti:nes of February 10, 1946, reeding i n  part:  

"The story of the a t r o c i t i e s  which the troops under Gene r~ l  Yamashits 
commf t ted  has shocked the Japanese people no l e s s  t h e , ~  anyone e lse  
when the f a c t s  f i n a l l y  became known t o  them. The Ja.3rnese ~ e o p l e  
are agreed thet  there must be proper punfs'ment ?ad atonement for  
such crimes, and i t  i s  i n  f u l l  accord with the Japznese corce3tion 
of responsibi l i ty  for  the cominander to assume the f u l l  burden of the 
ac t s  of h i s  subordinates. There c m  be none who w i l l  question the 
f u l l  jus t ice  of the p e d t y  which has been imposed." 

I t  i s  to  be regret ted that  i n  the face of s lnos t  universd. acceptance, 
including the J apnese ,  o f  the just ice  inherent i n  the Yanashita judgment 
cer ta in  wri ters  of influence i n  American community l i f e ,  z s  well ep jou?.mpls of 
d i s t inc t ion  and responsibi l i ty ,  heve l e n t  themelves a t  t h i s  l ~ t e  dete t o  the 
Ym;lshita propzg~ada without apparent e f fo r t  t o  check the veraci ty  of the 
statenents m d  al legat ions  contained therein. By f a i l i ng  t h i s  s i ~ l eprc?c~nf;ion 
they became p a r t i s m s  t o  t he i r  country, i t s  record, a grzve in jus t i ce  a ~ ~ x i n s t  



t r i b a s  and public o f f i c i ~ l s  while professing a sense o f  deep outrage at a 
prkteaded in jus t i ce  against aa eneny national. 

Brigedier ~ e n e r d l ,  U. S. Am& 
Chief, Government Section 

Pleese i n se r t  i n  cover o f  ~gernornndun-
to which t h i s  i s  2 supplement. 
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