
BQMBAADRElT OF U l O  2ARC$~%S--MXLXT&WY 8$C~B$JIZ'Y 

ABE PRQPQWTPO8BCETY X&2&RFEWPSD 

Tha @pinion@ an& aon~XuoBon~ tha@saxpraassd hernia 
ai" the fndiridual  student autk@sarnd do not ~d)aea&~rlJty 
wpws+at the viewis ~f efOber The Judge Adv~&aEe"Wnem2'B 
3~82402QP any other goverma~ntalagpnop. R+%s~@ncraabta 
Oh5a stud$ ehoula Znelerda %he Fomg~ingstatement, 











ui€b nationsl survival. 8%stake, 

Total w t a ~has been avoided In w@enP,y e w s ,  gat-

%usP@sz* tlfsarmamnt and absslute war g ~ v e n t l o a  

taw not 11&e1y t~ oebisva uaimr~a3aocegtanoa within 

the farsaeablt8 future. T$s.@~eFoz-e, the abgb fopthe i~ 

wasX8 power&t o  re-exarainre %he 5aw of was. This trok 

s u ~ tnat asau1FSte %be fom cf ribual, bata p@rO"trwoto~~~r 

~ B s u l Bbe d @ s f ~ 6 & , & ~baxanee arcse@s?qrhuaastnftartrs~ 

aanaept8 wP%B %he malftied of mr, 

Eith the a & ~ @ n tof n u c l m r  waapona, and lsng mgp 

land, ssar an4 B ~ I PbaX2ves~yaayr%arsx~,€he rulssr pcbrtalntng 

t o  bo@baM@sntaoquimd Za0~ma%iarsaTZmpsstaase. 
UhfP& h@@Bar$~+~2B ~ . B E Q F I o ~ & L ~was utd~%efedIn 

&$metaupgcsrt of grouaQ troops or in battle@ betwen 

ws wajlaaals, at rspPd%ydsvajlogdad irrto nuaaerpuus ~gsZc~ms9t 

aP mss  8eva@%a%too,Weapon tac%RPr@Soggmp2bfy 
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autdiataao%dthe axiat iag law o f  w m .  Aacar&ln6JyI 

boaba~dmssntpraattO@l, t~ 80m@ d&gmt~,' ~ B F V Q ~ 'war haw 

by urssga-*rather than tbs gr&otictst devralopln& ua&cgr 

pre-@xi~$iag 3.egpl mstriatlann. Thta situcblon baa 

aaur@&wrktrra t~ aa#er%d i v ~ r o e  trions aonasmkng 

the e f f ~ a tof b 0 ~ b 8 ~ 6 m ~ t  kXoymm aakntain~thatQaw, 

' (rfuZsa of war,*,do not a i m i t  utSlXty,.., "'~ ' b r ~ s n  

st&%ss that Wa$m 'gmva8 that thema m e  a@@ff@a%im 

(aerial boeb~rdesant)Ier.. ..h 3  Qrrenspan asssFte that 

wA2X4~ " ' ( n ) ~autk3Q~Staltiv@ of  =lees elrtafab&y ta  

rqylotta a i r  w r f a ~ . ,  the p n c t i o r  is e v ~ n s dbr 

ttt. *~rnerolmlr8 oP mrirn."5 Stoao i n d i o s t e s  that 



a "Body o f  2nttt22t~ib1emZee of a ir  wc~rftam"dogs not 

exist .6 Honrer. wost writers agree t h t  latenutional 

re-aod5fiostt5crn of the law of war Sr neoelesary, 

Notwithstantling the above agfn2ona, i t  is maEn-

i n  	tmaty Icsr trustomry lerw fo~m. Yhl$ batis o f  war law 

231% major BomWrBaent rules mytg ooBlf Ped in treaty 

fom over aiwty years ago &ad eubsequsrntly modifi+B by 

6, 	3. Stone, %@gabCsn$~ols~f XntematisnaX - ConfXict 
609 (38 ed,  t$35$4)$ ee aSso W. BSqBop, Int@matian&Z 
Irr 814 (26 ad. 196hj 3 Hyde, Snterastlonal L a w  
?@a6 (2& at, 44, 1943) [I&~w@RegulLf~klonaam 

sine;ularly inapt ss rpg2Pe8 t o  aerial warfa- 1, 


7. 	Fha law o f  #at. rpplisser dtmriw smbd Roet&31Stler 
batween States or a ~eaognbzeclbsIlhg@~ent--butnot 
c9urhg c i v i l  ooaflia€s rZtb rebel fokcee wbi6k WVB 
ast o ~ g u i r @ db~2XPgeruernt@ta%ua, d ,  8Wne 
note 6, 8%369; U.23, D&p88of A m y ,  Pie14 
ti@. W-10,The L a w  af b n d  Warfare, st par&& 8, 1 1  
(1956) (bamaPter @She&ass PH S?T+1Q)$wree a 
C. Fenrlck, International L . w  653-654 78th % 1965).
W~#b)ve#r,I t  ha8 b84n ruggeef+d that the P a w  02 war 
be exteadad t o  inolude &u@ha f v l l  war $ost23itiea. 
&&,g &I.Qzoersnspan, note 4, a t  20, 621, 'kkaitisad 
Ia%%a~pesaekoegfng Poraee elso m u ~ terbfar by %be 
law of war when engagad in armed esnf l i ot. J , @%one, 

noto 6, at 315-316 an4 Supg. 1953-1958, at 
P. Jersup, i&Mbm e&Sw QS # & ~ ~ Q B B313 (1952);

Zn%aamatSaat&%L a w ,  hca8eay of B ~ I s n a e ~~f t43.e 
U , 8 . 8 . R ,  meaitute of Baste and Z&w 407 (D. Oeden 
t m a l ,  FarsLgs Uw@aga PubIi~bingHause MOSQOW), 



Far example, the bombsr4a@ntof ailftary targets looate8 

in a North VPstn&ao4so@c i t y  would involve a aonaiBsraCion 

of A ~ t i o 2 a sage, 23gr 2s and 26 ilagua Re@ulstion@, 

tepethar wlth an agpXisation of  m i l i t a ~ yneoss@fty an& 

p~oport%aa~lltyp~PnaJ,pJs@, iiowaver, in the intsmat 

af a2wrltg, bombar4ment m2aa  w i l l  be aiaonas~dirndi-

v58ua13y, wh@nev&r poaePble, 

3, A % D m E N 1 $8 

Po ~ ~ c s r t a i ntB@ fovadaeions for the wodsra m%e@ 

af bombardmant, 2% fs nwsaswy to coneider vs~Laue 

h l ~ t o r i o a lt~aatisaand gmnounos@@ata, 

1.  m ~ s o Z a r & t  * P@.tegobaxrp& 

%be Dsoloratlon of  8%.  Peteraburg of 186@' w s  

signed by ninetoan naitlona, The 3nitsd E U t e s  w a ~  

a p a ~ t y$0 t h i s  bsslamtlan. The Coatraating WsrtZsa 

8 IIX Philliasore, LPwlIntsrrr~tion~l  3ff ad .  mf%Y 
a t  t$Q-IBZ?, The t e x t  ai t h i ~Dsekaratien, l e s s  
eign&tures@,also  ; X ~ Joanta in~din 9.5. Dttsp't aP Amy,
Ra~phXeP =*S6t*Zr 2 Xn%rrnat$unal b w  271-278, 
App@n&ix B jh@r@aftetrskteB a8 9.A Pam 27-16142 3 .  

mailto:P@.tegobaxrp&


suPF@stng.$ o f  &l@sbl@Q men, or rsade~at h s l ~Baath 

whish wue%8@~elyaggravat* tbt suff@rAngof bisablad 

sea, or ~ s n d e rt h ~ i sdeath in@vftaBls" would vkala&e 

auetarar&rywar fay. " It 8l.o h.8 been sugpst@d tMt 

%A% Walaratian a a e ~not appxy ta a e ~ f a 2we~fam.12 

H~wevar,a b e t t e ~riaw l a  BMt the Dealamtian has n4 

10. J. Spaight, nets 5 ,  a t  198, &gland woa a 
eri~&itortp. r, the autbur's vfsw does met 
ref2eat t b  apinlon of a31 $&@lash #rft%r%Mts 
RQE9 ra, 

mailto:suPF@stng.$


bindlng s t r e a t  whatever. j5 as its cuetornary provisions 

%baa 	 exfs@ia&general law an8 uuotom~sf war. 

~aifflfyfatematlunal war ZPW. The land wasf&re =lee  

&ague CanventSon I V  w i l l  be cited in thfs  t e x t  as ikm% 

fV m d  the Anwtex ikp~ 	 ) b68nRaar~ul@&iQaQ, I% %.a@ 

etsts4 that the "~eoondZon$@renas, In $act, pmduoed 

only the BBPM ~t )ml t& tiad 	 %haPB the f i ~ ~ t * ~ ~ - - h o w w ~ ~  

13, 	& M, l? 
%%ji~azit~ * 
24 311, 
ata%bst fa%@f"8eaaue9 a f  the b t b s ~ n s t ~ l t ~ b  2nPte-

aesa sf t h e  62, P d ~ t e ~ ~ b u r ~  1868,
Declsra-tlon of 
oonaluaPoaa that $ t s  tatu us 'ae an fndepaa4@ntaosm 
50 e x t m ~ @ X yqu@at$%1;1$.$2@' t-tand $t has 'X%ttXa 

~ e E e v a a ~ e  8kou2d pmv&ll  aab
t o  aadarn warforat' 
reXargat@%hi@ Decslwmtterrn to  a Ifmba fa A b s t ~ r y , ~  
a.G. Fenwiak, J$MPPQ B Q ~ $7, rat 647-668. 

mailto:qu@at$%1;1$.$2@'




It should be noead %?atin 1907, the Gnitod Jtsteo, 

of proJec t f  l e e  From bal9eon~. Tkia dwlarat ion (Bagu+ 

D@~laratSonA X $ )  i s  w92haut lagal effect  today, 20 

I ~ G U B~ ~ n v ~ n t l o n  B O ~  	 QB54,d08e apply i n  tkf c4 
B@Q&u@% a$?the 'gensral pa~tiaipa~isn'clause in 
A r t i o l a  2 OF tho F~g'tze5onveation o f  19QT,.,,(D)uC 
by 1939 the$@ru3.e~ra id  down in the Cono@ntP~a 
w o w  mcogaiaotl by a3L oia i lLcab naziona, and # e m  
mgardted as bean8 4 ~ e 3 a ~ a L 0 ~ ytM laws and~l? 
eiustsma o f  war., ..U aXntemetioml .'3~ana&~rtee 
o f  %la# 8ed Crees, Oraft Ruhes f a r  the LEaf%at%on 
of the Gangers Zn~ussedby the Civb23.&a Population 
$B %bag ef wax- 54 (24 ed, 9958) (bereaft~s@it& 
as E%d C P O S B  ~ J P B ~ S  Greenspan,Wules)g 339 alw 24. 

as%@4, at 5-6 (author meo&nSt@sthat wuob 
of the dague Re wI.atfons gxpress a X ~ ~ a d gexisting 
au8fomo of war. f 3 2 @headon, Pat@mat$omaZU w  168 
(7th B d r  LsPth 1944)a 

$8, M, Oreenap~n, note 4 ,  &ti 9545 3. B%ons, 
sotier 6, at 3'9 ; J. @partgkt, not@ 1 ,  a t  
428 lhlsg 2'i0$%6, rmQa 1 ,  at 29-91 r 

21, 	26 3t8t. 2391, 2,s. 542, f I  8IsXloy, T ~ e a t i @ s2314. 
L banvenl@nt~ a r * t i & lt e x t  of l A f a  Z~nv@aztlom28 
located a t  end%x P, DA Pam 2T-161-2, 
a@%%8, a0 



n p o i l l @ d  could be boabarded in an . ~~dafanded  

l0%&1% pf fav id~da eurnnons uae @vsn falkowsd by & 

Zmmediats act90mt5naa nacsssary , Br$%cle2 autborieed 

warnine .24 iiovevar, wa.the naval cosl l~~nder ~ e q u i r s d  

t o  @xaso2so due  aara, wh4n t a k l n c  imn~dieteaotion, t o  

%haconoept o f  m23%ra~y~b$ectiveawaa extsndm? %a 

sbiotiera aerieal warfare ru2as8,26 The ramltr? of thoir 

labors, we- ~ B W C O ~ C ~3x3 diab,:ua I<ul@~t o  of L P r  barfar@, 

23, a,ailatary work@, ai%ltasy naval a~tabX$$h?, 
meats, &@pot@ef araa or Prar aat@rial, worlnbipe 
o~ platnts whioh oeuZB be ut5X2aaB by the boetf&% 
fla@L or ax%g &nb @big8 of+ war In harbour, 

Q4, 2 Opgonhei~, nota 98, at  513-413. 

36, ;"a. R ~ y s s ,  note 1, at 174. 
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St ) of If&@@ Air ~dogCsda rrtllbtary obJeotit7.a t e s t  

a i l f t a ~ yobjaot lvee ,  n r a t l s l s  26(3) prokibited rbe 

bambar8nent of c i t i ~ g ,t o w n ,  v19lagaa and b u i l d i n ~ s  

ap%ral;lucln; arid probttbf tsd %1116~tqo'tagect 9ve Bombarc+ 

homba~dm@nt a f  c i tios, S o w n ,  villagen and bufXC inas 

in tha a%mtkdlat@ne%~bOarlrsoadof the operatian a f  Land 

tPons of hir8g:rao A h r  w e m  ~ecognZzeAas beink: \,iu~s~eal-

5T. A I@text  ~f thbm RUEBB asnta ined  at Rppendfx VI, 
BL GT$&ia8*~3, k - f Q 3 8 ~ ~k 1  at QgQi i%* 

na%eI, a t  213-214 oostaln~s partial
t e~t -P8~tIs l@s22 thru 2 0 ,  

28. a,milittwy f o ~ c t ~ s ,  QstablfokAa@ntaworks, or 
depots$ raatarlea ~bnatltutlneOnporten%an8 well-
Lnoua c@ntareeagoh~edin the manufacture of arm&,
aasiunltlon or B$stinctirekg mllEtary supgX0ee; amit,
l k a s a  of oamwuckaatisn or tsanspokta%ion used fa r  
milP%arygusgeses, 



(3') wasr; dtbxoocxea+8 COP arsanCS#g istn sx*t;2Z$asila3. war sane 

alatlaottoa.J1 'Phmm .orXy ob)@otiens were re - r i i lmmd,  

*ia the 25gk.t; sf later at~prisx?ee,(" Wrld Maraft@?? 

1 r , 3 ~  mo.u#s the pmhtbttioaa ooa~aiaedin filrgw Air 

'would have eub&t&ntiallj cru~bsdaSr p o n r  l &self',33 

%hBWP+@W a a P g  W V @ P  ~ Q & W $ ~ ~ Y0d0pU%4 by Wly 668uI)m-

& ~ ~ V B V % P ~  h6V'@~8 8R ~&IwtLZl$bd@I@@%&&@8 ASP Zik8 

in tha ha& of &@ria9wa~tamlow, Evean today, one 

+saEnent wr5ter li!ainta&n@that tharsa Rzrlrss brc&'4al~ong 

pcrsualve aubhorlty*.>& DuarrrseLy, i I  has Wen 

~lal@ec%CWt &@r A l r  hars no% Rard a s%@n%fioscntin-


f%u@nra+813 BairllPgemnE graatiee Hsrr w y  ar%tSaa% 

1 ~ a t t @ r ' . ~ ~thlM w2.it.r sayA iadioatss that H.y@ 

note 6, at 6OBt PhllilLp@# 
2 I  ma, Vo~h,L, Rev, (Parb t 

3 (ikgutb A2r Sai act law at  a12 

mailto:1~att@r'.~~


+abedy some prfaa$p%saof a ouatcpasty OF QO~SJC#g@n~~ab& 

nntfowl s b n a ter*37 m d  provldaa a 'ccnrenien$ 

e$&~tfag*gs;int'fur ang Puturn sttsapt @Q air Xaw 

oodi2icr.t Wgua A i r  prlaci~Xasogpa~entlywar@ 

eonsida~ed$n the fornulation a% the Redl Cram Draft 

~u1.s.~~ Further, %he Hngua Atr prinolple o f  s l i l i t r r y  

abj@ativ@ b o  bean uonoid@mB, tog@%Reruf %b Magus 36X, 

as pmrZBing st boeis f @ ~aaaoo~gl2snoawith the I C P ~ B ~  

intrrpmtation oi. ~ ~ t g o ~ s~ g u e  ions.&Q~ e ~ u l a t  

C. 

Za 1992, a Geassral Daaawiaehaa bP th@D%sam@ant 

@f3~f@zlss#@+ a% G @ B ~ W & , 18&8 Q o F $ $ ~ P @ ~ % Q ~~~b$equI#%fy 

r@asoZmitdtihat air a t i t ~ ~ k ~ 1 . ~ 3  a%rl5iaane shou3.d be~ga%rtsE 

pru-k;l$bit486* HBWQV@F~ %hef3er@luf;&ortnever asquf~ee4 



binding forcs ." 
In 1938, a reeslu%$ono f  the League 4P Blrt$@na 

BseeaabZy @@ugh% $Q p ~ o h i b i tany dal l .W~a2e&%task 09 

E & V $ ~ & & ~ $ Jmqu5rs %hat anlr $%@atZfLaBlemLS%t&ry 

ob$sctOue$ be Beabarde&g asd, mguh~glrthat osrtal 

attaok be earrle8 ~ u tfn 8 rnmner to avo36 a&;r+ra3e@a 

bambaMm&tataf the %$vifiaogapuXatisn, Tbka gmoltaSs& 

i a l l s ~to aequ i~agemral aca~ptance.~' 

Pn 1958, the WQQ Cruee pub12$h98 a maant3 s4ition 

t a  thgf r AmPt mlee Baahgned te 1 1 ~ 2 %  d ~ r i g s r sw&~t%w 

fnourred by the oir3lian p ~ p u l a a e . ~ ~Thesa Ru1.e 

purpcar% ts mapm%eat&BE@PW%iaml bu~ni2srSrn 

rstir~n&a~dss. &orever, ttu %ad aross l e f t  " to  ~awcrmmwat@44 

%$.6 ~@14wneibPX%tr ( t h d i ~ )~k@quP~@aent~POP ~lbgboQ$ln~ 





Bagus Regul~gtticsne,tbr@u&mriaue  8taees of u@&g@aoa-

i f "  l o s tion, 

Wu1,as wrtas5.nilag. t s  arbssuXt Boa8&Mme3nt~$inoidrntal 



t e  16, at at@, 5178 2 Wheat@a, 
4164  J ,  Btens, 

Rot. 4# 
8% 11 $ b t 9 1 2 ~ ~  

oea of the 0,8.3,8,, 
A. ~ Z W , & ~ B ,  a ~ d  
n, B , 8 ,  $2@g Q B Q ~t 
t e  7, a% 6?5# d l  8paighf, 

%be u@dla waras er8dlebd to pre-
a~ds@n%br balZoan@): a,$R 

Q"PlQ, roots, 7, pwa, 42 bs%stslsri"There 18 
n@ prahSbition of genaaml app5-i~atlorraagain@€ 

the a9r Q$ B ~ m b a r t ~ n tfraapt%, 
or ofkey leg&$im&%am 2 1 1 4 i a ~ ~  

&pbrrsiia ~ v i ~ P & e U ,  Yhfls PW 27-10) 
dg+@ not, @ t o t @that aesial bosl~b8$rd@eatSs pr@serDb@& 
by drtiole 25, BW, i t  bas titlgpifZts&at that tba, above 
pragmph aeti 8tWmpt pXa669 txndei@rnQeA
pIrae@wfthis fh& ZBoC af @$barp e m l t t d d  rip 
target$, .PMllige, rra3te 35, at 382, 



Zartrs~wimor toms pmteoted bj Zoptn. TAB,an early 

p~&ot$cad@'glreX~p%b%tab onZ$ fa r t l f iad  plaoos aauld BQ 

Bonb&~deBp anti, that ogen ~ t l i ~ a ,cir%lIabrr11Pe an8 

P P A T U ~ B  p ~ o p e ~ t y&t&~uldb@ ~ p r ~ d49 % i t h  the &dvent 

f ee la  t a ~ e i m ,unwa11@6, ~ ~ ~ M . M I ~ C IL Q W R ~aaquired 

gwatw nllitam 89icj'zaiifaano@,50 Thle dovslopment 

pa"onptat3 $knat PPFBG 13eague Coaf+e*@aae Z;o adopt la n@u 

HbeFen&@ap3e-aae" $%at Sn 3Peu OP ah& *fo~t%Ed@bpl&oek 

ccnoapt The B@aond8 a g ~ eC~nteranoeextendad tho 

$ef@nB@d pL&ae test &s c irauasa~ibaa&rbaPa@wall  as 

la%% bamb&s&~n%,Consfbe~%n$%bat ia 196L maoko~ 

d ~ I v e nwlr~rafehad not bean used sn Iwm'Bo~drntanfai8-

s1one,5~and that long raage artlllsrf, surfrcs t o  

surf&&@mizssil@a &ad r ~ s k ~ t awar* n~nsxitstent, i t  Sa 

appamn%tW& bhabom#nt WSB view%&prS!a&~ilya8 a 

osabat mas probhm r 53 The only foreweable exo~ption--



U n d m  the  "deiatnded plaoa" test, a pZwae (21atsB 

in B r f i o l e  25) was c~ns id@r@8 and Chua subJea&dafendtv3, 

to bombardment, not cnLy li'i t  was, in fact, fortlll@d55 

but 	Sf' oomba%foraw w%repmesne in ooaupa%ionor 

even pan~ingthrough it8 boun8s~ias.5~ A o i t j ,  town 

or viLL&g% also m a  aon@ideredd@fead&d whsn e f o r t  

log5.t iota1 support .57 Thsse oritsria L F ~rs~~gnit@d 

by the DopeFtment o l  the  

Bquallf iatpartant was the fac t  that Ar t io3e  25 

55 ,  	w h a t  statuls has a farr"Difiat3town, &,&J&Q a,@-
-# whaa not &&'on& agsiaat anSt ~ h . ~ Q e a %  $0 
s%tsck4 I t  wsu1,d tapwar t b %  suah 8 pXae@ i s  
Iriulds$exrt&ec%witbhn %be areetmkn sf Brt9~3 ,+25, BR, 
M, Woys&, upxti~not@ t ,  at 1&, 8 ,  Howea~sr,a stmng 
gre&umpti#n @ x i @ t athat It@4@f@n%98 be PI@&$~ 1 1 %  

~~bfid, O ~ ~ B L ~ D  ~ ~ th%~ % O W  fsruslrt~&By b k ,B X @ @ F ~ ~
@oev@$i t 8  intsnt to  s u r ~ s n d e ~  ths attrskfwt 6  
Ploroee~, i4, Oreeartipsm, u q a  note 4, at 337, 



eoukd be wsasulted and subJeated t o  Reavy bombardment. 

F&xring ~ u c han ateoak, a c c m w n b ~ r~ o u l dsang& h i s  

art212ery over &ntira town, pmvidied he took "all 

Befended gXaa@a, euspently applies t o  naval &nd air 

bombardmentsda &nd s b u l d  be epg1l.d t o  bombardments by 

$9, 	&y~ 33 N i l .  L. Rev,, note 42, a%
$Is, Hsta the sffferenee La, knvea%m8nt, bomb-arGmsnt,
amau2t and @leg@in  fit% 27-1 0, ,oau~mnate 7, at  
WW, QO. 

60 ,  	& 2 Qgg@nh@Zm, nrrta 18, at 418, Elowever, 
i t  has bssn a$@@ at without madlfEoa&9~n 
ArtlZcle 29, XIcllsue Reg.fkation~8, e22~wedboabsbAmant 
of @dPhtmsr b b J e ~ t f ~ e a ,fl? 8 p n  ~QWRB,whlcZS cotfi.18 
nut be '~eaoh@d by other a s ~ n e . ~3 4 .  ROY$@, 
note f ,  a% f62-163. 

BP, 	 3. Ston@, nota 6,  at 621: +re 3p1g,ht, b _ s ~ ~ ? ~ 4  
n ~ t e1, 252-253: G, Feewiost, jg&gg& 
aote 7, a% 676. 



63. J. Etone, su r net4 6 ,  at 560: 2 Qppsnh~is, 
noear 1 6 % ~  Uoth ~uthorar@~@mi== B U O ~*,at thPt 
bo&arbm@nt waul4 be l&&i%l~ate, if 1% 2s true that 
&eao;~'alnsvaX and a ir  bomb&~da@ntuan be so~duatsa 
withfn the of ope~atSoaa(~oabsz%eons) have^ 
theugh &Bern58 no %nt@ntion %s oocugy the boa-
ba~deBas&&,' N&vsr% an8 a i ~farce@were given
%Mala%Stud@,bsomas wither Inh@r@#tJyposs@ase& 

5-2es.sapab53itiag@ o l eerouad 
l n ~ b g l61, oa; 684-6S5, 

Su~$ak, 


63,  Thie B o e t ~ P n eis not w%thout%iait&tian, A r t h o l e a  
23e an8 238, HR, htpwss adbit%omal r+~ui~saent~, 
whiab e h ~ u l dnot be srbu~ed5nt ntfsnall even++du~ lap~ s a a u l t ,  Also nsW t at  he& m e a  Draft 
rmlea, n ~ t e19, tat A r % i o l ~6, hragrapb 2 ,  
grsposB a sew mle bamd an p~a%eotianof 
buP182ngs wad wan&@f tma@porBIwhish ape P s s  the 
m i o l u e f v ~use and ~ o o u p e o gof the o f v i l f m  pup@* 
Xaae. i.'urtber, eistee 1949 be031gererat~aaogufre e 
taint oblfgation %a eater good faith,  loaal  nab~o-
iis$tona icr the rwsval o f  various slaeaoe of' 
orvlllanw f~ssa beefegwl or e n c i r d l ~ dass4 pm-
@um@b$gbefops barnba~daenlor attaak i a  @oasmenosd. 
Qea@v&Canveation RaPatfoe tc $Bat Pp~teotPbnaf 
@ivTXSanF@raonef n  T i m e  o t  MP,luguat 12, 1949, 
a ~ t *I T *  Q95f 6 lirl .2.  3516. P * I * A * S .  l o .  3365,
75 U.i-4.2.b. 2 7 (h@)th@4f%b~ kiowiB~@T,B P ~ B BQ8 

mailto:@oasmenosd


fiwaya 9 x i o t Y  QbvisueZg, i n  tha heat bf battle a @am-

W ~ + P  m y  lrsat be able t o  d%ttsr*~insthe ~ x a s flooration 

of a&&pe#aAve f 5 ~ a z~ O W B V Q P ~  asoasianallpammy i t r ~  

may be p5np@bEsd t o  a spaiI3.o a@wujltares, 5n th28 



detEns4 a8 b~1n.gmddf~nd@t%,en8 ans wM@baauX4 b t ~  

eatvny sgpoett ion*66 such a Eom oould not ba bcnsbaMsd. 

Vlth %he adteat ere' a+sl&PBsmbar4a~nton4 long ~ 8 n g s  

a~%21&@ry,%be prebha beaaas & o ~ t @ ,  C@ulB a akey 

outs949 the ambat Eon@ (hiate~LanrSaiky 3 unSla tesre~21y 

&@aless ihse l f  '%pan" as8 therarby sbt-8i a  bsmbarB@~~% 

imun$BgP Pt B e ~ n~ugg@e%sd t M t  tb@open @ i t y  

@QQUspE arsrrar OSbPI Z#ti~1#4@& kk@ W3tibgtto ~ f i W t db83~3~3 

%on@ @ 67 However, an egur13y @wadposlt%oni s  that en 

un&ef~aQ&,bfat@rla%4o l t f  aannot usilatara13y grevBba% 

bsab&rdw@ntat? &fay ~ikiCaryobj@o%fvra wlthia 

I t s  baundarisa lhsn under reoant treaty prcoielon~, 

~ B Ba~tabtiabasntsf  seX'atp &at% aswt-1 ssne f s  ~ u b j e a t  

t o  r~uturlradbgnition by the belligerent p r ttrs.69 

Pur&b@~,  wk%l&aaknaw1o$gfra@&he R M  Crpoa@Ckof%% u l a ~ ,  

%he hintf@rlan%applSsabSEStp oP &Be e p n  aity ebaaegt, 



~ e g u i m rt b s  all be3llg@mnteaformckSly r@00@l&eauoh 

Bta8t58." ~ h u sin sag opinion, no rlght erlsts undar 

ereate err ogsa hirttwlas4 @%%ye 

2, $ha RuZeb. r 

Puriw W Q F & ~  W ~ P  063~rnanyB ~ l e i Z yaeie~stesdthat 

Borrrewr, Eke BngJo-Prasaoh d o o t ~ i a ethat a l l  aLlftsrr 

OBfmet iras rere subJ@@t t o  botabarllaant provatled ,'' 

$ ,413 deoa.w73 The &Iliaca3.0 bombed J hlnterlmd 

laad targaea, gym# b & ~ t htez the &@rS&l B o ~ t r l wW ~ L F ~ ~ P B  

or alkltap3 objocstire." This dcotrine ha. bmn Zoos.ll 



.. I 

d@a@rkb@dee ',,,t~ right t o  barnbard objeats of #A 

gkme and thus, witRau$ F@QQUFS@80 bo~barBm@nE~b@%tr@g 

tar3 obJ@oti.rsinta tho &aye  A i r  ~ u l e e , ~ ~.nd dlsra-

g&rbedA r t l o l s  25, Hawe ~ a p l a r l o n s . ~ '  liace that 

mailto:obJ@oti.rs


9 

-* 


Whir@P adrspta the silitairrp ssbgactive 

t m t ,  wfLAout di@%inatioa an 06 the f y @  of  waponrg 

ocno$mcd, I t  a l l a  r c t a i n ~the d@f@ndadplace conoept .80 

Tbts sug&@$te t b t  tbs U n i t ~ dStales ibmy, a t  leaat, 

he8 not e@aounoeb A ~ t i o l e25* Ba&prsRes~ulwLionsarps  

Baing eompZ@tsly i n o p ~ t % t i v @ ,9% is, tharsfars, my 

opiafon tlkant -9&F R&&&&&gg, . I s  n& 

-,
 ria faat ,  d f ad 

- t Z 6 J ~ @ $ l S t ~ * 


Rather than 4svPsing a workiwg dei2n3%ian QP 

"~33idargabjsativd' &@vBF~c.~sowces 2 1 e t ,  by wag af 

&xa~ap%@, t U %  so 30m t+a,rge?&aoartaln t&rgt?%a gualSPy, 

OF& m t g a  an w u r m  ~tatf;a@: 

P&c?t~rrSts$p~obtr.t%lng~t;lfiitfon@ 8tna 

a#Q OpwahsBm, nate 9 8 3 ,  at $EP-523; EtatI's 
Xs%@r~m%ionsnL th @U, 4. B%=ZRBU v  P&&P@@ 
99241: J, bwi&t, net@ 1, rr"e961. Be feed 
Cmas Draft Rulea, note 19, ct 6 5 - 6 d b l o h  
&@&now%@&&@@ t OP @ % I i % & qQ ~ J @ o -that % ~ % n e  
tioe ks haw en @atab%i@b~bpule o f  warfass. a

Bc, no%@ bSr tt A ~ % f a h16 and Annex $, 
A r t i a l @  4, whB@h b bp1iaet ian r@a~@f&tm%ha 
~ & Z t & i t ys f  %haa lf 2tary obJeative3 &oatrins*a*3 Brd&, &gpJ& ~btce)6,  a t  3824, 

mailto:&@vBF~c.~


m l l i t a ~ y~uppXi&a,m519tary caape, ware-
houses e t o ~ i n gmusitS@ns an4 m$l5tary
~upp1fa&,port& &ad railroad8 being usad 
for Eh@ t~aasporla%Iaas f  @hLitorgeugpXlet~,
and othar p3ssukn $&vats8 t o  t$a imppart of 
m i l 2t r ~ g~ g a r ~ a tiane OP Sh4 e&a@a#eo$stf on 
Q$' %robpam y  alaalsro be attseksd end born-

8lbarQed n 

R91a8 ettaspt to  dailas th. tera a l lttrrj obfsetior,") 

? . IE~pfidaaf~wbde4, ) Lkst  doe8 aat purpopt
t@be #xkssuat%w, 



85, 7 % ~R&d Gmaa Oraft Rulsa, stat@ Pn partinsat pfto 
%%% 6b3@Qt%~@Q b&lW%&fXig ~ O Z ~ Q W % Z ~ ~  

o ~ % @ $ o r f s ~are theaa o a n ~ i & e ~ e dto be ~f &sner&Zly
~@B~@l i i~ f r@bE B % ~$%lts&X'~ 9 ~ ~ ~ ~ 8 ~ @ 6t : 

( 3 ) 31r~edSoroe@, including auxUi s ry  ar comp3.e-
aPeatory o~&miscatlans,sad, person8 who, thaw* not 
beXaming to the &Bsva-a&neS~nedfarmatisna, never* 
th@X@a?ittake plRTt %atEh@fi&timr 
(2) PssStioas, In@tslPatisn@ or ~onatruct2anra 

~a@#pP@k%by 2R44 11"carbe~i ~ & f ~ a t . ~ &in asub-p&r&gmpb
Z dtb~ve*aa usXP )as oombast abJ@ct%v88( t b t  is %o 
@a$, %h4bs Q)J~QQ%%vW~whi@$ &FQ af2'99tky ~c)ZL%ts&%@&
kn battXo betwean Ian& or  %@a foram % n ~ l u d i ~ ~  
alrbo~ae$ax%@@). 

( 3) Xnst&lkat!LOBS, @@netructbong an4 other warka 
of a arz%X&b;nt~3nabture, labu~thar bsarmake, Partif i-
oa%%on@, gar Hl@%strb@a(4  BSni@t~bes09 A r ~ . y ,  
~ V Y ,  PGPW, H s % 3 0 ~ 3*&i%b@rB u ~ W X ~i dblaa 
at he^ or@ins %orLhs 4isactZoa and a8abketrwtian 
t3f Bl.%zi % a ~ r~POIZ%%% %6t3$ 

( 4 )  8tor%rof amas or s iSf tasy  ecuppl$ea, sush 
a s  mnit$on &@p~, @%era@ut eguigment sr  h r @ X ,  
WBicP@ ~ r k s ,

( 5 )  %fs$feLds, ~a@ke%faunehing ramp&sad mydnl 
base hnetalla%%an. 

f6 )  ' P ~ ~ Q B QQ$' tbes Uare and memo OF ao18~wlaa&fon 
(railway 2 inw,  scaa&s, briQges, tunaele and oansls)
whsah aeps af  fm&lgda%aaZaP90erry Zsngm~tbbn~~a~,

( 9 1 )  The ts@%&llatPone o f  b~icaaderaakbingatad t a S w  
a i a 5 m  ~ t a o t o a e :  %&sph@naan4 t e b ~ g ~ a p l i@ a @ W g e s
a$ finbra&ntal sf23tary $m~wtanoa. 

( 8 )  I~&us%r%eao f  $un&men%aX%apor%anos $or the 
aon4uad o f  tb@ kart 

{a) $adu&tri#8 for  f;bta W & ~ P A ~ & C ~ U P @OX" a ~ m -
sent9 out!& a& wrapme, ~wnftions,rocket%, @big#&,
i ~ s l u d l a g$ha aanuisatur@sf ocaea~ar f@# BIZ 
other w a a ~s~ti@r%al.g

f b )  industr%e!afor the aanufaa$ur& OF @ u p  
~ 1 5 s ~m d  aat@~i&& 0% a s P l l W ~ yobarazoCeP, #u@b 
aa tranapaxnt an# ~ornmu~s$cotSaaa mtar%al,@quip-
ment far the &mas& famtmj 



fit119s that any J i@tedtarget be oonei&@r&# &a a 

m i l i t s ~ yobject ivs ,  " p h e e ~ p 

g&$i%r"uCllng6~.4 .r~f.F@-

$&wntr$a."06 Although not specl i ioal ly  mentioned i n  

th@ Draft,  w g s r i n t 5 s ~ ~ Nbs8tsuaCion would v i ~ l a t sA r t i a h  

( c )  %&ato~S&$QP pzant~oons%ltutPng ether 
production and manuiaaturlng arsntse~of fundamso%a% 
Zxwgss%ancefar" %hieeontimat of w m P  B U O ~P ~ Bt a a f a  
a@tallurgioa3, t+mgintmsingand ak@mia&l Induatrlsa ,  
W ~ S @  OF XC)"UFPQBB%b X B & ~ % % Q Z ' ~ ~=$US@ @ I L I . I E ~ ~ % & B ~ ~ Y  

( 8) st rag^ an& tr&aapast inataZL8eiotas wBoa@
be%$@$u#~t$oai t  re  t o  serve tiha 5n4'~b@C~i66
~sfarre4t o  ia (a)- (a ): 

(e ) IaeBaX21t56ae pravldZng energ$ maSaly fQP
natfonal ds%%n~@, goal, bebas ruelo, or atoale
%fi@rwr p%anto g~adti.aZrrggas ar @ l s o t r i o l t y~ n d  
msknly $or @iXitargoonru~gtisn.

(9)xn@%aaX&%%on@ o~ne€%%ut%ngsxg@ri~&nfel,

r ~ s ~ a r o h  on and Chs b@vsl*asatre8 far sxgwimnt8
a1gsaenE o f  w%apan&and waLr mter%sS,
IX. The faX%~wing,how@u&r,are excapted from tha 
fore olng l f a t b  

cr  7 Persons, construotkon~. inetaklattons cr 
%rawapastwhich ape prota~t&du&%r%he Gen@va
Csnventlons X, X9, IZf, a? August 12, t94Ff 

(2 )  BanwaomWt&nt4s 19 th&&me4forces w h o  
sbvfously %aka na 8 o t f v e  or 82rhct part in bos%%b 
i%f@r,'&. ~t 72-73, 2% wota5d app8ar that tbsr 
%rn$k5&1 dsterainat8an sP wbatber a agso$flo target 
W e  HPwd&menrtaEimpw%an@efor the cson4wat o f  . siCh@rw i $ X  be s mPlftarg or poli%iaa$
;astsra9nagtan. iiuwrsrre~,&ray wrrrr aotiolz ~reiai@texy 
may ba aubJs6?% t o  Jua$@is lreview, 

mailto:@ILI.IE~~%&B~~Y


oaa2, lraac ur8niuro &ard aiailtar t a i n e ~or P S Q C I B B ~ ~ ~  

pXfil-n%e,w~uX4conatituto le@tima$a w%litaryobjcctlves~ 

witbin Ohs ~eaningaP that conoapt, 87 

2 ,  m, R & I y d T ? m  

'&s quaet2oa fr~qexo.n$Pyetrlfsres a& to &at cxtesnt 

ths a5vPIlan popt.13w e i ~ nmay be comeidered miXftary 

objeetivae an% BamMM&d, IIfstorEceaZlg civilians, an& 

ssrtain mIPitaky p ~ r a s m s Lfg,e,B~ceosaand ckaplaln~a) , 
was'& Q Q ~ B ~ ~ B P W ~  p r o ~ f i d ~ d98 n~n~)0nblktt&tnt8, th%y elfd no% 

en&age In h~~.ZalZesotian ega$nls%the @n@?&y.&@fore the 

advent o f  rnsdarn warfare @%vi%%anwoneombatants r a ~ e % x  

were orzbg&utsd t o  ~~ow@Q@P,a boabar&r&anlatteok.  tlu~ing 

WurXb Var 2 ,  Gskm@ny ag@nlysa~a@sQin t~rrarbaahirig 

sf ~ ~ f i n h  in Sorld Far f f  manyeit%~ena, Further,  

a$vil2ans ware L ills&--&pp~oxfmatd.y?D,WQ peapla dke6 

aa roault of  af two ai$ien,the ato~fcb~%b&~d@@n% 

Kiro%h2tea and E a g ~ a a k i ,  Tha ok&nsing aonditiane o f  

~od@r%r as, thsmrfa~e--@ueh mar9 s i f s a t i v e  weapons and 

absolute need f o r  B ~ ~ e m y l r i ~  war pfodvetlanc%nenaay's 

aap&bZlitg.-*A8va p~aduoeb81 4sfRLnSte rdea I n  n~ncctm-



betwesn aaabatant and noncombatant bslr become o b e ~ u r s d . ~ ~  

i%pa4&btPlslreB 8 w ~ g e s t s bthat a diatinution m e t  bo drawn 

batweon tm@noaoaab&t&n%s &nC a$vSlian war workera who 

carnot cla2m Samunlty Pram attahk,89 Btone asecrts 

$@roe B U ~ J ~ C ~to dtredt  Bcxevsr, the m a J a ~ -

i t y  o I writera auppopt the view %h&tw n c o m b a t a w  

not subjeot t o  &treat attaot,81 Thia latter p s i t % o n  

88, W e  GF@BD@D@=PI,@ ~ m ~  531 2 Qwetnh@lsl,note 
aote 18, a% 215p2W; C,, Streairnuah, The L@@X 
tkcanss o f  the DsctXamtiorra of t b  aetnwal 

Qsa~aBlyof abs ijaitec! & IO%*IO& ~ & j h o f $  
%he ~ B U QqS6)5 Ilzrlta%, note 61, at 6@6; 
9, Bchw&re@nbe~ger,The Haelmr %%apon&
tB-+PB 1t95Erfg % l&ahton, note $9, sf 
170-471 (The &latZnot%on ahou wkolf~hsd), 

$9. J, %palrht, noto 1 ,  a t t  44, &.t*M?, 261, 264, 

$0, 3, @ton&, -3 nata 6 ,  a t  Q2B. 



p r ~ v 2 e i c n aof Art l c l o  25c, tiague T:@&uIat2ons--wkiisk i s  

not IPxl:lteQ, hc appXtcarion, aerslg t o  kncay combat 

Irbstlents errs s u b p e t  t o  i n j u r y  QY Bsa%h 

f ro3  the eonrFiuL"2,of &ilItargopera-

t l a n ~ .93 Further, Ebe %ere gresenC~of non~ontltants 

render ths tsr$,@tlamun* fur@%aattaek,9* 1,
 fwt.  r 

92, &ill%~ ~ n t s ~ m ~ ~ t i ~ ~ ) s a a l  note 79, o% 471U w ,  
{The &uthar' @ ass6~rYion~that ao&os@batants PI 
88tbjeet to f@di~@~tInJu~ywh@th@r the ~ i l i t a s y  
opratzsn w a ~~easan~~33.gnrslcaaanry t.r not, a p p e a ~ ~  
$9 be a statsa@nb o f  faat ~ a t h b rthan a legal
aoaalu&&an tba& such an op@mt%anwould be l eg i t -

nste I F ,  at 346, 

93* A wfkbthry as%Iont o  bs X e g i t l w t e  must aest the 
two tsE3t8 Of %iilft~r,ya@c~ssf&y&ad p~sp0~t2on*
aXhhy, B~esagrPm~iplse~uGe%qax@ntXg bew i l Z  
Q i a c u ~ a s dPn de ta t l ,  



groviaiow bad be@& inobrparsted l a t o  the Red Qruas 



1 , A r t  I3pmb~rdrnontb m 

T i ~ swarning ~csgtnfrsrbentefor  artil3er~'trambr8m~nt 

Iha purpom of natiPAoation is t o  snable p r i n t &  indi-

viduals, wlGh3.n ths sraa to be B0~bam3et3, " t o  aeek 

sb@Xe&rn and t a  prataet t h ~ i r"vaXuable p@~saxaaZ 

8% 27-10, a ~ t e7, rE prm. 43bg %. C4reea~p.n~ 
&&gg note , at 398-339. 

99. j&.g M. fWaswrep8rn, gggg& aate 4, art 939, 
tW, B Qgp~nbale, mte 18, at  420. 



o f  w w  demand fanet3Eala bomb&rdment ar the m%lit;stry 

sftu@C20n otherwise p f @ @ l u 4 e ~$J&$J nstiiiaation, 

'Shsese @xot~ptloursgrr;.rrrail evsa whm m cr~aenulieie psP, 

~snt+srngIa~ei2, ths civZZfon papulatlonam3 gortiano a t  

=%@in PP? tha tapl~etarratan, P h u ~ ,under lrrt iols  26, 

Elague lm@&ul&~b~n@* 18 vebfr~d.%he attaokfng ~ ~ m 4 t f l d ~ t 3 :  

HX&B ~~n@id@~&bI$d$10r~%%#n 8@t@mtnZnenot%O@ 

wquf raasnts, t O@ 

P, jCr"d2SRtelalB
la 


The wa~ningssquft.~seont$of &sficsls e6, Hague 

ReguTattan8, do mot apply t o  mmX b~mbsz%l~ent.Naval 

bombardment, nslifioatisn regu5re@&nt~ wra aantsine8 

ira Artic~Xea2, 35 and 6 ,  £+k$tieXX, Artiola 6, Nague 

ZX, o3osely o o ~ ~ a ~ g a m & &  natifisathsnto the &r+iTL@rg 

pravl~honsabove diaau~sed,'04 tfoweoar, vhan m i l l t a r j  

o b 3 e a t i ~ ~ a ,  plaae,laaatsd l a  an ~rn4~f@ad@8 are sub-

. _ .  -
181. J.& !at, Qrs@a%ptka, ;no%@4, a t  339, 

oOg, %, Qr@@a@gracn, not@ 4, a l  338. 

183, Ma@@ X%, note 21, 

1M. H, Qr@@n@pan, no%# 4, at 93% 

-5 4 ~  



immedfat& satbion Zs  neaere3sarg, $g&&$!8ela 
t o  the enemy, mny bctpbardmr~t 

PFQ)V~OU@mr 
Zdld t o  take3 a 

neafiuraa %n ordm that %kg undefanded p U c s
$%$@IF f su%ferso$ JittLb harm a@ PQBS-
rrrtb%e,l95"5 

f'amss t o  attaak mllktary objea03o%s, 15 28 not haaan-

n ~ f a4, a% 3401 Red 0~0ss 
49, at 54 an& &rti@3&8 

%ma note 18, o t  
ft f~ &~ter@@ting tht the 
@ P W L  b@~ba~&&a%,s,+w8~ni~& 

orr 524," j t  Q f i w ~ k w o ~ f h ,  @f S ~ t e - 2 . 1 0 ~ 3D g a t ~ ~ t  
265 (194J),w,Goe@&$fe~sr 
and ~8 

-. I@-&. 
,-



meilt--eran i f  Articlrs 2C, Hasus Rsyulatiatra, applPel~l, 

X t  geas~a l lg5 s  accepted the%asc@eaity fop aurgrias, 

&rid the m91$ta1+y cxlg~noiasinharent in maet aerial. 

warfare rnS~afoas, 6s jg& allow auob nr~t i f icr l iant o  be 

given. 'OC: The neoe~aityfor these eroeption~ i s  streme-

thansd by t h o  o;xf$.2;anca, In madern w&xwSla~6,of 8ophL8L$* 

aated mdar devises, jet int@fosp%orsand ~nrfaaat o  

air afaw32~w. Obvfouaky, LO the engay ga~sse@es  

air bsfsnra ccap&bilitlsa, whioh aould J e a p  

ardise the bcmbiag nt@eAsn, natfoa &hould not  be 

rsquirssld , 
AEthaueh, ik has beera ~uggaotsdthe% t b ~mraing 

rsqutrom@nthaa "folLen h t a  B%aua@,"saau~hin@twn@@n 

of noti f iaat lun ex$@%t o  rqwb%a&ethis al%egat2en,1a9 

Xn my opinion, fa1Sur;e t o  warn gene~alfy%a aannaoPls8 

vS%.hsns aE th@ a b a ~ ~  than t a  ea~xosptSankj,~$.tb@l: 

oustoasry praettoa of congl@fe ruld ab&n8onmant, 

108. %. Oreanspan. g g , g y  note 4, at  939-3404 J .  Btono, 
LU m anot. 6, at 228 J. Bpa$&t. 9not. 1,Al:a N u F I Q ~ ,  "to 61. at 136; 
o$, P Op~+rrhaZ~~~ ~ a % af B r  4@O,
.I*lt 



1% 18 the axgrass poffoy QF tbs Dewrtaent af the 

%vanwhan b$3X%~+p@ntl PPQ 216% s1;2b3oat 
t o  %he above treaty h e u s  R@gulr t tons) ,
the aomMara of 3 n f t ~ 89tatae =aunt3 

w i l l ,  wb@nthe eftuathen gerariQs, 
the enemy of E ~ Q P Fintention to 

bornbar4 a place, so &battha nanaoaabatantia, 
sapecrialEy t h ~wornen and crhSlbrsn, ~alyb@
r@aove&befape the b w & ~ ~ d ~ e n %  t 10oamtpana~~. 

lat%Zudeuagler tba prcspor%i~FUBaliOyBaatrPne. 





the dqe%rins of p~ap@r%f~n~lity not be v i b l r t s d ,would 

these building3 and aanusaplt@olean be destr"agod-- .~~ ,  

~BsraEka Bneay a loo ta  to Bafsab, or eree t s  a rn~~nlt iorm 

t s ~ t a ~ y ,in aloe@ prsxis%tyt o  tha prowrty.  t i 6  Ci 

osusm, "ev@pg8ffort SUB% be made t o  grsaem%" 

prateatcad property "frota damage ~ a @ t & ~ n t s 2 'ho l a g l ti-

msta wtlitary nbjeotZve+Ba@bsrBmsnt.117 

2, Nasd i ~ a l-9 

Xn ad4Ption %o tBa g~rz8~6&1pr~t@ctisnaaqufrad 

urtddr tbe Negue @snv@nt alLitary fixad andran@, ' @  

aob%le@edPaal f a a k l i % i @ e ,  kospi%&l sh2pa @ad a i r o ~ a f t ,  

and oivilian wsdios5 Psa12itSess enSsg epecial boa-

t14, 	 BW 87-10, note 7, at par&. 4Aog &.draenewn, 
r sz note t 34&349~ J, Spa1$ht* nobeT"rZ. 265. 

t 16. 8 Bpgrahsia, note 185 8%415, 
3 W$%B, note 66, at  304-3653 
not@ 65 e t  1305. 

mailto:Ba@bsrBmsnt


%pp@sP msdlc&X fseblit%sa, un1%8, ahips an4 aircraft, 

als~uaetsncbw,%Be pwtect iaa prhvile@a 2s not auto-

719. 	GC, znm 18-22:note 65, a% B ~ t i a S e ~  Geneva 
CanventL.r&a fsr  the 4rniaXiamtti~no f  tiha Cbndktien 
of %be Wounded and Riirk 2n Amed Farces ln tho 
r ia ld .  buguet 12. 1949, sets. (9-26. 35-37, 0 9 5 g
6 	2 .S .T .  3514, P.f.A.8, go, 3%2# 1 5 U . H . T . 3 ,  31 
C b e ~ e a f $ e ~  O@net& Gonventlsn fore i t @ 4  a@GBd)! 
t h ~AmcZZaratlon of t h a  Condltian o f  koundsd, 
350k aad &32pwroo&edM%B~@P& QI &~asQf o r - ~ @ aat 
%a bu u ~ t12, 1949, B r W ,  22-26, 94, 36-39,
f i s j g  ii U.S. 3, Sat?, $,n.s,s. so. 3363, 79 
O,%.T ,S .  85 (hers&f%ersited as QWO m), 

120, 	8. Greenawn, au r&no€@ 4, a@341; pee 2 Gppan-
helm. no&, a% 336-360, 365. 

120, ogr3, SG pa nats 119, B% $rPl%ola81: BW$ ;$@a, EJ&&?& 
noto -%-? ?  .+, af krtLcla 34; OC, $yn~, stnot3 
Astiox@ 19, (Thew YmatBaa a so list ~ p m i f i c  
ac ts  which v f l l  not  be aon~5bsrsdeta h a v i ~ l ~ j  
depr9md the f % o I l i t i # a  ar osnv@yancss o f  pro-
Zaetion,)~P$+!P?-t€l, g l s ~ r ~ amte 7, at p ~ & ,25@b 
~ t a t e s ;* l a t e  bamful to the snsny a m  uat only 
e a t s  of m r l a ~ e71rog@rbut any a a t i v l t y  charae-
LsrSzXng ooabatant aeEion, saoh a& W t t l n g  up 
obsa~vat5ongaata  ar t h e  uaa uZ ths hanpltal  as 
a lZa9saa oenter f o r  fighting %roops," 



~ 1 8 t P t t ~ l l y  Due warning mu&%bs givan.Geminated. 

Further, in "all  appropriat%aa@es4'a ssa~sasrbletime 

mugt be granted tho violator 2n whdeh t o  dsalst froa 

ASS hamPtth ootiv5ty,  03117 "after ruoh warning i b w ~  

remained unheede8" agar attacak or B~mbaardment 
1436be QQBl~88~866 

The t3eat~vaC O ~ V B ~ ~ ~ ~ Q D S  p ~ s o l 4 oabsalwtsdo Q& 

prsteetfon, t o  msd%eal faoDlitfss op oonvejanose, 

aplabiarat &g@#&g& bwbrsrdzlsemt or ateaak. To reduoet 

the r i s k  of ilaoidaaesl damap, g~orislomm a  mde that 

m l l i t a ~ g*xae&iaalee&abl%afsm@a$sand unit fitH sbarZl ,  

'a8 far aas porarlble", tsa BQ1~~atePl. t b t  'sttaroks 

against a915trary glbjeetive6 Qaarnat lmperL1 t;be;Qz" 

mtet;y" . It also n a  reoomnended thrt olril%&n 

h~f3gftehltitI>a l@o&teb far bi8 pos8Pblo from 621(5h 

12Q. #. aresnapan, &ggg note 4, a t  341. A 8eflnSGe 
hoagitaP Stlenti f ioat lon grr;tbl@mi e  o~eatedby
gus~rEXLerwerfazw ta~fitos--g,&, &e ctrsployed by %h@ 
Viet gong. Some$5mas gg&g ~ e Q i e a Zfao i l i t f ee  
wi3.L be disoooered In re~snt2y%Ijsrndanrtad@awe. Pn auoh Inrstoncssr, the ssvaaa bra a2oeeet 
t o  pPaavent aubeergaent tarnbitiatia~f u r  eiilit8z-y 
paargsaea, %wter, sagttrred wdioa2 suppl%es,na 
mDter how ~ ? ~ b l m ~ n %2n nature, s r a u a t a  be hZCB~troy~4,
but oboUQ be mer~ve4for the ues of wounded 
and alsl pgrsoanal. C f .  GWei 9note 119. at 
drttoSe 33, Jtf tM aztaa l  matrer a5 is wXtb@ut 
2me'ling value, Pb p a ~ b p ssoul& be reIeorss8 2-0 
the #l&tio~aIRe4 Cmeer %P u l t i a a t ~U 4 q m s t t l o ~ *  



ubjeafives, Hcvsrsr under normal oondltions, 

@ @ $ ~ c i & 5 1 $  r%que$td shouldin h2nderlsnd b ~ s b d b ~ d s s ~ t ,  

be p~~u@srarrs& &new3 ersc$i@ra5faoP32tf@s grsmt~ ~*@@LIQP~SI 

potential targat ars&R, Xn ay opinion, th~wgh, i f  the 

enemy uaee any wsdfoba e s t a b l i ~ b e n ta@ 

a prst@ctfv@ asereen for  an military ob3eativts. 

it ehouhd assuae tks risk o f  %mmeQiat&,inaidsntal 

&&@ageCo %bat setabJ%rkiae~k,f 25 

5* 

An important inrscpt~a~t$onof tho Oen@oaConvenBSone 

i a  tho p$rmlseiv@ $rov3s%onsf a r  establi~hareat 

94 ~euegnP%ebuspltaZt safoay nn& neutmliaed series.186 

Suoh saw8 waul4 nat be asubjest to attaok or bornbar&-

meat, ttn3,easss xalsuseb& fur @ % I fdssy purpcrsasa, 

CansSberAng the rxtrem@B ~ f f i a u l t yof osaoludfng 

aaft~tgget$rclr%raenl.sd u ~ i n g%rtsot%%&tSefc,f b  waul4 be 

126, 	 GWs, ggggg nate t$9,  a t  Brtia2a 23 en8 Bane# 1; 
GC, z&gg& mste 65, a t  A*iaXea 14-15 rand &nrzetx 
1: FM 27-10, noto 7, at 101 which 
anthorSst9e 'fmabar miSit;srg B Q ! W I ~ ~ @ S * ~ ~ '  
%Q aonoPu%e sgrr$a@entePOP Zh* @ @ k & b l S ~ h e ~ n @  
sf neutmlf sea sans*, 





tlon are IaosteB !La A ~ % 2 o T bQBg, Hague Regu3ot%one. 

a caelo@az"yrufe at' fn8@sn#tfam2war law, 1, 

127, BR, &&g& eote 14, #at brkiol+ P3g. 
228, 2 Ogp~nbsia, nuke 18, let 413g Q. flnw$aBr, 

-44-



oginlon, it Pa bindin8 on a11 combatants spast from 

ex la t lng  t r s s tp  cbllEatlons.'29 Thus, lend. sea and 

a l r  bombsrQamt csnnaf l@gftiaatsly be aoaoap2lrh@b 

when 	 2t would ~ E o l o t e8stiole 2>g, fiar@@ Fteeulatione, 

Na~io&$ly,Art io lg  2 5 ~ ,f&gtr~aRcsgulatSsns, pequireas 

ahat 	"ail9tary nea@iwitgne x h t a  @n@my property 

note 8 Wheaton, note 
15% w b  Id, Reyasa, natd 1, at 
132-1 339 M, at  313-3t6;

Zate~mtlomlL a w  teseee of the 
tfffi.3.I ., ,&ggy& note 7 ,  a t  442 ut fk s ; e ~ w l rRed C ~ o e k  
Ztt"aX&tRu%4aL note 19, a%5 5 5  
as~ertfng%tatMR expre$s@d grZnoipZse which i a  

B aru&%rb3.9rule@ 
, %he D~&rtdaas P 
b a I U ? B % ~ ~ % S I J ~pt+ 

&be@ & ~ t f @ Z d @23@, 25, 26 BB& 27. How%ffer, the 
WawabXa, R XY e%#tss the%the Trraty psor3slans 
ner. "tatsnded t o  serv@ ao is gencr&l pule of  
aon4uat POP tb* B e l l i g e ~ e n t ~ .  8 ZVE buiff.8 naZ% 
14. Furth@r,Aatit3.a 2gg i%8 - 3 0 ~  e a s t i e  
Frssty preoi@$ons, vhiah i a a Z ~ B e 4@2Ii%ery new 
S@€m2Z$ as an e 'i@kr%ta pr~sllsiorrwas Pat+&tsb 
t a  pmncr-uncta ** ru 4 UP QOD&UO% applyhng the 
~c5ner811yaasoepted of @Xll%a~g
~@e@@aft y  , 


1% 8hodlb ba @ ~ % @ d 
that the p~inoPpJa~
@xpraa@e@4Xa Irt;t@leilkQI8W wera, in effebctt, 
reaffirmed br the S m l u s i o ~a f  A r t l ~ X e53 in 
the QB sf' 1949. @C, note 65. 

f29, 	Bddftiorsaplty, slJ p~svirSomia t  HW met be s t ~ i c e Z l  
obesrvrtl f i n  the &bsan@@ of @peaif%@ t aaraase 
Bb@ sont~rs)by m;2t%4d'0atss Amy ~i l t f trr'g%@a-
m~cler8,wPaethef QP n ~ $mah prowlaloas w e  
"legally bin81age ugma the Units& State& PM 
%?'40,gg&g& mde 7, a% ptkm. f a ,  As. Artlrrls 236 
@mr@spxaar austaaary war ~ u Z e ,only 3@gitialate 
r@priaa% or re%fdprsarrvstio abaulff Justlf"y %be 
fe~uanoeeg rn order ~ e ~ u i r Z a gm1% d@gartuse, 



can bs a&fesd or d@etroged, Whan an Bnfaatrgmon mar~bes 

i i l e  aotg, en the O ~ Q V Qctfrauastanae, are tormsd " p e ~ w  

@ h $ l v av ~ o l s n s s ' ~ ,Baet3use they ar@ neoeesary a e t s  o f  

Y ~ P ,  ~ ~ 4 ~ @ 1 ? 8 8 l y ,  antar theth6~SnfantPy@&asaanot 

aa5eyFs nounLry an4 teal tha pa~aeaaionsaP nonaoa-

baktcaatrs, a@8uab sots sro not ra@o@reawyt ; ~the war 

efPorl ,  ' ~ B ~ M B ,OMQ O ~ B ~ F V ~ B  Isthat ai l i tary n e ~ e e ~ 2 t y  

$he 'key atawe' do#tsPn%boRin4 81% l@g$t%mate &at#  of 

w t ~ - i t  del ines %he aimgo of p r n & s @ i v @violen~e.130 

nets I ,  at 136, $Re wvthor 
re~trlcti~n~an v i o l e n ~ al a  

w&r$ars are %BZOQ n+aasoi%y,r@Psat-a@Uby ~ I X % C % B F ~  

Juaf a e  lone as real ~ s c e ~ e S t y 
c i m t ~ t a ,  ,.' && 
F# F$-OQ, B&B ;I, a t  gaxlen, g&, wbicrh ertstBem 
"The of WlSbF ~ J ~ G C ~ B B  925 f;kil&: @ L @ ? F C ~ ~ @P ~ L ~ ~ L B  ~ f '  
a B@l.X%g@ranttas: rslyuI~*4esthat hs l -pswer,,,m&
1 2 p f s n t ~re%s@Pnfrsa s@gbo$fag any kana or 
bagsee a% vioXa~sewb2@h i s  a ~ taatwSSs *@@a@-
aa5y 	for g a & l i % w g  purpose., .,.' -2 
Wbmtan. aatr 19, st  Q13r 2 
mats 	66,  at CO. 

t 31, 	2 Opg@r&&Sa, sot* IA3,at 233, Au%Bor 
sup post^ %ha aacmgte4 pow$tl@n that brtiele 23g, 
838, inasfpsrata~By *expr@se ~ @ f s r s n c d @%he 
doa2r2~sof mZIita~3e@assefty. 2 %h@@toa, 
s r note $ 9 ,  rf  2 t2 f  C, Fanwiak, n@%s7, 
$L a. 2 Hyde, 	 ewg: 	 note 66. 

mailto:B@l.X%g@ranttas
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The doetrZne of' m%l.itargnacusaity  i a  a eub$eof 

I y i n ?  p~incf ..,grX s An both Art f C % D  23a cnA Apt l e l c  2?a, 

BlsZ@rie&llg the t a m  s52lt&rg naas$a%tg cbnuspsd 

f a )  .,.em $ftb~grfb$nrr i g h t  s f  law,
Lraiksereatliy superher t o  an$ aeaf%Iatiag 
lbjgaf r8;:krte a r  ralae. {J&rmw
tbsaPy, ) 

(k ) .,,am except 2,ormaI J u e t % f y $ ~ g  
aause, .,.ssl@&s;trsg afba ~ ~ + P ~ % N % D P  
erlminal ecP IPQE e ~ i m i n 8 Jr b ~ p o a si b d l f ty  . 
t&os%tiaa% aaSZst3 the @xesg%tsnaf %h@ssg,f

Ic 1 ,..a poeftir?e prln@5ple ~ ~ 4 & r d  
Syisg &he h w ,  a%ker d b n  s u b o @ ~ t i ~or 
artvrriblnp 3 . t q t f ~( L Z ~ b p rtheory.] 

Thu ~ u t h 0 ~  
@%atsst b t  a / i t a ~ ~  

1 3 3 e  CfBr8en,p&p ncte 3, a% f 16. ~ % a t b @ ~  
neeee 

on s i t k ~ rt k a  Sta te  1gvwl 
the Xeve3 or ths % i l P t a ~ gc . a,at t14-tt5, 

t 10. 



(BrEeg~mani@r). J4 Ths exespt%omit1theory, soeet laea 

l&&g&piea&, Under tbe % r t o @ e r r a l ~  customsthaory, 

and ua&gsB at' war we3m blndlnf; F:,when they dftd not. 

innpair mil i tary  convsni&ace; however, urrd~rtha excap-

The held that "ntiIitaf$ ntr?ceaeitg-d 

invoked sw s right to vlsl&t@these rules. ~ n d e r  

thf@theory, If  a mls of war W ~ Bnut elsetic--818 net 

note 131, ot 15-16; gy& Q'Br2en, 
112, Xn Xite~af,tran@latloa, 
t h ~ o r ywrao not as Zibsral a5 
ever, i n  p ~ a ~ t i ~ eth@ do0trln6~ 

eouXd aause mere militorg ut5 l f tg  ta pravtpiX 
QV@F W I ~ P  U w .  a,at  120. In sf feat ,  the 1~421-
itary uamnandes oracs free do Be&amtae wbsn he 
W & 8  b ~ # ~ d  QS W P rby %bat&&w k4, GrB@BIp25DJ 

noBe &, at  314. The exb~pCIom1theory
kbg plaoed a Buty upn %he aornmander t o  

usi~pZywith the law aE war, ~ O W O V @ F ,an f'iml 
an~tlysbe,I t  w w  $ha ooawndsr t h o  B@termin&#
wbsn eret~pkSdnaf.milbktary nsaeereit,v sxitated. 
Thus, loaee i n t e ~ g r t ~ t a t i ~ n~ o u l dLaad t o  #arr 
Xsw abwsa u n % @ ~e f t h ~ rt h a o ~ ~ r  

mailto:(BrEeg~mani@r)


oboysd, Lq;I%Z~ateuilltary necsesPtg, therefore, wee 

d ~ f i a t l ben and l i m i t a d  by war law. jJ7 ;or axrmp~e, 

Article 23d, Ha~tnaEegulatPaas Pa not ohi ta l ic ;  thure-

fore+, xf11%ary n@oowsi%ycannot gust i f y  raru~al.t~ sir@ 

i s  s laa t2a .  B aoaaander can i n f l l c t  aub~taati&l suf-

r@rXng, upan the enemy, yrovidsd i t  $8 ti@aasa%t-yr 

J t  l a  ~aaar@lXgaccapted tlrat Diagwrs Z V  and the 

-t Pone disc- bcth the am3 

$38. @'i3rJ%ab notie 3, t30-I31 (A study ef %&aD a t  
8P r . o a L l e , m ,  Article 22, and the ~ o n f e r s ~ c e '  

gra@cmdtagsc l ~ a ~ l yevZben~sthe L i e b a ~%B@ofg
a&option,)g a 3, stone, a ~ % 46 ,  a%951-393, 
547rn5.533 2 ~~ppe~h@Ita,  ~PQ%Bf S S  at 2333 
Pla t t ,  9nota 151. at 20; Q .  Aae~loek, 

not@ -8, @it d15; 9. 5p&Sght, Q Q ~ Q$,
31; or, I, Qraesspn, w % e  4, at 279-280, 

314, 40gfNeithar 40es ths deionaa ot. suprrior
ardars f u@$$f'y ulola$ian of th@ Law of war1: 

lPgc J, @tan$, note 6, at 351, 



rl3"thss 
twr~riaf,-. 113. 5n 
s u ~ bBR ~ ~ E ~ ~ Q B P I Q ~ B ,  athe e i ; . k s t a t c  finds 
itself in ta @itu&tlon fund~.entrlright
Qa#b& ~ s ~ o r v a 8onay by bra$.itn& inhsrral2aml 
law. a.a% 112; FXatt, not& 131, a%8. 
One 'posca2bSs eituatisa axPete 5rr wixLch tBa excep-

withia %%aBawdariea, B@osmlw~Stsraagree,
an8 sppmrgrfwZs 



841miJ.it&~gasasrsitq 4oab nat au&hergse beparfum 

S 41, '%#&it &n i&t&m&tSaas~l3imte sel$'~def@arse law So 
ths ~ l g h tof a p@2iti$aXsn%Atg, usually r %%a%@, 
t o  take aZX measurar a@a@@@rwfor i&e pzwtsQtZ~n 
when Otsr vita l  Eatstrestr a%rs Ts$tg~~dwga~ard can 
bggr.rss@iv@221epZ a@%a t  aB@ther 8$a%#, %heart 
@fam~%~s%oag i ~ @ 8tbe SnjurtM w ~ t gthe r5&% 
t a  take a l l  nwws8aff.g aauatar ii&a@ucee,,~,"$ih2@
rQ$zt i a  epeei$i@aZ&y r+i%sra%ed ln B f % i Q I @  95 
49 %he@ ~ B ~ F % B sBE the Uai%%dIr~%ierm&,'Q'Brlsn, 

PO%@ f, at 112, %%a#&P % @ ~ X E  QP ( @ Q P ~ T @ % & Z ~ ]  
p OF m y  nuti r@~u.t%ha m ~ ,f, 
a@%+%Tli a% ?93* h g i  1%@an be 
wh%nthe sltu&ti9st oa#;n~t&a %sr* 
s@r metibaa, P. 3@(1@up,y note 7, 

t ma .&h~eaatttan@CI.a a&@a. Pssdrt 
~l&h%01 (101%1.ei($) @eSf-d&f@ns@, 

whsa i G  b a  no$ 'Bieeei~~wbjaca%rdBc, exl~sda%taa&* 
b%a% p~@parfa&observas a#eth@r@%@%a t o  Xsaulsh 

$@ 4&&88a~k~I&&~FBB& L%O 5Xl #$ Q B ~ B Z G ~ ,
oo%@7, r%t86d!2$, & 

r.2 113, for r &%sou&* 
auo3148arr mapms kn a;se lPw 

&@%@a@@, Sn ae$ opbnfcrm, while ah+ rtgh%o f  
( so '~t@~@fm) ssLP+Baten~@alitg @a%bt3@Qa a&tS@a 
%U 643 %aY R ,  OQ8s %Q CB@&@@& 1% 3.1 WUB& t B  @l&I3@~@ 
to tbe Law af mrc-the ~a3ymS%d @x~~p%folae 
being &@&f%tam%srspisaX and paeaibly mXP-
p~@@@rratTea, 



Thurrr, %aio+%995gntaand indivi%aerlaolab&ZantsrsJ1 are 

~ p e c i f f aaeaning om3 be &v@n$a the  ~ u @ B % % o ~of 8 2 6 ,  


Lena@, hut, ha proas.6. t o  rslrbllah fhs  f ~ l l o r i n g  


r 



lie P u F ~ ~ + Fnotad Chert "waatameea mr aseooiat@bvlth 

ua-nsbeasapy destrus%20aR: snxxb, thue 8&8 naf Inte~fere 

wtth rqulas asf i b l e ~ y~ w ~ ~ l t fOD@*'45 larevar. Ropae 

atlltrarp jlrns@rsrss%tgdrPEnitio~, BuoB aokiaa wstaX4 !not 

Pta W s % b  oir any neeeerity wMtso@r,on8 tM~%far@wctu$d 

Qppr~baizgfu~%k.elr\artrtes P 

A 2 1  d@stm@tX@a~ f , . , e n m y  prowrty 

-.be 



%or the purpose a% olfsn~eor d @ f % n ~ &Pa 

necesllea~yfg;truot ton.. .ant3 t h c r ~ i o r ~  

99wful * ,0 ,  

A l i t era l  Zntsrpretatlon bP th4s atatsrnent l a  eubjeab t o  

at?Jeetion. 148 I f h i l a  enemy proporty deaemction for 

aary, t b i a  does no* autotmtlcal ly  Z&g61lisea19 auah 

aa& th@rsfo~eillagal; or, the ace of daatruotion 

could be intsnded to cowae wnneoseaary suffering, in 

Q'Bri~n provides a betaiXa&, but @ompltcated, 

i%iLltaryneotesas$ty danaiet~in all. 

woestlr@e iaaistlArts%$ in82~penaabIeand 

pn?lawrr(thortratet c t  a teg%tlm&tsmfli%rrry

end, grpovPde4 they &r@not prahbbP@@d by
the laeta sf mar os 'By %hanatural S a w ,  
when tatken an %he deoisl2oa of a P O B ~ ~ ~ D -

@?X$ fiber, $ub)sot %o j~diaial 
revtew, 

148. 	 It PB sxtremely doubtful that Oggcnha$@ i%tend&d 
t o  orera&@ran a~Xssoluts?r$@st~ppZit?lb3sXPI 
Zaet&ncea ~f property bestructiba, 

definition except for the w k d a  "or bg the w2urab 
Zaw," @a prspar2y sont&n4%these word@are uane* 
ca&mrybb@eawe@ m$litary n@acseitg i a  l i ~ i t @ d53 
the law of WBP wbfob fnuIu4b8 the p ~ h ~ ~ e l p l e tof 

kumalty, Flatt, nut@ 132, a% 57-see 



and t o  fore@h h  to aseept a just sad Jas%iagpeaoe. @ I S 0  

authsr then state@that tb* term 'all msa~uresimna8-

151, a. The author ob%&ro~r witerethat ~ n y  erro-
saausly cantand that "military necs~sltgmust 
aIv83ge be "am~biate fn point of ti%%' **-am3 tU% 
tkOa in%erp~rreW%lon aPbZ%ar,yZ8 &u% %a~anfu~ing

aee@ewIty as aan @xdepti@mTgu8tSfyina a w s e  

f ax~ap%Psawl&heo~$rjrather %&an &a a pxlhcigla 
of  war Saw [Lhbsr  Cheor"r), O'Brisn @ts-$@sthat 
it w ~ u l 4be mre app~epriatet o  ~ ~ n ~ k Q e rthe 
r#quire@satfor WkwQ2%2sn@a@$sityH ae berrmern4-
iw "4 Bef in i ts  axid $apsegab29 sonneetion 
batwean the a ~ tsomsitted and the &52mgeb mflitary
a s u + s ~ i t y , "  at  141. $hi8 $8 a reetiadeosnt 
or  the obviaue gr8nsIp8as %batto be p e m i ~ ~ i b l @ ~
vio2anes suat aaueal2y palate Ee %herblPtarg
operar$ion, &g FH 2740, note 7, a t  parts,
$4,  ( A  raadrw 0 f  o'B3p&a 15ause50~&e 
~eaarnaendm3,) 



nition Sa its @atIpsty@houX% not be adopted, Phe 

J an 	not l r m o k , Jttd&J&&,&fevZew 

a e c i ~ l Them wer ~crime ~trials,~ ~ 

to l ton2n~Wor2,d %ar 33, estsbliehed that @ I 2 Q t & ~ y  

8adl~ianacould b& aubgeot %a int~mm.%ionsnlJuafoiaP 

b@twe@n 'asae88%tg1 a& ' aonv&nasnoa' ,,,.Ae in the 
~squi~ornenta f  ' ba@&d$aey, ' the point i s  t8wrt net 
earspy a c t  whish la%@ d l l t a r g  utiXitiy i a  
Just i f i@bby the prf e ab mititar$ n@a%mitp,
Rather only %born & a t @  wh.%ab&reirngerertivaly 
neasosary, withe%% wh$oh the fs@Et ls~&f@nlllksrry 
sbgeot oasn~tbe at%aln@b, are aZlowab,' a* 
st 441-142, &qP l a t  


OIBri@n r Smp 

C P Q ~Dmft 


9, psm* x .  

aetaaking side under 
o tvPl iraa pmgar%

C ~ a e aUraf4, Rules, 


2 3 ~wh20h, unlee 
$$$&a&& t o  a a$ 
tmap @sfat$. P 
3 B~af3,g&ggg not 

153. 	 Under eustsrstakg h%sra&tiansll a w  bs3ltgerente 
&&I?% an @b%f~a&fon "be fake @@&su~*Q@far the 
punisWen%of (@eve brmcheaa) wk crlmo@ aomaittad 
b3 al?t ~ @ F ~ s o ~ B ,  b~ l l igsr-jinalud!kn@senbers of ra 
cait 'a  OW& &Prrt%4farc&e.'* P I  27-90, T r  
at ~ P Q ,gMb, 38 rap ~gZakda,the o ti ~ n  
shoul8 sPes extend t@ moss type@of conventio~$11 
war crlmaa. ,gy H. 0Fe@a8panr &Q$& note 4 ,  at 
420, 46346'p*+ fowbever, llei Be3. l l~a~eat  be 
otaPPg,ateb t o  pulckleh S t 8  own epg &,,go 
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x " ~ F $ ~ w  MP an, punlsbable under,Ig4Further, er i ra~~)  

4omest5a Paw--5neIudZn~tbe Uniformz Coda of NSli%apy 

~ u a t i c r r . ~ S SThue, no w e d  exlmts t o  laclud@ Judicial 

mview in the mti32tary nsaswtlty 4aPinhtlon. The 

w a d s  @whentaken on the Baaieion o f  a magmasibla 

o a ~ n & r MaLeo are uweoe8ssry. An3 ailitsl). per-

am, withln the saope o f  h la  autbr idy ,  Q&nmake bsattls-

f f @ l B  dsatalan t o  coaue$,t aots  sf pemnieaivs v2olanae. 

If Q'B~len i o  atitesgting t o  restrial a11 ptmalsaivo 

ololance deoiaians to  rag12t a ~ y  , kw i b l  ~PFQ-

aaaue2y eraLuatfng war pxmotiae, ~hu. ,  tbr restrlo-

55, PH ZT*10, n ~ % %7, 9%pif&sr%s, Q98*5118I f s  
M. Qreenspsn, $gp& nets 4, at  15-13, 429, $& 

BCH 7320, itfklb+f, 14 OW3 742 (1954) am3 U,5.
obraitwr, g u,$,@,w,a, Qw, 18 O , M , R ,  226 

(1955). (Uah soeuseit me @h&rgedwith violatSon% 
a$ tltvs UnSPcsm Gads ok M4Ej23itar-y Susties ), 



~ 

$&on ahauld ba d$soardeB. Tbs uorda "or by the notu~ab 

law' oantatnad in the 3'~ri@n dsfinfttan are, as ohawn 

by Platt,'58 unneoesmry in view o f  the humanitarian 

pr$nahgbo8 whieh agsrate throu~h~uta21 Hague W@eula-

tZone, %s'enow arrive 6 6  a ~ o t o l a ~ b 

of  tho C'BsAen mi&i t&sog neccs~itydefinftion-a,&& 

a i  mei a n _ ~ f t ~ ~ ~ s r o l l n r t l o n a t s . " ' 6 Q  

&os&rine af g~~prrrbP@n&f Ear beyond thei t y  @ x tend@ 

baueBts of m3lftary n@a@~~%%y, ft BZr~ctIyapri!%teala 

s o s t  war Zww &rss$- -~~gso ia l l~  838Zn ArtioZ~s23e, 

a d  25 X @ & w  A@@aTat%an@, repk%@aXs,(sovss%%g~)@&If-

&af@mse and self-preaorvstioa. By lnbludiag propor-

t;SonaPSty ylth& any war mle Qe%$nltSlsn,&%a ,.S- e 

P P P P P T ~ ; ~ ~ ~d~Pllk064Iand appJ%eQ,tibe baelirines of p~opar-

prevsat the bosbdtmswt sf'@aotb@mX&esZegStimate 

ailSdary target. fn ay opdalsn, -B . $03 

ISP, &&gg& nste 149, 



After rmoviag the umeaaraary language from 

B' Brlen's ailitam naoeesitg &%PPn2tion, the OskAowbna 

Y i l f W r y  nffaa@ar.t%yrscurraibrtrar Zn &Xl 

waaeuPre Im@dilat@lgiadiep@#sabX& t o  a 

le@ltirarsrte@%Lf%rsyend, pmvi4atS they 

are a ~ tpro&ibit@b by the laws of war. 


definition may sow be sal&rprs~stt& fbds delfBwlBZan~ 8 t h  

'(M)f3Elcry neas+rlQyw (5r ) that prPn*
@ip&&wh86h fu#t%fi@9 tkass Bm8UFQP 
f~rbLdtd6Bnbf Itntcermtiowl Zau *$ah are 
$nd$ap@nubl@for mcrurlng tbr oomp1ete 8 ~ 8 -
arirslen a t  the ~rraerayss saw as ~ e s f b r 6 t . t  g 

161,	The Baffnheloa and e o a p  oP the do~tplnso$ prow
pr%%gtaaZ&$y W dhsoomase8 3x3 eJh$fl+sV,wfXX 
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16'Came,OFpoint 

end'' an b z i n ~ono "bsa9gnsd t o  brXnc &boat the  dafsat  

af tBs e n m y  and t o  Ioroe him t o  accept s Jus% sin& 

lasting pmace,M I t  ~$3.1be notea that thc two de l ln i -

"tan caa~taknetwo featur~snot found in the Army 

&errnit%on, .;pec&s"foally, the w a ~ b"izmodiatelg" and 

ths nub-de$lait,Pon @to i o ros  hiin t o  secspt a J u s t  and 

las t in& geaas," &a the t c 3 m  "imedis ta ly"  msrk?Xy 

rsqufrss a cauaa3. aarunoseisn betwetan the: sat and the 

mSlitary aptrsrtfoaS an4 does not mgufro imaeblasy in 

i t  @tat@& only the O ~ V I O U R .164 Tbua, 

the ward ''%rnmbdgate" nee8 n ~ tbe %noludebd i r g c t l g  with-

in the B r ~ i g ' ~~ 1 2 2 t a r yneoea~lty4sf'lahtXan. 

The Unitad kitatfi&% %&atArmy sxp~aaal$~ s o o $ , r r i ~ a @  

dir@etXy within the w w k i q  dofhnitlou oF a f l i & & ~ y  

t64, EX27- tQ, $UP??& wb%e 7, a t  w?@. 56, r@a~~nleen 
the sbvious, Thus, it fa  ~ h t a d :'%~rc~caust be 
wama pa@sona&lyclaaa csnnsoClon Bstwesn the 
BsstrucCiun oE pfopas%yand tb6 overcoming o f  
the sneay'a &ray. n 

)6g, E 4  27-10, 
C. Fenwick, 

X S Q ~ @7, &t para. 20; 
note  T ,  a t  655, 
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nsoesalfg,  F'aihure t c  Saaorparats this arlncigla will 

p& r e n d e ~the 27-10 d~ef in l t t i oninveplsd, 

grovl8dd vta l%nae  i e  not unde~takenwlth t h e  iatant  t o  

2al;xarir aha rsalora%ion of DBBC3. Th@~@Pdrein ~y 

opin~Onru- 27-10 O Q F F ~ B C ~ ~ ~  thed @ f i n @ 8  

Ztaber p?inoipZs of aiIttar+yneooss%ty. 

3 .  $1 LfT4- :4OD3FI3I: 

Lsad&nzwar Isw wr i t a r s  have aX%aa%uniformly 

agreed that tks oanaept of ~ ~ a . , ~ b f d o t i v eeither 


rsglaaeb or ~up3laa~nte8
A p t  $ole 25,  t3asue Ysgulatioaa. 

Howavor, the e f f a o t  o f  tb@%51it@ayaB3ecCSve doetrins 

ulpon tba LPobsr coneapt of mfXl&arg ns@ssa%ty,'has bson 

re2~tivslyunexplorsd. 

1% Pa aubmittad that du~inzthe IwbL of battle, a 

~0mand8raustomarily aoaa p& : ~ t i b i l z ~the entin"@wsrk-

Ins daFinit%on a i  m 2 l i t a ~ yneacsaity , when Bombarding 

en@@yprsge~tg--a$osicinally raquircd By dreiols  838, 

Bagus B@pulat2oas. Xna%&adhe det@rminaa whe6her ths 

property, again@%wJrsScb bombardment f e  42reote4, son* 

e t i t u t e e  a le@itia&t@ mi2ftary sbjsot tve ,  ThEa g~@ctPa@ 

%asikZg h ~ abefin condonad by intsrnatPonaP law w ~ i t e ~ a ,  

when they f @ p @ e % ~ d l g  t h t  oerta in  olaa8es  of&~$tfl~t 

O ~ V ~ Q U I S I % ~bLFB I Z Q P X ~ ~ Q Q ~b0~b~11*b~~~r&t,  

p r a ~ t b ~ b ,ia faat ,  is an%ir@ly appropriate. %by akeuld 
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mailto:B@pulat2oas


e ca@&uan&sr a# rmsunition duap, U ~ ~ B F&m%uat~ the 

antfraa military n e ~ a s a l t yde%inl~~on--vhenP% o b r i ~ ~ a 2 y  

ms@tathat arkt&~ion, ghsr8bor@L ~ukmit%'her%, &g&g 

@rreepti@rai a r  ti e 9t h t  @ 

i4s nuag emgLoy a 

apeatb&@wama OF W%&POR when BQ 

mmns or wsapa, Snr03v%n@&@ss daaage ar ruP9e~iag, 

sxiste wbicrb w a l l  dertnzry the mZlZtasy bbjsoitfv@t. 

Thfa %nde~gaa&erttdstsrrrrimt.ican satiarPIes tha 

prarviauleZ~r4Parausessd Hlnd%sp@ntsrb3@' 'itrop~sktI?@'or 

e3amcant of mf2ltary aeoesattg+ T M  rbave presu@p%tow, 

haw@rtes, f sr Qlsu&&&J&, For ~ x w p l a ,i f  unusual b ZF 

euaetanese arr kmm, wofPioB s@mpI&tbl~reBuae the @$I-

Ptary mlue o f  an ensaelg target, ni%f%avaea&~aitg 

~ m n Q tbe p~e%urd8t o  ex&@%8srsXg bsoauas tWt  alaaa 

sb gsoparfir ~gsn@r@l.Xyl a  rabaognlssd as a IsgPhimote 

a i % i % a ~ g6bJe0t fv~ .  

Furth@s, the d~atrloe~f a i s i t a ~ yn@a@srltp( r e  

above 9iodhPieB), and. the anaspenderati doat~fneof 

mailto:bbjsoitfv@t
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l i l l ? . & ~ ga @ ~ e a s i f(wheZAes a%-mty msdiO%ed ) 

indieate@ w b t i  p r s ~ mnP %hingemag be a t t a o l ~ d ,  

rtaquirges that a @#an@ QP weapon be us&& when no 

equaPlp @ Z f @ ~ $ % v e ,  feg3timat@lessar fares exfst~f 6 ~  

pttlratloa acsoapPifshaaat, 

an %hi@ ua+ 

of ZMHMWWtP$ $'drQ~ %be % ~ ~ ~ P U Q % S W B%XU@ @ff@@f, o f  

%be ai~%&uaPQPP* ZrtQrsaaornry $or o%sraiotnaaoonsgllieltraent, 

aowtliQ be dim g~alot;air t~ gececr&u&e an attlaak @awn Q G ~ ~ s ~ Y  

#$a@X@gStZaaQ@ ai2$tar$ ab$eatSw, t64 

P * 

Xn the pas&,28strae@& $are ertaan wh@s@ammaadare 

Q@~ibrm%a%y a l l  bulZbingar crop&des&m$~)& &aSt%etan6 

oCher enmy prowr@ylasa4sB $a thsi~path, 7 3 % ~gation 



not seeti %hatsrts of m i z l t a ~ ya e o @ @ ~ i t gand propor-

devaatat%an1s both n~aesorryand p ~ o p o ~ t  t67i o a a ~ s ,  



S ~ 2 d % ~ & a t l y  This farmrsdu~ewar ~ o 8 u a t i a naffarta. 

of bam'bisrdmeat b a  bean t&rms&'terror bosbimr" 3 % ~  

proponents a t  terras bornbang atte@g%a8 t o  just51"y $ h @ i ~  

aatisns on two grourrBa P that @asmy~ B Q P ~ ~ Q  pmpapw&a s 

miX$%ary @bjbativa$and, thaaf t h ~ottaaka were 42rsete4 

agaSnat enemy proparty and no% &@&Snstnonaombatiaata. 

The 14rsrc eargwtisnt alaerl~was refitrsad by adoption of 

ths m1& $hat n@nooabw&aa%~a m  not subjest t o  &ireat 

$69,2 O p n b o l s ,  notre 18, w t  524-5525: J, Sparclgbt,
not@ 1, at 17; 8 ,  &reenepaa,

T ;  a , Bad CPOBI -it RuXsa,
t z c e 6 ;  Bebguo Air, note 

224 3 Brde, note 6, a t  180$, 
10.12, h v  Q P Warfars, 
pm, 6 2 1 ~ ;R# 0T-14J1 msPal note "/ a% ~ P & J ~ O85,

S04e;, 504.3. &&&.C. P~nwiok, not@?, 
at 681, 

170. @ tlsllqSJ Int@mo%iolul pI r w .  note 79,  a t  
5: Redl Oroas ]Dm$%u ootas 

09, @ti 71 an4 brt3u1e T i  e;El. 2 $@&az @u ra note 
66, a t  30'7'~308: 3 klyde, note 6 ,-dh809. 

171, & J. & ~ i & h e ,  note o ,  ae 289-23?# a??; 



mitlftcary twrgot i e  a2;tebaksd i n  aguoh can fntantional or 

propsrty that the latter abvlouahy w f 1 3  euQfor wkbe-

epreab damaze during ths gsoJectiS@ or bomb diaper@&% 

p t t e s n .  IT' Pew individuale would oondons Zntantional 

baabing which i n  d~signad%a r a s u l t  in o f f - t a r g a t ,  

wanton t'laotruation. However, the prohibition rgalnet  

nsg%Xgent, ixzelfaarimlnat% boab@rdment i w  not wbaoluta, 

-141~rlul.~?~ 	 A thin line often e x l s t s  

between incidental daaags and nagkigeat, %nBIeb~imina%s 

bo@basdment. Th9a aoafJPst 	 bycan only ba ~ @ f l ~ l ~ @ d  

u A u a note 27, t a t  Artfcrlles 24(3)
alao %sd ~rki?+k&ft Rulcs, note 19, 'at-
A P ~ $ o L ~9 (3n plaaeo with large ~ivhhianpapula-

172. 	 & k @ ~  A i r l  note 27, aC k r t i a l e  24(3), 
But see i4. Rayw, 8u ra note 1 ,  at 841; X,
-X & F, 1 , L a w  and Mlnimua VcfXd 
FubZZo Ordar 646-650 ( 1861 ); g.3 HgBe, sypra
fiat% 6 ,  at l e a ,  

$74. 	M. Qr~enapan, gate 4, at 293, 331; 3 Hydo,
a not@ e, 25-1827; 9J .  SP~QW, 
rrote 	 I ,  at ?7 ;  ggg netas 92, 91, -. 
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agp1g%nc tho gsl8nalp3sa 04" ail,i t a r y  nclsesslty an8 p r " ~  

@@an@ uf BinE~3tle~.ad,as@;srlalbattibarrdmant known 8s nt;argg@t 

arm bu~bing," Ba~icaXly5n tarset area bombing, plane@ 

f l y  aver BM Gff3jaetSw area axad drag d%s@lrbomb8 in s 

bambing pr"l~arSLgZa used iaagaiazat s buflt-up ax"&&, 

6Jpaer2r A@BW@ pa bosber, ssz route $0 s tni%i%ary 
bbJeatZva 58 ~ttaaLaQarar on ensmy oftg  raek4srrr.. 
t l a l  area, C a u l 4  t84 p i 2 ~ tJettison his bomb8 
t o  &vQ$B baing ehot dswa By hoeD2ke a i ~ o ~ a f t ?Th% 
&a~;i;aX&new@%- B~peaxt48 an tho evaluatfoa of nmrnwotm 
laatsxla, sanah a@ t (a 1 &rps o f  b ~ z ~ bZoad; (b

nwbsz* ~ i r i l i a n al S k a ~ 1 ~  as injurad;t o  be kPLlo4 
( a )  fie$??@% ( 8 )QP antiofpat@& gropstrtg &&wg@;
abhhtarg ~drsant&geg&&neU bg aaving the %2rs~af%$ 
~ n a ,f a )  by tae eamy in at%rsaok-
%nf$the $gal a~ew. 

prveaoti@aImatCap ,  Pt w w l d  be d i f f i a u l t  %GI aonvinaa 
8 gilat that bs sh~u3.dnet aaos his &irp&ans and 
the I k v ~ sof hie  arsn, 

http:BinE~3tle~.ad


factory, Xn either oms,  enemy alp bef@nsais o m -

Ilng Wo~ld%tar13 %hi& p ~ a ~ t i ~ ~ s  degen-~ n f o ~ t u n a t t ~ l y  

wate4, at t iass ,  into tsrror attacks. 177 

t4uch cantrovsrsy reeulted from thsss bom%ar&aen% 

gra@t%craa,Qppanents aoxktend tAWtta~g@tarea bombing 

v io l a t e s  the l a w  of war. 178 

Smf how@v%pr, 1 6 m n ~ e ~  $79both q ~ ~ % 1 = ~ m ~ t r t o r n l  

179. S, Bwhght, nots t ,at 4+F, " ( T @ ~ g @ tsrea 

bambdng) was an e v i l ,  but 1%m e  a 3ena evil for 
humanity threan the %~fumphof the aeausg whoee 
fmita were t a  bs &ma a%Buahenajotld, BordImuam, 
BePkcan an4 hahau." 

80, a.s% 254, 'fthe aru;%bur that+target areas ~ e e ~ t a  
b o ~ b i n gIs naw sn "estabfdwhed ueage." dowever, 
Spt%lghC aagpastently a*@cagni%eethe applSaab2lity
o f  tbe boctrin& of prapstfanality; Bseausa, he 
soneludes $bat i b  vswZd sat br r@aeonabXet o  
tarsst area b6mB asn Znnooant, hfnterland town, 
~ontainiag" ~ r b a g eone or t ~ r ornklitarp sb~sotives 

ts
off no great aonssquana%.,., 



ttmt when ns other waaa a$ &eetroging was fndua-

,,,f&rrl,.,tMt %Bs ape%ir @o pm-
gmnds~aatlyus@& for war %adue%x"$oe OQ 
iaprs#a tbrl  uYrairerat@roa %h@ who%& of  the 
aei&borhod, mal%r%&i t  es&@n%&alky on 

fa&ivbsS'blr wh~l s ,  Shs b ~ 6 ~ 1 ~ n d 
OLatatar aust 
be that; %& a- fr IBQ 130da~ily4ef~a&@dk 
fpm A&IP &%lare&tWt %hae@Xeat&oamf 
a p e ~ i f l eta~g@t4w l t l l l z a  Oh@ &P&& !.a 
hmprpatSoabla. f t g  

t@2, R+ Qreaarpan, r$.l me# 8 ,  a4 334. Th@a@%kmpll 
rtrtaa r *In maBcQmr$.ncrr, the rboke rro. 
a3gbt be wwdar8 rrr a $ & f ~ ~ ~ dpJeaa Proat %lare 
a a m M p f ~ %of I$BIOB PPUB Eba sip, aad i t 8  atatua, 
$ 6 ~fiW%+!31US~9B, L 8 8 b L X ~ % 9 &%Q B h d t  bf' 
%et%n&@4p'ki~a,%tWi@Lap&by 38M tmapr r Xn %h@ 
% & Z % ~ P@as%, the &%lrak%a@ ~ a yf c ? ~ a ~ +  at%ao$%ha 
*oXr of the Qstrrraadd anrest st.$;esr%o avereess 
the Baisn~e, . , ,R 



wfth ~snrbazten@ 82sgea and #ba~thUt&,  2h5s aefn91toI a$ 

wbmPam ahsu%& n@% bler ar6 $$at~%%%%4~ Xn %he@osWi: 

~ P P W." %egi%%mtrsv$litiar~yo&$asratltoars fsa oms 



farget asea m@relyoonr&ftute eae ~snsiBesatlonfa at^^. 

Trr; ao8ecrn waftare, oae ta~g&t,-, nusl+ar~wealpon8 

faetZ$tp, IN%$have f&rgreator ~afliteryvalue than r 

hu&Z'd 8tbW tar&(3f#, ~ELQ%QP%QBI.B B Y Q ~ ~ ~  

%ue, ths l&&%litgof bistea~Xsrnf3,Basget area 

bwbhag d@pefia~upon a groper apg3lsation of  wasfrpe 

rtnle%at o  the ~ t S i W r yari&uafiaaat  hm4, Thls means 

of w&P~&F@I$legttimte an8 very as$eatial unasr 

pmpw o@ndiff@ae. 

waopon s a l s ~ l a d ,the atamia bGWbr w&a %b% pn3.z 
weapon wkierb uould hare aracarrsplis~hedthe aissri~aaa 
, The @ h ~ s l o a ,%n %hi@ina%ance,wae 
the un%gu%va~alan& tatal destmration ai a l l  a51-
i%aryob3@etiv@sin %be o$%ies; thereby, 8raaat-
icalXy farp~rir~slag apoe %he Japtkz18~e& ~ f e m ~ n k ,  
%he w p n 9  n@aerel%gPBF Zm%B$a%ssursenbes, 
(HPsto~rp~ooeatkrrat t h h ~boabin@ aauasd aagan'~
i m e d l r t s  susraade~g%row%ver,BPatiary eaa only
astiaata %hrn u s b s ~af l iver  eeved by the b o ~ b -
inga.) w,tbs resulting dsgaargd* Zajury &ad 
dsatk war p~op@rt%om&e i t a ~ gt~ the a%% advantage 
t o  ber g8iasd- that tPz@ eatlaate%w&+r 
sf &%riaen, snams JPwss ma@db 
Sapan'ec tiseZg isnu~render,in faot,  mt~ 
@slsuX.t@d* A$ Zt wat8 eaLrmLt@sthat 

rsiZXkon Xfoae were sawed, tMar tilgu 
of  Cleo& &ad 
Red CFOBI Draft 
ai l&taw sbmn-
no€ justlfgt 
n p~pula$3tm*y

Sn any aveet, i@i~8bnoe~eXyhoped fhort the 
world 8 Z t u a t i b ~~ $ 1 1raevsp require &BI~IOE)J*~
men% 0% E b  atotaia bomb, 
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239, 	 MBLggae R @ ~ X B % I Q P B ,QO%~+X%.  

Tha poaithon a i  %Bs Ualted States Iray, aoace~afna 

operat i o a ~  

A ,  m i 2 Z-WBY UAW Lst'Q 

B ~ E i o l &23, Hts&us ReguLatbaa provides, fn perti-

farbfb4@n,.,s, 


euff er-
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asserrg su l f sr lng  upon tha enam$, t 86 

f??-10, inter-

prets%this provieian, %n gerttntsnt past, a@ f o l l a w ~t 

, WB&gOQI Q&UB@ ' 'UL~~~@O~BOIPY 
injuryg aan only be i$@tsmlmsdin I l @ h t , d f  
the p~eso%Pco09 8fafm in retn'rainltng froa 
fh%uas s f  a gXvrtaa weepon Bsataum a t  i a  

C 

F i r a t ,  oe@ m l @ t  aanslude thaat  ns f iwtte~how a 

t86. no$@ 4 ,  a t  1352~3 Qppenh~ka 
C 82tr 3481 J +  spbSS&tp
ZeXly, Bet9 92, at 3 

E. Rev, 24, REX, L, Rev,, V09e, 1-10 % X e ~ t &  
R@print 4921R Q ~Dre~aR m P %  Rules, 9IrQt@tf$, a t  34t #, Or%magBn, ncte , at 349,
3533 2 Oh+a%ea, aete t9, at  165, 203, 



Par&$:rapSa36, i n  b i a a u ~ a i n gthe use of  wsapsas saplay-

Ing fsrs, pravidesz 

uParpon8 tan*@ p~chSbiPto8~and, that weagono c&mot 

be smfloyed In sa makllner tbihOch cwtlz~sunnecssaary ~uf fc r -

ing-ao bet& praatioas wouXQ vio%st@ the l a w  of war, 191 

P"t;srth@r\,wm~rrph3&b, 27-30 erhoul4 

gg$,be fnterpreted t e  "prt~t iaemean %ha% the @ M @ % o ~ P ~  

Q$ $ester@ IP the "en%yat e s t  w h i ~ bour APQ& FQPQBB 

are La deteirrm9ne wbea wimtpan s~ploysefiteaupifae uw~ottrssa;rapy 

--

188, ao%e 71 perm% 7, 333-

189, x, rat 3, (hrena in &ex%r~upplia4,j 

190, a.st  78. (Parsas an% eaphaa3.a in t e x t  &upp3tS@dr) 



a t e e t  used$uf%etrine, The pra~raphwerahg r@@ll&s 

t o  deteripine weapon -.19e 

Zn d@t@rm2nSng whather a 	 wobtpon*B 

employneat would aause unnaosseary aaf$ering, ths tlws 

taaCs of all%tarynocesal8y and propart ionalitp muat 

u%ali%ea,' 9 5  Both tests ere ruaogniaed in FdaZ19 

t 92. 	Exasgt far tha ba1Zaon desIa~rCian,whloh l a  a 
nullity, the UnPtsB Btafee 28 noti a &fi$%aany
h2ndgng erwaenrant Cg@olrr~$agany &oOem war 
waapa iZle&al, Thus, W@ r e l y  on oubtouary
intarnatioml law t a  provide euoh fnfomat-ion, 

t 93, " (E)sXEigasente (auast ) refwin frim @aplo~ix~gany
ken& QP degxes o f  vislenoa whlhh 18 gp& 8etwlIg

for rnhlltiarg pufpawee., ,." EN 2'5'-10t 
note Tr  a%3 (I&p&~$a an4 parene ouppIb@d,2 
goah, u per note E8, at $04, states tB8l the 

a.m. (weap~*~t  b. balanoed rgabst  the end. 
(war obfectivee)i J. $%.tono. qggg note 6, at 
558; I%, Hall, Zntsr~tiamXL a w  5 -569 (7th sb, 
A,  Fsarcscro li 17); Wtl l tpa ,  not@35,

a3uBss at  t t a ~ 3  
go$&?6, at 9814 
itlary Wekj,
IamtP~no$ St. 

waagofie that 
e, 2s biad%a& on the 

Qafted Btater, a o a d  t B s  saee t @ # t e  bs app9bed
eanasrtlfng x%tacllea~ J T % ~ ,or@ebptba~PIn a$ rspinlow, 
Atum3a weapons &s not aecsesarPZy sander death 
i nw iC#Ble ,  A o i  peogfaeubslanlisl nu~kp@z? 
S U F V ~ P @ ~  	 ba B i ~ a ~ h i a a&uak 	b ~ a b j t w ~  and lagsssali, 

n. #@Wasgal F, F~Jf@f8no,  u sra note ITP, 
ae 66bbbt; U,s, ssp4% of Arw, eplrP%e WaaaJ go,
t U l - 3 1 - 1 ,  llaclaav V~ap8na&gXoymwsa% 13, 15-17 
( 19633 laona~~a3. aursxtp a i faata) ;  a,
DA Pa@ P?.+t$t-2, a%42-49! 3, $ t ~ a @ ,  

n ~ t e6, at, 4, SgarS@t, $g$&g?& 
as%@ I ,  a t  2?5-27 btZa~p%athe teat  95 
rsn&&rlag'dswtb ia%vitabXe." lie ba49aa%@et b C  



27-10 j9* and w i l l  brr diacusmed in subssction C, 

B, U&&B?.O%SCOEZt,&C8~REIC'.XLLamAL U- LA% Q63E3m 
'Be purpose af  thie  8aet3on is ra~relyt o  tacqualat 

tks r(sw4ar wS%h tbe wrawprns whick MVBbeen d e t ~ l a ~ e d  

i2legaP ~ _ o ,  &n& t6 lZst csrtafn weapons wMah 

afther a ra  coneld@seb 3eg&1 0s ars &earns&controv@r~iaS, 

@sgaeSa$XgtbaGs w h ~do not cancada aa a m % B s ~s f  

p l l o y  thB% S U C ~PJ&&.POb@% T I  I l l e ~ b f i=a.195 

FWtber, ZTlagal weapon@m y  bts ~ r n p l ~ y ~ t fin. l~sprlsaZ 

Bt0fi iQ~5.3 %  

f 95, 	Th%@ statemeat, a t  fact i e  not a ~ a n t%s imply
wbe$Pltarr zaush use rauld b~ Z q p Z ,  3,E ~ r i c k ,  
a9@te A t l  a t  697, 



aus &o ~esef tein d@taiZ-&,&, r l f b e ,  pi@ta%s,Up 

(antPtaak), @&rbia@a, opaahkae pS%toks, a~av@~%$@n&l 



Th@ Unifeb Statas i~ ast Mrtg to any 
trusty, now %n force, that gr~hZbPtaQT re-
atr5ct5 the ure in m~faroof t o x i c  or ma-
toxfa @Ae%a, o f  B B I Q ~  ur incendiary materiala, 
or of Mctsriclog2aal wartaro,208 

l o to  tibat the Wnu&& doas ~ U t ean opinion rsgor8-

eltu@t%onaf & a ~ g s taoatm3e); M, b~@@as.pae, 
g , g , p  m t a  4. at 360-362 (Wgalrn, flamethrowere 
lara other o ~ @ E % & F  f $ ~ @#WpZt8 LOT@ &@g61 UBI& 
again@t ailitorg ah4 not ag&Lnst m i l -
i a r y  p~r@onneX,) eatan, nofa 19, 
at 206. ft f a  subafttod, that if a wsspon 1s not 

viePe~ttva3ssf Eke low aB laat., 9 t  @a#be uerard 
agafnat peroonnel as well kn "taqpts,  p r o v w
%2li%sry~eoerr i t+yas5str an& th@rasultia are 
proportioWte. Ue~ta%s53y,a Iono ~ o l & i e ro#wrying 
ei SXw@t+hrc~tia@~@on uoe l%ag&in~%o8mnafng ernmay
Gr~ope;when hie Z i f s t  f e  In Jsopanrdg--but, 91f bb 
lar@er@ ~ u s P l ysPf%@tiv& ~ 2 9 p p i ~ 8ream, af the 
cnorny, exiet@-=# s machins gun, the $l&mo-
tbawek ahauld not be ~ ~ p I a p a Q ,%t 0 2 ~ s r l yPs thrsa Q$ the i$nllS%ejB%&bo Amy ts uaa fias 
w@agan@a & . l n ~ t  ,g,,b t a ~ k ~ ~ ~ ,m, tank@&,
But this poltoy, i n  my opinion, l a  intended t o  
prahtbft the woe of f ire  w@apsn#a&& net p~rsama2,

snu~bbzothon, i r i e  n@$e#esa;t.gand p~ogarltonata,
WBWCTBP, 1 Q Q W B ~ ~ F  inewa %ha% them w8srapmfs 
sr% g o t  UB@& 5n an fa4Y?s c r b 8 m t e  mannsr, 
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not sialata th@ law oP war, pravidsd 8wah e m p l e i ~ a ~ ~ t  

82& nat renult Zn fndiwarlmlnato bom~sdrnent,203 

I'BB UI@ 05 ex OFJ V@ "'stomie .th'~&poa@~''
whethor by a9r, -nlJior and f o r c ~ r ,oe;~n~oS@@ao: 
aaa aucsh ba rta~rds8P@tft0lLaltt~~1 anear-of 
wt%ona3.law kkt the raba~onesof aw ourato~ary
rule of* tntootnat2an&llaw or intsrwt lon 1 
c$nv#ntfua rasC~ictZagthsir @mp3~y~ant,$04 


2433. 	 &g 4%. @reen@p.n,7 note 4, ab 365-367: J. 
Sgaight>,-2 , a€ 915. Both authors 
&@icrat@that sat.rwn%s~isakht~6sr @@@tt o  %hi# 
degree of swuPetag, 
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at~~aSng .the S~gaJ i tgof nuclear ~ r f a r a r  liorcvar, 

QSpp@&~~Prsa, nuttit tC,  at >4$3*35i1 (Lirnit~rS,~itsb.  
a$ nuolzacn~rW ( ~ M E ~ C ~ ~ BmuP&n#at vSeloLe Sntsmattionsrl 

M a e 8  an4 ra8iaaat iv~warfare but refrains 
Papooing un "absofuta ban an n u c l a m  waagona. fit 
B u t  n ~ t g a h14 "wou81% %n praotseia pluls out the uga 
oe' nuolaar weapons fxl lib%%rimer wilich all o w  
~eenzspib@r." qe9 rf. note 1 st 273477) $  tapa%&bt,&g,,g&
[~ucXswsweapsas ahaufd be banned by %ntosnatZ~n&3 
aw@a@eat.) t  6' Aaawxah, aote 88,  at 10)-$00 
(Ciacuaefng tile tlual~ration6 i  the ;rifted XsLlons 
Ban@r&I~a@smbl$grob2biC5ng the use oP n u a l ~ e r  
and %hergo-nsol@@rwaapaxLB, 'i"r1e ;nit ed 3tatoa a d  
19 ather Y L E ~ ~ ~ O ~ Bm t ~ da & a i ~ $ tthe dsclar&tlon's 
edop&ion, Skf ty - f iva  mtfons votud for tho decl&r-.l 
t&%icsw and twants-~ixmtiitme t&btrrt&lnsd, But w € e  

a f  the ~ a G n e s o~ o u r t@ono~r-nka&ths  ~ l l e g a f i t y -
of %hau ~ ~ l d  b~abihg$r)jWar TI ~ t ~ l o  % ~ W Q -
ssab$r&e~, oup3pa BQte 38, at 48-49 jAikozibo boabe 
should be used @nagZn legitimte regr%eala~t iona) $  
C, Psnwisk, u s gate 7 zt&t 672 (1[&1~@1 
us@& i n  ~eli-&a9sasr aglnat u@slutlon thaG9 

1% far$%,j 
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Xn any @van%,It appear8 O h a t  Roys+'s $urnmation, 

o f  3928, Os et&XX rpp%iaab%e today, 2bat t 

@$3 % @ art srsaaq& 

Ths two brlicr; Cart@ of' silftery rnecla~@iEy[OF 



pfsvfouaZy ~ t a t & d ,the law OF war raqwires that bal-

Zi@pr@rzte~etrsladsnfro@ uaQ1g or deg~i~lle,a- of 

olclkenales; *%ah iar not xc~aa~saryfor. sS1itsn;rg gmrpares. 2W 

Purther, a25 vial&n@sau#t seat the $ @ a t  aE groporti~n*l 

or2ttp. P09 Tbwe, in eaeh Llutano@where bo@b~rdaantor 

o%ksarrsumbst raetkion f a  10lt%dapXa$li)4,th@aaawa~dermuo% 

within %be ~irauasa~Zpt%an the@@~ f '  

two I Z ~ X ~ B  k f  m$Lita~rn e o ~ ~ t a  (a131ta~yaecaeri%y* t t y  

aodPf iet l )  a p~aport i tp  rsquireaesfek e ~ l  oannot bre 

~isatiafiarB, ths asmmndar at.Pth&~aur% rafraia fro@tattaak 

ao9.a , F M ~ - I O ~  t pm+418 ~ t ,  
r s, P mtt9 t72 ,  art 522,

5$&; Mil's Xat !&a%%79. 
f$@8.1*569* 
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~ Q W B B O F ~  iape'PYEdnt &@peatsl ths d~dBr in&BBo ~ Q I C  

and apgXfia9 Zn %hasuritiags af sml~ant,w s  Zau jar* 

%st@.2+0 



the doctrine ln fs  €hakc bet&nition of sflitsry aeuee-

e&tytP1 proportionalltp i a  a aeparrte, ~aea~rnlprgn-

o&gSl~appl&o?abl@* ' to any k h d  or warfare, nat2 1, 

note 88, at  to&, i f  gg 8% $2?-tOI na$e 7, at 
pa-. 41 f DA Ram S?-t6t*$, n ~ t eQ, at 4344g 
Red Gra@e Prarfti %ulee, note 19, at  80-82, 85 
and ArSis lr  85: i Q e i ~ b ~ t ,  note I f l  at 43, 9 B j
Plat%, note 13e, tisllg, note 92, 
$9 H f l ,  L. RQV, a t  51, 6g-63, #1X, %, Rev., V ~ l o ,  
1-18 8eXsetsb Repriate a% 518, 530-531; B r f e t ,  

aata 991, at 32-33: CQBMBC?S%, 33 B a l X .  t .  R a ~ r  
nats 42, a t  ft3: -1so J. 8toaa, 

n@ba8 ,  at  5581 IT, Spaigkt, 8 
2544 	a, 3 ayae, sate ??=r at 	1814, 1834. 

24 t ,	63'&a%en,PXett,  sate 149 and eao~agabriy?lxi~ 
tert , Born%auk s. w h l h  n o o g a i a f q  that 
propart fomlf Cy ete~gb~ a "d5st iaguisbbla  requZrr-
sen%, tan4 *a apply it as an eleaend within the 
a2Sllfa~yneeee@ity %a@tf+in@,@, B43D~uga2h F,
Bs%ioiano, wtce t72, at  gab. 

212, iiebllr, note 98, 9 W i X ,  k, Rev, a t  31, 62, 
ld11, Rev,, V038. l * f O  &@l@€+?hZtd $19,Rspriats 4kf 
5303 H* B~esrsl~rpart,a rr note 4, at 3353 
8, iWy95es note 1. at tm57(The mnner 
La whPoh f writf3~~1~ EO the &oatpiner+.f9~ 

IndiQater %hat i t  i s  a t e s t , ) ; 
8 ~ p i a ~ r l i s  FR 27-10, 

not+ 7, at 4, 19 (mnual treats bath daaBr5aaae 
ar faejwfette wasfare mtaas ). 



" ~ ~ 4 8 "an4 *'a@ans3' a1eo r@guPzwaxp;lona%ton, 214 

" (&)6%slo f  l i f e  and darxrrsga t o  prop-

erty au~tno* bs ~ u tQP gropax%ieat o  tB# 

mil%€&PI rdountage t o  ba g.tasd .*a95 


sad fnoiclental) be proixrrthomt@$0 the ~%lStaftfradsnrcn-

213. 	Tally. p+q note 92, 9 W i l .  L. Rev. at 51, Wtl. 
L . a s, tg t0  BsX+aB@dR;*a9p~intaak 5098 
6. B ~ Q ~ B Q L L ~ ~note 60, r E  104: ~'brden,
aQta 3, at I 

2T4. 	 t a@R d  Grot38 M f t  %&%a,"mri@tng tho rrilitarz 
b r a  arhiah %Be attabat wouJ4 

B ~ivilPangopul&tfon," kiom 
ine&uber fed@en& $ b a % w t f ~ & *  a.&ti &skiale  8 
fb); ii. O~@@ne-xz 4 ,  at 355. The 
au%herca deSla i2 i  
eSty Psr dsat~syfag be p~oportlanwll 
Bo, ju$kifyk g@ t o  Zivar 
&a&promz%y tshioh 4s no$ eonst ftu:ts PegitPamts 
ta%st@, Bsfh QS %has@befkaltisns pr2mriXy 
strws cLvZlP.s~n~&f@riw 	 .and gwogsrty d~mg@ 

213,	aaa 27-to, n ~ t e7, a t  pa^, 41, A U ~ Z S I A @ . ~  
ths aonae orom to boab&r&rtne~t~ e f w e f t ~ w l  of 
bsferat9ed p1aoe8, i t s  aggliest2oa i s  not P%mited 
t u  Brtlsls 25, 2% 
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MSXitarp ebvant@gefa not abwaya flait@Bt o  the 

a@m@ Prr&tebzta@@,the @in@& rnilitarg &dmntaga oan b& 

$&rr w m h b ~2n a a o g ~ - - m ,  By deistroyiw a ~ubm&ria& 

Base, not  only @retho 1 8 ~ ~ 8of @!#p sa lxor~and &hip 

@srgo@ea@vsd, but tho v i t a l  sugprisa which nsu r@&#h 

the gmnt, 1s turn, hsrstv81 atber Iltvets, 68 ZIOF&%% b ~ e % w a -

23sratt ditties, T mt%rtQ, rtr 31 ("Tba pw~oxa
mspanelbLe i o ~b@ alfacrk mlp 

o t  e8f'casts j&$$&
iaasmuch as %beg &m 

materi~t3oeo f  the 
~5vestneirouastanses,''). QbvSsusly, a aamaandos 
conmat BetrreLne, t o  the ffpdoll@??.tbs  l~iount 
OIpmg&rfpdamage tht  w ssouP% f ~ a ~a born-
Wrbmbsntb QP the -nu~berof 31~8s$Wt oafL3.2, 
b& Xaab, However, 60m~~a&6~a rp~&PO@B@L=M 8 
rmsoaa'b3s B~&PQ@of kn0~3ebg%osaosmiag %be 
sf fsot9uwws~of the wmpoaa %lo eon2rals, 
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Howavw, the waM "prape&ionf' c+xpretmea a aon~ept 

whish daf f l t t~p~ecafaorde$'jimri%%@lp,Rgsslrsb t o  dfcrZXan&~i&he6s 

ma~@tycrsn$&mathat sera49 reatlormbl@~eLottonshPgbe-

%%*en t- tblngs, gm~tserrs,stsaadada w, is gob-

Celgl~lra%sd~Fuz%rZs~,%a@ aPdiatifomry be%in%%i&aa, 

tba wo& Mp~ap@rtPon"and its &~rf.tnaS5voa*Jnfsk &hat 

&bsalute equa22ty i e  raquir@d, I ,  a,y opbloa, 

S@t ,  D . ,wabsstsr'e %ew bulT@$i&taDSatlane~~lgr677 . 7e~rianCo. 1956). 



the - t i a i g m  s k l i t a , ~ ~  can b8 ~f&dvantu~@ 

somwtadles~, oohgaevar poaallala, attempt t o  gain st 

n9lltesy abwmtags QP &rester p ~ a p u r tionats value. 

@& 
en 

p~avet?%hat%ha r a a u l t ~abtaPnsb may b* 
r ~ r ymuoh leas than w a ~~ ~ t i ~ i p ~ t s b .(The
a3vblirnn laso shsul6 always be rate&)as 
highly a# gassibre, in I B Q Q O F ~ ~ ~ ~ W ~ Bwith 
prinoPple,.."in dubio pro humnitatea ,  B$!$@ 

p a i t b m f '  e&-$I 

$@~t$&&&&&gd bumn ouffar&tbt i s  rsaqgg$&& 

fro@ tha aclCioas223 Neither nore nor laos 

d e l lberat ion should be req~irad?~'~n attempt t o  oreate 

222. Red C r o ~ eDraft mlaa, 
(Taxt  m ~ @ n send @aph5f8 

note 19, 
supplie&. 

6.t 52, 

293, Q Q B E I & ~ I € ~ ~3!k6680@llp~ 1 1 1~ & V Bth19 $ B ~ O F % S ~ ~ Q P  
ave~51ablefro@ his  oral. 'or nritterr @s%Saatsof 
eoe sizuati ~ n ,  

824. I f  the military olgar~atbon,$11, f a . ,  aauses 

-88-



r r t r i a t & ~stanQarU# due t o  an svsrejlbun8ance of caution, 

#ay r@su&t iin m n l l ~ t&bandctam~ntan8 UEtPXas 

lawsrine of the ab@v@atnndare ~ o u l dr @ % u l tin n @ ~ d h a s e  

milaughtsr. 
honestly app1yi.n~thoso prsgortioml2ty rulegas 

an4 ~%ax:dar~da,a mflktary co~aandercan cn&aCt? i n  

t%agr@ectoe~ o s b a toperatPona without vlalating minimum 

humanitarian r~gwiraa@nta, 

$oms fnbivldu&ls m y  argue ttsat %f aa atomic v : o ~ l d  

WeP QCCGP6, Pa Q P P Q F ~ U D ~ ~ Y  %hadoctrine oft0 Q P ~ ~ Y  

psogsr%i~nali%ywt13 not exbe%. The paaolbllity of 

atomic war oaly sLrewLhens t h ~requirement. f o r  prcscr-

mtion of, m b  strict adhwoncr: to, the Gactrlno. Gou 

@2e@could h t a l  dev@s%ationbe @vofded. 

dlspraport9or2%3t~raaulta  2% would violate tkc Saw 
o f  WP, dsw~vor,  Zhs oomman8sr O P ~ C ~ P ~ Wthe 

oparwtion ehou9d not b~ proaoo~~taa  w t was o 
@sfmlm.l , u n b a a  h i s  failure t~ aarmothy aa%imato 
the rsaultfng daaag8 an$ d ~ s t hwas bassd an bad 
2ai&hOP @rearcrirr~frrsal.n ~ & % g @ ~ a o ~b cammndsr 
app&cnrantlg oan aawrf the a f f i m ~ t 5 v od ~ f c n s asf 
@%@t(t5k;63OP faat in a war crinus tr%aL, &WJ Z1ki 
Pam 27-161-2, 0, at 246, ~it,&.g3.13. 
Y, LLBL, 2 2  TrlaZ of Sar Sr i~ in l%ls759 a$ 1298, 
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t h ~g@nera&lyrecognls@dwar law sxuopt i~ns ,  131ae@ 

axcapt+ian$, when a p m t i v a ,  autb~rfzaa pcarl2@iprankto 

eagpags In a c t s  o f  viaI@nao, which sthemis@would osw 

atSEw%@a viaZaEi6a o f  the l e w  o f  war, 

There are two i~portantexaegti~net o  the Zsw of 

wm+-r~prisaTan4 rslZ~gr&rres?mtian,329 

&. -

%he% first exaeptltoa, $0 ba dlrcsuobsef8, i&tbe 

. , , ~ o % s  sf sst8liatloa Xn fhe form 

sf aonzdurct wb2aR wouZ4 athsrrtrsiss be unlaw-

f u l ,  r@eortae& 'Is$ egalnst
t~ ane b @ % l i g @ r ~ n t  

aaemy ~ r s a a n e lo~ pro pep$^ COP $at0 af 

warfare ~oatatZtt64by the ather B e l l f g e ~ o n t 

fn vlo5et9on of %be law of  war, For the 

purpsa@0% enforc iag future aompl ionw 


225, 	MSLBtarg n8osss&ty, as noted prevkously, is net 
a@@%gtr~lrd lawby the maegor5ty o f  int@rn&t$onsrl 
J w f s t e  sees oonatAtutPsq a la&iltimert@mwar i a w  
sxo@gC%on, Th@ higheet fam uf n e o e ~ e 9 t y - ~ ~ @ t a t e i
~f ~909812t3"OP " ~ a i ~' 6  t"--my a u t h a r i ~ ~ ~  
~ ~ v ~ r e i g nconduct *w ah a8 e m  98 W Q ~ ~oanstituta 
an ost o f  balligeronogg bowuver, It should not 
be raoaggissd ao a war low exception on@@ ~rnai-3 
boat412ties aomsnoe. 



un&ek%&k@ar@a ~sprPaa%waaurs, muld v ls la te  We law 

0.f W F *  'Phu. %ha .ath If ~ f iJ ~ ~ t i $ % @ d~ d s ithe 

sate 7, rt rnrs, 487a4 see U.8. 
state tMt at 4931 M ~ P W B I P B ~ ~ ~ ~ S ~  
-408 m 

229 3T-t 8, 
~ Q % B4, 

9 .  

230. 21-90, sate T ,  ant prr. 4974; M Pam 

-gr * 



fame aa@mg ao~p3,ieaaewith t h  %&w 09 W ~ P .  tlowever.131 

~t 65; 3 ,  	Btanr, 
note 84, r h  1158

* at  408 M, 
Tb@ bliXatb0~~ha* 

r e t s  of t o ~ t w i ~ s ,arue3.ty a%% 
t ~ m a h ~ ~ y  b~ regards8 an ~sp~isaJ,Ps~$wpe,Q I ~ Q ~  
@wok matas &at$ ~ou3.4be aoaalQa~e8Qi~pmga??-
~ Z ~ X I P I ~ C B@F gg or i%@~nsX~%@a%wit& the b&@fo
Eurpars %P 	 ando 	 ma taking, o f  heatage.
rep~isa5gbrisonera" i s  Porbfdden, 27-98 ,  

Beta 7, at $78, 

431 * $,anr PN W*.tO* 	 7,at I?'?, # F ~ P~ ~ t a  ~tt?&tt~t~t 
c%bo~pisnpZ@the t by a bolli&emat of s 
wescptm the uare h 98 ~or%aalZgp~eolude4by
the Xaw ef tdap waurP4 aonatituta a lawful rsp~isnl
fer ia%@ntlom& 	 af prSsano~sat'+PuvCr@rtsen% 	 W P  
he24 bg the eaeayqe W~wevs~,same w i t e ~ skwve 

but sppare t o  os#cXud@ &hatkkfbjl &a aat m m-
crf ~ 6 r r j j$66 2 Oppenbeisa, 

&eta I @ ,  rat 953 BAuUISIOP 40n93~3+8that a;ftxairr 
magana be usad PQP F ~ ~ P ~ B & ~ B Lkind or "ar2~ 

a b%%&ppstlt in@%maant09 pwi$Ra@fttM
wbgm an 
e~a@mgeviaXatas rwfer of %hal a w  o f  war en a arm%@ 
so m a t  rste ~ufsid@,,~asas-to pu%PtPlstaraslf erP%s~@%hez* 
g&de~&$kon af hamalty a ~ &som]t#oeeion"--

1%; WarVerlddurtmO*raenrofpunieho@nt
g ~ ~ ~ t 4 d@ M W B M @  P O % ~ ~ B , S  

i t& 

X* %s 4ifbSsult so aeasgt tany 1@@1 &rgws@nt
Mae4 6t3 &%131p916p6~%18gst1Z%jr a, Yh@t&ce~ 
ap ata8sSa wb81gonB a m  QS~p~aportf -onate dep%ftar

aa&Q 	 an4 noton tbelt~E.ygwk @%a@ trtmnarr s f  uoe, on 
aab rah&~aotero t  %he wmmn Pfsslf.-92-





I&&&&& war Xaw. Xf country & ase3erta that a n t i p w ~  

sonnal barnbe ars 212esga3 gg an& @ahantFz.g @&a;aa@ 

thay 19g2t$mate w&rw@.rspnfl,grave p~ab;1,@rn@ab~n 

-@ 

a Zegitim%@s@gvia&X, and Bhsrefo~aw afo2stlan af  tha 

law or war, $ then laight o o m i 2  slrr &@ti of" rcsp~iaal 

@&stnst& u a 2 3 5  Tbase scrrlas o f  aots--*eplral oiraot' 

**bZ3$@d QD J ? @ ~ Y ~ % & & E +  81l4Q O U ~ ~ ~ B F * C ~ ~ P % @ B ~ $V ~ G ~ W Q ~ ~ Y  

reduce war t o  a ' Roraan Wolidayt,'3& %us, 

not OBZY witbin the 

e@aaingsf the mile, but 

~4213. 

3. -war,-

WspvPsel6 nnrmX2y mhokalld be ue@& -daf te~aB1 

other ssama, af s&auril%gthe en@af@ osmpl l&n~swith 

the ~ a wor war, ~iaavi~basa extmu~ted,537 tlcwerer, v h ~ n  

232, 	F& 21*18, not@ 7, a t  paras, 497b-49448 04 
Pa@ 27-$61-9, nQ%e 8 ,  a$ dB8 B l l * a  Zntsr* 
n&kisna3 M w ,  n ~ t s?9* at: 4979 idQP.r@@~sprstn, 

p16tr5r 4* t 5 2 Bppenkefs,

no%@ I @ $  a t  $42-449, 


mailto:w@.rspnfl


t raop cafstp  " r s q u i ~ s afmaedl~tadrawtEd aotlan and the 

persons who aotuallg eomeit%edW%hs war law v$olatians 

oannst be found, i a ~ a d i & % erspri@@Xsation Bay be 

old@c@d238 Heprioale are oonetdorsd a laet reaort 

a& daman8 f o r  coapen~alionaroc%/orpu~isbaentbP F ~ C ~ R -

efbPs individualst eaTis%tation of' the 8098 o f f i a s s ,  

238, 3% 27- t 0, not@7 ,  at  para, 497b4 H. GraensWnp 
n ~ t e  411; #, Hofr'suga2 & F. B'callcsOsln~, 
noes t?al a%688, 



i t  ma$ bs emplogad by 5n44vlBml ~ c l & i a r r ,  

dn obebtsaoo t e  a ~oomasdsr% lawful o~Bsr8,241 

subardiaate ~ @ m a i & n d @ ~mag order reg~is&Eaations, on 

his  ow22 X"Itinitit~at%va. B~OMBV@F, he canault w P t b  

%PI 'hQhnet socaaslkle a i l i t a ~ y&wtharP%yH&&$& 

irsouing t t i ~ a eQ P ~ C ~ B * + - ~ ~ S ~ S Q B Illrnisledfk~tcsctfon f e 

dsmaer8ecl9, r~B4P 

&&&& Was 2740, at;r@asseethe fmportance o f  ra 

praper esrn~1~tnd4 e e f s $ o ~ ,  In tha FolXowPng tesas: 

TlPbo~nwidare8 sot%on qay subsegu@ntly 
bs found t~ have bean vh6PXy un$us%lfS@b
and w i l l  subject %As reegonaibla affiaer 
htaself ts puabh@a%fop  i~r$alation 45 
the Zau of war, @a the other band, o s w  
~aadlngoffisers mvst ass'tx~emwpoa@%-
b22ity for refa l i a t ivo measures when on 
u ~ # o m p ~ l o u @enemy leama ns other reasur 
ogainwt the rspt~tftionof unlawful scte,2 8  

&v@awjksa &pp@alt o  ths amirgg for 
r e d ~ e e ~  mag Be a w t t e s  0%ha8 F&t%@d,h t  
polPity f o  @sasS&er, befare meortiag t o  
reg~$saJ&,wkfe%h@rthe agywelw POPOBI $P@ 



Thee@ f'sotsre r ~ f L e a tthe ~ c e & r s % Qfor ccntiue%inga 

~ap@XuS~PIXZBIXIS~FYinqzalrr t a  det erain@ the ~ . l l d f  

ixlqu%r*y @%waysbe conduatsd, mLetge troop arafety 

p~r@snxz@IQP Zhoir property 247 i h c  purpose of t h i s  

male It?. to s ~ p h w s l z ~;;that ~ B P F I ~ I I B ,f o r  illd~afenetas 

acta, a & m t  be &root& fastftulsd againat neutrals, 248 

247. lYM 27-to1 aotce 7 ,  at para, 4e0T&iDA Pa% 
27-161*2, su m mte 8, art  68; h4. ;;reeneapan, 

n e t e e t  $10. 

248. CA Bas 27-163-2, nata E, ~t 66; H. G~@@aspa.n, 
&g$gg&xaats 4,  at u,2 Qppanhebm,
nu%@ t 8, sti 67!3-684. 



faw of nautra&i%yahsuld be csrafu51~atubied, whenaver 

the aantangh%tsdr @ g ~ I w a , laotlon could be construwd ae 

a Bireot at tack  upon a aoutsal aavereien. 

pmpartlana211ty appliee; t o  was rsprisala,250 ~ n $ ~ s  

gwmrak repsias1 X ~ W ,  I rapriaal ac t ion  'must be in 

the puxpotm @f war rwgslaaL is ko @anp@Xthe emmy t o  

war reprSaah aotiona ahoul4 Xncluae th@right to ue*, 

&en 	 nsa@aesar??y,torob rl;r%@omblg af2n @xicr@@e; tbs sneay'a 

249, 	?tb QmsnlsplLn, note 4, at  4.10, 583, 
bo~barbingan enmy tom cantafnine nsutrsl 

P S O ,  	F% PT- t 0, nu%&7, at para. 497e; I% Pa@ 
P"Tl?6$-2, su s note C, at 86-67; lJ.8. u. CshXgindorf, 

n not.* a t  494; N. Oreenspan, sw ra note 4, 
*2i2: 8 .  Behusrrsnborger, s ra n o t e e a t  
40-4, g 2 Oppenheim, nod%%, a t  f43, 563,
565. # 3 4. %tori@, note 6, at- 554-355 
fWhh8e rsesgnie$ng that may repr2ssla are psapap-
t i m ~ ~ t e ,  s ~ g u f r c -%heauthor in$Zcwt@a tbat th%% 
sent  swmot be eadatary as Long &a &Re lEaw pemPf& 
rcp~fs&laether than r e p ~ i ~ a l f i tIn  k i n e ) .  

ZfSt,  	 2 f Jpper&~i~ ,  nuts f8, at  9 4 1 .  ( & ~ p h s ~ $ r s  

-azsppZieB, ) T'fiEts pulps applias €0 war raprieales*
16. a t  565 and a. 4, 



fnitisl, ille@Ci.80%--prouidsQ the faroe a reaaon-

able wXatlonahfg "to the paatuZat~bdeter~snt~ P P e c t .~292 

The set@ maortad t o  by wag of re-

prt@aP,, Re  tmoseskw or s aas 


the aeC5 Q@ oammitted bp t e-K--9 
enemy, 

Sn3tirl viaLatian, oaa be warigkmd t o  detamalne t W  

251. &&, Q u P ~sf" ~@W%?% &Ith~u@ $~%C%&t@d&tl%i@n, 
t o  amfa~oeaasrpZ5awe vfth *be law af p&ae =%her 
than the law of war, mfl@dteQ nm@tJeaXr~g l ica-

-
fmaaoript stateimnts r 

"Seepat and RetaZta62on 
''%file C&imian, Why 694 the United State@

aansldiar 1%wc@@as~;)rto r@E@XB;rrte agelaat
Iareh Yfetmira in a manner sib s5mpXet~Bg~
b5~gropa~t9omte%a tba s f f snse l  

mBes~e tar~MaB8mrw. &.Ob3,rwa. I bo 

mailto:ille@Ci


h my opinion, Pf rep~%aalfarce does not exceed 

the r s a f 9 m t e d  -uenm of' the enemy's 

oioXatlon t o  S U G ~an extant ae t o  ahock t h ~csnacienee 

w t e  	all exf~tfngflitat6, using raprlaal farue 

RsprieaLa m y  ba via i tod upon entasa~r@ambatants am3 

their property, gro~%d&dthag 	hrrw "not yet fallen in%s 

a s  tihe bawere o f  %Be FT b a t %Jn~teaB 
aaertant ~ i l i t a s  

I t  ha8 been adlssktrttnrd that the Tonkin aotion wsLr 
&lepmport~oaar%a, infllatgsdto the _a_0twldbaa~~cp
upor&our vesmla. lbPla aessastion appessre t o  be 
true. Hbw@ver, &he ~f the enerstyo@tie-
Zenae not 'l~t#reZ @ U3Pli~%e6 

at$%of bellig@rensa, t a  probibit Qur use o f  the 
hBgb sea, Vfewed l a  this amtext ,  th@Ualt@d 

295, 	Bee 2 Wheatan, Q m note l a ,  at 164 (3ep~IatiXa 
%&t not t o  bi+%~sly aispr~mrtioneta....")r
R, N g D ~ u g a lQL F* F~Xiufan~, note t72r at 
682 (W@psBseXa osmat be "ea aro$s as t o  have ns 
resloomblaa r%latioar~h&~t o  tkeb notatulated det~;*.~eant 

groatsr than %heinitial uiahatiba,.,, cr ). 



257loraw, a ~ s dpratseted medleal buiS83~gr&ad egu&~opaenh 

Purthsr, 2% 9a fo~b288ent o  ififtist@rapri&aX 

sctian agaSnst Chs person ar prqsrtg oi sn i.aBhokd3taS 

p~afi.aea;W!iU B ~ @ P%~&&sva xv a$@t949, '!j8(SO~V~YB~ZOJ] ,  For 

ax&@p2e, rep~i~aXa b@ d2rsatst3 against enwig~a~mrrot 

eiw22iaaw, OF t h a % ~  Xoaatad In the aasep$+d 

@rb@m@$tlat ~ k r i % w yof' tihe PepraaPng Por~ss,-9 

B@W@P@F~ the Srt2tfa23~kgOF r@p~l.ta&Iaatlt$a~&grafnet 

m@@ys~otP5sana~,ar the3p p r u ~ ~ d p r ,Z00111.%~4&2a b n ~ m y  

256, PI 27-10, 7, @l WP~&I*An&p48?01 
RoBooga5 a5ttc;kamot note t72, a% d8b&@$ 

PS?* Qenet# Coav@nt%ast %raRelot%vs;~ %h& T~eafmeata i  
Wiean@ros f  War, August 12, 3349, If,ca~t~, 87 

6 U.B.P. 3316, P.f .O.8 .  Wc. 3964# 75 O . P . t . 8 .  
a t t&d ti@ QRif ;GtcF$, n@%a 139, 

at jaX"tZ~5fe1 4Qt QV8 ar t 99,a ~ t ~8% 
A s k L c t l e  47; R7*tQ, st parwa,$?&I &ate 7, 

497%r %, g&g& nb&a 4,
@r@&n@pm, 6%40+b?Q,
uE see J. stun^, mt. 6,*at  656 n. 21 ( fa

k p n qu@st$.oawhether POIq@could be &ubj@ot
.tss m p ~ i a a s f a ~tor time19 rialaattonzg of W* resquir@-
@@mta,) 

mailto:r@p~l.ta&I
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Xzl adQiti@m, tfaese far rag%dSgtlltave;2opiwg ria Intc-r-

bletsrioal, @uItur&l and r@li&lsusesn&@rs,laaa2ed fn 

thwarting the basic purpIoec of tfa~r@,pria&Xaction, 

bs abf#@by the Paw o f  war, tba YnXbecl Btetea may 

t?b-no@ ~f t k ~ .  w a r .la-Z a n d m  

Pbb. M. Oraenrrpn, y,pqnote 4, at 410. In @?&oh
inbtanae, h r t i o  8 , GC, aust b@ stueied t a  beter-

ains the exaat soap@0% prateation pante8,

Ahhbu&b, ~IPQUW@%~~CB$
I$L~ B F Z B ~  where th9 :mitea 

Statso wouEd not btrund u n d a ~thw @anemC o n v w ~  

2 2 ~ u osf 1949, cam auot ba Leken not t o  inlttatta 

ssagrdsal rrrtlan. wbO@bwtw28. v2alstaa the aantssr-

psrary, but non@thel@a# custamsry, law of war, 




9, @Z5Z7-PRgSZR= 

Ths saoond potontiah war law sxaspt$sn $a %be 

Autkaritfes are spEiZ aoncaPning the %ootpinei8 

calf-$efeaaw, sa @tat& of mece~altyor -eon, 

a&vscates wponhy a~ssrtsdtbet a 

govemaent oou38 never aaorii'ioa the 3tatas axis%-

@BQ@, %lf-,eserm%ion, hcwevcrr de~Ive.sd.inoluda. 

this jus&ffying prinaigfe witbin i % a  fm~~@woric. 

Barf-praservat ion has been described as 8 genera3 

269, %a@ authori$ies -re maintainecl that aggr4aBor 
tposgr, by mers partiaPprat%oatn sn ill%plww, 
are auiley of e~fnes, E ~ O W ~ T C F ,  the weight of 
ti~utho~ftrrefutw~tbia aaserth~n,aad holds that 
tb law 81 w a ~apg1.tes equally f a  both aggveesor 

& @ f b ~ d e ~%PQQP@ s &f3 O , gr M Q D O U ~ IL 
p.. Paltoisno, no-t 530.534: H* 
Q~s@mepan, #nee 9, wt 9 ,  4G7 11.22. 453j
P, desaiawp, rsum no%@7, a t  217; ~'Brien, 
notc S t  ae ?-ri)or46, 



right af the Btat@.286 

Mall b @ % f a ~ ~~e3f-p~@aaraaLlanae fo12ow~t  

&A %halaot  rsrsas%almsest the wbsl@ 
of th9 duei ts  0% seataa are 8 u b o ~ d i m t s d  
t o  %her9mk a$ seXf~pmssrvwstiotl *, ,[BQZ~-
~PQI@PP&%%QL)work8 by susp@n&$ngthe 
oBIig&tfon to act Pa obs&b@na@to @thaw 
grimiplw. 39 @uoksumpm-iaboa i s  a@a@@-
mrr Par exi~tsne~, ~ i ~ h tthe .gm@~ia1 %t 
aaough; i P  k t  is not atrhotXy nwaeearp, 
tbm a ~ ~ a a i a  ~@I$*PP%-
oesratioa.2 ft7 

S@ h a ~ a l yone of  

latesmtflsrs,al law anutbscpr&&kse, ae oaintains thstH~~~ 

nsithw B-rr ag&rsesor nos Q(@f@n,der has a F$@%nation 




eonfla%encsor o f  the l i v @ ~  	 then theof' its of t faano" ,  

8ltuotfan %a %r&n@fomedinto of %agZtiaat@~s5f-

dsf@wws, dcoa~dingly,O fBricn su~geetathbt the 

BsPaaBdr asrtPon m i g h t  resort t o  any ~ 8 3 9 - 8 e f e ~ a eQP 

~ r p ~ l e a Z~saaura t a  cowntar &be a&gs@ssor 

nation's imtaosal, @xtsrsrsinatPflnthreat.27'0 

atone mietalna t b t  the rip$& of ~el$'-g~@s@rva%lon, 

hn %%wesf' gsaae, ie gonsraEJy recognized. We oo~nul&es 

tkmt nelthsr psaatOce ~ O P  cars produ~baZ f t e ~ a t ~ ~ e  

aot iafaets~$taxpZanatiaa for  denying tba doctrina's 

agpl&hsabflity $9 Statleers wt w w .  But;, 3ras nutas Ghat 

&&,ggg~sr&QQ,g an& ab3aerrt.s %ha& fm&f B 60M@@n@d, .*dP 
revfew & the ~e@&%#g daotrinao f  the aslf-p~eeer~&ti~n 

~mmiasall %he mrs ar"gcmt,@';P1 

B ~ i e 2 - 1 ~state@that sslf-p~@~@rvationi e  an 

faetixset an& a s lagal ~g8h-t;. He natea that when an 

2TP. 	 4. BrPsrly, Zbo U w  of idation@, 294-295 f4%hed. 
994@h C. i ~ n w i o k ,  no%@ 7 ,  at 663 
(Refar m r v i ~ 3 .ZapltZnct Z i u ~ i n ~8 nurslosar 
war) 1 Q* S C ~ ~ W U + % ~ R ~ ~ F ~ Q P ~oatc 88, at 43 
(self-preaorvation i s  o paycholo&ioal, not a 
ls@, prfaafgle2, 



& s i c s l y  conclud@a tha t :  

(N)o saf l-reepectirq nystom oon @&mi%
that b% a&k@@ brea@besaP %haXaw Eagalt
an8 tka credf t  of inLornwtian&l 3sw ha@ more 
$0 gaPn by %haaandad aQm2&sf@n of broaahaa 

% b g  Eacczzr, tbenn by attarriptirig to throw 
o axoak over th@a.27? 

The 'rigkt '' t a  @elf-praservation i a  
af dbubtibu3..Pagal S t $ .  In praot terme, 
hawever, St w2kl  Influenaa the mtufe o f  
weepma resortad t o .  lie $tat@ w i l l  val-
u n t & ~ i l ymurt defeat in Beferenee eo ruXs8 
af P!B~ .  kb6a vital  Pnterrata are at ataks, 
the claim t o  tha d"ua68~enXal"r 
saXf-p~@8ertsa%i~fi Ofw i X 1  bs made. %tt" 

the &actrfn@ultim&teJg w i l l  be reJooteb or aocegted, 

by fnewnational war pmotias, await8 in fvtwro 

dstenainstian. 


Aeaurzlling arg<ueado,the b a a t r b e '  s &oceptanue, f t 

mailto:th@a.27?


#howl4 b@ @Srow~~@e~kbed  W S ~ S C I O W ~by tba d@o%rln@ af 

sJSty, ns Though p~opor%t~naXltyp~ob.blgrlll r t i o r d  

95%t5@p,ra%~@t Maon%, t b ~Zon in  $&ere eircua@%aas@a, 

doatring of s@kZ*pv@re@~a&t bab ~ a n e t ~ u e d%om m ~ a t  

t o  lawtharfse a @tat@ to ~ a m m f t  a ~ & m eof' gen061&$ 

&@atnab% salircsa d)&LZ@a06n-atn ernsax $sTlZg@arrrrnt, PohS%@ 

trining ~aees%SaJs%Utar$$a1~+gb%b B9 ob.Iit@raat@&mi@% 

In a ~ ~ f ' - p r e ~ a ~ m t ~ o a ~oars e u ~ tbs tokenPT6 



2x3 	 apaate~fess ~i &mag@, thanf i f e ,  aad p ~ o p ~ r t y  

war r%&ts, mua, s ~ $  e@ekXngt o  s o q u l ~ saso@~@lga  

ri@h2@uUer $be ~ ~ ~ P J I ~ P ~ ~ ~ P v E B L ~ ~ o P ~ ,must be66$%~$ne, 

gr@parar9$0 eubjwt 5ta aSt i t@as t o  dk shi13.a~clahm by 
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