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FOREWORD 

This tsxt was prepared by the Mi li tary Affairs Depart
ment of The Judge Advocats General's School as one of a series for 
use in the School. 

The purpose of these matsrlals is twofold: 

(1) 	 To be used as an aid to instruction and 
orientation in Military Affairs in the 
curriculum of this School; and 

(2) 	 To serve as a convenient reference work 
or manual for students of the School who 
may be assigned as judge advocates in the 
field and handicapped by the lack of an 
adequats library. ' 

Some mattsrs have been treatsd chiefly by bibliographi
cal referenoe 6 others by reprints from official so~oes. In addi
tion to these' matsria1s ~ referenoe should be made to current War 
Department publications. Finally, certain subjects have lent 
themselves to more extended exposition and 'editorial comment. 
With regard to these subjects it is believed that the method of 
textual synthesis best serves the dual purpose of the materials. 

EDWARD H. YOUNG, 

Colonel, J.A.G.D., 


Commandant. 


The Judge AdVocate General's School, 

United States Army, 

Ann Arbor, Michigan,' 

1 October 1943. 


(Reproduced with ADDENDA, 15 May 1944) 
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PART I 


ORQ~IZATJON OF THE OFFICE OF 
T'".dE .rUDGE ADVOCA1'E GENERo.\L 
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The following outline of the organization of the Office 

of The Judge Advocate General is an entirely unofficial adaptation 

of section 207.02, Army, Service Forces Organization Manual, M 301, 

15 July 1943. It is based, however, upon a tentative revision 

of that section approved 27 August 1943; Office Memorandum No. 33, 

15 September 1943, relating to the reorganization of ~he Military 

Personnel-Division; Office Orders No. 200, 1 October 1943, making 

several organizational changes; and the organization chart approved 

by The Judge Advocate General on 5 October 1943. 

* * * 	 * 

OFFICE OF 
THE JUDGE ADVOCATE GENERAL 

a. Mission.--To serve as the chief law officer of the War 
Department and the chief legal adviser of the Secretary of War, 
the War Department, and the Military Establishment. To supervise 
the system of military justice tllroughOlJt the Army, and the rendi
tion of legal advice and services throughout the War Department 
and the Military Establishment. To operate the system of appellate 
review of records of general courts-martial provided by Article of 
War 50 1/2 and to furnish legal advice and service to all agencies 
of the War Department. . 

b. Major functionso---The Judge Advocate General, under the 
direction of the Director of Administration, performs the follow
ing functions: 

(1) 	 Supervises the system of military justice through
out the Army. 

(2) 	 Supervises the wor~of all judge advocates of the 
Army. 

(3) 	 Supervises the rendition of legal advice and serv
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ices throughout the War Department and the Military 
Establishment, 

(4) 	 Operates the system of appel.late review of records 
of general courts-martial provided by Article of 
War 50 1/2 and, for this purpose, establishes 
branches of his office wherever the Army is serving, 

(5) 	 Furnishes legal advice and service to all agencies 
of the War Department on matters including those 
relating to claims by and against the Government; 
contracts with the Govsrruilent; bonds of Government 
officiais, contractors, and subcontractors; patents; 
copyrights; War Department land purchases, sales, 
leases, and grants; state and Federal taxation; lit 
igation involving the War Department; the organiza
tion of the War Department and the Army; and,the 
rights and obligations of military and civilian 
personnel of the War Department .. 

(6) 	 Controls and coordinates all patent activities of 
the War Department, 

(7) 	 Represents the War Department in all litigation in
volving the department,except litigation arising 
out of rivers and harbors, flood control, .and Wash-, 
ington aqueduct activities, and maintains liaison 
with the Department of J~stice in connection with 
such litigation, 

(8) 	 Recommends the appointment, assignment, and reassign
ment of all judge advocates of the Army" 

(9) 	 Recommends to the Military Training Division,. Army 
Service Forces, training doctrine for use at The 
Judge Advocate General \ s :3chooL 

(10) 	 Maintains the office of record of all records of 
general courts-martial, military commissions and 
courts of inquiry; all documents relating to the 
ti tIe to lands outnlde the District of Colunibia 
under the control of the War Department; War Depart
ment patent assignments and licenses; and the rec
ords of the Army Section, Army mid Navy Patent Ad
visory Board. 

http:appel.la
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(11) 	 Prepares for publication the following War Depart
ment publications, supplements thereto, and changes 
therein: Military Laws of the Uhited States; Mil
itary Reservations; Digest of Opinions of The Judge 
Advocate Gene~a1 of the Army; Bulletin of The Judge 
Advocate General of the Army; Current Legal Bulle
tin. 

(12) 	 Maintains the Military Law Library. 

(13) 	 Exercises general administrative supervision with 
.respect to the legal elements involved in claims 
against and in favor of the Government arising out 
of executed contracts, maritime accidents, and other 
claims authorized for administrative settlement 
under the various claims statutes. 

c. 	 Organizationo-=(l) The Office of The. Judge Advocate Gen
eral consists of The Judge Advocate General, four 
Assistants Judge Advocate General, the Tax Division, 
the Contracts CO-Ordinator, the Contracts Division, 
the Military Reservations Division,' the Military 
Affairs Division, the Claims Division, the Litiga
tion Division, the Patents Division, the Legal 
Assistance Branch, the Control Branch, the Office 
of Technical Information, the Executive Division, 
the War Plans Division, the Military Justice Divis
ion, the statutory Boards of Review, the Military 
Personnel Division, Special AsSignments and Field 
Installations. 

(2) 	 One Assistant Judge Advocate General supervises the 
Tax Division, the Contracts Co-ordinator, the Con
tracts Division, the Military Reservations Division, 
the Military Affairs Division, the Claims Division, 
the Litigation Division, the Patents Division and 
the Legal Assistance Branch, acts as chief adviser 
to The Judge Advocate General with respect to mat
ters within the provinces of those agencies and 
performs such other duties as are assigned to him 
by The Judge Advocate General, 

(3) 	 Another Assistant Judge Advocate General supervises 
the Control Branch, the Office of Technical Informa
tion, the Executive Division and the War Plans Di
vision, acts as chief adviser to The Judge Advocate 
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General with respect to matters within the provinces 
of those agencies, and. performs such other dutie's 
as are assigned to him,by The Judge Advocate Gener
aL 

(4) 	 Another Assistant Judge Advocate General supervises 

the Military Justice Division and the Boards of 

Review, acts as chief adviser to The Judge Advocate 

General with respect to the matters within the pro

vinces of those agencies, &ld performs such other 

duties as are assigned to him by The Judge Advocate 

General. 


(5) 	 The other Assistant Judge Advocate General supervises 
the Military Personnel Divi.sion, has general adminis
trative supervision of Special Assignments an~ Field 
Installations, acts as chief adviser to The Judge 
Advocate General with respect to the matters within 
the prpvinces of those agencies, and performs such 
other duties as are assigned to him by The Judge Ad
vocate General. 

(6) 	 The Tax Division handles all cases in which the 
principal question presented is Qne of Federal, state 
or local taxation; cooperates w~th other divisions 
in the preparation of opinions in cases in which tax 
questions are presented incidentally, conducts cor
respondence and conferences with Federal, state and 
local authorities for the adjustment of controver
sies concerning the applicability of Federal, state 
and local taxes to War Department and Army agencies, 
personnel, activities, and contractors; takes or 
prepares all action required of The Judge Advocate 
GeneI;al by Army Regulations 410-,5, 8 February 1943, 
with relation to tax litigation ,affecting the War 
Department; arranges with the Department of Justice 
for proper representation of the interests of the 
Government in such 11tigation;and cooperates with 
the Department of Justice in the conduct of such 
litigation from its inception to its conclusion. 

(7) 	 The Contracts. Co-Ordina1jor supervises the Contracts, 
Tax, and Patents Divisions and coordinates the le
gal work connected with Government contracts done 
by the Contracts, Patents, Tax, and Litigation Divi
sions and by legal agencies of the War Department 
outside the Office of The Judge Advocate GeneraL 
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(8) 	 The Contracts Division consists of the Contracts 

Law Branch, the Bonds Branch, and the Contracts 

Appeals Branch, 


(a) The Contracts Law Branch prepares opinions on 
questions of law as to the nature and extent of 
authority to contract; the availability of appro
priations to contract; advertising; opening and 
awarding of bids; the negotiation, form, legal suf
ficiency, and effect of original and supplemental 
contracts and change orders; advance payments; 
rights and obligations arising upon modification, 
extension of time, renewal, performance, delay, and 
breach of contracts; debarment of bidders; the 
assessment of liquidated damages, emergency purchas
es; acceptance of donations; the sale, lease, ex
change, and other disposition of personal property; 
the construction and operation of contract provis
ions for unemployment, workmen's compensation, lia
bility, and other forms of insurance. 

(b) The Bonds Branch examines as to legal suffic
iency, form and execution, fidelity and surety bonds 
(bid bonds excepted), and consents of surety to 
modification of contracts;.and maintains, for the 
War Department, files of powers of attorney indi
cating authority of representatives of authorized 
surety companies, 

(c) The Contract Appeals Branch represents the in
terests of the United States before the War Depart
ment Board of Contract Appeals. 

(9) 	 The Military Reservations Division consists of the 
Titles Branch, the Publications Branch, the Records 
Branch, and the Miscellaneous Branch. 

(a) The Titles Branch prepares opinions on questions 
of law pertaining to the acquisition, title, posses
sion, and disposition of real property under the 
control of the Secretary of War, including questions 
relating to condemnation, purchase, title, encum
brances, limitation, boundaries, possession, trans
fers, deeds, easements, and leases; and drafts doc
uments incident thereto, 
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(b) The Publications Branch prepares the War Depart
ment publication "Military Reservations II 0 

(c) The Records Branch classifies, indexes, files, 
and preserves title recor~s pertaining tQ military 
reservations and other land under the control of 
the Secretary of War~ including deeds, easements, 
leases, licenses, and permits;. 

(d) The Miscellaneous Branch prepares opinions on 
questions of law relating to state and Federal jur
isdiction over military reservations and other lands 
under the control of the Secretary of War, the ad
ministration of such property, including custody, 
control, buildings, roads, materials} licenses, and 
permits; flnod control; and to the regulation, im
provement, and use of navigable waters of the United 
States. 

(10) 	 The Military Affairs Division consists of the Offi 
cers Br'anch, the Enlisted Branch, and the Miscellan
eous Branch. The division prepares opinions on 
questions of law pertaining to procurement, appoint
ment, enlistment, pay and allowances, status, pro
motion, discharge, retirement,. discipline, and ad
ministration of military a~d civilian personnel, and 
the organization of the War Department and·the Army; 
prepares and revises drafts of legislation, reports, 
executive orders, and regulations relating to the 
foregoing matters; and prepares opinions on questions 
of law involving interpretation of laws and regula
tions not specifically allocated to other divisions 
of the office. 

(11) 	 The Claims Division consists of the Administrative 
Br~ch, the Examination Branch,' the Legal Review 
Branch, the Special Assignments Branch, the Admiralty 
Branch, the Foreign Claims Branch, the Personnel 
Claims Branch and the Field Training and Supervis
ion Branch. The Division exercises general admin
istrative supervision with respect to the legal 
elements inVOlved in claims against or in favor of 
the Government ariSing out of executed contracts, 
mari time accidents , and other'.claims authorized for 
administrative settlement.under the vartous claims 
statutes; prepare·s opinion£! on law and procedure 
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incident to claims and related matters, including 
reports to Congress on pending legislation, partic
ularly private bills for reliefj prepares drafts 
of revisions of Army regulations relating to the 
foregoing matters, and maintains liaison with other 
agencies and departments relative thereto. 

(12) 	 The 'Litigation Division consists of the Administra
tive Branch, General Litigation Branch, Commerce 
Branch, and Contractor's Defense Branch. The Divi
sion takes or prepares all action required of The 
Judge Advocate Qeneral by Army Regulations 410-5, 
8 February 1943, with relation to litigation affect
ing the War Department, excepting litigation pri 
marily involving tax questions and matters expressly 
assigned by The Judge Advocate General to other di
visions and officersj arranges for and cooperates 
with the Department of Justice in the representation 
of the interests of the Government in all such liti 
gationj furnishes counsel to represent the v.Tar De
partment before Federal and state administrative 
tribunals in proceedings affecting the interests of 
the War Departmentj takes appropriate action in re
sponse to subpoenas duces tecum served upon military 
personnel and requests for \.<Tar Department personnel 
as witnessesj prepares and presents \.<Tar Department 
claims in bankruptcy and reorganization caseSj takes 
necessary action in protecting the interests of the 
Government in pending or threatened litigation in
volving loans guaranteed by the War Department or 
the security given therefor. 

(13) 	 The Patents Division consists of the Administrative 
Branch, the Classified Inventions Branch, the Claims 
Branch, the Prosecution Branch, and the Internation
al Branch. The Division supervises collection and 
preparation of evidence for use by the Department 
of Justice in defense of patent infringement suits 
filed against the United Statesj maintains files of 
patent assignments and licensesj prepares, files, 
and prosecutes applications for patents, interfer
ences, and appealsj makes patent validity and in
fringement searchesj renders opinion on questions 
of patents and copyright lawj and maintains the 
records of the Army Section, Army and Navy Patent 
Advisory Board. 
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(14) 	 The Legal Assistance Branch supervises the work of 

legal aid'officers throughout the Army, maintains 

liaIson with the Americ8Jl Bar Association and other 

civilian agencies which give legal aid to military 

personnel, furnishes all legal service required by 

the Soldiers' Home, and performs the legal aid work 

of the Office of The Judge Advocate General, inclu

ding the renditior.: of' Legal advice to mill tary per

sonnel re8pect.ing their personal affairs, the 

drafting of wills, powers of attorn'ey and similar 

legal documents, and the legal representation of 

inmates of the Soldiers' Home, 


(15) 	 The Control Branch obtains information regarding 

the efficiency of the operations of all elements of 

the Office of The .rudge Advocate General and the 

progress of the work of the office; studies the or

.ganization of the office, its research facilities, 
administrative procedures, procurement of supplies, 
and reports of work done; recommends changes in ex
isting poliCies, organization, personnel, procedures 
and methods to overcome situations requiring correc
tive action, and prepares directives to Garry out 
such changes, 

(16) 	 The Office of Technical Information reviews public 
opinion affecting the Office of The .JudFE: Advocate 
General and the Judge Advocate Generalis Department; 
conducts, or causes to be conducted, surveys of pub
lic opinion or public relations situations requiring 
corrective or preventive action.and makes recommen
dations'in regard thereto; where appropriate, pre~ 
p~es, or causes to be prepared, technical orgen
era1 information for appropriate dissemination; acts 
as liaison between the Office of The Judge Advocate 
General and the Technical Info:rrrJ8.tion Division, Army 
Service Forces, 

(17)' 	 l'he Executive Division consists of the Supply Branch, 
the Civllhm Personnel BrSllch, the Libraries Branch, 
the Message Center Branch, and the Court Marti~l 
Records Branch:' The Executive, under the supervis10Il 
of The Judge Advocate General, has general 9.dn:inistra
tive supervision of the Office of The Judge Advocate 
General, 
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(a) The Supply Branch per~orms o~~ice service 

~unctionsD 


(b) The Civilian Personnel Branch, under the super
vision o~ the Chie~ Clerk, handles all matters per
taining to the appointment, pay, promotion, and 
trans~er o~ civilian'personnel o~ the O~~ice o~ The 
Judge A~vocate General . 

.(c) The Libraries Branch consists 6~ the Military 
Law Library, the Legislation Section, the Index 
and Publications Section, and the Records Section. 

1. The Military Law Library operates the cen
tral library o~ the ~~ice o~ The Judge Advo
cate General; supervises the libraries o~ the 
divisions o~ the o~~ice and supervises the 
libraries o~ the judge advocates in the ~ield. 

2. The Legislation Section consists o~ thG 
Legislative Re~erence Sub.3ection which main
tains the legislative reference service and 
the Military Law subsection which compiles new 
editions and supplements to the Military Laws 
of' the United states, 

3. The Index and Publications Hection comprises 
the Index subsection which indexes all opinions 
o~ The Judge Advocate General o~ the Army arid 
the Boards of Review rendered since 1842, and 
the Publications subsection which edits and 
prepares ~or publication the Bulletin of The 
Judge Advocate General of the Army} the Gl.U'rent 
Legal Bulletin, and new editions of and SUIJple
'ments to the Digest o~ Opinions o~ The Judge 
Advocate General of the Army. 

(d) The Message Center Branch receives, a.lstributeCl .• 
collects, and dispatches mail, telegra.m.s., cables 8Jld 

teletype messages, safeguards classified documents, 
provides messeIlger service and maintains the general 
records o~ the o~~ice. 

(e) The Court· Martial Records Branch ~iles and in-· 
dexes all records of general courts-martial, mili 
tary commissions, and courts of inquiry appointed 
under authority o~ the United States since 1811.. • 
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(18) 	 The War Plans Division prepares opinions and War De
partment publications on intern~tional law, includ
ing the laws of war, the rules of land warfare, 
prisoners of war, internment of enemy aliens, rela
tions with our allies, military government, and like 
subjects; and on martial law and military aid to the 
civil power; maintains liaison with the Department 
of state with respect to such of the above matters 
as are within its jurisdiction 0 

(19) 	 The Military Justice Division con'sists of the Clem
ency Branch, the Examination Branch, and the Mis
cellaneous Branch. The Division examines as to 
legal sufficiency, records of trial by general 
courts-martial and military commissions, n9t exam
ined by the Boards of Review, initiating corrective 
action when necessary, checks all general courts
martial orders; makes recommendations, answers cor
respondence and renders opinions in regard to clem
ency, habeas corpus proceedings, granting of gener
al, courts-martial jurisdiction, maintenance of 
uniformity of sentences, keeping number of trials 
to a minimum, elimination of unnecessary delays in 
trials,diFlposition of prisoners, and Cluestions 
pertaining to the Articles of War, the Manual for 
Courts-Martial and War Department publications, 
which involve the administration of military justice; 
trains judge advocates; and initiates legislation 
and changes in War Department publications pertain
ing to the above-named subjects. 

(20) 	 The Boards of Review under Article of War 50 1/2 
conduct automatic appellate review of all records 
of trial by general courts-martial involving sen
tences to death, dismissal not suspended, dishon
orable discharge not suspended or confinement in a 
penitentiary and of other records of trials found 
by the Military Justice Division to be legally in
suff'icient to support the finding and sentences 
(unless adeCluate corrective action can be taken ad
ministratively); prepares opinions, holdings, re
views and correspondence relating to records on 
which it.functions. 

(21) 	 The Military Per~onnel Division consists of the 
Assignm.ent Branch, the Classification Branch, the 
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Administrative Branch, the Planning and Training 
Branch, and the Miscellaneous Branch, It conducts 
the military personnel administration of the Judge 
Advocate General's Department including all func
tions of The Judge Advocate General relative to 
procurement, assignment, transfer, reclassification, 
relief from active duty, discharge, retirement, 
promotion, decoration, and discipline of judge ad
vocates of the Army. 
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PART II 

MILITARY AFFAIRS ~ 

INTRODUCTION and ORIENTATION 

CHAPTER 1 - The Military Affairs Division of 
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The 	use of the term "Military Affairs" as the designation 

ofa course in The Judge Advocate General's School, or as explana

tory 	of one of the phases of work performed by a judge advocate, 

either in the fie·ld or in the Office of The Judge Advocate General 

is, at best, misleading. The term in and of itself has no o_efinite 

meaning in military law as, for example, do "Claims.", "Contracts li 

and 	"Military Justice". It is used to refer to a general field of 

work 	or to a·group of unrelated legal subjects not otherwise de

nominated. The term IiMiscellanuous Affairs" would perhaps be more 

descriptive. 

At the present time in The ·Judge Advocate General's De

partment the term "Military Affairs i
' is used to refer to anyone 

of three separate groupings of work or ~ubjects: 

(1) 	The work of the Military Affairs Division of the Office 

of The Judge Advocate General. 

(2) 	The entire field of work pe:do::'med by a staff judge advo

cate of an administrative or tactical command, other 

than those matters which are specifically assigned to 

other sections. 

(3) 	 The subjects taught by the Military Affairs Department of 

The Judge Advocate General's School. 

In order that t~e scope and purpose.of this course may be 

. clarified at the outset, it is essential that the organization of 

http:purpose.of
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the Division in Washington and the scope of the judge advocate's 

duties in the field be understood. 

CHAPTER 1 - THE MILITARY AFFAIRS DIVISION 
OF THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

The Military Affairs Divisiqn in the Office of The Judge 

Advocate General consists of the Chief of Division, who holds the 

rank of colonel, the Assistant Chief of Division, the Executive 

and Assistant Executive, and three Branches: Officers, Enlisted 

and Miscellaneous. Each branch is supervised and directed by a 

lieutenant colonel whose duties include the preparation, super

vision and consideration of opinions assigned to his branch. 

The annexed organization chart indicates the general 

structure and functions of the Division and of each of its three 

branches. 
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ORGANIZATION CHART 

MILITARY AFFAIRS DIVISION 


OFFICE OF THE JUDGE ADVOCATE GENERAL 


-


CHIEF OF DIVISION COLONEL 

ASSISTANT CHIEF OF DIVISION - COLONEL 

DUTIES 

Prepares opinions on questions of law pertaining 
to procurement, appointment, enlistment, pay and 
allowances, status, promotion, discharge, retire
ment, disCipline, and acministration of military 
and civilian personnel and the organization of 
the War Department and the Army; prepares and 
revises drafts of legislation, reports, executive 
orders, and regulations relating to the foregoing 
matters; and prepares opinions on questions of 
law involving interpretation of laws and regula
tions not specifically allocated to other divi
sions of the officeo 

, 

EXECUTIVE 

LIEUT COLONEL IVILIAN PERSONNEL 

ASSISTANT E'JrnC Stenographers
Vii 

Clerks 

IMAJOR 

r I 
OFFJ(~S' BRANCH ENLISTED BRANCH MISCELLANEOUS BRANCH 

I!''hi""f' _ T.t... r.nl r.'h i P.f' _ T .t. r.nl r<h-t ""f' _ T.t.· r.nl 

m:cn;s ;QIllIiS ;QIllIES 
Prepares opinions Prepares opinions Handles all other 
on questions of on questions of legal matters with-
law involving of law involving en- in the Jurisdiction 
ficers, warrant listed men, civil- of the Military 
officers, nurses, ian employees, Re- Affairs Division, 
contract surgeons, serve Officers' 
and cadets 0 Training Camp 

trainees, and Ci-; 
vilian Conserva
tion Corps enrol
lees, 
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The Military Af'fairs Division is under the supervision 

of one of the Assistants Judge Advocate General, with·the rank 

of brigadier general, who also supervises the Claims, Contracts, 

Patents, Military ReservatiOlis, War Plans ,Tax and Litigation 

Divisions, the Contracts Co-or.dinator and the Legal Assistance 

Branch. The other divisions of the office are supervised by 

other Assistants J\Adge Advocate General 0 

CHAPTER 2 - MILITARY AFFAIRS IN THE 

OFFICE OF THE STAFF JUDGE ADVOCATE 


The work of the office of the staff judge advocate of 

the typical infantry division is ·frequently divided for purposes 

.of convenience into two categories: Military Justice and Mill 

tary Af'fairs. All matters which do not come within the scope of 

Military. Justice fall automatically into the category of Military 

Af'fairs. The term would incluae, therefore, not only those mat

ters handled by the Military Affairs Division in the Office of 

The Judge Advocate Gener-al but also all matters pertaining to 

Claims, Contracts, Taxation, Military Reservations and other sub

jects which are assigned to separate divisions in that Office. 

It is to be noted that the personnel of the divisional 

judge advocate's office consists of one officer, one warrant 
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I
officer and two enlisted men, In seryice command headquarters 

and 	other installations to which several judge advocate officers 

are 	detailed, further separations are often made and individual 

officers are assigned to work exclusively in such special fields 

as Claims, Contracts and Litigation, ';Mili tary Affairs II is there 

used loosely as an orrmibus term to' denote all legal subjects 

affecting military personnel and organization not otherwise desig

nated and assigned to other specific sections. It will generally 

be found that when the volume of work requires the formation of 

separate sections, the scope of the term ilMilitary Affairs" becomes 

narrower and approximates the type of work assigned to the Mili~ 

tary Affairs Division in the Office of The Judge Advocate Generai, 

CHAPTER 3 - THE MILITARY AFFAIRS 
DEPARTMENT OF THE JUDGE 

ADVOCATE GENERAL I S SCHOOL 

It would be manifestly impossible in the school curricu

lum to cover, even superficially, all the subjects which are sub

sume~ under the title "Military Affairs ir either in the judge advo

cate's office in the field or in the Military Affairs Division in 

Washington, 

.----------- 
1. 	 A proposed change in the Table of Organization calling for an 

assistant staff judge advocate, with the rank of captain, has 
been approved by.G-I of the War Department General Staff and 
will probably become effective in the near future, 
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The program of instruction in this subject has two 

broad objectives~· first, to instruct and train the student in 

the use of the special books~ materials and procedures essential 

to the functioning of any judge advocate's office; and second, to 

familiarize the student with some of the substantive and proced

ural laws and regulations relating to those subjects which are 

common to the activities of the judge advocate in the field and to 

the Military Affairs Division of The Judge Advocate General's Of

fice Such special subjects as Claims, Contracts, Taxation, Rulese 

of Land Warfare, Li tigation and Military Reservations are taught 

by the Civil Affairs Department of the School. 

The course in Military Affairs and this volume, intended 

for use in conjunction with it, are concerned first with the organ-

ization of the Office of The Judge Advocate General, and particu

larlyof the Military Affairs Division (Parts I and II). There 

follows some basic material relating to the books, digests and 

reference works which are the profess·ional tools of all judge ad·

vocates (Part III). The student is then introduced to the method 

and technique of writing formal opinions in the Washington office 

(Part IV). The remainder of the course deals with a selection of 

the substantive and procedural law of Military Affairs consisting 

chiefly of legal material on military personnel and the organiza

tion of officers and enlisted men in the great wartime Army, The 
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choice of particular subjects from the vast body of military law 

has been made solely on a practical, utilitarian basis. It has 

been the aim of the Military Affairs Department to devqte atten

tion chiefly to those matters which are likely to be presented for 

frequent consideration by judge advocates in the field or by offi 

cers on duty in the Office of The Judge Advocate General. 



\., 
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CHAPTER 1 - MILITARY LAWS OF THE 

UNI'I'ED STATES (.AN"]"OTATED), 1939; 


NATIONAL DEFENSE ACT 


Military Laws, 1939, contains most of the permanent and 

general laws of the United States in effect on 1 January 1939, 

including the legislation of the Seventy-fifth Congress. It also 

contains certain temporary legislation. usually appropriation acts, 

which has been enacted from year to year. Certain statutes have 

been included solely for reasons of historical interest. Provi

sions, the legal existence and effect of which are the subject of 

doubt, have been included or excluded from the publication pursu

ant to opinions of The Judge Advocate General. Explanatory notes 

have been added where the compilers of the United' States Code ani 

The Judge Advocate General are not in accord concerning legal ex

istence of the legislation. 

The present edition is the eighth and was prepared in the 

Office of The Judge Advocate General. The seventh edition, pub

lished in 1929, contains the pertinent legislation in effect at the 

time of adjournment of the Seventieth Congress on 4 March 1929, 

annotated by opinions of the courts and the Attorney General pub

lished between 1789 and 1929. The annotations in the 1939 edition 

cover the period 1929-1939. The section numbers assigned to the 

various statutes in the 1929 edition and Supplement thereto have 

been retained generally, the exceptions being noted in Table VIII. 

Repealed, superseded, expired or obsolete provisions have been 



III - 4 

eliminated, with an explanatory note under the same section number 

as used in the 1929 edition, 

The 1939 edition may be considered as having two parts 

Part I consist8 of the Articles of and Amendments to the Constitu

tion of the United States and the pertinent laws, the latter being 

codified into 38 alphabetically arranged chapters, the first enti

tled !lArmy of the United states: Regular Army" and the last, IiWar li 
0 

·Part II consists of a Table of Acts Cited by Popular Name, which 

sets out the date of the act and its Statutes. at Large citation, 

and eight other T.abl~s, Of these 'rabIes I} II, III, IV, V, and 

VII show the section number in Mil~~~ry ~ws, 1939, in which may 

be found the material which may have been elsewhere cited to the 

reader from the COIlstitution, Revised Statutes, Statutes at Large, 

United States Code, National Defense Act)or Executive Grdt3rs. 

Table VI contains the Recurring Provisions of annual Army appropri

ation acts arranged under the 38 chapter headings in Military Laws, 

1939, and refers the reader to the section number under which the 

act may be found, In that section will be f'ound a citation to the 

first act in which the terms of the annual statute first appeared" 

modifications being indicated by italicizing words omitted and by 

bracketing new language 0 Table VIII has been referred to above'" 

An index completes the volume, 
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Supplement II to the Military Laws of the United States. 

This supplement contains the pertinent legislation of 

the Seventy-sixth and Seventy-seventh Congresses, annotated by 

opinions of the courts and the Attorney General rendered between 

1 January 1939 and 31 December 1942, in addition to certain mater

ials omitted from the 1939 volume. Thus, when the researcher has 

reason to believe that certain material was published prior to the 

date of publication of Mllitarl Laws, 1939, but does not find it 

in that volume, Supplement II should be looked at. 

The format, arrangement, and topical content of Supple

ment II are the same as that of Military Laws, 1939. Supplement 

II includes the material contained in Supplemen~ I, which embraced 

the legislation of the Seventy-sixth Congress and covered the 

period between 1 January 1939 and 31 December 1940. 

National Defense Act. 

The United States Constitution vests in Congress the 

authority for the establishment, organization, maintenance, and 

operation of the Army. This authority has been exercised from 

time to time by the enactments relating to the national defense, 

1 2the basic acts being those of 3 June 1916, 4 June 1920, and 

Chapt. 1 

L 30 Stat. 166; 10 U.S.C. 2; M.L. 1939, sec. 2. 

2. 41 Stat. 759; 10 U.S.C. 2; M.L. 1939, sec. 2. 
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15 June 1933,3 Collectively, the legislation is known as the 

National Defense Act, which briefly may be defined as the basic 

law governing the permanent organization and operation of the Army 

of the United States. 4 

The act, together with certain cognate legislation, has 

been published in pa.ni.phlet form under the title of The National 

Defense Act, Approved June 3J 1916, as Amended to January 1,1942, 

Inclusive, with Related Acts and Notes. An index sets out the 

section number of the act in which the mate:dal sought, may be 

found, together with its pamphlet page numbe~, 

M11it~y Laws of the Uhited states, 1939, and Supplement 

II contain most of the National Defense Act in codified form under 

3, 48 Stat, 153; 10 U.S.C. 2; M.L. 1939, sec, 2. 

4, On 28 February 1942, the President ordered a reorganization 
of the War Department and the Army, effective 9 March 1942, 
(EnO, 9082, 28 Fe"b. 1942, See ,Cir. 59, WD, 1942, as ame~lded, 
inter alia, by Cir, 81,WD, 1942. See also Cirs. 181, 406, 
WD, 1942). The reorganization was effected pursuant, ,to the 
provisions of Title I of the First War Powers Act, 1941 (act 
18 Dec. 1941, 55 Stat. 838; 50 U.S.C. Sup. I, 601), by which, 
"for the more effective exercise and more efficient adminis
tration by· the President of his powers as Commander in Chief 
of the Army and Navy'!, he was authorized to make redistribu
tion of functions among the executive agencies and offiges ,and 
officers thereof. Since upon termination of Title I - dura
tion of the war and six months thereafter or such earlier time 
as theCbngress by concurrent resolution or ,the President may 
designate - the functions of the agencies, offices and officers 
thereof will be as theretofore or thereafter provided by law, 
the present organization of the Army is temporary. See Part 
V, infra. 
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appropriate headings. The National Defense Act pamphlet conta!ns 

the entire act in its 128 successive sections. Public Resolution 

No. 965 and the Selective Training and Servic.e Act of 1940,6 

amended tol January 1942, have also been included. 

CHAPTER 2 - ARMY REGULATIONS 

Generically, a regulation is a rule by which effective 

management, government or administration is sought to be accom

plished. Army Regulations are rules which have as their object 

the maintenance of order, uniformity, and discipline in the Mili 

tary Establishment. 

I. 	 Source. 

Authority to make rules and regulations for the Mil

litary 	Establishment lies with Congress, the President as Chief 

5. 	 54 Stat. 858, 50 UpS.C. 401. 

6. 	 54 Stat. 885, 50 U.S.C. 301. 

Chapt. 2 

L Const., art. I J sec. 8: 
liThe Congress shall have POWt::r * * * 

. "To * * * make Rules concerning Captures on Land and 
Water." (c1. 11) . 

"To make Rules for the Government and Regulation of the 
land and naval Forces.. II (cl. 14). 

"to make all Laws which shall be necessary and. proper for 
carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof. 1i 

(clo 	18) . 
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2Executive and as Connnander in Chief,3 ana. the Secretary of War. 4 

Congressional action normally takes the form of an Act or a Reso

lution; Executive Orders and Presidential Proclamations are issued 

by the President as such and Military Orr.ers are issued by him as 

Commander in Chief; and the Secretary of War may act for the' Pres·~ 

ident or for himself with relation to the War Department and for 

the Commander in Chief with relation to the Army. Although certain 

Army Regulations may be comprised almost solely of statutory 

materials and Executive Orders, the major portion of them comes 

into existence specifically in the execution by the Secretary of 

War of the duties placed upon him as head of the War Department and 

as the second element in the chain of command at the top of which 

is the Conrrna.nder in Chief. Where·, formerly, A..Y'"fOY Regulations de

rived almost solely from the Commander in Chief, it would appear 

2. 	 Const 0, art. II, sec. 3: Ii * * * he shall take Care that the 
Laws be faithfully executed * * *"; act 1 March 1875(18 
Stat. 337; 10 U.S.C; 16; MoL. 1939, sec. 309; see note 8, 
infl~a. 

3. 	 Const., art. II, sec. 2, c1. 1: ltThe President shall be Com
mander in Chief of the Army and Navy of the United states, ,and 
of· the Militia of the several States, when called into the ac
tual Service of the United States * * *11; Ex parte Quirin et . 
ala (317 U.S. 1). 

~.. 	 As Cabinet member and pursuant to R,S. 161 (5 U.S.C. 22; M.L. 
1939, sec. 888) which authorizes the head of each executive 
department to 11* * * presc::.~ibe reeulations, not inconsistent 
with law, for the government of his department * * *11 
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that, after 1875,5 and especially with the advent of legislative 

techniques which have given an important place to administrative 

law, the role of the President as Chief Executive has become in

creasingly important in military matters. 

2. 	 History. 

On 29 March 1779, the Continental Congress adopted cer

tain "Regulations for the order and discipfine of the troops of the 

United States". In the main, they constituted a system of tactics 

and drill regulations for troops, together with "Instructions" for 

officers and men. From that time until 17 February 1881, numerous 

revised editions of Army Regulations were submitted to Congress for 

its approval. Some were published officially, ~thers not; some 

6 	 In 18707..were approved or adopted by Congress, others were not. 

the Secretary of War was directed by Congress to prepare and submit 

to it a code of regulations for the governme~t of the Army. Upon 

consideration of the code submitted, the Military Affairs Committee 

5. 	 See note 8, infra. 

6. 	 The Army Regulations in effect at the time of presentation to 
Congress or promulgated pursuant to Congressional direction, 
may be said to have been adopted by Congress in the following 
legislation: Act 3 March 1813 (2 Stat. 819); act 24 April 
1816 (3 Stat. 298); act 2 March 1921 (3 Stat. 616), later amen
ded by act 7 May 1822 (3 Stat. 686); and act 28 July 1866 (14 
Stat. 337). 

7. 	 Act 15 July 1870 (16 Stat. 319; 10 U,S.C. 16; M.L. 1939, sec. 
309) . 
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of the House of Representatives in the Forty-third Congress recbm

mended that the President be authorized to make and publish regu

lations for the government of the Army in accordance with existing 

laws. This recommendation was adopted ~d enacted in 18758 and on 

17 February 1881 a set of Army Regulations was first promulgated 

under the authority conferred. In 1920 the pamphlet systeIli. of 

Army Regulations now in use was initiated.9 

3. 	 Content. 

Dependent upon the matter sought to be regulated, Army 

Regulations will be found to include, verbatim or paraphrased, 

clauses of the Constitution, statutes, Executive Orders, opinions 

of the courts, ~the Attorney General, CoriJptroller General, and The 

Judge Advocate General, administrative rules' in the true sense and, 

infrequently, opinions of text writers.' Whatever may be the source 

of the 'material included, be it of higher or lower authority than 

the Army Regulations as such, itsinclus10nln the former case at 

least serves to remove any queeti~n,:J)t· applicabllity in adDdn1s

trationof the Army, and, in the latter, its adoption gives it Of:". 

ficial status •. Army RegUl,ations, in the:main,relater.to the duties 

and functionB of the several arms and services and of their components 

.. 
8. 	 AC.t 1 March 1875 (18 stat • "'7; 10 U.s. C. 16; M. L. 1939, seo•. 


309) • 

'.' 	 . 

9. 	 For a detailed history of Army RegulationEl,- see M.L. 1939, sec. 
309 .(note) and. Lieber, Bemarks OIl' '!be Army Regulations and Ex
ecutive Regulations in General, 1898. . . 

http:the:main,relater.to
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and deal specifically with matters of personnel, property, and 

procedure. 

4. Force and Effect 

In view of the fact that the authority to make regula

tions for the government and administration of the Military Estab

lishment resides in several places, it is at times difficult to 

know the exact source of authority for given Army Regulations. 

This is particularly true in times of national emer.c:tency when ad

ministration and control of the national effort probably is best 

effected by centering much quasi-legislative authority in the Ex

ecutive Branch for coordination with the functions of the Presl
,

dent 	as Commander in Chief. 

Army Regulations in most instances' are promulgated by 

the Secretary of War in 1mplementati9n of a statutelO or in obedi

ence to the Commander in Chief. ll The authority of the President 

10. 	 In the same manner that a statute may be said to implement 
the provisions. of the Constitution. For instance: "The Times, 
Places and Manner of holding Elections for Senators and Repre
sentatives, shall be prescribed in each State by the Legisla
ture thereof; but the Congress may at any time by Law make or 
alter such Regulations * * *" (Art. I, sec. 4, c1. 1); "The 
Congress shall have Power to * * * me.ke Rules concerning Cap
tureson Land arid Water * **" (Art. I, sec. 8, c1. 11); "The 
Congress shall have Power to dispose of and make all needful 
Rules and Re~lations respecting the Territory or other Prop
erty belonging to the United States * * *" (Art. IV, sea. 3, 
c1.2) • 

11. 	 United States v. Eliason (16 Pet. 291); Davis v. Woodring (111 
F. 2d 523). 
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to act in a particular matter may arise (1) from his Constitutional 

office as Commander in Chief, (2) by explicit statutory direction 

of Congress that he issue rules and regulations, or (3) by implica

tion 	inherent in a specific statute that rules and regulations are 

12 necessary for the proper execution of the law. Considered as 

---"-"~-------------- 
12. 	 B::igadier General G, Norman Lieber, the ninth Judge Advocate 

General, in his HRemarks orr Army Regulations and Executive 
Regulations in Genera1 11 (note 9, supr3.) divides Army Regula
tions into the following classes~--

a. Those which have received the sanction of Congress 
and therefore cannot be altered or exceptions to them be made 
bl the executive urlless the regulations themselves so provide. 
{This classificatioIl is lqrgely academic today since Congress 
no longer acts upon Army Regulations (note 8, supra)" An in
substantial type of s~lction may possibly be found in the fact 
that Congress continues to make annual appropriations for 
specific Army activities which are administered by existing 
Arro.v ~egulations" See Maddux v United States, 20 Ct. Cl. 
19"£ 

~~ Those made pursuant to or in execution of a statute. 
These~ if not prohibited" by the statute, may be modified by 
the executive authority but, until Juodified, are binding on 
the authority making them, 

c. Those depending on the Constitutional authority of 
the President as Comma~der in Chief ruld as Executive and not 
made in supplement to particular statutes.. These may be modi
fied at will by the President but exe!ll.ptions are given only in 
exceptional cases. 

do Departmental regulations made by virtue of the author
ity conferred by Revised Statutes 161 (see note 4, supra). 

!"o A long continued ~ract1ce has been held equivalent to 
a specific regulation" LWitness, for example, AW 19; see 
United States v. Webster, F, Cas" No" l6658..::l 
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regulations proper, Army Regulations are somewhat loosely said to 

have 	the "force of law".l~ Whether resting upon a Congressional 

statute or upon the Constitutional power of the President, they ar~ 

rules and directions which, being acts of executive or administra

14
tive 	nature, must be consonant with the power of the actor . 

. Briefly stated, Army Regulations have the general force and effect 

of law to the extent that they do not contravene the Constitution 


15 
or statutes. To the extent that the course of conduct enjoined 

is within the Constitutional power of the Commander in Chief they 

have 	the specific force and effect of law and are binding and con

clusive upon the Army. 

The effective date 01· Army Regulations~ in the absence of 

.------------------------. 
1). 	 Gratiot v. United States (4 Howard 117); Symonds v. United 

States (21 Ct. Cl. 151). 

14. 	 In the same manner, Congress, in making rules for the "Govern-· 
ment and Regulation of the land and naval Forces" (Const., 
art. I, sec. 8, cl. 14), cannot impair the command functions 
of the Commander in Chief nor can the President in exercising 
command, in ,the form of Army Regulations or military orders 
evade Congressional rules by which he and the Army must be 
governed. Swaim v. United States (28 Ct. Cl. 173); McBlair 
v. United States (19 Ct., Cl. 528). 

15. 	 United States v. Symonds (120 U.S. 46), (see note 13, supra, 
in lower court); United States v. Eliason (16 Pet. 291); 
Smith v.,Whitney (116 U.S. 167); 4 Op. Atty. Gen. 62; Winthrop, 
M,ilitary Law and Precedents, Reprint, 1920, p. 20. "Regula
tions thus promulgated have the force of law * * * but they 
are not the law itself". Laurey v. United States (32 Ct. Cl. 
259, 265); United States v. Eaton (144 U.S. 677). 

http:statutes.To
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a ~tatement of effective date, is the date they bear, which date 

is presumptively the date of promulgation. The date of promulga

tion is the date of actual release and distribution by deposit in 

16the mails by the War Departmento 

5. Interpretation. 

With a few possible exceptions, .Army Regulations are Aub

ject to the same rules of construction and interpretation as are 

applicable to statutes and executive regulations generally In the0 

usual case, it is indicated that the following three steps in the, 

process of interpretation be taken: 

(a) 	 Ascertain class to which the re~ation belongs. 
Made by the President, ordered by the Commander 
in Chie~, or sanctioned by Congress? 

(b) 	 Use extrinsic aids. Is the legislative history, 
General Staff or branch study available? 

(c) 	 Apply rules of construction. 

A probable exception to the standard rules of statutory 

construction relates to the matter of the revocation of a revoca

tory regulation. Ordinarily, where an act is repealed and the re

pealing act is repealed by another which manifests no intention 

that the first shall continue repealed. the common law rule is 

that the repeal of the second act revives the first and revives it 

ab initio. It is probable, however, that the revocation or rescis: 

l6. 	 Par. l4~, AR 1-15, 12 Dec. 19270 
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sion of Army Regulations which revoked an earlier regulation does 

not result in a revival of the first, except possibly in- the case 

17where the first was evidence of custom or usage.

Army Regulations are not to be given retroactive effect 

unless the language clearly implies such intention. A probable 

exception is that of a regulation which is intended to cure matters 

of form or explain-other regulations. 18 

6. Form and Use. 

All administrative regulations for the Military Estab

lishment. general or special in character, which are of more or 

less permanent application and issued under authority of the Sec

retary of War are published in a series of numbered pamphlets, 

known individually and collectively as Artrry Regulations. 19 They 

are published by the War Department at Washington, D.C.; and bee.r 

the date of publication. They are printed at the Government Print

ing Office, in octavo size, with two slots in the left hand margin 

for insertion in looseleaf binders. 

Army Regulations are drafted in the offices of the chiefs 

of· the arms' or services charged with the administration and super-· 

17. Lieber,~. cit. supr~ note 9, at 88. 

18. United States v.- Davis (132 U.S. 334). 

19. Par. l~, AR 1-15, 12 Dec. 1927. 

http:Regulations.19
http:regulations.18
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vision of the activity which is the subject of the individual reg

ulation. Effort is made to have each Army Regulations pamphlet 

confine itself primarily to a single subject or division or sub

division of the subject, to be effected by the lIse of one or more 

sections, paragraphs, or subparagraphs. 20 Citations and cross ref

erences are used as research aids. 

As shown by the sample page of Army Regulations 605-10, 

30 December 1942, set out at the end of this chapter, the title of 

21each 	pamphlet consists of two parts: 

(a) 	 The general title indicating the general subject 
matter of the regulation, e.g., COMMISSIONED 
OFFICERS. 

(b) 	 The subtitle indicating the specific subject of 
the regulation, eo g., OFFICERS APPOINTED IN THE 
ARMY OF THE UNITED STATES. 

The number of each pamphlet consists of two parts, sep

arated by a dash: 

(a) 	 The base number is the number of the general 

title and appears before the dash, e.g., !lAR 

605- signifies that this number is the
II 

number of the general title COMMISSIONED OF
FICERS. 22 

(b) 	 The subnumber is the number of the subtitle 

and appears after the dash. e.g., liAR _10" 


20. 	 See Par~ 29~, C 5, AR 340-15, 21 Aug. 1942. 

21. 	 See p. III·· 20, infra. 

22. 	 See pp. III - 20, III - 22, infra. 

http:subparagraphs.20
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signifies that this number is the number 
of the subtitle OFFICERS APPOINTED IN ']:'BE 
ARMY OF THE UNITED STATES . 

The pamphlet numbers in most instances are multiples of 

5. If an asterisk appears before the mnnber of the regulation on 

the first page, the reader is referred to the bottom of the page 

for information concerning the effect of the regulation upon matter 

previously published on the subject by the War Department. 

Immediately under the Army Regulations number at the top 

right hand corner of the first page and at the top outside corners 

of succeeding pages appear the numbers of the paragraphs which are 

found on the page. 

Each pamphlet and each section of,a pamphlet contains a 

t~ble of contents immediately under its ~itle. On the last page 

of the pamphlet appear the authority (Secretary of War), signature 

(Chief of Staff), authentication (The Adjutant General), and class 

of distribution 23 of the pamphlet. 24 

Changes to Army Regulations ordinarily are published as 

such, unless the amount of material in the existing pamphlet is 

such as to render advisable a revision and reprinting of the latter. 

Usually a one-page or two-page pamphlet will be changed by a re

23. See AR 310-200, 1 May 1943 

2U, See page III - 21, infra. 

http:pamphlet.24
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vision and 90mpl~te printing of the pamph1et~· The pertinent Army 

Regulations25 provide that pamphlets will not be changed for a 

period of one year after the date of publication or the date of the 

last change except-

(a) In oases in which changes must be made to oonform to-

(1) 	 Acts of Congress. 
(2) 	 Executive Ordera or proclamations.
(;) 	 Decisions of the Comptroller General of the 

United state~. 
(4) 	 Approved opinions of The Judge Advocate 

General. 

(b) 	 In cases in which the changes, if authorized-

(1) 	 Effect important economies to.the military
service. . 

(2) 	 Involve pay and allowances of members of 
the service. 

(;) 	 Involve such a change of policy orpraotice 
as to require immediate publication, 

Changes are published in slotted pamphlets similar to those of 

26 
~ Regulations, do not contain all current changes in the base 

pamphlet, and do not supersede preceding.chanp:es unless otherwise 

indicated. Regulations and their changes are filed in· binders in 

the inverse order of dates of publioation. 

The first pamphlet in the series is the Index to Army 

Regulations (AR 1-5, 1 Jan. 194;) whioh covers allregulaU6ns8.rld 

25. 	 Par. 14£, C 2, AR 1-15, 12 Dec. 1927. 

26. 	 See p. III - 22, infra. 



111- 19 

changes promu.lgatedprior to 1 January 1943 ~ It is not designed 

tor bindtngw1th other ArmT Regulations pamphlets. AR 1-5 super

'sedes" inter a11a,,AR 1;'6,,27 an alphabetical arrangement of titles 

of Army Regulations, but the latter is usefulwhenAR 1-5 is un

available •. AR 1~1028 is a list of current 'pamphlets and changes 

showing as to .each pamphlet: 

(a) Its number, t1tle, and date. 
(b) The number of the latest change. 
(c) Its distribution. . 

Officia1l7, an individual pamphlet or a chanse is given 

the plural number, e.g., -Arm7 Regulattons140-5" or "Changes No. 

The pract1ce of "publ1shmgchanges, to 1.:rmy Regulations 

in War Department Circulars pending revision of the ~egu1atlon9, 

vas discontinued by Circular 166, War Department, 1942. Subse

quentlJ",. the practice, was reestab1i shed by Circular 320, War 

Department, 1943,. authorizing the use of War Department Circulars 

for pub1icat1on of partial and complete suspensions, rescissions 

'and minor chaDgeeto .Artq RegulatiOns and other War Department 
-

~bl1cat1ons. 

27.. .1 Jan.l9!f.l. 

28. 1 Jan. 1911-3. 
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.Ji'IR~;T PAGE OF' AR 605-10 

--.. -.. ------ -------'-f~::~.':===.=.:~ -:.-:.--,8ee Below 

,(AR 6J5-1~ _-- ~~~~~:~er 
1·,2 --- 

ARMY REGULATIOfJS WAR DEPAR'l'MENT 
No. 605-10 .. Washington,. December 30, 1942 

COMMld310NED OJi'FlCERS -------- 

Paragraphs 

on Page 


'General Title 

OFFICERS APPOIN'Th"'D IN THE ARMY OF THE UNITED STATES -- Subtitle 
Paragraphs 

SECTION I. General ,--- --,,,,--~,- "'.,-------, 
II" Appointment and promotion -= 

III" Assigr.!IDent, reassignment J 

and insignia -.---,--~~---,---
IV, Active duty ----"-.-,=-- .. -,-~---

V. Separation ---------, ... -., ,,--,. 
VL Physical standards 8Jld 

.. physical examinations 

SECTION I 

GENERAL 

1-5 

6-12 


13 -15 Pamphlet 
Table of16~22 

t--~I-
23,··26 


27 -29 


Paragraph 
General -',.. -~.".,-.~.-.- '.-.---- .~-" .... - ....... -... - ---, ""-"-- l}-
Statutory authority ,'- ~ .. ---=-= ----. ~- .. r~'. 2 
Duration of appointments ----."---- .. ---.~"." .. -c:3I., , 

Command and administration .,,---------='.-.- '+ 

Procurement objective .. --.~=--" .. - ,.-.-"",-,-,,,- '-' 

In GeneraL,-~a, These regulations govern J etc. 

* 	 * 

2 ~ Statutory authority,. - ~That during the, etc " 

.* 

* 	 This pamphlet supersedes AN 605-10 J December 10,] 
1941, including C 1, August 11, 1942, and C 2, 
November 18, 1942. 

Contents 

Section 
Table of 
Contents 

Indicates 
pamphlets, 
changes or 
Circulars 
superseded 
by this 
pamphlet 
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LAST 	 PAGE OF AR 605-10 

Paragraphs on 
Page 

The Adjutant 
General's 
File Number 
Authority 

AR 605-10 
28~29 

CO~~SSIONED OFFICERS 

* * * * 
29. 	 Waiver of physical defects.--Dev1at1ons, etc. ~ * * * * 

{A.G. 210.1 (12-1-42)~7 


BY ORDER OF THE SECRETARY OF WAR: 


Signature G. 	 C, MARSHALL, 
Chief of Staff. 

Authentication I--OFFICIAL: 

J. A. ULIO, 
Maj or General, 

The Adjutant General. 

Class of DISTRIBUTION: 
_"l:I .Distribution 

(L 

U
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FIRST PAGE OF C 7, .AR 605·~10 

,,....-------+RiJjase number 
AR 605-10 SUbnumber 
~ . C 7 lr.hanges No. 

luee. Below 
COMMISSIONED OFFICERS ----------~rue!A··neralTit 

OFFICERS APPOINTED IN THE ARMY OF THE UNITED STATES-"'ISti~btit1e 

CHANGES) WAR DEPARTMENT, 
NO.7) Washington 25, D.C. 16 June 1943 

AR 605-10, 30 December 1942, is changed as follows~ 

13. Assignment. 

* * * * 
b. An officer appointed in, etc. 

* * * * 
23. Methods.--Appointments, etc. 

, I 

* * * 
24. Deaths.--Deaths will .be reported, etc. 

.* * * 

* These changes supersede C 1, 8 January 1943~ 
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Base Number 

1 
6 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 
75 
80 

85 

90 

95 


100 

105 

130 

140 

145 

150 

170 

190 

210 

220 

235 

240 

245 

250 

260 

265 

300. 

310 


ARMY REGULATIONS* 

Base Numbers and General Titles 

General Title 

ArmY Regulations 
Assistant Secretary of War for Air 
General Staff 
Adjutant General's Department 
Inspector General's Department 
Judge Advocate General's Department 
Quartermaster Corps 
Finance Department 
Medical Department 
Ordnance Department 
Chemical Warfare Service 
Transportation Corps 
Chaplains 
Infantry 
Cavalry 
Field Artillery 
Coast Artillery Co~ps 
Army Air Forces 
Corps of Engineers 
Signal Corps 
National Guard 
Officers' Reserve Corps 
Reserve Officers' Training Corps 
Enlisted Reserve Corps 
Service Commands and Departments 
Military Police Board 
Posts, Camps, and Stations 
Organizations 
Regiments 
Battalions 
Companies 
Bands 
Flags 
Tactical and Training Inspections 
Mapping and Charting 
Military Publications 

* As listed in AR 1-10, 1 July 1943. 
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Army Regulations (cont.) 

Base Number 

330 

340 

345 

350 

380 

410 

420 


500 

600 

605 

610 

615 

620 

625 

700 

750 


760 

775

850 

General Title 

Machine Records Codes 

Correspondence 

.Army Personhel System 

Military Education 

SafegUarding Military Information 

Litigation 

Boards of Officers for Conducting 


Investigations 

Petty Offenses Committed by Civil 

ians on.Federal Reservations 
Employment of Troops 
Personnel 
Commissioned Officers 
Warrant Officers 
Enlisted Men 
Civilian Employees 
Officer Candidates 
Supplies 
Range Regulations for Firing 

Ammunition for Training and 
Target Practice 

Targets and Target Equipment 
Qualification in Arms and Ammuqi

tion ~raining Allowances; 
Technical Requirements for 
Marine Divers 

Miscellaneous (Authorized Abbrevia
tions, Lease of Personal Property 
Belonging to the United States 
~der the Control of the Secretary 
of War, Regulations for State 
Guards, etc.) 
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CHAPTER 3 - WAR DEPARTMENT CIRCULARS, 
BULLETINS AND GENERAL ORDERS 

10 War Department Circulars. 

Paragraph 8 of Army Regulations 310-50, 8 August 1942, 

provides: 

II Circulars will usually contain matter that is 
directive in nature, general in application, but 
temporary in duration. Circulars are used as a 
medium for the expeditious publication of matter 
that is important and matter that may later be in
corporated in established forms of regulations." 

The format of War Department Circulars, like that of 

most official publications, may be conveniently divided into four 

parts: heading,designation, body and authentication. The head-, 

ing, which appears in the upper right hand corner, consists of the 

name of the issuing headquarters, the date and the place of issue. 

The circular is designated by number in the upper left hand corner 

of the first page, The body of the circular is set forth in sec

tions numbered consecutively with Roman numeralsj each section may 

in turn be divided into paragraphs numbered consecutively with 

arabic numerals. At the end of the circular appear the authority, 

signature and authentication, as follows: 

"BY ORDER OF THE SECRETARY OF WAR: 

G. C. MARSHALL, 
OFFICIAL: Chief of Staff. 

J. A. ULIO, 
Major General, 

The Adjutant General. II 
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Ciroulars are number~d consecutively each calendar yearJ 

the 	first circular of each year is assigned the number 1. These 

numbers appe.ar in the designation on the first page and, in the 

upper outside· corner of each page of the circular. At the top 

of 	the first page of Circular No. 1 of each year there is published 

a note indicating thattl1.e circular'upon which it appears is the 

first of the year and stating the,nuniber of the last circular of 

the 	preceding year. 

The 	 matters dealt with in War Department Circulars are 

extremely varied and do not lend themselves to any ready classifi 

cation. In the vast field of administrative detail they serve the 

valuable function of bringing quiokly to the attention of the Mil

itary Establishment information and directives of importance. 
\ 

The practioe of publishing changes to Army RegUlations 

ill; War Depar'bnent Circulars pending revision o.t the regulations, 

was disoontinued by Circular 166, War Department, 1942. Subse

quently, the praotice was reestablished by Circular 320, War 

Department, 1943, authorizing the use of War Department Circulars 

for publioation of partial and complete suspensions, rescissions 

and minor ohanges to Army Regul8:ti,ons and other War Department 

publications. 

2. 	 War Department Bulletins 

Paragraph 7 of AR 310-50, 8 August 1942, provides: 

"Bulletins will usuallt oontain matter that 
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• 

is informative or advisory in nature and of perm
anent duration." 

Bulletins issued by the War Department are used primarily 

to republish material of interest to the Military Establishment. 

They contain reprints of Congressional acts and resolutions, Execu

tive Orders, proclamations and Military Orders of the President in 

convenient form for use by military personnel. The bulletins will 

be the first printed copies of statutes and presidential orders re

ceived by most judge advocates and frequently in the field they 

represent the only available source of this material. 

There are occasionally printed in War Department Bulle

tins compilations and convenient lists or guides designed to synthe-' 

size the statutory material relating to a particular field or sub

ject. An example may be found in the lists of statutes affecting 

the War Department which were suspended or put in operation by a 

state of war, published in sections I and II,. Bulletin 38, War De

partment, 1941. 

The format of the bulletins ~esembles closely that of 

the circulars~ it includes a similar heading and designation; the 

body is divided into sections and paragraphs in the same manner; 

and the authority, signature and authentication are similarly set 

out. Bulletins are also numbered consecutively starting with 

number 1 at the beginning of each calendar year. 
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3 ' General Orders. 
o 

In the language of paragraph 2 of .AR 310-50, 8 August 

1942: 

"General orders will usually include matter of 
importance, directive in nature, general in appli 
cation, and of permanent duration not readily sus
ceptible of irrnnediate incorporation in established 
forms of regulations." 

War Department General Orders usually relate to one or 

more 	of the following types of matters: 

(a) 	 Grants of authority to appoint general courts-martial. 

(b) 	 DeSignation of military reservations and general hos
pitals. 

(c) 	 Awards and citations for distinguished service, gal
lantry, etc. 

(d) 	 Transfers of activities and functions among the various 
arms and services. 

(e) 	 Establishment of military districts. 

(f) 	 Designation of duties and missions of certain commands. 

(g) 	 Changes of name of certain. activities, units, arms 
services, commands, etc. 

The format of general orders, like that of circulars and 

bulletins, conforms to the usual pattern of officl-al publications, 

conSisting of heading, designation, body and authentication, Gen

eral orders are published from time to time as required and are 

numbered consecutively starting with number 1 at the beginning of 

each calendar year, 
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Uh1ike special orders, general orders take effect upon 

promulgation, i.e., on the date of their actual release and distri

bution by deposit in the mails by the War Department. General 

orders should be carefully distinguished from general court-martial 

orders issued by the War Department or other headquarters with 

general court-martial jurisdiction. 

4. Compilations and Indices 

All War Department General Orders, Bulletins and Circu

lars still in force and of general application on 1 January 1943, 

have been published in a single volume bearing the title Compi1a

tion of War Department General Orders, Bulletins and Circulars, 

published as of that date. The greater portion of the volume is 

devoted to material published during the year 1942. The volume 

contains a full subject matter index but, because the compilation 

is arranged chronologically, no table of contents is included. 

This volume brings up to date the earlier compilation of 
,. 

1 October 1941, and Supplement I to the earlier volume which was 

published under the date of 1 June 1942. In certain cases, refer

ence to these sources may be required for material which is no 

longer of current application or of general interest, and there

fore omitted from the- more recent compilation. 

Under date of 1 January 1943, there was published an 

Index to General Orders, Bulletins and Numbered Circulars. This 



III - 30 

consists of a subject index of all.general orders, bulletins and 

numbered circulars for the years 1920 to 1941, both inclusive, . 

which were regarded as of general application and still in force 

on 1 January 1943, together with a complete index of all such pub

lications issued in the year 1942. An earlier volume, dated 1 Jan

uary 1942, carries the index only to the end of 1941 but contains a 

chronological list of War Department publications through the year, 

1940. 

Beginning on 1 May 1942, and monthly thereafter, there 

has been published a Digest of War Department Directives and Index 

to General Orders,' Bulletins and Numbered.Circulars. In addition 

to the digest of War Department directives of general application 

issued by The Adjutant General and the index to general orders, 

bulletins and circulars, each of these pamphlets contains in con

venient form the following lists: 

(a) 	 Additions, revisions, supersessions, suspensions, 
rescissions and changes to Army Regul~tions published 
during the preceding month. 

(b) 	 Blank forma, AGO, issued during the preceding month. 

(c) 	 Additions and changes to and revisions of Tables of 
Basic Allowances and Allowances issued during the 
preceding month. 

(d) 	 Additions and changes to and rescissions and revis
ions of Tables of Organization and Equipment issued 
during the preceding month. 

(e) 	 Training publications and changes thereto published 
during the preceding month. 
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The pamphlet published on 1 May 1942, differs from the 

other monthly pamphlets in that it contains an index of general 

orders, bulletins and circulars from 1 January to 30 April lS42, 

and carries the lists of Army Regulat~ons back to 2 January 1942, 

of AGO forms to 1 July 1941, of Tables of Basic Allowances and 

Tables of Allowances to 1 February 1942, of Tables of Organization 

to 1 October 1941, and of training publications to 1 February 

19420 

In the middle of August 1942, general War Department 

direct~ves i~sued by The Adjutant General (known in the Army as 

AG letters) were replaced by W-Memorandums, Beginninf. with the' 

pamphlets of January 1943, published 1 February 1943, the title of 

the digest-index became Monthly Digest of ..War Department Direct;!.ves 

and Index to General Orders, Bulletins, Numbered Circulars and W

Memorandums. 

The function of the AG letter or W-Memorandum, as such 


directives are now designated, is the expeditious publication of 


matters of more or less general application to the military ser

• 	vice. They cover a wide variety of subjects which are n0t, .however, 

deemed to be of sufficient importance or scope to justify publica

tion in War Department Circulars. 

It will be noted that each W-Memorandum is assigned a 

number which consists of three parts: a base number according to 
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the system of base numbers used in the pamphlet series of Army 

Regulations, a serial number, and the year. Thus, for example, 

"Memo W 55-2-43, 16 Jan." represents the second W-Memorandum of 

the year 1943 dealing with the Transportation Corps. 

CHAPTER 4 - DIGESTS OF OPINIONS 
OF THE JUDGE ADVOCATE GENERAL 

There have been published at least 10 Bubstantial edi

tions of the Digest of Opinions of The Judge Advocate General, 

in addition to many annual and sub-annual editions. Under the 

au~horship of Colonel William Winthrop editions were published in 

1865, 1866 or 1867, 1868, 1880 and 1895. A revised edition of 

Colonel Winthrop's last edition was prepared by Major Charles 

McClure in 1901. The 1912 edition of the Digest of Opinions was 

prepared by Captain Charles R. Howland and in 1917 was reprinted. 

The 1912 edition covers the period from 3 September 1862 to 31 

January 1912, which latter date may be said to mark the end of the 

early period in the modern history of the office of The Judge Advo

cate General of the Army, at least insofar as .the editions of the 

Digest of Opinions may be said to write its history. The period 

1 July 1912 to 31 December 1917 is covered by the Digest of QPin

ions 1912-1917. In 1917, 1918, and 1919 volumes of selected opin

ions in full were published. Later the 1912-30 edition was com

piled and on 1 January 1941, the present volume, Digest of Opinions 
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of The Judge Advocate General of the Army, 1912-40, was published. 

The later digests consist of synopses of selected opin

ions rendered by The Judge Advocate General, topically arranged 

under such chapter titles as Army Personnel, Claims, Contracts, 

National Guard, Pay and Allowances, P~blic Money and Finance, Sup

plies and Services, Uniform, and War. The several editions vary 

greatly in arrangement, digest or abridgement technique, and sec

tion numbering. Some are without indexes and other lack tables 

of contents. Complementary use of the 1912 and 1940 editions will 

afford the best normally available coverage between 1862 and 1940. 

Since, however, other editions containing digests of opinions not 

included in the 1912 and 1940 volumes were published during the 

periods covered by these volumes, reference to them, when easi13r 

available, is desirable. A Consolidated Index to Published Vol

umes of Opinions and Digests of Opinions of The Judge Advocate 

General of the Army, cov~ring the period 1912 to 1924 and published 

in 1926 will be found to be useful. 

The Digest may be said to be divided into three parts, 

Part I containing digested opinions based on. the Constitution and 

Federal statutes, Part II consisting of opinions based on Army 

Regulations, and Part III comprising the followin~ seven tables of 

reference and cross-citation: Constitution, Revised Statutes, 

Statutes at Large, United States Code, National Defense Act. Recur
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ring Provisions, and Manual for Courts-Martial, 1928, An index 

completes the volume. 

With the exception of the 1912-40 volume no prior digest 

is keyed to other publications of The Judge Advocate General. In 

that edition the chapter titles and sJction numbers in Part I are 

keyed directly to the titles and numbers in Military Laws of the 

United States, 1939. Thus, for example, the legislation giving 

the right of trial to certain discharged officers is found in sec

tion 227, Military Laws~9, and digests of opinions interpretine

that legislation are found in section 227, Digest of Opinions of 

The Judge Advocate General, 1912:-40. 

By reason of the fa0t that many of the opinions digested 

were written under laws and regulations which have since been 

amended, repealed, or superseded, care should be exercised in the 

application of the digested opinions to the facts and laws pertin

ent to preaent questions raised. 

Supplemen! I to~~._Disest of Opinions of The Judge Advocate 

~E.e:ral_of the_~l 1919-40 •. 

This paper bound supplement contains digeflts of opinions 

rendered during the calendar year 1941 and also contains certain 

opinions rendered before that. time but omitted from the basic vol

ume, '!'hus, as with Mil~ t8.£y Laws "f-!.lJ.e United S!ates ,19~2., and 

its supplement, the supplement should be used to find opinions 
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properly includable in the 1912-40 volume. A further and effective 

use 	is that of citator, thereby to learn whether opinions digested 

in the basic volume have been modified or overruled. 

A companion volume to the Digest, it may also be divided 

into 	three parts. The opinions in Part I relate to the Constitu

tion 	and Federal statutes, in Part II to Army.Regulations, and Part 

III 	is comprised of the same seven tables of reference, An index 

is included. 

The publication of annual supplements has been suspended 

for 	the duration of the war and its place has been taken by the 

Bulletin of The Judge Advocate General of the Army. 

Bulletin of The Judge Advo?~_General of the Army. 

The Bulletin_is a monthly publication prepared in the 

Office of The .Tudge Advocate GeneraL It contains: 

(a) 	 Selected opinions and digests of opinions of The Judge 
Advocate General, the Attorney General, the Comptroller 
General, and the courts, 

(b) 	 Notes on Military Justice. 

(c) 	 Other legal materials of use to judge advocates in the 
field. 

The arrangement of the Bulletin follows that of the 

Digest of Opi~ions t._!.:9.12-.40, several new features and improvements 

making it a valuable research tool, Parts I and II relate to the 

Constitution and Federal statutes, and Army Regulations respective- ' 

ly. What may be conside~fd as Part III consists of reference tables" 

http:t._!.:9.12-.40
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Volume I consists of eight numbers, th~first covering 

the period January - June, 1942, with an index; the next six num

bers cover the succeeding months of that year, and the eighth is a 

cumulative index with tables, to Volume I, 1942, and to Supplement 

~~he Di~est of Opinions of The Judge Advocate General, 1912-40" 

A table of Executive Orders and a table of Location of Bulletin 

Sections, by which is shown the Bulletin number or numbers in which 

material under various section numbers of Digest of Opinions L 1912

40 (and also therefore, Mill tary Law~...L.!2.39) may be found, have been 

added to the usual seven tables found in the Digest of Opinions and 

ito Supplement I.' Volume II, Number 1, covers the month of January, 

1943, and Number 2, February,1943, etc, Each number of the Bulle

tiI~ is published in slotted form suitable for inclosure in binders 

used for Army Regulations, has a table of contents, and the pagina

tion is successive within the calendar year. Volume I contains 472 

pages, 

Judge advocates and other interested members of the serv

ice are invited to advise The Judge Advocate General of judicial 

decisions, admirlistrative rulings or other materials coming to their 

attention which they may think appropriate for inclusion in the 

Bulletin, Materials submitted may refer to matters arising in the 

continental United States, its territories and possessions, and 

foreign countries 0 



ADDENDA 

Page III - 14" last paragraph: 
Revised Statutes 12 (1 U.S.C. 28) changes the common law 

rule withrespeot to.oonstruction ot tederal statutes, by 
providing: "WheJl8vsr an Aot is repealed, which repealed a 
tormer Act, such tormer Ac.t shall not thereby be revived, 
unless it shall be expressly so provided." 
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CHAPTER 1 - PROCESSING OF REQUESTS 
FOR OPINIONS 

Requests for legal opinions, for drafts of legislation, 

for information upon which to base a reply to a basic communication, 

for comment or concurrence in connection with a staff study, and 

for review of various board proceedings and other matters, are 

transmitted to the Office of The Judge Advocate General by a vari 

ety. of means. Pursuant. to the reorganization-of the War Department 

and of the Army (Cir. 59, WD, 1 March 1942) the Secretary of War 

issued a directive (Memorandum, 13 March 1942, File G-l/16470, re

printed infra, p. IV - 18) authorizing The Judge Advocate General 

to rehder opinions to staff divisions and other War Department 

agencies on simple questions of law by telephone but requiring 

written requests for all complex matters. As to direct inquiries 

from judge advocates in ·the field, see the annexed letter of Colonel 

Schindler, Assistant Chief of Mill tary Affairs Division (p IV - 5).0 

When a written request is received it is analyzed in the 

General Records Section of the Executive DiviRion and routed to the 

proper division for action. These requests, when received in the 

Military Affairs Division, are assigned by the Chief of Division or 

his Executive to an officer in the appropriate branch for the prep

aration of a formal written opinion. 

The officer to whom the reCluest is aSSigned is charged 

with the expeditious preparation of an opinion, which is typed in 
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rough draft and goes to· the Branch Chief for his examination, con

currence or modification. After approval by the Branch Chief, it 

is delivered to the Chief or Assistant Chief of Division for his 

action. If the opinion is one which presents no complex question 

of law, after approval by the Chief or Assistant Chief of Division 

it is typed in final form and dispatched over the signature of the 

Chief or Assistant Chief of Division without the prior approval of 

the Assistant The J~dge Advocate General .. All opinions involving 

complex legal questions are sent to the Assistant The Judge Advo

cate General supervising the Military Affairs Division for his 

approv!ll'. After its return to the Division with all corrections, 

additions or modifications, it is .then typed in final form for the 

signature pf the appropriate officer, usually the· Chief or Assistant 

Chief of D.1v1sion. 
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~y 22, 1943 

Lieutenant Colonel Reginald C. Miller, J.A.G.D., 

Chief, Military Affairs Departmen-:', 


The J-.1dge Advocate General's School, 

Ann Arbor, Michigan. 


Dear Colonel Miller: 

Reference is made to the request contained in your letter 
dated May 8, 1943, for a statement of the views of this division 
with respect to the types of military affairs matters which might 
properly form the basis of direct inQuiries to this office from 
judge advocates in the field. 

Paragraph 5, Army Regulations 340-15, August 21, 1942, 
specifies the persons who may reQuest direct and receive official 
opinions of The Judge Advocate General. This paragraph is not re
gardedas a prohibition against reQuests from judge advocates in the 
field of the nature indicated below. However, the facilities of 
The Judge Advocate General's Office are limited and the number of 
such reQuests shoilld be kept to a necessary minimum. It is perhap3 
superfluous to point out that the judge advocate, before submitting 
or advising his commanding general to submit any Question for opin
ion by this office, should first carefully examine the digests and 
bulletins of this office, as well as pertinent Army regulations, to 
assure himself that these do not provide the desired inforr..aat on. 
Another test as to the propriety of direct application to this of
fice is the Question whether the immediate or any intermediate com
mander in the prescr5bed_channel of cormnunication will be interested 
in the matter. 

,Generally speaking, reQuests from the field for opinions 
of the Of ice of The Judge Advocate General which would normally be 
drafted in the Military Affairs Division. should, for various rea
sons, be processed through channels. The subject matter will usu
ally be of general interest to the service and intervening command
ers may be able to supply the answer by reason of already having 
obtained an opinion on a similar Question. They will also thus be 
given an opportunity to express their yiews and to supply additional 
facts for the benefit of this office. Furthennore, the use of reg
ular channels tends towards closer coordination throughout the chain 
of cormnand. Certain matters, particularly in the field of domest.ic 
relations, may more often than not be settled on the basis of the 
facts rather than the law and should be handled locally wherever 

http:domest.ic
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possible, reserving for reference to this office only those cases 
presenting complex legal problems. 

The practice of seeking an opinion of this office for the 
sole purpose of fortifying one side of a local dispute is not looked 
upon with favor" 

Where an error in a regulation or other official document 
is discovered it is well to wait a reasonable time before making it 
the subject of correspondence. Many such errors are corrected at 
or near the source within a comparatively short time. 

On the other hand, there are a number of ways in which 
this division is glad to assist judge advocates in the field infor
mally. For example, if it is desired to know the basis for a 
streamlined opinion the division will attempt to furnish additional 
information or a copy of the supporting memorandum, br both, upon 
request. Information as to whether a certain case in the digest or 
elsewhere has been overruled or modified, what division or officer 
is handling a particular matter, whether any action is being taken 
along certain. lines, and other similar matters will likewise be 
furnished wherever possible. The policy of the division is to be 
as hel:pf1l1 a!3 possible but to request that judge advocates in the 
field observe generally the foregoing principles in making requests 
for assistance. 

Colonel West has read this letter and concurs therein. 

Sincerely yours, 

Irvin Schindler, 
Colonel, J .A.G.D., 

Assist~t Chief of Military Affairs Division. 
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CHAPTER 2 - CLASSES OF OPINIONS 

There are, generally, three classes of written opinions 

pre~ared by the Division: 

(1) Opinions which present no complex question of law. These 

may be dispatched over the signature of the Chief or Assistant 

Chief of Division wi~out the prior approval of the Assistant The 

Judge Advocate General; 

(2) Opinions involving complex questions of law wh;ich require 

the interpretation of Federal statutes, Executive Orders, Army Reg

ulations, etc. These opinions are dispatched over the signature 

of the Chief or Assistant Chief of Division after approval by the 

Assistant The Judge Advocate General; 

(3) Opinions containing a recommendation which is at variance 

with that of another general officer; involving a new question of 

law not theretofore passed upon by The Judge Advocate General's 

Office; involving, a matter of such importance that it should be 

signed by The Judge Advocate General; or involving matters which 

in the opinion of the Assistant The Judge Advocate General require 

the personal attention of The Judge Advocate General. Theseopin

ions are ordinarily signed by The Judge Advocate General, or, at 

his direction, by the Assistant The Judge Advocate General. 



IV·· 8 
 , 

CHAPTER 3 - RESEARCH 

The Offlce Memorandum, a reprint of which follows, con

tains many helpful suggestions as to research methods to be follow

ed by officers assigned to duty at the Office of The Judge Advocate 

General. Judge advocates assi@led to lower echelons will naturally 

have more limited libraries and source rnate~ials at their disposal. 

Within these llmitations, however, this memorandum will ~erve as a 

useful guide. 

There is also reprinted in this chapter a portion of AR 

310-10, 27 February 1943, setting out the approved forms of cita· 

tion of the more commonly used source references. 
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SPJGE-Control 	 June ,4, 1942 

OFFICE MEMORANDUM NO. 36. 

Subject: 	 Research Methods, Office of 
The Judge Acvocate General. 

1. Thorough, painstaking, scrupulously accurate research is 
a primary requisite for the production of sound opinions of The 
Judge Advocate GeneraL The responsibility for oomplete, scholar
ly research rests, a,s it must, upon, the judge advocate' who writes 
an opinion. Superior officers can check authorities which are 
cited; they cannot be certain that all pertinent authorities have 
been searched and all relevant legislation and precedents discovered. 
The following suggestions as to research methods have been prepared 
to assist judge advocates to use the research facilities of the 
office with maximum effiCiency. 

2. In the typical case the first step in research is an ex
hausti ve search for precedents among past opinions of :;The Judge 
Advocates General. Such precedents provide citations to other per
tinent authorities. It is most important that every relevant pre~ 
cedent be discovered, lest a prior opinion of The Judge Advocate 
General be over-ruled through ignorance of its existence. 

The General Records Section of this office has complete files 
of the opinions of The Judge Advocates General, other than those 
relating to particular court-martial records, rendered since Sep
tember 3, 1862. The general opinionsrendere~ from 1862 to 1882 
are indexed in four bound volumes in the General Records Section 
and those rendere'd, from 1882 to l891~ are indexed in four additional 
volumes. The General Records Section has separate card indices to 
the opinions rendered from 1894 to 1911 and from 1911 to September, 
1917. There is no card index covering the period from September, 
1917 to 1921. The general opinions rendered since September, 1917, 
have been filed and cross referenced according to subject classifi 

. cations in the General Records Section and since 1921 they have 
also been indexed as to legal prinCiples involved in the Digest 
Section. The classifications used in the Generai Records Section 
vary widely from those used in t~'le Digest Section. Usually both 
systems should be utilized in the search for preceder-ts. 

Opinions relating to particular court-martial records rendered 
prior to 1918 are filed and indexed'in the General Records Section 
w,i th general opinions of The Juclge Advoca.tes General. Opinions of 
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The Judge Advocates General and the Boards of Review relating to 
particular court-martial records,rendered since 1918 are filed 
with the records to which they relate and may be secured in the 
Courts-Martial Records Section. Such opinions are cited by serial 
number preceded by the letters "CM". Additional copies of those 
rendered since 1929 are on file with the Boards of Review. Those 
rendered since 1921 are indexed in the Digest Section. The Boards 
of Review maintain a card index of Board of Review opinions rendered 
since 1929. A duplicate of this index is kept in the Military 
Justice Division. 

Most of the important oplnlons rendered prior to 1912 are di,
gested in the Digest of Opinions of the Judge Advocates General, 
1912, copies of which-are available in- all divisions of the office. 
An1ndex to this digest was published in 1920. The Digest of Opin
ions of The Judge Advocate General, 1912-1917, which contains an-
index-,-i8-Usefu~in finding some of the opinions rendered during 
the period covered. Digests of opinions covering various periods 
were issued at varying intervals from 1912 to 1924 and most of the 
opinions rendered d~ring 1917, 1918 and 1919 were published at 
length in annual bound volumes with indices. The 1912 Digest and 
all of the digests and opinions published from 1912 to 1924 are 
indexed in the Consolidated Index of Published Volumes of Opinions 
and Digests of Opinions of The Judge Advocate General or-the Army, 
19l2-1924. - EXcept in cases involving the interpretation of o~ 
statutes it is usually sufficient to consult the Consoldiated Index, 
1912-1924, to find opinions rendered prior to 1921. The Diges~ 
Opinions of The Judge Advocate General, 1912-1930, and the Diges~ 
of Opinions of Th~ Judge Advocate General;19I2~940, are useful. 

The normal search for precedents in opinions of The Judge Ad
vocates General should include study of the Consolidated Index, 
1912-1924, and the 1912-1940 Digest, use of the index maintained 
by the Digest Section and examination of all opinions filed under 
appropriate subject classifications in the General Records Room. 

3. The second step in research on a problem of Federal Law', 
is usually a search of the United States Statutes. The Military 
Laws of the United States, 1929, contains most of the statutes 
affecting the War Department which were in effect in 1929, with 
annotations covering the period, 1789-1929. The Military Laws of 
the United ?tates, 193~, contains statutes affecting the War Depart
ment with annotation covering the period 1929-1939. The United 
States Code Annotated is the best annotated source of Federal stat 
utes ofageneral nature currently in force but it should be borne 
in ~ind that the United States Code is only prima facie evidence of 
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the existence and wording of statutes, In oplnlons of this office 
statutes are normally quoted from the United States Statutes ,at 
Large rather than from the United States Code. Repealed and amended 
statutes are indexed in Scott and Beaman, Index Analysis of the 
Federal Statutes, 1789-1873, and McClenon and Gilbert, Index to the 
Federal Statutes, 1874-1931, All of the foregoing publicatiOns are 
she1ved in: the library-,-- 

The Digest Section maintains a citator index of oplnlons of 
'rhe Judge Advocate General which construe existing legislation and' 
the Legislative Section maintains a similar index of opinions which 
construe propooed and pending legislation. 

No search for Federal statutes is complete without examination 

of the Congressional Index Service, which is in the library,. and a 

check wiill'the--Legislat1;;e' Section for recent, pending and proposed 

legislation .. Much recent general legislation is contained in cur~ 

rent appropriation acts. Since there is no adequate index to these 

acts, they must be examined carefully to avoid overlooking pertin

ent recent legislation. Hearings, committee reports and Conr,res

sional debates, material relating to which is kept in the Legisla

tive Section, are often important aids in the interpretation of 

legislation. 


4 .. The third step in research on a'problem of Federal law is 
usually a search for decisions of the Federal court~ and opinions 
of the Attorney General and the accounting officers of the Govern
ment" The decisions of the Federal courts, including the United 
States Supreme Court, the United States Circuit Court of Appeals, 
the United states District Courts and the Court of Claims, are in
dexed and digested in the Federal Digest, which was published in 
1940 and is kept up to date'wi th -pocketparts. Citations to judi
cial decisions and opinions of the legal and accounting officers 
of the Government which relate to statutes as may be secured from 
the annotations in the United states Code Annotated and the Mili 
tary Laws of the United States~-1929 and 1939. Opinions of the 
Attoriiei~ceneral rendered prior to 1921 are digested and indexed 
iy; three bound volumes shelved in the library. Opinions of the 
Attorney General relating to the War Department renderEjd since 
1921 are indexed in the Digest Section. The published opinions of 
the Comptroller of the Treasury and the Comptroller General of the 
United States rendered between 1894 and 1940 are indexed and di~ 
gested ill two bound volumes shelved in the library. The Digest 
SeGtion maintains aT} index of both manuscript and published opin
ions of the Comptrolle~ General relating to the War Department ren
dered since 1921 and keeps files of the manuscript opinions., 
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5. Most problems relating to military administration require 
search of some p~t of the complicated system of War Department 
publications, which· incJ_udes Army Regulations, Changes in Army Reg
ulations, War Department General Orders, Bulletins and Circulars, 
Procurement Regulations and Circulars, Field Service Regulations, 
Field Manuals, Training Circulars, Mobilization RegUla~ions, Mobil
ization Training Programs, Technical Manuals, Technical Regulations, 
Firing Tables, Instruction Charts, National Guard Regulations, 
Tables of Organization, Tables of Basic Allowances and Manual for 
Courts-·Martial, 1928.' Copies of all of these are shelved in the 
librar'y-::--'l'heexIsting indices to current Army Regulations and War 
Department General Orders, Bulletins and Circulars are not wholly 
satisfactory" These publications must be searched by use of Army 
R~gulations 1-5, January 1, 1935, and Changes No.1 thereto,which 
constitute an obsolete index to Army Regulations; Army Regulations 
1~6, January 1, 1941, Alphabetical Arrangement of Titles of Army 
Regulations; Army Regulations 1-10', January 2, 1942, Listof---c:tir
ren~~fets and Changes; the Compilation of War Repartment Gen
eral Orders, Bulletins and Circulars-, October-Y~-19 1; the Index to 
Genera:i Orders,-Biilletins and Numbered Circulars, January 1-;-I942-, 
an~the b-rgest of'War DepartmentJD:Grectives and Index to General 
Orders, Bulletins- and NumberedCirculars, published monthly by The 
Adjutant Generai: The~lbrary' has~ompilation of Army Regula
tions relating to procurement, Procurement Regulations ahd Procure
mebt Circulars which is kept up to date by the insertion of new 
sheets. Field Manuals and Training Circulars are listed and indexed 
in Field Manual 1-6, which is revised periodically, procurable in 
the library" The Digest Section maintains a citator index of opin
ions of The Judge Advocate General which construe Army Regulations 
and- the Man~a;t. .~ Qourts-Martial, 1928. 

It must be borne in mind that Army Regulations and all other 
War Department instructions are frequently modified or amplified 
by War Department circular letters, issued by The Adjutant General. 
These are filed and ind-exed in the General Records Section. Those 
o~ an important nature issued since January 1, 1942, are also in
dexed in the Dige~~ of War ~artment pirect~ves and ~. to Gen
eral Orders, Bulletins and Circulars, published monthly by The Ad
jutantGeneraI-.----. -- ----.- 

Occasionally a p~oblem involving a search of old Army Regula
tions ariseso The library maintains an historical set of Army 
Regulations issued since the inauguration in 1921 of the present 
pamphlet system of publication. The library has copies of the 
!E:!!&- ~~~~tionl?.' ,~913 , with changes ; and of all previous bound 
vol~e editions of Army Regulations. For the World War period it 
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is necessary to consult also the Compilation of General Orders, 
Circulars and Bulletins of the War Department-,-1881-1915, and all 
changes th~eto arid th-e- series of Special Regulations. The library 
has copies of superseded Tecl1nical Regulations, Training Regula
tions, and Tables of Organization. It has complete files of all 
War Department General Orders, which in the past were media for the 
publication of many instructions of types which ~ould now be pub
lished in Army Regulations or War Department Circular.s. 

6. Presidential proclamations and executive orders currently 
jn force and regulations of other departments of the Federal Gov
ernment are published and indexed in the Code of Federal Regula
tions and the Federal Register, which are shelved fn the library. 
Most of the prMidentialproclamations and executive orders issued 
during the World War are filed and indexed in the library. Those 
issued since 1921 are filed and indexed in the Legislative Section. 

7. In the preceding paragraphs of this memorandum the empha
sis has been on legal materials with which the lawyer whose prac
tice has been confined largely to the state c'ourts is likely to be 
unfamiliar. It does not follow that the research tools familiar 
to the scholarly lawyer in private practice should be neglected in 
the work of this office, .State statutes may be found by use of the 
State La~ ~ndex, codes, private compilations and'session laws, 
available in the library. State judiCial decisiorls are indexed and 
digeste~ in the American Digest System} comprising the American 
Digest, which covers decisions rendered from 1658 to 1896, the f9ur 
Decennial Digests, which cover the period 1897 through 1936, and 
the annual volUmes of the General Digest from 1936 to date. Legal 
encyclopedias, such as Corpus Juris, Ruling Case Law and American 
Jurisprudence, frequently save time in legal research. Series of 
annotated 'reports are often valuable. The library has 'American 
Decisio~~ (1764·,1870) and American Reports (1871-1887), which are 
indexed together, Lawyers' Reports Annotated (1888-1918) and 
American Law Reports (A.LoR.) (1918-date). A.L.R. notes are usu
ally complete briefs of their subjects. 

Treatises are very important in such fields a~ international 
law, admiralty, the laws of war} a.n.d military law. In some other 
fields there are monumental treatises amounting to encyclopedias 
of their subjects, such as Wigmore on Evidence; Williston on Con
tracts and Fletcher on Corporations-.- The American Law Institute 
Restatement of the-La~ is a concise, carefully-phrased statement 
~he la~or-the fields it covers, which represents the concensus 
of expert opinion in those fields" Legal periodicals are often 
helpful on timely' subjects. The library contains several of the 
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best university law reviews, the Index to Legal Periodicals and the 
Legal Periodical 'Digest. Citations to articles in per1.odicals to 
which the library-does 'not subscribe may be secured from the Index 
and Digest and the periodicals obtained from the Library of Congress 
by inter-library loan. Loose~leaf services are of value in fields 
where there are numerous and changing administrative regulations, 
The Prentice,,·Hall state and Local Tax Service is in the Litigation 
Division. The W~ Law Service and other similar publications are 
,in the library, 

8, Each judge advocate upon reporting for duty in this office 
will be furnished with a copy of this memorandum by the Adminis
trative Section,. Military Personnel Division. 

By order of The Judge Advocate General: 

Is! J. L. Harbaugh, Jr. 

J. L. HARBAUGH, JR., 
Colonel, J,A.G.D., 
Executive. 

Di.stribution B and D 
Administrative Section, Personnel Div. 50. 
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FORM OF CITATIONS 

(Extract, AR 310-10,27 Februar,y 1943) 

6. Form of citations.-The following forms of citations in
.volving the use of the source references will be used where appli 
cable in publications: 

The Constitution of the United states: Const., art. I, sec. 10, 
el. 3. 

United states Revised statutes: R.S. 3~24. 
Act of Congress: 

Not in bound volUmes: act 14 December 19~ (Public Law 800, 
77th cong.). 

In bound volumes: act 6 August 1937 (50 stat. 563). 
United states Code: 44 U.S.C. 306. 
Supplement to United states Code: 7 U.S.C., Sup., 502. 
United states Code and Supplement: TU.S.C. 50~ and SUp • 

. (The United states Code, being principally a compilation of 
Federal statutes, both the statute and the code should be 
cited in referring to a specific act: act 6 August 1937 
(50 stat. 563; 34 U.S.C. 821).) 

Executive ordera E.O. 1173, 3 March 1910. 
Federal court cases: 

United states SUpreme Court-
Priorto' 1875, identified by the name of the reporter as 

Wheaton, etc. t Leventhal v. Pack, 8 Wheat. ~41. 
SubsequentJ.y, cited as United state'S Reports: ~ Hamp

shire v. LouiSiana, 108 U.s. 76. 
United states District and Circuit courts: 

Prior to 1880, identified as Federal Cases citing either indi
vidual number of case or volume and paget United states v. 
Porter, F.Cas. No. 16074; United States v. Porter, 27 F.-
Cas. 598. 

Subsequently, cited as Federal Reporter: Brown v. Jones, 274 
F. 493; Federal Reporter, second series-Harris !. McCarthl, 
18 F. 2d ~74; Federal Supplement--cronin v. Mack, 14 F. 
Supp. 290. . . - 

(The 	three last-named systems include cases decided in 
the united states District Courts, the United states 
Circuit Court of Appeals, and the Court of Appeals of 
the District of Columbia. The court deciding the case 
may be indicated in· parentheses after the name o:t the 
case, for example, Brown v. Jones (n.c. Mass.), 274 F. 
493; Harris· v. MCCartt{ (C.C.A. h 18 F. ~d ::!74; Cronin 
!. Mack (App7 n.c.),. F. Supp. 290). 
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Court of Claims: Smith!. Jones,18 ct. Cl. 47~. 

state court cases: itl&nt1c Reporter and Atlantic Reporter, second 


series, for example I 
Nevin v. Disharoon, 66 A. 362, and Sta1i$ v. Shannon, 3 A.2d 
899, respectively. Similarly: NortlieastiE-n Reporter,. N.B.; 
Northeastern Reporter, second series, N.E. 2d; Northwestern 
RepOrter, N.W.; Pacific Reporter P.; Pacific Reporter, second 
series, P. ld; Southeastern Reporter, S.E.; Sontheastern Re
porter, second. s'eries, S.B. 2d; Southern Re'porter, So.; South
western Reporter, S.W.; Southwestern RepOrter, second s __ies, 
S.W. 2d; New York Supplement, N~Y.S.; New York SUppl.aaeut, 
secondser1es,N.Y.S. 2d. . 

Opinions of the Attorney General: 9 Op. Atty. Gen. 371. 
Decisions of the Canptroller of the TreaSury'. 10 CaDp. Dec• .36B. 
Decis1onsoftheCaaptroller General of the United states. 

Published decisions I 7 CClilp • Gen. 341. 
'Unpublished decisiom31 JS. Canp. Gen., A 88la]., 28 lugust 1937. 

Articles o~ 'War: AJI 65. ' 
Manual for Coarts-Jlartiala JIClI, 1928, par. ,90a. 
Army Regulations: ' par. 4, AR 190-10, 7 Oct. 1941. 
War Department Bulletins: . Bull. 58, 'In, 28 Nov•.1942. 
War Department Circulars: 'Cir. 397, WD, 7 Dec. 1942. 
Qpinions of The Judge Advocate General of the A.rmy:JAG .342 .00, 

27 Decanber 1938; SPJG 1942/6088, (23 December 1942. 
Digest of Opinions, JAG 1912: .Dig. Op. JAG; 1912, p.910j Dig. Op. 

JAG, 1912-30, see. 207; Dig.Op. JAG, 1912-30, Sup., see. 1582,; 
Dig.Op. JAG, 1912-40" sec~ 416; ,Dig. Op~ JA.G, 1912~40, Sup. I, 
sec. 1598. 

Bulletin of The Judge Advocate Generu of the I,]:fq: Blll•. JAG, 
October 1942, p. 264. 

JIilitary LallB of the tJn1tedstates: M.L. 1939, sec. 29. 
Supplement to 1f1l1tary La. or United states 1 M~L. 1939, Sup. I, 

seC. 1013. 
Congressional Reports: 

House of Representatives:: H. Rep. 2119, 60th Cong.; H. Doc. 
899 ,60th Cong. 

Senate: S. Rept.3922, 60th Cong.; S. Doc. 537, 60th Cong. 
C~ngressiona1 Record:. 

Not in bound volumes: DailyCong. Rec. (Date)(Page). 
In boWld volumes: 41 Co:pg. Rec. 1251. 

Hearings, Congressionall Hearings bef'ore the House Committee on 
Military Affairs on tI.R. 6069 and H.R. 6632, 76th Cong.~ 1st 
Sess. 

Federal Registerl 1 F.R. 692. 

Code of Federal Regalations: 7 CFR 108.16. 




IV- 17 

The following addi tiona1 aooepted tonns should be noted: 

Changes to Army Regu1ationss par. 4, C 1, 3 Apr. 1943, AR e50-80, 
, 26 Aug. 1942. 

Di~st of Opinions (AR seotions): Dig. Ope JAG, 1912-40, AR 35
1360, par. 1. 

Digest of Opinions (Constitution seotions): Dig. Ope JAG, 1912-40, 
Const., art. VI, sec. 2, 01. 9. 

Military Laws otthe United States ,(Constitution Sections)s M.L. 
,1939, Oonst., art. VI, sec. 2, 01. 9. 

CHAP1ER 4 - FORM OF OPINIONS 

A quotation tram the memorandum of' the Seoretary of War 

(fi1eG-l/16470,. '13 Maroh 1942) which radioally altered the ~pin

ion procedure in the Office of The Judge Advooate General is oon

tained in the Offioe Jlemorapdumwhioh to11ows,. It outlines the 

formal requirements' to be met in oarryingout the provisions ot 

that direotive. 
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March 27, 1942. 

OFFICE MEMORANDUM: 

Subject: Opinions of The Judge Advocate General. 

1, In the memorandum dated March 13, 1942, file G-l/16470, 
the Secretary of War has directed: 

"1. That on simple questions of law, Staff di
visions and other War Department agenCies are author
ized to make request for legal opinions by telephone 
to the office of The Judge Advocate General. Request 
for, and subsequent opinion rendered, may be confirmed 
in writing. 

"2. That when the matter is complex, request for 
opinion will be made in writing. In such cases The 
Judge Advocate General will render his opinion in one 
short paragraph, substantially as contained in the con
cludin&paragraph of present form of opinion. All ar
gument and legal discussion will be retained as a mem
orandum for record in the office of The Judge Advocate 
General available to the interested agency on call and 
will be written after the opinion is rendered. 

"3. That when staff studies are sent to The Judge 
Advocate General for concurrence, such studies in which 
The Judge Advocate General concurs will be initialed in 
the space provided in Section III of the study. No 
further comment is necessary. In cases of nonconcur
rence, the study will be returned ~ith a brief memoran
dum which outlines only the conflicting legal points. 
Memorandum for record as to laws, previous opinions, 
etc., will be retained in the files of The Judge Advo
cate G€heral, available to the interested agency on 
call. 

"4. That anywrit.ten opinion of The Judge Advo
cate General furnished Staff Divisions or pther War 
Department Agencies will be considered as approved by 
the Secretary of War unless The Judge Advocate General 
is notified to the contrary. 

"5. That The Judge Advocate General and all con
cerned be informed of this directive." 
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2, In carrying out the provisions of the foregoing directive 
the following tentative instructions will be followed until fur
ther notice: 

a. Written opinions, - Rough drafts substantially the 
same as required-In the past but in the form of an office memoran
dum addressed to The Judge Advocate General and signed by the Chief 
of Division will be made of all cases in which a written opinion- is 
retluired. In such cases the last pardgraph of the office memoran
dum will recommend the disposition to be made of the papers (trans
mitted to, returned to,-etc.) by what method (memo" indorsement, 
etc.), by whom the opinion is to be si~led (Chief of Div., The Judge 
Advocate General,-etc.), and the exact text of the body of the pro
posed streamlined opinion. 

If the case is one in which, under the instructions in 

force, the opinion may be finalled and dispatched by authority of 

the Chief of Division without reference to higher authority, the 

streamlined opinion will be finalled as soon as the rough draft 

office memorandum is approved by the Chief of Division, and will 

then be signed and sent with the file to the General Records Sec

tion. 


If the case is one in which, under the-instructions in 
fprce, the Division Chief has authority to submit the opinion in 
final but not to direct its dispatch w-i thout reference to higher 
authority, the streamlined opinion will be finalled immediately on 
approval of the rough draft office memormldum by the Division Chiefj 
as soon as the opinioIl is signed or the green initialed by the Di
vision Chief, the entire file, including all copies of the finalled 
opinion together with the rough draftof'f'ice memormldum will be 
sent to the Assistant The Judge Advocate General or the Assistant 
to The Judge Advocate General Lffil office which no longer existi7, 
according to whi'Jh has immediate supervision of the Division con
cerned; approval by the Assistant of both the streamlined opiniOn 
and the office memorandum will be evidenced by his initials on the 
green (record) copy of the opinion; upon such approval the file, 
will be sent (thru The Judge Advocate General if his signature or 
approval is necessary) to the General Records Clerk_, 

In all other cases the rough draft office memorandum will 
be initialed by the Division Chief, and sent with the file to the 
proper Assistant, and upon return thereof to the Division bearing 
the requisite approval of higher authority, further procedure shall 
be as prescribed in the last previous subparagraph for cases in 
which the Division Chief is authorized to submit the opinion in 
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final and has approved the rough draft office memorandum. 

Upon arrival in the General Records Section the opinion 
will be dated, the original and necessary copies dispatched to the 
agency requesting the opinion and the green and extra white copies 
placed in temporary files pending the receipt of the final of the 
rough draft. The rough draft will be immediately returned to the 
Division in which prepared where it will be typed in final (origin
al, green and 5 white copies) as a memorandum for The Judge Advo
cate General and signed by the Division Chief. Thereafter all 
copies of the office memorandum will be sent directly to the Gener
al Records Section where all copies will be given the identical 
date placed on the opinion already dispatched. The greens of the 
opinion and office memorandum will be stapled together and placed 
in the files in the General Records Section for use as office pre
cedents. The original of the office memorandum, extra white copies 
and the extra white copies of the" opinion will be placed on file 
for distribution in the event a call for them is made to any inter
ested agency of the War Department. 

b. Staff Studies. 

(1) In case of" concurrence a rough draft need not 
be made, if no complex legal question is presented and if a copy 
of the study containing the facts in the case is made or can be 
withdrawn from the papers in reference for the files of this office. 
After the Cbncurrence has been initialed by The Judge Advocate Gen
eral or other appropriate officer the staff study will be sent to 
the General Records Section for dispatch. In such cases care will 
be exercised in General Records Section to insUre the withdrawal 
for the files of this office of a copy of the study containing a 
statement of the facts involved. 

(2) In case of nonconcurrence or in cases involving 
complex legal questions, the procedure prescribed in paragraph 2a 
above will be followed. 

c. Cases other than staff stUdies referred to this 
office for comment or concurrence. 

(1) In case of concurrence no office memorandum 
need be made if no complex question of law is involved and a com
plete statement of facts is included in the papers submitted, a 
copy of which may be withdrawn or made for the files of this office. 
The concurring opinion will be stated briefly in final form and 
sent to the Assistant having direct supervision over the Division 
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in which the case is handled, Thereafter the opinion will be sent 

directly to the General Records Section for dating and dispatch, 

In such cases care will be exercised in the General Records Sec

tion to see that a copy of the fact is filed with the opinion of 

this office. 


(2) In case of nonconcurrence or in cases invol

ving complex legal questions, the procedure prescribed ~n para

graph 2a above will be followed. 


d. Oral opinion. - If the question propounded and the 
opinion rendered are regarded by the Chief of the Division invol
ved as of sufficient importance he will cause to be prepared an 
office memorandum addressed to The Judge Advocate General (original, 
green and 2 white copies) which will be signed by the offiger of 
the Division who rendered the opinion and counterSigned by the 
Chief of the Division indicating his concurrence, or in the event 
he does not concur, the steps he has taken or proposes to take to 
correct it. In such cases the office memorandum will contain a 
statement of the question, when, by whom and how presented, a 
brief Feference to the laws involved and the answer given, an.d 
when, by whom and how the answer was transmitted. Processing of 
such memoranda (submissjon of rough drafts, finalling, filing, 
etc.) will be the same as in like cases of written opinions. (See 
paragraph 2a above.) No officer less than a Division Chief will 
render an oral opinion which is understood to be official by the 
party requesting same without first consulting his Division Chief. 
Division Chiefs likewise will refrain from binding this office on 
matters which in their opinion should receive the attehtion of 
higher authority. 

3. As a general rule, Assistants to The Judge Advocate Gen
eral will transmit to The Judge Advocate General through the Execu
tive the rough drafts of all cases, 

a. In which a recommendation is made at vari 

ance with that of another general officer, 


b. Which involves a new question of law not 

heretofore passed upon by thi~ office, 


co Which because of its importance should be 

Signed by The Judge Advocate General, 


d. Which in the opinion of the Assistant to 

The Judge Advocate General are of such importance 

as to require the personal attention of The Judge 

Advocate General. 


4. The rules now in effect regarding the distribution within 
this office of copies of opinions will apply to the distribution 
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of copies of office memoranda. 

5. Division Chiefs will be held responsible ·for the correct
ness of all citations and quotations in opinions written in their 
respective divisions.' The heretofore existing practice of checking 
these matters in the Executive Division is abolished. 

6. All personnel in this office (inilitary and civilian) are 
invited and urged to submit (preferably in writins)to the Execu,;. 
tive any ideas that they may have which will tend t~ simplify or 
expedite the handling of business. 

For The 	Judge Advocate General: 

/s/ J. L. Harbaugh, Jr. 

J. L. Harbaugh, Jr., 
Lieutenant 	Colonel, J.A.G.D., 

Executive. 
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Prior to the mentioned memorandum of the Secretary of War 

(osw 13 March 1942, G-l/16470), quoted in the foregoing Office 

Memorandum, it was the practice of the office to transmit a complete 

legal opinion to the interested War Department agency. The tra."di

tional form of opinion consisted generally of five paragraphs 

arranged with respect to content as follows: 

(1) Origin and substance of the request; 

(2) Concise and complete statement of facts; 

(3) Applicable provisions of law -(statutes, Ex
ecutive Orders, Army Regulations, War Depart
ment directives, etc.); 

(4) Rationale (application of law to facts with 
reference to applicable prior JAG opinions); 

(5) Conclusion (based upon (3) and (4)).' 

These opinions, containing as they did all the necessary 

supporting information and authority, were often lengthy. The 

agencies which received them were rarel~ interested in anything 

but the conclusion. 'The first four paragraphs served chiefly as 

guides in the preparation of subsequent opinions in similar or 

allied cases by'officers in the Office of The Judge Advocate Gen

eral. 

Under the new procedure ,therefore', the "opinion" (1. e. , 
, 

that which is transmitted to the interested ~gency) is merely the 

conclusion which would have been contained formerly in the conclu~ 

ding paragraph of the formal opinion. There 1s now prepare<l a 
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"Memorandum for The Judge Advocate Ge!l(.::;.~alf1, signed by the Chief 

or Assistant Chief of Division which.contains the same five para

graph structure and roughly corresponds in form to ·the older for

mal opinion, The concluding paragraph of the memorandum is so 

, II Iidrawn that it contains ver~atim the so.,called streaml·ined opin

ion which will, if apprGved, be dispatched by the Office of The 

Judge Advocate General to the interested agency. 

The officer charged with the preparation of a reply to 

a request for opinion prepares only the Memorandum for The Judge 

Advocate General, and after this memorandum receives the approval 

of the Chief or ASJ:iistant Chief of Division or of higher authority, 

the stenopc:rapher merely copies the "streamlined" opinion for the 

signature of the appropriate officer, The Memorandum for The 

Judge Advocate General is then prepared in final form and filed 

in the General Records Section. The officer who prepares the mem

orandum is relieved of the purely mElchanical task of copying the 

"streamlined" opinion in proper form to be dispatched. He is 

charged, however, with the responsibility of checking in final 

form both the "streamlined.if opinion and the memorandum to insure 

their agreement with the approved rough draft. 

All memoranda for The Judge Advocate General do not nec

essarily contain five numbered paragraphs. It w111 sometimes be 

found desirable in the interest of conciseness and clarity to com

bine in the first paragraph the matter that would usually bE!. 

http:streamlined.if
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covered in paragra~hs 1 and 2; and the material of the third and 

fourth paragraph maybe consolidated in one paragraph for the same 

reasons. In other cases, because of the number of legal questions 

involved or the character and scope of the applicable reference 

'materials, it may be desirable to employ more than five paragraphs. 

In such cases the number of paraSraphs appropriate for development 

Q of the opinion will be considered satisfactory, but the convention

al content and order of material is always uniform, viz., origin 

and nature of request, facts, applicable law and regulations, 

rationale, conclusion. 
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March 10, 1943 

MEMORANDUM for Chiefs of Branches, Military Affairs Division. 

Subject: Errors of Form Noted in Bough Drafts of Opinions. 

Supplementing prior memorandum on the above subject dated 
October 19, 1942, the following errors of form have been noted 
recently: 

I, The words "suggested" and "proposed" may be omitted be

fore "draft of reply" as their meaning is inherent in the word 

"draft" , 
 " 

2, 'I'he words "as to" should be omitted before "whether" in 
such expressions as "inquiry is made in the basic letter as to 
whether" • 

3. The following expressions, although entirely acceptable 
in many other places, are not regarded with favor in opinions of 
this office and their use should be avoided whenever practicable: 

a. The "instant case". Use "case under consideration" 
or similar-expression. 

b. The "said" officer. Use "mentioned" officer. 

c. The "subject statute". Use "cited", "quoted", or 
"mentioned'" statute. 

d. The word "attached" is not to be used in the sense 
of "incl;sed". Use "attached" only when papers are more or less 
permanently affixed, such as bound exhibits to a record of pro
ceedings. 

4. For sake of uniformity the spelling "inclosed" is pre
ferred to "enclosed". Although the Navy and many other respectable 
sources use the "e" form, Army regulations governing i:aclosures 
suggest the advisability of the "i" form in military correspondence. 

5. When reference is made to certain chiefs of branches note 
that the definite article is capitalized, i.e., The Adjutant Gen
eral, The Judge Advocate General. However, this is not true in 
cases like the Adjutant General's Department and the Judge Advocate 
General's Department Reserve. The word "Office" IScapitalized 
whether used as The Adj~tant General's Office or the Office of The 



IV - 27 


Judge Advocate General, the latter form being preferred. 

6. Sentences which are too long and involved must be split 

up. One was noted several days ago which covered two-thirds of a 

legal cap sheet. 


7. An erroneous use of the word "however" is illustrated by 
the following sentence: It is stated in the basic in<luiry that 
these articles are a distinctive part of the uniform, however, 
paragraph 20b, Army Regulations * * * does not mention such articles. 
The word "but" would be preferable to "however" in the sentence set 
forth. If it is desired to use "however", it may be used in another 
sentence in the following manner: Paragraph 20b .• Army Regulations,
* * * does not, however, mention such articles. 

8. Spli t infinitives are never to be used, 1. e ., "to more 

clearly see" should read "more clearly to see" or "to see more 

clearly". 


9. Army regulations are almost invariably used in the plural 
form. Don '/t refer to Army Regulations 605-120 or e"9"en a paragraph 
thereof as "this regulation". Use "these regulations". If the 
context is such that the use of the singular is,necessary, say 
"paragraph 54 of the mentioned regulations". 

10. The expression "There is no * * * nor" etc., is poor 
gr~ because it involves a double negative. Use "or" instead 
of "nor" .. 

lL In cases of routine in<luiries or petty complaints by de
pendents, creditors, etc. of enlisted men, don't be too <luick to 
suggest to TAG that "the file be referred to the officer exercising 
general court-martial jurisdiction". It is better just to send the 
file to TAG without any specific suggestion as that officer handles 
thousands of such cases and doubtless has a fixed procedure which 
in many instances permits handling more directly through the post 
commander. Do not under any circumstances incorporate in a draft 
of reply to such an in<luiry a remark to the effect that the soldier 
is to be tried by court-martial if he fails to pay the alleged debt 
as such action is contrary to the policy of TAGO. The foregoing 
rules are not to be strictly applied in the case of officers, and in 
appropriate cases it is <luite proper to suggest that the matter be 
referred to the officer exerCising GeM jurisdiction "for investiga
tion, appropriate action, and reply direct to the writer" unless the 
matter is obviously of such importance that the War Department 
would probably want to take final action. 
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12. The word "Headquarters" when used ih conneClilon with the 
title of a commander and the place or unit commander is surplusage, 
1. e., say "Commanding General, Seventh ServiceCo:mm.a."1d", not 
"Commanding Officer, Headquarters Fort Bragg, North Carolina". 

I;. Most drafts of replies to letters are nqt well rounded 
out. Although it is not necessary to appologize for not furnishing 
advice to people who are not entitled to it, a brief allusion to 
"the reason why" will often prevent the necessity of. further cor
respondence. 

14. Question marks and similar pencil notations on roughs 
should be erased as soon as the matter has been clarified. Other

. wise those through whom the rough passes get the impression the 
matter is still in doubt. 

15. When there is a supporting memorandum the standard 5
paragraph outline - 

a. Manner of reference and statement·of question 
pres~nted, 

b. Material facts, 

c. Pert~nent prov1sions of law or regulations, 

d. Discussion, 

eo Conclusion or action recommended, 

is hard to improve upon and may similarly be adapted to cases 
where there is no supporting memorandum. 

16. Above all, remember that the ultimate purpose of the 
advi.ce furnished by this division is practical assistance. Al
though most of our directives come up on questions of· law,. in 
many cases at least it is entirely proper to work in a suggestion 
as to what to do and how. Therefore, care is to be taken to avoid 
so-called lengthy "scholarly essays", raising and discussing every 
legal question which may possibly arise even though the chances are 
quite remote. Most of the time should be spent on the f~damentals 
and the writing of a concise "streamline" gpinion, which will 
provide promptly the maximum assistance to the agency to which 
addressed. 

Charles W. West, 

Colonel, J .A. G.D. , 


Chief of Military Affairs Division. 
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CHAPTER 5 - SYMBOLS 

From the time of the last war until April, 1942, all 
, 

opinions of The Ju~e Advocate General were designated by the let 

ters "JAG" followed by the file number and date. The file number 

was determined from the subject matter by reference to the Dewey 

Decimal System as set forth in War Department CorreepondenceFile, 

1918. 

Thus "JAG 537.5, Jan. 1, 1942" would be the proper form 

of citing at least one opinion published on that date. The 500 

series, according to the Dewey system, refers to "transportation"; 

the 30 series to "transportation by land"; the 7 narrows the sub

ject down to "transportation by auto or truck" aild the 5 designates 

"accidents, damages or collisions". Such an opinion would probably 

be written by the Claims Division but no part of" the sy.mbolor 

designation would so indicate. 

In April and May of 1942 the letters "SPJG" were substi 

tuted as the symbol for The Judge Advocate General.' s Office in 

place of "JAG". Thus an opinion on the same subject would be 

designated: "SPJG 537.5, May 5, 1942". 

On 2 JunE"; 1942, Headquarters, Army Servi"ce Forces (then 

Services of Supply), publish~d a list of symbols representing 

various units, departments and commands and some of their respec

tive subdivisions and lower echelons and its use was prescribed 
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for the Staff Divisions, Headquarters, ASF, the administrative 

and supply services and service command headquarters. "SP" 

represents A:rmy Service Forces and "JG" The Judge Advocate Gener

aI's Department, as they did formerly. A fifth letter symbol was 

added for each of the various divisions of The Judge Advocate 

General's Office as well as for The Judge Advocate General and for 

each of the Assistants The Judge Advocate General as follows: 

SPJGA: Military Affairs Division 
SPJGB: Assistant The Judge Advocate General. 
SPJGC: Contracts Division. 
SPJGD: Claims Division. 
SPJGE~ Executive Division 
SPJGF: Assistant The Judge Advocate General. 
SPJGG~ The Judge Advocate General. 
SPJGH: Board of Review Noo 1. 
SPJGJ: Military Justice Division. 
SPJGK: Board of Review No. 20 
SPJGL:, Litigation Division. 
SPJGN: Board of Review No. 30 
SPJGO: Military Personnel Division. 
SPJGP: Patents Division. 
SPJGR: Military Reservations Division. 
SPJGT: Tax Division. 
SPJGW: War Plans Division. 

Thus an opinion similar to the one used above as an il

lustration would then bear the symbol: "SPJGD 537.5, June 30, 1942': 

The most recent change occurred on 12 September 1942, 

as announced in The Judge Advocate General's Bulletin for that 

month. It was found that several opinions were often written by 

the same division on the same general subject on the same day and 

in such instances no single opinion could,be accurately identified. 
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The Dewey Decimal System was therefore dispensed with and all 

opinions of the office emanating from all divisions (except 

opinions relating to specific court-martial cases) are now assigned 

consecutive serial numbers in the General Records Section of the 

Executive Division. 

Thus "SPJGD 1942/3494, Oct. 14, 1942" would mean that the 

opinion was written in the Claims Division on 14 October 1942, and 

was the 3494th opinion written in The Judge Advocate General's 

Office in 1942. Each opinion has, under thls method, its own identi 

fying designation in place of the former descriptive designation. 

Correspondence and other matters not within the category 

of opinions are filed, as before, according to ~he Dewey Decimal 

System. 

WAR DEPARTMENT 

Services of Supply 


Office of The Judge Advocate General 

Washington, D. C. 

SPJGE September 12, 1942 

OFFICE MEMORANDUM NO. 61 

Subject: Opinions of The Judge Advocate General. 

1. The use of the decimal system described in the War Depart
ment Correspondence File, 1918, for the classification, filing and 
citation of opinions-ar-The Judge Advocate General is hereby discon
tinued. Hereafter each opinion of The Judge Advocate General which 
does not relate to a specific court-martial record and each inde-· 
pendent·legal memorandum for the files prepared in this office will 
be assigned a serial number by the General Records Section upon 



IV - 32 

f'irst reaching that section. Thereaf'ter it will be f'iled and 
cited by the number so assigned. A new series of' serial numbers. 
will be begun on· the f'irst day of' each calendar year. The f'orm of' 
citation will be as f'ollows: SPJGA 1942/6725, sept. 10, 1942. 
The symbol of' the division which prepares an opinion or memorandum 
will be typed in the upper lef't hand corner bef'ore the document 
leaves the division. Memoranda f'or the f'iles prepared in support 
of' streamlined opinions will have the serial number of' the stream
lined opinions 'typed on them by the division in which they are 
prepared. 

2. The last subparagraph of' paragraph 2a, Memorandum, this 
orf'~ce, subject as above, dated March 27,1942-; as amended by para
graph 10, Memorandum, this of'f'ice same subject, dated April 1,1942, 
and paragraph 1, Of'f'ice Memorandum No. 19, this of'f'ice, same 
subject, dated April 27,1942, is f'urther amended to read as f'ollows: 

Upon arrival in the General Records Section the stream
lined opinion will be dated, assigned a serial number and 
·stamped with it, the original and necessary copies dispatched 
arid the green, all extra white copies and the rough draft of' 
the' of'f'ice memorandum will be sent to the stylist (Miss Brown) 
f'or revision as to matters of'style under the supervision of' 
the Assistant concerned. After revision by the stylist all 
papers will be returned to the division which originally 
handled the case ,where the rough draf't will be typed in f'inal 
(original, green, 3 white copies plus such additional white 
copies as the division may require) as a memorandum f'or The 
Judge Advocate General, which will be given the same date and 

'serial number as the streamlined opinion and will be signed by· 
the division chief' • 'I'hereaf'terall copies of' the streamline.d 
opinion and the copies of' the of'f'ice memorandum will be sent 
to the General Records Section. After arrival there a copy of' 
the streamlined opinion will be stapled to each copy of' the 
of'f'ice memorandum. The green copies· will be placed in the 
f'ile in the General Records Section f'or use as of'f'ice pre
cedents; the white copies, other than those sent to the Digest 
Section or distributed as marked thereon, will. be placed on 
f'i1e f'or distribution to any interested agency of' the War 
Department which may call f'or .a copy. 

3. The present practice of' classif'ying, f'iling and citing 
miscellaneous correspondence according to the decimal system 
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described in the War Department Correspondence ~, 1918, will be 
continued. 

By order of The Judge Advocate Gene~al: 

JOHN M. 'WEIR, 

Colonel, J.A.G~D., 


Executive. 


,Distribution B and E. 

CHAPTER 6 - FORCE AND EFFECT OF OPINIONS 
OF THE JUDGE ADVOCATE GENERAL 

All opinions of The Judge Advocate General are considered 

approved by the secretary of War unless information is received to 

the contrary. TheJudee AdYocateGeneral isthechi~f legal 

adviser to the Secretary of War and the headsot·thevarious com

ponents and·branches ot the ,Arlritandthe War Department. If" 

t.heretore, his opinions relate to A:rra7Regulat1ons, the customs 

of the service or matters senerall:v -certainins to ,the militarl' 

establishment not specificalll' covered b7statute •. they areoonolu

sive upon publicat1op, approval bl' theSecre~&r7 ofWarbetns 

presumed. 

The JudBe Advocate General is also ~uthor1~ed to adVise 

on matters involT1:ng'the interpretatianand al'Pl1Qat1on ot~tutes, 

oourt decisions or the opin10J1S oro~her ,lepladY1sers ot· the 
.,. .' 
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Federal Government such as the Attorney General or the Comptrol

ler General. In these instances, however, his opinion has advisory 

force only and is subject always to definitive decision of the 

courts or of the other departments of the Government, as the case 

may be. 
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CHAPTER 1 - GENERAL 

The composition of the Army of the United States is 

designated by statute. Its establishment, organization, and main

tenance.have been effected pursuant to the authority vested by 

the Constitution of the United States in the Congress to provide 

1
for the national defenseo The basic legislative enactments are 

1. Const., art. I, sec. 8~ 
"The Congress shall have Power 
"To * * * provide for the common Defence and general 

Welfare of the United States * * * II (clo 1) . 
"To declare War~ grant Letters of Marque and Reprisal, 

and make Rules concerning Captures on Land and Water." 
(c1. 11) 

"To raise and support Armies * * * 11 (cJ.. 12) 
liTo make Rules for the Government and Regulation of the 

land and naval Forces." (cl. 14) 
IlTo provide for calling forth the Militia to execute the 

Laws of the Union, suppress Insurrections and repel Invasions~' 
(c1. 15) . 

"To provide for organizing, 'arming, and disciplining the 
Militia, and for governing such Part of them as may be em
ployed in. the Service of the United States, reserving to the 
States respectively, the Appointment of the Officers, and the 
Authority of training the Militia according to the discipline 
prescribed by Congress. !I (c1. 16) 

liTo make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all 
other Powers vested by this Constitution in the Government 
of the United States, or in any Department or Officer thereof." 
(c1. 18) 

Const., art. I, sec. 10: 
"No State shall, without the Consent of Congress, lay 

any Duty of Tonnage, keep Troops, or Ships of War in time of 
Peace, enter .into any Agreement or Compact with another State j 
or with a foreign Power, or engage in War, unless actually 
invaded, or in such imminent. Danger as will not admit of 
delay." (01. 3) 
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. 	 2 
contained in the National Defense Act, which sets forth the perm

anent organization and manner of operation of the Army of the 

United States. 

The major portion of the personnel of the Army of the 

United States is drawn from those who are liable for military 

s.ervice. 3 It is made up of professionals, reservists, ·volunteers, 

1. 	(cont.) 
Const., art. IV, sec. 4: 

"The United States shall guarantee to every State in 
this Union a Republican Form of Government, and shall pro
tect each of them against Invasion; and on Application of 
the legislatUre, or of the Executive (when the Legislature 
cannot be con,vened) against domestic Violence." 

Const.,·amend.5: 
liNo person sh~ll be held to answer for a·capital: or 

otherwise infamous crime, unless on presentment or indictment 
of a Grand, .Jury, except in cases arising in the land or naval 
forces, or in the militia, when in actual service in time of 
war or public danger ** * " 

2. 	 See Part III, Chapter 1, and note 4 thereto. Unless other
wise noted, section numbers. appearing in Part V are those of 
the National Defense Act, as amended. 

3. 	 (a) National Forces. "* * * all able-bodied male citizens 
of the United States and persons of foreign birth who shall 
have declared their intention to become citizens of ,the United 
States * * *.between the ages of eighteen and forty-five 
years; are hereby declared to constitute the national forces, 
and, .w1th * * * exceptions * * * shall be liable to perform 
military duty in the service of the United States." Sec. 1, 
act 22 April 1898 (30 Stat. 361-; 10 U.S. C. 1; M.L. 1939., 
s.ec. 1). 	 . _ 

(b) Unorganized Militia. "The Idlitia of the United 
States shall consist: of all able-bodied male citizens of the 
United States and all other able-bodied males who have or 
shall have declared their"intention to become citizens of the 
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and 	selectaes. By astatute4 it consists of the following: 

(a) 	 Regular Army 
(b) 	 National Guard while in the service of the 


United States 

(c) 	 National Guard of the United States 
(d) 	 Organized Reserves 
(e) 	 Officers' Reserve Corps 
(f) 	 Enlisted Reserve Corps 
(g) 	 Selectees or Inductees 

By other statutes the following are also included within the Army 

·of 	the United States: 

3. 	(cont.) 
Uni ted States, who shall be more than eighteen years of age 
and, except as hereinafter provided, not more than forty-five 
years of age, and said militia shall be divided into three 
classes, the National Guard, the Naval Militia, and the Un
organized Militia." Sec. 57 (39 Stat. 212; 32 U.S.C. 2; 
M.L. 	 1939, sec. 1259). 

(c) Selectees. "Except as otherwise provided in this 
Act, every male citizen ~f the United States, who is between 
the ages of eighteen and forty-five at the time fixed for his, 
registration, shall be liable for training and service in the 
land and naval forces of the United States." . Sec. 3(a), 
Selective Training and Service Act of 1940 (54 Stat. 885; 50 
U.S.C. 301; M.L. 1939, Sup. II, sec. 2225-1) as amended by 
act 13 November 1942 (56 Stat. 1019; 50 U.S.C. 303; M.L. 
1939, Sup. II, sec. 2225-3(a». By the same section it is 
provided that citizens or 'subjects of neutral countries may 
be relieved 'from training and service upon proper application 
but that such applications will bar them from United States 
citizenship. It is also provided. that no enemy alien will 
bi!! inducted'for.trainlngand service "unless he is acceptable 
to the land or naval forces". It is a well established rule . 
of international law that an enemy alien may not be compelled 
to fight aeainst his own country. Hall, International Law 
(7thed.),s~c. 61; Moore, International Law Digest, sec. 458; 
see also Dig.Op. JAG, 1912-40, sec. L 

.4. 	 Sec. 1 (M.L.1939, Sup. II, sec. 2). 
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(h) 	 Officers appointed in the Army of the United 
States5 

(i) 	 Men en~isted in the Army of the United 

states 


(j) 	 Women's Army Corps7. 

The organized peacetime establishment includes the di

visions and other units which form'the basis for a complete and 

immediate mobilization for national defense in the event of a 

national emergency declared by Congress. It is also provided by 

statute that the Army be divided, as far as practicable, into 

brigades, divisions, corps, and armies and that, for purposes of 

administration, training, and tactical control, the continental 

area be divided ori a basis of military population into corps 

areas (service commands).8 

5. 	 Officers temporarily appointed and commissioned in the Army of 
the United States under authority of the act 22 September 1941 
(55 stat. 728; 10 U.S.C. Sup. 484, note; M.L. 1939, Sup. II, 
sec. 2160a), are not included among the components of the Army 
of the United States, as statutorily defined, despite the fact 
that the section of the National Defense Act setting out the 
oomponents was last amended on'13 December 1941. 

6. 	 In time of war or other emergency declared by Congress, all 
enlistments -in the active military service of the United States 
are in the Army of the United States. Sec. 127a [1'27 (act 14 
May 1940; 54 Stat. 213; 10 U.S.C. 234; M.L. 1939, Sup. II, seG. 
2163a). By sec. 10, act 18 Aug. 1941 (55 Stat. 628; 50 U.S.C, 
360; M.L. 1939, Sup. Il, sec. 2227-10), known as the Service 
Extension Act,' enlistments in the Army of the United States, 
without regard to component, were authorized in the manner pro
vided by the National Defense Act. M.L. 1939, Sup. II, sec. 21631:1, 

7. 	 Act 1 July 1943 (Public Law 110, 78th Cong.; Bull" 12, WD, 7 
July 1943). 

8. 	 Sec. 3 (M.L. 1939, sec. 3). 
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CHAPTER 2 - REGULAR ARMY 

1. 	 General 

The 	Regular Army is the permanent military establishment 

1
which is maintained in times of peace and war according to law.~ 

By statute it is comprised of the following, the first seven com

2ponents being designated the combatant arms: 

(a) 	 Infantry 
(b) 	 Cavalry 
(c) 	 Field Artillery 
(d) 	 Coast Artillery Corps 
(e) 	 Air Corps 
(f) 	 Corps of Engineers 
(g) 	 Signal Corps 
(h) 	 General Staff Corps 
( i) 	 Adjutant General I s Department 
(J) 	 Inspector Generalis Department 
(k) 	 Judge Advocate Generalis Department 
(1) 	 Quartermaster Corps 
(m) 	 Finance Department 
(n) 	 Medical Department 
(0) 	 Ordnance Department 
(p) 	 Chemical Warfare Service 
(q) 	 Officers and enlisted men of the National 


Guard Bureau 

(r) 	 Chaplains 
(s) 	 Professors and cadets of the United States 

Military Academy 

(t)' Detached officers 


1.' 	Act 22 April 1893 (30 Stat. 361; 10 U.S.C. 3; M.L. 1939, sec. 
5). 

2. 	 Sec. 2 (M.L. 1939, sec. 6). Section numbers cited in this 
chapter, unless otherwise noted, refer to the National Defense 
Act, as amended. The expression iithe line of the Armyll is one 
of military custom ,and usage and is practically synonymous 
with lithe combatant arn3i!. Bull. J.AG, Feb. 1943; SPJGA 1943/ 
2844, 20 Feb. 1943. 
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(u) 	 Detached enlisted men 
(v) 	 Unassigned recruits 
(w) 	 Indian Scouts 
(x) 	 Officers and enlisted men of the retired 


list 

(y) 	 Officers and enlisted men otherwise pro

vided for. 

The authorized3 commissioned officer strength of the 

Regular Army during peacetime, tO'be attained by ten approximately 

equal annual increments beginning 1 July 1939, is sixteen thousand 

seven hundred and nineteen, including seventy-one general officers 

of the line.
4 

The basic'statute governing officer strength5 states 

the number of officers, other than general officers,. to be assigned 

to the various br&iches,6 the several sections of the National 

Defense Act setting out the authorized grades within branches. 

The act 21 August 1941,7 authorizes the appointment of 

chief warrant officers and warrant officers (junior grade) in 

number not to exceed 1 per centum of the authorized enlisted 

3. 	 Sec. 8, act 3 April 1939 (53 Stat. 558; 10 U.S.C. 48lb; M.L. 
1939, Sup. II, sec. 7). 

4. 	 Sec. 4, as amended by act 28 May 1940 (54 Stat. 227; 10 U.S.C. 
482c) • 

5. 	 See note 3, supra. 

6. 	 One hundred and twenty-one officers are assigned to .the Judge 
Advocate General's Department. The same act authorizes the 
Presid~nt to increase or atminish the number of officers as
Signed to any branch by not more thana total ·of 30 per centum. 

7. 	 55 stat. 652; 10 U.S.C. 591; M.L. 1939, Sup. II, se.c. l31a. 
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strength of'the Regular Army. 

The National Defense ActB provides that, except in time 

of war or similar emergency when the public safety demands it, the 

maximum number of enlisted men in the Regular Army will not ex

ceed two hundred and eighty thousand. Commonly, the enlisted 

strength has been governed from year to year by the provisions of 

the current Army or War Department appropriation act. 9 By act 5 

June 1942,10 all provisions of existing law limiting the officer 

and enlisted strength of any branch of the Army were suspended. 

2. 	 Components 

By reason of the fact that the command functions rela

tive to the Army of the Uhited states reside in the Commander in 

Chief, "the amount of Congressional legislation relating to the 

duties and functions of the various arms and services is necessarily 

B. 	 Sec. 2 (M.L. 1939, sec. 15). 

9. 	 By act 26 June 1940(54 Stat. 601; M.L. 1939, Sup. II, sec. 
15a) the maximum number of enlisted men fixed by the National 
Defense Act was increased to 375,000 for the fiscal year 1941.• 
The branch strength limitations were also removed for that 
year. Act 2 July 1940 (54 stat. 713; MoL. 1939, Sup." II, 
sec. 134). The Military Appropriation Act, 1944 (Public Law 
loB, 7Bth Congo ; Bull. 13, WD, 9 July 1943) does not advert 
to the matter of strength limitations. 

10. 56 Stat. 314; 5Q UoSoCo Sup. 762. 
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limitedo 1l The following paragraphs set out the general permanent 

statutory framework of the Regular Army 0 

~, £, ~,~o With respect to the Infantry,12 Cavalry,13 

Field Artillery14 and Coast Artillery Corps,15 the statute merely 

provides that each arm shall be head~a. by a Chief, with the rank 

of major general, and shall consist of officers and men, organized 

into units as the President may direct, 

e, The Air Corps consists of one Chief of the Air Corps 

with the rank of major general, three assistants with the rank of 

brigadier general, officers and enlisted men, including flying 

cadets, organized ~nto such units as the President may prescribe. 16 

--~---~---~~-,--- - - . -._---,------ -----~,---,-"---_._--

11., 	 See Part III, Chapter 2 The statutory provisions have been 
implemented by regulations setting out in detail the duties 
and functions of the respective arms and services. 

130 Sec" 18 

14" Seco 19

15, Sec. 20, It is also provided that the Coast Artillery Corps 
shall include the officers of the Army Mine Planter Service 0 

16. 	 Sec .. 13ao By act 3 June 1941 (55 stat, 239; 10 U.S.Co 297a; 
M,L, 1939, Sup" II, sec, 35a-l) the special and separate en~ 
listed grade of aviation cadet was substituted for the grade 
of flying cadet, By act 8 July 1942 (56 Stat, 649; 10 U,S .. C. 
299a; MoL., 1939, Sup, II, sec" 35 b-l) the title of flight 
officer was created, with the rrulk J pay, and allowances 
provided for a warrant officer (junior grade). 
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fo The Corps of Engineers consists of one Chief of 

Engineers with the rank of major general, two assistants with the 

rank of brigadier general, officers and men, organized into such 

units as the President may prescribe. 17 The Chief of Engineers 

is charged with the submission of annual reports to Congress re

lating to river and harbor improvements;18 the supervision of 

river and harbor improvements, flood control, and other nonmilite 

public works;19 the direction of all work pertaining to the con

struction, maintenance, and repair of buildings, structures, and 

utilities for the Army; the acquisition of all real estate and 

the issuance of licenses in connection with Government reserva

tions; and with the operation of water, gas, ele~tric and sewer 

utilities, except those pertaining exclusively to any branch of 

the Army.20 

~. The Signal Corps consists of one Chief Signal Offi 

cer with the rank of major general, officers and men, organized 

into such units as the President may prescribe.21 The operations 

17. 	 Sec. 11. 

18. 	 Act 3 March 1899 (30 Stat. 1150; 33 U.S.C. 549; M.L. 1939, 
sec. 44). 

19. 	 Act 30 August 1935 (49 Stat. 1028; 33 U.S.C. 540; M.L. 1939, 
sec 1821).0 

20. 	 Act 1 Dec. 1941 (55 Stat. 787; 10 U.S.C. 181b; M.L. 1939, 
Sup. II, sec. 45). 

21. 	 Sec. 13. 

http:prescribe.21
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of the corps are confined to the performance of all military sig

nal duties, including the construction; repair and operation of 

military telegraph lines, the collection and transmission of in

formation for the Army by wire, and general charge of signal 

' 22 apparat us. 

h. The General Staff Corps was established by act 14 

February 1903,23 composed of officers detailed from the Army at 

large, under rules prescribed by the President. It consists of 

the Chief of Staff, the War Department General Staff, and the 

General Staff with troops. ;In time of peace the ~etail of an 

officer as a member 'of the General Staff Corps is for a period 

. 	 24
of four years, unless sooner relieved. 

The Chief of Staff, under the direction of the President 

or of the Secretary of War for the President, has supervision of 

all troops of the arms and services and of the reserve components. 25 

He renders professional assistance to the Secretaa·y of War and 

performs such other duties as may be prescribed by the President. 

22. 	 Act 1 Oct. 1890 (26 Stat. 653; 10 U.S.C. 212; M.L. 1939, 
sec. 48). 

23. 	 32 Stat. 830; 10 U.S.C. 21; M.L. 1939, sec. 49. 

24. 	 Sec. 5. 

25. 	 Ibid; act 14 Feb. 1903 {32 Stat. 830; 10 U.S.C. 21; M.L. 
1939, sec. 54. 
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from time to time. He also presides over the War Department Gen

eral Staff and causes it to make the necessary plans for recruiting, 

organizing, supplying, equipping, mobilizing, training, and demobil

26izing the Army of the Uhited States. 

The War Department General Staff consists of the Chief 

of Staff, the Deputy Chief of Staff and five assistants to the 

Chief of Staff selected by the President f~om the general officers 

of the line, in addition to other officers not below the grade of 

captain-. It is also provided that not less than five additional 

officers must be members of the National Guard of the Uhited States 

and a like nJllD.ber must be members of the Of'ficers' Reserve Corps. 

This staff prepares plans for national defense and the use of the 

military forces for that purpose, reports on all questions affect

ing the efficiency of the Army of the United States, and renders 

professional aid and assistanc~to the Secretary of War and the 

Chief of Staff. This staff is also charged with the preparation" 

of studies, including comments and recommendations, of plans 

involving Congressional legislation affecting the War Department. 

These studies, when not incompatible with the publi~ interest, 

accompany the plans for legislation when submitted to Congress by 

the Secretary of War. 27 

26. Sec. 5. 

27. Ibid. 
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The General Staff with troops consists of the number of 

'::>fficers not below the grade of captain as may be necessary to 

perform the General Staff duties of the headquarters of the large 

field units and installations. 2B 

i. The Adjutant General's Department consists of The 

Adjutant General with the rank of major general, one assistant 

with the rank of brigadier general, and other officers. With 

certain limitations, the Personnel Bureau within the Department 

is charged with the operating functions of procurement, assign

ment, promotion, transfer, retirement, and discharge of all offi

cers and enlisted men of the Army.29 

J. The Inspector General's Department consists of one 

Inspector General with the rank of major general, and other 

officers. 30 

k. The Judge A~vocate General's Department consists 

of The Judge Advocate General with the rank of major general, 

and other officers. 31 The Judge Advocate General, by statute, 

is charged with receiving, reviSing, and recording the proceedings 

of all courts-martial, courts of inquiry, and military commissions 

28. Ibid. 

29. Sec. 6. 

30. Sec. 7. 

3l. Sec. B. 

http:officers.31
http:officers.30
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and.performing such other duties as customarily have been per

formed by him. 32 

1. The Quartermaster Corps consists of the Quarter

master General with the rank of major general, three assistants 

with the rank of brigadier general, officers and men. The Quarter

master General is charged with the purchase and procurement for 

the Army of all supplies of standard manufacture and of those 

common to two or more branches but not of special or technical 

articles issued or used exclusively by other supply departments • 

.He is also charged, by statute, with the transportation of the 

Army by land and wa:ter.33 

m. The Finance Department consists of the Chief of 

Finance with the rank of major general, officers and men. The 

Chief of Finance is charged with the disbursement of all funds 

of the War Department, including pay of the Army and with such 

other fiscal and accounting duties as may be required by law or 

34assigned to him by the Secretary of war. He also acts as the 

32. 	 Act 23 June 1874 (18 Stat. 244; 10 U.S.C. 62; M.L. 1939, sec. 
63); also, R.S. 1199 (10 U.S.C. 62; M.L. 1939, sec. 63); see 
Part I. 

33. 	 Sec. 9. See AR 55-5, 5 October 1942, for functions of the 
Chief of Transportation during the present war as directed 
by G.O. 38, WD, 31 July 1942. 

34. 	 Sec. 9a. 

http:wa:ter.33
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fiscal, disbursing, and accounting agent of the Director of Selec

tive service. 35 

n. The Medical Department consists of a Surgeon General 

with the rank of major general, four assistants with the rank of 

brigadier general, officers, contract surgeons, enlisted person

nel, and the Medical Corps, Dental Corps, Veterinary Corps, 
36 	 .

Medical Administrative Corps, Army Nurse Corps, and the Pharm

acy Corps.37 

o. The Ordnance Department consists of the Chief of 

Ordnance, with the rank of major general, two assistants with 

. 38
the rank of brigadier general, officers and men. The Chief of 

Ordnance is charged with procuring, inspecting, and proving the 

necessary supplies of ordnance and ordnance stores for the use 

the: Army. 39 

35. 	 Act 16 Sept. 1940 (54 Stat. 894; 50 U.S.C. 310; M.L. 1939. 
Sup. II, sec. 2225-10(d». 

36. 	 Sec. 10, act 4 June 1920 (41 Stat. 766; 10 U.S.C. 81; M.L. 
1939, sec. 71). 

37. 	 The· Pharmacy Corps was established in the Medical Department 
by. act 12 July 1943 (Public Law 130, 78th Congo i Bull. 16, WD, 
21 July 1943). It also provided that officers of the Regular 
Army holding commissions in the Medical Administrative Corps 
should be transferred to the Pharmacy Corps and commissioned 
in grade in that Corps, in addition to the number of officers 
authorized for the Corps. 

38. 	 Sec. 12~ 

39. 	 R.S. 1164 (10 U.S.C. 192; M.L. 1939, sec. 82). 

http:Corps.37
http:service.35
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£. The Chemical Warfare Service consists of the Chief 

of the Chemical Warfare Service with the rank of major general, 

officers and men. The Chief of the Chemical Warfare Service has· 

the duty of investigating, developing, manufacturing or procuring, 

and supplying to. the Army all smoke and incendiary materials, 

toxic gases and gas-defense appliances, and is charged with the 

instruction,training and equipment of special gas troops.40 

s. The National Guard Bureau is charged with the admin

istration of War Department plans, policies, and procedures rela

ting to the organization, equipment, and training of the National 

Guard not in Federal Service and of the several State guards. It 

maintains and has custody of all War Departmept records of the 

National Guard not in the service of the United States, the State 

and Territorial Guards of the several States and territories, and 

41
of the militia. . The Chief of the Bureau is appointed by the 

President, with the advice and consent of the Senate, from lists 

of. officers of the National Guard of the United States having 

certain ~ade and service qualifications, submitted by the gover

nors of the states. The Chief of the Bureau bo~ds office for four 

years and has the rank of major general while serving. The Presi

40. Sec. 12a. 

41. ASF Organization Manual, 15 Feb. 1943, sec. 303.03. 

http:troops.40
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dent may assign 6~~icers and men o~ the Regular Army to duty with 

42the Bureau. 

r. One chaplain, not below the grade o~ major, is ap

pointed by the President, with the advice and consent of the Senate, 

as Chie~ o~ Chaplains, holding the rank of colonel for the ~our 

year 	term. During the presen~ emergency and six months thereafter, 

the Chie~ o~ Chaplains holds the rank, pay, and allowances of 

brigadier general. His duties include investigation into the 

~uali~ications o~ chaplaincy candidates, and general coordination 

and supervision o~ the work o~ chaPlains. 43 

Others. By section 5 of the National De~ense Act44 the 

existing laws pertaining to the ~ollowing were continu~d in e~fect: 

Military personnel on duty at the Uhited States Military Academy, 

detached personnel,45 the officers and men on the retired list,46 

and the Indian Scouts. 47 

42. 	 Sec. 81. 

43. 	 Sec. 15 

44. 	 Act 3 June 1916 (39 Stat. 181; M.L. 1939, sec. 1900). 

45. 	 See M.L. 1939, sec. 95-100. 

46. 	 Retired o~~icers are carried on the Pxmy Register and, with 
retired enlisted men~ remain subject to the Articles o~ Har. 
R.S. 1256; 10 U.S.C. 10~3; M.L. 1939, sec. 102; AW 2. 

470 These are men enlisted to act as scouts in the Indian Country. 
M.L. 	 1939, sec. 101. 

http:Scouts.47
http:chaPlains.43
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3. 	 Philippine Scouts 

By act 2 February 1901,48 the President is authorized 

to enlist natives of the Philippine Islands for "service in the 

Army"when conditions in the Islands justify such action. The 

~it in which they are enlisted is the Philippine Scouts. 49 The 

President is also authorized to organize the Scouts in a manner 

s1m11ar to that of the Regular Army and to it may be assigned 

officers of the Army' of the United States in addition to officers 

of the Philippine Scouts. 50 He is further authorized to disband 

the Scouts or reduce its personne1. 51 

4 • 	 Regular Army Reserve 

Although not mentioned in the statute designating the 

components of the Regular Army,52 the Regular Army Reserve is 

48. 	 31 Stat. 757; 10 U.S.C. 321, 333; M.L. 1939, sec. 103. 

49. 	 The Philippine Scouts are to be distinguished from the Philip
pine Army. The latter was called and ordered "into the serv
ice of the armed forces of the United States" by Military 
Order of the Commander in Chief, dated 26 July 1941 (Bull. 26, 
WD, 1941), pursuant to authority of the Philippine Independence 
Act (act 17 January 1933, as amended; 47 Stat. 761; '48 U.S.C. 
1232) and an Ordinance appended to the Philippine Constitu
tion. Congress makes appropriati9ns for the Philippine Army 
separate fram those for the Army of the United States (SPJGA 
004'.61, 4 June 1942); see Military Appropriation Act, 1944 
(Public Law 108, 78th Cong.; Bull. 13, W, 9 July 1943). 

50. 	 Sec. 22a. 

51. 	 Act 30 June 1932(47 Stat. 770; 10 U.S.C. 321a; M.L. 1939, 
sec. 103). 

52. 	 See note 2, supra. 

http:personne1.51
http:Scouts.50
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organized and maintained as part of the Regular Army and in addi

tion to its authorized strengtho 53 . Any person, less than 36 years 

of age, who has served in the Regular Army and has been honorably 

discharged therefrom may reenlist in the Regular Army Reserve. 

During the period of reenlistment an enlistment allowance of $24 

per year is payable but no other ~moluments accrue during inactive 

service, except that upon being accepted for active duty, the 

soldier may be paid a sum of money computed at the rate of $3 per 

month for each month during which he has served in-the Reserve, 

not to exceed.$150. The members of the Reserve may be ordered 

to acti-u-e duty only in case of emergency declared by the President 

for the period of the emergency and six months: They are subject 

to military law only from the date they are required to obey an 

order to report for active duty.54 

CHAPTER 3 - NATIONAL GUARD 

1. General 
1The militia of the United States, subject as it is to 

5-'. 

54. 

Army Regulations relating to the Regular Army Reserve, AR 155
5, 16 Feb.· 1939, have been suspended for the duration of the 
present war. Gir. 6, W, 2 Jan. 1943. 

Sec. 30. 

1. See Chapter 1, note 3, supra. 
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Federal and state use and control, has had a legislative history 

refle~tive of that condition of dual authority.2 From the time 

of its original service during the Revolutionary War until 1933, 

efficient use of the organized militia, as such, was limited dur

ing periods of warfare due, in the main, to short term enlistments, 

prohibitions against extra-continental service, inadequate appro

priations, and the absence of centralized supervision. Under 

present legislation, that portion of the militia which is repre

sented by the National Guard of each state} Territory, and the 

District of Columbia (commonly termed the ~ational Guard), and by 

the National_Guard of the United states, affords to the Federal 

3Government a valuable military armo 

The National Guard is a component of the Army of the 

2. 	 The principal Congressional enactments have been the follow
ing: The Militia Act of 1792 (act 8 May 1792; 1 S~at. 271), 
act 28 February 1795 (1 stat. 424), act 21 January 1903 (32 
Stat. 775), act 27 May 1908 (35 stat. 400), act 3 June 1916 
(39 Stat. 166), act 4 June 1920 (41 Stat. 759), and act 15 
June 1933 (48 Stat. 153). 

3. 	 The National Guard of each State, Territory, and the District 
of Columbia was established as a component of the Army of 
the United States under the "militia power" of Conl7.r'ess 
(Const., art. I, sec. 8, cl. 15, 16). The "army power" 
(Const., art. I, sec. 8, cl. 12) was used to est.ablish the 
National Guard of the United States as a component of the 
Army of the United States. For a discussion of the Army and 
militia powers, see Selective Draft Cases, 254 U.s. 366. See 
also art. IV, sec. 4, guaranteeing a republican form of gov
ernment to the states and their protection against invasion. 
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United states only when it is in the service of the United States 

under a Ii call".4 In the present war and emergency the President 

has 	not called the National Guard, as such, into the Federal serv

ice 	but almost all its units and personnel have been ordered into 

the service of the United States as units and personnel of the 

National Guard of the United States, at all times a component of 

the Army of the united States. 5 The functional relationship be

tween the National Guard of the several states and the National 

Guard of the United states re~uires a consideration of the statu

tory character and composition of the National Guard itself. 

Congress has authorized the President to "call" all or 

part of the National Guard into the service of the united States 

whenever the country is invaded or is in danger of invasion, or 

there is insurrection or danger of insurrection against the author-

i ty of the Government, or when he is Unable, with the regular 

forces at his command, to execute the laws of the Union. 6 

4. 	 Sec. 1. Units and members retain their state status, tempor
arily suspended, as Federally recognized units and members of 
the National Guard. Par. 129, AR 130-10, 27 March 1940. 

5. 	 See Chapter 4, infra,. 

6. 	 Act 21 January 1903 (32 Stat. 776), as amended by act 27 May 
1908 (35 Stat. 400; 32 U.S.C. 8ia; M.L. 1939, sec. 1295). 
Tlie power to '!calli! the National Guard is to be distinguished 
from the power to "o:r'derll the National Guard of the Unit.ed 
States into Federal service. U.S. v. Sugar, 243 F. 423. 

In case of insurrection against the government of a 
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6. 	(cont.) 
state, the President may callout the militia for its supres
sion, upon application of the legislature of the state or of 
the governor when the legislature cannot be convened (R.S. 
5298; 50 U.S.C. 202; M.L. 1939, sec. 502). In cases of re
bellion against the authority of the Government of the United 
States, when the President deems it ~practicable to enforce 
the laws of the United States within the states by judicial 
proceedings, he may callout the militia to suppress such 
forcible opposition (R.S. 5299; 50 U.S.C. 202; M.L. 1939, sec. 
503). Whenever the execution of the laws of the states or 
the Union is so forcibly obstructed or hindered as to deprive 
persons of their Constitutional privileges and immunities and 
the state authorities are unable, fail, or refuse to render 
protection, such facts are deemed to be a denial by such state 
of "equal protectionil and the President, thereupon is author
ized to employ the militia for the suppression of such vio
lence (R.S. 5299; 50 U.S.C. 203; M~L. 1939, sec. 504). When 
the President has deemed it necessary to use the military 
forces under t"he above statutes, he must, by proclamation, 
command "the insurgents to disperse and retire peaceably to 
their respective abodes, within a limited time". (R.S. 5300; 
50 U.S.C. 204; M~L. 1939, sec. 505). 

In the usual situation caillng~or the use of troops for 
state purPoses the following events take place: . The Gover
nor by wire requests the President to f~ish troops; the 
President, after investigation showing need for troops, ad
vises -the Secretary of War, who orders the m~vement of tr09Ps 
through The Adjutant General, who transmits the order to the 
commanding general of the service command having jurisdiction 
of the area in question, who orders out the Federal troops. 
If National Guard units are to be utilized, the Secretary of 
War tranamits the cOlllllIUIiications "calling" them into the 
service of the United States to the governors of the affected 
states and territories and to the commanding general of the 
District of Columbia National Guard. Par. 133, AR 130-10, 
27 March 1940. When troops already in the Federal service 
are ordered out for Federal purposes, e.g., in aid of Federal 
court process, or to relieve obstruc.tion in use of the mails 
or free flow of interstate commerce, the channel of communi
cation will omit state authorities. See generally, .AR 500-50, 
5 April 1937. 



v - 24 


The National Guard while in the service of the united 

States ll.."1der a Presidential "call" may be used wi thin any terri.,. 

tory in which the laws of the united States have effect to suppress 

insurrection, repel invasion, or execute the laws of the union. 

Probably it can also be used in foreign terri tory for such 11mited 

purposes as to forestall action in cases of evident intent to in

vade or to defeat a hostile force which has made, attempted, or 

threatened invasion0 7 

20 Composition 

The National Guard of each State, Territory, and the 

District of ColunLQia consists of the active and inactive units 

and volunteer personnel thereof, Federally recognized and organ

ized, armed, and equipped, in whole or in part, at Federal expense, 

as provided in the National Defense Act. 8 

0a. units The general organization and composition of 

the National Guard units are the same as prescribed for the Regu

lar Army and the President is authorized to prescribe the arm cr 

service of each unit but no change in allotment, branch, or arm 

of units wholly within a state may be made without the approval 

of the governor09 The President may assign the units to higher 

7. 29 Op. Attyo Gen" 322; see par 0 .129, ARl30-l0, 27 March 194n 

80 Secs. 58, 71. 

90 Sec. 600 
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tactical units of the Army and detach a Regular Army officer to 

perform the duties of chief of staff of each fully organized 

division. 10 The adjutants gen~ral of the National Guard units,ll 

and' the National Guard Bureau12 are the administrators of the 

Natiopal Guard program.. Armual appropriations, .apportioned among 

the states in ratio to the number of enlisted men in active serv

ice in the several states, are made by Congress to cover at least 

part of the expense of providing equipment, pay and allowances, 

and training of the Federally recognized units and personnel. 13 

As part of its training, each company, troop, battery and detach

ment, subject to regulations of the Secretary of War, is required 

to assemble at least 48 times a year for instruction and attend 

14encampments for 15 days each year. Provision is also made for 

attendance at maneuvers,15 special schools and small arms compe

10. 	 Secs. 64, 65. 

11. 	 Sec. 66. 

12. Sec. 81; see Chapter 2, supra. 

13· Sec. 67. 

14. 	 Sec. 92. Outside the area occupied by Federal legislation 
and regu:)..ations and wi thin Consdtutional limits, the state 
is the sole judge of the means to be employed and the amount, 
of training to be exacted. Hamilton v. Regents, 293 U.S. 
245. 

15. 	 Sec. 94. 

http:personnel.13
http:division.10
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16 	 . 17tition, and regular service schools. A courts-martial system, 

similar to that governing the Army of the United states, except 

as to punishments, is provided for the National Guard organizations 

18
when they are not in the service of the United states. In peace

time annual inspections are made by iDspectors general or other 

officers of the Regular Army to determine the amount and condition 

of property, the sufficiency of arms, equipment, training, and 

instruction of the units and personnel, and the possession by the 

officers and enlisted· men of the prescribed physical and other 

qualifications. The reports of inspection serve as bases for de

termining issue ~f property and whether the organizations and in

dividuals shall continue to be Federally recognized, i.e., consti 

. 19 
tute elements of the National Guard, 

20The National Guard includes an active and inactive force. 

16. 	 Sec. 97. 

17, 	 Seco 99. 

18. 	 Sees, 102-108" 

19. 	 Sec. 93. The War Department summarily may withdraw Federal 
recognition from National Guard units and officers thereof 
found on inspections to be lacking in required ~ualifications. 
The action may be taken without a trial and is not subject to 
Judicial review. .Hurley v. U.S. ex reI. Gladman, 47 F. (2d) 
431. Thus, mandamus will not l1etorestore Federal recog~ 
nition of an officer. U.S" ~ reI" Gillett v. Dern, 74 F" 
(2d) 166. 

20. 	 Sees. 71, 78. 
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The inactive National Guard is not defined by statute but includes 

(1) the headquarters and units allotted to the states for the 

development of the National Guard but not authorized for organiza

tion and equipment and the Federally recognized personnel assigned 

to such units up to their war strength, and (2) inactive person

nel assigned to active r~d recognized units in sufficient number 

to bring them up to war strength. 21 

b. 	 Personnel. Officers and warrant officers of the 

?2National Guard are appointed by the governors of the states 

. 23pursuant to the power retained by the states in the Constitution 

and in accordance with provisions of the National Guard Regula

tions. To be eligible for a commission in the National Guard the 

applicant must be a citizen of the United states between the ages of 
24

21 and 64 and must have been selected from one of the following 

classes25 : (1) officers and enlisted men of the National Guard; 

21. 	 37 Op. Atty. Gen. 424. Formerly, there existed a National 
Guard Reserve but it was, in effect, abolished by the act 
15 June 1933 (48 stat. 153; 10 U.S.C. 38; M.L. 1939, sec. 
l257a); JAG 210.1, 15 October 1934. 

22~ 	 Appointments in the National Guard of the District of Colum
bia are made by the President. See p~. 137~, AR 130-10, 
27 March 1940. 

23. 	 Const., art. I, sec •. 8, c1. 16. 

24. 	 Sec. 58. 

25. 	 Sec. 74. 

http:strength.21
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(2) officers, reserve, retired, and former officers of the Army, 

Navy, or Marine Corps; (3) enlisted men and former enlisted men 

of the Army, Navy, and Marine Corps who have received honorable 

discharges; (4) graduates of the United states Military and Naval 

Academies; (5) graduates of schools and camps who have been certi

fied by the Regular Army supervisor as fit for appointment; and 

(6) other civilians specially qualified for technical duties. An 

appointment board of three officers selected by the Secretary of 

War from Regular Army or National Guard of the United States 

officers must approve the physical, moral, and professional quali

fications of the applicant. If the eligibility of the applicant 

is certified by the Chief of the National Guard Bureau and the 

dual oath - to support the Constitutions of the United States and 

the state, and obey the President and the governor - prescribed 

by section 73 is taken, full National Guard officer status is 

26attained. The capacity or. fitness of any such officer for con

tinued Federal recognition may be investigated by an efficiency 

board of senior officers of the Regular Army or National Guard 

o.f the United States. If the findings are unfavorable and are 

approved by the President, Federal recognition may be withdrawn. 27 

26. Sec. 75. Federal recognition is a condition precedent to 
eligibility for Federal pay. 

27. Sec. 76. 
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If the appointment is terminated or vacated by state action, or 

the officer reaches the age of 64, Federal recognition is wit:tl

drawn. Although the National Defense Act provides that an officer 

ceases to be a member of the National Guard when Federal recogn1

tion is withdrawn, and that he is to be discharged by the official 

authorized to .apPoint,28 as a formal :lllatter, the state appoint

ment may only be terminated or vacated in the manner provided by 

state law. 

Enlisted men of the National Guard; the number of whom 

29 .
is proportioned according to Congressional representation, must 

on original enlistment be between the ages of 18 and 45, or no~ 

over 64 on reenlistments or if formerly members of the Regular 

Army, Navy or Marine Corps.30 Original enlistments are for ·three 

year terms md· reenlistments may be for one or three years. The 

dual form of oath prescribed by section 70 must be taken. 31 

By section 14 of the Pay Readjustment Act of 1942, as 

28. 	 Sec. 77. 

29. 	 Sec. 62. 

30. 	 Sec. 58. The act of enlisting the National Guard is of a 
contractual nature resulting in the employment of the enlis
tee by the state. Andrews v. State, 90 P. (2d) 995. 

31. 	 Sec .69. Federal recognition is usually granted or with
drawn at the time of annual un!t inspections. See sec. 930 

http:taken.31
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amended,32 it is provided that under such regulations as maybe 

prescribed by the Secretary of War, officers other than general 

officers, warrant officers and enlisted men of the National Guard 

are to be paid at the rate of one-thirtieth of the monthly pay 

authorized for them when they are in Federal service for each 

period of regular drill or appropriate duty engaged in, such pay 

being in addition to compensation for attendance at field or 

33coast-defense instruction or maneuvers. General officers re

ceive $500 a year in addition to pay for duty under sections 94, 

97, and 99 "for satisfactory performance of their duties", and 

commanding officers of units less than brigades having adminis

trative functions connected therewith rece~ve a maximum of $240 

a year "for the faithful performance of such a~nistrative 

functions". When performing the duties provided in sections 94, 

97, and 99 or when in the Federal service, the personnel of the 

National Guard receive the same pay and allowances as are author

ized for persons of corresponding grade and length of service 

in the Regular Army. 

32. 	 Act 16 June 1942 (56 Stat. 359; 37 U.S.C. 101; M.L. 1939, 
Sup. II, sec. 1371c-l). 

33. 	 The National Defense Act, secs. 109 and 110, sets the mini
mum hours of each period at one and one-half hours. The 
field or coast-defense instruction and maneuvers are pro
vided for in sections 94, 97, and 99. 
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3. Federal Service Under a "Call" 

From the time at which it is required to resuond to a 

call into the service of the United States, the National Guard be

cames sub.1ect to the laws and reRUlations governing the Regular 

Army, to the extent that such are applicable to officers and m~n 

whose permanent retention in the military service is not contem

plated by existing law. 34 Officers continue to be appointed as 

when not in Federal service and no officer or enlisted man may 

be held to service beyond the term of his commission or enlist 

menta Promotion of officers and warrant officers while in Federal 

service is effected pursuant to National Guard Regulations and 

separation and relief from the service of office~s and enlisted 

men pursuant to Army Regulations. 35 Since the military author

ities of the United States J:1.ave no power to separate personnel 

inducted under a call from the military service of a state, ter

ritory, or the District of Columbia, complete. separation of such 

personnel from military service requires both Federal and etate 

action or operation of law. 36 Liaison is maintained be+.ween the 

Federal and state authorities by the transmission to the latter. 

34. Sec. 101. Disability benefits are also payable. Sec. 112. 

35.· Principally, AR 130-10, 27 March 1940. 

36. Par. 139£, ide 
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i.eo, their adjutants general, of all orders, reports, and re

turns required by applicable regulations. 37, 

40 state Guard 

By section 61 of the National Defen~e Act,38 Congress 

has given qualified consent to the maintenance by the states and· 

territories of troops other than the National Guard. 39 lTnder reg· 

ulations prescribed by the Secretary of War, mil1 tary forces may 

be organized under state laws and maintained and trained in con

form1ty with the provisions of the National Defense Act while any 

part of the National Guard of the state, territory, Puerto Rico 

or the Canal Zone'is in active Federal service. Since the types 

and employment of state guard organizations vary with looal oon

ditions, War Department regulations for them are limited to a 

general indioation of the general type of oourse and training to. 
be pursued.~O The National Guard Bureau is the agent of the War 

Department in state guard matters and the ohannel of adm1nistra

tion is through the oommanding general of the service oommand to 

--------------------~------------------------------~------------------------------

37. 	 Par 0 135£, ld. 

38. 	 Act 3·June 1916 (39 Stat. 198; 32 U.S.C. 194; M.L. 1939, seo. 
1323) • 

390 	 Art. I, seo. 10, 01. 3 of the Constitution provides that "No 
State shall, without the Consent of Congress, * * * keep 
Troops or ships of war in time of Peace * * * " 

40. 	 AR 850-250; 21 April 1941. 

http:Guard.39
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~ne appropriate state authority. The Secretary o~ War is author

ized to issue such arms and equipment "as may be in possession of 

41and can be spared by the. War Department". 

Essentially, the state guard may be considered asa 

secondary reserve echelon in the military forces of a·state, ~e 

first being the inactive National Guard. It is not subject, as 

such, to call, order,or draft into the active Federal service but 

its members are not exempted from military service under Federal 

42law. Being soldiers in the military service of the state, they 

are recognized as lawful belligerents under the rules of war. 43 

The authority of. the state to maintain its guard ceases on the 

relief from active Federal service of all eleme~ts of its National 
44

Guard. 

41. 	 .Amended provisions of section 101, terminating on the exp;lra
tion of the present war and six months thereafter or such 
earlier time as Congress may concurrently resolve upon or 

...the Preside,nt may proclaim, add the Virgin Islands o:r the 
United Stat~s to the political divisions which may maintain 
state guards and authorize the Secretary of War to issue 
"such arms, ammunition, clothing and equipment as he deems 
necessary". Act 1 October 1942 (56 Stat. 762; 32 U.S.C. 194; 
M. L.· 	1939, Sup. II, sec. 1323). 

42. 	 Men dually enlisted in theNation~ Guard and the National 
Guard of the United States but not in active Federal service 
may enlist in a state guard. I Bull. JAG 49, sec. 1323. 

43. 	 Annex to Hague Convention No. IV, art. 1, sec. 1, bhapt. 1 
(par. 9~) FM 27-10); JAG 324.5, 9 March 1942. 

44. 	 Par. 4£" AR 850-250, 21 April 1941. 
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CHAPTER 4 - NATIONAL GUARD OF THE 
UNITED STATES 

I. 	 General 


1

In 1933 the National Defense Act was amendeD. by the 

creation of the National Guard of the United States a~ a compon

. 2 

ent of the Army of the United States. Membership in this com

ponent is available only to personnel of the National Guard ~f 

each State, Territory, and the District of Columbia,3 who, upon 

being commissioned or enlisted in the National Guard of the United 

States acquire a military status which is superimposed upon their 

militia or National Guard. status. Although the National Guard 

may.be "called" into the active military service of the United 

States under certain Circumstances, nevertheless, military his

tory has shown that the Constltutional and other.limitations on 

4
·its 	use narrow its availability for Federal military purposes. 

1. 	 Act 15 June 1933 (48 Stat. 155); sec. 58, National Defense 
Act. The section numbers herein, unless otherwise. noted,. are 
those of the National Defense Act. 

2. 	 See Chapter 3, especially note 3, supra. 

3 . Herein, 	and commonly, referred to as theNational Guard. 

4. 	 For .example, fu the World War, the National Guard could not 
be called for domestic duty because the theater of operat.1ons 
was deemed to be too .distantly removed from the continental 
United States to permit a call "to repel invasion".' As a 
result, its members v9lunteered or' were drafted as individuals" 
In the present war by Proclamation 2225, 7 December 1941, the 
President proclaimed the invasion of United States territory 
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With the establishment of the National Guard of the United States 

as a reserve component, the national government was enabled to 

appoint or enlist personnel who may be "ordered" to duty under 

emergency or nonemergency conditions and who are eligible for 

certain peacetime service in the War Department. 5 

2. 	 Composition 

The National Guard of the~United States consists of the 

Federally recognized National Guard units, the officers and war

rant officers of the National Guard who have been appointed by the 

President to the National Guard of the United States, and the en

listed men of the National Guard, who have been enlisted in the 

National Guard of the United States. 6 The princ,ipal units of the 

National Guard of the United States are divisions, e.g., the 27th 

Infantry Division, Army of the United States, is composed of 

National Guard units. As far as practicable the units are to be 

kept intact when ordered to active service. 

4. 	 (cont.) 
by the Empire of Japan, and by Proclamations 2226. and 2227, 
8 December 1941, the threatened invasion of United States 
territory by Germany and Italy. 

5. 	 With their consent certain officers of the National Guard of 
the United States may be ordered to active duty with the 
General Staff Corps and the National Guard Bureau. Secs. 5 
and 81; see Chapter 2. 

6. 	 Secs. 58, 70, 71, and Ill. 
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3. 	 Personnel 

All persons appointed as officers in the National Guard 

of the United.States are commissioned in the Army of the United 

States. 7 The President is authorized. to a.ppoint in the same grade 

8and branch in the National Guard of the United States any person 

who is an officer or warrant officer in the National Guard, Feder

ally recognized in that grade ~d branch. 9 The period of appoint

ment is coextensive with that of the National Guard appointment 

except that an appointment in force at the outbreak of war continues 

in force until six months after its termination,lO The dual form 

of oath prescribe~by section 73 must be taken. Upon the ordering 

to duty of the National Guard of the United States, the officers 

and warrant officers of the National Guard who do not hold appoint

ments in the National Guard of the United States may be appointed 

and commissioned therein in their National Guard grades and bran
11

ches. 

It ie·provided in section III that, "In the initial 

7. 	 Sec. 38~ 

8. 	 Ibid. Appointments of general officers must be by and with 
the advice and consent of the Senate. Sec. 38. 

9· 	 Sec. 73. 

10. Sec •.38. 

11. Sec. Ill. 
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mobilization of the National Guard of the United states, war

strength officer personnel shall be taken from the National Guard 

as far as practicable"o For this purpose, in peacetime, warrant 

officers and .enlisted men of the National Guard may be appointed 

as officers in the National Guard of ~he United states for a term 

of five years. They must be members of the active National Guard 

.and under the age of 30. Under current regulations th~y are not, 

in time of nonemergency, ordered to active duty under their com

missions in the National Guard of the United States If they are0 

later commissioned in the National Guard, the appointment in the 

National Guard of the United States will be adjusted to the 

12National Guard grade and arm or service 0 • 

Eligibility for enlistment in the National Guard of the 

United States is provided by a Federally recognized enlistment in 

the National Guard 0 Original enl'istments are for the term of 3 

years and a~bsequent enlistments for periods of 1 or 3 years, all 

National Guard of the United States enlistments being coterminous 

with National Gu~d enlistments, except that in the event of an 

012. 	 Pars 19-23, .AR 130-15, 3 November 1942. .officers who also 
hold commissions in the National Guard are not promoted in 
the National Guard of the United States in peacetime, but, 
upon receiving Federally recognized promotions in the. Nation
al Guard, they may be tendered new appointments in the . 
National Guard of the United States in the increased National 
Guard gradeo . Ido, par 16.0 
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emergency declared by Congress the period of enlistment may be ex

. tended for a period of six months after the termination ot the 

emergenoy.13 

Commissions, warrants, and enlistments in the Nationa.l 

Guard of the United States generally are retained even during per

iods of service in the inactive National Guard. l4 Bxcept when 

ordered into the active servioe of the United States, members of 

the National Gua.rd of the United States are administered, armed, 

equipped, and trained in their status as the National Guard of the 

several states, territories, and the n·istriot of Columbia. 15 

4. Serv:i.oe 

The President may order the National Guard of the United 

States, in whole or part, into the active military service of the 

Uni ted sta-tes for the period of the War or emergenoy and ·six 

13. 	 Sec. 69; pars;' 24-26, AR 130-15, 3 November 1942. The periods 
of enlistment, appointment,. or camm}ssion of all members of 
the Army of the United states were extended for the period 
of any war and six months there.after QY act 13necember 1941 
(55 stat. 800, 50 U.S .C. 732; M.L. 1939, Sup·. II, seo. 2228-2). 
. 	 - \ . 

14. 	 AR 130-15, 3 November 1942. However, aooeptance of an,appoint
ment in the· Officers' Reserve Corpsv&oates a 00lllllds8ion in 
the National Guard of the United states. II Bull. JAG Ill, 
seo. 	1266a. . .. 

15•. Par. 6, AR 130-15, 3 !love.ber 1942. 1Jhi~ not on aotive outy, 
offJoers of the National Guard ot tht l1DitJed ltateSu;'tt n\)t, 
by reason of their appointments,pay, ·010 statue -as such, 
deemed to be officers or employees of the lJDi ted States. Seo. 
38. 

http:Serv:i.oe
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months thereafter, whenever Congress declares a national emergency 

and authorizes the use of armed land forces for any purpose re

quiring the use of troops in excess of those of the Regular Army.16 

16, Sec, Ill; act 13 December 1941, supra, note 130 
(a) By Public Resolution No~-9b (54 Stat. 858, approved 

27 August 1940) the President was authorized, during the per
iod ending 30 June 1942, to order into the active military 
service for a period of 12 months, any member or unit of any 
or all reserve components of the Army of the United States, 
and retired personnel of the Regular Army, with or without hie 
consent, but it was provided that none so ordered should be 
employed outside the Western Hemisphere, except in United 
States territories and possessions" Under the authority of 
the Resolution and the National Defense Act and as Commander 
in Chief, the President, by Executive Orders 8530, 31 August 
1940 (5 F.Ro 3501); 8551, 25 September 1940 (5 F.R, 3820); 
8594, 16 November 1940 (5 F ,R 0 4557); 8605, 30 November 1940 
(5 FoR '. 4795); 8618, 23 December 1940 (5 F.R, 5255); 8627, 4 
January 1941 (6 F·R" 117); 8633, 14 January 1941 (6 F"R, 415 
and, as corrected, 729) as amended by 8756, 17 May 1941 (6 
F,R, 2474) ordered a number of active and inactive units of 
the National Guard of the United States into active Federal 
service. 

(b) In the Selective Training and Service Act of 1940 
(act 16 September 1940; 54 StaL 885; 50 U,SoC, 301; M.L, 
1939, Sup. II, seco 2225-1) Congress declared its intent that, 
when the necessity for such security existed, the National 
Guard of the United States and those in training and service 
for a 12 month period under the act should be ordered into or 
retained in Federal service as long as the necessity should 
exist, 

(c) The Service Extension Act of 1941 (act 18 August 
1941; 55 Stat, 626; 50 U.S,Co 351; MoL, 1939, Sup, II, sec, 
2227-1) authorized the President to extend to 18 month? the 
period of service of members of the reserve components of the 
Army of the United-States and those subject to training and 
service under the Selective Training and Service Act, 

(d) By act 13 December 1941 (supra, note 13), the restric
tions on the territorial use of reserve-'components and members 
of the Army of the Uhited States were suspended for the dura
tion of any war and 6 months thereafter, and the period of serv
ice, appointment, and enlistment were extended for a like period. 
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Except in time of Con~essionaJ.ly declared emergency, the officers 

of the National Guard of the United States may not be employed on 

active duty for more than 15 days in'a calendar year without their 

consent. 17 

Personnel so ordered to active duty are temporarily re

li'eved, as of the date of such order, from duty in the National 

Guard of each State, Territory, ,and the District of Columbia and 

during the period of service are subject to such laws and regula

tions of the Army of the Untted States as are applicable to mem-, 

bers of the Army whose permanent retention-in active military 

service 'is not contemplated by law. 18 Personnel, except general 

officers, in ~ctive military service receive the pay and allowances, 

arid di~ability benefits provided for members of the reserve forces 

and, upon being relieved from duty, they and their units revert 

19to their National Guard status.

17. 	 Sec. 38 

18. 	 Ibid. The date of induction, however, is the date on which 
response to orders to active duty is required. Pa:r. 148, AR 

,130-10, 	27 March 1940. The Presidential proclamations order
ing units and members of the National Guard of the Un1 ted 
States into the active military service of the United States 
are transmitted by the Secretary of War to the governors of 
the affected states and territories whose National Guardun1ts 
and personnel form the units of the National Guard of the 
United States and to service command and theatre coIllIllBilders 
concerned (rd., par. 147),. 

19. 	 Secs, 111, 1120 

http:consent.17
http:Con~essionaJ.ly
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CHAPTER 5 ... ORGANIZED RESERVES 

There is 11ttle stat:utory material or pertinent inter

pretation on the subject of the Organized Reserves. The National 

Defense Act Qoes not define this component of the Army of. the 

United States but does include it as a part of the organized 

peaoetime establishment. l 

The Organized Reserves have as their purpose the organ-

1.zation of Reserve officers and men in peaoetime into skeleton 

units entirely comprised within the l~ts of particular states 

or territories. They provide partially trained taotioal units 

which may be quickly expanded to war strength and completely 

trained in time of emergenoy.2 

. In the present emergenoy,however, the memb.ers of the 

Officers' Reserve Corps and the Enlisted Reserve Corps, although 

assigned to the various units of the Organize~ ReserVes, were not 

ordered into aot!ve mil!tary service as members of suoh units but 

were ordered as individual members· of the two Corps. Chapters 

6 and 1, in:f'ra, deal with the component corps.3 

1. Seo. 3 (M.L. 1939, sec. 3). Section 3a of the National Dar
fense Act was added by act 4 June 1920 (41 Stat·. 160; 10 
U.S.C.• 341; M.L. 1939, sec. l339b). 

2. See generally, .AR 140-5, 11 June 1941. 

3. See Dig. Op. JAG, ·1912-40, sec. 2. 
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CHAPTER 6 - OFFICERS I RESERVE CORPS 

The Officers I Reserve Corps is organized for the purpose 

of providing a reserve of officers available for Federal military 

service when needed. Its personnel consists of general officers 

and other officers assigned to sections generally corresponding 

to those of the Regular Army.l Its supervision and development, 

and the policies and regulations affecting its members are the 

2responsibility of the Chief of Staff. 

While in active status, the units of the Organized Re

serves receive the training prescribed in current War Department 

letters of.instr"ijction and while in inactive status, the members 

are offered courses of instruction at troop, group, and special 

service schools and the Command and General Staff School, and may 

enroll in Army Extension Courses and other. military educational 

activities. Regular Army officers are assigned to v.arious units 

and groups for instructional and administrative purposes. 3 

I. 	 Sec. 37, National Defense Act. The section numbers herein, 
unless otherwise noted, are those of the National Defense Act. 

2. 	 Par. 5, AR 140-5, 17 June 1941. The Executive for Reserve 
and R.O.T.C. Affairs is the officer ultimately charged with 
the administrative matters concerning the Corps. Ibid; see 
ASF Organization Manual, 15 July 1943, sec. 207.06:-:For 
purposes of administrative control, Reserve officers are under 
the Jurisdiction of the commanders of the service commands 
in which their permanent residences are located. Par. 5d, 
AR 140-5, 17 June 1941. 

3. 	 Id., pars. 62-65. 
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All personnel in the Officers' Reserve Corps are Reserve 

officers and are appointed in the Army of the Uhited States. Ap

pointments in grades below that of brigadier general are made by 

the President alone and general officers by and with the advice and 

consent of the Senate. All appointments are for the period of 5 

years but those in force at the outbreak of war are continued in 

force,until 6 months after its termination. 4 

At the time of his appointment in peacetime, an officer 

must be a citizen of the Uhited States or of the Philippine Islands 

between the ages of 215 and 60 years. 6 As provided in the Nation

al Defense Act7 and Army Regulations ,8 the following are generally 

eligible for appointment: 

'.4. 	 See. 37. A state of war, once declared, does not ordinarily 
end with the cessation of hostilities, but-continues until 
the conclusion of a treaty of peace or until some date set by 
law. SPJGA 1943/4798, 10 April 1943; II BulL JAG 156, sec. 
1348. 

5. 	 Par. 13b, C 2, AR 140-5, 17 June 1941, sets the wartime mini
mum age-at 18 years. 

6. 	 Par. 13, id, sets out the minimum and maximum ages for appoint
ments in the several branches. The minimum age for appoint
ment in the Judge Advocate General's Department Reserve in the 
grade of captain (base grade in the section) is 28 and the 
maximum is 37. 

7. 	 Sec. 5. 

8. 	 Basically, AR 140-5, 17 June 1941. Under current War Depart
ment policy most appointments during the period of the war are 
in the Army of the'upited States without component. 
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(a) 	 Former Regular Army officers. 

(b) 	 Former officers of the Army at any time between 
6 April 1917 and 30 June 1919. 

(c) 	 Former officers of the National Guard of the 

United States. 


(d) 	 Graduates of the Reserve Officers' Training 

-Corps .9 


(e) 	 Warrant officers and enlisted men of the Regu
lar Army and National Guard of the United 
States and enlisted men of the Enlisted Reserve 
Corps. 

(f) 	 Persons who served in the Army at any time be
tween 6 April 1917 and 11 November 1918. 

(g) Others specially trained or qualified. 

In the usual Gase, applications for appointment must first be ap

proved by the commander of- the service command who then refers 

them to an examining board, which will require the presence of 

the applicants and inquire into physical, moral, professional and 

lOgeneral qualifications. Recommendations for peacetime promotion 

must show that the Reserve officer (1) holds a Certificate of 

9 ~- Secs. 40 to 47d relate to the establishment and maintenance 
of the Reserve Officers' Training Corps units in civil edu
cational institutions-.RegulF Army officers are assigned 
to the Units to supervise mil:1tary instruction. Gl-aduation 
from the courses and attendance at camp are conditions pre
cedent to appointment. 

10. 	 Pars. 20-23, AR140-5, 17 June 1941. 



v - 45 


Capaci t;r for the next highe;r grade;11 (2) is recommended for an 

existing vacancy;12 (3) has served a prescribed :minimum time in 

grade; (4) has, during service in grade, c~leted at least 14 

days 	 of active duty training with an Efficiency Report of at 

least "satisfactory,,;13 (5) has appropriate qualifications and 

experience required by his sectton; and (6) has, vithin 1 year 

prior to date of recommendation, passed a prescribed physical 

14
examination. 

Except in t1me of national emergency declared bY' Cong

ress no Reserve officer may be ordered to active dutY' for mare 

15
than 15 days in any calendar year without his consent. When 

11. 	 An instrument in writing which certifies that the officer 
named therein MS :met the professional qualifications pre
scribed for the grade and section specified in the certifi 
cate. Par. 33, id. 

12. 	 No vacancy is necessary for promotion from the grade of 
second lieutenant to first lieutenant. Par. 31£, id. 

13. 	 This requirement may be waived. Ibid. 

14. 	 Ibid. 

15. 	 See series of legislative acts in present emergency as set 
out iIi Chapter 4, note 16. By E. o. 9049, 6 :fe~rqB.rT 1942 
(Bull. 7, WD, 1942), the President ordered into the active 
military service of the United States for the duration of 
the war and six months thereafter all personnel of the Organ
ized Reserves not already in such service. By act 3 April 
1939 (53 Stat. 557), act 25 July 1939 (53 Stat. 1079) and act 
10 December 1941 (55 Stat. 796; 10 U.S.c. 456; M.L. 1939, 
Sup. II, sec. ill7} all officers, warrant officer.s, and en
listed. men of the Army of the United. States, other than 

http:fe~rqB.rT
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not on active duty, members of the Co~s are not, by reason of 

their appointments and commissions, deemed to be officers or em

ployees of the United States, nor are they entitled to pay and 

16allowances. 

An officer of the Officers' Reserve Corps may be dis

charged at any time in the discretion of the President,17 but 

appointments are usually terminated by one of the usual six means 

of separation from the service, namely, (1) death, (2) resigna

tion, (3) vacation of appointment, (4) disCharge,18 (5) expiration 

of term of appointment, and (6) dismissal or dropping from rolls. 19 

15. 	(cont.) 
officers and enlisted men of the Regular Army, if called or 
ordered into active military service by the Federal.govern
ment for extended service in excess of 30 days are generally 
entitled to the same pensions,co~ensation, retirement pay 
and hospital benefits provided for personnel of the Regular 
A.rmy of corresponding grades and length of service. A statute 
(act 26 September 1941; 55 Stat. 733; 10 u.s.C.456a; M.L. 
1939, Sup~ II, sec. 1117) confers similar disability benefits 
on Reserve officers ordered to more than 30 days ac~ive duty 
on or after 28 February 1925. 

16. 	 Secs. 37, 37a. 

17. 	 The President has discretionary power to discharge·a member 
of the Of:flcers' Reserve CorPs for any reason or no reason 
spdthe power ot discharge may be delegated to the Seoretary 
of War. Seltzerv~ U.S. ,ct. C1. 45709, 1 March,1943i lIBu11. 
JAG 112, sec. .135&. ' 

18. 	 In peacetime aboard of.officers to investigate 
, 

and' report' on 
matters of1ndividual misconduct, inefficiency, or other un
fi tness, is appointed in proper cases. 'It is '. commonly termed 
a "742." boE!-l"d. Par. 74~,.AB 140-5, 17 June 1941. 

19. 	 -.'Id., pars.70~76. 
.. 

http:rolls.19
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CHAPTER 7 - ENLISTED RESERVE CORPS 

The Enlisted Reserve Corps consists of the men volun

tarily enlisted thereinl or transferred thereto. 2 With certain 

minor exceptions, enlistments are limited to persons eligible for 

enlistment in the Regular Army3 who have had such military or 

technical training as may be prescribed by the Secretary of War. 

Enlistments are generally for 3 year periods and those 

in force at the outbreak of war or entered into during its exist 

ence continue in force until six months after its termination. 4 

The 	Corps is organized into sections generally similar 

1. 	 Sec. 55, National Defense Act. 

2. 	 Sec. 3c of the Selective Training and Service Act of 1940, 
as amended (54 Stat. 885; 50 U.S.C. 301; M.L. 1939, Sup. II, 
sec. 2225-1), provides for the transfer to "a reserve com
ponent of the land or naval forces of the United States" 
after completion of the period of training and service of 
persons inducted under the act. The Enlisted Reserve Corps 
has been selected as the component for the transfer of per
sonnel discharged for economic reasons, etc. Under ,certain 
circumstances, transfers for a short period of time of in
ductees may be ~ffected immediately after induction to per
mit arrangement of. personal affairs. 

3. 	 Enlistments in the Regular Army have been suspended for the 
duration of the present war. Par. 5, AR 600-750, 30 Septem
ber 1942. The age limits, by statute, for original enlist 
ment in the Regular Army are 18 and 35. Act 2 March 1899 
(30 Stat. 978; 10 U.S.C. 621; M.L. 1939, sec. 246). 

4. 	 Sec. 55, National Defense Act. See Chapter 4, note 16, for 
other legislation during the present emergency. 
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to those of the Regular Army, co~osed, as far as practicable, of 

mep residing in the same locality, and to it may be assigned 

Regular A--my and Reserve officers for t~aining purpcses. 5 The 

6units form part of the Organized Reserves, 

Members of the 'Enlisted Reserve Corps may be placed on 

active dut.y, as individuals or organizations, in the discretion 

of the President, but except in time of a national emergency de

clared by Congress,7 no reservists may be ordered to active duty 

in exoess of the number permitted under appropriations made for 

the purpose, nor for a longer period than 15 days in any calendar 

year without their consent, When on active duty they receive the 

same pay and allowances as other enlisted men of like grades and 

lensth 9f eerviceo8 Army Regulations 150-59 contain the general 

regulations, including the methods of separation from the serv

1oe, relating to the Corps. 

5. Sec. 55a, National Defense Act. 

6 • see Chapter 5, .supra. 

7. For ~reeent emergency legislation see Chapter 4, note 16. 

8. Sec. 55b, National Defense Act. 

9. 30 December 1931. 



v - 49 


CHAPTER 8 - SELECTEES OR INDUCTEES 

Declaring it to be imperative that the personnel of the 

armed forces of the United States be increased and trained, Cong

ress enacted the Selective Training and Service Act of 1940. 1 The 

act, as amended, in general provides for the registration2 for 

military training and service in the land and naval forces of the 

United States of all male citizens and residents of the United 

States between the ages of 18 and 65 and for the training and serv

ice, with c~rtain exceptions3 of those between 18 and 45. 

Section 3a of the act provides that, except in time of 

war, the max'imum number in training and service should be 900,000 

but the limitation was later suspended before the entry of the 

4United States into the present war. Except when Congress de

c1ares that the national interest is imper11ed, a minimum period 

1. 	 Act 16 September 1940 (54 Stat. 885; 50 U.S.C. 301; M.L. 
1939, Sup. II, sec. 2225-1). . 

2. 	 With certain exceptions, e.g., members of land and.naval 
forces and reserve components, diplomatic representatives, 
etc. 

3. 	 See, for example, Chapter 2, note 3(c), supra. Deferred 
classifications are provided for the ViceJPresident of the 
United States, the Governors of the states, members of state 
and Federal legislative and judicial bodies, ministers of 
religion, and others. 

4. 	 Act 18 August i941 (55 stat. 628; 50 U.S.C. 359; M.L. 1939, 
Sup. II, sec. 2227-9). 
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of 12 consecutive mohths of training and service is prescribed, 

with subsequent transfer to a reserve component carrying with it 

the 	liability for further service. 5 

Those inducted for training and service under the act 

receive the same pay, allowances, pensions, disability, death 

compensation and other benefits as are provided for other enlist 

ed men of like grade and length of service of the component to 

which assigned. 

The President is authorized to establish a Selective 

Service System and to prescribe rules and regulations for the 

selection of men £or induction and training under state quotas 

and for the deferment of essential workers, persons with depen

dents, and certain students. 

Uhder certain conditions, selectees who leave designated 

permanent positions of employment may be reinstated in them or 

5. 	 Relief from liability for further service in a reser~e com
ponent is provided under certain circumstances~ Sec. 3c, 
Selective Training and Service Act of 1940. 

6. 	 Sec. 5g of the act provides that those who, by reason of 
religious training and belief, are conscientiously opposed 
to combatant training and service, may, upon upholding of 
their claim for exemption from such service, be inducted and 
assigned to noncombatant service~ Those found to be con
scientiously opposed to participation in noncombatant serv
ice, may, in lieu of induction for training and service, be 
assigned to work of national importance under civilian direc
tion. 
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in ones of like seniority, status and pay'upon conclusion of their 

military service. The benefits of the Soldiers' and Sailors' 

Civil Relief Act of 1940,7 as amended, are available to those in 

service after 17 October 1940. 8 

CHAPTER 9 - OFFICERS APPOINTED IN THE 
ARMY OF THE UNITED STATES 

The act 22 September 1941,1 authorized the President, 

during the present emergency, to appoint qualified persons as 

temporary dfficers in the Army of the United States without ap

pointing them in any particular component. The officers are com

missioned in the Army of the United States, and they may be orderec 

into the active mili:tary service for periods of-time·presct-ibed 

by the President. 2 

Appointments in grades below that of brigadier general 

7. 	 Act 17 OctobE!r 1940 (54 Stat. 1179; 50 U.S.C, 510; MoL.' 1939, 
Sup. II, sec. 2230). See Part XIV. 

8. 	 For service prior to that date, section 13 of the act made 
available certain benefits of the Soldiers' and Sailors' 
Civil Relief Act, approved 8 March 1918 (40 Stat. 440). 

1. 	 55 Stat. 728; 10 U.S.C. 484,note; M.L. 1939, Sup. II, sec. 
2160a; see Chapter 1, note 5, supra" 

2. 	 Regulations governing appointment are found at 6 F.R .5660 
and 5823; also see AR 605-10, 30 December 19420 
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are made by the President alone, those in that grade and above, by 

and with the advice and consent of the Senate. The appointments 

may be vacated by the President at any time and, if not sooner va

cated, continue for the duration of the present emergency and 6 

months thereafter. The officers commissioned under the provisions 

of this act receive the same pay and allowances and are entitled to 

receive the same rights, privileges, and benefits as members of the 

Officers' Reserve Corps3 of the same grade and leneth of service. 4 

CHAPTlCR 10 - MEN ENLISTED IN THE 
.ARMY OF THE UNITED STATES 

The act 14 May 19401 provides that in time of war or 

other emergency declared by Congress all enlistments in the active 

~11it8ry service of the United States are to be in the Army of 

the United States, without specification of component. The en-. 

3. 	 See Chapter 6, supra. 

4. 	 By act 7 July 1943 (Publio Law 114, 78th Cong.; Bull. 14, lID, 
16 July 1943), the act 22 September 1941, was amended to pro
vide that no warrant officer temporarily appointed as a com
missioned officer under the aot is to have his pay and allow
ances reduced below the amounts payable to him at the time of 
hie appointment. 

1. 	 Adding par. 15 to sec. 127a of the National Defense Act (54 
Stat. 213; 10 U.S.C. 634; M.L. 1939, Sup_ II, sec" 2163a).

I 
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listments are for the duration of the war or emergency and s.;i'x 

months thereafter, unless sooner terminated by the President, 

Eligibility for such enlistments is limited to persohs 

not less than 18 years of age and otherwise ~ualified under regu

lations prescribed by the Secretary of War. The act also provides 

that, as long as personnel enlisted in the Army of the trnited 

States, or in any of its components, continue in military service, 

they may be assigned to duty with any unit of the Army of the 

United States and may be transferred from one unit to another 

without regard to the component status of the units involved. 2 

CHAPTER 11 - WOMEN'S ARMY CORPS 

l'
By the provisions of act 1 July 1943, there was es-' 

tablished lIin ll the Army of the United States, as a IIcomponent" 

thereof, 2 the Women's Army Corps. The period of existence of· the 

2. 	 See Chapter 1, note 6, supra. 

1. 	 Public Law 110, 78th Cong,; Bull. 12, WD, 7 July 1943, Sec
tion 5 of the act provides for the repeal of the act whic~ 

. created the Women's Army Auxiliary Corps (act 14 May 1942, 
56 Stat. 278; 10 UoS.C. 1707; M.L. 1939, Sup. II, sec. 2285-1), 
except section 11 thereof (disability benefits based on former 
status), effective lion the last day of the second calendar 
month following the date of approval" of' the act. 

2. 	 The predecessor Corps was organized for noncombatant service 
IIwi th" (sec. 1 of the earlier act) and was not a 'Ipart" of the 
Army (sec. 12, id.). SPJGA 354.01, 2 June 1942; SPJGA 354.01, 
14 July 1942. - 
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Corps is the duration of the present war and six months thereafter 

or such shorter period as Congress or the President may prescribe, 

The commissioned officers are women appointed as offi 

cers in the Army of the United States under the provisions 01" the 

act 22 September' 1941,3 and ordered into the active military serv

ice. The enlisted personnel are enlisted in the Army of the 

United States under the act 14 May 1940,4 and, on the date of en

listment, must be citizens of the United States between the ages 

of 20 and 50 years. The commissioned and noncommissioned officers 

exercise command only over women of the Corps and other members of 

the Army of the Unfted States specifically placed under their 

command, . 

3. 	 See Chapter 1, note 5, supra; also Chapter 9, supra; and 
Part VI, Chapter 1, infra. 

4. 	 See Chapter 1, note 6,. supra; also Chapter 10, supra; and 
Part VI, Chapter 2, .infra. 



ADDENDA 


Page V - 34, note 4. 
Draft of the National Guard prior to 1933. At the time of the 

Spanish-Amerioan War, regiments of organized militia were pe~itted 
to volunteer and be induoted as units into the Volunteer Army of 
the United states. When the members of a regiment enlis).edasa 
body, the governors 'of the several states and territories were 
authorized to appoint the offioers as officers of the same unit 
in the Volunteer A.r1IJy'. Seo. 6, aot 22 Apr. 18,98 (30 stat. 36l). 
The National D&fense Aot of 1916 empowered the President to draft 
the National Guard into the military service of the United States 
and to oCllllllission the offioers in the Anq of the Uni ted atates, 
to serve for the duration of the war, whenever, Congress should 
authorize the use of troops in exoess of'those of the Regular Army. 
Seo. Ill, aot 3 June 1916 (39 stat. 211).. "Speoifio Congressional 
authorization was contained1nthe Se1eotiVe Draft Law of 1917~ 
Seo. 1(2), aot 18 JIq,. 1917 (40 stat. 76). 'Pursuant to the authority 
so oonferred, the President oalle4 the National Guard into F8de~l 
servioeand drafted it into the Army of the United states. Proolama
tion of 3 ,July 1917 (40 stat. 1681). For th8 histor,y of militia 
legislation generally, see Wiener, "The Militia Clause of the Con~ 
stitution," 54 Harv. L.R. 181 (1940). 

Page V ~ 47. 
Enlisted Reserve Corps. Current procedures governing enl1s1ment 

in, transfer to, call to aotive duty from, discharge tram, and rep-orts 
of status of the Enlisted Reserve Corps, are set out in eire 117~ WD, 
22 Mar. 1944. 
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PART 	 VI 

ARMY 	 PERSONNEL 

CHAPTER 1 - Commissioned Officers ,000 ••• 0000 ••• 0".0" 

1. Original Appointment ,0"00"'0'.' •• '" 

20 Acceptance of Appointment; Oath •• 00 •• ' 

.30 De Facto Officers 0 0 0 0 •••.•••• 0 ••••.••••• 
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CHAPTER 1 - COMMISSIONED OFFICERS 

1. 	 Original Appointment. 

During the period of the war practically all original 

appointments are being made in the Army of the Uriited States, with

out appointment in any particular component, under the provisions 

of the act of 22 September 1941.1 Appointments under this stat 

ute are temporary and are effective for the duration of the war and 

6 months thereafter, unless sooner term1nated. 2 

Although the National Defense Act, as amended, provides 

that in "time of war * * * persons appointed as officers, shall be 

appointed and commissioned in the Army of the Uhited States",3 The 

Judge Advocate General has ruled that this prc:W1.sion does no.t set 

out the exclusive manner for the appointment of commissioned of

4
ficers in time of waro 

Regular .Army. Original appointments in the Regular Army 

are limited in number to the filling of vacancies within the total 

10 	 55 ~tato 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. II, sec. 
2160a. 

2. 	 Par 0 3, AR 605-10, 30 Dec. 1942. 

30 	 Par. 7, sec. 127a, National Defense Act, as amended; 10 U.S.C. 
513; M.L. 1939, seco 289. 

4. 	 JAG 21001,5 Sept. 1941; JAG 351.1, 30 Dec. 1941. 
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commissioned strength authorized by Congress, and must be made 

from the groups specified in section 24e of the National Defense 

Act, as amended. There are general regulations5 which govern the 

original appointment of officers in all the arms and services of 

the Regular Army except the Medical Department, Chaplains, and the 

Judge Advocate General's Department. Under current War Department 

policy, the appointment of officers in the Regular Army, with 

ce~tain exceptions, has been suspended for the duration of thewar~ 

Officers' Reserve Corps. The Officers' Reserve Corps 

was set up to provide a reserve of officers available for military 

service when needed, and consists of officers comndssionedin 

sections corresponding generally'to the various arms and services 

-.of the Regular Army. Appointments are for a period of 5 years; but 

an appointment in force at the outbree.k of war or made in wartime, 

will continue in force until 6 months after the termination of the 

war, .should the 5-year period terminate prior to that time. The 

general regulations governing the Officers' Reserve Corps" includ

ing original appointments, are found in AR 140-5. The special 

requirements pertaining to each section of the Officers' Reserve 

Corps are set forth in the appropriate Army Regulations (AR 140-22 

5. AR 605-5, 8 Dec. 1934. 

6. Sec. I,Cir. 121, WD, 17 May 1943. 
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to 140-39, inclusive). 

National Guard of the United States. Appointments in 

the Natlonal Guard of the United States are dual status appoint

ments. All Federally recognized officers of the National Guard 

of a State, Territory, or the District of Columbia, are eligible 

for appointment in the National Guard of the United States in 

grades corresponding to those in which they are Federally recog

nized in the National Guard. 7 Conversely, appointments to comMis

aioned .srade in the National Guard of the United States are re

stricted to Federally recognized National Guard personnel. 

The term of every appointment in the National Guard of 

the united States is coextensive with the offic~r's Federally rec

8
ognized status in the National Guard, and upon withdrawal of Fed

eral recognition he is to be discharged from the National Guard 

of the United States. 9 An appointment in force at the outbreak 

of war continues in force until 6 months after the termination of 

10the 	war. Tne general regulations governing appointments in the 

7. Sec. 73, National Defense Act, as amended (32 U.S.C. l13a; 
M.L. 	 1939, sec. l266d). 

8. 	 Sec. 38, National Defense Act, as amended (32 U.S.C. 19; M.L. 
1939, sec. l266b); par. 10, AR 130-15, 3 Nov, 1942. 

9. 	 Sec. 77, National Defense Act, as amended (32 U.S.C. 114; 
M.L. 	 1939, sec. 1287). 

10. 	 Sec. 38, National Defense Act, as amended; see footnote 8, 
supra. 
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National Guard of the United States are found in AR 130-15. 

Army of the United States" Inasmuch as most original 

appointments made during the period of the war are temporary ap

pointments in the Army of the United States, attention shoul~ be 

directed to certain general aspects of appointment under the act 

of 22 September 1941.11 

The act of 22 September 1941, provides generally that 

temporary appointments as officers in the Army of the United 

States may be made, under such regulations as the President may 

prescribe, from among qualified persons without appointing such 

persons to any particular component of the Army of the United 

States. The regulations wh"ich have been prescribed are those set 
12 

out in AR 605-10. The act further provides that such appoint

ments in grades below that of brigadier general shall be made by 

the President alone; general officers13 are appointed by the 

President with the advice" and consent of the Senate. In the 

absence of the mentioned statutory provision, all appointments 

now being made under the act, including appointments of graduates 

11. 	 55" Sta.t" 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. II, 
sec. 2160a. 

12. 	 30 Dec. 1942. 

13. 	 The term "general officer" denotes an officer of the rank of 
brigadier general or above; "field officer" refers to an of
ficer of the rank of colonel, lieutenant colonel or major; 
and "company officers" are captains and lieutenants. See 
SPJGA 194'3/~687, 12 Feb. 1943. 
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of officer candidate schools, would require the approval of the 

Senate under the United States Constitution. 14 The act provides 

that 	~y appointment made under its provisions may be vacated at 

any time by the President, and if not sooner vacated will continue 

during the present emergency and 6 months thereafter, The act 

further provides that officers appointed under its provisions 

shall receive the same pay and allowances ruld be entitled to the 

same 	rights, privileges, and benefits as members of the Officers' 

Reserve Corps of the same grade and length of active service, 

An appointee must be a citizen of the United States or 

of t4e Phi+ippine Islrulds, or a citizen of a co-belligerent or 

friendly country who otherwise possesses the sa~e qualifications 

as a citizen of the United States, between the ages of 18 and 60 
15 years. 

Under the National Defense Act, as amended, an officer 

holding a permanent commission in the Regular Army may be appointed 

to a higher temporary grade in the Army of the United States in 

time of war or national emergency determined by the President, 

14. 	 Const., arL II, sec" 2" Under this provision Congress may 
vest the appointment of such inferior officers as it thinks 
proper in the President alone;,otherwise the appointment of 
officers of the United States must be with the advice and 
consent of the Senate. 

15. 	 Par. 6, AR 605-10, 30 Dec 1942, 
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without vacating his permanent appointment in the Regular Army.16 

Similarly, under the act of 22 September 1941,17 a Reserve officer 

or a, 	National GUaI"d officer may be appointed to a higher or lower 

temporary grade in the Army of the United States, without thereby 

affecting his regular appointment in the Officers' Reserve Corps 

or the National Guard of the United States, as the case may be. 

2. Acceptance of Appointment; Oath 

An appoint~ent as a commissioned officer i~ not effective 

1unless the tender of appointment is accepted. 

The Revised Statutes prescribe a form of oath to be taken 

by any ~erson who "is elected or appointed to_any office of honor 

or trust under the Government of the United States" before entering 

,upon the duties of his office. 2 The execution and forwarding of 

the oath is the usual manner of indicating acceptance of a tendered 

appointment. An appointment can, however, be accepted even though 

the oath is not executed. Any act evidencing the intent to accept 

16. 	 Par. 7, sec. 127a, National Defense Act, as amended (10 U.S.C" 
513; M.L. 1939, sec. 289). 

17. 	 55 Stat. 728; 10 U.S.C., ·Sup. I, 484; M.L. 1939, Sup. II, sec. 
2160a. 

1. JAG 241.19, 5 Feb. 1919; Dig. Op. JAG, 1912-40, sec. 121 (1) 0 

2. R.S. 1757 (5 U.S.C. 16; M.L. 1939, sec. 118). 
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the appointment is sufficient to constitute a valid acceptance. 3 

Entering upon and performing the duties of the office are deemed 

to effect a valid acceptance by conduct:4 

The fact that an appointment can be effected without the 

statutory oath, does not mean, however, that the oath can be ignored. 

The execution of the oath remains a condition precedent to the 

officer's right to receive the pay and allowances of the office. 5 

When an appointment has been accepted informally by entry 

upon duty, the oath, when subsequently taken, relates back to the 

date of entry on duty and entitles the appointee to full pay and 

allowances for· the intervening period,6 

3. De Facto Officers 

An individual may undertake to perform the duties of a 

commissioned grade under apparently proper orders, and it may later 

develop that the orders were improper because the individual did 

not have a valid appointment to the grade in question. What status 

can be accorded an individual for the period during which in good 

faith he performed the duties of the commissioned grade without in 

3, JAG 210.1, 21 Apr, 1923; Dig. Op, JAG, 1912-40, sec, 121 (1). 

4. SPJGA 013.1, 14 July 1942, 

5, SPJGA 013.1, 14 July 1942; 21 Comp, Gen, 817. 

6,. 21 Compo Gen, 817; MS. Compo Gen. B-23168, 16 Feb. 1942; 
I Bull, JAG 50, sec. 1342, 
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fact holding a valid appointment thereto? Particularly, what are 

his 	rights to the pay and ~llowances of the grade? 

A retroactive appointment cannot properly be made. An 

order which purports to make an appointment effective on a date 

prior to the issuance of the order is voido l In the absence of 

express statutory authority, neither administrative nor executive 

action can give retroactive effect to the appointment of an officer 

so as to entitle him to the pay and allowances of the office as of 

a date prior to the actual appointment. 2 

Such an individual may, however, be regarded as a de 

fact~ officer in the grade in question. The requirements are that 

he occupy the office and discharge its duties in good faith, and 

with every appearance of acting with authority; he must not be a 

mere intruder orusurper. 3 

A de facto officer may retain such compensation as has 

been paid him for services actually rendered in the office, pro

vided it does not exceed the rate of pay prescribed for the de 

jur~ grade occuPied. 4 It is settled, however, that a de facto 

1. 	 Dig. Op. JAG, 1912, p. 277. 

2. 	 MS. Compo Gen. B-29430, 2 Feb. 1943; II Bull. JAG 74, sec. 
13420 

3. 	 United Statee v. Royer, 268 U.S. 394. 

4. 	 United States v. Royer, 268 U.S. 394; SPJGA 1942/2083, 21 May 
1942; I BulL JAG 71, sec. 2220-1 (6). 
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officer who has not been paid cannot recover compensation for his 

services,5 

40 Posthumous Appointments 

The power to make posthumous appointments exists only as 

it is authorized by statute. 

By act of 28 July 1942,1 Congress made provision in cer

tain situations for the posthumous appointment of deceased mili

tary personnel to commissioned or noncommissioned grades. Four 

distinct situations are covered by the separate sections of' the 

act: 

Section 1 authorizes issuance of an appropriate commis~ 

sion in· the name of any enlisted man who, while .in the military 

service after 8 September 1939, was duly appointed to a commis

sioned grade, but was unable to accept the appointment by reason of 

his death in line of duty. 

Section 2 authorizes issuance or an appropriate appoint

ment and commission in the name of any enlisted man who, while in 

the military service after 8 September 1939, succes.sfullY completed 

the course at a training school for officers and was ~mmended 

5. Mechem, Public Offices and Officers, sec, 331; JAG 154, 14 Nov. 
1941; JAG 210,451, 30 Oct, 1941. 

1. 56 Stat. 722; M.L, 1939, Sup, II, sec, 150. 
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for appointment to a commissioned grade by the officer commanding 

the school, but was unable to receive or accept such appointment 

by reason of his death in line of duty. 

Section 3 authorizes issuance of an appropriate commis

sion in the name of anyone who, while in the service after 8 Sep

tember 1939, was officially recommended for appointment or promo

tion to a commissioned grade, which recommendation was duly approved 

~ the Secretary of War, but was unable to receive or accept such 

appointment or promotion by reason of his death in line of duty. 

Section 4 authorizes issuance of an appropriate warrant 

in the name of .anY,enlisted man who, while in the service after 

8 September 1939, was officially recommended for appointment or 

promotion to a noncommissioned grade, but was unable to receive or 

accept such appointment by promotion by reason .of his death in line 

of duty. 

In addition to special re~uisites peculiar to each of 

the four sectiGns of.the statute, there are certain general re~ui-

sites common to all four sections: 

(a) 	 The appointee must have been in the military service 
of the United States. 

(b) 	 The re~uisite steps preliminary to appointment (differ
ing with each of the four sections) a.nd the appointee's 
death must have taken place after 8 September 1939. 
This is the date on which the President proclaimed the 
existence of a "limited emergency". 

(c) 	 The appOintee's death (intervening to prevent his 
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acceptance of the appointment) must have occurred 
in line of duty. 

5. 	 Relative Rank 

Relative rank as between two or more commissioned offi 

cers may have significance in determining seniority, for purposes 

of command, promotion or social amenities, 

The 	 rules as to relative rank have been clarified in 

l some degree by a recent statute enacted by the 77th Congress, 

amending section 127a of the National Defense Act. 2 As now amen

ded, the eighth paragraph of this section reads: 

" * * * Unless special assignment is made by 

the President under the provisions of the one hun

dred and nineteenth article of war, all officers in 

the active service of the United states in any grade 

shall take rank according to date, which, In the 

case of an officer of the Regular Army, is that sta

ted in his commission or letter of appointment, and, 

in the case of a reserve officer or an officer of 

the National Guard called into the service of the 

United States,shall precede that on which he is 

placed on active duty by a period equal to the to

tal length of active Federal service and service 

under the provisibnEi of sections 94, 97, and 99 of 

this Act, which he may have performed in the grade 

in which called or any higher grade, When dates of 

rank are the same, precedence shall be determined 

by length of active commis.sioned service in the 

Army, wh!ch shall include all time. served on active 

duty ap. a commissioned officer in the Federal ser-


I, 	 Act;4 Dec. 1942 (56 Stat. 1051; M.L, "1939, Sup. II, sec. 
293) , 

2. 	 Par. 8, sec. l27a, National Defense Act, as amended (10 UoS.C, 
511; M.L. 1939, sec. 293). 
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.vice, and commissioned service under provlslons 
of sections 94, 97, and 99 of this Act. When length 
of such service is the same, officers of the Regu
lar Army shall take rank among themselves accord
ing 'to their places on the promotion list, preced
ing reserve and National Guard officers of the same 
date of rank and length of service, who shall take 
rank among themselves according to age. 11 

Three general rules are thus used successively in deter

mining relative rank of officers of the same grade in active ser

vice, in the absence of special assignment of command made by the 

President under Article of War 119. 3 The rule applied first is 

I1date of rank l1 No difficulty is presented in the case of a• 

Regular Army officer on the active list; the statute clearly 

fixes his I1date of rank l1 as that stated in his commission or let 

ter of appointment. The I1date of rank l1 of a Reserve officer or 

National Guard officer is determined by fixing a date preceding 

the date he is placed on active duty by a period equal to the 

total length' of his active Federal service and service under the 

provisions of sections 94, 97, and 99 of the National Defense Act, 

4
performed in the same. or a higher grade. 

3. 	 The powers conferred on the President by Article of War 119 
have been delegated by the Secretary of War, acting for the 
President, to certain commanders. Sec. III, Cir. 120, WD, 
12 May 1943. 

4. 	 For example, Captain X (Inf.-Res.) is ordered to active duty 
on 1 Oct. 1943, in the grade of captain. He had previously 
served a total of 30 days in active Federal service in the 
same grade. His "date of rank l1 is 1 Sept. 1943. 
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The statute provides no means of computing the "date of 

rank" of a retired Regular Army officer who has been recalled to 

active duty. Manifestly it was not intended that such a retired 

officer should have the same "date of rank" as if he had been 

serving on the active list without interruption. The Judge Advo

cate General has expressed the opinion that the "date of rank" of 

retired officers should be fixed according to the length of prior 

active commissioned service perform~d in the grade in which called 

to active .duty, including service under temporary appointment to 

any higher grade. 5 

If the "date of rank" of two officers is the same, the 

second test is applied-~length of active commiss~oned service in 

the Army. Regular Army officers may count total commissioned ser

vice, in any grade. Reserve officers and National Guard officers 

may count only ~he period of time they have served on active Fed

eral duty as a commissioned officer, in any grade, plus, in the 

case of a National Guard officer (by virtue of the act of 14 

December 1942), commissioned service under the provi.sions of sec

tions 94, 97, and 99 of the National Defense Act, as amended. 

If "date of rank" and length of active commissioned ser

vice of two officers are both the same, the third general rule 

governs: Regular Army officers outrank Reserve and National Guard 

5. JAG 2100725, 27 May 1941. 
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of'f'icers and take r~ among themselves according to their places 

on the promotion list; Reserve and National Guard of'f'icers take 

rank amon~ themselves according to age .. Retired Regular Army 

of'f'icers who have been recalled to active duty will take rank 

among themselves by order of' original entrance into the Army, when 

their dates of' rank and length of' active commissioned. service are 

6the same. 

Temporary of'f'icers, A!-"mY of' the Uni ted States, who are 

commissioned under the act of' 22 September 1941,7 take rank in the 

. 8 
same manner as Reserve of'f'icers. 

The rapLd expansion of' the air f'orces in recent years, 

and a special temporary promotion policy in the Air Corps made 

necessary thereby, gave rise to several troublesome problems of' 

relative rank. The act of' 16 February 1942,9 is the most recent 

Congressional attempt to allow f'or relatively rapid promotion in 

the Air Corps without undue discrimination against the of'f'icers of' 

other branches of' the Army. Under this statute, an of'f'icer may be 

appointed to "higher temporary grade" while assigned to duty with 

6. 	 Par. 4.£, AR 600-15, 10 Dec. 1941. 

7. 	 55 Stat. 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. ~I, SE;lCo 

2160a. 

8. Par. 20, AR 605-10, 30 Dec. 1942. 

9· 56 Stat. 94; M.L.1939, Sup. II, Boec. 2160c. 
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the Air Corps "without vacating his existing commission" in ·the· 

Regular Army, Officers' Reserve Corps, National Guard of the 

Uhited States or Army of the Uhited States. Officers so appointed 

to higher temporary grade~ take rank within the Air Corps from the 

date stated in their letters of appointment to such grade; but 

throughout the Army at large, they take rank in such higher tem

porary grade after officers holding such grade pursuant to appoint

10
ment 	under a statute applicable to the Army at large. 

6. Promotion 

Promotion in permanent grade in the Regular Army oper

ates only in accordance with a system of promotion by seniority 

as prescribed by statute. Vacancies in grades belbw that of 

brigadier general must be filled by the promotion of officers in 

the order in which they stand on the promotion list, without re

Igard 	to the branches in which they are commissioned. With a few 

10. 	 SPJGA 1943/4160, 6 April 1943; II Bull. JAG 165, sec. 2l60c. 
For example, assume that officers A and B,both captains on 
duty with the Air Corps, have that rank in the AUS; that 
Captain A was promoted to Major AUS-AC on 1 March 1942, and 
to Major AUS on 1 July 1942; that Captain B was promoted to 
Major AUS on 1 June 1942. Major B is senior to Major A in 
the Army generally except within the Air Corps where Major A 
is senior to Major B. 

1. Sec. 24c, National Defense Act, as amended (10 U.S.C. 552; 
M.L. 	1939, sec. 274). 



VI - 18 

exceptions, all Regular Army officers on the active list in the 

grades of second lieuteriant to colonel, inclusive, are promotion 

2
list officers. The statutory system of promotion in permanent 

grade of promotion list officers prescribes, for example, 3 years' 

continuous service for promotion to permanent grade of first lieu

tenant; 10 years' continuous service for promotion to permanent 

grade of captain. 3 · No examination other than a physical examina· 


tion is required,4 and if the officer fails in his physical exam

. ination and is found incapacitated for service by reason of phys

ical disability contracted in line of duty, he is retired with 

the 	rank to which'his seniority entitles him to be promoted. 5 

.A rigid system of promotion which is based on seniority 

becomes inadequate in time of emergency to meet the needs of a 

greatly expanding army. During the present emergency there is in 

effect a special system of temporary promotions, announced by the 

War 	 Department, which is applicable. to all officers of the Army of 

2. 	 Sec. 1, Army Promotion Act of 31 July 1935 (49 Stat. 505; 10 
U.S.C. 553a; M.L. 1939, sec. 283). These exceptions are , 
officers of the Medical Department, Chaplains and pDOfessors 
of the United States Military Academy. 

3. 	 10 U.S.C. 552a; M.L. 1939 and Sup.. II, sec. 274. 

4. 	 Sec. 24c, National Defense Act, as amended (10 U.S.C. 556; 
M.L. 1939, sec. 276). 

5. 	 Sec. 3, act 1 Oct. 1890 (26 Stat. 502; 10 U.S.C. 556; M.L. 
1939, sec. 224a). 
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the Uhited States,6 The criteria specified for such temporary 

promotions are fitness and capac1 ty for the duties and responsi

bilities of the next higher grade for which a position vacancy 

exists. 7 Certain general requirements have been announced govern-· 

ing the minimum periods of time in grade required and the submis

sion of recommendations for promotion. B 

A promotion to a higher grade constitutes a new appoint

ment to another office. This is true of temporary as well as per

manent promotions. 9 There is, accordingly, the same requirement 

of acceptance as in the case of an initial appointment,lO Since 

a new offioe is involved, the necessity for taking the oath of 

office prescribed by section 1757 of the Revised Statutes,11 must 

be considered. 
, 

The Comptroller General has construed section 1757 as 

requiring a new oath of office of an officer promoted to a higher 

, 
6. 	 Cir. 161, W, 26 May 1942, as modified by sec, III, Cir. 417, 

lID, 23 Dec. 1942; Cir. 157, lID, 9 July 1943; Cir. 169, W, 
2~ July 1943; Cir. lB5, lID, 17 Aug. 1943. 

7. 	 Sec. III, Cir. 417, lID, 23 Dec. 1942. 

B. 	 See footnote 6, supra. 

9. 	 Par. la, AR 35-1660,10 May 1939, as ,changed by sec. II, Cir. 
142, rID, 1942. 

10. SPJGA 210.2, 12 June 1942. 

11. 5 U.S.C. 16; M.L. 1939, sec. llB. 
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grade a8 a condition precedent to his being paid the emoluments 

of the higher grade. 12 The harshness with which the dual require

ments of acceptance and taking of a new oath operated in practical 

effect in overseas theatres? was brought into sharp foc~s recently 

when question arose as to how the promotion of certain Signal 

Corps officers interned in Japan might be accomplished. 13 

The situation led to the passage by Congress of the 

14act of 14 October 1942, which provides that every officer pro

moted to a higher grade at any time after 7 December 1941, 

"* * * shall be deemed for all purposes to have 
accepted his ~romotion to higher grade upon the date 
of the order announcing it unless he shall expr~ssly 
decline such promotion, and shall receive the pay 
and allowances of the higher grade from such date 
* * *." 

12. 	 4 Compo Gen. 845; 24 Compo Dec. 547. 

13. 	 SPJGA 210.2, 12 June 1942. In this opinion, The Judge Advo
cate General concluded that the promotions might be made, 
but that in order for them to become effective, the officers 
concerned would have to be notified of their promotions and 
transmit their acceptances through officials of some neutral 
power. Expressing disagreement with the cons~ruction placed 
by the Comptroller General on section 1757 as requiring a 
new oath before the promoted officer could receive thcl pay 
of the higher grade, The Judge Advocate General was never
theless bound to accept this ruling. Since officiale of 
neutral powers could not administer the required oath, there 
was no way for the interned officers to qualify for the pay 
of the higher grade. 

14. 	 56 Stat. 787; 10 U.S.C., Sup. II, 558; M.L. 1939, Sup. II, 
sec. 276a. 
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The same act further provides: 

n* * * No such officer who shall have subscribed 
to the oath of office required by section 1757, Re
vised Statutes, shall be required to renew such oath 
upon his promotion to a higher grade, if his service 
after the taking of such an oath shall have been 
continuous." 

Within the provisions of the quoted statute, a promotion 

takes effect immediately upon its announcement, acceptanc3 being 

presumed, without the delay previously incident to notification 

and acceptance. The officer becomes immediately' entitled to the 

pay and allowances of the higher grade to which he has been pro

moted. His right to receive the emoluments of the higher grade 

is not conditioned upon his execution of a new oath of office. 

In the relatively rare instances where the officer's service may 

not have been continuous since his' last execution of an oath, a 

new oath will still be required sometime during the term of officej 

but even in such instances, it does not appear that the taking 

of the new oath can be deemed a condition precedent to receiving 

the pay and allowances of the higher grade, 

7, Retirement 

The status of retirement is held only by Regular Army 

officers. It is not a manner of separation from the service. An 

officer on the retired list remains an officer of the United 
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States. l He is always subject to recall to active duty.2 

There are a variety of methods by which a Regular Army 

officer on the active list may be placed on the retired list. 

Some are a matter of statutory right on the officer's part;3 some 

are compulsory and mandatory by statute;4 others rest within the 

discretion of the President.5 

When a Regular Army officer appears to be incapable of 

.performing the duties of his office by reason of physical or men

tal disability, the matter is the proper subject of inquiry by an 

Army retiring board. 6 If a retiring board finds that the officer 

is incapacitated for active service as the result of an incident 

1. 	 Par. 21, AR 605-245, 17 June 1941. 

2. 	 Secs. 40b, 55c, 127a, National Defense Act, as amended. The 
act of 18 August 1941 (55 Stat. 627; 50 U.s.c., SUp. I, 356; 
M.L. 1939, Sup. II, sec. 2227-6), removed previously exist 
ing restrictions on peacetime recall of retired officers to 
active duty. 

3. 	 See pars. 1-3, AR 605-245, 17 June 1941. For example, a 
Regular Army officer with 40 years' service has a statutory 
right to be placed on the retired list and receive retirement 
pay on the basis of 75~ of active duty pay. The statute is 
not self-executory, and retirement is only grante~ upon 
application therefor. 

4. 	 See pars. 9-12, AR 605-245, 17 June 1941. For example, re
tirement is by statute mandatory at 64 ye~s of age. 

5. 	 See pars. 4-8, AR 605-245, 17 June 1941. 

6. 	 Par. 12, AR 605-250, 1 June 1943. 
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of service, and such decision'is approved by the President, the 

officer is retired from active service and placed on the list of 

retired officers. 7 If the board's finding is that the incapacity 

is not the result of an incident of service, and its decision is 

approved by the President, the officer is retired from active 

service and placed on the retired list, or "wholly retired", as 

the 	President shall determine. 8 An officer "wholly retired" from 

the 	service becomes a civilian. 9 

During the present emergency, Regular Army officers 

are not being retired for physical disability if they can qualify 

for Itlimited service", except in those situations where retirement 

is made mandatory by law. With experience demo~strating the prac

ticali ty of using limited service officers in active mill tary 

service, the provisions of AR 605-245, so far as they pertain to 

the retirement of officers of the, Regular Army, have been sus

pended during the emergency, except for tho~e officers: (1) who 

are incapacitated and unfit for limited service duty; or (2) whose 

7. 	 R.S" 1251; 10 U.S.C.933; M.L~ 1939, sec. 324. 

8. 	 R.S. 1252; 10 U.S.C~ 934; M.L. 1939, sec. 324. 

9. 	 Par. 21, AR 605~245, 17 June 1941; Miller v. United States, 
19 Ct. Cl. 338; 19 Op. Atty. Gen. 202. So, while' it is 

'generally 	true that "retirement" in the ,Army does not mean 
separation from the service, an exception exists in the case 
of an officer "wholly retired" on the basis of reti;r-ing 
board findings. 
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retirement is mandatory by law under the provisions of AN 605-245 

or the act of 29 July 1941.10 

Regular Army officers may also be placed on the retired 

list through a statutory procedure designed to vitalize the actiYe 

list by the removal of inefficient or incompetent officers. A 

rather cumbersome procedure to accomplish this purpose is provided 

in section 24b of the National Defense Act, as amended, involving 

the annual classification of Regular Army officers into Class A 

(for retention inactive service) and Class B (for retirement or 

discharge).ll Uhder that procedure, however, no officer could 

finally be classi~ied in Class B until he had been given an 

opportunity to appear before a court of inquiry.12 The exigencies 

of wartime required the mOre expeditious procedure provided by 

the act of 29 July 1941.13 This act suspends the operation-of 

section 24b for the duration of the emergency and makes every 

10. 	 Cir" 82, WD, 24 March 1943. 

11. 	 Sec. 24b, National Defense Act, as amended (10 u.s.c. 571; 
M.L. 1939, secs. 141, 225). 

12. 	 The regulations which govern classification under section 
24b of the National Defense Act, are set out in AN 605-200, 
6 Feb. 1935. Courts of inquiry are statutory boards offi 
cers; their composition, po~ers and procedure are prescribed 
in Articles of War 97 to 103, inclusive, and AN 600-300, 23 
May 1927. 

13. 	 55 Stat. 606; M.L.' 1939, Sup. !I,sec. 2162a 

http:inquiry.12
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Regular Army officer subject to removal from the active list up~n 

the recommendation of a board of general officers appointed by 

the Secretary of War, Officers removed from the active list in 

accordance with the new procedure, who have completed seven or 

more 	years of commissioned service, are placed on the retired 

list; those with less than seven years of commissioned service 

are honorably discharged, 

Officers of the Army of the United States, other than 

the Regular Army, are not eligible for retirement or retired 

status. Recent legislation, however, accords to officers other 

than those of the Regular Army, who suffer disability or death 

in line of duty while in active Federal service" the same pensions, 

retirement pay and hospital benefits as are provided by law for 

Regular Army officers of corresponding grades and length of serv

ice. 14 The distinction between retirement and entitlement to 

retirement pay has been clearly recognized. 15 

Officers who have submitted resignations for the good 

of the service or who are to be discharged under conditions other 

14, 	 Sec. 5, act 3 April 1939, as amende,d (10 U,S.C. Sup, I, 456; 
M.L. 1939, Sup, II, sec, 1117); and sec. 1, act 26 Sept. 
1941 (10 U.S.C, Sup. I, 456a; M,L. 1939, Sup, II, sec, 1117), 

15. 	 "There is no statutory provision authorizing the retirement, 
as distinguished from entitlement to retirement pay, of offi 
cers of the reserve components," JAG 210.455, 15 June 1942. 

http:recognized.15
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than 	honorable, forfeit their right to retirement pay under the 

act of 3'April 1939. 16 

Until recently, officers of the Re~larArmy,17 National 

Guard of the United States, and Officer's Reserve Corps,18 who 

became physically disabled in line of duty while serving in tempo

rary higher grades, were entitled to retirement pay only upon 

the basis of their permanent grades. Temporary offi~ers of the 

Army of the United States, on the other hand, when eligible for 

retirement pay, were entitled to receive the retirement pay of 

the grade in which they were serving because they held no other 

commission. 19 This anomalous situation was corrected by the act 

of 29 June 1943,20 which provides for the payment of retirement 

pay to officers of the Regular Army, National Guard of the United 

States and OfI l.cers f Reserve Corps upon the basis of their higher 

temporary grades. Regular Army officers receive the higher grade 

on the retired list as well as the increased retirement pay. 

16. 	 JAG 210.01, 18 Dec. 1941; SPJGA 1942/6181, 29 Dec. 1942. 

17. 	 Dig. Op. JAG, 1912-40, sec. 322b; JAG 210.85, 27 Feb. 1920. 
The worda "the actual rank held by them at the date of retire
ment" (R.S. 1254; 10 U.S.C. 1025; M.L. 1939, sec. 322b) were 
interpreted. to mean permanent grade in the Regular Army. 

18. 	 SPJG 210.851, 19 Mar. 1942. 

19. 	 Ibid. 

20. 	 Public Law 701, 78th Cong.; sec. I, Bull. 12, WD, -7 July 
1943. 

http:commission.19
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8. 	 Separation from the Service 

The 	general methods by which an officer's appointment 

may be terminated include death, resignation, discharge, dismissal 

or dropping from the rolls. In addi ti.on to these ~ethods, certain 

appointments are limited as to time. Thus, unless sooner term

inated, temporary appointments in the Army of the United States 

1 

continue only for the duration of the present emergency and 6 

months thereafter. Except during the existence of a state of 

war, a Reserve officer's apPointment terminates. upon theexpira

tion o~ the 5-year term for vhich he was appointed, unless other

. 	 . 2wise terminated prior thereto. 

a. Res1gnation. The right of an officer to resign his 

commission at pleasure is subject to restrictions growing out of 

his military status. 3 The War Department may properly refuse to 

accept the resignation of an officer's commission in time of war . 

1. 	 Par. 3, AR 605-10, 30 Dec. 1942; act 22 Sept. 1941 (55 stat. 
728; M.L. 1939, Sup. II" sec. 2160a); sec. 2, act 13 Dec. 
1941 (55 Stat. Boo; 50 U.s.C., Sup. I, 132; M".L. 1939, Sup. 
II, sec. 2228-2). 

2. 	 Par.. 75, AR 140-5, 17 June 1941. n* * * an appointment in 
force at the outbreak of war shall continue in force until 
six months after its termination * * *.n Sec. 37, National 
Defense Act,aa amended; 10 U.S.C. 358; M.L. 1939, sec. 2161; 
sec. 2, act 13 Dec. 1941 (55 Stat. 800; 50 U.s.C., Sup. I, 
132; M.L. 1939, Sup. II, sec. 2228-2). 

3. 	 Par. 1~, AR 605-275, 25 Sept. 1928. 
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4or when war is imminent. As a matter of current general policy, 

the Department is not favorably disposed toward accepting resig

nations during the period of the war. Refusal to accept an offi 

cer's resignation is also indicated when he is under investiga

tion, under charges, awaiting result of trial, absent without 

leave, absent in the hands. of civil authorities, or in default 

with respect to public property or public funds. 5 

When a resignation is tendered, it will be forwarded 

through channels to the War Department for final action. Until 

notified of the acceptance of his resignation, the officer re

6mains iri the servic~. Usually acceptance of a resignation will 

be effective only upon actual notice to the officer resigning. 7 

.Where, however, the accepting authority determines that the cir 

cumstances and the interests of the Government require, the ac

peptance can be effective upon constructive notice, if so recited 

in the acceptance itself. 8 

4 . 	 Par. 1£, id. 

5. 	 Ibid. 

6. 	 Par. 2, id. 

7. 	 Par. If., id. 

8. 	 ·Par. If., i'!. The character of the noti.ce required will ·in 
each case be reci~ed in the acceptance. Constructive notice 
is ~ll that.is.prescribed where the acceptance is stated to 
be "effective on the date of' receipt hereof at sa1.d officer's 
post or station." 
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Generally, a mere offer to resign or to tender resigna

9tion 	is revocable at any time before acceptance. After a person 

has received notice of the acceptance of his resignation, however, 

. 10 
a revocation of the acceptance will not restore him to office. 

Res~gnations tendered by temporary officers of the Army 

uf the United States are required to be submitted in accordance 

with the .regu1.at1ons applicable to members of the Officers' 

11Reserve Corps, which prescribe that the resignation be tendered 

in letter form, that it be unconditional, and that it contain a 
, 12 

statement of the reasons for which submitted. 

Resignation "for the good of the service". In general 

the separation of officers from the service by r~Bignation should 

be considered as Under "honorable conditions" exdeptwhen the 

resignation is accepted for the good of the service. 1, An offi 

cer may be given the opportunity to tender his resignation as an 

alternative to being tried by court-martial upon charges which, 

9. Par. 1£, An 605-275, 25 Sept. 1928. 

10. 	 Mimmadk v. United States, 97 u.S. 426; Dig.Op. JAG, 1912, p. 
817; par. ls, .All 605-275, 25 Sept. 1928. 

11. 	 Par. 25, C·7, An 605-10, 30 Dec. 1942. 

12. 	 ~ar. 72, An 140-5, 17 June 1941. 

13. 	 Dig. Op. JAG, 1912-40, An 605-275 (B-1), p. 989; JAG 210.83, 
20 Feb. 1919. 
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if substantiated, would warrant his dismissal from the service. 

An officer who has been recommended for reclassification may sub

mi t his resignation as an officer of the Army, 14 When misconduct 

or undesirable habits or traits of character are involved, 'a resig

nation will be accepted by the War Department only when it express

15ly contains the qualifying phrase "for 4b.e good of the service ll 
• 

A resignation for the good of the service is similar to the, dis

~ssal of an officer in that stigma is attached thereto, but dis

similar in the sense that it does not carry the penal consequences 

16which may be attached to a dismissal, Resignations submitted 

for the good of the service may not, if accepted, be recorded as 

under honorable conditions,17 

b. Discharge, Dismissal through court-martial proceed~ 

ings is not the only means by which inyoluntary separation from 

the service of officers can be accomplished. Officers of all com

ponents of the Army may be involuntarily separated from the service 

by discharge, although the procedures by which the discharge is 

accomplished may differ according tp the component of which the 

officer is a member, 

14. Par. 14~, AR 605-230, 9 June 1943. 

15. Ibid. 

16. SPJGA 1942/6194, 29 Dec. 1942. 

17. Par. 25, C 7,AR 605-10, 30 Dec. ~942. 
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Regular Army. The administrative discharge of Regular 

Army officers is subject to statutory limitations. While it is 

questionable on constitutional grounds whether Congress can val

idly impose any restrictions on the President's power to remove 

military officers,18 the War Department follows tne practice of 

18. 	 The case of Myersv. United States, 272 U.S. 52, is authority 
for the proposition that the President has inherent constitu
tional power as the Chief Executive to remove executive offj 
cers of the Government, without regard to statutory limita
tions with which Congress may have sought to limit the power 
of 'removal. The rule of the cited case has been held appli 
cable to Presidential removal of a member of the board of 
directors of the Tennessee Valley Authority, on the ground 
the latter was predominantly an administrative arm of the ex
ecutive department (Morgan v. Tennessee Valley Authority 
(C.C.A.) 115 F. 2d 990); but the rule does ,not apply in the 
case of members ,of agencies such as the Federal Trade Commas
sion which exercise mainly quasi-legislative and quasi-judi
cial functions (Humphrey's Executor v. United States, 295 
U.S. 602). While the rule of the Myers case has ~ever been 
applied to Army officers, it has been argued that the reasons 
expressed in that case for recognizing an inherent power in 
the President to remove civil officers of 'the executive de
partments might be 'applied to military officers, since the 
Constitution (art. II, sec. 2) makes the President the Com
mander in Chief of the Army. 

If the latter view were adopted, doubt would be cast upon 
the constitutionality of R.S. 1230 (10 U.S.C. 573; M.L. 1939, 
sec. 227) which purports to give any officer, dismissed by or
der of the President, the right to be tried by co~t-martial 
on the charg~s on which he shall have been dismissed, and to 
provide that the Presidential order of dismissal would be 
voided if the officer were acquitted by the court-martial. 
Such an extension of the constitutional argument would also 
affect the validity of the limitation expressed in Article of 
War 118 (originating with the act of 13 July 1866) that in 
time of peace no officer shall be dismis~ed except in pursu
ance of the sentence of a general court-martial. 

In Wallace v. United States, 257 U.S. 541, it was held 
that nomination and Senate confirmation of a successor 
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basing the separation of officers from the service upon the recom

mendations of boards of officers, in acoordance with 'prescribed 

statutory procedure. 

When it appears that a Regular Army officer, has become 

incapacitated and unfit even for limited service duty by reason of 

physical disability, the matter is referred to an Army,retiring 

boar<i. 19 Such aotic;>n will USually be taken upon the recomm.enda

tionof a general hospital disposition board. 

~eclassification board proceedings are initiallyappro

priate where a Regular Army officer appears incapable of perform

ing the duties of 'his office by reason of such'causes as mental 

ind,ifference, inaptitude or incompetence. When a reclassification 

board recommends the discharge or retirement of a Regular Ar1rJy' 

officer for reasons other than physical disability and the oonven

ing authority concurs in the reoommendation, a board of officers 

will be convened in aocordance with provisions of the act of 29 

i.20July 	19 .. 1. 

18. 	(cont.) 
operated effeotively to remove an officer summaril~dism1ssed 
b3 the PresIdent without oourt-martial trial but-the Supreme 
Court declined to oonsider the constitutionality of R:S. 1230. 

19 • 	 The statutory provisions governing the disposition of such 
cases are discussed under the heading of "Retirement", p. VI' 
23, supra. 

20. 	 This aotion is prescribed by par. l5a, AR 605-230, 9 June 194,.,-. 

http:boar<i.19
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The act of 29'July 1941, as earlier noted,21 sets forth 

a new statutory procedure for the retirement or discharge of in

efficient or incompetent Regular Army officers. The new statutory 

procedure takes the place of the less expeditious procedure pro

vided under section 24b of the National Defens'e Act, 22 which has 

been suspended for the duration of the emergency. Under the act 

of 29 July 1941, any Regular Army officer is subject to r~oval 

from the active list (amounting to retirement or discharge depend

ing on the length of his service) upon the recommendation of a 

board of general officers appointed by the Secretary of War. The 

officer concerned is entitled to a hearing before the board, but 

nas no· right to have the matter heard by a court nf inquiry. 

National Guard of the United States. There ,is also a 

statutory limitation affecting the administrative discharge of 

officers of the National Guard of the United States. When a re

classification board recommends the discharge of such an officer 

for reasons other than physical disability and the convening 

authority concurs in the recommendation,an "efficiency board" 

must be convened pursuant to "section 76 of 'the National De£ense 

Act, as amended. 23 

21. pp. VI - 24, 25, supra. 

22. Sec. 24b, National Defense Act, as amended (10 U,S.C. 571; 
M.L. 1939, secs, 141, 225). 

23. Par. 51~, AR 605-230, 9 June 1943. 
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There is no procedure prescribed by statute governing 

the discharge for reason of physical disability of officers of 

components other than the Regular Army 0 While, as earlier noted, 2l·' 

officers other than those of the Regular Army are not eligible for 

retirement or retired status, the War Department has utilized the 

machinery of the Army retiring board as a matter of administrative 

procedure to secure the factual determinations necessary to decide 

(1) whether or not such an officer should be discharged for phys

ical disability, and (2) whether he should be certified as eli 

gible for retirement pay and benefits under the act of 3 April 

,25 	 th1939, as.amend~d. Thus in the case of all officers 0 er than 

those of the Regular Army, if discharge is indicated for physical 

disability, the officer may be ordered before an Army retiring 

board upon recommendation of a hospital disposition board as being 

incapacitated and unfit for limited service duty,26 

24. 	 See p. VI - 25, sUEra., 

25. 	 Sec. 5, act of 3 April 1939, as amended (10 U.S.C., Sup. I, 
456a; M.L. 1939, Sup. II, sec. 1117). 

26. 	 Cir. 217, WD, 1941. Cir. 82, WD, 1943, limits the use of 
the retiring board procedure to those officers who are rec
ommended by disposition boards as incapacitated and unfit 
for limited service duty or who are found to have conditions 
not incident to the service which, though not disqualifying 
at the time, are likely to be aggravated by military service 
and later made the basis for a "line-of-duty" claim. 
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Officers' Reserve Corps. There are no statutory re

strictions on the discharge of a Reserve officer. 27 As a matter 

of administrative procedure, however, the discharge of Reserve 

officers for reasons other than physical disability is usually 

28handled upon recommendation of a reclassification board. When 

a physical disability is indicated as ground for discharge, the 

usual procedure followed is to order the officer concerned before 

~ Army retiring board. 29 

Army of the Uhited States. Th~re are no statutory re

strictions on the discharge of temporary officers, Army of the 

United States. The statute expressly provides that the appoint

ment of any such temporary officers "may be vacB:ted at any time 

by the President",30 Ai3 in the case of Reserve officers, however, 

administrative procedure has been set up governing the discharge 

of temporary officers. The regulations provide for summary dis

27. 	 "Any officer of the Officers' Reserve Corps may be discharged 
at any time in the discretion of the President." Sec. 37, 
Nati.onal Defense Act, as amended·(lO U.S.C. 358; M.t. 1939, 
sec. l358a). 

28. 	 Par. 74c (2), Cl, AR 140-5, 17 June 1941. Reclassification 
board procedure is covered by AR 605-230, 9 June 1943. 

29. 	 This procedure is applicable to all officers of reserve com
ponents; see p. VI - 34, supra. 

30. 	 Act 22 Sept. 1941 (55 Stat. 728; 10 U.S.C., SUp. I, 484); 
M.L. 	 1939, Sup.• II, sec. 2l60a). 
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charge of a temporary officer serving on active duty in the fol

lowing situations: 

(1) If it is found by a general officer that he 
is not qualified or suited by temperament, character, 
habits or otherwise to be ali officer, and upon recom
mendation of such general officer made within the 
first 6 months of his commissioned service.after en
tryon active duty, his commission may be terminated 
by summary <Lischarge at any time .31 

(2) At any time when information is revealed 
which, if known at the time of his appointment, 
would have made him ineligible for such appointment; 
any misstatement of fact or any material omission in 
original application or attendant papers may alsO be 
made the basis for discharge at any time. 32 

(3) In all cases wherein facts of a highly con
fidential or secret nature are involved or in which 
the best interests of the service or the public safety 
demand drastic and immediate action; recommendation 
for summary discharge in such cases is. to be forwarded 
to The Adjutant General with full report of the cir
cums.tances. 33 

In the situations covered in (1) and (2) above, the of

ficer 1s to be informed in writing that he may request trial by 

court-martial or a hearing by a reclassification board, whichever 

is appropriate. Such request, if made, may be approved or dis

approved by the commander exercising general court-martial juris

diction; if disapproved, the file is forwarded to the War Depart

31. Par. 26!(1), C 7, AR 605·-10, ·30 Dec. 1942 

32. Par. 26!(2), id. 

33. Par. 26!(4), ide 



ment for 'final decision.3~ 

The appointment of a temporary officer who has not 

entered upon active duty under his appointment,may be terminated 

by discharge at any time when information is revealed which makes 

his activeduty status undesirable or .inadvisable ; suchan Officer 

need not be given a hearing before a court-martial or.reclass1

f1cation board. 35 

When a temporary officer, Army of the United States, is 

not subject to summary discharge as noted above, but is deemed 

unfit to be an officer by reason of incompetence, inaptitude, un.. 

desirable habits or the like, he will be ordered before a reclas

sification board or tried by court-martial, whichever is appro
36 . .

priate. Reclassification board proceedings Will not be substi 

tuted for appropriate discipliqary action. 37. 

Except in cases of dlsmissal by sentence of a general 

court-martial, the separation from the service of temporary offi 

cers for reason other than physical disability will be either by 

"honorable discharge" or by "discharge". An officer reoommended 

34 • Par. 26!( 3), i.d. 

35. Ibid. 

36. Par. 26E.,1d. 


37 • Par. 4, All 605-230, 9 'June 1943 
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for "honorable discharge" will be one whose service has been 

honest and faithful or who is subject to discharge solely because 

of lack of military proficiency; he will be entitled to a Certif

icate of Service.38 An officer recommended for "discharge".with

out specification as to character thereof, will be one whose lack 

of fitness has resulted from his own misconduct, neglect or 

avoidable habits and whose retention in the service is undesirable 

but whose honor and integrity he~ not been compromised.; he will 

not be entitled to a Certificate of Service. 39 

Temporary officers are subject to discharge for physical 

disability in the 'same manner as officers of other reserve com

40ponents.

c. Dismissal. The term "dismissal" has sometimes been 

loosely employed 8,S covering any D!.8ansof involuntary separation 

of'an officer from the ssrvice. It i.s customArY, however, to 

reserve the use of the term "dismissal"to a separation accomp

lished by sentence of a general court-martial, confirmed in ac

cordance with the requirements of Article of War 48. 

An officer found guilty of certain offenses ~er the 

38. Par. 26£(2)(a) , C 7, AR 605-10, 30 Dec. 1942. 

39· Par. 26.£( 2)(b) , id. 

40. Cir. 217, WD, 1941, as modified by Cir. 82, WD, 1943. See 
p. VI- 34, sUEra. 
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Articles of War., must be sente-nced to be dismissed the service. 41 

d. Dropping from the Rolls. This form of separating 

an officer from the service is seldom used. Article of War 118 

provides that the President may drop from the rolls of the Army 

any officer who has been absent from duty 3 months without leave 

or absent in confinement for 3 months after final conviction by 

a court of competent Jurisdiction. The provision originated. in 

a statute of 1870.42 

CHAPTER 2 - ENLISTED PERSONNEL 

1. Enlistment 

Enlistment is a contract. Like marriage, it involves 

a contractual relationship which creates a new status. By en

listment the citizen becomes a soldier. He acquires a new status, 

with correlative rights and.duties. Once accomplished, the status 

cannot be avoided at will by the soldier. He may violate the 

contractual obligations assumed on his part and may even renounce 

41. 	 For example, "Any officer * * * who is convicted of conduct 
unbecoming an officer and a gentleman shall be dismissed 
from the service" (AW 95); "Any officer who is found drunk 
on duty shall, if the offense be committed in time of war, 
be dismissed from the service and suffer such other punish
ment as a court-martial may direct * * * " (AW 85). 

42. 	 Sec. 17, c. 295, act 15 July 1870. It was later incorpor
ated in Revised Statutes 1220 (Winthrop's Military Law and 
Precedents, 2nd Ed., p. 745). 
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the 	relationship, but his status as a soldier re:ms.ins unchanged. l 

All enlistments in the active military service of the 

United States in time of war or other 'emergency declared by Con

gress will be in the Army of the United States without specifica

tion of any particular component,2 and will be for the duration 

of the war or other emergency and for 6 months thereafter. En

listments in the Regular Army have been ~uspended for the dura

tion. 3 

In time of war or other emergency declared by Congres~, 

eligibility for enlistment in the active military service is 

limited by statute to persons not less than 18 years of age and 

otherwise qualified by such regulations as the Secretary of War 

may prescribe. 4 

The current enlistment poliCY, effective 6 December 

1942, prohibits the enlistment of men between the agee of 18 and 

1. 	 ~ ~ Grimley, 137 U.S. 147. 

2. 	 Par. 15, sec. 127a, National Defense Act, as added by act 14 
May 1940 (54 Stat. 213; 10 U.S.C. 634; M.L. 1939, Sup. II, 
sec. 2163a). 

3. 	 Par. 5!, AR 600-750, 30 Sept. 1942. 

4. 	 Par. 15, sec. l27a, National Defense Act, as added by act 
14 May 1940; see footnote 2, supra. With r~ference to· 
eligibility for enlistment in the Regular Army at other 
times, see sec. 27, National Defense Act, aeamended (10 
U.S.C.627; M.L. 1939, sec. 248)'~ 
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5
38. This policy evidences intention that further increase in the 

Army be accomplished through the channels of Selective Service. 

Oath of Enlistment. A form of oath of enlistment is 

prescribed by Article of War 109. The taking of this oath is a 

prerequisite to the accomplishment of a formal enlistment. 6 

Constructive Enlistment. The taking of the oath of en

listment is not, however, essential to a constructive enlistment. 7 

In view of the contractual character of an enlistment, a construc

tive enlistment may be effected when a person otherwise qualified 

to enlist voluntarily submits to military authority and performs 

the duties of a soldier and is treated as such, even though no 

8oath 	of enlistment is taken. 

2. 	 Extension of Term of Service 

The outbreak of war on 7 December 1941, 1 made operative 

5. 	 Sec. I, Ciro 397, WD, 7 Dec. 19420 

6. 	 SPJGA 342, 28 May 1942; JAG 220.451, 14 May 1941; JAG 342, 
31 Dec. 1940. 

7. 	 Dig. Cp. JAG, 1912-40, sec·, 467; SPJG 220.451, 2 April 1942. 

8. 	 JAG 342, 2 July 1921, 

1. 	 The exact hour which has been fixed upon for the outbreak of 
the war with Japan is 1:25 p.m., E.S.T., 7 December 1941. 
Sec •.III, Cir. 118, WD, 23 April 1942. 
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that part of section 55 of the National Defense Act2 which pro

vides: 

"* * * All enlistments in force at the outbre8.k 
of war or entered into during its continuation, 
whether in the Regular Army or the Enlisted Reserve 
Corps, shall continue in force until six months 
after its termination unless sooner terminated by 
the President." 

Thus, the term of service under any enlistment in the 

Regular Army or Enlisted Reserve Corps, in force at 1:25 p.m., 

E.S.T., 7 December 1941, was extended by operation of law for the 

duration of the war and six months thereafter, unless sooner ter

minated by the President. 

It is importa,t to recognize that the soldier continues 

to serve under the same enlistment) No new "term of serviceli" is 

created. The statute simply postpones the expiration of the ex~ 

isting IIterm of service" to an indefinite future date. 
. 4 

Similarly, the act of 13 December 1941, extends for 

2. 	 Sec. 55, National Defense Act, as amended (10 U. S. c. 425; 
MoL. 1939, sec. 252)0 

3. 	 When Army Regulations refer to a soldier'S "term of service lt 

in authorizing his discharge on the date "upon which he will 
have completed his term of service" (par. lc, AR 615-360, 
26 Nov. 1942) the phrase includes the period of the duration 
of the war and 6 months thereafter if the enlistment was in 
force on 7 December 1941. See sPJGA 220.8, 2 June 1942; 
I Bull. JAG 7, sec. 252. 

4. 	 Sec. 2, act 13 Dec. 1941 (55 Stat, 800; 50 u.s.c., Sup. I, 
732; M.L. 1939, Sup. II, sec. 2228-2). 
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the duration of any war 	plus six months the term of service or 

enlistment of all members of the Army o~ the United States. 

3. 	 Induction of Selectees 

Voluntary enlistment is adequate to fill the ranks of 

the relatively small professional Army which the United States has 

traditionally maintained in time of peace. When the national 

security is imperiled and the armed forces must be expanded rapid

ly, the process of selective compulsory military service is an 

effective means of mobilizing the nation's manpower. Experience 

has shown that it provides a well-balanced national Army. 

Cumpulsory 	military service has long been recognized 

1 as a duty inherent in citizenship. All able-bodied. male citizens 

between the ages of 18 and 45 are regarded by statute as included 

in the militia of the United States. 2 

The major portion of the personnel of the Army of the 

United States has entered th~ military service through the machin

1. Selective Draft Law 	Cases, 245 U.S. 366, 378-379. 

2. 	 Sec. 57, National Defense Act, as a.mended (32 U.S.C. 1; M.L. 
1939, sec. 1259). The "militia" since colonial 'times has 
comprised all males phYfl.ically capable of acting in concert 
for the common defense "civilians primarily, soldiers on 
occasion". United States v. Miller, 307 u.S. 174. 

This large and unorganized group of men of mili tary age 
is declared to constitute "the national forces" and to be 
liable to perform military duty. 30 Stat. 361; 10 U.S.C. 1; 
M.L. 1939, sec. 1. 
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ery set up in the SelectiveTraini~ and Service Act of 1940, as 

amended. 3 The processes of. registration and classification under 

this act have been assigned to the civilian agencies of the Selec

tive Service System, rather than to the Military Establishment; 

the legal problems arising in connection therewith are therefore 

beyond the scope of this volume. 

It is important, however, to ascertain the precise 

point at which the civilian selected for military service first 

becomes a part of the Army and subject to military jurisdiction. 

4Section 3(d) of the Selective Training and Service Act provides: 

, "With re&pect to the men inducted for training 
and service under this Act there shall be paid, 
allowed, and extended the same pay, allowances, 
pensions, disability and death compensation, and 
other benefits as are provided by law in the case 
of other enlisted men of like grades and length 
of service * * *." (Underscoring supplied) 

Section 11 of the act5 provides: 

"No person shall be tried by any military or 

3. 	 Act 16 Sept. 1940 (54 Stat. 885), as amended by act 29 May 
1941 (55 Stat. 211), act l6 Aug. 1941 (55 Stat. 621), act 18 
Aug. 1941 (55 Stat. 627), act 20 Dec. 1941 (55 Stat. 84'4)" 
act 16 June 1942 (56 Stat. 369), act 23 June 1942 (56 Stat. 
386), act 28 July 1942 (56' Stat. 723), act 13 Nov. 1942 (56 
Stat. 1018); ')0 H.S.C. and Sups. I and 11,301 ffo; M.L. 1939, 
Sup. II, sec. 2225-1 ~f. - 

4. 	 Sec. 3(d), act 16 'Sept. 1940 (54 Stat. 886; 50 U.S.C. 303(d); 
M.L. 1939, Sup. II, sec. 2225-3(d». 

5. 	 Sec. 11, Id. (54 Stat. 894; 50 U.S.C. 311; M.L. 1939, Sup. II, 
sec. 2225-11). 
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naval court martial in any case arising under this 
Act unless such person has been actually inducted 
for the training and service· prescribed under this 
Act or unless he is subject to trial by court martial 
under laws in force priur to' the enactment of this 
Act." (Underscoring supplied) 

ttInduction" is thus plainly indicated as the act or event marking 

the change of status from civilian to soldier. The authorities 

have confirmed this view. 6 

The procedure for induction i8 not set out in the Selec

tive Training and Service Act of 1940, but authority to prescribe 

rules and regula~ion~ necessary to carry out the provisions of 

the act is delegated to the President. 7 CUrrent Selective Serv

ice regulations provide that "at the induction center, the selec

ted men found acceptable will be inducted into the land or naval 

forces".8 

6 	 SPJGA 1942/5148, 4 Nov. 1942; 20 Compo Gen. 772. Although 
Article of War 2 (10 U.S.C. 1473) subjects to military law, 
among others, "persons lawfully called, drafted, or ordered 
into, or to duty or for training in, the said service, from 
the dates they are required by the terms of the call, draft, 
or order to obey the same", this statute has been said to be 
inapplicable to persons ordered to report for induction but 
not yet inducted under the Selective Training and Service Act 
of 1940. United States V. Rappeport (D.C. N.Y.,.194l) 36 
F. Supp. 915, affid (C.C.A. 2d, 1941) 120 F. (2d) 236; cf. 

United States v. Smith (D.C. Mass, 1942) 47F. Supp. 60"7": 


7. 	 Sec. 10 (a), act 16 Sept .. 1940 (54 Stat. 893; 50 U.S.C. 310; 
M.L. 1939, Sup. II, sec. 2225-l0(a». 

8. 	 Selective Service Regulations (2d ed., 1941), par. 633.9. 
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The 	taking of an oath is not essential to accomplish. 

induction. When the selectee is found acceptable by the Army at 

the 	induction center, it is the duty of the military authorities 

to induct him immediately, and ne cannot avoid induction by re

fusing to take the oath. 9 Army Regulations provide that Induc

tion 	will be performed by an officer in a short ceremony in which 

the oath contained in Artjcle of War 109 is administered; in the 

_event that a selectee refuses to take the oath, it will be read 

to him and he will be· informed that his refusal in no respect 

alters his obligations to the United States. 10 

Upon 	 induction, a selectee becomes an "enlisted man" 

in the Army of the United States. ll In accordance with current 

9. 	 Billings v. Truesdell (C.C.A.,lOth, 1943) 135 ~ (2d) 705, 
affirming Ex parte Billings (D.C. Kan., 1942) 46 F. supp,663. 

10. 	 Par. 13e, AR 615-500, 1 Sept. 19420 It is interesting to 
compare-the induction procedure which was followed under the 
Selective Draft Act of 1917 (40 Stat. 76; 50 U.S.C. 201). 
The earlier act provided that all persons "drafted into the 
service of the United States * * * shall, from the date of 
said draft or acceptance, be subject to the laws and regula
tions governing the Regular Army" 0 It ~as determined in 
cases arising under this earlier act that military jurisdic
tion did not attach before a man was lawfully "inducted" {Ver 
Mehren v. Sirmyer (c.c.A.,8th) 36 F. (2d) 876; Ex parte Gold
stein (D.C., Mass) 268 F. 430); but "induction" was accomp
lished by the local draft board's mailing of a notice order
ing the selected draftee to report for service at a specified 
date and notifying him that from such specified date "he was 
in the military service of the United States". 

11. 	 Sec. 1 of the National Defense Act, defining the composition 
of the Army of the United States, was amended by the act of 
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policy, those who desire are given the opportunity, immediately 

after induction, to return to their homes to arrange personal, 

financial and business affairs. This is accomplished by release 

from active service, transfer to the Enlisted Reserve Corps, and 

call to active duty on a specified future date, with orders to 

proceed on that date to a deSignated reception center for duty.12 

The Selective Training and Service Act of 1940 origin

ally prescribed a 12 month period of training and service for 

selectees which the President was authorized to extend when Con

gress declared the national interest to be imperiled. 13 The per

iod of training and service was later extended for 18 months by 

the President upon the authorization of the Servtce Extension Act 

14of 1941; and, following the outbreak of war, was extended for 

the duration of any war and six months thereafter by the act of 

13 December 1941.15 

11 (cont.) 13 Dec. 1941 (55 Stat. BoO; 10 U.S.C., Sup. I, 2), to 
include persons inducted into the land forces of the Uhited 
States under the Selective Training and Service Act of 1940, 
as amended. 

12. 	 Par. 16, AR 615-500, 1 Sept. 1942. 

13. 	 Par. 3(b), act 16 Sept. 1940 (54 Stat. 886; 50 U.S.C. 303(b); 
M.L. 	 1939, Sup. II, sec. 2225-3(b». 

14. 	 Sec. 2, act 18 Aug. 1941 (55 Stat. 626; 50 U.S.C., Sup. I, 
352; M.L. 1939, Sup. II, sec. 2227-2). 

15. 	 t)ec. 2, act 13 Dec. 1941 (55 Stat. 800; 50 U.S.C., Sup. I, 
732; M.L. 19;9, Sup. II, sec.' 2228-2). 

http:imperiled.13
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4. Ap~ointment and Reduction of Noncommissioned Officers 

Appointment. During the present emergency, appointments 

of noncommissioned, officers are temporary and do not confer any 

rights of permanent tenure after the termination of the emergency.l 

The issuance of warrants to noncommissioned officers has been 

suspended for the duration of the war and 6 months .thereafter. In 

lifAthereof, a copy of the order announcing the appointment is 

2furnished to them. 

Generally, the authority to appoint temporary noncommis

sioned officers is vested in the commander of a regiment or com

parable unit) The company commander or commanding officer of a 

unit of comparable size is in most cases the appointing'authority 

4for 	privates, first class.

The effective date of an appointment is the date of the 

order or other instrument of apPointment. 5 A noncommissioned 

1. 	 Par. 3~, AR 615-5, 30 June 1943. 

2. 	 Par~ 12~, id. 

3. 	 Par. 6, id. The commanders of separate or detached battal 
ions or companies have similar authority within their respec
tive commands. Chiefs of services and commanders of posts 
and units higher than regiments are authorized to make such 
appointments for their offices and headquarters. Technicians 
of the third, fourth and fifth grades are noncommissioned 
officers and are governed by the same rules and regulation. 
Par. 8, id. 

4. 	 Par. 6, id. 

5 . 	 Par. 2~, id. 0 
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grade is not an office in the sense that acceptance is required. 

Neither failure to notify a soldier of his promotion to a noncom

missioned grade nor his failure to accept it will prevent the 

promotion from becoming effective. 6 

Reduction. The appointment of a noncomndssioned officer 

or a 	private, first class, may be terminated: 

(a) 	 By a court-martial in accordance with the Articles 
of War and within the prescribed max~ limits of 
punishment.? 

(b) 	 By the Secretary of War at will. 8 

(c) 	 By the authority competent to make the appointment: 
in all grades, at the request of the soldier; in the 
grade of private, first class, when deemed in the 
~est'interests of the service; in other grades for 
misconduct or inefficiency after careful investiga
tion of the facts; and in the grade of first sergeant, 
upon the recommendation of the company commander, 
for any reason other than misconduct or inefficiency 
which he deems sufficient.9 Sickness in line of duty 

6. 	 Dig. Op. JAG, 1912-40, sec. 255(1); JAG 220.24, 26 May 1919. 
With reference to the accomplishment of posthumous appoint
ments, see par, 11, AR 615-5, 30 June 1943; p. VI - 11, supra. 

7. 	 Par. 13a, AR 615-5, 30 June 1943. Under the provisions of 
par. 103d, Manual for Courts-Martial, 1928, any sentence in 
the case-of a noncommissioned bfficer or private first class, 
which, as ordered executed or as suspended, includes dishon
orable discharge or hard labor (with or without confinement) 
reduces the accused automatically to the grade of private. 

8. 	 Par. 13~, AR 615-5, 30 June 1943. 

9. 	 Pars. 13c, 15, id. Unauthorized absence does not automatic
ally effect termination of appointment of noncomndssioned 
officers; definite administrative action is required. Par. 
15~, id. 



VI -	 50 


and 	return from overseas for physical disability or 
as a 	battl! casualty are not regarded as Justifying 
reduction. 0 

The 	 termination of an appointment becomes effective: 

(a) 	 In the case of sent~nce by court-martial, on the date 
of publication of the court-martial order approving 
the reduction; 

(b) 	 In all other cases, on the date of rec~ipt of notice 
by the soldier, or, if absent for his own convenience 
or through his own fault, upon the date when the no
tice of reduction is received at his proper station. ll 

Noncommissioned officers, when reduced, revert to the 

grade of private. Reappointment in a lower noncommissioned grade 

requires separate action. 12 

5. 	 Retirement 

Only enlisted men of the Regular Army are eligible for 

retired status. When placed on the retired list, they remain 

part of the Regular Army,l and subject to being 9rdered to active 

duty by the President. 2 

10. Par. 14~, id. 

11.. Par. 16, id. 

12. 	 Par. 13~, id. 

1. 	 Sec. 2, National Defense Act, as amended (10 U.S.C. 4; M.L. 
1939, sec. 6). 

2. 	 Sec. 6, act 18 Aug. 1941 (55 Stat. 627; 50 u.S.C., Sup. I, 
sec. 356; M.L. 1939, Sup. II, sec. 2~27-6). 

http:action.12
http:station.ll
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The act of 2 March 19073 accords to enlisted men of the 

Regular Army who have served thirty years, the right to be placed 

on the retired list upon application to the President. The statu

tory right vests and becomes absolute upon the completion of 

thirty years' service and the making of the application. It is 

not thereafter subject to the discretion of any superior officer, 
. 	 4 

not 	even of the President. 

In computing the necessary thirty years' time, all serv

ice in any of the armed services will be credited. Commissioned 

service may be credited under the same conditions as enlisted serv

ice. 5 Service as a warrant officer or field clerk may be counted. 6 

Periods of unauthorized absence, confinement, or inability to per

form duty, required to be made good under Article of War 107, will 

not be counted in the computation of service for retirement. 7 

The act of 30 June 19418 provides that enlisted men of 

the Regular Army who have served twenty years or more in the mil

3. 	 34 Stat. 1217; 10 U.S.C. 947; M.L. 1939, sec. 343. 

4. 	 Dene v. Uhited States, 89 ot. Cl. 505; SPJGA 220.85, 1 Sept. 
1942. 

5. 	 Par. 3£~ AR 615-395, 6 June 1942. 

6. 	 Par. 3!, id. 

7. 	 Par. 3~, id. 

8. 	 55 Stat. 394; 10 U.S.C., Sup. I, 656,939; M.L. 1939, Sup. II, 
secs. 232a, 343a. 
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itary forces of the United states and have become permanently in

capacitated for active service due to physical disability incurred 

in line of duty, will be placed op the retired list; those who 

have served less than twenty years will be discharged. The same 

rules which govern the computation of time for retirement upon 

completion of thirty years of service, apply in the computation 

of this t~enty-year period. The procedure to be followed in 

effecting a retirement under the provisions of this latter statute 

are set out in section II of AR 615-395. 

Retirement under the act of 2 March 1907 may be more 

a<ivantageous than under the act of 30 June 1941, in that retire

ment pay is computed under the earlier statute on the basis of 

75~ of the pay being received at the time of- retirement, and -~der 

the later statute on the basis of 75% of the average pay received 

for the six months prior to retirement. 9 

If a retired enlisted man would be "eligible to receive 

a pension or compensation under laws administered by the Veterans 

Administration except for the receipt of ' retired pay, he may 

waive the retired pay for the purpose of receiving such pension 

9. Par. 1, AR 35-2640, 1 Aug. 1942. 
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or compensation. lO 

Retired enlisted men when serving on active duty receive 

the full pay and allowances of the grade in which they serve on 

11
active duty. 

As already noted, eligibility for retired status is 

limited to enlisted men of the Regular Army. Members of the Army 

of the United States, other than members of the Regular Army, who 

suffer disability in line of duty are entitled to receive the 

same retirement pay as Regular Army personnel of like grade and 

length of service. 12 

6. Discharge 

The chart which follows is a graphic representation of 

some of the significant differences among the various' grounds of 

discharge of enlisted men and the methods of accomplishment. The 

introductory notes are concerned with certain matters applicable 

to discharge generally. 

10. 	 Sec. 4, act 30 June 1941 (55 Stat. 395; 38 u.S.C., Sup. I, 
26bj M.L. 1939, Sup. II, se~. 1089a). Both ret:trement pay 
and pensions are regarded as gratuities given in recognition 
of services rendered, the recipient of one being deemed irt 
eligibile to receive the other at the same time. Pate v. 
United States, 78 Ct. Cl. 395. 

11. 	 Sec. 15, Pay Readjustment Act of 1942 (56 Stat. 367; 37 u.S.C., 
Sup. II, 115; M.L. 1939, Sup. II, sec. l37lc-15). 

12. 	 Sec.. 5, act 3 April 1939, as amended (10 U.s.C., Sup. I, 456; 
M.L. 	 1939, Sup. II, sec. 1117). 

http:service.12
http:compensation.lO
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Neither the chart nor the notes purport to be exhaustive. 

For further procedural information, the pertinent sections of AB 

615-360 should be consulted. 

Notes 	to Chart on Disc~arg~ 
of Enlisted Men 

Note 1: 

Article of War 108 provides, in part, that "no enlisted 
man ~hall be discharged from said service {the military servic~ 
before his term of service has expired, except by order of the 
President, the Secretary of War, the commanding officer of a de
partment, or by sentence of a general court-martial". The command
ing generals of service commands (formerly corps areas) have for 
many years, by regulation and otherwise, been recognized as syno
nymous with department commanders (JAG 220.8, 16 Mar. 1940; JAG 
342.06, 25 Feb. 1942), 

Under current regulations, the authority to order dis
charge prior to expiration of term of service has been delegated, 
under certain specific conditions, to the following commanders: 
commanding officers of named general hospitals, reception centers, 
staging areas, ports of embarkation, general officers commanding 
administrative units and installations (par. 5b, AR 615-360, 26 
Nov. 1942) and commanding officers of all sta\Ions with normal 
housing capacity of 5,000 men or more (sec" III, Cir. 48, WD, 12 
Feb. 1943), In the following chart these officers are referred 
to collectively as "discharge authorities", 

•A discharge ordered by an officer with plenary au"thori ty 
to discharge under AW 108 "(President, Secretary of War, Commanding 
General of a Department or Service Command) is irrevocable except 
for fraud, even though granted under a mistake of fact or an erron
eous interpretation of law (SPJGA 1943/7724, 28 May 1943; JAG 
1942/688, 25 Feb. 1942). On the other hand, a discharge ordered 
by a subordinate connnander to whom the authori t;y'has been delegat""j 
by administrative regulation is an absolute nullity unless it is 
strictly within the limits of the delegated authority (ibid.). 
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Note 2: . 
under par. 3b, AR 615-360, 26 Nov. 1942, the company or 

detachment commander has full discretion as to the character to be 
given to an enlisted man to be discharged from the Army if the 
rating is "Good" or better. If the company co:mmander is of the 
opinion that the man is not entitled to a character at least "Good" 
then, unless the discharge is specifically required by other pro
visions of the regulations to be given on WD, AGO Form No. 56, or 
WD, AGO Form No. 57,. he is required to notify the enlisted man and 
the commanding off:tcer or next higher commander who convenes a 
board of officers, three if practicable, to determine the character 
and form of discharge certificate to be given. The company or de
tachment commander is not eligible for detail on this board. In 
the following chart, this board is designated as the "character 
boardlt 

• 

Note 3: 

The discharge of an enlisted man takes effect on the 
date of notice to him of his discharge (Dig. Op. JAG, 1912-40, 
AR 615-360, sec •. I; SPJGA 1943/365,12 Jan. 1943)0 The notice 
may either be actual,by delivery of the discharge certificate, 
or constructive, when delivery cannot be made by reason of-his 
absence for his own convenience or through his own fault, as for 
example, when he is in the custody of the civil authorities (par 
4a, AR 615-360, 26 Nov. 1942). When the enlisted man is absent 
in desertion at the time an order for his discharge is received, 
the discharge is not executed but he is dropped as a deserter 
(par. 4~, id.). 
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-_Page VI - 33, last sentence f 
The necessity for, separate "efficiency board" aotion following 

reolassification board recommenda.tion of discharge of- an NGUS officer, 
has been obviated by Changes I, 6 Nov. 1943, to AR 606-230, 9 JUDe 
1943, vesting the statutoTJ "effioiency board" with full reolassifi 
cation powers. An NGUS officer being considered tor reclassification 
is now ordered directly before a board constituted as required by 

'seo. 76, NDA. 

Page VI - 46, tootno1B -6. _ . _ 

. '!'he thiite.d StatesSuprelle Court held in Billings v. Truesdell, . 

64 Sup. ct. 737 (decided ·27 )(are 1944) that ArtIoleo? War 2 (lo U.S.C.
1473) was inappli"oable to selectees under the Selective Training and 


_Servioe Act ot 1940 prior to their aotual inciuetion into the Army. 

Page VI - 46, footnote 9s 
. In Billings T. Truesde;n,64 Sup •.Ct. 737, the United States 


Supreme Court r8versedthe oourts below, and held that aooeptance 

of a seleotee· by the Army was not the equivalent of his "induction" 

under the Seleotiva Training and Service Aot of 1940, and that a 


.. selecwe who refused to aubmi t voluntarily towha.tever might be 
., presoribed as an induotionceremony- W&ssubjeot to the penalties ot· 

the Act but not to mil1 tary jurisdiotion. 

:	PagaVI - 47, liDe 6s ._ 
-Act of 5 Dece 1943 (Public law 197, 18th Cong. J Bull. 24, WD, 24 
Deo~ 1943) provides tor pre~inciuction physioal eX8m1nation of seleowes. 
AMnded.Selective Service regulations provide a. periodot at least 
21 day. be_en nQtiticationof the seleotee that he has been found 
aoceptable to the A:nIt¥ on suoh examination, and the date fixed for 
hie .induot~on. It ~s understood that· this iJ81r procedure supplants 
.the practice of transferring indu~tees to .tbe Inlisted Reserve Corps 

to enable· them to return to their homes to arrange personal and 

bU8i~ss affairs. 




ADDENDA 


Page VI - 4~ footnote 6: 
Sec. V, Cir. 29, WD, 22 Jan. 1944, provides that no original 


appointments will be made in the Regular Army until further notice 

except for (1) future graduates of U. S. Military AcademYJ and 

(2) certain appointments to be made in 1944 in the Medtcal Corps, 

the Pharmacy Corps and fram ROTC honor graduates. 


Page VI - 7, new paragraph: 
Former commissioned officers of any component of the Army of 

the United States who. were honorably discharged because of physical 
disqualification after 31 Aug. 1940, and are inducted into the Army, 
will, if found physically qualified for retention in the military 
service, be reappointed in the Army of the United states in the grade 
formerly held and given appropriate assignmen~ in the arm or service 
to which formerly assigned. Sec. II, Cir. 172, WD, 2 May 1944. The 
same rule will apply to individuals who have successfully completed 
the ROTC course and were denied commissions because of physical dis
qua1ifioation and are inducted into the Army within 5 years subsequent 
to graduation. Applioations are submitted through ohannels to ~e 
Adjutant General with report of final type physical examination. 
This procedure constitutes an exception to the provisions of AR 605-10 
pertaining to the reappointment of former officers, which ordinari ly 
require appearance before a board of offioers. 

Page VI - 10, first sentence, last paragraph, should read: 
A de facto officer may retain such compensation as has been 

paid hiilfor services actually· rendered in the office, provided 
it does not exceed the rate of pay prescribed for the higher grade 
which he has occupied as a de facto officer. 

Page VI - 14, footnote 4: 
. This statutory rule for determining the "date of rank" of Reserve 

and National Guard offioers applies only with respect to the "date 
of ra.nk" in the grade in whioh oalled to aotive duty. When an offioer 
is promoted while serving on aotive d~ty, his "date of rank" in the 
new higher grade will, in the absence of other instruotions, be the 
date of the order announoing the promotion. 

-
Page VI - 19, footnote 6. 

A new pamphlet has been issued CAR 605-12, 3 Feb. 1944, "Tem
,porary Promotions in the Army of the Uni ted States" ) which supersedes 
the WDcircu1ars· 01ted in footnote 6. 
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CITlZEN,SHIP AND NATURALIZATION 
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CHAPTER 1 - ACQUISITION OF CITIZENSHIP 

The terms "citizenship" and "nationality" refer to the 

status of the individual in his relationship to the state and are 

often used synonymously. "Nationality", however, has. a broader 

meaning than "citizenship". A "citizen" is a person who is en

dowed with full political and civil ri~ts in the body politic of 

the state. The term "national" applies to a citizen and, as well, 

to a person who, although not a citizen, owes permanent allegiance 

to the state and is entitled to its protection, as, for example, 

. 1 
a native of an outlying possession of the United States. A 

.residsnt alien is not a national of the United States, regardless 

of the length of his residence or of the fact that he has taken 

out 	his "first papers".2 

Citizenship in the United States may be acquired by 

birth or by naturalization. The atatute~ relating to the acqui

sition of citizenship and nationality by birth and by naturaliza

1. 	 3 Hackworth, Digest of International Law, sec. 220. This 
distinction between "citizen" and the more inclusive term 
"national" is draym in section 101 of the Nationality Act 
of 1940 (54 Stat~ 1137; 8 U.S.C. 501).· 

2. 	 Sec. 101, Nationality Act of 1940 (54 Stat. 1137; 8 U.S.C. 
501) • See alao the definition of "alien enemy" in act 16 
April 1918 (.40 Stat. 531; 50 U.S.C. 21; M.L. 1939, Sup. II, 
sec. 2180a). 
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tion have been codified in the Nationali t;r Act of 1940, as 8.I:1~nded.3 

The Fourteenth Amendment to the Constitution declares 

that "all persons born or naturalized in the United states, and. 

subject to the jurisdiction thereof, are citizens of the Unitec.. 

States * * * ".4 The circumstance of birth wi thin the United 

States makes one a citizen thereof even if his parents we~e at 

the time aliens, provided they were not by reason' of diplomatic 

character, or otherwise, exempted from the operation of its laws. 5 

The Nationality Act of 1940 also confers nationality ane citizen

ship, or nationality without Citizenship, upon persons born ab~oad, 

under specified conditions, to parents of whom one or both are 

citizens, o~ nationals but not citizens. 6 

The p::"imary method of aC<luirinc ci tizensh::'p other than 

by birth is direct naturalization in the ::'nrH v::.c.ual' s own :~iC::t 

in accordance with prescribeC'_ judicial procedure. A (' ~~'ivative 

method of naturalization is recognized, under certain comUtions, 

3. 	 Act 14 Oct. 1940 (54 Stat. 1137; 8 U.S.C. 501). 

4. 	 The Nationality Act of 1940 restates the constitutional rule 
as to citizenship by birth.(54 Stat. 1138; 8 U.S.C. 601) and 
defines the term "United States" to mean continental Un! teet 
States, Alaska, Hawaii, Puerto RiCO, and the Virgin Islanc.s 
(54 Stat. 1137; 8 U.S.C. 501). 

5. 	 United States v. Wong Kim Ark, 169 U.S. 649. 

6. 	 54 Stat. 1138-1139; 8 u.S.C. 601, 602, 603, 605. 
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to a child born outside the United States of an alien parent who 

becomes naturalized while the child is under the age of 18 years. 7 

The law at one time similarly conferred citizenship by derivative 

naturalization to an alien woman up~n her marriage to a citizen 

of the United States, provided that she was a person who might 

herself be lawfully naturalized; and citizenship so acquired might 

be retained after termination of the marital relation. 8 Under 

present statutes, however, marriage of an alien to a citizen of 

the United States does not confer citizenship of the United States. 9 

The naturalization of aliens is a judicial proceeding 

in the United States. 10 Contrary to the rule in many other coun

tries where naturalization depends in each indij1dual case upon 

7. Secs. 13, 314, Nationality Act of 1940 (54 Stat. 1145; 8 
U.S.C. 713, 114; M.L. 1939, Sup. II, seo. 555). 

8. 	 R.S. 1994; sec. 4, act 2 March 1907 (34 Stat. 1229). 

9. 	 Prior statutes which recognized naturalization by marriage to 
a citizen were repealed by act of 22 September 1922 (42 Stat. 
1022) without their repeal affecting, however, citizenship 
previously acquired thereunder. Under the Nationality Act of 
1940, certain of the usual requirements for naturalization 
are relaxed for aliens married to 'United States citizens. 
(54 Stat. 1144-1145; 8 U.S.C. 710, 711). 

10. 	 Exclusive jurisdiction to naturalize persons as citizens has 
been conferred by statute upon the federal district courts 
for the various states and territories, and also upon state 
and territorial COU",·ts of record having general jurisdiction. 
Sec. 301, Nationaljty Act of 1940 (54 Stat. 1140; 8 u.s.c. 
701) • 

http:States.10
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the discretion o~ the proper governmental agency, an alien who 

seeks American citizenship has the statutory right to have his 

petition heard by a judicial tribunal, and, i~ the requisite ~acts 

are estab~ished, the right to receive a certi~icate o~ naturaliza

11
tion, provided he is not subject to racial or other statutory 

disquali~ication.12 

As a general rule, naturalization may only be accomp

lished in accordance with the procedure prescribed in the Nation

ality Act o~ 1940. The applicant ~iles with a court having 

naturalfzation jurisdict"ion a signed declaration o~ his intention 

to become a citizen o~ the Uhited states, which coptains certain 

speci~ied in~ormation, including his correct name, place o~ resi

dence, age, occupation, place o~ last ~oreign residence, and 

details o~ his entry into the United States. 13 He thereby secures 

11. 	 Tutun v. Uhited States, 270 U.s. 568. 

12. 	 The right to become a naturalized citizen is lim+ted to "white 
persons, persons o~ ~rican nativity or descent, and descen
dants o~ races indigenous to the Western Hem1sphere"(sec. 303, 
Nationality Act o~ 1940; 54 stat. 1140; 8 U.S.C. 703). Con
viction by a crourt-martial o~ desertion ~rom the armed ~orces 
o~ the Uhited States in time o~ war, disquali~ies a person 
~or citizenship (sec. 306, Nationality Act o~ 1940; 54 Stat. 
1141; 8 U.S.C. 706). EIleiDy aliens are not absolutely disqual
i~ied, but they may become naturalized only under certain con

'ditions 	and upon 90_days' notice o~ hearing to the Commission
er Q~ Immigration and Naturalization (sec. 326, Nationality 
Act o~ 1940; 54 Stat. 1150; 8 U."S.C. 726). 

13_. 	 Sec. 331 (54 stat. 1153; 8 U.S.C. 731). 

http:States.13
http:disquali~ication.12


VII - 7 

his so-called "first papers" and is mown as a "declarant alien ll 
, 

as distinguished from a IInon-declarant alien ll At least two years• 

must then elapse before the next step is taken, the filing of a 

sworn petition for naturalizati~nwhich contains the required 


14
averments. At least five years' continuous residence in the 

United States is required for naturalization, and six months'resi·· 

15dence in the state. The court has jurisdiction to naturalize 

only persons resident within its territorial jurisdiction. 16 Abil

ity to speak the English language is prescribed as a condition to 

naturalization. 17 

A preliminary hearing upon the petition is conducted by 

a member of the Immigration and Naturalization S~rvice of the 

Department of Justice. who makes findings and recommendations 

18thereon to the naturalization court. The final hearing upon 

the petition is held in open court no less than 30 days after the 

filing of the petition. 19 Before being admitted to citizenship, 

14, Sec, 332 (54 Stat. 1154; 8 U.S.C. 732) . 

15, Sec. 307 (54 Stat. 1142; 8 U.S.C. 707) 0 

16. Sec. 301 (54 Stat. 1140; .8 U.S.C. 701) . 

17· Sec. 304 (54 Stat. 1140; 8 U.S.C. 704) . 

18. Sec. 3;3 (54 Stat.• 1156; 8 U.S.C. 733) . 

19. Sec. 334 (54 Stat. 1156; 8 U.S.C. 734) . 

http:petition.19
http:jurisdiction.16


VII - 8 


the petitioner is requlred to take an oath in open court, renounc

ins his former allegiance and swearing to support and defend the 

Constitution and laws of the United States against all enem1es. 20 

A schedule of fees is set out in the statute for the 

21filing and issuing of declarations, petitions 'and certificates" 

Some of the foregoing requirements are relaxed under 

the Nationality Act of 1940 in favor of certain classes of perso~s, 

including the following: an alien married to a United States 
22

citizen; a child, born abroad, under 18 years of age,who is a 

, 23
permanent resident ,and has one parent who is a ci then; a child, 

under 18 years o~ age, adopted by United States citizens;24 a 

woman who has lost her United States citizenship under prior 

statutes by marriage to an alien;25 a person who lost his citizen
, 26 

ship 	by serving in the armed forces of another country; a former 

20. 	 Sec" 335 (54 Stat. 1157; 8 U.S.C. 735). 

21. 	 Sec. 342 (54 Stat.,116lj 8 U.S.C. 742). 

22. 	 Secs. 301, 311 (54 Stat. 1144-1145; 8 U.S.C. 710, 711). 

23. 	 Sec. 315 (54 Stat. 11~6~ 8 U.S.C. 715). 

24. 	 Sec. 316 (54 Stat. 1146; 8 U.S.C. 716). 

25. 	 Sec. 317 (54 Stat. 1146; 8 U.S.C. 717). By act of 2 March 
1907 (34 Stat. 1228) an American woman lost her citizenship 
by marriage to an alien. This statute was repealed by ~ct 
22 September 1922 (42 Stat. 1022). 

26, 	 Sec. 317 (54 Stat. 1146; 8 U.S.C. 717); sec. 323 ('54 Stat, 
1149) as amended by act 2 April 1942 (56 Stat. 198; 8 U.s.C., 
Sup. II, 723). 

http:enem1es.20
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citizen, under 25 years of age, who lost citizenship through the 

27 	 .
expatriation of his parents; and a person who has served honor-· 

ably at any time in the Uhited States Army, Navy; Marine Corps or 

28Coast Guard fora period or periods aggregating three years.

CHAPTER 2 - EXPEDITIOUS NATURALIZATION 

OF PERSONS SERVING IN THE ARMED FORCES· 


UNDER THE SECOND WAR POWERS ACT 


A more liberal and expeditious naturalization procedure 

for persons serving honorably in the armed forces during the pres

ent war, was provided in Title X of the Second War Powers Act, 1 

by way of amendment to the Nationality Act of 1940. 2 

In making naturalization easier for aliens serving in 

the armed forces, Congress may have taken into account that the 

Selective Training and Service Act of 1940 was amended on 20 Decem

28, 	 Sec. 324 (54.Stat. 1149; 8 U,S.C, 724), Neither declaration 
of intention nor residence within court's jurisdiction are 
req,uired., The five-years' continuous res~dence requirement 
is eliminated if petitioner is still in the service or was 
within 6 months precening filing of petition~ 

1. 	 Act 27 March 1942 (56 Stat. 182-183). 

2, 	 Sec. 701-705, added to act 14 Oct. 1940 (8 u.s.c., Sup. II, 
1001-1005; M.L. 1939, Sup. II, sec, 2269). 
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ber 19413 to make- liable for military serviee "every IlIf!.le citizen 

of the United States and every other male person residing in the 

United States"between the ages of 18 and 65. Under the act, as 

amended, a neutral alien may apply prior to induction to be 're

lieved from liability, to serve, but in doing so, will forfeit his 

, 	 4right to become a citizen. Enemy aliens are also subject to 

military service'under the act, as amended, when "acceptable to 

the land or naval forces".5 

Under the liberalized procedure authorized by Title X 

of the Second War Powers Act,6 aliens serving in the armed forces 

3. 	 55 Stat. 845; 50 u.s.c., Sup. II, 303; M.L. 1939, Sup. II, 
sec. 2225 -3 (a) • As originally enacted. (54 Stat. 885) the 
Selective Training and Service Act had applied only to citi 
zens and resident declarant aliens; it had followed the Se
lective Draft Law of 1917 in this regard .(40 Stat, 77; 50 ,rr. S. C. 202). 	 ' , ' 

4. 	 55 Stat. 845; 50 u.s.c., Sup. II, 303; M.L. 1939, Sup. II, 
sec. 2225-3(a). . 

5. 	 Ibid. Enemy aliens may not be conscripted lito truce part 'in 
the operations of war' directed against their own country" by 
international law convention to which the United States is a 
party. Art. 23(h), Annex to Hague Convention No. IV, 18 Oct. 
1907. The exemption granted to the enemy alien may b~ waived 
by him. JAG 220.8, 9 May 1918; Dig, Op. JAG, 1912-40, sec. l. 
If the enemy alien should be captured by the state of which 
he is a national, ,he is not entitled to be treated as a pri 
soner of war under rules of international law and may be put 
to death, SPJaA. 014.33, 14 Aug. 1942; I Bull. JAG 192, sec. 
2269. 

6. 	 Act 27 March 1942 (56 Stat. 182; 8 U.S~C., Sup. II, 1001; 
ML. 1939, Sup. II, sec. 2269). 
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are relievedin.the following respects of the requirements upon 

which the~r applications for citizenship would, otherwise be con

ditioned: 7 . 

(l~ 	 The racial disqualifications are inapplicable. 

(2) 	 No declaration of intention is necessary. 

(3) 	 No period of residence within the United states 
or within any state is required. 

(4) 	 Thepetitioner is not ,required to be able to 
speak: the English language or sign his nB.l!.e to 
the' petition • 

(5) 	 The petition for naturalization may be filed in 
any court having naturalization jurisdiction 
regardless of-~he residence of the petitioner. 

(6) 	 Tohe petitioner may be naturalized immediately 
if prior to the filing of,the petition he and 
the required witnesses' have been examined by a 
representative of the IMmigration and Natura
lization Service. 

(7) 	 If the petitioner is not ¥ithin the jurisdiction 
of any natUralization court, he may be natura
lized by an authorized representative of the 
Immigration and Naturalization Service without 
appearance in court. 

(8) 	 No fee may be charged in connection with the 

proceedings. 


(9) 	 Enemy aliens are relieved from the restrictions 
which would ,otherwise govern their naturaliza
ti9n; the 90 day notice requirement may be waived 
by the Commissioner of Immigration and Naturali 
zation, in his discretion" 

7. See pp.VII - 6- viI -, 8, sUEr~o 
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The 	requirements under the Second War Powers Act are, 

simply.that the petitioner be lawfully admitted to the Uhited 

States, a resident thereof at the time of his enlistment or in

duction, and have served honorably in the armed forces during the 

8present war. with the petition, there must be filed ,affidavits 

of at least two credible citizens attesting the petitioner "to 

be a person of good moral character, attached to the principles 

of the Constitution of the United States and well disposed to 

the good order and happiness of the United States!?, and proof of 

his military service as shown either by a copy of his record of 

service duly authenticated by the War Department or by affidavits 

of at least two members of the milita+y forces of noncommissioned 

grade or higher, who are citizens, 

A petition for naturalization under Title X of the Sec

ond War Powers Act must be filed not later than one year after the 

termination of the effective period of other titles of the acto 9 

8, 	 The requirement of nservice'~ contemplates active military 
service, Alien selectees who, immediately upon induction, are 
transferred to the Enlisted Reserve Corps and relieved from 
active duty', and aliens commissio:q.ed temporary officers (AUS) 
but not called to active duty, are ineligible for expeditious 
naturalization under the Second W~ Powers Act, SPJGA 1942/ 
5000, 24 OcL 1942; I Bull. JAG 279, sec ° 56L' 

9. 	 Act 27 March 1942 (56 stat ° 182; 8 u"s,Co, Sup II, 1001; Mo0 

Lo 1939, Sup" II, sec 2269) ° The time limit prespribed fo'r 
other titles of the Second War Powers Act is 31 December 1944 
or such earlier time as Congress by concurrent resolution, or 

o 
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The basic administrative procedure which the War Depart

ment has adopted to effectuate the naturalizatlon of aliens in the 

service under the provisions of Title X of the Second War Powers 

Act, is set forth in Circular No, 193, 27 August 1943. 10 

All noncitizens enlisted, inducted or appointed in the 

Army of the United States are to be advised of thelr right to 

apply for citizenship upon their arrival at reception centers. l1 

From there they are sent to replace~ent training centers,12 where 

they are again advised of their right to apply for citizenship. 

Whether or not the noncitizen desires to apply is there noted on 

his service record,13 It will be made clear to him that neither 

his failure to apply nor the rejection of his application will in 

any way affect determinations concerning his assignment to an 

14 overseas theatre, 

9. 	 (conto) 

the President, may designate. Sec. 1501, act 27 March 1942 

(56 Stat, 187; 50 U,S,C" Sup. II, 645; M,L, 1939, Sup, II, 

sec" 2273), 


10. 	 This circular supersedes Cir, 120, WD, 24 Apr, 1942, as amended. 

lL 	 Pare 4~, Cir. 193, WD, 27 Aug, 1943, 

12-. 	 Noncitizens will not be sent directly to units from peception 
centers except upon specific direction of the War Department, 
Ibid, 

13. 	 Ibid. 

14. 	 Ibid. 
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Commanding 9fficers of posts, camps and stations are 

directed to establish liaison with the nearest office of the 

United States Immigration and Natura~1zation Service, and to se

cure from it a supply of blank preliminary application forms for 

distribution among eligible and worthy noncitizens within the 

command. 15 Commanding officers are to desigriate a properly in

structed individual to info~nonc1tizens of their right to apply 

for citizenship, to assist persons who desire to make application, 

and to expedite by all practicable means completed action on the 

application prior to the applicantis transfer to another post, 

camp or station. 16 

The preliminary application form, imme~iately upon its ex

ecution, is forwarded by the post, camp, or station commander to th~ 

nearest office of the Immigration and Nat~alization Service. There

after the immediate conlllmuding officer of the appligant takes such 

steps as are necessary to ascertain whether the applicant 1S worthy 

of Citizenship.17 When advice is received from the office of the 

Immigration and Naturalization Service that it. is ready to proceed 

with the examination of the applicant and his witnesses and the 

15. Pars. 4~, 4£, ido 

16. Par. 4~, ido 

17. Par. 4~, ida 
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preparation of a formal petition, the applicant's immediate com

manding officer prepares a certificate for attachment to the pre

liminary application form, attes.ting to the applicant's military 

status, honorable service of at least 30 days, good moral charac

ter, and approv~l of the applicationo 18 The Immigration and 

Naturalization Service will not favorably consider the application 

without a certificate of approval of the immediate commanding 

officer 019 

Arrangements ~e to be made with nearest office of the 

Immigration and'Naturalization Service for the examination of 

applicants and witnesses, the preparation and filing 9f formal 

petitions, and hearings thereon0 20 The certifi9ate of\naturaliza

tion issued to the soldier is filed with his Army recor~s until he 

is honorably separated from the service,2l 

18. 	 Applications will not be approved until the applicant has 
been ih the active service at least 30 days and unless, in 
the opinion of the immediate commanding officer, the noncit 
izen will make a loyal and useful citizen of the United States. 
If the applicant's charac'ter and service do not warrant appro
val, ~isapproval will be indicated·on the form 0 Par 0 4d, ida 

19. 	 Ibid" 

20< 	 Pars 0 4e, 4f, 5a, id, Wherever possible, arrangements will 
be made~to have-these matters conducted at the same time and 
places to minimize loss of time frommili tary duties of the 
personnel i~volvedo 

210 	 Par. 6£1 ido 
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Overseas commanders having eligibl~ and worthy nonciti 

zens in their commands who desire citizenship are to communicate 

22wi th 	the nearest authorized official to make arrangements for 

the consideration of applications from such noncitizens. Gener

ally at overseas stations the examinaUon, filing of formal peti 

tion, hearing and grant"ing of naturaHzation are conducted at one 

time by the Immigration and Naturalization Service officialo 23 

Because of the extreme difficulty of accomplishing naturalization 

at overseas stations, commanding officers are directed to make 

every reasonable effort to have completed action taken on each 

application prior to the applicant's transfero 24 

22. 	 The list of consular officers of the Department of State in 
various parts of the world who have been designated to act 
as representatives of the Immigration and Naturalization 
Service under sec 702 of the National1ty A.c,t of 1940, as0 

amended, Is set'out in par·, 9, Ciro 193, WD, 27 Aug. 19430 

23 	 Par, 8, Ciro 193, WD, 27 Aug 0 19430 

24. 	 In the event an applicmlt is transferred from the post, camp, 
or.station at which a preliminary application form was exe
cuted, before citizenship· is granted or denied, certain pre
scribed information regarding the matter will be furnished 
the Enlisted Branch, Office of The Adjutant Generalo Par. 7, 
id. 
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CHAPTER 3 - LOSS OF CITIZENSHIP 

The 	means by which a person may lose his United States 

citizenship are set out exclusively in the Nationality Act of 


1
1940.

Citizenship is forfeited in the event of conviction by 

a court-martial of deserting the military or naval service in 

time of war. 2 P'orfei ture similarly results from the commission 

of any act of treason against the United States for which the 

individual is convicted by court-martial or by a court of compe

tent j-urisdiction. 3 

The taking of an oath or other formal declaration to 

a foreign state will effect the loss of United States citizen

ship, as will voting in an election or plebiscite in a foreign 

state, or accepting any office under the government of a foreign 

4state for which only nationals of such state are eligible. 

Service in the armed forces of a foreign state involves the loss 

of citizenship if a foreign oath of allegiance is taken. Even 

1. 	 Sec. 408 (54 Stat. 1171; 8 U.S.C. 808) . 

2. 	 Sec. 401 (54 Stat. 1168; 8 U.S.C. 801; M.L. 1939, Sup. II, 
sec. 558). 

3. 	 Ibid. 

4. 	 Ibid. 
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wi thout taking such an Qath citizenship will be lost if the per

son 	had dual nationality in both the United,States and the 

country with whose forces he serves, provided the service is not 

expressly authorized by laws of the United Stateso 5 

The formal renunciation of citizenship before a diplo

matic or consular officer of the Uhited States in form prescribed 

by the Secretary of State will effectively terminate United States 

citizenship. Similarly, loss of citizenship follows naturaliza

tion in a foreign state, provided that a child will not lose 

citizenship by the foreign naturalization of a parent until the 

child attains 23 years of age without acquiring permanent resi 

. 	 6
dence in the United States. Persons who have become United 

States citizens by naturalization may lose such citizenship by 

taking up residence in a foreign state for a certain length of 

time. 7 

The Nationality Act of 1940 prescribes the judicial 

5. 	 Ibid. 

6. 	 Ibid. 

7. 	 The rule is subject to specified exceptions, such as resi 
derice abroad on account of ill health., studies, and repre
sentation of an American COI).cern (54 Stat. 11]0; 8 U"SoC" 
806) . Unless one of the exceptions applies, 2 years i contin
UOU8 residence in the foreign state of which he was formerly 
a national, or 5 years' residence in any other foreign state, 
may effect 1088 of Amet'ican citizenship (54 Stat, 1170; 8 
u.S.C.804). 
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procedure for revoking citizenship acquired illegally or through 
8 	 . .. . 

fraud. Servicemen who have been naturalized under the special 

procedure authorized by Title X of the.Second War Powers. Act may 

have their citizenship revoked if they are subsequently dishon

orably discharged. 9 

8. 	 Sec. 338 (54 Stat; 1158; 8 u.s.c. 738). 

90 	 56 Stat. 183; 8 u.s.c., Sup 0 II, 1004; MoL. 1939, Sup_ II, 
sec. 22690 The citizenship of such s.ervicemenis, of course, 
also· subjeGt to forfeiture or revocation upon any of the 
grounds heretofore mentioned and applicable to all natural
ized citizens. 





ADDENDA 


Page VII - 6, footnote 12: 
"Chinese pe,rsons or per-eons of Chinese descent" have been 

added to the list of persons eligible to become naturalized ci ti 
zens, by act of 17 Dec. 1943 (Public Law 199, 78th Cong.) amending 
sec. 303, Nationality Act of 1940. 

Page .VII - 17, line 4, 
Act of 20 Jan. 1944 (Public law 221, 78th Cong.; Bull. 2, WD, 1 

Feb. 1944) amends sec. 401 (g) , Nationality Act of 1940, to provide 
that court-martial conv1c~ion of wartime desertion wi11 effect loss 
of -oi tizenship only if .thereis separation from the servioe by dis
missal or dishonorable disoharge as the result of such conviotion; 
and further that oitizenship los-:t; by oonviction of wartime desertion 
(whether prior or ~ubsequent to the aot) is restored by restoration 
to active dut,yin time of war or reenlistment or induotion in time 
of war wi th permission of oompetent author! ty (whether prior or sub
sequent to the ao~). 
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CHAPTER 1 - PAY 

1. 	 General 

The material of this Part is devoted almost exclusively 

to the general laws, regulations and schedules under which person

nel of the Army of the United states receive pay for military duty 

performed and allowances for rated or actual expenses incurred 

while performing that duty. Since the "Chief of Finance, under 

the authority of the Secretary of War, is charged with the dis

bursement of all funds of the War Department, including the pay 

of the Army",l no attention will be paid to fiscal, accounting, 

and administrative matters concerning pay and allowances. Accrual, 

stoppage, forfeiture, and allotment of pay will be discussed. 

The current basic legislation governing pay of the Army 

is the Pay Readjustment Act of 1942, as amended. 2 As in earlier 

1egis1ation,3 the act classifies Army personnel into commissioned 

1. 	 Sec. 9a, National Defense Act (10 U.S.C. 172; M.L. 1939, sec. 
70) • Payment of troops isa function of connnand. Cir. 114, 
WD, 5 May 1943. 

2. 	 Approved 16 June 1942, effective 1 June 1942 (56 stat. 359; 
M.L. 1939., Sup. II, sec. 1371c-1; BulL 28, WD, 1942), as 
amended, inter alia, by act 2 December 1942 (56 Stat. 19?7; 
37 u.s.c. 191).~e section numbers in this Chapter, unless 
otherwise noted, are those of the Pay Readjustment Act of 
1942> as amended. The act is set out in M.L. 1939, Sup. II, 
Chapter 26a.· 

3. 	 The previous basic compensation act, now repealed together 
with other 1esis1ation inconsistent with the 1942 act, was 
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4officers, warrant officers, enlis'tea. men and female nurses, and 

prescribes pay and allowance schedules for the several grades of 

rank in the Regular Army.5 The act also provides that no person 

affected by the act shall suffer any reduction in the payor al 

lowances to which entitled on 1 June 1942, the effective date of 

3, (cent.) 
that of 10 June 1922 (42 Stat. 625). The new legislation 
was designed to provide increased compensation and eliminate 
many of the complexities and inequalities existent in prior 
laws and results in the equalization of the pay of those of 
the same grade and length of service in the several compon
ents of the Army of the United States, S. Repts. 1185, 1624, 
77th Congress. 

4. 	 Sec 0 13 places feI!1ale nurses in 5 annual pay grades" ($1080 
$1800) and provides additional sums ($600 - $2500) based on 
positions held, and the rental and subsistence allowances 
established for officers of the first pay period. For the 
duration of the present war and six months thereafter, how·
ev~r, the act 22 December 1942 (56 'Stato 1072; 10 U.S.C. 164; 
M.L. 1939, Sup. II, sec. 2165f-l) grants to members of the 
Army Nurse Corps (see Part V, Chapter 2, supra) the SB--rne rel 
ative rank, pay and allowances as are provided for commis
sioned officers without dependents. 

5, 	 Personnel of the reserve forces when on active duty in the 
service of the United States and personnel of the National 
Guard when in Federal service or when performing the duties 
provided for by sections 94, 97, and 99 of the National De
fense Act (see Part 'V, Chapter 3, supra) receive the same pay 
and allowances as are authorized for persons of corresponding 
grade and length of service in the Regular Army (secs.· 3, :14). 
Selectees receive the pay and allowances provided for other 
enlisted men of like grade and length of service in the com
ponent.to which assigned. Selective Training and Service 
Act of 1940, as amended (54 Stat. 886;50 U.S.C. 303; MoL. 
1939, Sup. II, sec. 2225-3(d)). See Part V, Chapter 8, supra. 
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the act. The act has been implemented by Executive Orders and 

Army Regulations and interpreted in decisions of the Comptro'ller 

General of the United states, opinions of The Judge Advocate Gen

eral and Bulletins of the Finance Departmento 

2 • ~es of Pal: 

Compensation is based on the grade held, with percentage 

-increases for length of service and certain types and places of 

duty and stated sums for other types of duty and for meritorious 

service Army pay is divided into the following five categories:0 

(a) Base 
(n) Longevity 
(c) Additional 
(d) Retirement 
(e) Separation 

Additional pay «c) above) is subdivided into the following types: 

(1) Fot"eign Duty 
(2) Sea Duty 
(3) Aviation 
(4) Parachutist 
(5) Distinguished Ser.vice Awari 
(6) Arms Qualfication 
(7) stenographic 
(8) Aide 
(9) Mount 


(.10) 1>iving Duty 


ao Base Pal.:. Conmdssioned officers in the gt"ades from 

colonel to second lieutenant usually receive the basic pay and 

-allowances provided for those in the sixth to the first pay per. 
iods respectively. 1 T'uese arinual amounts ace $4000, $3500, $3000, 

L Sec. 1 (M.L. 1939, Sup. II, seco 1371c-l); see Table I, column 
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$2400, $2000, and $1800. When, however, officers below the grade 

of colonel complete a certain number of years of service they be

come entitled to receive the pay and allowances of the next higher 

pay period. Thus, a captain with 17 years of service receives the 

base pay and allowances of the 4th pa~ period. 2 

With a few exceptions,3 the pase pay of warrant and 

flight officers falls into the first four pay periods provided for 

commissioned officers, but length of service does not entitle them 

to higher base pay. The maximum pay and allowances payable to a 

4warrant officer is $458.33 per month. 

1. 	(cont.) 
3, at end of this chapter. By act 7 July 1943 (Public Law 
114, 78th Cong.; Bull. 14, WD, 16 July 1943), warrant officers 
temporarily commissioned in the Army of the United States und~r 
the act 22 Sept. 1941 (see Part V, Chapter 9, supra) are not 
to have their pay and allowances reduced below that vO which 
entitled at the time of such temporary appointment. Section 1 
of the 1942 pay act allows full time contract surgeons the pay 
and allowances of the second pay period. 

2. 	 Sec. 1; see Table I, column 2. In time of war an officer serv
ing with troops operating against the enemy who, under compe
tent orders, exercises a command above that pertaining to his 
grade is entitled to receive the pay and allowanc~s of the 
grade approp~iate to the command exercised but not above the 
pay of a brigadier general. Act 26 April 1898 (30 Stat. 365; 
10 U.S.C. 694; M.L. 1939, sec. 1428). Par. 3, AR 35-1620, 1 
Jan. 1930, states that when a command devolves upon an-officer 
by reason of his seniority, he is not entitled to the addition
al pay for exercising command higher than that pertaining to 
his grade. 

3. 	 See Table II, column 2, at end of this chapter. 

4. 	 Sec. 8. 
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For pay purposes, enlisted personnel are divided into 

seven pay grades, master sergeants and first sergeants occupying 

the first grade with base pay of $138 per month and privates fal

ling in the seventh grade at $50 per month. Base pa1 increases 

only with promotion. 5 

6b. Longevity Pal. Commissioned officers, warrant 

officers,7 enlisted personnel,8 and nurses9 receive a 5 percent 

increase in the base pay of the pay period or pay grade after each 

3 years of specified service up to 30 years. The same service 

which is counted for longevity pay purposes is also counted for 

pay period purposes in the case of commissioned officers. Thus, 

a second lieutenant with less than five years' service is in the 

first pay period. At the end of four years of service he receives 

$157.50 per month; after completing five years he would increase 

his base pay and move into the second pay period and be paid at the 

rate of $175'.00 per month; and after completing six years he would 

increase his longevity pay and receive $183.33 or $166.67 (base 

5. Sec. 9; see Table IV, at end of this chapter. 

6. Secs. 1, 3, 3A. 

7. Sec. 8. 

8.Sec. 9. 

9. See note 4, supra; par. ;21.3, TM 14-250, 1 Mar. 1943. 
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pay 	of second pay period) plus 10 percent (2 periods of 3 years x 
10 

5~) 

Commissioned officers, in computing pay for pay period 

and longevity purposes are credited with full time for any period 

during which they have held commissions in any or all of the fol

lowing~ .Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 

Survey, Public Health Service, Organized Militia prior to 1 July 

1916, active National Guard,11 National Guard Reserve, National 

12Guard of the United States, Officers Reserve Corps, Naval Mil

itia, National Naval Volunteers, Naval Reserve Force, Naval Re

serve, Marine Corps Reserve Force, Marine Corps Reserve, Coast 

Guard Reserve, Reserve Corps or the Public Health Service, Philip

pine Scouts, and Philippine Constabulary13 During the existence 

10c. 	Table I, columns 3, 4, 5, and 6._ 

110 	 Time during which a commission was held in the inactive Na
tional Guard may nQt be counted' in computing longeVity pay, 
22 Comp 0 Gen. 907, 

l~, 	 Time during which a commission was held in the Offioers i Re
serve Corps, even though the officer was .carried in the In- . 
active Reserve, is to be included in computing the longevity 
pay of, a Reserve officer on active duty, 22 Compo Gen, 358; 
SPJGA 1942/4050, :3 Sept 1942,. .0 

13, Certain additional. service by Coast and Geodetic Surveyoffi 
cers and by Regular Army officers in the military service on 
30 June 1922 is also credited, Sec. 1; par, 203,2; TM 14-250, 
1 Mar, 1943. Retired officers recalled to active duty are 
allowed to count fQrpay purposes all the en~ra:ted service, 
.includingtiIrie in which they were in an inactivesta.tus.c 22 
Comp 0 Gan, 664 p 
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of any war and for 6 months thereafter, in computing longevity and 

pay periods, officers are also credited with service as enlisted 

men, 	warrant officers and Army field clerks in the foregoing serv

ices, with a few additions ,14 

Warrant officers receive longevity credit for any active 

Federal service in the Army, Navy, trl8.!'ine Corps, Coast Guard, 

Coast and Geodetic Survey, Public Health Service or their reserve 

components; for service in the active National Guard; and service 

in the Naval Reserve, Marine Corps Reserve and the Coast Guard 

Reserve. 15 

Enlisted persomlel receive credit for longevity pay for 

all active Federal service 1.1. any of the services mentioned in 

----"-----------, 
14. 	 This list of services includes the Regular Army Reserve and 

Enlisted Reserve Corps, 
From the period of enlisted service must -be deducted, 

inter alia, periods of absence on acc01111t of sickness due to 
misconduct, absence without leave, or absence because of mis 
conduct"" 22 Compo Gen, 759; II Bull- ~TAG 79, sec, 1371c-3A; 
see AW 1070 Time of absence on duly authorized leave is 
included in the service which may be counted for longevity 
pay purposes" 27 Comp," Dec" 549; par-" 3f, AR ,35~1680, 5 Aug, 
19420 

150 	 Seco 8; par" 4j, AR 35-2220, 29 Sept" 1942" Par" 315,3., 'IM 
14-250,1 Mar,-1943, states that the s'ervice for which lon
gevity credit is given is active service in any grade in any 
of the services J the time of commission-holding in which, 
entitles commissioned officers to longevity credit at all 
times 0 A warrant officer may count only active and may not 
count inactive service on the retired list either as an en;~ 
listed man or warrant officer 22' Comp" Gen -, 664"0 
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the title of the act16 'or their reserve components; service in the 

active National Guard and in the Enlisted Reserve Corps, Naval 

Reserve, Marine Corps Reserve and the Coast Guard Reserve. 17 

Nurses receive longevity credit for active servipe as 

members of the Army Nurse Corps, Navy Nurse Corps and as Reserve 

. 18Nurses since 2 February 19010 

c.Additional Pay.
(1) Foreign Duty Pay. Commissioned officers and 

nurses are entitled to receive a ten percent increase of base (not 

base and longevity) pay wl1ile on duty in any place beyond the con

tinental limits of the United states or in Alaska and warrant 

officers and enlisted personnel receive twenty percent of base pay 

for similar service" Pay for this type of duty is effective 7 

December 1941 and will conclude 12 months after the termination 

16. 	 The services mentioned are the Army, Navy, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, and Public Health 
Service. Par. 111.;, TM 14-260, 10 Deco 1942, however, 
states that service in the Public Health Service will not 
be counted for longevity pay. An enlisted man may not 
count inactive service in the Officers i Reserve Corps.. 22 
Compo Gen. 732. Time lost under conditions disentitling 
one to active duty pay may not be counted for longevity" 
Par. 111.4, 'I'M 14.,260, 10 Dec. 1942. 

17. 	 Sec. 9. 

18. 	 Effective 22 Dec. 1942. See note 4, ~upra. 
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1of the p~esent war is proclaimed by the Preside~t. 

Foreign duty pay is payable from the date of departure 

from the United States to the date of return, both dates inclu

sive, but is not payable for periods of temporary duty, authorized 

leave or while sick in hospital, if such duty is performed in the 

2
United States. 

(2) Sea Du~y Payo Conunissioned officers and nur~ 

ses3 receive a ten percent and warrant officers and enlisted per

4sonnel a twenty percent increa~e of base pay while on sea duty. 

Generally, sea duty covers that performed wnile permanently 

assigned on a vessel owned or operated by the United States Army 

Transport Service and engaged in transit of the seas as distin

guished from domestic harbor servtceo Service pn Army mine plan

1. 	 Sec. 2; .AR 35-1490, 31 Aug. 19420 

2. 	 Par 0 232.2, TM 14=250, 1 Mar. 1943. Personnel of the Army 
Air Forces performing reconnaissance or patrol flights be
yond the continental limits of the United states from bases 
on the continent are not entitled to foreign duty pay whether 
or not the periods of such flights exceed one day. 21 Compo 
Gen. 1050. When directed by orders, duty in Canada of a tem= 
porary nature not merely incident to or in c.?nnection with 
a. paramount or primary duty tnthel""tInitedsbates ooconi;lt.ltutes° 

foreign duty. 22 Comp. Gen. 437; see MS. Comp 0' Gen. j> B-2581n, 
25 May 19420 The Canal Zone is not included within the mean
ing 	of the term "continental limits of the United States". 
SPJ'GA 1942/5615, 27 Nov. 1942. 

3. 	 See p. VIII - 4, note 4, supra. 
\ 

4. 	 Seco 2; .AR 35-l490j> 31 Aug. 19420 
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ters and sweepers, cable ships, and supply boats moving between 
, 

United States ports, or even while operating within a domestic 

harbor and receiving rations and ~uarters in kind aboard vessel, 

is compensable at the additional rate. Duty on 'board a vessel 

undergoing repairs in the Uhited States for a period of more than 

30 days will not entitle the performer to additional pay unless he 

lives aboard the vessel and receives rations and ~uarters in kind. 5 

(3) Aviation Duty P~l. Flying pay is divided into 

two classes. Officers, warrant officers, enlisted personnel, and 

nurses who, pursuant to orders of competent authority, participate 

regularly and fre~u~ntly in aerial flights under regulations pre

scribed by the President6 receive an increase of 50 percent of 

their pay.7 A second type of avjation pay is provided for in 

__~___~_________~.·e.__.• 

5. 	 Par. 233.3, TM 14~.250, 1 Mar. 1943. Army personnel are enti 
tled to additional pay for sea duty if the conditions of serv
ice at sea exist, namely, service under orders of a department 
and in vessels employed by authority of law 0 Marine travel 
incident to foreign duty is not sea duty. 21 Compo Gen. 1050. 

6. 	 Sec. 18, AR 35=1480, 10 Oct. 1942. The regulations were pre~· 
scribed in E.O. 9195, 7 July 1943 (BulL 35, WD, 16 July 1942). 

7. 	 The pay to which the percentage is added is the total of base, 
longevity, foreign or sea duty, and d.istinguished service 
award pay. .AR 35~,1480, 10 Oc.to 1942; AR 35-1490, 31 Augo 1942; 
par. 50603, TM 14-250, 1 Mar. 1943.9 par. 305, TM 14-260, 10 
Deco 19420 

The $75 per month base pay of aviation cadets includes 
extra pay for flying risk They 8,lso receive a subsistence0 

!'l0ney allowance of $1 per day and are furnished quarters, 
,}'lothing, etc., at Government expense but are not entitled 
to longevity pay. Par 0 1, .AR 35~2580, 12 June 19430 
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annual appropriation legislation and is payable at the rate of 

$720 	per year to certain "nonflying" officers. B 

Flying officers are defined9 as officers who have re

oeived aeronautical ratings as pilots of service types of aircraft~ 

aircraft observers or as other members of combat crews~ flight sur= 

geons, and commissioned or warrant officers undergoing flight 

training. 10 Nonflying officers entitled to additional pay are com= 

missioned and warrant officers and nurses, who do not hold aero

nautical ratings but who, pursuant to orders of competent authority~ 

perform a specified number of flights within certain periods of 

11
time. Enlisted men of all arms and services may qualify for the 

50 percent increase when, under competent orders, they meet the 

flight reqUirements. 12 

8. 	 Military Appropriation Act, 1944 (Public Law lOB, 7Bth Cong.; 
Bull. 13, WD, 9 July 1943). 

9. 	 Act 4 Oct. 1940 (54 Stat. 963; 10 u.s. C. 292 ...1):; Military 

Appropriation Act, 1944~ sU:e!a j note B. 


10. 	 Provision for flight surgeons and trainees is for the dura· 
tion of the war and 6 months. See note 9, !~~~. An avia
tion medical examiner is not a flying officer wi thin the 
definition. 22 Compo Gen. 730. 

110 	 Pars. 221, 317, 32104, 'I'M 14~.250, 1 Mar. 1943. 

12. 	 Par. ·120, 'IM14..260, 1 Dec. 1942. Each enlisted man on duty 
with the Ar.my Air Forces may be required to partic1pateregu~ 
larly and frequently in aerial flights; if he 113 a q~lified 
aircraft pilot or observer or is assigned to pursue a course 
of instruction to qualify as such, he will be required so to 
participate. Pars. 303.1, 303.2, .id~ - 

http:reqUirements.12
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The ·flight requ1re~ents for flying officers and others 

eligible to receive the 50 percent increase in pay and for non- \ 

flying officers to receive the $60 per month are set out in detail 

in AR 35_1480.13 

(4) 	 Parachutist Pay. An officer or warrant off

. icer en.gaged on parachutist duty who is rated as a parachutist or 

is undergoing training for such rating, who is ·assigned or attached 

as a member of a p~achute unit, and for whom parachute jumping 

is an essential part of his ·military duty, receives $100 per month 

as an additional item of pay. Under the same conditions,' an en

listed man receives $50 per month. None may receive parachutist 

14 pay while receiving flying pay. 

(5) Distinguished Service Award Pay. Each en

listed man who has been awarded a medal of honor, distinguished 

service. cross, distinguished service medal,15 distinguished flying 

13. 	 10 Oct. 1942. In general, the percentage increase may be 
earned during 1 month (;1..0 or more flights totaling ·3 hours or 
a minimum. of 4 hours), 2 months (20 or more totaling··6 hours 
or minimum. of. 8 hours), or 3 months (30 or more totaling 9 
hours or a minimum of 12 hOurs). The flat sum may. be earned 
by taking. 3 or more flights within a ninety-day period pur
suant to orders • An "aerial .flight" is a journey in a.n air 
craft, beginning when it takes off from a point of rest and 
terminating when' it next comes· to"a stop. E.O. 9195, 7 July 
1942 	(Bull. 35, WD,16 July 1942). 

14. 	 AR·35-l495, 22 Aug. 1942. 

15. 	 Act 9 July 1918 (40 Stat. 871; 10 u.s.c. 696; M.L.1939, sec. 
1434) • 

http:35_1480.13
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cross, or soldier's med.a116 is entitled, during active service, to 

additional pay at the rate of $2 per month from the date of the 

act or service. The sums are payable for each bar issued in lieu 

of additional medals or crosses, beginning on the date of the 

later awardo 17 A commissioned or warrant officer does not receive 

pay for awards received as an enlisted man, with one exception,18 

(6) Arms Qualification_Pay. The Pay Readjustment 

Act of 194219 authorizes the President to prescribe regulations 

under which enlisted men may receive additional monthly compensa

tion between $1 and $5 for special q.ualification in the use of the 

20 arm or arms they may be required to useo

(7) stenograp~~ic Pay:. Enlisted men detailed to 

serve as stenographic reporters for general courts-martial, courts 

16. 	 Act 2 July 1926 (44 stat, 789; 10 U.S.C. 1430; MoL. 1939, sec. 
1434) • 

17. 	 AR 35-1500, 8 ocL 1942" 

18. 	 The exception is in the case of one who, while serving ~s an 
enlisted man, received a certificate of merit for which he 
was subsequently issued the DistInguished Service Medal. In 
this 9ase $2 per month is payable ~o him. If he had received 
the medal originally, he would not be entitled to the addi
tional sum. MS, Compo Gen" A-26747, 22 May 1929; pars.' 225, 
317, TM 14-250, 1 Mar. 1943. 

19, 	 Sec 0 16, 

20. 	 The regulations setting 'out the graduated amounts of armS 
qualification pay and the conditions of payment (AR 35-2380, 
20 June 1940), have been suspended for the duration of the 
warn Ciro 219, WD, 7 July 1942, 
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of inquiry, mdlitarycammissions, and retiring boards reoeive extra 

21 pay at the maximum rate of 10 cents for each hundred words. 

(8) Aide Pay. Ccmmdssioned officers below the 

grade of major are entitled to additional pay of $200 per year 

when assigned as aides to a major general and $150 per year 

when assigned as aides to a brigadier general. 22 Other general 

officers ~yhave aides assigned but only those aides authorized 

by law mayreoeive the additional pay.23 

(9) 	 Mount Pay. If an offioer of oompany grade pro

vides 	himself with a suitable mount at his own expense, he is or

24dinarily entitled'to additional pay at the rate of $150 per year.

(10) Diving DutrPay. The act of 10 April 194325 

provides additional pay for offioers and enlisted men engaged in 

21. 	 Aot 26 Aug. 19~7 (50 Stat. 805; 10 U.S.C. 699; )(.L. 1939, sec. 
1436); par. 2~, Ai 35-4120, 18 Mar. 1942. 

2~. 	 R.S. 1261 (10 U.S.C. 692. M.L. 193.9, seo. 1421h AR 35-1700, 
10 July 1937. 

23. 	 Fo~ authorized aides, see Cirs. 275,303, WD, 1942. For aides 
to a permanent major general holding ~porary rank of lieutenant. 
geD8ra1,~ see" I Bull. JAG 291" seo. 1421. 

24. 	 Aot 11 Kay 1908 (~5 Stat. 108. 10 U.S.C. 803, M.L. 1939, seo. 
1420) J AR 35-1120, 19 Deo. 1941. The Mi11tary Appropriation 
Aot, 1944, provides that no additional Pay for mO\Jnta shall 
be paid during the ourrent fisoal year. 

·25. 	 Pub1io law 33, 18..th Cong., Btill. " lID, 11 April 1943, see 
AR 35-1485, 10 April 1943, and AR 775-50, 3 Aug. 194~ • 

.. 
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diving duty. Enlisted'menqualified in various classes receive 

additional monthly pay at rates between $10 and $20 ~ the statutory 

limits are $5 to $30 -and at certain footage rates for dives of 

over 120 feet or equivalent pressure. Officers and enlisted men 

on duty as divers in salvage or repair operations in depths over 

90 feet or in less than 90 feet under extraordinarily hazardous 

conditions receive $5 per hour or fraction thereof while so em

ployed. 

d. Retirement Pay. Under certain circumstances, re

tirement pay is payable to all members of the Army of the United 

States although only Regular Army personnel may be retired and 

placed on the retired list. 26 The numerous retirement pay acts27 

generally provide for pay at varying percentage rates of the ac

28tive 	duty pay received at the time of retirement or discharge. 

26. 	 See p. VI - 21.., ~upra, In general the retirement !lay laws 
applicable to commissioned officers are applicable to warrant 
officers and nurses. Pars. 318, 327, TM 14-250, 1 Maro 1943. 

27. 	 The principal enactments are set out in Chapter 27, M.L. 
1939 and Sup. II, and in .AR 35-1760, 10 Aug" 19420 

28. 	 With the. exception of the case of the Gen~ral of the Armies 
of the United states,. the maximum retirement pay rate is 75%. 
other rates, multiplied by the number of years of service for 
which entitled to credit not to exceed 75%, are 4% (eog., 
original appointee over 45 years of age, but if retired for 
physical disablli ty the flat 7510 rate applies); 310 (e. g. , 
warrant officers. of ihe Army Mine Planter Service with more 
than 20 years' service); and 2 1/210 (eog" officer applicant 
for retirement with 15 - 29 years of service may be retired 
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Readjus12n8nt of retirement pay benefits may be made as of 1 June 

i94229 for officers reoeiving retired P8Y'.be£orethat date if, at 

the end ot their aotive status they had had cODIDissioned service 

whiohwould have entitled them to higher p&.1, had the Pay Readjust

ment Aot ot 1942 been in ef'fe-ot at the conolusion ot, their aoti.,. 

status.30 Aotive duty after retirement may be -counted in computing 

retired pay, both .s to pe~centage rates and peroentage iJ1creases. 31 

28. 	 (oont'.) 
at the President's disoretion at'suoh rate)-. By aot 29 June 
1943 (Publio Law 101, 78th Cong.), retirement rank and pay 
in oases ot ,physioal disability are generally related to the 
temporary grade in which' serving at time ot inourrence ot diS
ability. Bnlisted personnel generally receift retirement pay 
at the rate ot 75% ot pay when retired at Jth,e end ot 30. years' . 
s.ervice or after 20 years' servioefor pel'Dl&D8nt physioal in
oapacity incurred in line of duty. 

29. ,'The etfeotiftdate ot the Pay Readjustment Aot of 1942. 

30.SPJGA 1942/3399, 31 July 1942. The Comptroller General has 
held, however, that the provisiOIls ot seo. 3.1, Pay Readjustlnent 
.101; of' 1'942, permitting the oounting. by. otf'icers ot certain 
warrant' and enlisted serviCe tor pay' purposes intble o£ war 
&neStor six monthS thereafter, do not apply-to retired otticers . 
not on aotift duty. MS. Csp.· Gen. B-32302, 28 July 1943 (2 Bull. 
JAG, 323, seo .13716...15). 

31. 	 lIS. -Camp. Gen. 'B-20321, 26 Aug. 1942. .An ealis ted man on the 
retired list who would be eligible to reoeive pension or oom- . 
pensation under laws administered by the Veterana' Adminis
tration, it he. were notreoeiving retired pay, may waive the 
latter Slid eleot toreceift thetormer. late!" he .y waive 
the pension and be restored "to retired pay. .lot· 30 June 1941 
(56 Stat. 396,30 U.S.C. 28b, JI.L•. 1939, Sup. II, .eo. 1089a)•. 

http:iJ1creases.31
http:status.30
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Uhder the provisions of the act 23 Aprii 193032 retire

menttakes'effect on the first day of the month following the 

month in which the retirement would otherwise become effective but 

the rate of retired pay is computed as of the date retirement 

would have occurred if the legislation had not been enacted. 

e. Separation from Service Pay This unofficial classi 0 

fication of pay includes the compensation or donation payable to 

cer~ain Army personnel on being wholly retired, discharged, or 

relieved from active duty.,33 

Regular Army officers34 wholly retired from the service35 

receive one year's pay and allowances of the highest. rank held by 

-,-'~~--..,--~~---------.--.~,---,.---~ 

32. 	 46 Stat. 253; 5 U.S,C. 47a; M,L, 1939, sec, 322a, Under War 

Department policy, one who would normally retire on the first 

or any subse~uent day of the month is held in active service 

'and continues to draw pay and allowances to include the last 

day of the month. If, however, during the interim a longe

vity period or the service re~uisite for a higher pay period 

is completed, the benefit of neither is receivable, Par. 4, 

AR 35-1760, 10 Augo 1942, 


33, 	 Retirement pay is deemed to be sufficiently different from 
the classes of pay discussed in this section as to permit 
separate discussion of ito See sec, ~, supr~, 

34. 	 The rules and regulations governing the pay of warrant offi 
cers and nurses on separation from service are generally the 
same as those relating to connnissioned officerso Pars. 318, 
327, TM14-250, l'Mar. 1943, 

35. 	 These are officers who have become incapacitated for active 
service not as a result of an incident of service and the 
President has determined "wholly" to retire them, Leo, re
turn them to civilian life. See Part v~, Chapter 1, supra. 
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them 	at the time or retirement,36 When Regul~ Army orricers, 

have 	been placed in class B -- not worthy or retention ~- under 

section 24b or the National Defense Act37 and a board has round 

the classiricat10n to be due to the ofricers , neglect, miscon

duct 	or unavoidable habits, they are ulscharged, ir the rinding 

is negative andthe orricers have 10 or more years or commissioned 

service, they are retired at the 2 1/2 percent r:ate (I.e" multi·· 

plied by number or years or service) 'but ir their service is or 

less than 10 years they are discharged with one year's pay,38 

An orricer39 who is honorably discharged ror railure to pass the 

36, 	 R:S. 1275 (10 U,S.C. 984,; M.L. 1939, sec, 324) 

370 Act 4 June 1920 (41 Stat. 773; 10 u, So C. 571; M, L, 1939, Sup, 
II, secs. 141, 225), This section of the act is suspended 
during the national emergency declared by the President on 
27 May 1941. Its place is taken by the act 29 July 1941 (55 
Stat, 606) which provides for removal from the active list 
or of ricers who have performed substandard work or whose re
tention is not justified for "other 'good and surricient rea~ 
sons u

, Removed orricers with leas than seven years' commis
sioned service are honorably discharged and those with seven 
or more are retired (1) at the rate or 7510 of active duty 
pay lr they have more than 30 years commissioned service or 
.have served in the military or naya.l forces at any time be
fore 12 Nov,. 1918; t2) others are retired at the percentage 
product rate of 2 1/2 x number of years of service countable 
for pay purposes, 

38. 	 "Pay'! includes longevity increases and other monetary items 
usually denominated pay but not allowances. United States 
v. Mills, 19? U,S. 223, par 2,AR 35-1740, 1 June 1943. 

39. 	 Regular Army, other than officers of Medical, Dental, and 
Veterinary Corps" See acts' cHedin par, 1, AR 35-1740,1 
June 1943. 
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examihation for promotion by reason of disability not contracted 

in line of duty is entitled to one year's payo40 

When the sentence of an officer dismissed by sentence 

of court-martial does not impose a forfeiture of pay and there is 

no absence without authority or on account of the officer's mis

conduct, pay is due to the date he is chargeable with notice of 

41dismissal. 

Upon release from confinement under a court-martial 

sentence of dishonorable discharge for fraudulent enlistment, a 

donation of $10 is made to' the enlisted man discharged otherwise 

than honorably.42 By act 7 March 194243 men discharged on ac-

If the disability was contracted in line of duty, ~he offi 
cer is retired with the rank to which his seniority entitled 
him to be promoted. Act 1 Oct. 1890 {26 stat. 562; 10 UeS.C. 
932; M.L. 1939, sec. 224a}. 

41. 	 27 Comp. Dec. 13; par. 4, AR 35··1740, 1 June 1943; par. 4, 
AR 35-1620,1 Jan. 1930. The Judge Advocate General has held 
(see p. VIII - 33, note 5, infra) that an officer is entitled 
to be paid monthly ,while awaiting final action on a sentence 
of dismissal, with or without forfeitures. Apparently, there
fore, if regular monthly pay and allowance vouchers have been 
submitted and paid, the sentence will operate only on the 
amounts accrued from the first day of the month in ~hich fi 
nal action is taken. If, however, payments accrued have not 
been made, it would appear that they are forfeited. 

Military Appropriation Act, 1944, supra, note 8. 

56 Stat. 140; 10 U.S.C. 919; M.L. 1939, Sup. II, sec. 1464; 
C 1, 	AR 35-1460, 15 Deco 1924; AR 35-2480, 23 May 1942. A 
fraudulent contract of enlistment is not void but voidable 
only 	at'the option of the Government. A fraudulent enlistee 

http:honorably.42
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count of fraudulent enlistment, who in the judgment of their unit 

commanders are without funds to meet their immediate needs, may 

be furnished a donation not to exceed $10. 44 

When an Air Corps Reserve officer who has not been 8e

lected for a commission in the Regular Army is released from active 

duty that has been continuous for one or more years, the sum of 

$500 is payable to him for ea~h complete year of active service. 

The payment may be prorated for fractions of a year if the release 

from active duty is otherwise than at the officer's request or as 

a result of inefficient or unsatisfactory service. 45 

3. Ac crual of Pay 

The first date on which a particular pay status of an 

officer beings depends on the circumstances ~der which the pay 

status is entered. The pay of the grade in which a new appoint

43. 	 (cont.) 
is not entitled to any arrears of pay unless the Government 
waives the objection but it has been the practice not to 
charge against amounts subsequpntly due the sums already paid 
him. See,' generally, AR 35-1460, 15 Dec. 1924. 

44. 	 The Military Appropriation Act, 1944, made funds available 
for this purpose. These discharged men may also be furnishe'd 
transportation in kind to their homes or other places elected 
by them, the cost not to exceed that to the place of enlist 
ment, induction, or the local Selective Service board. 

45. 	 Act 16 June 1936 (49 Stat. 1524); act 3 April 1939 (53 Stat. 
559); act 3. June 1941 (55 Stat. 2~0;.10 u.s.c. 300a; M.L. 
1939, Sup. II, sec. 1354); thi s payment 1s in addition to pay 
and other benefits otherwise provided. 

http:service.45
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ment is made does not commence until formal acceptance of t~e,ap-. 
pointment is effected. 1 Members of the National Guard, when called 

into the military service of the United states by the President, 

begin to receive pay and allowances on the date of their appear

ance at the company rendezvous. 2 In the case of members of the 

National Guard of the,United states ordered into active military 

service, pay and allowances begin on the effective date of the 

order, if they report in person at the unit rendezvous on that 

date. 3 Organized Reserves personnel receive pay from the date of 

necessary compliance with the order to active duty to the date of 

4
actual relief from duty. 

. -. a 

1. 	 Par. 3.05, 'I'M 14-25.0, 1 Mar. 1943. U::ltll the oath of office 
is taken, the right to pay does not accrue 'but when taken 
relates back to the date of entry on duty ,and entitles the 
appointee to pay andallowarlces for the intervening period. 
See Part VI,' Chapter 1, sec. 2, supra. Although a pr'omotion 
to a higher grade is a new appointment, pay and allowances, 
by reason of the act 14 Oct. 1942 (see Part VI, Chapter 1, 
sec. 6, supra) generally are payable from the date of the 
order ann-ouncing it" assuming such date to have been. ,after 
7 Dec. 1941, 

2. 	 Par. 27~, AR 13.0-1.0, 27 Mar. 194.0. See Part v, Chapter 3, 
supra., 

3. 	 Par: 27b, ide If absent from the vicinity of the rendezvous 
pay begInsfrom the date when travel to the rendezvous or 
training cente:r is begun. Se.e Part V, Chapter 4 ; supra. 

4. 	 Pars. 2b, 21b, AR 35-342.0, 1.0 MB.r. 1943; JAG 21.0.451, 6 April 
1928j sPJGA.I943/62.o3, 7 May 1943. If travel is by airplane, 
.the 	date is that of actual commencement of travel. 2.0 Comp. 
Gen. 3.09. 

http:sPJGA.I943/62.o3
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In the case ~f enlisted men, pay and allowances com

mence on the date of· enlistment.? Inductees under the SelectiVl3 

Training and Service Act of 1940, as amended, begin to receive 

pay on the date. of their induction into the A.rmy of the United 

States, unless immediately they are furloughed to the Enlisted 

Reserve Corps. In the latter case, the rule relating to· the 
, . 	 6

Organized Reserves is applicable. 

4. 	 Computation of Pay 

The daily rate of military pay is one-thirtieth of pay 

at the monthly rate. In the computation of pay for services 

rendered during a fractional part ofa month in relation to ar....nl al 

or mqnthly compensation, each month is considered as consisting 

of' 30 days without regard to the actual number of days in any 

month, thus excluding the 31st day of any calendar month and 

treating February as though it had 3Q days. 

Entry into service during a thirty-one day month and 

continuing until ita end entitles one to pay from the date of 

1entry to the 30th of the month, both dates inclusive. Entry 

5. 	 Par. 107.1 ,TM 14-260, 10 Dec. 1942. A member of the Regular 
Army Reserve (see Part V, Chapter 2, supra), however, is en
titled to pay and allowances only from the date on which he 
is accepted for active duty. Par. 107.2, id. 

0, 	 

6. 	 Par. 107. '5. .id. See Part V, Chapter 5, supra. 

1. 	 Members of Reserve components are paid for the 31st. Par. 
2,£, AR 35-3420, 10 Mar. 1943. 
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during February and continued service until the end of that month 

results in payment of one month's pay less as many thirtieths 	as 

the number of days elapsed prior to the date of entry on duty,. 

Unauthorized absence on the 31st day of a month res'!llts in for·· 

2feiture of one dayVs pay, 

5. 	 Effect of Absence 

When on ordinary or sick leave. of absence, "full pay and 

allowances"l 	are payable to officers otherwise entitled to :pay but 

2when ordinary leave is taken in excess of the t1tatutory limits

only half pay and no allowances arepayabJe 3 Enlisted men when on 

authorized furlough are entitled to full pay and the regulation 

allowance of commutation in lieu of rations, as provided in annual 

appropriation acts and at rates announced annually in War Depart~, 
ment Circulars,4 

. Pay and allowances do not accrue to any person in the 

20 Act 12 ,Tune 1906 (34 Stat, 248; 10 Uos,c. 865; M,L. 1939,sec, 
1483) ; see· AR 35-1340, 22 Sept, 1933, 

1, The term include8 "base, longevity and additiol?-al pay, and 
rental and subsistence allowa.nces, Par, l~ .• AR 35,..1400, 29 
Nov, 1929. 

2. Normally 30 days 
615-275, 16 Feb? 

a year, 
1940. 

See AR 605-·115, 14 July 1942; AR 

3, Par, 1, AR 35-1400, 29 Nov. 1929. No pay and allowances 
crue in case of excess leave by nurses, 

ac

40 Par 0 5, id,; par,8, C 2, 2 July 1943, AR 35-4520, 24 Feb, 1943. 
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military service during unauthorized absences in excess of 24 hours, 

unless excused as unavoidable0 5 Except in cases of unauthorized 

absence of officers resulting from overstaying leaves of absence, 

unauthorized absences of less than 24 hours duration do not affect 

pay 	and allowances whether they are in one day or in two'days.6 

In cases of unauthorized absence, the fiscal ~uestionof whether 

it is absence without leave or in desertion is for administrative 

determinationo? Even where the issue is tried by court-martial, 

however, the administrative determination need not follow the ju

dicial determination. 8 

= 

5. 	 Par. 3a, AR 35-1420, 15 Deco 1939; par 0 20801, 'I'M 14-250, 1 

Mar. 1943 (officer.s) and pars. 11401, 60?, 'I'M 14-260, 10 Deco 

1942 (enlisted men). The Army Regulations cite RoSo 1265 (10 

U.S.c. 841; MoL. 1939, sec. 1443) but the statute seems to 
apply only to officers' pay; see also sec. 6 of the Pay Re
adjustment Act, supra, making officers' rental allowances, 
for example, payable "at all times". In the case of en
listed men, Article of War'lO? and basic principles of con
tract law appear to sanction the regulations. 

60 	 Par 0 2, AR 35-1420, 15 Dec. 19390 In cases of unauthorized 

absence in excess of 24 hours the day of departure is a day 

of absence and the day of return is a day of duty for purposes 

of computing pay and allowances. In the excepted case the day 

of return is a day of absence, whatever the hourn 


?, 	 Par 0 la, AR 35-1420, l? Deco 19390 Only in case of desertion, 

for ex8mple, are the enlisted man's deposits and. interest 

thereori forfeitedo AR 35-2600, 16 May 1936. However, such 

forfeiture cannot .be imposed by sentence of court-martial 0 

MOM, 1928, par. 103~0 


8. 	 Eor example, the. finding of not guilty of desertion does not 
foreclose the administrative finding of unauthorized absence. 
See cases cited in par. l~, .AR 35-1420, 15 Dec. 1939. 
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Personnel in arrest or oonfinement by the oivil authori

ties reoeive nO'pay for the time of suoh absenoe., If, however, 

they are released without trial or are tried and aoquitted, their 

right to pay for the time of suoh absenoe is restored.9 If oon

vioted, oompensation for the period of absenoe may not be paid. lO 

When any offioer or enlisted man is absent from his regu

lar duties'for more than one day due to the effeots of a disease, 

as distinguished from injury,ll whioh is direotly attributable to 

and immediately follows intemperate use of alooholio liquor or 

habit-forming drugs, he is not entitled to pay, as distinguished 

from allowanoes, for the period of absenoe. 12 The same result 

9. 	 Par. 10, AR 35-1420, 15 Deo. 1939. If the oivil detention 

ooours whJle absent without leave, the aotion taken by the 

oivil authorities will not ohange the military status. MCM, 

1928, par. 132. 


10. 	 Par. 11, AR 35-1420, 15 Deo. 1939. Enlisted men awaiting 
trial by oourt-martial or the result thereof are not paid 
until'the result is knO'WIl, unless otherwise direoted by the 
Seoretary of War. This does not apply to allowances. Par. 
l~, AR 35-2320, 1 April 1942. 

II. 	 If the absenoe from regular duties for more than one day is 
due to injury inourred as a result of misoonduot, no loss of 
payor allowanoes results. See AR 345-415, 23 Nov. 1933. In 
the oase of an enlisted man, however, the time must be made 
good. AW 107. Pay and allowanoes do not aoorue to an enlisted 
man after the date of an order exeouting a sentenoe of dishon
orable disoharge nor as long as he remains in oonfinement under 
a similar sentenoe the exeoution of whioh nas been suspended. 
Aot 4 Maroh 1915 (38 Stat. 1065; 10 u.s.c. 876; M.L. 1939, seo. 
1449); see SPJGA 1943/4644, 21 Apr. 1943. 

12. 	 Aot 17 May 1926 (44 Stat. 557; 10 U.S.C. 847a; M.L. 1939, seo. 
1442) • 

http:absenoe.12
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obtains in cases of similar absence on account of the'direct ef

·fects of venereal disease due to misconduct, if the absence is 

within one year following the appearance of the initial symptoms. 

In either case, if the period during which pay if forfeited ex

ceeds one month at anyone time, $5 for each full month during 

which· pay is forfeited is paid for necessary personal expenses. 13 

6. 	 Stoppages and Forfeituresl 

Forfeiture is, in legal contemplation, the sanction which 

attaches to certain conduct and results in the receipt by Army per

sonnel of a lesser amount than is called for by pay schedules. stop

page, properly speaking, is the administrative action by which such 

sanction is applied. In this section as in most War Department pub

lications the terms are used interchangeably to mean the general 

proc·ess by which Army pay is reduced, exclusive of the procedures 
\ 

for detention, deduction and allotment of pay which are separately 

treated, 2 and .nonaccrual for certain types of absence which was the 

subject of the preceding section. 

The 	following are items for which pay of an officer may 

13. 	 Ibid.; see AR 35-1440, 15 Nov. 1933. As long as "full duty sta
tus continues, no pay is lost. SPJGA 1943/6101, 23 April 1943. 

1. 	 See also, sec. 5, supra, and sec. 7, infra. See generally AR 

35--1800, 7 Oct. 1937; AR 35-2440, 20 May 1942; AR 35-2460,· 

21 May 1942. 


2. 	 Infra, secs. 8 and 9. 
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be stopped, listed in the order of precedence as prescribed in AR 

35-2440, 20 May 19q2, for enlisted men's accounts: 

(a) 	 Indebtedness of accountable officers. 3 

(b) 	 Lo~s or wrongful disposition of or damage to mal
itary stores or pr9perty of the United States. 

(c) 	 SUbsistence supplies purchased on credit.5 

( d) 	 Allotments paid before notice of discontinuance 
of them is received.6 

(e) 	 Payments made but disallowed by the General Account
ing Office. 7 

3. 	 R.S. 1766 (5 U.S.C. 82; M.L. 1939, sec. 1516), as restricted 
by the act 16 July 1892 (27 stat. 177; 10 U.S.C. 877; M.L. 
1939, sec. 1516), prohibits payment to persons who are entrusted 
wi th public funds and who are in arrears to the "United States 
and contains a :lim1tation that such stoppage is not to be made 
against commissioned officers Unless the indebtedness is ad
m1 tted, or shown by the judgment of a court or the stoppage is 
made by order of the Secretary of War. McCarl v. Pence, 18 F. 
(2d) 809; JAG 123.5, 10 Apr. 1922; Dig. Op. JAG, 1912-40, sec. 
1516(4), as corrected, I Bull. JAG 186, sec. 1516(4); see also 
BPJGA 1943/6035, 17 April 1943. 

4. 	 R.S. 1303 (10U.S.C. 871; M.L. 1939, sec. 1518); RoS. 1304 
(10 U.S.C. 872; MoL. 1939, sec. 1517); AW 83. 

5. 	 R.S. 1299 (10 U.S.C. 875c; M.L. 1939, sec. 1519)0 

6. 	 Act 2 March 1899 ( 30 Stat. 981), as amended by act 6 Oct. 1917 
(40 Stat. 384; 10 U.S.C. 894; M.L. 1939, secs. 1531, 1619). 

7. 	 The act 26 May 1936 (49 Stat. 1374; 5 U.S.C. 46b; M.L. 1939, 
secs. 1520a, 1628) authorizes withholding the pay of persons 
in the Executive Branch of the Government whenever the state
ment of the account of the disbursing officer has been dis
allowed. 
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(f) 	 Overpayments. 

(g) 	 Illegal payments. 

(h) 	 Rations furnished in the field,8 

(i) 	 Excess baggage transportation charges. 9 

(j) 	 Court-martial fines and forfeitures. 

(k) 	 Forfeitures under AW 104,10 

The pay of enlisted men may be stopped for the following 

ite~ and their order of precedence is as follows: 

11(a) 	 Reimbursement to the United States; 

8, 	 See Cir. 297, ,WD, 1942. 

9. 	 Act 23 March 1910 (36 Stat. 255; 10 U.S,C. 821; M.L. 1939, 
sec, 1531a). 

10. 	 Except for these and court-martial fines and forfeitures, 
stoppages are made only on approval of the Secretary of War. 
The notices of stoppages of officer's pay are containen-in 
a monthly circular to disbursing officers prepared by the 
Chief of Finance. Par. 8, C 4, 2 June 1943, .AR 35-1800, 7 
Oct. 1937; par. 9, id. Deductions are made from the first 
payment of the stoppage ordered by the Secretary of War, An 
officer may file a claim with the General Accounting Office 
and may appeal an adv.erse ruling to the Comptroller General. 

A stoppage of pay does not affect pecuniary allowances 
nor may it be used to satisfy private creditors, Pars", 12, 
15, id. 

11. 	 This is preceded by the deduction for the maintenance o~ the 
United States Soldiers' Home and does not include court-mar
tial fines and forfeitures. It includes overpayments, Gov
ernment property lost or damaged, rewards and expenses for 
apprehension of deserters, those absent without leave, and 
escaped military prisoners. $15 is paid to a civil officer 
or other person arresting such personnel and $25 in case of 
arrest and delivery at a military post ($10 and $15 in cases 
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(b) 	 Reimbursement to certain individuals and agencies, 
as authorized by statutes or Army Regulations;12 and, 

(c) 	 Court-martial fines and forfeitures. 13 

By the act 22 May 192814 it is provided that when it has 

been administratively determined that an enlisted man is indebted 

to the United states or any of its instrumentalities,15 the indebt

edness may be collected in monthly installments from his pay on 

current pay rolls but that the total amount collected for such 

purpose may not exceed two-thirds of the soldier's rate of pay16 

11. 	 (cont.) 
of F:b.ilippine Scouts personnel). Federal officials and em
ployees may be paid actual expenses within the maxima. These 
expenses are charged against the enlisted man concerned. AN 
35-2620, 16 May 19420 

12. 	 Including post'laundry and exchange, disbursing officers when 
they have refunded overpayments made to enlisted men, and 
damage to private property within AW 1050 See statutes set 
out in par. 1, AN 35-2440, 20 May 19420 

13. 	 Par. 10, AR 35-2440, 20 May 1942. 

140 	 45 Stat. 698, as amended by act 26 June 1934 (48 Stato 1222; 
10 U.SoCo 875a; MoLo 1939, seco 1521)0 

150 	 The term "instrumentalities!' extends only to those instrumen
talities of the United States which are dependent on appro
priated funds under the control of the Secretary of War and 
to the instrumentalities of the War Department which are de
pendent for their existence upon the administrative" authority 
of the Secretary of War. Digo Op. JAG, 1912-40, seco 1521(4). 

160 "Rate of pay" has been construed to mean the amount of earned 
pay for the month including pay for qualification in arms, 
distinguished service award pay and other items of pay. MSo 

"Comp. Gen. A-25204, 19 March 1929. The pay of an enlisted 
man does Hot include travel "paylY (treated in Chapter 2, 
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for that month. ~f pay for any month has been partially forfeited 

by sentence of court-martial or otherwise legally withheld, no de

duction may be made under the act which would reduce the actual pay 

received for that month below one-third of the authorized rate of 

pay. The Secretary of War may rami t or cancel any part of such 

indebtedness either on honorable discharge or prior thereto when 

he is of the opinion that the interests of the Government would 

beat be served by such action. 17 

7. 	 Court-Martial.Fines and Forfeitures 

The forfeiture of payl imposed by court-martial, on 

promulgation of the sentence, becomes a debt due to the United 

16. 	 (cont.) 
infra, as an allowance) and therefore the latter may not be used 
in satisfaction of a debt due the United States. 20 Compo Dec. 
707. The enlistment allowance is not included within the pay 
which may be stopped under AW 105 nor may it be stopped under 
the act 22 May 1928 but it may be made the subject of stoppage 
on account of payments disallowed by the General Accounting 
Office. Pars. 5, 6, AR 35-2440, 20 May 1942. 

17. 	 Act 22 May 1928; see note 14, supra. 

1. 	 The pay to which the Table of Maximum Punishments is applica

ble is the total of base pay ~d ~ongevity pay only. MCM, 

1928, par. 104c. Since, however, foreign duty pay (see sec. 

2~(l), supra} Is a percentage increase of base pay, it is also 

subject to forfeiture. SPJGA 242.12, 12 April 1942. With the 

exception of .aviation cadets (see p. VIII - 12, note 7,supra) 

aviation pay is not subject to forfeiture by court-martial. 

SPJGA 1942/5986, 19 Sept. 1942. 
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States. 2 Phless an authorized sentence includes forfeiture of 

allowances, for example, "and to forfeit all pay and allowances 

due 	or to become due", allowances are not affec"ted. 3 In the ab. 
sence of a direction by the Secretary of War, enlisted men await 

ing trial or the result of trial by court-martial are not paid un

til the result is known. 4 An officer, however, is entitled to re

ceive monthly pay and allowances notwithstanding the fact that he 

is awaiting final action on his tendered resignation or ona sen

tence of dismissal with or without total forfeitures adjudged 

against him by court-marUal,or that his discharge or dismissal 

is otherwise impendingo 5 

2. 	 16 Compo Dec. 811. Upon promulgation of the sentence of an 

enlisted man, the company commander is required to make the 

notation on the pay rolls necessary to cause the sentence to 

be executed. Par. 12, AR 35-2460, 21 May 1942. 


3. 	 Par. 6, AR 35-2460, 21 May 1942. All elements of pay, within 
the statutory limits, may be used to satisfy all indebtedness. 
All allowances, except travel allowances, may be used to 
satisfy indebtedness except those created by the United States 
Soldiers' HQme deductions and court-martial fines and forfei
tures. Par. 406.1, TM 14-260, 10 Dec. 1942. 

4. 	 See p. VIII - 27, note 10, supra. On promu.lg!;i.tion of the sen
tence, however, a partial forfeiture is charged against monthl~ 
pay, beginning with the first day of the month in w~ich the 
court-martial order is issued. Par. 416.6, T.M 14-260, 10 Dec. 
1942. In a case of total forfeiture of pay due and to become 
due, the forfeiture would appear to operate against ~11 pay 
due. 

5. 	 Par. 6f, AR-35-1740, 1 June 19~3; SPJGA 1943/4171, 23 March 
1943. 



VIII - 34 

In cases other than those where total forfeitures are 

authorized, a court~martial forfeiture, togeth~r with other author

ized forfeitures and deductions, except for allotments made at the 

request of the accused,may not in the case of enlisted men exceed 

6two·,thirds of the monthly pay, Stoppages in existence at the 

date of sentence or later authorized take precedence· to the extent 

contemplated by .AR 35-2440,7 Thus, until sufficient pay accrues to 

satisfy indebtedness which is accorded priority by the regulations 

there is no sum against which the court-martial forfeiture· canrun,8 

The power to remi t court--martial sentences extends to all 

6, E,O, 8727, 1 April 1941 (Bull, 8, WD, 1941), Class F deduc
tions required as enlisted men's contributions to the family 
allowance (see Chapter 3, infra) are to be deducted from 
monthly pay and the rate of forfeiture is applied to the re
mainder. Cir. 288, WD, 28 Aug~ 1942; par. 416.3, TM 14-260, 
10 Dec. 1942, This policy does not amend MCM, 1928, par. 104, 
and therefore a forfeiture based on the full amount of pay, 
though violative of policy, would not be illegal, SPJGA 
1942/5329, 13 Nov, 1942. In general, payments of the family 
allowance cease at the end of the month in which the Office of 
Dependency Ben~f1ts receives notice of the existence of facts 
calling for its termination, e,g" conviction bya military 
court and sentence to irnprisonmentand dishonorable discharge, 
suspended or unAuspended. See pars. 74f and g, ~ersonal Af
fairE! of Military Personnel and Aid t:or Their Dependents, War 
Department, January 19430 	 . 

7, 	 20 May 1942; ·see Chapter 3, infra. Par. 181 AR 35-5520, 4 
March 1941, states that, as to allotments, only unpaid Class 
E allotments are forfeited by opera.tion ofcourt-martiai sen:", 
tences. See sec. 9, infra. 

8. 	 14 Compo Dec. 490. 
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uncollected court-martial forfeitures9 and a remission involving 

forfeiture of pay is also effected as to any unexecuted portion of 

the forfeiture by a discharge. lO When a legal sentence involving 

forfeiture of pay has been executed, only Congress can authorize 

repayment of the amount forfeited. ll 

. 8. Deduction and Detention 

Ten cents for the maintenance of the United States Sol

diers' Home is deducted each month from the pay of each warrant 

officer, enlisted man and aviation cadet on the active list of· 

the Regular Army and Regular Army Reserve. l The deduction takes 

priority over all~toppages and forfeitures of pay, is applied 

against pay only, and does not have the effect of reducing the 

rate of pay in applying the two-thirds rule in the collection of 

9 •. 	Act 4 June 1920 (41 Stat. 797; 10 U.S.C. 1521; M.L. 1939, 

sec .407). 


10. 	 Par. 10SI AR 35-2460, 21 May 1942. When the remission is 
simultaneous with and part of the action of approval of the 
sentence, it operates on pay which otherwise would be forfeit 
ed by approval of the sentence. If the action is separate, 
pay forfeited by approval of the sentence is not restored. 
Par. 10.!"id. 

II. 	 Par. 10J, ide 

I. 	 Act 13 Feb. 1936 (49 stat. 1137; 24 U.S.C. 44aj M.L. 1939, 

sec. 1126. The sum collected, up to a maximum of 25 cents, 

is fixed from time to time by the Secretary of War based on 

the needs of the Home. See AR 35-2440, 20 May 1942. 
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debts • 

The Class F deduction as provided in the Servicemen's 

Depei1.dents Allowance Act, as amended,2 sometimes oalledan allot

ment,3 is dedUcted monthly from the enlisted mants pay. When 

publio quarters are furnished an enlisted man of the first three 

grades for his dependents, his monthly pay is reduced by or charged 

with 90 oents per day during such period as any of his dependents 

is receiving a family a11owanoe. 4 

The pay of enlisted men detained under sentenoe of oourt

martia15 is repa~dto them ori1y on final statements, unless, prior 

to the rendition of suoh sta"bement, a remission of sentence takes 

p1aoe. 6 

9. 	 Allotments l 

The Seoretary ot War is authorized to permit Army per

2. 	 Aot 23 June 1942 (56 stat. 381; 37 U.S.C., 201; M.L. 1939, Sup. 
II, seo. 1166-1) as- amended by-aot 26 Ootober 1943 (Publio raw, 
174, 78th Cong.; Bull. 21,WD, 8 Nov. 1943). See'p. VIII - 34, 
note 6, s1,1pra~ 

3. 	 The deduction for Class A dependents is oompulsory. The term 
Wa l101:ment" usually oonnotes a voluntary aot. 

4. 	 Seo. l08(b), Servioemerils Dependents Allowance Aot, as amended, 
note 2, supra. 

5. 	 )(CK,1928, par. 1040. 

6. 	 ,Par. 9, AR 35-2460, 21 !lay 1942. Se~ p. VIII - 36, note 10, lupt!,. 

1.' 	See gener,,11y, AR 35-5520, 4 llaroh 1941) see also 8eo. 8, supra. 
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sonnel generally to make allotments from their pay for the support 

of their families and relatives and for other proper purposes. c 

An allotment refers to a definite portion of pay which is author

ized to be paid to another person or institution pursuant to reg

ulations. It is a voluntary act of .the allotter and carries no 

corresponding allowance or other obligation of the Government and 

re!luires no administrative adjudication to become effective. No 

property rights vest in the allottee until the allotment is paid3 

and payment 1s effected only by collection or negotiation by the 

payee of the check. 4 

Officers, nurses, and warrant officers may allot base, 

longevity, and foreign service pay and rental an~ subsistence 

allowances but not aviation or parachutist pay.5 Enlisted per

sonnelmay allot so much of their base, longevity and foreign 

service pay and monetary allowances for dependents as will leave, 

after all deductions have been made, a balance of $10 or a greater 

amount determined by their commanding officers as sufficient for 

2, Act 2 March 1899 (30 Stat. 981) as amended by act 6 Oct. 1917 
(40 Stat. 385) and act 16·May 1938 (52 Stat. 354; 10 U.S.C. 
894; M.L. 1939. sec. 1450, 1619). 

3. 2 Compo Gen. 144. 

4 0 24 Comp. De·c. 151. 

5. Par. 7~, C 4, 12 Jan. 1943, AR 35-5520, 4 Mar. 1941. 
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their personal needs. Aviation and parachutist pay may not be in

cluded. 6 With certain restrictions,7 allotments may be made to 

individuals and banks, and for life insurance premiums, and usually 

must be ~or a period of six months. 

Allotments are divided into the following classes: 

Class B - Purchase of United states War Savings Bonds. 8 

Class D - Premiums -on Government insurance. 

Class E - Premiums on commercial life insurance, sav
ings, and payments to dependents and relatives. 9 

Class N - Premiums on National Service life insurance. 

Class X - Payments to dependents residing in a foreign 
cou."1.try where there is a finance officer, when 
personnel are on duty outside the continental 
limits of the Uhited States. 

6. 	 Par. 7£, id. 

7. 	 For example, no allotments may be made to enemy aliens or to 
persons residing at the same station as the allotter. Par. 
5~, ~. 

8. 	 Cir. 44, WD, 10 Feb. 1943; Cir. 152, WD, 3 July 1943. 

9, 	 The Secretary of War may order an allotment of the pay of a 
person in the military service for the rental of premises 
occupied by dependents. Sec. 302, Soldiers' an~ Sailors' 
Civil Relief Act of 1940 (54 Stat. 1102) and secs. 9 and 10, 
act 6 Oct. 1942 (56 Stat. 771, 772; 50 U.S.C. 532; M.L. 1939, 
Sup. II, sec. 2235). 
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CHAPTER 2 - ALLOWANCES 

1. 	 General 

Various types of allowances l are payable to Army per

sonnel in addition to pay. These allowances are divided into five 

general classes: 2 

(a) Rental 
(b) Subsistence 
(c) Travel 

(d), Enlistment 

(e) Uniform and Equipment. 

Rental, subsistence, and travel allowances are payable to officers3 

and enlisted men,4 the enlistment allowance only to enlisted men, 

and the uniform and equipment allowance only to officers. ,The Pay 

Readjustment Act of 1942, as amended,5 is the basic legislation 

1. 	 See Chapter 1, sec. 1, of this Part. 

2. 	 There is another type of allowance, the personal money allow
ance, payable to generals and lieutenant generals, which, be~ 
cause of the number of recipients, is deemed to be of limited 
interest. Generals are entitled to a personal money allowance 
of $2200 annually and lieutenant generals $500 annually. 

3. 	 Unless otherwise noted, "officers" as ll,sed in this Chapter in
clude commissioned officers, warrant officers. and Army nurses. 

4. 	 The rental and subsistence allowances payable to enlisted men 
are treated in this chapter according to the usual d1vision: 
(1) station allowances and (2) allowances while traveling.' 

5. 	 Approved 16 June 1942, effective 1 June 1942 (56 Stat. 359; 
M.L. 1939, Sup. II, sec. 1371c-l; Bull. 28, WD, 1942) as amended 
by act 6 March 1943 (Public Law 5, 78th Cong.; Bull. 4, WD, 22 
March 1943; Cir. 87, WD, 29 March 1943). The section numbers 
in this Chapter, _unless otherwise stated, refer to this act. 
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a~~ecting allowances. As is true o~ pay, the amounts of various 

allowances generally di~~er with the pay periods (o~~1cers) and 

pay grades (enlisted men), dependency or non-dependenoy,6 and 

type o~ duty. Matters concerning ~orfeiture. and n6naccrual o~ 

allowances have been adverted to in Chapter 1 of this Part, relat

ing to pay. 

6. As used in the Pay Readjustment Act of 1942 the term "depend
ent" includes at all times a lawful wife and unmarried chil,;. 
dren under 21- years o~ age. "Children" ino1ude stepchildren 
and adopted children who in fact are dependent on the person 
claiming dependency. "Dependent" also includes the ~ather or 
mother o~ the person concerned provided he or she is in ~,aot 
dependent on; the person for his or her ohief support. Sec. 4. 
"Chie~support" means the major portion o~ the means of live..;. 
lihood. 2 Compo Gen. 41. 

Adoptive parents are not included in the terms "father" 
and "mother" within the scope of section 4 of the act ~or the 
purpose o~ increased rental and subsist~nce allowances. Compo 
Gen. B-34962, 29 June 1943. The following, although _in fact 
dependent, are not "dependents" within the meaning of sec. 4: 
sIster (MS. Compo Gen. B-31192, 21 January 1943), brother 
(MS. :Comp. Gen. B-32021, 4 Feb. 1943), grandmother (SPJGA 
1943/7008. 21 May 1943), or divoroed wife entitled to alimony 
(MS. ComPo Gen. B-21650, 19 Aug. 1942; I Bull. JAG 231, sec. 
1311c-4) • . 

,The issue of dependency is for resolution ~ter' !,!parte 
representation by the o~ficer·ola1m1ng allowances based there
on. The evidence "must be clear and conVincing (MS. ·Comp. Gen. 
B-28633, 31 Oct~ 1942). For a general discussion and emmpie 
of the need ~or exactness and. clarity in furnishing~vidence 
in support of a claim of dependency, see 20 Compo Gen. 460. 

The determination of the ~aot of dependency under 'laws 
providing ~or the pay, allowances, and other emOluments to en
listed men is to be made by the Secretary of War o~ his desig
nated subordinate and is ~inal and oonclusive. Sec. 10, ao.t 
1 March 1942 (56 Stat. 145; 50 U.S.C. 1010;"M.L. 1939, Sup. 
II, sec. 2165a-10); see MB. Compo Gen. B-30331, 9 Deo. 1942. 

In general, officers and enlisted men whose wives are in 
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2. 	 Rental Allowancel 

a. Officers. No rental allowance accrues to an officer 

with or without dependents who is assigned quarters at his per

manent station unless a competent superior authority2 certifies 

that such quarters are not occupied because they are- inadequate 

for the occupancy of the officer and his dependents, if any. If, 

however, quarters are furnished but the officer's dependents are 

prevented from occupying such quarters by reason 'of orders of com

petent authority, the officer is entitled to the rental allowance. 

No rental allowance accrues to an officer without dependents while 

he is on field duty3 unless his commanding officer certifies that 

6. 	 (cont.) 
the military service of the United states and receive quarters 
and subsistence in kind or allowances therefor, are not enti 
tled to receive rental and subsistence allowances as persons 
with dependents based on such marital status. See par. 605, 
'I'M 14-250, 1 Mar. 1943; see SPJGA 1942/5230, 12 Nov. 1942; see 
also cases cited in Cir. 121, .wn, 17 May 1943. 

1. 	 The basic Army Regulations are 35-4220,20 April 1943 and 35
4520, 24 Feb. 1943. 

2. 	 The person charged with the assignment of quarters,normally 
the post commander. Par. 13, AR 210-10, 20 De·c. 1940. 

3. 	 "Field duty" means service, under orders, with troops operat
ing against an enemy, actual or potential. E.O. 9255, 12 Oct. 
1942. The question 8,S to what duty by officers is or is not 
"field duty" is for ultiinate' determination by the Comptroller 
General. All duty of officers with troops, whether within or 
without the United States, is considered "field duty" prohi1;>
iting.the p~ent of rental allowance to officers without de
pendents while on such duty. Par. 615.8, 'I'M 14-250, 1 Mar. 
1943; Finance Bulletin 150, 1942. 
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he was required to procure quarters at his ow~ expense; nor does 

the rental allowance accrue to such officer while on sea duty,4 

except for temporary periods of such duty not exceeding 3 monthso 

For fiscal purposes the statute ~rovides that the mentioned certi

fications are to be conclusive,5 

When adequate public quarters are available at a perm

anent station for an officer and his dependents such quarters are 

required to be assigned, but commanding officers may consider the 

advisability of usirlg the quarters for other military purposes in 

view of War Department restrictions on the movement of dependents 

and household gOOd~6 and the undesirability of removing the fam

ilies of reserve personnel from established abodes" When an offi

cer, under such circUIllstances, does not occupy quarters, public or 

private, with his depenC'ents, he may be assigned accommodations on 

the same basis as an .officer without (lepen<ients without affecting 

h. "Sea duty" in general meanfl service at sea on a vessel under 
orders (1) to report for duty on board a designated vessel or 
(2) assigning the officer to duty in conillillnd of vessels or to 
the staff of en officer in conuna.nd of vesseloo E.Oo 9255, 

.1:; Oct. 1942, 

50 Sec. 6, as alllendedby act 6 March 194"3 (Public La-..r 5, 78th 
Congo;. BulL 4, WD, 22 March 1943). Any quartero at his perm
anent station voluntarily accepted and occupied by an officer 

'who has no dependents or by an officer with his dependents are 
oonclusively presumed to be adequate and no rental allowance 
is :paid. Par. 615,6, TM 1)·!·~250, 1 Mar. 19430 

6. SPJGA 1943/658J, 10 May 1943; sec" 4, infra., 
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his 	right to the full rental allowance but such assigned quarters 

may 	not exceed a room and a bath. 7 

Since officers witho~t dependents are to be assigned 

quarters considered suitable to the conditions of service at their 

stations, those serving with troops operating under field condi

tions are considered as being adequately quartered whether they 

are 	living in permanent or temporary buildings, or tents. This 

rule also obtains because there is no necessity of providing them

8selves with quarters at their own expense. 

When on leave status, rental allowances do not accrue to 

an officer assigned quarters at his permanent station, unless the 

assignment is terminated; if not assigned quarters, the rental 

allowance accrues during leave unless dependents occupy quarters; 

and if assigned quarters and when on leave he is relieved from 

duty at his permanent station, the rental allowence accrues unless 

his dependents occupy the qu~rters.9 

7. 	 Par. 22, AR 35-4220, 20 April 1943. 

8. 	 Ibid. Where an officer with no dependents is assigned inad
equate quarters but occupies them on a full time basis, he 
is not entitled to a rental allowance, whether or not he 
maintains additional quarters elsewhere at his own expense. 
79 Ct. Cl. 166; see 22 Compo Gen. 734. 

9. 	 Par. 27, AR 35-4220, 20 April 1943. In general, a fractional 
part of a day is not recognized; therefore, no rental allow
ance accrues to an officer on the day his assignment to quar
ters is terminated. 5 Compo Gen, 723. 
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The.rental allowances to which the various classes of 

officers are entitled are set out in Table III preceding this 

chapter. It will be noted that, as in the case of pay, the rental 

allowances generally vary with the pay periods into which officers 

fall e.itherby gJ:"ade or special provision. General officers, with 

the exception of the General of the Armies, receive the rental 

10allowances provided for colonels or those of the sixth pay period. . 

.An officer wit1:Ldependents, whether one or more, receives a monthly 

rental allowance $15 greater than that payable to an officer with

. 11 	 i dout dependents. In both cases, an increase in pay per 0 re

suIts in a $15 monthly increase in rental allowance until the 

fifth pay period is reached after which increase in grade or pay 

period carries no such increment. 

Rental allowances are based on a 30-day month and are 

12the same regardless of the number of days in -the month. 

Officers on temporary duty away from their organizations 

at oversea stations may be allowed a per diem allowance to cover 

13the additional actual cost of quarters. 

10. 	 Sec. 7; 

11. 	 For the duration of the war.and six months thereafte:r;-, the 
rental and subsistence allowances oflan Army nurse are those 
provided for commissioned officers without dependents. See 
p. VIII::' 4·, note 4, supra. 

12. 	 Par. 602.2, TM 14-250, 1 MBr.1943. 

13. 	 Par. q06, id. 
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b. Enlisted Meno 

(1) Station Allowance. An enlisted man not fur

nished quarters in kind14 is granted a money allowance in lieu 

thereof, dependent on the conditions under which he is performing 

duty. A maximum daily rate of $5, inc~usive also of the subsis

tence allowance, is provided for in the Pay Readjustment Act. 15 

While on furlough, sick in hospital, or absent from permanent duty 

in a pay status, and as long as his permanent station remains un

changed, the quarters allowance continues to be payable to the en

16listed man. 

An enlisted man of the first three grades, having one or 

17 . more 	dependents, is entitled ~o receive, for any period during 

14. 	 "Quarters in kind" include those Government-owned or he:Ld 
under lease, or obtained by contract, and sleeping-car or 
stateroom accommodationso The furnishing of the latter ac
commodations does not preclude the payment of rental allow
ance during the performance of travel by the dep~ndents of 
enlisted men of the first three grades on permanent change of 
station. Par. 606.1, TM 14-260, 10 Dec. 1942; see sec. 4, 
infra. 

15. 	 Sec. 10. E.O. 9206, 27 July 1942 (BulL 41, WD, 1942) pre
scr1bes the regulations and maximum daily quarters (rental) 
end subsistenoe allowances payable to enlisted men in non
travei (station) and travel status, The regulations and 
amount a are a1ao oontained in AR 35-4520, 24 Feb, 1943. In 
the United States, in non emergency situations, the maximum 
quarters allowance 1s $1.25 per day. 

16. 	 Par. 8,AR35-4520, 24 Feb. 1943. 

17. 	 See P.VII+ - 48, note 6, supra. 
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~hich quarters are not provided and available for such dependent 

or dependents, the money allowance authorized for an enlisted man 

not furnishe~ with quarters in kindo Although receiving such 

allowance for himself, he may also receive it for dependents if by 

reason of orders of competent authority they are prevented from 

d~elling with him, 18 The rate of such quarters allowance for de

pendents is the same as that for the enlisted IDBT1. even where he 

is stationed outside the United States and his dependents remain 

within the continental l1mits,19 

(2) Allow~ce while ~ayeltng.20 Enlisted men 

while traveling on duty and not furnished quarters in kind are en

titled to monetary allowances between $2 and $L 25 per day, varying 

with the type and place of duty and number of days of detention en 

21route. The quarters allowance while traveling and the station 

-----~----~-~--~-~------,--.-~-,,--. -.~-.. 

18. 	 Sec. 10. 

19~ 	 Finance Bulletin 82~ 19410 The $5 per day limitation on 
quarters and rations allowances does not limit the quarters 
allawance for dependents" 20 Comp, Gen, 522, 

20. 	 To be distinguished from "travel allowance", For latter, see 
sec" 4, infra, 

21. 	 See p, VIII - 53, note 14, supra, The maximum rate covers a 
detention not to exceed -3 days-in one place; the next gradu
ation is the 4th to the 6th day inclusive; and the last, the 
7th to the 31st day inclusive, After the 31st day, the sta
tion allowance becomes applicable, Special rules apply in 
cases of air travel and travel duty in connection with the 
National Guard. 

http:ayeltng.20
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allowance are mutually e~clusive and not oumu1at1ve.22 

3. 	 Subsistence Allowance 

a. Officers. A subsistenoe allowance of 70" cents per 

day is payable to officers. 1 As shown by Table III preceding this 

Chapter, the number of" allow-anoes in the cases" of offioers with 

dependents varies according to pay period. while officers without 

dependents in all pay periods receive only one subsistence allow-· 

anoe. The amo1.mtis usually stated as a monthly sum but aotually 

var£es with the nUmber of days in the month. Thus a oaptain with 

dependents receives $42 subsistence allowanoe during a 30-day 

month, and a oaptain without dependents reoeives t21.70 in a 31

day month, or t19.60 in a 28-day month. 

An officer on Q travel status a:ild entitled to mileage, 

to reimbursement of aotual expense•• or to perd~em, is not deprived 

afthe subsistence' allowance.2 When meSSing withtheir organi

zations,' offioers are en1;itled to the allowanoe but must pay 

for the rations drawn in kind trom their organization. 3 When on 

22. Par. 615.2, fI 14-260, 10 Deo. 1942. 

1. 	 8eo. 6. 

2. 	 Para. 14, AR 36-4220, 20 Apri.l 1943. 

3. 	 The oost of rations drawn may be stopped against the pay 'of 
officers. See Chapter 1, seo. 6, supra. 

http:oumu1at1ve.22
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temporary duty away from their organizations at oversea stations, 

officers may be furnished per diem allowances to cover the addi

tional cost actually borne by them ab.ove their organization allow

4 ancee. 

b. 	 Enlisted Men 

(1) Station Allowance. An enlisted man not fur

nished rations in kind is granted a money allowance in lieu there

of. As long as his permanent station remains unchanged, he con

tinues to receive the subsistence or rations allowance while sick 

in hospital or absent from permanent duty station in a pay status. 5 

. 66Executive Order 902 provides the amounts of the sub

sistence allowance payable in various places, all within the sum 

of $5, including the quarters allowance. 7 Annual appropriation 

acts provide for an allowance of commutation in lieu of rations 

to enlisted men on furlough, the rate of which is announced in War 

Department Circulars, Where, however, an enlisted man is on fur

lough from a station at'which he receives the monetary allowance 

in lieu of rations, he contim:es to receive such allowance while 

4. 	 Par. 606, TM 14-250, 1 Mar. 1943. 

5. 	 Selc. 10. 

6. 	 See p. VIII - 53, note 15, supra. 

7. 	 $1.50 per day is the maximum standard in the United States, 
except under certain conditions when $3 is payable. 
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8his 	permaneItt station remains unchanged. 

(2) Allowance while traveling. A monetary allow

ance in lieu of rations in the maximum amount of $3 per day is 

paid to enlisted men traveling on duty and not furnish~d rations 

9in kind. The ration allowance is not payable in the following 

cases: (1) Journeys on which rations can be carried and cooked; 

(2) travel on Army transports or on commercial vessels at Govern

ment expense when the passage rate includes meals; and (3) when 

meals are obtained by the use ·of meal tickets. 10 

4. Travel Allowance 

a. General. The Pay Readjustment Act of 19421 provides 

the general schedule of allowances payable to personnel under 

travel orders for their own travel, that of their dependents, and 

the transportation of baggage and household effects. The annual 

appropriation acts usually make additional provisions when appro

8. 	 Par. 608.5. 'I'M 14-260, 10 Dec~ 1942. 

9. 	 See p. VIII - 53, note 15, supra. The-amounts generally de
crease with the length qf detentions, If any, en route. A 
fractional part of a day Is computed as follows: less than 
12 hours - 1/3 day; 12 ·to 18 hours - 2/3 day; 18 <to 24 hours 
:- 1 day. Par •..615.1, 'I'M 14-260, 10 Dec • 19420 

10. Par. 4, AR 35-4520, 24 Feb. 1943. 

1. 	 Sec. 12. 

http:tickets.10
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priating funds payable under the basic and other acts pursuant to 

which travel allowances may be paid, 

In general, the payment and amount of allowances depend 

on the terms of the travel orders issued2 and whether the travel 

is by land (rail or automobile), sea, or air; in commissioned or 

enlisted status; with or without troops;3 and on permanent change 

of station4 or otherwise. 

Except where travel is performed by Government automo

bile and completed within a 10-hour period of the same day, a 

travel status includes all travel without troops together with 

2. 	 The general rule is that rights vested under an order may not 
be modified or changed. Travel orders may be issued, however, 
to correct or amend a prior order so as to make it conform 
to facts as they existed at a past date or to correct a cler
ical error, MS. Compo Gell . B-29074, 14 Oct. 1942; SPJGA 1943/ 
4045, 25 Mar. 1943; see also MS. Compo Gen. B-30168, 8 Mar. 
1943. See generally, AR 35-4890,28 May 1943. 

3. 	 Par. 4, AR 35-4820, 19 Sept. 19~2. The Secretary of War, 
under special circumstances, may determine travel to be with
out troops regardless of the following definitions: 

a. Travel with troops: (1) Under orders for movement 
of a body of 50 or more men (exclusive of officers) traveling 
together; ora separate group of lesser number who are ra
tioned in kind instead of on a commuted, per diem, or meal 
ticket basis. (2) Under orders directing officers to accom
pany troops, as defined in (1) above. 

b. Travel without troops: (1) Cases not included in 
a above. (2) Travel by air when impracticable to carry mess 
and shelter facilities. 

4. 	 "Permanent change of station" generally includes the change 
from home to first station and last station to home. Sec. 12. 
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necessary delays en route incident to the mode of travel. Inclu

ded also within travel status is necessary temporary duty away 

from permanent station without regard to the period of temporary 

duty and it is immaterial whether travel is within the duty dis

trict as distinguished from the official post of duty, or whether 

duty e~ route may be involved. 5 

6b. 	 Travel by Personnel 

(1) Officers. While on active duty and while 

traveling under competent orders without troop~, officers receive 

a mileage allowance of 8 cents per mile, computed by the shortest 

usually traveled route, as prescribed in the Official Mileage 

Tables of the War Department, A deduction of 3 ~ents per mile 

is made for the land grant mileage included in the established 

route of travel. When traveling under orders on a mileage basis, 

th~ officer may be furnished transportation7 by the Government, 

In such case, 3 cents per mile is deducted for the distance for 

which transportatton is furnishecL 

Officers traveling on official business ane away from 

"---'~'------ ----- 
5. 	 Par. 3, C 1, 19 June 1943, AR 35-4820, 1.9 Sept, 1942. 

6. 	 See generally, AR 35-4820, 19 Sept,. 1942. 

7. 	 Exclusive of sleeping and parlor car accommodations. The 
type of transportation furnished may also be commeroial air 
craft and Government automobile. Par. 2, AR 35-4870, 10 Mar. 
19420 
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their designated posts of duty may be paid a per diem allowance, 

not exceeding $6 per day, in lieu of subsistence.8 Thiso per diem 

allowance is authorfzed only in connec tion with travel when by 

reason of the length of temporary duty it is considered that ex

penses incurred mayor will exceed the reimbursement on a mileage 

basis and thus cause a financial loss to the traveler. Except in 

the case of a travel order calling for a portion of the journey 

to be performed by air or beyond the continental limits of the 

United States, no travel order may prescribe both a per diem 

allowance and mileage. 9 

Travel ~y air in commercial aircraft is permitted with

out regard to the cost of such transportation as compared with 

other modes of transportation. When such travellO is without 

8. 	 Sec. 12. The per diem allowance is payable whether or not the 
travel is performed repeatedly between places in the vicinity 
and without regard to the length of absence from the designated 
post of duty. Military Appropriation Act, 1944 (Public Law 
108, 78th Cong.; Bull. 13, WD, 9 July1943r When travel or
ders affirmatively authorize a per diem only during periods 
of travel between official headquarters and temporary.duty 
stations but fail to authorize the allowance while at the 
latter, it will be concluded that there was no intention to 
grant the allowance at the tempoI"4l"Y duty station. MS. Comp. 
Gen. B-33493. 15 April 1943. 

9· 	 SPJGA 1943/3575, 8 Aug. 1942; par. 9b, Cl, 19 June 1943, AR 
35-4820, 19 Sept. 1942. Reimbursement in the excepted travel 
usually would be on a per diem basis and the remaining travel 
on a mileage basis. 

10. 	 Including travel between airports and centers of population 
or posts of duty ~hen incidental to travel on commercial air 
craft. 
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troops and pursuant to orders of competent authority to travel by 

air, the cost is borne by the Government and the traveler may be 

paid actual and necessary expensesll not in excess of $8 per day, 

or instead, a per diem allowance of $6 in lieu thereof. 12 

When competent orders entitle them to transportation or 

transportation and subsistence, as distinguished from mileage, 

officers who travel by privately owned conveyance are entitled, 

in lieu of transportation in kind by the shortest usually traveled 

route, to a money allowance at the rate of 3 cents per mile for 

the same distance. If the orders call for such payment, reimburse

11. 	 The types of expenses allowable are set out in paragraph 8, 
AR ·35-4820, 19 Sept. 1942. The actual ~9.~t of transportation, 
including sleeping arid parlor car accommodations, is not in
cluded in the term "actual and necessary" (rooms, meals, tips, 
etc.) but is reimbursable and payable in addition to expenses 
included within that term. Except in the case of travel by 
air on official business away from the designated post of duty 
under competent prders, "actual" or "actual and necessary ex- . 
penses" may not exceed $7 per day, or a per diem allowance in 
lieu thereof in the amount of $6. Actual expenses only may 
be paid for travel under orders in Alaska and outside the con
tinental limits of the United States. Sec. 10. 

12. 	 Sec. 12. Air travel under orders is to be distinguished 
from the case where orders call for travel in a mileage sta
tue (these do not designate the mode of transportation .to be 
used) and the travel is·accomplished by air, whether the 
transportation is procured by Government transportation re~ 
quest or from personal funds. See note 7, supra. If a trans
portation request is used, there will be deducted from the 
mileage payable, the cost thereof and the amOunt of 3 cents 
per mile for any land grant railroad mileage involved. 

http:thereof.12
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ment will also be made for aotual and necessary expense~ or a per 

diem in lieu thereof, but not for a period longer than would haye 

been re'luired had advantage been taken of Government ·transporta

tion over the shortest usually traveled routeo 13 When highway 

travel is performed on a mileage basi~ by automobile, the distance 

is comp~ted on the basis of the highway distance shown by standard 

highway guides--if not shown, the odometer reading is useda·-but 

where such distance is in excess of that shown in the Official 

Mileage Tables, the latter governo In no event may the payment 

for highway travel exceed the amount which would be ~ayable had 

the travel been performed by rail via the official route, with 

appropriate land grant deductions. 14 

In cases of seCl. :;.rayel under competent orders~on.Ly ac

tual and nece8s~y expenses15 may be paid, whether the voyage is 

16made 	 on a commercial or Government-owned vesselo 

13. 	 Seco 12; par. 7, AR ,5 ...4820, 19 Sept. 1942. The cost of op 
erating the private conveyance is borne by the traveler, 

140 	 Ibido Travel ordp-rs containing the code symbol "TPA1' (travel 
by officet' or his dependents by privately owned autOITlobile 
is authorized) permit the traveler to be on detached service 
during the time reCluired for direct travel bJ automobile even 
though selection 'of another means of travel would call for an 
earlier arrival time at the duty station. See AR 605-180, 
16 July 1942. 

15 .' 	 See note 11, ~upra. 

16. 	 Par. 1, AR 35··4820, 19 Sept. 1942, 

http:orders~on.Ly
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Officers discharged from the service, except by way of 

punishment for an offense, receive travel allowances 9f 4 cents 

per mile from the place of discharge to the place of residence at 

the time of appointment. l ? Members of the reserve components gen" 

erally receive the mileage allowance i.·roin home to first duty sta

tion on being ordered to active duty and t"rom last station to home 

on relief from'active duty.18 

(2) Enlisted Men" Ordinarily, enl:i,sted men tra

veling under orders are furnished transportation in lrind but where 

it is not furnished, they are entitled to a money allowance of 

3 cents per mile, regardless of the mode of traveL 19 Subject to 

the'same regulations as offi('.ers, when traveling by privately 

owned conveyance under orders whiGh eIltitle them to transporta

tion, enlisted men are entitled to the money allowance of 3 cents 

--~-~'---------""'-"--'-'~'-~,--

170 	 Act 2 March 1901 (31 Stat. 902; 10 U.S"C. ?5ij M,L, 1939, 
sec 0 1468) 0 Whether or not an officer intends to travel to 
the place to which he is paid tra'vel allow8.I,lces on discharge, 
isimma.terial as far as payment is concerned. 25 Comp Dec. 
792. 

18. 	 Par. 2, AR 35-4820, 19 Sept. 1942, Regulations covering 
special cases of mileage and other travel ftllowances on duty 
and leave status are' contained in AR 35-4830, 13 Aug., 1942 
and AR 35-4840, 15 Deco 1924. 

19. 	 Military App:roPliatlon Act, 1944 (Public Law 108, 78th C~.l 
BulL 13,· WD, 9 'July 1943) 0 
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20 per mile. The monetary allowance in lieu of rations and quarters 

whiletravel1ng is also payable. 21 

Enlisted men discharged from the Army, except by way of 

punishment for an offense, receive 5 cents per mile for the dis

22tance from the place of discharge to the place of enlistment, 

The right to the allowance does not accrue in cases of dishonor

able discharge, or discharge for fraud, conviction by the civil 

authorities, for the soldier's own convenience, to accept commis

23sion, etc. 'In general, the "place of enlistment" is that at 

, . 24
which Army pay began to accrue, 

c, Travel of Dependents. When an officer~25 or enlis

ted man above the fourth grade, having dependents, is ordered to 

20. 	 Par. 627.1, TM14-~60, 10 Dec, ,1942. If, however, transpor
tation in a. ,Government-owned conveyance is available 'for his 
use, the money allowance may not be paid to an enlisted man. 
16 Comp, Gen" 578. 

21. 	 See secs, 2 and 3, supra. When traveling by air and not 
furnished rations and quarters in kindJ enlisted men may be 
paid a per diem allowance of $6 per day in lieu thereof. Par. 
1, AR 35-4540, 1 Aug. 1935, 

22. 	 AR 35-2560, 27 Feb, 1943" Army Regulations at times refer to 
this type qf allowance as "travel pay", It WOUld, seem prop
erly ,to be an allowance. 

24. 	 See Chapter 1, sec. 3, supra. 

25. 	 Army nurses are not entitled to tr~sportation of dependents 
at Government expense. 22Comp, Gen, 645. 

http:payable.21
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make a permanent change of station, the Government will furnish 

transportation in kind, or pay money in lieu thereof, to the new 

station for such .dependents,,26 No such allowance is payable when 

the change of station is temporary. 

The act of 5 June 194227 pr~vides that when military 

personnel are on duty at places designated by the Secretary of 

War as within zones from which their dependents should be evacu

ated for ~litary reasons, or when ordered to duty at places where 

Government quarters are not available for dependents or to which 

they may not accompany military personnel, those for whom travel 

allowances are authorized28 may have their dependents and house

hold goods moved at Government expense to any designated location 

and later to a duty station at which such restrictions do not 

apply. The act also provides that when military personnel are 

assigned to temporary duty away from permanent stations on orders 

26. 	 Sec. 12 of the Pay Readjustment Act of 1942, supra, empowered 
the President to permit payment of money in lieu of transpor
tation for travel completed but not furnished in kind. By 
E.O, 9222, 15 Aug. 1942, the President authorized such cash. 
payments. . 

27. 	 56 Stat. 315;50 U.S.C. 764;M.L. 1939, Sup. II, sec. 2204a. 

28. 	 Rights granted by statutes authorizing transportation in kind 
or· the commercial cost thereof for completed travel by de
pendents of officers and enlisted men are the rights of' such 
military personnel and riot the dependents. MS. Compo Gen. 
B-28404, 29 Sept. 1942. 
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which do not provide for return to such stations or do notspeci

fy or imply any limit to the period of absenee, dependents and 

household goods for whom transportation is authorized may be 

moved to a location in the United States designated by such per

sonnel and later from such location tl a permanent duty station" 

Apparently without reference to any specific statutory 

authority, Army Regulations, 29 for "military reasons Ii, restrict 

the movement of dependents and household goods at Government 

exp'ense on permanent change of station30 to one movement after 

1 September 1942, except in the cases of mass evacuation and re

turn ot military personnel to civil life through discharge, re

tire~erit or relief from active J.uty.31 Notwithstanding this 

blanket restriction, the dH;Ule regulations seem to authorize32 the 

29. 	 AR 55-120, 26 April 1943 (Transportation of Individuals) and 
M 55-160, 26 April 1943 (Transportation of Authorized Bag
gage) . 

30. 	 If dependents or household goods are transported from a place 
other than the permanent duty station, any excess cost must 
be paid by the officer or enlisted man concerned" Par. 8a, 
AR 55-120, 26 April 1943; MSo Compo Gen. B-30470, 29 Jan.
1943" As to household goods~ see par. 14a, AR 55-160,·26 
April 19430 

31. 	 The General Accounting Office has advised that in the absence 
of judicial interpretation no payments for transportation 
will be approved for transportation which is administratively 
refusedformil1taryreasons. MS. Compo Gen. B·,32057, 16 
Feb. 1943. 

32. 	 See par. 8a(4), AR 55-120, 26 April 1943 and C 3~ 28 June 
1943; par.-14~, AR 55,,·160, 26 April 1943. 

http:J.uty.31
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payment of money allowances or the furnishing of transportR+.1 rm 

in kind for dependents and household goods in: the exceptional 

cases which are the subject of the act of 5 June 1942: in cases 

of extended temporary duty or duty at places where dependents can 

not be quartered, the transportation is author!zed first to a place 

designated by the officer or soldier and then later from such 

des:i.gnatedlocation to a permanent duty station where dependents 

may be quartered" 

d. Transportation of Baggage and Household Goods. 33 

Officers' and enlisted men of the first four grades are entitled 

to transportation at Government expense of baggage and household 

goods within certain weight limits on temporary~d permanent 

changes of station. 34 The restrictions on transportation of house

hold goods35 do not apply to movements on temporary change of 

station. 

33. 	 See generally, AR 55-160, 26 April 19430 

34. 	 Dependent on the grade of the traveler, thE1 allowable weights 
on temporary change of station are 2000 Ibs. to 400 Ibs., in
cluding professional books and papers; on permanent change 
of station 24,000 Ibs, to 3000 Ibso, exclusive of professional 
books and papers. Usually baggage tariffs. permit free car- . 
:dage of 150 Ibs. of baggage on railroad tickets Under cer0 

tain conditions baggage not accompanying the traveler may be 
sent by express or freight. The common form of transporta
tion is by railroad; special considerations attach to movement 
by motor van and Army transport· 

35, 	 See discussion in. preceding subsection. 

http:station.34
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The act 5 June 194236 provides that personnel in service 

on that date for whom transportation of household effects is au

thorized may elect to have such effects moved at Government ex

pense from their permanent stations to any point in the united 

States for storage at their own expense for the duration of the 

present war, with subsequent removal at Government expense to per

manent duty stations to which they are later assigned. 37 

5. Enlistment Allowance 

Every honorably discharged enlisted man of the first 

three grades who re-enlists in the Army within a period of 3 months 

from the date of hfs discharge is entitled to receive an enlist 

ment allowance equal to $50 multiplied by the number of years 

served in the enlistment period from which he was last discharged. 

Under the same conditions, enlisted men of the other grades re

ceive an allowance similarly computed on a $25 basis. l 

Members of the Regular Army Reserve2 in inactive status 

36. 	 See note 27, supra. 

37. 	 Permanent qhange of station orders are not necessary but only 
one such shipment may be made at Government expense. eir. 
314, WD, 16 Sept. 1942; par. 14~, AR 55-160, 26 April 1943. 

1. Sec. 10. 

2. See Part V, Chapter 2, sec. 4, supra. 

http:assigned.37
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are 	entitled to an enlistment allowance of $24 per year which is 

payable in installments for each 4-month period at the rate of $2 

per month~ Upon being discharged or ordered to active duty, the 

reservist ceases to be entitled to this type of enlistment allow

ance. When qualified and accepted for active duty, however, the 

reservist receives an additional sum at the rate of $3 per month 

for each completed month he has been enlisted in the Regular 

Army Reserve but not to exceed $150. 3 

6. 	 Uniform and Equipment Allowanc~ 

The act 4 December 19421 authorizes an allowance of $250 

for uniforms and equipment to be paid to the following personnel. 

serving during the present war and 6 months thereafter in the Army 

of the United states or any of its componentsg 

(a) 	 Commissioned officers on active duty on 3 April 
1939, or thereafter accepted-for active duty, in 
the grade of second lieutenant, first lieutenant, 
or captain and who were entitled to the pay of 
1st, 2nd,or 3rd pay period on 3 April 1939 or 
at the time of acceptance for active duty, 

(b) 	 Persons On active duty on 3 April 1939, or there
after accepted for active duty, in any temporary 
or permanent grade of warrant officer or flight 
officer. 

3. 	 Se,c. 30, National Defense Act; MS. Compo Gen, B-30576, 11 Jan, 
1943. 

1. 	 56 Stat. 1039;10 U.S.Co 36lb, 904a; MoL. 1939, Sup. II, seco 
2l65d-l. 
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The allowance is not payable to: 

(a) 	 Persons accepted for active duty on or after 1 
Jun'e 1942 who are entitled to· receive the pay of 
the 4th pay period or above at the time of accep
tance. 

(b) 	 To a chief warrant officer entitled to the pay 
and allowarices of the 4th pay period at the :date 
of acceptance for active duty or who was entitled 
to such pay on 3 April 1939. 

(c ) 	 Gl"aduates of the United States Military Academy. 

The allowance may not be paid more than once to any 

person. Any uniform allowance paid under prior acts is deducted 

from the sum of $250 and only the difference is payable. 2 

2. Chapter 8, 'I'M 14-250, 1 Mar. 1943. 
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CHAPTER 3. - F.Al4ILY ALLOWANCES 

The Servicemen' s Dependents Allowance Aot of 1942, as 

amendedl , provides for the payment of an in! tial allowanoe and a 

monthly all'owance to dependents of enlisted men2 in aotive servioe 
\ 	 . 

on or after 1 June 1942. The pay ot the enlisted man is ohar~d 

wi th or reduced by a fixed sum (known tor payroll purposes as a 

Claas F deduction) monthly during such time as the mont)lly allow
'. 

atlce, as distinguished trom the initial allowance, is paid. 

This statute enables the Se leotive Service System to 

reolassify and select for military service large numbers of men 

prevlousiy deferred because ot dependency.3 The magnitude of the 

payments whioh have been made under the aot 1s unparalleleds 1 t has 

1 • 	 Act 23 June 1942 (66 Stat. 381, M.L. 1939, Sup. II, seo. 1166-1 
. et seq.) as amended by aot 20 Aug. 1942 (56 Stat. 747) and by 
aot 26 Oct. 1943 (Public law 174, 78th Congo J Bull. 21, WD, 
1943.) 

2. 	 Except enlisted men ot the first three grades who on 1 Nov. 1943 
were receiving or had applied tor and were entitled to reoeive 
the monetary allowanoe in lieu of quarters for dependents. Seo. 
108b, Servicemen' sDependents Allowance Aot, supra. 

3. In the Spring of 1942, the basis of 65% of all deferments. Hear
ings before the Senate Committee on Military Affairs on S. 2467, 
77th Cong., 2d Sess., p. 10. The act also amends the Selective 
Training and Service Aot of 1940 to provide that entitlement 
to. family allowances shall be taken into oonsideration in de
termining advisab1li ty of deferment. Seo. 20la, a·ot 23 June 1942 
(56 Stat. 386J M.L. 1939, Sup. II, seo. 2225-5(e).) . 



VIII - 72 

been estimated that in the spring of 1943 almost 3 million rela

tives and dependents of enlisted men were already receiving these 

payments. 

Section III directs the Secretary of War to administer 

the act for tne Army and expressly provides for the delegation 

of this ger eral po·wer to. subordinate officers 0 Pursuant to this 

authority there have been delegated to the Off~ce of Dependency 

4Benefits all administrative functions· includir..g that of making 

necessary regulations and passing upon all applications for allow

ance. 

Since payment of family a.llowance is made only after 

approval of the Office of Dependency Benefits, the problems inci

dent to the administration of the statute are primarily the con

cern of that agency and its legal staff. Troop c01llIJlBJ.""lders and 

their staff judge advocates are not required td pass upon most of 

the legal questions relating to entitlement to family allowances0 5 

4. 	 The original delegation was made to the Allowance and Allot
ment Branch 'Of The Adjutant General's Office (AG 243 (6-8.~42) 
FA). The name of this unit was later changed to the Office 
of Dependency Benefits (Adm, Memo Noo 53, Hq. SOS, 12.0cto 
1942; Memo No. W 600-20-42, 16 Octo 1942). This office has 
very recently been transferred to the supervision of the 
Flscal Director, Army Service Forceso 

5. 	 The Military Affairs Division of the Office of The Judge Ad
vocate General has occasionally been called upon for interpre
tation of the provisions of the statute and of current and 
proposed regulations" A representative selection of these 
opinions is included in J "An G, So Text No·. 9 (Selected Opin
ions - Military Affairs) 0 
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As far as units in the field are concerned, their function is 

chiefly to set in operation and to superintend the machinery for 

the filing of the application (WD, AGO Form Noo 625) in accordance 

with the provisions of Circulars Nos, 225 and 288, War Department, 

1942, and Circulars Nos 69 and 90, War Department, 19430 

In those instances in which it may be necessary for the 

judge advocate to anticipate the action of the Office of Depen

dency Benefits in family allowance matters, reference should be 

had first to the language of the act and to the instructions con

tained in the mentioned circulars and in the pamphlet, Personal 

Affairs of Military Personnel and Aid ~or their Dependents, pub

lished by the War Department in January, 1943, ~he essential 

information on such subjects as eligibility, amounts, forma, 

termination, etc" will be found in those publicationso No useful 

purpose will be served, therefore, by the restatement or para

phrasing of such information in these materialso 

Of paramolL."1t importance to judge advocates, on the other 

hand, are the rules relating to the effect of the Servicemen's 

Dependents Allowance Act of 1942 upon court-martial forfeitures 

and upon other deductions which are authorized to be made from 

the pay of enlisted men of the four lowest gradeso The act it

self contains no express provision in this connection but the 

matter has been clarified in a line of opinions of The Judge 
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Advocate Genera16 and in War Department Circular 288, 28 August 

1942. There are reprinted in this chapter, therefore, an opinion 

of 8 July 1942 which served as the basis for Circular 288 (p. VIII

. 75); an opinion of 13 November 1942 interpreting and limiting the 

scope of the mentioned circular (p. VIII - 82); and a later mem

orandum containing additional discussion of the underlying policy 

considerations (p. VIII - 85). 

There is also included (p. VIII - 88) ~ reprint of the 

opinion of The Judge Advocate General of 4 December 1942 indica

ing generally the effect qf the family allowance statute upon 

the act of 22 MaY'1928 which imposed certain limitations upon the 

amount of a soldier's pay which might legally be withheld. 

6. 	 See, e.g., SPJGA 242.2, 5 July 1942; id., 8 July 1942; SPJGA 
240, 10 July 1942; SPJGA 242.4, 15 July 1942; id., 27 July 
1942 (I Bull. JAG 105, sec. 402(8»; id., 19 Aug. 1942; id., 
21 Aug. 1942; SPJGA 1942/4332, 19 Sept: 1942; SPJGA 19427i964, 
23 Oct. 1942; SPJGA 1942/5277, 11 Nov. 1942 (I Bull. JAG 325, 
sec. 402(8»; SPJGA 1942/5329, 13 Nov. 1942 (I Bull. JAG 325, 
sec. 402(10». 
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SPJGA 242.4 	 July 8, 1942 

MEMORANDUM for The Judge Advocate General. 

Subject: 	 Effect of act June 23, 1942 (Public Law 
625, 77th Cong 0) ,on forfeiture' of pay by 
courts-martial. 

1. By cablegram (RCB7WED 51 GVT NL 2EX) dated June 29, 1942, 
opinion was requested by the Commanding General, Fort Shafter, 
Territory of Hawaii, in connection with the following inquiry: 

"REQUEST INXNS AS TO WHAT PART .OF PAY UNDER NEW 
SCHEDULE IS SUBJECT TO FORFEITURE BY COURTS MARTIAL 
PARTICULARS REFERENCE TO CLASS A MANDATORY CONTRIBU· 
TION FOR DEPENDENT UNDER SERVICEMANS DEPENDENTS 
ALLOWANCE ACT AND CLASS E INSURANCE ALLOTMENTS IN 
LIEu OF CLASS D AND N END 'PENNELL Ii 

2. Title I of the act of June 23, 1942 (Public Law 625, 77th 
Cong.), provides generally for the monthly payment of a family 
allowance, in accordance with a speciffc schedule of amounts, to 
c'ertairl dependents, denominated "Class Ali and "Class Bit, of en
listed men of the Army in grades four to seven, inclusive. Class' 
A dependents include any person who is the wife, child, or former 
wife divorced who has not,remarried and to whom alimony has been 
decreed and is still payable, of·such eni1sted man (secs. 103, 
l20b). Class Bdependents include, subject to certain other qual
ifications, any person who is the parent, grandchild, brother, or 
sister of such enlisted man, found by the Secretary of War to be 
dependent upon the enlisted man concerned for a substantial por
tion of his support (sec. 10?). The allowance payable to the de
pendent or dependents of such an enlisted man consists of the 
Government's contribution to the allowance, and "the reduction in 
or charge to the pay of such enlisted man II ( sec. 102). The pay
ment of a monthly f~ly allowance' to any Class B dependent or 
dependents may be terminated upon, rec.eipt by the War Department of 
a written request from the enlisted ~ concerned that the allow
ance shall be terminated (sec. 104). 

Other provisions of the act, pertinent to the consider
atiorr of the instant case,are as follows: 

"Sec. 106. (a) For any month' for which a monthly 
family allowance is paid under this title to the de
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pendent or dependents of any such enlisted man the 
monthl pa of such enlisted man shall be reducedby, 
or char ed with the amount of 22 and shall be re
duced by, or charged with, an additional amount of $5 
if the dependents to whom such allowance is payable 
include both Class A and Class Bdependents. The a
mount by which the pay of any such enlisted man is so 
reduced or with which it is charged shall constitute 
part of the monthly family allowance payable to his 
dependent or dependents. LUnderscoring supplie~ * * * 

"Sec. 110. (a) Any family allowance granted under 
the provisions of this title to the dependent or de
pendents of any enlisted man shall continue to be paid 
irres~ectiveof the pay accruing to such en~iated man. 

(b) In case of the desertion or imprisonment of 
any enlisted man * * * the family allowance thereafter 
payable to such dependent or dependents and the reduc
tion of or charge to pay of such enlisted man shall be 
determined in accordance with such regulations as may 
be prescribe!i by the Secretary of department concerned." 
(Underscoring supplied) 

,. ,The ~ual for Courts-Martial, U. S. Army, 1928, provides 
in pertinent part as follows: 

"10,. .s. Forfeiturej fines; detention of pay.-
* * * See, generally, as to forfeitures,. Army ~egula
tions relating to the Finance Department, particu
larly AR '5-2460 (Court-~tial forfeitures--enlisted 
men). * * * 

"104. b. General limitations. - ...The lim!tations 
herein (104) -do not exclude any other applicable lim
itations; for example, those set forth in 102 and 10,. 

"A court shall not, by a single sentence which 

does· not include dishonorable discharge, adjudge 

against an accused: 


"Forfeiture of pay at a rate greater than two

thirds of his pay per month. * * * 


"c. Maximum punishments. --* * * In computing 
what the maximum amount of forfeiture is in dollars 
and cents (see forms of sentence, App. 9) the soldier's 
base pay (of the reduced grade if the sentence carry a 
reduction) plus pay for length of service will be taken 
as the basis. * * * Ii 

4. Section 9 of the act of June 16, 1942 (Public Law 607, 
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77th Cong.), establishes, effective June 1, 1942, the base and 
longevity pay for the several grades of enlisted men of the Army. 
Uhder the provisions of subparagraphs 104b and 104c of the Manual 
for Courts-Martial, supra, in cases not involving a sentence of 
dishonorable discharge and total forfeiture of pay and allowances 
due and to become due, a court-martial, tn computing the pre
scribed maximum amount of forfeiture, is not authorized to exclude 
any amount legally withheld from the pay of an enlisted man, un
less it can be said that withholding such amount operates as a 
reduction of the enlisted man's base and longevity pay prescribed 
by law. The same conclu.sion applies to existing Army regulations. 

It will be noted that subsection 106(a) of the act, 
supra contains a mandatory. requirement that "the monthly pay of 
such enlisted man shall be reduced by, or charged with, the amount 
of $22 ($27 if the dependents receiving the allowance include. both 
Class A and Class B dependents), for any month for which a monthly 
family allowance is paid to his dependent or dependents"(under
scoring supplied). In my opinion the underscored language is em
ployed in the sense of reducing the pay received by the enlisted 
man by a debit charge of the amount specified in the act, rather 
than in the sense of a reduction of the amount of base and longe
vity pay to which his account is to be credited. ,This view finds 
support in the fact that Class A dependents are those to whom the 
enlisted man is legally liable for support. or payment of alimony, 
so that payment of the allowance to them, without his consent, is 
in the nature of a discharge of his legal obligation; and .payment 
to a Class B dependent, to whom he mayor may not owe a legal ob
ligation of support, may also be considered as a discharge of his 
legal obligation because such payments are made subject to his 
option to terminate the payments. It follows that the mandatory 
reduction in, or charge against, the pay of the enlistedmah con
cerned does not operate to reduce his pay, as such, but diverts 
part of it to persons to whom he has a legal obligation to provide 
support, pay alimony, or has elected to assist in supporting. 

The monthly reduction or charge against pay required by 
the act here considered is comparable to the monthly deduction 
from the pay of enlisted men of the Regular Army foI""the support 
of the Soldiers' Home under the act of February 13, 1936 (40 Stat. 
1137; 24 u.s.c. 44a)e This office has held (Mil. Jus. Info. Bull. 
No.8, Sept. 22, 1941, par. 1) that although reviewing authorities 
may, as a matter of policy, modify a sentence which imposes the 
maximum authorized forfeiture without regard to the mandatory de
duction for the Soldiers' Home, such deduction has no bearing on 
the legality of the forfeiture. 
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Inasmuch as subsection 110(a) of the act, supra, provides 
that the family allowance shall continue t.o be paid irrespective 
of the pay accruing to such enlisted man, there is an apparent 
recognition that the. pay of an enlisted man, during certain periods, 
might be insufficient for the purpose of contribution to the fam
ily allowance due to forfeitures by sentence of court-martial, or 
other unauthorized stopp8.ges. Also, the authority granted the 
Secretary of War, under subsection 110(b), to prescribe 'by regula
tion the family allowance payable and the reduction of or charge 
to pay of an enlisted man during a period of desertion or imprison
ment of the enlisted man concerned, indicates a recognition of the 
possibility of continuing the family allowance during a period 
when such enlisted man is in a nonpay status; and, that under such 
Circumstances, the enlisted man's contribution would, of necessity, 
be in the nature of ·a debit charge against possible future pay. 
I ~herefore conclude that title I of the act of June 23, 1942, 
supra, neither affects the computation of the maximum amount of 
forfeiture of pay authorized by paragraph 104c, Manual for Courts
Martial, 1928, nor requires that the amount of his contribution 
to family allowance remain unforfeited. 

5. A prior opinion of this office (JAG 24204, Mar. 22, 1918) 
anda.decision by the Comptroller of the Treasury (24 Compo Deco 
621, 624) might appear initially ·to be at variance with the fore
going conclusion. The Comptroller held, in accord with the views 
of The Judge Advocate General, as follows: 

"7. The monthly compulsory allotments of pay, 
class A, under the provisions of sections 200 to 210 
of the act of October 6, 1917 (40 Stat., 402 to 405), 
the allotments under class B of said law, the Liberty
.loan allotment!3 , and the. premiums on war-risk insUr
ance are not disturbed or affected by such sentences 
of courts-martial imposing a forfeiture of pay." 

The quoted deciSion, however, had specific reference to 
a 'court-martial sentence reading, "to forfeit two-thirds of his 
pay for one month", and the question whether such forfeiture was 
applicable to the entire month's pay, or, if not, to what amount 
it applied. Both of the decisions were predicated uponthenwex
istingArmy regulations (pars. 1370, 1370 1/2, AR, 1913) which pre
vided in pertinent part as fellows: . 

"1370. Authorized stoppages will beent~ed 

on the pay rells and deducted at times ofpa~nt 

in the fellowing .order: 
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"1. ~eimbursements to the United States. 

"2. Reimbursements to individuals, as the 


quartermaster or post exchange, for instance. 

"3. Forfeitures for desertion and finea. 


* * * 
"1370 1/2. A sentence imposing forfeiture~ 

of a part of pay for a month or number of months 
means the forfeiture each month for the specified 
number of months of the specified part of that 
portion of pay which is not required to be allotted 
to dependent r.elatives of Class A under the pro
visions of Article II of the act approved Odtober 
6, 1917, commonly known as the war-risk insurance 
act (C.A.R; No. 67, Jan. 31, 1918). * * * when 
stoppages of the nature specified in sections 1 
and 2 of paragraph 1370 stand against the soldier, 
the forfeitUre will not begin until such stoppages 
have been satisfied. * * * " 

In the light of the facts and the quoted regulations, the 
following conclusion of The Judge Advocate General (JAG 242.4, Mar. 
22, 1918) has no application to the instant case: 

"* * * the court-martial sentence does not op

erate upon that part of the soldier's pay which is 

compulsorily wi thheldas an allotment. As to the 

Liberty Loan allotment·and the insurance premium:, 

it is the- view of this office that these should be 

regarded as Government obligations within the mean

ing of the provision of Paragraph 1370 1/2, A.R., 

directing that 'when stoppages of the nature. spec

ifiedin sections 1 and 2 of· paragraph 1370 stand 

against the soldier, the forfeitures will not be

gin until such stoppages have been satisfied.' ,. 


6. It is not clear from the basiC cablegr~ in what connec
tion the reference to "Class E insurance allotments in lieu of 
Class D and Nil was intended. It is assumed that the inquiry is 
directed to the question whether Class E allotments and deductions 
of Class D and Class N should first be deducted from the enlisted 
:man's pay in computing the maximum amount of forfeiture which a 
coUrt-martial may legally impose as a sentence. 

The allotments and deductions of the mentioned classes 
are voluntary. If it were held that these should be deducted from 
the computation for maximum forfeitures authorized, an enlisted 
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man could, in most cases, limit the punishment by way of forfei
ture of pay to which he would otherwise be subject. Apparently 
in recognition of this possibility, subparagraph 12a(5), Army 
Regulations 35-5520, March 4, 1941, provides: 

"a. Allotments will be discontinued prior to 
the expiration of the period for which granted --' 

* * * 
"(5) When forfeiture of pay by sentence of 

court martial is such that if the allotment is con
tinued the forfeiture cannot be collected in full 
prior to the discharge of the allotter." 

Paragraph 4 of the same regulations provides: 

"Insofar as concerns the action of disbursing 
officers making payments in the field, all Class E 
allotments and Class D and Class N deductions should 
be treated alike; * * *." 

Although the court-martial may properly consider the 
amount of such allotments and deductions before passing sentence 
in any case, the maximum amount of authorized forfeiture is not 
affected by the existence of such allotments or deductions. 

7. As subparagraph 103~ of the Manual for Courts-Martial 
specifically refers to Army Regulations 35-2460, "Courts-Martial 
Forfeitures -- Enlisted Men", it is my opinion that such regula
tions might be appropriately amended effectively to provide for a 
change in existing reCluirements as to forfeitures, in the event 
it is considered expedient as a matter of policy to exclude a 
mandatory contribution to the family allowance under the act of 
June 23, 1942, supra, or voluntary allotments or deductions of 
the classes previously mentioned from the pay subject to forfei
ture by sentence of a court-martial. In this regard, attention 
is invited to the War Department policy announced in paragraph 32, 
Special Regulations No. 72, 1919, and the provision subseCluent1y 
appearing in paragraph 311, Manual for Courts-Martial, 1921. 

8. a.lt is therefore recommended that the basic communi
cation be-referred to the Director of' Military Personnel, Serv
ices of Supply, by'first indorsement, prepared for the signature 
of The Judge Advocate General, stating: 

The basic cablegram has been acknowledged as indicated 
by the inclosed copy. In my opinion the mandatory contri
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bution from the pay of an enlisted man to the family allow
ance provided by the act of June 23, 1942 (Public Law 625, 
77th Cong.), is neither required nor intended to be deducted 
in computing the maximum amount of authorized forfeiture of 
pay which a court-martial may impose, in cases not involving 
a dishonorable discharge, under the provisions of paragraph 
104c, Manual for Courts-Martial, 1928, Class E allotments, 
Class Ddeductions, and Class N deductions, similarly, are not 
reqmred to be deducted in making such computation. However, 
in view of the policy followed by the War Department during 
the First World War in connection with such allotments and 
deductions, it is recommended that consideration be given to 
the expediency of adopting a similar'or modified policy at 
this time. It is further recommended that instructions be 
published requiring that the amount of contribution to the 
family allotment, if any, be entered on the court-martial 
charge sheet, in addition to voluntary allotments to depen
dents and insurance deductions. A copy of the memorandum 
prepared in this office on the subject of the instant inquiry 
is inclosed herewith for your information. 

b.. It is further recommended that reply to the basic cable
gram be made by radiogram to the Commanding General, Hawaiian De
partment, prepared for the signature of The Judge Advocate General, 
stating: 

CONTRIBUTIONS TO FAMILY ALLOWANCES AND OTHER 

ALLOTMENTS·AND DEDUCTIONS DO NOT UNDER PRESENT LAWS 

AND REGULATIONS AFFECT MAXIMUM AMOUNT WHICH MAY BE 

FORFEITED BY COURTS MARTIAL STOP WAR DEPARTMENT 

CONSIDERATION OF POSSIBLE MODIFICATION OF POLIQY 

THIS REGARD HAS BEEN RECOMMENDED. 


/s/ C. B. Mickelwait 

C. B, Mickelwait, 
Colonel, J.A.G.D., 

Chief of Military Affairs Division. 
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SPJGA 1942/5329 	 November 13, 1942 
(242.4 ) 

MEMORANDUM for The Judge Advocate General 

Subject: 	 Effect of act of June 23, 1942 (Public 

Law 625, 77th Cong.), on forfeiture of 

pay by courts~martial. 


L By first indorsement (SPFDR 242.4/3757A-FortBenjamin 
Harrison) dated October 31, 1942, these papers were referred for 
opinion as to the 

u* * * proper amount which may be deducted from the 
pay of an enlisted man, $50 rate, for court martial 
forfeitures who has a Class F deduction of $22.00 
per month in view of the apparent conflict between 
Par. ~, War Department Circular 288, 1942, and opin
ion of your office dated July 15, 1942, your file 
SPJGA242 04 . II' 

2. The pertinent part of the mentioned communication reads 
as fo'116ws ~ 

"2. Paragraph 6; WD, Cir. ~88, 1942, clearly 
states that the maximum amount of forfeiture per 
month ·authorized is two-thirds of the amount re
maining after deduction of the Class F allotment, 
and it is well understood that a Courts-martial 
should not assess a forfeiture in excess ·of tha~ 
amount. However, instances arise in which, through 
inadvertence or otherwise, the Court has assessed a 
forfei ture in excess of the amollnt remaining a.fter 
deduction of the Class F allotment, and the sen
tence has been duly approved by the convening author
i ty. .Following is an example: A soldier whose rate 
of pay is $50.00 per month has a Class F allotment 
of $22.00 per month, leaving a balance of $28.00. 
This soldier is sentenced to forfeit $20,,00 of his 
pay for one month •. May· the entire $20 .. 00 be col
lected from the balance of $28,00 or may only $18.67 
be collected?" 

3. In an opinion of th1.s office (SPJGA 242.4, July· 8, 1942) 
construing the effect of the act of June 23, 1942 (Public Law 62'5~ 



VIII ~ 83 

77th Cong.), on forfeiture of pay by a court-martial, it was held 
that the provisions,of the mentiOned act neither affected· the 
computation of the maximum amount of forfeiture of pay authorized 
by paragraph 1040; Manual for Courts-Martial, 1928, or required 
that the amount of his contribution to family allowance remain 
unforfeited. However, in that opinion it was suggested that con,.. 
sideration be given by the War Department to the expediency of 
adopting a policy similar to that followed during the First World 
War for uniform application in the future The mentioned opinion0 

(SPJGA 242,4) dated July 15, 1942, reiterates the view expressed 

in the former opinion, 


Subsequent to the dates of the mentioned opinions, War 
Department Circular No. 288, dated August 28, 1942, was published, 
paragraph 6 thereof, reading as follows~ 

"Class F deductions required as the enlisted 
man's contribution to the familyallowance.wl11 not 
be disturb~dor affected by court-martial forfei
ture of pay nor be included in the computation of 
the enlisted man's pay for the purpose of determin
ing the amount of court-martial forfeiture that may 
be assessed, For example:. If an enlisted :man's 
monthly base and longevity pay is $60 and the monthly 
Class F·deduction for the family allowance contri 
bution is $27, the maximum amount of forfeiture per 
month authorized is two-thirds of the amount left 
after subtzoacting the $27 Class F deduct.1on·from 
the $60 monthly pay (two-thirds of $33 or a forfei
ture of $22 per month in this case). The amount of 
the family allowance contribution, if any, will be 
entered on court-martial charge sheetso" 

In a later opinion of this office (SPJGA 1942/4964 
(242,4) Octo 23, 194·2) it was held that tp.e War Department policy, 
as announced·in the above-mentioned circular contemplates that the 
amount of any Class F deduction for family allowance shall be de
ducted from the monthly pay of an enlisted man ahd that the per 
diem rate of pay to be forfeited under a court-martial sentence 
in cases of absence without leave will be computed on the basis of 
the balance remaining, 

4. In view of the foregoing opinions of this office it is 
believed that the provisions of paragraph 6, War Department Circu
lar No, 288, 1942, is a statement of p::>licy for the guidance of alJ 
authorities exercising court-martial Jurisdiction, The mentioned 
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circular does not purport to amend paragraph 104, Manual for 
Courts-Martial 1928, or reduce the maximum punishments as prescri 
bed by the Presidento It therefore follows that a sentence direc
ting forfeiture of two-thirds of the full amount of pay is not 
illegal or void, and if executed it may not be disturbed However,0 

it is the opinion of this office that in all cases in which such 
sentences have not been executed, proper steps should be institu
ted to correct the sentence so that it will conform to the War 
Department policy as announced in the mentioned circularo 

5. It is therefore recommen~ed that these papers be returned 
to the Chief of Finance 7 by second indorsement, prepared for the 
signature of the Acting Chief of Division, stating: 

Uhder the stated circumstances it is the opinion of this 
office that the forfeiture of the entire sum of $20 in one 
month would not be illegal, but would be contrary to the 
policy announced in paragraph 6, War Department Circular Noo 
288, dated August 28, 1942. It is further opinion of this 
office that an otherwise lawful sentence involving a forfei
ture in excess of that set forth in the mentioned circular 
is not illegal, and if executed may not subsequently be re
mittedo However, in the case of a sentence which does not 
conform to the provisions of the mentioned circular and has 
not been fully executed, appropriate steps should be insti 
tuted to remit any unexecuted portion of the sentence which 
is in excess of that authorized under the-mentioned policyo 

Irvin Schindler, 
Lieutenant Colonel, J,AoGoDo, 

Acting Chief of Military_Affairs Divisiono 
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SPJGA 

(24204) 


MEMORANDUM for The Judge Advocate General, 

Subject: 	 Polioy expressed in War Department 

Circular No. 288, August 28, 1942, 


I, By letter dated October 28, 1942, Colonel C, A, Wickliffe, 
Staff Judge Advocate, Third Service Command, raised a question as 
to the proper interpretation of paragraph 6, War Department Cir
cular 288, A].lgUs,t 28, 1942, as applied to per diem rates of court
martial forfeitures, and suggested that an inequitable situation 
is created, as between those enlisted men from whose pay Class F 
deductions are made and those having no such deduction, if for
feitures are computed on the balance of pay remaining after Class 
F deductions are made, The stated basis of such inequity is the 
fact that the actual amount of a forfeiture, in terms of money, 
will be less in the case of an enlisted man from whose pay a 
Class F deduction has been made than in the case of an enlisted 
man whose 	pay 'is subject to no such deduction, 

2. By letter dated October 20, 1942, General L. H. Hedrick, 
Assistant Judge Advocate General, European Theater, raises the 
same ques,tion as to interpretatfun and makes the same suggestion 
as tO'an alleged inequity created by'the present policy, General 
Hedrick'~ suggestion for the alleviation of this conditioll is 
that forfeitures in the case of a man who does not have a deduc
tion should be computed on the same basis as one who does. Colo
nel Wickliffe, on the other hand, suggests the converse, subject 
to a mentioned limitation 0 

" The evolution of the present policy in this respect ~y 
be traced through the opinions of this office. Shortlyafterthe 
passage of the act of June 23, 1942 (Public Law 625, 77th Cong~), 
the ques~ion was presented whether the amount of Class F deduc
tionswas subject to court-martial forfeitures, In SPJGA 242.4, 
July 8, 1942, this office took the position that under then ex
isting law and regulations Class F.deductions were neither required 
nor intended to be deducted for the purpose of computing court
martial forfeitures less than total. In that opinion, however, it 
was pointed out that a different policy had been followed by 'the 
War Departmentdurlng the F-1rst World War and recommended consid
eration of the re-adop-tion of-that policyo 
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4. Pursuant to the above suggestion, the War Department pub
.. lished instructions to the field (Radiogram, AG 243 (7-18-42) FA; 
·and a radiogram dated August 5, 1942) that Class F deductions 
should not be included in the computation of pay for the purpose 
of determining the amount of court-martial forfeitures. Some 
confusion arose as to the interpretation of these instructions 
(SPJGA 242.4, Aug. 19, 1942) and by opinion SPJGA 242.4, August 
21, 1942, reconnnendation was made to the War Department that pre
vious instructions be clarified as suggested therein. Pursuant 
to this reconnnendation pertinent provisions were embodied in War 
Department Circular No. 288, supra, which was published shortly
thereafter. -_. 

5. It now appears tha~ the instructions contained in para~ 
graph 6 of that circular are not entirely clear, as they ha.ve 
already been questioned from three sources. In order to overcome 
any possible doubt as to the meaning of that paragraph as applied 
to per diem rates of forfeitures, reconnnendation is made in the 
draft of Case No. 4589 that an illustration of per diem·forfeitures 
be incorporated into that paragraph. 

6. The letters of General Hedrick and Colonel Wickliffe, 
however, propose changes in the basic policy involved. From the 
fact that the present policy was in effect during the First World 
War, it may be inferred that it was considered equitable at that 
time. Aside from that~ however, the force of the argument that 
the situatiC5"n is inequitable ienot apparent. Although.it is un
doubtedly true that in one case· two-thirds of the· pay of $1 en- .. 
listed man may be more, in terms of dollars and cents, than in the 
other case, by the same token, the third remaining to the man in 
the first case is more, in terms of dollars an4 cents, than that 
remaining in the other. The proportion of what the soldier would 
receive as pay, which is forfeited.is the same in each case, 
whereas, if the policy were changed in either of the ways suggested, 
the proportion would be different. Even as between two men whose 
pay is not subject to Class F deductions, the am~unt of a forfei
ture will vary if one is on foreign duty and the other is not, but. 
this seems to be no reason for decreasing the amount which can be 
forfeited when a man is on foreign duty. If Colonel Wickliffe's 
suggestion were adopted, in those cases where the amount of the 
forfeiture equalled or. exceeded the balance remaining after the 
Class F deduction, it would, in effect, amount to a total forfei
ture, ·so far as the mB.n is individually concerned. If General 
Hedrick's suggestion were adopted, it would make a part of the pay 
0f those whose pay is not subject to ClassF deduction immune to 
forfeiture, without the same considerations of public policY as 

http:forfeited.is
http:Although.it
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are involved in the amount of the Class F deduction,. 
7, From the foregoing considerations, it is believed that no 

recommendation for a change in the existing policy should be made, 
If this view is approved it is suggested that the following para
graph be embodied in the reply to General Hedrick, reply having 
already been made to Colonel Wickliffe: 

Your construction of the pertinent instructions regarding 
Class F deductions in connection with court-martial forfeitures 
was correct, The ambiguity in ,the cablegrams from The Adju
tant General is believed to have'been largely clarified by 
paragraph 6, War Department Circular No, 288, August 28, 1942, 
However, there still exists some un~ertainty regarding per 
diem forfeitures and I am accordingly recommending that there 
be added between the penultimate and last sentences of the men
tioned paragraph the following sentence 

Similarly, in the case of a per diem forfeiture 
it should be imposed at the rate of $1.10 per day 
(one-thirtieth of $33, his daily pay after the fam
ily allowance contribution has been deducted), 

Your suggestion that uniformity of forfeitures for the 
same offenses being desirable, this office should take steps 
looking to a change in the existing War Department'policy 
regarding this matter has been studied. .The present policy 
was based upon the analogous procedure which was prescribed 
by the pertinent regulations which governed theadministra
tion of similar laws during World War I, For this reason and 
in view of the fact that an informal ~tudy of the matter in
dicates that the present arrangement is probably as equitable 
and satisfactory,' viewed from all angles, as can be devised, 
I do not contemplate recommending at this time any changes in 
the existing policyo 

Charles W. West, 
Colonel, JoA,G.D" 

Chief of Military Affairs Division. 
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SPJGA 1942/5716 	 December 4, 1942 
(243) 

MEMORANDUM for The Judge Advocate General 0 

Subject~ 	 Effect of act of June 23, 1942 (Public Law 
625, 77th Cons.), on reduction of pay of 
soldiers who have Class F deductions. 

1. By first indorsement (SPFDR 248.2/378634x352 CVJ:Jet. 
(C 11-20-42)) dated November 6, 1942, opinion was requested whether 
"in effecting collections on pay rolls under the prevision of Army 
Regulations 35-2440, in the case of enlisted men, the Class F 
allowance should be considered as a reduction of pay, thereby lim
iting the amount available for collection to two-thirds of the 
balance of the pay, or whether the Class F allowance should be 
considered as a part of the pay of which the enlisted man receives 
the benefit himself, thereby making available for collection two
thirds of the total pay due". 

2. Th~ basi~ communication is a letter (AFS-OCS-TT016) from 
the Director of Training, Officer Candidate School, Finance De
partment, Duke University, Durham, North Carolina, dated October 
10, 1942, addressed to the Chief of Fi~ance requesting information 
as to the proper procedure in handling Class F deductions and de
ductions for indebteqness to the United States on pay rolls. In
closed with the mentioned letter are sample'pay rolls showing 
possible methods of handling the mentioned deductions. 

3. The act of May 22, 1928 (45 Stat, 698), as amended by 
act of June 26,1934 (48 Stat, 1222; 10 U.S,C. 875a) provides: 

"That under such regulations as the Secretary 

of War shall prescribe, when it has bee~ administra

tively.ascertainedthat an,enlisted man of the ~ 


is indebted to the United states or any of its in

strumentalities, the amount of such indebtedness may 

be collected 'in 'monthly installments by deduction 

from his pay on current pay rolls: Provided, That 

the aggregate sum of such deductions for any month 

shall not exceed two-thirds of the soldi~ris rate 

of pay for that month: And provided further, That 

whenever ariy part of the pay of-a soldier for a 

certain month shall have been legally forfelt~d by 

sentence of court-martial, or ,othe:rwise legally 
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authorized to be withheld, then no deduction under 
this Act shall be so applied as to reduce the actual 
pay received by the soldier for that month below 
one-third of his authorized rate of pay therefor;
* * * And prpvided further, That nothing in this 
Act shall be construed to prevent collections of 
such indebtedness on final statements from pay, 
in the proportions hereinbefore indicated, or from 
olothing allowance savings." 

Seotion 106a of the act of June 23, 1942 (Public Law / 

625, 77th Cong,; W.D.-Bull. 29, 1942), provides: 


"For an;r month for which a monthly family 
allowance is paid under this title to the dependent 
or dependents of any such enlisted man the monthly 
pay of suoh enlisted man shall be reduced by, or 
oharged with,the amount of $22, and shall be re
duced by, or charged with, an additional amount of 
$5 if' the dependents to whom such allowanoeis pay
able include both Class A and Class B dependents. 
The amount by which the pay of' any such enlisted 
man is so reduced or with which it is so c~arged 
shall constitute part of the monthly f'amily allow
ance payable to his dependent or dependents." 

Subparagraph 3a, Army Regulations 35-2440. dated May 20, 
1942, provides: 

"* * * The words 'rate of pay' as used in the 

act of' May 22, 1928 (par. lb), are construed to 

mean the amount of earned pay for the month,which 

inoludes additional pay for qualification in arms, 

specialist pay, distinguished service award, and . 

other similar items. See M.S. Compo Gen. A-25204, 

March 19, 1929." 


Subparagraph 7d, Army Regulations 35-2440, dated May 20, 
1942, provides: 

liThe act of May 22, 1928 (par. lb), clearly 

limits the aggregate sum of' deductions on account 

of indebtedness for any month to two-thirds of the 

enlisted man's rate of pay for that month. To 

authorize the deduction of' all pay for a particular 

month would do'violence to the plain terms of the 
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statute and defeat the intent of Congress. * ~ * 

Deductions for ind~btedness under the proVisions 

of the act of May 22, 1928, should be limited to 

two-thirds of .the enlisted man's pay for any par
ticular month regardless of the fa9t that the pay 

roll may reveal credit for accrued pay o~previous 

months. See Op. JAG, November 26, 1938 (Dig. Op. 

JAG, 1912-40, sec. l52l( 1» ." 


4. It is'to be noted that the act of May 22, 1928,as amended, 
supra, p~ov1des that whenever any part of the pay of a soldier for 
a certain month shall have been legally forfeited by sentence of a 
court-martial, or otherwise legally authorized to be withhel~, no 
deduction under the act shall be so applied as to reduce the actual 
pay received by the soldier for that month below one=third 6f his 
authorized rate of pay. As the act of June 23, 1942, supra, pro
vides that the monthly pay of any enlisted man shall be reduced by, 
or charged-with, the amount of' his share of the family allowance, 
such amount may be regarded as an amount "legally authorized to be 
withheld"within the provisions of the act of May 22, 1928, as 
amended, supra. Therefore, under the act of May 22, 192~ supra, 
whenever any part- of the pay of a soldier for a certain month shall 
have been legally forfeited by sentence of court-martial, or with
held as t.he soldier's shar.e of the family allowance, or otherwise 
legally authorized to be withheld, no deduction to satisfy indeb
tedness to the Uhited States may be so applied as to reduce the 
actual pay receiveaby the' soldier for that month below one-third 
of his authorhed rate of pay. Thus, if a soldier's pay for any 
given month is subject to a court-martial forfeiture and to a 
charge f'orthe f'~ly allowance, and if these i teins together re
ducethe pay .actUally received by the soldier to one-third or less' 
of his rate of'-pay, no deduction to satisfy indebtedness to the 
United States. may be made. On the other hand, if the court-martial 
forfeiture plus any other amounts legally authorized to be withheld 
amount to less than two . .:.thirds of the.. soldier's rate of pay , a de
ductionmay be made under the act of May 22, 1928, supra, provided 
~uch deduction is in an amount which, when added to the oth~r men
ti()nedwithholdings, will not reduce the pay actually received by 
the soldier to less than one-third of his authorized rate of pay 
as def'inedin .subparagraph 3aJl Army Regulations 35-2440, May 20, 
1942. For examPle, if' a soldier whose authorized rate of pay is 
$60 fOJ: a given month and whose contribution to the family allow
snce is $27, is sentenced to f'orf'eittwo-thirds of his pay for 
that month, the actual am,ountof'.such forfeiture under the pro
Visions of' paraeraph 6, War Department Circular No. ,288; August 28, 
1942, would be two";thirds of'·the a.mount remaining.after thefam1ly 
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allowance is deducted, or $22. In this case the amount o~ the 
, forfeiture plus the amount "legally authorized to,be withheld',' for 
the ~am1ly allowance amounts to $49 and the soldier would actually 
receive $lL As this amount is iess than one-third of his "au_ 
thorized rate of pay" ($20), no deduction for indebtedness to the 
Government may be made under the provisions of the above-mentioned 
act of May 22, 1928. On the other hand,' the other circUIllE3tances 
remaining the same, if the court-martial forfeiture had been $5 
the'amount of such forfeiture plus the other amount legally au
thOrized to be withheld would amount to $,2, leaving $28. Out of 
this latter 'amount a deduction for 1:ndebtedness to-the Government 

, might be made under the act of May 22, 1928,but such deductton 
could not be flso applied ,as to reduce the actual pay received by 
the soldier for that month below one-third of his authorized rate 
of pay ther.eforlt. Accordingly, ,under these circumstances, a de
duction up to but not exceeding $8 might properly be made for in;.. 
debtedness to the Government. 

5. It is therefore recommended that the,se papers be returned 
to the Chief of Finance by aecaod indorsement prepared for the sig
nature of The Judge Advoca~e General, reading aa~ollows: 

With reference to the question presented in the preced
ing indorsement, the'soldier's share of the' fimdly allowance 
asprovtded in section 106a of the "act of J'une 23, 1942 
(Public Law 625, 77th Cong:, W.D. Bull. 29,'15)42), ia regard
edas, an amount, "legally authorized to be withheld"wi thin 
the meaning of, that ,term as'usecl in the act of May 22, 1928 
(45 Stf;it.698), as amended br the act of June 26, 1934 (48 
Stat. 1222; 10U.S.C. 875a).: under the prpviBions of the 
last-mentioned act , when any_~a.r.t:of a soldier's pay for a 
certain month shall have"been lega.lly forfeited by sentence 
of court-martial, or otherwise legallyauthor1.zed to be with
held, no de~uction shall be so applied as to reduce the ac
tual pay received by the soldier for that month below one
third of his 'authorized ,rate of pay therefor. Accordingly, 
it is,my opinion that under the provisions o~ the last-men
tionecl act and subparagraph 7d, Army Regulatit>na 35..:.2440, May 
20, 1942, a deduction may not-be made in satisfaction of 
indebtedness to the Gove~ent if such deduction, plus any 
appl1oablecourt-martial forfeiture, plus any charge against 
the soldier's pay for family allowance, and any other amounts 
legally authorized to be withheld,wil~ reduce the a'ctUalpay 
received by him for that month below one-thirdof'his author
ized rate of pay therefor, a,s defined in subparagraph 3a, Army 
Beg\uations 35-2440,May 20, 19~2. ; For ,example J if a soldier 
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whose authorized rate of pay is $60 per month contributes 
$27 to the family allowance for a given month and is sentenced 
by court~martial to forfeit $22 for that month, the' actual 
pay received by him is less than one-third of his authorized 
rate ,of pay, or $20. In that case no amount is available 
from which a deduction might be made for indebtedness to the 
Government. On the other hand, other circumstances 'remaining 
the same, if the court-mB.rt.ial forfe-I ture is $5, the amount 
thereof plus the amount legally authorized to be withheld for 
the family allowBJ?ce, would leave a balance of $28. From 
this amount a deduction not exceeding $8 might properly be 
made, under the act of May 22, 1928, supra, in satisfaction 
of ,indebtedness to the Government. 

Charles W. West, 

Colonel, J .A.G.D., 


Chief of Military Affairs Division. 
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CHAPTER 4 - MISSING PERSONS 

The act of 7 March 1942,1 as amended by act of 24 Decem

ber 1942,
2 

provides principally for the continuation of the pay 

and allowances of military personnel officially repqrted as miss

ing, missing .in action, interned in a neutral country or captured, 

beleaguered or besieged by an enemy. 

Such persons, unless they are absent without authority, 

are entitled to receive or to have credited to their accounts the 

same pay and allowances to which they would ordinarily be entitled.; 

In the absence of an official report of death, provision is made4 

for the continuation of allotments of pay for the support of de

pendents or the payment of insurance prendums for a period of 

twelve months from the date of commencement of absence although 

the period for which the allotments were executed may otherw"'se 

expire during such twelve month period. If there are no previous

ly executed allotments or if the existing allotments are insuf'fi 

c1ent for the reasonable support of dependents or the payment d' 

1. 	 56 Stat. 14;; 50 U.S.C. 1001; M.L. 1939, Sup. II, sec. 2J65a
1; sec. III, Bull. 14, WD, 14 Mar. 1942. 

2. 	 56 Stat. 1092; 50 U.S.C. 100;; M.L. 19;9, Sup. II, sec. 
2165a-3; sec. II, Bull. 2, WD, 5 Jan. 194;. 

;. 	 Sec. 2 

4. 	 Sec.;. 
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insurance premiums, the Secretary of War is authorized to direct 

5the payment of sums necessary for such purposes. The Secretary 

has full adm.inistr~tive control over the payments;6 prior to the 

end of the twelve month period following the commencement df ab

sence he is required to cause a full review of the case to be 

made and either to make an administrative finding of death or, 

"if the person may reasonably be presumed to be living", to con

tinue the pay, allowances and allotments. 7 The finding of death 

includes a designation of a date upon which death is presumed to 

have occurred for purposes of the termination of the payments of 

pay and allowances, settlement of 'accounts and the payment of 

death gratuities. 8 Another section9 authorizes the transportation 

at -Government expense of the dependents and. household and personal 

effects of any person reported as missing, as a result of military 

operations, interned or captured, to the official residence of 

record o·f such person or, upon application by dependents, to such 

location as the Secretary may designate. 

5. 	 Ibid. 

6. 	 Secs. 4, 5, 9, 10. 

7. 	 Secs. 5, 6 

8. 	 Sec. 5. 

9. 	 Sec. 12. This section applies also to persons officially 
reported as dead or injured. 
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Legal questions relating to this statute are infrequent

11' presented to the Judge advocate assigned to echelons lower 

than the War Department. When such problems arise reference should 

be had to the language of the act as amended and to Circulars Nos. 

97 and 372, War Department, 1942, and Circular 195, War Department, 

Since the amendment of the statute in December, 1942, the 

questions presented to the Office of The Judge Advocate General 

have related chiefly to two general subjects: 

(a) 	 The effect of a delayed determination of death 
upon the pay, allowances and allotments paid or 
payable under the actjand 

(b) 	 The procedure to be followed in disposing of the 
property and effects of persons reported as 
missing or missing' in action. 

The first of these subjects has been comprehensively 

discussed in a recent opinion of The Judge Advocate General. a 

portion of which is reprinted in this Chapter (p. VIII - 97). 

'Phe matter has been submitted to the Attorney General for hie con

sideration. 

The disposition of the effects of person. peported as 

missing or missing in action, etc., has been the subject of many 

opinions of the office. Section 12 of the act merely provides 

for the transportation of these effects to the residence of their 

owner or, upon application by Qependents, to such other place as 

the Secretary of War may designate. The procedure to be followed 
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in shipping and accounting for this property is set out in Circu

lar 195, War Department, 1 September 1943. 10 The Quartermaster 

General, with the advice of The Judge Advocate General, has issued 

detailed instructions to be followed by the Effects Quartermaster, 

Army Effects Bureau, Kansas City Quarterma3ter Depot, Kansas City, 

Missouri, in the ultimate disposition of the effects. 

The Judge Advocate General has pointed out that neither 

this nor any other statute authorizes the sale as distinguished 

llfrom the disposition of effects of living persons. This statu

tory authority to transport the effects is not to be confused with 

the much broader powers of the summary court under AW 112 over the 

12property of deceased persons. 

10. 	 Par. 16b, thereof. This circular supersedes all previous in
structions reg~ding the disposition of effects of deceased as 
well as those of missing persons. 

11. 	 SPJaA. 1943/3444, 9 March 1943; see J .A.G.S. Text No. 9 ('Se
lected Opinions -Military Affairs). 

12. 	 See Part IX, Chapter 2, infra; par. 16~,Cir. 195, WD, 1 Sepf. 
1943. 
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SPJGA. 1943/9904 	 14 July 1943 

MEMORANDUM for the Secretary of War. 

Subject: 	 Interpretation of Public Law 490, 

77th Congress, as amended. 


1. By informal disposition slip dated 26 June 1943, the Chief, 
Legislative and Liaison Division, War Department General Staff, 
referred for opinion certain questions relating to entitlement to 
pay, allowances, and allotments under the provisions of Public Law 
490, 77th Congress (act 7 Mar, 42,56 Stat, 143; 50 u,s.c" App, 
1001 et seq.), as amended by Public Law 848, 77th Congress (act 
24 Dec, 42, 56 Stat, 1092), prop~unded by the President,' War De
partment Dependency Board, in a memorandum dated 7 June 1943, to 
the Assistant Chief of Staff, G-l. 

2. The mentioned memorandum points out that by reason of the 
failure of the enemy to dispatch prompt reports ,there has been-con
siderable delay in the receipt by the War Department of evidence 
that a person carried as absent in a status of missing, missing in 
action, prisoner of war, or interned has died and sets forth speci
fic instances of such delay in cases involving officers and en
listed men who were serving in the Philippine Islands. According 
to the memorandum, it appears that this delay has brought about a 
need for an authoritative determination of the following questions 
arising under Public Law 490, as amended, supra, in connection 
with the administration thereof by the War Department: 

n* * * does the period of entitlement to pay 
'while so absent' under provisions of Section 2, Public 
Law 490, extend to the date the department receives 
evidence that the missing person had died or does it 
extend only to the time of death as reported or as 
administratively determined from the information re
ceived. If it be determined that the period of en
titlement to pay extends only to the tiffie of death, 

. there will exist the further question as to.the enti 

tlement of the dependent to retain allotments from pay 

for the interim period from death to the time of re

ceipt of evidence that death has occurred, * * * I! 


* * 	 * * 
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10. In summary, it is my opinion that: 

a. The period of entitlement to pay and allowances "while 
so absent"-under the provisions of section 2 of Public Law 490, 
77th Congress (act 7 Mar. 42, 56 stat. 143; 50 U,S.C., App. 1003) 
extends only to the date of death as finally administratively de
termined. 

b. Under the provisions of the cited act, dependents of 
missing persons are entitled to retain allotments paid from pay 
and allowances which were credited to the account of the missing 
persons concerned subsequent to the death of such persons as finally 
administratively determined, but prior to the date of such deter
mination. 

£. Where payment of unallotted pay and allowances ofa 
person administratively determined to be dead is made to the per
son otherwise entitled thereto, and it is subsequently discovered 
that the missing person actually died before the date of death, 
as administratively determined, there is no entitlement in the per
son so paid to the'amount of such payment which was based on pay 
and allowances credited for the period subsequent to the actual 
date of death. 

d. Where allotments such as those mentioned in b, above, 
have been paid, the Government may not withhold from pay and allow
ances credited prior to death, or from other indebtedness of the 
Government to the deceased~ all amount not to exceed the amount of 
allotments so paid, but is required to disburse the mentioned credits 
in the manner provided by the act of 30 June 1906 (34 Stat. 750; 
10 U. S. C • 868) 0 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 
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Page 	 VIII - 19, seotion 2e: 
Mustering-:Out Payment Aot of 1944. Members of the Army honorably 

disoharged or relieved from aotive duty and members· of the WAAC hon
orably discharged on aocount of disability are entitled "to receive 
mustering-out pay on discharge or relief from duty. Those who have 
served less than 60 days receive one payment of $100; those who have 
served more than 60 days but not outside continental U. S. or in 

'Alaska, two payments. of $100 eaoh; and those who have served more than 
60 days including servioe outside oontinental U. S. or in Alaska, 
three payments of $100 each. The first pa~ent is made at the time 
of relief from aotive duty; the seoond and third, where appropriate, 
monthly thereafter. Referenoe should be made to the Aot for oertain 

.exoepted olasses of persons • In general, these include· persons whose 
base pay exceed that of the third pay period, those in retirement pay 
status, students and oadets. Aot3 Feb. 1944 (Public LaW' 225, 78.th . 
Cong.; Bull. 3, WD, 10 Feb. 1944). Regulations issued by the Secretary 
of War to implement the statute are contained in Cir. 138., wp, 11 Apr. 
1944. See also, eire 50, WD, 4 Feb. 1944; Cir •. 123, WD, 28. Mar. 1944. 

The following persons have been held to be entitled to mustering
out PaY: an enlisted man in $. non-pay status during his entire period 
of service because of venereal disease EPTIJ a member of the ERC oalled 
to aotiveduty but discharged two days later beoause of physioal dis
ability; an erroneously induoted seleotee who was disoharged after 
only one day of aotive duty. SPJGA 1944/3070, 11 Apr. 1944. 

The following persons have been held not entitled. to reoeive 
mustering-out pay: an offioer who resigned for the good of the servioe 
(SPJGA 1944/3587, 1 Apr. 1944); an enlisted person who reoeived a 
"blue" disoharge (SPJGA 1944/3615~ 17 Apr. 1944). 

Page 	VIII - 21, line 9: 

Delete the words "for fraudulent enlistment." 


Page 	VIII - 22, footnote 45. 
Air Corps Reserve offioers entitled to reoeive a lump-sum payment 

underseotion 2, as amended (55 stat. 240), of the Aot of 16 June 1936, 
are not entitled to mustering-out payinents. Mustering-Out Payment Aot 
of 3 Feb. 1944 (Publio Law 225, 78th Congo; Bull. 3, WD, 10 Feb. 1944). 

Page 	VIII - 33, footnote 3 should read: 
Par. 6, AR 35-2460, 21 May. 1942. All elements of enlisted men's 


pay, within the statutory limits, may be used 'to satisfy all 

iD&lebtedness whioh is the proper subject of stoppage. The 
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propriety of applying allowances to the satisfaction of indebtedness 
is less clear. No allowances may be used to satisfy Soldiers' Home 
deductions or court-martial fines and partial forfeitures. Par. 406.1, 
1M 14-260, 10 Dec. 1942. Travel allowances may not be deducted to 
satisfy an enlisted man's debt to the United states. Par. 21b, AR 
36-2440, 20 May 1942. An officer's rental and subsistence alTowances 
may not be stopped by reason of an arrearage to the United States 
under R.S. 1766 (5 U.S.C. 82; M.L. 1939, sec. 1516). Dig. Ope JAG, 
1912-40, sec. 1516(1). 

Page VIII - 53, second paragraph, section 2b(1}: 
In time of war and for six months thereafter, payment of: the 

mpnetary allowance in lieu of quarters for dependents is suspended. 
An enlisted man of the first three grades who was receiving or was 
entitled to receive and had applied for the allowance on 1 November 
1943 is permitted an election between continuing to receive the 
allowance in lieu of quarters and having his dependents receive 
the family allowance provided in the Servicemen's Dependents Al
lowance Act of 1942. Once made by the enlisted man, the election 
is irrevocable. Payment of the monetary allowance in lieu of 
quarters for dependents is further conditioned upon the maintenance 
of a voluntary allotment equal to the allowance for the support 
of the dependents on whose account it is claimed. (Sec. 108b, 
Servicemen's Dependents Allowance Act of 1942, 56 Stat. 381, as 
amended by act 26 Oct. 1943JPublic Law-174, 78th Cong.; Bull. 21, 
WD, 8 Nov. 1943.) See also Part VIII, Chapter 3. 

For reduction in or charge to pay of enlisted men of first three 
grades furnished public quarters for his dependents, see sec. 8, 
supra, page VIII - 36. 

Page VIII - 56, footnote 7: 
Executive Order 9386, 15 Oct. 1943 (Sec. II, Bull~ 19, WD, 21 Oct., 

1943), effective 1 Nov. 1943, established a new maximum standard of 
$1.80 per day in the United States, except under certain stated con
ditions. 

Page VIII - 59, subsection 4b(1). 
Under current War Department policy, officers traveling on 

orders issued on or after 1 March 1944 receive mileage only if on 
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permanent change of station, except when traveling with troops and 
except where travel Py air is directed or travel is perfonned by 
Government plane. Officers traveling on temporary duty, unless. 
traveling with troops, and officers traveling by air on permanent 
change of station receive $7 per diem. Officers stationed on 
temporary duty receive a per diem allowance :$3 if· public quarters 
are available; $7 if not available ($5 at service schools). Except 
for duty at a service school, the per diem allowance is not paid for 
more than thirty days at one point, whether or· not duty at that point 
is continuous. No per diem allowance should be authorized where the 
temporary duty will not compel the officer to incur more than the 

. normal expense for subsistence which would have to be met at his 
permanent station. Travel with troops is defined as duty wi th a 
body subsisted en route from a kitchen car, rolling kitchen, or like 
facilities for preparing complete oooked meals. Travel orders no \ 
longer specify. the method of reimbursement but designatethe type 
of travel or duty: i.e., permanent change of station (PeS), travel 
with troops (TT), public quarters available (GQ), or "no per diem 
while on temporary duty at __ .ft eire 60, WD, 10 Feb. 1944. 

Page VIII. - 60, line 2; page VIII - 61, line 4: 
By aot of 26 June 1943 (Public Law 92, 78th, Cong.; par. lb 


(2), C 2, 13 Sept. 1943, AR 35-4820, 19 Sept. 1942) the maximum. 

amount payable as a per diem allowance in lieu of subsistence for 

travel on official business or in lieu of expenses for air travel 

under competent orders, was raised to $7 per day. 
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PART IX 

DECEASED PERSONS 

CHAPTER 1 - Death Gratuity IX - 3 


CHAPTER 2 - Disposition of Effects .. , ..... " . i ' , • . • IX - 24 
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CHAPTER 1 - DEATH GRATUITY 

1. 	 Basic Statute 

The 	per~lnent provisions of the act of 17 December 1919, 

1 as amended, are as follows; 

"That hereafter, immediately upon official noti 
fication of the death from wounds or disease, not the 
result of his own misconduct, of any officer or en
listed man on the active list of the Regular Army or 
on the retired list when on active duty, the Quarter
master General of the Army 2 shall cause to be.paid 
to the widow, and if there be no widow to the child 
or children, and if there be no widow or child to any 
other dependent relative of such officer or enlisted 
man previously designated by him, an amount equal to 
six month~' pay at the rate received by such officer 
or enlisted man at the date of his death. * * * " 

2, 	 When Payable 

Under the statute, the death gratuity must be paid to 

the appropriate beneficiary of the deceased immediately upon the 

official notification of death from wounds or disease not the re

suIt of misconduct. 

The 	 procedural provisions and requirements relating to 

1official notification of death appear in Army Regulations. In 

1. 	 41 Stat. 367; act 4 June 1920 (41 Stat, 766); act 2 March 
1923 (42 Stat. 1385; 10 U,S.C. 903; M,L. 1939, s~c, 862). 

2. 	 The payments are now made by the Chief of Finance. See M.L. 
1939, sec, 862, note; par. l~, AR 35-1540, 19 Dec., 1942, 

1. 	 Sec. II, AR 600-550, 14 May 1943. See also 17 Compo Dec, );,:8,9 
Ciro 195 J WD, 1 Sept. 1943. 



IX - 4 


2addition, reports of death from the enemy transmitted by the 

International Red Cross and released by the Provost Marshal Gener

al are considered to be official notifications for the purposes of 

this act. Under the act of 7 March 19423 an administrative find

ing 	by the Secretary of War of the death of a person originally 

reported as missing, missing in action, interned or captured, will 

be accepted for death gratuity purposes. 

Death "from wounds or disease" has apparently been in

terpreted to include death from any cause; for example, death by 

4drowning has been held to fall within the purview of the statute. 

Payment-of the ~atuity may not be made if death is the 

result of the deceased's own misconduct. A discussion of the 

meaning and cOhtent of this standard will be -found in Part X, Chap

ter 2, infra. 

Although the foregoing stat~te is by its tei~ applicable 

only to members of the Regular Army, by the act of 10 December 1941,5 

2. 	 See par. 177, FM 27-10, Rules of Land We~fare, 1 Oct. 1940, 
quoting art: 4, Geneva (Red Cross) Convention of 27 July 1929 
(47 Stat. 2074); par .. 21, AR 850-75, 30 June 1943. 

3. 	 56 Stat. 145, as amended by act 24 Dec. 1942 (56 Stat. 1053 
50 U.S.C. 1005; M.L. 1939, Sup. II, sec. 2165a-5)j see Part 
VIII, Chapter 4, supra. 

4. 	 27 Compo Dec. 649. 

5. 	 55 Stat. 796, amending act 3 April 1939 (53 Stat. 557) as 
theretofore amended by act 25 July 1939 (53 Stat. 1079; 10 
U.S.C. 456; M.L. 1939, Sup. II, sec, 1117. 
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the 	benefits of the earlier enactment were granted to the "depend

ents" of all other officers, warrant officers and enlisted men of 

the Army of the United States called or ordered on extended active 

Federal service·for more than thirty days who, while so employed, 

die not as a result of their own misconduct. 6 Since substantially 

all members of the Army of the United States now in service are on 

duty for an indefinite period, the death gratuity statute may be 

assumed to be applicable, for all practical purposes, to all male7 

6. 	 22 Compo Gen. 37; I Bull. JAG 113, sec. 1117(1); par. 2~(4), 
AR 35-1540, 19 Dec. 1942. 

7. 	 The act also applies to all members of the Army Nurse Corps on 
extended active duty. Act 8 March 1928 (45 Stat. 249; 10 
U.S.C. 903a; M.L. 1939, sec. 862); par. lc(l), AR 35-1540, 19 
Dec. 1942, as changed by C 1, 1 Feb. 1943; see also 22 Compo 
Gen. 101; I Bull. JAG 178, sec. 862(8). It is believed that 
the act applies to women appointed as dietitians and physical 
therapy aides in the Medical Department of the Army pursuant 
to section 2 of the act of 22 Dec. 1942 (56 Stat. 1072; par. 
lc(2), AR 35-1540, 19 Dec. 1942, as changed by C 1, 1 Feb. 
1943); to the technical and professional female personnel in 
categories required for duty outside the' continental United 
States appointed or enrolled in the Medical Department of the 
Army pursuant to section 6 of the act of 22 Dec. 1942, supra 
(see par. lc(3), AR 35-1540, supra); to female physicians and 
surgeons appointed in the Medical Departm~nt of the Army pur
suant to the act of 16 April 1943 (Public Law 38, 78th Cong.; 
sec. I, Bull. 8, WD, 1943), and to members of the Women's 
Army Corps (act 1 July 1943; Public Law 110, 78th Cong.; sec. 
II, Bull. 12, WD, 1943). In view of certain ambiguities, 
however, it has been recommended (SPJGA 1943/10183, 26 July 
1943), that questions as to the.applicability of the statute 
to female personnel be submitted to the Comptroller General 
for decision. 



IX - 6 


military personne18 now on active duty,9 

3. 	 Amoun-t Payable 

The statute p1;'ovides for the payment of "an amount equal 

to six months' pay at the rate received * * * at the date of * * * 
death". 

The word "pay" has been defined 'generally as including 

every kind and character of compensation, other than allowances, 

1
received by the man concerned at the date of his death. Thus it 

has been held to include the ten per cent increase in base pay for 

foreign service,2 the additional pay for officers serving as aides 

to general officers,3 the addition to pay provided for officers 

of company grade who furnish themselves with mounts,4 flight 

8. 	 The decisions of the Comptroller of the Treasury and of the 
Comptroller General, summarized in par. 2a; AR 35-1540, 19 
Dec. 1942, indicate that the statut6 is applicable to Regular 
Army warrant officers, enlisted personnel of the Philippine 
Scouts and the teacher of music, leader of the Military Acad
emy Band. It does not apply, however, to cadets of the United 
States Military Academy. Par, 2b, id.; but cf. 15 Compo Dec. 
39. 	 - - 

9. 	 21 Compo Gen. 121. 

LPar. 3, .AR 35-1540, 19 Dec ~ 1942. 

2. 	 14 Compo Dec. 851; 14 Compo Dec. 882. 

3. 	 14 Compo Dec. 851. 

4. 	 Ibid. 
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pay,5 the increase in compensation formerly paid to enlisted per

sonnel for specialist ratings,6 and the sum of $10 per month 

formerly provided by section 8 of the act of 18 August 19417 for 

selectees in service for more than twelve months,8 

Payment of the death gratuity may be made only at the 

"rate received1' at the date of death. Accordingly 7 if the deceased 

is neither receiving nor entitled to receive any pay at the date 

of his death, there is no basis for computinp; the death gratuity 

and it will not be paid. Illustrative of this principle is the 

holding that if the deceased was absent without leave at the time 

of death, with no pay accruing to him during such period of unau

thorized absence,9 payment of the death gratuity ~y not be 

5. 	 7 Compo Gen. 476. In this case the officer had not in fact 
completed by the time of his death the flights then a neces
sary condition precedent to ~ualify him for additional fly
ing pay but there remained sufficient time for him to make 
the re~uired flights. It was held that the death gratuity 
was to be computed on the basis of the full rate of pay au~ 
thorized by his assignment and status, including flying payo 

6, 	 14 Comp. Dec •. 851. Such payments are no longer made, Se·c, 
19, Pay Readjustment Act of 1942 (act 16 June 1942; 56 Stat, 
369; 37 U.S.C. 119; M.L, 1939, Sup" II, sec. 1371c-19(2)). 

7. 	 55 Stat. 626, 627; M.L. 1939, sup. II, sec. 2227-8; repealed 
by sec. 19, Pay Readjustment Act of 1942 (act 16'June 1942; 
56 Stat. 369; 37 U.S.C. 119; MoL. 1939, SUp. II, sec. 1371c
19(2)). 

8. 	 21 Compo Gen. 361. 

9. 	 Par. 3~, AR 35-1420, 15 Dec. 1939. 
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made. Likewise if a soldier is, at the time of his death, in 

confinement under a sentence of dishonorable discharge, the execu

tion of the di'scharge having been suspended under authority of the 

act of 27 April 1914 (38 Stat. 354), no pay accrues to him at the 

time of his death,ll and the death gratuity will not be paid. 12 

By a parity of reasoning, if the man concerned dies at a time 

when his pay is partially reduced, even though temporarily, there 

, 	 13i& a proportionate reduction of the death gratuity. On the 

other hand, if the deceased was promoted shortly before his 

100 	 8 Compo Gen.·217; I Bull. JAG 43, sec. 862 (5a); MS. Compo 
Gen. B-25495, 7 May 1942; I Bull. JAG 286, sec. 862(5a); MS. 
Camp: Gen. B-29310, 16 Oct; 19420 A fortiori, payment may 
not be made if the deceased was in desertion. Dig~ Op. JAG, 
1912-40, sec~ 862(4); JAG 42-100, 1 May 1913. 

11. 	 Act 4 Mar. ;915 (38 stat. 1065; 10 U.S.C. 876; MoL. 1939, sec. 
1449) • 

12. 	 Dig. Op. JAG, 1912-40, sec. 862(4); JAG 247, 14 Aug 0 1920; 
but cf. 4 Compo Geno 415. 

13. 	 15 Compo Gen. 352. In that case, a statute required each 
Army officer to ta~e a furlough of one month without pay dur
ing the current fiscal year 0 The officer died shortly after 
the start of the fiscal year without having taken his fur
lough. It was concluded that as he would actually receive one 
twe_lfth les-s pay during that particular fiscal yew:., a like 
deduction should be made in the death gratuity, 

There is some doubt as to the applicability of this prin
ciple when military personnel die while a portion of their 
pay is being forfeited by order of a court-martial; an early 
opinion of the Comptroller General (4 Compo Gen. 415) held 
that an enlisted man of the Navy was legally receiving all 
pay ordered forfeited by a general court-martial. 



14
death, or if he is otherwise legally entitled, at the time of 

his death, to receive the pay of a higher grade,15 the death gra

tuity will be computed upon the.rate of pay for the higher grade. 

If at the date of his death, the deceased was legally 

receiving pay, the death gratuity will be paid even though his 

right to such pay might have been avoided. Thus, where a soldier 

fraudulently.enlisted and died prior to discovery thereof, it was 

determined16 that as the contract of enlistment was voidable but 

not void, and as it had not been avoided, the death gratUity 

should be .paid. 

4. To Whom Payabl~ 

a. WidO'W. The death gratuity statut~ first re~uires 

the payment of the gratuity to the iiwidow i
\ of the deceased, if 

there be one. Any woman who, at the time of the death of the man 

concerned was recognized as his legal wife under applicable state 

law, is considered to be his "widow" within the meaning of this 

statute. If it appears that connnon lav, marriages are recogn:i zed 

in the appropriate state and that .the re~uirements thereof have 

14. 	 II Bull. JAG 247, sec., 862(4) j MS. Comp, Gen- B-33661, 29 May 
1943; but cf, I Bull JAG 334, sec,' 862( 4) ; MS. Comp., Gan" 
B-27979, 2~Oct. 1942, 

15. 	 I Bull. JAG 177, sec" 862(4); MS, Comp Qen., B-26484, 28 July 
1942. 

16" 	 15 Compo Dec" 614; 9 Compo Gen, 26, 
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been 	complied with, payment will be made to a sUrviving common law 

1
wife. By the same reasoning, if the marriage has been terminated 

by a final decree of divorce under appl'1cable state law, a survi

ving divorcee is not the "widow" of the deceased and does not re

ceive the gratuity.2 

Even if a member of the Army of the United states has 

a lawful wife, existing pertinent regulations3 require that he tc..ke 

affirmative action to designate her as the beneficiary payable on 

his death. ~e statute, however, contains a mandatory provision 

for the payment of the gratuity "to the widow" and requires that a 

beneficiary be designated only if the man concerned has no wife 

(or children). It is therefore evident that even though the de

ceased has not actually designated his 'wife (or any other person) 

1. 	 II Bull. JAG 247, sec. 862(3); SPJGA 1943/9673, 26 June 1943; 
Dig. Opr JAG, 191~-40, seco 862(3); JAG 243.7, 21 Nov. 1918; 
22 Compo Dec. 406, Payment will not be made, however, to a 
woman who enjoyed the deceasedis affections but did not bear 
his name. 11 Comp, Gen. 138; Dig. Opo JAG, 1912-40, sec. 
862(3); JAG 291.1, 8 Jan. 1919" 

2. 	 10 Compo Gen. 78; 16 Compo Gen. 890. If, however, only an 
interlocutory decree has been entered which under state law 
do'es not finally terminate the marriage, and death occurs 
prior to the entry of the final decree, the surviving wife is 
a "widow" within the purview of the statute. 6 Compo Gen. 
704. If the deceased has remarried after a final divorce de
cree, the second wife is, of course, his "widow'l. 19 Comp. 
Gen. 56. 

Par 0 3, AR 600-600, 31 Jan. 1931; see chart in par. 7.,£(1), 
AR 35-1540, 19 Dec. 19420 
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as his beneficiary, she will nevertheless receive the gratuity on 


4
his death. Indeed, even if the man concerned does not want his 

wife to receive the death gratuity and, with the specific inten

tion of defeating her rights thereto, designates some other depend

ent relative as his beneficiary, such action is ineffectual and 

only his widow will receive the death gratuity 5 A widow has, 

therefore, an absolute right to the death gratuity which is vested 

by operation of law. 

b. Children. The death gratuity statute provides for 

payment 	thereof "if there be no widow to the child or children Vl 
, 

Normally all legitimate children are included wi thin the 

6statute. 	 The Comptroller General has 'determined, however, that 

4, 6 Compo Gen" 704; par. 2a, AR 600~.600, 31..ian" 1931; par. 7a 
(1), AR 35-1540, 19 Dec ,. ~t942 . 

5. 1 Camp" Gen. 5470 A dependent tinrnarried minor child cannot 
be designated to the exclusion of th~ widow- Dig. Op, JAG, 
1912-40, sec. 862(3); JAG 247, 29 Mar, 1927, 'l'hei.-1dow's 
right to the gratuity cannot thus be defeated even though she 
is mentally incompetent (IBulL <TAG 334, sec" 862(2); SPJGA 
1942/5446, 19 Novo 1942) or though the husband had lived apart 
from her for many years because of her misconduct (SPJGA 
1943/4460, 3 April 1943) or'had instituted divorce proceedings 
(6 Compo Gen. 704) , 

It is nevertheless advisable that all military personnel 
who wish their wives to receive the gratuity, comply with the 
regulations and designate their wives '3.S beneficiaries for 
such a designation is ordinarily regarded as evidence suffi 
cient to establish the identity of the payee" See note 1 to 
the chart in par" 7~(1), AR 35··1540, 19 Dec. 1942 ,. 

6 • 5 Comp" Gen •. 92 0 
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when an officer permitted his infant child to be adopted by another, 

the infant was the child of the foster parents and not of the offi 

cer, and therefore was not a "childliwithin the purview of the 

death gratUity statute. It may be inferred, therefore, that a 

child adopted by a person in the military service would be held to 

be a "child" within the meaning of the statute. The Judge Advocate 

General has decided' that children by a -;Tife subsequently divorced 

enjoy the benefits of the statute, On the other hand, such bene

fits have been denied illegitimate children. 8 

The class of chilQ~en entitled to receive the death 

gratuity has been'further narrowed by the act of 2 March 19239 

whi.ch reads 1npertinent part as follows: 

"None of the funds herein, heretofore, or here

after appropriated shall be used for payment of the 

six months' pay (authorized by the act of December 

17, 1919, * * * ) to any married child or unmarried 

child over twenty-one years of age of a deceased 

officer or enlisted man who is not actually a de

pendent of such deceased officer or enlist~d man."· 


All 	married children are thereby prohibited from receiv

ing 	the benefits of the death gratuity statute even though they 

7. 	 Dig. Cp. JAG, 1912-40, sec. 862(3); JAG 247, 29 March 1927. 

The digest does not disclose who had the custody of the 

children. 


8. 	 Dig. Cp. JAG, 1912-40, sec. 862(3); JAG 24'7, 29'March 1921. 

9. 	 42 Stat, 1385; 10 UoS,C, 903; MoL., 1939, sec. 862; reprinted 

in par. 1£, .AR 35:'1540, 19 Dec. 1942 .. 
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have 	been designated as beneficiaries by the deceased, are still 

under twenty-one and were actually dependent upon him at the time 

10of his death. It has further been decided by the Comptroller 

General that the death gratuity is payable to an unmarried child 

over 	twenty-one only if such child was in fact dependent upon the 

11deceased at the time of his death. Accordingly, only the rights 

of unmarried minOr children remain unaffected by the act of 2 

March 1923; such children will receive the gratuity even though it 

affirmatively appears that they were not dependent upon the de

ceased at.the time of his death. 12 

If the deceased leaves no widow, then, subject to the 

limitations imposed by the quoted portion of the act of 2 March 

1923, his children have an absolute right to the death gratuity, 

identical to that of a widow; which right is not dependent upon 

10. 	 18 Compo Gen. 567; par. 5c(2), AR35-l540, 19 Dec, 1942, as 
changed by C 1, 1 Feb. 1943; 22 Comp, Gen, 797; II Bull, JAG 
72, sec. 862. In the case first cited above, it was decided 
that the statutory phrase "over twenty-one years of age * * * 
who is not actually·a. dependent" modified only the words "un
married child" and not the words "any married child~'. 

11. 	 22 Compo Gen. 797; II Bull. JAG 72, sec, 862; par. 50(1), AR 
35-1540, 19 Dec. 1942~ as changed by C 1, 1 Feb. 19430 

12. 	 I Bull. JAG 43, sec. 862(3); MS. Compo Gen. B-2l908, 9 June 
1942. 
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designation13 and cannot be defeated by the designation of another 
, 14 

beneficiary. 

c. Other Dependent Relatives. The death gratuity sta

tute provides that "if there be no widow or child", payment there

of shall be made "to any other dependent relative" of the deceased 

"previously designated by him". The statute also directs the Sec

retary of War to "establish regulations requiring each officer and 

enlisted man having no wife or child to designate the proper de

pendent relative to whom this amount shall be paid in case of his 

death". Pursuant to this statutory directive, regulations have 

been issued requiring the designation of beneficiaries by military 

personnel. 15 

If the deceased leaves no widow or child qualified to 

receive the death gratuity, and has failed or refused 'to designate 

13. 	 Existing pertinent regulations (par. 3, AR 600-600, 31 Jan. 
1931; see chart in par. 7c(1), AR 35-1540, 19 Dec. 1942), 
nevertheless, appear to require designation of children in 
appropriate cases, 

14. 	 II Bull. JAG~03, seco 862(3); SPJGA 1943/6639, 17 May 1943. 
This rule was somewhat relaxed, however, in a case in which 
the Comptroller General authorized payment to a designated 
beneficiary who, though not the lawfully appointed guardian 
of the deceased's unmarried minor child, had the actual care 
and custody of the child" I BulL JAG 286, sec. 862(3); MS. 
Comp 0' Gen. B-2BB2,2, 1, Oct. 19420 

15. 	 Para 3, AR 600-600, 31 Jan. 19~1. It should be noted that 
these regulations are now in the process of revision. See 
SPJGA 1943/10183, 26 July 1943, 

http:personnel.15
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any other qualified beneficiary, ~o death gratuity will be paid. 16 

In the absence of such a designation, even a very close relative 

who was actually dependent upon the man concerned at the date of 

his death has no right to receive the gratuity.17 To prevent a 

forfeiture, it has been the practice to permit persons in the Drl.l

itary ,service who have wives or qualified children or both, to 

deSignate other dependent relatives as secondary beneficiaries to 

receive the gratuity in the event there are no qualified primary 

beneficiaries living at the date of death and to permit all persons 

including those who have neither wives nor qualified children, to 

designate primary and successive secondary beneficiaries from among 

their dependent relatives. Payment of the death gratuity may be 

made to such a secondary beneficiary in the event that the primary 

beneficiary dies prior to the death of thedesignator,18 is dis

qualified from receiving the death gratuity,19 or relinquishes all 

14 Compo Dec. 913; 15 Compo Dec 721; 1 Compo Gen. 771; 8 Compo 
Gen. 161; I Bull. JAG 43, sec. 862(2); MS. Compo Gen. B-25337, 
23 April 1942; Dig. Op. JAG, 1912-40, sec. 862(2); JAG 247, 
4 April 1927; id., 13 Sept. 1927;.par. 5~, AR 35-1540, 19 Dec. 
1942: 

17· 	 1 Compo Gen. 771; 8 Compo Gen. 161; I Bull. JAG 43,' sec. 862 
(2); MS. Compo Gen. B-25337, 23 April 1942. 

18. 	 4 Comp~ Gen. 628. 

19. 	 The word "cllildll in the statutory phrase lIif there be no widow 
or ohild" means a child not prohibited from receiving the gra
tuity by the above-quoted provision of the act of 2 March 
1923. 4 Comp. Gen. 730., Moreover, if the beneficiary primar

http:gratuity.17
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rights thereto. 20 

The regulations prescribing the manner in which benefic

iaries must be designated merely implement a statute which does 

not itself state how the designations should be made. This fact 

has formed the basis for the view that the designation may be 

effective even though not made in strict conformity with the reg

21ulationso No departure from the regulations will be recognized, 

however, unless it is clear that there has been an actual informal 

designation which is "entirely free from doubt, or fraud, or mls

take".22 For example, payment of the death gratuity has been re

fused where the only evidence of a designation was an informal 

statement by the soldier. that he intended a certain beneficiary to 

19. 	 (cont.) 
ily designated is not within the class of dependent relatives, 
a secondary designated beneficiary who is within tl1e class 
may receive the gratuity. I Bul!. JAG 177, sec. 862(2); MS. 
Compo Gen., B-27l57, 28 July 1942; MS. Compo Gen. B-27l51, 
28 July 19420 

20. 	 II Bull. JAG 153, sec. 862 (2); MS. Comp. Gen 0 B-28242, 9 
April 1943. 

210 	 15 Compo Dec. 372. 

22. 	 20 Compo Dec. 60, 63. The death gratuity may not be paid to 
a dependent relative designated as beneficiary for another 
purpose under another statute. 1 Compo Gen. 330. A testa
mentary bequest of the decedent's residuary estate likewise 
does not constitute the q.esignation of a beneficiary. 21 Compo 
Dec. 856; see par. 6a. AR 35-1540', 19 Dec. 1942. 

http:take".22
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receive the gratuity.23 A like result was reached where the only 

eyidence was that a soldier had orally stated that he had filled 


24
out a designation card, Where, however, the soldier was seen 

to fill out and file a des~gnation card which was thereafter 

apparently lost by the Army, evidence of such facts end of what 

was stated on the card was considered sufflcient to support pay

ment 	of the gratuity,25 

In another class of cases, consideration was given to 

the effectiveness of partial but incomplete compliance with the 

procedure outlined in the regulations, Where an unsigned designa

tion card~as found among a deceased officer's effects, and evi

dence was submitted that the officer had stated that he was hold

ing the card to obtain the signature of a witness, it was decided26 

that there was not a sufficient designation. Where, however, 

there was direct evidence that the deceased intended to designate 

23. 	 17 Compo Dec. 377; 24 Compo Deco 42 •. The fact that the state
ment is in writing appears to be immaterial" 20 Compo Dec. 60. 
In a recent case, a paper attached to an officer's will, which 
bore a statement that his mother was the dependent designated 
to receive the gratuity, was considered an insufficient des
ignation. I Bull, JAG 177, sec. 862(2); MS. Compo Gen. B-27152, 
11 Aug. 1942. 

24. 	 17 Compo Dec. 490. 

25. 	 17 Compo Dec. 587; 22 Compo Dec.·532; 24 Comp, Dec. 675. 

26. 	 Dig, Op. JAG, 1912-40, sec. 862(2); JAG 247,30 Oct. 1926. 

http:gratuity.23
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a beneficiary when filling out the card, but was prevented from 

signing it by serious. illness, payment of the gratuity in conform

ity with the designation made thereon was permitted. 27 In a 

number of instances, also, the beneficiary has been inaccurately 

named or described on the designation card. In such instances, 

wherever it was possible to identify with reasonable certainty 

28the person intended, payment of the death gratuity was approved. 

A designation, once properly made, may of course be re

voked by a specific instruction to that effect29 or by the sub

sequent designation either of the same or of different benefici

ari es )0. It is not revoked, however, merely by the termination of 

a period pf en~istment or by a change in military status; a desig

nation once made and not otherwise revoked remains effective 

" 31throughout the active service of the man concerned. 

27. 	 15 Compo Dec. 372; 20. Compo Dec. 599; see also 3 Compo Gen. 
80.; par." 6£, AR 35-1540., 19 Dec. 1942. 

28. 	 15 Compo Dec. 610.; 24 Compo Dec. 30.3; II Bull. JAG 153, sec. 
862(2}; MS. Compo Gen. B-33594, 10. April 1943. Contra: I 
BulL JAG 286, sec. 862{2}; MS. Compo. Gen. B-288o.6, 24 sept. 
1942. 

29. 	 Dig. Op. JAG, 1912-40., sec. 862(2); JAG 247, 13 March 1929. 

30.. 	 18 Compo Dec. 277; par. 4? AR 60.0.-60.0., 31 Jan. 1931. 

31. 	 25 Compo Dec. 260.; 5 Compo Gen. 914; I :aulL JAG 334, sec. 
862(2); MS. Comp, Gen. B-3o.377, 25 Nov, 1942. 

http:permitted.27
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The only persons who may be designated as beneficiaries 

to receive the death gratuity are "dependent relatives"of the de

ceased. The Comptrol~er General recently found occasion to recon

sider the meaning of the word "dependent" as used in this portion 

of the statute, and announced32 the unique and liberal view that 

any relative with an insurable interest in the life of the deceased 

is a "dependent il relative within the meaning ?f_the statute. Any 

designated relative who had such an insurable interest will now 

receive the death gratuity even though it aff:i.rmativelyappears 

that he was financially independent of the deceasea..33 Fathers, 

mothers, sisters and brothers of the deceased are said to have an 

insurable interest in hisl1fe by virtue of relationship alone, 

and therefore no factual shbwing thereof need be made.34 More re

mote· relatives, such as uncles and aunts, are required to furnish 

further evidence of their insurable interest in the life of the 

32. 	 22 Compo Gen. 85; I BulL JAG 177, seco 862(2); par 0 7c(5), 
.AR 35-1540, 19 Dec. 1942, 'rhis decision is amplified and 
further explained in 22 Comp 0 Genn 797; II BulL JAG 72, seo. 
862. 

r22 Comp. Gen 0 85; note 32, supr~; I Bull JAG ..226, sec 862 (2);33. 
MS. Compo Geno B-28437, 7 Sept 0 1942; MS.· Compo GeIl:.B-28438, 
7 Sept. 1942. Accordingly the statement tn par. 2£, .AR 600
600, 	31 Jano 1931,/ that the relative must be "actually depend
ent" 	does not reflect the present law, 

34. 	 22 Compo Gen. 797; note 32, ~~; par, 7~(5), AR 35-1540, 
19 Dec. 19420 
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deceased. 35 

A "relative" within the purview of the death gratuity 

act is any person who is related to, th~ man concerrled by consan

guinity (blood) or by affinity (marriage),36 Thus, step-parents37 

and half-sisters and half-brothers38 have been determined td be 

relatives of the deceased, A divorced wife, however, is not a 

"relative li ;39 nor may the deceased effectively designate either 

40his executors or his estate as his beneficiaries. It has also 

been decided41 that the father of an illegitimate son, who has 

never legitimated the son in accordance with the governing local 

35. 	 22 Compo Gen. 85; id" 797; see note 32, supra, The mentioned 
opinions indicate that an insurable interest may be shown by 
evidence that the relative stood in loco parentis to the de
ceased, made contributions to his-education or support, had 
a debtor-creditor relationship with him, or otherwise had a 
reasonable expectation of pecuniary advantage from the contin
uance of his life. 

36. 	 Par, 2a, AR 600-600, 31 Jan. 1931; Dig., Op. JAG, 1912-40, sec, 
862(2); JAG 247, 4 May 19200 

37, 	 19 Comp, Dec, 651; 5 Compo Gen. 948; I BulL JAG 286, sec, 
862(2); MSo Comp, Gen, B-28914, 24 sept. 1942, 

38, 	 I BulL JAG 334, sec, 862(2); MSo Compo Geno B-29981,'14 Nov, 
1942, 

39, 	 4 Comp, Gen, 730, 

4o, 	 Cf, 18 Compo Dec, 277; Digo cp, JAG, 1912-40, seco 862(1), 
JAG 4~-140, 22 May 19130 

4L 	 13 Compo Gen, 429, 
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law, is not a "relative" of the son within the purview of the death 

gratuity statute. A foster-parent is a "relative" in those in

stances when there has been a formal adoption through legal pro

ceedings,42 but not otherwise. 43 

5. 	 Incidents of Beneficiary's Right 

The gratuity payable to the beneficiary is not considered 

a part of the deceased's pay and allowances. l Accordingly, it 

appears that the beneficiary's right thereto against the Govern

ment is direct and not derivative and would not be subject to de

fenses which the Government might legally have against the de

2ceased. 

The question has also been considered whether the bene

ficiary's right to the gratuity is one personal to him which does 

42. 	 I Bull. JAG 226, sec. 862(2); MS. Compo Gen. B-25497, 17 Sept. 
1942; II Bull. JAG 72, sec. 862; MS. Compo Gen. B-32132, 17 
Feb. 1943; Dig. Opo JAG, 1912-40, sec. 862(2); JAG 247, 22 
Nov. 1920. 

13 Compo Gen. 439; II Bull. JAG 72, sec. 862; MS. Compo Gen. 
B-32359, 19 Feb. 1943.; Dig. Op. JAG, 1912-40} sec. 862( 2); JAG 
247, 	22 Nov. 1920; cf. 9 Compo Gen', 39. 

1. 	 15 Compo Dec. 576. 

2. 	 In an early case, it was decided that the GoYernment cannot 
set off against a beneficiary claiming the gratuity, the debts 
due it by the deceased. Semple v. United States~ 24 ct. Cl. 
422. 

http:otherwise.43
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not survive in the event of his death, or is more in the nature of 

a property right. For some years, the former view prevailed;3 but 

in 1935, the Court of Claims held4 that the beneficiary has a 

vested interest in the gratuity at the date of the death of the 

man concerned and therefore that if the beneficiary dies there

after but prior to receiving payment of the gratuity, the right 

thereto survives and passes to the beneficiary's personal representa

tives. As this view has now been adopted by the Comptroller General,5 

it may be assumed that the beneficiary has an assignable property 

-rnterest in the gratuity.6 

It is not at all clear what types of improper aotion on 

3. 	 18 Compo Dec. 660; 22 Compo Dec. 524; 3 Compo Gen. 642; of. 
16 Compo Gen. 595. 

4. 	 Campbell v. United States, 80 Ct. Cl. 836. 

5. 	 I Bull. JAG 374, sec. 862(2); MS. compo Gen. B-30573, 7 Dec. 
1942. 

6. 	 Section 3477 of the Revised Statutes, as ~ended by act 27 May 
1908 (35 Stat. 411) and act 9 October 1940 (54 Stat. 1029;31 
U.S.C. 203; M.L. 1939, Sup. II, sec. 801; par. 2b, AR 35-6040~ 
12 June 1942), prevents voluntary assignment of ,a claim there
for prior to its allowance (I Buil. JAG 329, sec. 701; MS. 
Compo Gen. B-29850, 3 Nov. 1942) but does not affect assign
ments by operation of law (Western Pac. RR. v. United States, 
268 u.S. 271). In one instance, however,when a beneficiary 
was ip the military service serving overseas and a voucher 
for the death gratuity was executed by his attorney in fact 
under a power of attorney broad enough to cover the executio~ 
of such a voucher, the Comptroller General allowed the olaim. 
I Bull. JAG 369, sec. 701; MS. Compo Gen. B-29711, 7 Dec. 1942. 
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the 	part of the benefici~y will deprive him of his right to the 

gratuity. It has been decided, however, that any beneficiary who· 

has 	wrongfully taken the life of the man concerned will not be 

permitted to profit by his own wrong and mayno~ be paid the 

gratuity. 7 

6. 	 Missing Persons 

. .1·Statutory provision has recently been made for payment 

of the death gratuity to the appropriate beneficiaries of military 

personnel who are first officially reported as missing, missing'in 

action, interned in a neutral country or captured by an enemy, up

ona subsequentf1nding of death by the Secretary of War. The 

effect of this statute upon the pay and allowances of such person

nel prior to death is referred to in an earlier portion of these 

2materials. 

7· 	 Par. 5a,AR 35-1540,19 Dec. 1942; MS. Comp, Gen. A-60953, 12 
June 1935; but cf. Dig. Op.JAG, 1912-40, sec. 862(3); JAG 
247, 16 JunS 1924. 

1. 	 Act 7 Maroh 1942(56 Stat. 143) as amended by aot 24 Dec. 
1942 (56 Stat. 1092; 50 U.S.C. 1001 et seq.; M.L. 1939, Sup. 
II, sec. 2165a-l et seq.; sec. III, Bulr:-14, WD, 1942; sec. 
II, Bull. 2, WD, 1943).' . See opinions ci ted in page IX - 9, 
note 14, supra. . 

2. 	 See Part VIII., Chapter 4, supra. 
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CHAPTER 2 - DISPOSITION OF EFFECTS 

1. 	 Basic Law 

Recognition of the practical necessity of securing and 

disposing of the personal effects of persons subject to military 

law 	upon their death appears in Article of War 112, 1 which reads 

as follows: 

"In case of the death2 of any person subject to 
military 1aw the commanding officer of the place of

3command will permit the legal representative or 
widow of the deceased, if present, to take possession 
of all his effects then in camp or quarters; and if 
no legal representative or widow be present, the com
manding officer shall direct a summary court to se
cure all such effects, and said summary court shall 
have authority to collect and. receive any debts due 
decedent's·estate·by local debtors and to' pay the un
disputed local creditors of decedent in so far as any 
money belonging to the deceased ~hich may come into 
said summary court's possession under this article 
will perm:i.t, taking receipts therefor for file with 
said court 9 s final report upon its transactions to 
the War Department; and as soon as practicable after 
the collection of such effects said summary court 
shall transmit such effects and any money collected, 

L 	 Act 4 June 1920 (41 Stat. 809; 10 U.S.C. 1584; M.L. 1939, sec. 
470) • 

2. 	 With reference to "missing" persons, see Part VIII, Chapter 
4, supr~. 

3. 	 It has been determined that the phrase !Iplace of command" is 
a clerical error and that the phrase should read "place or 
command". JAG 220.811, 31 Aug" 1920; Dig. Cpo ·JAG, 191240, 
sec. 470(9); M.L. 1939, seco 470n" 
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through the Quartermaster Department,4 at Government 
expense, to the widow or legal representative of the 
d~ceased, if such be found by said court, or to the 
son, daughter, father, provided the father has not 
abandoned the support of his' family; mother, brother, 
sister, or the next of kin in the order named, if such 
be found by said court, or the beneficiary named in 
the will of the deceased"if such be found by said 
court, and said court shall thereupon make to the War 
Department a full report of its transactions; but if 
there be ~one of the persons hereinabove named, or 
such persons or their addresses are not known to or 
readily ascertainable by said court, and the said 
court shall so find, said su.:mmary court shall have 
authority to convert into cash, by public or private 
sale, not earlier than thirty days after the death 
of the deceased, all effects of deceased except ~sabers, 
insignia, decorations, medals, watches,trinkets, 
manuscripts, and other articles valuable chiefly as 
keepsakes; and as soon as practicable after conver~ 
ting such effects into cash said summary court shall 
deposit with the proper officer, to be designated in 
regulations, any cash belonging to decedent's estate, 
and shall transmit a receipt for such deposits, any 
will.or other papers of value belonging to the de
ceased, any sabers, ins ignia, 'decorations, medals; 
watches, trinkets, manuscripts, and other articles 

valuable chiefly as keepsakes j together with an in

ventory of the effects secured by said summary court, 

and a full account of its transactions, to the War 

Department for trl:lJlsmission to the Auditor for the War 


5Department for action as authorized by law in the 

settlement of accounts of deceased officers and en

listed men of theArmyu 


-.-----~ 

40 	 The Quartermaster Department was consolidated into the Quarter
master Corps by section 3, act 24 August 1912 (37 Stat 591)00 

50 	 The functions formerly performed by the Auditor for the War 
Department are now performed by the General Accounting Officeo 
Seco 304, act 10 June 1921 (42 Stat 0 24; 31U"SnCo 44, MoL. 
1939, seco 1646} 0 
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"The provisions of this article shall be appli 
cable to inmates of the United states Soldiers' Home 
who die in any United States military hospital outside 
of the District of Columbia where sent from the home 
for treatment. II 

Colonel Winthrop's study of the antecedents of the pro

visions of this article6 discloses that at an early period courts-

martial were invested with a peculiar probate Jurisdiction in the 

matter of the administration of the estates of deceased military 

personnel. Vestiges of this concept may be found in such provis

ions of :the present article of war as those for the securing and 

disposing of effects by summary courts, for findings of family 

relationships by summary courts and for the collection and pay

ment by them of local obligations and sales of personal effects. 

Nevertheless, The Judge Advocate General has concluded that Ar

ticle of War 112 is neither a statute of descent and distribution7 

nor a statute for the administration of estates8 and that the 

summary court, in acting pursuant thereto, is not functioning as 

6. 	 Winthrop, Military Law and Precedents (2ded., 1920 reprint), 
p. 7610 

7. 	 JAG 220.5, 19 June 1922; Dig. Op. JAG, 1912-40, sec. 470(1); 
JAG 210.8,12 Aug. 1918; Dig. Op. JAG, 1912-40, sec. 470(5); 
JAG 210.871, 22 Sept. 1923; Dig. Op. JAG,1912-40, sec. 470 
(6). 

8. 	 JAG 210.871, 22 sept. 1923;id., 8 June 1932; Dig. Op. JAG, 
1912-40, sec. 470(6). 
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an executor or adm1nistrator,9 and has no power to adjust private 

disputes or conflicting claims to the effects. lO 

The article has rather been construed1l as merely desig

nating certain individuals to whom possession of the effects of 

deceased soldiers should be relinquished by the military authori

ties. It has been said that such action does not invest the re

cipient with any title to the effects in question and that a re

fusal to turn the effects over to any person apparently entitled 

to receive them does not divest such person of any title thereto; 

12such 	matters are controlled solely by applicable state law. 

Article of War 112 has been implemented13 by sections V 

and VI, Army Regulations 600-550, 14 May 1943, ~d, as to the 

9. JAG 220.871,25 June 1921; Dig. Gp. JAG, 1912-40, sec. 470(2). 

10. 	 Cf. JAG 210.871, 8 June 1932; Dig. Gpo JAG, 1912-40, sec. 470 
Tb') 0 

11. 	 JAG 2100871, 22 Sept, 1923; Dig, Gp. JAG, 1912-40, sec. 470 
(6); JAG 210.8, 12 Aug. 1918; Dig. Gp. JAG, 1912-40, sec. 
470(5). 

12. 	 JAG 210.871, 22 Sept. 1923; Dig. Op,o JAG, 1912-40, sec. 470 
(6). ;It should nevertheless be noted that, under certain 
circumstances~ the article authorizes (but does not direct) 
the summary court to do certain acts apparently affecting 
the title to property, e.g., to pay local debts and to sell 
property. 

13. 	 The War Department has authority to issue regulations prescri 
bing the action to be taken by summary courts, JAG ~20.87l, 
31 Aug. 1920; Dig. Gp. JAG, 1912-40, sec. 470(9). 



IX -	 28 


effects of persons subject to military law dying outside the 

limits of the states of the United States and the District of 

Columbia, when the widow or legal representative of any such de

ceased person is not present, by paragraphs 16~ and 16~, Circular 

No. 195, War Department, 1943. 14 

When the widow or legal representative of the deceased 

is present, Article of War 112 authorizes action by the commanding 

officer alone without the employment of a summary court. Under 

such circumstances, tHe immediate commanding officer of the de

ceased is required], promptly to secure all the decedent's "effects 

then in camp or quarters" and to deliver them to his "legal repre

sentative or widow", 

The term "effects!! has been interpreted to mean all per

sonal property in the possession of the deceased at the time of 

his death which is capable of being packed, crated and transpor

14. 	 Procedures are also provided for the disposition both of ef
fects of "missing" persons (par. 16b, Cir. 195, WD, 1 Sept. 
1943) and of lost, abandoned or mislaid personal property 
which is to be returned to the United States (par. 16~, id.). 

1. Par. 25a(l), AR 600-550, 14 May 1943; JAG 6-155, 18 Sept. 
1914; DIg. Op"JAG. 1912<-40, sec. 470(4). 
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ted. 2 However, onJ.Y such of these effects as are "in camp or 

quarters" may be taken into custody, Hence there is no authority 

for attemp"('l.ng to secure effects which are not in camp or quarters 

but are in storage,' in a safety deposit box,4 or in the possession
I 

5of a third person.

Once the appro~riate effects have been secured, if both 

the widow and the legal representative of the deceased are present, 

the commanding officer may at his option deliver the effects 

either to the widow or to the legal representative,6 It is con

sidered better practice, however, for him to give a preference to 

the legal representative. 7 If only one of these parties is pres

2. 	 JAG 524, 17 Oct. 1919; JAG 524 21, 3 Aug. 1938; Dig. Op. JAG, 
1912-40, sec. 470(11), A privately owned automobile is a 
part of the decedent's "effects". SPJaA. 1943/3444, 9 March 
1943; SPJaA. 1943/4693, 10 Apr. 1943. Liberty bonds are also 
considered a part of the decedent '-s "effects"· (JAG 168, 6 
Dec. 1924; Dig. Opo JAG, 1912-40, sec. 470(9)), but a life 
insurance policy in favor of a third party is not. JAG 
210.871, 22 sept. 1923; Dig. Op. JAG, 1912-40, sec. 470(6). 

3. 	 SPJG 524.21, 25 Mar 1942 .. 0 

4. 	 SPJaA. 220.871, 22 June 1942; I Bull. JAG 27, sec, 470(7). 

5. 	 SPJG 524.21, 2} Mar, 1942. 

6. 	 JAG 210.871, 22 Septo 1923; Dig. Op. JAG, 1912-40, sec, 470 
(6). 

7. 	 Ibid. 

http:attemp"('l.ng
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ent, delivery may properly be made to that p~rson.8 Such of these 

effects as clearly appear to have been owned by some person other 

than the deceased should, however, be delivered to that person.

There is normally little difficulty in determining 

whether a claimant is the "widow" of the deceased. In every in

10stance, applicable state law is controlling. 

The term illegal representative", as used in the article, 

has been construedll to mean only an executor or administrator 

8. 	 Ibid. In vi~w of the fact that deliv'ery does not operate to 
vest title, the effects may legally be delivered to a. widow 
who has murdered her husband. 

9. 	 JAG 210.872, 30 March 1923; id., 12 Apr. 1923; Dig. Op. JAG, 
1912-40, sec, 470(3); cf. JAO-220.871, 6 Oct. 1931; JAG 
451.1, 2 Aug. 1934; Dig:- Op. JAG, 1912-40, sec. 470(8). All 
Goverrunent issue property other than clothing necessary for 
burial is withdrawn and turned over to the appropriate supply 
officer. Par. 27, AR 600-550, 14 May 1943; par. 16a(2), Cir, 
195, WD, 1 Sept. 1943. 

10. 	 SPJGA 210.871, 22 Apr. 1942; cf. SPJaA 1943/4147, 27 Mar. 
1943; II BulL JAG 144, sec,470( 4) , In the event there 
are several claimants, and doubt exists' as to which is the 
legal widow, the conclusion may properly be reached that no 
widow is present. Cf. JAG 220.871, 29 May 1928; Dig. Op. JAG, 
1912-40, sec. 470(6): 

11. 	 JAG 220.8, 7 Feb. 1918; id" 24 June 1918; Dig, Op. JAG, 
1912-40, sec. 470(4). In-appropriate cases, the legal repre
sentative may be a public administrator (JAG 6-155, 18 Sept. 
1914; Dig.Op . JAG, 1912-40 , sec. 470(4)) or a special or 
temporary administrator appointed to conserve the assets of 
the decj9dent's estate (SPJaA 220,,871, 22 June 1942; I BulL 
JAG 27, sec. 470(7). 
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duly apPoipted by a proper court. The appointment of any such 

legal representative must ordinarily be proved by certified copies 

of appropriate 'court records. 12 If such certified copies are 

furnished the military authorities must accept them as valid and 

may not collaterally inquire into the jurisdiction of the appoint

13ing 	court.

3. When Neither Widow nor Legal Representative is Present 

a. Securing of Effects. When neither the widow nor 

the legal representative is present, the, effects of the deceased 

are secured by the summary court designated under Article of War 

1112 	by the commanding officer. 

b. Local Debtors and Creditors. The article grants the 

summary court so appointed "authority to collect and receive a:ny 

debts due decedent's estate by local debtors" and "to pay the un

disputed local creditors of decedent in 80 filr as any money be1ong

ing to the deceased which may come into said summary court'spos

12. 	 JAG 220.8, 24 June 1918, JAG 2200872, 8 May 1922; Dig. Cp. 
JAG, 1912-40, sec .470, (4) • An affidavit by the claimant is 
insufficient proof. Ibid. 

13. 	 JAG 210.871, 22 Sept. 192}; Dig. Cpo JAG,' 1912-40, sec. 470 
(6); but cf. SPJGA 210.871, 22 Apr. 1942. 

1. 	 Par. 25a( 2), AR 600-550, 14 May 1943; par. 16!:( 2), Cir. 195, 
WD, 1 sept. 1943. 

http:records.12
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session unde:r this article will pernu."tH. It should be noted ini t 

ially that this portion of the article grants the summary court 

the lIauthorityll to collect and receive the mentioned debts or to 

pay the mentioned creditors but does not compel him to do so.2 

Accordingly, it is believed that the summary court may either ex

ercise or refrain :rrom exercising such authority at his option) 

For the duration of the war, however, when death occurs outside 

the limits of the states of the United states and the District 

of Columbia, the summary court is required4 to collect and receive 

such debts5 and to pay such creditors. 

Although_the "effects" to be secured by the sunnnary court 

are expressly limited to those in Ii·camp or quarters II , no such re

striction is placed upon "debts" which may be collected or "credit 

2. 	 JAG 210.871, 10 Jan. 1919; JAG 220.871, 12 March 1919; id., 

25 June 1921; Dig. Op. JAG, 1912-40, sec, 470(2). 


3. 	 Where the de~eaciea owes certain debts for personal property 

purchased on conditional sale or subject to a chattel mort

gage, the summary court may, in appropriate cases, refrain 

from paying such debts and permit the property to be repos


0sessed. JAG 220.871, 6 Oct, 1931; JAG 451. 1, 2 Aug 1934; 
Digo Op. JAG, 1912-40, sec. 470(8); but cf. JAG 220,871, 2~ 
Aug. 1927; JAG 210,.871, 11 Oct, 1932, Dig:- Op. JAG, 191~-40, 
sec. 470(10). 

40 	 Par. l6~(2), Ciro 195, WD, 1 Sept, 1943. 

5. 	 As the relation between bank and depositor is generally con
sidered to be that of debtor and creditor, bank deposits are 
debts due decedenVs estate within the purview of the statute 0 
SPJGA 1943/7415, 1 July 1943 .. 
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ors" who may be paid. The only reCluirement is that such debts be 

due by "local debtors" or to "undisputed local creditors". The 

latter terms have therefore been construed6 to mean any debtors 

and creditors in the vicinity of the decedent's "camp or Cluarters" 

as distinguished from those at a distance therefrom, such as, for 

example, at the place of res1dence of the decedent,7 

c, Delivery of Effects. As soon as practicable after 

the collection of the decedent's effects, it is the duty of the 

summary court, where death occurs within the limits of the states 

of the United states or the District of Columbia, to send such 

effects either to the widow or legal representative of the deceased, 

if such exist, and if not to his son, daughter, fat~er, mother, 

brother8 or sister, in the order named,9 or to the beneficiary 

6. 	 SPJGA 1943/7415, 1 July 1943; cf. JAG 210.871, 10 Jan. 1919; 
JAG 220.871, 12 Mar. 1919; Dig--.Op. JAG, 1912-40, sec. 470(2). 

7. 	 It is believed that in overseas commands, the vicinity of camp 
or Cluarters will, of necessity, embrace a much larger area 
than in continental United States. Cf. JAG 210.871, 10 Jan. 
1919; JAG 220.871, 12 Mar. 1919; Dig--.Op. JAG, 1912-40, sec. 
470(2) • 

8. 	 A half-brother falls within the purview of the statute. JAG 
220.871, 16 Jan. 1919; Dig. Opo JAG, 1912-40, sec. 470(5). If 
there be more than one brother, the effects should be sent to 
the elder. JAG 210.8, 12 Aug. 1918; Dig. Op. JAG, 1912-40, 
sec, 470(5). 

9. 	 JAG 210.8, 12 Aug. 1918; JAG 220.871, 9 June 1924; Dig. Op. 
JAG, 1912-40, seco 470(5). 
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llnamed in the deceased's will,lO if there be one. If death occurs 

outside the limits of the states of the United States and the Dis

12trict of Columbia, the summary court ships the personal effects 

to the Effects Quartermaster, Army Effects Bureau, Kansas, City 

Quartermaster Depot, Kansas Ci ty, Missouri ~ depos its an;}' money 

belonging to the deceased's estate with a local disbursing officer 

in return for a treasury check to be indorsed payable only to the 

Effects Quartermaster, and forwards such check expeditiously to 

the Effects Quartermaster. 13 The Effects Quartermaster has been 

appointed a summary court under Article of War 112,14 and all ' 

subsequent action:in determining the distributee to receive per

10 	 It has been suggested that the proper procedure is to notify 
the legatees initially that the effects will be turned over 
to the appropriate personal representativeif seasonably 
appointed (JAG 10-210, 9 Aug. 1912; Dig. Op. JAG, 1912-40, 
sec. 470(7)), and to hold the effects for a reasonable time 
to determine whether a legal representative will be appoint
ed (JAG 220.871, 21 Mar. 1932; Dig. Op~ JAG, 1912-40. sec. 
470(7)). 

11. 	 It has been decided that neither the person designated to be 
notified in case of emergency nor the beneficiary designated 
to receive the death gratuity is a "beneficiary" within the 
meaning of the article. JAG 220.871, 9 June 1924; Dig .• Opt 
JAG, 1912-40, sec. 470(5). 

12. 	 If death occurs on board a transport; see par. 16a(6), Cir. 
195, WD, 1 Sept. 1943; par. 26, AR 600--550, 14 May 1943. 

13. 	 Pars. 16a(3), (4) and (5), Cir. 195, WD, 1 Sept. 1943. 

14. 	 See SPJGA 1943/9674, 1 July 1943 

http:Quartermaster.13
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sonal effects and money is taken by him. 15 


Therp is no limitation as to the weight of the e~fects 


which may be so transmitted;l6 Existing pertinent Army Regula


, 17

tions, however, prohibit shipment of privately o~~ed automobiles 

under the 	foregOing circumstances" 

d. Distributees Unknown, If the summary court finds 

that none of the named distributees exist, or that they or their 

addresses are not known or are not readily ascertainable, he is 

authorized, but not compelled, to sell, at public or private sale, 

not earlier than thirty days after the death of deceased, all the 

effects of deceased except certain named articles valuable chiefly 

as keepsakes. As has been noted above, when death occurs out

side the limits of the states of the United states and the District 

of Columbia and if the widow or personal representative of the de

ceased is not present, the summary court at the overseas station 

may 	not exercise the authority granted by this portion of Article 

18
of War 112 because, as stated above, his duty is to transmit the 

15. Par. 	16~(7), Cir. 195, WD, 1 Sept. 1943. 

16. 	 JAG 524, 17 Oct. 1919; JAG 524,,21, 3 Aug. 1938, Dig. Op. JAG, 
1912-40, sec. 470(11); par. 14b, AR 55-160, 26 Apr. 1943. 

17· 	 Pars. 16b, 11, AR 55~·160,26 Apr. 1943, but. cf. sec. 12, act 
7 Mar. 1942 (56 Stat, 146; )0 U,S,C, 1012; M.L, 1939, Sup. II, 
sec. 	2165a-l~; SPJGA 1943/3444, 9 Mar. 1943; SPJGA 1943/4693, 
10 Apr p ..1945; SPJGA 1943/10440, 21 July 1943; II Bull. JAG 
286; sec. 	2165a-12ol 

180 Par 	 16~(2), Cir. 195, WD,l sept. 1943.0 
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effepts to the Effects Quartermaster who acts as summary court in 

such 	circumstances. 19 

It is apparent from the statute that a sale cannot be 

made by a summary court when the name and address of a distributee 

designated by the statute is knowno 20 However, if after reason

able inquiry the summary court is unable to discover the existence 

or addresses of any of the persons specified in the article of war, 

a formal finding thereof may be made21 and the appropriate effects 

converted into cash by either public or private sale. 22 The sum

mary court has authority to fix the price at which such effects 

19. 	 The Effects Quartermaster makes distribution of effects re
ceived in accordance with existing laws and detailed instruc
tions issued by the Quartermaster General. Par. 6, w600-61-43 J 

28 July 1943. 

20. 	 JAG 220.871, 25 June 1921; Dig. Op. JAG, 1912-40, seco 470(2); 
JAG 220.871, 24 Aug. 1927; Dig. Op. JAG, 1912-40, sec. 470 
(10). One exception has been made to this rule, the statutory 
authority for which appears to be somewhat doubtful. Sale by 
a summary ~ourt has been permitted when the person entitled to 
the possession of the effect by Article .of War 112 expressly 
authorized and directed the sale. JAG 210.871, 11 Oct. 1932; 
Dig. Op. JAG, 1912-40, sec. 470(1); see SPJGA 1943/3444, 9 
Mar. 1943. . 

21. 	 JAG 220.871, 18 Dec. 1918; Dig. Op. JAG, 1912-40, sec. 470 
(9); cf. SPJGA 220.871, 22 June 1942; I Bull. JAG 27, sec. 470 
(7). 	-. 

22. 	 JAG 220.871, 1~ Dec. 1918; Dig. Op. JAG, 1912-40, sec. 470 
(9). It is not lawful, however, to salvage the property. 
JAG 220.871, 31 Aug. 1920; Dig, Op. JAG, 1912-40, sec. 470 
(9). 

http:circumstances.19
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23 	 " may be sold at private sale. Neither effects enumerated in Ar

ticle of War 112, nor any papers of value or papers involving prop

erty rights, including stocks, bonds and other forms of purely com

mercial paper, may be sold by the su:rmna.ry court. 24 

The proceeds of the sale and any other cash belonging 

to the estate of the decedent must thereafter be deposited with a 

disbursing officer of the Army,25 who will furnish the summary 

court with an appropriate receipt therefor. 26 

Thereafter, the summary court transmits to the War De

partment27 the receipt for such deposits, valuable papers belonging 

to the deceased, and the remaining articles which are valuable 

23. 	 JAG 220.8, 24 June 1918; Dig. Cp •. JAG, 1912-40, sec. 470(4). 
If the property purchased at the sale is to be shipped, ship
ment is made at the buyer's expense Ibid.n 

24. 	 Sec. 1, act 21 February 1931 (46 Stat. 1203; 10 U.S.C. 15S4e,j 
M.L. 1939, sec. 862aj par. 30£, AR 600-550, 14 May 194~. 

25. 	 Par. 31, AR 600-550, 14 May 1943; SPJQA 1943/6392, 30 Apr. 
1943; II Bull. JAG 145, sec. 470(9). 

26. 	 Par. 31, AR 600-550, 14 May 1943. 

27. 	 A consideratlon of the appropriate action which will there
after be taken is beyond the scope of this chapter•. In '~his 
conneotion, however, in addition to the provisions of Ar.:.10le 
of War 112 and of seo. 304, act 10 June 1921 (42 Stat. 24; 31 
U.S.C. 44; M.L. 1939, sec. 1646), reference may be made to the 
act of 21 February 1931 (46 Stat. 1203; 10 U.S.C. 1584a et 
fe*.j M.L. 1939,," sec. 862a) and to sec. 1, act 30 June 1906 
3 Stat. 750; 10 U.S.C. 868; M.L. 1939, sec. 863). 

http:therefor.26
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chiefly as keepsakes, together with his inventory of the effects 

secured by him and the account of his transactions. 



ADDENDA 


Page IX - 3, line 15. 
The aot of 17 December 1943 (Publio law 198, 78th Cong.; seo. 

I, Bull. 25, WD, 30 Dec. 1943) amended the aot of 17 Deoember 1919 
by providing (a) that if there be no widow or ohi1d or pr~vious1y 
designated 4ependent relative, the Secretary of War may cause the 
gratuity to be paid to any grandchild, parent, brother or sister 
or grandparent determined by the Secretary of War to be dependent 
upon the soldier or offioer, such determination to be final .and con
clusive on the accounting officers .. of the Government; and.. (b) that if 
a beneficiary dies prior to payment of the gratuity, it shall be paid 
to the next ilving beneficiary in the statutory order of succession. 
." 1 I. 
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CHAPTER 1 - THE PURPOSES OF 

LINE OF D1JTY DETERMINATIONS 


Judge advocates in the field and at headquarters In

stallations are frequently required to pass upon matters involv

ing the "line of duty" status of members of the military serv

ice. 

The basis'ofthese inquiries is largely statutory. A 

number of separate' and, for the most part, unrelated acts of 

, Congress have imposed as a condition to the conferring or with

holding of certain benefits and liabilities, an administrative 

finding that disability or death was or was not incurred "in 

line of duty". Out of statutory context the term is, at best, 

an approximation. 

Nor is the question al~s limited to the three words 

of art, "line of duty"., Several other verbal criteria have been 

employed in these statutes. While, for example, the tern. 

"incident to serviee" has been held to be synonymous for some 

purposes with "line of 'duty",l the test as to whether or not the 

incapaoity resulted from "misoonduct" is certainly of much 

narrower scope. 2 

1. See p. X .. 13, ~. 

2. See p. X - 17, infra. 
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Executive Orders of the President, Army Regulations 

and similar departmental directions implement the statutes by 

presc~ibing the procedure for the making of line of duty deter

minations,. In ma.ny instances they also include considerable 

substantive Iilaterial which is binding upon the military estab

lishment' and forms the fundamental source of authority for all 

cases to which it is applicable. 4 

Under the current regulations, the investigatingoffi. 

~er is required ultimately to answer only two questions: (a) 

"Was the disabillty incurred in line of duty?", and (b) "Was 1 t 

the proximate result of the personfs own ,misconduct?"5 Although 

thlsprocedure obviates the necessity of referring in the first 

instance to the basic statutes, judge advocates should be famil

iar with the lesal'incidents of line of duty and the oontent of 

the enactments whlch produce them. 

It Is' here proposed, first, to SUJlliDarize the more im

portant statutesot current application which calLfor a deter

mination of line of duty 01;" other si'milar status; in the'second 

3. 	Winthrop,. Mititary Law and, Precedents (2nd ed. t"eprfut 1920) 
pp. ~1-'3; par. l!(l), AR 1-15,12 Dec. 1927. 

4. 	See p., X - 34, lilfra. 

5. 	Seep. X - 87, intra. 
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chapter, to set forth end. partially to annotate the elements which, 

in general, control thE;) merits of the determination; and, finally, 

in Chapter 3, to indicate briefly some aspects of the ad:a!1nistra

tiveprocedure which may be presented toa judge advocate for con

sideration. The many other legal questions involving the inter

pretation and application of the particular laws will be adverted 

to only incidentally; if at all. 

1. 	 Disability Benefits and Pe~s!on.:.~. 

The so-called Economy Act of 19336 repealed all prior 

laws granting pensions, disability allowance, compensation and 

other allowances and privileges to war veterans and former mem

~ers of the military service for injury or disease incurred or 

aggrava~ed in line of duty~ The same statute7 authorized a 

wholly revised system of benefits which includes the payment of 

pensions to: 

n(a) Any person who served in the active mil

itar~ or naval service and who is disabled as a 

result of disease or injury or aggravation ofa pre

existing disease or injury incurred in line of duty 

in such service.1i 


-----------------------~ 

6. 	 Sec. 17, Title t) act 20 March 1933 (48 Stat. 11; 38 U,SoCo 
717; MoL. 1939, Bec. 1156) .. 

7. 	 Seco 1; Title T, act 20 March 1933 (48 Stat 8; 38 U,S~Co·0 

701; M. L. 1939, sec. 1139). Benefits payable to World War 
veterans under this act are properly called "compensation" 
and not Itpension". Sec, 33, Title III, act 28 March 1934 
.(48 	stat.· 526; 38 UoS.C. 700) 

http:service.1i
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and to: 

n( c) The joJ'idow, child,or children, dependent 
mother or father, of any person who dies as a re
sult of disease or injury incurred or aggravated in 
line of duty in the active military or naval serv
ice." 

The schedules of amounts payable under the basic stat 

ute are prescribed by Executive Orders promulgated in the form of 

Veterans' Regulati~ns8 and amended from time to time by act of 

Congress. 9 Separate rate tables are provided for death or partial 

disability resulting from war and peacetime service and for total 

disability. The act, as fre~uently augmented and amended, is ad

ministered by the Administrator of Veterans' Affairs. lO 

In 1939 these pension benefits, !nter alia, were ex

8. M.L, 1939, sec, 1140. 

9. M,L. 1939, Sup, II, sec. 1140. 

10, 	 E.O. 8099, 28 Apro 1939, as amended by E.O. 8461, 28 June 
1940; E.O. 9051, 6 Feb, 1942. Pursuant to these Executive 
Orders, however, all ~uestions as to eligibility for retire
ment pay are for the final determination of the Secretary 
of War who is also granted complete administration of death 
gratuities. Sec. 11, act 17 Oct. 1940 (54 Stat. 1197;38 
U,S.C, lla-2; M,L. 1939, Sup, II, sec. 1146),prov1ding for 
the ·finality of determinations by the Veterans' Administra
tion of all ~uestions of fact or law under all acts admin
istered by that Adminlstra,tion, was apparently enacted wi th 
reference to already existing divisions of Jurisd1ction and 
did not affect the finality of the determinations of the 
Secretary of War with respect to the excepted matters, See 
Van Horne v. Hines (App.• D.C.) 122 Fo (2d) 207, As to the 
similar ~uestion with respect to act 26 Sept. 1941, dealing 
wi th retirement pay for Reserve officers, see section 5, !~rB:" 
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tended to all memberll of the Army of the United states "who suf

fer disability or death in line of duty from disease or injury 

while so employed". 11 Officers, warrant officers and enli.sted 

men of all components of the wartime Army are "in all respects 

entitled to the same pensions, compensation, retirement pay and 

hospital benefits as are now or may hereafter be provided by law 

orregulationli with respect to the personnel of the Regular Army. 

Very shortly after the outbreak of the present w~, 

Congress amended Veterans' Regulation No. l(a) to provide for 

the payment of pension benefits at World War rates to memb~rs 

of the Army of the United States or their dependents if disabil 

ity or death results from injury or disease incurred in line of 

12duty 	while the nation is at war. 

11. 	 Sec. 5, act 3 April 1939 (5 3 Stat. 55'7 as amended by act 
25 July 1939 (53 Stat. 1079; 10 U.S,C, 456; M.L. 1939, Sup. 
II, sec. 1117). The statute granting to members of the O.R.Co 
and E.R.C. the same benefits payable to civil employees of 
the United States, for injury in line of duty, is.applicable 
only to time of peace (act 15 July 1939; 53 Stat. 1042; 5 
U.S.C. 797; M.L. 1,939, Sup. II"sec. 1117). 

12. 	 Sec. 1, act 19 December 1941 (55 Stat. 844; M.L .. 1939, Sup. 
II, sec. 1140). These rates are also applicable if the 
injury or disease was received in line of duty either as a 
direct result of armed conflict or while engaged in extra 
hazardous service, including such service under conditions 
Simulating war, eveIl if the United States is not "engaged 
in war" ~ 
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The term "line of duty" has been defined in Veterans' 

Regulation No. 10. 13 Since the section which contains tne defin

ition has been amended by act of congress14 and inferentially 

approved as amended, it is presumably to be regarded as the con

trolling 9.uthority in all line of duty cases to which it relates. 15 

A later statute16 further delimits the types and methods of eval

uation of proof of. "service connection" in these eases and directs 

the Administrator of Veterans' Affairs to inc0rporate these 

Congressional rUles of evidence in his regulations. 

2•. National Service Li~e Insurance. 

The insurance payable under the National Service Life 

lInsurance Act is not conditional up.ondeath "in line of duty" 

13. 	 Sec. VIII, Veterans' Regulation No. 10 (M.L. 1939, sec. 1144). 

14. 	 Act 16 June 1938 (52 sta·C. 754; 38 U. s.O., chap ~ 12, no-ce). 

15. 	 The definition is at variance in at least two respects with 
the general rules applied by the Attorney General and The 
Judge Advocate General in their opinions. See fuller discus
sion in Chapter 2, infra. 

16. 	 Act 20 Dec. 1941 (55 Stat. 847; M.L. 1939, Sup. II, sec. 1060a~ 
See also act 5 June 1942 (56 Stat. 325; M.L. 1939, Sup. II, 
sec. 1094) establishing a presumption of death from seven 
years' abSence and lack of other evidence after diligent search. 

1. 	 Sec. 602, Title VI, act 8 Oct. 1940(54 stat. 1009; 38 U.S.C. 

802; M.L. 1939, Sup. II, sec.l070b). The original War Risk 

Insurance Act required a finding as to line of duty status 

but, as reenacted in 1924 and subsequently amended, this re

quirement was eliminated (M.L. 1939; sec. 1070), 
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but accrues upon "the.death of such person occurring while such 

insurance is in force". Pursuant to certain amendments of the 

act, however~ the temporary granting of automatic policies and 

waiver ofpremdums thereunder during periods of total disability 

were, under oertain circumstances, expressly made dependent upon 

the line of duty character of the death or disability. 

The actual outbreak of the present war was sudden and 

many members of the armed forces were unable to make timely ap

plication for National Service Life Insm-ance, some by reason 

of extended duty in outlying stations. Many others failed or 

neglected to apply, expeoting that their military service would 

be peacetime service. Congress, declaring its intention to ex-. 

tend these insurance benefits to such persons, amended the act2 

by providing that all persons who died in active service and in 

line of duty between 8 October 1940 and 19 April 1942 without 

having in foroe insurance in the aggregate amount of $5000 under 

the War Risk insuranoe Act,the, World War Veterans' 'Act or the 

National Service Life Insuranoe Act, "shall be deemed to have 

applied for and to have been granted" a policy in the sum of 

$5000. Death in line of duty is defined to include death re

sul~ing from disease or inJury incurred in line of duty. 

2'. Sec. 10, act 20 December 1941 ("·Stat. 846; M.L. 1939, Sup. 
II, seo ~ 1070b). 
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Similarly, if total disability results from injury or 

disease incurred in line of duty within the same period and con

tinues for six months, an automatic insurance policy is provided 

and premiums waived during the continuation of such "total disa

bility, but no later than 20 April 1943.3 

The administration of all matters relating to National 

Service Life Insurance has been delegated to the Administrator of 

Veterans' Affairs. 

3. 	 Burial Expenses 

Certain expenses in connection with burials and funerals 

.will 	be paid by the United States. in all cases of persons dying 

while on active military duty and of war veterans regardless of 

1line 	of duty status. "Service connection" is, however, a conc1i

tion 	precedent to the payment of such expenses in the cases of 

veterans of the Army who are not war veterans but who were dis

charged for disability incurred in line of duty.2 Provisions 

,3. 	 Ibid., as amended by act 11 July 1942 (56 Stat. 657-659; M.Lo 
1939, Sup. II, sec. 1070b). 

1. M.L. 1939, sec. 859; AR 30-1830, 1 March 1939. 

2. Act 17 Octo 1940 (54 Stat 1193; MoLo 1939, Sup'. II, sec. 861).0 

The payment is in the discretion and subject to the jurisdic
tion of the Administrator of Veterans' Affairs, as limited by 
statute and Executive Order Par. lOb, AR 315-360, 26 Nov. 0 

1942, provides for the making of a line of duty determination 
by the medical ,board which passes on all discharges for disa~ 
bilityo 
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tor the payment ot burial expenses ot ..mbers ot the National 

Guard and Organiied Reserves who .die while not on aotive duty but 

while undergoing hospital1zationtor disease or·injl11"Y ino~rred 

in line ot duty while on aotive duty,3 areot limited applioation 

in wartime. 

·4. 	 Domiciliary Care; Medioal and Hospital Trea'bnent 

In addition to the pension and oompensation benefits 

already outl:i,ned, the Economy Aot ot 1933, as amended, a1BO 

authorized the Administrator ot Veterans' ~tairsto furnish med

ioa1 &Dd hospital treatment and (in oases ot permanentdisab1l1ty, 

tuberoulosis or neuropsyohiatric ailments) dOinioi11ary care to: 

(a) 	 Honorably disoharged veterans ot any war who· are 
suftering with injuries or diseases inourred or 
aggravated in aotive service and in 11M ot duty, 

(b) 	 All persons honorably discharged tor disabilities 
inourred in liM. ot duty and who are suffering 
trom injurie. or diseases thus incurred or agg~a
vated, 

(0) 	 Veterans ot a.DY wa~, not dishonorably disoharged, 
who are unablet~ defray the neoessary expense., 
regardle!s of the service oonneotion of the· diB
abilit,y. . 

The 	 details otadministration and procedure are oontrolled by 

3. 	 M.L. 1939, seo. 860; par. 2b, AR 30-1830, 1 J(aroh 1939.,  . 

1. 	 Seo. 6, Title I, act 20 March 1933 (48 Stat. 9, 38 U.S.C. 
706) as amended (see M.L. 1939,·seo. 1147). 



x -	 12 


2Veterans' Regulation No. 6(a). 

Line of duty status was also involved in time of peace 

in determining the rights to medical and hospital treatment of 

members of the National Guard,Enl1sted Reserve Corps and O:ff1

cers Reserve Corps wh6 were inJured or contracted disease while 

on acttva duty or in connection therewith. 3 This provision was 

later amended to assure the authority of the Secretary of War 

to provide hospital, medical and surgical treatment and domicil 

iary care for all persons in the active military service or on 

active duty or in training, "without reference to their line of 

duty status". 4 

5. 	 Retirement of O:fficers 

When a Regular Army officer has bs(>Ome ~capabl~ of 

2. 	 M.L. 1939, sec. 1148. The act of 3 April 1939 '(53 Stat. 551; 
10 u.s.c. 456), as amended (see M.L. 1939, Sup. II, sec. 
1111), confers these benefits on all personnel of the~ 
of the United states in active service for more than 30 days. 
Reserve officers of the AUS, who'Be disabtlity occurred on 
active duty between 28 February 1925 to 26 September 1941 and 
in line of duty, are now similarly entit1ed to' the same 

,hospital benef1ts by virtue of the act of 26 s8ptembenl941 
(55 Stat. 734; 38 U.S.C. 12; M.L. 1939, Sup. II, seo.1111). 

,. 	Act 15 June 1936 (49,Stat. 1501; 32 u.s.c. i64a, i64b; 10 
u.s.c. 455a, 455b, 455c; M.L. 1939, sec. 1088). 

4. 	 Act 15 July 1939 (53 Stat. 1042); seo., 5, act ;l4 Ootober 
1940 (54 stat. 1131; .. 32 U.s.c.164d; 10u.s.C~455e; M.L. 
_1939, SUp. II, sec. 1088)~ 
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performing his duties, he must be retlred from the service. 1 If 

a retiring board finds that his incapacity is the resu1+- of an 

incident of service and this decision is approved by the President, 

he is retired from active service and placed on the list of re

tired officers. 2 If the incapacity is found not to be the result 

of ~ incident of service, the President then determines whether 

the officer is to be retired from the active service or wholly 

retired from the service. 3 

The tee C as to whether incapacity was or was not "the 

result of any incident of service" has been said to be substan

tia11y equivalent to the line of duty criterion and the terms 

1. 	 R.S. 1245; M.L. 1939, sec. 342. 

2. 	 Ibid. This statute applies only to Regular Army officers 
but retirement pay is now payable to all similarly disabled 
offioers of the AUS (act 3 April 1939; 53 Stat. 557; 10 
U.S.C. 456; M.L. 1939, Sup. II, sec. 1117) and specifically 
to Reserve Officers if disability occurred on active duty 
between 28 February 1925 and 26 September 1941, and in line 
of duty (act 26 September 1941; 55 Stat. 734; 38 U.S.C. 12; 
M.L. 1939, Sup. II, sec. 1117). Both these acts use the 
term "line of duty" in preference to "incident of service". 
The decisions of the Secretary of War on all questions of 
law and fact relating to retirement pay are conclusive. 

3. 	 R.S. 1252; M.L. 1939, sec. 342. The names of officers who1J..r 
retired from the service are dropped from the Army Register 
and they are, in effect, disoharged. TheT become civilians 
and cannot be readmitted to the service otherwise than by new 
appointment. Miller v. U.S., 19 Ct. C1. 338; 19Op. Atty. Gen. 
202; par. 21, AR 605-245, 17 June 1941. As to the procedure 
before Army Retiring Boards, see AR 605~250, 1 June 1943. 
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4are 	used interchangeably in retirement cases.

6. 	 Retirement of Enlisted Men 

Under the provisions of a statute passed shortly before 

the outbreak of this war, an enliste~ man of the Regular Army or 

of the Philippine Scouts who has served twenty years or more in 

the military forces of the United States and who has become 

permanently incapacitated for active service due to physical dis

ability incurred in line of duty is placed on the retired list 

and entitled to pay and allowances accordingly.l The benefits 

4. 	 Dig. Op. JAG, '1912, p. 986; Dig. Op. JAG, 1912-40, AR 345-415, 
p. 953. Another act of Congress provides for the payment of 
retirement pay to "emergency officers" of the World War, i.e., 
other than Regular Army, Navy and Marine Corps officers, re
tired for disability in line of duty and resulting dfrectly 
from such war service. Sec. 1, act 24 May 1928 (45 Stat. 735; 
38 U.S.C. 581; M.L. 1939, sec. 112~). These payments were 
specifically excepted from the repeal provisions of the Econ
omy Act. Sec. 10, Title I, act 20 March 1933 (48 Stat. 10; 
38 U.S.C. 710; M.L. 1939, sec. 1154). The veterans' Regula
tion promulgated under this act required a showing that the 
"causative factor" of the disease or injury arose out of the 
performance of military duty (Veterans' Reg. No.5; M.L. 1939, 
sec. 1154a) and the regulation was held not to enlarge the 
statutory language (Barnett v. Hines (App. D.C.) 105 F. (2d) 
96). This causality requirement was incorporated in the sub
sequent enactment which also provided that if the disability 
is clearly shown to have been incurred in or aggravat~d by 
active service' and in fact in line of duty without benefit of 
any other presumption, then it will 'be considered to have 
directly resulted from performance of duty. Sec. '1, act 15 
July 1940 (54 Stat. 760; 38 U.S.C. 582a; M.L. 1939, Sup. II, 
sec. 1154). 

1. 	 Act 30 June 1941 (55 Stat. 394; 10 U.S.C. 939; M.L. 1939, Sup. 
II, sec. 343a). 
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of this statute are automatically extended to all members of the 

Army of the United States by the provisions of the prior act of 

2
3 April 1939. 

The procedure for the determination of eligibility for 

retirement under the act, which is controlled by Army Regulations,3 

includes the appointment of a board by the commanding officer of 

the general hospital where the soldier ls a patient. If the in

capacity results from any injury, the functions of this board 

are supplementary to those of the "line of duty board" (now a 

single investigating officer) appointed under the provisions of 

AR 345-415 to determine the line of duty character of the injury 

'itself,. 4 

7. 	 Posthumous Appointment and Promotion 

The act of 28 July 19421 provides for the issuance of 

a commission to any person in the military or naval service after 

2. 	 53 Stat. 557; 10 U.S.C. 456; M.L. 1939, Sup. II, sec. 1117 
(including citations to amendatory acts). 

3. 	 Sec. II, pars. 10-19, AR 615-395, 6 June 1942. 

4. 	 Par. 12£" id. 

1. 	 56 Stat. 722; 10 U.S.C. 491a, b, c, d, 612; M.L. 1939, Sup. 
II, sec. 150. A similar statute of 1925 (sec. 1, Pub. Res. 
3 March 1925; 43 Stat. 1255; 10 U.S.C. 488) applied only to 
service in World War I. 
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8 September 1939 who~ 

(a) -Was dUly appointed toa commissioned grade, 	or 

(b) 	 Shall have successfully completed the course at a 
training school for officers and shall have been 
recommended for appointment by the officer com
manding the school, or 

(c) 	 Shall have be_en officially recommended for 
appointment or promotion and such recommendation 
shall have been duly approved by the Secretary 
of War, 

arid shall have been unable to receive or accept the appointment 

or promotion by reason of his death in line of duty. Section 4 

of the act· authorizes the issuance of p0sthumous warrants to 

enlisted men who shall have been officially recommended for ap

pointment Or promotion toa noncommissioned grade an4 shall have 

been unable to receive or accept the appointment or promotion 

because of_death in line of duty 0 

The posthumous 	status under this statute is purely 

2honorary and carries no bonus, gratuity, payor allowances 0 

80 Time Made Good Under AW 107 
.-:wpoooo; - _---_ 

Thel07th Article of War provides that~ 

"Every soldier- who in an existing or subsequent 
enlistment * * *~hrough the intemperate use of drugs 
or alcoholic liquor or through disease or injury the 
result of his own misconduct, renders himself. unable 
for more than one day to perform duty, shall be lia
ble to serve, after his return to a full~duty status, 

2. Sec. 5, act 28 July 1942. 
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for such period as shall, with the time he may have 
served prior to such * ** inability to perform·duty, 
amount to the full term of that part of his enlist 
mentperiod which he is required to serve with his 
organization before being furloughed to the Army 
reserve." 

This article and the two statutes next to be considered 

establish a standard that is clearly not coextensive with "line 

of duty". True, when disease or injury is "the result of miscon

duct" of a sol<l.ier, it can never be regarded as having been in

curred in line of duty. Yet the converse does not hold: disease 

or injury may be outside the lim!ts of line of duty even when no 

misconduct is involved. 

The confusion which exists as to the meaning of these 

terms is perhaps due in part to the fact that tlie organization 

commander and the medical officer are required by Army Regula

tionsl to note the applicability of AW. 107 to a particular 

injury or disease in the column of the Daily Sick Report (WD, 

AGO Form No.5) headed "In Line of Duty". The substantive mater

ial contained in these regulations and the proc~dure therein 

provided as to line of duty inquiries, will be considered in later 

sectioneD 

1 	 Par. If(l), AR 345-415, 23 NoVember 1933. When the injury 
resulted from misconduct or the venereal disease due to mis
conduct showed its initial symptoms more thanone~ear prior 
to the absence from duty, the notation uNo, 107 AW . is made 
in the column headed "In line of duty" to indicate that the 
time lost is to be made good. . 
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The liability imposed on soldiers by A'W 107 to make 

good lost time may be waived by the Government through discharge 

by competent authority.2 The Secretary of War may therefore 

reopen any case decided adversely to the soldier where such de

3cision is later revealed to have been erroneous. 

9. 	 Forfeiture of Pay 


1

The act o~ 17 May 1926 requires the forfeiture of the 

pay of any person in the military or naval service for a period 

of absence from regular duties for more than one day on account 

of the effects of: 

(a) 	 A disease, as distinguished from an injury, wh1ch 
is directly attributable toand1mmediately follows 
his own intemperate use of alcoho11c liquor or hab1t
forming drugs, or 

(b) 	 A venereal disease due to his own ~sconduct when the 
absence occurs within a per10d of one year following 
the initial symptoms of such d1sease. 

Th1s law applies only to absences from duty result 

2. Dig.Op. JAG, 1912~40, 	sec. 466 ( 6) • 

3. Ibid.j JAG 220.7191, 2 September 1930. 

1. 44 stat. 557; 10 U.S.C. 847a., 847bj 34 u.s.c~ 882a,882bj 
M.L. 1939, sec. 1442. The Judge AdvooateQeneral MS approved 
proposed legislation looking to the .. repea,l of th1s act. 
SPJGA 1943/4035,30 March 1943. 
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ing from the effects of certain diseaGes and not to injury cases. 2 

When, in the opinion of the organization commander or the medical 

officer, the sickness is due to the causes within the purview of 

the act, he will enter the notation "No, .AR 35.-l440"in the line 

of duty column 'on the Daily Sick Report which, by itself, indi-, 

cates that pay is to be forfeited and also, in the case of en

listed men, tha~ lost time is to be made good under Ali 107.3 

10. Death Gratuities 

Upon the death "from wounds or disease, not the result 

of h:ts own misconduct" of any officer or enlisted IiIan on the 

active list of the Regular Army or on the retired list when on 

active duty, an amount equal to six months' pay is paid, under a 

1919 statute to the Widow, and if there be no widow to the child 

or children, and if there be no widow or child,to any designated 

1dependent relative. 

2. 	 See par.•. 2, .AR 345-415, 23 November 1933, which· also points 
out that the standards set by the act maybe encompassed by 
but are narrower in character than determination of line of 
duty status, properly so...called. This paragraph also contains 
definitions of terms used in the statute and administrative 
suggestions.for the determination of the date of appearance 
of initial symptQmB. 

,. 	 Par. l!.(2),.AR 345-415, 23 November 1933w 

i~. 	 Act 17 Deo. 1919 (41 stat. 367; 10 u.s.c. 903; M.L. 1939, sec. 
862..Wheri children are the beneficiaries the gratuity is paid 
only 'to· unmarried children under 21 years of a.geand to those 
over that age who are actually-dependent. Act 2 March 1923 
(42 Stat. 1385; 10 U.S.C.903; M.L.' 1939, seo. 862). 

http:l!.(2),.AR
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Section 2 of the act expressly excludes from these bene

fits officers or enlisted men, or their beneficiaries, of any 

other component of the Army other than the Regular Army. The act 

of 3 April 19392 extended to all members of the Army of the United 

States who suffer disability or death in line of duty from disease 

"or injury while so employed the same pensions, compensation, re

tirement pay, and hospital benefits as were then or were _thereafter 

to be provided for Regular Army personnel. This act was held not 

to comprehend the 6 months'-death gratuity.3 

In order to confer the death gratuity benefits upon the 

dependents of all ~ personnel, the act of 3 April 1939 was 

amended on 10 December 19414 by the addition of the words "includ

ing for their dependents the benefits of the act of December 17, 

1919 (41 Stat. 367), as amended". The only test of eligibility 

for benefits contained in the extension act was "disability or 

death in line of duty from disease or injury while so employed". 

The Comptroller General has recent~hatd,5h~wever, that Congress 

2. 	 Sec. 5, act 3 April 1939 {53 stat. 557; 10U.S.C. 456; M.L. 
1939, Sup. II, sec. 1117). 

3. 	 MS.-Comp. Gen~B-9734, 13 June 1940; B-13673, 20 Dec. 1940j 
B-13209, 15 Nov. 1940; ~., 20" March: 1941; B":17896, 7 July 1941. 

4. 	 55 stat. 796; 10 U.S.C. 456; M.L. 1939, Sup. II, sec. 1117. 

5 • 	 MS. Compo Gen., B-25768, 15 July 1942jI Bull. JAG 113 , sec. 
1117(1). 
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intendec t'J incnr';C'l-ate the standard of- the original death gratu

ity 	statute in the act ns amended and that the gratuity is confer

red subject only to the c.ondition that the soldier's death shall 

not' have been the result of his own misconduct. This rUle would 

appear not to exclude deaths occurring ,during unauthorized absences 

but inasmuch as a soldier absent witho~t. leave is not entitled to 

pay, there is no basis for computing the six months' gratuity if 

he dies lnthat statuB~6 

11. 	 Retention in Service for Medtcal Care 

under the provisions of the act of 12 December 19411 

any enlisted man of the Army of the united States in active serv_ 

ice whose term of enlistment expires while he is suffering from, 

disease or injury "incident to service and not due to his mis

conduct" is ,retained in the service beyond the expiration of his 

term of enlistment until he has recovered sufficiently to meet 

thephysicalrequ1rements for reenlistment or until it shall ~e 

determined that such recovery woUld be impossible. Durin,g such 

extended period he is to receive medical care or hospitalization 

at Government expense and his pay and allowances. 

6. 	 MS. Compo Gen., B-25495, 7 May 1942; I Bull. JAG 43, sec. 
862 { 5a) • 

1. 	 55 Stat. 797; 10 U.S.C. 628a; M.L. 1939, Sup. II, sec. 253. 
The statute required changes in several Army :aegulations; see 
Cir. 119, WD, 23 April 1942. 
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The pr~sent importance of this statute is slight, at 

least for the duration of the war. Five days prior to its enact

ment, the term of service of all enlisted men in the Regular 

Army and Enlisted Reserve Corps was automatically extended "for 

2the duration of the war and six months thereafter and the sanie 

result was accomplished with respect to all components of the 

Army of the United states on 13 December 1941 by Congressional 

Joint Resolution. 3 During such extended term of service d1scharge 

purported to be for expiration of term of service is void unless 

ordered by the President; the Secretary of War or certain other 

designated comma.n:ders. 4 

The statute is interesting in that it uses the term 

Itincldent to service", theretofore employed only in connection 

with retirement of officers, and adds the seemingly unnecessary 

pr~viso that the disabllity not be the resUJ,t of ln1sconduct. This 

la.nguase has apparently been taken to mean the same as "line 01' 

duty", at least for purposes of adm1rdstration.5 

2. 	 Sec. 55, National Defens,e Act., as amended. See JAG. 342 .06, 
25 Feb. 1942"; sec. III, Cir. 118, WD, 23 Apr. 1942. 

5. 	 Sec. 2, act 13 December 1941 (55 Stat. 800; 50 U.S.C. 732; 
M. L.. 1939,Sup. "II, sec. 2228-2). 

4. 	 See ·JAG342.06, 25 Feb. 1942; sec. III, Cir. 118, WD, 23 
April, 1942. 

5. 	 See par. 20 1/2, C 4, 27 Aug. 194~" AR 345-125, 1 Feb. 19320 

http:JAG342.06


x - 23 


12. 	 Admission to Soldiers' Hame 

One of the .three classes of "members" entitled to the 

faci11ties of the Soldiers' Home is: 

'fSecond.Every soldier and every discharged 
soldier, whether Regular or Volunteer, who has 

suffered, or may suffer, by reason of disease'or 
.. 	 ~. 

wounds incurred in the service and in the line of 

his. duty /J.isabi1ityfl rendering him. incapable of 

further military service, if such disability was 

not.occasfonedby.his own misconduct." 1 


A "member" of the Soldiers 'Home is defined as any 

soldier of the Army o.f the United States who has contributed to 

2
its 	support. 

13. 	 Form of Discharge· for Disability 

One purpose of line of duty determ1nationshas no direct 

statutory basis. Article of War 108 requires,that every enlisted 

man be given a certificate upon discharge. Pursuant to this gen.. 

era1 direction, the War· Department has promulgated regUlations1 

governing the form which such certificate is to take upon discharge 

for disability. 

Upon 	receipt of WD, AGO Form. No .40 (Certificate of . 

1.R.S. 4821 (24 U.S.C. 49; M.L. 1939, sec. 1133). 

2. R.s.4814 (M.L. 1939, sec. 1123). 

1. 	 Sec. II, pars. 1-18, AR 615-360,26 Nov. 19420 
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Disability-for'Discharge), the commanding officer of a general 

hospital is directed to convene a board of medical officers to 

examine the enlisted man and, among other things, to pass upon 

the line of duty origin of the disability. 2 If the disab1lity 

was inourred in line of duty, an honorable discharge (W, AGO 

Form No. 55) is given unless otherwise directed by the board of 

3offioers appointed to determine the character of the man. If 

the disability was the result of the misoonduot ooourrins in the 

man's ourrent enlistment, a blue discharge (WD, AGO Form No. 56) 
4

will be given. If the misconduct oocurred prior to the current 

enlistment, then the blue certificate will be called for unless 

the white or honorable d~scharge is speoially merited by the 

nature of the man's servioe or the disabilty was noted on the 

enlistment or induotion papers or unless the oharaoter board 

otherwise direots. 5 

2. 	 ,Pars. 11, 12, idD In view of the likelihoodofola~ for 
pensionaris1n8from disability: disoharges, speoial oare is 
demanded in setting forth the origin of the disability. 

,. 	 Par. l7!., AR 615-360, 26 ,~ov. 1942. 

4. 	 Par. l'~(l), li.: 

5. Par. 1~(2),C 1, 1.M8.rch 1943,AR 615-360,26 Nov. 1942. 
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CHAl'TER 2 ~ THE MEANING. OF 
LINE OF DUTY AND RELATED TERMS 

L General Considerations 

Although line of duty questions area part of the normal 

military routine, there· exists· some uncertainty as to the pre

cise meaning and content of this and similar terms and as to 

their proper application in individ1l;al .cases •. 

One reason for confusion has been emphasized in the pre

ceding chapter: the purposes of line of duty inquiries are many 

and they have their origins in different statutes containing 

different terminology. They are controlled administratively by 

various officers of the Government. The several, standards which 

are customarily subsumed under the heading "line of duty" are· by 

no means identical. 

The meaning and scope of line of duty has, moreover, 

changed considerably since it was first used in our statute law 

in 1799. It will be seen in a subsequent historical discussion 

that a gradualexpansiori of the concept· has come about as a re

sult of Congressionalenaotment, departmental regulation and 

Judicial opinion in the past century and a half. 

Some Uncertainty has always stemmed from the fact that 

many officers and agenCies of .the GoveI"IlllleD.t lme eiJDultaneously 

undertaken to define line of duty .within statutory and regula~ 
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tory limits. The Judge Advocate General, the Attorney General, 

the Comp.tro11er General; the Administrator of Veterans' Affairs 

and the Federal oo~s have not always been in oomp1ete agreement. 

Even the deoisions of one agenoy and atoneper10d of 

time are sometimes diffioult' to reoonoi1e. In the first place, 

the reported opinions rarely oontain full statements. of faots. 

Furthermore, when the determination rests in the nebulous areas of 

"gross neg1i~tI, "misoonduot" or' "proximate oause", it is 

natura.1 that findings should vary. Whatever the apparentinoon

sistanoy in particular results, there are oertain rules of general 

application whioh~eaoh officer of the Government is bound to 

apply. 

2. Historical. 

The act of'2 March 17991 first used line of duty status 

as a oondit10n for the payment of Navy pensions. A similar stat 

ute relating toArrrrs personnel was passed three years later'. 2 

During the first half of. the 19th century the scope ·of 

the standard appears to have been clouded in uncertainty.' One 

thtngsee.ms fairly olear: no incapacity of a member of the m11i

1. 1 stat. 116~ 

2. Act 16 March 1802 (2 Stat. 135). 

,. See 1 Op. Atty•.Gen. 149. 
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tary service was" regarded as having been sUffered in line of duty 

unless it were affirmatively shown to be the direct result of the 

performance of a distinctly m1li~y duty. 'lb.us, in a very early 

case,4 where a soldier had a pass ·to leave his post to "go about 

his private affairs" and was assaulted by the sentinel at the 
, 

gate, his injury was held not to have been incurred in line of 

duty. 

An extended opinion.ofAttorney General Cushing in 

18555 is the historical landmark of interpretation in this f.ield. 

Mr. Cushing approached the problem on a conceptual level and his 

opinion haS" since been quoted and cited with approval to widely. 

divergent effect. 

This opinion for the first time clearly disting11ished 

"in line of duty" from the broader term. "in active service" and 

6
the much narrower "on duty". Yet it did require as a basis for 

a line of duty finding: 

"Some lin' of co-ligation with the performance 
of duty of an official or professional nature"; 7 

or again: 

4. 2 Op. Atty•. Gen. 590. 

5· 7 Op. Atty. Gen. 149. 

6. Id., at 159. 

7. Ibi.d. 
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"!!loughs. soldier or sailor, he is not the less 
a man and a citizen with private Tights to exercise 
and duties to per~orm; and, while attending to these 
things, he is not in the line o~ his public duty4" 8 

It was, howeve:r;-, the rule ~rom the begirming, as it is today, 

that incapacity resulting hom misconduct would be regarded as out 

o~ line o~ dutyo9 

In 1897 the Circuit Court of Appeals ~or the Eighth 

10Circuit in Rhodes v. United States expressly adopted tne rea

soning. o~ Attorney General Cushing. There the Government sued 

to recover a pension alleged to have been ~raudulently obtained 

by means o~ a false statement as to when the disease was' in fact 

contracted 0 In addition to upholding recovery, the court expretlsed 

itsel~ further on the necessary causal cormection between military 

duty and line o~ duty statu8~ stating, among other things, that 

injuries received while ,hunting wild animals with permission or 

while squabbling with comrades ~or amusement, would not ~orm the 

basis ~or a pensiono 

8. 	 .!2:.., at 1620 

9. 	 In Mr. Cushing's words, IiNo man, it is clear, is acting in 
the line o~ duty, while the act he per~orms is a violation 
of his dutyli o Id., at 151. This rule was followed in 1881 
in 17 Op. Atty.-aeno 172. 

10. 79 Fed. 740. 
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The Court of Claims in .191..3 in Moore v. United states11 

was present~d with .80 similar question. If the case is coIifined 

strictly to its facts, it stands only for the proposition that 

death due to disease contracted while on duty was "in line ~f duty" 

although it culminated. and death occurred while the deceased off1

cer was on leave pf'absence. This holding is not in conflict with 

tbe Rhodes case. but the language of' the opinion represented a 

sbarp break: With the prior view and Bubsequently exerted far-

reaching influence. The court said: 

"As a general prop,osition, we ,believe a soldier 
is in line of duty until separated from the service 
by death or discharge, if during such tiIJle he is 
submitting to all of its laws and regulations •.* * * 
The provisions for' furloughs and leaves of'absence 
are a part of the disciplinary regulations~of the 
military service, 'and no more separate a man from 
theaerv1ce than, an order to report to a different 
command." 12 

Prior to the Moore decision the military administration 

of the expression i';1nline of dutyli ,had been guided by the opinion 

, 13
of Attorney GeneralCUahing and by certain atatutorydefinitions. .. 

11.48 Ct. C1. ,110. 

12. 	 Idat p. 13. The further gratuitous pronol.!l.cement,of' the 
court that it shoUld not be called upon to deoide. when the 
germs ofdfsease"f1rstbegan to iricubate" (p.114), appears' 
to be unsupported "by authority. 

13.. 	 The act 12 April 1866 defined the term as it was 'ij.Sed in a pen
sciOn law for disabled Civil War veterans'.It,requ1red~ the. 
gra.ntingof. ·the bounty for ·wolm.ds "received while actually "in 
serVice tnlder milltary'orders, not at the ti~ on furlough or 
leave. of absence,nor>engaged.in any .unlawful or unauthorized 
actor pursu1t" • 
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A direct correlation between the performance of military duty 

and 	disability or death was always a condition precedent to the 

conferring of benefits or withholding of penalties. Although 

the 	earlier Judge Advocate General opinions contain no extended 

general discussions of the scope of line of duty, the strict 

view 	may be discerned in the adjudication of particular fact 

14
situations. In any event, absence on leave or furlough was 

regarded in the ordinary case as sufficient to require a finding. 

of "not in line of duty".15 

The Moore case gave the impetus during the First World 

War to a broader -construction of the phrase by The Judge Advo

cate General. Upon the authority of the Court of Claims decisi.on 

it was held in at leas~ three cases in 1918 that leave or fUr

lough 'was not a disq~lifying factor. 16 A few da7s after the 

armistice an opinion was pub1ished17 adopting generally the 

14. 	 See, for example~ Dig. Op~ JAG, 1912, p. '686 (C. 101,28 
July l894;c. 12423, 19 April 1902); p. 688 (R~ 41,257~ 10, 
June 1878; R.51,34'7, 13 Jan. 1887; C.3063, 31Maorch 1897; 
C. 14627, 8.May 1903). 	 . , 

,15. 	 DJ.8. Op. JAC), 1912, pp.8, 654, 688, 689, 691. Exceptions 
wet-lit made in certain cases of passes and special' types, of 
furlough; see p.X ,., 57, infra. ' . 

16. 	 Dig. Op. JAG, 1912-40, p. 971 (JAq220.4,80ct~ 1918jJAG 
, 220.8, 3 Feb. 1918; JAG 220.46~ 22 Nov. 1918) ~ 

17. 	 nte Up JAG, 1912-40, p. 952 (JAG 220.46, 22 Nov. 1918). 
This opinion involved the construction of', theoriginalW~ 
Risk Insurance Act which contB.;ined'b()~::~hrasee, !lIme of 

http:decisi.on
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liberal view and repudiating the requirement of correlation be,.. 

tween military·duty and incapacity. The language of the 1855 

opinion of the Attorney General was disapproved and the test of 

the Moore case ("submitting to· all the laws and regulations of 

the military service and not the result of misconq.uct li 
) incor

porated into the opinion of the office. 

Throughout this early period Bome other governmental 

agencies adhered to the older concepts. The Navy18 and the Pen

sion Bureau;9 for example, still required a showing of effective 

causation between an act of military duty and the death or dis

ability. 

The current War Department approach to line of duty 

and much of the actual wording of present Army Regulations re

lating thereto, originated in a 1919 opinion of the Attorney 

General. 20 Addressed to the Secretary of the Treasury as a dis

cussion of proposed regulations under the War Risk Insurance Act, 

17. 	 (cont.) 
duty" and "not the result of his own misconduct". It is 
doubtful that The Judge Advocate General intended to adopt 
for all purposes the statement in the Moore ·case to the effect 
that the "line of duty" and "misconduct" tests werecoexten
sive and synonomous. 

18. 	 See Dig. Op. JAG, 1912-40, p. 952 (JAG 220.46, 22 Nov. 1918). 

19. 	 See Dig. Op. JAG, 1912-40, p. 966 (JAG 42.520, 24 Mar. 1917). 

20. 	 32Op. Atty. Gen. 193. 



x - 32 

this ouinion contains a definition of line of duty which is con

eistent with the liberal construction althoW!:h it purports to 

adopt the rule of the Rhodes case and to disapprove the dicta of 

the Court of Claims in the Moore case. The Attorney General 

stated that disability was in line of duty when suffer~d in active 

service, whether on duty, furlough, leave or arrest unless the 

injury or disease was caused (1) by wilful misconduct or (2) by 

something done in pursuing some private avocation or business 

and .which has intervened, as the producing cause between his pub

lic service or performance of duty and the injury or disease. 2l 

Several'months later the Attorney General felt it neces

sary to add to this test another intervening and producing cause 

which would operate to take the disability out of lIne of duty: 

"Something which grows out of relations un

cOIlilected with the service or is not the logical_ 

incident or provable effect of duty in the serv~ 

ice." 22 . 

This language has been-taken verbatim trito the currently operative 

Army Regulations. 23 . The precise limits. of this last proviso are 

still unclear sinc~,if it is interpreted literally, it appears 

21. . ~. atp. 22. 


22~.'2 Op.Atty. ~.193. 


23.,' Par. 1!(1) ,.AR~5..;415,23Nov·.1933;par. '1~; .AR 40":1025, 

12 Oct. 1940. 
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to revert to the "co-ligation" theory of 1855. An analysis of 

the cases in which this portion of the rule has been applied 


. 24
since 1920, will be attempted in a later subsection. 

The opinion of 1919 had pointed out that mere coinci

dence of time between the disqualifying circumstances and the 

disability is not enough; the intervening cause has also to be 

the producin~ cause of the injury or disease. 25 In 1931 the 

doctrine of proximate cause was definitely established in line 

of duty cases. In an opinion of the Attorney General in that 

26 year it was held that an injury resulting from an accident 

during a period of absence without leave was not the proximate 

result of misconduct although clearly not in line of duty. The 

proximate cause doctrine is now uniformly applied by the Attorney 

General and by The Judge Advocate General. 27 

The content of line of duty has changed in specific 

types of fact situations and these changes will hereinafter be 

considered in connection with the individual legal rules. The 

basic shift of opinion, however, amounts, in reality, to a new 

rule of: presUlllption or burden of proof. In Civil War days no 

24,; See section 10 of thi s chapter, infra. 

25. 32 Op. Atty. Gen. 12, 19. 

26. 36 Op. Atty. Gen. 478. 

27. See p. X - 73, infra. 
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incapacity was considered of line of duty character unless a 

connection with military duty was affirmatively shown. 28 Today, 

any death or disability incurred while in active service is pre

sumptively line of duty unless one or more disqualifying circum

stances are actually proved. 29 

~. Army Regulations 

The merits of line of duty are controlled by the follow

ing Army Regulations: 

AR~45-4l5, 2~ Nov. 19~~ (Daily Sick Report) 
AR 40-1025, 12 Oct. 1940 (Records of Morbidity and 

Mortalityl 
AR 600-550, 14 May 194~ (Deceased Personnel) 

In AR ~45-4l5 it is provided that all diseases or in~ 

juries of Army personnel suffered while in active service "should 

be reported as originating in the line of duty, unless in th~ 

opinion of the reporting officer the information available is 
I 

sufficient to warrant the opinion that it 

(a) 	 Existed prior to entry into the service; 

(b) 	 Was contracted while absent from duty without 

permission; 


28. 	 Attorney General Cushing said (7 Op. Atty. Gen. 149, .166): "In 
this view, it seems to me, not that the mere fact of an Offi 
cer having died in the service, and with utter absence of proof 

·as 	to the origin or c.ause· of his death, suffices to raise a 
pension". Compare his statement immediately following that 
when the "proofs are balanced * * * it would be r~asonab1e to 
presume in favor of the pension". 

29. 	 See p.X - ~8, infra,. 
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(c) 	 Occurred as the result of something yhich he was 
doing in pursuance of a private avocation or busi
ness; 

(d) 	 Grew out of relations unconnected with the service 
or was not the logical 'incident or probable effect 
of duty in the service; or 

Occurred in consequence of wilfu~ neglect or·mis
conduct of thes- man himself. 1 

AR 40-1025 contains the same list of disqualifying fac

tors prefaced by the statement that all diseases or injuries "may 

be assumed to have occurred in line of duty, unless the medical 

officer knows that the disease or injury", etc. 2 

This subparagraph represents the distillation of all 

prior interpretation and learning on the subject and is, in effect, 

the code which guides the milltary adminietration of line 6i" duty. 

Like all general rules, it cannot be used to solve every specific 

case. Yet all de,terminations within the War Department must be 

consistent with it. 

A recent ohange MS been made in paragraph l£{ 4) of AR 

345-415,3 as follows: 

,1. Par. '1!(1), AR 345-415, 23 Nov. 1933. 

'2. Par. 1&', AR 40-1025, 12 Oct. 1940. Cf. th,e somewhat differ; 
ent set-of five ciroumstances requiring a finding of "not in 
line of duty" in Veterans' Regulation No. 10 (M.L. 1939, sec. 
1144) • 

3. C 1, 10 Nov. 1942, .AR 345-415,23 Nov. 1933. 
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"( 4) 	. Injuries 

* * * 
"(b) Battle casualties, as defined in paragraph 

21(7), AR 40-1080,4, injuries received while operating 
or riding in Government vehicles or airplanes, and 
injuries received while on maneuvers, during author
ized athletic exercises, or otherwise engaged in the 
execution of military duty, will be considered to have 
been incurred in line of duty provided misconduct or 
gross negligence is not a contributDry factor." 

In all such cases the line of duty status is determined by the 

commanding officer and the surgeon When the surgeon believes,0 

however, that the injury is likely to result in permanent disa

bility and eventually in a claim agaiost the Government and when 

the injury does not fall in anyone of the categories above enum

erated, or was incurred while on pass. furlough or leave, or as a 

resuIt of ·m1.scondJ,lct or gross negligence, an offieer must be 

appointed to investigate and report upon all the circumstances. 

Similarly, with respect to death cases, the recently 

revised AR 600-559: requires an investigat+on~ 

(a) 	 When the commanding officer and the s~geon 

disagree, or 


4. * *' * a traumatism or injury (including those incident toIi 

the use of chemical agents), which occurs as the result of a 
hostile act on the part of a military enemy. This term in
cludes not only cases which occur in battle at the front but 
also those occurring elsewhere as. the'result of any hostile 
act by the enemy, such as the bombing of installations on the 
line of cOImllunications or sinking of transports by submarine,· 
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(b) 	 When "death is due or suspected to be due to foul 
play, violent or unnatural causes, misconduct or 
gross negligence, or when death is sudden from un
known causes, except death from wounds or injuries 
received in action, field exercises, drill, pre
scribed athletics , or authorize.d flights". 

These recent changes do. not modify the substantive law 

of line of duty. The statement that injuries incurred "in the 

execution of mil1tary duty" will be considered in line of duty 

in the absence of misconduct. is merel~ a partial restatement of 

the broader general rule contained in the same regulations. Ob

viously, inJuries thus incurred do not come within any of the 

five grounds for disqualification therein set forth but other in

juries may nevertheless come within line of duty. The purpose of 

these changes is procedural and in that connection they will be 

considered in Chapter 3. 

The regulations also contain a great deal of advisory 

material for use in special cases. Paragraph l~(1), AR 40-1025, 

contains a working definition of misconduct for medical officers 

and paragraph l8E.(2) relates to the manner of dealing with opera

tion and treatment. Paragraphs l~(l) and 18E,(4),(5),(6), and (7), 

AR 40~1025.» as changed by Changes 1, 21 August 1942., are used in 

determining whether disease was contracted prior to or after entry 

into service. An extended analysis of suicide and 1tsrelation 

to line of duty problems may be found in paragraph l8!,. AR 600

550. 
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4. 	 Presumptions and Burden of Proof 

The general instructions contained in Army Regulations 

as to the determination of line of duty status1 amount, in effect, 

to a rebuttable presumption: all diseases and injuries suffered 

2while on active military service will be presumed to be in line 

of duty and not the result of misconduct unless certain facts are 

sufficiently shown. 

This rule of presumption is a codification of the view 

long held and often expressed by the officers charged with the 

quasi-judicial function of passing finally upon these determin

ations. As far back as 1896 The Judge Advocate General approved 

a circul.ar of the Surgeon General which remarked upon the justice 

of resolving all doubts in favor of the officer or soldier in

volved. 3 In more recent years there have been frequent instances 

4in which the rule has been stated and applied. 

1. 	 Par. 1~(1), AR 345-415, 23 Nov. 1933; par. 18~, AR 40:"1025, 
12 Oct. 1940. 

2. 	 No disability or death suffered while on inactive service or 
prior to compliance with orders to report for active duty can 
be regarded as having been incurred in line of duty. SPJaA 
1943/6203, 7 May 1943; SPJaA 1943/6502, 19 May 1943. 

3. 	 Dig. Op. JAG, 1912, p. 686 (ITA). See also 7 Opo Atty. Gen. 
149, 166. 

4. 	 Dig. Op. JAG, 1912=40, p. 952 (JAG 22004'6, 8 Apr. 1919); po 
957 (JAG 220.46, 6 Mar. 1923); p. 963 (JAG 220046, 7, 9 Nov. 
1917); p. 965 (JAG 220.46, 20 Apr. 1929); p.970 (JAG 220.46, 
31 Jan.· 1928); JAG 210.46, 28 Apr. 1932, . SPJaA 220.46, 4 May 
1942; id., 29 July 1942; SPJaA 1942/4873, 18 Oct. 1942; SPJGA 
1943/7E9, 19 Jan. 1943. 
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The reason ascribed for presuming line of duty status. 

in the absenoe of evidence to the contrary, is the "gratuitous 

5nature lt of the statutes involved in these cases. It has be~ 
6 seen that some of .the statutes are far· from bemeficial in char

acter but rather carry penalties and liabilities, such as the for

feiture of payor the obligation to make good lost time; yet 

these acts, since they involve ~ forfeiture of rights, must be 

strictly ·construed7 and the srume result is reached as far as the 

scope of line of duty is concerned. 

The Veterans' Administration has never given general 

application to this rule of presumption and burden of proof. 

. 8
Section VIII of Veterans' Regulation No. 10 proyides that when 

injury or disease occurs on leave the burden of proof is on the 

~laimant to show that it occurred in the line of duty; when it 

occurs while at camp or post of duty, the burden rests upon the 

5. 	 Dig. Op. JA~, 1912-40, p. 970 (JAG 220.46, 31 Jan. 1928). 

6. 	 See Chapter 1, supra. 

7. 	 Crawford, Statutory Construction, sec. 240,·note. 

8. 	 M.L. 1939, seco 1144. In the same cases in which the Veter
ans' Administration shifts the burden of proof, Army Regula
tions merely require a more careful investigation (p~~ 1£(4) 
(c), C I, 10 Nov. 1942, .AR 345-415, 23 Nov. 1933) and -presume 
line of duty status unless the reporting officer oanfulfil1 
the burden. by proving a disqualifying circumstance (par. 
1~(1». 
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Government. The act 20 December 1941,9 did not shift the burden 

but merely provided for the promulgation of rules as to certain 

permissible types of evidence and authorized the Administration 

to accept lay evidence in lieu of official records in cases in

volving persons who have engaged in actual combat. 

The present War Department practice is to require noth

ing more prima facie than proof of disability or death in the 

active military serviceg 

"Affirmative evidence is required to overcome 
this presumption and to warrant a finding that 
death is due to misconduct. Mere conjecture cannot 
and does not overcome this legal presumption * * *.,,10 

Certain other special rules of presumption have become 

established in line of duty qases. Venereal diseases and all 

conditions resulting from chronic alcoholism and drug addiction 

will be held to have resulted from misconduct unless it is affirm

11atively shown that they were in fact innocently acquired. This 

applies also to paresis or other conditions which are unmistakably 

the result of venereal infection. It would obviously 'be imprac

tical to require the medical offioerto document a finding of 

9· 55 Stat, 847; 39 U,S.C. 726. 

10. 	 SPJGA1942/4873, 18 Oct. 1942. 

11. 	 Par. 18b(1), AR 40-1025, 12 Oct. 1940. A similar rule is 
containe'd in section IX, Veterans i Regulation No. 10 (M.L. 
1939, sec. 1144). 
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misconduct in these cases and since experience has demonstrated 

that only a small percentage of such diseases are in fact innocent

ly contracted, no substantial injustice will be done. 12 

In death cases there is a presumption that death was not 

the result of suicide. 13 If it is established that death was due 

to suicide it may still be regarded as in line of duty if the de

ceased was at the time mentally- irresponsible14 and any mental 

unsoundness developed after 6 months' continuous service is pre

sumed to be of service origin in the absence of contrary evidence. 15 

In the same manner, the rules which aid the medical officers in 

determining the service origin of certain other diseases16 are 

also in the nature of rebuttable presumption created by the regu

lations. 

5. Misconduct 

For some statutory purposes (e.go J death gratuities, 

making good time lost under AW 107, forfeiture of pay for absence 

12. Dig. Opo JAG, 1912-40. P. 969 (JAG 210n8~Q 22 Sept 1924).0 

Dig. Cpo JAG, 1912-40, po 968 (JAG 220.46, 16 May 1919; JAG 
~47, 15 May 1933); SPJGA 1942/4873. 18 Oct. 1942. 

14. Par. l8~(2), AR~ 600=550, 14 May 19430 

Ibido For a discussion of suicide and its relation to line 
of duty, see p. X ~ 53, in~. 

160 Par. 18~(1), 18:e.(4),(5)~(6),(7), C 1, AR 40-1025,12 Octo 1940. 

http:evidence.15
http:suicide.13


x - 42 

due to disease) the term line of duty is a ~snomer and the onll 

question to be determined is whether misconduct was the proximate 

cause of the disability. For this reason the investigating officer 

is required to state his conclusion not only as to line of· duty 

status but separately also on the issue of misconduct. In every 

case, however, a:finding that·disease or injury was the proximate 

result of misconduct will compel th~ conclusion that such disease 

or injury was incurred "not in line of duty". 

The only attempt in Army Regulations yO define or to 

delimit misconduct appears in the instructions to medical officerso l 

After announcing the reversal of the usual presumption in cases of 

venereal disease, chroniC alcoholism and drug addiction, the para·

graph continues: 

"Other injuries and diseases will be held to 

have resulted from misconduct when caused by an act 

of commission or omission wrong in Itself,an -act 

contrary to the prinCiples of good morals, or as a 

result of gross negligence, gross carelessness, or 

self-infliction of· wounds." 


Although the general terms in which this direction is 

couched make it of limited practical value in the solution of 

specific problems, some types and patterns of fact situation have 

arisen repeatedly. From the findings in these cases a series of 

"rules of law" have crystallized. 

1. Par 18£(1), AR 40-1025, 18 Oct. 1940.0 



x -	 43 

a. Violation of Military Orders. In 1855 Attorney 

General Cushing expressed the view that no man acted "in the line 

of duty" when the act he performed was a violation of his duty. 2 

It has since been uniformly held by all administrating agenCies 

that disobedience or failure to obey written or verbal orders of 

a superior officer or command constitute misconduct within the 

meaning of the line of duty statutes. 

(1) In several aviation cases the violation of 

Army Regulations governing the operation of aircraft has brought 

injuries out of line of duty when the injury proximately resulted 

from the infraction.' 

(2) Similarly when a sentinel on ,guard loaded an 

automatic pistol contrary to orders and was injured by its acci

dental discharge his action was held to be wUful misconduct. 4 In 

several other cases involving the discharge of firearms it was 

carefully pointed out that no military order had in fact been vio

lated and that in the absence of gross negligence no finding of 

2. 	 7 Op. Atty. Gen. 149. 

3. 	 Dig. Op. JAG, 1912-40, p. 955 (JAG 210046, 24 Sept. 1930) 
(Stunting at less than 1500 feet); p. 956 (JAG 210.46, 5 Dec. 
1930); 1930 MiS Ops. JAG No. ~. 

4. 	 Dig. Op. JAG, 1912-40·, p. 958-9 (JAG 220.46, 25 July 1919). 
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misconduct could be made. 5 

(3) By the same token, disobedience of military 

orders and regulations relating to the operation of motor vehicles 

6
constitutes "willful misconduct". 

(4) In cases involving railroad accidents,any 

action contrary to military orders, as distinguished from private 

company regulations and civil law, is suff1cie:q.t basis for a 

finding of misconduct. 7 In one case when injury was suffered by 

a guard who slept while his partner stood on guard, the line of 

duty status of the injury was held to be ,dependent entirely upon 

8the content of the instructions issued to the man.

In many instances the lack of. causal connection between 

disobedience and disability has kept the injuries and diseases 

5. 	 Dig. Op. JAG, 1912-40, p. 959 (JAG 220.46, 25 Aug. 1919; JAG 
220.46, 18 Octo 1919; JAG 220.46, 22 Sept. 1918). In the 
second of these opinions it was said~ .iA warning of the 
danger of an act does not amount to an order not to commit 
the act, and while a disregard of such warning may be negli 
gence, it does not amount to disobedience of an order. Ii But 
cf. SPJGA 1942/5462, 19 Nov. 1942; SPJGA 220.46, 14 July 
1942. 

6. 	 Dig. Op. JAG, 1912-40, p. 962 (JAG 220.46, 8 Feb. 1919). 

7. 	 Dig. Op. JAG, 1912-40, p. 965-6 (JAG 220.46, 5 Sept. 1918), 
p. 966 (JAG 220.4, 1 Oct. 1918) ('iA custom, however well 
established, cannot excuse disobedience of a military order. "). 

8. 	 Dig. Op. JAG~ 1912=40, po 966 (JAG 220.46, 11 Jano 1919). 
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within the limits of line of duty.9· Drivin~ a Government vehicle 

without authority on private business constitutes misconduct but 

is not the proximate cause of injury or death which results rather 

from the improper manner of operation; injury or death suffered 

under such circumstances is not lithe result of his own miscon
10

duct" although, at the Bame time, it is not in line of' duty 

because it grows out of something done "in pur~uance of a private 

" 11avocation or business • 

1012Veterans' Regulation No. seems to provide that 

disobedience of orders of a superior officer or violation of 

rules and regulations of an organization disqualifies a claimant 

for pension benefits for injuries contemporaneo~sly.sustained, 

without any showing of causal relationship. It is seriously to 

be doubted, however, that a pension would be refused to the de

9. 	 Dig. Op.JAG, 1912-40, po 958 (JAG 220.46, 7 Apr. 1919); p. 
962 (JAG 220.46, 4 Aug 0 19l9;? Aug. 1919, tdo, 8 Dec, 1932); 
p. 960 (JAG 210.46, 8 July 1928). 

10. 	 Dig. Op. JAG, 1912-40, po 962 (JAG 220.46, 8 Dec. 1932). For 
a general discussion of proximate cause, see p. X - 73, infra. 

11. 	 See po X - 63, infra,_ 

12. 	 M.L. 1939, sec. 1144. The test of line of duty, according 
to section VIII, "Will not be met if it appears that at ,:the 
time the injury was suffered or disease contracted, the per
san-on whose account benefits are claimed * .* * (4) was act
ing in disobedience of the lawful orders of his superior 
officer or in violation of the rules and regulations of his 
organization * "* * Ii (Underscoring supplied) 
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pendents of a soldier killed by lightning while walking in his 

company area with one button of his blouse unfastenedo 13 

bo Breach of Militarl Discipline or Good Moralso The 

medical officer is called upon to decide whether or not a certain 

act is Itwrong in itself" or "contrary to the p:t-inciples of good 

morals II 0 14 The generality of this instruction has been limited 

by opinions inpr~or caseso Some acts are always regarded as 

breaches of military order and disciplineo Thus, for example, an 

injury received by a ~oldier in an affray in which he is the 

aggressor is considered the result of his own misconduct and not 

in line of duty.15 Kven an insulting and provoking epithet by an 

intoxicated soldier has been held to be a sufficient breach of 

discipline~16 

Loud 	and'disorderly conduct can constitute misconduct, 

13. 	 The wording of this regulatiOn resembles the language used in 
32 Op. Atty. Gen. 12. 

14. 	 Par. l~(l), AN 40-1025, 12 Octo 19400 

15. 	 Dig. Op. JAG, ·1912-40, p. 953 (JAG 54-02201, 30 June 1915), 
p. 954 (JAG 220046, 7 Jan. 1919; ido, 19 Jan. 1928), SPJGA 
'220.46, 12 May 1942; SPJGA 220046-;-2 Jano 1943. 

16. 	 Dig. Op. JAG, 1912-40, po 954 (JAG 220046, 31 Dec. 1926). 
This ia apparently true,despite the rule that mere worda, 
however threatening or insulting, do not constitute an assault. 
MOM; 1928, par. 149 10 . 
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within the meaning of this rule. 17 The same is true of '''horse

play~t of a highly dangerous character which goes beyond the bounds 

of triviality, such as playing with an open knife. 18 In these 

instances the opinions of The Judge Advocate General sometimes 

state that the acts which caused the injuries constituted iidls~ 

orders to the preJudic~ of good order and military discipline'! 

19under the 96th Article of war but there appears to be no re

quirement that facts be established sufficient to justify con= 

viction by court_martial. 20 

The reported cases involving acts !icontrary to good 

morals lt are few in numbero Adulterous relations2l and resort to 

17. 	 Dig. Op. JAG, 1912=40, po 954 (JAG 220,46, 19 Jan 0 1928, JAG 
210.46, 4 Oct. 1937)0 

18. 	 Dig. Opo JAG, 1912-40, p. 954 (JAG 220046, 24 Feb 0 1928) • 
This case might have been decided on the ground of grOSE! neg
ligence; see po X = 49, infra. 

19. 	 See Dig. Opo JAG, 1912-40, po 954 (JAG 220'.46, 19 Jan. 1928; 
id., 24 Febo 1928, idn, 31 Dec. 1926); SPJGA 220.46, 12 May
I942. 	 

20. 	 The measure of proof is lower in line of duty cases than in 
court-martial trials. See po X - 850, infra 0 The commission 
of an offense made punishable by the· Articles of War woulda 
a fortiori, be misconduct for line of duty purposes. See, 
e.g., Dig. Op. JAG, 1912,-40, po 974 (JAG 220046, 14 Feb. 1919, 
ido, 1 Nov. 19l9)(attempt to escape arrest or confinement). 

21. 	 Dig. Opo JAG, 1928, po 150 In another apparently extreme 
case (Dig. Opo JAG, i9l2-409 po 954' (JAG 220.46, 12 Jan,. 1928) ) 
where the conduct of an enlisted :man with a married woman 
aroused a suspicion on the part of the husband that their re= 
lations were improper and resulted in the fatal shooting of 

http:court_martial.20
http:knife.18


x - 48 

Ita house ofquestionablereputation,,22 have been held to be mis~ 

conduct. 

c. Violation of Civi~Law. The technical violation 

ofa civil statute or of a rule of civil cammon law is not pon

clusive on the issue of misconduct0 23 It has been argued that 

obedience of a specific military command may sometimes necessi

tate such a violation. 24 Consideration has also been given to 

the fact that the statute· may be unknown to the soldier at the 

time of the occurrence~25 

On the other hand the violation of certain types of 

civil statutes has been held to indicate such a reckless disre

gard of law as to be misconducto This tendency has been,especially 

21. 	 (conto) 
the soldier, it was held that, regardless of whether there 
had in fact been improper relations, the death was the re
sult of the soldier's own "wilful nrl.sconduct" 0 

220 	 Dig. Op. JAG, 1912-40, po 955 (JAG 220046, 26 Jan. 1928). 

23. 	 Digo Op. JAG, 1912=40, p. 965 (JAG 220046, 17 June 1919; id., 
2 Aug.1919); Ops. ·JAG, 1918, p. 1006-1009. . See also SPJGA 
220.46,2 June 1942, involving the violation-of a South 
Carolina law prohibiting the boarding of moving frei~t 
trains and said to have been designed to prevent fraud against 
therailroade 0 

24. 	 Ops. JAG, 1918,po 1006-10090 

250 	 1929 Mis Ops. JAG; No. 25, p. 740 But cfo Digo Opo JAG, 
1912-40, po 961 (JAG 210046, 11 Dec 0 192E) invo;Lving a viq- . 
lation of "three State laws enacted in the interest of 
safety which the o:(ficer must be presumed to have known". 

http:violation.24
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marked in cases involving traffic and other safety measures de

signed to prevent- such injuries as were there involved. 26 In 

these cases the acts, which are .incidentally violative of civil 

law, may also be found to constitute gross or wilful negligence 

or, under some circumstances, a "disorder to the prejudice of 

gOOd. ord.er and military discipline" or "contrary to the principles 

of good morals". 

Some opinions have made a distinction between an act 

~ in ~ and an act simply malum. prohlbitum..27 Here again, 

no sharp l-ine of demarcation can be drawn and the decision rests 

largely upon a value judgment as to the impropriety of the partic-. 

ular conduct. 

d. Gross Negligence. Under the terms of the Army 

Regulations injury or disease is not incurred in line of duty if 

it "occurred in consequence of wilful neglect or misconduct".28 

26. 	 Dig.Op. JAG, 1912-40, p. 961 (JAG 210046, 11 Dec. 1928), p. 
962 (JAG 220,46, 31 May 1929); JAG 220.46, 29 Sept. 1941. 
Here, too, unless the injury is the proximate result of the 
violation it is not removed from line of duty. SPJGA 1943/
7153, 21 May 1943; SPJGA 1943/526, 8 Jan. 1943; JAG 326.21, 
12 Sept. 1939. 

27. 	 1929 M/S Op 0 JAG Noo 25, p., 74; Dig. Gp. JAG, 1912-40, po 962 
(JAG 220,46, 31 May 1929) 0 Par, 18£(1); .AR 40=1025, 12 Oct. 
1940, includes within the meaning of misconduct "an act of 
commission or omission wrong in itself", 

28. 	 Par. leCl), .AR 345-415, 23 Nov., 1933; par, l~, .AR 40-l025 j 
12 Oct: 1940. . 

http:misconduct".28
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Somewhat redundantly, misconduct is then defined as including 

Itgross negligence" and "gross careles~ness".29 

Simple negligence alone does not remove from line of 

duty. 30 Only when the act is so grossly negligent as to indicate 

reckless disregard of the reasonable standards of care, does it 

come within the ban. 31 

A variety of adjectives has been employed to character

ize the degree of negligence necessary to constitute a ground for 

disqualification. Thus the words "gross", "culpable", "wilful,j and 

"reckless" have all found expression in the opInions and the 

interchangeable use of different terms has caused some "apparent 

confusion. 32 It is agreed, however, that a negligent act is 

29. 	 Par. 18E,(1), AR40-1025, 12 Oct. 1940. 

30. 	 Dig. Op. JAG, 1912-40, po 953 (JAG 220.46, 3 Apr. 1940); p. 
957 (JAG 220.46, 3 Mar. 1919); p. 958 (JAG 220.4, 7 Oct. 1918; 
JAG 220.46, 21 Jan. 1919; id., 2 July 1919); p. 959 (JAG 
220.46, 18 Oct. 1919; id.,:22 Sept. 1928; id., 17 June 1919; 
id., 27 Aug, 1919); p."960 (JAG 220.4, 4 Nov. 1918; JAG 220.46, 
9Nov. 1928); p. 962 (JAG 220.46, 4 Aug. 1919; id., 8 Dec. 19
32); p. 963 (JAG 54-022,7 Oct. 1913; JAG 220.46; 16 Nov. 1919); 
p. 964 (JAG 220046, 6 Aug. ,1919); SPJGA 1943/653, 13 Jan. 1943. 

31. 	 Digo Cp. JAG, 1912-40, p. 956 (JAG 210.46, 5 Dec. 1930); p. 
958 (JAG 220.46, 16 Dec. 1925); p. 961 (JAG 210.46, 9 Sept. 
1929; id., 13" Novo 1931); p. 970 (JAG 220~46, 29 Aug. 1929). 

32. 	 In Dig. Op. JAG, 1918, ppo 1006-1009, it is said that "error 
of Judgment, failure to avoid known dangers when engrossed in 
work, contributory negligence, ho~ever gross, if without the 
element of wilfulness resulting in disabilit~ or death, do 
not remove the soldier from the line of duty.j. 

http:careles~ness".29
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"tantamount to misconduct ll when it is so reckless and inconsistent 

with 	the exercise of care that it partakes of the nature of a wil

ful or deliberate, wrongful act. When a negligent act is also a 

violation of military regulations33 or of civil safety laws34 or 

is combined with a condition of extreme intoxication~35 a finding 

of gross negligence amounting to misconduct is clearly justified. 

Close cases are frequently presented and different 

officers, in applying the same rule to the same or similar facts, 

may reach different conclusions. 36 But divergence in judgment 

as to the degree of negligence does not in any way negative the 

existence of the general rule. 

e. Intoxication. The mere drinking ol intoxicating 

liquor violates no law and does not in itself constitute miscon

duct. 37 Thus, when a soldier on furlough drank a pint of liquor 

and died because of unknown poison placed therein by an unknown 

33. 	 Dig. Cp. JAG, 1912-407 p. 956 (JAG 210.46 7 5 Dec. 1930). 

34. 	 Dig. Cp. JAG, 1912=40, p. 961 (JAG 210·.46, 11 Dec. 1928), 
p. 962 (JAG 220.46~ 31 May 1929). 

35. 	 Dig. Cp. JAG, 19l2-40~ p. 961 (JAG 210.46, 9 sept. 1929, id.~ 
13 Nov. 1931). 

36. 	 Compare, e.g., Dig. Cp. JAG, 19l2~40~ p. 958 (JAG 220.46, 
16 Dec. 1925) with SPJGA. 1943/653, 13 Jan. 1943. 

37. 	 Dig. Cp. JAG1 1912-40, p. 971 (JAG 220.46, 16 Feb. 1932); 
Nekoosa-Edwards Paper Co. Vo Industrial Comm., 154 Wis. 105; 
MS. Cp. Atty. Gen., 20 Jan. 1931. 
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person or persons, his death was regarded as having b€3n incurred 

in line of duty and not the resUlt of his own misconduct. 38 

It is often stated in the opinions that "voluntary in

toxication ordinariiy constitutes wilful misconduct".39 Analysis 

of the cases reveals, however, that intoxication is generally 

held to be misconduct per se when it brings about acts such as 

insulting language 40 or disorderly conduct41 or causes wanton 

. 42
negligence. In this type of case as well as any other relating 

, 	 , 

to the issue of misconduct, unless the disability is proximately 

caused by the condition of intoxication, it is not "the result 

of his own misconduct" and is not for that reason removed from 

line of duty. 43 

The presumption of misconduct from conditions due to 

chronic alcoholism, provided for in AR 40-1025, has already been 

38. 	 Dig. Cp. JAG, 1912-40, p. 971 (JAG 220.46, 16 Feb. 1932). 

39. 	 See, e.g., Dig. Cp. JAG, 1912-40J) po 971 (JAG 220.46, 7 May 
1912); p. 964 (JAG 220.46, 15 Oct. 1919); 1932 MS. Cp. JAG, 
16 Feb. 1932; i(1., 18 Nov. 1932. 

40. 	 Dig. Cp. JAG, 1912-40, p. 954 (JAG 220.46, 31 Dec. 1926). 

41. 	 Dig. Cp. JAG, 1912-40, p •. 954 (JAG 210.46, 4 Oct. 1937). 

42. 	 Dig. Cp. JAG, 1912-40, p. 957 '(JAG' 220.4, 21 Sept. 1918), 
p. 970 (JAG 220.46, 29 Aug. 1929). 

43. 	 Dig. Cp. JAG, 1912-40, p. 955 (JAG 220.46, 6 Dec. 1932; id., 
14 Dec. 1932); p. 956 (JAG 220.46, 5 Oct. 1928; JAG 210.~, 7 
May 1919); p. 964 (JAG 220.46, 15 Octo 1919). 

http:misconduct".39
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44adverted to. 

f. SUicide. The legal principles which control the 

determination of line of duty status in cases of disease or in

jury are in all respects applicable to instances in which death 

results therefrom. The administrative procedure is somewhat 

different45 but. the question whether death occurred in line of 

duty is generally answered by reference to the rules herein dis

cussed with respect to disability cases. The additional issue 

of suicide in death cases, however, requires independent treat

mente 

46Paragraph 18~ of Army Regulations 6CU-550 contains 

a rather full analysis of suicide in its relation to line of 

duty; SUicide is defined as "the deliberate and intentional 

destruction of his own life by a person of years of discretion 

and of sound mind". Suicide constitutes misconduct and death 

resulting therefrom is not in line of duty. 

If the person who takes his own life is mentally unsound47 

44. 	 See p. X-40, supra. 

45. 	 See Chapter 3, p. X-8o, infra. 

46. 	 14 May 1943. 

47. 	 "Mental unsoundness" is defined (par. 18e(2)) as the inabil 
ity lito realize the direct physical or moral consequences of 
the act" or the inability of one having such realization to 
refrain from the act because of "derangement of the reason
ing or volitionary faculties i! • 
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at the time, the suicide is not in itself misconduct. If the 

mental unsoundness was due to misconduct of the deceased then his 

death was due to such misconduct and was not in line of duty. If 

the mental unsoundess was innocently acquired then death was not 

due to misconduct and was in line of duty unless removed from that 

status by some disqualifying factor other than misconduct. It is 

~pparent that the rule as to mental irresponsibility represents 

a limitation upon the general definition of misconduct48 which 

includes "self-infliction of wounds". 

The presumption agains~ suicide has been applied by the 

courts49 and by The Judge Advocate General. 50 Some affirmative 

evidence of self-destruction is necessary and a mere possibility 

or suspicion of suicide is not sufficient. 

If there is such substantial proof, however, there must 

be some evidence of mental irresponsibility to prevent a finding 

of misconduct. Such mental unsoundness is not to be presumed 

from the mere fact of the suicide even in the absence of any 

48. Par. lBE,(l), AR 40-1025, 12 Oct. 1940. 

49. See Travelers' Ins. Co. v. Allen, 237 Fed. 78. 

50. Dig. Op. JAG, 1912-40, po 967-8 (JAG 220.46, 16 May 1919); 
p. 968 (JAG 247, 15 May 1933); SPJGA 220.461, 28 June 1942, 
SPJGA 220.46, 7 Sept. 1942; SPJ'GA 1942/4873, 18 Oct. 1942; 
Sup. VI, Dig. Op. JAG, 1912-30, p.20, sec. 459a. 
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showing of motive. 51 
On the other hand in view of lithe natural 

repugnance of any sane man against taking his own life, it should 

ordinarily require very 11ttle defin,ite proof of actual unsound

ness 	of mind, in addition to the fact of actual or attempted self

destruction, to justify a finding of· m~ntal irresponsibi11tyr.'. 52 

This requirement of a minimum of proof of mental unsound

ness is amply borne out by the reported cases. Symptoms in cases 

involving officers, no more serious than worry and inability to 

concentrate on work,53 nervousness, absent-mindedness and depres

sion54 and insomnia and irritabi11ty, 55 have been held sufficient 

basis for findings of mental irresponsibility. The Judge Advo

cate General has even indicated some impatience with the technical 

jargon of abnormal psychology when there is some evidence to 

51. 	 Digo Opo JAG,1912-40, po 967 (JAG 22004, 23 Aug 0 1918); Dig. 
Cpo JAG, 1912-30, sec. 456 (JAG 210046, 12 Augo 1925); par. 
1~(4), AR 600-550, 14 May 19430 

52. 	 Par 0 18~(4), AR 600-550, 14 May 1943! 

53. 	 Dig.- Op. JAG, 1912-40, p. 968-9 (JAG 210.46, 10 Jan. 1928). 

54. 	 Digo Op. JAG, 1912-40, po 969 (JAG 210.46, 10 ·Jan. 1928). 

55. 	 Dig. Opo JAG, 1912-40, p. 969 (JAG 220.46, 21 Jan. 1928). 
But cf. the earier case (p. 967 (JAG 220.4, 23 Aug. 1918» 
whereevidence· that a 80ldier "kept by himself" and "dtd not 
enter into the usual life of the camp" was held insufficient 
to establish mental disorder, 
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support the finding. 56 

The Regulations also contaln a practical presumption or 

"rule-of-thumb" to the effect that mental unsoundness developed 

after 6 months' continuous service is to be considered as of serv
-

ice origln and incurred in line of duty in the absence of evidence 

to the contrary.57 

6. 	 Absence on Leave, Furlougn or Pass 

Prior to the decision of the Court of Claims in Moore 

v. United States1 in 1913 it was generally held that injury or 

disease suffered on ~eave or furlough was not incurred in line 

of duty02 Even by that time, however,. many exceptions had be

come established~ disability could be in line of duty if incur

560 	 Dig. Op. JAG, 1912-40, p. 969 (JAG 210.46, 29 Apr. 1929) 
(II * * * whatever technical term be applied to the mental 
condition of deceased at the time of his suicide act * * *"). 

57. 	 Par. 18~(2), AR 600-550, 14 May 1943. 

10 	 48 Ct. Cl. 110. 

20 	 Digo Opo JAG, 1912, po 8 (Co 25634, 1 Octo 1909; Co 19323, 

24 Feb. 1906); po 654 (C. 23666, 7 Dec. 1908); po 689-690 

(Co 13357, 29 Sept. 1902; C. 26949, 23 June 1910)0 This 

rule was incorporated i~to the·act of 12 April 1866 defin

ing line of duty and excluding wounds received while on 

furlough or leave of absence. 
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red while on pass for not more than 24 hours,3 on sick furlough,4 

on veteran,furlough5 or, although on leave or furlough, when en 

6route to a duty station or to a place for reporting, As far 

back as 1855 Attorney General Cushing had stated that a soldier 

might be called upon to perform an act of military duty while on 

leave or furlough and would thus return to !!the line of duty". 7 

The Court of Claims expressed the then revolutionary 

view that lithe provisions for furloughs or leaves of absence are 

a part of the disciplinary regulations of the military service, 

and no more separate a man from the service than an order to re

port to a different command'i. This ruling was followed by the 

8opinions of The Judge Advocate General and the, present Army Reg

u1ations make no reference to absence with authority as a dis

3. 	 Dig. Op. JAG, 1912, p. 687 (C. 15600, 10 Dec. 1903, C, 2658, 
16 Oct. 1896; C. 17202, 1 Dec. 1902; Co 23666, 21 Sept. 1909; 
id" 8 Sept. 1910; C. 24393, 7 May 1910; id., 1 June 1910, 
id., 3 Oct. 1910; C. 26949, 23 June 1910)-.' 

4, , 	Dig, Op. JAG, 1912, p. 690 (P. 44, 462, Jan. 1891) . 

'). 	 Dig. Op. JAG, 1912, p, 690 (P. 47, 448, June, 1891). 

60 	 Dig, Op. JAG, 1912, p. 688 (Co 2658, 14 Oct. 1896) . 

7, 	 7 Op. Atty. Gen. 149, 163, 

8. 	 Dig. Op. JAG, 1912-40, p. 971 (JAG 220,4, 28 Oct. 1918, JAG 
220.8, 23 Feb. 1918; JAG 220.46, 16 Feb, 1932) v 
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qualifying factor. 9 

Of course the fact that the injury or disease was incur

red while on authorized leave does not conclusively establish its 

line of duty status. The incapacity may still fall ,within one or 

more of the classes of cases excluded from line of duty. 

7. 	 Absence Without Leave 

The basic regulations provide that each· injury or dis

ease is to be reported as not in line of duty if it "was con

tracted while absent from duty without permission".l This rule 

has been echoed in the reported opinions and it is uniformly held 

that disability or' death due to injury or disease contracted 

while A.W.O.L. is out of line of duty for all purposes. 2 

Certain exceptional cases should here be noted: 

9. 	 Par. l7c, AR 40-1030, 6 June 1924, now superseded, specific
ally required the fact of absence with leave to be mentioned 
in the medical officer's report. ,'In pension cases under the 
jurisdiction of the Administrator of Veterans' Affairs, the 
burden of proof shifts to the c1aimant when injury or dis
ease occurs while on leave. Sec. VIII, Veterans' Regulation 
No. 10; M.L. 1939, sec. 1144. 

1. 	 Par. l~(l)! AR 345-415, 23 Nov. 1933; par. 1B!;, AR 40-1025, 
12 Oct; 1940. 

2. 	 Dig. Op. JAG, 1912-40, p.911 (JAG 220.4, 9 Nov. 1918; JAG 
210.46, 16 Apr. 1931; id.·,6 JEUlo1932); p. 912 (JAG 220.46, 
11,:Oec. 1918); p. 973TJAG 220.46, BMe.r. 1928; id., 30 Jan. 
1928; ~., 17 Apr. 1930)".' - , 
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(a) 	 When death occurs while abs·ent without leave but 
results frpm a disease of service origin, death is 
regarded as hav1~ occurred in line of duty. 3 

(b) 	 When a soldier is mentally irresponsible at the time 
he goes absent without leave and dies while in that 
status, his death is considered as having occurred 
in line of duty. 4 

(c) 	 When, in a rather unusual early case, a sergeant, 
while absent without' permission, was .killed while 
endeavoring to quell a quarrel between some en
listed-men and a party of civilians, it was held 
that, since at the time of the shooting he was 
acting in discharge of his duty under.AW 24 (now 
AW 68), he was at the time in line of duty. j 

If absence without leave removes disability and death 

from line of duty, ! fortiori, absence in desertion is a dis

6qualifying ciroumstanoe. Proof of intent not to return, to 

shirk .important servioe or to avoid hazardous duty, is unneoessary 

in a 	line of duty oasebut :may b, the deoisive faotor in the 

interpretation of the term "in active service" as it is used, for 

example, in the appropriation act providing for the burial of men 

who 	die in aotive service. 7 

3. 	 Dig. Op. JAG, 19l2~40, p. 972 (JAG 220.4Q, 25 July 1919) Dig. 
Op. JAG, 1912-30, sec. 469 (JAG 220.46, 26 April 1919). 

4. 	 Dig. Op. JAG, 1912-40, p. 972-973 (JAG 220.46, 15 Mar. 1923). 

5. 	 Dig. Op. JAG, 1912-40, p. 972 (JAG 42-310, 30 Nov. 1912). 

6. 	 Dig. Op. JAG, 1912~40, p. 973 (JAG 220.46, 7 Apr. 1919). 

7. 	 See 38 Op • -Atty. Gen.239, holding that the terms "iIi act1ve 
service" or "on the active list" include men absent without 
leave but not deserters. 

http:under.AW
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Absence without permission brings disease or injury out of line 

of duty if it is merely coincident in time with such disease or 

injury. No causation need be proved. The rule applies "irre

spec'tive of the manner or circumstances" under which the disa

bilityor death occurs, even if it is accidental. 8 

On the other hand,'the mere fact of the absence without 

leave is not decisive of the question whether the disease or in

jury was "the result of his own misconduct". Absence without 

leave is misconduct but it is difficult to imagine a situation in 

which it could be the producing or proximate cause of the incapa

city: A showing of absence without authority is insufficient in 

itself, lacking.a further showing of causal relationship, to 

serve as the basis for the conclusion that the incapacity was the 

"reSUlt" of misconduct. 9 

8. 	 Arrest and Confinement 

The fact that a soldier is a military prisoner when he 

suffers injury or death does not in itself place, him out of the 

8. 	 Dig. Op. JAG, 1912-40, p. 971 (JAG 220.4, 9 Nov. 1918; JAG 
210.46, 6 Jan. 1932). 

9. 	 See Dig. Op. JAG, 1912-40, p. 971 (JAG 210.46, 6 Jan. 193:;!); 
p. 973 (JAG 220.46, 17 Apr. 1930); SPJGA 220.46, 25 July 
1942. In 36 Op. Atty. Gen. 478, it was held that time lost 
due to injuries sustained while absent without leave did not 
have to be made good under AW 107 since "the injuries cannot 
be said to be the result of their tardiness". 
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1
line of duty. Even before the turn of the century The Judge 

Advocate 'General ruled that a military prisoner whO incurred dis

ability while aiding in the suppression of a mutiny, while at 

work or simply as a result of the confinement would still retain 

2line of duty status.

The Attorney General stated in 1855 that it would be 

unjust to add to the legal sentence of a court-martial the serious 

3indirect aggravation of incapacity for pension. In a later case 

a soldier confined in the guaranouse brooded over his confinement 

until he became insane. The .Judge Advocate General stated that 

"to urge that it was not in line of duty because he was confined 

due to his own misconduct, would be no more reas()nable than to hO_.d 

that he was confined because of original sin".4 

In short, the misconduct which brought about the con

finement does not carryover. to the disability and submission to 

punishment is regarded as a part of the military duty of the 

1. Dig. Op. JAG 1912-40, p.973 (JAG 220.46,10 June 1919); p. 
974 (JAG 220.46 J 31 Aug. 1928), SPJc;M. 220.46, 4 May 1942. 

20 Dig; Op. JAG, 1912, p. 687 (C. 2658, 15 Oct~ 1890; C. 3063, 
1 Apro 1897). See also Dig. Opo JAG, 1912, po 687 (co 25809, 
20 Nov. 1909); p. 689 (Ho 41, 256, 10 June 1878; C. 3063, 
31. Mar 0 '1897; C014627, 8 May 190;) 0 

30 7 Op. Atty. Gen. 149, 164-5· 

40 Digo Opo JAG,1912, p. 687 {Co 25809, 20, Novo 1909)0 
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soldier. No distinction appears to be made in the War Department 

between militart confJnement pending trial and after sentence but 

Veterans' Regulation No. 10 expressly excludes from line of duty 

injury or disease suffered while confined under sentence of 

5court-martial or civil court or while resisting lawful arrest.

When disease was contracted during confinement by civil 

authorities, although not as a result of a breach of prison dis

cipline, it was held that the death was not incurred in line of 

6
duty but not as the result of his own misconduct. The Judee 

Advocate General distinguished the cases involving military con

finement and, despite the absence of a finding of misconduct as 

a proximate cause of disease, apparently considered the surrender 

to civil authorities and the confinement and plea of guilty a 

sufficient severance of connection with the military service to 

remove the death from· line of duty. 

Clearly~hen a prisoner is injured or killed while 

attempting to escape; his misconduct is the proximate cause cf 

theinca.-o1ty -and can not pe regarded as in line of duty7. unless 

5. M.L. 1939, sec. 1144. 

6. Dig.Op. JAG. 1912-40, p. 974 (JAG 220.46, 8 A~r111926). 

7. 	 Dig.· Op. JAG, 1912-#0, p. 974 (JAG 220.46,14 Feb. 1919; ~., 
·1 Nov. 1919). 
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. 8 
it is due to mental irresponsibility., 

A prisoner of war is in line of duty and in the absence 

of any information concerning his death the fundamental presump

tion operates in favor of a finding that he died in line of duty 

and not as a result of his own miscoilduct. 9 

90 	 Private Business[ Employment or Avocation 

Army Regulations exclude from the scope of line of duty 

injury or disease which "occurred as the result of something 'Which 

he was doing in pursuance of a private avocation or businessuo l 

This is the same wording employed by the Attorney General in 1919 
r) 

in his draft of regulations for the Secretary of the Treasury.Co 

I'he rule has been uniformly applied by all gov~rrunental agencies; 

when a soldl.er engages in a purely per,sonal and private pursuit he 

is regarded as having stepped outside the line of duty and if, in 

connection with such private endeavor, he is injured or contracts 

disease, he is not entitled to the rights, privileges a,nd immunl

ties granted or withheld by the line of duty statutes. 

8. Digo Op. JAG, 1912-40, po 973-4 (JAG 220.8, 19 Feb,. 1918)0 

90 Dig. Opo JAG, 1912-40, po 974 (JAG 2200491, 12 Febo 1919)

1. 	 Par. le(l), AR 345-415, 23 Novo 1933; par. l~j AR 40-1025, 
12 Oct: 19400 

2. 	 32 Op. Attyo Geno 12. 

http:soldl.er
http:Treasury.Co
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Thus, in a typical case, a soldier, while absent on fur

lough, took employment'with a railroad company and while engaged 

in this employment he was killed. His death was held not to be 
• 

in line of duty since it occurred while he was "indulging in an 

occupation for private gain!!.3 

In another case an officer of the Air Corps who had 

been gran'ced authority to fly privately owned aircraft for hire 

or reward was accidentally killed while so engaged, The Judge 

4
Advocate General held his death not to be in line of duty but a 

recent change of Army Regulations relating to the piloting of 

other than Government owned aircraft would under certain condi

tions require a ~ifferent result. 5 

In several cases it has been decided that the unauth

orized use of a Government vehicle for personal business ipso 

facto removes the user from line of duty fftatus,6 

The 	 question has frequently arisen whether participation 

3. 	 Dig. Opo JAG, 1912--40, p. 970·971 (JAG 220,,46, 28 Feb. 1923). 

4. 	 Dig. Op. JAG, 1912-40, p. 955 (JAG 220.46, 18 May 1927; JAG 

210" 46, 14 Sept. 1929)" 


5. 	 Sec. II, Cir, 126, WD.' 194o, changing par.. 11~, AR 95 ..,5, 

21 April 1930. 


6. 	 Dig. Op. JAG, 1912-40, p. 962 (JAG 220,46, 8 Dec. 1932); 

SPJGA 1943/526, 8 Jan. 1943'; SPJGA 1942/2423) 9 June 1942, 

JAG 220.46, Sept. 1928j' JAG 220,46, 12 Oct. 1920 .. 
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in the variouEl forms of recreation and athletic exercise brings 

ab9ut a Aeverance of the necessary service cOIlllection, It appears 

well established that normal and proper recreation either on or 

off the post will not remove from line of duty,7 Injury suffered 

in an authorized boxing contest,8 death by accident on a hunting 

trip authorized by a "hunting pass,,9 and death incurred as the 

result of a football game,lO have been held in line of.duty, The 

mili tary pollcy to encourage manly sports and healthful exercise 

will not, however, extend the scope of line of duty to include 

llinjuries suetained in a private automobile racing contest or 

12 .in a 	wrestling match at a carnival» especlally when a large 

element of hazard is present, The factor of remuneration is im

material in these cases: in the boxing case above mentioned the 

sol~r received a small amount of money in addition to his Army 

pay 	while in the automobile racing case no money was involved, 

-..---.----------.-------- 
7, 	 Dig, Op, JAG, 1912-40, po 966"7 (JAG 42-520, 24 Mar, 1917) 

(differing with a contrary convlusion of the Pension Bureau), 

8, 	 Dig,· Op 0 JAG, 1912-40, p" 967 : JAG 2;;:0.46, 6 Apr, 1928) 0 

Dig., Opo JAG, 1912-40, po 970 {.TAG 54-020, 29 Mar 1915) " 

10, 	 Dig, Op, JAG, 1912, p, C~)4 ; C .. 23666, 3 Feb~ 1909; Ido, 11 
Mar, 1909) 0 

lL 	 D~g, Op, JAG, 1912-40, p, 967 (JAG 220,46, 18 May 1927, id, 
29 July 1929) .. 

12, 	 1929 Mis Ops. JAG, No, 41, 

http:2;;:0.46
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10. 	 Relations Uhconnected With the Service 

In 1920 the Attorney General, expressing ~he belief 

that the previous definition was incomplete, added another "inter_ 

vening and producing cause" which would operate to remove injury 

Or disease from line of duty, as follows: 

, "Something which grows out of relations uncon
nected with the service or is not the logical inci
dent or provable effect of duty in the service."l 

This 	proviso has been incorporated verbatim in the Army Regula
,2

tions. 

The precise meaning of this disqualifying factor has 

never been clearly stat,ed and its present scope and application 

are qui-te uncertain. Obviously, if the clause is given a literal 

interp!'etation, it represents a retUrn to the view expressed by 

Attorney General Cushing in 1855 requiring proof of direct 

causal connection between military service and death or disabil 

ity. Carried forward logically, it would cause all disease and 

injury suf'fe!'ed while on leave or furlough to be regarded as not 

incur!'ed in line of duty. And the narrow view had in 1918 been 

expressly repudiated by The Judge Advocate General. 3 

I. 	 32 Op. Atty. Gen. 193. 

2. 	 Par. l~{l), AR 345-415,. 23 Nov. 1933; par. l~, AR 40-1025, 
12.0ct. 1940. 

3. 	 Dig. Op. JAG, 1912-40, p. 952 (JAG 220.46, 22 Nov. 1918). 
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An analysis of the very few pertinent cases reveals a 

current tendency not to apply this rule at all but rather to re

solve all close questions in terms of one or more of the other 

~ounds for removal from line of duty 0 

The opinion of the Attorney General which- fIrst amiOlIDc

4ed the teat included an adjudication of two cases purportedly 

to illustrate the reason for the test. In one case a female 

yeoman of the N~val Reserve upon her return from overseas was 

killed by her husband who thereupon committed suicide and left 

notes indicating that he had committed the murder because he 

believed his wife unfaithful. The yeoman's death was held to be 

not in line of duty since it grew out of her dom~stic, as distinc:; 

froD). her naval, relations. In the other case a naval officer on 

leave was injured by a pistol shot in attempting to assist a 

woman in distress on his return from Coney Island to his home. 

This injury was held outside of line of duty, the opinion sta

ting: 

"It [the injuri! resulted from the performance 

by him of a duty which he owed not as a soldier or 

as an incident to his military or naval duties but 

as a member of society.1i 


The case of the female yeoman has its counterpart in 

4. 32 Cp. Atty. Gen. 1930 

http:society.1i
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later opinion of The Judge Advocate Genera15 in which the con

duct of an enlisted man with a married woman aroused the suspi
-


cions of the husband and resulted in a fatal shooting of the 

soldier by the husband. It was held that i!re.a;ard1ess of whether 

there had in fact been improper relations" the death grew out of 

relations unconnected with the service and was not incurred in 

line of duty. But the opinion also held that death was due to the 

wilful misconduct of the soldier and a very recent 0~inion6 e~-

plains the case an the misconduct theory, i.eo, that the soldier's 

conduct in cantinuinp; to associate with the woman was improper 

even if there had'been no adulterous relations. Moreover, it has 

been held that injuries suffered in an altercation arising out of 

rivalry for the affections of a single woman, in the absence of 

misconduct or other disqualifying cause, were incurred in line of 

duty 07 

The ruling in the case of the gallant naval officer is 

also in accord with early opinions of The Judge Advocate Genera18 

which state that disability or loss of life while trying to save 

5. Dig. Cpo JAG, 1912-40, p. 954 (JAG 220046, 12 Jan. 1928). 


60 SPJGA 1943/7028, 25 May 19430 


7. 	 SPJGA 210.46 j 14 sept. 1942; 1d,o, 12 Aug. 19290 

8, 	 Dig. Cp. JAG, 1912, p. 686 (c. 101,28 July 1894; .!.~o, 12423.9 
19 Apr" 1902). 
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another's life is outside of the line of duty. Yet in a more 


recent opinion9 the contrary view was adopted and an injury 


accidentally sustained while assistin~ others to extinguish a 

fire in a rural community was held to be in line of duty. The 

office pointed out that failure to render such assistance would 

have reflected unfavorably upon the service and:. 

" * * * while the act in which he was engaged 
when injured was not incident to his mill tary stat 
us he did not thereby step out of the line of his 
duty as a soldier." (underscoring supplied) 

This opinion appears to be completely at variance with the stan

dard as it appears in Army Regulations. 

One further case requires consideration i~ this connec

tion. When a soldier was surrendered to civil a~thorities for 

a criminal offense to which he confessed and pleaded guilty, and, 

prior to trial, died of a disease contracted subsequent to his 

surrender, it was held that his death was not in line of duty 

10but not the result of his own misconduct. The opinion discloses 

no ground other than that "the confinement was not military but 

civil", Misconduct was expressly negatived as the proximate 

cause of the disease and the decision can be explained only by 

reference to this "incident of service!i standard or by rough 

9. Dig.Op. JAG, 1912-40, p. 970 (JAG 220046, 15 Sept. 1928). 

10. Dig. Op. JAG-, 1912-40, p. 974 (JAG 220.46, 8 Apr. 1926). 



x -	 70 

analogy to the rule that absence without leave automatically re

o 11 
moves from line of duty. 

It is submitted that the illustrative cases contained 

in the opinion of the Attorney General in 19~0 would now be de

cided otherwise. The reported opinions appear to indicate that 

the standard of cormection with or incidence of the service is 

rarely,. if ever, applied in present day line of duty cases. To 

the extent that it remains a factor to be considered, no attempt 

has apparently been made to limit its application or to reconcile 

it with the remainder of the body of law in this field. 

11. Disease or Injury Contracted Before Entry Into Service 

It has long been recognized that disease or injury 

which existed prior to entry into the military service carmot be 

regarded as having been incurred in line of duty even if the 

symptoms appear for the first time after entry. This rUle has 

been codified in Army Regulations as one of the five factors 

1
which remove disease or injury from the scope of line of duty. 

11. 	 A soldier turned over, upon application under AW 74, to the 
civil authorities, is not technically absent without leave 
while held by them under such delivery. MCM, 1928, par. 132. 

I. 	 Par. le(l), AR 345-41~. 23 Nov. 1933; par. 18~, AR 40-1025, 

12 Oct: 1940. 
0 
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The Moore opinion/~ which inspired the liberal att!tude- .. 

toward line ofdlity during and since WorldWar I, contained a state

ment, seemingly unnecessary to the decision, to ·the effect that 

it was immaterial when and where the ~ermaof disease were con

tracted. This view has not been followed in the military adm±n

istrationof the subject and the·earlier holdiruzof Bhodes v. 

United states' still serve.s as the basiC statement of the rUle. 

The Army Regulations governing the making of line. of 

duty entries by medical officers. dontaina ratheroomprehens1ve 

aeries of instructions for the de.termination of "the date of' 

origin of diseases and injuries. It iafirst prOvided that mil-

i tart recorda and the medical history are to be considered "along 

with the usual clinical and pathological course of- thecond1tion 

and the reporting officers are warned that the symptomS of some 

diseases andconditiona appear· only after ma.nymo~ths or even 

4 years. 

5 . ... . . 
The presumption contained in Veterans J R~ation No ~ ". 

1 (a) holding eve-ryperson employed in the military aerVice for 

." ,,' .-- . 

2. 48 Ct. Cl. 110. 

,. (CCA, 8th) 79 Fed. 740. 

4. 	 Pars. l$a(l)(a) and 1&(1)(0), C J., ;21 AUB. 1942, AB 46-1025, 
12 :Oct. 1940. - -,... 

5. 	 VeterilDs'Regulation No. ~(a}"par. ·J;(a), ~art.II ~M~t.L~~'_9.j"· 
. se·c ,U40) . 
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6 months or more to have been pri~ facie in sound condition when 

enrolled for service, is set out in the Army Regulations and para

6phrased for purposes of Army administration. The same presump

tion, without the 6 months' limitation, had formerly been employed 

in connection with the earlier War Risk Insurance Act. 7 

In addition to these general instructions there are 

several special rules set forth which are applicable to certain 

spec.ial conditions. In tuberculosis cases the 6 month nresump

tion is variously applied according to the nature and stage of 

8the disease. Other statements of policy and ~es cased on med

ical experience are provided with respect to certain psychoses 

lOand mental 	ailments,9 certain chronic and degenerative diseases

11and hernia. A similar six month rule is provided as to mental 

12
irresponsibility in suicide cases. 

If death or any untoward effect is the direct result of 

6. Par. l8~(1)(£), C 1, 21 Aug. 1942, AR 40-1025, 12 Oct. 1940. 

7. See Dig. Cp. JAG, 1912-40, p. 968 (JAG 220.46, 24 Jan. 1919). 

8. Par. 18£(4), .AR 40-1025, 12 Oct. 1940. 

9. Par. 18£(5), C 1, 21 Aug. 1942, AR 40-1025, 12 Oct. 1940. 

10. Par. 18£(6), ida 

11, Par. 18£(7), ida 

12. Par. l8~(2), AR 600-550, 14 May 19430 See po X - 56'f3~~' 
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treatment or operation and not to the usual course or natural 

progress of the ailment, it will be regarded as having occurred 

in line of duty, regardless of the line of duty status of the 

original injury or disease,13 

12. 	 Proximate Cause 

The doctrine of proximate cause figures prominently 

throughout the law of line of duty, In all cases involving mis

conduct the soldier's rights under the line of duty statutes will 

not be adversely affected unless the death or disability is prox

imately caused by the misconduct in question, 1 A similar showing 

of causation is re~uired in order to remove from line of duty 

disease or injury allegedly incurred as a result of something 

done in pursuance of a private avocation or business or growing 

out of relations "unconnected with the service". Injury or dis

ease contracted while absent without leave, on the other hand, 

requires no showing of proximate cause since that sta.tus is an 

automatic disqualification, 

013, 	 Par 18b(2)(a), AR 40-1025, I? Octo 19400 See Dign Op, JAG, 
1912-40-; po 969 (JAG 54-011, 11 ,.i'an" 1913); 38 Opn Atty~ Genu 
65, 

L 	 But cf" Veterans' Regulation No, 10 (M .. L 1939, seco 1144) 

in which disobedience of orders.9 if merely coincident in 

time, would appear to be sufficient, . 
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There exists a certain amol.mt of confusion as to the 

meaning of the term "proximate cause"" In the first place, a 

varied terminology is to be found in the literature of the subject: 

the one basic paragraph of the Army Regulations uses "result of", 

"grew out of" and "consequence of", all presumably to the same 

effect; 2 and The Judge Advocate General's opinions include such 

other synonyms as "incident Of",3 "primary cause",4 "direct cause,,5 

6,and "moving cause" 0 

Regardless of terminology, it is uniformly held that 

when misconduct is only a "contributory" cause of death or disa

bility, and not the proximate cause, the death or disability is 

not the result of misconduct and is in line of duty unless other

wise excluded. 7 ~ormerly the use of the term. "contributory 
I 

negligence" caused some confusion as to the requisite causal 

2. 	 Par. le(l), AR 345-415, 23 Nov. 1933; par, 18~, AR 40-1025, 

12 Oct: 1940, 


3. 	 Dig. Op. JAG, 1912-40, p. 955 (JAG 220.46, 26 Jan. 1928). 

4. 	 Dig, Op. JAG, 1912-40, p. 956 (JAG 220,46, 5 Oct. 1928). 

5. 	 Dig. Op, JAG, 1912-40, p. 953 (JAG 220.46, 3 Apr. 1940); 
p. 962 (JAG 220,46, 7 Apr. 1919), 

6. 	 Dig,Op, JAG, 191<:-40,. p, 953 (JAG 220.46, 3 Apr. 1940). 

7. 	 Dig. Op. JAG, 1912-40, po 953 (JAG 220046, 3 Apr, 1940); JAG 
220046, 10 May 1938; JAG 220.46, 20 sept. 1941; SPJGA 1942/
5816, 11 Dec, 1942. 
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relationship in these.cases.
8 

The recent change in AR 345-4159 

which provides that certain injuries are to be considered in lin~ 

of duty "unless misconduct or gross negligence is a contributory 

factor",· does hot alter the present rule Q-ince it serves simply 

as a proc~dural mechanism for the .solution of the clear cases. 

Where misconduct is shown to be a contributory fadtor an inves

tigating officer must still decide if it was the ~oximate cause. 

Civilian courts and legal authorities have also en

countered considerable difficulty in arriving at a definition of" 

proxima~ cause which may be universally app~ied. Certainly the 

logician·ls definition has little utility for the lawyer. 10 One 

scholar, after analyzing the better known rules, Wrote that: 

"The question of causative relation is in 
reality one of fact and degree, and all attempts 
hitherto made at laying down universal tests of a 
more and more specific nature have. resulted in 11 
propounding rules which are demonstrably erroneous." 

He concluded that the only workable definition of proximate cause 

8. See, e.g., Dig. Op. JAG, 1912, p. 688 (C. 2474~ 3 Aug. 1896); 
p.689 (C. 1'3.077, 26 Aug. 1902jC. 2474, 3 Aug. 1896). 

9. C 1, 10 Nov •. 1942. 

10. 	 Pollock I s comment (Torts, 6th Ed., p. 36) that "the lawyer 
cannot afford to adventure himself with philosophers in the 
logical and metaph7sical controversies that beset the idea 
of cause", is perhaps doubly appropriate in reference to. 
the..soldier. 

11. 	 Sm1th$Legal Cause in Actions for Tort, Selected Essays on 
the Law'of Torts, p. 719. 
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despite its vagueness, was "a substantial factor in producing the 

12
d~ge complained of". 

The recent Judge Advocate General opinions involving 

proximate cause, of which there are many, do not undertak3 to 

analyze the term closely but they confirm the view that the ques

tion of causation is one of Hfact and degree" and is not suscepti

ble of convenient, specific definition. 

CHAPTER 3 - PROCEDURAL ASPECTS OF 
LINE OF DUTY 

1. Reports of ~ise~or Injury 

The procedure for ascertainin~ and reporting facts and 

findings as to line of duty status is controlled by ~ Regula

tions. AR 345-415, as changed, governs the preparation of the 

Daily Sick Report in which all diseases and injuries are classi

fied according to line of duty character first by the organization 

1 
or detacl:!ment coJllIila.nder and then by the medical officeru 

Formerly, in every case of injury (except battle casual

ties as defined in AR 40-10252) which, in the opinion of the 

12. Id., p. 711. 

1. Par. l~, l~, AR 345-415, 23 Nov. 1933. 

2. See p. X - 36, s1.!~ra, and· note 4., 
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surgeon, was likely to result in permanent disability and eventu

ally 	be made the basis of a claim against the Government, the 

commanding officer of the station or command would convene a 

board of not more than three officers, at least one of them a 

medical officer, to investigate and report upon all the circum

stances of the injury.3 By Changes No.1, 10 November 1942, 

however, two important innovations have been introduced: 

(a) 	 All injuries received while operating or riding in 
Government vehicles or airplanes, while on maneuvers, 
during authorized athletic exercises or otherwise 
while engaged in the execution o~ military duty, as 
well as all battle casualties, are conclusively deemed 
to be in line of duty unless misconduct or gross neg
ligence is a contributory factor. As to these injuries 
the entries by the commanding officer and the surgeon 
are final and no further investigation is required. 

(b) 	 In every case of injury other than those enumerated 
(including injury incurred while on pass, furlough 
or leave) which, in the opinion of the surgeon, is 
likely to result in permanent disability and a claim 
against the Government, the cornnanding officer is to 
appoint one officer, preferably of field grade, to 
investigate and report upon all the circumstances. 
This inv~stigating officer, who need not be a medical 
officer, takes the place of the board of officers 
and submits his report on the new WD, AGO Form No 51 
(Report of Investigation), dated 13 October 1942. 

3. 	 Par. 1~(4)(~), AR 345-415, 23 Nov. 1933. 

4. 	 See SPJGA 210.46, 19 Aug. 1942. The investigating officer 
appointed under this paragraph may be, and in practice fre
quently is, the same person who is appointed claims officer 
pursuant to par. 7c, AR 25-20, IS Mar. 1943, to investigate 
all accidents in which property has been damaged or personnel 
injured. 
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The ent1re procedure has in this way been streamlined. 

Certain clear cases are disposed of by sick book entry;investi 

gations are undertaken by one officer; and the form of report has 

been simplified. When an investigation is required, it is fur

ther provided that there shall be 'attached to the forma certifi 

cate of the medical officer stating the extent of .the injuries, 

the possibilities of future disability, the sobriety of the 

patient, whether or not he was under the. influence of drugs and 

his mantal oondition when first examined;- a certificate of his 

orgatt1zationcciDxmand"er as to his duty status; and a synopsis of 

all'ertaenoe considered in. the investigation. 5 

Or1,afnally the Report ofIn~estigat1on, like the 

earlier -report of board :proceedings,was. fOrwarded to The Adju
. 	 i6 . 

tent .General by the appointing authoriti.· Under Changes No.2, 

dated 18 Februa,ry 194" however, the or1gfnaland one copy of 

the completed WD~ AGO Form Nq. 5laresent to the commanding 

general of the service command who. takesf1:ilal.~ct10n.Reports 

prepared o'1:1tside the cont1Ilental limits· of the United States are 

still transmitted (original copies only) to Tlle Adjutant General. 

Ther~ ls'-no specitic'p~v1efon re9,uiring theappofnting authority 

~. 	 .Par. 1,2,(4Jf!), c2,i~F~b. 1943, AR ,45-41~ 23 Nov. i9". 

6. 	 Par •. lc(4)(!!)" .AR '45-415, 23 Nov. 1933; par. 1,£(4)(!)-, 01, 
10 Nov. '1942, AR 34:5-415, ~3 Nov. 1933 ... 
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to take action ori. the report or to· note his action th~reon but the 

form itself contains a space for his approval. 

This procedure is applicable only to injury cases. Dis

eases are classified as to line of duty status only by entry in 

the 	Daily Sick Report and by such other procedures as may be spe

cifically provided for in particular statutes and regulations. 7 

With respect to the determination of line of duty status 

for the purposes of the act of 17 May 1926 (forfeiture of pay) 

and AW 107 (making good time lost), certain special machinery for 

review is provided,8 Where the surgeon and the organization com

mander disagree or where the patient appeals. the case is referred 

to the commanding officer of the station or analogous command. 9 

The person in whose case the entry in the Sick Report is made is 

afforded the opportunity to appear and to be heard on hi.s ob

10jections to the entry. The determination of the organization 

commander and the surgeon is said to be "final" except in the 

event of disagreement between the two or appeal by the patient, 

7. 	 See, for example, the references to medical boards appointed 
to determine eUgibili ty for retirement and discharge for 
disabili ty, sl!E.ra., pp 0 X - 12 et ~0, X - 23. 

8, 	 Par. 3, AR 345-415, 23 Nov. 1933, and C 1, 10 Nov. 1942. 
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in which cases the decision of the commanding officer has the 

11 same 	degree of final1 ty In the event that "new and convincing0 

evidence lt is discovered,however, the finding may be changed. 

In disease cases when a patient is transferred from one 

hospital to another and the commanding officer of the second 

hospital has reason to doubt the correctness of the line of duty 

finding or where it remains undetermined, a board of three medi

cal officers is appointed to investigate and adjudge. 13 The 

change to AR 345-415, substituting a singleinv~stigating officer 

for the former board of officers in injury cases, has no relation 

to this procl9dure, nor does it affect the functioning ot' other 

medical boards appointed pursuant to regulations for specific 

14statutory purpoaeso

20 Reports of Death 

The death of every person subject to military law must 

11. 	 Par. 3~(1), ido See p. X - 85, infra. 

l~. 	 Par. 3!!(2), id'o, (citing JAG 242.4, 28 Sept. 1932). See 
p.X 	- 85, infra. 

13, 	 Par. 3b,id.Whenappointed by the commanding officer of' a 
general hospital, the decision of the board is final if ' 
approved by such commanding officer; if disapproved, it goes 
to the War Department for final decision. When the board is' 
appo1ntedby the commander ofaservice command, Army or 
B~laradm1il1stratlve authority, his action is final. 

14. 	 Seenote;:7,( supra. 
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be reported by the surgeon to the commanding officer and the de

1ceased's, immediate commander. , This report contains, inter alia, 

a determination as to the line of duty and misconduct question. 

Formerly, an investigation was necessary whenever the 

commanding officer and the medical officer disagreed on these 
. 

issues or the death was "due or is suspected to be due to foul 

play, violent or· unnatural causes, or when death is sudden from 

unknown 	causes, except death from wounds or injuries received in 

2action" • Pursuant to the recent revision of AR 600-550, however, 

these regulations were altered in two respects: 

(a) 	 There were added to the classes of cases in which no 
investigation need be undertaken all dea,ths "from 
wounds or injuries received in field exercises, drill t' 

prescribed athletics. or authorized flights n
• 3 

(b) 	 In place of the board of officers, a single officer, 
preferably of field grade; is appointed to inves~igate 
and to submit his report on WDJ> AGO Form No. 51. 
This officer, who may also act as summary court for the 
purpose of inquest and disposition of effects, submits 
the same documentary evidence as is required in the 
case of disability due to inJury5 in addition to a 

1. 	 Par. 2, AR 600-550, +4 May 1943. As to the special procedure 
in oases of deaths occurring outside the continental limits 
of the Uhited States, see pars. 4, 5.1' AR 600-550, 14 May 1943. 

2. 	 Par. 2l~, AR 600-550, 6 Mar. 1936. 

3. 	 Par. 1~(3), AR 600-550,14 May 1943. 

4. 	 Par. l~(l), id. 

5. 	 !bid. ; see p. X - 78, ~~.. 
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report of the post mortem examination, if required, 
and a copy of the findings of any ooroner's inquest 
held over the remains. 6 

The procedure in death cases has thus been streamlined 

in the same manner as in cases of injuries No distinction is0 

made, however, between deaths due to injury and those resulting 

from disease. 

Uhder current regulations, the original and three 

copies of WD, AGO Form No. 51 are forwarded with the action of 

the appointing authority noted thereon, to the commanding general 

of the appropriate aer~ce command for final action. He notes 

his action on aIr copIes of the report and transmits the original 

to The Adjutant General and a copy to the VeteransAdm1nistratio~.7 

Reports fram outside the continental.limits of the Uhited States 

are forwarded directly to The Adjutant General. 

3. Method and Measure of Proof 

The primary guide for investigating officers in the 

marshalling and classifying of information obtained in the oourse 

of investigation is \tID, AGO. Form No. 51. It calla for specific 

findings as to duty status , authority for absenCe, intoxication, 

condition wfth regard. to drugs, negligence,. violation of law or 

6. Pars. 18£(1), 21~, AR6oo-550, 14 May 1943. 

7. Par. 18!, :1~. 
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orders, gross negligence and mental soundness. At the suggestion 

o~ The Judg~ Advocate Genera.ll there were inserted in the form 

spaces calling for determinations as to causal relationship in 

cases of intoxication,: indulgenoe in d:rugs or violation of law 

or orders. 

The ~y Regulations contain other eVidentiary instruc

tions. The unsubstantiated statement of the patient is not to be 

considered as qonclusive evidence of th6 circumstances or an 

2
injury. Under the new proced~e certain certificates are to be 

annexed to the reportarid1t, is provided that all statements of 

witnesses 1IIUl;Jt be' sworn except that 'of the injured individual.' 

In death cases, moreover, the investigating offioer is enjoined 

to make a thorough investigation of all ~acts leading up to and 

connected with the death. 4 

Although the special line of duty investigation is no 

longer undertaken by a board of officers,the gener8J. proVisions 

of AR 420-5, 20 May 1940" d~aling with the manner of cOnducting 

1. 	 SPJGA 210046, 19 Augo 1942.. There is no apparent reason why 
a fi:Qding of1'act as toproftmate cause is riot called for 
with respe'ct to par. 4(b)(gross cBl"elessneaa or negligence). 

2. 	 Par. 1E.(4)(~),·~'45-4l5, ,23 Nov. 19". 

3. 	 Par. lc(4)(~),' 02, 18 Feb~ 194" AR 345-415, 2},No~." 1933'; 
par~ l~(l), AR 600-550, 14 May 1943", 

40 	 Par.:1~"go 

http:Genera.ll
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and reporting investigatiqns, are still applicable. When specific 

provisions relating to line of duty matters conflict with the in

structions in AR 420-5, those regulations direct that the specific 

provisions shall governo 5 

Some miacellaneous procedural problemS have from time 

to time arisen in connection with boards of officers appointed 

to make ~ine of duty q.ete:rnU.nations. The fac,tthat theinvssti 

gations are now undertaken by a single off1carwouldnot appear 

to affect the force of the opinions in these cases. 

a. No ,one is entitleClas a matter of right to be repre

sented bycoUIlsel,'at a he~ingbefore a board to determ1il.e line 

of duty status~6 

b. Irregularities, such as the fact that the recorder 

of a line of duty board was also the investigating officer ana 

a witness before the board, do not necessarl~l affebt the legality 

of the proceedings because the board is advisory in character 

and acta primarily as a fact finding agency of the appointing 

authority. 7 

o. 	 Ther~ is basis in at least one opinion for a re

5. 	 Par. 1, AB 420-5, 20 May 1940., 

6. 	 Dig~ Op. JAG, 1912-40, p, 953 (JAG 210.46, 12 July 1929), see 
par. 7, AB' 420-5, 20 May 1940" 

7. 	 SPJGA 220.46, 14 July 1942; see par" 2, AR 420-5, 20 May 19400 
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quirement of proof in line of duty cases beyond a reasonable doubt. 8 

The overwhelming majority of cases, however, indicates that a mere 

preponderance of evidence is sufficient. 9 Inasmuch as there is 

no question of criminal guilt involved in any of these det"erndna

tions, the reasonable doubt rule would appear to be inappropriate. 

d. In several types of line of duty proqedures deter

minations by certain officers are said to be "final".lO The 

findings and recommendations by agencies subordinate to those 

having such final authority have advisory force only and need not 

11·be adopted. Yet this finality is subject to the limitation 

that new evidence may be 	subsequently received and the approval 

12
of findings reconsidered. When there has been fraud involved 

8. 	 Dig. Op. JAG, 1912, po 986 {Co 12992, 21 July 190~. See Dig. 
Op. JAG, 1912-40, p. 963-964 (JAG 220.46, 1 May 1919); par. 
30~, AR 605-250, 19 Jan. 1924, 

9. 	 Dig. Op. JAG, 1912-40, p. 953 (JAG 220.46, 6 July 1933; id., 
3 Apr. 1940);p. 965 (JAG 220.46, 20 Apr. 1929); p. 968 TJAG 
247, 15 May 1933); JAG 220.46, 29 Sept. 1941; SPJGA 210.46, 
11 Apr. 1942; SPJGA 1943/526, 8 Jan. 1943. 

10. 	 Par". le{l)(a), C 2, 18 Feb. 1942.1 AR 345·-415, 23 Nov. 1933 
(injury cases); par. 3a(I), AR 345-415, 23 Novo 1933 (cases 
underact of 17 May 1926 or AW i07); par. 3b, AR 345-·415, 23 
Nov. 1933 (disease cases where medical board is appointed). 

11. 	 Par. 2, AR 420-5, 20 May 1940; JAG 220.46, 18 Nov. 1941jid., 
3i Jan•.1942;· SPJGA 1943/4439, 3 Apr. 1943. ~ 

12. 	 Par. 3a(2), AR 345-415, 23 Nov. 1933; JAG 24204, 28 Sept.. 
1932; JAG 220~46, 31 Jan. 1942, SPJGA 1943/4439~ :; Apr •.1943. 

http:final".lO
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in the original determination the Government may sue to recover 

benefits improperly obtainedo 13 Conversely, when a finding of 

misconduct is found to have been erroneously made with respect to 

AW 107, the Government may waive the UabEity imposed upon the 

. 14
soldier to make good time lost. 

130 Rhodes v. United states, 79 Fed. 7400 

14. Dig. Cpo JAG, 1912-40, seco 465(6)0 
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REPORT OF INVESTIGATION 
(Vader pro...wou 011 (par. Ic(4)(c), AR 346-4111) (par. 21, AR 1IC)C)-lI50»~ 

Station or command _________________________________________________________~________ Date __________________________________ 

L Peraon (Injured) (deceased)· ____________________________________ ._________________________________________________________ .. ______________________ _ 
(Name. Arm:r oerIaI .._ • ...-de. azul o......,l..tlon) 

2. 	(Nature of Injurlllll) (cauae of death)· ________________________._________________________________________________________________________"_____ 
(KedI..I.u..,..ooI.) 

3~ How ineurred _____________________________________________________________________________________________________________________________________________ _ 
(Complete 4trtal1... to how. when. and whaN (IDjUI'7) ( ..tI:t.). wulneu.rred. lneludlns hour and date) 

4. Investigation 	of the cireumatances surrounding this (injury) (death)" haS been made. All available witnesses'were 
. interrogated. The following pertinent faet,& were found to be correct: 

(G) Present for duty (yes) (no)·. 
(f) Absent (with) (without)· authority_

(1) Hour and date of commencement of absence ___________________________________________________________________ 
(2). Hour and date of termination of absence ______,__________________,___________________, ___________________ _ 

(0) (Was) (was not)· within the territorial limits indicated by the authorization to be absent. 
(d) 	 (Was) (wu not)· under the influence of intoxicants. The UIe of intoxicants (wu) (wu not)" the 

proximate cause. 
(e) (Was) (was not)" under the influence of drugs. The use of drugs (was) (was not)· the proximate cauae. 

(I) (Wu) (was not)· exercising reasonable care for his own safety. 

(/1) (Was) (wu not)" violating a civil, moral, or military law, nor military orders or instructions, written 


or verbal. The violation (wu) (was not)· the proximate cause. 

(ft) (Was) (was not)" due to gross carelesaness or negligence. 

(i) (Was) (wu not)" mentally sound. 

6. 1tEHAaKa: ________________,_____________________________________ ---------. ----------____________________________________________---------------------------

FINDINGS 
(IIo_of .."') (_la_of .....)· 


Of.t_ .. ~.""_) (..... ~ ..... _). 


-------------------------/;.;..iig"4ii;;iioj;;,-.;-:-

A1'I'BeVI!!I : 

.8IrIU_ ............. _ 

[.UG__...... _f.r_.f__ ....... IJ 


... 	
~ 

W.lt., A-o,o...... .:11 
Odober 11. IHI 





ADDENDA 


Pa~ X - 35, line 3, pa~ X - 63, line 9. 
Seo. VI, Cir. 321, WD, 11 D$eember 1943., announces changes in 

AR 345-415 and. AR 40-1025 providing that injury inourred as a 
result of something done in pursuanoe of a· private avooationor 
business will be removed from line ot duty only when it is not of 
a class specifically encouraged or authorized by the. War Department. 
Section IV of the same oiroularencourages and authorizes employment 
of mil! tary personnel in agriculture or essential war industries it 
an emergenoy' labor. shortage exists and such emploYment will not 
interfere wi tli customary civilian employment. . 

Page X - 70, line .7: 
A recent opin,ion· olb judge Advocate General (SPJGA 1943/ 

13325, 23 Sept. 1943), holding that pregnanoy ot. a member of the 
Women's Army Corps, regardless of her marital statu., is not the 
result of misconduct but not in line ot duty, appearstobo based, 
at least in part, upon the ground that the condition "gr0W8 out of 
relations unconneoted with the service." 

Pa~ X-70, section 11: . 
, Par. 1e(3), C 3, 14 July 1943, .AR 3,45-415, 23 November 1933, 

provides for the entry on the Daily Siok Report of the symbols 
EPTS ("existed prior to enlistmen~) or IPTI ("existed prior to 
induction") in appropriate cases. It is pointed out that neither 
of these entries justifies the withholding of pay but that they 
are used to assist commanders in determining line of duty status. " 
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CHAPTER 1 - GENERAL 

Any commander may designate an officer of his command to 

assist him in the finding of facts. If the matter is of such a 

complex or extensive character as to require the services of more 

than one officer, a "board of officers" may likewise be appointed. l 

This part .of the materials and of the course in Military Affairs 

is devoted to a brief consideration of the procedures and the legal 

nature of the activities of officers appointed to conduct such in

vestigations. 

There is no limit imposed by law upon the subject matters 

which may serve as the occasion for the appointment of investiga

ting officers or boards, In the vast field ot Army administratibn2 

innumerable issues of fact are raised and affirmative action is 

1. 	 Recent changes in claims and line of duty procedure reveal a 
definite War Department policy in favor of assigning such in
vestigatory duties to a single well-trained officer rather 
than to aboard consisting of a number of less well-informed 
officers. See, e.g., par. 7c, AR 25-20, 15 March 1943; par. 
1£( 4)( c), C 1, .AR 345-415, 2·3" Nov 0 1933. 

20 	 It is the stated aim of the War Department to.shift to the 
administra.tive agencies of the Army Service Forces the respon
sibility for the making of investigations and thereby to re
lieve other Army agencies. Pare 7a( 3), AR25-20, 15 March 
1943. At the same time the final authority to pass upon some 
types of board proceedings (e. g., line of duty, reclassifica· 
tion, certain types of claims cases) has been delegated to the 
commanding generals of service commands, thereby relieving the 
War Department pro tanto of the administrati ve burden. 

http:administra.ti
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ordinarily dependent upon their reso1utior The commander riorma11y 

relies upon his subordinates for the investigation and reporting 

of the relevant facts; he may wish ·to be guided also by their 

recommendations as to' the nature of the action to be taken. Yet 

it is axiomatic that full responsibility for final action rests 

upon the commanding officer regardless of the reliance he places, . 

upon his advisers. 

Army Regulations provide for the appointment of inves-, 

tigatirig officers or boards for certain purposes. In some instan

ces special, detailed procedures are prescribed. Wherever the 

regulations donpt .contain specific procedural guidance, the gen

eral rules set out ~n AR 420-5, 20 May 1940, in all cases govern. 

The chart found at the beginning of Chapter 2 offers a 

rough comparison of the genM'alprovisions of AR 420-5 with the 

corresponding .procedural requirements applicable to five of the 

more important types of boards. Another skeleton chart follows 

. which serves to indicate some of the other types of boards the 

authority for whose appointment may be found in Army Regulations. 

There are also set out in Chapter 3 of this Patot copies 

of suggested forms for use by particular types of boards of offi

cers together with the general form of report and check list in

tended, for 'use by the majority of those boards for which no 

specialized technique is provided. Neither the charts nor the 
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forms, however, should be regarded as a complete treatment of the 

requisites of any particular board procedure. In each case the 

appropriate regulations, opinions, orders and other directives 

should be consulted. 

CHAPTER 2 - CHARTS 
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XI - 9 
CHART 


ADDITIONAL TYPES OF 

BOARDS OF OFFICERS 


FOR WHICH PROVISION IS MADE IN 
ARMY REGULATIONS 

STATUTORY 

BOARD 
 AND PURPOSE 

AR BASIS 
~---------'----r--------------------+--------------- ------------------~ 

AR 25-20; all claims To investigate all accidents or 
regulations in 25 

Claims 
incidents which may result in 

series; AR 35-6640; claims in favor of or against the 
AR 100-64. Government. 

I------·--------~~-~---------------~-+---------------------------------~ 

'I'o investigate facts of injury orLine of Duty AR 345-415; 
death and to determine whether or 
not it occurred in line of duty 
or is the result of the miscon
duct of the person concerned. 

AR 6~0-550. 

Departmental See under the re To investigate matters of interest 
(Infantry, spective base num to the particular arm or service 

Engineers, 
 bers of ARs for and to make recommendations as to 
Quartermaster, policies and'suggested action. 

Field Artil 


each arm or serv
ice. 


lery, Signal 

Corps, etc.) 


1--------------~~----"---------------r-------------~----·---------------4 

To investigate medical conditionDisposition AR 40-590; 
of patients and to advise the 
commanding officer of a hospjtal 
as to their disposition. 

AR 40-600. 

To examine and inquire into the 
10, 20, 30, 3.5, 

Examining AR 605-5, 7, 8, 
fitness and qualification for ap

140-5 (appointment pointment or promotion of officer~ 
of officers); 605 warrant officers'and enlisted men. 
40, 70, 75 (promo
tion of officers); 
610-10, 15, 20 (war
rant officers); 
615-15, 150, 160 
(enlisted men); 625
5 (officer candi
dates). 
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Additional Types of Boards of Officers, etc, (cont,) 


'STATUTO;RY 
BOARD AND PURPOSE 

AR BASIS 
~-----~----------~----~--------------------------~ 

Efficiency Sec, 76, National To inquire into the capacity and 
(N~G,U.S, ) Defense Act; AR general fitness of any officer or 

605-230. warrant officer of the National 
Guard for continued Federal recog
ni"ion. 

Misconduct, Par, 74c, C 1, AR In peacetime to investigate,reports 
inefficiency{ 140-5,  of misconduct or other unfitness 
etc, (O.R.C.) on part of ,Reserve officers, In 

wartime limited to Reserve officer!: 
not on active duty,... 

To determine financial responsibil 
responsibili ty 
Financial 'Par, 3~, AR 35-180. 

ity for improper certification; 
convened at request of disbursing 
officer who made erroneous disbur
sements thereon. 

Improper Ac Par, 19, 
~ 

AR600 To investigate and determine whe
ceptance of ther or not improper enlistment 
Enlistment 

750. 
was due to negligence on part of 
any individual connected with it, 

Physical exam To examine physically all person
ination of 

Pars. 54, 55, 60, 
nel of National Guard uni t to be 

National Guard 
AR 130-10. 

inducted into the Federal service, 
units 

--------------~~------------------~------~------------------------, 
Physical fit  To te~t the physical fit~essof an 
nes,s of offi 

Par, 7, AR 605-155. 
officer in connection with phys

cers ical examination, 

t------.----t----------------+=-~..--------------------....., 
Efficiency To recommend annu~l and general 
rating of 

Par. 3~(2), AR 605
efficiency ratings to chiefs of 

officers 
515, 

arms and services', 
~----~- -~ ~ ~_.__----L-__--________ ____ ______ ________________________ 
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Additional types of Boards of Officers, etc. (cont.) 

STATUTORY 
BOARDS AND PURPOSE 

.AR BASIS 

Examination Par. 4, .AR 345 To examine gunners for qualifica
of gunners 1000 •. tion and to keep records of marks 

received. 

Post Exchange Par. 27, .AR 210-65. .To investigate loss of post ex-
loss change property. 

Post Restau- Par. 5, .AR 210-100. To investigate loss of post res-
rant·loss taurant funds; 

Sales Control Par. 7!l., .AR 35-820. To investigate and pass upon all 
cases involvirig refunds to pur
chasers fram special deposit 
funds. 

Damage, 1088 Par. 5, .AR 55-500. To investigate occurrences in 
or destruc which a WD or Army vessel is lost, 

·t1on of damaged or destroyed. 
vessels 

Inventory and Secs. II, III, .AR To prepare inventory of consumable 
survey of·re 55-520. stores and to survey vessels rede
delivered livered to owner to determine 
vessels damages sustained in service of WD. 



----------------------------------------------------------------------------
----------------------------------------------------------------------------
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CHAPTER 3-FORMS 


1. GENERAL (AR 420-5) 

REPORT OF PROCEEDINGS OF BOARD OF OFFICERS 
Post, station, or organization__________________________________________ . __ 
Place_______________________________________. _________------------------ 

Proceedings of a board of officers which cOl~vened aL__________________ _ 
I ______________ ________-----------.M--_---------_______________~-------------

pursuant to_____________________________________________________---------- 

a copy of which is attached as exhibit A. 
The board met pursuant to tile foregoing order aL_________ . ________._______ 

at__________ on __________ . (Place) 

(~'1me) (Date) 
Members present at each meeting: 
Members absent at each meeting: 

PURPOSE: 
_________________ appeared hefore the board (with) (without) 

counsel. 
The order appointing the board and the substance of the regulations under 

which it was convened were read aloud by the recorder. ________ -,-_______ 
(Grade ______________________________ was asked if he desired to challenge 

and name) 
any member of the board for cause, and l'eplied_________________ .__ (insert 
here entry of any chalienge and the action taken thereon).

Written advance notification to________________________________ 
(Grade and name)

dated___________________ • was received and read in evidence, and is hereunto 
appended as exhibit B. 

____________________ was present during all open sessions or the board, 
(Gradennd name) 

was afforded full opportunity to cross-examine adverse witnesses, to present 
evidence in his own behalf, to testify in person or submit a written statement, 
and to submit a brief. (If there were exceptions the facts should 'be stated.) 

(Here inE!ert a verbatim account of the calling, swearing, and examination 
of witnesses, and other proceedings, including the admission of exhibits, fol
lowing with appropriate modifications the corresponding parts of appendix 
6,. M. C. Mo, 1928.) 

The premises, place, or property involved in the subject matter of the Investiga
tion were vIsited and inspected by the board as follows: 
FINDINGS: 

The board having carefully considered the evidence before it finds: 

~-----------------------------------------.----------------------------------
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RECOMMENDATIONS: 
In view of the above findings the board recomends: 

1. 
2. 
3. 


The board adjourlled at _________ on ________--. 19__ 

(~'lrne) 

-----------.----------------------J(Presl dent) 

(Member) 
---------------------,(Recorder) 


ACTION BY CONVENING AUTHORITY: 


Check list.-The following check list applies to the majority of boards 
and should be used as a final check of the report of proceedings: 

a. Is copy of order appointing board attached as an exhibit? 
b. Are dates, hours, and places of all meetings shown? 
c. Are members of board accounted for as present and absent? 

il. Is the purpose stated consistent with the order convening the board? 

6. Was individual concerned present at open meetings? If not, does the 

record show why? 
t. If he had counsel, was counsel present? 
g. Was order appointing the board and the substance of Ule regulations under 

which convened read to him? 
h. Did he state that he had no objection to any member? 
i. Did individual under investigation object to any member of the· board? 

If so, was final action taken on his objection? 
j. Was he permitted to examine and cross-examine witnesses, submit eviv.~llce, 

testify or make a statement, submit a brief? 
k. Was he advised of allegations and evidence against him? 
Z. Were all witnesses who gave testimony before the board sworn? 
m. Are depositions, affidavits, certificates properly signed and executed? 
n. Are exhibits properly identified in the record? 
o. Are copies of each document, etc., properly authenticated as true copies? 
p. Does record show whether or not premises, places, or property were visited 

and inspected '/ 
q. Do findings cover each essential fact required by the order appointing the 

board or the'regulations under which appointed? 
r. Does the evidence support each finding? 
8. Are the findings in proper form and specific as to places, dates, persons, 

and events? 
t. Are the recommendatiolls cOllsistellt with the findings? 
u. Do recommendations cover each requirement of the order or regulations? 
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2. RETIRING BOARDS (AR 605-250) 

Form for procedure of report.-The record to be transmitted to the Sec
retary of War will follow substantially the following form: 

Proceeding of Army retiring board convened at on the - day of 
---" 19--, by virtue of the following orders (here copy orders cOl').vening the 
board and any orders modifying the original detail). 

The board met pursuant to the foregoing order' at -- a. m. Present (here 
(Time) . 

name the members of the board and the recorder, with the grade and organiza
tion of each) . 

(name, grade, and organization of officer whose capacity is to be in
quired into) appeared before the board pursuant to paragraph --, Special 
Orders No. , War Department, dated , 19-, and stated that he did 
not d~sire counsel; (or) introduced as counsel. 

The order convening the board was then read, and --- (insert the name of 
the officer before the board for examination) was asked if be bad any objection 
to offer to any member present; to' which he replied in the negative, (or, if the 
officer challenged any member of the board) that he challenged --- on the 
following grounds (here insert objections). The challenged member then stated 
(insert the statement of the challenged member, who should be requested LV 

respond to the challenge and inform the board upon its merits. If the officer 
before the board for examination desires to put the challenged member on his 
voir dire, the record should continue). 

(insert name ,of officer before the board for examination) having re
quested that the chaJlenged member be sworn on his v(lir dire, (insert 
name of member challenged) was dUly sworn by the r€{'order and test. Led as 
follows: (here insert testimony of the member) . 

The board was theI1 closed and, on being opened, the president of t1 board an
nounced that the challenge was not sustained (or) that the objection W'liS sus
tained. (In the latter case the record should state that the challenged member 
then withdrew.) 

(the officer before the board for examination) was then asked whether 
he objected to any other member present; to which (etc., as before). 

The members of the board, the recorder, the reporter, and the interpreter 
(if there is one) were.,then dulyl sworn. The officer ordered before the board 
was then duly sworn and made the following statement (here record statement), 
or testitied as follows (here record questions and answers, which will include 
officer's statement whether or not he desires a Copy of the proceedings). The 
recorder then submitted all papers referred to the board from the office of 
The Adjutant GeneraL The officer before the board' for examination and 'his 
counsel were then given opportunity to inspect such papers. The papers were 
thtn read by the board and ure hereto attached marked __________ . 
---. and , who had been designated as medical witnesses, appeared 

anil tiled with the board their orders designating them as witnesses. 
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Having previously: examined , the medical witnesses filed with the board 
their written reports; which are appended hereto and copies of which have beE\u 
furnished (or) uWn the request of copies of which were furnished 
him. 
---, one of the medical witnesses" being first duly sworn, read his written 

report of his examination,and further testified as follows: (Here insert testimony. ' 
Then follow with similar entry as to the other medical witnesses., If the medical 
report is a joint one the entries will be modified accordingly.) 

(The, board then proceeds with the examinatior.. of the medical officers'desig
nated as witnesses, and with any other testimony that the board or the recorder 
thereof may then desire to introduce, tending to show the incapacity of the 
officer before the board for examination, and will insert such' testimony in the 
record, including the cross-examination.) Preceding the testimony of each wit
ness the fact that the Witness was sworn should appear by an entry in the record 
similar to the following) : (insert name, grade, and organization of wit
ness) was duly sworn" (or) affirmed, and testified as follows: 

(When an objection to any question is made, the objection and the board's 
ruling thereon should be stated. The record entry of the board's ruling on the 
objection may be in the following form: The board was closed, and upon being 
opened, the president announced (here insert board's wording». 

(At the conclusion of the testimony follow with) : The president of the board 
asked' and his counsel if the officer before the board desired to be called' 
as a witness, to call witnesses, or to make an oral or written statement, or both, 
or if counsel desired to make a statement, to which they replied in the -- 
(Here record all answers to questions or statements made.) 

The board was then closed for deliberation, and having maturely consiflered 
the case, finds that _____________________________________ _______ (insert name, 

grade, and organization of officer) is (or is not) incapacitated for acti"e service. 
(If the board :flnds the officer incapacitated, then add) that said incapacity is 
(or is not) the result of an incident of, service, that the cause of said incapacity 
is (here insert cause), that the cause of said incapacity is (or is not) an 
incident of service, that said, i,ncapacity originated on or about ____________ 
(here insert date of origin), and that said incapacity is (or is oot) permanent. 

The board then adjourned --..., 

---------------------~--------
Pre8td~n". 

-------~----------------------

Recorder. 
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Form for minority report.-The minority report, if there is one, will be 
In. the following form: 

In re proceeding,s of an Army retiring board relative to the case of-- (name, 
grade, and organization of officer), I (or we), the undersigned member ( s) of the 
said board, dissent from the findings and decision of the board in the above 
entitled inquiry in the following particulars (here insert statement showing 
wherein the minority member or members disagree with the majority and their 
reasons therefor) 

The undersigned, having maturely considered thf' case, find that __~_________ _ 
________________________________________ (name, grade, and organization of 

officer) is (or is not) incapacitated for active service. (In case incapacity is 
found, then state the cause of such incapacity, the date of origin .thereof, 
whether such incapacify is (or is not) the result of an incident of service, an~ 
that said incapacity is (or is not) permanent. 

(Place) 

------~----------------------- Member
(Date) 

Member 
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3. COMMITMENT BOARDS (AR 600-505) 

. Models of forms.-The following forms are fUl'nished as general guides. 
Modifications to conform to the facts and circumstances of particular cases are 
authorized. 

FORM A 

APPOINTMENT OF BOARD 

Headquarters ________________ 

____________________, 19 ____ 

Subject: Board bf omcers for commitment proceedings.
To: ____________________________ Infantry, Fort -------------------------

(President of Board) 
1. Pursuant to authority contained in AR ~505, a commitment board of 

three omcers named below is hereby appointed to investigate and report upon
the present men~al condition of Captain ____________________, Infantry. The 
board is especially charged with the determination of whether Captain _________ _ 
__________ is insane. If the person under investigation is found to be insane, 
then the board will also determine with regard to mental condition whether 
such person is unfit to be at large or go unrestrained because of danger to 
such person or oth'ers, and whether he should be committed to Saint Eliza
baths Hospital or some other reputable institution for the care. and treatment 
of' insane persons. The board will include appropriate recommendations in 
its report. The procedure of the board will be governed by AR 600-505. 

2. Major ____________________, 8th Cavalry, has-this date been detailed (or 
was detailed on ____________________ ) as military counsel to represent Captain 
____________________ in these proceedings. 

3. Detail for the board:
Colonel ____________________. Infantry. 
Lieutenant Colonel ____________________, Medical Corps. 
Major ____________________ , Medical Corps. 
Oaptain __ .._________________ , Field Artillery; recorder without vote. 

By COMMAND OF ______~_________________ : 

Lieutenant Oolonel, A. G. D., 
Adjutant General. 

FORM B 

NOTIOE TO ALLEGED INCOMPETENT 

Headquarters ________________ 

___________________, In___. 
Subject: AppoIntment of commitment board. 
Through: Major ________________________, 8th Cavalry, counsel. 
To: Oaptain ________________________ , Infantry, Fort ________________________ 

1. You are hereby notified that pursuant to AR 600-505, a commitment 
board, consisting of Colouel ____________________, Infantry, Lieutenant Colo
nel ____________________ , Medical Corps, Major ____________________ , Medi
cal r"orps, members. and Captain ____________________, Infantry, recorder 
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without vote, has be~n appoiuted to meet at this headquarters (or Fort 
____________________ ), to determine whether you are insane. In the event you 
are found to be of unsound mind, the hoard will also determine whether, with 
regard to your mental condition, restraint is required and whether you should 
be committed to Saint Elizabeths Hospital or some other reputable institution for 
the care and treatment of persons having mental disorders. 

2. 	 Major ____________________, 8th Cav:.tlry, has been detailed as military 
counsel to represent you in these proceedings and, in case you or your next 
of kin shall so desire, you may be represented also by civilian counsel em
ployed without expense to the Government. 

3. You will be advised by 'the recorder of the b( rd in writing as to the exact. 
date, time, and place of the meeting of the board. Unless such privilege is 
waived by your counsel, in writing, you will be allowed 5 days from. date of 
receipt of such notice in which to prepare your case. 

4. At the hearing the questions to be decided by the comlI!itment board will 
be read in your presence and you will be given an opportunity to cross-examine 
witnesses not called by you, to make such oral or written statement, under oath 
or otherwise, as you may desire, personally or through counseL Hnd to introduce 
witnesses or any other testimony in your own behalf which you or your counsel 
may see fit to offer. 

5. This communication will be r~ad aloud to Captain _____._______________, 
by his counsel above-mentioned, who will report such action by indorsement 
hereon. 

By COMMAND OF________________________ : 

Lieu.tenant Colonel, A. G. D., 
Adju.tant General. 

1 	 lncl. 
(Copy for military counsel) 

1st Ind. 
Fort ______________________, ----------------, 19___-To Commanding General, 
___ .________________ ...: Service Command, Services of Supply, through Command
ing Officer, ForL__________ -:______________ . 

1. 	 In compliance with paragraph 5 of the foregoing letter, I read said letter 
aloud to Captain ____________________ at ----________________ on _____________ . 

2. 	 Receipt of a full and correct copy of said letter is hereby ackLuwledged. 

Ma.jor, 8th Cavalry, 
Counsel. 

FORMC 

APPOINTMENT OF MILITARY COUNSEL 

Headquarters _________________ 

------_____________, 19 ___ 
Subject: petaU as military counsel before commitment boartl. 
To: Major ____________________, 8th Cavalry, Fort _____________~_______ . 

(Through Commanding Officer, Fort ___________________.) 
1 Pursuant to paragrapl 11, AR 600-505, you are hereby detailed as mili

tary counsel to :c~present Captain ____________________, Infantry, in proceed
ings before an. Army commitment board, whereof Colonel ____________________ , 
Infantry, is president, to be convened by the president of said board at 
________...... __+.-'-__________, at an early 'date. 
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2. Your attention is invited to AR 600-505 for further information as to your 
specific duties. 

3. You will endeavor to ascertain if the person to appear before the board 
is already u~der legal guardianship or has a civilian attorney or next of 
kin with whom you can confer or correspond without unduly delaying thes~ 
proceedings, and, if so, you will acquaint them with the nature of the inquiry 
about to be made and ascertain whether it is desired that the officer also be 
represented by civilian counsel, without expense to the Government, and whether 
or not such next of kin desires tp interpose any objection -to the commitment 
of the officer to an institution for the care and treatment of insane persons.By COMMAN-D OF ______________________________ _ 

Lieutenant Oolonel, A. G. D., 
Adjutant General. 

FORMD 

NOTICE OF MEETING OF THE BOARD 

Fort ________________ 

____________________ , 19___ 

Subject: Meeting of commitment board. 
Through: Majol' ____________________ , 8th Cavalry, counsel. 
To: Captain ________________________ , Infantry, Fort__________________ . 

By direction of the pt'esident of· the commitment board appointed in your 
case, you 	are hereby notified that snid board will meet at ___________________ , 
at ______ p. m., on ________ . ______________ , 19 ____ . 

Oaptain, Field Artillery. 
Recorder of Oommitment Board. 

1st Ind. 

Fort ____________________ , 19___-To Captain __ ,.._______________ , Field Ar
tillery, Recorder of Commitment Board, Fort ______________________ . 

The above communication was received and read to Captain ______----~----___________ at ____________________ on. ____________________., 19____, at _____ _ 

a. m. (p. m.) 

Major, 8th Oavalry, Oounsel. 

FORME 

WAIVER OF 5-DAY 	PERIOD 
Fort ________________ 

19____ 
Subject: Waiver of 5-dav noticE'. 
To: 	 Captain ____________________, Fieid Artillery, Recorder, 

Commitment Board, Fort ________________----------. 
Pursuant to paragraph 11, AR 600-505, as counsel for Captain __________ 

__ '-_______ , Infantry, I hereby expressly waive the right to a 5-day period 
after notice received of meeting of the commitment board and I consent to 
an immediate hearing (or hearing in 2, 3, etc., days), after this date. 

. , 
~-----------------------------

Major, 8th Oavalry, 
- Oounsel. 
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FORMF 

ABSTRACT OF CLINICAL OR OTHER MEDICAL RECORDS 

The clinical or other medical records introduced may follow the form usual 
in proceedings of Army retiring boards. 

FORMG 
Fort_________________ _ 

------------________, 19 ___ 
Proceedings of an Army commitment board convened at Fort ___________~ 

_____________-, on the ______ day of ____________________ , 19 ___, pursuant to 
the following order (or orders) : 

(Here insert a literal copy of the order or letter appointing the board and 
of any modifications thereof.) 
Th~ board met, pursuant to the foregoing order (or orders), at ____ a. m. 

Present: 	Colonel ____________________ , Infantry. 
Lieutenant Colonel ______--------------, Medical Corps.
Major ____________________, Medical Corps. 
Captain ___________- ________, Field Artillery, recorder. 
Captain ____________________ , Infantry, the officer (warrant officer, 

etc.) conc~rned. 
Major ____________________, 8th Cavalry, military counsel, and __________ 

__________, Esq., a member of the bar of ____________________ , civilian counsel, 
also appeared in person and were present throughout the proeeedings. 
_____________ was sworn as reporter ____________________ was sworn as 
interpreter. The order (letter) above set forth, convening the board, "'was then 
relld and Captain ____________________ and his counsel were asked if they 
had any objection to offer to any member present, to which they replied in 
the negative. (If objection is made, the record will show the nature of the 
objection, the answer of the member objected to, and that the member ob~ected 
to, the recorder, the reporter, and all counsel withdrew and that the board 
was clpsed. Upon reopening, the president will announce the decision of the 
board and the same will be made of record. Should a challenge be sustained, 
the board should thereupon adjourn and report the acti9n taken to the con
Yening authority, so that a new member or members may be appointed, in 
which case, it will not be necessary to repeat the preliminary proceedings but 
merely to give the person ~oncerned and his counsel notiee of the date, time, 
and place of the reconvening of· the board. Opportunity shall be afforded the 
person . concerned and his counsel to challenge any new members of the board 
in like manner.) The members of the board and the recorder were then sworn. 

The president of the board explained the purpose of the board to Captain 
____________________, who stated that he understood such purpose (!Dade no 
reply to the president, etc.).

Major ____________________, 8th Cavalry, military 1!ounsel for Captain 
___________________ , then stated that he had informed Captain __________ 
__________ of the purpose of the board, 1j>rior t? this hear!ng, and Captain 
____~_______________ stated that he had no objectIon (or declIned to make any 
statement, etc.) j and that he had interviewed Mrs. ____________________ , wife 
of the officer, and explained the purpose of the board to her. (Here set forth 
any other pertinent statement made by counsel.) 



XI-21 


Major ____________________, Medical Corps, being duly sworn, testified as 
follows: (Here insert the testimony of such witnesses as the recorder or the 
board may care to call, including the cross-examination, if any., If there is 
documentary proof of the consent to commitment of next of kin, it is advisable 
that it be offered in evidence.) 

The president of the board then explained to Captain ____________________, 
in detail, his rights, which he stated he understood and that he did not wish 
to make a statement, oral or written, under oath or otherwise, and that he did 
not desire to -introduce any witnesses (to which he made no reply, or that he 
wished to make a statement, etc.). 

(Here insert the testimony of such witnesses .IS the person .concerned may 
care to call, including cross-examination, if any, and also the testimony or state
ment, if- any, of the person concerned.) 

Military counsel of the person concerned, Major ____________________, and 
his civilian counsel, ________________________, ESQ., each stated that they were 
uesirousof submitting the case without further remark (or made the follow
ing argument in opposition to the commitment).

The president of the board asked Captain ..____________________ and his coun
sel if they had anything further- to offer and upon receiving a negative answer, 
the board was closed, and upon beingOl>ened the presIdent announced the follow
ing findings and recommendations: 

FINDINGS 

The board, having maturely considered the case, finds
(a) That Captain ____________________, Infantry, is (or is not) insane; 

(If found insane) 

(b) That he is suffering from manic depressive psychosis, manic phase 
(dementia praecox, catatonic type, etc.) ; 

(c) That by reason of his mental condition he is unfit to be at large or go 
unrestrained because of danger to himself or others; and 

(d) Tbat he should be committed to Saint Elizabeths Hospital or some other 
reputable institution for the care and treatment of insane persons. 

RECOMMENDATIONS 

The board recommends that Captain ______________________, Infantry, be 
committed to an institution for the care and treatment of insane persons. Two 
attendants will be necessary, of whom one should be a medical officer 

The board thereupon adjourned. 

OoZoneZ, Infantry, 
President. 

Oaptain, Field Artillery, 

Recorder 
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4. RECLASSIFICATION BOARDS (AR 605-230) 

FORM A 

RECOMMENDATION FOR RECLASSIFICATION BOARD ACTION 
To ____________________________________________________- ___________________ 

Subject: Recommendation for reclassification board action. 

(Last name) (First name) (Middle name) (Serial No.) 

(Grade) (Arm)!" service) 

(Organization) (Race) (Date of birth)1. I)ate of recommendatlon _________________________________________ -----~--
2. Explanation in detail of reasons for the recommendation___________________ 

3. Inclosed are sworn statements of the following witnesses who have knowledge 
of the facts: _________________________________________ ______________~ 

4. I)uty, if any, for whicb. suited____________________________________________ 
5. Remarks and recotnmendations ____________________ --------~---___________ 

(Signature)

Inclosures: 


FORM B 

PROCEEDINGS FOR RECLASSIFICATION· BOARDS 


Record of a reclassi1lcatiou· board in the caSe of______________...,.________ 


INDEX 


TESTIMONY 


Name 01 witness DJreet, page Croas" P$ge Redirect,. 
pap 

.E:raminatIoD 
by board, 

page 
ReeaUed, 

page 

·The words, "reclass1ftcatloD board" w1ll be deleted and the words, "board COD.Ded 
uDder the provi8ionsof Public Law 190," or "emcienCf board" wID be substituted In appro
priate cases (see par. :l.5G and f). 
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EXHIBITS 

Page where No. Introduced 

Orders a ppoin ting board __________________________ ~ ______ 
Deposition of _____ - - - - - - - - - - - - - - - - - - - - - _- - -- - - - - - - - - - - -
Affidavit of___________ - _- - - _- _- - - - __ - - - - _- - - - - - - _- - - - - 
Letter from ______ - _- - - - - - - - - - - - - - - - - - - - - - - - _- - - - - - - - - :.. 

--------------------------------------~--16) _______________________________________
Form A (par. 


~ci>~cl.re8~1>~-F;r~- N~.- -63- o~-6~( (Rep~rt-of -Phy;iC"ai-

Examination) ______________________________________ 

(If physical examination is directed under par. 12c(5)) ____ 
W. D., A. G. O. Form No. 6&-1 (Officer's and Warrant ( ______________ .. __Officer's Qualification Card) (par. 7b(3» 

Proceedings of a reclassification· board which convened at _________________ 
pursuant to the following order(s) (see exhibit(s». 

(Place) 

(Date) 
The board met pursuant to the foregoing order(s) at _____.---------.,...,.-------

(Tillie) 
Present: (Name those present.) 
Absent: (Name those absent and authority for absen~e.)
The boara proceeded with the case of _____________.________________________ 

(Name and grade of officer concerned) 
who, appearing before the board, introduced _________---------------------- as 
counsel (or who stated, upon being asked by the recorder, that he did not desire 
counsel). 

____________________________ was sworn as reporter. 

The order appointing the board (and order or orders modifying the detail, If 
any) was (were). read to _____________________~____________ and he was asked 

if he objected to any member present named therein sitthig as a member of the 
board In this case. The officer concerned stated that he did not .desire to object 
to any member present named in the order (01' made objection as follows) : 

It objection Is made, the record will show the aniwer of the member objected 
to, and that the member. objected to, the recorder, the reporter, the officer con
cerned and his counsel, if any, withdrew, and that the board was closed. Upon 
reopening the board, the president will announce the decision of the board, anll 
same will be made of record. After all objections have been made and met, the 
record will continue. 

-The· wordS, "reclassification board" wlll be deleted and the words, "board convened 
under the provisions of PUblic Law 190," or "efficiency board" will be substituted in appro
priate,cases (see par. 15a and b) •. 
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The members of the board and the record~r were then sworn. (For form of 
oath, see AW 100, sUbstituting the word "board" for "court.") 

The recorder then read to the board Form A (Recommendation for Reclassifi
cation Board Action). The officer concerned was then informed that he was 
afforded an opportunity to introduce evidence pertinent to the case; that be could 
take the stand in his own behalf or submit a sworn or unsworn statement. 

Here record a summary of all testimony and attach all documents. Care will 
be exercised that all pertinent testimony and only pertinent testimony is included 
in this summaFY. Any witness will be sworn, and the record will so indicate. 
(See A W 101 arid par. 3, A W 19.) In case the officer concerned does not desire 
to call any available witnesses, submit any evidence in the nature of documents, 
take the stand, or submit a statement, the record will so show. 

The officer having stated that he had no further evidence to offer, the board 
was then closed, and after mature consideration submits the following:

a. Findings of fact: _____________________________________________________ 
b. Discussion: __________________________________________________________ 
c. Conclusions: __________________________________________________________ 
d,. Recommendation: In view of the above, the board recommends__________ 

This case was rec~ived by the board on ________________ , a hearing was held 
(Date) 

on ________________ , and the findings and recommendation were made on______ 
(Date) • 

(Date)
The board then at __________ , ________________ proceeded to other business. 

(Time) (Date)
(Or, adjourned until ________ , ________________ ) (or adjourned to meet at the 

(Time) (Date) 
-call of the president.) 

Presid,ent. 

Recorder. 
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's. 	 SECTION VIII BOARDS (AR 616-360) 

~ORT OF PROCEEDINGS OF BOARD OF OFFICERS 
(Conyened under par. SI, sec. VIII, AR 615-360) 

Station or command _______~_________________________________________________________"____________ .__________ Date _________________________ 

I. Person _________________________________________________________________________________________•___________________________________"_,_____________ _ 
(Name, Army ...w .....a",.. "'ode. and ...,....;z..;..,) 

2. The above-named soldier appeared before the Board. The provisions of paragraphs II and 13b and section VIII, 
AR 615:-360, and AR .420-S were fully complied With. 

3. Each finding is thoroughly supported by the evidence appended hereto. (See list of exhibits.) 

4. FINDINGS 
a. *That he is inapt., 

b. 	 ·That he does not possess the required, degree of 
adaptability for the military service after all 
reasonable attempts have heenmade to reclaSsify 
and reassign him in keeping with his abilities and 
qualifications, actual or latent. 

~. 	 *That he is 4isqualified for service because of 
enuresis. the underlyins cause of 'which is 
·mentpj ~efici~ncy, ~~ychopathic personality, or 
"Iaclfof Juvenile tra1iung. 

J. 	*Thathis conduct has been such as would render 
his retention in the service desirable were it not 
for his inaptness and lack of the required degree 
of adaptability for military service, or enuresis. 

e. 	 *That he gives evidence of (habits) (and/or) (traits 
of character) other than those indicating discharge 
for physical or mental conditions as provided for 
in section II. (He is ,unfit to associate with 
enlisted men.) 

J. 	 *That he is disqualified for service (physically) (in 
character) through his own misconduct, and can
not he rehabilitated by further military training 
without detriment to the morale and efficiency 
of his or any orgaiUzation. 

g. 	 *Thatattempts to rehabilitate him by special 
training have failed. 

"., "That he is presently qualified for military service. 

i_ *Other. 

------------------------------(M~;;jfi;,;;)-----------------------------

5. RECOMMENDATIONS 
a. 	 ·That he he not discharged from the serVice under 

the provisions of section VIII, AR 615-360. 

b • .*That he he discharged from the service under the 
provisionS of section VIII, AR615-360; on 
account of: . 

(1) Inaptness. 
(2) 	Lack of adaptability for the military 

service. 
(3) .EnUresis. 
(4) 	(Habits) (and) (traits of character) which 

render his retention in the service 
undesirable. 

(5) (Physically) disqualified (in character) for 
service. through his own misconduct. 

c. 	 *That W. D., 1\. C..O, Form No. SS (Army (If the 
United States-fIonorable Discharge) he given 
him. " 

J. 	*That W. D., A. C~ O. Form No. S6 (Discharge 
from the Army of the United States (blue» he 
given him. 

e. 	 *That discharge certificate hear the entry, "Not 
recommended for reenlistment. induction, or 
reinduction ... 

J. 	 *That.he he retained in service and the following 
action taken: 

(1) 	That he he assigned without stigma to a 
special training unit for further special 
training. 

(2) 	That he he retained in his present assign
ment. 

(Prooident) 

<R--da-) 

Headquarterl_____________________---_____________________ --________ _6. 	Action of the convening authority: 
*(Approved) *(Disapproved) 

-Striko Out inapplicable word... 

When discharse is accomplished. th..., proceedinp will be forwarded 
to The Adjutant General with the service record and W. D~ A. G. O. 
Form No. 38. 

-----------------·------------(c::.:.::.~-----·-------------·----------

EXHIBITS: 
1. Req~t of immediate commanding officer for appointment of Board. 
2. Ord~ appointing Board. 
3. Gist of testimony including report of psychiatric examination. , 

W.D.,A.I~2" Fo'mlNo.8'T 
ThU form _:z. w.o;. A. Go 0. F..... No. 37. 2Ii JUD. 1943. whicb ...y be uaed UDti! aiatmo .Ioeb ........uoted. 

1~1 u. L OOVU••IM'I' "'111" .....'CC 





ADDENDA 


Page'XI - 4, first full paragraph: 
Par. 7g, Cir. 289, WD, 9 November 1943, pro~ides that every 

board of officers which deals with a member of the Women's Army 
Corps or a matter pertaining to that Corps, except boards composed 
entirely of medical officers, will include a conunissioned member 
of that Corps when. available. 

Page XI - 7, Chart: 
Changes 1, 5 Nov. 1943, AR 605 - 230, 9 June 1943, and ,Cir. 280, 

WD, 5 Nov. 1943, contain certain supplemental provisions relating to 
reclassification prooedure. The mentioned changes provide for the 
maintenanoe of separate pane1sof' officers of the Regular Army and 
the National Guard of the United States who are to sit not only as 
reolassification boards but also as efficienoy boards pursuant to 

. . ,I

section 76 of the Natio~lDefense Act when officers of the National 
Guard of the United States are ordered before them. 

Page, Xl - 7, Chart: 
Changes 18,'1 Jan. 1944, AR 615-360, 26 Nov. 1942, contains a 

revised Section VIII of the mentioned regulations. Among other 
things t~s revision adds enuresis as a ground for Section VIII 
proceedings and restates in somewhat altered form the War Department 
policy relating to disoharge of enlisted men under this seotion. 
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PART XII 

LEGAL ASSISTANCE 

Excerpt, 	Circular 74, WD, 16 March 1943 XII - 3 

Excerpt, 	Legal ~ssistance Memorandum No.4 
(SPJGE 1943/629lD, 30 June 1943) ...........•.•.. XII - 7 

Excerpt, 	Legal Assistance Memorandum No. 5 
(SPJGE 1943/6291F, 22 July 1943) ................ XII - 8 

Form of Will (Personal Affairs of Military 
Personnel and Aid For Their Depend
ents, WD, January 1943, pp. 19-20) ....... 0...... XII - 9 

Form of Power of Attorney (SPJG Op. #47 (1942), 
SPJGA 300.9,8 June 1942).0 ............. ........ XII - 11 
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CIRCULAR} WAll DEPARTMENT, 
No. 74 WASHINGTON, March 16, 1943. 

Legal advice and assistance for military personnel.-l. Sponsorship and 
purpose.-The War Department and the American Bar Association have 
agreed to sponsor jointly the following plan to make ad~quate legal advice 
and assistance available throughout the Military Establisl~rnent to military 
personnel in the conduct of their personal affairs. In this regard reference 
is made to paragraphs 1 to 4, inclusive, War Department pamphlet entitled 
"Personal Affairs of Military Personnel and Their Dependents." 

2. General supervision.-The general organization, supervision, and di
rection of the plan has been assigned to 'llle Judge Advocate General who 
will collaborate with the Committee on War Work of the American Bat: 
Association. Similarly, the staff judge advocates of the service commands 
will collaborate with the committees on war work of the several State bar 
associations within their respective service commands to aid in the estab
lishment and uniform operation of the plan. (See paragraph 15.) 

3. Plan of organization.-Legal assistance offices will be established, as 
soon as possible and wherever practicable, throughout the Army, so that 
military personnel can obtain gratuitous legal service from volunteer civilian 
lawyers and from lawyers who are in the military service. Bueh gratuitous 
legal set-vice should not be considered as charity but -entirely as a ser'l'ice 
ot the sa-me nature as medical, wclja1'e, 01' other similar services provided 
tor military personnel. In any proper case the legal assistance office: may 
refer the serviceman to civilian counsel for retention by the serviceman 
upon the usual civilian basis. 

-4. Establishment and authority.-The commanding general of each serv
ice command and the commanding officer of each post, camp, and station 
within the 48 States and the District of Columbia will establish a Jegal 
assistance office for his respective command. Each office will be designated 
as _________________________________________ Legal Assistance Office, The 

(Service command, post, camp, station, or nnit) 
commanding officer of any other installation, including an oversea command, 
may, if he deems it advisable, establish such an office, with such modifications 
as may be necessary to meet local conditions. In order to make such service 
available to all military personnel it is desired that the offices be established 
wherever possible, including, where practicable, centrally located offices to 
serve several neighboring small commands and transient military personnel. 
Such central offices will be established and operated under the direct author
ity of the commanding general of the service command within which such 
office is situated and will be designated as _____________________ Army 

(Name of town or city)Legal Assistance Office. 
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5. Military personne1.-The legal assistance office of any particular CODi

mand will be under the direct supervision and control o()f the stair judge 
advocate of the command, if a.ny, as the "Director" -thereof. It will be 
operated by a qualified commissioned officer (see par. 7) who will be assigned 
to such duties and designated as "Legal assistance officer." Depending on 
the size of the command and the volume of service required, qualified "As
sistant legal assistance officers" and such other military personn'elas may 
be necessary to operate the office expeditil>usly will be assigned to such duty. 
All militarw personnel so assigned will be withic current authorized strengths 
according to Tables of Organization and/or allotments, and normally wlU 
~rform such duties in addition to their other duties. Limited,ervice per· 
sonnel, it otherwise qualified, will be empZO'JIed on thi, duty to the fuZZe,t 
ea:tent. 

6; . Designated volunteer civilian lawyers.-a. Each such legal assist· 
ance office should, as far as practicable, be comPQsed of such military per
sonnel as may be assigned to it and such volunteer civilian lawyers as may 
be designated for service with that particular offiee by the appropriate State 
Bar Association Committee on War Work. See paragraph 16. 

b. Arrangements shouid be made to have one or m'ore of the civilian 
lawyers so designated visit the legal assistance office on the post at regular 
intervals during prescribed hours to interview any military personnel who 
may lJeed or desire their advice and counsel. Such visits should be well 
publicized and. so far as practicable,be fixed so as to correspond with in

'tervals 	in the schedule of military duties or training. Arrangements shobld 
also be made to refer military personnel having legal problems direct to 
such designated civilian lawyers at their own offices or, in proper cases, to 
an established legal aid organization or other appropriate civilian oragnizQ.
tion or lawyer. 

c. If it is impractical or impossible to designate such civilian Lawyers, as 
above indicated, the office may be maintained without such chilian lawyers. 
In that eyent all cases requiring civilian counsel w1ll be referred to the 
appropriate State Bar Association Committee on War Work. (see par. 16) or 
established legal aid organization (see par. 17). 

7. Qualification of legal assIstance o:flicers.~The baSic qualification for 
a legal assistance officer will be that he is a licensed attorney at law. As 
there are a great many lawyers now on active duty, IUs believed that quali" 
fled personnel for assignment as legal assistance officers are available within 
nearly all comroands. However, if there is no qualified officer available for 
such assignment, a suitable officer may oe aSSigned as acting legal assistance 
officer until a qualified officer becomes available. Such acting officers may 
perform all the functions of legal assistance officers (see pal'. ,8) except 
those functions that involve the giving of legal ndvice and connsel. 
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8. Functions ()f legal assistance officen;.-":'Legaiassistance officers may 
properly pel'f.orm the following functions: 

a.' SuperVise; direct., and control the military personnel and operation of 
the legal assistanceotlice in accordance with good legal practice and the 
policies of the commanding officer,subject to the general supervision and 
direction of The Judge Advocate General. and,the appropriate local' and 
service command staff judge advocates, if any. See paragraph 15 . 

. b. Establish contact with the Committee on War Work of the State in 
which the command is l'Ocated (see par. 16) f')r the purpoije of organizing 
the office and obtaining the names of the local members of the bar who have 
volunteered and who . have been designated by the committee to serve with 
that particular legal assistance office. 

o. Collaborate and maintain liaison with such designated clvilian lawyers. 
in theorganization and operation of the office. 

d:lnterview~' advise, and' aSsist military 'personnel and, In 'p,roper cases, 
refer Slich personnel to a 'designated civiUan lawyer, or to an appropriate 
bar committee on war work, or established legal aid organization, for 
needed advice and service in regard ~o their personal legal problems. (See 
paragraphs 16 and 17.) 

e. Make. from time to time, such reports and recommendations concern
ing the op~ration of their offices as may be required of them 'or that they 
may deem advisable. Such reports will be made to the 'commanding otlicer 
through the staff judge advocate of the command, if any, who will indorse 
his views thereon. Information copies of such reports and indorsements 
and of the orders establishing the' office will be forwarded direct to the 
Legal Assistance Branch, The Judge Ad,:ocate General's Office, Washillgton, 
D.C., and to the staff judge advocate of the service command within which 
such office is located. 
,f. Do any and all things, within the limits of theIr authority and that 

they may do as otlieers of the.Arroy of the United States, necessary to 
accomplish expeditiously the purpose for which their offices are established. 

9. Office facilities, location,and hours.-Suitable office space wiII be 
provided wherever a legal assistance office is established. Each office will 
have such available equipment and supplies assigned to it as may be adequate 
for tl1e purpose. It should' be convenienUylocated so as to be available to 
all personnel of the command and should be open for business during the 
hours that Will accomplish the purpose for which the office is established 
and will make such service a,'ailable- to military personnel without inter
ferlngwlth their regular duties. The loca1ion and office'hours of the office, 
as well. as the legal- advice and aSSistance that it· offers. will be published 
In local orders to be kept posted at all times on aU unit bulletin boards. 
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10. Confidential and privileged character. of service provided.-a. In
asmuch as the service, to be provided by a legal assistance office is essentially 
legal, the usuai attorney and client relationship must be maintained. Con
sequently, all matters upon which the oftiee is consulted by persons entitled 
to do so and the files thereof will bo treated and considered as confidential 
and privileged in a legnl rather than a military seuse. Such confidential , 
matters will not be disclosed by the IWl'sonnel of the office to anyone, except 
upon the specific permission of the person concerned, and such disclosure 
may not ~awfully be ordered by slljJerior milit~lry authority. Strict observ
ance of this rule is essential to the proper working of the office in order to 
establish confidence in its integrity and to assur~ all military personnel 
regardless of grade or position that they may disclo.se frankly and com
pletely all material facts of the case to the office personnel without fear that 
such confidences will be disclosed or llsed against them in any way. 

b. A legal assistance office as such will not advise or assist military per
sonnel in any case in whieh such lwrsonnel are or probably ,vilt be the 
subject. of court-martial investiga tion or charges. Legal assistance officers 
should not be consulted by such personnel, and will refuse to receive confi
dences from them concerning such matters unless authorized by competent 
orders t9 defend them pursua.nt to Al'ticleof War 11 or 17. 

11. Service only for military personneI.-The service provided by the 
legal assistance offices w111 be made available only to military personnel 
and their dependents, and this will Include all members of, and persons 
serving with, the armed forces of the United States, including Army nurses, 
members of the Women's Army Auxiliary Corps, and civilian employees 
actually employed and residing on the military reservation served by the 
office or employed at an oversea installation. 

12. Military personnel of the ofiice.-Military personnel of a legal as
sistance office will not appear before civil courts, boards, or commissions as 
attorneys for persons USing the facilities of the office (see sec. II, eir. 858, 
W. D., 1942). As a general rule such pet'sonnel w1l1 render service only at 
the legal assistance otIice; however, service may be rendered elsewhere in 
exceptional circumstances. 

13. Correspondence.-The Judge Advocate General's Office and the serv
ice command staff judge advocates are authorized to correspond direct with 
such legal assistance offices concerning their supervisory duties in connection 
therewIth. Legal ussistance offices are authorized to correspond direct with, 
and to refer cases to, the legal assistance offices ot other commands and 
other appropriate organizations and persons concerning legal assistance 
matters. 

14. Variations in procedure.-Local conElitions may make variations from 
the above-prescribed procedures necessary for the proper and eifective or
ganization and operation of any particular legal assistance office. For this 
reason the provisions of this circular are intended to be flexible and should 
be liberally construed in order that the purpose for which such office is 
established may be accomplished. In no event will a legal assistance office 
act as a collection agency in any transaction. 

http:pursua.nt
http:disclo.se
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The foregoing circular contains the basic information 

relating to the structure and operation of the legal assistance 

plan for military personnel. The types of p~oblems presented to 

legal assistanJe officers and to the Legal Assistance Branch of 

the Office of The Judge Advocate General are, of course, infinite

ly varied and cannot be appropriately treated within the scope of 

these materials. 

There are reprinted, however, two paragraphs from re

cent Legal Assistance Memoranda which are deemed to be of general 

interest to Judge advocates whose duties may include the super

vision of legal assistance offices, Fine.lly, because of the re

curring need for the preparation of wills and powers of attorney 

for officers and enlisted men of the Army, a short standard form 

of each of these documents is included for general guidance. 

(Paragraph 3, Legal Assistance Memorandum No, 4, SPJGE 
1943/6291D, 30 June 1943) 

3- Judge Advocates as Legal Assistance Officers. - In 
many installations the Post Judge Advocate has been assigned 
as Legal Assistance Officer. It is the intendment of para
graphs 5, 8a, 8e, and 15, Circular Noo 74, supra, that Post 
Judge Advocates-merely will supervise,legal-assistance offices 
as the "Director" thereof and ..-ill not perform the functions 
of Legal Assistance Officer. It; is 80 intended for two prin
cipal reasons - First, in order to provide an 0pportunity for 
other lawyers in theservice to perform legal functions, and, 
Second, to relieve Post Judge Advocates of thi8 function, which 
many-of them had previously been performing unofficially, 80 

that,..they can devote themselves to their regular functions 
which have been recently increased by claims and other newly 
added matters. It is suggested that wherever possible (see 
par, 14, Cir. No. "74, supra) the above-mentioned intendment be 
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carried out by the assignment of the Post Judge Advocate as 
the Director and another lawyer in th~ service as the Legal. 
Assistance Officer for the particular legal assistance 
office. 

(Paragraph 1, Legal Assistance Memorandum No, 5, SPJGE 
1943/6291F, ~2 July 1943) 

1. Military Affairs of Military Personnel. - It has 
come to the attention of this office that in some instances 
Legal Assistance Officers have been advising and assisting 
military personnel in connection with their military affairs, 
i.e" their status or relations with the Army or the Federal 
Government. It is the intendment of Circular No, 74, War De
partment, March 16, 1943 (pars. 1 and 8d), that legal advice 
and assistance rendered by Legal Assistance Officers shall be 
confined to the personal legal affairs of military personnel 
as distinguished from their above-mentioned military affairs. 
Paragraph lOb, Circular No. 74, specifically prohibits the 
renderipg of-advice or assistance in connection with court
martial proceedings ~d by analogy other matters affecting or 
concerning a persor}s miH .ary status should be similarly con
sidered. Any matters ('" chis nature coming to the attention 
of Legal Assistance Officers sho~ld be promptly placed in 
proper military ·channels, In connection with claims against 
the United states your attention is invited to subparagraphs 
lIb, llc, lId, and lIe, Army Regulations 25-20, March 15,
1943, - - 
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(Form of Wi+l - from Personal Affairs of Military Per
sonnel and Aid For Their Dependents, War Department, January 1943, 
pp. 19-20) 

LAST WILL AND TESTAMENT 

I, , a legal resident of 
(name of testator; ----CCity' town, 

United States of America,
-------:-~-, --' or county) (State or district) 

now in the active military service as a 


------~(~G-r-ad~e~)~-----=· 

(Army serial'No, ), in the Army of the United States, do 
hereby make, publish and declare this instrument as my last WILL 
and TESTAMENT, in ~ler following, that is to say: 

1. I hereby cancel, annul, and revoke all wills and codicils 
by me at any time heretofore made; 

2, I hereby give, devise, and beQueath to 
--rName of person 

or persons who are to inherit; with relationship, if 'any) 
now residing in ,. .. , 

'---rcrty, town, or-'coUntYY-- -CSta:t.-eor -dis-trictT 
, all my estate and all of the property 0-,: which I 

----.(-=C;-oun--:t-r-y~)- 
may die seized and possessed, and to which I may be en~itled at the 
time of my decease, of whatsoever kind and nature, mid wheresoever 
it may be situated, be it real, personal) or mixed, absolutely; 

3. I hereby nominate, constitute, and appoint 
- ·-nraiiieof 

, of 
executor, with relatiom:ihip, if arlYJ-<~ ~--rCi ty, town, or 

, , United States of America, 
-c-o-un--:'t-y""l')- -t"StB:te OrdIstrIct) . 

as J1Jy eXE)cutor (executrix-) ruld request that he (she) be permitted 
to serve without bond or without surety thereon; 

4" I hereby authorize and empower: my executor (executrix) in 
his (her) absolute discretion to se~l, exchange, convey, transfer, 
assign, mortgage, pledge, invest, or reinveBt the whole or any 
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part of my real or personal estate. 


IN WITNESS WHEREOF, I have hereunto set my hand and seal to 

this my last WILL and TESTAMENT, at 

--~TPlaceof execution) 
this day 'of _.~___..,_~~__..__.__.._._, 194 _ 

__.._ . ..~ r8EAJ.=7 
(Signature ot testator) 

Signed, sealed, published, and declared ~y the above-named 
testator, , to be his last WILL and TESTAMENT 

(Name of testator) 
in the presence of all of us at one time, and at the same time we, 
at his request and in his presence and in the presence of each 
other, have hereunto subscribed our names as witnesses, and do here
by attest to the sound and disposing mind of said testator and to 
the performance of the aforesaid acts of execution at 

---rPlace of
, this day of _~._~__"___.._.~_, 

----e-x-e-c-u~t~i-o-n')--- -~---------

194_ 

(Name) (Addressy----

(Name) 

(Name) -·~--CAddress ) 
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(FOTm of Power of Atto~ney. from SPJG Op. #47 (1942), 

SPJGA 300,9, 8 Jillie 1942) 


POW E R OF ATTORNEY 

GENERAL 

KNOW ALL MEN BY THESE PREE,ENTS: 'That, I, 
a legal resident of , now in the militarY-service as a 

(Army Serial-No. ---. ) in the Army of the Uni ted 
~S7t-a7t-e-s--an~d temporarily residing in , have made, consti 
tuted and appointed, and by these presents do make, constitute, 
and appoint , whose address is , my 
true and la-",-ful attorney to act in, manage, and conduct all my 
estate and all my affairs, mld for that purpose for me and in my 
name, place and stead, and for my use and benefit, ru1d as my act 
and deed, to do mld execute, or to concur with persons jointly in
terested with myself therein in the doing or executing of, all or 
mly of the following acts, deeds, and things, that is to say: 

LInsert here powers to be granted See attached suggested0 

clauses for various pu:r:poses. Each should be used,-adapted, or 
omitted as the needs of the individual case may indicate..:.7 

GIVING AND GRANTING unto my said attorney full power and au
thcri ty to do and perform all mid every act, deed, matter J and 
thin;, whatsoever in and about my estate, property, and affairs as 
fully and effectually to all intents and purposes as I might or 
could do in my own proper person if personally present, the above 
specially enumerated powers being in aid and exemplification of the 
full, complete and general 'power herein granted and not in limita
tion or definition thereof; and hereby ratifying all that my said 
attorney , shall lawfully do or cause to be done by 
virtue of these presents. 

The terms !lestate", "affairs" and. property", as used herein 
include, and shall include at all times and places and'under all 
conditions, real, personal and mixed property of every kind and 
description whatsoever and wheresoever situated, and all buildings, 
structures, improvements, fixtures, vehicles, applian~es, acces
sories, furnishings, equipment, choses in action, equities, prior
ities, permits, ration8, quotas, rights of way, mirleral and oil 
rights, water rights, e3.sements, licences, future interests, rever
sions, remainders, and all other kinds of property or property 
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rights whatsoever, and every interest, title, equity, tenement, 
hereditament, appurtenance, right, claim, demand, or action there
in and thereunto appertaining, and whether said property or prop
erty rights be tangible or intangible, jointly or severally owned, 
or now or hereafter acquired. . 

IN WITNESS WHEREOF, I have hereunto set my hand and seal the 
__________ day of , nineteen hundred and ___________ 

____________~~r~7 

WITNESSES: 

Acknowledgment 

SS. 

I, , do hereby certify, that I am a duly commis
sioned, qualified, and authorized notary public in and. for the 

; and t~at , grantor in the foregoing Power of 
~.,...--------Attorney, dated , a:p.d hereto annexed, *(who is personally 
well known to me as the person who executed the foregoing Power of 
Attorney)(known and satisfactorily identified to me as such person 
upon the oath of ) appeared before me this day within the 
territorial limits of my authority, and being first duly sworn, 
*(acknowledged that he had signed)(executed) said instrument after 
the contents thereof had been read and duly explained to him, and 
acknowledged that the execution of said instrument by him was his 
free and voluntary act and deed for the uses and purposes therein· 
set forth. 

In witness whereof, I have hereunto set my hand and affixed my 
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official seal this day of 
-~----'19__ 

My commission expires 
---.---------~-------

Notary Public 

(SEAL) 

*Use following alternative clauses according to circumstances. 

SUGGESTED CLAUSES FOR VARIOUS PURPOSES 

_ I, LTo Buy, Sell, and Encumber Propertl7 To buy, receive, 
lease. accept, or otherwise acquire; to sell, convey, mortgage, 
hypothecate, pledge, quit claim or otherwise encumber or dispose 
of; or to contract or agree for the acquisition, disposal, or en
cumbrance of; any property whatsoever or any custody, possession, 
interest, or right therein, upon such terms, considerations and 
conditions as my said attorney shall think proper; 

2. [fo Hold, Manage, Maintain, etc.:...7 To take, hold, possess, 
invest, lease, or let, or otherwise manage any or all of my prop
erty or any interest therein; to eject, remove, or relieve tenants 
or other persons from, and recover possession of, such property by 
all la,.;ful means; and to maintain, protect, preserve, insure, re
move, store, trmlsport, rep&ir, build on, raze, rebuild, alter, 
modify, or improve the Gmae or any part·thereof; 

3- [fo Do Business, Settle Accounts, etc.:...7 To make, do, and 
transact all and every kind of bUAinesa of what nature or kind so
ever, including the receipt, recovery, collection, payment, com
promise, settlement, and adjustment of all accounts, legacies, be
quests, interests, dividends, annuities, demands, debts, taxes, and 
obligations, or any r-ebate, refund or discount thereon, which may 
now or hereafter be due, owing, or payable by me or to me; 

4, [fo Execute Instrument_~7 '1'0 make, indors-e, accept, receive 
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sign, seal, execute, acknowledge, and deliver deeds, assignments, 
agreements, certificates, hypothecations, checks, notes, vouchers, 
receipts, and such other instruments inwr~ting of whatever kind 
and nature as may be necessar~ convenient, or proper in the prem
ises; 

5. LBankin~7 To deposit and withdraw for the purposes hereof, 
in either my said attorney's name or my name or Jointly in both our 
names, in or from any banking institution, any funds, negotiable 
paper, or moneys which may come into my said attorney's hands as 
such attorney or which I now or hereafter may have on deposit or be 
enti tIed to; 

6.. LTo Borrow Monel7 To contract lOans and to borrow any 
sums of money in my name and upon such terms as my said attorney 
shall see fit, and to pledge or give as security therefor any or all 
of my said property; 

7. LTo Engage in Li tigati0E.7 To institute, prosecute, de
fend, compromise, arbitrate, and dispose of legal, equitable, or 
administrative hearinl5s, actions, suits, attachments, arrests, 
distresses or other proceedings, or otherwise engage in litigation 
in connection with the premises 

8. LTo Act as Proxz7 To act as my attorney or proxy in re
spect to any stock~, shares, bonds, or other investments, rights, 
or interests, I may now or hereafter hold; • 

9.LTo Use Estat~7 To occupy, expend or use all or any part 
of my said estate as now or hereafter constituted for the education, 
care, support, maintenance and benefit of 

10. LTo Appoint Substitutes, ...~tc...:.7 To engage and dismiss 
agents, counsel, and employees, and to appoint and remove at plea
sure aI.l-y substitute for, or agent of my said attorney, in respect 
to· all or any of the matters or things herein mentioned and upon. 
such terms as my attorney shall think fit *( except that the author
ity hereinabove granted in paragraph numbered nine shall not be 
exercised in behalf of, or enure to the benefit of, anyone except 
said 

11. LTo Execute Government Voucher~7 To execute and deliver 
vouchers in my behalf for any. and all allowances and reimbursements 
properly payable to me by the United States, including but not re
stricted to allowances and reimbursements for transportation of de~ 
pendents or for shipment of household effects as authorized by law 
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and Army regulations; {See w.D, Cir. 149, May 18, 194~7 

120 LTo Present Claims on the Government, etc.l To execute, 
acnowledge, present, and prosecute any claim or deniand whatso
ever on or against the government of the United States, of any 
sovereign state or authority, or of any political subdivision or 
instrumentality thereof; 

13. /Jo Endorse Government Check,' / To receive-, endorse, and 
collect checks pf.l.yable to the order .of the undersigned drawn on 
the Treasurer or other fiscal officer or depositary of the United 
States, of any sovereign state or authority, or any political sub
division or instrumentality thereof; [See W.,D. Cir. 149, May 18,
194y , . 

14. /Jo File 'fax Returns, etcJ To prepare, execute, and 
file income aLd other tax returns, and other governmental reports, 
applications, requests and documents; 

15. /Jo Remove and Ship from Government Depot, etc,l To 

take possession, and order the removal and shipmeLt, of any of 

my property from any post, warehouse .. depot, dock, or other place 

of 'storage or safe keeping, goverr~mental or private; and to exe

cute and deliver any release, voucher, receipt, shipping ticket, 

certificate.1. or other instrument necessary: or convenient for such 

purpose" {See W.D" Cir, 49, Feb" 19) 194~7 


~~clar~ti~~ - ~~~_D<?..t1~~~fore No~ice, of ~eath an~or ~ 
"Missing in Action n " \ If used it hl suggested that it follow the 
naiving and Granting" paragraph17 

And I hereby declare that any act. or thing la.wfully done 
hereunder by my said Attorney shall be binding on myself, and my 
heirs, legal and persoIl8.1 representative8 j and assigns If)('(whether 
the same shall have been done before or after my death, or other 
revocatIon of this instrument, unless and until reliable intelli 
gence or notice thereof shall have been received by n~ said 
attorney; and) (whether or not I, the grantor of this instrument, 
shall have been reported or listed) either officially or otherwise, 
as !imissing in action'~ as ,that phrase is used in military parlance, 
it being the intendment hereof that Buell status desigr18.tion shall 
not bar my attorney from fl1l1y and completely exercising and con
tinuing to exercise any and all powers and rights herein granted, 
and that such report of ,jmissing in action\; shall neither consti 
tl1te or be interpreted as constitutIng notice 01' my deaLh nor op



XII 	- 16 

erate to revoke this instrument) • 

.jSubstitute Attorney - If used it is suggested that it be in
serted just ahead of IIIn Witness Whereof" pR.!'agrap!y 

In the event my said Attorney, , shall die, re
fuse, or otherwise be unable or fail to act hereunder, I then do 
hereby appoint of , my true and lawful attor
ney from and immediately after the happ'ening of any such event to 
act in and manage all my estate, affairs, and property in the same 
manner and with the same powers and authorities as if the name of . 
said , had throughout these presents been inserted in'
s.tead of the name of said *( except that the authority 
hereinabove granted in paragraph nine shall not be exercised in 
behalf of, or enure to the benefit of, anyone other than said 
-.-.;.---) . 

* * * * * * * * * 

* 	Use following, clause as circumstances may indicate when power 
set. fort4 in paragraph numbered.9, supra, is granted. 

** 	 Use either or both of the following clauses as desired. 
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Page XII - $J 
Paragraphs 2, ~, 8a, ~, 11 and 13 of the exoerpt fram Cirou1ar 

74, WD, 16 Jlar. 1943, appearing on pages XII - 3 to 6, supra, have .. 
been superseded by Circular 73, WD, 17 Feb. 1944 •. 
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PART XIII 

ADMINISTRATION OF OATHS 

Circular 	32, WD, 30 January 1943 0 •• 0."00 •••• 0.... XIII - 4••• 00 

Reprint, 	II Bull. JAG 17 et seq., 
sec. 472(2)' .ooo~o:-:-:-.o ... o.o.o ..... o.o.".o.o XIII - 6 





XIII - 3 

The amendment of Article of War 114 by the act of 14 

December 1942 gave rise innnediately to problems of practical appli 
, 

cation. Cir~ular 32, War Department, 30 January ~943, wh~ch is re

printed on the following pages, informed the service of certain 

legal limitations upon the statutory authority of the persons 

enumerated in the article to administer oaths for commercial and 

other civil purposes. 

There is also reprinted in this Part (p. XIII - 6, et 

seq.) a digest of the opinions of The Judge Advocate Generall 

which served as the basis for- the mentioned circular together with 

forms of aclmowledgment, certificate of authority and jurat sug

gested for use under AW 114, as amended. It is s~ill necessary to 

modify and adapt these forms to particular situations and to the 

legal requirements of the various jurisdictions. 2 

1. 	 Printed in II Bull. JAG 17, seco 472(2). 

2. 	 Cir. 217, WD, 18 Sept" 1943 contains discusHion~ of the var
ious state statutes pertaining to the administration of o~ths 
and affirmaMons and the taking of acknowledgments. It should 
be consulted by officers called upon to perform notarial func
tions and by judge advocates called upon to decide the pro
priety of such actiono 
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CmCULAB} WAR DEPARTMENT. 
No. 32 WASHINGTON, January 30, 1943. 
Administration of oaths and taking 01 acknowledgments under Article 

of War lU, as amended.-l. Statutory authority.-T'he act of December 
14,1942 (PubUc Law 800, 77th Cong.; sec. V, Bull. 61, W. D., 1942~, amended 
Article of War 114 to read as follows: 

ART. 114. AUTHORITY TO AD)£INISTEB OATBs.-Any officer of any component 
of the Army of the United States on active duty in Federal service com
missioned in or assigned or detailed·to duty with the Judge Advocate Gen
eral's Department, any staff judge advocate or acting statr judge advocate, 
the president of a general or special court-martial, any summary court
martial, the trial judge advocate or any assistant trial judge advocate of 
a general or special court-martial, the president or the recorder of a wurt 
of inquiry or of a mUi'tary board, any officer designated to take a deposition~ 
any officer detailed to conduct an investigation, and the adjutant, assista1J.t 
adjutant or perl:!onnel adjutant of any command shall have power to admin
Ister oaths for the purposes of the admfnistration of miUtary justice and 
for other purposes of military administration; and shall also have the gen
eral powers of a notary public in the administration of oaths, the execution 
and acknowledgment of legal instruments, the attestation of documents and 
all other forms of notarial acts to be executed by persons subject to mili
tary law: Provided, That no fee of any character shall be paid to any· officer 
mentioned in :this Act for the performance of anynotaflal .act herein 
authorized. 

2. Ack~owledgments for commercial and other civil purposes.-The 
attention of all concerned is directed to the fact that under the proviSions 
of the above-quoted act the classes of officers named in the act (staff judge 
advocates, adjutants, etc.) are given "the,general powers of a notary public 
In the administration of oaths, the execution and acknowledgment of legal 
instrl,lments, the attestation of documents, and all other forms of notarial 
acts to be executed by persons subject to military law." Although the act 
confers such authority on such officers, ,the legai effectiveness of any instru
ment e:recuted or acknowLedged thereunder, for non-Federal purposes gener
aUy is dependent on the laws of the partic1dar State, district, Temtory, or 
other jurisdiction wher!} such "instrument is e(J)ecuted or where it 18 intended 
to be ttsed.. The now .existing laws of most jurisdictions apparently do not 
provide for recognition of oaths given or acknowledgments taken under the 
proviSions of A W 114, as amended, and therefore the legal effectiveness of 
such acts may generally be considered as doubtful, especially when performed 
within the United States. For the reasons indicated it is manifestly advisable 
that the facilities of notaries public and other civil officials recognized .by the 
laws of the particular jurisdiction involved for such purposes should be 
utilized whenever possible in the administration of oaths and the acknowledg
ment of instruments for commercial and other civil purposes, such as powers 
of attorney, deeds, affidavits, etc. All military personnel, and particularly 
officers of the classes named in the act, are cautioned to govern themselves In 
such matters as above indicated so that the execution of. legally ineifective 
Instruments may be avoided. Whenever available legal advice should be 
sought concerning such matters. 
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3. Military administration and other Federal purposes.-The foregoing 
statements have no application to the power granted by ~W 114, as amended, 
to the classes of officers named "to administer oaths for the purposes of the 
administration of military justice and for other purposes of military admin
istration." The exercise of such powers is considered proper and legally 
eft'ective for matters wholly connected with military administration (oaths 
of office, oaths administered to participants in a court martial; affidavits and 
certificates to be used solely in military proceedings or for military records, 
etc.) . Oaths administered and acknowledgmc:1 ts taken under A W 114, as 
amended, are also effective for some other Federal purposes. See paragraph 
7. section II, Circular No. 149, section III, Circular No. 173, and section I, 
Circular No. 340, War Department, 1942. 

4. Persons subject to military law.-For a definition of the phrase· 
"persons subject to military law," appearing in the act quoted in paragraph 
1, see AW 2 (41 Stat. 787; 10 U. S. C. 1473; M. L., 1939, sec. 359). 

[A. G. 013.14 (1-27-43).] 

By OBDER OF THE SECRETARY OF WAn: 
G. O. MARSHALL, 

Chief of Staff. 
OFFICIAL: 

J. A. ULIO, 
Major GeneraZ, 


The Adjutant General. 
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472 (A. W. 114). Authority to administer oaths. 

Sec. 1, Clt. 11, act of JlIme 4, 192() (11 Slot. 810); ad (If Dee. 14, 1942 (5ti Stat. 
10:;0'); 10 U. S. O. 1:3Sli. 

(2) Purposes. authorized.-A. W. 114, as amended by the act of December 14, 
1942, grants, to certain dm':s(lS of officel'S (ksigu:ttt'(} tllt'rein, the general POW"'!"S 

of a notary public with resped to oath.", :Ullllilli:-:tpred to and acknowledgments 
taken from persons subject to military lnw ill the f'xecution of legal instruments 
01' the attestation of documents. ThE llwutiolled amendment broadened the 
classes of officers so t>mpowered and g!'anted them sneh powt>l' wherever thf'Y 
may be sel'yillg', whethpr within or out side the United States. Although such 
officPl's are granted such POWf'l'S, the l'(>('lIgnition of their authority in copneetioll 
with legal instruments sworn to or acknowledged before them for commercial 
or other civil purposes, and therefore tlit' legal effeetiverH'f.:S of such instruments. 
depends on the laws of the state, territnr~', district, or otbel' jurisdiction where 
the '.iTl~trnmeIlt is (>xpcut('d or is illtf'lIlil'd to be used. The 1I0W existing laws 
of most jurisdictions apparelltly do not provide f01' th(> rc('ognition of oatll~ 
given or acknowledgn~ents taken under ~ilf' provisiolls of A. W. 114, as amended, 
and therefore the legal effectiveness of snch ad:; l1lay generallr be considered 
as douhtful. An amendmellt to the Uniform Aeknowlt'(lgment Act designed to 
remove thi.s difficulty nnd to make f'fi'pctivp tIl(' Hllt.hol'ity granted by A, ·W. 114, 
as amellded, has recently bepn reeonmH'lldf'd by tlle Legislative Drafting Com
mittee of the Council of State Go\'el'llllH~nts to tile St'vel'HI states for enactment. 

Accordingly, until the passage of tlJ(' above-mentioned anwndrue-nt to the 
Ulliform Acknowledgment Act or silJliial' remedial legislatiun b,v tl particular. 
jurisdiction concerned in an individual (~ase, it !Ippenrs advisable to avoid the 
use of the authority granted b.v A. \V. 114, as amended, in the administr:ltioD 
of an oath or the taking of an acklltHyledgmcut in each such ease. The use 
whenever possible of notaries public apd other civil officers recognized by the 
particular jurisdiction for such purpose is therefore recommended in connection 
with commercial or other civil transactiolls as di~f ingnisb,ed froril trnnsactions 
concerned solely with military admillistration or other Ff'deral purposes. 

The foregoing comments are also applicll ble to the ext'cution of iustruments 
outside of the Unitell State!';. where the use of the following persons for such 
purpose is !;l.dvisable, subject to the requit'emell ts of the particular juri~diction 
involved: (1) An Ambassad01', ::\Iinistel', Charge d'Affaires, Counselor to or 
Secretary of a Legation, Consul Genenll, Consul, Vice-Con.sul, Commercial At
tache, or Consular Agent of the United States; (2) A. r-<otary Public 01' a Judge 
or Clerk of a court of record of tbe country where the ackuowledgment is made. 
(If made by such foreign dvil officials the ceI'tificate sl.lOuld be authenticated 
by a certificate under the Great Seal of the country, or by a certificate of °a 
diplomatic, consular or commercial officer of the United States, certifyiLlg as to 
the official character of such office I'.) 
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As most jurisdictions l'eqnire that the geographical location of the place of 
acknowledgment be shown Oil the instrument, it is alway,s advisable to make 
snch showing unless the military situation at the particular place requires other
wise (par. 68, AR 380-5, SE'pt. 28, 1942). If military necessity requir~s that the 
place be not disclosed, an acknowledgment at an undisclosed place accompanied 
by a certificate of the 'Val' Department or regimental or other udjutant stating 
that the place could not be disclo.sed when the acknowledgment was taken because 
of the military situation, and if possible then disclosing the location of the place, 
may meet the requirements in some jurisdictions. However, such pl'o('~dure 

~hould only be resorted to in extreme and emergenc,{ circumstances as a temporary 
expedient to be replaced, if possible, by a properly executed and acknowledged 
instrument as soon as the military situation permits. 

The forms' of acknowledgments, jurats and certificates of authority are also 
depemlent on state, territory, district or other jurisdictional requirements and 
thus impossible to standardize. The following forms are believed to be in con
formity with A. W. 114, as amended, and may be fonnd to be legally effective in 
some jurisdictions. However, it is recommended that they be used only in an 
emergency or as a guide. and that care be taken to alter and adapt them when 
necessary to meet varticular reqniremE'ntR. SPJGA 19-'13/90, Jan. 21, 19-'13; 
19-~3/87.5, Jan. 1,c}; 19..Ft; .1943/889. Jan. ,?!O. 1943; 1943/962A, Jan. 16, 19-'13; 
19.13/2834, Jam.. 27. 19V1. Gil'. 32, lV. D., JOtl. SO, 19¥t. 

SUGGESTED l<URMS FOR USE UNDER PHOVISIONS OF A. W. 114. AS AMENDF.D 

ACKNOWI,EDG1\1.ENT 

~~~~~~~~~~~~~~~:~!~t~'~~~~~~~i~~. ~tc.) )l-;S. 
(State, territory. country. rtc,) 

I, ________________________ , do herplJy certif~', that I am an officer of the 
Army of the Unite(1 States now on active uuty in Federal service; that :t am 
now *________________________ ; that as an officer ,serving in such capacity I 
have the general powers of a notary public uuder' the provisions of the act of 
December 14, 1942 (A. W. 114, as amended by Public Law 800, 77th Cong.);
that .:_________________________ . known to me to be a person subject to military 
law as defined in the act of June 4, 1B20 (A. W. 2; 41 Stat. 787; 10,U. S. C. 1473), 
and known to me to be the person described in and who executed the foregoing
instrument dated ______________ and hereto annexed, appeared before me this 
day and being first duly sworn (acknowledged that he had signed) (executed) 
said instrument after the contents had been read and duly explained to him, 
and acknowledged that the execution of' said instrument by him was his free 
and voluntary act and deed for the uses and purposes therein set forth. 

In Witness Whereof, I have hereunto set my hand this ______ day of ____________, 194_. 
(Signed) __________________________________________________ 

(Printed).____________________~~~~~~~~~~~_~e~:~~~ serial_~~!__ 

(Capacity) 
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CERTIFICATE OF AUTHORITY 

------------------------------------}
~~~~~~~~~~~nt~~~~str~.:.~~~~i~~~~~C~~ SS. 

(State, territory, country, etc.) 
I, _____- _______________ , do hereby certify, that I am a commissioned 

officer in the Army of the United States now on active duty in Federal service 
and as part of my official duties have charge of official records which show 
that _______________________ , at the time of the taking of the above acknowl
edgment, was a commissioned officer of the Army ()f the United States on active 
duty in Federal service and *________________________ ; that in such capacity he 
was at that time duly authorized by the act of December 14, 1942 (A. W. 114, 
as amended by Public Law 800, 77th Cong.), to take said acknowledgment; 
and that I have compared llis signature as above inscribed with his signature on 
official records in illy custody and believe that they were written by the same 
person and that he is the person he purports to be. 

In Witness Whereof, I have hereuilto i3et my hand this ______ day of 
____--______ , 194 __ . 

( Signed) 

(Printed) 


(Urade, tUJll vr service) 

(Capacity; for example, The Adjutant General, 
Adjutant General, Adjutant, etc.) 

(Command; for exumple, U. S. Army, 1st Div., 
10th Inf., etc.) 

(Some jurisdictions require tbat a certificate of this kind be executed by the Secretary
of War or The Adjutant General.) 

JURAT FORM 

------------------------------------)SS.(City, town, county, di<;trict, prOVince, etc.) 

(State, territory, country, etc.) , 

[Body of Affid::tvit, Oath, etc., and signature of person sworn] 

Subscribed and sworn to before me, an officer of the Army of the United States 
now on active duty in Federal service, having the general powers of a notary 
public under the provisions at the act of December 14, 1942 (A. W. '114, as 
amended by Public Law 800, 77th Cong.), by virtue of my being now*------------_______~____, by ________________________ , known to me to be a 

(Name of affiant) 
person subject to military Jaw as defined in the act of June 4, 1920 (A. W. 2; 
41 Stat. 787; 10 u. S. C. 1473), this ______ day of _________"'--, 194_. 

(Signed) 

(Printed) 


(Grade, arm or service, Serial No.) 

*-----------------------------------------------
(Capacity) 
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ACKNOWLEDGMENT 

[Place undisclosed] 

With the Army of the United States of}
America at an undlsclosable place SS. 
I, _______- ________________, do hereby certify, that I am an officer of the 

Army of the United States now on active duty in Federal service; that I am now*_________________________ ; that as an officer serving in' such capacity I have 
the general powers of a notary public under the provision~ of the act of Decem
ber 14, 1942 (A. W. 114, as amended ,by Public Law BOO, 77th Cong.); that 
________________________, known to me to be a l)(,l'son subject to military law as 
defined in the act of June 4, 1920 (A. W. 2; 41 Stat. 7B7; 10 U. S. C. 1473), and 
known to me to be the person described in and who executed the foregoing
instrument dated _____________ and hereto annexed, appeared before me this 
day and being first duly sworn (acknowledged that he had signed) (executed) 
said instrument after the contents had been read and duly explained to him, 
and acknowledged that the execution of said instrument by him was his free. and 
voluntary act and deed for the uses and purposes therein set forth; and I do 
hereby further certify that the aforesaid acknowledgment was taken by me while 
serving with the Army of the United States at a place the exact location of 
which cannot now be disclosed because of the military necessities of the situation. 

In Witness Whereof, I have hereunto set my hand this ______ day of __________, 19____. 

(Signed) 
(Printed) 

(Grade, arm or service, Serial No.) 

*------------------------------------------(Capacity) . 

CERTIFICATE OF AUTHORITY 


[For acknowledgment at an undisclosed place] 


------------------------------------------1(City, town, county, district, province, etc.) 
, sa 

(State, territory, countrY, etc.) 
I, ____________________________________,' do hereby certify, that I am a 

commissioned officer in the Army of the United States now on active duty in Fed
eral service and as part of my official duties have charge of official records which
show that __________________________________ , at the time of the taking of the 
above acknowledgment, was a commissioned officer of the Army of the United 
States on active duty in Federal service with the Army of the United States at 
a' place the exact location of which could not then be disclosed because of the 
military necessities of the situation (but which may now be disclosed as being 
-------------------------------------------------------------------------),(Town, county, district, province, etc.) (State, territory, country, etc.) 
and was* -----------------------------------------------------------------;
that in such capacity he was at that time duly authorized by the act of December 
14, 1942 (A. W. 114, as amended by Public Law BOO, 77th Cong.), to take said 
acknowledgment; and that I have compared his signature as above inscribed 
with his signature on official records in my custody and believe that they were 
written by the same person and that he Is the person he purports to be. 
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In Witness Whereof, I have hereunto set my hand this ________ day of _________________ , 194___'. ' 

(Signed) 
(Printed) 

(Grade, arm or service) 

(CapacitY for example, The Adjutant General, 
Ad:jutant General, Adjutant, etc.) 


(Command, for example~ U. S. Army, 1st Div.,

10th IDI., etc.) 

*Insert one of the following clauses according to fact in any of the foregOing 
forms. 

(1) commissioned in the Judge Advocate General's Department 
(2) assigned to duty with the Judge Advocate General's Department 
(3) detailed to duty with the Judge Advocate General's Department 
(4) a staff judge advocate 
(5) an actin~ staff judge advocate 
(6) the president of a general court-martial 
(7) the president of a special court-martial 
(8) a summary court-martial 
(9) the trial judge advocate of a general court-martial 
(10) the trial judge advocate of a special court-martial 
(11) the assistant trial judge advocate of a general court-martial 
(12) the assistant trial judg-e adyocate of a special court-martial' 
(13) the president of a court of inquiry 
(14) the recorder of a court of inquiry 
(15) the president of a military board 
(16) the recorder of a military board 
(17) an officer designated to take a df;'positlon 
(18) an officer detailed to conduct an illvestigation 
(19) the adjutant of a command 
(20) the assistant adjntant of a command 
(21) the personnel adjutant of a command. 
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INDEX 

ABSENCE WITHOUT LEAVE 
Effect on line of duty status ..... '....... . X-58 - 60 
Nonac orual of pay ••.••.••.•••••.•••.••.•••. VIII - 25 - 26 

ADJUTANT GENERAL'S DEPARTMENT, THE 
Composit1"on .•.••.•....•.••....•.•.•••..•.. v - 14 

Personnel Bureau, functions of ••.••••.•••. V - 14 


AIR CORPS 
Bonus to Reserve officer released 

from active duty ••..••••.••.••.••.•••••.• VIII - 22 
Commissioned officers, relative rank .•••.• VI - 16 - 11 
Compos 1 t10n ...•...•....................... V - 10 

ALLOWANCE;S 
Basic 1egis1at.ion ..•.•••.•...•...•.•••.... VIII - 47 - 48 
Commissioned officers 

Monthly rates .! ........................ . V:':II - 39, table, 
43, table 

Rental ................................ . VIII - 49 - 52 
Subsistence II! ••••••••••••••••••••••••• 0 • VIII - 55 56-
'!ravel ...... It VIII - 59 - 63 
Uniform and equipment .......•...••..••• VIII - 69 - 70 

Dependent defined •...•....•..•....•........ ' VIII - 48, note 6 
Dependents (see also Servicemen's 
Dependents Allowance Act) ......•.....••.. VIII - 11 - 92 

Enlisted Men 
Rental VIII - 53 - 55. III ••••• 0 ••••••••••••••••••••••••• 

Station allowance for sUbsistence •...•• VIII - 5e - 51 
Subsistence while traveling •.•.•.•.•.•• VIII - 51 
Travel ....•............................ VIII - 63 - 64 

Er111stment ••• VIII - 68 - 690 • ., ••• CII • 0 ••••••••• 0 •••••••••• 

# Family (See also Servicemen's 
Dependents Allowance Act) •.•.•.....•.••.. VIII - 11 - 92 

Missing persons, continuation of 
0 • • • • • • • • • • • 0 • • ••• III • • • III • • • • • • •paym.ents •• 0 VIII - 93 - 98 

Rental 
Adequacy of quarters ••.•.•.•........••. VIII - 49, 50 
Commissioned officers ..•.........•..... VIII - 49 - 52 
Commissioned officers on leave ...•..•.. VIII - 51 
Enlisted men, station ..........•..•.... VIII - 53 - 54 
Enlisted men while traveling .•.•..•..••. VIII - 54 - 55 
Monthly rates, commissioned officers •.. VIII - 43, table 
Quarters for dependents .•••.••..••..•.. VIII - 50, 51, 53, 

54 
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Subsistence 
Commissioned officers ••••.•.•.•.••• , ••• VIII - 55 - 56 
'Erll1sted men 0 0 0 0 • 0 0 0 • 0 41 0 0 0 0 0 • 0 0 0 • 0 0 0 • 0 0 VIII - 56 57-
Monthly rates, commissioned officers ••. VIII - 43, table 

Travel 
Aircra~t 0 0 0 0 0 Q 0 0 0 0 • 0 0 0 0 0 • 0 • 0 0 0 0 0 0 0 • 0 • 0 0 VIII - 60 - 61 
Automobile 0 0 0 0 0 " •• 0 0 0 0 0 " 0 0 0 0 0 0 0 • 0 • 0 • 0 0 0 VIII - 62 
Commissioned officers .••..•.•..••.•••.. VIII - 59 - 63 
Commissioned officers discharged ..••... VIII - 63· 
D~pendents 0 0 0 0 0 0 ~ • 0 0 0 0 0 0 " II 0 0 0 0 0 III 0 0 0 0 0 0 0 VIIL 64 67 
Er11isted men 0 0 0 0 0 0 Q 0 • 0 " 0 Q 0 0 0 " 0 " 0 0 0 0 0 0 0 0 VIII - 63 - 64 
Enlisted men discharged •.• 0 VIII - 64••••• ~ ••• '.' • 

0 0 0 0 0 0 0 II 0 0 • 0 0 • e 0 0 0 0 0 0 0 0 • 0 0 0 0 0 0Generally VIII - 57 - 59 
Per diem 0 0 0 0 0 0 0 0 0 0 C'I 0 " 0 0 0 •• 0 0 0 0 0 0 0 • 0 0 0 0 0 VIII - 52, 60, 61 
Restrictions for military reasons ••. , .• VIII - 66 - 67 
Status 0 0 0 0 " 0 ~ 0 0 0 0 0 • 0 0 0 0 0 0 0 II 0 0 0 ., 0 0 0 0 0 " 0 0 VIII - 58 - 59 
TerDlS of orders 0 r, 0 0 0 ~ I') 0 0 0 0 0 0 0 0 • 0 0 0 • 0 0 0 • VIII 58-
Transportation of baggage and 
household goods .•.•...•..•.•.•.•...•.. VIII - 67 - 68 

Transportation of baggage and house
hold goods ..,., 0 0 ., 0 0 0 0 ;, 0 0 ••• 0 II Q 41 0 0 0 0 0 " 0 0 0 .tiII> 0 " VIII - 67 - 68 

Types 0 0 0 0 0 " 0 0 0 :J 0 ~ 0 I') 0 ·0 0 0 0 0 0 f) " 0 0 0 0 0 0 0 0 0 0 0 0 • 0 VIII - 47 
Uniform and equipment· .•.....• 0 •••••••••••• VIII - 69 - 70 
Warrant Officers, ,uniform and 

equipmen.t 0" 0 0 0 (0 0 " 0 0 0 • " '0 0 0 00 0 (, 0 0 0 " 0 " 0 0 0 • I) 0 VIII - 69 - 70 

APPOINTMENT:· See under Personnel titles. 

ARMY NURSE CORPS 
Component of Medical Department ... 0....... V - 16 
Pay ~J~[II -. 4, note 40 0 0 0 0 0 " 0 .:;J 0 '=1.0 0 0 II 0 0 0 0 0 0 0 0 • 0 0 0 II 0 " 0 0 " 0 0 0 0 0 0 

ARMY REGULA'l'IONS 
0 0 0 0 0 0 0 " " II 0 " :;I ., 0 0 0 0 0 0 0 a 0 0 0 \) Q 0 0 0Base nwn.bers III ... 16 .. 23, 24 

Changes III .•. 17, 18 
Classes III '"", 12 
Cont~nt III - 10 ". 11 
Earlier editions III 9, 100 0 0 0 0 ('I Q 0 II 0 ., 0 " 0 II 0 " 0 0 0 0 0 0 0 0 0 

Effective date 0"'" 0 , , ••••••••• , •••••••• , III .. 13) 14 
Force and effect .'0' •••••••••• 0 ••• 0 •••• ", III - 11 - 14 
Form 8.Ild use III - 150 0 0 0 0 II 0 0 0 0 0 0 0 0 0 0 Q 0 II 0 0 0 " 0 0 0 0 0 0 0 

...General titles III 16, 23, 240 0 0 0 Il 0 0 0 " 0 0 0 0 0 0 0 0 Q II 0 " 0 0 0 0 0 0 0 

History III - 9, 100 o. 0 0 II 0 " 0 • 0 II 0 0 I) 0 Q II 0 0 0 " 0 0 0 II 0 0 .. 0 0 " 0:.0 " 0 " 

Index III - 18, 190 0 .... 0 (> 0 0 0 0 0 0 0 0 0 0 0 I) \) " a 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 

_.Interpretation .• 0 III 14, 15••• 00 •• , 0 ••• , • , ., 0 •••••• 0 0 

_.Model fonnat g t) 0 0 0 0 0 " too 0 0 0 " 0 0 " 0 n " 0 0 0 II 0 .... ,:, 0 0 III 20, 21, 22 
_.Object III '7 
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Pamphlet system adopted ....•..•....•..•••. 
Retroactive effect ...•.••...•...•.•.•.••.. 
Revocation and rescission ..•.....•........ 
Source ...... •••• 0 0 00 ...... 0'. • •••••••.•••••• 0 

Subnum.bers ... ••• 0 ••••0 ••••••••••••••••••• 0 

SubtitIes ... 0 ••••• 0 ••••• ., •••••••• , ••••• 0 ••• 

ARMY OF THE UNITED STATES 

Commissioned Officers 


Appointment ..... ,............... 
0 ••••••• 

Authori ty to appoint ....•.••...•..•.••. 
Certificate of service ~ ..••.•••••...... 
Discharge ............................. . 

Bela.t1ve r8.Ilk .... (> ............... 0 ••••••• 


Res1grlat1on ............................ . 

Summary discharge .... , ...••.••.•••••••. 
Temporary appointments ' .•••••.•.•.•..•. 

Composi/t1on ....... ". II ••••• 0 .....
•••••••• I" .. 

Consti tutional basis .• ' ..•....•...•...• '." 
Enlisted Men 

Retirement pay .. ' ..... , ...•... , •.• ' •..• 
Term of service extended .... ," ..•.•. ".. 

Enlisted Reserve Corps "...... "..... "••.. ". 
Inductees .. 'I .......... " 0 •••• 0 • " ............ . 


Liabili ty for service ...•.•.... "...•. ' .•.. 
Men Qnl1sted ... n ••• 0 ••••••• 0" •••• II ........... I 


National G1..l.ard ") _ . " ............ " 0 
 • 0 • 0 ........ . 


National Guard of the United states ...•... 
Officers' Reserve Corps ....•.............. 
Organized Reserves ".•...•• , .............. . 
Permanent organization in National 

Defense Act 0 11.0. II' ••• 0 •• " ••••• eo 0 ••••••••• 

Res.ular .Ar'my' 0 •• C • 0 0 0 • " • " 0 e • 0 ••• fI •••••• u •• n 

Reorganization temporary ... ~ .......... '"., 

Selectees .... II • " 0 0 ••• II II e " (I" II /I • ••• II • •• II ••• II 

Temporary grade i~ 


Women's Army Corps ., ...•...•.............. 


ARMY RETIRING BOARDS: See Boards of Officers; 
see also Retirement under Personnel titles. 

ASSISTANTS JUDGE ADVOCATE GENERAL: See. Judge 
Advocate General, Office of The. 

BOARDS OF OFFICERS 
Additional types 
Charts . fI .' •••••••••••• 0 .......... ., ., D • II .~ •• 0 • 0 
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III - 10 

III - 5, ]5 

III - 14, 15 

III - 7 - 9 

III - 16, 17 

III - 16 


V . 51 - 52, 
VI-6-8 
VI - 6 

VI 38 

VI - 35 - 38 

VI 13 - 17 

VI - 29 

VI 35 - 37 

VI - 6 - 8 

V 3, et seq. 
V 3, 4 

VI - 53 
VI - 42 - 43 

V - 47, et. seq. 
V - 49, et seq. 
V - 4, note 3 
V'- 52, 53 
V - 20, et seq. 
V - 34, et seq. 
V - 42, et seq. 
V - 41 

III - 5, 6 
V - 7, et seq. 

III - 6, note 4 
V - 49, et seq. 

VI - 7 - 8 
V-53,54 

XI - 9 - Jl, chart 
XI - 5 - 11 



Classification .........•.....•... 000 •••••• VI - 24 
Connni tment boards .• 0 0 ••••••• 0 ••••••••••••• XI - 7, chart 
Courts of Inquiry .•.•..•...•...•...•.•.••• XI - 7, chart 
Disposition VI - 34,1101••• """ •• II 11.0. 11 ••• 0 11.00.0.0 •• 0 

XI - 9, chart 
Efficiency VI - 33, 

XI - 10, chart 
Forms 

Connnitment XI - 17 - 21 
General 0 0 II II 0 0 0 II • Q • 0 " • 0 II • 0 • II • 0 II II 0 " •• 0 II •• XI - 12 - 13 
Reclassification .........•...•.....••.. XI - 22 - 24 

-Retiring II. II • Q 0 " • " II • II •• 0 (I II • II •• II 0 " " II II II II • II XI - 14 16 
• " •• IISection VIII ..... 01 " 0 ••••••• 0 0:" II ••• XI - 25 - 27 

Generally 0 II • Q II • II • 0 •• II • " 0 • II Q II " •• 0 ••• 0 0 • II II •• XI - 3 - 5, 7, 
chart 

Reclassification .. " •.............•.......• VI - 36, 37, 
XI - 7, chart 

Removal from active list ............••.•.• VI .. 33 
Retiring 0 II II II II II II • • II " •••• 0 VI - 22, 23, 32, II II II • • •• II • ••• II II II II •• 

34, 35, 
XI - 7, chart 

Section VIII boards .•...•.••.........•..•• XI - 7, chart 

BULLETIN 
Judge Advocate General, of The •••. 0 III 35, 36••••••• 

BULLETINS, WAR DEPARTMENT 
Content II. II C C' II II • II • " II CI 0 II • II II II • II II • II II 0 •• 0 • ,•• II • II III - 26, 27 
Fo~t ." II II 11'11 • II II II II II II II II 0 II II •.p • II • '! • " " ••• ' II II • 11·0 • III - 27 
Indices and compilations ••...•.....•.•...• III - 29 - 31 

CAVAJ.F..Y 
Composition v - 10 

CHAPLAINS, CHIEF OF 
Duties v - 18II II II " II • 0 " II II II II II • II CI •• 0 • 0 Q II •••• II II • II II II II II II 

StatUB V - 18II II II C II Q 0 II II II 0 II II II II • II 0 II 0 0 II II II II II " II II • II • II II 0 '0 

CHARTS 
Allowances, connnissioned officers' 

subsistence and rental ••...•..•...••••.•. VIII - 43 
Boards of Officers 

Addi tional types ........•.....•..••...• XI - 7 
Principal" types .•.•.. , ............•.... XI - 9 - 11 

Discharge of enlisted men .•.•.•...•...•..• VI - 57 

Org~nization, Military Affairs Division, 

Office of The Judge Advocate General ..... II - 5 
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••••••• 

Pay 

Commissioned officers VIII - 39 

Enlisted men . 0 • 0 • 0 0 • 0 0 • fI 0 •• 0 •• 0 0 ••••• 0 • VIII - 45 

Warrant and flight officers •••. e VIII - 41 


CHEMICAL WARFARE SERVICE 
Compos1t 1 on .. (I •• 0 • It • • ••• 0 0 v - 170 ••••• 0 ~ ••• 0 0 • •• 

•Furlctlons ......................... 0 0 ••••• V - 17 


CIRCULARS 

Announce changes in Army Regulations •••••. III - 26 

Content ................ 0 • • III - 25, 26
••••••••••••• 0 0 e 

FoI'lIlat ... '. . . . . . 0 III - 25••• 0 ••••• 0 •• '. • • • • • • • ••• 0 •• 

Indices and compilations ••••••••.•••••••.• III - 29 - 31 

CITIZENSHIP 

Administrative procedure ••••••••••••..••.• VII - 13 - 16 

By birth . 0 ••••••••• 0 •••• 0 CI • 0 • 0 0 0 •• 0 0 • 0 0 0 • 0 VII - 3 - 4 

By naturalization ••••...••••..•••••.•••.•• VII - 4 - 16 

Derivative naturalization .••••..•••.••.••• VII - 4 - 5 

Distinguished from "nationality" .•.••••••• VII - 3 

Duties of post commanders •••••••••••..•••. VII - 14 - 15 

Expeditious naturalization for 


servicemen . 0 0 •••••• 0 0 0 0 •• 0 • 0 •• 0 0 0 • 0 • 0 •• '. 0 VII 9 - 16 
Forfe!ture ... 0 0 0 ••• 0 • 0 • 0 ••• 0 0 0 • 0 0 0 •• 0 ••••• VII - 17 - 18 
Immigration and Naturalization Service •••• VII -,7, 11, 14 - 15,

16 
0 0 • 0 0 •• 0 •• 0 0 0 0 0 0 0 0 • 0 0 0 •• 0 0 0 0 0 0 • 0 0 ••Loss of VII - 17 - 19 


"Nationality" defined ••••••••••••.••••.••• VII - 3 

Naturalization procedure, generally ••••..• VII- 5 - 8 

Naturalization requirements waived 

for servicemen 0 0 •• 0 0 0 0 0 •• 0 0 0 0 • 0 • 0 • 0 • 0 0 • • • VII - 9 - 16 

Overseas procedure •.••.•••.••••••••••••••• VII - 16 
Relaxation of requirements for special 

0 0 • 0 0 ••• 0 0 0 0 0 0 • 0 • 0 • 0 ••• 0 0 0 • G • (I • 0clas 8 e 8 • 0 VII - 8 - 9 
RenUIlclat:i.on • (I 0 I) ••••• 0 •• 0 0 ••• 0 0 0 •••• 0 •••• CI VII - 18 
Revocation VII - 18 -:- 190 C ••••••• 0 ••••• 0 00 •• 0 0 ••• 0 ••• C •• 

Second War Powers Act VII - 9 - 12 

COAST ARTILLERY CORPS 
Army Mine Planter Service V - 10, note 15 

, Composition .............................. . V - 10 

COMMISSIONED OFFICERS 
Acceptance of appointment VI-8-9 

0Acceptance of promotion ••.•.•••••••••••••• VI - 20 - 21 
A~de pay .. 0 • • • 0 • • • • • • • • • • • • • • • • • •••••••••• VIII - 16 
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•••••••••••••••••• 

Allowances (see also that title) 

Monthly rates .•..... 
0" •••••••••••••••••• 

Rental .•.•••• 0 0 •••••• ~ ••••••••••••••• 0 • 

Subsistence ••••••• .a 0 •••••••••• '•••• e" •••• 

'!ravel • 0 0 • 0 • 0 •••••• 0 ••••••••••••••••••• 

Uniform and equipment •••••••••••••••••• 
Appointment 

Acceptance required •••••••••••••••••••• 
Army of the United States •••••••••••••• 
National Guard of the United StateE! •••• 
Officers' Reserve Cor;ps •••••••••••••••• 
PoethlllDOue •• 0 •••• 0 •••• 0 •••••••••••••••• 

Regular .Army' • Q ••• 0 ••• 0" ••••••••••••••••• 

Base pay •• 0 • 0 • • ••••. 0 •••••••••••••••••• "0 ••• 

Bonus to Ai~ Corps Reserve officer 
released from active duty •••••••••••••••• 

Certificate of service •••••••••••••••••••• 
Date of ratlk o. 0 • 0 0 • 0 • III • 0 III III 0 III III III III III III III • III • III • III • III 

De facto officers ••••••••••••••••••••••••• 
Discharge 

Army of the United States •••••••••••••• 
National Guard of the Uhited States •••• 
Officers' Reserve Corps •••••••••••••••. 
Regular .Army' III III III 0 0 III 0 0 0 III 0 •• III • III III III III III 0 III • III • III III 

Dismissal III III III III 0 0 III 0 0 • III 0 III III • III • III III III III • III III III • III III III III III III III 

Dropping from the rolls ••••••••••••••••••• 
Equalization of r.etired pay ••••••••••••••• 
Forfeiture of retirement pay •••••••••••••• 
L1m1ted service· ·0 III o· III • 0 • III III • III 0 111'111 • III III III 111.111 III III III III.• •.. " 

I..ongevity pay 0 0 0 III III 0 III 0 0 III 0 III III 0 III • III •••••••••• 0 • 

Moiirlt pay 0 0 0 0 • 0 0 0 •• 0 • 0 ••••••••••••••• 0 0' 0 • '. 

Oath of of'fice .0 0 • 0 CI •••• 0 0 0 0 •••••••••••••• 

Officers' Reserve Corps ••••••••••••••••••• 
Pay (see also that title) 
Pay and allowances, monthly rates .•.•••••• 
Pay' on leava .•••• 0 0 0 •• 0 .' f! •• 0 • 0 ••••• 0 • • • • • • 0 

Pay when honorably discharged ••••••••••••• 
Pay when placed in Class B •••••••••••••••• 
Pay when sentenced to dismissal ••.•••••••. 
Pay when "wholly retired" •••.•.•••.••••••• 
Posthumous appointments and promotions •••• 

Promotion 0 0 0 0 CI 0 • 0 .• CI • CI 0 •• 0 0 a ••••••• 0 ••••••• 

Promotion,. posthu.m.ous •• 0 

RWlk • CI 0 0 .0. 0 0, 0 0 a CI 0 • 0 ., • 0 •• 0 •••••°,0 •• 0 0 0 ••• 0 0 • 

Reclassification a a 0 0 0 ••• a ••• a 0 • 0 0 0 • 0 •••••• 

VIII - 43, table 

VIII -49 - 52 

VIII - 55 - 56 

VIII - 59 - 63 

VIII - 69 - 70 


VI - 8 

VI-6-8 

VI - 5 - 6 

VI - 4 

VI - 11 - 13 

VI-3-4 


vIII - 5 - 6 

VIII - 22 

VI - 38 

VI - 13 - 15 

VI-9-ll 


VI- 35 - 38 

VI - 33 - 34 

VI - 35 

VI - 31 - 33 

VI - 38 - 39 

VI - 39 

VI - 26 

VI'- 25 - 26 

VI - 23 - 24 


VIII - 8 - 9 
VIII - 16 - 17 

VI - 8 - 9, 21 
V - 42 - 46 

VIII - 39, table 
VIII - 25 
VIII - 20 - 21 
VIII - 20 
VIII - 21 
VIII - 19 - 20 

VI - 11 - 13, 
X - 15. - 16 


VI - 17 - 21 

VI - 11 - 13 

VI - 13 - 17 

VI - 30, 32, 33, 


35,37, 
XI - 7, chart, 22-24 
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• • 

Relative rank .... ".""" .. '.. , . , 0 VI - 13 - 17•• , 0', " • , ••• , 

Removal from active list ..... " ...... ' .... . VI - 24 - 25 
Resignation . 0 •• 0 ",. 0 •• , • , 0 ••• " • , , •••• 0 " " , •• VI - 27 - 30 
Resignation "for the good of the service",. VI - 29 - ~O 


Retirement ". 0 
 • 0 • " ••• , •••••• , •• , • " • , • , ••• 0 • VI - 21 - 26. 32, '3 
X - 12 - 14 

Retirement pay VI - 25 - 26, 
VIII - 17 - 19, 

X - 13, note 2 
Retiring boards VI - 22 - 23, 34, 

XI - 7, chart, 
14 - 16 

Retroactive appointment prohibited ."." ... , VI - 10 
Right to pay awaiting final action 

on sentence .,,,.,,,,.,, .. ,," <' VIII - 33 

~> • (I • ~ (I ~ " 0 • • • (I (I 0 • tI (I II " <) 0 n (' ., • II 1'1 

" , • , , • " , , 0 , , , •• " , 

"0"0"'" ••- •• , •Separation from the service VI - 27 - 39 

stoppages of pay ..•. ".,," 0 VIII - 29 - 30
• , •• , , " • ; • ~ •• ~ ••• 

Temporary appointments in Army of 

the United States ." •. " ...... V-51 - 52
0 0 " ••• ;, •••• 0 0 

COMPILATION 

General Orders J, Bulletins and 


Circulars .. 0 ... (I 0 1) 0 n r, 0 (I (I '1 ~ • 0 (10 • 0 • e • " (I "" (I CI (I 0 (I (I III - 29 

COURT OF INQUIRY 
Procedure 0 0 • 0 • 0 • 0 • , 0 " • 0 • " • " • " 0 •• 0 • "',, , , 0 • 0 • XI - 7, chart 

, "Right to be heard by .. " ..... 0 .... "" ... 00 VI - 33 

COURT-MARTIAL FORFEITURES 
Effect of family allowance statute ....... . VIII - 73 - 92 
GeIlerally o. 0 " - G 'I " " • Q • ') n I) C I') • (I (.0 0 0 ., 0 110 C 'J II n (I 0 /'I (I YIII - 32 35-

Limitations VIII - 34
0 •• " ••• 0 • 0 , " • 0 0 , • , •• , , • 0 0 0 "" , , 0 

Remission . 0 0 " , , ' •• , • , " • " •••• , , , , 0 • , • ~ " " 0 0 0 VITI - 34 3')-

DEATH GRA'l'UITY 
Absence without leave """ .. ,.""" IX - 7 - 80 , 0 , • , • , • 

Age of children """""."" ... "".".".,." -, . " . , , IX - 12 - 13 
Am01,Ult payable .".". 0 " • , " " " " -, " , • -, • ,; , , •• , " , " IX - 6 - 9 
Basi.c s tat ute .,.",'".-,'" n IX 3, • • 0 • " 0 0 • 0 • 0 • 0 0 , • " , .. 
"Children" defined "''' ... '.0''''''" •• ",. n , • IX - 11 ... 12 

Computation of amount ~. '," , . , . , , , 0 , " , .. n , 

, 

n IX - 6 ... 9 

, • , , , , , , ' • " ", , 0 , , • " 0 , ,Death defined ., ... ,," n IX - 4 

0 , ~ 0" .. •• ~"Dependent" defined """." ... """ .. , • , n IX 19 - ~1 


Designation 

Children ." n n, , • " •• no" , , .. n " , " 0 0 , o. , • , , , • IX - 13 - 14 

, ,Dependent relatives "", ... "." .. " ",0 , , , , IX - 14 ... 16 
Formal requirements 0"" ... ""'., •• ,.",.,, " • IX ... 16 - 18 
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IncoDlplete -:> Q 0 .. .. :) <lOu') 0 0 n 0 .., -r),1 0 U 0 0 :) ... ... • 0 • 0 • 

Requirement 0 Q 0) -J U • iJ " :.J oJ :) 0 ,1 gOO n 0 0 0 0 0 0 r~ 0 C' 0 " 

Revocation (> C' r> n " ~ ~ <l 0 f) 11 v '" _.' 1 ., ., ,> 'l .. Q " Go (') 0 \ 0 ... ., 

Wi~e a 0 • l' 0 ~, • () " Q ,: 0 " 0 un" ., ., ,) r. ,I ., (i U <) 51 0 0 • iI 0 n :l 0 

Foster children ,",.," 0 •.' , , " " 0 " , , , " 0 , 0 0 0 c. , , 

Il1egitimate children ,. 0 ., 0 •• 0 , • 0 , 0 • " , " , 0 • 

Improper action of beneficiary ,'0"0"",, 

Insurable interest in relative .'0"'0000" 

Line of d.uty standard 0" 0 0 " 0 0 • " '. ,•• 0 0 • , • , 0 , 0 

Marriage of children '"' c " ••., 0 , • , 0 • 0 • ".' " " • 0 

Misconduct ... " 0 n ., Q " " " 0 • Q " 0 • u .., • " n " 0 0 no. 0 ... .;, " " n 

Missing persons "0. n 0 iI " 0 " 0 } Go 0 " _' f) 40' 0 " 0 0 0" 0 -, n 0 

Nature of right '0 0 • 0 • " , , c , • 0 " 0 • , 0 •• 0 ••• , •• 

Personnel covered , ..,.",,,,,,,.".,, 0 , 0 • " • 0 • , ., 0 , 

nPay'~ defined c " u .., } 'J ,-.... ~ 0 0 0 Q ., "0 :-. :) .' .") ., :J ., " " .. 0 :-. 0 

Reduction of pay "0." 0 • , , , , 0 • 0 , c. , " , 0" •• 0 • , ; 

Reports of death " ..• , .. ,.. 0 " , , , ,. 0 • , , , , •• , •• 

Sentence of dishonorable discharge,. c, , " , , , 

To whom payable .. c, 0 •• , " ••, , " , • 0 • c' •• 0 , ••• 0 •'" 
Vested intere8t in ,.," 0 .. , • 0 ., 0 • 0 • , , ., , 0." , , , ° 

When payable "." c , • , " 0 " , , , , 0 • , •••, , • , " 0 • , ' " , 

~1Widow!~ define<;i .",,," ..,",, ,. , ' , ., , , , . " , ' " • ,0 ., , 

DECEASED PERSONS 
Burial expenses ,,'c, C , ., ., ,. " .. 0 " , • , " 0 " " " , ••• 0 • 

Death gratuity see that title0 

Disposition of Effects 
Bas i claw () c: 0 '.1 ,} U 0 ,~ Q () ~ () Q • () ., 0. 51 0 • 0 0 0 Q 0 0 0 0 0 " 

n Crunp or quarters" ,,,,., 0 , 0 0 • 0 • , • , • 0 0 ••• 

Delivery of effects 0'00.0, ••• 0, ••• , ••• , 

Distributeeu llllkno'WTI ",.00 •• """ ••• 00" 0 0 • 

l1Effects" defined ,0.' ,c 0 • < <, 0 • " • 0 • " '••• , 0 0 • 

IlLegal representative" defined "'c, 0 0 ,, " 0 

Local debtors and creditors "•...• 00.".' 

Persons dying outside c9w1try o. 0 ."0' , 0 0 

Persons to whom delivered" 0 > o. ,. 0 0J 0 0"" 

Procedure with will ." 0 " • , • , • , ••• 0 • , , " •• 

Proceeds of sale '.'""""'" 0 • , " • " • " 0 0 0 .' , • 

Property purchased on conditional sale . 
Property purchased subject to lien " •. 0 0 

Sale by 8UIl'lIll<1ry court "" 0 , " • , • , • , • " , c, • 0 • 

Securing of effects .. ,,".,. 0 , ., , , " , ., " 0 , • 0 • 

Shipment from overseas 0 0 0 • 0 'c , ., 0 •• 0 " " , " 0 

Summary court's jurisdiction """'0'0" 

IX - 17 ..: 18 
IX - 10, 11, 14, 

15, 16 
IX 18.., 

IX - 10 - 11 

IX -:' 11 - 12 

IX - 12 

IX - 22 - 23 

IX _. 19 - 20 

IX - 19 - 21 

IX - 12 "" 13 

IX - 4, 


X - 19 - 21 

IX - 23 

IX - 21 - 23 

IX - 4 - 5 

IX - 6 ~ 7 

IX - 8 

IX - 3 - 4 

IX - 8 

IX - 9 - 21 

IX - 22 

IX - 3 - 6 

IX - 9 - 10 


X .. 10) 11 

IX - 24 - 26 
IX- 29 
IX .- 33 - 35 
IX - 35 - 38 
IX - 28 - 29 
IX - 30 - 31 
IX - 31 " 33 
IX - 28 
IX ~. 33 
IX - 33, 34, notes 

10, 11 
IX - 37 - 38 
IX - 32, note 3 
IX - 32, note 3 
IX .. 36 ~, 37 
IX - 31 
IX - 34 ... 35, 36 
IX - 26, 27 
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Transfer of title ..•...........•....... IX - 27 
When neither widow nor legal 
representative is present ............ . IX - 31 - 38 

When widow or legal representative 
is present .•......••............••.... IX - 28 - 31 

"Widow", meaning of .....•.•............ IX - 30 
Effects - see Disposition of effects, this 
title. 

DIGEST OF OPINIONS OF THE JUDGE ADVOCATE GENERAL 
Bulletin of The Judge Advocate General .... III - 35, 36 
Content ..........•.........•.............. III - 33, et se~. 
Earlier editions ......................... . III - 32 
Numbering system ..• '...................•... III - 34 
Supplement I ........•..................... III - 34, 35 

DIGEST OF WAR DEPARTMENT DIRECTIVES, ETC. 
Content ....................•.............. III - 30 

DISPOSITION OF EFFECTS: See Deceased Persons; 
see also Missing Persons. 

ENGINEERS, CORPS OF 
Composi tion .............................. . V-II 
Functions ..•.............•................ V-II 

ENLISTED MEN 
Allowances 

Enlistment VIII - 68 - 69 
Rental, station ....................... . VIII - 53 - 54 
Rental while traveling ................ . VIII - 54 - 55 
Subsistence, station ....•..•........... VIII - 56 - 57 
Subsistence while traveling .......•.... VIII - 57 
Transportation of household goods ..... . VIII - 64 - 67 
Travel ................................ . VIII - 63 - 64 

Arms ~ualification pay .....•.....•........ VIII - 15 
Assignment to units ...................... . V - 53 
Base pay ........•......................... VIII - 7 
Constructive enlistment ........•... '....•.. VI - 41 
Date on which pay and allowances begin ... ~ VIII - 24 
Discharge 

Authori ty to order .................... . VI - 54, note 1, 

57, chart 


Character rating .......•......•..•..... VI - 55, note 2 

Chart ................................. . VI - 54 - 57 

Effective date .....•...•.........•..... VI - 55, note 3 

Form of certificate .....•.........•.... VI ,- 57, chart, 


X - 23 - 24 
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Gt:'01lIlds """ ., 'I ., :l <;II 0 1'1 0 " 9 GO'" 0 Gf:' .. & 0 • :: (II IJ (;I I) ., • I.> '" 

Donation to men discharged for fraudu
lent enlistment • 0 ••• , 0 , 0 00' •• 0 , ."•• '0' 0 , , , 

Donation to men dishonorably discharged ". 
Eligibility for enlistment '00"'0"""'" 

Enlisted Reserve Corps". 0 , '" ' •• , 0 , , • , •••••• 0 

'Erllistment ,,:') () It Ct 0 0 .. " (I :') 0 0 (I I) 0 " 0 " • It co • 0 • 0 t'I 0 0 Ct 0.. 
Extension of t.erm of service 0""0.0".0'. 

~lough pay 'l 0 " " " ••• ~ " • " (I 0 II ~ 0 " 5 0 " • I) • II U 0 " 0 0 

Inductees .. .,,, .. ., .. ~ ~ . 0 .., ~ " (I () 0 0 • 0 Q 0 ... 0 •• 0 , 'l·o 0 I)'" 

Induction of selectees .... , " , 0 
 , 0 " 0 • , ••• , • , 

Longevity pay I' 0 " It (II (I .. (I (II Il 'l () 0 !"I • ~ III 0 " • 0 0 0 0 0 • " 0 0 

Making good time lost ,.' 0 0 , , , 0 ••••• , • , • , • , 

Noncommissioned officers 
Appointment :) flo '1 I') 9 0 ~ n .. 0 " 0 ., .,'l 110 0 " I' ~ co (J Qo " fI 0 I) • 

Posthumous appointment and promotion ", 

Reduction 0 0 " 0 0 ~, n ~. 0 (J 'l 0 0 0 ., 0 0 (I I) 0 0 ., 'l i"I • II " ., " (I 

Warrants, issuance discontinued """0.' 

Pay - see also that title 
Pay, monthly rates ... 0 0 • , .' , "' , • , •••• 0 , , 0 , • , 

Period of enli-stment ",",.", 0 , • 0 00 00 0 0 , • • , 

Retention in service for medical care ..• 0 , 0 

Retirement 
Cholce of pelwion or retirement pay 0'.' 

Disability .".,.,." 0 • , , •• c••• 0 • 0 , , • 0 • 0 • 

IJength of' service only . 0 • 0 0 , , • , , , • , , •• , 

Retirement pay -.' 0 , , • 0 0 ." , •• , • 0 , ••• 0 , •• , ••• 

Right to pay Hv.;-ai ting trial or result 
of trit:J,l. ~"} .. ," woO, ...... ~, ., ..... ,.. " " " 0 '" ., .. • (II /)0 " 1'1 D .., " 'l • 

f3electeen -. '1 " :> .... " • .) 0 (' 0 0 ~ 0·" ~ 'l 1'\ •c.." .. " "1 , .., " ? II ., ., n l ., 

stenographiC pay.,,,,, > , " "' , , , 0 , , •• , • , , 0 , • , , , , 

stopp:-iges of pay ,,,.,,,.,,",.,,,,,,.,,., 0 0 , ••• , , , 

Term of service extended "0' no" ••• , 0 • , , , , , • 

Wartime enlistments without component '0", 

EtfLIS'l'ED RESERVE CORPS 
Active duty .. , 0 •., ,-, • " 0 " '.' " " • 0 , • , , , ...., , , ,. c, , • , 

Compos i tion . c , , , " " , , • , , 0 ., n , , ..... , , " • , ••• " , 

Enlistment in "",".,,,,,,,,,.,,,,,,,,,,,,,.,, '." , , . , 0 • 

Extension of term of service "." 0 , , , , , , , , • 

Inducteen rel,eased to arrange affairs '0'" 


Maximum active duty in peacetime ,."., .. ,n 


Medical tretLtment in pea~etime .".,00","0 
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VI - 57, chart 

VIII - 22 - 23 
VIII - 21 

V-53, 
VI - 40, 41 

V - 47 - 48 
V - 39 - 41 
X - 22 

VIII - 25 

V - 49, 50 


VI - 43 - 47 

VIII - 9 - 10 


X '"' 16 - 18 


VI - 48 - 49 
VI- 12 - 13 
X - 16 

VI - 49 - 50 
VI - 48 

VIII - 45, table 
VI - 40 
X - 21 - 22 

VI - 52 - 53 
VI - 51 - 52, 
X - 14 - i5 

VI - 51 
VI - 53 

VIII - 33 
V - 49 - 50 

VIII - 16 
VIII -, 30 - 31 

VI - 41 - 43 
V - 52, 

VI - 40 

V - 48 

V - 47 

V - 47 


VI - 42, 

X - 42 


VI -'47 

V - 48 

X - 12 




Organization into units •••••••• ,., •••..••• v - 47 - 48 
Separation from the service •••.•..•••.•••• V - 48 

ENLTSTMENT: See also Enlisted Men; Enlisted 
Reserve Corps 
Constructive ...••••....•..•.••••.•..•••••• .; VI - 41 
Contractual nature •••••..•.••••...•..•.••. VI - 39 
Current policy , .••.•••••......•••.••.••••• VI - 40 - 41 
Dllrat1001 ........... ••••• 0 0 a • II CI 0 ..... VI - 40,0 •• " CI I,l • 0 

X - 22 
Eligibility ••.•••.•.•.••.••.••...••••••..• VI - 40 
Oath ......,.... D.O.·OII"·~O.O •• " •• o·.o.o.o ..... . VI - 41 
Regular Army •••• , •• '.' ••••••••••• , ••••••••• VI - 40 

FIELD ARTILLERY 
Composi tion •....• ,. 0 •••••••.~ •• , ••••••••••• V 10-

FINANCE DEPARTMENT 
Composi tion . 0 •••• , • , •• , " ••• 0 • 0 •••••• , ••••• V - 15 

••• , , •• , •••Functions ..... , .•... ,., •.. " .•• 0 V - 15 - 16 

FLIGHT OFFICERS~ See Warrant Officers 

GENERAL ORDERS, WAR DEPARTMENT' 
Content , 0 ••• o ••••••• 0 , • , ••••• , •• , , ••• 0 , <' " • III - 28 
Effective date ....... ' •. 0 , •• ; " III - 29
••• 0 0 , ••••• " 

Format .,., ... 0 III - 28" 0 •• 0 • " 0 •• " • ' ., " •••• c •• " • ~ , •• , 

Indices and compilations III - 29 - 31 

GEJlJ1i:RAL STAFF CORPS 
Chief of' Staff .. , .• , .. " •. , , , , ? v - 12 - 13• , • " • , •••••• 

Composi tion ..... ,' ..... " ..... "". ,,' , ... , . " . , . V - 12 - 14 
FunctioIls . 0 0 •• , • 0 •• » ••• 0 0 •• ,> • , c • ? • 0 •• , ..... V - 12 - 13 
General Staff with troops .•. 00 V - 14••• 0""'000 

War Department General Staff •. 0 ••••••• 0.'. V - 13 

INDICES 
Bulletins III - 29 - 31 

, "Circulars .'., ... , ••• '" .. «.,. " • , ••• 0 •• • " • III - 29 - 31 
General, Orders .. , •...• , ... ,. 0 , , ~ • 0 , ••••• , • III 29 - 31-

INDUCTEEt): See Selectees; Enlisted Men
• 

INFAN'ffiY 
Composi tion , ... , ... , 0 , •• 0 •••• , , • 0 , • , •.••••• v - 10 

INSPECTOR GENERAL' oS DEPARTMENT, THE 
Composi tion , ..,' ..•. v - 14c • ,. 0 •••, ••••• 0 • 0 •••••••• 
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J1JDGE ADVOCATE GE.NERA.L' S DEPARTMENT, THE 
Compos!t10n ........ II • I) 0 • 0 • 0 0 0 0 • 0 • 0 II • 0 II • 0 0 0 


Furlctions" 0 •• 0 •• 0 • 0 • II •••• " 0 0 0 e 0 0 •• 0 0 0 • a • 0 •• 

J1JDGE ADVOCATE GENERAL, OFFICE OF THE 
Assistants Judge Advocate General •••••••• ~ 

Boards of Review o. II 0 0 II • " 0 ••• 0 0 •• 0 0 a 0 0 • 0 0 0 • 

Claims Division 00000.0., 0 •• 0.0 0 0.000.0.0.0.0 

Compos i tion 0 0 0 •• 0 • 0 • 0 " 0 • 0 • 0 0 0 0 0 0 0 0 0 " 0 • 0 0 • 0 

Contracts Co-Ordinator . 0 • 0 ".0 • 0 • 0 0 0 ••• 0 0 •• 0 

Contracts Division ..•• •g • •• 0 •• 0 • 0 •••••••••• 

,Control BrWlch . e 0 0 0 0 00 0 • 0 0 0 • 0 0 0 • 0 • 0 • II oli II 0 0 0 

Executive Divisfon ••.• 0 • 0 ••••••• , ••••••••• 

Furlctions 0 0 0 0 0 0 0 0 0 ; 0 0 0 0 o· 0 0·. " 0 " ., 0 0 • 0 0 • 0 • 0 II 0 

Legal Assistance Branch .·0 ••••• 0 •• 0 •••••• 0 • 

Litigation Division o. 0" 0 o. 0 ~. 0 •.•••••••••• 

Military Affairs Division ....•.••••• 000 ••• 

Military Justice Division .• 0 ••••••••• 0 •••• 

Military Personnel Division .••••••••• 0 

Military Reservations Division .0.0 ••••• 0.0 

Mission .. 0 • 0 ••• 0 0 II •• 0 •• 0 .0 • 0 0 0 0 0 0 •• 0 •• 0 0 • " 

Office of Technical Information .•..•••••.• 
Organization, generally •••..•.••.••.•••.•. 
Patents Divi's ion 0 •• 0 I) 0 .• o •• 0 0 • II " • 0 •••••• a • III 

Tax Division II. 0 0 Q ••••• 0 eo •••• a II •• 0 ••• 0 • 0 •• 

•• 0.0 •• 000.1100.0 ••• · •• 000War Plans Division 

LEGAL ASSISTANCE 
Aid on military matters forbidden ..•. '.0 •• 

Character of service' 0 •• 0 ••• 0 •••••••• 0 ••• 0 0 

Civilian lawyers .0.0 •••• 0 •• 0 ••••••••••••• 0 

Correspondence .... 0 0 0 • 0 • 0 • 0 • 0 II 0 • .., ••• " 0 " " • " 

Establishment and authority ••....•••. 0 •••• 

Form of power of attorney ..•••••.•.••••.•.• 
FoI"lIl. of will ... 0 " iii ... " 0 •••• (I 0 " " II • 0 eo. (I " " •• " 

Functions of legal assistance officers ••.• 
General supervision ...•. ,. 0 •• , , • 0 0 •••••• 0 •• 

Judge advocates as legal assistance 
officers .". Il • CI • " • " iii " • .., It " ., 0 " " " " 0 •• " • " 0 " " 0 " 

Legal Assistance Branch .. ,', •....••.•...•• 
Military persormel ". 0 •• 0.0' 0 ••••••••••••• 

Office facilities, location, hours •. 00 ••• 0 

Qualifications of legal assistance 
officers 0"" 0 OJ 0 • iii , 0 eI • 9 Q ::I ••• 0 " " II " 0 • 0 • 0 " 0 • 0 " 

Plan of organization ' •. 0 •••••• ' •••• 0 •• n ••• 

v - 14 
V - 14 - 15 

I - 5 - 6, 
II - 6 
I - 12 
I - 8 - 9 
1-5 
1-6 
.1 - 7 
I - 10 
I - 10 - 11 
1-3 - 5 
I - 10 
1-9 
I - 8, 

II - 4 - 6 
I - 12 
I - 12 - 13 
1-7 - 8 
1-3 
I - 10 
I -3 - 13 
1-9 
1-6 
I - 12 

XII - 8 
XII - 6 
XII - 4 
XII - 0 

,.. 

XII - 3 
XII - 11 - 16 
XII - 9 - 10 
XII - 5 
XII 3 

XII - 7 - 8 
I - 10 

XII'~ 4 
XII - 5 

XII - 4 

XII - 3 
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Sponsorship and purpose XII - 3••••••• 0.0·••• 0.0 ••• 

LINE OF DUTY 
Absence with leave .•.....•..' ........•...•. X 56 58 
Absence without leave .................... . X-58 - 60 
Army Regulations governing ...•.......•.•.. X - 34 - 37 
Arrest and confinement .....•...•••...•.••. X - 60 - 63 
Confinement by civil authorities ..•.. X - 62, 69 - 700 •••• 

Defined in Veterans' Regulation .... X - 80' ••••• 

Desertion .... 0 I) .. 0 .. 0 .. 0 0 0 .. 0 0 0 0 0 0 0 .. 0 0 0 ...... 0 .......... X-59 

Disease contracted before entry into 


service X - 70 - 73
0 .. 0 -. 0 o' .... 0 .... 0 0 .. 0 ...... 0 0·0 0 0 0 0 .... 0 0 .. " .. 0 .. 

0 ...... 0 .. 0 ...... " .. 0 ...... 0 ...... 0 .. 0 .. e ...Earlier concepts X - 27 - 30 

Effect of recent changes to Army 

Regulations X - 35 - 37
0" 5 0 0 0 0 .. 0 .. 0 0 .... 0 ...... 0 ........ 0 0 .. 0 .. 0 .. 


Evidentiary instructions .. 0 •••••• ,., X - 83••••• 0 

Final action in service command X - 78 - 79, 8200 ••••• ' ••• 

Finality of determinations .....•...... X 850 •• 0 

Furloughs and passes ..........• X-56 - 58
0 •••••••••• 

Historical background _'0"""'0"""'00 X - 26 - 34 
"In active service" distinguished ........ . X - 27 
"Incident of service" defined .0 .......... . X - 13, 14, note 4 
Irregulari ties in procedure 0.", 0 , .' •• 0 • 0 •• X - 84 

Meaning generally ....... " •••• 0 X - 25 - 26
0 ••••••••••• 

Measure of proof X - 84 - 850' 0 0 .. 0 ......... 0 .. 0 .... 0 0 ...... 0 ........ 0 


Misconduct X .- 170""" 0 0 0 0 0 I) 0 0 .. 0 0 .. 0 .. 0 ...... 0 .. 0 ...... 0 .. 0 0 

Breach of disCipline X - 46 47o. 0 ••••••••• o •• 0 ••• 
Conduct contrary to "good morals" ....•.• X - 47 - 48 
Generally X - 41 - 420 .... 0 .. 0 .. 0 0 0 0 0 .... 0 0 .. 0 ...... 0 ............ III 0 


••••••••••• 0Gross negligence ...•... 0 ••• X - 49 - )1 
Intoxication .. 0 .. 0 0 .... 0 .. 00 0 .... X-51 - 530 ...... 0 0 .... 0 " 0 0 .. 

Proof of suicide . 0 ••••••••• 0 ••••••• 0 • 0 • X-55 - 56 
Sui c i de 0.. 0 0 .. .. .. .. 0 .. 0 .. 0 0 0 0 0 !) 0 .. 0 .. 0 .. 0 .. ! .. 0 .. 0 .. X-53 56-
Violation of civil law ...... ,' ......•.•. X 48 49 
Violation of orders . 0 ••• 0 • 0 •••••••••••• X - 43 - 46 

"On duty" distinguished ............•...... X - 27 

Participation in sports and athletics .•... X - 64 .. 65 

Presumption against misconduct ... •••••••• X - 38 - 40
0 

Presumption against suicide .•...•...•.•• 0. X - 41 - 54 

Presumption of line of duty ..•.•.•.•.••••. X - 38 - 40 

Presumption of misconduot in venereal, 


drug and alcohol cases , ..........•.....•. X - 40 - 41, 52 

Presumption of service origin ..•.••..•...• X - 41, 71 - 73 

Prisoner of war .•........ , ......•........ X - 63
0, 

Private business, employment or 

avocation X - 63 - 65
00"""" 0 0 0 .. 0 .... ., ., .. 0 .. 0 0 0 ...... 0 ...... 0 .'0 .. 

Procedural aspects X - 76 - 870 ••••••••••• , ••••••••••• 
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Procedure in disease cases •••••••••••••••• x - 79 - 80 
Proxima.te cause . 0 •••••• 0 0 •.••• 0 0 0 •• X - 73 - 760 0 • 0 0 •• 0 

Purposes 

Admission to Soldiers' Home •••••••••••• i - 23 

Burial expE3rlses ..... 0 0 '•• 0 ••••• 0 0 •• •. 0 0 X - 10 - 11 

0 0 •••••••••••• 0 •• 0 0 ••••• 0"Death sx-stu1ty· X - ~9 - 21 
Disability benefits •••••••••••••••••••• X -5 - 8 
pomic111ary care .. 0 • 0 • 0 !' •••• 0 • 0 • 0 ••• It 0 0 X - 11 - 12 
Forfeiture of pay for absence •••••••••• X - 18 - 19 
Form of disability discharge •••••• ~ •••• _ X - 23 - 24 
Generally X - 3 - 40 ••• 0 0 0 0 0 0 0 0 • • •• 0 0 0 • 0 • 0 0 .'. 0 0 • • 

Making good time lost •••••••••••••••••• X - 19 - 18 
Medical and hospital treatment ••••••••• X - 11 - 12' 
National Service Life Insurance •••••••• X - 8 - 10 
Pensions .... 0 • 0 0 • r. 0 0 0 •••••• 0 • 0 • 0 I) 0 •• 0 •• X - 5 - 8 
Posthumous appointment and promotion ••• X - 15 - 16 
Retention in service for medical care •• X - 21 - 22 
Retirement of enlisted men ••.• : •••••••. X - 14 - 15 
Retirement of officers •••••••••.••..••• X - 12 - 14 
statutory bases .• o • ., 0 • 0 0 0 0 •• 0 CI • 0 • 0 •••• 0 X - 5 - 23 

Relations unconnected with the service •••• X - 66 - 70 
Report of death x-80-820 0 • 0 •• 0 •• I) • 0 •• (I •• 0 ••• 0 0 • 0 •• 

Report of disease or injury ••.••••••••.••• X - 76 - 80 
Report of investigation, form of ., ••.••••• X - 82 - 83, 87 
Representation by counsel ••••.•.•.•.•••.•• X - 84 
Screening of clear cases ••...••..••••••••. X - 77 - 78, 

81 - 82 
Streamlined procedure ..••..•....•••.•••.•• X - 77 - 78, 

81 - 82 
Suicide - see Misconduct under this title 

MEDICAL DEPARTMENT 
COnrpOB1tion 0 ') Q ") 0 •• 0 0 0 .... :) :l ••••• 0 • 0 ., • 0 0 ., • 0 0 0 v - 16 

MILITARY AFFAIRS 
Defined ('1 coo. " • C'l • " no" • I) III 0 •• 0 •• 0 0 • 0 0 • ., •• 0 " 0 • II - }, et seq" 
Department, The Judge Advocate General's 

School . 0 0 0 () 0 0 :) I'l 0 " ... ., Q .., r> I) 0 ., 0 0 • 0 • 0 •• 0 0 0 0 •• 0 II - 7 - 9 
Division, Office of The Judge Advocate 

General .. I) • 0 • 0 • 0 0 0 .. 0 0 ., ., \'I • 0 • 0 • CI •••• 0 0 0 0 0 •• II - 4, 6 
Introduction and Orientation II 1, et seq.0 r •••• 0 '.0' •••• 
Scope in Office of Staff Judge Advocate II - 6, 7 

MILITARY LAWS OJ.i' THE UNITED STATES, 1939 
Contents III - 3, 40 0 0 • 0 • 0 • 0 0 0 •• 0 0 ., 0 Q 0 0 0 • 0 • 0 •• 0 ., • 0 • ., • 

Earlier editions ~ CI ., • ., ., (I • " 0 • 0 ., ., ., CI 0 ., 0 0 ., • 0 ••• III - 3 
Generally ., " •• c • ., 0 0 ., " 0 ., 0 • ., • •• III - 3, et seq.0 (I • 0 r) " " • III • 0 f) 0 0 

http:Proxima.te


• • • • 

......................
Su.pplement II 0 0 • ~ ••• , III - 5 
Tables ..... 0 ••••••••• 0 ••• ~ • I) • 0 • ., ••••••••• 0 III 4-

MISCONDUCT: See Line of Duty 

MISSING PERSONS 
Continuation of pay and allowances ••••.•.• VIII - 93 - 98 
Death gratuity on finding of death ••.••••• IX -4,23 
Disposition of effects , •.•.•...••.•••••.•• VIII - 95 - 96 
Finding bf death ..... , .•.•.•.•.•.•.••.•••• VIII - 94, 95, 97 - 98 

MILITIA 
Composition .0.0 ••••• a. 0.0. 0 0 0.00 ., ••• 0.' 0.0. v - 4, note 3 

NATIONAL DEFENSE ACT: See also' Army of the 
United States 
Content .•.. o· _ • 0 0 ••.•• 0 0 ., 0 • '. 0 • 0 0 •••••• 0 • 0 •• 0 0 • III - 5, 6 

Pamphlet III - 6
Q 0 • 0 " • CI • ,0' a 0 ••••••• ., • 0 • 0.0 til •••• 0 ••.• 

NATIONAL GUARD 
Administration v - 25o • e •••• 0 • D 0 ~ • 0 • 0 ••• 0 • a 0 e.• a "·0 

Appointment board '.......•.•.••....•...• ,' .•. V - 28 

Appointment of officers and warrant 

officers V - 27
0 II OJ " 0 CI II e • e .... 0 0 0 0 • 0 0 • 0 a 0 • a •• 1'1 • 0 0 0 

Appropriations ................. '........•... V - 25 

Assignment to tactical units ..•.••.....•.. V - 24, 25 

Burial expenses of members .•..........••.. X - 10 - 11 

Call into Federal service .•...•..•..•...•. V - 22 - 24 

Component of Army of the United States ...• V - 21, 22 

Composition 


Generally 0"" 0 • c> OJ 0 til 0 • 0 • 0 • 0 0 0 • 0 • 0 II a _ ? ••• V 24-
Personnel ......•......•.•.....•......... V - 27 - 30 
Units 1;1 ••• .,. G ••••• 0 ., 0 ••• 1;1 • 0 • ') • 0 0 • 0 0 • 0 .., 0 • V 24 - 27 

Consti tutional authority ................. . V - 21, note 3 
Courts-martial system .. , ..... , ••....•..••. V - 26 
Effect of inactive duty on NGUS status .... V - 38 
Efficiency board •...•.. , ......... ,.......••. V - 28 
Enlisted men ,. 0 •••••••••••••• , •••••••••••• V - 29, et seq. 
Federal service ........••......•..•.....•.. V - 31 - 32 
Generally ............... '•.•......... , , .•... V - 20 - 24 
Inactive' 0.·1;1. ~ • i) • ".,,' 0 II ., 0 I) _ o. 0 • 0 ••• OJ 0 OJ • OJ ••• e • V - 27 
Inspections .. , .•. ",., .. "; .•.... ; .•.•....... V - 26 

Liaison between state and federal 

authorities .••. ,0""""".0.""""'" V - 31 - 32 


Medical treatment in peace time .......••... X -12 

Pay and allewances ....•......., .•. 0 • • • • V - 29 - 30, 


VIII - 23 
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Qualifications for appointment of' 
officers 0 0 0 " 0 II •• (I • 0 0 • " •• 0 • 0 0 " " II ., 0 ~ 0 ••• 0 • " 

Regu.l~tiona 0'" a • " " (\ CI 0 • 0 • 0 • II • a " " II a II 0 • 0 ~ 0 • 0 • 

Relationship to National Guard of the 
lJrli ted States 1')' 0 • 0 • 000 • 0.0' • I) 0 0 0 • ., 0 ., • (I • 0 • 

Separation from Federal service •.•.•.••••• 
Status of personnel in active service 
in National Guard of the United States ••• 

'!raining .,. CI • Don 0 0 • 0 0 I) II n .. 0 • " 0 co 1;1 0 " 0 • a 0 0 • 0 • It • 

Use in foreign territory ..•.•.•... ", ...•. 
Use in invasion, insurrection or upon 
inability to execute laws , .•.... 0""'.0. 

Withdrawal of Federal recognition ........ . 

NAT10NAL GUARD BUREAU 
Administration of National Guard .•..•....• 
Agent for state gu.ard matters .....••.•.... 
Fwlctions o. 0 ... " 0 .... 0 0 n II 0.' ... a 0 II • 0 • II a a II 0 II II ' •• 

NATIONAL GUARD OF THE UNITED STATES 
Appointment of ·officers 

Commissioned Officers 
Discharge I)'" 0 0 II ., ,., 0 ., 0 •• II II " • II 0 II • II II •• " II II II 

Discharge for physiGaldisability ..... . 
Efficiency board .,., ....................• 
Relative rank ......• 0 ••••••••••••••••••• 

Retirement pay of higher grade ......•. , 
Composition 0 0 0 n ., 0 0 0 0 0 0 • a • II II •• 0,' • II rt II II • " ., 0 0 0 

Effect of service on National Guard 
s"tatus 0 (\ II 0 0 '? I) • 0 r) • 0 II 0 II 0 II •• II II 0 • 0 • 0 • 0 nil. 0 II 0 0 

Enlistment 00" II ~ • 0 0 0 0 o·~ 0 II •• 00 I) • 0 II 0 ".' II I) II"' II 0 II 

Establishment 0 ~ 0 ••••• , .0 • o ................. 


Federal service .....••..••..•..•..•.•••.•. 
Generally "n 9 0 II 0 0 " a 0 0 0 0 0 0 II 0 ., 0 " I) II • II .. II 0 • 0 • 0 0 0 

Maximum active duty in peacetime .....••••• 
Order into active service of the 
United States .... , .•. ; ..................... . 

Pay and "allowances .•... 0 ••••••••••••.••••• 0 

Persdi-mel II 0 0 ,'0 0 II 0 " " 0 0 • 0 0 0 0 0 • CI CI 0·.• ·0 0 • 0 0 0 " 0 tI 0 

RelatIonship to National Guard qf 
s·everal states 0"''' (0 0 • 0 •••• g • CI II • CI •• 0 •• 0 0 "0 8 0 

Status in National Guard when not in 
Federa.l service 0 0 IJ ., • 0 • ~ 0 0 0 0 • 00 0 • 0 II 0 • 0 (II 0 CI • 

Units ... CI 0 0 go· 0 0 • 0 • (I (I (I 0 0 • CI • 0 CI II 0 0 • 0 • 0 II 0 0 CI •.• 0 0 • 

\ Warrant officers and enlisted men 

v - 27; 28 
V - 31 

Y - 22 
V - 31 

V - 4Q 
V - 25, 26 
V - 24 

V :.. 22 
V - 28 - 29 

V - 25 
V - 32 
V - 17 - 18 

V - 36, 

VI 5 - 6 


. -VI - 33 - 34 
VI - 34 
VI. - 33 
VI -13 - 17 
v'J: - 26 
V - 35 

V - 40 
V - 37 - 38 
V - 34, 3'5 
V .: 38 -40 
V - 34 .. 35 
V - 40 

V - 38 - 40 
V - 40, 

VIII -2,. 
V -36 - 38 

V - 22 

V - 38 

V - 35 
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of National Guard appointed as 
officers in v - 37 

NATIONAL SERVICE LIFE INSURA'NCE 

Automatic granting of policieR x - 8 - 10 


NATURALIZATION: See Citizenship 

OATHS 
Administration for civil purposes •........ XIII - 4, 6 - 7 
Administration generally ............. 0 XIII - 3 - 7 
Article of War 114 ....................... . XIII - 4 
Form of acknowledgment ., ................. . XIII - 7, 9 
Form of certificate of authority ......... . XIII - 8, 9 
Form of jurat .................•......... '."'. XIII - 8 
Military and other Federal 
administration .......................... . XIII - 5, 


Suggested forms ....... 0 ••••••••••••••••••• XIII - 7 10 


OFFICERS I RESERVE CORPS 
Active duty in peacetime ................. . v - 45 
Appointment .................. " ........... . V - 43 - 44, 

VI - 4 
Discharge ................................ . TI - 35 
Inacti ve status ... , ...................•... V - 45 - 46 
Medical treatmen,t in peacetime ........... . X 12 
Personnel V 42, 430 ••••••••••••••••••••••••••• , •••• 
Promotion .,' o ••••• , ••,., ••••••••••••••••••• V - 44, 45 
Purpose .... , ....... 0 ••••• 0 •••••••••••••••• V - 42 

Qualifications ........................... . V - 44 

Relative rank. ,. o ••• , 0 VI - 13 - 17 

Resignation ............... '.0 •••••••••• , VI - 29 

Retirement pay- ........... 0 ................ . VI - 26 

Termination of appointment ' .•.•........... V - 46 

Training .... < " ••• 0 ••••••••••• 0 •••••••••••• V - 42 

OPINIONS 
Arrrulgement of paragraphs ............. , .. . IV - 23 
Authority to render by telephone .. , .. " ... . IV - 3 
Bibliographical material ................. . IV - 9 - 14 

•• 0Classes ................ 0" •••••••••••••• IV - 7 

Dewey Dec imal Sys tem ." ................... . IV - 29 - 33 

Earlier symbols ....... 0 ••••• 0 •••• 0 •••••••• IV - 29, 30 

Errors in form ..........................•., IV- 26 - 28 

Force and effect ............. •••••••••••• IV - 33, 34
0 

••• 0 •Form .............. 0 ••••••• 0 ••• 0 ••••• , IV - 17 - 28 

Form of citation ..... •••••• IV - 15 - 17
00.0 ••••• ' ••••• 0 
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Formal, generally ........................ . IT- 1, et se~. 


Memorandum supporting .................... . IT - 18 - 25 

Miscellanoous ...............•............. IV - 20 - 21 

Oral .............................. 1 ••••••• IT - 18, 21 

Presumption of approval by Secretary 

of War ......•............................ IT - 33, 34 

Processing of written re~uests ........... . IT- 3, 4 
Re~uest from judge advocates in ffeld 

for ..................................... . IT - 5, 6 
Re~uests for, in Office of The Judge 

Advocate General ......................... . IT - 3, 4 
Re~uiring approval of Assistant The 

Judge Advocate General .................. . IT - 7 
Re~uiring attention and signature of 

r(The Judge Advocate General .............. . IV 
Research methods ......................... . IV - 8 - 17 

Staff studies ............................ . IT- 18, 20 

"Streamlined" ............................ . IV - 18 - 25 

Symbols .................................. . IV - 29 - 33 

Written .................................. . IV - 19, 20 


ORDNANCE DEPARTMENT 
Composition ..............•................ V - 16 
Functions ... " ............................ . V - 16 

ORGANIZED RESERVES 

Burial expenses of members ....•........... X - 10 - 11 

Date pay and allowances begin ............ . VIII - 23 

Purpose .......•........................... V - 41 

Statutory authority ....•.................. V - 41 


PAY 
Accrual .................................. . VIII - 22 - 24 
Additional pay ...........................•. VIII - 10 - 17 
Aide pay ..•............................... VIII - 16 
Allotments ......................•......... VIII - 36 - 38 
Arms ~ualification pay ................... . VIII - 15 
Army nurses ........•.•.................... VIII - 4, note 4 
Arrest or confinement by civil 
authorities .........•.................... VIII - 27 


AViation duty pay ...•.......•.........•... VIII - 12 - 14 

Base pay ................................. . VIII - 5- 7 

Class F deduction ................•........ VIII - 36 

Collection of indebtedness to 


Uni ted States ........................... . VIII - 31 - 32 
Commissioned officers, monthly rates ..... . VIII - 39, table 
Computation .............................. . VIII - 24 - 25 
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••• 

•••••••• 

•••••••••••••••••••• 

Court-martial fines and forfeitures ""0" VIII - 32 - 35 
0 <' 0 0Deductions 0'0 00'''' ., 0 0 • ., 'n" •• O. 0" 0" 0 0 0.0 'VIII - 35 - 36 

Deduction for dependents' allowances ""'0 VIII - 36 
Definition ,for death gratuity purposes .•.. IX - 6, 7 
Detention o. 0 o. o· 0 •• 0 • nO' '0 0 • 0 0 " .., » " ., 0 0 0 c; 0 •• 0 • 0 VIII - 36 
Distinguished Service Award pay .".,. '.' .... VIII - 14 - 15 
Divi:p.g duty pay VIII - 16 - 170 •••••• ~ ••••••••••••• , ••••• 

••••• 0 •• >.••••••••••••Effect of absence .. " 0 VIII - 25 - 28 
Enl1~ted men, monthly rates .... ' ..••. 00 VIII - 45, table 
Flying pay . 0 • , • • : • , • • • • , • • • • • • • • • 0 • 0 • 0 • , • • VITI - 12 - 14 
Foreign duty pay .• , ........., ... ,. 0 VIII - 10- 11 

Forfeiture when absent due to disease ..... VIII - 27 - 28 

Functions of Chief of Finance ...... , ..•... VIII - 3 

Furl'ough .". I) 0 • ., •••• ') 0 ~ II •• .II 0 .., • " • " • 0 •• 0 CII" " I) 0 VIII 25
-

Limitation upon deductions from pay 

of enlisted man ., ... < VIII - 31 - 32 


0 " ••••••••••••• -Longevi ty pay ., ...... •••• • ~ VIII 7 ~ 10 
Missing person,~ 

Continuation of allotments ...•...••..•. VIII - 93 - 95, 97 - 98 
Continuation of payment .,., ..... ,., .•.• VIII - 93 - 95, 97 - 98 

•••• 0 •••••••••• 0 •••••••••••Mount pay.".",. 0 VIII - 16 - 17 

Officers dismissed by court-martial ..•..•. VIII - 21 

Officers honorably discharged .;, .•... ~, ... VIII -: 20 - 21 

Order of precedence of stoppages , .•.... , •. VIII - 29 - )1 

Ordinary leave ".,.,. 0 ' • , " •• ~ •••••• , , ••••• VIII - 25 
Parachutist pay ,." ... , 0 " •••••• VIII - 14c, , •••.•••••• 0 

Pay Readjustment Act of 1942 ., ...... ; .... . VIII - 3 - 5 
Payment on discharge for fraudulent 
enlistment ,,0' '.< •••• , , 0 eo' ••••••• , • , • , •••• 0 VIII - 21 - 22 

Payment on dishonorable diSCharge',.,." .. , VIII - 21 
Previous pay ntatutes "','0" 0 0 , •••••••••• ',' • VIII - 3 
Readjustment of retirement pay ". 0 VIII - 18• " •••• , • 

Rendssion of forfeitures .. ' ... 0 • ••••• ; VIII - 34 - 350 , ". 

Retirement pay , .. " 0 ••• ,., " • 0 0 ••••• , 0 .' • Q •••• VIII 17 - 19-
Sea duty pay d •••. ' ••• , •••••• ,." c, •••••. , •.•• " • VIII - 11 - 12 
Separation from service pay ... " .......•.. VIII - 19 - 22 

Sick leave ... , ... 0 •• " , " " • , •., " , , • , ' ••• , • , 0 , VIII - 25 
Soldiers' Home deduction ".',.", .. "" ..•• ".". VIII - 35 - 36 

Stenographic pay ~ ..'''''' ...,. ,.. , . ~ .... " ..... VIII - 16 

Stoppages and forfeitures "." .. '0".' •••• VIII - 28 '- 32 

Types .Q Q • Q • 'J ...' • " .. 0 ? 0" ... r, • ') 0 0 ., ... 0 • 0 0 0 III 0 • ~ .... VIII - 5 
Warrant officers, monthly rates •.••.... 0.' VIII - 41, table 

"Wholly retired from the service".", •..... ". VIII - 19 - 20 


PENSIONS:. See Line of Duty, Purposes 

PHILIPPINE ARMY 
Service , ..... ,.. , . , . , , , . , . , .. ".•.. " .., ..•. v - 19, note 49n .••• 

-19



· PHILIPPINE SCOUTS 
Organization ....•....... , .........•.•..... 
Service .. ••• co o••••• 0 •••• <II0 ••• • ••••••• 0 ..... ~ 

QUARTERMASTER CORPS 
Composition •.........................••... 
Fmlction$ .......... "" GO 0 fI ...... " 0 '" •co CI ..... 0 •• a 01 

REGULAR ARMY 
Adjutant General's Department, The •...•. ,. 
A~r Corps . l'I •• III • C • 0 ••• (\ 110 • " •••• co •••••••. 0 •••• 

Cayal!Y· ............................. • •••
0 co 

Chaplains .. ;. .. 0 •••••• o.• 0 •••••••••••••••••• 

Chemical Warfare Service ...•...........•.• 
Coast Artillery Corps ........•......•.•.•. 
Commissioned Officers 

Appointment •................•.•...••.•• 

Classification boards .......... •••••••
0 

Discharge ....... 1)"0.0 ••••••••••••••••••• 


Pay when placed in Class B •.......•.... 

Pay when "wholly retired" .......•.....• 

Promotion ................ •••••••• 0
01 •••• 

Belative r8l1k .... ".. eo. 1'1 •• II • \) •••••••••• 

Removal from active list .•..........•.. 

Resigna.tion .. , ..... , .•.............••.... 

Retirement . co • 0 ••• $ co •• (I \) •••••••.•• a ••••• 0 

Retirement in higher temporary grade ... 
.Components 13.- •• 0 0 •• : 0 .. •••• (I • " •• • co 0 •• 0 ••••• Q 

Corps of Engineers , •..•.... ,.; .........••. 

Enlisted Men . 

Deduction from pay for Soldiers' Home •. 
Extension of ·term of service .......... . 

Retirement o. 0 • 0 a 0 ••••••• 0 ••••• 0 • 0 •••• " • ' 

Retirement for disability ............. . 


Enlistment allowance ." ....•....... , ..... . 
Enlistments suspended , ••......•........... 
Field Artillery ....•••...•....... , .•..•... 
Finance Department •.••.. , ..•. ,., .•...•..•. 
General· Staff Corps ••••......•......•.•.•• 
Infantry 0 .. 0 .......... • ,.0 • o. 0 ..... ·0 .. 0 _ .. Wo_ • 0" •• " ••.• 


Inspector General's Departm~nt •..•.•.••••• 
Judge Advocate General's Department .•..••. 
Medical Department ....•.....•... 0 •••••• 0 • 0 

Miscellaneous components ..•...••. 0.'0 ••••• 

v - 19 

V - 19 


V - 15 

V - 15 . 


V - 14 

V - 10 

V - 10 


'V - 18 

V - 17 

V· - 10 


VI- 3 - 4 

VI - 24 

VI - 31 - 33 


vIII - 20 
VIII - 19 - 20 

VI - 17 - 18 
VI- 13 - 17 
VI - 24 - 25, 33 
VI - 27 - 29 
VI - 21 - 25, 26, 33, 
X - 12 - 14 

VI - 26 
V - 7 - 8, 9 - 18 
V - 11 

VIII - 35 - 36 
VI - 42, 
X - 22 

VI - 50 - 53 
VI - 51 - 52, 
X ~\ 14 - 15 

VIII - 68 - 69 
VI - 40 

V - 10 

V - 15 - 16 

V - 12 - 14 

V - 10 

V - 14 

V - 14 - 15 

V - 16 

V - 18 
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••• 

National Guard Bureau .......•............. v - 17 - 18 

Ordnance Department .................. " ... . V - 16 

Philippine Scouts ........................ . V - 19 

Quartermaster Corps ......•.......... '..... . V - 15 

Retiring board procedure ................. . VI - 22 - 23 


XI - 7, chart, 

14 - 16 


Signal Corps ............................. . V - 11 - 12 

Strength authorized ...................... . V - 8, 9 

Term of service extended .............. c VI - 42 


REGULAR ARMY RESERVE 

Bonus on order to active duty ............ . V - 20 

Enlistment allowance ..................... . V 20 

Organization .•.....•...................... V - 19 - 20 

Status of members .......' ................. . V - 20 


RESEARCH 
Bibliographical material ................. . IV - 9 - 14 
Form of citation ......................... . IV - 15 - 17 
Methods ............................ . ' ..... . IV - 8 - 17 

RETIRED COMMISSIONED OFFICERS: See also 
Commissioned Officers 

Computation of date of rank ........•...... VI - 15, 16 

Recall to active duty .................... . VI - 22 


\ 
RETIRED ENLISTED MEN: See also Enlisted Men 

Pay on active duty VI - 53 

SELECTEES 

Extension of period of service ........•... VI 47 

Induction ................................ . VI - 43 - 47 

Induction procedure ...................... . VI - 45 - 46 

Release to arrange affairs ............... . VI - 46 - 47 

Regulations for selection ................. . V - 50 

Rights same as other enlisted men ........ . V - 50 

Selective Training and Service Act ....... . III - 7, 


VI - 44 - 47 

Sta:tutory provisions ..................... . V 49 51 

Subject to military jurisdiction ......... . VI - 44 - 46 


SERVICEMEN'S DEPENDENTS ALLOWANCE ACT 
Administration .............. '............. . VIII - 72 - 73 
Effect on court-martial forfeitures ...... . VIII - 73 - 92 
Effect on deductions from pay ............ . VIII - 88 - 92 
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••••• 

Provisions generally ...•.•......•.• " .•.•.• 
War Departl'll.ent policy: on court-martial 
forfe.i tures , .............. > •••••• '.' •••••• 

SIGNAL CORI'S 

Composi tion 

Function8 .. ,,,,. " . , . , .. , . " , ....•....... 
0 ' .• 0 • 

SOLDIERS' HOME 
Admission to 'J I) ....... ~ • '. ~ ... (I • ., (.I 0 (I .... " • (I • 'I .• 'I • II • 


Deduction for maintenance of ........., .... . 


STATE GUARD 
Administration 
Arms and equipment ,,, ................. ".... , 
Authori ty for ,,, .. ,, .... , ...... ,. 0 " ••••• , •••• 

Gtatus of members ... " ....... , .. , .... " .•.. ". 


SYMBOLS 
Dewey Decimal System 0.".' ••• ' ••• ".0." ••••• 

Divisions of Office of The Judge 
Advocate General , ........ " •.... "." ...._•.. 

Earlier system..... , , .., .... ' ..... " . , • 0 

Present system ..... , ... " ..•.......•.. "•... 

TABLES: Bee Charts 

TRANSPOR'fATION CORPS 
Af1sumed certain former functions of 

Quartermaster Corps ., .........•.•.....•.• 

W-MEMORANDUM 
Function and content ........•........ ", ... 
Numberillg system .. n .. ., ....... " Q""" "0••• D •• "'."" • 


WARRANT OFFICERS 
Base pay .. ,,, ... ,,,, , .. " ..., ...... , .. , .... ; .... , 
Longevi ty pa.y """'",,,,, 0 •••••••••• , • , ••• 0 ••• 

Monthly rates of pay , ... ,.".,., ....... " .. . 

Allowances, wliform and equipment .....•... 


WOMEN'S ARMY COR1'S 
Component of the Army of the United 
Statea "It ... co ... ., • n .... :"I , (I U (I .. ., • r> ..... " <I (I e • ~ " • CI ~. (I " " (I 

Personnel .,., -, .. , ' , ' , . ' . , .... , .. " ... , , .... 
PoV.-ers of command "0' ••• " ••••• , •••••••••••• 

statutory au~hority .,.,.,.,,, .. 0." •••. " ••••• 
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VIII - 71 - 72 

VIII - 82 - 84, 

85 - 87 


v - 11 - 12 
V - 11 -12 

x - 23 

VIII - 35 


v - 32 - 33 
V - 33 
V - 32 
V - 33 

IV - 29 - 33 

IV- 30 . 
IV - 29, 30 

IV - 31 - 33 


V - 15, note 33 

III - 31, 32 

III - 31, 32 


VIII - 6 
VIII - 9 
VIII - 41, table 
VIII - 69 - 70 

V-53 
V-54 
V-54 
V-53 - 54 
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