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REPORT

Within each Military Department of the Department of Defense,
the Judge Advocate General is responsible for managing and super-
vising uniformed lawyers, as well as many civilian lawyers. The
Judge Advocate General is the senior military lawyer within each
Military Department. General officers within the Judge Advocate
General’s Corps occupy positions of special trust and bear responsi-
bility for the integrity of legal services, including the integrity of
the military justice system, within the Military Departments.

During the 101st Congress, there were five nominations for gen-
eral officer positions within the Judge Advocate General’s Corps of
the Army. Three were for brigadier general positions, and two were
for major general positions.

After these nominations were referred to the Commlttee on
Armed Services, the Committee received information. concerning
the promotion selection process which raised serious questions
about the leadership and management of the Judge Advocate Gen-
~eral’s Corps in the Army. At the request of the Committee, the De-

partment of Defense ordered an investigation into these matters.
The investigation, which was conducted by the Deputy Inspector -
General of the Department of Defense, confirmed that there were
serious irregularities in the promotion selection process.

The Committee’s inquiry and the Department’s investigation led
to the following actions on these nominations: (1) as a result of in-
formation provided to the Committee, and at the request of the De-
_partment of the Army, one of the nominations for promotion to
brigadier general was returned to the President by the Senate at
the end of the 1st Session of the 101st: Congress; this nomination
was not resubmitted by the President when Congress reconvened in
1990; (2) as a result of flaws in the selection process documented in
the Inspector General’s report, the remaining two nominations for
brigadier general were w1thdrawn by the President in September
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1990; 3) as a result of issues raised in the Inspector General’s -

report, the nomination for the position of the Judge Advocate Gen-

eral was returned to the President by the Senate at the end of the

101st Congress; and (4) the nominee for the position of the Assist-

%nt iIS;lS?Oge Advocate General was confirmed by the Senate in Octo-
er .

'BACKGROUND TO COMMITTEE ACTION

On July 19, 1989, the Committee received a letter from the De-
partment of Defense which stated that three colonels in the Judge
Advocate General’s Corps would be nominated for promotion to the
grade of brigadier general in the Army. The letter advised the
Committee that the Department had reviewed “potentially adverse .
information” concerning one of the nominees, Colonel John R.
‘Bozeman. The adverse information concerned Colonel Bozeman’s
role as Staff Judge Advocate (SJA) of the 3d Armored Division in
connection with a series of courts-martial tainted by unlawful com-
mand influence. The letter stated that information “about Colonel
Bozeman’s role is inconsistent, and the Army found no basis for
taking action against him.” The letter concluded that the informa-
tion was “not viewed as being serious enough to preclude favorable
consideration of the recommended nomination.” The Deputy In-
spector General’s investigation would subsequently conclude that
the information in this letter was incomplete and misleading. o
. The Senate received the nominations of the three judge -advo-

cates for promotion to brigadier general on July 24, 1989. At that
time, the nominations of Major General William K. Suter (to serve
as the Judge Advocate General) and Brigadier General John L.
Fugh (to serve as the Assistant Judge Advocate General) also were
pending before the Committee. »

During the summer of 1989, the Committee received information
which indicated that the process for selecting the nominees: for the
three brigadier general positions was tainted. The Chairman and
Ranking Minority Member of the Committee directed the Commit-
tee’s staff to begin an informal inquiry. ~ ‘

On September 27, 1989, the Army Board for Correction of Mili-
tary Records (ABCMR) reviewed allegations that one of the nomi-
nees, Colonel Bozeman, had improperly participated in a selection
board that considered, and did not select, a major who had served
as appellate defense counsel in the 3d Armored Division command
influence cases. During the course of the hearing, the ABCMR re-
ceived testimony from a number of present and former senior judge
advocates, alleging that the leadership of the Judge Advocate Gen-
eral’s Corps had failed to provide for timely and effective investiga-
tion of the command influence cases, and had ignored principles of
accountability and responsibility with respect to the role of Colonel
Bozeman in those cases. The ABCMR determined that Colonel
Bozeman should not have participated as a member of the selection
board, and ordered that the major be selected for promotion to lieu-
tenant colonel. - S

On October 11, 1989, the Chairman of the ABCMR proylded a
memorandum to the General Counsel of the Army outlining the
testimony that had been presented to the Board about the manage-
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ment of the Army JAG Corps. The Chairman noted that he had
served on the ABCMR for nearly 15 years, and ‘Jo}f the perhaps
thousands of cases I have reviewed during this period, I have never
been S0 profoundly disturbed over any case as I am over [this]
case,” particularly in hght of testimony from “senior and highly re-
spected JAGC officers He concluded his memorandum by recom-
mending that “‘a complete investigation be conducted of JAG ac-
tivities involving the 3d Armored Division command influence
cases, TJAG organization and operations, the JAGC Officer Person-
nel and Promotion system, and the current recommended JAGC
General Officer promotion list.”

On October 20, 1989, the Vice Chief of Staff of the Army advised
the Committee that he had directed the Inspector General of the
Army to inquire into allegations about Colonel Bozeman resulting
from the ABCMR hearing. No mention was made of the broader
concerns about the Army JAG Corps raised by the Chairman of the
ABCMR.

On November 16, 1989, the Deputy As51stant Secretary of De-
fense (Resource Management and Support) advised the Committee,
taking note of the investigation concerning Colonel Bozeman, that
upon completion of the investigation, the Department would pro-
vide “relevant information” to the Committee. As a result of that
letter, the nomination of Colonel Bozeman was returned to the
President at the end of the First Session of the 101st Congress. This
action was taken under Senate Rule 31.6, which provides that ‘““if
the Senate shall adjourn or take a recess for more than thirty days,
all nominations pending and not finally acted upon at the time of
taking such adjournment or recess shall be returned by the Secre-
tary to the President, and-shall not again be cons1dered unless they
shall again be made to the Senate by the President.” Prior to ad-
journment of the 1st Session of the 101st Congress on November 22,
1990, the Senate agreed to waive Rule 31.6 with respect to a
number of nominees, which did not include Colonel Bozeman.
When the Senate reconvened on January 23, 1990, the President
did not resubmit that nomination.

The transcript of the ABCMR hearing, as well as other informa-
tion received by the Committee, indicated the possibility of serious
irregularities in the selection process warranting an inquiry into
the 1989 brigadier general selection board as well as a broader in-
quiry into the management of the Army Judge Advocate General’s
Corps. On December 1, 1989, the Chairman and Ranking Minority
Member jointly wrote to the Secretary of Defense requesting that
the DoD Inspector General conduct such an investigation. On Janu-
ary 23, 1990, the Secretary of Defense requested the Deputy Inspec-
tor General to conduct the investigation, and asked him to com-
plete his report by April 30, 1990.

The Deputy Inspector General submitted his report to the Secre-
tary of Defense on May 25, 1990. On June 18, 1990, the Secretary of
Defense advised the Committee that he had received the report and
that he would provide a copy to the Committee “after I have had
an opportunity to give this important matter the serious consider-
ation that it deserves.” On August 13, 1990, the Secretary submit-
ted the report, along with his comments, to the Committee on
Armed Services.
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Based upon the Deputy Inspector General’s findings that the
1989 Brigadier General’s Board was tainted, the Secretary recom-
mended that the two remaining nominations for promotion to brig-
adier general be withdrawn. The President withdrew those nomina-
tions on September 10, 1990. Although the selection procedure was
flawed, there was nothing in the Deputy Inspector General’s report
which reflected adversely on those two nominees.

The Deputy Inspector General’s Report also did not contain any
information adverse to Brigadier General Fugh. However, the
report contained significant information concerning the role of
Major General Suter in the processing of the 1989 brigadier gener-
al nominations. His actions are considered as part of the following
discussion.

COMMITTEE ANALYSIS

The following represents the Committee’s analysis of the facts as
set forth by the Deputy Inspector General of the Department of De-
fense and the Committee’s own conclusions based on those facts.
The Committee also took into consideration applicable judicial
opinions and the comments of Major General Suter and Colonel
Bozeman made in response to the Deputy Inspector General’s
report.

I. UNLAWFUL COMMAND INFLUENCE

The history of military justice has been marked by the tension
between: (1) the legitimate prerogative of military commanders to
compel obedience to orders in dangerous, hostile, and arduous cir-
cumstances; and (2) the need to ensure that this command preroga-
tive does not unlawfully influence the testimony, recommendation,
or actions of the commander’s subordinates. As the Court of Mili-
tary Appeals noted in United States v. Thomas, 22 M.J. 388, 393-94
(CMA 1986):

Command influence is the mortal enemy of military jus-
tice. * * *

The exercise of command influence tends to deprive ser-
vicemembers of their constitutional rights. If directed
against prospective defense witnesses, it transgresses the
accused’s right to have access to favorable evidence. * * *

[Clommand influence “involves ‘a corruption of the
truth-seeking function of the trial process.”” :

Although the Uniform Code of Military Justice (UCMJ) has an-
cient roots, the modern Code dates from the post-World War II era.
During that war, over 16 million men and women served in uni-
form, and over 2 million courts-martial were conducted. As evi-
.denced in hearings before this Committee after World War II, the
operation of the court-martial system was severely criticized by vet-
erans groups, the bar, and the public. Various studies and reports
documented serious deficiencies, particularly in terms of improper
command influence on court members and witnesses. Detailed
hearings and debates led to enactment of the UCMJ in 1950. Con-
gress has amended the UCMdJ a number of times since its enact-
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ment, improving the efficiency of the military justice system while
protecting the fundamental rights of servicemembers.

As presently structured, the military justice system provides
commanders with broad powers which, in combination, are un-
available to any one person elsewhere under American law. For ex-
ample, the commander has power to: (1) decide whether a service-
member will be tried by a court-martial or whether allegations of
misconduct will be dealt with through nonjudicial or administra-
tive proceedings; (2) determine which offenses will be tried; (3)
choose the members of the court-martial (i.e., the fact-finders, who
serve a function similar to jurors); and (4) review the trial, with au-
thority to approve the findings and sentence or to substitute any
less severe findings or sentence as a matter of law or clemency.

Members of a court-martial, unlike civilian jurors, are not ran-
domly selected. Instead, under Article 25 of the UCMJ, the com-
mander has broad authority to pick those ‘“best qualified for the
duty by reason of age, education, training, experience, lenght of
service, and judicial temperament.”

The commander, by virtue of his office, also has vast powers over
persons connected with courts-martial. For example, the command-
er frequently is in the rating chain over the staff judge advocate
and the trial counsel (the prosecutor), as well as over many of the
witnesses who might testify before a court-martial.

One of the commander’s crucial powers is to decide which of the
following types of courts-martial will hear the case:

A summary court-martial, which can impose a sentence of
up to 30 days confinement.

A special court-martial, which can 1mpose a sentence of up
to six months confinement.

A special court-martial empowered to adjudge a bad conduct
discharge.

A general court-martial, which can adjudge any punishment
authorized by law for the offenses being tried.

Not all commanders may refer cases to all types of court-martial.
In an Army division, for example, the authority to convene most
courts-martial typlcally is reserved to the division and brigade com-
manders. Subordinate commanders are responsible for making rec-
ommendations on the disposition of charges, or taking non-criminal
action (such as imposing nonjudicial punishment under Article 15). A
superior commander may withhold the authority of a subordinate
from acting in an individual case or classes of cases, but the superi-
or commander may not influence the discretion of the subordinate
in making a recommendation or taking action where that discre-
tion has not been withheld.

Congress has established a number of. statutory. protections de-
signed to ensure that these vast powers are administered in a fair
manner, including: (1) a requirement that the accuseéd be represent-
ed by qualified counsel; (2) ensuring that the accused has an equal
opportunity to obtain witnesses; (3) a prohibition on unlawfully in-
fluencing the action of a court-martial; (4) a prohibition against
failure to enforce or comply with the procedural requirements of
the UCMJ; (5) establishment of a military judiciary rated through
JAG rather than command channels; (6) right to elect trial by mili-
tary judge, at the discretion of the accused; (7) review of all cases
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involving a punitive discharge or confinement for a year or more
by senior military judges on a service Court of Military Review; (8)
establishment of an independent civilian tribunal, the Court of
Military Appeals, to review decisions of the Courts of Military
Review; and (9) discretionary power of the United States Supreme
Court to review decisions by the Court of Military Appeals.

Congress has recognized that, as a practical matter, the most ef-
fective way to preclude unlawful command influence is through a
professional Judge Advocate General’'s Corps within each of the
Military Departments. By law, each Military Department has a
Judge Advocate General, whose appointment is subject to confirma-
tion by the Senate. Under Article 6 of the UCMJ, the assignment
of judge advocates is made upon recommendation of the Judge Ad-
vocate General. Commanders, as a matter of law, are required ‘“at
all times [to] communicate directly with their staff judge advo-
cates * * * in matters relating to military justice.” In cases involving
serious offenses, the commander may not refer the case to trial with-
out receiving the advice of his staff judge advocate, and may not
act on the results of the trial without receiving such advice. ‘

Recognizing that a staff judge advocate in the field could face
substantial difficulties in dealing with a commander unwilling to
heed legal advice, Article 6 of the UCMJ expressly provides that
“the staff judge advocate * * * of any command is entitled to com-
municate directly with the staff judge advocate * * * of a superior
or subordinate command, or with the Judge Advocate General.”
Article 6 also requires that the Judge Advocate General or senior
members of his staff “make frequent inspections in the field in su-
pervision of the administration of military justice.”

II. UN LAWFUL COMMAND INFLUENCE IN THE 3D ARMORED DIVISION

In a series of decisions beginning with United States v. Treakle,
18 -M.J. 646 (ACMR 1984) and culminating with United States v.
Thomas, 22 M.J. 388 (CMA 1986), the appellate courts found unlaw-
ful command influence in the military justice system administered
by the 3d Armored Division during 1982 as a result of a series of
speeches by the division’s Commanding General, Major General
Thurman E. Anderson, which had been prepared with the assist-
ance of his staff judge advocate, Colonel John R. Bozeman. An ele-
ment of the speeches was devoted to testimony by commanders on
behalf of servicemembers during the sentencing phase of courts-
martial. ,

A court-martial is divided into two phases. During ‘findings,”
the court members determine whether the accused is guilty of the
charged offenses (or any lesser included offenses). During “sentenc-
ing,” if the accused has been convicted, the members determine the
appropriate sentence within the range of punishments authorized
in the Manual for Courts-Martial. If the accused has elected a
judge-alone trial, both functions are performed by the military
judge. The sentencing proceedings are adversarial, and much of the
information is derived from testimony, particularly concerning the
military record of the accused and the accused’s potential for fur-
ther useful military service. - : = .
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The Commanding General's remarks

There are widely differing accounts of what the Commanding
General said in his speeches, but there is general agreement that
at least part of his remarks enunciated his “consistency” theory in
which he expressed concern about “cases in which subordinate
commanders had recommended trial by general or bad-conduct dis-
charge special courts-martial, then testified during sentencing pro-
ceedings that the accused was a ‘good soldier’ who should not be
discharged.” United States v. Treakle, 18 M.J. at 650.

As emphasized by the courts, as well as by the Deputy Inspector
General of the Department of Defense, the Commanding General’s
view of military justice was erroneous as a matter of law under the
Uniform Code of Military Justice. His “consistency theory” was de-
fective on at least four counts. .

First, under the Uniform Code of Military Justice, as implement-
ed by the President in the Manual for Courts-Martial, it is not in-
consistent for a subordinate commander to recommend trial by a
certain type of court-martial and then testify at trial that the ac-
cused should not be discharged. A general court-martial, for exam-
ple, is empowered to adjudge a wide variety of pumshments, rang-
ing from forfeitures in pay, reduction in rank, confinement, dis-
charge, and for certain offenses, death. There are no offenses, how-
ever, for which discharge is a mandatory punishment. Indeed, in
the mlhtary Justice system, the only mandatory punishment is for
wartime spying under Article 106. One of the primary reasons for
allowing the commander who convenes a court-martial to pick the
members (as opposed to random selection of members) is to provide
for selection of members whose military experience makes them
“best qualified” to exercise the discretion necessary to adjudge an
appropriate sentence.

Second, the Commanding General’s “consistency theory” ignores
the discretionary nature of sentencing in the m111tary justice
system During the time the 3d Armored Division “consistency
theory” speeches were given, the Manual for Courts-Martial specif-
ically stated that ‘“‘the determination of a proper punishment for
an offense rests within the discretion of the court”. The Manual
also - expressly noted that the Table of Maximum Punishments,
which listed the maximum punishment for each offense under the
UCMJ, “should not be interpreted as indicating what is an appro-
priate sentence in an individual case.” The Manual stated that the
punishment “should be determined after a consideration of all the
facts and circumstances involved in the case, regardless of the
stage of trial at which they were developed.” The Manual specifi-
cally authorized the accused to introduce evidence in mitigation,
including “particular acts of good conduct or bravery, and evidence
of the reputation or record of the accused in the service for efficien-
cy, fidelity, subordination, temperance, courage, or any other trait
that is- desirable in' a good servicemember.” Manual for Courts-
Martial, 1969 (rev. ed), paragraphs 75-76. Similar provisions are in
effect today Manual for Courts-Martial, 1984, R.C.M. 1001-1003.

Thus, it was and is perfectly appropnate for a subordinate com-
mander recommending that charges be tried by general court-mar-
tial to believe that the soldier, if convicted, should be sentenced.to
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various punishments (including confinement) but to also believe
that the soldier should be afforded the opportunity for further mili-
tary service after punlshment and rehabilitation—and to testify at
trial as to that soldier’s military record and potential for further
service.

Third, the Commanding General’s theory failed to take into ac-
count the impact that events subsequent to the forwarding of
charges might have on the testimeny of a subordinate commander.
As recognized in the Manual for Courts-Martial, it is likely that a
substantial amount of information relevant to sentencing may be
developed at trial. Therefore, it is appropriate for a subordinate
commander to believe, at the time charges are forwarded, that an
allegation is so serious that a general or special court-martial
should have the option of considering discharge—based upon all
the evidence the court-martial will receive during trial—even if the
subordinate commander personally believes at the time charges are
forwarded that retention would be appropriate.

A related consideration is that a substantial period of time may
pass between the forwarding of a subordinate commander’s recom-
mendation and the sentencing phase of trial. During that period,
the commander may have an opportunity. to form a view of a sol-
dier’s potential for further service that will lead the commander to
testify at trial that the soldier should be retained.

Finally, it is important to note that even if the court-members
vote to convict the serv1cemember, they might find the accused
guilty of offenses that are less serious than those referred to trial.
Thus, even if a subordinate commander believed on the basis of in-
formation available at the time charges were forwarded that a dis-
charge should be considered, it is appropriate for the commander
to take a different view at trial based upon the findings of the
court-martial.

As noted in the Deputy Inspector General’s report: “These con-
cepts are basic and should have been well-known and understood
by COL Bozeman in 1982.”

The impact of the Commander Genéral s remarks on his subordi-
nates

As noted in the Treakle opinion, the Commanding General ex-
pressed his views before audiences composed of subordinate com-
manders and noncommissioned officers at least 10 times between
April and December 1982. The problem was not only that he har-
bored an incorrect view of the law, but that he repeatedly dissemi-
nated his views with so little care for their content or impact that
they eventually compromised the administration of military justice
through the division.

The Army Court of Military Review, in the Treakle case, 18 M.J.
at 650-51, discussed in detail the devastating impact of the gener-
al’s remarks on his subordinates. According to a summary of one
meeting, taken from the contemporaneous notes of a battalion com-
mander, the general “took a dim view of the chain of command
coming intoa court-martial and offering testimony on behalf of the
accused when the chain of command themselves had been the ones
that had referred the whole case to the court.” While some battal-
ion commanders perceived the Commanding General to be encour-
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aging recommendations for lower level courts-martial, others un-
derstood him to be discouraging favorable character testimony once
a recommendation had been made for trial by a court-martial em-
powered to adjudge a punitive discharge. -

Company commanders generally understood the Commanding
General's remarks as discouraging recommendations for lower
level courts-martial. According to one company commander’s sum-
mary, the general “was tired of officers and noncommissioned offi-
cers preferring charges against soldiers, bringing them to court and
then giving testimony as to their good character.”

Noncommissioned officers (NCOs) who attended the meetings had
a wide variety of perceptions about the general’s message. One in-
terpreted it as: “Don’t recommend guys for court-martial, send
them up there, and turn right around and be a character reference
for them, saying they’re good guys.” Others viewed the message as
one requiring NCOs to give testimony in support of commander’s
recommendations: ‘“[I]f the commander * * * preferred charges
against a soldier . . . then NCQO’s, particularly NCO’s in that chain
of command, should support him.” Some even viewed the message
as not only discouraging favorable testimony during sentencing,
but also as discouraging testimony on behalf of an accused, soldier
on the issue of guilt or innocence.

According to the court in Treakle: “Many who attended these
meetings also understood General Anderson to be prescribing a
mandatory definition for the phrase ‘good soldier’, a definition
which did not include those guilty of serious offenses. For example,
‘[H]e had difficulty understanding why senior NCOs, people in key
positions, could go in and testify on soldiers being good soldiers
* * * when they had just been convicted of serious crimes. * * *'”
The court also noted that many recalled the Commanding General
saying that these situations “made him angry and that he ex-
pressed his anger by his demeanor as well.” The court observed:
“Nearly everyone who heard him took his message seriously. * * *
Some felt an implied threat and feared reprisal for those who did
not comply.”

In United States v. Giarratano, (unpub. Dec. 7, 1983), the first
major trial court decision in the 3d Armored Division cases, the
m111tary judge summarized the impact of the Commandlng Gener-
- al’s remarks on the division:

The oral and written comm_ents of Major General Ander-
son and the oral and written comments of his subordinates
would logically cause members of the Third Armored Divi-
sion, one, to believe that the chain of command who pre-
fers a case presumably believes that the accused is guilty;
and two, that the extenuation and mitigation testimony

" made by the accused’s chain of command is: A, not mean-
ingful; B, not credible; C, should be ignored; and D, once
charged and convicted of a drug or sex offense, or other se-
rious crime, the accused should be discharged. Taken to-
gether, these comments could reasonably cause an accused
to be convicted quicker and the eventual sentence 1mposed
to be greater. * * *
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The convemng authorlty s conduct and expressions * * *
when viewed in its best light by -taking the convening
authority’s own belief of what he said, * * * is still, one, a
form of command 1nﬂuence and two, legally 1ncorrect
[Emphasis added.]

On January 25, 1983, the Command Sergeant Major of the 3d Ar-
mored Division disseminated a memorandum to NCOs which. in-
cluded the following interpretation of the Commanding General’s
theory: “Noncommissioned officers DON'T * * * Stand before a
court-martial jury or an administrative elimination board and state
that even though the accused raped a woman .or sold drugs, he is
still a good soldier on duty.” 18 M.J. at 651. When a member of the
Army’s Trial Defense Service brought this to the attention of Colo-
nel Bozeman a month later, the SJA undertook a number of ac-
tions, including an attempt to limit distribution of the memoran-
dum, an assessment of the impact of the letter on pending cases,
and issuance of letters from the Commanding General and Com-
mand Sergeant Major noted the right of soldiers to have available
witnesses testimony on their behalf.

- These steps failed to correct the underlying problem. As noted by

the Deputy Inspector General, Colonel Bozeman’s attempts to stop
or restrict dissemination of the Command Sergeant Major’s letter
met with “mixed results”. The Commanding General’s letter com-
pletely failed to correct his erroneous “consistency theory.”

In December 1983, the military judge in United States v. Girra-
tano made the followmg observations about the attempts at correc-
tive action:

To date, no. effective remedial action has been taken.
The 4 March 1983 and 15 September 1983 retraction let-
ters were not effective remedial action necessary to cure
the taint caused by the coments of Major General Ander-
son and his subordinates. Further, the retraction letters
did not receive the emphasis nor dissemination required to
address the problem.

III. KEY JUDICIAL OPINIONS

During 1983, judge advocates assigned to the Army’s Trial De-
fense Service gathered information about the impact of the conven-
ing authority’s speeches on the administration of military justice in
the 3d Armored Division. In December 1983, the military judge in
Girratano ruled that the comments of the Commanding General
and his subordinates constituted unlawful command influence. The
judge undertook a number of remedial actions, including preclud-
ing the government from introducing any character testlmony un-
favorable to the accused and prohlbltmg the convening authority
from reviewing the case.

In the first major appellate decision, United States v. Treakle, 18
M.J. 646 (ACMR 1984), the Army Court of Military Review af-
firmed the conviction but set aside the sentence on the basis of un-
lawful command influence. The court 18 M.J. at 653, made it clear
that although they believed the convening authority had acted “in
good faith,” his actions were contrary to well-established principles
of military law:
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Correction of procedural deficiencies within the military
justice system is within the scope of the convening authori-
ty’s supervisory responsibility. Yet in this area, the band
of permissible activity by the commander is narrow, and
the risks of overstepping its boundaries are great. Interfer-
ence with the discretionary functions of subordinates is
particularly hazardous. While a commander is not abso-
lutely prohibited from publishing general policies and
guidance which may relate to the discretionary military
justice functions of his subordinates, several decades of ex-
perience have demonstrated that the risks often outweigh
the benefits.

The court also emphasized the vital role played by the convening
authority’s staff judge advocate in preventing unlawful command
- influence:

The balance between the command problem to be re-
solved and the risks of transgressing the limits set by the
Uniform Code of Military Justice is to be drawn by the
commander with the professional assistance of his staff
judge advocate. Although the commander is ultimately re-
sponsible, both he and his staff judge advocate have a duty
to ensure that directives in the area of military justice are
agcurately stated, clearly understood, and properly execut-
ed.

With respect to the spec1ﬁc problems in the 3d Armored Division,
the court said:

In this case, General Anderson and his staff judge advo-
cate neglected two important principles:

(1) Announce policies and directives clearly.

(2) Follow up to see that directives are correctly under-
stood and properly executed. * * *

In the following two years, there were numerous cases arlslng
out of the 3d Armored Division in which the Army Court of Mili-
tary Review ordered remedial action to correct the taint of unlaw-
ful command influence. In United States v. Thomas, 22 M.J. 388
(CMA 1986), which involved four separate cases, the Court of Mili-
tary Appeals determined that the remedial actions taken by the
Army Court of Military Review had been sufficient to permit af-
firmance of the post-remedial action findings and convictions. The
court, 22 M.J. at 400, edmphasized the importance of corrective
action ordered by the Army court:

Lest our action [affirming these cases] be construed as a
tacit acceptance of illegal command influence in military
justice, we emphasize that the decisions of the court below
were preceded by extensive remedial action at that level.
Indeed, we commend that court for recognizing the inher-
ent dangers caused by illegal command influence and for
deciding each case in a manner consistent with legislative
intent and prior case law.

The court singled out the Commanding General and his staff
judge advocate for particular criticism:

* Kk kK
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One of the most sacred duties of a commander is to ad-
minister fairly the military justice system for those under
his command. In these cases, the commander, for whatever
reason, failed to perform that duty adequately. Likewise, it
is also apparent either that his legal advisor failed to per-
ceive that a problem was developing from General Ander-
son’s stated policies or that he was unable or unwilling to
assure that the commander stayed within the bounds pre-
sg’(zi'bﬁt)i by the Uniform Code of Military Justice. (Emphasis
added).

The court also emphasized the magnitude of the difficulties cre-
ated by the effect of the unlawful command influence in the 3d Ar-
mored Division:

The delay and expense occasioned by General Ander-
son’s intemperate remarks and by his staff’s implementa-
tion of their understanding of those remarks are incalcula-
ble. Several hundred soldiers have been affected directly
or indirectly—if only because of the extra time required
for completing appellate review of their cases. In addition,
the military personnel resources—as well as those of this
Court—required to identify and to surgically remove any
possible impact of General Anderson’s overreaching have
been immense. Finally, and of vital importance, the ad-
verse public perception of military justice which results
from cases like these undercuts the continuing efforts of
many—both in and out of the Armed Services—to demon-
strate that military justice is fair and compares favorably
in that respect to its civilian counterparts.

IV. FAILURE TO ASSESS RESPONSIBILITY AND ENSURE ACCOUNTABILITY

As noted by the Court of Military Appeals in Thomas: “Com-
mand influence is the mortal enemy of military justice.” 22 M.J. at
393. Unlawful command influence is prohibited by Article 37 of the
Uniform Code of Military Justice. Article 98 makes it a criminal
offense to ‘“‘knowingly and intentionally fail[] to enforce or comply
with any provision of the [Uniform Code of Military Justice] regu-
latiné; the proceedings before, during, or after the trial of an ac-
cused.” :

Despite these prohibitions, the leadership of the Judge.  Advocate
General’s Corps failed to ensure a thorough investigation of the
command influence problem in the 3d Armored Division. As a
result, no one was held accountable or responsible for the chain of
events which, as described by the courts, undermined the adminis-
tration of justice in the 3d Armored Division.

According to the Deputy Inspector General’s Report, the only in-
terest expressed by the leadership of the JAG Corps in investigat-
ing these matters was reflected in September 1983, while the initial
cases were being litigated at the trial level, but before any deci-
sions were rendered. Major General Hugh R. Overholt, who was
then serving as the Assistant Judge Advocate General, wrote to the
Commander-in-Chief, U.S. Army Europée (CINCUSAREUR), asking
him to undertake “such inquiry and any corrective action or rec-
ommendations you deem appropriate.”
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CINCUSAREUR referred the matter to his SJA for “a prelimi-
nary inquiry to determine whether a formal investigation was re-
quired.” According to the Deputy Inspector General’s report, the
SJA did not conduct an investigation. Instead, he confined his
review to the documents that had been provided to him from
Washington. As he told the Deputy Inspector General: “1 was puz-
zled, frankly, as to why it {the request from Washington] was sent
at all. It seemed like a cover-your-ass operation from the Pentagon
so that they could tell people, well, we got USAREUR looking into
it. That’s always a good thing to say, ‘USAREUR’s looking into
it.”” As a result, the USAREUR SJA relied on materials provided
by Washington, and limited his investigation to the issue of wheth-
er the Commanding General’s remarks could be “perceived” as
amounting to unlawful command influence.

The USAREUR SJA did not conduct any further inquiry to
obtain witnesses or collect documentary evidence, and did not look
into the issu8e of whether the Commanding General or any
member of his staff should be held responsible for unlawfully influ-
encing courts-martial. On October 20, 1983, in his report to CINCU-
SAREUR, the USAREUR SJA recommended that there be a dis-
cussion of “lessons learned” with the Commander of the 3d Ar-
mored Division, and that no further investigation be directed.
These recommendations were adopted.

In December 1983, the military judge in United States v. Giar-
rantano found that there was unlawful command influence in the
3d Armored Division. The military judge also found that ‘[t]o date,
no effective remedial action has been taken.”

Despite the express finding in Giarratano of unlawful command
influence, and of the failure to take effective remedial action, kno
action was taken by the leadership of the Army’s Judge Advocate
General’s Corps to initiate an investigation into responsibility for
the unlawful command influence.

From 1984 through 1986, the Army Court of Military Review de-
cided numerous cases arising out of the 3d Armored Division. In
several cases, such as United States v. Treakle, 18 M.J. 646 (ACMR
1984), the court expressly criticized the staff judge advocate of the
3d Armored Division by name for his failure to deal properly with
the command influence problem. Judge Yawn (who concurred in
the Treakle court’s reversal of the sentenac, but dissented from the
court’s ruling that the illegal command influence only extended to
character witnesses), 18 M.J. 663, 664, indicated that this was more
than a mistake in ju8dgment:

My study of the evidence leads me to conclude that
there was a conscious and unprecedented assault by Gen-
eral Anderson and members of his command upon the in-
tegrity of the military justice system during his tenure as
commander. * *.*

General Anderson * * * set out to preclude favorable
testimony in extenuation and mitigation for soldiers con-
victed of serious offenses, and he apparently was assisted
in this by his Staff Judge Advocate.



14

Judge Yawn also noted, 18 M.J. at 667, that judge advocates in
the Army’s Trial Defense Service were hampered in their attempt
to investigate the command influence issue:

[TThe evidence I have discussed came primarily from the
determined efforts of trial defense counsel * * *. This evi-
dence was not easily gathered by them.. Some witnesses
who heard the General’s remarks initially were free and
open when discussing with defense counsel their percep-
tions of the General’s lectures, but later became reticent
after their supervisor or, in one case, the Staff Judge Ad-
vocate, had talked to them.

In United States v. Thomas, as noted earlier in this report, the
Court of Military Appeals graphically described ths scope of the
command influence problem in the 3d Armored Division cases, and
observed that either the SJA “failed to perceive that a problem
was developing from General Anderson’s stated policies or that he
was unable to unwilling to assure that the commander stayed
within the bounds prescribed by the Uniform Code of Military Jus-
tice.”

Despite the seriousness of these allegations, there was no investi-
gation of either the Commanding General or his staff judge advo-
cate. The failure to investigate is particularly disturbing in light of
a policy letter, issued by the Secretary of the Army in 1981, which
stated: “Any and all allegations of impropriety made against US
Army general officers * * * will be reported to the Department of
the Army and referred to the Deputy Inspector General for appro-
priate action.” In this case, the Commanding General completed
his tour at the 3d Armored Division, and served in another two-
star assignment before retirement, with no official action to assess
his accountability for the 3d Armored Division problem. Likewise,
the 3d Armored Division SJA, Colonel Bozeman, completed his tour
and moved on to other favorable assignments, without an official
assessment of his responsibility for the command influence cases.

When the Thomas decision was issued by the Court of Military
Appeals in September 1986, it not only represented the culmina-
tion of the appellate litigation, it also represented an unusually
strong criticism of a staff judge advocate. The appellate courts
could take no action to determine the precise nature of Colonel
Bozeman’s responsibility for the command influence problem or to
hold him accountable. Their role was to decide specific appeals of
courts-martial. Once they had determined that there was command
influence, their role was limited to assessing the impact on specific
cases. The duty to assess responsibility and ensure accountability
rested with Colonel Bozeman’s superiors, not the appellate courts.

The Deputy Inspector General’s report underscores the failures
of the JAG Corps leadership at that time:

MG [Major General] Clausen [the Judge Advocate Gen-
eral at the time the cases arose] and MG Overholt [the As-
sistant Judge Advocate General, and later Judge Advocate
General] decided at an early stage to rely on the litigation
process for resolution of factual issues arising from the 3d
Armored Division cases. The focus of these cases was on
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whether defendant’s rights-had been affected by unlawful
command influence rather than on whether MG Anderson
and COL [Colonel] Bozeman were personally responsible -
for that unlawful command influence. * *

The need to resolve the command influence problem
should have transcended individual case considerations.
The failure to resolve the issues promptly in 1983 has re-
-sulted in lingering doubts and concerns which no remedy
really can cure. * * *

[Tlhe facts demonstrate a singular failure of the JAG
.Corps senior leadership * * * to be self-critical. There
could and should have been a review or investigation to
evaluate COL Bozeman’s role in this matter, and, even
more important, to determine if there were systemic prob-
lems in the JAG Corps, and if there were lessons to be
learned for the future. When the JAG Corps senior leader-
ship failed to take that action, they, in effect, adopted a
view that the 3d Armored Division command influence
was a MG Anderson problem and not a staff judge advo-
cate problem. * * *

The failures of the JAG Corps leadershlp were compounded -in
1986 when the Court of Military Appeals issued its lead 3d Ar-
mored Division opinion in the Thomas case. At that time, Colonel
Bozeman was serving as the Executive to the Judge Advocate Gen-
eral (Major General Overholt). The Executive position is considered
to be one of the most prestigious positions in the JAG Corps. Colo-
nel Bozeman’s rater was Major General William K. Suter, the As-
sistant Judge Advocate General (and later, the nominee to be the
Judge Advocate General).

To the extent that the JAG Corps leadershlp sought to rely on
the litigation process to develop information about the 3d Armored
Division command influence problem, that process was completed
when the Thomas decision was issued. Despite the specific criti-
cisms of Colonel Bozeman’s performance in the Thomas opinion,
neither Major General Overholt, nor Major General Suter (who
was then serving in the position most directly responsible for offi-
cially recordmg an assessment of Colonel Bozeman’s performance)
took any action to investigate, to assess, or to ensure accountability
for the breakdown of the Army’s military justice system in the 3d
Armored Division. In other words, the Army JAG Corps leadership
first decided to rely on the litigation process, and then, when the
completed process identified specific problems in the JAG Corps,
decided to ignore the issues ralsed by the Court of M1htary Ap-

peals. ‘ ,
V. THE 1989 BRIGADIER GENERAL SELECTION BOARD

Tampering with the membership of the selection board

In 1989, there were three potential general officer vacancies in
the Judge Advocate General’s Corps in the Army. There were 115
colonels in the zone of consideration, including Colonel Bozeman.

According to the Deputy Inspector General’s report, the Army
General Officer Management Office (GOMO) recommended that
three of the five members of the board be members of the Judge
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Advocate General’s Corps, consistent with the Army’s general

policy for specialty branch selection boards. The Chief of Staff of

the Army chose the Judge Advocate General of the Army, Major

General Hugh Overholt, and two other Army judge advocate gener-

la)l of('flcers, as well as two non-lawyers, to serve on the selection
oar

At some pomt prior to the convening of the selection board, ac-
cording to the Deputy Inspector General’s report, Major General
Overholt asked one of the other general officers for his opinion
about several candidates, including Colonel Bozeman. The officer
told Major General Overholt that Colonel Bozeman was ‘“carrying
a lot of baggage,” referring to the 3d Armored Division command
influence issues. Major General Overholt also asked him about two
other candidates (one of whom was selected by the board), and the
officer responded that he believed both were too junior to be seri-
ous contenders for promotion to brigadier general.

Subsequent to this conversation, Major General Overholt recom-
mended to the Chief of Staff of the Army that one of the members
of the selection board (the general officer with whom he had dis-
cussed the candidates) be replaced by another judge advocate gen-
eral officer. The reason cited by Major General Overholt was that
both officers recently had failed of selection for promotion to major
general, and that the judge advocate he was recommendmg to
serve on the board ‘‘is handling this information” better than the
other. Based upon this recommendation, the Chief of Staff changed
the composition of the board. The new member of the board was
the judge advocate who, as USAREUR SJA, previously had recom-
mended against further investigation of the 8d Armored Division
command influence cases. As will be discussed in greater detail
below, the board selected Colonel Bozeman for promotion to briga-
dier general.:

In reviewing this matter, the Deputy Inspector General conclud-
ed: ‘[Tlhe replacement of [the judge advocate] on the Board raises
a clear question of impropriety. . . . The evidence suggests that the
Board’s composition was adjusted in order to avoid a particular
outcome, which in turn seriously compromises the integrity of the
promotion process.”

Failure to disclose the command influence issue in the pre-board
screening process

The Army has an informal procedure, known as a pre-board
screening, which is attended by representatives of the Army In-
spector General, the Commander of the Criminal Investigation
Command, the Judge Advocate General, the General Officer Man-
agement Office, and the Vice Chief of Staff. According to the
Deputy Inspector General's report, the pre-board screening is in-
tended to present the Vice Chief of Staff with “any and all poten-
tially adverse information concerning the officers who will be con-
sidered by a particular Promotion Board.” The Vice Chief of Staff
then determines “whether any such information presented is suffi-
ciently significant to be presented to the Board as adverse informa-
tion” in accordance with the procedures designed to ensure fairness
to all concerned (including notice to the individual, an opportunity
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to respond, and provision -of the information to all selection board
members in writing).

The concept of adverse information is not limited to criminal
misconduct. During the screening for the 1989 brigadier general se-
lection board, for example, the personal bankruptcy of one candi-
date was raised, and the Vice Chief of Staff decided to provide that
information to the Board. The candidate whose personal bankrupt-
cy was brought to the attention of the board was not selected.

Because the Judge Advocate General, Major General Overholt,
was serving as a member of the board, he was disqualified from
participating in the pre-board screening. His place in the pre-
screening process was taken by the Assistant Judge Advocate Gen-
eral, Major General Suter. According to the Deputy Inspector Gen-
eral’s report, Major General Suter did not disclose to the Vice
Chief of Staff Colonel Bozeman’s involvement in the 3d Armored
Division’s command influence problems. The Deputy Inspector
General’s report strongly criticized this failure:

- [Alny and all potentially derogatory information should
be brought up at such briefings to help preclude situations
such as addressed in this report. Thus, we strongly believe
MG Suter should have offered information on COL Boze-
man at the pre-board briefing. * * * We believe MG Suter
erred when he failed to present to [the Vice Chief of Staff]
a description of COL Bozeman’s relationship to the 3d Ar-
mored Division command influence issues. ' )

An mcomplete presentation to the selection board

Major General Suter’s failure to disclose adverse information
during the pre-board screening meant that the board was not pre-
sented with an accurate, written account of the command influence
issue. Although the command influence issue was not discussed in
any of the official materials presented to the board, it was dis-
cussed during the board’s deliberations by Major General Overholt,
who was serving as a member of the board. As described in the
Deputy Inspector General’s report, this created a situation . in
which the non-lawyer members of the board were forced to rely
1tiplon an incomplete, verbal presentation by Major General Over-

olt.

According to the Deputy Inspector General’s report, when the
board met, Colonel Bozeman emerged as one of the leading candi-
dates. Major General Overholt, as a member of the board, discussed
the 3d Armored Division matter, but did so in a way that led the
non-lawyers on the Board to believe that Colonel Bozeman had no
responsibility for the command influence problem. The President of
the board, for example, told the Deputy Inspector General that
Major General Overholt had advised the selection board “that what
[COL] Bozeman had done was probably about right and that the
action taken by the Commander and the Sergeant Major was per-
haps independent, or they ignored advice or acted in a way that he
had no control over.” As the Deputy Inspector General’s report
concluded, “the information presented to the Board cast COL Boze-
man’s role in the 3d Armored Division command influence problem
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in a favorable light, and * * * criticisms of COL Bozeman were
discounted.” ; ‘

‘The Deputy. Inspector General’s report notes that “there was no
claim, and we found no-indication, that Colonel Bozeman was not
competitive with the other candidates on the basis of his military
record, excluding the 3d Armored Division and the [Army Board of
Correction for Military Records] matters. His military personnel
record, as it was considered by the [Selection] Board, was outstand-
ing.” The problem was that, as a result of the failure of the Army
JAG Corps leadership to conduct any meaningful investigation of,
or to assess his responsibility and ensure accountability for, the 3d
Armored Division matter, there was not a proper assessment as to
what information should have been presented to the selection
board in order to ensure an accurate evaluation of Colonel Boze- -
man’s entire record. : ' -

Staffing the nominations

After the board met, the General Officer Management Office
submitted the nominations to the Army’s Office of General Counsel
for review, and was informed by the office of the 3d Armored Divi-
sion command. influence cases. The memorandum from the General
Counsel’s office noted that there had been allegations of unlawful
command influence, but that information about Colonel Bozeman’s
role was “inconsistent” and that ‘[nJo basis was found for taking
any action against COL Bozeman.” As noted in the Deputy Inspec-
tor General’s report, the memorandum was misleading because “it
conveyed a message that the evidence was inconsistent and, there-
fore, unpersuasive, and it suggests that some inquiry was held that
led to the conclusion that there was no basis for action. * * * [N]o
one * * * in the Army ever undertook such a review.”

The memorandum, despite its reassuring tone, caused Lieutenant
Colonel Stephen R. Smith, Chief of the General Officer Manage-
ment Office, to ask Major General Suter about the cases. According
to Lieutenant Colonel Smith’s notes of the conversation, Major
General Suter said that Colonel Bozeman ‘“did nothing wrong.
Cases were looked at ‘400’ ways and he [Colonel Bozeman] was [the]
gnly voice of reason. Defense soiled Bozeman. No action because no

asis.

The Deputy Inspector General’s report notes: “LTC Smith re-
called that, during the telephone conversation, MG Suter indicated
that COL Bozeman had advised his commander properly, that COL
Bozeman had taken the proper steps, and that, although it was an
unfortunate situation, it was COL Bozeman who had followed
through to ensure that service members’ rights were protected.”
The report also notes that Lieutenant Colonel Smith “recalled that
MG Suter had ‘put [his] mind at ease’ through his responses that
the board had been aware of and had considered the situation, that
the 3d Armored Division matters should not preclude COL Boze-
man’s promotion, and that, in fact, the way COL Bozeman had
handled himself in the 3d Armored Division situation only went to
prove that he is general office material.”

The nominations were then forwarded through the Army to the
Secretary of Defense. The nominations were accompanied by a
memorandum which noted that there had been allegations of un-
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lawful command influence, but that information about Colonel
Bozeman’s role was “inconsistent” and that ‘“the Army found no
basis for taking any action against him.” As noted above, the
Deputy Inspector General concluded that the memorandum did not
accurately portray the command influence cases, and was mislead-
ing in implying that there had been an investigation of Colonel
Bozeman’s role.

Although incomplete and misleading, the memorandum triggered
concern within the Office of the Secretary of Defense (OSD). The
Deputy Assistant Secretary of Defense (Resource Management and
Support) asked Major General Suter to brief him on the issue. As
noted in the Deputy Inspector General’s report, the Deputy Assist-
ant Secretary ‘‘came away from the meeting with the impression
that the question of COL Bozeman’s responsibility for command in-
fluence in the 3d Armored Division had been thoroughly investigat-
ed and that COL Bozeman’s actions were found not to warrant cen-
sure.’

As a result of the deficiencies in the staffing process, the Deputy
Inspector General’s report concluded that responsible officials were
not provided with the information they needed to make a decision
on selecting Colonel Bozeman for promotion:

[W]e do not believe that the promotion board, Army offi-
cials, or other Department of Defense officials had suffi-
cient information before them about his actions in the 3d
Armored Division to make that judgment.

VI. MAJOR GENERAL SUTER’S COMMENTS ON THE INSPECTOR GENERAL’S
REPORT

Major General Suter was provided with an opportunity to com-
ment on the Deputy Inspector General’s report, and he submitted
comments to the Secretary of the Army on July 2; 1990. Those com-
ments were forwarded to the Committee by the Department of De-
fense.on August 13, 1990, and were considered carefully by the
Committee .in reviewing the Deputy Inspector General’s report.
Rather than mitigating concern over the issue raised by the
Deputy Inspector General, key elements of Major General Suter’s
comments underscore the problems identified in the Deputy Inspec-
tor General’s report.

In his comments, Major General Suter attempted to deflect per-
sonal responsibility for the failure to assess responsibility and
ensure accountability for the 3d Armored Division cases. He noted
that the cases arose in 1982 and 1983, and that he was not part of
the leadership until August 1, 1985. He observed that his predeces-
sors decided to leave “further investigation to the military justice
litigation process.” He also noted: “I do not now question that an
independent investigtion of Colonel Bozeman’s involvement in and
responsibility for the situation in 3rd Armored Division would have
" been desirable or appropriate. Indeed, as late as 1985, when I
became the Assistant Judge Advocate General, I raised this possi-
bility with MG Overholt. He rejected it.”

When the Thomas decision was issued in 1986, Major General
Suter was the Assistant Judge Advocate General, the second high-
est officer in the Army JAG Corps, and was Colonel Bozeman’s
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rater. Despite the specific criticisms of Colonel Bozeman in the
Thomas case, the Army JAG leadership, including Major General
Suter, toock no action to assess responsibility or ensure accountabil-
ity. This is of particular concern in light of the leadership’s appar-
ent decision to permit the issues to be developed through the litiga-
tion process instead of through administrative investigation.
Having decided to rely upon the litigation process for such investi- .
gation, it was incumbent upon the leadership to take action when
specific deficiencies were identified by this process. The failure of
tlll)i: leadershp, including Major General Suter, to do so is inexcus-
able.

Major General Suter’s explanation for his failure to disclose the
3d Armored Division cases during the Vice Chief of Staff’s pre-
board screening also is troubling. In his comments on the Deputy
Inspector Generals’s report, Major General Suter stated that it
“never occurred” to him that he should “raise COL Bozeman’s in-
volvement in the 3d Armored Division cases as part of the pre-
board screen,” based on his “understanding of COL Bozeman’s role
in the 3rd Armored Division cases, and on the nature of informa-
tion normally given as part of the pre-board screen.” He noted
that, in his view, the goal of the pre-board screen was “to deter-
mine if there are completed investigation reports concerning the of-
ficers . . . that are adverse, relevant and material. The presence of
a JAGC general officer at the screening board was, in my mind, for
~ the purpose of providing legal advice concerning the documents
presented to the group.” He added: “Even if I held the personal
opinion that Colonel Bozeman had committed misconduct, I ques-
tion the propriety of bringing up such a matter in this way [to the
pre-screening board] in the absence of any documented finding to
that affect. . . . I do not believe it would have been appropriate for
me to try to communicate such matters to the board—of which I
was not a member. These were matters for the members them-
selves to raise, as they were instructed in the MOI [Memorandum
of Instruction.]”’

The first problem with Major General Suter’s explanation is that
there were official documents, including the opinion in the Thomas
case, which were adverse, relevant, and material, and which could
have, and should have, been presented to the Vice Chief of Staff of
his consideration. Second, to the extent that more detailed findings
were not available, the fault lay with the Army JAG Corps leader-
ship, including Major General Suter, for not ensuring that such an
investigation was undertaken. Third, the issue was not, as Major
General Suter implies, whether he would communicate his person-
al views directly to the selection board; rather, the issue was.
whether he would provide his client, the Vice Chief of Staff, with
information necessary to permit his client to decide whether such
information should be transmitted to the selection board under es-
tablished procedures (requiring a written communication shared
will all board members, with an opportunity for the affected officer
to submit a rebuttal). Fourth, Major General Suter’s narrow view
of the information that should have been presented to the pre-
screening process do not reflect the views of his client, the Vice
Chief of Staff, who told the Deputy Inspector General “that he
would have liked for the information to have been brought up at
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the pre-board screening briefing.” Fifth, Major General Suter ap-
parently decided that the selection board should learn about the 3d
Armored Division cases from the members of the selection board
(i.e., the judge advocate corps members of the selection board)
rather than as a result of a decision by the Vice Chief of Staff as to
what information should be provided to the selection board. _

Finally, his explanation is inconsistent with his other statements
about the post-board review process. As noted earlier in this report,
after the selection board met, the nominations were accompanied
within the Department of Defense by a memorandum which de-
scribed the 3d Armored Division cases in a manner described by
the Deputy Inspector General as ‘“misleading.” In the course of dis-
cussing the memorandum, Major General Suter explained the in-
clusion of information about the 3d Armored Division cases on the
basis that ‘it was appropriate to alert decisionmakers of the exist-
ence of a potential source of controversy.” Major General Suter’s
recognition that it was appropriate to raise Colonel Bozeman’s in-
volvement in the 3d Armored Division cases as part of -the post-
board staffing process underscores the inadequacy of his justifica-
tion for his failure to alert the key decisionmaker in the pre-board
screening process—the Vice Chief of Staff—as to information
whic(lll should have been considered for submission to the selection
board. :

The purpose of the screening board was to provide the Vice Chief
of Staff with information, and permit the Vice Chief to decide what
should be presented to the selection board. As the legal representa-
tive to the screening board, Major General Suter was uniquely posi-
tioned to bring the Thomas case to the attention of the screening
board, so that his client—the Vice Chief of Staff—could make an
informed decision as to whether the information should be present-
ed to the selection board. In failing to do so, he withheld informa-
tion necessary for his client to make such an informed decision.

Major General Suter’s comments to the post-board staffing proc-
ess raise additional concerns. Major General Suter noted that
Major General Overholt, who was nearing retirement ‘‘tasked me -
to ‘move’ the selections through the Pentagon.” Major General
Suter added that “once the board made its selections, I believed it
was my duty to support the selections, including Colonel ‘Boze-
man’s.” Major General Suter’s responsibility during the post-board
process, however, was not to the selection board in general or
Major General Overholt in particular. His client was the Secretary
of the Army. It was Major General Suter’s duty, as the senior uni-
formed lawyer responsible for providing legal advise on these nomi-
nations, to ensure that his client was fully and completely in-
formed of all information in his possession relevant to a decision
that the client must make. In this case, that decision was whether
the Secretary of the Army should transmit the selection board
report to the Secretary of Defense, and the recommendations the
Secretary of the Army should make to the Secretary of Defense
concerning the individuals whose names were on that report. Be-
cause Major General Suter perceived that his primary duty was to
the selection board rather than to the Secretary of the Army, he
failed to provide the Secretary with the full range of information
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which the Secretary was entitled to receive from the senior uni-
formed lawyer responsible for the matter.

CONCLUSIONS

The Secretary of the Army, in his Memorandum of Instruction,
told the 1989 brigadier general selection board that—

You will endeavor to recommend the officers who have
consistently demonstrated the highest standards of integri-
ty, personal responsiblity and professional ethics. * * *

The board was not able to make its own determination as to
whether Colonel Bozeman met that standard because those who
knew of the command influence cases, and who were in position to
assess accountability and responsibility, failed to do so. Likewise,
those who reviewed the nomination after the selection board met .
also were not provided with the information that was necessary to
assess the fitness and qualifications of the nominee. ,

The responsibility for this failure rests with those lawyers, in-
cluding Major General Overholt and Major General Suter, who
were aware of the 3d Armored Division cases but failed to give a
complete or timely account to those responsibie for the nomination.

As noted in the Deputy Inspector General’s report, the leader-
ship of the Army JAG Corps was uniquely positioned to ensure
that adequate information was set forth in Colonel Bozeman’s mili-
tary record, disclosed to the selection board, and provided to re-
viewing officials. The Committee is particularly concerned that the
leadership repeatedly failed to fulfill its obligations to assess re-
sponsibility, ensure accountability, and provide the selection proc-
ess with appropriate information. v

- The 3d Armored Division command influence cases repre-
sented a major breakdown in the administration of military
justice. Yet the Army JAG Corps leadership failed to ensure
that there was a thorough investigation to assess responsibility
and ensure accountability.

In 1986, the Court of Military Appeals issued the Thomas de-
cision, which specifically criticized the role of Colonel Boze-
man, as the 83d Armored Division SJA, in failing to deal with
the command influence cases. At that time, Colonel Bozeman
was the Executive to Major General Overholt, the Judge Advo-
cate General. Major General Suter, the Assistant Judge Advo-
cate General, was Colonel Bozeman’s rater. Neither Major
General Overholt nor Major General Suter took any action to
assess responsibility or ensure accountability.

The failure of the Army JAG Corps leadership to assess re-
sponsibility and ensure accountability after the Thomas deci-
sion is especially serious in light of the earlier decision by the
JAG Corps leadership to permit the issues to be developed
through appellate litigation rather than through an investiga-
tion. Having relied on the appellate process, the inability or
unwillingness of the Army JAG leadership to initiate action
was inexcusable after the appellate courts had specifically
noted Colonel Bozeman’s failure to ensure the integrity of the
military justice system. :
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In April 1989, Major General Overholt was. designated to
serve on the brigadier general selection board, along with two
other judge advocate general officers and two non-lawyers.
Major General Overholt discussed the merits of several candi-
dates, including Colonel Bozeman, with one of the general offi-
cers, and then arranged to have him removed from the board.
According to the Deputy Inspector General’s report: ‘“The evi-
dence suggests that the Board’s composition was adjusted in
order to avoid a particular outcome, which in turn seriously

compromises the integrity of the promotion process.’ .

In May 1989, Major General Suter represented the Judge
Advocate General’s Corps during the pre-board screening prior
to the convening of the 1989 brigadier general selection board.
As Colonel Bozeman’s rater at the time the appellate courts
had found that Colonel Bozeman had failed to ensure the in-

- tegrity of the military justice system, and as a senior judge ad-

vocate whose service included a period as Chief Judge of the
Army Court of Military Review, he was well-aware of the ap-
pellate cases that had specifically discussed Colonel Bozeman’s
role. As the legal representative to the pre-screening board, he
was uniquely situated to bring to the pre-screening board’s at-
tention knowledge of adverse information about one of the can-
didates who would be considered by the board. That informa-
tion was well-known throughout the J udge Advocate General’s
Corps because of the published court opinions in the 3d Ar-
mored Division cases. He improperly failed to bring these mat-
ters to the attention of the screening board.

Although the records presented to the board contained noth-
ing about the 3d Armored Division cases, Major General Over-
holt, as a member of the board, presented the board with a de-
scription of the cases. Accordlng to the Deputy Inspector Gen—
eral’'s Report, Major General Overholt’s presentation “cast
COL Bozeman’s role in the 3d Armored Division command in-
fluence problem in a favorable light, * * * [and] criticisms of
COL Bozeman were discounted.”

In May and June 1989, Major General Suter was called upon
to brief Army and OSD officials responsible for the nomination
about Colonel Bozeman's role the 3d Armored Division cases.
His briefings created the erroneous impression that the ques-
tion of Colonel Bozeman’s responsibility for command influ-
ence in the 3d Armored Division has been thoroughly investi-
gated and that his actions were found not to warrant censure.
According to the Deputy Inspector General, “‘the oral briefings
glven by MG Suter gave a benevolent account of COL Boze-
man’s role in the 3d Armored Division. MG Suters reported
account[s] are not consistent with the court cases.’

In summary, the leaders of the Army JAG Corps engaged‘in a
continuing pattern of conduct involving a failure-or refusal to meet
their professional responsibilities. The 3d Armored Division cases
represented a major breakdown in the administration of military
justice, involving one of the fundamental principles under the
UCMJ—the prohibition against unlawful command influence. The
leadership of the Army JAG Corps, however, failed to ensure that
there was a timely investigation. Although the leadership purport-
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ed to rely on the litigation process to develop the issues, they then
chose to ignore issues concerning ‘Colonel Bozeman specifically
raised by the appellate courts. The leadership compounded these
errors by withholding vital information during the pre-screening
process for the 1989 brigadier general’s board, and by presenting
misleading information about the 3d Armored Division cases
during the selectlon board proceedings and the post-board review
process.

The Judge Advocate General is the senior uniformed lawyer in
each Military Department. Each Military Department is responsi-
ble for procurement, personnel, and management issues of enor-
mous importance to the men and women of the Armed Forces, to
the Department of Defense, and to the Nation. It is the responsibil-
ity of the Judge Advocate General, with respect to matters entrust-
ed to uniformed lawyers, to ensure that the Military Department’s
activities are conducted in accordance with the spirit as well as the
letter of the law. In the high pressure environment that character-
izes decisionmaking in ‘military affairs, the Judge Advocate Gener-
al plays a crucial role as the conscience of the civilian and military
leadership, and as an example to military lawyers stationed
throughout the world.

As the Court of Military Appeals observed in the Thomas case,
the 3d Armored Division command influence cases were damaging
not only to the individual servicemembers involved in those cases,
but to the military justice system in general. The leadership of the
JAG Corps was presented with a series of opportunities to address
the issue of accountability and responsibility for those cases within
the Judge Advocate General’s Corps. In each case, they failed to
provide their clients with the advice necessary to make a proper
assessment of a potential nominee for the high honor of being se-
lected as a general officer.

The integrity of the promotion process is essential to the integri-
'ty of the officer corps. The Judge Advocate General must ensure
that the promotion process is administered in a fair and equitable
manner. Those responsible for the JAG Corps leadership failed to
fulfill that role with respect to promotions within the JAG Corps,
which cast serious doubt upon their ability to serve that function
for the Army as a whole. This is a matter that requires the imme-
diate attention of the civilian leadership of the Department of the
Army and the Department of Defense.

The Committee notes that the Deputy Inspector General recom-
mended, and the Secretary of Defense endorsed, a number of ac-
tions to ‘address the problems identified in the investigation, includ-
ing:

Review of policies and procedures for. investigating allega-
tions against judge advocate personnel.

Review of training for commanders on command influence
problems, with particular emphasis on lessons learned from
the 3d Armored Division issue.

More precise specification of the types of information that
are appropriate for pre-selection board screenings.

Review of the Deputy Inspector. General’s report by the Sec-
retary of the Army to determine what other actions might be
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appropriate with regard to the leadership and management of
the JAG Corps.

The 3d Armored Division cases and subsequent actions by the
leadership of the JAG Corps do not reflect well on an organization
that should serve as a model of fairness and integrity for the rest
of the Army. The steps recommended by the Deputy Inspector Gen-
eral should result in a thoroughgoing review of the delivery of
legal services within the Army. The Committee will monitor this
situation very closely in the next year to ensure that timely and
effective reforms are undertaken in the management of the Army

JAG Corps.
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ERRATA

The following line was inadvertently omitted from the bottom of
page 12 of the original report:

exact words used by MG Anderson, he had gotten the distinct
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1.9000000XXX May 28, 1990

U.8. ARMY JUDGE ADVOCATE
GENERAL CORPS ISSUES

INTRODUCTION

This investigation was initiated at the request of the
Secretary of Defense. The Secretary's request wvas based on a
December 1, 1989, letter from the Chairman and Ranking Minority
Member of the Committee on Armed Services, United States Senate
(hereinafter reforred to as the Senate Armed Services Committee or
SASC). In their letter, Chairman Sam Nunn and Senator John W.
Warner expressed their concern "about the overall management and
leadership of the Army Judge Advocate General's Corps (JAG Corps)
and the Army's own system of oversight in this area.® They
requested an investigation by the Inspector General, Department of
Defense, into issues related to (1) the promotion of Colonel (COL)
John R. Bozeman to the grade of brigadier general (BG) in the JAG
Corps, (2) alleged flaws in JAG Corps managenment over an extended
period, (3) oversight of the JAG Corps, and (4) processing senior
officer promotions. On January 23, 1990, the Secretary asked the
Deputy Inspector General to investigate and to be as responsive as
possible to the Senators' concerns. The Honorable Susan J.
Crawford, Inspector General, Department of Defense (IG, DoD), did
not participate in this investigation except as a vitness because
of her prior service as General Counsel, Department of the Army.

One of the major issuss addressed in this inquiry was first
presented in testimony before the Army Board for the n of
i Records (ABCMR) in the case of Major (m)ﬁ s
wxn an October 11, 1989, memorandum to Ms. C , the
a an of the ABCMR described the impressions he had gathered :
from the testimony. The Vice Chief of Staff of the Army, then
directed the Arsy Inspector General (DAIG) to investigate. The
initial scope of the investigation focused on COL Bozeman, and was
later expanded to cover the subject matter addressed by Chairman
Nunn and Senator Warner in their letter of December 1, 1989. The
DAIG investigators suspended their work vhen the Secretary of
Defense reguested this investigation.

The DAIG investigator and Lieutenant
Colonel (LTC) transferred a of their notes
and interview transcripts to the OIG, DoD. They also explained

the steps they had taken, the issues they had identified, and the
evidence they had gathered. Their assist the early stages
of -our investigation vas invaluable. cCOL and chﬁ
interviewed a number of the key witnesses in 8 case.

made no distinction between interviews conducted by the DAIG
{nvestigators and those that we conducted.

This investigation has its origins in a problem of comzmand
{nfluence affecting military justice in the Third (3d) Armored

pie
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pivision. Major General (MG) Thurman E. Anderson (nov retired),
commanding General of the 3d Armored Division, made statements
pbeginning in April, 1982, that led to challenges of about 350
courts-martial based on allegations of improper command influence
exerted by MG Anderson. Litigation of these issues began in 1983,
and resulted in decisions by the U.S. Army Court of Military
Review (ACMR) and the U.S. Court of Military Appeals (CMA).
Numerous cases Were returned to the trial court level for hearings
on the impact of command influence on the original trial,
rehearings on sentencing, and rehearings on the merits. The

3d Armored Division command influence cases were unprecedented,
both in terms of the number of cases affected and in the burdens
created for the Arpy military justice system. Virtually ali ot
‘the fact finding prior to the DAIG investigation was accomplished
through the efforts of the litigants, primarily Trial Defense
Service (TDS) attorneys on behalf of court-martial defendants.

We and the DAIG investigators took taped sworn testimony from

40 witnesses. 1In addition, we examined a considerable amount of
testimony and many affidavits, pleadings, and decisions fros the
3d Armored Division command influence litigation. We reviewed
records of investigations of a military justice administration
problem in the First (1st) Armored Division during the 1982-1983
timeframe. We also examined perscnnel records, records of JAG
Corps Promotion Boards, and the record in the Major (MAJ)

ABCMR case.

ORGANIZATION OF REPORT

This report is divided into seven parts. Part One discusses
the existence of unlawful command influence at the 3d Armored
pivision--how it developed and howv it was handled--with particular
concern for the role played by COL Bozeman, the Staff Judge
Advocate (SJA) at the )4 Armored Division at the time. -

part Two considers the responsse of the Army Office of the
Judge Advocate General (OTJAG) to the unlawful command influence
problem at the 3d Armored Division including efforts to
investigate, contain, and remedy the situation.

Part Three focuses on the propriety of COL Bozeman's -
participation in a 1988 JAG Corps Lieutemant @) Selection
Board which did not promote an officer, MAJ vho
had been a significant participant in court cases on be ot
defendants vho vere critical of MG Anderson and COL Bozeman.

Part Four concerns the 1989 JAG Corps Brigadier General
Promotion Board--including its formation, members, instructions,-

and recommendations.

Part Five addresses the mahn.r in which the nominations made
by the 1589 JAG Corps Brigadier General Promotion Board were

i
e

S.Rept. 102-10 - 91 - 2
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staffed within the .spartment ot Defe

St nse and toansmitted to the
. Part Six deals vith a number of addit

management improprieties wvithin the ()'l‘.nc.mm1 t1legations of

Part Seven is a brief overview of all i
of systemic management problems in the Jac.g;:p:'.“ and Pﬁrcoptiom

There are no recomnendations in the report. Recommend
will be made to the Secrstary of Defense in a separate nno::::::

iii
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PART ONE
UNLAWFUL COMMAND INFLUENCE

1. INTRODUCTION

on February 12, 1982, MG Thurman E. Anderson (now retired),
formerly Commanding General, 24 Armored Division (Forward),
became the Commanding General of the 3@ Armored Division. The
statf Judge Advocate (SJA) at the 3d Armored Division vas ITC
John R. Bozeman (nov Colonel (COL) Bozeman), who had been SJA
there since June 1981. Shortly after assuming command, MG
Anderson, with the assistance of notes prepared by COL Bozeman,
began to address subordinates on issues of military justice.
His comments were later determined by military courts to have
introduced unlavful "command influence® into the court-martial
process, requiring the revifw of hundreds of court-martial cases

at the 3d Armored Division.

. As the Court of Military Appeals said in U,S, v. Thopas, 22
M.J. 388 (CMA 1986):

Command influence is the mortal enemy of
military justice....The exercise of command
influence tends to deprive service members of
their constitutional rights. If directed '
against prospective defense witnesses, it
transgresses the accused's right to have
access to favorable evidence.
The Court concluded that, ™...in cases where unlawful
command influence has been exercised, no revieving court may
properly affirs findings and sentence unless it is persuaded
beyond a reasonable doubt that the findings and sentence have not
been affected by the command influence.®

' An article that appeared in the September 7, 1984 Army Chief
of Staff's Weekly Summary for dissemination to-Ar@ly general
officers worldwide stated, "An attempt to influence subordinates
in the exercise of their independent and unfettered discretion
concerning recommendations for disposition is specifically
prohibited by Article 37, UCMY (Unifora Code of Military Justice]:
Rule 104, MCM (Manual for Courts-Martial), 1984; and paragraph 3-
4b, AR -[Army Regulation] 27-10. - Unlawful command influence
detracts from good order, discipline, morale, and unit cohesiveness
and adversely impacts on'the ability of a unit to accomplish its
mission.® This article is referred to on page 35 of this report.

1
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The following is a chronology of events surrounding the
wcommand influence® issue at the 34 Armored Division. It begins
with a description of pertinent activities engaged in by
MG Anderson and COL Boteman, followed by a discussion of a series
of specific events that, individually and collectively, address
the nature and extent of the command influence problem at the 3d
Armored Division, and concludes with summaries and quotations

from relevant court decisions.

II. FACIS
A. Evolution of the Topic

COL Bozeman informed us that when MG Anderson assumed
command of the 33 Armored Division, the division vas overwhelmea
with court-martial cases. The use of summary courts-martial had
declined; most cases were being referred to special courts-
martial which were empowered to adjudge a bad conduct discharge
(BCD). COL Bozeman stated that he had convinced MG Anderson this
was a mistake because greater use of summary courts-martial would
expedite cases and reduce the ‘backlog. )

According to COL Bozeman, on one occasion MG Anderson said,
in the context of how many trials were pending, "You know, one
thing I don't like to see is when a commander recommends a case
for BCD special, and then he comes in and says the guy ought to
be retained.®™ COL Bozeman did not consider this as a
proscription on testifying, but rather as a prescription for
referring cases to the lowest appropriate court. 1In his
statement to us, COL Bozeman stated the proposition as follows:
wpon't send me a case for a BCD special if you believe or you
would testify that the individual should be retained in the
service, because it makes no sense to send something up to a
discharge level court martial, and then come in and tell me he
shouldn't be discharged, shouldn't be there in the first place.®
He concluded, ®"That propesition is a technically correct
statement of the law; more than that, it is pro-defense."

In the 1985 DuBay’ hearing in D.S. v. Thompson, 19 M.J. 690
(ACMR 1984), Judge Cole, a Military Judge, discussed at length -
the testimony of MG Steven B. Nichols, the Deputy Commanding -
General of V Corps during MG Anderson's tour as 3d Armored

2 A puBay hearing is a post-trial session under Article 35(a),
Uniform Code of Military Justice, to enter findings on specified
matters. DuBay hearings are typically ordered by an appellate
court to more fully develop the factual basis for an issue raised
on appeal. The genesis of DuBay hearings is
puBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967), in which the Court of
Military Appeals remanded the case for a limited hearing on the:
{ssue of unlavful command control. .
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pivision commander. Judge Cole found MG Nichols' testimony "very
illuminating® on the entire issue of unlawful command influence
and MG Anderson's theory, which Judge Cole referred to as

MG Anderson's "consistency theory®. Judge Cole summarized

MG Nichols' testimony as follows:

1. General Anderson has had his "consistency
theory" for many years and began to espouse
it at least wvhile he vas the Commanding
General (CG), 2d Armored Division and the
General Court Martial (GCM) Convening
Authority of the unit. That assignment came
just prior to his assignment as 3d Armored
CG. Command Sergeant Major (CSM) Haga also
followed Gegeral Anderson from 24 Armored to

3d Armored.

.2. MG Anderson's theory is that: When a
compander forwards a case to a punitive level
court-martial, recommending elimination of
the service member, it is inconsistent for
that commander, after conviction, to testify
on Extenuation and Mitigation that the -
accused should not be punitively discharged.
This is his theory in its pure form--
unadulterated by summarization for effect.

3. It is uncertain what the genesis of this
nconcern” was. It is clear that MG Anderson
had a habit of reading the entire SJA Review
of a case as well as a considerable portion
of the record--especially the testimony in
Extenuation and Mitigatjion. This is a bit
unusual, especially in a very busy
jurisdiction. This "concern® caxe with him
to 34 Armored Division. It also appears the
General's concern was not generated by any
fall-out from inconsistencies. The discharge
rate was not low. There was no perceived
concern that lawyers, court members, court _
reporters, etc., were being ilY used. —The
concern was not directed toward the solving
of any particular problem area in the
administration of military justice. coL
Bozeman did testify that the CG was very

_ interested and involved in the court-martial
process and that he was concerned that

3 csM Haga played a crucial role in subsequent events,
described below.
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everything went according to the rules and
regulations--as he understood thes.

4. There is no question that the concern
expressed by MG Anderson vas directed toward
the officer responsible for the inconsistency
and not toward the idea that a soldier was
unnecessarily placed in jeopardy. The CG's
reaction vhen he read or detected an example
of this inconsistency wvas that the individual
didan't knov what he was talking about.

5. The only explanation for MG Anderson's
concern in this area and his subsequent
emphasis on it is that this is a pet peeve he
has. It shows to him a lack of intestinal
fortitude in the person to stand up and be
counted. MG Anderson mentioned his pet peeve
to groupings of commanders as well as staff
and also to senior non-commissioned officers
(NCOs). The consistency theory does not lend
itself to a hard hitting, quick concept by a
General walking up and down the stage,
covering many subjects in a short period of
time. Raving spoken on the consistency
theory many times, both in the 24 Armored
pivision and the 34 Armored Division it
became abbreviated to "What really pisses me
off is wvhen someone sends a case forward for
a BCD and then comes in and testifies on his
behalf.® It was very illuminating that

¥G Nichols during his testimony reverted to
the use of the words "testify in his behalf"
vhen it was clearly understood that we were
all talking about testifying for retention or no

punitive discharge.

6. MG Anderson discussed his consistency
theory with MG Nichols frequently. They
secened to have the sane philosophy. -

NG Nichols appearsd to clearly understand
vhat concerned MG Anderson, hov it affected
him and how and why he chose to address this
subject to his command. The testimony of

MG Nichols is very significant as it appears
to articulate MG Anderson's thought process--
vhen not under attack.

7. The only explanation MG Anderson could
give for including groups of senior NCO's
{non-commissioned officers) in his.
consistency theory pitch was that they work



39

closely vwith their commanders, consult
closely and are therefore part of the court-
‘sartial recommending process. .

B. COL Bozepan's Notes

The documents reflect that a meeting of 211 the convening
authorities under MG Anderson's jurisdiction was planned for mid-
April 1982, COL Bozeman and MG Anderson discussed various issues
to be addressed during the meeting. COL Bozeman agreed it would
be a good 1dea for MG Anderson to discuss the importance of
summary courts-sartial and, in his words, "the hierarchy of
disciplinary action® at the meeting. o

on April 7, 1982, COL Bozeman prepared for MG Anderson notes
on the topics to be discussed (Enclosure 1l). Paragraph 10 of
e

those notes is entitled, "
pitigation® and states:

a. Common scenario: serious offense at
BCD level; company commander testifies that
soldier (can be rehabilitated) (should not be
discharged) (should not be confined) (should
be returned to the unit "this afternoon").

b. Apprise company level commanders of
the general inconsistency of recommending a
GCM [General Court-Martial} or BCD and
discharge of the accused from the service,
and then testifying to the effect that the
accused should be retained.

€. CAUTION: These remarks don't mean
don't testify for one of your soldiers or
tell a subordinate not to testify. It is
occasjonally appropriate toé seek a result
that an otherwise good soldier vill be placed
under a suspended punitive discharge. 1f
retention in the service is appropriate, ‘
maybe you've recormended the wrong level of -

disposition.
erson’ e bo a

on April 13, 1982, MG Anderson spoke to the court-martial
convening authorities under his jurisdiction. He discussed a
number of points concerning milltary justice, using the notes
prepared for hims by COL Bozeman. At the conclusion of the
meeting, he invited COL Bozeman to make comments. COL Bozeman
did not do so, believing that .the points had been properly made.
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In the fall of 1982, COL Bozeman attended another neeting at
wvhich MG Anderson discussed the point summarized in COL Bozeman's
April 7, 1982, notes. The meeting was attended by the 3d Armored
pivision brigade and battalion commanders. Again, COL Bozeman
believed that MG Anderson properly stated the point.

D, NCOs and the Soto Case

The evidence shows that between April and December, 1982, MG
Anderson addressed this topic at least eight times. Junior
officers and noncomaissioned officers (NCOs) vere present at some
of these meetings. COL Bozeman was generally aware of the
meetings he did not attend but told us that he was not aware
until March 1983, that NCOs were present during some of the
sessions. : v

The evidence reflects that in some of the meetings
MG Anderson referred to a recent case in which the accused's
entire chain of command had testified in his support.

COL Bozeman told us that he now believes MG Anderson was
referring to U,S. v, Sotg, (unpublished). 1In that case, Soto, a
staff sergeant, vas accused of selling hashish to an undercover
agent. The charges were referred to a special court-martial
empowered to adjudge a BCD. Thereafter, every member within SGT
Soto's chain of command testified on his behalf. COL Bozexman

told us:
_
At the time I didn't realize the impact [the
Sotg case) had on General Anderson. But when

you read his testimony you can see that it
did have a significant impact.

MG Anderson had spoken to subordinates twice prior to the '
date of the Soto case. - COL Bozeman advised us: .

I am convinced that without the Soto case, .

the subject would have dropped into oblivion.

But the Soto case resurrected in his mind and

he began to discuss the topic. This time,

though, if you read the statements of the

people, it's clear he's talking about a case. _
- — This is the case he's talking about.... -

And he introduces this notion of the chain of
compand. In other words, what I think
happened is he began to present his issue and
do twvo things different with it. He .
presented it against the backdrop of-the Soto
case. So now you've got a commander who has
started out talking to you about a case in
vhich the whole chain of command came in to

testify.
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He introduced--he then probably went to his--
he says this is what he did, and I don't
doubt him--I vent to my "don't recommend a
BCD if you would testify.® And he rolls NCOs
into it. With that combination, it's just
highly--it' .
(emphasis added)

E. MAJ Buchanan

puring the period from February to December 1982, there vere
two other incidents that merit mention. The first occurred in
March, before MG Anderson had made his first presentation to the
convening authorities on April 13. The incident wvas not reported
until several years later in the 1985 DuBay hearing in

, . In that hearing, MAJ Michael A. Buchanan, vho

was assigned to the 3d Armored Division from June 1980 until July
1983, testified concerning the court-martial of Specialist Four
Gregory Johnson, 564th Military Police (MP) Company, who was
accused of negligent homicide in the death of a German local
national that Johnson was attempting to apprehend for
blackmarketing. The case had been referred to a general court-
partial. Battalion Commander, LTC Mark A. Mueller, testified on
behalf of Specialist Johnson concerning the lack of weapons
training MPs received. MAJ Buchanan testified for the
prosecution in U.S. v. Johnson, (unpublished), to the effect that
the MP weapons training was adequate. .

According to MAJ Buchanan's 1985 testimony, he was sitting
in the waiting room waiting to testify when COL Bozeman
approached him and asked him to come to COL Bozeman's office,
vhich MAJ Buchanan did. MAJ Buchanan testified that after a bit
of conversation, COL Bozeman asked MAJ Buchanan wvhy LTC Mueller -
was going to testify for the defense. MAJ Buchanan did not
immediately respond. According to MAJ Buchanan, COL Bozeman then
said, "COL Mueller's testifying for the defense seems to me to be
izproper.® After another pause, COL Bozeman added, "I not only
feel that way, but the command does too.® Finally, MAJ Buchanan
suggested that COL Bozeman would have to ask LTC Mueller why he
vas testifying. Shortly thereafter, the conversation ended.

puring the DuBay hearing in . COL Bozeman was asked
if he discussed COL Mueller's expected testimony with anyone
else. COL Bozeman did not recall the conversation with
MAJ Buchanan. COL Bozeman was not recalled on this point; later,
he told us; the prosecutor called him and described
MAJ Buchanan's testimony. When the incident was put into ~— -
context, COL Bozeman recalled it all and in his interviev with us
refuted MAJ Buchanan's version of the incident. 1In his statement
to us, COL Bozeman sald that, based on a prior conversation he
had with LTC Mueller, he was not sure whether LTC Mueller was
going to testify for the defense or not. Therefore, it was not
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plausible that he started the conversation vith MAJ Buchanan by
asking why LTC Mueller vas going to testify for the defense,
because he did not knov if LTC Mueller was going to testity.
Further, COL Bozeman told us that based on a prior conversation
with the prosecutor in the Johnson case, he understood that MAY
puchanan wvas vorried about having to testify about the adequacy
of MP training in s manner contrary to the position held by LTC
Mueller, who MAJ Buchanan believed was "going places® in the NP
Corps. COL Bozeman stated to us:

So I'm walking past and I see poor Buchanan
sitting there in his seat and I say, "Come on
back here, Mike.® I sit down and I talk to
kim. I said, "Mike, listen. I talked to
COL Mueller and here's what he told me is his
view of the case.”™ I said, "Here is our view
of the case.® I said, "We have reviewed this
thing and ve're convinced that we've got to
go forward with the prosecution.

So you come back years later and now Buchanan
bas come to feel like some command--he got a
glimpse of an indication of command
influence.

The discrepancy between these two versions of the incident
has never been directly resolved.

P, LTC Myeller

The second incident that allegedly occurred prior to 1983
was related by LTC Mueller in an affidavit dated September 14,
1984 (Enclosurs 2). LTC Mueller alleged that in the fall of
1982, several months after his testimony in
supra, he vas contacted by COL Bozeman who stated that
MG Anderson was upset that Specialist Johnson had been retained
and had not been immediately reclassified [out of the MP military

occupational specialty]}.

LTC Mueller's affidavit also discussed his testimony in the
court-martial of Sergeant (SGT) David Sweet, vho was tried and
convicted pursuant to a guilty plea of receiving stolen property.
LTC Mueller urged SGT Sweet's retention. LTC Mueller alleged
that he received a call from COL Bozeman stating that MG Anderson
was upset vith LTC Mueller's testimony: MG Anderson did not
understand how a battalion commander could allow an individual to
be court-martialed and then come in and testify as to his good
character. According to the affidavit, "LTC Bozeman in effect
then stated to me that when a compander recommends court-martial
the accused is guilty and should be punitively discharged.®
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LTC Mueller stated his disagreement with the proposition and
stated that it motivated him to send a memorandum to the Deputy
commanding General, V Corps, on January 12, 1983 (Enclosurs 3).

This affidavit, submitted in the DyBay hearing in
, was countered by an affidavit submitted by COL

Thompson
B . dated October 10, 1984. (Enclosure 4), in which all
allegations were disputed. _

In the Special Pindings in U,S. v. Thompson, supra, issu
December 4, 1985 (Enclosure S5), Judge Cole found COL Boéenan':d
affidavit to be credible; he found LTC Mueller's affidavit and
memorandum to be "summarizations, conclusions and perceptions he
admitted may be wrong, not meant or not stated.®™ Judge Cole
concluded that "General Anderson neither directly nor indirectly
through his SJA, criticized LTC Mueller for presenting favorable
testimony in any court-martial. Nor did General Anderson make
any complaints about LTC Mueller to that officer's rating chain.®

G. CPT Marchessault

on January 15, 1983, Captain (CPT) Marchessault, an attorney
with the TDS reported to COL Bozeman the reluctance on the part
of an NCO to testify on behalf of an accused because he believed
there was a policy against such testimony. COL Bozeman told us
that he reported the issue to MG Anderson, who offered to
intercede in order to secure the NCO's testimony. Ultimately,
CPT Marchessault determined that the NCO had no favprable
testimony to offer, so the issue was dropped.

H. The CSM Haga Letter

on January 25, 19883, Command Sergeant Major (CSM) Robert L.
Haga, 3d Armored Division, wrote and distributed a letter
concerning "Personal Conduct and Integrity® (Enclosure 6).
Attached to the letter was a list of DO's and DON'T's for NCOs.

One of the items stated:
Noncomnissioned Officers DON'T:

--Stand before a court martial jury or an -
administrative elimination board and state

that even though the accused raped a woman or

so0ld drugs, he is still a good soldier on

duty.
The Tetter included & paragraph suggesting that its
pe the subject of a Noncommissioned Officer Profeuionan::ntent.
Program class and that the 1ist of DO's and DON'T'S should be
used to assist the instructor in preparing the lesson plan.

COL Bozeman sav a copy' Qf CSM Haga's letter for the first
time on February 28, 1983, when it vas provided to his staff by

the TDS.
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According to COL Bozeman, he took several actions intended
to assess, slinsinate, or mitigate any adverse effect the Haga
Jetter may have had on the court-martial cases pending at the
time. For the first 24 hours after discovery of the Haga letter,
COL Bozeman attempted to stop or restrict distribution of the
Jetter, with mixed results. On March 1, 198), COL Bozeman spoke
to CSM Haga. CSM Haga told COL Bozeman that he (CSM Haga) had
not informed MG Anderson of the letter and that the thoughts
contained in the letter vere his own. COL Bozeman showed the
Jetter to MG Anderson, who stated that he had never seen the
jetter before and directed that action be taken to correct any

potential problem.

COL Bozeman stopped processing cases until an assessment of
potential impact could be coapleted. He instituted an "informal
inquiry” in each ‘pending case (approximately 85 cases froam the
date the Haga letter was discovered-until COL Bozeman left the
command three and one-half months later). COL Bozeman directed -
his staff to place the Baga letter on the record for all trials
in progress and to set up a procedure for continuing to make the
jetter a part of the record for subsequent trials. In talking
with over 200 people involved in the 85 pending cases,

COL Bozeman concluded that the letter appeared to have had no
effect on testimony favorable to witnesses.

on March 4, MG Anderson issued a letter (Enclosure 7) to his
subordinate commanders stating that an accused soldier has an
absolute right to have available witnesses, if any, testify about
his or her good conduct, reputation or record for eftficiency, or
any trait desirable in a good soldier. A witness is duty bound
to provide any information the court-martial or elimination board
would find usoflxl in determining an appropriate sentence or

recommendation.

puring the first week in March (possibly March 4 and 8,
1983), COL Bozeman met with MAJ Anthony V. *Buck® Jaces and
captain (CPT) Stephen R. Kane of the TDS to discuss the Raga
letter. During the meeting, as CPT Kane would later state in an
affidavit (Enclosure 9), CPT Kane told COL Bozeman that an
officer in one of the 3d Armzored Division units (vho did not want
his identity known until after-hé left the command) related that
he had heard MG Anderson say something similar to the improper

jdance contained in the Raga letter. The officer was later

identified as CPT Daffron.

4 MG Anderson 1ssued a subsequent letter on September 18,
1983, that also addressed testifying. on behalf of an accused
soldier (Enclosure 8). . .
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COL Bozeman assured CPT Kane and MAJ James that MG Anderson
would never have made any comments of that nature or tried teo
discourage any member of his command from testifying. coOL
Bozepan told them that each time he had heard the MG Anderson
speak on justice-related topics, the theme had always been that
commanders should knov vhat they are doing and seek the proper
leval before referring cases to court.

On March 8, 1983, CSM Haga issued a retraction of his
January 25, 1983 letter (Enclosure 10); the offending "DON'T" was
omitted. On March 10, 1983, at a quarterly Command Sergeant
Major conference attended by COL Bozeman, CSM Haga's retraction
letter was distributed and the improper guidance contained in the
original letter was discussed.

on March 14, 1983, COL Bozeman and MG Anderson met with Tps
attorneys to discuss the CSM Haga letter and ansver questions.
The meeting was recorded and transcribed.

Oon March 28, 1983, COL Bozeman and CSM Haga met with TDS
attorneys to discuss the CSM Haga letter and to answer gquestions.
CSM Haga denied that MG Anderson knew of the letter and stated
that the thoughts expressed in the letter had been his own.

on March 30, 1983, MG Anderson and COL Bozeman addressed all
brigade and battalion commanders and all Command Sergeants Major
and First Sergeants. During the meeting, MG Anderson encouraged
the staffs to come forward if they had favorable information
about a defendant and to testify at courts-martial.

1. TDS Informal Inguiry
1. CPT Daffron
CPT Kane had interviewed CPT Daffron on March 3, 1983, and
obtained an affidavit from him on May 3, just prior to
CPT Daffron's departure from the command. CPT Daffron described
MG Anderson's comnents at the meeting of 24 Brigade officers at
Gelnhausen in December, 1982:

...he TMG Anderson]) found it Inconceivable,.
or couldn't believe that officers and senior
non-comnissioned officers would testify on
behalf of an accused soldier at sentencing
after the accused soldier had been -

convicted.... —

...Be [MG Anderson]} ended by saying if you .
feel you have to say something, testify, but
don't be dunb. gbout it.
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COL Bozeman stated to us that he contacted CPT Daffron by
telephone on May 4, 1983 and read CPT Daffron two versions of
MG Anderson's comments, as contained on pages 10 and 11 of the
transcript of the March 14 meeting with TDS (Enclosure 11); one
version was what MG Anderson claimed he had said, the other
version was vhat TDS had attributed as CPT Daffron's
recollection. CPT Daffron generally concurred that MG Anderson's
version was what vas said. In a statement CPT Daffron furnished
to COL Bozeman (which COL Bozeman forwarded to TDS), CPT Daffron

stated:

To my recollection the main point the €6
[(Commanding General) brought out while .
speaking on military justice was that he had
a problen with people, that is to say
companders, vho would send a man up for a
court-martial and then say he was a great
soldier and 1'd take him back in my unit.

Having been read, by the SJA, what the CG
recalled he sald on 3 December I would say
the basic text is a close parallel to what I
heard except for two items. One, I do not
remexber him refering [sic] to a moral
obligation [to testify] and, two, he referred
specifically to a case where an NCO vas
convicted and then his chain of command
‘testified as to his good character and value

to the Army.

...Tis consideration [the commander's

decision to recommend a soldier for court-
partial) before the trial should match what
the commander and his chain of command say

during trial.

I do not feel that the CG was ordering me, or
any commander to vielate his conscience. I
do feel that the wvay his remarks were
presented-they—could be misinterpreted to
mean the chain of command should not testify
for a convicted soldier...."-

2. CPT Baker .

CPT Kane informally canvassed the 3d Armored Division to
deternine whether CSM Haga's letter had an impact on potential
testimony by unit members. In April 1983, CPT Kane located
CPT George F. Baker, IIXI. CPT Baker told CPT Kane that he had
attended a nev commanders seminar in October 1982, at which
MG Anderson spoke. Although CPT Baker was unable to recall the
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impression that MG Anderson did not want anyone defending a
soldier who had been referred for court-martial. CPT Baker
provided a statement to CPT Kane on May 3, 1983 (Enclosure 12).

COL Bozeman interviewed CPT Baker on or about May 23, 1983.
CPT Baker told COL Bozeman that MG Anderson's remarks discouraged
wvitnesses. COL Bozeman told us that CPT Baker lacked experience
in military justice. 1In an affidavit filed in U.S. v, Yalava, 18
M.J. 670 (ACMR 1984) on April 18, 1984, COL Bozeman stated that
as a result of this lack of experience, it did not surprise him
that CPT Baker might have misunderstood what he heard.

3. LIC Bartholomew

on May 11, 1983, CPT Kane and another TDS attorney met with
LTC Daniel E. Bartholomew, Commander, 2nd Battalion, 6th Field
Artiilery, a unit of the 3d Armored Division. The subject of the
meeting was a discharge board on one of LTC Bartholomevw's
soldiers. During the meeting, the TDS attorneys asked
LTC Bartholomew if he had ever attended a meeting in which
MG Anderson discussed testifying on behalf of an accused soldier
LTC Bartholomew said he had attended such a meeting on April 13 )
1982 (one of the meetings at which COL Bozeman was also present)'
LTC Bartholomew disclosed that he had taken notes during the )
meeting. Included in the notes was a reference to MG Anderson
taxing a "din view" of members of an accused soldier's chain ot
command testifying on his behalf. LTC Bartholomew told CPT Kane
he would sign a statement concerning his recollection of

MG Anderson's remarks.

On May 13, 1983, CPT Kane met with LTC Bartholomew so that
LTC Bartholomew could review and sign the statement CPT Kane had
prepared based on LTC Bartholomew's notes of MG Anderson's
comments and notes of the meeting between CPT Kane and-
LTC Bartholomevw. LTC Bartholomew reviewed the statement but
declined to sign it until he could obtain legal advice.

on June 21, 1983, LTC Bartholomew spoke with COL Bozeman.

wWhen LTC Bartholomew was subsequently contacted by CPT Kane on
July 7, 1983, LTC Bartholomew told CPT Kane he had spoken with~
COL Bozeman, that he (LTC Bartholomew) had no problem with the
accuracy - of the statement, but that he was worried about how it
made MG Anderson look. LTC Bartholomew felt he had been taken
advantage of and did not want to be embarrassed or nanipulated"
on the following morning, he met with CPT Kane and signed the )
statement but told CPT Kane he felt he had been "had.®

COL Bozeman wrote a memorandum for the record dated Ju
1983, rebutting LTC Bartholomew's recollection of the stage::ntz:;'

made by MG Anderson. It states: i
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" LTC Bartholomew's notes reflect 'dim view
‘when €O Cdr and 15G say he's a good guy even
when they themselves initiated action.®
MG Anderson's remarks clearly were concerned
with commanders who send a case to the BCD
SPCN' [special court-martial empovered to
adjudge a bad conduct discharge) level and
then testify that the accused should be :
retained. MG Anderson did not direct his -
remarks to the situation in which commanders
and 1st sergeants present favorable testimony
about the accused's performance.

LTC Bartholomew's notes also reflect
rofficers and NCO's should be educated on
what's expected.' MG Anderson had described
a sitvation for which he wanted commanders to
- pe alert. He did not say ‘educate officers
and NCO's on what's expected' or any other
words to that effect.... ‘

At the conclusion of the 13 Apr 82 meeting, -
MG Anderson invited me to make comments. I
daid not do so, believing then and now that
the points had been properly made.

In late 1983, during the trial in U.S, v, Giarratano, SPcM
20588, 20 M.J. 553 (ACMR 1985), 22 M.J. 388 (CMA 1986), LTC
Bartholomew testified affirming his recollection of MG Anderson's
comments as reflected in the statement he signed for CPT Kane.

4. LIC Cravens

In May, 1983, CPT Kane interviewed LTC James J.
cravens, Jr., vho also attended the meeting on April 13, 1982,
CPT Kane sought a statement from LTC Cravens concerning his
understanding of MG Anderson's remarks. At the conclusion of
their discussion, LTC Cravens agreed to prepare and sign a
statement and send it to CPT Kane. When LTC Cravens failed to
send the statement, he consented to allow CPT Kane to prepare
one. CPT Kane prepared the statement from notes of their May
meeting and sent the statement to LTC Cravens (Enclosure 13).
After receiving the statement, LTC Cravens informed CPT Kane that
he had second thoughts about the content of the statement and had
not signed it. He also told CPT Kane that he had sought out
COL Bozeman and discussed the April 13, 1982 meeting with him and
felt that now he had a better recollection of what had )
transpired. LTC Cravens signed a statement, dated October §,.
1983 (Enclosure 14), that differed significantly from the one
prepared by CPT Kane. The prepared statement focused on .

MG Anderson's emphasis on a case in which the accused soldier's
chain of command testified on his behalf and on MG Anderson's
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distress that the soldier had perhaps "beaten the charges®
because of this testimony. Further, the prepared statement

provided:

...1 do not recall these comments coming as
rt of a class on vhat a commander should
_consider or the factors a commander should
analyze in determining vhether or not to
prefer charges or the level of court-martial
to be recommended. Nor do I recall the CG .
telling us that we should or must testitfy if
we knev something that would help an accused
soldier, and he did not indicate that wve had
a mporal obligation to testify if we knew
something beneficial to an accused soldier...

The signéd statement said:

...MG Anderson cited an example of a Company '
compander who had preferred a General Court
Martial charge against a soldier, and during
patters in extenuation and mitigation in the
soldier’'s trial, testified that the scldier
should be retained in the ailitary.
MG Anderson was attempting to highlight the
inconsistency of the Company Commander's
action in the matter....I interpreted MG
Anderson's comnents to reflect his concern
that commanders should exercise common sense
and good judgement when preferring Court
Martial charges....l did not interpret MG

_ Anderson's compents to mean that the Chain- .
of-Coezsand should not testify on behalf of
soldiers, or that it should not recommend
retention of soldiers during matters in
extenuation and mitigation. I was not
prejudiced by MG Anderson's comments about
this subject nor did I construe his comments
to suggest comzand influence.... _ R

J. Stanley Discovery Request

In late March, 1583, the TDS submitted a discovery request
in , (unpublished), to determine if there existed
documents indicative of command influence in the 3d Armored
pivision. In response to the discovery request, file searches
were conducted at all 3d Armored Division units at the direction
of COL Bozeman. The response to the request was provided in
April 1983. The search had .failed to turn up any responsive
documents. A disposition form (DF) from a trial attorney vho had
been tasked with responding to the request indicated that he had
spoken to the 24 Brigade Cozmander and had been assured that .
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there was no policy or document within the 24 Brigade concerning
testifying for an accused soldier. The DF also indicated that
the trial attorney had conducted an independent search of files
in the 2d Brigade and had not found any document or evidence of

such a policy. :

K. COL Bozepan's Permanent Change of Station (PCS)

on Juns 23, 1983, COL Bozeman vas transferred from the 3d
Armored Division to the Army War College in Carlisle Barracks,
Pennsylvania. His officer Evaluation Report (OER) as the SJA for
the 3d Armored Division was rendered on June 8, 1983. His rater
was COL Gerald B. McConnell, the Chief of Staff of the 3d Armored
pivision, and his senior rater was MG Anderson. COL Bozerman
received ating, vwhich vas the same rating he had

received from the previous 3d Armored Division Commander,
MG Ulmer. There was no mention of the command influence problea

in COL Bozeman's last OER.

COL Bozepan -told us that as of the time he left the
3d Armored Division, there was no indication that the "command
influence” problem originated with MG Anderson's comments;
rather, it was considered to be a problem that stemmed solely
from the Haga letter which MG Anderson had neither seen nor

approved. He stated:

1'd ask you to keep in mind in this context
the relatively limited amount of time that I
had to deal with this subject. I ask you not
to make the mistake that some make of looking
at my involverment through the pile of
svidence that nowv comprises what we knov as
the Thomag case [supra), or Treakle [18 M.J.
646 (ACMR 1984)]}, hovever you want to look at
that. That wasn't what I lived.

what I lived was proportionately almost the
opposits, vhere all of the vitnesses, all of
the indicators vere just the opposite. That
the CG was not a part of_the problsm. _I ask -
you to remember Kane's affidavit to this

effect himself, where he says that up to the
discovery of the Reid DF [see belovw)...he

didn't have any credible evidence to indicate
that the CG vas part of the problea. ‘

...What I am telling you is that when I left
on the 26th of June, or vhenever, '‘at that
time it was thought to'be a Haga letter
problem. We were still talking about the
Haga letter problem. o ’
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L. CSM Reid DF .

In mid-August 19583, CPT Kane discovered a DF issued by
CSM Campbell Reid, dated December 7, 1982 (preceding the Haga
letter by one and a half months) (Enclosure 15). The DF
{essentially a memorandum] was distributed in this case to NCOs
of the 2nd Brigade of the 3d Armored Division. It was titled
nMoral Obligation to Soldiers," and stated in pertinent part:

It has been brought to my attention that many
Nco's in key leadership positions while
giving testimony at courts martials [sic] are
making statéements that are not in keeping
with the moral ethics of the NCO Corps and
causes ([sic] us to lose credibility with our

soldiers. .

I am specifically -addressing the issue of
testifying at a court martial when a soldier
has been convicted of such crimes as rape,
sodomy, use of drugs and various other
serious crimes. Some of our NCOs tell the
court;, "Yes I would take him back in the
unit, he's a good soldier."

Once a soldier has been convicted, he then is
a convicted criminal. There is no way he can
be called a "good soldier" even though up
until the day he's court martialed he is a

super star.

According to subsequent testimony by CPT Kane, when the
trial attorney vho performed the search of the 2d Brigade for
documents responsive to the Stanley discovery request vas shown a
copy of CSM Reid's DF, he was "genuinely flabbergasted" and :
stated that he had never seen the DF before.

CSM Reid would later testify in U.S, v, Giarratano, supra,
that he had composed the DF after hearing MG Anderson speak on
the subject. CSM Reid believed that his DF was consistent with

what he had heard.

cO (5 ¢]
. U. .v.Gi>a t
- . ohnson and

specialist Five Donald J. Giarratano was accused of
wrongfully distributing hashish. On July 26, 1983, a special
court-martial was convened by MG Anderson. The accused raised
the question of unlawful command influence by MG Anderson. In
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xtensive evidentiary proceedings before the trial court on this
;uuo, sany vitnesses {including MG Anderson and COL Boseman)
sppeared and some 1400 -pages of testimony vas taken betveen
October and Decemder 1983. The record of this trial vas
eventually admitted as an appellate exhibit vhen the case vas
appealed to the Army Court of Military Reviev (ACGMR), 22 M.J. 353
(AOMR 1985) and vas subsequently adaitted in most, if not all, of
the cases befors that court concorntn! allegations unlawful
comnand influence in the 34 Armored Division.

COL Bozeman vas attending the Army War College in Carlisle
parracks, Pennsylvania, vhen he vas called to testify in U.S, v
giarratanc, supra. - Prior to testifying, COL Bozeman requested
and recaived coples of vitness statements related te the trial,
Attending the Army War College with him vere tvo other former 3d
Armored Division officers, LTC Julius P. Johnson and LTC Ross A.
Johnson. COL Bozeman asked both officers if they recalled
neetings whersin MG Anderson had discussed court-martial
referrals and testifying for the accused. Both indicated they
did and COL Bozeman. told thes he would let the court know they
vere available to testify. Both LTCs Johnsons testified:;
however, COL Bozesan provided LTC Julius Johnson with coples of
the witness statements before he (LTC Julius Johnson) testified.
CPT Kane later suggested that COL Bozeman's conversations vith
the LTCs Johnsons vas improper and that he vas trying to
influence their testimony. COL Bozeman told us he did not
understand hov giving sozecns statements reflecting both sides of
an issue could be interpreted as an attempt to influence the

person.
2. Special Findings
The trial judge in ' , issued his

0.8, v, Glarratane, supra
special findings on December 7, 1983 (zncléouro 16). In-
pertinent part, he stated:

The entire controversy in this case involves
coraents Bads by Major General Anderson and
bhis subordinates, which sllegedly represent .
unlawful command influence. —The military .
justice system operates effectively only when
there is public confidence that the system is
functioning properly. As such, command
influence, either actual or perceived, dces-
_ violence to the military justice systea, as
- it affects subordinates in unsuspecting vays
-and aust be condemned.... -

1 nov turn specifically to the allegation of
unlavful corpand influence. Major General
Anderson, in an official capacity as the
pivision Commander, on several occasions



betveen April of 1982 and December of 1982
spoke to his unit and above-level commanders
and senior NCO leadership on the topic of
wcourt-Martial Testimony®. Major General
Anderson today can recall only the broad
general theme of "Be consistent®. He states
that he thinks he has always indicated that
pecple have a moral obligation to testity.
Hovever, he does not know if he did say this
or not. He would like to believe that he
aia, assumes that he did, or would hope that
he did. In order to determine what message
Major General Anderson put out to his
commanders and senior NCO leadership, this
court must look to what the attendees heard
and understood. The oral comments of Major
General Anderson and the oral and written
comments of his subordinates would logically
cause mexbers of the Third Armored Division,
one, to believe that the chain of command who
prefers a casé presumably believes the
accused is guilty: and two, that the
extenuvation and mitigation testimony made by
an accused's chain of command is A, not
meaningful; B, not credible; C, should be
ignored; and D, once charged and convicted of
a drug or sex offense, or other serious
crime, the accused should be discharged.
Taken together, these comments could
reasonably cause an accused to be convicted
quicker and the eventual sentence imposed to

be greater....

The convening authority's [MG Anderson's)
conduct and expressions reference the
preferral of cases by a subordinate, vhen
viewed in its best light by taking the
- convening authority's own belief of what he
said, his position is still, one, a form of
.- compand influence; and two, legally
incorrects It adds to the preferral process
an added requirement not required or
contemplated by Paragraph 32f of the Manual
for Courts-Martial, 1969 revision. Nor is
there anything necessarily inconsistent with
reconmending a discharge level court and
testifying as to the soldier's retainability

in the service. .
The trial judge deteérmined that none of Glarratano's

commanders had attended any of the meetings vhere MG Anderson
addressed testifying at courts-martial or preferral and referral



of courts-martial charges. - With respect to corrective actions,
the trial judge observed:

To date, no effective remedial action has
been taken. The 4 March 1983 and

15 September 1983 retraction letters wvere not
effective remedial action necessary to cure
the taint caused by the comnents of Major
General Anderson and his subordinates.
Purther, the retraction letters did not
receive the emphasis nor disseaination
required to address the problea.

In spite of the existence of unlawful command influence at
the 34 Armored Division, the trial judge concluded.that the
accused's chaln of command in the case had not been affected by
the unlawful command influence. The trial judge permitted
remedial actions, including a statement that a defense challenge
for cause would be sustained against any panel member who was a
member of the 3d Armored Division if the accused elected trial by
" members, ruling that no character evidence would be received that
was unfavorable to the accused, and disqualifying MG Anderson
from taking further action on the case. .

The decision was appealed to the Army Court of Military
Review, which on April 12, 1985, concurred in the findings of the
trial judge and affirmed his decision. Ultimately, the case,
along with three others, was appealed to the Court of Military
Appeals (see U,S, V. Thomas, supra, discussed below). Again, the
Court affirsed the decision of the lower court.

B. U,S. v, Treakle
On June 24, 1984, the ACMR handed down an gn banc docilion
in U.S. supra. This case proved to be one of the

seminal cases involving unlawful command influence at the 3d
Armored Division. The court affirmed the accused's conviction,
but set aside the sentence based on a finding of unlawful command
influence. The court noted that *,..General Anderson's comments
about referral recommendations were clearly proper and tended to -
benefit accused—soldiers by encouraging lover-level referrals. —
The improper portion of the general's comments addressed the
testimony of potential witnesses.”

The .majority opinion stated in pertinent part:

wWe have considered all the evidence in this -
case, including that cited in the dissent. '
We are convinced that although General
Anderson acted in good faith and intended
his remarks to promote appropriate
recoamendations, numerous commanders and
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senior noncommissioned officers perceived
his remarks as discouraging favorable
character testimony, and some understood his
conments to apply to prefindings as well as
resentencing testimony. We are also
convinced that under the circumstances it
was reasonable for members of the general's
audience to reach these conclusions.
The consequences . of these perceptions are
therefore the responsibility of the general
and his statf and, through them, the
Governuent.

e & * . . * .

General Anderson attempted to correct what he
perceived to be a command problem.
Correction of procedural deficiencies in the
military justice system is within the scope
of a convening authority's supervisory
responsibility. Yet in this area, the band
of permissible activity by the commander is
narrow, and the risks of overstepping its
boundaries are great. Interference with the
discretionary functions of subordinates is
particularly hazardous. While a commander is
not absolutely prohibited from publishing
generel policies and guidance which may
relate to the discretionary military justice
functions of his subordinates, several
decades of practical experience under the
Uniform Code of Military Justice have
denmonstrated that the risks often outweigh
the benefits. The balance between the
command problem to be resolved and the risks
of transgressing the limits set by the
Uniform Code of Military Justice is to be
drawn by the commander with the professional
assistance of his staff judge advocate.
Although the commander is ultimately -
responsible, both he and his staff judge
advocate have a duty to ensure that
directives in this area of military justice
are accurately stated, clearly understood and

properly executed.

In this case General Anderson and his staff
judge advocate neglected two important

principles:

(1) Announce policies and directives clearly.
General Anderson sought to correct a
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perceived probles--inconsistency between
recommendations that a case be tried by a .
court capable of adjudging a discharge and
testimpny that the accused should be retained
in the service. Unfortunately, he sought to
disseminate his policy of "consistency®
through partly extemporaneous comments to
large audiences rather thari publishing his"
guidance in writing. Earlier the staff judge
advocate had provided the general vith a
point paper vhich included a cautionary
warning to ensure that the general did not
convey the impression that one would not
testify for accused soldiers. The subtle and
somevhat contradictory nature of the points
in that paper resulted in a message which vas
simply too complex for successful =~
transmission to a large audience via verbal
comments. The resulting confusion wvas
increased by the tone and demeanor the
general projected and by the fact that on
some occasions he omitted the cautionary
compent recommended by his staff judge
advocate.

(2) Pollow up to see that directives are

e
Neither the general nor his staff judge
advocate took steps to determine what the
nenbers of the 3d Armored Division vere
gleaning from his comments in this highly
eensitive area or what effect his remarks
wers having on the military justice process.
No one in the audience was asked his :
understanding of the general's message.
Trial and defense counsel were not alerted to
watch for signs that witnesses were being
improperly influenced. The staff judge
advocate was absent from many of the meetings
at vhich the general spoke and could not
monitor the clarity and effect of the -
general's delivery. No record wvas made of
what the general actually said. ‘

In his opinion concurring in part and dissenting in part,
Judge Yawn statedi

My study of the evidence leads me to conclude
that there was a conscious and unprecedented
assault by General Anderson and members of
his command upon the integrity of the’
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military justice ’lyl',toi in the 34 Armored
pivision during his tenure as comimander.

General Anderson may well not have understood
the legal significance of his actions, but I
am convinced he knew vhat he vas doing:
beginning in April 1982, he set out to
preclude favorable testimony in extenuation
and sitigation for soldiers convicted of
serjous offenses, and he apparently was
assisted in this by his Staff Judge Advocate.

Judge Yawn also mentions the efforts of the TDS: '

First of all, the evidence I have discussed
came primarily from the determined efforts of
trial defense counsel in their representation
of other clients in other cases. This
evidence was not easily gathered by them.
Sonme witnesses who heard the General's
remarks initially were free and open when
discussing with defense counsel their -
perceptions of the General's lectures, but
later became reticent after their supervisor
or, in one case, the Staff Judge Advocate,
had talked to thea.

¢c. U,S. v Thopas

On September 22, 1986, the Court of Military Appeals handed
down one decision in four cases involving unlawful command B
influence at the 3d Armored Division. The first named case was

v pas, suprd, and another wvas U.S, v, Giarratano, supra.
In the Epilogue to the decision, the Court wrote:

one of the most sacred duties of a commander
is to administer fairly the military justice
system for those under his cofimanpd. _In these
cases, the commander, for whatever reason, -
fajiled to perform that duty adequately.
Likevise, it is alsc apparent either that
"his legal advisor failed to perceive that
‘ a2 problen was developing from General

- Anderson's stated policies or that he was
unable or unwilling to assure that the )
commander stayed within the bounds prescribed
by the Uniform Code of Military Justice.
The delay and expense occasioned by General
Anderson's intemperate remarks and by his
staff's implementation of their understanding
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of those remarks are incalculable. Several
hundred soldiers have been affected directly
or indirectly--if only because of the extra
time required for completing appellate review
of their cases. In addition, the military
personnel resources--as well as those of this
Court-~-required to identify and to surgically
remove any possible impact of General
Anderson's overrsaching have been immense.
Finally, and of vital importance, the adverse
public perception of military justice which
results from cases like these undercuts the
continuing efforts of many--both in and out
of the Armed Services--to demonstrate that
military justice is fair and compares
favorable in the respect to its civilian

counterparts.

IV, ANALYSIS AND CONCLUSIONS

The existence of unlawful command influence at the 3d
Armored Division during MG Anderson's tenure as Commander is
well-established by military courts from the trial court level to
the Court of Military Appeals, notably by the decisions in U.§,
v. Giarratano, v and U.S. v, Thomas, supra, and

’
has been corroborated in our investigation.

The command influence probler stems from the notes
COL Bozeman prepared for MG Anderson. The notes were fatally
fiawed. They touched on one of the most sensitive aspects of
military justice, yet in their brevity and inadequacy failed to
safeguard the integrity of the pilitary justice system and the
right of the defendant to the unfettered testimony of others in
the command. If indeed COL Bozeman wished to encourage
commanders to refer cases to lover-level courts, that message
could have been delivered without any mention of subsequent
testimony concerning retention. Instead, both the title and the
first paragraph of his notes emphasized testimony. The only
comment in the notes on the proper level_of referral is, "If
retention in the service is_appropriate, nmaybe you've recommended
the wrong level of disposition.® C

It was foreseeable that COL Bozeman's notes, even if
delivered exactly as written, would have led to command influence
problems in the 3d Armored Division. The probability that at
least some-listeners would draw the conclusion that they ought
not testify on behalf of retention or even as favorable character

witnesses was encrmous.
There is not, nor should there be, any limitation on a

commander's truthful testimony during extenuation and mitigation
pased on the fact that the commander previously referred charges
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to any particular level of court. As the trial judge said in
. BUPILA, "Nor is there anything necessarily
inconsistent with recomnending a discharge level court and
testifying as to the soldier's retainability in the service.®’
These concepts are basic and should have been well-known and

understood by COL Bozeman in 1982.

Although there is no clear evidence that CSM Reid's DF of
pecember 7, 1982, or CSM Haga's letter of January 25, 1983, vere
staffed, the evidence suggests and ve believe they are a
reflection of MG Anderson's compents during 1982. Most
significantly, they reflect his "pet peeve"™ that commanders vho
refer cases to a special court-martial empowered to adjudge a BCD
should have the intestinal fortitude to stand up and be counted,
wholly unrelated to any concern that a soldier might
unnecessarily be placed in jeopardy (see ™Evolution of the

Topic," page. 1, above).

There is no direct evidence indicating that COL Bozeman knew
MG Anderson vas addressing NCOs about court-martial
recommendations and subsequent testimony on behalf of convicted
soldiers. However, we are not satisfied by COL Bozeman's
explanation that he did not know what MG Anderson was saying to
junior officers and NCOs about the need for them to support the
court-martial recommendations made by their chain of command,
thereby potentially inhibiting testimony on behalf of defendants.
MG Anderson's comments occurred over a period of eight months,
and were retransaitted by some who heard them. COL Bozeman
concluded that no problem existed based on the fact that no one
asked questions or sought clarification concerning MG Anderson's-
remarks. Nonetheless, given the key role played by the SJA in
the division's military justice program, ve believe the SJA
should have known wvhat was going on in the division in that
regard over an eight month period, particularly in 1ight of the
fact that he had attended at least two of MG Anderson's

briefings.

After sceing a copy of the CSM Haga letter addressed to
NCOs, COL Bozeman becase aware of at least three commissioned
officers within the command who-had heard one-of MG Anderson's
presentations and vho did not share COL Bozeman's understanding
of what MG Anderson had said. Each of those officers believed
MG Anderson had included a defendant's entire chain of commind in
the discussion about not giving favorable testimony when a BCD
had been recommended and felt the comments could have been
misunderstood by members of the audience. Although other
officers and NCOs informally questioned by COL Bozeman and his
" staff did not have the same perceptions as those three officers,

the different perceptions held by three officers, each of whoa
attended a different presentation by MG Anderson, should have
been sufficient to ralse serious questions and to require action
to determine vhat MG Anderson actually said, how it was :
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perceived, and how widespread were the misperceptions and damage
to the military justice system among the audiences.

COL Bozeman's approach to the problem vas to determine the
impact of the command influence issue on individual cases. HRis
efforts did not adequately address the impact of the comxmand
influence issue on thz command. He should have requested a '
formal investigation to answer the questions set forth above.

Thus, it fell to the TDS to piece together the facts. 1It
appears to us that rather than making a good faith effort to
deterzine wvhether MG Anderson was the source of the problem,

COL Bozeman attempted to convince potential witnesses that .
MG Anderson was not. Even after he left the 3d Armored Division,
COL Bozeman continued to contact witnesses. We find this
troubling. COL Bozeman complained about the potential for
distortion in the fact-gathering efforts of TDS and DAD but did
not recognize it in his own efforts.
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PART TWO

OTIAG RESPONSE TO UNLAWFUL COMMAND INFLUENCE
AT 3D ARMORED DIVISION

1. INTRODUCTION .
This part discusses the actions taken by the OTJAG to deal
with the 3d Armored Division command influence issues.

1. FACTS

A. MG overholt Letter

The first action by the Office of The Judge Advocate General
(OTJAG) in response to the unlawful command influence problem at
the 3d Armored Division occurred on September 12, 1983, when
MG Hugh R. Overholt, then The Assistant Judge Advocate General
(TAJAG) sent a letter to General (GEN) Glenn K. Otis, Commander
in chief (CINC), U.S. Army Europe and Seventh Army (USAREUR),
referring the matter for inquiry and any appropriate corrective
action or recommendations (Enclosure 17). MG Overholt was acting
TIAG, and signed the letter to GEN Otis in that capacity. The
decision to refer the 3d Armored Division issue to GEN Otis was
discussed vith the Deputy Inspector General of the Army and
BG Ronald M. Holdaway, the USAREUR Judge Advocate, before the

letter was sent.

The letter noted that Defense Appellate Division (DAD) and
TDS attorneys were certain to litigate the issue of command
influence in 3d Armored Division cases, and cautioned that the
information gathered to date, 1f accurate, indicated the need for
corrective action to "neutralize this probles.”

MG Overholt explained in the letter that the OTJAG had not
evaluated the information because the 3d Armored Division had not
had the opportunity for input, and that the forwarded information
was not the product of a formal investigation by the OTJAG.

- GEN Otis referred- the letter to BG Holdaway for action.
After examination of the matter, BG Holdaway responded with a
memorandum for GEN Otis dated October 20, 1983 (Enclosure 18).

GEN Otis transmitted a copy of the memorandum to TJAG on
October 31, 1983. In his forwarding letter, GEN Otis
characterized BG Holdaway's effort as "a prellminary inquiry to

. determine wbether a formal investigation was required.® '

27
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BG Holdaway told us that he did not conduct an
investigation, although his inquiry into the matter is sometizes.
referred to as the "Holdaway investigation.® _

As an explanation of his actions in the matter, BG Holdaway
told us in an interview: .

Coming with [the letter from MG Overholt) was

a series of, as I recall now, statements by
officers in the Third Jrmored Division, plus a
verbatim transcript of a hearing that

{Major} General Anderson had had wvith all the
defense counsel of the Third Armored Division.

So you had a very complete factual background
at that point, very complete. And I looked at
that and determined that that was probably

enough.

I took it up to COL Charlie Gentini, vho was
ay chief of criminal law, to look at also. I
didn't do all this myself. And let's put this
in context. I'm not sitting there doing
nothing waiting for some work to come in.

* * - - * - *

I'm up to my ears in alligators and other
problems, and this is one of them and,
frankly, not one of the most important, as far
as I was concerned. This vas something that
bad happened before my watch, so to speak, and
ve might have compand influence and we might
not. I was concerned about that, and I wanted
to make sure it was handled correctly.

So I got the complete factual background. I
vas puzzled, frankly, as to why it was sent at
all. It seemed like a cover-your-ass
operation from the Pentagon so that they could

—  tell people, Vell, we got USAREUR looking into
it. That's always a good thing to say,
'OSAREUR's looking into it.*' Because they had
all the facts that wvere there. I don't know
vhy they needed any more from me. -

1 would have appreciated, of course, ‘You
better make sure this [MG] Anderson guy isn't
a loose cannon.' But, anyway, I vieved it as
that. I had this letter anyway.
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I took it to {COL) Charlie Gentini and I said,
'I vant you to take this transcript,

(NG) Anderson and tha defense counsel--1 vant
you to take these statements,' and I said, ‘1
. want you to take your deputy and I vant one of

you to take the position that there is
unlavful coamand influence, and I vant one of
you to arque that there wasn't unlawful
consand influence. I want to be confronted
wvith an adversary situation wvhere I's getting
all sides of this. I want to make sure I
consider all angles. And also do we need any

more?’

I was very reluctant to do any investigation
beyond what had been done. It didn't scem
required. First of all, we had a very
complete transcript of what [MG) Anderson said
he meant to say. We had all these statements
from these officers.

Now, you could go out and you could interview
every officer in the Third Armored Division,
and vhat would you get? You'd get basically
the same breakdown of people, some saying,
'well, this is wvhat I understood [MG) Anderson
to say,' [and) others saying, 'No, he didn't
pean that at all. He meant something else.'

I also knev that the Defense Appellate

pivision people here under COL (William G.)
Eckhardt vere doing their own dredging up of
affidavits and all that sort of thing. Based

on my experience in [the) Government Appellate
{pivision) and my experience with

CoL Eckhardt, vho was a very fine officer,

tends to be somewvhat of a zealot, if I, as the
Judge Advocate of USAREUR, had actively at

that point gone down and tried to stir up more
people, 1 could have been accused of 4
influencing Defense Appellate's inquiry,—so I -
stayed awvay. And I didn't have to [do any
investigation beyond what had been done). I

had plenty of facts.®

The October 20, 1983 memorandum began with a general
description of the problem and a recitation ef MG Anderson’s
position as reflected in the transcript of MG Anderson's March 14,
1983 meeting with TDS counsel. BG Holdaway then focused on tvwo
issues: command influence and “disconnects" between MG Anderson's
statement and the differing interpretations of his statements by

pembers of his command.
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The discussion of command influence noted that it was the
of MG Anderson's and CSM Haga's statements that would
determine vhether there was unlawful command influence and not
their intent. "If [Major) General Anderson's statements had the
effect of depriving an accused of favorable testimony, this would
constitute unlawful command influence.® BG Holdaway went on to

say:

Undoubtedly some officers and NCOs perceived
that MG Anderson vas telling them not to
testify for an accused. These officers and
NCOs were unlawfully influenced. They, in
turn, may have unlawfully influenced personnel
under them. Whether such influence affected
the legality of any trial depends on whether
any of these individuals were going to testify
and vere deterred from doing so.

Others, including importantly the SJA,
perceived that the criticism by General
Anderson was directed not to the act of
testifying but rather to the forwarding of
charges under circumstances where the
forwvarding officers desired retention.

* * * » * * *

There is no doubt, as noted above, that some
officers and NCOs because of what they
perceived General Anderson to be saying were
influenced not to testify had they
been inclined to do so. General Anderson must
bear some responsibility for these ’
misconceptions. He incorrectly assumed that
the entire '‘chain of command*', including NCOs,
necessarily concurred in the decision to
forvard charges. He also assumed that there
could not be a change of attitude after
charges were forwarded. Further he did not
make it _clear enough what he was concerned
about; his premise, i.e., don't forwvard the -
case if you desire retention, was sound enough
but he failed to express it as clearly. as he
should have. Finally, he failed to appreciate
the 'vultiplier' effect that is often given by
subordinates to statements made by general

officers. -

In the memorandum, BG Holdaway briefly mentioned the CSM Haga
letter, noting that CSM Haga was wrong and nov understood that he

was wrong.
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The discussion of "disconnects®™ betwesn what several officers
and NCOs perceived MG Anderson to have said and vhat MG Anderson
told the TDS attorneys he said was essentially an effort to
determine vhether MG Anderson was dissembling. BG Holdaway
dismissed the issue because MG Anderson was recalling
extemporaneous comnents he had made several months ago. Nor did
BG Holdaway imply that the members of the audience vere
dissembling, either, because they were merely reporting their

of his intent and not his precise words.

BG Holdaway also noted that COL Bozeman, who was both
*xnowledgeable in the law and a strong staff judge advocate,® was
present at several of the meetings and would have intervened if '
MG Anderson had said anything that COL Bozeman perceived as even

slightly improper.

BG Holdaway concluded his October 20, 1983 memorandum by
recommending that no further investigation be directed; that he,
in his capacity as USAREUR Judge Advocate, discuss the lessons
learned with MG Anderson; and, that MG Anderson counsel CSM Raga
for attempting to deter potential defense witnesses from

testifying.

BG Holdaway told us in our interview that his criticise of
MG Anderson should be read as an implicit criticism of
COL Bozeman, because the errors of MG Anderson were in :
COL Bozeman's area of responsibility and COL Bozeman should have
recognized the same things that MG Anderson is criticized for
having failed to recognize. BG Holdaway said that he did not
include direct criticism of COL Bozeman in his memorandum to
GEN Otis because COL Bozeman was no longer under GEN Otis' .
command. BG Holdaway believed that implicit criticism should have
been evident to TJAG, so he made no speclal note of it in his

communications with TJAG.

BG Holdaway's recommendations, particularly his
recommendation that no further investigation be directed, were

adopted by GEN Otis.

In December 1983, BG Holdaway sent a letter to all staff
judge advocates in Europe asking each to explain the command —
influence problem to their clients, and to ensure that the

jtfalls of comrander discussions on military justice topics were

understood.

ecis ves

MG Overholt said during our interview that he and MG Hugh J.
Clausen, then TJAG, decided to let the command influence issue be
resolved through the litigation of the court-martial cases. He
said the decision was reaffirmed when information was developed in
the course of the litigation that suggested COL Bozeman might bear

S.Rept. 102-1 0 - 91 - 3
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some responsibility for the command influence problems in the

3d Armored Division. Judge Cole's resolution in the Thompson -

DuBay hearing of the conflict between LTC Mueller's affidavit an

COL Bozeman's response appeared to ther to justify their reliance
on the litigation process for sorting out the issue.

Several witnesses, including JAG Corps general officers, said
they were concerned about the lack of an investigation to resolve
questions about COL Bozeman's responsibility for the command
influence problems in the 34 Armored Division. Those concerns
arcse when appellate decisions were rendered suggesting that
COL Bozeman failed to perceive that a problem was developing, or
that he was unable or unwilling to assure that MG Anderson stayed
within the bounds prescribed by the Uniform Code of Military
Justice. The witnesses said they made their concerns known to
MG Overholt, vho became TIAG in August 1985, and that he did not
act on them. MG Overholt did not recall any recommendations for
an investigation. He said that if recommendations were made, they
were not asserted in a manner that impressed him. The witnesses
say that they did not press the point with MG Overholt.

We asked MG Overholt why the litigation process was relied
upon to resolve questions of individual responsibility and for
determining whether there may have been some professional
risjudgment, misconduct, or dereliction on the part of COL Bozeman
or MG Anderson. He replied that the extensive litigation, with
multiple opportunities to testify under cath and subject to
defense counsel examination, led him to conclude that nothing
would be developed by a parallel investigation. MG Overholt went
on to explain his vievs on COL Bozeman's participation:

COL Bozeman vas not a suspect. He was not --
that vas never an issue. I think one time I
got concerned about COL Bozeman was the
Mueller affidavit., That is the first time I
said 'Bey, this is bad stuff.'...At that
point, as I said, a conscious decision was
made to let the judge, Judge Cole, look into
it. Bad Judge Cole found adversely in that
situation, I would have felt compelled to open

- another investigation. And vou}d have. We
would have had no other choice.

Later in the interview, while discussing the input he
received when he solicited comments on candidates for promotion
prior to the 1989 JAG Corps Brigadier General Promotion Board,

5 as set forth in Part One of this report, LTC Mueller's
affidavit is dated September 14, 1984; it encloses a memorandum
dated January 17, 1983; the DuBay hearing addressing the issue
was decided by Judge Cole on December 4, 198S. ]



67

3

MG Overholt said that someone commenting about COL Bozeman said,
"Remember the 3d Armored situation.® He went on to tell us the

following:

I vas sensitive to the 34 Armored situation.
So at that time, I figured he had done the
best he could with the situation he had [as a)
lieutenant colonel. Hell, it happened seven
years ago. He was doing a dynamite job as a
Corps SJA, so I didn't consider it -- it
certainly wasn't a plus, but I didn't consider
it a damning factor.®

We asked MG Overholt for his comments on the view expressed
by several senlor JAG Corps officers that the SJA should prevent
the commander from lecturing on the subject of military justice
because of the fine line between appropriate and inappropriate
remarks. MG Overholt rejected the view because he saw it as based
on the assumption that an SJA can control his commander. With =~
respect to his ability to control MG Anderscn, COL Bozeman told us
#I cannot imagine a situation in which if I'd have told
GEN Anderson, 'Sir, you can't do that,‘'--that is all I'd have to
say, 'Sir, you can't do that'--that he wouldn't have stopped right

away." .

D. Arpy Staff Reactions and Corrective Measures
‘1. GEN Wickham Note

The June 1984 decision in U.S, v, Treakle, supra, prompted
TIAG to inform the Chief of Staff of the Army, then GEN John A,
Wickham, Jr., of the decision. MG Clausen sent a memorandus to
GEN Wickham summarizing the Ireakle decision, in which he stated:

significant holdings of the Court are as
follovs:

] . * - * - *

-b. +..The Convening Authority

- [MG Anderson] made comments ©Oh -humerocus
occasions to subordinates concerning their
testimony at courts-martial. Although the
comments were made in good faith, they were
perceived by numerous commanders and senior
NCOs as discouraging testimony on behalf of

-  spoldiers at courts-martial. The Convening

Authority and his Staff Judge Advocate did not
take steps to ensure that command policies
vere clearly expressed, understood and
properly executed.



" GEN Wickham penned a note on his memorandum to be forvarded
to MG Clausen:

This implies that command atmosphere was not
neutral concerning CM/UCMI action. It is
improper for convening authority in any vay to
imply, suggest, or directly influence. What
action was taken by USAREUR to counsel CG and
his JAG? What action taken to caution other
convening authorities in Army? I am not happy
with this situation.

2. Response to BG Hansen

BG Hansen, who had recently left the CMR to beco
Judge Advocate General for Military Law, followed up :: Assistant
GEN Wickham's question by contacting BG Holdaway and asking what
measures had been taken in response to the situation. On July 26
1984, BG Holdaway sent BG Hansen a copy of the memorandum he had !
sent to all staff judge advocates in Europe in December 1983, and
reference his [BG Holdaway's) contacts with the staff judge !
advocates to ensure that the nessage got out.

e ivi g -
Implementation

~ Contrary to BG Holdaway's assurances to BG Hansen, the DAD
developed information suggesting that BG Holdaway's meséage had
not been fully implemented. In March 1984, LTC William Pp.
Heaston, the Deputy Chief of the DAD, led a team of DAD attorneys
to Germany to assist the TDS in its fact-finding. LTC Heaston -
came back with at least seven affidavits from TDS attorneys in
which they described the continuing impact of MG Anderson's
policy, several of which are summarized as follows.

1. CPT Hoffmap

In an affidavit dated March 27, 1984, CPT .
related an incident involving a Chaéter 14 boarg?hnA: ogg{gz:nwho
testified for CPT Hoffman's client was "publicly berated" by his
battalion commander. That incident occurred in late October 1983
six months after retraction of the CSM Haga letter by both !

MG Anderson and CSM Haga.

2. CPT Davidson

In two affidavits, dated March 27 and March 30, 1984, -
CPT Deborah Davidson described several incidents th;t oéc&rred
after CSM Haga and MG Anderson issued letters retracting the Haga
letter of January 25, 1983. The essence of her affidavits wvas I
that the retractions were not given credence by officers and NCOs
The "support the chain of command® message was still prevalent. )
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2. cpr McDonough

In an affidavit dated March 29, 1984, CPT Mark ‘
recited similar conclusions based 01'1 oxpo;'loncu as i‘:'t):n:\.:qh

February 1984.

I. Holdavay's Response to DAD Findings

We asked BG Holdaway what he knev of the DAD find

cast doubt on the effectiveness of corrective ua:::g:‘ :}.:C.

urance to BG Ransen in July, 1984, that
He said he was not providot'l any inforng‘;n on

they
BG Roldaway's ass
message got out.

the DAD findings.

In an April 10, 1984, memorandum reporting the
visit to the 3d Armored Division, LTC Beastonnzald t:::ullz:.hzg his
discussed the persistence of the command influence "in very
general terms® vith the 3d Armored Division SJA (COL Bozeman's

successor).

G. OTJAG Response to The Army Chief of Staff

The Criminal Law Division prepared an item for the
Staff's weekly sumpary for general officers. It was eve::éﬁl"f
included in the September 7, 1984 summary. It said that Y
commanders have a responsibility to ensure that their subordinat
are properly trained and are aware of their authority and e
responsibilities in the area of military justice. It described
the pitf;],l. o:hqood gaéth oral instructions that are '
misperceived, the need to promulgate licies in
coordination with their SJA, and the ﬁno line be:::::nge;:f::ibl
and impermissible statements from a comrander. ¢

On August 27, 1984, BG John L. Fugh, vho, a
Judge Advocate General for Civil law, 3a; resfpon:i;?: ‘::.:htant
technical supervision of the DAD and the TDS, sent a Eemorandua t
MG Overholt proposing that MG Overholt address command influence o
during an upconing trip to Europs. BG Fugh enclosed a paper on
command influence based on conversations with judges, defense
counsels, and former companders; a similar paper Pre;'nred' by th
Chief of the TDS; proposed comments for staff judge advocatzs- :h
information paper prepared for the Chief of Staff, vith his i the
comments; and the Crivinal Law Division's item for the Chief of -
Staff's weekly summary. BG Fugh cited current perceptions in th
field regarding command efforts to get rid of unfit soldiers e
without regard for legal standards and fairness, staff judge
advocates vho vers losing courage to give correct but un gul
advice, and the unwillingness of OTJAG to take a strong s‘g’muv
even after court decisions. BHe urged strong efforts to su ;.-t
judge advocates vho were doing the right thing, and to nonli)ggr
applications, selections and promotions of TDS lawyers involved
wto insure against perception of adverse consequences.®
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III. ANALYSIS AND CONCLUSIONS

MG Clausen and NG Overholt decided at an early stage to rely
on the litigation process for resolution of factual {ssues arising
from the 3d Armored Division cases. The focus of thess cases was
on whether defendant's rights had been affected by unlawful
command influence rather than on whether MG Anderson or )
COL Bozeman vere perscnally responsible for that unlawful command
influence. Therefore, information contained in arfidavits
gathered in the course of the litigation were discounted by
COL Bozeman, BG Holdaway, and others.

The action taken by BG Holdaway was not an adequate response
to MG Overholt's referral of the matter to GEN Otis "for such
inquiry and corrective action as you deem appropriate.® We are
not persuaded by his disclaimers that he had other important
duties that interfered with such an inquiry, or that a thorough
inquiry might be read as interference with the DAD. The need to
resolve the command influence problem should have transcended
{ndividual case considerations. The failure to resolve the issues
promptly in 1983 has resulted in lingering doubts and concerns
which no current remedy can really cure. By accepting BG .
Holdaway's lnadequate response, TJAG shared responsibility for its

inadequacy.

MG Clausen, MG Overholt, and BG Holdaway did not take active
steps in 1983 to neutralize the effect of MG Anderson's improper
actions. Apart from the remedial actions taken by the 3d Armored
DPivision, the only action taken by the OTJAG were a warning by
BG Holdaway at a November 1983 commanders' conference, and his
letter of December 1983, encouraging staff judge advocates to
speak to their commanders. There is no record reflecting whether
staff judge advocates did so or, if they did, whether such :
conversations had the nhecessary impact.

None of the remedial actions received the same emphasis, or
had the sape impact, as the original statements by MG Anderson or
the documents circulated by CSM Haga and CSM Reid. As a mininum
measure, the retraction of MG Anderson's message should have come
from his Corps Commander or GEN Otis so that the emphasis on the
retraction and remedy would have matched or exceeded the emphasis”
on the original statement. For example, in the 1st Armored
Division case vhich vas investigated in December 1983, the
corrective action was taken by the division commander, a level
above the commander who was involved in that case.

BG Holdaway's recommendation that he (BG Holdaway) discuss
the problem with MG Anderson, while CSM Haga was to be counseled
by MG Anderson, is particularly inadequate, since it suggests
stronger (though still very limited) action against the Command
Sergeant Major than that taken against the general officer whose
policy he vas espousing. This recommendation demonstrated a



71

37

tailure to grasp the ssriousness of the problem. In his interview
with us, MG Overholt sald he felt CSM Haga should have been
relieved. We find this suggestion astonishing. It indicates a
desire to close out the problea at a lower level instead of asking
the natural and proper question--namely, "What is taking place in
the Command that would cause two highly regarded noncommissioned
officers, CSM Haga and CSM Reid, to issue their erroneous

documents within a seven week period?®

Finally, taking into account the decision to rely on the
litigation process for resolution of the command influence
problem, we believe the facts demonstrate a singular failure by
JAG Corps .senior leadership (MG Clausen, MG Overholt and BG
Holdaway) to be self-critical. There could and should have been a
review or investigation to evaluate COL Bozeman's role in this
matter, and, even more important, to determine if there were
systemic problems in the JAG Corps, and if there were lessons to
be learned for the future. When the JAG Corps senior leadership
fajled to take that action, they, in effect, adopted a view that
the 3d Armored Division command influence was a MG Anderson
problem and not a staff judge advocate problem. Later actions,
discussed in subsequent parts of this report, created a pattern of
ratifying or lending credence to this view. ' These actions
included the selection of COL Bozeman to be Executive Officer to
The Judge Advocate General, and a number of actions associated
with the Brigadier General Promotion Board that selected COL
Bozeman for promotion. Based on that pattern, we believe the
actions were motivated, at least in part, by a desire to support
the initial JAG Corps senior leadership view of the 3d Armored
Division command influence problem.

In a narrower sense; the serious charges against COL Bozeman
by LTC Mueller were allowed to fester until they were resolved
judicially, in COL Bozeman's favor, in December 1985, although
they clearly surfaced no later than September 14, 1984, in LTC
Mueller's affidavit (Enclosure 2). LTC Mueller's concerns vere in
writing as early as January 12, 1983, in a letter from LTC Mueller
to the Deputy Commanding General, V Corps (Enclosure 3). But MAJ
Buchanan's allegations concerning comments made to him by
COL Bozeman about LTC Mueller's expected testimony in the Johnson
case, supra, remain unresolved to this day, even though they were
specifically mentioned in four ACMR cases in late 1985 (U,S. v,
Scott, 20 M.J. 1012, (ACMR, September 18, 1985); U.S, v. Whitaker,
21 M.J. 597, (ACMR, November 8, 1985); U.S. v. Ryan, 21 M.J. 691,
(ACMR, December 24, 1985); and U.S, v, Anderson, 21 M.J. 670,

(ACMR, December 24, 1985)). R — B

The allegations made by LTC Mueller and MAJ Buchanan were
serious in themselves, but of. greater significance in the total
mosaic of COL Bozeman's professional actions. Allowing them to
linger unresolved served neither the JAG Corps nor COL Bozeman.
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PART THREE

mr7 FSEEEED NONSELECTION BY THE 1988 JAG CORPS LIEUTENANT COLONEL
- 'SELECTION BOARD AND REQUEST FOR PROMOTION RECONSIDERATION

1. _INTRODUCTION

This section of the report focuses on the propriety of
COL Bozeman's participation in a 1988 JAG Corps Lieutenant
Colonel Promotion Board (more properly called a "selection
board"; the use of the term "promotion board®™ is widespread).
The issues are: (A) vhether COL Bozeman participated in the Board
with the knowledge that one of the officers being considered for
promotion, MAJ had been a significant participant
in the court cases that were critical of MG Anderson and
COL Bozeman, and (B) whether COL Bozeman toock a biased action

against MAJ .

II. FACTS
A, Nonselection by 1987 Board

vAT (S vas not selected for promotion by the 1987 JAG
Corps Lieutenant Colonel Promotion Board. That Board selected 29
of the 42 officers in the primary zone of consideration.
‘Although he was not selected, MAJEJllpvas vithin seven places
of the cutoff; that is indicated by the fact that his record was
identified as a "comparison record.®

As he was permitted to do, MAJ @l submitted additional
material for consideration by the 1988 JAG Corps Lieutenant
Colonel Promotion Board. That material included letters from
three JAG Corps colonels who had been MAJ SJP senior raters.
MAJ as not selected by the 1988 JAG Corps Lieutenant
Colonel Promotion Board. The Board was comprised of six members:
four JAG Corps officers (BG Dulaney L. O'Roark, Jr., the Board
president, COL Thomas M. Crean, LTC William O. Gentry, and
COL Bozeman), and two others (COL Eugene F. Scott, and

SAlthough the records of Promotion Board voting are
destroyed after the Board's work is done, a small number of
comparison records from every Board are identified for potential
use by Special Selection Boards upon request for promotion
reconsideration. If an officer successfully appeals the results
of the Board, a Special Selection Board is given the appellant's
record and the comparison records of officers who were just above
and just below the cut-off line for selection by the regular.
Board. The appellant's record is then evaluated against the

comparison files.
as

e
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LTC Raymond B. Ansel). The 1988 Promotion Board selected two of
the 59 officers who, like MAJ were "above the zone":
officers who are "above the primary zone" of consideration are
those who have been considered and nonselected by at least one

previous Board. MAJGQJPvas not identified as a comparison

record.

¢. Nonselection by 1989 Boarg

As described in more detail below, MAJ @illllpcontested his
nonselection by the 1988 JAG Corps Lieutenant Colonel Promotion
Board. While that action was pending, MAJ JjJllPvas considered
and not selected by the 1989 JAG Corps Lieutenant Colonel
Promotion Board. The 1989 Promotion Board selected two of the 61
wabove the zone" officers it considered. MAJ was not
jdentified as 8 comparison record.

eques omot i econsid

on November 14, 1988, H.AJ.submitted to the Commander,
U.S. Total Army Personnel Agency (TAPA), a l3-page request for
promotion reconsideration. MAJ ttached voluminous
enclosures. In his request, he stated, "The basis of this
request is that the participation of board member COL John R.
Bozeman...in evaluating my potential for promotion constituted a

paterial error in both law and equity.™

MAT tated that he had served as a (i SENNNEEn the
DAD from May 1983 to February 1986, and that he and his staff had
played a substantial and material role in establishing in court
that the actions of MG Anderson and COL Bozeman were highly
improper. _He further stated that COL Bozeman wvas well awvare of
his (MAJ role in that litigation, and that COL Bozeman's
participation on the Board at issue ®"clearly violated fundamental
legal and equitable principles of fairness and should result in a
reevaluation of [his) potential for advancement....®

MAT, ncluded letters from six current and former,
senior JAG corps officers in support of his request. He also
enclosed copies of court decisions and briefs which, he stated,
reflected his personal involvement in the highly-visible
34 Armored Division cases that resulted in "judicial condemnation

of...COL Bozeman by name."

on January 13, 1989, LTC (now COL) Richard W. Dixon, then
chief, Promotions Branch; Management Support Division, TAPA,
forwarded request for promotion reconsideration to
" the officer Division, Office of the Director of Military
Personnel Management, Office of the Deputy Chief of Staff for
Personnel (ODCSPER). transmitting the file, LTC Dixon
recommended that MAJ e granted reconsideration. His

bie
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rationale for that recommendation was contained in his
transpittal as follows:

...We do not imply that Colonel Bozeman fallod

to ¢ by his sworn duty to judge Major
ilitary record without prejudice. He
may have done so, and Major was not

selected for promotion based solely on the
quality of his performance file. Major

does, however, submit excerpts from numerous
legal opinions which lead us to believe that
Colonel Bozeman may have been professionally
and personally embarrassed by the published
attacks on his character and performance - the
legal problems in the 3d Armored Division wer
vell xnown and widely published.

while there is no provision in law or
regulation for a special selection beoard in
this case, it would be in the interest of
promoting the perception of fairness (and also
reducing the likelihood of litigation) to
view Colonel Bozeman's consideration of Major
record to be a 'material :
administrative error' in the selection

process.

On January 30, 1989, the action officer in the Officer
pivision, MAJ (now LTC) Dennis L. Chaffee (acting for
LTC Thomas A. Wilson, then f, Sustainment and Development
Branch), forwarded MAJ equest to the Administrative law
pDivision, office of the Assistant Judge Advocate General for
Military law, for a legal review and opinion.

E. Military Personnel Law Branch Opinion

On March 15, 1989, LTC John T. Burton, then Chief, Military
Personnel law Branch, Administrative Law Division, responded to
the ODCSPER request for review and opinion. He stated, "...there
is no authority for the Secretary of the Army...to conveneé a
speci selection board on the basis of the matters presented by
MAJ The opinion rested principally on the fact that the
law rizes the Secretary to provide promotion reconsideration
only in certain specific circumstances, i.e., if the action of the
Board was contrary to law or involved material administrative
error, or if the Board did not have before it material

information. o

TC Burton then, in detail, described his position on why
MAT nonselection did not meet these circumstances. A key
conclusion was that MAJ| ®attenpts to inflate a mere
allegation of prejudice on the part of a Board member into a

bte
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presumption that he is entitled to a special selection boa
matter of lav.® LTC Burton specifjcally noted, hovever, thr:t.:h:
Secretary could correct an error or perceived injustice by acting
through the Army Board for Correction of Military Records (ABCMR)
Documentation maintained by the OTJAG indicated that the opinion )
was made known to and received the concurrence of MG Overholt and
MG Suter, and Mr. Darrell L. Peck, Deputy General Counsel
(Military and civilian Affairs), and MAJ Harry D. Brown, both of
the Office of General Counsel, Department of the Army (Army 0GC).

LTC wilson e ODCSPER apparently showed LTC i;
opinion to MAJ oon after it was vendered. MAJ qave
note dated March 29, 1989, in wh took

LTC Wilson a persona
issue with points in the opinion and termed the opinion "seriously

flawed and purport[ing] to unduly restrict the authori
Secretary of the Army.” ty of the

E._ ODCSPER Decision

Following receipt of the administrative law opini
LTC Burton, LTC Chaffee prepared a response to thcpé.s.on‘rg::? Arm
Personnel Command (formerly nforming LTC Dixon of the of
ODCSPER disapproval of MAJ request for promotion
reconsideration. After coordination with the Assistant Deputy for
Military Personnel Policy and Equal Opportunity, Office of the
Assistant Secretary of the Army (Manpower and Reserve Affairs)
the reply was signed on April 3, 1989, by MG John A. Renner )
pirector of Military Personnel Management, ODCSPER. The re;ponse
cited the administrative law opinion and included it as an
encl It also advised LTC Dixon that he should inform

of his right to appeal the decision to the ABCMR.

MAS

G. MG Surut's Letter

on April 6, 1989, MG Lee E. Surut, U.S. Army (Reti :
to the Army Chief taff on MAJ 'eha1t¥ (HG é:;ud,):' wrote
referring to MAJ s his former aide in the 34 Armorad’
pivision (a position which MAJ held from 1972 to 1974, prior
to his transfer from the Field lery Corps to the JAG Cc'u'p.)
said, "I do not knov the serits~of Major petition and ’
cannot sai- c:tegorically that he does deserve a new board '
Howvever t does appear that the 'system' has i
a full and fair hearing.® Y -hag not given his appeal

rut enclosed a memorandum for the Chie E '
H:Jmﬂdated april 4, 1989, In that nemorand\txn?fni.;a“ i
s nis career and his objection to his nonselecﬂo
termed COL Bozeman's participation in the Board which did nc;t
select him "an egregious conflict of interest,” and requested that

the ‘of Staff review the unusual facts of hi
Wﬁsaid his only recourse was to the 'a::qu:;t. .
uns Sful there, to file a lawsuit. MAJ tt:lched to his

e
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pemorandum copies of the same six memoranda from other officers
who supported his efforts that were included in his original
request for promotion reconsideration.

* H. _Second ODCSPER Decision

MG Surut's letter prompted a review of the ODCSPER decision.
LTC Chaffee of the ODCSPER prepared a response for the signature
of the Chief of Staff after confirming with TJAG and the Army OGC
the legal opinion on which the original determination was based.
The Chief of Staff signed the reply to MG Surut on May 16, 1989.
In the response, the Chief of Staff stated that he had had the
DCSPER "relook" the action, t Lthe DCSPER had found no basis for
the Secretary to direct MAJ reconsideration, and that he

(the Chief of Staff) agreed'w he determination. He also
stated that a legal review indicated that t ircumstances
necessary for the Secretary to grant MAJ reconsideration did

not exist, and that MAJ had recourse to the ABCMR and would

be so informed.

By memoranduym dated June 7, 1989, LTC Dixon of PERSCOM

notified MAT of the ODCSP al of his request for
promotion reconsideration. MAJ as informed of his right to
appeal to the ABCMR. He filed such an appeal on July 3, 1989.

I. ABCMR Decisjon

The ABCMR held a hearing in connection with MAY
appeal on September 27, 1989. MAJ resented five witnesses.
COL Bozeman, who was available at e aring site, was not called

as a witness.
The ABOMR issued its report in WP“

' October 11, 1589. The ABCMR recommended that m“be

promoted to lieutenant colonel. .

The ABCMR's recommendation that MAJ promoted was not
founded upon a conclusion that COL Bozenma fact took biased
action. The ABCMR did not believe such a conclusion wag a-
necessary predicate to its recommendation. “The ABCMR concluded:

...the certainty that the applicant received
fair and equitable treatment is clouded....
While the evidence is not conclusive that a

. biased action was taken against him by a

" member of the promotion board, the ST
circumstances in the case do clearly show the
appearance of an injustice resulting in loss
of confidence in the officer selection

process. -

* * * | ] - * *
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The Board recognizes the error or injustice in
this case concerning the promotion board
process and bias against the applicant can not
be clearly established. 'The Board does feel,
hovever, that sufficient parception of bias
and injustice does exist to the degree that it
possibly may be seen as an injustice against
the applicant by a large population of the
ofticer corps and will undermine the integrity
of the officer corps selection board system.

J. _ABCMR Record
Among the ABCMR's findings, it found:

The application, brief, and testimony
presented also indicates publicity surrounding
the case of illegal command influence, and
that the noted 1988 promotion board member
[COL Bozeman] was-aware of military court
petitions and the resultant judgements and

decisions.

The ABCMR record contains the followi material relevant to
COL Bozeman's possible knowledge of MAJ role as one of the
participants in the 3d Armored Division command influence
litigation: : .
'z former Deputy Chief of the DAD, told the ABCMR
he“Yey CMR case (Treakle, supra), "MAJ ﬁvas the .
SN or the attorney that wrote that argument, that argued
and led to decision by the whole Court of Military
former Chief of the DAD, stated to the

ABCMR that MAJ as involved in approximately 40 -.cases in the
3d Armored Division, and "MAJ ad clearly some of the more

volat i ones.” Simj tatements appear in lette m
coL nd LTC hich accompanied MAJ reguest
motion reconsider n. That request was later made part

for
of his appeal to the ABCMR.

In t_xis request for promotion reconsideration, MAJ
stated: ' -

COL Bozeman was.well aware of nmy invoivement
in this litigation. It is reflected
througtout my file and is a matter of public

record.
* . K - * *

COL Bozeman's obvious awareness of my
substantial participation in proceedings that

b1c
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sharply criticized his conduct is evident froa
my ORD [Officer Record Brief), three OERs and

in a letter to resident of the promotion
board from COL the former
Chief of DAD, a Y virtue of numerous court

decisions.
. * [ . . . e

Additional evidence of the visibility and
significance of my role is seen by the
appearance of my name in the U.S. Army Court
of Military Revievw's Treakle decision....I was
also personally involved in the key decision
in this litigation by the U.S. Court of
Military Appeals, I.S, v, Thomas.

MAT 1s0 referred to LTC Huelier's affidavit and
COL Bozeman's response thereto as evidence of the acrimony

engendered by the litigation.

equest for promotion reconsideration contained

MAT
ts, including a section which he described as:

numerous e

...{N]Jumerous representative court decisions
involving the 3AD [3d Armored Division)
compand influence cases. These decisions
reflect as a matter of public record (1) my
personal involvement, (2) the judicial
condemnation of MG Anderson and COL Bozeman by
name, and (3) the extremely high visibility
accorded this litigation. Also provided are
extracts of petitions to the U.S§. Suprenme
Court wvhich vere based on lower court
decisions vith which I was involved. These
cases...[vhich were shown as an enclosure to
the request)...are highlighted to note
pertinent names and discussions.”

’ MAT pointed to a oonversation between COL Ronald P.
cundick, his current senior rater, and COL Bozeman after the ABCMR
n which COL Bozeman said he had a high opinion of

hear

MAT and did not connect him with the 3d Armored Division
cases. aid he had limited contact with COL Bozeman,
and that COL Bozenman's ability to form an opinion of him suggests
that he must have recognized his (MAJ role in the 34 ~

Armored Division cases.

b
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K. 1988 Promotion Board Record

As is customary, the voting records of the Board
destroyed after the Board's work was done. Since MAJ
not identified as a comparison record, there was no residual
{information as to the Board's action relating to him.

wvas

The record before the 1988 JAG Corps Lieutenant C
Promotion Board included only one reference to MAJ ole in
command influence cases. His OER for his service from May 26,

1983, ¢t 25, 1984, bore the follovwing comments from his rater,
LTC in the section on specific aspects of performance: ’

. (emphasis added)

It should be noted that this reference does not explicitly
cite the 3d Armored Division cases (there was an incident in the
ist Armored Division during this period that generated a number of
command influence cases during this period although in far smaller
numbers than the 3d Armored Division cases) nor does it specify

acts performed by MAJ {jifcersonally.

hie
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Colonel Promotion Board

As a member of the 1988 JAG Corps Lieutenant Colonel
Promotion Board, COL Bozeman took an ocath to "perform his duties
as a member of the board without prejudice or partiality and
having in viev both the special fitness of officers and the

efficiency of his armed force."

ed that he had been

puring our interview, COL Bozema
He said he could not

biased against or disadvantaged
tell us how he voted MAJ tile, but said, "I would have
voted him in a way that w ave brought him through with
everybody else or would have made him awfully close.® COL Bozeman
that, at the time of the Board, he had not recognized

'as having had a role in the 3d Armored Division command

The JAG Corps members of the 1988 JAG Corps Lieutenant
Colonel Promotion Bo re interviewed to see if any remembered
a discussion of MAJ during the Board! el jberations.

BG O'Roark recalled some discussion of MAJ nd other West
Point graduates who had not made the cut for ction, but no
i the 3d Armored Division issue. BG O'Roark recognized

men
MAJ s one of his subordinates; he would duty of
info MAT f the Board results if MAJ as not

selected. He ed no adverse comments. The JAG Corps
members had no recollection of a discussion of MAJ Those

witnesses also said their memories of precise events

faded in
the two years since the Board. ]

oW

) Bozeman repeatedly told us that he had no knowledge of

MAT role in the 3d Armored Division cases. We found no
direc nce of any kind that COL Bozeman had actual knowledge
role in the 3d Armored Division cases. There was

of MAJ
no pro _contact between the two officers regarding that
appellate litigation.” - v

- MAJ name appears among the four lawyers who
represente e appellant before the ACMR in Treakle, and appears
in two lists each respectively naming the three or four attorneys
who represented two appellants consolidated in the Thomag case
decided by the Court of Military Appeals. These cases are the
leading cases in the disposition of the 3d Armored Division cases.
They are extraordinary in the career of a lawyer, for they

e
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specifically criticize COL Bozeman by name. JTreaklis was decided
on June 29, 1984; Thomas on September 22, 1986.

In our interview with COL Bozeman on March 26, 1990, he
stated that he could not believe that MAJ ad been passed
over by the 1987 JAG Corps. nt Colonel Promotion Board.
Therefore, he reviewed MAJ files, as well as the files of
twvo or three others who were passed over. The file apparently
contained the same information (up to the earlier time period) as
the information avajlable to the 1988 Promotion Board.

In that same interview, COL Bozeman stated that,

E-F3P vas a special person for me," and that "I knew

P personally from having seen him -- "personally® I don't want
5 give you a ect impression here. I knew him. I had seen
him around. is a very personable, good looking
officer, the of guy that you, as a supervisor, kind of like
right awvay. So when the 1987 board passed him over the first
time, I couldn't believe it.* COL Bozeman described MAJ

career, the simjlarjties to his own career, and then analyzed the
reasons why MAJ ad been passed over in 1987. )

There was apparently no professional contact between
MAT nd COL Bozeman, but they had both attended several

office related social functions. .

COL James Kucera who, in his role as the Chief of the
Government Appellate Division (GAD), had dealt with COL Bozeman on
3d Armored Division litigation issues, told us during interview
that the identity of DAD counsel was never mentioned. He :
described COL Bozeman's response to defense positions as judicious
and unemotiocnal, even in cases where COL Kucera thought the
defense had crossed the line of zealous representation.

MG Suter came to the position of TAJAG from the Army Court of
Military Review (ACMR), where he had participated in over 50 3d

Armored Division decisions, including U.S. v, Yslava, 18 M.J. 670
(ACMR 1984) and U.S, v, Cruz, 20 M.J. 873 (ACMR 1585). MG Suter
then shared an office suite with COL Bozeman for two years. He
sajid that COL Bozeman neéver discussed the 3d Armored Division
cases with hiz, and vas a "gentleman® about the matter.

III. ANALYSIS AND CONCLUSIONG

There is no evidence that COL Bozeman took biased actions
against MAJ in Connection with the 1988 Promotion Board.
The votes o© e Board are not _known; there is no indication that
cOL Bozeman spoke against MAJ(In the Board proceedings.

ere is no direct evidence that COL Bozeman wvas aware of

MAJ ole in the 3d Armored Division cases and that,

ble
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notwithstanding such awareness, he acted in MAJ
promotions. : - -Otont ial

The circuamstantial evidence, however, is troubleso 0.
Armored Division command influence litigaéion was unusu:; inT?:st
focus on COL Bozeman's professional integrity and professional
competence. It is reasonable to expect that a professional who '
was criticized by name for his professional conduct, as
COL Bozeman was in Treakle and Thomas, would be familiar with
those cases, including the names of the lawyers who played a role

in bringing about that criticism.

oregoing view is somewhat tempered by the fact that
MAT as only one of many lawyers listed for the appellants
in those two cases and there is no way someone reading the
decisions could ascertain the nature or extent of the role played

by MAJ

on the other hand, COL Bozeman knew MAJ coL B '
expressed an interest in him and indic at he liked hg:?man :
Further, his action in reviewing MAJ record after the 1987
Promotion Board, a Board in which he O official interest, is

another factor of considerable weight.

In addition, the OER quoted in this part was in MAJ
personnel file when COL Bozeman reviewed the file after t
Promotion Board and before the 1988 Promotion Board. 1Its
reference to "heavy involvement of branch -attorneys in a
widespread comsand influence issue™ does not specify the
3d Armored Division, but surely is sufficient to alert one with
any sensitivity or perception that this may well be--indeed is
likely to be--a reference to the 3d Armored Division cases which
outnumbered any other command influence cases by a ratio on the

order of 10 to 1.

Finally, both in our interview with COL Bozeman and in our
review of his affidavits and other material, we were impressed by
his intellect and his ability to recall detailed facts accuratel
These qualities contribute to our view of the circumstantial Y.

evidence that is before us. _

dingly, we believe that COL Bozeman was aware
MAJ played a role in the 33 Armored Division cases‘.:hat
Pa pation in the JAG Corps Lieutenant Colonel Promotion Board
consideration of MAJ with that knowledge, given the unique
circumstances in this case, undermines the integrity of the

promotion process. -
The allegations made in the request for reconsiderati
serious and should have been given more thorough considera:?o::fe

while we tend to agree with the OTJAG opinion that a mere
allegation of prejudice was an insufficient basis for granting

bl
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MAT econsideration request, no effort vas made to

determine whether there wvas more laim than a mere
allegation. The essence of MAJ was an allegation
of misconduct on the part of COL . The effect of the OTJAG

action was to dismiss the allegations wvithout an inquiry to
determine their validity. When the Army OGC coordinated on the
OTJIAG opinion, it similarly failed to recognize the seriocusness of
the allegations and the need for an investigation.

b7e
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PART FOUR
THE 1989 JAG CORPS BRIGADIER GENERAL PROMOTION BOARD -

1. INTRODUCTION

In the spring of 1989, the Army was faced with the task of
£illing three brigadier general positions in the JAG Corps.
These represented the first opportunities for promotion to
brigadier general in the JAG Corps in some four years.

One position was created by the impending promotion of
BG Fugh to major general. BG Fugh, the Assistant Judge Advocate
General for Civil law, had been selected as TAJAG to replace
MG Suter, who had been selected to replace MG Overholt as TIAG.7

The other two positions were created by the imminent
retirements of BG Holdaway, Commander, USALSA, and Chief Judge,
CMR, and BG O'Roark, the Judge Advocate, USAREUR. BG Holdaway
had a mandatory retirement date in August 1989. BG O'Roark had
said he would retire on October 1, 1989.

The 1989 JAG Corps Brigadier General Promotion Board was
announced by telegram dated April 12, 1989. The telegram stated
that the Board would convene on or about May 16, 1989. The
announcement was routine and unremarkable.

II. FACTS

A.__ Membership on the 1989 JAG Corps Brigadier General
Promotiop Board

On April 18, 1989, LTC Stephen R. Smith, Chief, General
officer Management Office (GOMO), Offices of the Chief of Staff, -
Department of the Army, submitted a memorandum to the Chief of

staff in which he stated:

...In the past I have recommended three
officers from the specialty branch being
considered to serve as members of the board.

7 The Secretary of the Army and Chief of Staff had, on
April 11, 1989, jointly recommended to the Secretary of Defense
that MG Suter be nominated as TJAG and that BG Fugh be nominated
‘as TAJAG; the recommendations were based on the outcome of a
Judge Advocate General Advisory Board which convened Mareh 29,
1989. The Deputy Secretary of Defense acted on the -
recommendation on April 25, 1989; the President made the
recommendation on May 2, 1989; and, the nomination was forwarded

to the Senate on May 9, 19895.

50
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This is not a requirement but it has proven
successful and added specialty expertise to
the board. In keeping with this ‘policy' 1
asked MG Overholt for his recommendation as
to which JAG generals should serve. MG Suter
and BG Fugh served on the last BG JAG board
and are ineligible to serve on this board.
Therefore, his only options were himself and
BGs O'Roark, Holdaway, and Hansen. Based on
this, he recommended himself as a board
pember and I concur. He also recommended
BGs O'Roark and Holdaway even though they are
both retiring this summer. He would 1like

BG O'Roark to serve because he is the only
1field' JAG general. He was not as emphatic
about BG Holdaway serving. He believes

BG Holdaway has a little better knowledge of
the JAG requirements than BG Hansen, but that
either of them would do a very good job on
the board. I would recommend BG Hansen
simply because he is not retiring this year
(MRD [Bandatory retirement date) July

1990)....

LTC Smith thus recommended that the JAG Corps membership of the
Board be MG Overholt, BG O'Roark, and BG Hansen. Recommended as
president of the Board was Lieutenant General (LTG) Leonard P.

Wishart, III. Recommended as the fifth member of the Board was
MG James R. Klugh. The Chlef of Staff approved the composition

of the Board on April 19, 1989.

on or shortly before April 24, 1989, MG Overholt contacted
the GOMO; he did that after learning of the above-described Board
composition. MG Overholt spoke with Major (now LTC) Allan C.
Brendsel, Assistant Chief of the GOMO. Following that call,
LTC Smith recommended to the Chief of Staff by memorandum of
April 24, 1989, that BG Hansen be replaced on the Board by
BG Holdaway. The memorandum included the following explanation:

...MG Overholt now has asked that you _
consider replacing BG Ransen with -

BG Holdaway. Both are aware that they were

not recommended to be the Assistant, TJAG by

the recent TJAG Advisory board. According to

MG Overholt, BG Holdaway is handling this
inforsation better than BG Hansen and

therefore BG Holdaway would be a . better board

menberes e :

The Chief of Staff approved the change in the Board composition
on or soon after April 24, 1989. .
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In his memorandum to GEN Carl E. Vuono, Chief of &t
LTC Smith clearly stated that MG Overholt had :f:.:’

the Army
BG Kanseﬁ-. relative difficulty in dealing with his nonselection
for promotion as his reason for recommending that BG Holdaway

replace BG Hansen on the Brigadier General Board. BG Hansen
stated during our interview that he had had no such difficulty
That evidence raised the possibility that MG Overholt may have

undertaken to have the Board composition changed for some other
unstated reason. !

BG Hansen stated that neither he nor BG Holdaw:
particularly disappointed by nonselection for promo:¥o:agnb§;:9
and that, in fact, BG Holdaway had been the more disappointed oé
the two when nelither was chosen for promotion some years earlier
BG Hansen also testified that MG Overholt had, at some point )
to the 1989 JAG Corps Brigadier General Promotion Board
asked him for his opinion about several candidates, includin )
ColL Bozeman. BG Hansen said that, when asked about COL Bozegan
he responded that he felt COL Bozeman was very capable, but vasl
wcarrying a lot of baggage,” referring to COL Bozeman'; i
relationship to the 3d Armored Division command. influence issues
BG Hansen also said that, when asked about two other candidates )
{one of whom was selected by the Board), he responded that he
believed they were both too junior to be serious contenders for

promotion to brigadier general.

prior

when interviewed, LTC Brendsel specifically recalle
MG Overholt's stated reason for requesting the ihangé 1ndB§2:§
membership was as it was described in LTC Smith's memorandum to

the Chief of Staff.

when we told MG Overholt of the account of his r
requesting th; cZ:?qe i? the Board membership that th:agg:: for
provided to the ef of staff, he initially res »
in writing?®  He then stated: ) Y ponded, "That was

I knev at the time that I recommended
Holdawvay and O'Roark that they were retiring
and that was one of the reasons that I
recomsended them. One of the reasons. I .
also felt that Wayne [Hansen] had been in
washington, and in particularly in the same
job in the Pentagon for a long period of

time.

- Wayne had also been looking for a job for
three years. This was well known in the JAG
corps. In fact, it got to the point of,
iwhen in the hell is Hansen going to get a
job so we can have another promotion?’
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I felt that the Corps' perception would be
enhanced by having Holdaway and O'Roark on
the Board. Number one, they had served {n
the field. People would say it was not a
Pentagon fix, and number two, Hansen is
retired in place, anyway:; he von't give us a

fair shot.

1 had more confidence--not that I don't like
Wayne. Excellent officer; I have confidence
in him. It would be a better perception.

* * * +* * ® *

I told...[LTC Smith]...to ask the Chief, and
I did not say that Wayne was not handling his
non-selection to major general well. If they
put that on there, it was a miscommunication.
I just said I have more confidence in hinm,
and maybe they read that into that,

Although he acknowledged that BG Holdaway was, like
BG Hansen, very senior, he differentiated between the two by
indicating that BG Holdaway had had a greater variety of
assignments as a brigadier general and, through those
assignments, was more in touch with the "field.*®

MG Overholt "categorically®™ denied that BG Hansen's comment
concerning COL Bozeman's "baggage"™ had had anything to do with
the reguest that BG Holdaway replace BG Hansen on the 1989 JAG
Corps Brigadier General Promotion Board. MG Overholt said that
he had had similar discussions with all of the JAG Corps general
officers prior to the Board and that, although he was reminded of
COL Bozeman's connection vith the 3d Armored Division command
influence issues, none of those with whom he spoke responded that
COL Bozeman definitely should not be selected. MG Overholt said
that he had those discussions at some point after the TJAG and
TAJAG selections had been announced. - .

puring our interview, MG Suter confirmed that MG Overholt
had relatively lesser confidence in BG Hansen. MG Suter also
confirmed MG Overholt's claim that BG Hansen had been looking for
post-retirement employment opportunities since his earlier
nonselection for promotion. The testimony of BG Holdaway
{ncluded a reference to a discussion between BG Hansen and
himself concerning the TAJAG selection. BG Holdaway indicated
that BG Hansen vas not disappointed by his (BG Hansen's)

nonselection.

We again spoke with LTC Smith and LTC Brendsel on April 11,
1990. We showed them the pertinent portion of the transcript of
MG Overholt's interview and asked them for their view of whether
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the disparity in the accounts of MG Overholt's stated reasen for
requesting the change in the Board composition could have been
attributable to a miscommunication. LTC Brendsel held to his
description of vhat MG Overholt had said. LTC Smith stated that
he recalled having also spoken with MG Overholt around the time
of MG Overholt's conversation with LTC Brendsel, and recalled

MG Overholt having commented on the brigadier generals' rezctions:
to the news of their nonselection for promotion. LTC Smith also
commented that his office's function requires absolute accuracy,
particularly in presenting to the Chief of Staff accounts of what
general officers have said in connection with sensitive personnel

matters.

B. Pre-board Screening by the Vice Chief of Staff
on May 11, 1989, the Vice Chief of Staff, GEN Robert W.
RisCassi, held what is termed a pre-board screening briefing. 1In

attendance were GEN RisCassi; the Inspector General, LTG Henry
Doctor, Jr.; the Commander, U.S. Army Criminal Investigation
Command, MG Eugene R. Cromartlie; MG Suter (representing TJAG,
since MG Overholt was to serve as a Board member); and LTC Smith
and CPT Daniel V. Bruno of the GOMO.

Although such briefings were and continue to be routine
practice in the case of general officer Promotion Boards, their’
conduct is not governed by vwritten policy. By all accounts,
however, their purpose is to present to GEN RisCassi any and all
potentially adverse information concerning the officers who will
be considered by a particular Promotion Board. GEN RisCassi then
judges whether any such information presented is sufficiently
significant to be presented to the Board as adverse information
in accordance vith the Board's instructions (quoted below).

We learned that at least one item of potentially adverse
information, a personal bankruptcy, was presented at the briefing
for GEN RisCassi's consideration. GEN RisCassi decided the
bankruptcy would be presented to the Board. However, that
information never came into play because the officer was not
among the Board's tentative selectees. No one, including
MG Suter, mentioned COL Bozeman's connection with the 3d Armored
pivision comband influence situation.

MG Suter confirmed during our interview that he did not
mention COL Bozeman's relationship to the 3d Armored Division
command influence problems during the pre-board screening
briefing with GEN RisCassi. He stated:

...At that time, it was not even in =y
nind....I'11 just have to say, it dign't
ur to me to raise the issue thath

C
GEREESRRSRES T.ce vas no dverss
information on him, any more than it would be

b5
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on a military judge, let's say, vho's
reversed on appeal for giving the wrong
instructions to the jury.

LTC Smith, the Chief of the GOMO, stated during our
interview that he believes information concerning COL Bozeman, of
the type which vas later presented by Mr. Peck of the Army 0GC,
should have been presented by MG Suter at the pre-board screening

briefing.

GEN RisCassi stated during our interview that heé would have
1ixed for the information to have been brought up at the
pre-board screening briefing. The Chief of staff, GEN Carl E.
Vuono, stated during our interview that the information probably
should have been brought out at the pre-board screening briefing.
Both, however, stopped short of saying that MG Suter's not
mentioning the information was an error, citing their
understanding that the 3d Armored Division command influence
issues related to MG Anderson's conduct rather than to

COL Bozeman's.

whep viewed together, the chronologies of the processing of
equest for promotion reconsideration and the 1989
rigadier General Promotion Board raise a question as
to whether those persons or organizations who were involved in
both actions were remiss in failing either to recognize or to
call attention to the implications the former bore on the latter.

MAT
JAG

The evidence contains no indication that the TAPA/PERSCOM
and ODCSPER ®ili ersonnel officials who vere involved in the
handling of MAJ request for promotion reconsideration
wvere aware of €O zepan's candidacy in the forthcoming 1989 Jac
Corps Brigadier General Promotion Board. Similarly, there was no
indication that the military personnel officials in the GOMO and
in the Army Secretariat within the TAPA/PERSCOM were aware, or
could have been expected to be aware, of the content of
AT mreq\gest for promotion reconsideration.

. oOn the other hand, the entire content of MAJ equest
for promotion reconsideration--including his specific claims
about COL Bozeman's responsibility for command influence in the
3d Armored Division and excerpts from court decisions on which he
based those claims--was presented to the OTJIAG as early as late
_ January 1989, months before the 1989 JAG Corps Brigadier General

Promotion Board. The OTJAG administrative lav opinion was
rendered. in mid-March, several months before the Board was
announced. Both MG Overholt and MG Suter were aware of the
opinion, as were officials of the Army OGC. Several days prior -
to the pre-board screening briefing, MAY 'claims about

1Y &
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COL Bozeman were again brought to the attaention of the OTJAG when
the administrative lavw opinion was reaffirmed by MG ovorhflt in
the courss of preparing of response tc MG Surut's letter.

During our interview, MG Overholt stated he did not
his involvement in the administrative law opinion on MAJ
request for promotion reconsideration. MG Suter recall )
opinion only as one of any number of oPinlonl that the 0TJIAG
routinely renders; he stated that he ook no special note of it
at the time. MG Suter stated he believes it would be unfair to
expect him to have connected the administrative law opinion with
the then-impending Promotion Board.

Promotiop Board

Oon May 3, 1989, the Secretary of the Army signed a
Memorandum of Instructions (MOI) for LTG Wishart. The MOI listed
the revised Board composition. A copy of the MOI was given to
each Board member. Significant portions of the seven-page MOI

are quoted as follows:

No assessment of demonstrated professionalism
or potential for future service can be
copplete or objective without a review of the
individual's entire record. The total person
concept .should govern:; isolated examples of
excellence or mediocrity should not be used
as sole determinants for a recommendation or
the lack thereof. The individual's record
provides the most complete compilation
available of opinions from many sources,
covers a variety of experiences, and assists
in judging the whole person. Howaver, the
record should be used primarily to assess
potential and as an aid in predicting future
contributions rather than as a basis for
revarding past performance. It would be
desirable for the Board to be able to

- interview the candidates: however, because
this is not practicable, the Board may
consider, as an extension of the record, the
views of its members who know an officer
personally. On the other hand, gossip will
not be considered. -

* L ] * * * * *

8 As discussed earlier in this report, the allegations in
MAJ econsideration request form a sufficient basis for
investigdation independent of the 3d Armored Division issues.

¥
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consideration of Adverse Information: After
you bave compiled a tentative listing of
officers recommended for promotion to
brigadier general, you may receive case
supnaries from The Inspector General (TIG),
Coppander, Criminal Investigation Command
(c1¢), and/or the Commander, Central
Clearance Facility (CCF), on substantiated,
relevant adverse information maintained in
ofticial files of their agencies on officers
{n the zone of consideration. These
sumparies must be presented to the eritire
board, and may include information from
ongoing investigations (provided the
information is substantiated and relevant).
The summaries are intended to ensure that all
pertinent information is made available to
the board in the discharge of this important
task. The Board will assess the gravity and
credibility of any evidence of misconduct,
malfeasance, or impropriety and weigh such
evidence in light of the officer's record of
superior performance and demonstrated
potential that supported the tentative
inclusion of the officer among those to be
finally recommended. You will endeavor to
recommend the officers vho have consistently
demonstrated the highest gtandards of
integrity, personal responsibility and
professional ethics, and who can continue to
uphold the proud tradition of the general

officer corps.

The Board convened at 7:30 A.M. on May 16, 1989, and
received the customary briefings by the Secretary of the Army,
the Chief of Staff, and LTC Smith. The formal notes of those
briefings contain the following key points:

(1) The Secretary stated, in part:

#100k closely for the officer who has
denmonstrated a record of working closely and
effectively with military commanders....

As the leaders within the JAG Corps, the
individuals recommended must be highly
respected within the JAG Corps and also by ~
the officers of the line. They must be
viewed by all as a soldier/lawyer. Llook for
those vho have sought to develop a
professional relationship with the line
through support to the commander.
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The Army is constantly involved in litigation

in such arenas as the Freedom of Information
Act, drug testing, contracting, environmental
issues and Intelligence community issues, all
of vhich are subject to close scrutiny by
Congress and the public. The officers
selected, therefore, must be individuals of
great judgment if they are to advise the Army
leadership properly and expertly on these
issues--we cannot afford to make mistakes in

such matters.” .
(2) The Chief of Staff stated, in part:

...Above all, as indicated in your MOI, your
personal knowledge of those in the zone needs
to be a xey ingredient in this selection
process. Collectively, as a group, you will
personally know many of the eligibles and be
able to evaluate their potential and
performance. You must share first hand
knowledge. But reputation must alsc be
reviewed. Better to air potential problems
now than to discover them later.®

(3) LTC Smith stated, in part:

", ..In compliance with Secretary of Defense
guidance, after you have compiled a tentative
listing of officers recommended for
promotion, you may receive case summaries
from TIG; CIC; the Director, Equal
_ Opportunity Office; and or the Commander,
Central Clearance facility, on substantiated,
relevant, or adverse information maintained
in offticial files of their agencies. These
case summaries must be presented to the
entire Board. These case summaries will be
in writing, but you may reguest further
clarification of facts by the responsible
agency through GOMO.

Selection Boards may not request or consider
additional information that could not -
othervise be made a part of the officer's
officlal record, without notice to the
officer and opportunity to comment. While
not intended to restrict frank and open
discussion based on personal observation,
the restriction is designed to prevent the
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inclusion of records and files in the Board
proceedings which have not been earlier
referred to the officer concerned.

Mr. Narsh has recently established a nevw
tenurs policy regarding general officers in
the Judge Advocate General's Corps. [A
sumpary of the)...current laws and policies
concerning tenure and retirement...(vas
provided the Board members with the NOI).

Be mindful that if you recommend promotion of
an officer who is 56 years old or older, you
are also recommending that the Secretary of
the Army and the Chief of Staff make an
exception to the policy requiring general
officers to retire at age 59. As such, you
should also provide justification for your

decision.”

The aforementioned summary of tenure and
retirement law and Army policy stated, in
pertinent part: : .

By Secretarial policy, general officers...who
hold the regular grade of brigadier general
or major general...are expected to request
voluntary retirement at age 59, even if at
that time such officers have not yet reached
maximum [35) years of service....

* * * * * ] [ ]

By Secretarial policy, a general officer of
the Judge Advocate General's Corps who serves
as The Judge Advocate General or as The
Assistant Judge Advocate General is expected
to request voluntary retirement upon
conpletion of the statutory four-year tour in
such position, unless extended in_the current
position or reappointed to another tour in
either position, even if such officer is not
required by law to retire. A general officer
- of the Judge Advocate General's Corps who
holds a regular grade of brigadier general is
expected to request voluntary retirement upon
" attaining four years in grade or upon being
considered (while serving as a brigadier
general), but not selected, for appointament
as The Judge Advocate General or The
Assistant Judge Advocate General, whichever



94

occurs later, even if such officer is not
required by lawv to retire, ’

We found the instructions to the Board appropriate and
otherwise unresarkable.

E. Board Deliberations

After receiving the .above-described briefings, the Board
considered the candidates, 115 colonels with dates of rank on or
before May 16, 1988. Records of the Board's proceedings,
specifically the records of the members' scoring of individual
files, are not maintained; those records are routinely destroyed
within days after the Board's conclusion. However, all of the
Board members and the Board recorder, CPT Shirley J. Walker, then
of the Office of the Department of the Army Secretarijat,
Management Support Division, PERSCOM, were interviewed. As the
interviews were conducted between nearly six months and over
eight months after the Board proceedings, no witness's
recollection was clear and complete. The following occurred, as
best we can determine from the testimony:

(1) Each Board member reviewed each candidate's file and
assigned a score in accordance with a standard scoring systes.
The scores were tabulated, resulting in the fdentification of a
more manageable number of better candidates; whatever that number
may have been, it was further reduced to a relatively small
number of final contenders, perhaps six. The Board discussed the
final contenders in detail. COL Thoras M. Crean and
COL Kenneth D. Gray were jdentified qg &learly the
highest-standing candidates (though not necessarily in that
order). Either COL Bozeman was tied for third place or was rated
only slightly bigher than the remaining several candidates. 1In
any event, the candidates' scores vere very close.

(2) At the point COL Bozeman was idenfified as a top
contender, and clearly no later than the point at which the Board
identified COL Bozeman as a selectee, MG Overholt presented to
the Board a verbal description of COL Bozeman's relationship to
the command influence issues in the 3d Armored Division. The
nature and extent of that description is addressed subsequently

in this report.

(3) Following MG Overholt's presentation and discussion of
the information about COL Bozeman, the Board reached a consensus
a1d chose COL Bozeman for the third position,

LTG Wishart stated during our interview that, after
COL Bozeman's selection but before the Board adjourned, he
telephoned GEN RisCassi. Re did that, he said, because the
discussion of COL Bozeman's connection with the 3d Armored
pivision command influence issues caused him to be concerned
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about the possibility that the selection of COL Bozeman might
result in sose challenge. He stated that, vhen he described the
situation, GEX RisCassl asked if the Board felt COL Bozeman's
qualifications varranted his selection; when LTG Wishart
responded they did, GEN RisCassi told him to proceed.

GEN RisCassi recelled during our interview that LTG Wishart had
telsphoned him concerning COL Bozeman's tentative selection.
Although he did not recall exactly vhat was said, he stated that
LTG Wishart's account vas probably accurate. He stated that, in
response to such a call, he would have said that it vas the
Promotion Board's role to veigh all the information and make its -

recommendations to the Secretary.

The 1989 JAG Corps Brigadier General Promotion Board
concluded its business on May 16, 1989, and prepared its report,
addressed to the Secretary of the Army, through the Chief of
Staff, on that date. The Board adjourned at 4:30 P.M. Also on
May 16, LTG Wishart signed an “"after-action report® to the
Secretary of the Army concerning the Board. That report appears
routine and reflects nothing remarkable about the Board

proceedings.

During our interview, MG Overholt provided the following
account of the information he had provided to the Board Chairman
and pembers concerning COL Bozeman's connection with the 34
Armored Division command influence issues:

I said, 'Len, I need to tell you a little bit
about both of these people [COL Bozeman and
another candidate still under consideration).
I think there is something you ought to know
about John Bozeman. That is the conmmand
influence issue. He vas involved in the
Thiréd Armored Division cases....There is
nothing in his record that reflects it at
all, if wve voted today. Now, howvever we
decide to manage this tie breaker process
" here, I want you to know about it.®

wishart said, 'Oh I remember those cases. I —
did them on the rehearingy out at'--he vas
commander at leavenvorth vhere a lot of these
rehearings took place. He talked a little

pit about them. He said, *I remember that.'

.+« [MG Xlugh) was nodding his head up and
- - down, but I am not sure how much he .
remembered. .

I told him a little bit about what happened;
it vas [MG)...Anderson's case; that there had
been a Court of Military Appeals decision
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which had had a line in there that said that
John [Bozeman) didn't--or couldn’t contrel
his commander.

And, that that vas unfortunate. You had to
take that into consideration in the vote.

The other members of the Board basically confirmed
MG Overholt's description of his statements to the Board.

LTG Wishart stated during our interview that he had the
ippression that MG Overholt was trying to be very objective in’
his presentation. He recalled that, vhen asked whether
COL Bozeman had provided poor advice to his commander,

MG Overholt responded to the effect "...that what Bozeman had
done was probably about right and that the action taken by the
Commander and the Sergeant Major was perhaps independent, or they
ignored advice or acted in a way that he had no control over.*
LTG Wishart stated he did not recall references to court
decisions in which COL Bozeman had been criticized.

BG Holdaway stated that he recalled that MG Overholt had
given a fair summary of COL Bozeman's involvement in the 34
Armored Division command influence issues, and that, on
completing the summary, MG Overholt asked for and received his
and BG O'Roark's agreement. BG Holdaway said that MG Overholt
had noted that COL Bozeman had been the subject of a critical
comment by the Chief Judge of the CMA. BG Holdaway said that he
(BG Holdaway) had remarked that the Chief Judge's comment had

been unfair.

) BG O'Roark stated during our interview that he believed
MG Overholt had accurately summarized COL Bozeman's involvement
in the 3d Armored Division command influence issues. He did not
recall whether or not court decisions critical of COL Bozeman

were mentioned.

MG Klugh recalled during our interview that MG Overholt and
BG Holdaway had both spoken on the subject of COL Bozeman's
involvement in the 3d Armored Divisioh command influence issues
Though h2 did not Trecall wvhat was said or vhether references vex.-c
made to court decisions vhich were critical of COL Bozeman
MG Klugh stated that he had concluded froz the discussion éhat

COL Bozeman had not done anything unprofessional. :

CPT Walker, the Board recorder, stated that, although she
had been in and out of the room, she recalled there had been
considerable discussion of COL Bozeman during the last ﬁtaqes of

the Board's deliberations.
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: LTG Wishart provided the folloving testimony concerning. the
Board's, and his personal, consideration of the information on

COL Bozeman: .

I wouldn't allow a vote for a long time in
there. I wanted to be sure sverybody really
thought about it and--because I had some
personal concerns, not from the point of view
of vhether COL Bozeman wvas qualified, but
whether or not we would wind up with a
challenge because of the baggage he carried.
I will tell you that in all sincerity.

And I found myself, personally...,wrestling
with the idea of whether I would vote against
him because he carried the baggage, or
whether my reasons were because I didn't
think he was qualified. 1In other words...l
knevw I was trying to sort that out in my
mind, to be sure that I wasn't going to
penalize a gquy who was perhaps innocent of
any improprieties on his own part.

I cannot tell you, at this juncture, whether
I put him ahead of the other one or two we
were looking at....But all I do recall, with
sope clarity, was that I was trying to figure
out whether or not...I was going to make my
decision on the basis of, would there be a

challenge.... ’

And, if that vere the case, vas it right to .
vote against him simply because somebody was -
going to challenge it later on, or did I
really think he was the right gquy. And I do
know ve all, as I said, wvhén we finally
wrapped it up, as a group said, well,
whatever we had heard was not sufficient to
tell us that he couldn't serve well and
wasn't qualified to serve. '
So, when the vote finally went down--I don't
know if it was unanimous, and I honestly
don't know, really, which way I voted for
him. But I do know that I was not unhappy
[with the outcome)}. There was no minority .

- report or objection when it was all finished. -

III. ANALYSIS AND CONCLUSIONS
The failure to disclose the criticism of COL Bozeman at the
pre-Board screening briefings and the inadequacy of the
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description of his role to the Board are matters of concern.
However, the replacement of BG Hansen on the Board raises a clear

question of impropriety.

We believe, based on consideration of the totality of the
evidence, that MG Overholt gave BG Hansen's dissatisfaction with
his nonselection for promotion as reason for requesting the
substitution of BG Holdaway for BG Hansen on the Board, but there
is at least the perception he had some other reason. Initially,
the evidence shows that MG Overholt favored BG Holdaway over BG
Hansen to serve on the Board but indicated that either would do a
very good job. After BG Hansen was selected for the Board, and
after BG Hansen told him that COL Bozeman was "carrying a lot of
baggage,™ and expressed his concern about two other serious
contenders for promotion, MG Overholt pressed for replacing
. BG Hansen. Certainly BG Holdaway was predisposed to faver COL
Bozeman since he had not found fault with him during his
winvestigation® of the 3d Armored Division command influence

matter.

The evidence suggests that the Board‘'s composition was
adjusted in order to avoid a particular outcome, which in turn
seriously compromises the integrity of the promotion process.
Although the sase selections may have been made if the Board
composition had remained unchanged, we believe the perception of
impropriety or irregularity cannot be overcome. No one is in a
position to reconstruct the action to determine what selections
would have been made under other circumstances.

There is no regulation or policy document that clearly
prescribes material appropriate for presentation at pre-board
screening briefings. However, it is clear that any and all
potentially derogatory information should be brought up at such
briefings to help preclude situations such as that addressed in
this report. Thus, we strongly believe MG Suter should have
offered information on COL Bozeman at the pre-Board briefing.
criticisms of COL Bozeman in connection with the 3d Armored
pivision command influence cases were a matter of record and
widely discussed in judge advocate circles. As a minimum, the
litigation process found that COL Bozeman at best failed to
ensure that policies were communicated clearly or were followed
up on. It is well established through testimony that COL Bozeman
was widely recognized as a leading contender for selection for
promotion to brigadier general. 1In sum, we believe MG Suter
erred when he failed to present to GEN RisCassi a description of
COL Bozeman's relationship to the 3d Armored Division command _

influence issues.

COL Bozeman's involvement in the 3d Armored Division command
influence issues--or, at least, the view of it held by
MG Overholt and cited in this part of the report--wvas discussed
and considered by the Board. It is clear, however, that the
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information presented to the Board cast COL Bozeman's role in the
34 Armored Division command influence problem in a favorabls
1ight, and that criticisms of COL Bozeman were discounted. The
invalidity of that viev is discussed elsevhere in this report.

Finally, there was no claim, and ve found no indication,
that COL Bozeman was not competitive with the other candidates on
the basis of his record, excluding the 3d Armored
Division and MAJ atters. His military personnel recordq,
as it was conside y the Board, was outstanding. We believe
that COL Bozeman's selection by the Board was not inconsistent

with the information as it was presented to the Board.

b’lc,
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PART PFIVE
. STAFFING THE 1989 JAG CORPS BRIGADIER GENERAL NOMINATIONS

I. _INTRODUCTION

This part describes hov the nominations made by the
Promotion Board were staffed within the Army and the Office of
the Secretary of Defense. It details how the adverse information
concerning COL Bozeman was characterized and considered.

1I. FACTS

Oon May 17, 1989 (the day after the 1589 JAG Corps Brigadier
General Promotion Board met), CPT Bruno of the GOMO sent a
memorandum to the Army OGC listing the three selectees and asking
whether any of them were currently under investigation or had
ever had allegations against them substantiated by that office.
He sent a sirilar memorandum to the DAIG.

enti t ve

Alsoc on May 17, 1989, CPT Bruno sent a memorandum to TJAG
requesting that he certify the promotion board as in compliance
with law and regulation. MG Suter made the certification on
May 22, 1989, By all accounts, MG Overholt was not substantially
involved in the processing of the nominations because he was in
his final days before retirement and wvas not present much of the
time. The OTJAG role in "shepherding®™ the nominations through
the Departments of the Army and Defense fell to MG Suter.

on May 24, 1989, Mr. Peck of the Army OGC replied to
CPT Bruno's May 17 memorandum. He signed in the block of the
May 17 memorandum, "Yes, adverse information attached,” and
enclosed a memorandur, which he also signed, in which he stated

the following:

While COL (then LTC) John R. Bozeman was

Staff Judge Advocate of the 3rd Armored

pivision, it was alleged that the Commanding

General, MG Thurman E. Anderson, and

COL Bozeman,— acting on his behalf, exerted- _ _
unlawful command influence on potential

defense vitnesses which impacted a large

number of court-partial cases. The comnand

influence allegedly began in April 1982 and

continued until about March 1983, The

appellate courts found that unlawful command -
influence did occur.

There are at least eleven reported appellate
cases, extending through 1986, which mention

66
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COL Bozezan by name. Many of these indicate
that the evidence was inconsistent about

COL Bozeman's role. No basis was found for
taking any action against COL Bozeman.

For entirely unrelated reasons, Mr. Andrew
Effron, General Counsel of the Senate Armed
Services Committee, recently has asked the
Aray for information about unlawful command
influence cases over the last several years.
Therefore, the Committee can be expected to
pbe avare of the 3rd Armored Division cases
and raise questions about COL Bozeman's
involverent in them.

agepe, e 3 v n t

MG Overholt stated during our interview that he had told the
Army OGC that he wanted to be sure that a description of
COL Bozeman's connection with the 3d Armored Division command
influence issues vas included in the nomination package.
Although there is some slight variation in Army OGC accounts of
how its attention came to be drawn to the subject, it is clear
that Mr. Peck and his subordinate, MAJ Harry D. Brown, originated
the May 24 statement. Mr. Peck stated during our interview that
he had had MAJ Brown research the decisions mentioned in the
statement and that, although he felt that what the cases showed
did not technically constitute the kind of information that had
to be reported to the SASC under the governing policy, he
believed it should be reported nonetheless. He stated he felt
that should be done: (1) because, since certain SASC staff
members were already aware of COL Bozeman's relationship to the
3d Armored Division command influence cases, not mentioning the
pmatter could subject the Department to criticism; and (2) to show
that the Department was not trying to hide anything.

Mr. Peck stated that, because the package he received
included no reference to COL Bozeman's relationship to the 3d
Armored Division command influence cases, he had anticipated -
OTJAG resistance to the inclusion of a description of the matter.
He said, however, that he encountered no such resistance when he
coordinated the statement with MG Suter. The degrea to which
MG Suter participated in preparing the description forwarded by
Mr. Peck is unclear. The statement was at least coordinated with
MG Suter. He stated during our interview that he fully supported
the inclusion of the statement of adverse information in the

package.

Upon receiving Mr. Peck's reply, LTC Smith, the chief of the
GOMO, telephoned MG Suter on May 25, 1989, and made the following
contemporaneous note of his understanding of the information
which MG Suter provitled him during that call:
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Bozenan did nothing vrong. Cases were looked
at '400' ways and he [COL Bozeman] wvas only
voice of reason. Defense soiled Bozeman. No
action because no basis. Ephraun (sp) SASC
staffer may knov him well so he should be
notified. Board knew and discussed the

issue.

During interview, LTC Smith affirmed the accuracy of his
account of his discussion with MG Suter; MG Suter acknowledged
the notes were probably a fair representation of what he said to
LTC Smith. LTC Smith recalled that, during the telephone
conversation, MG Suter indicated that COL Bozeman had advised his
commander properly, that COL Bozeman had taken the proper steps,
and that, although it was an unfortunate situation, it was
COL Bozeman who had followed through to ensure that service

members' rights were protected.

LTC Smith stated that his purpose in calling MG Suter had
been to determine whether the board which selected COL Bozeman
had known about his connection with the 3d Armored Division
command influence cases, whether there was anything that
precluded COL Bozeman's promotion, and whether COL Bozeman had
been considered fairly. He recalled that MG Suter had "put [his)
mind at ease" through his responses that the board had been aware
of and had considered the situation, that the 3d Armored Division
matters should not preclude COL Bozeman's promotion, and that, in
fact, the way COL Bozeman had handled himself in the 3d Armored
pivision situation only went to prove that he is general officer-

material.

. Later on May 25, 1989, MAJ Todd Sain, GOMO, requested
comments on and concurrence with a draft of an Action Memorandum
from LTC Smith, through the Chief of Staff and Vice Chief of
Staff, to the Secretary of the Army. The purpose of the Action
Memorandum was to obtain the Secretary's approval of & memorandum
to the Secretary of Defense which recommended approval of the
results of the 1989 JAG Corps Brigadier General Promotion Board
and the nomination of the recommended officers for promotion.

The draft vas sent to the Inspector General, who concurred
on May 26; TJAG, for whom MG Suter concurred on May 30; the
Chief, legislative Lialson, who did not date his concurrence; and
the Army General Counsel, for whom Mr. Thomas W. Taylor, then
Principal Deputy General Counsel, concurred on May 31.

Included in the draft Action Memorandum was the statement,
nThere is an item of potentially unfavorable information on
Colonel Bozeman vhich is summarized at RED TAB." That
{nformation, which was an enclosure to the draft Action

Memorandum, was as follows:
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While Colonel (then Lieutenant Colonel)

John R. Bozeman was Staff Judge Advocate of
the 34 Armored Division, US Army Zurope and
Seventh Army, it was alleged that the
commanding General, Major General Thurman E.
Anderson, and Colonel Bozeman, acting on his
behalf, exerted unlawful command influence on
potential defense vitnesses which impacted a
large number of court-martial cases. The
command influence allegedly began April 1982
and continued until about March 1983. The :
appellate courts found that unlawful compand
influence did occur.

There are at least eleven reported appellate
cases, extending through 1986, which mention
Colonel Bozeman by name. Many of these
indicate that the evidence was inconsistent
about Colonel Bozeman's role. No basis was
~found for taking any action against Colonel

Bozeman. . .o

on June 1, 1589, LTC Smith signed the final version of the
Action Memorandum to the Secretary of the Arsy. The final
version, which referred to and incorporated as an enclosure the
above-described "RED TAB" information, included the following:

MG Suter has reviewed this ['RED TAB')
information and the entire promotion packet
and recommends it be forwarded with the
comments on COL Bozeman. MG Suter does not
believe the finding should prevent o -
confirration of the board. He has also

- requested that he be notified once the SecDef
signs the board nomination so he can call his
contact on the SASC to discuss the findings
on COL Bozeman. If you approve this
approach, I will track the nomination and
keep MG Suter informed.®*- _ .

LTC Smith stated during our interview that he had included
reference to MG Suter in the Action Memorandum only to indicate
that MG Suter was the person most knowledgeable on the subject of
the "RED TAB" information. MG Suter said during our interview
that he did not recall indicating that he would call a contact on

the SASC+ -

C._ Army Staffing of the Nominations

on June 1, 1989, the Action Memorandum was initialled by the.

vice Chief of staff, GEN RisCassi, and by the Chief of staff,
GEN Vuono. GEN Vuono annotated the Act;on Memorandum, *GOMO, pl
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see me w/ Bill Suter." As directed, MG Suter and LTC Smith met
with GEN Vuono and discussed with him the information concerning
COL Bozeman; that meeting probably occurred June 2, 1989. .

GEN RisCassi stated during our interviev that he had
approved the package before forwarding it to GEN Vuono because he
sav in the materials nothing that indicated that COL Bozeman had

been responsible for wrongdoing. .

puring interview, GEN Vuono recalled that the discussion had
occurred but did not remember its specifics. BHe did recall,
however, that his main purpose had been to ensure "that everybody
wvas aware of vhat the story was because wve didn't want anyone to
get the impression that we veren't laying all the cards on the
table." GEN Yuono stated he reviews potentially adverse
information on nominees on a case-by-case basis. As to his
approval of the package, GEN Vuono stated he did not recommend
against COL Bozeman's pronotion because, based on the
circumstances of the 3d Armored Division command influence cases
as he knew them in another connection, he did not believe
COL Bozeman's involvement as the 3d Armored Division Staff Judge
Advocate warranted disapproval of COL Bozeman's promotion.

MG Suter's recollection of the meeting with GEN Vuono was
much the same as GEN Vuono's. LTC Smith stated during our
interview that MG Suter presented to GEN Vuono essentially the
same explanation of COL Bozeman's connection with the 3d Armored
Division command influence situation as that which MG Suter had
previously given him (LTC Smith). LTC Smith said he could not
recall any cases in which, when "RED TAB" information had been
included in a nomination package, GEN Vuono had not discussed the
information with him. LTC Smith stated GEN Vuono's purpose. in
doing that was to ensure that the promotion board had considered
the potentially adverse information, that the board had been run
properly and "cleanly,” and that all relevant information bas
been included for consideration by the Secretaries of the Army

and Defense.

The Secretary of-the Army, the Honorable John O. Marsh, Jr.,
approved the package on June 13, 1989, according to a notation
thereon by his Executive. Mr. Marsh signed an Executive
Sumpary/Cover Brief, dated June 14, 1989, requesting Secretary ot
Defense approval of the results of the 1989 JAG Corps Brigadier
General Promotion Board and recommending the Secretary's
nomination of the selected officers for promotion. The Cover
Brief/Executive Summary included the following statement: -

...there is no evidence of misconduct nor is
there, to our knowledge, a pending
investigation of alleged misconduct by these
officers. There is an item of potentially
unfavorable information on Colonel John
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Bozesan sumnarized at RED TAB. Appellate
courts concluded that his commander exerted
unlavful command influence on potential
defense witnesses. However, no basis was
found for taking any action against Colonel

Bozeman."

opposite that passage, Mr. Marsh penned the note, "Dick
[Cheney]--please note. Jack [Marsh).® The "RED TAB" information
was an enclosure to the Cover Brief/Executive Summary.

we did not interview Mr. Marsh or members of his immediate
staff as there was no indication in the testimony of other
witnesses that their involvement in the processing of the
nomination involved more than approval of the action based on the
information contained in the package.

Explicit or implicit in the testimony of those who were
involved in the coordination of the nominations within the
Department of the Army is the view that the judgment of a
promotion board that acts with full knowledge of the facts
concerning the candidates must be accorded great deference. No
witness regarded his role as perfunctory or ministerial; all
acknowledged that he could have withheld his coordination and
recommended disapproval. Nevertheless, all of the witnesses
recognized substantial limitatjons on- their exercise of

discretionary authority.

LTC Smith stated during our interview that once a board has -
made recommendations, those wheo act on the recommendations mpust
consider whether the board was duly constituted and vhether it
considered all relevant information; if those conditions are met,
the Secretary, the Chief of Staff, and others do not attempt to
interfere with the results. LTC Smith recalled a well known,
fairly recent instance in which the Secretary of the Navy had
improperly involved himself in the process. LTC Smith stated
that one should not have the impression that an official involved
in the approval of a board outcome may intercede because he or
she does not favor that outcome; the first consideration is the
sanctity of the board. It was on the basis of this view that
LTC Smith proceeded with the processing of the nominations and,
he said, that GEN Vuono coordinated on the nominations.

Mr. Peck of the Avrmy‘OGC stated during interview:

...[T)o remove somebody from a list when he _ _
has been selected is not an easy matter, nor '
a step to be taken lightly.

...t'l‘]here would have to be fairly serious
evidence against the person. It would be
somewhat like the standard used in appellate
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courts before they...overrule a finding ot
fact by a lower court.

You [would) have to make a decision
...{that)...no reascnable person could have
come to that [same) conclusion [as did the
promotion board].®

The fact that GEN Vuono's previously-described response to
MG Surut preceded his approval of the 1989 JAG Corps Brigadier
General Promotion Board results by just two weeks raised the
question of whether those involved in the board approval process
should have been alerted to allegationg, erning COL Bozeman
(as presented in the memorandum by MAJ hich accompanied’
MG Surut's note) through their involvement in preparing and
coordinating the letter to MG Surut. .

GEN Vuono stated during our interview that he did not
connect the two actions. GEN RisCassi, who did not specifically
recall the correspondence to and from MG Surut but acknowledged
he almost certainly saw it, likewise stated during our interview
that he made no such connection. .

As previously discussed, Mr. Peck had been consulted
concerning the OTJAG adpinistrative law opinion rendered in
connection with MAJ equest for promotion
reconsideration and pared the statement that became the
"RED TAB" information in the nomination package. He stated
during our interview that he had no* -onnected the two matters:
the earlier action represented to L._ ¢ very technical personnel.
law question and he had not, at the time, focused on
COL Bozeman's involvement. N )

Nominations

An advance copy of the promotion list was received on or
shortly before June 14, 1989, by LTC P. T. Henry, U.S. Marine
Corps, of the Officer and Enlisted Personnel Management -
Directorate, Office of the Deputy Assistant Secretary of Defense
(Military Manpower and Personnel Policy), Office of the Assistant
Secretary of Defense (Force Management and Personnel). 1In '
accordance with standard procedure, LTC Henry called to ask that
Mr. Williar G. Rightor of the Office of the Inspector General
(01G), DoD, check OIG records to determine whether any of the
officers selected vere currently under investigation or had ever
had allegations against them substantiated by that office.
Mr. Rightor informed LTC Henry on that same date that the OIG was
aware of a CMA case which included reference to involvement by
COL Bozeman and his commander in command influence. Mr. Rightor
sent LTC Henry a copy of the CMA decision on or soon after
June 14, 1989. Mr. Rightor reported that no potentially adverse

\6\0
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information had been tougd concerning COL Crean and COL Gray, the

other officers selected.

The package arrived in the Office of the Secretary of
Defense on June 15, 1989, where its routing was controlled by the
Office of the Director for Correspondence and Directives,
Washington Headquarters Services. On June 16, 1989, the package
officially arrived in the Officer and Enlisted Personnel
Management Directorate where more correspondence was prepared and

added to the package as follows:

(1) An Executive Summary/Cover Brief to the Secretary of
Defense to be signed by Mr. David J. Berteau, then Deputy
Assistant Secretary of Defense (Resource Mahagement and Support).
At the time, Mr. Berteau was temporarily serving in the capacity
of Assistant Secretary of Defense (Force Management and
Personnel). The Executive Summary/Cover Brief included the

following:

...The Office of the Department of Defense
Inspector General checked the names of the
selectees and identified potentially adverse
information concerning one officer. The
Secretary of the Army identified the same
information and provided the details
at...{the aforementioned 'RED TAB'}. These
incidents should not preclude favorable
consideration of the nominations.

(2) A letter to the White House Military Office that was to
be signed by Mr. Berteau and accompany the nomination when
forwvarded by the Secretary of Defense to the President.

The letter included the following:

...The Secretary of Defense made that
recommendation ...{that the President
nominate three officers for promotion to the
grade of Brigadier General in the JAG
Corps)...after considering potentially -

- adverse information pertaining to Colonel
John R. Bozeman.

puring the period from June 1981 to June
1983, Colonel Bozeman, then a lieutenant
colonel, was the Staff Judge Advocate of the

? The CMA case was not among the records that are normally
maintained and checked by the 0IG. However, the case and its
relationship to COL Bozeman's selection for promotion had been
brought to the attention of the Deputy Inspector General through
a call from a confidential source on or about May 23, 1989. "



108

74

3d Armored Division. It was alleged that the
companding General, 3d Armored Division,
Major General Thurman E. Anderson, and
Colonel Bozeman, acting on his behalf,
exerted unlawful command influence on
potential defense witnesses in a number of
court-martial cases. The appellate courts
found that unlawful command influence did

OCCUr.

There are at least 11 reported appellate
cases in which Colonel Bozeman is mentioned
by name. Information about Colonel Bozeman's
role is inconsistent, and the Army found no
basis for taking any action against him.

These incidents have been carefully
considered and are not vieved as being
serjous enough to preclude favorable
consideration of the recommended nomination.
If the President approves this nomination,
the enclosed letter will be provided to the
Chairman of the Committee on Armed Services
of the Senate. .

(3) A letter to the Chairman of the SASC, to be signed by
Mr. Berteau and accompany the nomination to the Senate following
action by the President. The letter contained exactly the sane
description of the 3d Armored Division command influence issues
as did the above-described letter to the White House Military

Office.

(4) A memorandum for the President to be signed by the
Secretary of Defense. That memorandum contained the following:

I recomeend you nominate the 3 officers whose
names are on the attached l;lt....

This nomination is based on the results of a

selection board I approved.... _ _

I have personally reviewed potentially
adverse information concerning one officer
and will provide the information to the White
House Military Office separately. Should you
approve this nomination recommendation, the -
same information will be provided to the
"Senate Armed Services Committee.

The package vas received in the OGC, DoD, on June 20, 1989,
and wvas reviewed and approved for that office by Mr. Forrest S.
Holmes on June 21, 1989. It was received by LTG Donald W. Jones,
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Deputy Assistant Secretary of Defense (Military Manpower and
Personnel Policy), Office of the Assistant Secretary of Defanse
(Force Management and Personnel), on June 21, 1989. LTG Jones
reviewed and approved it on that date. NMr. Berteau received,
revieved, and approved the package on June 22, 1989. On or about
that date, Nr. Berteau had MG Suter meet with hiz to discuss the

information concerning COL Bozeman,

MG Suter recalled during our interview that his meeting with
Mr. Berteau had been very short. While not recalling the
specifics of the meeting, MG Suter stated that he probably
assured Mr. Berteau that the promotion board had considered
COL Bozeman's relationship to the 3d Armored Division command -

influence issues.

Mr. Berteau stated during our interview that COL Bozeman's
nomination was one of the first he had handled that contained
potentially adverse information. He stated that he asked
MG Suter to meet with him because he recognized that his
coordination on the package represented a recommendation that the
Secretary approve the package despite the potentially adverse
information, and because he did not feel the package provided
sufficient information for him to make such a recommendation. He
recalled that the meeting with MG Suter was lengthy, perhaps an
hour long. He did remember that MG Suter appeared to be making a
presentation of the facts and did not seem to be acting as an
advocate for COL Bozeman. Although Mr. Berteau did not remember
exactly what MG Suter said, he clearly recalled that he came away
from the meeting with the impression that the question of
COL Bozeman's responsibility for command influence in the 3d
Armored Division had been thoroughly investigated and that
COL Bozeman's actions were found not to warrant censure.

The package was received in the Office of the Deputy
Secretary of Defense on June 26, 1989. It was reviewed and
approved by the immediate staff of the Deputy Secretary of
Defense and the Deputy Secretary on that date, and was reviewed
and approved by the immediate staff of the Secretary of Defense
and the Secretary immediately thereafter. The Secretary signed
the above-described memorandum for the President on June 27,
1989. Mr. Berteau signed the above-described letter to the White

House Military office on June 28, 1989.

We did not interview the Secretary or Deputy Secretary of
pefense or members of their immediate staffs as there was no
indication in the testimony of other witnesses that their
involvement in the processing of the nomination involved more
than approval of the action based on the information contained in

the package. :
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E. Subpission of Nominations to Senate Armed Services

Committes

After the President's nomination of the three cttic.ﬁ,
including COL Bozeman, Mr. Berteau forwarded the above-described
jetter to Chairman Nunn on July 19, 1989.

eviously described, the ABCMR hearing concerning

MAJ request for promotion reconsideration vas held
September 27, 1989: the ABCMR report was issued October 11, 1989.
It was also on October 11, 1989, that the ABOMR Chairman
forwarded to the Army General Counsel the above-described
memorandurn recommendi a wvide-ranging investigation based on the
outcome of the MAJ case. After the Army General Counsel
met with him, GEN RisCassi directed that an investigation be
conducted by the DAIG; that direction was formalized by a
memorandum dated October 23, 1989. .

On October 17, 1989, MG Charles E. Dominy, Chief,
Legislative Liaison, Department of the Army, and Mr. Taylor of
the Army OGC, advised Mr. Arnold L. Punaro, Staff Director of the
SASC, of GEN RisCassi's direction of the DAIG investigation
concerning COL Bozeman. Then, or soon thereafter  Mr. Punaro was
provided copies of the ABCMR record in the MAJ ase,
including the verbatim transcript of the hearing. y letters of
October 20, 1989, GEN Riscassi formally notified Chairman Nunn
and Senator Warner of the investigation being conducted "...to
resolve guestions about the character and fitness of the general
officer nominee in accordance with normal practice.” .

on November 16, 1989, Mr. Berteau wrote to Chairman Nunn
suggesting that the investigation concerning COL Bozeman not
impede the confirmation of COL Crean and COL Gray; a copy of that
letter was also provided to Senator Warner.

By letter of December 1, 1989, Chairman Nunn and Senator
Warner asked the Secretary of Defense to conduct the instant
investigation. That letter indicated that COL Bozeman's
nomination had been returned to the Department of Defense, and
that the nominations of COL-Crean and COL Gray (as wvell -as the-
nominations of MG Suter as TJAG and BG Fugh as TAJAG) had been
retained by the Senate when the Congress adjourned on

November 22, 1989.
111, _ANALYSIS AND CONCILUSIONS

The dominant document in staffing the promotion nominations
contained the following key paragraph:

Therse are at least eleven reported appellate
cases, extending through 1986,. which mention
COL Bozeman by name. Many of these indicate

v
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that the evidence was inconsistent about
COL Bozeman's role. No basis was found for
taking any action against COL Bozeman.

This paragraph had the virtue of openly identitying the
major sources of information, ‘evaluation, and criticism about
coL Bozeman, if anyone wanted to look at them. On the other
hand, it conveyed a message that the evidence was inconsistent
and, therefore, unpersuasive, and it suggests that some inquiry
was held that led to the conclusion that there was no basis for
action. The second sentence of the paragraph was also an alert
to a potential problem although the word "inconsistent”® is
clearly wrong and the wvord "critical®™ much more accurate. The
Jjast sentence vas accurate but misleading. It was not the role
of the courts to determine whether there was a basis for taking
action against COL Bozeman; no one else in the Army ever

undertook such a review.

As reflected in LTC Smith's notes and the recollections of
Mr. Berteau, it also appears that the oral briefings given by
MG Suter gave a benevolent account of COL Bozeman's role in the
3d Armored Division. MG Suter's reported account are not

consistent with the court cases.

We must point out tha sed on the record avajilable to us
and putting aside the MAJ patter, COL Bozeman had an '
outstanding record after leaving the 3d Armored Division. 1It is
a matter of judgment as to whather his subsequent behavior was
sufficient to promote him notwithstanding the errors he pade
while in the 3d Armored Division. Unfortunately, we do not
believe that the promotion board, Army officials, or other
Department of Defense officials had sufficient information before
them about his actions in the 34 Armored Division to make that

judgment.

¥We find no reason to be critical of those outside of the JAG
Corps who acted on the reccumendation that COL Bozeman be
promoted because of their fajilure to connect that action with
allegationg about COL Bozeman contained in earlier correspondence
on MAJ equest for promotion reconsideration. Given the
enormous volume of correspondence with which the Chief of Staff
and the Vice Chief of Staff deal, we cannot fault them for
failing to note that information in the correspondence from
MG Surut might have a bearing on the totally unrelated matter of
coL Bozeman's nomination for promotion. There is no indication
that the military personnel officials in the GOMO were aware, or~
could have been expected to be aware, of the correspondence &ith

MG Surut.

We believe that the officials in the Department of th
and Department of Defense who recommended COL Bozeman's prgmgi?ﬁn
go forward acted reasonably based on the information available to

v
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them. However, as explained above, we believe the staff
information provided by the Office of the Judge Advocate General
and the Office of the Army General Counsel was deficient. '
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PART 8IX
ALLEGED OTJAG MANAGEMENT IMPROPRIETIES

1. INTRODUCTION

This part deals briefly with a number of additional issues,
including those raised in the letter of October 11, 1989, froa
Mr. Charles A. Chase, chairman of the ABOMR to the General
Counsel, Departmsnt of the Army (Enclosure 19). . :

IX. FACTS

QTJAG

We have not determined when COL Bozeman was selected to be
%0, OTJAG, but he started to serve in that position in June, 1984
and remained in that position until August 1987. The XO position
is regarded by many as the most powerful colonel assignment in
the JAG Corps. Whether that is accurate or not, it is a choice
assignment and at least potentially very powerful.

COL Bozeman was selected by MG Clausen. There vere
dissenting views by some members of his staff, including BG Fugh.
The essence of the reservations was that the 3d Armored Division
command influence cases were unresolved and that a resolution
that reflected unfavorably on COL Bozeman might present
additional complications if he were serving as X0. These
objections were thoughtful when made. At about the same time he
became XO, ,» BUPLra, was decided on June 29, 1984.

In ways that cannot be measured, we believe it was a costly-
mistake to select COL Bozeman as XO and to retain him in that
position after the Ireakle decision, while the LTC Mueller matter
was still unresolved and in the face of the unresolved issues

presented by MAJ Buchanan.

B, Alleged Improprieties by COL Bozeman as XO
1. Influencing ACMR Judges

As X0, COL Bozeman called ACMR judges about their next
assignments at a time when that court was considering 3d Armored
pivision cases. COL Bozeman did so as part of his official
responsibility regarding duty assignments for colonels.

We interviewed five ACMR judges, and BG O'Roark, BG Hansen,
and MG Suter, who served as Chief Judges of the ACMR. We found
no evidence that COL Bozeman had discussed 3d Armored Division
issues with any of them.  Nor did we find any evidence that they
perceived these calls as anything other than routine.

79
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General O'Rourke stated that the Chief Judge prepares a
proposed assignment slate for sitting judges and that the
recommendations of the Chief Judge carry substantial veight in
deteraining future assignments. He etated that the involvement
of the Chief Judge in the assignment process ensured that the
sitting judges are treated fairly.

Several vitnesses said that the ACMR judges vers treated
fairly and got either their first or second choice of assignment.
We noted that several of the judges who vere most critical of coL

Bozeman got their first cholice.

2. COL Bozepan's Assignment as SJA for the l8th
Airporne Corps
We found no evidence of impropriety in connection with coOL
Bozeman's assignment as the SJA of the 18th Airborne Corps in
August 1987. In particular, we are satisfied that the allegation
that there was an improper effort to create a vacancy for hias has

3. oL Bozeman's Relatjiopship with MG Overholt
It is alleged that COL Bozeman prepared MG Overholt's tax
returns and gave him financial advice. Both deny that
COL Bozeman prepared MG Overholt's tax returns or that their
occasional discussion of financial matters such as mutual funds
were of any significance. We concur. There is no evidence of

any impropriety.
C. TJAG OBSTRUCTION OF DAR

) - y PR -
a Fact Fipding Team to Europe d

We find no support for the allegation that MG Clausen
obstructed the DAD by objecting to their going to Europe on a
fact-finding trip in connection with the 3d Armored Division
{nfluence issue. Although MG Clausen ralsed objections and
alternative approaches (as well as his voice and his emotions),

he promptly approved the trip. .

The jssue relates to the appellate representation of over
150 former service members whose appeal rights had been exhausted
rior to the development and resolution of the 3d Armored
Division command influence cases.

Beginning in February 1984, the DAD came up wvith a strategy.
for dealing with this subset of the 3d Armored Division cases.
There was an exchange of memoranda on the subject, with the

no merit.
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criminal lLav Division taking the position that there vas no
statutory, regulatory, or ethical requirement for representation
as contcmplated by the DAD. By February 1985, a memorandum for
MG Clausen's signature was prepared setting forth guidelines for
appellate represantation that precluded representation as

contemplated by the DAD.

Col Eckhardt described the guidelines as an order which, if
issued, would require him to violate his professional
responsibility to the former service members. He believed that
the discovery of new evidence created an ethical obligation to
inform the former service member of the possibility of a
challenge to the conviction or sentence, and to represent the
former service member if he or she elected to pursue the
challenge. The guidelines allowed the DAD to inforam, but not to

represent.

BG Fugh was the Assistant Judge Advocate General for Civil
lLaw by the time the guidelines were prepared. He testified that
he considered the guidelines unwise and unnecessary. He felt
that the DAD should have had some latitude, and that the unusual
circumstances presented in the 3d Armored Division, as well as
some 1st Armored Division cases that were also before the ACMR at
the time, limited the precedential aspect of the DAD strategy.
BG Fugh told ¢OL Eckhardt not to file pleadings on behalf of
former service members without his permission, and instructed
COL Eckhardt to ensure that no defendant got hurt. BG Fugh
granted permission each time it was requested, effectively
assuming responsibility for fajlure to comply with the

guidelines.

CcOL Eckhardt testified that he would have complied with the
guidelines if they had been formally issued, but that he would
have placed the matter before the ACMR and on the public record
when he did so. He believes that the guidelines were never
issued because several unnamed JAG general officers transferred
then from one general's "in"™ box to another's to prevent
MG Clausen from signing the document. ' The issue died vhen
MG Clausen retired and MG Overholt became TJAG.

We consulted the 0GC, DoD, on the authority of TJAG to issue
the guidelines in question, and on the ethical implications of
compliance. The response was that TJAG had the authority to act
and that there is some question about the authority of Govermené
attorneys to represent former service members in the absence of

express statutory provisions. °

The ethical issue was the obligation of judge advocates to
former clients (whose appellate rights had been exhausted) in
cases where information is discovered which might form the basis
for a petition for extraordinary relief. The OGC, DoD, advised
that the obligation is satisfied by informing the client of the



116

nev information and of the possibility of seeking relief. a
judge advocate is not obliged to resume representation of the
former client and may, as noted above, be procluded froam doing
so.
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PART BEVEN
SYSTEMIC PROBLEMS IN THE JAG CORPS

I, INTRODUCTION

A number of the issues raised in the ABCMR record and the
SASC letter relate to the systea of JAG Corps personnel
managezent. There is a perception problem and perhaps a real
personnel management problem in the JAG Corps. We had neither the
time nor the expertise to determine vhether the complaints we
heard vere representative or are any different from those one
would expect in any small hierarchical organization vhere there
has been little change at the top in the past eight years. Wwith
the changes in leadership that will be coming, we hesitate to
recommend a full personnel management review at this time. We
also hesitate to pas on some of our more pertinent general
observations since they are largely anecdotal in nature, however,
for what they are vorth, they follow.

II. GENERAL OBSERVATIONS

There were repeated suggestions that. the selection of members
for promotion and other Boards was a manifestation of what may be
called the "cloning" procegss. Selection of Board members who
share the experiences of the "in-crowd® is said to lead to
improved promotion opportunities for junior officers who show
clone potential. No suggestion is made that there is an active
effort to tilt in favor of unqualified officers, either in the
selection of Board members or in the selection of officers for
promotion or schools. The theory is that people unconsciously
give greater weight to the value of their own experiences, and
those who have experiences in common with the evaluator will fare-

better than those who do not.

Selection of Board members is largely in the hands of TJAG.
The PP&TO prepares a list of officers who meet the statutory and
regulatory criteria for Board membership, and annotates the 1list
to show minorities, acquisition law specialists, and others. That
1ist is presented to TJAG, and he makes the selections. MG Suter
said that when, several years ago, he noted a pattern of repeat
Board membership, the OTJAG began providing TJAG a chart showing _
Board membership over the previous six years along with the 1list
of eligibles. MG Suter also described efforts to diversify the
membership of Boards by including acquisition law specialists, a
mix of field and headquarters personnel, and officers with trial
defense backgrounds. We did not attempt to evaluate the success
of that diversification effort by further analysis of Board member

Tecords.
We were told that an examination of Promotion Board
pembership over a six year period would reveal patterns of repeat

83
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asmbership and of excessive membership by former XOs and former
PPGTO staff meabers. We did not find thess patterns among the
officers belovw the grade of brigadier general.

There vas & noticeable pattern in Board membership among the
JAG Corps general officers. While MG Suter, BG Holdaway, and
PG O'Roark served on Boards regularly during the period ve
examined (1984 to 1989), BG Fugh served less frequently and
BG Hansen served only twice. During a period vhen BG Holdaway
served on eight Promotion Boards and one school selection Board,
BG Hansen (an officer with comparable seniority) served on two
Promotion Boards, none aince 1986. We were offered a number of
reasons for that disparity. One was that BG Holdaway had moved
around in general officer positions more than BG Hansen, and that
this gave BG Holdavay a better basis for evaluating officers.
Another was that MG Overholt had lost confidence in BG Hansen's
judgement, particularly after BG Hansen began seeking a
post-retirement job several years ago. Finally, we were told that
neither BG Hansen nor BG Fugh had any experience in the personnel
business, and that neither had taken any steps to learn.

The pattern of general officer participation on Boards was
X- G _Hanee d B

Fugh were, respectively,
bf the JAG Corps general
"not TIJAG's choice for BG"

when selected. BG Hansen's status was further
evidenced by his removal from e G Corps Brigadier General
Promotion Board after he provided comments to MG Overholt on some
of the potential leading candidates. BG Hansen was also excluded
from participation in the OTJAG opinion on MAY equest for
on reconsid on. We found a number of adherents to the
e ) = view, not laast among them BG Hansen and

The tenure of JAG Corps general officers was one of the
concerns most frequently expressed to us, by both colonels and
general officers. MG Overholt served two years as a brigadier
general, and eight years as a major general, breaking a tradition
that an officer moved on after serving as either TJAG or TAJAG.
MG Clausen served as TAJAG for two years, and took over as TIAG
after his predecessor had health problems. MG Suter, after one
year as a brigadier general and four years as a major general in
the position of TAJAG, has been nominated for a four-year term as
TJAG. BG Holdaway and BG Hansen have served eight and eight and
one-half years, respectively, as brigadier generals, becoming the
“most senior brigadier generals in the Army. The extended tenure
of MG Overholt, BG Boldaway, and BG Hansen led to a four-year gap
between brigadier general promotion opportunities. Colonels who
would otherwise have been considered during that period were

assed over in favor of officers who would normally have been in

the 1989 year group.

LN Y (2



119

One result of the general officers' extended tenure vas that
a number of colonels feel that they did not have an opportunity to
compete for promotion to brigadier general. More importantly,
some in the JAG Corps feel the Corps and the Army have suffered
because the same officers occupied key leadership positions for so
long: the reinvigoration which comes with a change in leadership
did not occur, and the views of one man dominated the Corps for
eight years. None of the critics suggest that MG Overholt was not
doing what he perceived to be the right thing for the JAG Corps,
but they do suggest that his dominance over such an extended
period was not good for the Corps. Because it has so few general
officer positions, the JAG Corps does not have the same ability as
other corps to move its general officers around. The critics say
that, if a general officer does not move on to timely retirement,
that officer's personal imprint can become too firmly imbedded.
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TOPICS

1. Sumary_courts-martial (SC1): an underused disciplinary teol,
a. 3AD: 35 SCM's in FY 81; other ccrparable jlrisdictions: 200 Plus.’
b. Goal: SC1 within 7 to 1% days of the offense, '

¢. A sentence including at least 10 days confirement at hard labop
should result in shipment to US Ary Retrairdng Brigade (USARB).

d. Failure to perform at USARB will result in administrative discharce..
FY 81: 29% discharged; of these.3oldiers, most recedived discharzes for .

unficress.

e. Key point: ensure SC1 officer gets thorcugh briefing by JAG pricr
to commencing dutles. :

f, Cenerally, SC4 is 04 busizess. A captain, while acceptadls, will
tend to yleld to delays. Consider switching cases with another battalicn,
Tais is not essential, but may be useful to enhsnce appearance of fai=—ess.

2. Delavs: take a hard lock at (a) Article 32 Investigatiznc, (b) waits==
for ¥/ZID reports, and (¢) delays in processing mil‘tzry justice acticas
_betwesn hoadguarters. .

a. Article 2 Investisations.

(1) Many Art 32 Officers are sending legal clerks off %0 transe—<is
procesdings [from tape recorcers.

- (2) Hold Art 32 Officers to tight suspenses (7-10 Zays), advise
" them mot to use tape recorders, and tell them to summarize the evidence
persomally (the legal clerk won't have nearly\as much to type).

- (3) If the message dcesn't get through, consider not sending your
legal clerk to the Art 32 Investigation.

b. Waiting for MP/CID revorts.

(1) MP/CID will usually speed up reports if you tell them prose- -
cution is contemplated. - ' °

(2) Mo need to await lab repert in marihuana cases at Article 1§
level, Less than 1% come back regative. Set aside the Article 15 1f you
get ora of the 1%, whe

Transmittal delay tetween headouarters: be critical of large gaps

c.
of time (S or 7ore days) between preferral of charges and indorsenents at

succeeding levels,

Enclosure 1 page 1 of 3
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3. Pretrial confincment.

a. Assure 81l subordinate cMn laxw 3AD polley: ]
authority for appravals, but only C3 can disappm“f” ey: SIA 43 fnay

b. Any soldier who threatens a witress in one of Jour cases sho
ordinarily go to Jatl (Art 134: threat/obstruction of jmcicc:.;fs should

4. Courc membershis. : -

a. Nominate test qualified ssldfers available, Thi i
fair trial for accused and the Coverrsent. $ will assure -

'

b. Court-martial duty takes priority over TDY, alerts, FIX's, ete

¢. Once detatled, a cowrt member can o be excuse h
made through the SJA). an only cused by the C3 (reques

4. Occasior2l protlem: intemdi-ate excusal (a sutordtnas o
tells court member another duty takes priority). # comancer

5. Comrard influence.
a. Do what you think 1s right; have the courage to stard tenind yous

decisicns (vhether to prefer charges; what level of dispositicn to reccrme-s

b. Inguiries about incidents on the blotier do rot inifcate the CG
is dictzting a ccurse of action. Get thils point to corany-leval commarcsre

6. Urderused discislinar tools.

a. CG letter of reorivand. We do very little of this business, Serv
the witness statements to the WA and let nim write the letter £f you den's

have the tire.

b. Cheoter 14, Watch fcr the case where a soldier has besn permitsed
to continue arter two or three Aiticle 15's without same fo! e
administrative action. D of adverss

c. PBars to-reeniistment. We still see cases of vent a .
misconduct but no bar to reenlistment frequent acts of

7. Driving while intoxicated: the 15-5 ~eguirement.

a. Policy applies to 3AD commanders, but 1s a good idea for )
consider to enhance level of superviscr awarersss of this serigfsag\-_,gga T

b. 15-6 should be appointed immdiately; no waiting f :
tests where there is other visual evidence of DAT; roﬁmoiﬁlggd;l :

€S through the SJA.

o .

Enclosure 1 page 2 of °
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8. Milftary justice trainine,

a. As part of your officer and NOO professional develoos:
get the JAG's to glve military justice classes. frent program,

b. Esprasice fnstruction in NCO authority; meny NCO's don!
what they can and can't éo. _ ! n't Jaow

9. Information: correcticnal custody. -

a. SJA is staffing proposal to restose 30 days CCF authority o &
grace commnders imposing Article 1€ punishment. = to riele
b. Proposal contemplates evaluation within seven s
for satisfactory future service. If soldfer has no segegcea:o::mmmm
tnitiate Chapter 13 or 14 while CCF is being ccmpleted, ) ’

10. Witnesses on extenuzticn and mitication.

a. Commn scerario: sarious offense at BCD level; corsany commandar
tescifles that soldier (can te rehabilitated) (should nt;t be ggchar;g‘)i

(should rot be coniired) (should te resturmed to the unit "this aflerncen'),

b. Apprise company level comminders of the gereral inconsiscency of
resormerding 3 GC or ECD and discharge of the accused from the service
ard then testifying to the effect that the accused should be retared,

¢. CAUTION: Trese remarks don't mean don't testify for ona of yoeur
soldiers or tell a subordlrzte not to testify. It is occasionally aspro-
priate to seek a result that an othervise good soldier will be slaced wcer
a susgended punitive discrzrge. If retention in the service is appropriate
maybe you've reccrmended the uwrong level of discosition. ’

11. Persoral orcoerty of soldiers sent to jail. Commanders reed to review
pmcedgres. Too much prorerty Iis turning up missing. Problem has attenticn
of DAIG.

12. Drue statistics from USAREUR. USAREUR statistics indicate 102 of
soldiers witii drug offense arrests reccive no punishment. The statdstic
is high enough to warrant inquiry by coammanders about how subordirates are
disposing of irvividual cases. : :

13. Leave and Earninrs Statements (IES). A good practice"is to suspénse ‘
a reminder to check the LES of a disciplined soldler after a couple months
to assure that the forfeitures were effected. - s

14. Thysicals. then a cermander sees a soldier headed for Chapter 14 pro-
ceedings, a good practice is fo schedule a physical in connection with a
counseling session. That may serve as an attention-getter and will excedite
the process iater on if the soldier continues unacceptable perfortance.

11

(eu:.- Et
Enclosure 1 Page 3 of
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APPIDAVI?

1, Mark A nuonor.” Lioutenant Colonel (L2c),
United States Armwy. Daving Been svorm, do state the following:

3. Tron mid-June 1980 to 2 lur(l”l I vas the provost

1 for the 34 Armored Division (3AD) headquartered
?::ﬂf'um Federal Republic of Germany (FRG). Ui July 1;:1
I assumed Suties as the commander, 709th Military Police
(MP) battalion headquartered at Gidds Kaserne in Prankfurt,
FRG.  That battalion is a five company unit vith two companies
(564th and 127;1-.) 1nhtho Bu:;'boch/cxcucn/?uldl/ﬂanau area; one

any (284th) in the Frankfurt area; and two compan{
:ﬂpwizll(nd'ﬂ Mainz/Darmstadt/Baumholder areas. AE a ::oéft
of this vide dispersion and the unique concept of ares court-
martisl jurisdiction in Furope, the Battalion s sudject te
three different general court-martial convening suthorities.
The bulk of the $64th and all of the 127th are vithin the
uripdiction of the JAD and provide military police support
i‘n that area and to that command. As the battalion commander,
I was located in Frankfurt and my chain of command was through
the V Corps Provost Marshal (and 28 MP Group commander) teo
the Deputy Commanding General (DCG), V Corps.

" . 2. Because my headquarters vas pot within the 3AD
durisdiction”and bacause I 814 not exercise any court-martiasl
Jurisdiction over my units located within the ‘s ares, I
was not avare of nor did I attend the 13 April 1982 meeting
held by the 3AD’s commander and general court-martisl con-
vening suthority, Major General (MG) Thurman E. Anderson.
Also, because of the ares jurisdiction concept, I 4814 not as
a matter of courss have inpput to the convening authority as
to my secommendaticn for appropriate dfsposition of charges.
T did, however, monitor al}l disciplinary actions within the
battalion and offered my thoughts and recommendations as the
battalion cormander when I deenmed it appropriaste. I vas
assured the JAD SJA at & later date that my input was.
always vsicome. Also, on two occasions I testified in

3AD trials on Dehalf of accused soldiers, &n doth instances .
urginz that they be retained in service. In both cases ne
punitive éischarge vas adjudged.

3. In March 1982, I testified for Specislist Four

(SP‘) Gregory Johnson, $64th MP Company, vho vas accused in
an August-1981 xilling of & civilian while 8P4 Johnsen wvas

ffocting an apprehension for suspected dlackmarketing. He
:n chn:gud vl{ﬁ negligent homocide. R
Because of his

lack of training and Lnadequate supervision, J.wvas of the

Yl
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spinion 82 the ¢/ 1 that EP4 Johneon Dad Der out 4n over
hf- hesd. These _sctore, 3 felt, significa. .ly mitigated
his culpebiliity, anéd consequently the ssverity of punishment
which would De merited. fthan I vas asked dy the defense
counsel to testify as to my opinfon, I agreed to do so. 3
gecomnended to the court-martial that he be retained and he
was. BSubsequently, in the fall of 1992, several monthe
after my testizony, I vas contacted by LTC John A. Bozeman,
the JAD Staf? Julge Advocate., Fastatedathst NG -Andarsoas
had Do oons svire i the dohnsoncase anddad dsarned Lhat,
Zohason ans.- 2t 11 =UN NP LN 280t Do chamsdilslnderson.vas apset
-doen voteinsd.and Hsd.sot.adeen Lamediately.
seclessifisd. I had left Johnson in the company performing
non-MP dutiss and with a dar to resnlistment unug I ecounld
deternine appropriate disposition. I eventuslly reclassified
him when I conpleted the evaluation process. Ultimately,
he departed active duty at the expiration of his term of

service.

4. In August-Septemder 1982, Sergeant (5GT) David Sweet,
s64th MP Coapeny, waes tried and convicted pursuant to a guilty

lea of recelving stolen property. Hgaiacd sas
: Wuwzuo aotian. 6GT Sweet was

one of ten or 90 members of the S64th implicated in a theft
ring. He was the only one I testified for. I urged his
retention because 1 falt that the incident, though a serious
lapse of judgrnent and moral courage, vas an {solated {ncident
for him, not indicative of his true character and commitment,
and one 4hat he could soldier back from. In my opinion he

was one of the finest s0ldiers in the entire bDattalfon. T™e
court-martial 418 not adjudge a punitive discharge. dAgaia,
Tdis 58 oqus Tt 1Y T 000 tved 4 x03 L L f rOm 4AC 805 ananv==flg -piuted
Lhat G Aodsrece Aad-ceadstin wecord atd wasupset-writhrems
et imcnpsfe <ANds re0n } . soul thot senderetand hovewdattalion
scamandar.could alicw aa dodividual«wo de wcurt-sartiated:

&dd Ahed ocae-dn 2and TEILL LY UF™O ML YOI «chars Lo PC
Zoseman -da offectotben Stated 4o wethst vhene -oommander -
cecomrends ©Curt-mart el the sccosed fsguiltyandwhouwid e
dunitinely discharged. I earnestly and repestedly expressed
wy isagraenent with such a concept to LTC Boraman and prepared
a memorandum for the DCG, V Corps (Incl 1), expressing my
concern. This memorandum was also motivated in part b{ *
.information from the ¥ Corps Provost Marshal {my rater
that MG .dndsrson-had-acmpla -y
oeniorcrater}etdat ha fAndes 60a s ot 3ippy - with-wy
m;:mmzwww«m-m
taing ~Sdnevdor.bire ey urhel pywbdbowd, -
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S. As - result of these calls £57 I4C Boteman eritical

of my testi..ny anC etating that MO An. .£80R vas very dig- -
pleased vith my involvement, I requested perscnal copies of
my trial testimony. I felt that the gosrcive atmosphere

roquired that 2 be propa e of the story.

’

ubcrided and svorn before me this Zy™eay of Septender,

ROBERT S.ﬁ

Captain, JAGC
10 V.5.C. § 936

1984,

Enclosure 2 page 3 of 3
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) : 32 January 1903
KEHOPANDUM FOR DEFUTY COMMANDING CENIRAL, V COXPS
SUBJECT: MG Anderson's Referance to Court Martial Testisony

Attached {3 an extract of the SGT Eveet Specinl Court Martial record of

1.
trial) with wmy testirony and that of my company commander. Ws were ealled
as defense vitnesses to elaborste on his suftadility for retentica.

SGT Sweet pled guilty to a charge of sccepting s stolen TV and case of
whiskey. He was on the fringe of the Glessen boods vho had trapped his with
s "gift®, Be vas the only exceptional soldler caught up in that ring of
thieves and the only one I testified in behalf of.

3. In over sighteen yonths I Aave only testified for retention (pre-sentencing)

two times. In both instances I wanted £o ensure the correct punitive remedy for

the Arxmy.
Ky éiscussiod with the JAD STA Setermined that:

M5 AnSerson had recently revieved tbe SWEET triad record.

<.

b. We have a distinct differance of opinfon regarding recoexrendations for
Courts Martial, exacerbated by the confounding gecgraphically-based legal juris-
dictions that we have in DSAREUR. The.2AD £JA wsserts that-commaniars
$AOK/GON sutomtically cooclude that tha subjsct 44 gullty and ahould be given thy
maxism ponisheent allowed by ¢he O1. I 8iffer (and must 4n those cases T Bave ne
&ecision &n Suring the pre-trial process) in that the maxism punishment may be
Srappropriate, as it would have been in SWEET's case. Sinoe xw-cowpany =commandar.
forvardod «the dnitial vharges that-crentually seached ¥C Anderson sl cobcurred
foliyw Bowever, &t mentioned, 3 desired 3 punishoent without dischargs, the re-
cently toughened reanlistment criteria notwithstanding. B

S, I 8o pot expect to alter MG Ahderson or his SJA's perception in this natter
Pt I 8o assert that 3 wust influence this ified 10 process at the sppropriste

entry point {n unususl cases. ]

1 Incl
17C,

' = Enclosure 3
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AFFIDAVIT

1. John R. Bozeman, Colonel, U. S. Army, having been sworn

1. . T ) -
do state the follcwing in response to the affidavit of LTC Mark

A. Mueller, dated l4 Sep 84 (hareafter called 1984 affidavit),
enclosing his memorandum o the Ceputy Ccmmanding General (2CG),
Vv Corps. Subject: MG Anderson's Reference to Court Martial
Test:mony, dated 12 Jan 8) (hereafter called 1983 memo).

2. I have never nad a conversation with LTC Mueller either
criticizing him, or relaying criticism from anyone else, for
testifying in any case. 0n two occasions described below, I
encouraged LTC Mueller to make his views known earlier so that
the convening authority would have their benefit in connection
with his refer-al decision. I never saw or heard of LTC Muel-
ler's 1983 memo or 1984 effidavit before their associat:on with
aPpellate proceedings. In none of our many professional and
sberal encounters since his 1983 memo did LTC Mueller ever men-
tion a belief that he had been criticized for testifying.

" Every staff judge advocate in Europe encounters at least

ne commander who intensely dislikes area jurisdiction. LTC
veller was one of mine. Like others of these commanders, his
objections to the system, in theory, were expressed in terms

of desire to affect normal discipline in his unit; but, ia fact,
is objections devolved to a desire to control the system to
hield favorite soldiers from normal consequences of misconduct.

4. LTC Mueller implies that our conversation about the Sweet

case was followed relatively contemporanecusly by his 1983 memo.
in fact, our conversation occurred twe months earlier, on or
about 4 Nov 82. What occurred during that two month period

-~ essentially Nov-Dec 82 -- helps to explain the confusing
juxtaposition of thoughts in LTC Mueller's 1983 memo. During
the interval, LTC Muellsr had significant command problems rela-
ted directly or indirectly to 3@ Armored Division. Each of

. these problems raised questions about his leadership; none in-
volved any relation whatever with his testimony for Sweet. -
Most can be read on or between the lines of his 1983 memo.

These problems were::

a. A major dispute over the role of 503d MP Company
(assigned to 34 Armored Division) in augmenting MP operations
in Frankfurt Military Community.

b. Area jurisdiction,

Enclosure 4 page 1 of
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6. Tﬁe Johnson case, March 1982,

pA

a. LTC Mueller is wrcng when he says that e “recommended
to the court-martiai that he (Johnson) be retairned.® There
<ere no witaesses c¢n sentencing. LTC Mueller appeared as a
defense witness on.the merits for & limited purpose descrited
welcw. That he now believes he testified for retention of Jjohn-
son is an example of his bias at work on his memory. '

b. About a week befcre the Johnson negligent homicide.
case (tried 31 Mar 82), CPT Chris Maher, the trial counsel,
cold me LTC Mueller might appear as a defense witness on the
merits on the issue of military police trsining as to use of
weapons in connection with apprehensions. At this point (March
1982): we had over 140 cases at all stages of processing.and
a drastic shortage of court reporters.. It had always beesn
a special concern t0 me that we were prosecuting a military
police soldier for an incident which occurred in execution of
his duties, so I called LTC Mueller to review the case with
nim. He told me that he had written a °very emotional® letter ’
to MG Ulmer (then, 3d Armored Division commander) urging that
trial by general court-martial be reconsidered. He said that
he did not mail it in part because SP4 Johnson had made a series
of allegations pending trial which caused him to wonder whether
Johnson might indeed be the cocky person vwith poor judgment
that the Government's view of the case suggested, I told LTC
Mueller everything we knew about the case for the purpose of
obtaining the benefit of his viewpoint. I told him our reasen-
ing for dropping charges associated with a negligent gun-wafving
incident a8 week tefore the homicide. LTC Mueller did not seem-
vo know about that incident. LTC Mueller seemed reassured and-
left me with the impression that he did not find Johnson's
actions on the day of the shooting justified. He did maintain
that military police training could be improved in this area
T told LTC Mueller that we would always appreciate his views'
as to disposition of his cases, but needed them early. He

‘agreed. .

7. The cases involving SFC Whipple and nine other Giessen MP
thieves, June~-October 1982. )

a. On a couple of occasions in his 1984 affidavit, LTC
Mueller alleges that he °was not given the opportunity to recom-
mend appropriate actiocn® ‘'in connection with the Sweet and
Johnson cases. . These claims are so puzzling in light of actual
circumstances, from the initial investigation of the Giessen
MP theft cases in June 1982 through to Whipple's trial in
October 1982, LTC Mueller called me to ensure that we understood
‘his viev that Whipple was the ringleader and that trial by
general court-martial was a necessity (in his words, “we've

got to get Whipple®).
3
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b. We spoke on this subject at least three times in :he
Jurne-Oczster time frame with the last call just & few days
before the tTial on 29 Oct 82. After a conversation with CpT
Umphres. the trial counsel, LTC Mueller called to say that he
was very concerned that CPT Umphres would be a forceful advocate
for the Government in the Whircple prosecution. I assured LTC
Mueller that what he was hear:ng was only the typical cange
of conceras by any prosecutor before a big case, that cenvic-
ticns were never a certainty, and that some of CPT Umphres'
concerns related to our inability to develop a strong case for
LTC Mueller's view that Whipple was the °"ring leader® whe domin-
ated the other nine MP's by force of personality.

¢. In none of these conversations did LTC Mueller express
concern about any of the other nine cases. At the point of
our last conversation about. the Whipple case, Sweet had::lready
been tried. Until our conversation apout the Sweet case on
or about 4 Nov 82, I never heard a word from him regardizg the
advisability of prosecutions in the other cases.

d. W“hat makes LTC Mueller's assertions most puzzling is
that he knew very well how and when to make his views known
when he vanted forceful prosecution. I have concluded from
this that his tzue complaint is not. lack of opportunity to
recommend appropriste disposition, but lack of opportunity to
control disposition of cases.. _ v

8. The Johnson MOS reclassification problem,

. a. In September 1982, Mr. Ed Bellen asked me to review
his remarks prepared for the USAREUR Criminal Law Conference,
Enclosure 1 is an extract of the portions of those remarks deal-
ing with the Johnson case. Some of Mr.:Bellen's description
of LTC Mueller is unflattering, but I dismissed the implications
at the time, However, my experience to this date would support
(1) “domineering personality® (page 23 of extract), to the
extent of describing one who attempts to use force of person-
ality to subordinate the thoughts and desires of others; (2)
*motorboat mouth® (page 23 of extract), toc the extent of des-
cribing one given to rapid expression of unrelated or indefen-.
sible thoughts; and (3) “self-styled lawyer® (page 23 of
extract), to the extent of descriding one who thinks he knows
the lav, but doesn't, Mr. Bellen also describes LTC Mueller
as an individual given to various positions on the same subject
(page 51 of the extract) and one who would resort to an imper-
missible alternative (putting Johnson on leave to avoid extra
duty) to preclude & result with which he did not personally

4
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agree (pages 66 and 67 of the extract). My experience with

LTC Mueller in the Johnson MOS reclassification problem, the

whipple post-trial problems, and the Hodges case would tend
of this, but at the time I attributed LTC Muel-

to support all i
. ler's actions to those of a strong-willed ccmmander in a tough
job with an intense dislike for area jurisdiction.

B. Mr. Bellen's representation that Johnscn was still
an MP in Butzbach caught ay attention. Beginning in October
1982, I asked officers at Butzbach Legal Center to find out
if Johnson were still an MP and, 1f so, whether he would te
reclassified, Over the next several weeks I received answers
which were at first ambiguous and then suggested that CPT Koval,
S64th MP Company commander, did not want to reclassify Johnson

out of his MP MOS.

c. '1 am addressing the beginning of the MOS reclassifica-
tion problem at this point to keep it in chronological order.
My conversations with LTC Mueller on this subject all occurred
later and are addressed in paragraph 10.

9. Conversation with LTC Mueller about the Sweet case, o/a
4 Nov 82,

a. On or about 4 Nov 82 I called LTC Mueller to tell him
the results of initial action by the convening authority in
the Sweet case. This was a routine practice in cases like this,
which involved no confinement. Early in my tour my office had
been criticized in these circumstances because a soldier had
served several additional weeks before the commander received
the court-martial promulgating order through distribution,
Problems for the command were exascerbated by problems for the
affected soldier wvho would usually be spending his pay at a
higher grade level, not realizing that the finance offics would

recoup the overpayment.

b. When I informed LTC Mualler that Sweet's reduction

and forfeitures had been approved, LTC Mueller launched into

a broad criticism of court-martial in Sweet's case. He was-
disturbed about the consequences in respect to Sweet's ability
to reenlist. (In fact, the clemency petition for Sweet indi-
cated that ha was on the promotion list for E6 in his nev unit.)
LTC Mueller viewed the case as an unfortunate consequencs of
the area jurisdiction system in Europe. He said, in just about
these vords: 1f Sweet's case had beeni handled at V Corps, he
would have received a letter of reprimand; in Bth Infantry Divi-
sion, an Article 1S; and only in 3d Armored Division would he

recoive a court-martial.
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€. LIC Mueller’s criticism prompted me to. review the Sweet
case in & atep-by-step attempt to explain why it was handle :
as it was 4t each stage of the process: from Article 32 {nves-
tigacion, to referral, to pretrial agreement, to approval of .
sentence. My intent was to c¢onvey how much though and concern
had been iovested in the case and to help LTC Mueller understand
a process vhich seemed to be confusing him, _

' d. This explanation was in the nature of an analysis of
the case, John Bozeman talking to Mark Mueller. The phone call
would have lasted nearly 30 minutes. At this point we had teen
associated professionally in our discussion of the Johnson .case
and in several discussions about the Whipple case. I do not
pelieve we had begun discussion of the Johnson MOS reclassifi-

cation problem,

e. In discussion of the referral process, I pointed out
that CPT Xoval, S564th MP Company commander, had recommended
general court-martial. As CPT Koval was & suvbordinate of LTC
Mieller, we had assumed that LTC Mueller agreed with. CPT Koval
unless we heard further from him. LTC Mueller argued that his
role, in his view, required him to support his subordinate com-
ander's recommendation. I told LTC Mueller that there were
Wwo problems with this approach. First, it did not appear
certain that CPT Xoval bellieved trial by general court-martial
or even BCD special court-martial was necessary as he had testi-
fied for retention of the accused. Second, I pointed out to
TC Mueller that he needed to make his position known before
eferral, as failure to do so left Sweet in jeopardy of the
aximum punishment at the BCD special court-mazrtial level.

f. Our discussion was never about MG Anderson's vievs
£ the Sweet case, LTC Mueller's 1983 memo supports this propo-
sition, as the core theme in that memo is cur disagreement about
he timing of reccmmendations affecting courts-martial.,

 g. Our discussion was never about the fact that LTC Muel-
er or anyone else testified in favor of Sweet. In the context
£ discussing appropriateness of punishment and adverse con-
sequences as to reenlistment, I told LTC Mueller that I did
not agree with his proposition that integrity is more important
for MP's than for other branches. He disagreed that he had
said that and asked me to send him his testimony so he could
see for himself, I cautioned him to be avare that the record
was sumnirized and I acknowledged that his meaning could have
been watered down in the summarization process. —

b5
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h. I sent the case <0 LTC Mueller with the hope tlat he
would learn from it and never again let che system proceed with-
out maxing his reccmmendations known at the appropriate joint

in the decisionmaking preccess.

10. Discussions with LTC Mueller about the Johnson MOS reclas-
sification problem.

a. Sometime in November or Decemter 1982, I began a series
of three or four phone calls to LTC Mueller, spread over as
many weeks, on the subject of reclassifying Johnson.

b. LTC Mueller is wrong when he says I told him that "MG
Anderson vas upset that Johnson had been retained and had not
peen immediately reclassified.® (I assume LTC Mueller means
retained in the MP MOS, but it makes no difference in the facts
I1°don't recall that MG Anderson ever told me anything one way )
or. the other about retention of Johnson on active duty.)

c. We had a crushing workload in 3d Armored Division dur-
ing this period and I simply didn't need more problems than
would ccme in due course. My first call to LTC Mueller vas
just to tell him about the problem. I told him that I thought
reclassification was required by the regulation, but didn't
know for certain. He said he didn't know what Johnson was
doing, but would loeck into it.

d. In our next conversation, LTC Mueller said that Johnson
was not performing duty involving weapons, but that no action
to reclassify was undervay. He said he did not belleve teclas-
sification was mandatory. I still did not knov myself and was
hoping LTC Mueller would do the research and resolve the issue

himself. ‘

e. In our next conversation, which would have oc
in the December 1982 tiwze frame, I read the requlaticnc::::gc
Mueller and told him it would be unfortunate if the Army had -
to litigate a case involving Johnson in another gun incident
LTC Mueller reluctantly responded that he would take approp:;agg

action.

£. . Only at this point 44d I inform MG And?rso th
had resolved a question about the MOS reclassiﬁcatgon :; ;:hn-
son. About two months later LTC Mueller told me that Johnson

had been reclassified,
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g. In his 1984 affidavit, LTC Mueller makes his actions
seem like routine delay to ‘complete the evaluative process.°®
What really happened was & delay of nearly nine months frem
convening authority action to reclassification. Ouring most
of this tims LTC Mueller claimed to be unaware of the circum-
stances or celuctant to do what the regulation required.

11. The continuing impact of Whipple: the Hodges case.
a. After the Whipple trial (Oct 82), our conversations
about Whipple continued periodically. whipple had been sen-
tenced to reduction to E6 and was still in LTC Mueller's com-
mand, He was a continuing problem because of adverse morale
consequences in sitvations like this (as I recall, he was too
close to the date of his return from oversea assignment to reas-
sign elsewhere), and he made & series of allegations throughout
the period regarding leadership in 709th MP Battalion, parti-
cularly affecting CPT Koval and LTC Mueller.

: b. LTC Mueller sought my advice in connection with pro-
posed nonjudicial punishment of SSG Whipple for theft of papers
which provided a basis for some of Whipple's allegations. The
case was a weak circumstantial one and, in the midst of investi-
gation into Whipple's complaints, nonjudicial punishment would

have appeared retaliatory.

c. Whipple's sllegation's appeared correct with respect
to command efforts to shield SSG Hodges, a member of 564th MP
Company, from appropriate punishment. A customs investigator
had told SSG Hodges that a member of his platoon was involved
in a blackmarketing offense (unlawful transfer of stereo equip-
ment) expected to take place in the near future. On 28 Dec
82, Hodges told the soldier that he was the target of a customs
investigation. Later, the soldier told the customs investigator
what happened and an investigation of Hodges ensued. After
several weeks, CPT Koval told-the_ trjal counsel (CPT Umphres)
he was still investigating. Im mid-February 1983, CPT Koval
told CPT Umphres that the case was more complex than thought
originally and was still being investigated., CPT Koval expres-
sed concern at that time with MG Anderson’s influence in the
case. I spoke te CPT Koval and explained that his interest
was only in the nature of discovering what, if anything, wvas
being done, as he had received an anonymous letter to the effect
that CPT Koval was attempting to °sweep the matter under the
carpet.® CPT Koval stated he was continuing to look into the
case. In mid-March 1983, I was informed that Hodges had
received a Summarized Article 1S (oral reprimand and one veek
extra duty). Subsequently on 6 Apr 83, MG Anderson gave Hodges '
a letter of reprimand Zor his misconduct.
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d. During the investigation and delay associated with
the Hodges case, I had several conversations with LTC Mueller
who was from the beginning my point of contact rejgarding what
was transpiring as to the *{nvestigation.® It was LTC Mueller
who told me (1) that the case was a vendetta by tie customs
investigators in Giessen, and (2) that the only r=ason this -
case was being pursued was because Whipple had brecught it to
the command's attention. At first he told me that the custems
investigators had pressured the soldier into saying falsely
that Hodges told him about the investigation. Later, he said
that Hodges told the soldier because the soldier was not too
smart and customs rules were poorly publicized and difficult
to remember. I told LTC Mueller that I might agree if we were.
talking about how many grams of coffee could be given to a local .
pational, but here we were talking about sale of stereo gear

b0 a German.

e. Eventually, investigations were conducted affecting
LTC Mueller and CPT Koval. (I did not know about the investi-
gation affecting LTC Mueller until recently-in conversation ..
with MAJ Richardson, then the deputy for 2d MP Group, LTC Muel-
ler's next higher headquarters.) MAJ Richardson investigated -
allegations affecting S564th MP Company. A DA Form 751 recording
my input is Enclosure 2. I do not know the results of the
investigation affecting LTC Mueller but, from my knowledge of
Whipple's complaints, I assume it was not unfavorable. i

¢. While the Hodges case occurred largely after LTC Muel-
ler's 1983 memo, the manner in which LTC Mueller handled the
matter is, I believe, instructive as to his general attitude
in cases affecting soldiers in his command.

12. The MP augmentation dispute.

- a. Following bombings of V Corps headquarters in the sum-
mer of 1982, LTC Mueller supported a_plan to augment his mili-
tary police units with assets of the 503d MP Company (a 3d
Armored Division unit) for MP operations in Frankfurt Military
Community. In the November-December 1982 time frame, 3Jd Armored
Division withdrew from this arrangement, in part because of

a view that LTC Mueller was not running MP operations effec-

tively.
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b. On 12 May 83 I was presenc when COL Isascson came to
see MG Anderson about the Hodges letter of reprivend. MG
Anderson had appreved the letter of reprimand for permanent
£1iling on the previous day, but COL Isaacson wanted to see him
anyway. ¢COL Isaacson repeated a view I knew to be held by LTC
Mueller that SSG Hodges was just showing good leadership as
to a "not particularly bright® soldier in his platoon who would
not be expected to know much about intricacies of customs rules. -
I told COL Isaacson that the prcblem with that view was that
Hodges himself denied that he told his soldier about the inves-
tigation. 'COL Isaacson immediately moved on to another topic
which caused me to believe his primary purpose was to “mend
fences® with 3d Armored Division. The MP support situation
had calmed down at this point. MG Anderson expressed reserva-
tions about LTC Mueller's running of the battalion and pointed
out specific circumstances in which MP support for Frankfurt
Military Community had been ineffective. COL Isaacson did not
object to MG Anderson's view, though perhaps just to °“keep
peace.® Rather, he told MG Anderson that LTC Mueller had been
showing strain from being in a demanding job and that a replace-
ment expected in May -- a former infantry officer -- was .
expected to help remedy previous problem areas. At no point
was LTC Mueller's testimony in any case mentioned. ]

e. While others will have to supply details of this
problem between LTC Hue]_.lor and 3d Armored Division, I am satis-
fied that it wvas a aign;!icant factor in LTC Mueller's thought
process ia connection with his 1983 memo. He acknowledges it
in his 1984 affidavit as an alternative motivation. In addi-
tion, he addresses his 1983 memo to the DCG, V Corps, whe is
the Frankfurt Military Community Commander, the one highly con-
cerned with military police support to the community and with
allegations affecting LTC Mueller's command of the 709th MP

Battalion. .

13; brug problems in 709th MP Battalion. During November and
December 1982 LTC Mueller-confronted significant allegations
of rampant drug use by soldiers in 127th MP Company (the
Millberg case) and 284th MP Company (the Hinesly case). In
both cases, testimony broadly suggested drug invelvement of

a kind which strong leadership might have precluded or brought
to light earlier. These were not the only drug cases in the
battalion, just two which had much broader implications.

10
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14, LTC Mueiier's 1983 memo.

from my knowledge of the context of time and circum-
stances, ! have no difficulty reading LTC Mueller's 1383 memo
for what it is: the effor: of a commander to shif: the olame
for some leadership problems onto area jurisdiction. Our con-
versations apcut area jurisdiction continued into 1983 and I
helped LTC Mueller constIuct an action to obtain approval for
his exercise of field grade nonjudicial punishment authoraty
over companies in 3d Armored Division's jurisdiction. It took
him a long time to get the matter in writing but it was finally
submitted on 22 Apr 83 and disapproved on 3 Jun 83. I helped
him with the rationale and suggested an interim solution, which
he adopted, of asking in the alternative for a six-month test

periocd.

¢ b. I always wondered why LTC Mueller took so long to sub-
mit his request for exception to area jurisdiction pelicy.

Now, after seeing his 1983 memo, I believe his intention was
to attempt a more direct route of escalating command attention
to his circumstances in an effort to obtain quick command sup-

port.

18. Conclusion. By nothing in this affidavit do I mean to
say or imply that LTC Mueller is a dishonest person. What I

am saying is that otherwise unconnected circumstances have dis-
torted his recollection in significant respects. A most evident
display of this pzoposition is in paragraph 4 of his 1984 affi-
davit where he says that I told him MG Anderson was upset with
his testimony and could not understand how he could testify

as to good character. Any lawyer who believes that statement
must have & blind desire to believe the worst about this case.
My kncvledge of the rules in this regard is well-established.
Moreover, I never heard MG Anderson express such a view. MG
Anderson's concern was never anything more than to urge trial
at the lowest 2ppropriate level by encouraging commanders not
to recommend a level of court-martial offering punishment exces-
sive to the offense. This simple proposition made so much sense
in the face of a crushing case load, but has been repeatedly
distorted by a number of individuals, including LTC Mueller,
whose own knowledge of basic military justice decision points
and processes is insufficient to permit differentiating between
perfectly acceptable propositions and unlawful ones., Some were
so intimidated by MG Anderson that every contact, however
normal, vas perceived as being coercive. LTC Mueller was never

11
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subjected %z :sercion with respect to h.g‘.s tu;imony. “hat he
received was 3 series of routine staff :inquiries and comments
designed 2 ~2lp him do his Job bct:er_ and urge him to make
dec:sions 2t the appropriate time based on full understanding
of facts, circumstances, and consequences. 3

ZEMAN

Subscribed and : -orn before me this 10 th day of October,

32 il

THOMAS R. KELLER
Major, JAGC

1984.

12
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UNZITED STATES
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)
)
v )]

DEN THOMPSON ) SPECIAL FINDINGS

Private ELHUS Army, ) 4 Cecember 1985 .
correctional Holding Oetachment, )
)

) .

United States Disciplinary Barracks,
Fort Leavenworth, Kansas 66027-5060

FINDINGS OF FACT:

A. Favorable Character. Witnesses at Trial.

1. The accused was a member of Co A, 1st Bn, 32d Armor from Decercer
1980 until his trial on 29 December 1982. During his first year ia
the unit as an E5 his Platoon Sergeant was SSG Tomlinson and his
Platoon Leader was SFC Wentzell (AEFL XIII)., From December 1981 to
the date of trial the accused's Platoon Sergeant was MSG Bradford - on
two separate occasions - and a SGT Morgan for an undetermined time in
between, His Platoon Leader after November 198) was a Lieutenant
Brizinski. From approximately April 1982 to the date of trial the
accused's Tank Commander was SSG Lewis. There is an indication
Lieutenant Brizinski was his Tank Commander at one time. During the
accused's assignment to A/1/32, he received a Summary Court-Martial
(AEFL X1I), a less than favorable EER (AEFL XIII), a Bar to Reenljs:-
ment (AEFL %XVI) and a rehgbxlitat@ve transfer to a new platoon. Tte
accused was continuously in pretrial confinement from-late August 1982

to the date of his trial.

2. Counsel for the accused did seek favorable character witnesses ¢n
behalf of the accused. Personnel within the company chain of comzand
were interviewed. They included the Commanding Officer, CPT Nowell,
the Platoon Sergeant, MSG Bradford, and the Tank Commander, SSG Lewis.
It can be assumed the First Sergeant and Platoon Leader were also
interviewed. The Supply Sergeant, S5G Reddick, was also contacted.
No one outside the chain_of command was contacted although favorable
testimony was available in the unit (SFC Parks).

3. Of the chain of command, the only person who had favorable
testimony on behalf of the accused was SSG lewis. All others would
have given unfavorable testimony concerning the accused's character
for truth and veracity sxmllgr to the testimony actually presented by
the First Sergeant at the trial.  The Supply Sergeant's testimony -
while generally favorable, would have been of minimal impact due to
his lack of knowledge of the accused's duty performance or character.
Favorable character evidence was weak; government rebuttal evidence

was strong.
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4. On or tefore :he date of trial no member ¢f the unit sver hears
General Anderson or any other member of the Cfficer or NCO chain °;
command speak or say anything which could even be construed as -
discouraging favorable character testimony. The Januacy Haga letter
became known to the unit after the accused's trial. The atmosphere :n
the unit, at the cime of trial, was that individuals accused in - )
disciplinary proceedings were entitled to favorable witnesses; :this
routinely occurred: the NCC's expected to beccme involved in the
grocess: and no one was ever criticized for so doing.

The only witriess who expressed concern or fear of testifying
during this time frame was SSG Reddick. _His fear was not based upen
any unlawful command influence but was directly attributable to his
concern for his job - a general feeling that if he was ever perceived
to be "rocking the boat® it would be to his detriment. This feelins
was entirely self-generated and totally unrelated to any influence cty
General Anderson or anyone else. ¥

S.

6. There is not one shred of evidence that anyone attempted directly
or indirectly to deprive the accused of favorable character testimony.
To the contrary, the atmosphere in the unit was that such testimony
was expected. Even SSG Reddick agreed with this.

7. After the accused's trial, there was evidence that CSM McGuire, Bn
CSM, held a meeting wherein the subject of Bn NCO's involved with
drugs came up. Whether or not CSM McGuire's statements were
inappropriate, they had nothing to do with the accused or his trial -
and there is no evidence there was any connection with any expressed

. views of MG Anderson, CSM Haga or any other Commander or senior NCO.

8. SSG Lewis left the Division in February 1983. He never heard of
the unlawful command influence issue. MSG Bradford left the Division
in 1984 and only learned of the issue through the August 1384 Army
Times Article (AEFL XI). SFC Pacrks, a member of the accused's unitc,
testified that in March or April 1983, he received a phone call from a .
female specialist who identified herself as CSM Haga's secretary. She
asked SFC Parks if he was aware of CSM Raga's policy on not testifying
for accused and referred him to NCOPP letter $16. SFC Parks believed
this was related to his contact and interview by defense counsel in
the case of US v Smith - one of the important drug cases within 1st
Bn, 324 Armot. NCOPF letter #16 came down in distribution a few days
later and was discussed with the First Sergeant. A retraction was
announced soon thereafter., SFC Parks appeared to be a credible, strong
witness vith good memory retermtion. I cannot discount this phone call
as "missed communications.® If, as he asserts, this phone call
occurred after General Anderson's letter of 4 March, it portends the
most serious misconduct and illegal intent on the part of CS¥ Haga and
possibly MG Anderson. 1 believe, however, on the evidence presented
that the phone call occurred in February 1983 - before CSM Haga's
letter came to the attention of COL Bozeman. The phone call and the
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letter, which was quickly retracted, nad no chilling affact on SfC
Parks and was not generally disseminated within A/1/32. Thig circum-
stance had no impact on the accused's trial. -

8. The "Mueller Affidavit®:

1. From July 1981 to July 1983, LTC Mueller was the Commander, 709tk
MP Battalion with Headquarters in Frankfurt, Germany. Units of the
Battalion were spread over a very large segment of Germany, in many
military cemmunizies, ané under the GCM jurisdiction of several
Division or higher Commanders pursuant to USAREUR's Area Jurisdic::or
concept. With the exception of his Headquarters element, LTC Mueller
was not in the official military justice chain of his command. This
fact was a source of deep irritation to LTC Mueller and throughout his
command he initiated several efforts to neutralize, modify or alter
area jurisdiction to have the Battalion Commander officially places i-
the military justice chain, All his efforts failed. LTC Mueller
never became sure just how he was to informally interface with the
various justice chains - especially that existing within the 34

Armored Division GCM area.

2. In addition to the problems he had with extended command lines,
LTC Mueller had several other perceived problems. Notable were actua.
and potential terrorist activities within his area - especially in
Frankfurt, and a perception that the crime rate among his MP's was
inordinately high. In the latter category, two cases or incidents
provide the background for the "Mueller memo ~ Jan §3° and the

aMueller Affidavit -~ Sep 84.°

a. US v JOHNSON, As a young MP detailed to CID, Johnson shot and
killed a German civilian in the PX parking lot. He was charged with
involuntary manslaughter and ultimately convicted of negligent
homicide. Trial was held on 31 March 1982, approximately one month
after General Anderson's assumption of command. The case primarily
turned on the degree of negligence exhibited by Johnson. Testifying -
for the defense as an "expert” was LTC Mueller - for the prosecution
—the accused's community Provost Marshal, Major Buchanan, After the
conviction, resulting in no punitive discharge, Johnson retained his
958 MOS until his ETS in February 1983.

b. US v SWEET. Sweet was one of several Gilessen MP's implicated in
an on-duty theft ring. Tried by BCD SPCM on 30 August and 10
September 1982, Sweet was convicted. On Extenuvation and Mitigation
his Company Comnander and LTC Mueller testified for retention - that -
is, no punitive discharge. No punitive discharge was awarded by the
court.. MG Anderson tock action in the case on 4 November 1982,

3. 1In his affidavit of September 1984, LTC Mueller seems to aver that
he was contacted by COL Bozeman, after trial, concerning his favorable
defensge testimony in each case. COL Bozeman did call LTC Mueller on 4
November 1982 concerning the Sweet case. He called LTC Mueller a wveek
before the Johnson case. LTC Mueller admitted that there were a

pbLit -y

3
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number of calls tbetween e and COL Sozeman :a the iast 3 months of
1982 wherein these cases, drea jurisdiction and other justice macters

arose.

4. COL Bozeman czlled LIC Mueller on 4 November 1982 to inform him
that the CG had signeq the action in the Sweec case. The purpose cf
the call was to appraise :he command that erfective that day Sweet.
would be reduced in grade and that care had to be taken or Sweet's
finances would be adversely affected. This was addressing a specific
problem COL Bozeman had faced in the past - a reduced soldier bdeine
paid at his former grade for months after the Action and then monzss
of recoupment action by Finance - placing the soldier in financial
difficulties. This conversation or contact was not pursuant to
General "Anderson's implicit or explicit request or suggestion. The
conversation evolved into a8 wide ranging discussion of the Sweet case
area jurisdiction and other interwoven matters. At no time dig cCL
Bozeman state to LTC Mueller that MG Anderson was upset with the '
testimony. The offending statements attributed to COL Bozeman and
eplicitly or explicitly General Anderson were the conclusions of LIC

imp N
Mueller based on philosophical concepts and the rehash of the syee:i
case. ' I

5. Sometime in late 82, COL Bozeman found out that Johnson, although
convicted in March 1982, was still carrying an MP MOS in his military
community. Ultimately it was determined that mandatory reclassifica-
tion action had not been initiated and no steps to that end were in
the offing. Several telephone conversations ensued in November and
December 1982 between COL Bozeman and LTC Mueller concerning the
potential danger of this situation. These telephone calls which
would, on occasion, delve into side issues such as area jurisdic-
tion, etc, did not produce a meeting of the minds as to the action
required on Johnson. It was only after an apparent meeting of the
minds that MG Anderson was even appraised of the potential problen.

6. To understand how LTC Mueller came to his memo of Jan 83 and his
affidavit of Sep 84 one has to take into consideration the relation-
ship and personalities of the two communicants. COL Bozeman, as
clearly seen in his afndayit and observed from the stand in his
testimony, has a very precise way of speaking. His words mean just
what he says and no more - devoid of insinuation or innuendo. He doe.
not communicate in generalities. LTC Mueller during the conversation:
in question - also a tendency observed in his testimony, was frus-
trated by the “confounding” area jurisdiction, had feelings that ther
might be command dissatisfaction with his performance as commander anc
was approaching most of his conversations in a defensive and combativ
- ®"1'm right, you are wrong" - manner. He was in no mood to receive
such precise communications as those coming from COL Bozeman, He wvas
receptive to "you are all against me" thoughts and possible interpre-
tations. His affidavit and memo are summarizations, conclusions and
erceptions he admitted may be wrong, not meant or not stated (R

72,380,383).
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7. LTC Nuyeiler testified :nat his conversacions (2% him uncertain a:
«o wnat COL Bozeman was actually professing as a golicy. He pressed ’
for written clarification. . Based upon the testinony of his superiors
and observation, 1 am certain a person of LIC Mueller's make-up, if
told the CG vas cuestioning his right to testify for his men, would
have made a mucn different memorandum than the one he did on 12
January 198). The memorandum, based primarily on a 4 November
conversation but on subsequent philosophical disputes as well, is
primarily a blast at area jurisdiction and perfecely compatible with
COL Zozeman's recollection of the several conversations they had., The
12 January 1983 memo is noc compatible with the reaction of LTC
Mueller to receiving a phone call to the effect that both the SJA and
the CG were criticizing him for giving favorable testimony for an
accused. One specific area of LTC Mueller's testimony was discussed
and that was his opinion that MP's must meet a higher standard than
"normal® soldiers. Both COL Bozeman and General Anderson disagree
with that concept. This disagreement may have been mentioned by the

SJA.

§. Both the rater and senior rater of LIC Mueller testified they fei:
he was doing a superb job under very difficult conditions and so rateé
him. There is no evidence whatsoever that MG Anderson tried to affec:
this area nor is there any evidence he contacted these officials with
any complaint about LTC Mueller's conduct or performance.

C. Review and Action: Appearance of Unlawful Command Influence. The
testimony of MG Nichols was very illuminating on the entire issue of
Unlawful Comnand Influence and the "consistency theory® during MG
Anderson's tour as CG, 33 Armored Division and fills in many gaps lef:

by Giarratanc , Treakle, et al. L :

1. General Anderson has had his "consistency theory" for many years
and began to espouse it at least while he was the CG, 2d Armored
pivision and the GCM Convening Authority of the unit. That assignzent
came just prior to his assignment as 34 Armored CG. CSM Baga also
£ollowed Ceneral Anderson from 2d Armored to 3d Armored. )

2. MG Anderson's theory is that: When a commander forwards a case tc
a punitive level court-martial, recommending elimination of the
service nember, it is inconsistent for that commander, after convic-
tion, to testify on Extenvation and Mitigation that the accused should
not be punitively discharged. This is his theory in its pure form -
unadulterated by summarization for effect. -

3, It is uncertain what the genesis of this "concern” was. It is
clear that MG Anderson had a habit of reading the entire SJA Review of
a case as vell as a considerable portion of the record - especially
the testimony in Extenuation and Mitigation, This is a bit unusual,
especially in a very busy jurisdiction. This "concern® came with hinm
to 3d Acrmored Division. It also appears the General's concern was not
generated by any fall-out from inconsistencies. The discharge rate
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was not lowv. There was 70 cerceived concern that lawyers, coyrc-

~embers, COUr: reporters, ecc., were deing 1!l used. The concern was
mot directed toward the solving of any pargicular problem area in che
administration of military justice. COL Bozeman did testify chat she
CG was very interested and involved in the.court-martial process and
that he vas concerned that everything went according to the rules ané
regulations - as e undecrstood them. '

4. There is no question that the concern expressed by MG Anderson wa
directed toward the officer responsible for the inconsistency (R
663,752) and not toward the idea that a soldier was unnecessarily
placed in jeopardy. The CG's reaction when he read or detected an
example of this inconsistency was. that the individual didn't know wha-

he was talking about (R 664).

5. The only explanation for MG Anderson's concern in this area and
. his subsequent emphasis on it is that this is a pet peeve he has. 1I:
shows to him a lack of intestinal fortitude in the person to stand up
and be counted. MG Anderson mentioned his pet peeve to groupings of
commanders as well as staff and also to Senior NCO'S. The consistenc:
theory (C1, above) does not lend itself to a hard hitting, quick ’
concept by a General walking up and down the stage, covering many
subjects in a short period of time. Having spoken on the consistency
theory many times, both in the 2d Armored Division and the 3d Armored
pivision it became abbreviated to "What really pisses me off {s when
someone sends a case forward for a BCD and then comes in and testifie:
on his behalf." It was very illuminating that MG Nichols during his
testimony reverted to the use of the words “testify in his behalf"
when it vas clearly understood that we were all talking about
" eestifying for recention or no punitive discharge (R 750,788),

6. MG Anderson discussed his consistency theory with MG Nichols
frequently. They seemed to have the same philosophy. MG Nichols
appeared to clearly understand what concerned MG Anderson, how it
affected him and how and why he chose to address this subject to his
command. The testimony of MG Nichols is very significant as it -
appears to articulate MG Anderson's thought process -when not under

attack. _
7. The only explanation HG.Ahderson could give for including groups
of senior NCO's in his consistency theory pitch was that they work
closely with their commanders and consult closely and are therefore
part of the court-martial recommending process,

CONCLUSIONS OF LAW:

1. The government has shown by clear and convincing evidence that the
accused vas not deprived of favorable character witnesses - éither
before findings or on the sentencing portion of the trial. Character
witnesses were contacted and the weight of the unfavorable testimony
caused the trial defense counsel to elect not to present such
favorable testimony as he had - as a trial tactie.

6
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2. MG Anderson d:d Fropound his consistency “heory to various grouss
oF otficers and senior NCC's within the 3d Acmored Division. 1In ::¢
abbreviated from when teing presented, persons who heard the General
could conclude the General disapproved of the chain of cemmand
testifying favoraply once the accused had been convicted - althougn
that was not his cesire or the intent of his remarks. Furthermore,
when reviewing and acting on a BCD or GCM wherein the Commander or
First Sergeant had testified for no discharge or to thac affect, :the
CG would tend to guestion that testimony in his own mind as such
testimony was from Fhe same chexn of commané who had reccrmended coo-
jevel of court. This did not impact on the accused's trial as he ~ac
no favorable chain of command testimony.

3. General Anderson neither directly nor indirectly through his §2a,
criticized LTC Muelleg for presenting favorable testimony in any
court-martial. Nor_dxd Genergl Andegson make any complaints about T2
Mueller to that officer's rating chain.

4. The case is returned to the Convening Authority for transmjittal :c
the USACHR. ’

-
R. D. COLE
COL, JA
Military Judge
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BIPARTIMINT CF THE ARiaY
NESOAVARTION 1D AIMOTEP BITIION .
290 niw 1028 Svely

AZTT-CSY : : . 25 Jatuacy 1983
SUSJECT: NCC?P Latcer #16 - Personal Coaduct and lategeily '

STZ DISTRIZUTION

1. As Moncos=issioned 0fficers, ve are expectad to set the exazple at all
tizes, and {n all things. Twe ateas in vhich ve canno: falter ara ouc persosmal
conducs and our integrily.

2. Personal Conducz: Tae Cocman’ing Cereral has published a policy leczer
(£25) deailng with the standards of conduct of sc.diecs assizned co the 3d
Arsoced Division. In ciis letsar he .dls:-.:ssed the policies Tagasding che
wearing of the unifsis off-posc, alconolic beverages, language, and dress. I
will nec reizarate his policy lezzer nere, excepc to say that I agree with ané
suzpor: his policy cosplecely. Imscead, I will discuss another {coorzane
as;v.u: of personal comsuct that I feel needs additlonal esprasis azcng the

issicned Offlcer CaTps, and that 1s moralizy and {ase;sity.

3. Mgralisy: Webstez's Dictionary cefines aorality as “confsrzing to {deals
¢! right huzan co ¢ 13 an sas? cask 0 apply this defisizioa te our
Corps of Yonczzzissiozed Cfiisers by keying~in on wvords "ilesls™ and “righe.”
As in all do, v2 =usi set our standards high. Cur stasdard of
sersonsl con the {deal or perfact standard. To accape anylhing
1ass vould ¢ an af to all-cesders of the Corps-of Noncszzissioged-
officzers. Everyzhing zhat ve do zus: reflect the higrest scandazds of soral
~eRavios in ordar to set rhat exacpia whieh tha solliers vhoz we lead deserva.
<n a auzsheil, ever? a3pect of osuT peérsonal conduct must de rizht. Alvays
cece=der that a Z:TRT persoa lives under the Tules of hs sociezy and thinks

bal

c¢ he ActS.

4. Iategrizy: M 23-1CC, Milltazy Leadership, defines fategzity as tha :
“uprightneds and soundzess of =zoral principle, tha qualicy of truthfulaess and
- hesestF...” Truchfulness and honasty ave virtues to vhich all Noncoz=issioned
Officers cust adhere. A fev years a3o, hongs:y vas the hallzark of a2 =an of
good character, but {t has besa sat iaside for am “YIt's all rignt §f you doa't
get caught” philosphy. Only vhen ve ars ia-court are va requird to tell che
truth, the vhole truth, and nothiag dut the tsuth. This {s bull pucky. Wa've
got to gec the nessaze scross in this Divisfon that Jd Armared Division
Noncoe={ssioned Officers speak with truchfulness yesterday, today, and
tosorrov. I is not aluays an easy task to scate vwhat you knov to ba true. i
tices ve musc sctand-—up and accept the criticisa of othars buc at the sa=e cise
all cea vill respect 3 leader who does not shirk fron che truch. The boccesn ~
1ine here {s a Yonco=oissfoaed Officer vhose lncegricy has been successtllly
challenged 15 of no further use as 4 leadar, his superfoss will noc trusc hia,
and his subocdinates will noc raspecc hia. He ts finished.
' 18

.- 3 : LK
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ASTT-CSY ) 13 Jaacary 1983
S1BJECT: MCOP? L\ct:u #16 ~ Personal Conduct and Iategrity

S, In this leccer 1 have tried to define an 1deal, a cods which ve as
professtonal Noncozzlssfoned Offiters can live by. It {3 not sany aaster to
vrits about than {2 {s te live by, dut ve must 1{a order to earn the confiderce
ol our officers and the respect of our soldiers whose lives have baga encrustac
to us. .

§. 1 strsagly recc=ead that the contents of this leczer be 2 subjecs for a:
NCC?? Class in the near future. I have inclcsed a l{sc of specific DO's aaé
CON'Ts whica shouid assisc the Instructor in prepariag his/hecr lesson plan.

\ : -

Qi i)

1 Tnel e : RDZEAT L. BACY
as . . cs

. - Division Sergeant Major N
DISTRISUTION:

A+ .
30 - CSi, 3AD

-

CcT:
¢S, v Coras
APO 08079 |
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00°s°and"LON'TS i

As & gide to tha?} CO {nstruetor, I have compiled this lisc of DO*
DON'Ts. 1t is net’ h:cndcd to ba all faclusive, but Lt sh $ aad
. my feelings on this sublect. . i should help to clart?r

Noncozaissioned Officers DON'T:
=  PCS witheut paying their lastc oonchs cenc and phone bfll.

- File f1lse clatas for TDY expenses or household gouds damages.

- !:a::t:l:n_ vith Junior soldlers.

- Park 1a unauchorized parking areas or in spaces reserved for handfcapped.

- Co=nit adulitery (sleeping vith sczeaone else's w“
e/hustand or e
oceons vho is not your husbandsitfe. k sleeping wiss
tand befdre a8 coust =arii3i Jucy or 2n adainistrative ell
£3S 3{nation doard
and stace that even though the accused raped a vozan T
or sold -
t11] 3 gons soldler on duzy. drugs, he i:

Moncozmzissicred Ofitcsrs RU: bs

- Pay their 5413 n tiz=z2.

are peaoarly supportad, even during peri cds [H
e aciicas are pending.

- Tnsure thas theis famil
serarsCion 1nd uvhen div

.7 tizkets defice cher xet on the Strasseabahn. .

- Reads evizythiag before he signs his rase to 12. <

sore that his sigrazure indicates that he has read and veri?!
pondence wnich he is sigaing. veritied che

= Soz the enazple for his soldiscs aad s proud of it. (Whea the
s;;:.—.rd Otu'.:u is a moral ugrignc person vho alvays exerZises )
te dnesn's Ravs to vorry aboui scoetody throwiag “dares® st hy;

characcer.

- tmac {s elaht all the floe.

-lnei 1
L . 20
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- ) 200 atw vots evesy ’
ASTFCG 4 bAR 1823

SUSJECT: Testifyfng on Sehalf of “an Accused Soldier

$IT DISTRISUTION

1. Llet's all understand several rules related to testifying on behglf of an
aczused soldier. )

2. At courts-marcial or administrative elirination preceedines, gn ccusee
soldier has an absolute richt to have avezileble witnesses, if any u';,_,f
about his or her gocd concuct. reputdtion or racord for efficihrc} or ln;
twrait desiradble in 3 good soldisr. Stated another way, if a mtn-s's has

infermation favorable to the aczusad soldier and useful to the court-aartial

or slimination boara in cetermining an 20prodriate sentence or reco.--n.
caion, that witness s duty-dcund to provide tssticony o thet of
Inzaed, to go @ stiz further, [ believe that tha witness cught o
initiazive t0 let the assusad scldizr or his dafense csunsel know waat

infarazzion ne hes. //;/’/l/ :

the

TEURIAT €, ADEZASON
Haior General, USA
Cemmancing

DISTAISUTION:

A+
30 - CSH, 34D
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SUBJECT: Testifying on Behalf of an Accused Soldu'r

15 SEP 1983

SEE DISTRIBUTION . .

1. This letter addresses this command's policy and my personal views on the
right of an accused soldier to have favorable testimony presenced in his
.behalf.— On.occasions I have addressed memders of this command concerning
commanders and noncommissioned officers testifying at trial for accused
soldiers. Perhaps some of you misunderstood oy comaents or misconstrued their
purpose. In the event it was not clear before, and to ensure that no
misunderszanding now exists as to my views, I want to emphasize again my

position on this sudbject.

2. I believe it is the inherent right of everv accused to have full and fair
1icigation of all issues at his trisl. This includes the accused's right to
present wiinesses and ocher evidence favorable to his case vhich might
influence the courz to render a verdie: of not guilty, to adjudge lesser
punishoent, or to establish grounds for clemency or other relief by the
court-marcial convening authority. This evidence may include any marters
related to the soldier's duty periormance, professional actribuces, potential
to the Arzy, and personal life, as well as to circumscances surrounding the

of fense.

3. Our judicial system mandates, and I insist, that no commander or supervisor
prohibit individual soldiers and members of the accused's chain of command fros
and all favorable information concerning an accused.
Also, as cocmanders and noncommissioned officers, you should not feel inhibited

in making such evidence known to the accused and his defense counsel and to

testify to such macters ac trial.

coming forward with any

4. 1 personally expect that, as the leaders of 3rd Armored Division soldiers,
you will adhere to these principles im your personal conduct and ensure ysur
subordinactes do likewise. It is our moral and professicnal obligaticn to do

so.
- URMAN E. ANDERSON
Major General, USA
Commanding R
DISTRIBUTION:
A+
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Gl _ Affidavie bo

)

0‘ csin Stephan R. Kane PM as curzently sssigned to the
Pgam 700 o Arny Legal Services Agency. United States Arsy Trisl Defense
f‘- "“::._ attached to HHC, 3d Arpored Divigion with duty at the Ranau legal
p scf"" APO NY 09165. 1 sarve as the Senior Defense Counsel for the USATDS
Cen u ;uld Office. I have held this position since srriving in USAREUR on
19 July 1982. 1 have been a member of the JAGC since 21 Jan 1979. Prior to

this I served on sctive duty as an enlisted man from 31 June 1969 to 12

January 1972, 18 sonths of this tour vas spent in Vietnss.
1o late February 1983, 1 believe the 26th or 27th, s trial defense counse! in
ay office, CPT Stephen Avers, vhile vorking on one of his cases in Budingen,
discovered the existence of NCOPP letter £16 dated 25 January 1983 written by
CcSM Roberr L. Haga, 3d Armored Division CSM. The next day my office
procured s copy of RCOPP letter #16 from s DIVARTY unit. After
telephonically inferming my Regional Defense Counsel, Major Buck James of
this letter I took him & copy. It vas determined to disclose this letter to
the 3d Arpored Division Staff Judge Advocate, LTC John Bozeman. It is my
understanding that Msjor Jazes delivered a copy to the 3d AD Deputy Staff
Judge Advocate, Major Robert co_nzlln vho {n turn gave it to the SJA. On 3
March 1983 I vent to Armstrong Barracks, Budingen to just randomly stop .
people I sav snd ask them {f they vere avare of CSM Haga's NCOPP letter f16.
1 found out that a number of enli{sted members of bBoth units located at
Armstrong Barrscks, 3d Battalion 61st Ar Defense Artillery and the 3d
Squadron, 12 Cavalry had read the letter or had some type of NCOPP clsss
wvhere the letter by CSM Baga was read to them. Further, I spoke vith a
couple of officers vho related that they, too, had read CSM Hags's NCOPP
letter. While {n Budingen on 3 March 1983 I also spoke to CPT Steve Daffron
coumander of € Troop, 3/12 Cav. 1In his office he related that MG Anderson,
3d AD cozmander had put out something sizilar to wvhat CSM Haga had penned in
his NCOPP lerter. CPT Daffron, referring to his notes from an officer's call
on 3 December 1982 held by MC Anderson related that the 3d AD CG, under the
topic of taking care of the soldier had ssid something to the effect of: °I
cen't believe that of ficers and senior NCOs testify st sentencing as to [an
accused's) good character, do vhat you vant but don't de dJumb sbout ft."
Further, that the CC had referenced, he recslled, an KCO drug case. CPT
Daffron went oo to relate that this meeting was for all the cozmanders in the
2d Brigade snd the tvo tattalions at Armatrong Barracks. He also said that
he did not waot To be identified ss the sturce of this informstion and that
he vould not give me 2 svorn ststezent until after he left command. .

Betveen the &th of March snd the 8th of March 1983 Major James and I met vith
LTC Bozemsn. The $JA indicsted to us that the 34 AD CC vas going to issue &
Jetter to combst asy izproper perception the Haga letter had engendered and
~ that CSM BEags would be issuing e retraction letter. Msjor James and I wvere
shown some drafts of the Haga retraction for comments. We {ndicated we could
aot be bound by these drafts and vould not offer any specific recommendstions

on how he should '"°°“d’$RI(
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C
;_,c pozeman in talking about the Rags leter generally stated that fpg

gssusnce vas unfortunste thst the letter did not represent the CG's vievs
and that besically Haga wes 8 “loose round.” The SJA indicated that the
letter's dissemination sppeared limited and cited the 3/12 Cav ss an -example
since he had personslly spoken to the Squadron commander, LTC Muzzy, and been
told by hiz thst the Haga letteér was sitting on his CSM's desk and had not
been and would not be distriduted. I informed LTC Bozeman that the Raga
letter had been distriduted in the 3/12 Cav and thst LTC Muzzy vas 1n error
if he had vnid {t wsn't put out. Hnjor James and I then told LTC Bozeman
that there vas an officer who had attended & CGC officer's call on 3 Decembder
1923 who believed the CG had mede comments similar in {ntent to vhat wms in
Raga's letter. The SJA vas then told vhat those comments were and that the
CC had referenced a case about sn NCO selling drugs. LTC Bozeman wanted to
know who this officer vas and I told him that I was not free to reveal any
information about the source of this information. LIC Bozemasn assured us
unequivocably that the CG would never have made sny comments of that nsture.
He had heard the CG speak on justice related topics before and thst the CG's
thepe vas alvays that commanders should kpov vhat they are doing when
recommending cases to court, and that the CG would never try to dilcounge

any member of his command from testifying.

On 10 March 1983 I attended a previously scheduled quarte‘rly Comnd
Sergeants Majors conference for sll CSMs and seperste company First
Sergeants. At this meeting CSM Haga asked the group hov many people had
distriduted or held classes on NCOPP letter #16. Out of the some 30-40.
people there only 3 people raised their hands as having distributed the Raga
letter. These people were told to gather the letter up and to hnve follow-up
classes based on the 8 March 1983 NCOPP retraction letter.

By 10 march 1983, after attending the 3d AD CSM's conference I was not sure
1f there was a problem or mot. I felt that there wvas some potential conflict
on how wide-spresd the Hags letter dissemination vas sand reslly was not sure
about the information I had gotten from CPT Daffron, especially 1n light of -
LTC Bozeman's unequivocal assurance that the CG would never have made the

type of comments sttributed to him.

On 14 March 1983 a wmeeting vas held to question MG Anderson and as well to
“clesr the air” on the Haga letter. I was pot in attendance as I vas in 2
contested GQM. 1 did, hovever, read the verbatim transcript of this meeting.
T felt thst the CG had given an emphatic denial as to the 3 December 1982
Gelohsusen officer’s call and his comments being any form or type of
_directive to his subordinates pot to testify on behalf of an sccused. -
In late March 1983 CPT Gaylen Whatcott submitted 2 request for discovery in
the case of U.5. v Stanley from the 533d MI Battalion. LIC Bozemsn spoke to
me, and 1 delleve the RDC and the other SDCs that worked with 33 AD cases
that he vould sosver the Stanley discovery request for all 38 AD TDS field
offices. Purther, that he would be doing an extensive search to insure ell
TDS counsel that there was no problem vith the Haga letter or sny “h“sf-/‘
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p“,,;ul cozmmand {nfluance probles. My impression wes that the government
gesrch vould sttemst to find any potentisl form of command influence prodle=,
whegher specifically requested in the Stanley Request for discovery or not
ond regardless of who may have vritten or spoken on the sublect of testifring
for an sccused soldier. The responge to the Stanley discovery request was
received in Hansu on 22 April or a day or so thereafter. It can be found as
Appellate Exhibit XV in the Gisrratano record. Within the Stanley discovery
response vas # DF from CPT John Morris, (Appendix A) OIC Celnhausen Legal
Center, vho hsd spoken to the 2d Brigade Commsnder snd been assured no type
of policy or document existed concerning testifying for sn sccused soldier
and further, that he had conducted an independent sesrch of Gelnhausen and
Budingen Sub-Communities and not found sny type of document or policy.
Hovever, on sbout 19 August 1983 T found that {n fact, CSM Campbell Reid
former 24 Brigade CSM had published s DF type policy letter that had been
distriduted to sll 2d Brigade NCOs according to the distridution formst.
(Appendix B). When 1 showed the Reid policy DF to CPT Morris he vas
genuinely flsbbergasted at its existence, and he assured me he had never seen
4t before. 1 found the Reid IF vhen intervieving 1SG Rebert McCrimmon and

going through his unit's policy and precedent file.

Prior to discovering the Reid policy DF I had spoken to CPT George Baker in
April 1983. Be told me that he had attended a nev commanders seminar, he

believed, ip October 1982 where MG Anderson spoke. FRe vas unable ‘te recsll
any wording used by the CG but had the distinct ispression that the CG did
not vant anyone defending a soldier that had been put up oo courts-msrtial

charges.

After speaking to both CPT Deffron and CPT Baker I fel: that perhaps the
problem vas larger than just the Hags letter, and that the “don’t testify for
an sccused soldier” mey have been put out by the CC. However, the reluctance
of people to come forvard on the issue, the Stanley discovery response and
the SJA's sssurances that there vere no other incidents vhere this type of .
“policy” may have been spokes sbout led me to feel that I did not have any
resl direct evidence that the Eaga letter vas anything more than s “loose:
round”, as LIC Bozeman had described it. Nometheless, the potentisl impact
of Haga's letter and the belief from tvo other officer’s that perhaps the CG
had uttered similar coments caused me to request courts-msrtial panels from
non-3d AD division units. My feeling was that if the CC had made compents,
then it would effect potential court-martial mepbers. I made this request of
LIC Bozemsn in his office prior to the case of U.S. v Flovd, s contested GO
wvhich was tried 14-16 April 1983. LTC Bozemsn sgreed to advise the CG to
select 3 non-3d AD panel. I slso felt that 1f MG Anderson had mede these
cocments or corments similar to the Haga letter “don't testify” theme, then
it would be improper for hism to revievw the case snd take fina) sction and
that in any event the Haga letter could vell be believed to be the CG's .
policy since it had come from the CG's chief enlisted lpokemnslz[(
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18t Goode response 1 suboitted I delfeve was on 1 May 1983 {= V.5,
gno. 8 cise fron the Butzbach - Kirch-Goens area. It addressed enly che
%—gfof the Hags letter and its potentis] ss being perceived to be the CG's

897 7" 1 hed no sworn statemsents at this time.
poldicy _ . .
on 3 H8Y 1983 I persusded both CPT Baker snd CPT Deffron to provide me with

m ststements as to vhat they tecalled MG Anderson ssying in October and

Dec ezber 1982. These vere the first statements referring to MG Anderson }
rccclved- Their statements caused oe some concern. Ci{ven MG Anderson's 14
March 1983 denial of any impropriety in speaking on justice matters, the &
Msrch 1983 letter from the CC on the moral obligation to testify. I felt that
officers wvithin the division vho believed they had heard the CGC sav sozezhing
different would be under Sreat career pressure vhen and if they vere ever
called as a court-martisl witness. In wy opinion, s tangible document, under
osth. and signed by potential vitnesses vas necessary. Other wise I belleved
it would be extremely difficult to procure their testimony for a trisl. I
feel my belief i3 illustrated by the situstion with CPT Joseph Barto, who
sfter telling CPT Gaylen Whatcott, CPT Rodney Rubbard and CPT Steve Avera
what is essentially related in CPT Whatcott's affidavit of 2 June 1983,
(Appendix C) then, later executed a substantially different version on 21
June 1983 after spesking with LTC Bozemsn and rendering a svorn statement to
CPT John Morris (Appendix D). 1 44d not receive or lesrn sbout CPT Barto's
21 June 1983 svorn statemert until September 1983, vhan LTC Kullman, the new
SJA made it immedistely available to defenge when he learned that 1 had never
been provided & copy of it or the CPT Day 5 July 1983 statement, by his

predecessor.

On 11 May 1983 CPT Steve Avers, of my office, . and I spoke with LT Daniel
Bartholomew corcmander 2d Battalion, 6th Pileld Artillery. CPT Avera and
oyself initially spoke to LTC Bartholosew about the manner {n wvhich a Chapter
13, AR 635-200 2ischarge board had been appointed on one of his soldiers.
After initiaslly spesking vith LTC Martholomev outside wve went to his office.
There 1 sasked hiz if he recalled any seeting with the CG that concerned
vitnesses or testifyiog on behalf of an accused soldier. LIC Bartholomew
went to his potes from his meetings vwith the CG. I specifically ssked hiz
about a meeting in the spring of 1982 that I had heard s possidility of, a
fev days esrlier. Looking through his notes. he came upon a meeting froe o
13 April 1982 "Eow To~ type conference. His notes became very important to
me because it vas the first tangidle evidence that, in fact, MG Anderson had
spoken on the topic that he took a “dim view™ of the chain-of~command
speaking on behalf of an sccused soldier. - It algo demonstrated that MG
Anderson's recollection of what he believes he ssid might well have been
faulty. His notes also added some credibility to CPT Baker's and CPT
Daffron’s statements. After our interviev, and after reading my notes to LTC
Bartholomev he said that we would probably ask. hiz next for a sworn
statement, which we did. . - -

I drafted o stateoent and cslled hiz on 13 May 1983. I explained I had s
statesent based o our conversstion and I resd it to him over the phone. BRe
sgreed the statement vas O.K. I seked if I could come to his office to let
him physically read it snd {f he then sgein sagreed that it vas sccurate,

swvear him to it. Be sgreed to this prxldure.zz'&'

4
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jeft my office and drove to his office - about & 10 minute erip. When i
rrived st his office he vas in a staff call. After vaiting sdout 30-40
pinutes I asked the SDO 4f I could use s phone to cell my vife and let her
know 1°'d be late. I was told I could use the German civilian phone {n the
commander's office, but I needed to log the call in the telephone control
log. As 1 logged my call 1 sav that asbove ay call vas a call placed by LIC
Bartholomev to Frankfurt for “Legsl Advice.” I copied down this muazber on s
piece of paper. 1 subsequently learned this ouaber vas LIC Bozemsan's home
phone oumber. When LTC Bartholomev ended his meeting we vent into his
office. He revisved the statement and toid me he wented to check with his
legal advigor before he would be prepared to sign it. Re indicated he would

get back in touch vith me.

1 called LTC Bartholomew on 13 June 1983 as he had not contacted me in the
interim. BHe told me thst he ves weiting to sit down vith his legal advisor,
that he had spoken to LIC Bozemsn ss recently as last Friday (10 June 1983)
snd talked sbout s meeting dste but nothing had been sclidified. I asked him
1€ he anticipated any uajor revisions and he said mo. 1 sgain celled LIC
Rarthologev on 20 June 1983 and he said he was meeting vith LIC Bozeman that
day and that he would knov vhich wvay he vas going reference his statement
toporrov. 1 did not call him the next dsy but called s fev days later snd
lesrned he vas on leave and not due to return until about 6 July 1983.

On 7 July 1983 I called LTC Bartholomew about his statement, he said he had
spoken to LTC Bozemsn, snd that he, LTC Bartholomev had no problea with the
sccuracy of the statement vhich had been prepared. Hovever, he vas very
concerned and hasd to think of the uses and purpose of his statement. Re said
he was worried about hov it made his boss look. Be further told me that he
felt he had been taken advanzage of and that he did not want to be
manipulated or embarrassed. Ee also told me that he fust didn't know how we
talked sbout this stuff-that ve had started out talking about sn :
sdministrative discharge bosrd snd suddenly the page got flipped to the other
thing. BHe said he felt “had”™, repeated that ‘he did not wnt to mske his

boss look bad and finslly that he preferred a question and snswer formst. I
told him the purpose of the statement and that if he were called into s
court-martisl I'd ask hiz if the statement vere true and he could adopt it on
the vitness stand, especially since he had repestedly sssured pe 1t was
sccurate. He asked e to call hiz the next morning. vhich I d1d. He said
he'd sign the statedent. I went to his office, he_read it made some spelling
or grammaticsl corrections, 1nitisled it, svore to it, and signed it. He  _

sgsin told me he felt "had.”

On 21 May 1983 1 £f1led & Goode response that contained the only two
statements 1 had~CPT Bsker and CPT Daffron. On 25 May 1983 I received o
telephone c2ll from LIC Bozemsn. He asked me vhether I had any other case
lav other that than cited in the Goode response dealing vith the defense
proposition that MG Anderson was disqualified from reviewing and taking
final sction. 1 said that I thought that was about it. Article 37 DO R
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gme up 88 ve talked and he stated that he did not feel that Article 37
covered the Daffron/Baker situation even {f you assumed that Daffron's gnd
Baker's statements wvere sccurate. He felt Article 37 went only to & member
or witness at an actusl or identified court proceeding and did not cover the
gitustion of comaents made to potential witoesses outside of an asctusl
court-proceeding, thus there vas no unlavful comand influence in the strict

sense of Article 37.

We also discussed the Hags letter. LTC Bozeman told me sbout the McLlenithen
trial, that occured in 1983 vhere similar comments were sttributed to CSM
Raga at a nev 1SGTs/ coapany commanders meeting froo Janusry 1983 and that
"Hags needs to think about the January meeting.” LIC Bozeman expressed
concern that Fags vas being confronted with s variety of people who have
different views of vhat they recall him saying and that the Hags letter
problem might be 80 pervasive and so extensive, reaching all levels, that a
more extrsordinary solution or restatement is necessary. LIC Bozeman also
told me that vhat LTC Bartholomew said he heard from the CG in April 1982 was
“categorically wrong™, that the CC was more defense oriented in that the CG's
pessage vas don’t over refer cases. LTC Bozeman vent on to relate that
sonehow LTC Bartholomev had drifted into the proposition that the CG sought
to get the "dim view™ concept cut to subordinste commanders. LIC Bozeman
added thst he would give me a copy of the McLenithen MFR he had. This MFR
vas dated 4 May 1983 and I got a copy of it in esrly June 1983.

On 9 June 1983 LTC Bozeman responded to a Goode response I spubmitted in U.S.
v Floyd. He attached the notes from CPT Daffron resulting from an interview
he had vith him. In his 9 June 1983 addendum to his review he charscterized
the defense concerns about MG Anderson's comments as “defense speculation”..
On 15 June 1983 I spoke with LIC Bo:enpn sbout the Floyd case and I told him
I would bde submittipg sdditional comments based on his sddendum. LIC Bozeman
told me that he had spoken to the other officers in Hansu TDS and wanted to
tell me vhat he had told thea. He went oo to say that now was the proper
time to request clemency relief. BHe told me that the CG just cannot
understand the problem snymore, given his belief that vhatever wvas said vas
just misinterpreted. Yet, the dynsamics of the situation vere fateresting to
observe with the CG because you can only sccuse s person just 80 much of vhat
he believes is unfair before that person begins to humsnly loock for vays to
prove you wrong. LIC Bozeman vent on to repeat that nov was the proper time
to ask for sentence relief because the CC vas sensitive to the point of being
sccused that he did nor consider Extenustion and Mitigation testimony~s point

that the Goode respotses vere addressing.

On 20 June 1983, statements from SFC Gus and SFC Msjors were obtained. At
this time these statements concerned hov the Haga letter had been
disseminsted, and were not perticulaly significent for any other purpose
since I vas not avare of MG Anderson having put out any comments to NKCOs
similar to vhat CPT Baker, Daffron or LIC Bartholomew heard. 1 was not avare
MG Anderson had in fact urged NCOs to not testfy for an accused or convicted

”ld“r'SRK

v
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I 4

"‘7/1‘.:31 1983 1LT David Sanders executed s sworn statement defore CPT John
bt caan of sy office. And on 15 July 1983 I received a statement from s LIC
charles Stephens. On 19 July 1983 1 recieved a sworn stateaent froc CPT
sceven Miller. Bovever, he condi:loned his giving me the statement on my not
using it or relessing it for any purpose until st lesst 15 August 1983 which
would be when he vould have left the command.

on 20 July 1983 I spoke vith CSM Campbell Reid. Be indicated he wes not
avare of aoy pelicy anyvhere against testifying on behalf of an sccused or
convicted soldier. Ee vas also uavare of the Raga letter as he left the 34
Armored Divigion esrlier in January 1983. Bowever, on 19 August 1983 1
discovered the CS¥ Reid policy DF and on 22 August 1983 I obtained a
substantiating svorn statement from 15C McCrimmon. The interviev and
subsequent statement from SGM Glemn Johnston on 12 August 1983 wvas the first
evidence I had that MG Anderscn had also spoken about not testifying to
division senior NCOs. The discovery of the CSM Reid policy DF coming as it
did one week.after SGM Johnston's statement dramatically altered my belief
and approach to the 3d AD command influence probles.

It was clear to me that there hsd been s failure of discovery on the Stanley
discovery response, especially since I had found the Reid policy DF in
Celnhausen vhile looking st the HHC, ‘1/48th Infantry policy and precedent
files. The repeated representations and unequivocable assursnces from the
SJA that the CC had not ever said anything sbout not testifying and that LIC
Bartholomev vas categorically vrong in his notes were no longer valid. My
personal belief that the government vas trying to rectify amy cogsmand
influence probles wvas shaken. I recontacted CSM Reid in early September and
read him his DF. BHe told me that the thoughts and ideas in that DF had come
from MG Anderson st a meeting he believed had occured 12 October 1982 at
Friedberg. Bad =y office learned of the Reid policy DF as part of the
Stanlev discovery response our spprosch to this problem would have been

different.

The only written sction taken by .the government to this timpe was the & March
1983 letter froe the CC and the 8 March 1983 NCOPP #16 retraction letter.
Both of these documents concerned only the original Haga NCOPP Ltr #16 and
did pot address any of the meetings the CG had spoken at. The Reid policy
DF, had it been koown in April 1983, would have enabled the defense to
conduct truly meaningful interviews with the chain-of-command reference our
pending cases from a position of knovledge snd not rumor, and as wvell, have
ensbled the defense to thoroughly investigate, at s wmuch earlier time, the
{ssue of the Convening Authority's role in the “don’'t testify for an accused”
policy. By not having had the benefit of the Reid policy DF, the defense
relied on the assurances of the government that there were no other incidents
except the Esga letter, but continued nonetheless, its own inquiry. 4As a

__result it was mot until August 1983 that I Decame svare that the CG had
indeed spoken to senior NCOs on the topic of witness teuimny.sﬁ_l(
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_ around the ssme time as the discovery of the Reid policy DF, I vas called at

ay home by CPT Chris Maher froz OTJAG Criminal Lav Diviston. He told me that
his office had resd the U.S. v Barry J. Anderson Goode response. He asked
that I send to Mz office ATTN: HMajor Donsld DeCort the statements and
information the Hanau field office had. He s8id that they would be briefing
TIAC on the 34 Armored Division command {nfluence problem prior to TJAG's
arrival i{n Europe. On 22 August 1983 via the Bundespost express msil, I gent
8 copy of the Hansu Field Office's most receat Goode response and the svorn
stacements 1. had to Msjor DeCort. My cover letter is Appendix E. My -
Regional Defense Counsel was avare of the request and I also i{nformed LIC
Rullman's office of the request. In late August early September the SJA's
of fice put together & packsge of #ll command influence materisl they had
which they forvarded to Beidelberg for the USAREUR JA. .

After discovery of the Reid policy DF interviewing witnesses becsme somevhat
essier as ve oov had a fairly decent picture of what the CGC had said to NCOs.
However, most of the witnesses which MG Anderson had spoken to who wvere
reslly willing to speak to me were stateside. As we intervieved officers, a
pumber of thea recognized parts of the DF as being similiar to what they had
hesrd MG Anderson talk sbout. To me snd @y office it aseemed clear thst the
CC was discoursging officers and NCOs from comiag forward to testify for an
sccused or convicted sold{er and that the philcsophy was if the
chain-of-command put the soldier up for s discharge level court-martisl then
he wvas not s good soldier, was guilty and by virtue of being at that level of
court, must be discharged. CSM Reid's sworn statement executed on 10
September 1983 and others that followed made it clesr to the Hanau TDS office
that the CG had in fact not been enuncisting a pro-defense line of don't
~over refer” cases to court since the people vho had hesrd the CG éfust did
not feel or believe they had been hearing a class on the court-marcial

referral process.

In September the Hanau TDS office began extensive resesrch into case lav on
command influeme, construction of a brief, a parsgraph 115(a), MOM ,1969 -
wvitness request plus material that could be used st any Article 32s that were
pending. A variety of command influence issues wvere raised in U.S. v
Giarratano vhich vas utzgated from about 7 October till 10 December 1983.
Even during this litigstion additional vitnesses vere intervieved and
statements taken, snd government rebuttal witnesses indicated additionsl
meetings vhere the CG had spoker to NCOs and officers that the defense had
not been avare of. It was mot until around mid October that I lesrned that -
an SJA representative hed given s class mildly oriented towards not
testifying favorably for an accused to ofﬂcen of the 3d AD's lst Brigade iIn

Ki{rch-Goens.

On 8 November 1983 CPT Avera, the sssistant defense counsel in Giarratano and
T intervieved Colonel Bozeman who had returned from the Arwmy War college to
testify in Giarratano. The interview becsme less of an interview for the
-next day's proceedings snd more of a discussion on the overall command
influence problem. Colonel Bozeman told me that there was no problem of
command influence. He ststed that CSM Haga's letter had somehov been picked
up on by people {n the division and then asttributed to MG Anderson: thst MG
Anderson had not said the things sttributed to him. He felt that somehow
Haga's letter sad {its controversy had “collapsed {n and sround the CC."
Further, that s spesking to potentisl witnesses the defense had exacerbated
and fostered this collapse 1D snd around the CG: that {n effect it wvas .SU(
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. r;'.‘nu!actuud fssue on the pert cf the defense. He indfcated that he hgd
..,.‘"“ respect for the defense function and that this vas & tough issye bu: .
that 1 had aspproached it cynically and the Haga letter prodlem jus: collapsed
in on MC Anderson. 1 asked hie sbout the Reid policy DF and its not being
disclosed snd he responded in effect that 1t had just fallen through the

crackspl(

STEPHEN R. KAME
CPT, JAGC
Senior Defense Counsel

Signed, subscribed and svorn to before me, this 29 7 day of March 1984, at
Hanau, Federal Republic Germsny.

S~
v -T2 o
{ e A e
_-—100.5.¢. 936
CP7, JAagc

My comzission expires: Indefinite.
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DEPARTMENT OF THE ARMY .
NEARQUIENIDL, 1D AP mQIiID MUrtigE . . .
APO mIW Y034 @ ca -
ASTS-CSM . ' 8 AR %

SUSJECT: NCOPP Leccer £16 - Personal Conduct and Integrity

SEZ DISTRIBUTION

1. The inclosure to my letter dated 25 Jan 83, subject as above, is superseded
by the inclosure to this lecter. -

2. Special actention musc be given to the changes. which relace to the subjec:
of testifying at courts-marcial oz adrinist i.ive eliminalion proceedings. If
you have slraady had a NCOPP class wailch addressed the business of not >
testifving regarding a soldiar's good j;erformance of duty, conduct .a follow-on
class as soon as possidle to clarify chis imporzant area. "This letcer zust B
receive the uidest pessible éissaminzzion to underseore the inzagrity of our
cour=s-=arzial and ad=inistcazive eliminatioa boarss. ) :

- .
3. In his leczer of & Mar 83, Sudjeci: Testifyiag on Sehalf of an accused
Soldies, Genera! Andsrson mace the following comsents, wnich I repeat =ers for

enphasis.

"at courzs-azrzial or administrative elimination proceedisgs,
an accuses soldier hés an absolute rizn: to have availadle
witnesses, i: any, tescify about his or her good conduct,"
reputition or recors for efficiency, or any crait desiradle
in a good soldier. Stated anmother vay, if a witness has
information faverzble to the accused soldier and useful -o
the court~aarcial or elimination board in decermining an
appropriate sentemce or recommencdacion, that witness {s duty-
bound to provide tescizony to that eflact. Indesd, to go a
step further, I believe that the witness ought te take the

_ 4initistive to let the aczused soldier or his counsel know
vhat informazion he has."

4. The principles stated by Ceneral Anderson have =my. total support. I would
underscore these principles by repeacing whac I hope you understood as one of
the major themes in NCOPP Letter 16: :
®, . .Moncommissioned Officers speak vith truchfulness yesterday,
today, and tomorrow. It i3 not always an easy task to scate ’
what you know to be true. At times ve oust stand-up and accept
the criticism of ogchers but at'the saze tize 3ll mea will respeég -
3 leader who docs not shirk from the truch.” [

| al
[ A 3 o (Rep FLHCr-)
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AETF-CSY o
SULJECT: NCOPP Letter #16 = Personal Conduct and lategrity -~

Courts-narcial and administrative eliminacion boards must have the truth sbeye
a soldier's performance when that matter is under consideracion. Our soldiers
deserve nothing less. The expression “good soldier on ducy” can have Dany
meanings and oust be evaluaced on a case by case basis, taking into
consideration the sonetirces competing interests of the accusud celdier, the
unic, the cocnand, and the United States Army.

QadNho

I tnel OBZRT L. HACA

as s:x usa
Division Sergeant Major

DISTRIZUTION

A+

30 - csM, JAD

CF: T
cst, V Corps
APO 09074

A
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As a aquice to the I!CCPP fasirucior, I have compiled this 1ist of NQ's g
001'Ts. It is not intended to be all finclusive, but it theuld help tg
clarify oy feelings on this subject.

roncomissioned Of ficers DOIM'T: .

-  PCS withcut poying their last month's rent and phone bill,

-« Fila false claims for TOY expenses or housshold goods dareces.
- Frasarnize with junior soldiers.

- Park in unalthorized parking arees or in spices resarved for
hardicapaed.

- Cormit aduliary (§‘Iee:inq wilh scm2one else’s wife/husband or sleening
.. with sonzone who is not your husband/uife). U
Noncomnissioned Officers NO:
- Pgy their bills on tire.

- Easure that their families ar2 orccerly sunported, even cduring perieds of
szozration ang when ¢ivorce ections are rancing. o

Buy tickszs bzfore they get on the Strissaasdahn,

- Phead everything before sigaing it.

RemzzSer that your signature indicatas et you have re:d 2ad verifieg
the ccrresacndenc? unich you are sicning. T

«  Set th2 en2mple for your soldiers &nc tat2 pride in it. (‘.-."ne'\.:he
torncemmissioned Officer s a mcral uzricht person who alwsys exsrcises

integrity, he gcesn't have to worry &bout screbody threuwing “derts”
his characiar.) . v 3 ts® at

-  tMmat is right 211 the time.

Inc) |

- - | . 23
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TRANSCRIPT
of

MEZTING
held at the office of the Commanding General, Drake Kaserne,
Frankfurt, Federal Republic of Germany, on 14 March 19283, at
1722 hours. ’ : T
PZRS0ONS PRESENT:

MAJOR GENERAL THURMAN E. ANDERSON, Commander

LIEUTENANT COLONEL JOHN R. BOZE: ’
Staff Jucge Advocate

and the following defense counsel:

MAJOR ANTHONY V. JAMES
CAPTAIN GAYLEN G. WHATCOTT
CAPTAIN STEPHEN R. AVERA
CAPTAIN RODNCY L. HUBBARD
CAPTAIN THOMAS M. O'LEARY _
CAPTAIN GREGG A. MARCHESSAULT
CAPTAIN MARK T. McDONOUGH
CAPTAIN ROBERT C. ERICKSON

- CAPTAIN MARK D. NYVOLD
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LTC BO0ZEMAN Sir, we have her . as you can see, the
defense counsel,‘most of them from the 34 Armored Divi-
sion and the Frankfurt area, as well as some trom.an
outlying area or two, those who have.an intirest at
this stage in the inpact of Command Sergeant Major Haga's
letter.

I would ask, for the purpose of this meet-
ing and for the benefit'of Mrs. Batey, that when you're
talking, you do so with a view towaré projecting your
voice to her so that she can record the gquestions or the
observations accurately. '

We have talked somewhat about this to
Major James and to Captain Kane. I think everybody in
the commané realizes that from the defense counsel's
perspective you've gotten in front of a serious issue
here which each of you is compelled to look at and to
travel to the end of the road, as it were, to find out
what you've got at that point; everybody appreciates

that.
MAJOR JAMES: Sir, as I understand it, the purpose of
this meeting today is twofold: One, basically to recduce
the number of visits to your office by defense counsel
“who mi;ht want to conduct—interviews regarding potential
motions and witnesses; and, two, basically to clear the
air with the defense bar in the 3d Armored Division.
MG ANDEZRSON: I'm more int;resééd in the second purpose

than I am the first. I don't mind defense counsel com-

ing to my office.

Enclosure 11 page 2 of 32
KV -3 3



165

the surface with us most recen / was, as you are
aware, Command Sergeant Major Haga's letter of

25 January 1983 and some other information of which
some defense counsel became aware last week, most impoz-
tantly, information concerning a 3 Decerber meeting
between you and 2d Brigade officers. I will attempt
today to address questions of common concern to most
counsel here in order to economize on time and to reduce
inconvenience to you. I would hope that this would aisc
reduce the necessity for numerous_futhre witnéss or
motions interviews that otherwise might be conducted.

I apologize'if some of the qQuestions seen
somewhﬁt repetitiéus -= they’'re not intended to be -;
but later on they may appear to address some of the
subject covered in the first few questions.

Questions by Major James, adcressed to and‘answered by
Major General Anderson:

This first guestion, sir, does not refer
to the 3 December meeting: Have you, in the time tha:
you have been the commandiné general of 34 Armored
Division, expressed any concern regarding the substance
of testimony at courts-martial or administrative
boards to-any members of your sésff, either indivicdmally
-or in a group?

A To members of the staff, no, not in'a
‘sense of téiling'them’nbt to. I want to clarify what
I told them. It's the same thing I'tell everybody,"

that is, when I refer all the courts that go into the-
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referral process here, I look at who signs them. Then,
when you look at who goes into the courtroom to testify
that she guy should not be thrown out of the Army, a.lot
of times we have the same guy who forwards tﬁe charges
to me and says, "Refer it to a BCD; he should be adjudged
a bad-conduct discharge,” this same person stands up ia
the courtroom ané says, "No. I don't think he ought to
be th:okn out of the service." So I tell them: "You've
got to be consistent. If you don't believe he shguld

be thrown out of the service on theblést day, then vou
really ought to think about it when you're signihg the
charges. Are you signing because you don't really want
to look hiﬁ in the eve and tell him he shoulé be thrown
out of‘the Aray, but when you're in the courtroom look-
ing him in theveye, it's another story. Just what has
caused you to do that? You should be consistent. If

you believe that he should not be thrown out of the arwy,
then don't forward the charges with the recommendation -
of a BCD court-martial. Write down what you're thinking."
That's all: I tell them every time.

All right, sir. Basically the same guestion

with regard to any concerns you might have had about the

substance of testimony or the testimony at administrative

boards.

- - Boards? No. Not about testimony. I had one
board that I thought was not a. good board. I do not

remember the names of the board, but I do remember that
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it was not a good board because the recorder basically
presented evidence only on the respondent's behalf, not
oﬂ the government's behalf. So, as to that board, I wrote
a letter and sent it on to DA arnd asked that they override
the board ané that the man be discharged from the Army.

So I did talk to the AG, because he has to process the’
boardés; but it was not about testimony.

Thank you, sir. Again, this is not in reZez-
ence to the 3 December meeting. Some members of your
commané have apparently perceived :c soms extent the
policy that'they should not testify on behalf of soldiers,
especially with regard to'good character. Has this par-
ticular subject area been &iscussed with members of your
command or staff?

To the best of my knowledge and belief, nc,
with the exception of the same thing that I told you just
‘now: "If you think he ought to have:a BCD, send it to
a BCD. If you don't, do not send it to a BCD."

" Thank you, sir. Are you aware, sir, of any
letter written by the Chief of Staff which_adéressed the
subject of testifyigé at—éourts-martial?

No. I am not.

Sir, have you ever expressed to the members
of 34 Armored Division any_;hilosophy -- and I realize
that this may be somewhat repetitive -- that, if a s$oldier
is a good soldier, he would not be in court?

No.
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0 . 8ir, have you ever talked to any members of a
standing court-martial panel about courts-martial,
courts-martial duties, or philosophy about courts-
martial?

A To the zest of my knowledge and belief, no.

AJOR JAMES: Thank you.

Q » Sir, have you ever talked to a member of an
agceinted koard abcut beards, boaréd duties, or any
philoscphy about boards?

- To the zest of my knowledge and belief, no.

In fect, 1'm not always sure who is sitting on boards.
13JOR JAMES: Yes, sirs.

a When I talk to people, I'm not sure whether they’'re
on boards, or not. They could be on a standing béard
order, and I don't remember that they're on a board.

But I éon't go around giving a lot of philosophy abou:
poards.

MAJOR JAMES: Thank you, sir.- -

Q Other than thg reference you have made in prior
answers concerning commanders who may have recommendeé
a certain level court and come in and testified other-
wise,-have you ever discussed your philosophy;y if any,
regarding retention of soldiers in the Army who are
facing courts-martial or board actions with members of
your staff -or command? _

A I probably have, but I would be hard-pressed to

tell you exactly who, what, or when. Being that we're
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int. the gquality upgrade, quots, of the Arxy, when we'ze

tal:ing about a soldier with two Article 15's and whether
he should be allowed to reenlist, or three article 15's,

or courts-martial, or whatever, and whether he should be

allcwed to resnlist into the Army, in that context, ves.

I've talked about that.

To your knowledge, sir, have you expressed any
cerzzin type of c:iﬁeria -- for example, two Article 13
or cther adversa actions -- that might reflect your
opinion as to whether a man should-be.retained in the
service as a result of a court-martial?

As the result of a court-martial, no. I have talked
to them about retention unéer the reenlistment rules.

In fact, I changed the rules to where I'm the only guy
who can sign the waivers to allow them to stay in the

Army, which now the rest of the Army has picked up on.

MAJOR JAMES: Yes, sir.

Q

Sir, did you address to your command or staff late

" last fall any displeasure or dissatisfaction with the

witnesses who come into court and testify on behalf of
soléiers, further expressing an interest that some sort
of ecucational briefing be initiated to inform -
3d ar=ored personnel as to their duties or responsibil-
ities before a court or board?

Boards, yes. You've got to have a briefing for

»eozle on beoards, which the AG has given, which explains

the ragulations and how boards are conducted. It's
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essentially an acdmin briefing as to how a board is to be
conducteé and to get in the guidelines of time-frame so
we don't drag these boards out for months and months and
months, that we give the guy a fair shot. HKe goes to the
board, ané he gets his boaré overwith. It doesn't go on'
for months to where you have the guy walking around in’
the troop,. battery, or company, and everybody says,
"That's our Chapter 13," or, "That's our Chapter 14,"

or whatever chapter. I don't think it's fair to the

guy. So we &o do that.

Sir, to be more specific on the.question, have you
expressed any displeasure or satisfaction with witnesses
who, say, may have testified before --

Specific witnesses?

Witnesses in general, sir.

Nﬁ. The only thing I've done is the same story as
I told before. "wWhen you sign the charge sheets, you
ought to be consistent. If you think he shouldn't have
a BCD, don't send him before a BCL court. If you do,
then I'm not sure that you're being consistent when the
same guy goes in and testifies in his behalf that he
should—not be thrown out of the Arny." And the rest
of the sentence that goes in there, by the way, is, "You

have a moral obligation to go in and testify if you know

something—-that should be told."
Sir, to follow that guestion up, have you discussed
with any particular witness his testimony in a court-

martial or board?
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s F, Lave you c;séussea Wit any wiLness comnmancer
that witness' testimony before a court?
Never. In fact I haven't discussed any cases with

a commander in any way, shape, or form.

MAJ JAMES: Thank you, sir.

Q

Sir, did you at one time draft, or have é:aftgd, a
letter or letters to a Captain Oscar Holland or other
board members admonishing or counselling them 2s to the
result that théy returned on a particular board action?

I don't know if it was Captain Holland, or not, but
at one time aiter a board a set of lettérs was groducesd,
vhich was not circulated. ‘%hen they got to me, they
went back and were destroyed; or, I guess they were
destroyed.

Was that draft by you or by the AG? Do you recall?

By the AG. 3But, again, I'm not sure whether it was
the same boaré, or not. They only brought out half the
case. They only brought out the respondent's sicec. They
éidn't bring any government witnesses in for the other
half of the case. It was just not a well-done board; it
was a poorly-run board from day one.

So apparently this set of communications was not

sent out to the officers concerned as a written communi-
cation. Was this communication given orally to Oscar

Holland or any other officers?

—a
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A Not that I know of. I don't even know who Oscar

Holland is, nor éo I know his unit.

Q Do you know what prompted the AG to dra=this
letter?
A I would say that it was probably when ae sent the

board proceedings over here and I read it, I probably
told him that he ought to draft out a set of instruc-
tions to board members indicating that they have an
obligation to understand all the rules of the boaré
systar before they sit on boards. That would be my gusss
as to how that happened. Without sitting down with a
specific case ané working my way all the way through it,
I couldn't tell you about that. I usually read them,
sign them, and throw them out, and go on to the next
one. ‘

MAJ MILLER: Thank you, sir.

fo} Sir, as you are no doubt aware now -- we informed
Colonel Bozeman of this inforﬁation last weeXx since we
became aware of it -- an officer who attencded a meeting
between you and the 2d BSrigade officers on 3 December

1982 stated to one of our defense counsel from notes ané

memory that you had stated words to this effect at the
meeting, “Basically, I cannot believe that officers and
senior NCO's would testify at sentencing as to a convicted
soldier's good charaézer. It's inconceivable to ;; that
this man can be taken to court, and then the chain of

command would come in and say things like, 'HYe’'s a great

10
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soldier,' or, 'We would take him back.' You can do what
you want. 1If you feel you need to testify, then do so,
but don't be dumb about it." Sir, do you recall having
macde any remarks of this nature?

Not exactly like that. We talked about the same
thing, "Be consistent. If you sign a chargé sheet
sayins thzt the man shoulé be adiudged a bacd-conduct
discharge, then I have problems with your going into the
courtroom, saying, 'He is a good solédier, and I would
like t¢ have him back in my unit.'®™ That, to me, is ao:
consistent. They should be consistent. 1If they really
believe that a man should not be adjudged a bad-conduct
discharge, then they should not sign the initial piece
of pacer that says to send him to that level of court.
They should send it up here, and I will make the decision;
or the special court-martial convening authority will msie
the decision for what he does. And if it comes to me,
then I will make the decision as to what level of cour:
to sené it. Then I tell them, "If you want to go into
the court, then you should go into the court and testify.
You have a moral obl;qation to go testify. Hhet;er I
like it or not, you have a moral obligation to testify
if you know something the court-martial should know."

“So, if I understand you correctly, those remarks -—
were addressed to those in the preferral process and in

the transmittal process of charges rather than witnesses.
11
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Am I correct?

I talkes to company commanders and battalion com-
manders thrcugchout the division on a host of subjects.
That happenei to be one of the subjects I talked to
then about. ‘

sir, do vou recall whether those remarks were made
with reference =-- or whether you had reference -~ to a
pa-ticular czse in this 3 Decerber '82 meeting?

There was no reference to a specific case.

MAJ JAMES: Thank yca, sir.

Q

MAJ JAME

5ir, am I correct that you have read Command Sergeant

‘Major Haga's letter of 25 January 19832

"I read it the day one of yod brought it over and
gave it to Jehn Bozeman. I don't know who brought it
in. That's the first time I had seen it when it came
here'thxough +he Trial Defense Service.

S: ~ Thank yoia, sir. You've just answereé¢ the next

question.

Even though you have indicated that you've seen the
letter in question, sir, do you have any knowledce at
this time whether that letter was contained in any read-
ing file, command, staff, or AG reading file? -

It was not in any reading file that I saw. Whether
or not it was in any of the others, I have no idea.

I'm a victim of somebody sorting out what goes in the -

reading file. I read only what they want me to read.

Do you inow, sir, if the command sergeant major's

12
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letters are normally reviewed by someone befcre they are
disseminated to the command?

tormally, they are reviewed by whatever staff
officer has that 5urisdiction, i.e., if he works on a
uniform regulation, he normally gets the G-1 to do it.
If he works on something to do with maintenance, he
normally gets the G-4 to look at it. .If he's working
or scmething 0 do with dining facilities, he usually
goes to the G-4. 1In this case, he should have gone to
see nmy friendly staff jundge advocate, which, obviously,

he dig not do.

MAJ JAMES: Thank you, sir.

Q

I may know the answer to this question by viitue
of the subsequeﬁt 1ettetvyou sighed, but I will ask the
question névertheless: How do you personally feel about
the letter that Command Sergeant Major Haga wrote?

He was out of line. He can't say that. That may
be his personal belief, but with the title that hangs on

his door over there, he can't put out a letter like that.

MAJ JAMES: Thank you.

Q

Sir, have you expressed to any member of your
command or staff any feelings that soldiers have been
treated unduly leniently with regard to DUI or DWI?

offenses?

T don't know. I probably have, because—I can think
of some cases where they were not -- they may not even
have been members of my command. You know, they come

floating through from the jurisdictions, and I see

13
Enclosure 11 page 13 of

32



176

what they've cone to people for DWI. In some cases,
they éidn't even revoke the guy's driver's license.
The regulatisn says that the license will be revoked.
So we have to éet that fixed.

MAJ JANCS: Sir, that concludes the general gquestions. I have,
basically, set up an order of specific questions, or '
follow-up questions, with certain counsel. The first
officer, sir, will be Captain Whatcott.

3G ANDERSON: Very well.

Questions by Capta‘n VWhatcott, addressed to and answered by
MG A.udersoas

Q Sir, you have indicated that, in your_discussion§
with people in your command, they should be consistent:
in otﬁer words, if they send a guy to a BCD Special, then
they must want the guy to have a BCD Special.

A fhat's how ihey signedﬂ

fe) Does it concern you at all that, perhaps, the
charges could initially loom large and thern, later,
they're seen in perspective and there is a change of =:n3?

A No. It concerns me that they've got to do what
they have to do. If they have to go into the courtroc=

— and té;£ify that the man Should not be thrown out of
the Army, that's what they've got to do.

Q 'Are you concerned, sir, about, perhaps, the chillin
effect that your comments might have on members of ihe
command?

A No.- I cdon't think so, because I try to tell the=

14
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that they have a moral obligatisn to go into that cours-
roomn, Whether I like it, or whether somebody else likes ‘
it is immaterial. They have a moral obligation to go

in that courzroom and do what they believe is right.
That's what I try to tell them to do. It has to do with
everything we do, with the integrity, the morals, every-
thing else we do; they have to do what is correct. Aand

if they feel they need to go into the court to testify

in benhalf of the soldier they have put.in there, then

they a2re morally obligated to do that. an‘ I have toléd
them that. That same lieutgnant, whoever he was, in
Gelnkausen who took those notes was told that exact save
thing. "You have a noral obligation to testify for your
peorle when your conscience dictates that.”

Sir, you indicated that you sort of chanced the
rules, and thay have been adopted Army-wide, to where vou
no longer pezrmit retentign under certain circumst;qces.
May I ask you, sir, why you changed the rules?

Because the Army put out a set of policies that
said that NF need to watch who we are reenlisting in
the Army, because we were taking people and keeping
them in the Army who had é€ither courts-martial or
Article 15's: they were obviously suostandard soléiers,
_ so we should not allow them to reenlist. So, when_l
watched the number of waivers that were going through --
they weré not going through command channels, I might

add. They go through the reenlistment sergeant through

15
Enclosure 11 page 15 of :



178

the retaining machine, all ‘the way up the chain, wi:hout
any of the commanders getting involved. So I got
involved by stopping it here. I said, "Bring them to
me, ané I can save the machine a lot of work of forwarding
a lot of ther"; because, if a person has had three or
four Article 15's =-- in one case the soldier averaged

an Article 13 every eighteen months for the past nine
years, anéd I wasn't sure he should stay in the Army,
particularly when you see the up-and-dbwn on the
prormction sheet of his records where it goes private 1,
private 2, private 3, and he had filled up the whole
sheet with his ups and downs. . Had he been promoted
continuously, he would have been sergeant major of the
Army; btut he was about an E-5, because he'd make it up
to an E-5 ané back to £-4, or less -~ in one case I
think he made it up to Z-6 before he went back to-E-4.

So 1 just Saié that I will not waiver those peoéle to
stay in the Army. So I did that, and I would not let
them reenlist, which is within the rules.

It sounés like you have established some xind of _

criteria --
The Aray established the criteria. There had to

be a waiver if a soldier had an Article 15 on his recorc.

- Evidently you would consider it ;hproper if that

person's record were to be waived and he woulé be

allowved to reenlist. 1Is that correct?

16
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It would be improper. It would be a violation of
the intent of the Department of The Army to keep hin ia
the aray.

Is that notwithstanding the fact that the fellow
might have a good work record?

Yes. <There is no such thing as an eight-hour
soldier. A day has twenty-four hours in it, and every-
thing yvou do coes toward that record, off duty or on
duty. There is no off duty, on duty. 'You're on cduty
all the time.

Sir, have you ever expressed an opinion or a feeliag
to the effect that military policeren who find themselves
in trcuble are more likely candidates for courts-martial
or pré::ial confinemen£ than other non-MP service
membars?

No.

Do you harbor-such a feeling? -

No. I just say that, if you're going to be a
militzry policeman, you’ve got to have a clean record.
We can't have bad cops; crooked cops, I guess would be
a S;:€er woré for it than bad. You can-be bad just by
not being proficient in your duties, I guess. We can't
have a crooked cop.

As a follow-up, thén, sir, is it your feeling that
a military rpoliceman, perhaps, would be a more likely

candidate for an MOS reclassification if he found himself

17
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in trouble than a serviceman in another branch?

He probadbly would be. It's just like being in the
PRP program. You have to have certain qualifications
to work in the lluclear Surety Program; and when you
mess that up, vou're out. I think it's the same way
with the military policemen. It's hard for him to
enfcree the drug laws if he's buying, selling, or using
drucs; he obviously doesn't believe in the law he's

reguired to eniorce. So 1 would say yes, he's a

CPT WHATCOTT: Than¥ you, sir. That concludes my questions.

MAJOR JAMES: Captain Avera.

Questions by Captain Avera, addressed to and answered by

MG Ancerson: :

Sir, when Commnand Sergeant Major Haga came -to this

Q
organization, I believe back in the fall, were you aware
of his intent to start the NCOPP Letter program to the
units in;olved,in the tiaining of enlisted persons in
the 3d Armored Division? i

A No, but I knew he puts out letters because I've
worked with him before. I knew he puts out lgéters. -

Q I understand that there are sixteen or seventeen
in the series. Had you read any of the previous letters?

a some of them, when we were talking about a specific
subject and he said, "I've written a.letter about that,”
and showed it to me.

CPT AVERA: I have no further questions. Thank you, sir.

18
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MAJOR JaMS$: Captain Hubbard.
CPT HUBBARD: Yes, just one follow-up question to one of the
questions by Major James.
Questions oDy Captai: Hubbard, addressed to and answered by
-+ MG Anderson:
Q Sir, in reference to the letter concerning C;;tain

Hoilzng and the fact that you felt that the board, itssi?,

was nct a very well-run board because the rececrder digd
not tr-ing out the government's side, aié you tell the

AG to draft a letter in the nature of a reprimand or

instruction?
A It was more of an instruction than a reprimand.
0 So this would not be a letter that we file in any-

body's file?

A No. I would never do that; whether I would want to
or no:, I wouldn't do it.

Q Do you know what, in the substance of that letter,
would pertain to the individual?

A I don't have the foggiest idea.

Q Was this directed towaré the boaré members or toward

— the recorder? -

A To the board members, if I remember correctly. I'm

not even sure whether it went to the president of the

board.
Q Board members, as I understand it, sir, act much
like court members, and they do not present evidence.

How would they present more of the government's case?

19
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A They could ask guestions. You know, you don't sit
there like 2 knot on a log. You have to ask guestions.
aAné in some cases, when vou read the boards and all tze
acsions, you'll £ind that the board members are not
familiﬁr with the regulation that governs the board on
which they have to make a determination on the case.
They Just don't know the administrative procedures nor
wnat the regulationhsays the board will do. They make
absolutely no rreparation for 'sitting En the boarg,
such as reacding the regulation that pertains to what
they're about to do.

CPT HUSBARD: No further questions.

MAJOR JAMES: Captain O'Leary.

CPT O'LEARY: Yes, sir. Thank you.

Questions by Cap%ain O'Leary, addressed to and answered by
- MG Anderson: :

Q - Sir, in your exhortations to the officers concerning
the inconsistency in not only their recommenéations for
referrals but their eventual testimony, what is your
purpose in telling the officers this?

A I guess my purpose is that I feel that égrt of my
job is to train officers. So, when I go around and give
officers calls, or whatever you want to call them, I talk
about a host of subjects, one of'ﬁhich is military jus-
tice.

Q Do you generally speak about military justice at

officers calls?

20

Enclosure 11 page 20 of 32



183

At, maybe, a third of them, or forty percent, some
thing like shat, ‘

In your ‘distinction between someone reccmmending a
BCC-special referral with the initial fowar2ing of
charces and someone eventually testifying in court as
to two different things, one, whether a scléier shzulZ
rem2in in the service and in the unit and, second,

-
-

whezzer he was a good soldier, do you find it incons:

(]

to testify <hat a scldier was a good soldier anéd yet
reccmmend a BCD special?

I think I would probably find it inconsistent,
beczuse I'm not sure, in my case, if I would sign a
court-martial document referring a case to a court-
martial after having read whatever must be read befcre
you can make that determination, that I couléd then sis
down and say, "Yes, this is a good soldier. I'd like
to keep him in the Army."

“Would it not be that some charges, just by their
nature, must go =-- )

They-read the charges before they send them in._
;hey usually have to read enough of the evidence to
determine, in their own minds, that there is a case
there. Very seldg@ does a case just evaporate between
the time it is signed. I think, after he reads all
the statements, that he would@ have a hard time saying
that the man was a good soldier. Now, there are times

when he woulé Have to do that, ané there are times when
page 21 of
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he should éo that. But I'm not sure, in my case, if I
were sent a charge sheet -- if I were a company
comrander or a battalion commander -- that.I wouldn't
go tell them belore the case comes to court, "I think
this ought to be taken out of the BCD realm and go down
to a straight special, or a summary, or throw it out
totally, because the case has not come forward now
that we've cone further into the investigation," or
the article 32 revealed something. You're not stuck
with your recommendation at all times. But, unfortunazely
they stay stuck because they don't come forward.

Generally, the individuals signing these forwardin
documents are commanders. Did you worry at all about
those individuals in noncommand positions as to the ton
or text of your comments and what actions they make take
in testifying?

To the best of my knowledge and belief, there was
nobody in the room except commanders and aides. The
aides don't get to do anything like that.

So you have never given any of these comments to

officers who were noncommanders, except for aides?

I don't normally do that. Normally, when we have
an officers call, I talk to commanders. When we have
officers calls, I don't remember ever having covered
the same subject, but I may have. Again, it was always
on the same thing, that is, being consistent with what

you're doing and thinking about what you're doing
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ahead of tinme.

Siz, have vou become aware of any cases which were
referred to summary court and you felt that that was an
improger referral?

No. I don't know of any referred to summary couc:.
They con't ever get %o me,

Are you aware of any current cases at the 3CD-szecial
level which wers once at summary-court level ané were tzien
out of summary court without any adéitional charces?

No. There may have been some, but i don't have the
foggiest idea what they were. I may have signed some sens-
ing them over to the courtroom, but I don't have any recci-
lection of that.

Would you tell me, sir, in cdoing the teviewrtha: you
do of trials for the purpose of taking action on a case,
how you feel about a case if an individual recommendec a
BCD special ané then later dic testify? Do you consider
his tes;imony worthwhile, or worthless, or how do you‘juige.,
it?

I read it to see what the guy has to say. As far as
I know, there are very few people who go into -- that's not
a good statement -- I started to say, ."who go into a couf:-
room ‘ané give worthless information™; but, having sat on
some courts, I know that's not a good statement. There
is some testimony which really accomplishes nothing more

than filling up the pages of documents. Now, ‘I read

23
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the zestimony to see what he had to say about an inéivid-
ual and what he knows about the individval, because 1
do know of scme cases where people would testify in a
court ané wha: they saié in court did not correspond
with the facts -~ this is on E anéd M.

Q Did you find that true in cases of commanders? Or
would this have been individuals who were not commancers:

A : No. This was in a case I felt was a friend of the
guy being triec¢ who went in and testified about the fz:c=
of the case ani about the individualiwhen, in truth, hed
he sat in the court and listened to all the evidence,
he would never have gotten up in the court and saié what
he hadéd to say.

Cc>T HUBBARD: I have no other gquestions. Thank you very mush,
sir.

MyJ JAMES: Capt2:2 Marchessault.

C>T MARCHESSAULT: Thank you, sir.

MG ANDERSON: How Eéié you pick this order out, Major James?
Did you draw straws?

MAJ JAMES: As they walked in the door, sir.

Questions by Cantaxn Marc*essault, addressed to and answered
by MG Anderson:

s} Do you ever have the opportunity, sir, to address
the noncommissioned officers in the 3d Armored Division? B
A Noncommissioned officers, no. 1I've talked to the

command sergeant majors, and the command sergeant majcrs
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sit in on some of the monthly Readiness Briefings of
the commanders meetings we have. Are you saying insofar
as all of the NCO's?

Not necessarily, sir. I take it, of course, that
you have the opportunity to talk to all of the command
sergeant majers. Do you also ever address first ser-

geants?

Yes. At one time -- when did I get them together? --

at one time I had them bring in the first sergeants ani
the command sergeant majors; that was at Friedberg, 1
think. It could have been just before Christmas, the
finish of one vear and about to start another.

During this conversation you had with them, did you
also ga into the aspect of testimony that could be
expected from them at a court-martial?

I éon't have the foggiest idea. I probably dig,
but I don't know.

Did you ever go into the aspect of, posSibly, beinc
loyal to command, sir, or supporting the command?

No. .

Do you remember exactly what you informed them as
to military justice actions, if vou did so?

If I tolé them anything to do with military justice,
it was the same thing I've said before: If- they know
anything about a case, they must go into court and
testify and they should think about what they're going

to say and how they would do that. Again, it has to.

25
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do with the pecple who sit in the chain and recommend sol-
diers for court-martial and then come up on the other side
of the fence. A first sergeant of a company of a man who
is being referres to a BCD court usually has a say in that
through discussions with the commancer.. A commander usuaily
knows how his Zirst sergeant feels about that. 1If they
éon't think he should be thrown out of the Army with a 3C2,
at that point they should not sign a piece of paper sending
it to a BCD special. It wastes a lot of everybody's time
when you do that. 1If they do that ~- sign that he shoulé
_be thrown out by putting it into a BCD special -- then we
go back into the matter: How'do you say over here that he
should be thrown out of the Army and come up over here say-
ing, "No, he really shouldn't be thrown out. 1I'd like to
have hin back in my unit”? I don't know how thev do that,
unless something drastic has happened to change the ;itua-
tion. 1 just have trouble with that.
well, sir, since it's the commander who usually refers
a case to trial, do you also find it inconsistent if the
noncomnissioned officers in the chain of command would
_differ with the opinion of the commander?
some of them, but not all of ihe noncommissioned
officers. I f£ind it difficult to-envision that the first
sergeant of a company whose éommander signs the charge
sheet would differ that much from the commander. Usually,
those two peorle work fairly c;osely together, and the
commander and the first sergeant are usually in agreemen:

on what shoulé be done. I would say that it could
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happen that they would disagree; but I would further say
that that would be the exception to the rule that the
two would net be thinking the same about a particular
person as to whether he should or should not stay in the
Army and whether he should go to a BCD, a special; a
summary court, or whether it should be a board case,
because those two peorle are fairly close ané discuss
everytring that goes on about people in the command and
usually know more about them than anybody else. At least,
they should; cthey've dealt with them. So I would say
that there .could be a éifference in opinion and, if there
is, then it has to be expressed; but, normally, there is
no difference in opinion.

Q2 Thank you, sir.. In reviewing the courts-martial
that have come before you, if you ever have seen a éiver-
gence of opirions between the commander ané the noncen-
missicned officers in the chain, have you ever taken any
action to discuss that with them?

A No. I have never discussed testimony with any
individual. I get angry when I read some of it, but I've
never discussed it with anybody. - -

CPT MARCHESSAULT: Thank you. I have no further guestions.

MAJ JAMES: Captain McDonough.

CPT McDONOQUGH: No gquestions, sir. _ _

MAJ JAMES: Captain Erickson.

CPT ERICKSON: Yes, sir. Thank you.

27
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CPT ZRICRKSON: I would like to ask you some specific questions

about the military policemen.

Questions by Captain Zrickson, addressed to and answered by
yajor General Anderson: .

Q Scecifically, have you ever made any remarks or given

an instructions to the provost marshal here, Colonel Leso:,

(21

concerning the &isposition of cases where a military
policeman is the accused?

a No.

Q Have vou, in fact, put out any oolicy or guidance
to the effect that, for X-crime, a miliiary policeman
shoulé@ go to jail where another soldier could be disposed
of at a lesser --

A No. -

Q Have you put out any policy or guidance to Colonel
Leson, or talked to him at all about the fact that you
find it unbelievadble that MP's will come in and testify .
that other MP's are good soldiers, in other words, the
MP chain of command will come in and back up an MP soldier?

A No.

Q Recently we had-an MP informant in_the 50343 uncover

some evidence.of drug use. Were you aware of that, sir?

Yes, when they came by here and told me.

3

Who told you, sir?

I don't know if it was Leson or the company commander.

0 ¥ O

Did yvou direct any action? Did you direct Captain

Kirelis, the company commander, to take any action against

28
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those soldiers, any specific action?

‘As far as a court-martial, no.

As far as pretrial confinement is concerned?

I told him he should consider putting those guys in
precrial confinement.

Did you direct that charges be preferred against
those soldiers as a condition preceding the pretrial
coniinement? _

No. I tol2 him he should consider putting them in
pretzial confinement.

This was Zirect with Captain Kirelis, face-to-face,
I assune?.

Yes, but it had to do with what went on after the
drug bust, after the barracks was vandalized, and after
his car was vancdalized. The names of three pecple who
were part of the drug bust came up. So, I tolé him %o
consider putting those three iﬁ pretrial confinemen;'
if they couldn't stay in the barracks wilhout demolishing
the barracks. We couldn't do anything else with ther.

Was th;s a consideration towards finding out who
had vandalized the commander's car or who had vandalized
the barracks? N B B

No. He knew who did; or he said he did.
ERICKSON: I have nothing further. Thank you, sir.
JMMES: Captain Nyvold?

NYVOLD: No guestions.

JAMES: Captain Rhyne?
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CoT RHYNE: No gquestions, sir.
MG ANDZRSON: Rhyne has been here before.

MAJ JAMES: I know, sir. Sir, one more question.

Questions by Major James, addressed to and answered by
MG Ancerson:

o} You indicated in responsé to Captain Marchessault's
guestion that you woulé £find it difficult to have a situa-
tion in which the first sergeant anc the commander would
disacree with reference to preferring charges against a
snldier Did you express that concern abodt this diffi-
culty to NCO's? .

A No. I'm not sure I'd have difficulty understanding
it, bec2use I know that there can be differences of
opinion. I just feel that, because of the relationship
between a company cbmmander and a first sergeant, it wouid
be very seldom that the opinions are really different

- after coﬁpletioﬁ of the discussions. They may start off
differing, but by the time they finish and by the time
they have to prepare the chatge sheet, my guess is that
at that point they're of one mind, either yes or no about

the individual. _ _

MAJOR JAMES: Sir, 1 believe that concludes the questions.
MG ANDERSON: It's your nickel. Does anybody else have any-
— thing? - -

CPT ERICKSON: Sir, I have one other question I would like to

ask.
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Questions by Cpt Erickson, addressed to and answered by
" MG Anderson:

Q When you read the blotter -- I assume you read it

every cday. Is that correct, sir?

A No.

Q Do you review it regularly?

A I review it every day, but I have somebody tell me
what's on the blotter he thinks I should know about.

A Do you make any notations on the blotter when you
review it?

A No. Well, I have never thought about this. I probably

have put red ink on it at one ‘time or another; but, in the
normal case, I do not write on the blotter. Sometimes I
may write a note on the blotter and give it to the sergeant
major, a note about somebody whose name is on the blotter,
or give it back to the provost marshal asking a guestion.
You know, the plotter occasionally will have, for exémplg,
a guy who was picked'up DWI and driving without license,
ané they'll have the tag number of the car he was driving;
but they don't say whose car it is. So I usually ask the
question: Who owns the car? Nine times out of ten, it's
- somebody else and—the MP's dién't ask that question, or
it usually belongs to somebody else. So 1 write notes
about such things. Or, occasionally I'll ask: How did
he do this? If he was supposed to be restricted or not
allowed to have a driver's license -- you know, he's had
four other offenses related to alcohol and has had a DWI --

then I'1ll ask the question, "Why does he have a driver's

3
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license? It looks to me as though the commander shoulgd
have revoxed is driver's license some time ago." If a
person has four drunken brawls in the barracks and he
still has a cériver's license, somebody isn't doing his job.
That goes uncer quality of life, to protect the soldier
from himself teiore he kills somebody or himself,

CPT ERICKSON: Thanx you, sir.

MAJ JAMES: Sir, do you have any other remarks?

MG ANDZRSOXN: No. All I can tell you cuys i; that, to the best
of my knowlecge and belief, I do not twist anyone's arm
on military justice. I have sat on courts-martial where
I just knew in my own mind that that guy was as guilty as
could be, but 2e wasn't proven guilty in that courtroom:
and I haé to vote né, because it has to be done inside
those doors. I've had to sit on some of those, and it
ruins my whole day to do that anc because I coulén't get
on the other side afnd be the prbsecutor, because I'é enjoy
being the prosecutor, or I couldn't be the defense counsel,
either way you want to go. ; '

MAJ JAMES: Sir, thank you very much. .

(The meeting adjourned at 1810 hours,
14 HMarch 1983.)
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" . WANT TO MAKE THE FOLLOWING STATEMENT WDER 04

SJIAMES Y CRAVENS TR e

This statement ispmvidedinrwpmsetoarequ&stmdebyd’rs. R. Kane, Hanau
Legal Center, Hanau, FRG. It contains my recollection of a remark made by M anders
33 Armored Division Cammander, at a Bow-To Seminar on 13 April 1982, 1 fomriy
cammanded the 3d Battalion, 6lst Air Defense Artillery, 3d Armored Division, &inc
the period 14 January 1980 - 12 July 1982 and was present at the How-To Seminar
mentioned above. CP'TKaneandIda this ma mmxcasmnsdunmwmcr
I offered spontanecus camments about t I vaguely®femambered of the r. Sin
my discussions with CPT Kane, I have attempted "to more keenly reconstruct event

in my mind. The information in this statement is a result of my closer examinetion
of the events and fost accurately reflects my recollection of the seminar. M inder
san convened the seminar to discuss several legal matters that were of interest to
him. * Present at the meeting were 3d Armored Division Brigade and Battalion Corance.
and non- 3d Ammored Division Special Court Martial Convening authorities under
MG Anderson's jurisdiction. One of the topics discussed by MG Anderson was "Witness
for Extenuation and Mitigation". This topic was #15 in my notes (attached) fer whic
1 had written "BC-GOM spldier should be retained". MG Anderson cited an exarrle of -
Campany Corrander who preferred a General Court Martial charge inst a soidier
and during matters in extenuation and mitigation in the soldier's , testified
that the soldier should be retained in the military. MG Anderson was attamr_.m to
highlight the inconsistency of the Campany Cammander's action in the matter.
Specifically, the Company Commander preferred a Court Martial charge that coull have
resulted in the soldier's discharge fram the military, yet he testified at the rrial
that the soldier should be retained in the military. I interpreted MG Anderscr's
caments to reflect his concern that camanders should exercise cammon sense ané goo
judgement when preferring Cowrt Martial charges. In this example, the Conparty
Cammander probably should have.preferred a Special Court Martial charge since he
believed the soldier should be retained on active duty. I did not interpret MG
Anderson’s coments to mean that the Chain—of-Cammand should not testify on behalf
of soldiers, or that it should not recammend retention of soliders: during matters
in extenuation and mitigation. I was not prejudiced by MG Anderson's caments abou:
this subject nor did I construe his coments to suggest camand influence. To the
best of my recollection, T passed the essence of the subject to my Battery Corander:
in an cbjective and unbiased manner, without cammand influence. I have nothinc more
to add to this statement.
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1. .1: hes heen brougcht to oy attention that rany NCOs .in key lecdership
positicns while piving testirony at courts martials are ssking siztezents thac
are not in keeping vith rhe moral ethics of the NCO Corps snd causes us to lose

credibility with our soldiers. ]

2. 1I1.so specifically addrecsing the Issue of testifying at a court martial
when a soldier has teen convicted of such crimes as rape, sodomy, use of drugs
and varioss cther serious crimes. Some of our NCOs tell the court, “Yes I
would tcke his back in the unit, he's a good soldier.”

3. Onze a solller has besn “convicted”, he then is & convicted criminal.
Thers i3 ro vay he can be callel a “gocd soldier” even thcugh up uncil the day

he's court mortizled be is a super star.

£. Tha NCO Corpe does not support “cenvicted criminals®. We are ruchless and
22p 1o nur prrsuit of law and crder snd fully sccept our tole in

uerrelc
uphoilizg the coral echics arnd principles upon which our nation 1s founded.

-ty

$. - 1f you perscrnally cannot suhscribe to this philosophy oF folend, you need
to lsave the Aray and find another occupation in 1ife.

Battle Ready,

Gt 2
CAMPDELL RE

osM USA
2d Rrigade C2

DISTRIBUTION: - _ B

A (NCOs3) : ' z

5 0D FORU w (STENCIL), BNSTING SUPPLIES OF wiricH wi
DA /25, 24961 :mu A5iD USE YT 1 755'81 UNLESS SOONEE bovitan. 36
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Jpecial ”runanl'\js ok "T'r'fa.| L—Ouff’. UV GidfraTa l‘

(The Arz:cle 39(a) session was cailec ta crier at

ave

<653 hzurs, 7 Decemcer 1983.)

AR} The couzt wv1ll come to orcer.

<C: let :the reccrd reflect that all parties who vere
oresenc when the court recessed on 5 December 1983 are
aga:n sresent in court.
Mr. Tesi 3ocan is the reporter for todavy's session
ané he =as teen previously sworn. -

¥ Counse., since the last session that we held, I dezes-
ained that there was an additional appellate exhibicz
that :eedéd to be appended to the record. That has
been marked as Appellate Exhibit CIV, and it speciiies
the se.oczicn of court members in the Third Armored
Divisizzca. I belisve counsel for each side have haé

) the ogsorzunity to examine that?

DC: Yes, :cur Honor.

C: The gcvarnment has, Your Honor.

AT: " Counse. for either side have anything further on the
mocion?

7C: No, sis.

DC: No, sic.

w3 With respect to _the deé;qgc motion for apprepriate

relief because of unlawful command influence, I make

the following special findings:

Specialist Five Donald J. Giarratano is a person subjecs:
to the Tniform Code of Military Justice. The offense
charges is prohibited by Article 134 of the UCMJ. Hajor

Generz. Thurman E. Anderson is a person empowered by

1437 n
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Arz:zie 23 of the LCNJ to Tvene special courss-

marsial empowered tO adjudce a bad conduct discharge,

sersonnel of this csurc-martial were appoin:zed

pursvans o Articles 25 through 27 of the ICHJ.

The oniyr statutory disgualification of a convening

ayckorszy from referring a case to trial concerns ~is

seing in accuser, which invoives having an :interes:

other zhan an official interest in the zrosecutzion ¢?

che aczused.

The charces presently pendinc against the accused zr:.:2
out of an alleged transaction that took.place on 15 June
1983. This transaction was investigated by MPI larx =.
Giffors of the Hanau Drug Surpression Team. Neither

ord nor his supervisor, Special Agent Russeil

MPI Gi
Stiefel, was directed to init:ate an invesz:igation c¢:

the accused. Major Ceneral Anderson was unaware thas
such an investigation was being conducted or had bee:n
conductad until the chargesvﬁad been presented to hi=

for reiarral on 23 August 1983, The facts and circu=-
stances of the investigation, preferral and referral of
the charges in this case demgnsttace only an official
Interest on the part of Major General Anderson in th
outcome of the litigation. Consequently, Major General
Anderson is not an accuser in this case and is not
disqualified from convening the court.

The entire controversy in this case involves comments
made bv Major General Anderson and his subordinates, whic:

allegeciy represent unlawful command influence. The

1438
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tustice system operates effectivelv onlv when

chere _.s sutlic confidence shat :the system i3 Zfynczion-
‘. AS ‘such, command influence, eicher
actual or perceived, does viclence to the military

justice system, as it affects subordinates :: unsuszacz::

ways ani must de condemned. Indeed, it is gronip:
Sy articie 37 of the UCMJ. While the issue is cons:=:i-
. in rnacure, involving the Sixth amenizent
guaranzee of 2 right to a fair tr:al, the reliance zv
the defanse on a violation of Artiéle 7, tQs, as
supzorzing the proposition that Major Genera2l Anders:zz
cannot croperly refer this case to trial, is not in’

accordance with the law. In the United States versus

Blaioe<. 15 MJ 193, the Court of Military Appeais notez
thaz tven in egregious cases of command influence our
cour: has refused to hold that the error was juris-

-dictional,” citing United States versus Fercuson at

17 CMR 88, a 1954 opinion.

I now turn specifically to the allegation of unlawful
command influence. Major General Anderson, in an
official capacity as the Division Commander, on several
occasicns between April of 1982 and Cecember of 1982
spoke tc his unit and above-level commanders ané senicr
NCO leacership on the topic of "Court-Martial Testimony".
Major Seneral Anderson today can recall only the broad
general cheme of "Be consistent®. He states that he
thinks e has always indicated that people have a moral

obligi:;:n to testify. However, Major General Anderson

Enclosure 16 page 3 of 3



ces ~2t Xnew 1< he 3 sar this or not. 3

i

iike =z teiieve zhat he did, assumes thatc

would =sre that ke did. In crier <o ceters
messace Malor Cereral Ancerssn put dut =0 3is commasiers

and sen:cr NCO leadership, tl:is court mus: ook to what

atzandees reard and understood. The cral comm
£ Ma-:r Generzl Anderson ané the oral ané wraitten
comments of his suborcdinates would logically cause
mempers of the Third Armored Division, one, to beliave
<hat <=e chain 6:‘ command wWh¢ prefers a case presumasi:
believes the accused guilty: and two, that the exten-
gaticn and mitigation testimony made by an accuseé's
chain :Z commandé is A, not .'.'ea.ningful; B, not credizie:
C, shcouli be ignored: and D, once charged ané convictecd
of a &r:z or sex cifernse, or other sericus crime, the accused
shoull Ce discharged. Taken together, these comments

coulé raasonably cause an accused to be convicted

guicker and the eventual sentence imposed to be greater.

On 25 Zanuary 1983, Command Sergeant Major Haga publ

NCO FP lLetter Number 16. In this letter he stressed

moralizy and integrity of the NCO Corps. An inclosure
listeé "Dos and Don’ts for NCOs®, one of which
addressed testifying for an accused during sentencing.
This "Ton't" expressed Command Sergeant Haga's personal
view that good NCCs don't testify for an-accused con- _

victeé =f seriocus crimes. Major General Anderson did
not ses, review or approve NCO PP Letter Number 16 pricr

to its issuance: nor had Command Sergeant Major Haga

1440
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Siscussed CC FP Letter Numoer 16 or :he topic of

NCls cest:iiying Ior an accised soldier with him pricr
to sus.ishing e letter.

NCC F? Lacter Numper 16, daced 25 :;nua:? 2983, was
a0t cransnitted to Or received by the Bih Haintenance

_i3n or =he Tlst Orénance Companw.

"

3az:
Mascr Seneral ancderson first saw NCC PP Letcer Numcer
M Sazad 23 January 1983 on 1 March 1983 when it was
presenzed to hin by his Staff Sudge advocaze.

On 4 March 1983 tiajor General Anderson published a
letter ztating that service members have a legal

and mcral oblication to testiiy for an accused.

On 8§ March 1983 Command,Sergeant Major Haga retracte:s
NCO 7P —atter Number 16 ané Issued a new NCO PP Letter

Mumber -6 which guoted Major General Anderson's 4 Marcn

1983 lecter.

in December 1982, Command Sergeant Major Reid, then
the command serceant major for the 2nd Brigade, Third
Armoreé Division, published a letter stating his persona:
view about NCOs testifying for convicted soldiers.

Major General Anderson did not see, review or-approve th
letter prior to its issuance, and did not know of its
issuance until it was presented to him as part of the
Soode rebuttal in a Third Armored Division case. This
letser was never tzansmitgéé_to or recéived by the 8th
Maintenance Battalion or the 7lst Orénance Company.

The very nature of military society revolves around the

1441
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sucerisr/suscriinac :ela:;:nagi;. Seing such, suz-
criinaczes confcrn their denavior to the daii:.s o2
their superisrs eicher JONSCISUSLY Or unesnscisusly.

NCC 77 Letser Numcer .6, dated I3 January 13§83, anc
sigres Ty Commanc Serceant llajor Haga, ané :zie 7 Decemce
signed by Command Sergeant Majer feis, are

exzens:ons of Major General Anderson's phil:ssophv ¢f

the agrropriateness of testifving on behaif 2f an

accused/convicted soldier at a courte-mars
the = Cecember 1982 DF represents what Commané Serceant
Masor Reic believes he hearc Major General inderson sav
at the meeting in Friedberg.

The convening authority's conduct and expressions

reference the preferral of cases by a suboriinate, when
vieweé :n its best light by taking the coavening
authcr:otyv's own belief of what he said, his rosition :is
still, one, a form of command influence: ancé two,
legally incerrect. It adds to the preferral process

an adcéed reguirement not regquired or contempliated by
Paragr2oh 32f of the Manual for Courts-Martial, 1969
revis:on. Nor is there anything necessarily incon-
sistent with recommending a discharge level cou;; and

testifying as to the soldier's retainability in the

service.
The foilowing is a list, by approximate date of meetings,

where ajor General Anderson spoke on this topic of
court-martial testimony:

1442
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Apral 1382, How o Seminar for battalion and above-
level ccmmanders at Jrake Xasarne.
July 1992, New First Sergeants Seminar at Drake Kaser-e.

Summer Tonthks of 1982, bactalion commanders and né

sergeant Jajor meetings at Drake Xaserne.

August through Cctocer of 1982, Senior !CCs meer:ing

with cthe Commancding General to hear policy and guidance,
at Friecberg.

October 1982, New Commancder's Seminar at Srake Kaserne.
Novemcer 1982, Readiness Briefing at Drake Kaserne.~
December 1982, 2nd Brigade officers mee:ting at
Gelnhausen.

Decemcer 1982 meeting, 3rd Brigade officers at Friedzerc.
Decemcer 1982 meeting, DIVARTY officers at Hanau.

The unliawful comments of Major General Anderson andé his
subordinates were directed to an accused's chaih of
commané. An accused's chain of command is best able to
evaluate the impact of a remitted or suspended discharce
on the unit. The chain of command is best able to
evaluate the accused's capabilities.

Finally, the_opinion of the accused's company commander,
the person who usually prefers tﬁ; cgirges, occupies a

unique and favored position in military justice proceed-

ings.

The only-meeting where non-Third Armored Division
commanders were invited to attend, and where Major
General inderson addressed the topic under inquiry, was

the 13 April 1982 meeting held at Drake Kaserne for the

1443
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iscussing ° custise =opics.

purzcse 2% 3

~. Wood, "ieutenant’ Coldne: alan C.

McGill ang Colonel John 7. Sotbke, the accuseé's
cempas: commancer, battilion commancer ané Srigade
cormanier, resgectively, have never attenced any
meet.n$s wnere Mascr General Ancderson acdcérassec
tesrzIring at courts-martial or preferrai aand referzal
of ccurts-martial charges. YNone of these csmmanders
had any communication with Masor General anderson

about tne charges gendinc against the accuses, and

each ¢ them submitted their own independent recommenz-
ation I2r referral.

Since Zecember 1982, Maror General Anderson zas
addresses his battalion and trigade commanders on the
obligazzon of service members testifying Ior an. accused
on two >ccasions. In March and May of 1983 he stateZ
to thesz commanders, "Soldiers have a moral and leqal
obligazzon to testify”. Major General Anderson has not
addressed this topic at any other meeting since Decemcer
of 1982. Major General Anderson has never addressed
members of the Third Armored Division concerning theis
duties as court-martial members or what sentences they
shoulé return for any particular class of offense.

To date, no_effective remedial action has been taken.
The 4 l'arch 1983 and 15 September 1983 retraction

letters were not effective remedial action necessary to

cure tke taint caused by the comments of Major General

1444
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Ancers:cn and h:s sucordinates. Further, the retracs:zn
lezcers 3id not receive the empnasis nor Zisseminat:on
reguisel to adirsss the tretlem.

Macor General Ahie;son has stated 2 creferexce for
assigning cormmancers ané command sergeant najors Zor

B
-y

courc--artial tw. 7hese are persons over whom Maior
Gerera. :sndersor exercises the graatest Iommané contrsi.
They ars also the most likely to have attanded the

varicu: meetrings at which Major Generai Ancderson. mace

wful comments. Panel members must e free from

his un
any ex:ranecous prejudicial influence ané free from
reprisz. for lenient action taken during the course cf
judic:zl proceedings.

Voir éire may not be suificient to cure the ingraigned
views :ctentially held by Third Armored Div;siSn rFanel
memoers. since there is the inherent unreliability of
subori:nates' sincere protestations that they are
unaffected by the unlaw}ul comments of Major Genseral
Anders:zn and his subordinates.

As the military judge in this case, I have a duty to
insure chat the accused receives a fair trial. In dis-
cRargizg this duty, should the deé;nse elect a trial by
members, as appropriate relief for this egregious case
of command influence, I will sustain any defense

challenze for cause against a panel member who was a

member -f a Third Armored Division unit prior to ¢ Marc:z

1983,

1445 - r‘,
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o¢ che accusecd's

vere unlawfully

to tesziiv or st testily less tnRan candidly or honestl
abcut zae accused ané the charces. Furtaer, no nemcer
of tha accused's chain of ccmmand indicated any fear
of adverse conseguences, any reluctance or any hes:i-
tat:zz to testiiy. However, in exercisizng my duty :s

milic ‘udge to insure once again that the accused

recerves 2 Zfair trial, and out of an abundance cf
caut:icn, I will not receive into evidence any charas:ier
testimcny unfavorable to the accused. This coes nos.
howeves, preclude the government fron intrsducing

sn-

reccris of previous convictions and records of punisn

ment sursuant to Article 15 of the UCMJ, if otherwise

admiss:.Sle.

I do =:t have the power to determine who will do the ccs-
trzal saview, shoulql one becone necessary, or whe would

take s2tion in this case. However, I do find in this
case =he convening authority has a personal interest in
the ouscome of the present litigation, which serves to
disqua.ify him as the reviewing authority. This persoral
_interest x:esu.'l.tsi f_rom Major General Anderson having hac
his credibility called into question, and it having teern
allegei that he had exercised improper command influence.

In suncary, I find:

cmie

One, :ajor General Anderson is empowered to convene tiis

cours-nartial:

1446
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Two, :2e orai comments of !lajor General Anderson ané

SOOI

oral ssmments and writings of his subordinates con-

luence.

2 unlawiui commané in

I am mot convinces that members of she Thizs

Arzorei Division assigned to the Division srior to

1. Marzs 1983 were so unaffected By the unlawrful ccmman?s
influance as $o render therm sultaple to s:it as cours
mempers Ia this cdse. Therefore, I have crovided :X
afcrementioned remedy of automatic challence of sucs
mercers .f requested by the defense.

Furthar, 1 find by clear anc convincing evidence tha:z
th: acsused's chain of command in this case is not
affecte2i by unlawful command influence. But once aga:i:,
out ol ah abundance of caution, I have provided the
afcremencioned remedy to insure the appearance of
fairness.

Is there anything further from either sicde?

Just 2 clarification, Your Honor. In the court's

ruline as to the character evidence, unfavorable char-
acter svidence, is the court stating that the governmen:
can't rresent documents that would be permissibly con-
tained within the accused's personnel jacket?

Perhars my ruling wasn't sufficiently clear in that

area. My ruling was not specifically to preclude anyth

other zhan documentary evidence,such as records of prev-
necessarily -

ious cenvictions or Article 15s, from/being received inz:

evidence. Anything pertinent to the accused from the

1447
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LEPARTMENT OF THE ARV C
OFFICE OF THE JUDGE ADVOCATE SENEMAL
WABMINGTON, OC 35910

-
ATTOMGR &F

DAJA-CL 1983/5857 123SEp 1983

General Glenn K. Otis
Camander-in-Chief

0.S. Ammy Eurcpe and Seventh Army
APO New York 09403

Dear ‘General Otis:

Enclosed are various documents, including statements
provided this office by the Trial Defense Service, containing
allegations that Major General Thurman E. Anderson and his
Command Sergeant Major engaged in conduct that may constitute
unlawful comand influence in violation of Article 37, Uniform

Code of Military Justice. .

We are concerned about this incident, not only because
fundarmental fairness requires strict adherence to the law
prohibiting illegal command influence, tut also because such
conduct undermines the perceptions of faimess of the entire
military justice system. If founded, such actions could
adversely affect several pending legislative and executive
proposals designed to provide commanders a more streamlined and
responsive military justice system. : :

Defense Appellate and Trial Defense attorneys are actively
pursuing the issue of unlawful command influence and will
- undoubtedly assert this. as an appellate issue in certain 3rd
Armored Division cases row pending review at the appellate level,
However, if the information contained in the attached statements
accurately portrays the nature and scope ‘of guidance .attributed
to MG Anderson and his Cammand Sergeant Major, additional action
may be reduired to effectively neutralize this problem. If
subordinate officers and nonconmissioned officers correctly or
erroneously believe that MG Anderson does not want them to
testify in behalf of an accused, prampt corrective action should
be taken to effectively place this perception permanently to
rest. Otherwise, subordinates could be hesitant to testify for
an accused even if the accused were to be tried in another

camané.
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gspecially troublesome are the disconnects between the
statesents made by General Anderson on 14 March 1983 and
t statements by members of the command. I have discussed

this aspect with the Deputy Inspector General, Major General
Robert B. Solamon, and he concurs in referral of this matter to
you far such inquiry and any corrective action or recomendations

you deem appropriate.

mis office has rot attempted to evaluate this information as
the 3rd Armrred Division has rot had the oportunity to provide

input thereto. Instead I have attempted to epress in detail the
reason for our concern while stressing that the information
provided to you is not the product of ‘a formal investigation by
this office. It seems fairer to all oconcerned and moce suitable

from the standpoint of speed and accuracy that this matter be
placed in your hands for resolution. 1 have informed Brigadier

General Ron Boldaway of this matter.
Sincerely, .
Bugh R. Overholt

Major General, U. S. Army
Acting The Judge Advocate General

Enclosures
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viraimiNl OF THE ARMY

0MY, CUSOPE, ace *° INTN ATMY
el ABVeLAT)

AP0 NIW TORE F0N0)

[ V)]
ATIDTON o :

20 October 1983

AEAJA

MEMORANDUM FOR CINC
SUBJECT: Allegations of Unlawful Command Influcnce by MG Anderson

4. MG Anderson on several occasions (April through December 1982) complainea to
officers and NCOs of his command of the inconsistency between forvarding court-
martial charges for GCR or BCD SPCH and then appearing as a charscter witness at
the trial to testify for retention.of the accused. CSM Haga, the comnand
sergeant asjor of the 3d Armored Division, in January 1983, in a List of do's
and don'ts, stated that good NCOs “don't stand before a court-martial jury ...
and state that even though the accused raped a wosen or sold drugs, he is still
a good soldier on duty."” When informed of Haga's Lletter, General Anderson
quickly and vigorously repudiated it (BLUE TAB A). .

2. It is, of course, unlawful for a commander to deter or inhibit members of
his command frop testifying favorably for an accused. Because the statement of
General Anderson and the command sergeant major raised the possibility of
unlavful influence, the Staff Judge Advocate, COL (then LTC) John Bozemsn,
scheduled aeetings between General Anderson and the defense counsel, and Maga
and the defense counsel. These meetings were recorded verbatim. At the neeting
he had with counsei, Gensral Anderson denied any {ntent to prohibit or
discourage defense testimony. - According to him, he was criticizing  the
inconsistency in forvarding charges and then later requesting retention. of the
jndividual. In other words, he felt that if a comaander believed an accused
soldier should be retatned then the mpistake was forvarding the charges in the
first place (BLUE TAB B). On the other hand, CSH Haga, in effect, adaitted thet
he was urong in saying what he said in the way he said it. When he realized
that he was wrong he rescinded that part of his letter (BLUE TAB C, Red Flag).

3. Two probless are presented by MG Overholt's letter: ‘(a) Unlawful commang
influence; (b} possible "disconnects between the statements pade-by General
Anderson on 14 March 1983 and subsequent statements by members of the command.”
I take this to be an allegstion that MG Anderson aay’have misrepresented to the
defense counsel the true tenor or intent of the various stateaments he had made
to meabers of his cozmand on the subject of testifying for accused in 3d Armored

pivision courts-sartial.

4. Analysis_and Discussion of Command 1nfluence: (a8) If General Anderson's
statements had the effect of depriving an accuseg of favorable testimony, this
would constitute unlawful comnand influence. Similarly, if in CSM Haga's letter
he was perceived as being 8 spokessan for General Anderson and this had the
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AEAJA . 20 October 1983
SUBJECT: Allegations of Unlawful Command Influence by M6 Anderson

effect of depriving an asccused of favorable testimony, this would  slso
constitute unlawful command Influence. This is so even though General Anderson
wight not have intended this to be the result. There can be unlawful command
§nfluence without any salign intent or sisconduct by the officer vho caused it.
It 1s the effect of the commander’'s statement and not what he fntended that
deterasines whethcr he unlawfully influenced o trisl.

(b) Undoubtedly some officers and NCOs perceived that General Anderson vas
telling thea not to testify for an accused (BLUE TAB D). These officers and
NCOs were untawfully influenced. They, in turn, ssy have unlawfully influenced
personnei.under them. Whether such influence affected the Legality of any trisl
depends on uwhether any of these individuals were going to testify and were

deterred from doing so.

(c) Others, including iamportantly the SJA, perceived that the criticisa by
General Anderson was directed not to the act of testifying but rather to the
forwarding of charges under circumstances where the forvarding cfficers desired
retention (BLUE TAB E, Black Flag). Interestingly enough, the only evidence
whether anyone was, in fact, Influenced or not in a particular case caae froa
CPT Datfron who stated he did testify for an accused after having been present
at one of General Anderson's briefings. The evidence then as to wvhether General
Anderson’s statement resulted, 4n fact, in unlawful command influence i3
equivocal. Sose may have been unlawfully influenced, others cbviously were mot.
1f a convicted soldier is to prevail on this issue on review, he will have to
show a reasonsble Likelihood that a potential witness was, in fact, deterred
froa testifying. Unlavful command influence "in the air”, so to speak, is not
sufticient to affect the Legality of cases now under review.

(d) There is no doubt, as noted above, that.sose officers and NCOs because
of vhat they perceived General Anderson to be saying were potentislly influenced
not to testify had they been inclined to do so. 6eneral Anderson must bear sose
responsibility for these misconceptions. He incorrectly assumed that the entire
schain of corasnd”, including NCOs, necessarily concurred in the decisfon to
forward charges. . He also assuned that there could not be & change of attituse
stter charges vere forvardeds Ffurther he did.not sake it clear enough what he
was concerned about; his presise, i.e., don't forward the case 1f "you desire

 retentién, was sound enough but he failed to express 1t _as clearly as hé should
have. Finally, he failed to appreciate the possible aisinterprstation of his
remarks and the "multiplier” effect that 1is often given by subordinates to

stateasnts made by general officers.

S. The statenents of CSM Hags cannot be explained away. He was wrong 4n what he
said and in the vay he said it.— He now realizes that and has taken steps to
correct ft. 1 am sure he has also learned & valuable lesson and will consult
the SJA before making further pronouncements on ailitary justice subjects.

Enclosure 18 page 2 of 4



217

AEAJA 20 October 1983
SUDJECT: Allegstions of Unlaviul Comand Influence by MG Anderson

6. Analysis and Discussion of Possible .Ineonsisnricy in General Anderson's
Statements. .

Ca) It does appear that there are discrepancies betueen what some officers
and NCOs perceived General Angerson to have said to them and what, several
sonths Later, te told the defense counsel he had said. It is {mportant to note
that General Anderson, in March 1983, was attempting to recsll sore or less
extenporancous resarks he had cade sonths earlier. It would neither be fair nor
reasonable to expect him to remeaber exactly what he had said or even the
precise contest in which he had said it. As pointed out above, the perception
of those who were st the various meetings varies considerably. 1If the only
statenents aveilable were those attached to General Overholt's letter, that
would tend to show {nconsistencies, whether or not intentional. Other
statements, equally or more credible, indicate that the tenor of General
Anderson's resarks was essentfally consistent with what he said later to the
defense counsel. 1 an strongly inclined to betfeve the latter. The $JA who
sade notes both before the April seeting and afterwerd states in the strongest
possible teras that General Anderson did not in any way attempt to discourage
people froa testifying for an accused. He also states that he heard General
Anderson talk on this subject on other occasions and that he always did so in
the same manner (BLUE TAB F, Yetlow Flag). ‘I know the $JA, COL Bozeman. He s
both knowledgeable in the law and 3 strong staff judge advocate.” He is not s
“yes man" in any way. 1 am convinced had he perceived General Anderson's
remarks as even slightly improper, he would have intervened, as he was invited
to do by the genzral, and would hsve cleared the misperception on the spot. It
is sy belisf, therefore, that General Anderson did nmot knowingly or otherwise
sisrepresent to the defense counsel the reazrks he had sade previously on the
subject of testifying at trial. He naturaily eephasfzed to thes the point he
had {intended to make and perhaps stated it scaewhat more clearly than he did at
those other asetings. This does not amount to finconsistent ststements of a

saterial nature.

N

(b) 1 do not mean to imply that the individusls who now state that General
Anderson was attespting to deter defense testimony are untruthful. 1 am sure
they are sincere. However, they all disclain remenbering General Anderson's

precise vords and are merely reporting their perceptions of his intent.

(¢) General Anderson has sin_c’e published a letter—niutinq his views on
the subject in the strongest possible teras (BLUE TAB G), This should clear w
finally and decisively what his vievs are on this subject. This letter should,
at least prospectively, end the probles that has arisen. . .
7. Based on the facts and the discussion presented, I recommend that:

ta) Mo further investigstion be directed.

M 1, in sy capacity es USAREUR Judge Advocate, discuss this case with
General Anderson in a “lessons learneg" format and point out to hin the
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AEAJA . 20 Octuber 1983
SUBJECT: Allegations of Unlawful Command Influence by MG Anderson .

necessity to carefully consider the diffirent'bos:ible interpretations thot can
be placed on remarks he makes about any subject as sensitive as aflitary

justice.

(c) That MG Anderson be directed to counsel CSM Haga for attempting to
deter potential . defense witnesses from testifying. Hogo should be further
directed by General Anderson to seek the advice of the Division SJA should ke
ever again feel the necessity to make pronounceaents on the silitary justice

systea. ‘
(d) That a copy of this memorandum be forwarded directly to The Judge
Advocate General. A copy should alse be sent, thru V Corps, to MG Anderson.

C(e) Letters to TJAG and General Anderson are attached as RED TADS A and B.

- ’ L .
A Ce(? 227. A‘l"-"‘f"‘-w‘} )
RONALD M. HOLDAWAY

Brigadler General, USA
Judge Advocate

St
Approve L bisapproved : See Me
C

“--Commander in Chief

9 Incl
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i k.
DEPARTMENT OF THE ARMY
OFFICE Of THE ASSISTANT SECRETARY
WASHINGTON, DC 203100103 -
e - 11 October 1985
: QBME Fn\,,‘

’ AcT-vn n a'( '

SUBSECT: ReEommenda

‘rhe Arny’ Board “for, the Cerectxon of Mxlit_ ry Records g
(ABCFR) has concluded its action. regard:ng the ctase of
and the resulting actions are currently gozng
through the ‘review process. As an action’ separate and apart
from the disposition of that cadse and as ‘the Chairman:-of-that
I am taking this opportunity to. bring: certain matters to.

Board,
ely grave,

your attention uhlch I consider e;

In approxu\atel
years as a member of the ABCMR-and,. with the retirezent of. Mr.

0liver Kennedy, I anm _now_the_senior member of that Board. oOf
the perhaps thousands of cases I have reviewed during this

- - period, I have never been so profoundly disturbed aver. any case
as I am over the .. . case.. Yol have been provided a copy of
the verbatim Hearing transcript and I-urge you to carefully
review this sworn testimony from-the view of the operation of
the Judge Advocate General Corps.:(JAGC) under-the leadership of
Major Generals Clausen and overholt and- the. actions of other

senior members o!‘ the JAGC-_ [P

The sworn testiiony of the appl icant ard the w&tnesses,
particularly_ that -of some Senier and high]y respected JAGC

ofﬂcers, painits 2 pletire’ of. f‘—_ T
A TJAG who tried to influance and direct the results

- of legal actioens to the point of compromising the e
integrity of attorneys' duties and the rights ot -
individual soldiers.
A Division Staff Judge Advocata who not only did not
properly advise his Division Commander, so as to
preclude “command influence" in legal matters, .but
actually participated in the matter of influence.
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" That same Division S3A was selected by the succeeding
TJAG to f£1i]) what is reputed to be the most i{mportant
Colonel's position in the JAGC, i.e., Executive to
TIJAG, was appointed_by TJAG to sit on a JAGC officer
promotion board, and was subsequently recommended for
promotion to Brigadier General. All of this took
place after he was supposedly investigarted by the .
USAREUR Judge Advocate, after he was severely
criticized for his actions by both the Court of
Military Appeals and the Court of Military Review, and
about whom one wWitness stated that he committed an act
which was "specifically prohibited by law”.
Conversely, the Chief of the Army's Defense Appellate
Division, who was charged with representing soldiers
on appeal who had been allegedly aggrieved by these
activities, was criticized by TJAG, at least he seems
to feel his OER so reflects.

That same former Division SJA, while serving as the
TIAG's Executive Officer, was at least perceived to be
uging his.position as rater of the chief of the JAGC
personnel office to his advantage in dealing with the
judges who were hearing the appeals in casas in which
. he was alleged to have participated in command

influence.

- The promotion board, te which this same former
- Divisjon -SJA.was.appointed by TJAG, involved reviewing
the records of JAGC personnel who had participated in
the appeal of cases in which allegations were made
about his former Division Commander and himself.

A JAGC officer personnel system, without the checks
and balances of the Army's regular officer personnel
system, which many senior JAGC officers seem to

believe is flawed.

This picture is one which, if accurate, should cause
serious concern to the Army's top leaders relative to the
Army's legal system and its leadership. If this picture is
inaccurate and. a matter of perception only, the perception can
be almost as damaging to Army integrity as fact.

It is difficult for me to comprehend how the two TJAGS
mentioned could have permitted the situation described by the
witnesses to exist. It is also difficult for me to comprehend
how Colonel Bozeman, with the investigaticn by the USAREUR
Judge Advocate, and the criticism by the Court of Military
Appeals and the Court of Military Review in hig file, could
hiave been selected for the position of Executive toc The Judge
Advocate General, been selected to sit on a JAGC officer
Promotion Board, and be recommended for promotion to General

Officer.
Enclosuze 19 page 2 rof
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I am rorally cenvinced of the honesty in the gworn
"\ testimony because of the reputation and integrity of the
witnasses, It was readily apparent that these senior JAGC

‘cfficers were:- -deeply troubled to. testify to the facts in this
case, yet seemed relirved to have a highly troublesoma area,
which has been festering and compounding for some six years,
come out in the open. Conseqguently, I st-cngly recommend a
complete’ investigation be conductad cf JAG activities involving
the 3rd Armored Division command influence cases, TJAG
oyganlﬁataon and operarions, the JAGC Officer Personnel and
promotion system;-and the current recommended JAGC General

- iofficer promotioen list

to

?T,nh<, X hase
- e oo Cha;rman
Arﬂy Board ‘or Cerectzon of Military Records. _

e
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