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THE EXERCISING OF MILITARY AND EXTRATERRITORIAL

JURISDICTION OVER CIVILIANS AND WAR CRIMES

by MAJOR EUGENE A. STEFFEN

ABSTRACT: This thesis examines the current state of military
and federal extraterritorial jurisdiction over offenses
committed in foreign countries by civilians accompanying the
armed forces and by former servicemen. The Criminal Justice
Reform Act of 1975 provides a solution to the presently
existing jurisdictional void in this area by creating
extraterritorial federal jurisdiction over citizens not
subject to the Uniform Code of Military Justice. Military

and federal jurisdiction under the Act are compared and
contrasted with a view toward delineating the areas of exclusive
and concurrent jurisdicticn. Changes in the extraterritorial
provisions of the Act are recommended to insure that
jurisdiction over offenses by former servicemen is obtained.
The thesis concludes by recommending policies and procedures
for determining whether the military or civilian authorities
should prosecute civilians in time of declared war.
Additionally, prosecution of civilians and former servicemen
for war crimes in the federal courts or by military commission
is advocated.
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I. Introduction

Ceongress greatly expandea the exercise of court-martial
jurisdiction over civilians in 1330 with the enactment of the
Uniform Code of Military Justice. Under this reforwm legis-
lation, civilians serving with, employed by, or accompanying
the armed forces overseas, and former servicewen charged with
committing serious offenses while on acztive duty were made
subject tc ccurt-martial jurisdiction. Within five years
after enactment of the Code, however, the United States
Supreme Court began to hold the provisions extending court-
martial jurisdiction over civilians unconstitutional. The
effect of these Supreme Court decisions was to 1limit the
exercise of court-martial jurisdiction over civilians and
former servicemen who com:itted offenses outside of the
territorial Jjurisdiction of the United States.

Since these Supreme Court decisions were handed down
during the late 1950s and early 1560s, the military autnorities
have been unable to exercise criminal jurisdiction over
civilians accompanying the armed forces overseas or former
servicemen who committed offenses overseas. Nor have the
federal authorities been able to prosecute overseas offenders
because the federal crimina. code generally dces not apply to
crimes com:itted in foreign jurisdictions. The events at

My Lai served to hignlight the seriousness of the juris-



dictional void created by the Supreme Court decisions in

this area. The inability to prosecute the soldiers involved
at My Lai who had been discharged or released from active duty
was widely publicized. As one former soldier indicated on
network television, there was no need to fear prosecution for
his actions at My Lal because he was no longer in the military
service.

The inability of either the miiitary or federal authorities
to prosecute former servicemen for criminal offenses committed
while on active duty overseas is not new. The problem pre-
dates the Uniform Code of Military Justice as deronstrated
by the case of In re Lo 22123.2 In Lo Dolce, American
soldiers operating behind German lines in Italy were charged
with murdering an American officer and placing his body in a
lake where it was not discovered until 1350. The soldiers
accused of the crime could not be grosecuted under the
Articles of VWar because they haa been discharged from the
service.

In Hironimus v. Durant,5 a WAC officer was convicted by

general court-martial of the theft of jewelry from Kronberg
Castle which belonged to Prince Wolfgang of Hesse and

Prince August Wilhelm of Prussia. Her terminal leave was
terminated only twc days prior te the date ske would‘have

been released from active duty. Had she been released, it

is doubtful if jurisdiction over her could have been obtained.

“hile overseas military comianders are responsibtle for



tihie prosecution of military offenders, they alisc are con-
cerned with tke conduct of civilians serving with, employed
by or accompanying taeir commands. However, the lack of
court-martial or federal jurisdiction over civilians accom=-
panying the armed forces overseas prevents military ccmmanders
from initiating criminal proceedings when civilians with
their commands have committed offenses. ‘When no other
criminal jurisdiction over civilians has been available,
military authorities have resorted tc the use of military
commissions in times of war and occupation. The military
commission, however, provides no criminal sanctions in

time of peace.

The Criminal Justice Reform Act of 1975? with its pro-
visions for extraterritorial Jjurisdiction over civilians
accompanying the armed forces, will provide a solution to the
prcblens created by the Supreme Court decisions limiting
aourt-martial jurisdiction. The passing of the Act will
resolve many of the problems involved in the extending of
federal jurisdiction cover civilians and former servicemen
who commit criminal offenses overseas. The Act, however,
does nct address the problem of determining what agency
is responsikle for prosecuting civililans accompanying trne armed
forces overseas in time of war cr former servicemen cnarged
with war crimc:o.

The armed forces should formulate a policy now for the



exercising of wartime court-martial jurisdiction over
civilians in conjunction with the progoscd federal extra-
territorial jurisdiction. Little time to devise a functional
policy will exist should there be a need for implementation.
Additionally, a policy concerning the prosecution of Americans
accused of war crimes is needed.

Before such policies can be determined, it is necessary
to understand the present extent of miiitary Jjurisdiction
over civilians and the extent of military and federal extra-
territorial jurisdiction under The Criminal Justice Reform
Act. To gain the reguired understanding, this article reviews
the process by which court-martial jurisdiction has been
limited in three different areas. These areas are the
jurisdiction over civilians accompanying the armed forces
overseas in time of peace, in time of war, and former service~
men charged with committing offenses while on active duty
overseas. Additionally, the judicially approved use of the
military comeission 1s examined because of its possible
erployment in occupied territory and as a means to prosecute
war crimes when no other adeguate forum exists.

Military and federal extraterritorial jurisdiction after
passage of The Criminal Justice Reform Act is compared and
contrasted with a view toward the effect of the Act on
existing military jurisdiction. The areas of exclusive and

concurrent jurisdiction are delineated. A policy for the



armed forces is recommended in regard to the wartime pro-
secution of civilians when concurrent jurisdiction exists
under the new Act. Adaitiocnally, a policy concerning the
prosecution of Americans accused of war crimes is reconmmended.

In an effort to avoid a failure to obtain jurisdiction
over former servicemen because of subsegyuent unintended
interpretation of the extraterritorial provisions of the Act,
& change in tle language of the provision is recommended.
Inplerentation of the changes ana the policies recomrended
will clarify when military jurisdiction exists over civilians
and formér servicemen and will assist the wartime commancer
in determining when to exercise court-martial jurisdiction

over civilians and when to seek prosecution under the new Act.

II. Refinement By the Judiciary

A. Former Servicemen
The reduction of court-martial jurisdiction over civilians

under trke Uniform Ccde began in 1855 with the Supreme Court's

5

decisicn in United States ex rel. Toth v. Quarles. In

Toth, the accused was honorably discharged from thke United
States Air Force on December 8, 1952. Four months after his
discharge he was charged under Article 3(a) of the Uniform
Code of Military Justice6 with the premeditated murder of a

Korean natiocnal and conspiracy to commit murder while on active



duty with the Air Force in Korea. Article 3(a) of the Code
provided court-martial jurisdiction overlformer servicemen for
certain serious offenses committed while on active duty if

no federal or state jurisdiction existed.

Ee subseguently was arrested by Air Force police at his'
place of employment in Pittsburgh and returned to Korea.
4 petition for habeas corpus was fthnen filed in his benalf
and the Supreme Court granted certiorari after relief was
denied by the Corrt of Appeals.

The Government contended thkat Article 3(a) was a valid
exercise of the power granted Congress by Article I, 58,
clause 14 of the Constitution "To make Rules for the Govern-
ment and Regulation of the land and naval Forces,'" as supported
by the Necessary and Proper clause.7 The Court, however,
found that Article I restricted court-martial jurisdiction
to only those "actually members or part of the armed forces"
and that any such extension of court-martial jurisdiction to
former servicemen would be an encroachment on the jurisdiction
of the Article III courts.8 The Court then held that Congress

could not subject civilians like Toth to trial by court-martial.9

B. Peacetime Jurisdiction over Civilians Overseas
Two years later the Supreme Court further reduced the
jurisdiction of courts-martial over civilians with iis decision

in the case of Reid v. Covert.10 The decision resulted from




the general courts-martial convictions of two dependent wives
of murdering their servicemen husbands in England and Japan.
Jurisdiction in both of these courts-martial was asserted
under Article 2(11) of the Code which in part provided for
court-martial jurisdiction over a person accompanying the
armed forces outside of the United States.12 The Court was
unable to enter a majority opinion, but rather issued three
opinions disapproving ccocurt-martial jurisdiction in these
cases.

The opinion of Justice Black, in whkich three other
Justices Joined, concluded that dependents accompanying a
serviceman abroad are not members of the "land and naval
Forces" and, therefore, they do not lose their civilian
status and their right to trial by a civilian forum.l5
Justice Frankfurter, ccncurring, conciuded that in view of
the protections of Article III and the Fifth and Sixth
Amendments, Article I does not justify '"the exercise of courte
martial jurisdiction over civilian dependents in time of peace.'
Justice Harlan also concurred in the narrow result that
Article 2(11) could not be constitutivnally applied in a
capital case to the court-martial of civilian dependents of
servicemen overseas in peacetime.15

In 1960 the Supreme Court examined the remaining vortion

of Article 2(11) in the companion cases of Kinsella v. United

States ex rel. Singleton.16 Grisham v. Hagan,l7 and McElroy v.




United States ex rel. Guagliardo.18 In Singleton, the Court

was presented with the direct appeal of a petition for habeas
corpus on behalf of Mrs. Joanna &. Dial whce had been con-
victea along with her soldier husband by a general court-
martial in Germany of the voluntary manslaughter of one of
her children. The Court concluaed that inasmuch as it
previously had held in the Covert decision that the Necessary
and.Proper Clause cannot expand Clause 14 sc as to include
prosecution of civilian dependents for cagital crimes, neither
can it expand Clause 14% to include their prosecution for non~
capital offenses.19 The Court held that Mrs. Dial was pro-
tected by the provisions of Article III and the Fifth and
3ixth Amendments and that, therefore, she could net be
constitutionally prosecuted by court—martial.ao

In Grisham v. Haganalwthe Court considered the habeas

corpus petition of a civilian employed by the Army in France
whko had been charged with. premeditated murder. The accused
was convicted by a general court-martial of the lesser in-
cluded offense of unpremeditated murder. The Court held that
this case was also controlled by the Covert decision inasmuch
as there was no distinction between a civilian employee
charged with a capital offense and a civilian dependent

Ny - 2e
charged with a capital offense.

jO]

The Court completed the nullification of Article 2(11)

by considering its applicability to non-capital offenses



comuitted by civilian employees overseas in McElroy v.

25 b

United States ex rel. Guagliardo ~ and Wilson v. Bohlender,

The Court found that these cases were controlled by the

decisions in Singieton and Hagan and, therefore, held that

the trial by court-martial of such civilian emrloyees for
noncapital offenses was unconstitutional.25 The entire line

of Supreme Court decisions concerning military jurisdiction
over civilians demonstrates that the subjecting of civilians to
court-martial jurisdiction in peacetime was beyond the con-
stitutional power of Congress to makxe rules for the regulation

of the armed forces.

C. Wartime Jurisdiction Over Civilians
Judicial review of jurisdiction over civilians "in time
of war" was provided by the United States Court of Military

Appeals in the case of United States v. Averette26 decided in

April 1970. This decision reduced military jurisdiction
under Article 2(10) of the Code which specifically provides
for time of war jurisdiction over "persons serving with or

e?

accompanying an armed force in the field." In Averette,
the accused was a civilian employee of an Army contractor
in Vietnam. He was convicted by a general court-martial
at Long Binh, Vietnam, of conspiracy to commit larceny and

attempted larceny of 36,000 United States Government-owned

batteries. The court, after recognizing the delicacy of



extending court-martial jurisdiction over civilians, con-
ciuded that the words "in time of war'' meant, for the purposes
of Article 2(10) of the Code, "a war formally declared by
2 . . .

Congress." 8 The court noted that the Vietnam conflict was
s s . 29 - s ;

a major military action, but that nothing short of a
formal declaration of war would satisfy the definition of
war, ''at least in the sensitive area of subjecting civilians
w50
to military Jjurisdiction.

The definition of "in time of war" often has depended

on the purpose for which the term was used and what juris-
diction was making the determination. Areas of the law
where a definition of "in time of war" has been needed include
litigation inveolving life insurance and the seizure and

31 The legislative history of the

destructiocn of shipping.
Code reveals that there was no ciscussion of the meaning of
the phrase "in time of war'" in either the House or Senate

Committee reports, nor was there any discussion concerning

32

the same during Congressicnal debate. The court in Averette
acknowledged that it previously had found the Korean con-
flict to be a war in connection with the severity of tge
sentence that could be imposed for certain offenses in time

=

of war.BJ The court also noted that in United States v.

Anderson34 the Vietnam conflict had been found to be "in time
of war" for the purposes of suspending the statute of limitations

for desertion and absence without leave offenses. The court

10



distinguished these cases, however, as involving military

personnel and military offenses, wiile the Averette decision
invelved "the constitutionally delicate guestion of military
jurisdiction over civilians."35

The court thereafter relied uvon Averette in the case

of Zamora V. Woodson36 decided in May 1970. Zamora was

charged with 56 specifications alleging violations of a

general regulation concerning the purchase of money orders in
Vietnam. Jurisdiction was premised on Zamora's status as

""a United States civilian, a person serving with or accompanying

57

the Armed Forces in the field in time of war.' Zawora filed

with the Court of Military Appeals an "Appeal from Denial of

38

Extraordinary Relief" after a military trial judge had denied
his regquested relief. The court, addressing only the one
issue, held that the Averette decision controlled in this
case and dismissed the charge and specifications vending
against Zamora.39

The United States Court of Claims also applieda Averette

in Robb v. United States.4o In Robb the administratrix of

Robert J. Poor, a deceased civilian employee of the United
States Navy in Vietnam, atteumpted to recover a 5,000 fine
imvosed upon Poor as the result of a 1963 conviction by
general court-martial of using military postal facilities to
import diamonds into Vietnam and of postal money order

violations. This conviction was affirmed by the Navy Board of

11



Review and Poor did not petition the United States Court of
Military Appeals. The Court of Claims, acknowledging the
spectial comgetence of the Court of Military Appeals, spe-
¢ificaily followed the Averette decision and held that the
phrase "in time of war" in Articie 2(10) refers to a state of
war forrally declared by Congress and that without such a
declaration a court-martial has no jurisdiction over a
civilian who is "serving with or accompanying an armed force
in the field."q'l The Court of Claims found the court-
martial that convicted Poor had no jurisdiction over him and
allowed the plaintiff to recover the fine imposed on Poor.42

Prior to Averette, jurisdiction under Article 2(10) had

been challenged in Latney v. Ignatius.45 Latney involved

the appeal of a United States District Court's dismissal of a
petition for writ of habeas corpus which eventually was decided
in the context of to whom Article 2(10) applied, rather than
the nature of the conflict tc wkich it applied. Latney, an
Able-bcaied seaman of the United States Merchant Marine, was
convicted by a general court-martial in February 1968 of the
unpremeditated murder of another American merchant seaman in

a bar in DaNang, South Vietnam. The court, recognizing '"the
spirit of O'Callahan,qq and of the other Suﬁreme Court

45

precedents there reviewed' determined that Article 2(10)
is not to be viewed so expansively as to reach a civilian

seaman emplcyed by a civilian shipping cowmpany in no closer

12



proximity to the armed forces than teing in port for a short
period while still living on his ship under the disciplire of
his civilian captain.

While the Supreme Court has not had occasion to rule on
the application cof the Uniform Coae to civilians during a
time of war, the Court of Military Appeals has now limited
court-martial jurisdiction over civiiians to only a time of
declared war, The limitation has the effect of placing
civilians serving with or accompanying our military forces in
combat areas in the same category as they would be in a
peacetize envirconment if no declaration of war exists. The
net reéult of Averette and the Supreme Court decisions
dealing with civilians accompanying the armed forces in time
of peace is a substantial narrowing of the Code's provisions
for extending a forum of extraterritorial jurisdiction over
American civilians in close proximity to our armed forces

overseasg.

IITI. The Current Status of Military Jurisdiction

Over Civilians Overseas

The current state of the law in the aréa of military
jurisdiction over civilians must be understood before solutions
can be devised. Presently, military jurisdiction over
civilians can potentially be exercised by means of trial by

court-martial in time of declared war and trial by military

13



commission. Court-martial jurisdiction is created by statute
while the source of military commission jurisdiction is

derived from the inherent war-making powers of the Government.

A, Violations of the Code
Court-martial jurisdiction over civilians under the Code
historically may be viewed as falling into three categories.
These are jurisdiction over civilians accompanying the armed
forces overseas during peacetime, jurisdiction over former

servicemen, and jurisdiction over civilians in time of war.

1. Article 2(ll)--Jurisdiction in Time of Peace

The decisions of the Supreme Court in Covert and in the
subseguent cases hold that Article 2(11) of the Code can no
longer constitutionally be appliea to obtain court-martial
jurisdiction over civilian dependents or civilians serving
with, employed by, or accompanying the armed forces outside
the United States. Unless an offense committed by such a
person is one of those for which there presently exists
extraterritorial federal jurisdiction, no jurisdiction by
any court in the United States will lie. The offender will
eifher be prosecuted by another nation thnat can exert juris-

diction or will escave prosecution altogether.

2., Article 3(a)-~Jurisdiction over Former Servicemen

The decision of the Supreme Court in Toth also. leaves the



Executive Branch without the means to prosecute former

service personnel for most viclations of the Code ccmmitted
while on active duty in a foreign Jjurisdiction. Prosecution
would be possible only if the offense also constituted a
violation of the United States Code that applied extra-
territorially. Another possibility would be where the offense
constitutes a war crime and jurisdiction can be found under

Article 18 of the Code or in a military commission.

3, Article 2(10)--Jurisdiction in Time of vwar

The court-martial jurisdiction of persons serving with or
accompanying an armed force in the field pursuant to Article
2(10) has been restricted in regard to what constitutes a
"time of war'" by the Averette decision. Nevertheless, a
close scrutiny of the cases dealing with this provision of the
Code and prior Suprerme Court cases dealing with Article 2(11)
leads to a reasonable conclusion that such jurisdiction
continues to exist during a war formally declared by Ccngress.
The Court of Military Appeals in Averette reviewed all of the
important Supreme Court decisicns disapproving the trial by
court-martial of persons not members of the armed forces. The
court reascned that since

all of these decisions covered offenses occurring in

pericds other tnan in time of war, thkey do not con-

stitute authority that even in time of declared war

courts-martial have no jurisdiction to try those who are

not members of the armed forces, regardless cf the

connection between tneir offenses and the objectives of
military discipline.47



The court further found nothing in the 0'Callahan opinion

froz which to conclude that "a civilian accompanying the

armed forces in the field in time of a declared war is

. . 48 .
invulnerable to trial by military courts' since the decision
involved an active duty serviceman. The court also noted

that the Latney decision was based primarily on the absence of

a connection between the accused and the armed forces rather

4

Néd

than on whether a time of war existed.
The court, however, while finding no authority in
previous‘cases to preclude wartime court-martial juriediction,
specifically refused to exyress an opinion on the constitutional
issue of whether Congress could provide for court-martial
jurisdiction over civilians accozpanying the armed forces. in
the field in time of declared war.so
The Averette decision in effect only postpeoned resclving
the issue of to what extent Congress can provide court-
martial jurisdiction over civilians in time of war. Judicial
apvroval of the authority of Congress to provide wartime
court-martial jurisdiction over civilians must be found in
earlier decisions. The Supreme Court in Covert noted that
there previously had been a number of federal court decisions
upholding the military trial of civilians performing services
for the armed forces in the field during time of war and
that the justification for such jurisdiction rests on the

l .
Government's "war powers."5 The Supreme Court went on to

16



state that
in the face of an actively hostile enemy, military
commanders necessarily have broad power over persons on
the battlefront. From a time prior to the adoption of
the Constitution the extraordinary circumstances present
in an area of actual fighting have been considered
sufficient to permit punishment of some civilians
that area by military courts under military rules.
In a footnote to the decision the Court stated its belief '"that
Art. 2(10) sets forth the maximum historically recognized
extent of military jurisdiction over civilians under the

w22 The Court in McElroy dis=-

concept of 'in the field®'.
tinguished the military trials of civilians during the Rev-
olutionary Period because they occurred auring a period of
war, |

Bven though the Supreme Court has not reviewed a
conviction under Article 2(10), the necessity of that
provision of the Code has been recognized. The comments of
the Court in Covert and McElroy and the precedents established
by the many decisions of the lower federal courts in uphclding
convictions of civilians in the field in time of war prior to

55

the existence of the Code is a definite indication that
Article 2(10) court-martial jurisdiction continues to exist
in time of declared war,

The distinction between time of peace and time of war

made by the Supreme Court in Covert and McElroy confirms the

opinion of the Court of Military Appeals that these decisions

17



were not meant to effect the jJjurisdiction c¢f courts-martial
under Article 2{(10). The fact that Article 2(10) has neither
expressly been overruled nor subjected to judicial criticism
in other opinicns attests to its continuing validity as a

necessary exercise of Congressicnal war powers authority.

B. Military Commission~~The Commcn-law war Court

In time of war civilians can be tried by court-martial or
military commission. Civilians also can be tried by military
commissions in areas under military occupation., Although the
use of the military commission is limited to time of war
or occupation, it does provide an alternate source of
criminal jurisdiction over civilians overseas. Use of the
military commission by the United States began in 1847 when
American military forces occupled portions of the territory
of Mexico. At that time various military comu:anders convened
military commissions to try individuals charged with offenses
that generally could have been tried in the c¢ivil courts had
they been functioning.56 The military commission has coﬁtinued
to be recognized and sanctioned by the Jjudiciary from the time
of its earliest use through World &ar II and the occupations
that followed.

Authority for the establishment of the military commission
derives from the war powers vested in Congress by Article I,
6,57

8 8, clause 1 and clauses 11 through 1 and by Article I, 8 8,

18



clause lO,58 which confers upon Congress the power to

"define and punish--Offenses against the Law of Nations." This
authority alsoc is considered to derive from the power of the
President as Commander-in-Chief of the Nation's armed forces

29 The authority

as provided by Article II, B 2, clause 1.
is defined as

the same as the authority for the making and waging

of war and for the exercise of military government and

martial law. The commission is simply an instrumentality

for the more efficient execution of the war powers

vested in Congress and the power vested in the President

as Commander-in-chief in war.
While Congress has on occasion provided for the trial of
certain offenses by military commission, the President and
subordinate military commanders usually have been the
authority for the establishment of such tribunals. Because
the military commission has no statutory basis it has been
defined by a Judge Advocate General of the Army as '"our
common-law war court."61

The trial of violators of the law of war and the trial of
those not subject to the Articles of War or the Uniform Code

of Military Justice in areas where the civil courts were not

functioning have been the two primary uses of military commissions.

1, Vioclations of the Law of War
By Enemy Belligerents
The Supreme Court approved the use of military commissions

to try and punish enemy belligerents charged with violatio»s

19
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of the law of war during world war II in Ex parte QuirinO

and In re Yamashita.

Ex parte yjuirin arose as the result

of the apprehension of the petitioners after they had entered

this country from German submarines at Long Island, New York,

and Ponte Vedra Beach, Florida,

during June 1942. Each of the

petitioners had been born in Germany, but had lived in the

United States.

All of the petitioners were citizens of the

German Reich except one who contended that he was a naturalized

citizen of the United States.

who were carrying explosives and incendiary devices,

Upon landing the petitioners,

buried

their German Marine Infantry uniforms and proceeded to

various points within this country before they were subse-

guently aprrehended by federal agents.

The President appointed a military commission to try

the petitioners for offenses against the law of war and the

Articles of war in conjunction with a proclamation of the

same date which provided that such offenders of the law of

war would be subject to the jurisdiction of military tribunals.

The proclamation alsoc denied tnose persons access to the

¢ivilian courts.

The petitioners contended that the

Fresident was without the authority tc order their trial by

military tribunal and that they
the civilian courts inasmuch as
in New York and Florida at that

In denying the petitioners

the Constitution conferred upcn

20

were entitled to trial in
these courts were functioning
time.

the Court noted that

relief,

Congress the power to '"define



and punish...offenses against the Law of Nations”64 and that
Congress had recognized the military commission appointed by
military command by the authorization of such tribunals in
the Articles of War.65 In adaition, the Court noted that it
had "from the very keginning of its history" recognized and
applied the law of war as a part of the law of nations.66

For these reasons, the Supreme Court found that the
Constitution and its Amendments did not preclude trial by
military commission of any person, whether alien or citizen,
who had "violated the law of war applicable to enemies."67
Furthermore, the Court found that the petitioners were not
entitled to a jury trial because of the nature of their coffenses
and not because of their status as aliens.68 The Ccurt held
that the acts of the petitioners constituted offenses against
the law of war which could constitutionally be tried by
military commission.69 The Court, hdwever, refused to define
the ultimate boundaries of the jurisdiction of military
commissions.

The second case, In re Yamashita,7l arose at the con-
c¢lusion of hostilities in World War Il. General Yamashita,
prior to his surrender on September 3, 1945, had been the
Commanding General of the Fourteenth Army Group of thg
Imperial Japanese Army in the Philippine Islandes. On
September 25, 1945, he was served with charges alleging his
violation of the law of war in that while acting as a

comrander of Japanese armed forces in the Philippine Islands

21



he "unlawfully disregarded and failed to discharge his duty
as (a) commander to contrcl the coperations of the members of
his command, permitting tnem to commit brutal attrocit:i.es....”72
Yamasiita was tried by military commission of five Army
officers appointed by the Commanding General of the United
States Army Forces, Wwestern Pacific, ana on December 7, 1345,
he was found guilty as cnarged and sentenced to death. General
Yamashita applied to the Supreme Court of the Commonwealth of
the Philippines for writs of habeas corpus and prohibition,
After being denied relief he petitioned the United States
Supreme Court for review contending that a military commission
could not be lawfully convened after cessation of hostilities
and that the authorized procedure of the comrission deprived
him of a fair trial in violation of the due process clause
of the Fifth Amendment.‘73
The Court found that military commissions are courts
whose rulings and judgments are subject to review only by the
military authorities.74 Therefore it considered only the
lawful power of the military commission to try the petitioner
for the charged offense.75 The Court then reaffirmed the
principle that a military commission éppointed by a military
command had been recognized by Congress as an appropriate
tribunal for the trial of violations of the law of war.76
As to the first contention, the Court determined that the power

of military tribunals to try violations of the law of war does

not cease to exist until such time as peace has been pro-
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w77 The

claimed by the "political branch of the governmwent.
Court observed that many offenders cannot be apprehended and
held to account for their actions until hostilities have
ceased.'?8

In addition, Yamashita contended that the commission
admitted, over objection, opinion evidence, hearsay, and
depositions contrary to the Articles of War. The Court held
that petitioner as an enemy combatant was not subject to the
Articles of “ar and the éémmission was not obligated to follow
the rules of evidence and procedure provided by the Articles.79
The Ccurt found the procedure of the commission tc be that

determined as appropriate by the convening military command.

In addition to the Court's decision in quirin andg

Yamashita, the decision of Johmson v. Eisentrager,81 decided
in 1950, also recognized the ''Wwell-established" jurisdicticn
of military commissions to punish those guilty of offenses
against the law of war.82 In Eisentrager, the petitioners
were German nationals convicted by an American military
commission in China of violating the laws of war by engaging
in continued military activity against the United States
after the surrender of Germany.a5 Subsequent to conviction,
the petitioners were repatriated to Germany to serve their
sentences. Tke Court founa no right on their part to the
writ of habeas corpus inasmuch as they were enemy allens who
had not been within the territorial jurisdiction of the United

. . ... 8
States at any relevant time during their captivity. Thn



guirin, Yamashita ana Eisentrager decizions are significant

primarily because they clearly establish that bcocth aliens and
citizens who violate the law of war as enemy kelligerents or
combatants are constitutionally subject to trial by military

commission.

2. Commission Jurisdiction Over Civilians

Clearly, enemy beiligerents and combatants can be tried
by military commissions for violations of the law of war. The
use of the military commission to try civilians who are not
considered belligerents is a more difficult guestion. Outside
of the area of martial law, the United States has nsed the
commission primarily in furtherance of its duties as the
geverning power in occupied territory. The Supreme Court
reviewed the constitutionality of military ccommission
jurisdiction over civilians in an occupied area in the post
sorld War II decision of Madsen v. Kinsella.85

In Madsen, the accused, a native-born citizen of the
United States, entered the American Zone of Occupied
Germany in 1947 as the dependent wife‘of an Air Force cfficer.
In October 1949 she was arrested and charged with the murder
of her husband in violation of the German Criminal Code. The
following February she was tried and convicted ¢f the charges
by The United States Court of the Allied High Commission for
Germany, Fourth Judicial District. Thke conviction was affirmed

by the Court of Appeals of the United States Courts of the
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Allied High Commission for Germany. These courts were composed
of civilians who were appointed by a United States Military
Governor. ©She subsequently petitioned for a writ of hsbeas
corpus and after relief was denied by the lower courts,

the Supreme Court granted certiorari.

The Supreme Court found that because Congress had not
attempted to limit the President's power, his authority as
Commander-in-Chief "appears'" to incliude the power in time of
war to establish and determine the Jjurisdiction and procedure
of military commissions and other tribunals of like nature
in territory occupied by the armed forces of the United
States.86 The Court further noted that the autaority can
extend beyond the termination of actual hostilities because
the President also has the additional reéponsibility of
87

governing any territory occupied by our forces and because

the "law of war'" includes the power and duties of an cccupying

o le)

force.gé This obligation is consistent with Article 43 of the
Hague Convention No IV89 which provides that the cccupying
power is to take the necessary measures to restore public order
and safety.

The Court found the Military Government Courts to be a
part of the military government established by the President
as Commander-in-Chief. As occupation courts in the nature of
military commissions, they derived their authority from the
Presidentgo and, therefore, had jurisdiction to try the

91

petitioner.
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Because the Court decided Madsen five years prior to the
decision in Covert, it was assumed that a general court-
martial would also have had Jjurisdiction over Mrs. Madsen
pursuant to a provision of the Articles of war similar to
Article 2(11) of the Code.92 41thougk the dissenting opinion
in Covert addresses the similarity of the status of the
accused and offenses in the two cases,93 the majority
opinion only notes thaﬁ for other than those subject to the
Code, the civilian courts normally have the power to try
persons charged with crimes against the United States.94
The opinion contrasts the jurisdiction of military cocurts
with that of the civilian courts by defining "the jurisdiction
of military tribunals as a very limited and extraordinary
jurisdiction" derived from Article I, 8 &, which is only a
narrow exception to the preferred civil trial.95

The language of the Covert opinion can lead to a
suestioning of the continuing validity of Madsen inasmuch as
both cases ccncerned military jurisdiction over United States
civilians. The defendents in both Madsen and Covert were
dependent wi?es of servicemen. The primary difference between
the two cases was the status of the territory where the
military forces were located. However, the Court in a foot-
note to the Covert decision distinguished Madsen because it
concerned a trial in an occupied territory which was being

governed by our military forces.96 The footnote further



acknowledged that in occupied territory a military commander
can establish military or civilian comsissions with juris-
diction over everyone within the area of occupation.97
Further Supreme Court recognition of the Jjurisdiction of
military commissions in occupied territory was provided by

the decision of Wilson v. Bohlender.96 In Wilson, the

petitioner was a civilian employee of the Army in Berlin who
had been ccnvicted by a general court-martial of sodomy.
Jurisdiction hac been invoked under Article 2(11) of the Code.
The petitioner challenged the Article 2(11) jurisdiction as
being unconstitutional. The Government responded by contending
that he was subject to military government jurisdiction becausé
the offense occurred in the United States Area of Control in
west Berlin. The Court, as indicated in a footnote to the
decision, rejected the contention because this theory of
jurisdiction had not been relied upon by the court-martial
or the Court of Military Appeals.99 Thus as late és 1957 the
Supreme Court recognized the jurisdiction of military commissions
over all persons in occupied territcry and at least noted
the existence of such Jjurisdiction in the 1960 ﬁilggg dec;sion.
In 1967 the jurisdiction of military commissions was
recoghized by the United States Court of Appeéls for the

District of Columbia. In Rose v. McNamara,lOO a naturalized

United States citizen residing on Ckinawsa wnho was the pro-

prietress of a local business known as the Tea House August
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Moon, was convicted by a jury in a cocurt of the civil
administration of evading taxes imposed by the Ryukyuan
legislature. A local appellate court affirmed the conviction
and Rose brought suit in United States District Court seeking
a declaratory judgment that her conviction was a nullity.
After being denied reiief in that court she appealed.

The Court of Appeals noted that the Ryukyu Islands,
which included Okinawa, had been taken and occupied by United
States armed forces in the last days of iworld war II. The
Treaty of Peace between Japan and the Allied Powers provided
that the United States would exercise all power of administration,
legislation and jurisdiction over this territory.lol FPursuant
to the treaty, President Eisenhower issued an executive order
providing for the government of the Ryukyus. This crder
provided for a civil administration with a system of trial and
appellate courts with both civil and criminal Jurisdiction
over American citizens. Because of concern with the Covert
decision, a 1963 ordinance of the civil administrastion
provided for grand jury indictment and petit Jury trial for
criminal defendants in these courts.102

The Court of Appeals affirmed the District Court in
denying relief by noting that the Supreme Court's decision in
Madsen '"recognized an extensive power in the Fresident,
absent Congressional provision, to set up special tribunals

103

in occupied foreign lands to try American citizens for crime."
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The Court of Appeals decision noted that thne suprexe Court

had previously held this power could survive the cessation of

hostilities and even a treaty of peace if necessary for ''the
104

occupyling power to discharge its responsibilities.”

It is reasonable to assume from Madsen and Rose and the

comments of the Supreme Court in the Wilson decision that the
military commlssion as established by Congress or by tne
authority of the President as Commander~in-Chief ccntinues to
exist as a constitutional tribunal. The Jjurisdiction of the
military commission has been approved by the Supreme Court |
over all versons in the territory of a belligerent occupied by
United States armed forces, either during hostilities or during

a subseguent occupation.

3., Nar Crimes By Persons with the Armed Forces

Clearly military commission jurisaiction exists over all
persons in occupied territory and over all persons whc violate
tne law of war as enemy belligerents or combatants. A wmore
difficult guestion is raised by viclations of the law of war
by those serving with the armed iforces of the United States.
There exists very little legal precedent in this area,
primarily because the vast majority cf offenses that cculd be
considered war crimes have been prosecuted under the Articles
of wWar or the Uniform Code of Military Justice. For example,
Lieutenant Calley could have been charged with war crimes, but

was prosecuted instead for violations of the punitive articles
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of the Code.105

However, since Toth, prosecution under thke
vunitive articles of the Coae is no longer possible once a
serviceman is discharged or released from active duty.
Additiqnally, under Averette, a civilian serving with the armed
forces in combat can be prosecuted for a violation of the
punitive articles only if the conflict constitutes a declared
war. dJurisdiction must, therefore, be found elsewhere for

war crimes committed by those not subject to the Code.

The duty to prosecute military personnel and United
States citizens serving with the armed forces for violations
of the law of war long has been recognized and sanctioned by
the ccurts. Colonel Winthrop, as early as 13886, listed
officers and soldiers of the army, or persons serving with it
in the field as persons subject to prosecution for vioclations
of the law of war.106 More recently, Congress recognized
trial by court-martial and nilitary commission for violations
of the law of war by including Articles 18107 and 21108 in
the Uniform Code.

International obligations also impose a duty upon thei
Government to prosecute personnel serving witn tne armed
forces for war crimes. FEach of the four Geneva Conventions
for the Protection of &ar Victims of 12 August 1949109 reguire
the Higl Contracting Parties tc enact legisiation necessary to
provide effective penal sanctions for persons who have committed,

. 10
or ordered committed, grave breaches of the Conventions.

30



Additionally, each High Contracting Party is required tc bring
such persons befcre its own courts or to hand suchk persons
over to ancther High Contracting Party for trial.lll The
United Natiops Economic and Social Council Resolution of
18 May 197311& regquires war crimes and crimes against
humanity to be investigated and those accused of such acts
to be subject to trial. The Resolution also calls for
international cooperation in bringing offenders to jJjustice
and prohibits legislation or other action which is prejudicial
to the imposed obligatiocns. If the United 8States is to honor
these international obligations, the means to prosecute
violators of the law of war within the armed forces must be
developed.

Another factor tc be considered in the case of grave
breaches of the Geneva Conventions is that violators are
subject to prosecution before the courts of any High Con-

113 Failure to

tracting Party regardless of nationality.
take action to prosecute offenders within the military
forceé invites otner nations who are parties to the Con--
ventions to search for, apprehend, and try those suspected
of grave breaches should the opportunity arise.

Persons serving with the armed forces who violate the
laws of war fall into two classes. The first class consists

of persons subject to the Uniform Code of Military Justice at

the time of the offense and at the time of trial. The second
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class consists of persons not subject to the Code at any
time and persons subject to the Code at the time of the
offense but not at the time of trial,

Members of the first class always would be subject to
trial by court-martial. As a practical matter, virtually any
violation of the law of war also would constitute a violation
of one of the punitive articles of the Code. If for soue
reason the violation could not be charged as an offense under
one of the punitive articles, trial by general court-martial
under Article 18 of the Code would be available. The pertinent
portion of Article 18 provides that "(gleneral courts-martial
also have jurisdiction to try any person who by the law of
war 1s subject to trial by military tribunal and may adjudge
any punishment permitted by the law of war."114 The use of
Article 18 jurisdicticn would ensure zn accused the sane
protections, both constitutional and statutory, that exist for
one accused of any offense under the Code, and it is difficult
to foresee any valid claims of prejuaice to the rights of
the accused in sucn a proceeding. Therefore, whether a person
subject to the Code is tried on a charge of vioclating one of
the punitive articles or under Article 18 would make little
difference in the procedure used by the court-martial.

Prosecution of persons within the second class of
offenders presents a complex situation. Trial by court-
martial for a violation of the punitive articles of the Code

is not available either because the accused was not subject to
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the Code when the offense was committed or‘because the accused
is no longer subject toc the Code. An examnple of a perscn not
subject to the Code woulc be a civilian accompanying the armed
forces in the field during combat operations not amounting to

a declared war, wno commits an act that constitutes both a
violation of the law of war and of the punitive articles of the
Code., Beetause the Averette decision narrowed the jurisdiction
of the Code under Article 2(10) to times of declared war, the
accused could not be charged with the violation of a punitive
article. Yet, international law may consider the conflict

a war. International agreements suchk as the Geneva Con-
ventions recognize hostilities that are not the result of a
formal declaration of war as conflicts to which the laws of war

115 To view such conflicts otherwise would allpw

aﬁ;ly.
nations to avcid tneir internatioral obligations and the
laws of war merely by refusing toc declare war or to
acknowledge a state of war.

The situation of an offender no longer being subject
to the Code occurs where a serviceman has committed an
offense, but is discharged from the service or is released
from active duty before charges are preferred against him. Since
Toth, the discharge or separation from active duty precludes
jurisdiction under the Code for a violation of the punitive
articles. |

Jurisdiction over war crimes must be sought elsewhere when
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the cffense is not a violaticn of the punitive articles of
the Code or when the offender is not subject to the Code.
Unless the war crime can be prosecuted in the federal courts,
the military commissicn is the‘ohly other source of jJjuris-
diction. Military commissions have been reccgnized as proper
tribunals for the trial of military members and persons
accompanying the military fofces in time of war since the
Civil War.ll6

The use of the military commission to try American
citizens for a violation of the law of war has been approved
by the courts. While this is true, the courts have not had
occasion to consider a case involving the prosecution of a
member of the United States military forces for a war crime where
the victim was an enemy belligerent or foreign naticnal. 1In
the Quirin decision, one of the German sabatours claimed to be
a United States citizen. The Supreme Court, however, found
it unnecessary to resoclve the issue of citizenship because as
an unlawful belligerent he was in violation of the law of
war.ll7 His United States citizenship did not preclude
military commission jurisdiction.l18

In 1956 the United States Court of Appeals for the
Tenth Circuit handed down a similar decision in the case of
Celepaugh v. Louneyal19 In Colepaugh, a United Gtates

citizen secretly enterea the country from a German submarine,

He came ashore without a uniform and while carrying a weapon



and espionage paraphenalia. Ee subseguently was agprehended
and tried and convicted by a military commission. The Court
of Appeals found that Colepaugh's Unitéd States citizenskhip
did not divest the military commission of its jurisdiction
over him nor did it "confer upon him any constitutional rights
not acceorded any other belligerent under the laws of war.”lzo
In both quirin and Colepaugh the federal courts approved
military commission jurisdiction over United States citizens.
However, the defendants in these cases were acting as enemy
belligerents. While it can be argued that the Toth decision
would preclude jurisdiction by a military commrission as well
as by court-martial, the two types of jurisdiction can be
distinguished. Toth dealt oniy with the issue of whether the
Congress in furfherance of its constitutional power '"to make
Rules for the Government and Regulation of the land and naval
Forces,”121 could extend court-martial jurisdiction to former
servicemen for crimes committed while on active duty. The
decision dealt only with jurisdiction pursuant to the Uniform
Code of Military dJustice and did not discuss common-law military
commission jurisdiction., The decisioh did cite, however,
guirin and Yamashita as authority for the proposition that
the jurisdictiem: of the Code over Toth could not be sustained
by the war powers of Congress or the power of Congress to
punish "Offenses against the Law of Nations."122 Madsen was

not cited in Toth although the earlier decision affirmed the

jurisdiction of a tribunal in the nature of a military

35



commission over a United States citizen who was not acting for
a belligerent.

The Toth decision therefore must be viewed narrowly as
applying only to vioclations of the punitive articles of the
Ccde and not to viclations that ccnstitute war c¢rimes. There
is nothing in Toth or the series of Supreme Court decisions
that followed concerning court-martial jurisdiction that
would indicate a limiting of military commission Jurisdiction.

The most difficult aspect of using the military commission
to try American citizens for war crimes is that a decision
by the Executive Branch is reguired to initiate the proceedings.
The act of convening a military commission would be viewed by
the public, both here and abroad, as tantamount to admitting
that United States personnel have committed war crimes. The
charging of a serviceman with a war crime also can result in
fhe arousing of public sympathy for the person charged. This
is particularly true where the victims are foreign nationals or
enemy belligerents. The public support that developed for
Lieutenant Calley after charges arising out of My Lai were
preferred against him provides an example of such public
sympathy and support for a defendant. The factor of possible
public support for the defendant and the requirement that the
Government, as the proseqution, produce the evidence of war

crimes by Americans results in a reluctance to convene military
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commissions.

Congress, by including Article 18 in the Code provided
a second source of jurisdiction‘over war crimes., Article 13
provides for general court-martial jurisdiction over all
persons who are subject by the law of war to trial by military
tribunal. Thus, Congress created a broad court-martial juris-
diction over war crimes. Included within the jurisdiction are
not only American military personnel, but also the military
personnel of any belligerent and the civilian citizens of
all nations during time of armed conflict or military
occupation.

#Whether Article 18 jurisdiction can constitutionally
apply to United States citizens not otherwise subject to the
Code is a guestion that has yet toibe decided by the courts.
The answer depends primarily on how the courts woculd view the
Article 18 grant of jurisdiction. The ccurts may determine
the jurisdiction is in furtherance of the power of Congress
"To make Rules for the Government and Regulation of the land
and naval forces.”125 Should the courts adopt this view,
Toth and the line of cases that followed would provide strong
argument that court-martial jurisdiction under Article 18
does not exist over former servicemen and civilians: not
otherwise subject to the Code. The Supreme Court decisions
limiting court-martial jurisdiction over civilians and former

servicemen then would appear to have also restricted
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Article 18 jurisdiction to only that which is essential to
maintaining the discipline of the armed forces. The language
in Toth stating that clause 14 of Article I, 8 8, does not
allow Congress to extend court-martial jurisdiction over those
not "actually members of the armed forces"124 would seem to
gonfirm the view that Article 18 is only to be used for
regulating the armed forces.

On the other hand, the ccurts may consider Article 18
as deriving from the war powers of Congress and its power to

125 Should

punish "Offenses against the Law of Nations."
this view prevail, it can persuasively be argued that Article
18 is a recognition by Congress of the existence of the law of
war and the common~law military commission. The jurisdiction
provided by Article 18 then would be considered a statutory
alternative to the common-law military commission for law of
war violations. Nothing contrary to this view is contained
in the language of Article 21 which precludes Article 18 court-
martial jurisdiction from being exclusive in law of war
cases that alsoc are punishable by military commission.126

The Court of Military Appeals decision in Averette
raises the issue of when Article 18 jurisdiction can apply to
civilians. In Averette, the court held the words "in time of
war" meant only a war declared by Ccngress in regard to

127

Article 2(10) of the Code, The court acknowledged it

had, in other decisions, held the words "in time of war" to
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aprly to conflicts other than a declared war. The decisions

were distinguished as not involving the '"constitutionally delicate
gquestion of military jurisdiction over civilians."128 The
Averette decision holds in effect that the term "in time of

war'' will continue to mean most any armed conflict in regard

to military offenders, but will mean only a declared war in
regard to extending Article 2(10) court-martial jurisdiction
over civilians. Should the courts extend the Averette

holding to Article 18, court-martial jurisdiction over civilians
for violations of the law of war then would exist only in time
of declared war.

However, the better view is that Article 18 establishes
court-martial jurisdiction over all persons for violations of
the law of war regardless of the nature of the confiict., This
view prevails if Article 18 jurisdiction is considered the
same as that of the common-law military commiésion. The
vlain meaning cf the words of Article 18 certainly supports
this position. The law of war applies to both declared and
undeclared wars. Therefore, military commissions and general
courts-martial should have jurisdiction over all war crimes
and war criminals. Article 18 jurisdiction, unlike the
jurisdiction invoked by Article 2(10), should not pertain to
the maintaining of discipline and order within the armed forces.
The source of Article 18 jurisdiction should rather be con-

sidered as deriving fror the war powers of Congress and the
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power of Congress to punish viclators of the law of war.

The gquestion of the source and extent of Article 18
jurisdiction will nct be answered by the courts until such
time as the military authorities attempt to prosecute
someone under this provision., Therefore, in casges of war
crimes committed by persons not otherwise subject to the Code,
use of the military commission would appear to be the safest
way to proceed at this time.

It should be notec, however, while the military commission
may provide an acceptable court for the purpose of trying
those charged with war crimes, the majority of the offenders
affected by the Averette and Toth decisions will be persons
chargéd with violations of the punitive articles of the
Code which do not constitute war crimes. For those individuals
the lack of criminal jurisdiction which presently exists will

continue to provide a means to avoid the law,

IV. Regaining Jurisdiction

More than twenty years have elapsed since the Supreme
Court found court-martial jurisdiction over former servicemen
to be unccnstitutional. It has been cver fifteen years since
Article 2(11) jurisdiction over civilians accompanying the
armed forces was held unconstitutional. Only Congressional
legislation can again extend criminal jurisdiction to these

two classes of defendants. Althocugh there have been a
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number of legislative proposals during this long period of
time, Congress has not been able tc enact legislation that
would re-establish the lost criminal jurisdiction. The
Criminal Justice Reform Act of 1975 is presently the best
vehicle for regaining the criminal jurisdiction once

possessed by the Uniform Code. In analyzing the extra-
territorial provisions of the Act, it is helpful to look

at some of the early ideas for re-establishing the disapproved

jurisdiction of Articles 2(11) and 3%(a).

A. Early Proposals
Recommendations and suggestions for regaining the lost
jurisdiction began with the very Supreme Court decisions
which narrowed court-martial jurisdiction over civilians.
In his opinion in Toth, Justice Black states that Congress
had the constitutional power to provide for federal district
court jurisdiction of discharged servicemen accused of

129 In addition,

committing offenses while on active duty.
he stated that federal jurisdiction over former servicemen

was suggested by the Judge Advocate General of the Army during
Congressional hearings concerning Article 3(a) of the

Code.150 Similarly, Justice Frankfurter, in his concurring
ovinion in Covert, concluded that Congress has the vower to

provide for trial and punishment of civilian dependents

accompanying the armed forces overseas should it find military
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discipline to be seriously affected by civilian defendants

being able to commit capital offenses without being pu.r1ished.l5l
Justice Clark in McElroy offered other solutions. One

suggestion was that civilian employees of the armed forces be

reguired to agree in writing to submit to court-martial

132

jurisdiction. He noted that the Supreme Court in 1897

had approved such an arrangement in the case of civilian

133

paymaster's clerks aboard Navy ships. A second suggestion
by Justice Clark was that civilian employees of the armed
forces stationed outside the United States be either inducted
or enlisted in the armed forces.154 Additionally, others
have suggested that Congress provide for the trial of
civilian employees and dependands accused of committing
petty offenses overseas by a United States Commissioner's
Court.l35
In 1962 the Senate Subcommittee on Constitutional Rights
held hearings during wiich information concerning the lack
of jurisdiction and recommendations to correct the problem
wére 6btained. Information provided to the Subcommittee by
the Department of the Army included draft legislation which
would have granted federal district courts jurisdiction over
serious offenses committed overseas by United States citizens
and cther persons owing allegiance to the United States.

The legislative proposals would have re-established juris-

diction over those formerly covered by Article 2(11) of the
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Code. The draft legislation, in addition, would have vested
federal district courts with jurisdiction over former
servicemen charged with committing serious offenses while
) 136 v i .
on active duty. The Department cof the Na~y previously
had favored a Department of Defense proposal for a con-
stitutional amendment authorizing court-martial Jjurisdiction
over persons who had previously been covered by Article 2(11)
of the Code.137
In 1966 joint hearings were held concerning legislation

i o . . 138 . .
to improve military Jjustice. Two of the bills considered
would have vested jurisdiction over military employees,
dependents and former servicemembers in federal district

139

courts. Suggestions presented during the hearings

included expanding the special maritime and territcrial
s as s . _ 140 .
jurisdiction of the United States to include areas where
civilians were accompanying the armed forces, or to all
areas where any United States citizens are gresent.

In a further attempt to deal with the continuing lack
of jurisdiction, Semator Ervin introduced two bills in 1971.
The first provided for federal district court jurisdiction
over any person who, while subject to the Uniform Code
committed an offense punishable by five years or zore

. . 141
confinement and who was not then subject to the Code.

The second bill would have amended Title 18 of the United

States Code by treating offenses by United States citizens
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employed by or accompanying the armed forces overseas,
including dependents, as if they had occurred within the
special maritime and territorial jurisdiction of the United
States.142

During the previous year legislation had been introduced
which contained somewhat similar provisions. The bill
subjected United States citizens whc were either in the armed
forces or serving with, employed by or accompanying the
armed forces overseas subject to the same penalities as if
the offenses had occurred within the special maritime and
territorial jurisdiction cf the Unit-~d States.143 Later in
the same year a sonmewhat restricted version of the same
legislation was introduced. It limited the offenses covered
to those committed whiie in the performance of official duties,
those within an armed forces installation or area of operations
"of a unit in the field, or those directed against another
member of the class of persons covered by the bill.144

These examples of proposed lsgislation demonstrate a
continuing desire on the part of some members of Congress
to provide a remedy for the constitutional defects in the
Code. None of the proposed legislation in tlkis area has
sucqeeded and the lack of jurisdiction over civilians
accompanying the armed forces overseas and over former
servicemen continues. Recent legislation, however, offers

more promise of establishing necessary criminal jurisaiction

over these civilians ana former servicemen.

b



B. The Criminal Justice Reform Act of 1975

Legislation is now before Congress which, if enacted,
will establish federal jurisdiction over many offenses
committed by United States citizens in foreign countries,
The proposed legislation is entitled the "Criminal Justice
Reform Act of 1975" and was introduced as S. 1 in the Senate

45 and as H.R. 3907 in the House of Repre-

sentatives in February 1975.146 The purpose of the proposed

in January 1975l

legislation is to revise and reform Title 18 of the United
States Code into a new federal criminal code. Section 204
of the proposed Act is entitled "Extraterritorial Juris-
diction of the United States'" and is intended to extend the
criminal jurisdiction of the United States outside of the
general Jjurisdiction of the United States in certéin situations.
Should Section 204 of the Act becore law, it would not
be the Nation's first experience with extraterritorial
jurisdiction. The United States has used consular courts for
both civil and c¢riminal trials, including capital cases.
The best known example of consular court jurisdiction is

48

Ross v. McIntyre.l In Ross the Supreme Court approved the

murder conviction of a seaman on an American vessel in
149 . - e
Japanese waters. Various Congressional enactments and

treaties previously have provided criminal jurisdiction over

United States citizens by counsels at various times in our
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history in such places as Japan, Borneo, Madagascar, Korea,

the Congo, Ethiopia, Persia, Samoa, Siam, Tonga Islands,
150 Not until 1956 did the United

151

Tripoli and Morocco.
States relinguish consular jurisdiction in Morocco.
The counsels had the power to initiate charges, arrest, try,
convict and punish offenders.

In 1906 Congress provided for the establishment of a
United States Court for China which sat in various Chinese

15¢c

cities where American communities existed.’ The court

was legislated out of existence in 1948 pursuant to a treaty

between China and the United States.155

During its existence
the Court for China adjudicated numerous civil and criminal
cases, Criminal convictions by the court have been upheld
by United States District Courts and the United States Court

154

of Appeals as recently as 1942, The defendants convicted
by the consular courts or the United States Court for China
were not accorded the rights of indictment by grand jury or
trial by jury, the lack of which in courts-martial have
been found so objectionable by some. -The lack of indictment
or trial by Jjury was also the approved practice in the
Insular Cases.155
Additionally, certain federal crimes have been held to
aprly extraterritorially if Congress sc intended. One example
of the courts finding such Congressional intent is the decision

of Kawakita v. United States.l56 In Kawakita the Supreme
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Court found that the applicable statute was intended to
apply extraterritorially to the offense of treason committed
in Japan.l57

Many of the past means of exercising extraterritcrial
jurisdiction are no longer politically or judicially acceptable.
However, the continued presence of large numbers of American
citizens outside the general jurisdiction of the United
States makes new legislation necessary. Section 204 of the Act
is the latest attempt on the part of Congress to deal with
the old problem of extraterritorial jurisdiction.

Section 204 contains nine categories of extraterritorial
offenses., Subsections (a) through (f) cover such crimes as
treason, counterfeiting of United States currency or stamps,
fraud against the United States and distribution of drugs for
sale within the United States.158 The subsections primarily
apply extraterritorial jurisdiction to offenses involving
federal functions,

Subsection (h) provides jurisdiction where '"the offense
is committed by or against a national of thé United States
0159

at a place outside the jurisdiction of any nation. This

provision will provide an appropriate remedy for offenses
which occur in such geographical locations as Antarctica.l6o
Another example of its possible application is demonstrated
by the recent prosecution of a United States citizen for the
homocide of a fellow employee at a research station located

on an ice island in the Artic Ocean.161
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Subsection (g) of Section 204 is the provision that remedies
the lack of United Ltates Jjurisdiction over civilians in close
proximity to our military forces and is, therefore, the
provision that is of most interest to military commanders
and their judge advocates. It provides that

",s.an offense is committed within the extraterritorial

jurisdiction of the United States if it is committed out-

side the general jurisdiction of the United States and:...

"(g) the offense is committed by a federal public servant

other than a member of the armed forces who is subject

to court~-martial jurisdiction for the offense, who is

outside the United States because of his official duties,

or by a member of his household residing abroad because

of such public servant's official duties, or by a person

accompanying the military forces of the United States.162-
The effect of Subsection (g) is to extend the federal criminal
ccde to federal employees performing duties outside the United
States, to dependents of federal employees residing abroad,
and to persons accompanying the armed forces in foreign
countries., Excluded from this extensSion of the federal
criminal code are members of the armed forces who commit
offenses punishable by tne Uniform Code.

Subsection (g) will close the gap created by the loss
of Article 2(11) court-martial jurisdiction by extending
federal jurisdiction to those employed by the Department of
Defense or other government agencies overseas and to those
civilians serving with or accompanying the armed forces
overseas. Therefore, when this portion of the Act becomes

law, peacetime jurisdiction by the United States over such

persons will be re-established.
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Subsection (g) is also intended to apply to discharged
servicemen who have committed ocffenses overseas while on
active duty, but who are no longer subject to the Uniform
Code of Military Justice as a result of the Toth decision.,
While the language used is somewkat unclear, it can be under-
stood to mean that jurisdiction attaches to a former member
of the armed forces if he is no longer subject to court-
martial jurisdiction for the offense. This interpretation
is reached if the phrase "other than a member of the armed
forces who is subject to court-martial jurisdiction for the
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offense" is construed tc mean that federal jurisdiction

is excluded where a serviceman remains subject to court~
martial jurisdiction for the offense.l64

Subsection (g) of course will not restore completely
pre-Toth jurisdiction because a former serviceman could still
not be prosecuted for certain offenses under the Uniform Code
of Military Justice that are peculiar to members of the
military and for which a former serviceman could have been
prosecuted under Article 3(a) of the Code. The trial of
purely military offenses by federal district court has been
suggested in the past and has been provided for in some
previously proposed legislation. This is a matter of minor
importance and it is difficult to see how the inability to
bring former servicemen to account for purely military offenses

committed on active duty could have any significant impact on
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the good order and discipline of thke armed forces.,

Should Subsection (g) be enacted, it will close the
Toth-created gap to the extent that other than purely military
offenses will be punishable by federal law as if they had
occurred within the territorial jurisdiction of the United
States. The former serviceman who commits an offense overseas
will then be amenable to the same federal criminal sanctions
as one who commits the same cffense witnin the United States.
Subsection (g) of the proposed legislation will comply
subsfantially with the recommendations of the Judge Advocate
General of the Army concerning Article 3(a) during Senate
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and the suggestions for a remedy

put forth by the Supreme Court in the Toth decision.166

hearings on the Code

The issue of who is to exercise jurisdiction in time
of war pursuant to Article 2(10), however, is not addressed
in the bill. Inasmuch as Subsection (g) does not differentiate
between time of peace or time cf war, there is no reason
to believe that it is intended to apply only in time of
peace. Article 2(10) of the Code,; as interpreted by the Court
of Military Appeals in the Averette decision, still provides
for court-martial jurisdiction over those serving with or
accompanying the armed forces in the field in time of
declared war.l67 Section 205 of the A4ct sheds some light

in this area, although it also raises further questions.

Section 205 provides that federal jurisdiction is not
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preemptive in three situations. The last of these situations
specifies that unless expressly provided otherwise, federal
jurisdiction over an offense will not preclude

a court-martial, military commission, court of inguiry,

provost court, or other military court of the United

States from exercising its jurisdiction to enforce

the law applicable to the conduct involved pursuant

to the Uniform Code of Military Justice..., any other

federal statute, or the law of war.16g
By viewing Section 205(a)(3) and Section 204(g) together
it is apparent that if court-martial jurisdiction exists
under Article 2(10) of the Code and federal jurisdiction
existsrunder Section 204(g) of the Act, federal jurisdiction
would not be preemptive of the court-martial jurisdiction
and both would exist concurrently.

Concurrent jurisdiction raises the issue of which agency
should take jurisdiction of the offense. Because Article 2(10)
now oﬁly applies to time of declared war, it can be assumed
from the nature of warfare today that the military situation
in a declared war would be serious in most places where
military forces were operating in the field. The virtually
uncontested military control of the air and of the sea that
Americans have been accustomed to since World War II might
well not exist. Additionally, civilian witnesses in a combat
area can become very difficult to locate as the military

situations changes. In addition, witnesses in g combat zone

often reguire hospitalization or cie from disease or wounds.
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These are factors that rarely occur to a civilian attorney,
but are only too well known to judge advocates who have
prosecuted or defended cases where the armed forces have been
committed in a combat role, Judge Sibley of the United
States District Court for the Northern District of Georgia
acknowledged the difficulty of litigation under these circum-
stances in the following manner:

The rapid movement of solaiers, causing the scattering

of witnesses before the civil courts could act, as well

as the necessity of firm discipiine and full control

over an army when on a war footing, are prime causes

for the substitution of courts-martial for civil ccurts

in time of war.l
Under the conditions described, the military authorities would
be in the best position to exercise jurisdiction, Aaditionally,
the effective prosecution in the federal courts in most cases
arising in a combat zone would be virtually impossible.

One problem with using Article 2(10) jurisdiction, however,
is the tendency of the federal courts to allow civilians
much greater latitude in the collateral attack of court-
martial proceedings on jurisdictional grounds. Federal
courts in the past often have acted on a habeas corpus
petition filed by a civilian defendant in a court-martial
before his remedies in the military justice system have been
exhausted. The rationale of the courts has been that it
would be unfair to allow the disruption of a civilian's life
and the deprivation of a civilian's literty during the time it

would take a defendant to exhaust his military remedies. The
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requirement of a military defendant to exhaust his remedies

prior to filing a habeas corpus petition was distinguished

170

by the Supreme Court in Noyd v. Bond. The Court, in a

footnote, provided its rationale for approving the different
treatment of military and civilian defendants as follows:

We did so, however, because we did not believe that the
expertise of military courts extended to the consideration
of constitutional claims of the type presented. Moreover,
it appeared especially unfair to reguire exhaustion of
military remedies when the complainants raised substantial
arguments denying the right of the military to try

them at all,l71

In 1975 the Supreme Court in Schlesinger v. Councilmanl7 noted

the above language in Noyd and indicated by dictum that

where a civilian defendant in a court-martial raised a

jurisdictional issue, exhaustion of remedies would not be reguired.

It is clear, therefore, that a collateral attack by habeas

corpus petition of a prosecution pursuant to Article 2(10)

would be acted upon by the federal courts and litigation

concerning the matter would develop in the United States.
Section 205 of the Act also leaves intact military

commission jurisdiction which may exist pursuant to the

Uniform Code of Military Justice, any other federal statute,

or the law of war. The result is concurrent jurisdiction

between the federal courts and the courts of a military govern-

ment in territory occupied by our armed forces. Occupation

courts have a history of handling large numbers of cases and,

53

173



174

as in Madsen, are often composed of civilian judges.

In an occupied area military commissions or occupation

courts are better able to handle most cases in which they have
jurisdiction than are the federal courts located in the

United States.

Concurrent jurisdiction alsoc will exist in the area of
war crimes. Jurisdiction over servicenen remains exclusively
with the military courts because of the Article 18 grant of
jurisdiction over war crimes and the excluding clause of Section
204(g) of the Act. Exclusive jJjurisdiction over a serviceman
also would remain with the military courts should an offense be
charged as violation of one of the punitive articles of the
Code rather than as a war crime.

However, in the case of a civilian charged with a war crime,
the possibility of court~-martial jurisdiction pursuant to
Article 18 of the Code would not preclude jurisdiction in the
federal courts. The reservation of @ourt-martial jurisdiction
contained in Section 204(g) pertains only to members of the
armed forces. Federal jurisdiction also would gxtend to former
servicemen should the language of Section 204(g) be construed
to include tnose who were subject to the Code at the time of
the offense, but who are no longer members of the armed forces.
The status of the defendant, as either a present membgr
or not a member of the armed forces, would determine
whether the federal courts have jurisdiction under

Section 204(g). Prosecution of a civilian or former
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_”ggrviceman accused of a war crime could proceed in the federal
courts if the offense was also a violation of the federal
penal code. In addition, the offense could be prosecuted as

a war crime either by a general court-martial pursuant to
Article 18 of the Code or by a military commission.

An additional means of prosecuting war crimes in the
federal courts is provided by Section 204(i) whickh prcvides that
a crime is committed when

"(i) the offense is comprehended by the genaric terms

of, and is committed under circumstances specified by,

a treaty or other international agreement, tc which

the United States is a party, that provides for, or

reguires the United States to provide for, federal

Jjurisdiction over such of fense,"175
In other words Section 204(i) establishes federal jurisdiction
over offenses defined by treaty or agreement to which the
United States is a party when the agreement also reguires the
United States to provide for such jurisdiction. The provision
would apply, for example, to the four Geneva Conventions for
the Protection of War Victims. The Geneva Conventions
specifically reguire the High Contracting Parties to enact
the legislation necessary to provide penal sanctions for
those who commit, or order to commit, grave breaches of the
~ . 176 . . . . . . .
Conventions. Section 204(i), in conjunction with the
Geneva Ccnventions, creates federal jurisdiction over any
person, civilian or military, who commits an act which

constitutes a grave breach of one of the Conventions.

The jurisdiction created by Section 204(i) applies to
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both civilians and members of the armed forces since the
reservation of exclusive court-martial jurisdiction over
servicemen appears only in Section 204(g). Federal juris-
diction under 3ection <¢04(i) is not exclusive, however,
because Section 205(a)(3) precludes federal jurisdiction
from preempting any existing ccurt-martial or military
commission jurisdicticn.

As can be seen, there will exist under the Uniform
Code and the Reform Act various means of prosecuting
individuals for offenses that constitute war crimes. 1In the
case of a serviceman, prosecution could conceivably be
pursued by court-martial as a violation of one of thke punitive
articles of the Code; by general court-martial pursuant to
Article 18 of the Code; by military commission; or in the
federal courts pursuant to Section 204(i) if the offense is
covered by an appropriate treaty or international agreement.
As for a civilian or a former serviceman, prosecution could
occur by general court-martial pursuant to Article 18; by military
commission; in a federal court pursuant to Section 204(g) if
the offense constitutes a violation of the federal penal
code; or in a federal court pursuant to Section 204(i) if
the offense is covered by an appropriate treaty or inter-

national agreeunent,

jol

One of the disadvantages to using the federal ccurts to

prosecute offenses occuring outside of the United States is
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the obtgining of witnesses, particularly witnesses who are
foreign nationals. Not only will tnere be great expense in
bringing witnesses to the United States, a foreign national
may well refuse to appear as a witness. The problems of
locating and transporting witnesses in time of war have
been mentioned. ZEven in peacetime prosegutors and defense
lawyers will experience great difficulty in obtaining
witnesses because federal courts are limited in their ability
to subpoena foreign nationals located outside of the general
jurisdiction of the United States.l77

Legislation can do little to assist the courts in con~
pelling foreign nationals to appear as witnesses in the
United States. The oniy practical solution lies in treaties
or agreements with other nations. The effect of not being
able to obtain the presence of witnesses is tc render the
extraterritorial jurisdiction provisions of the Act useless
in cases where the witnesses are essential.

when necessary foreign witnesses cannot be obtained,
another judicial forum will need toc be used., The most
obvious alternative is the court-martial in cases where
jurisdiction under the Code exists. While the court-martial
may also lack compulsory process over foreign nationals,l78
it éan cocnvene near the Jlocation of witnesses who may be
reluctant to leave their homes and families. The assistance
of local civilian or military officials can also be engaged to

obtain witnesses before courts-martial convened in foreign
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Jjurisdictions.

V. Recommendatiocns

Section 204 of the Act, as complemented by Section 205,
constitutes a viable solution to the problem facing overseas
military comwzanders who presently lack criminal jurisdiction
over civilians accompanying the armed forces. Both provisions
cf the Act are necessary for regaining Jjurisdiction over
civilians in foreign countries while also retaining present

military jurisdiction.

A. Recommended Modifications

A change in the wording of Section 204(g) is needed
to ensure the obtaining ¢f criminal Jjurisdiction over ciffenses
committed by former servicemen while serving on active duty.
The intent to reserve exclusive court-martial jurisdiction
over only present members of the armed forces must be clearly
set forth so that the section obtains federal jurisdiction
over former members of the armed forces. The intended result
can best be accomplished by inserting the word ‘''present' in
the excliusion phrase of Section 204(g) and by specifically
setting forth that court-martial jurisdiction is only reserved
where the offender is subject to the Code at both the time of

the offense and at the time charged. The exclusion phrase
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would thnen read as follows:

"(g) the offense is committed by a federal public

servant other than a present member of the armed forces

who, at the time of the offense and atv the time charged,

is subject to court-martial jurisdiction for the oifense,..."

The recommended language goes further in specifying when court-~
martial jurisdiction is exclusive than does a change in the
wording of this provision contained in a more recent version
of the bill introduced in the House.179 The recommended
change would insure federal jurisdiction over former service-
men accused of comwitting an offense while on active duty
overseas. A former serviceman defendant would then be pre-
cluded from arguing that federal jJjurisdiction under Section
204(g) does not apply to him because he committed the offense
while a mexber of the armed forces and while subjecé to
court-martial jurisdiction.

It 1s further recommended that the same language reserving
exclusive court-martial jurisdiction be inserted in Sections
204%(h) and 204(i) of the Act. Section <£04(h) would then provide

| "(h) the offense is committed by or against a national

of the United States at a place outside the jurisdiction

of any nation, other than an cffense committed by a present

member of the arred forces who, at the time of the offense

and at the time charged, is subject to court-martial
jurisdiction for the offense.

Section 204(i) would read

the offense is comprehended by the generic terwms
and is committed under circumstances specified by,

a treaty or cother internatiocnal agreement, to which the
United States is a party, that provides for, or requires
the United States to provide for, federal jurisdiction
over such offense, other than an offense committed by a
pfesent mewmber of the armed forces who, at the time of the.
offense and at the time charged, is subject toc ccurt-
martial jurisdiction for the offense."

H(i)
of,
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The effect of the recommended changes would be to maintain
exclusive court-martial jurisdiction over those subject to
the Uniform Code who commit offenses defined by these two
provisions. The retaining of exclusive court-martial
jurisdiction would be consistent with the non-application

180 C s . .
of O'Callahan overseas by precluding the trial of service-
men in the civilian courts unless the offense is one for

which there otherwise exists federal jurisdiction.
B. Recommended Policy in Exercising Jurisdiction

Bnactment of the Reform Act will result in tne existence
of bothn military and federal jurisdiction over civilians
accompanying the armed forces in time of war or occupation.
Commanders and their judge advocates will need guidance as
to the appropriate procedures to be used in the various
circumstances and locations in which cases invol—ing civilians
might be expected to arise.

It is recommended that court-martial convening authorities
be advised that court-martial jurisdiction under Article
2(10) of the Code continues to exist in time of declared
war over persons serving with or accompanying the armed forces
in the field. Commanders should be advised that immediately
upon the declaration of war by the United States, ccnvening
authorities will assert military jurisdiction over all persons

and offenses covered by Article 2(10) which occur beyond the



territorial jurisdiction of the United States.181 Charges
would be preferred by tne converning authority and preparations
for trial by court-martial would commence. However, shculd
concurrent jurisdiction under Article 2(10) and the federal
criminal code exist, a determination would then be required

as to-whether the military or civilian authorities should
prosecute. It.is recommended that the Department of Justice
make this determination in all such cases based upon the
various factors involved.

Under this policy, cnce a civilian has been charged by
the military authorities, thg Department of Justice would be
notified and recommendations on the matter would be obtained
from the court-martial convening authority and senior military
commanders. The recommendations would indicate the preference
of the convening authority for either military or federal
jurisdiction to be exercised in the case and would include
information as to why trial in the recommended Jjurisdiction
would be more approvriate. If the Department of Justice
elects to exercise jurisdiction, the case will be turned over
to the appropriate United States Attorney; On the other hand,
if the Department of Justice declines to prosecute, the
convening authority would proceed as in any other court-
martial. An expediticus process of obtaining a decision from
the Department of Justice would be required in order to avoid
epeedy trial protlems should the military authorities eventually

prosecute the case.
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Military exigencies during a declared war, however, may
be such that communication between the cocnvening authority and
the Department of Justice is impractical or impossible. #hen
this occurs the general court-martial convening authority will
be authorized to make the determination that communication
cannot be established. He can then either convene a general
court-martial or authorize the convening of a lesser court-
martial. His decision, of course, would be subject to
review by the military appellate courts ana possiktly in the
federal courts if the determination was considered juris-
dictional in nature.

Concurrent federal and military commission Jjurisdiction
will also exist over United States citizens in occupied
areas. A policy determination by the Executive Branch will
be required to determine if the federal courts in the United
States or military commissions and occupatiqns courts in the
occupied area will exercise jurisdiction. The history of
successful use of commissions and occupation courts sub-
sequent to World War II makes their future use likely should
the need exist.

The military services must continue to be prepared to
establish military commissions in occupied territory as a
part of the military government in such areas. Continued
updating of civil affairs training and manuals is required to
keep abreast of new developments in the law that might have

applicétion to the establishment and conducting of military
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commissions. Additionally, it may be desirable, and in some
areas even necessary, that the procedures used by military
commissions be refined so as to more resemble those used

by the Article III courts or other statutory proceedings.

A more difficult area is the developing of a policy in
regard to war crimes. The Department of Defense must develop
a positive position on the prosecuticon of those who commit
war crimes. The policy is necessary to prevent individuals
who commit war crimes to avoid prosecution as occurred during
the Vietnam era.

Different approaches to exercising jurisdiction over
different classes of defendants is required. In cases of
military personnel who have committed war crimes, the safest
and most appropriate means to prosecute is by court-martial
for a violation of one of the punitive articles of the Code.
If the criminal act does not constitute a violation of a
punitive article, then trial by general court-martial for a
violation of the law of war pursuant to Article 18 of the Code
would be the better alternative. The trial of servicemen by
court-martial rather than by military commission or in the
civilian courts is more appropriate. There exists no question
of Uniform Code jurisdiction over a serviceman and a court-
martial can convene wherever the military forces are located.
This reduces the problem of obtaining evidence and witnesses.
Additionally, a military court is a better trier of fact in

cases involving crimes committed in combat by military personnel,


http:Additional.ly

In the case .of civilians or former servicemen charged with
war crimes, the Executive Eranch must maintain its authority
and abiliity to try offenders and must develop a viable policy
in this regard. The best policy would be to reguire the
Justice Department to prosecute civilians and former service-
men charged with war crimes in the federal courts if the
witnesses and evidence required to do so are available in
the United States. Trial by the civilian courts would avoid
the unpolular exercise of military jurisdiction over civilians
and would guarantee defendants certain constitutional and
procedural rights not available in the military courts.
However, in cases where the testimony of essential witnesses
could only be obtained in foreign countries, the Executive
Branch must be prepared to convene military commissions at
these locations.

Additionally, the Executive Branch must be prepared to
convene military commissions within the United States, or
elsewhere if necessary, should a civilian or former serviceman
be charged with a war crime over which there is no federal
jurisdictiocn. While general court-martial jurisdiction over
civilians charged with violations of the law of war may be
possible under Article 18 of the Code, tne military comwission,
with its authority derived from the war powers of Congress
and the Executive, is the safest and more accepted way to
proceed. By regulating Article 18 jurisdiction to the coﬁrts-

martial of servicemem only, there is less opportunity to
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confront the Judiciary's objections to civilian defendants

being tried by courts-martial.
IV. Conclusicn

The time to prepare workable positions and policy is »ow
because when the need for their application arises, little
time to develop well-~thought through through sclutions will
exist. The legal resources of the services will have more
than enough to do handiing the difficult legal problems that
will be developing on a daily basis. Justice will be better
served if those responsible for carrying it out have an
established policy and procedure to apply rather than being
reguired to develop policies and procedures on an ad hoc

basis in reaction to fast moving events.
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