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SCOPE 

A study of the  d i s p o s i t i o n  made of p a r t i s a n s ,  
g u e r i l l a s ,  and o ther  i r r e g u l a r  combatants i n  the  major 
land wars of t h e  l a s t  two cen tu r i e s ;  a n a l y s i s  of p e r t i -  
nent  provis ions  of cu r ren t  conventional i n t e r n a t i o n a l  
law; a  cons idera t ion  of appropr ia te  law f o r  the  fu tu re .  

This pub l i ca t ion  i s  intended f o r  i n s t r u c t i o n a l  use and 
should no t  be c i t e d  a s  l e g a l  au thor i ty .  
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INTRODUCTION 

It i s  manifest  t h a t  he who f i g h t s  
should be hung i f  he f i g h t s  w i t h  a gun 
i n  one hand and a purwana (a permit 
given t o  non combatants f o r  t h e i r  pro- 
t e c t i o n i  i n  the  o the r .  - Rudyard 
Kipling 

When men engage i n  war, they make r u l e s  def in ing  

those who can jo in  i n  the  f i g h t i n g .  There i s  supposedly 

no more b a s i c  r u l e  of the law of war than the  r u l e  t h a t  

the re  i s  a sharp l i n e  which separa tes  those who may f i g h t  

from those who may n o t ,  Any examination of the  l e g a l  

problems connected wi th  i r r e g u l a r  combatants must s t a r t  

wi th  t h a t  r u l e .  This i s  so  because the  t r a d i t i o n a l  r u l e s  

governing the  j u r i d i c a l  d i s p o s i t i o n  of i r r e g u l a r  aomba- 

t a n t s  a r e  based on the fundamental assumption t h a t  t h e r e  

a r e  but  two c l a s s e s  of persons i n  war--combatants and non-

combatants--and t h a t  a t tached t o  each c l a s s  i s  a bundle 

of l e g a l l y  defined r i g h t s ,  d u t i e s ,  and p r i v i l e g e s .  Non-

combqtants a r e ,  by a l e g a i  theory based on t h i s  assumption, 

pro tec ted  from violence on the  express condi t ion  t h a t  they 

do no v io lence  t o  the enemy. An eminent w r i t e r  has s t a t e d  

t h a t  the  branch of the  r u l e  which served t o  p r o t e c t  the 

noncombatant from being the  sub jec t  of war has become a 

'A Sahibs War, i n  18 The Works of Rudyard Kipling, 
98 (1901). 



hollow thing.* Seemingly, the  o ther  branch of the  r u l e  

might then be no longer v a l i d .  I f  men may no t  f i g h t  be- 

cause they a r e  pro tec ted  from harm, does i t  no t  l o g i c a l l y  

fol low t h a t  i f  they a r e  no t  pro tec ted ,  they may f i g h t ?  

I f  the  e n t i r e  populat ion of a na t ion  i s  combatant i n  the  

sense of being a t a r g e t ,  and i n  the  sense of con t r ibu t ing  

i n  a d i s c i p l i n e d  way t o  t h e  n a t i o n a l  war e f f o r t ,  ( t h i s  

being the  excuse used t o  make them t a r g e t s )  i s  t h e r e  now 

any v a l i d i t y  t o  t h e  second branch of the  r u l e ?  The . logi -  

c a l  conclusion i s  no t  found i n  the present  laws of land 

warfare .  A noncombatant 3 who f i g h t s  can be punished w i t h  

death.4 Why do t h e  m i l i t a r y  s t i l l  c la im the  r i g h t  t o  

execute the  c i v i l i a n  who decides  t o  become a par t- t ime,  

o r  amateur f i g h t e r ,  while  a t  the same time they claim the  

r i g h t  t o  r a i n  d e s t r u c t i o n  upon him from above, s t a r v e  him 

*Lauterpacht, Problem of the  Revision i?f t h e  Law a 
W a r ,  1952 B r i t .  YB. I n t  '1 L F 3 T ( m e e  Nurlck, 
D i s t i n c t i o n  Between Combatant and Noncombatant 9t he  Law 
of War 39 Am. J. I n t  '1 L.  6 8 0 T 9 G 5 )  .- - 9

3~ noncombatant i s  a person whom both  s i d e s  on the  b a s i s  
of experience can reasonably expect w i l l  no t  a c t u a l l y  en-
gage i n  over t  a c t s  of war. The word can only be def ined 
t o  the  s a t i s f a c t i o n  of both s i d e s  when na t ions  of the  same 
c u l t u r a l  h e r i t a g e  a r e  a t  war. Then, noncombatant i s  de- 
f i n e d  by t r a d i t i o n a l  examples which have meaning t o  both  
s ides .  I n  most western c i v i l i z a t i o n s  a l l  persons not  i n  
t h e  f i g h t i n g  f o r c e s  and some, such a s  phys ic ians  a r e  t r a -
d i t i o n a l l y  thought of a s  noncombatants. This i s  the  sense 
i n  which t h e  word i s  used here.  

4~~ 27-10, The Law of Land Warfare, J u l .  1956, paras .  
80, 81, 82. 



wi th  a  blockade, and occasional ly vaporize him a s  a  minor 

inc ident  t o  an atomic m i s s i l e  s t r i k e  a g a i n s t  h i s  n a t i o n a l  

army? The answer l i e s  p a r t l y  i n  changes i n  the  law of land 

warfare.  There was a time when both branches of the  d i s -  

t i n c t i o n  between combatant and noncombatant were sa id  t o  

be r i g i d l y  f o l l o ~ e d . ~  The r e s t  of the answer l i e s  i n  a  

misconception. The r u l e  t h a t  a  man i s  an i l l e g a l  comb- 

t a n t  when he becomes a  part-t ime f i g h t e r  i s  no t  i n  f a c t  

based on t h i s  t r a d i t i o n a l  l e g a l  d i s t i n c t i o n  between com-

ba tan t  and noncombatant, but  i s  based on a  mult i tude of 

o the r  cons idera t ions .  Nevertheless,  the  o lder  a u t h o r i t i e s  

s t a t e  a  theory of i l l e g a l i t y  based s o l e l y  on t h i s  d i s -  

t i n c t i o n  between combatants, and the r i g h t s ,  d u t i e s ,  and 

p r i v i l e g e s  of each. 

Dispos i t ions  of i r r e g u l a r s  have n o t  i n  f a c t  been 

based upon the  customary law of land warfare .  This t h e s i s  

w i l l  examine some d i s p o s i t i o n s  of i r r e g u l a r  combatants, 

both i n  t h e  l i g h t  of what was s a i d  t o  be the  j u r i d i c a l  

b a s i s  of t h e i r  d i s p o s i t i o n ,  and what was the  r e a l  b a s i s  

5 ~ e e ,e.g., Winthrop, Mi l i t a ry  Law and Precedents ,' 778 
(18q5) (2d Ed. 1920 Reprint)  . 

'see, e. Halleck, I n t e r n a t i o n a l  Law and the  Laws of 
War, 427; f28,  388 ( 1 s t  Ed. 1861) ; Spaight ,  War Rights on 
Land, 37, 38 (1911) ; H a l l ' s  I n t e r n a t i o n a l  Law, 610, 611 
( 8 t h  Ed. 1924). 



f o r  the  d f ~ ~ o s i t i o n . 7  

The Geneva Convention Rela t ive  t o  the  Treatment of 

Pr i soners  of War of 1 9 4 9 ~  solves  some of the  problems 

connected w i t h  the  d i s p o s i t i o n  of i r r e g u l a r  combatants. 

It does not  rep lace  a l l  t he  old law. It should provide 

much c l e a r e r  guide l i n e s  f o r  the d i s p o s i t i o n  of i r regu-

l a r s  than d id  the  o lder  r u l e s .  Has i t  succeeded i n  pro- 

viding a r u l e  which w i l l  s a t i s f a c t o r i l y  de f ine  those who 

can engage i n  f i g h t i n g ?  Does t h i s  Convention provide 

a r u l e  which w i l l  be accepted and appl ied by a majori ty  

of the  na t ions  i n  the f u t u r e ?  This thes , i s  examines these  

ques t ions .  

I r r e g u l a r  warfare  i s  now a major s t r a t e g i c a l  con-

s i d e r a t i o n .  The Uni ted S t a t e s  Army has shown increased 

7"1rregular  combatant" and " i r r e g u l a r t t  a r e  used here- 
a f t e r  t o  des ignate  a l l  those combatants who a r e  not  in-
t e g r a l  r e g u l a r l y  c o n s t i t u t e d  p a r t  of the  conventional 
m i l i t a r y  establ ishment  of a country. This i s  convenient 
and avoids the  d i f f i c u l t i e s  inherent  i n  varying meanings 
of the  mult i tude of terms normally used. Thus, t t P a r t i s a n s , w  
i n  the  American Revolutionary War were p r i v a t e l y  supported,  
r e g u l a r l y  c o n s t i t u t e d  u n i t s  of the  Cont inenta l  Army, but  
the  word has an e n t i r e l y  d i f f e r e n t  meaning when used i n  
connection wi th  T i t o  Os Yugoslav Par t i sans  i n  World War 11. 
Any attempt t o  say t h a t  "Par t i sans t t  a r e ,  o r  a r e  n o t ,  l e g a l  
combatants i s  sure  t o  lead t o  confusion. See United S t a t e s  
v. 	L i s t ,  (Hostage Case) 11 T r i a l s  of War Criminals 1233 
(GPO 1950) (Indictment charged accused i l l e g a l l y  ordered 
t roops be designated tsPart isans") .  

8 ~ e n e v a  Convention Re la t ive  t o  the  Treatment of Pr i soners  
of War of 12 Aug. 1949, TIAS 3364 ( e f f e c t i v e  2 Feb. 1956). 



i n t e r e s t  i n  t h i s  type of warfare.9 There a r e  many fac-  

t o r s  which may lead t o  increased use of i r r e g u l a r s  i n  

f u t u r e  wars. The economy of the  i r r e g u l a r  f i g h t e r  makes 

him a t t r a c t i v e  i n  an e ra  when conventional armies become 

increas ingly  more expensive t o  equip and maintain. The 

p r i n c i p l e  of economy of f o r c e  d i c t a t e s  t h e i r  use whenever 

feas ib le  i n  s t r i k e s  aga ins t  complex communications and 

weapons systems. Modern armies and t h e i r  complex weapons 

systems a r e  highly spec ia l i zed  t o o l s ,  no t  p a r t i c u l a r l y  

designed t o  combat i r r e g u l a r s .  The advent of t a c t i c a l  

atomic weapons has caused conventional armies t o  increase  

g r e a t l y  the  s p a t i a l  d i spe r s ion  between u n i t s ;  w i t h  a  coa-

sequent increased v u l n e r a b i l i t y  t o  a t t a c k s  upon lengthened 

l i n e s  of communication. The same weapons tremendously 

increase  the  p o t e n t i a l  e f f i c i e n c y  of i r r e g u l a r s .  F i n a l l y ,  

any es t imate  of the  use of i r r e g u l a r s  i n  the  f u t u r e  must 

consider  two key t e n e t s  of Communism; t h e  i n e v i t a b i l i t y  

of c l a s s  warfare ,  and t h e  command t o  t u r n  ordinary wars 

i n t o  c l a s s  wars. I r r e g u l a r  combatants a r e  t h e  means by 

which a  c l a s s  war i s  begun and c a r r i e d  out.  A Russian 

p u b l i c i s t  has advanced a theory of the  l e g a l i t y  of i r regu-

l a r  warfare  based upon a  just-unjust  war dichotomy, which 

9 ~ e eNey, Guer i l l a  Warfare and Modern St ra tegy i n  I1 
Orbis,  A Quarter ly Journal  of World A f f a i r s  66 (1958),
and a l s o  see FM 31-21, Guer i l l a  Warfare and Specia l  Forces 
Operations (1958) . 



-- 

- -  

i s  p a r t l y  based upon Marxfan theory.  lo The theory seems 

pecu l i a r ly  su i t ed  t o  a p p l i c a t i o n  i n  c l a s s  warfare .  There-

f o r e ,  i n  t h e  f u t u r e  l a rge  numbers of i r r e g u l a r  combatants 

may oppose conventional armies. I f  so,  the  problem of the  

l e g a l  s t a t u s  of the  i r r e g u l a r  combatant w i l l  be posed i n  

a more acute  form than he re to fo re .  A r t i c l e  4 of the  1949 

Geneva convention1' s e t s  out  four  c r i t e r i a , 1 2  which i f  met 

by the i r r e g u l a r ,  do no more than e n t i t l e  him t o  pr i soner  

of war s t a t u s .  The c r i t e r i a  a r e  not exclusive.  A na t ion  

could,  i f  i t  des i red ,  g ran t  pr i soner  of war s t a t u s  t o  per- 

losee  Tra in in ,  Ques t ions  of Guer i l la  Warfare i n  the Law 
,of War - 7  40 Am. J. I n t D lL. m-T9E); see a l s o T u i Z i ,  
The Soviet  I n t e r p r e t a t i o n  of I n t e r n a t i o n a l  Law, 49 Am. J. 
I n t  1 L. 7 1 8 , 7 2 3 - 3 3 ' m E  

l l ~ e n e v a  Convent ion  Rela t ive  t o  the Treatment of Prison-
e r s  of War of 12 Aug. 1949, TIAS 3364. (Ef fec t ive  2 Feb. 
1956)- . 

1218~risoners  of war, i n  the  sense of the  present  Conven- 
t i o n ,  a r e  persons belonging t o  one of the following ca te-  
g o r i e s ,  who have f a l l e n  i n t o  the power of the  enemy: 

(1) Members of the armed fo rces  of a  Party t o  the  con-
f l i c t ,  a s  w e l l  a s  members of m i l i t i a s  o r  volunteer  
corps forming p a r t  of such armed fo rces .  
(2) Members of o ther  m i l i t i a s  and members of o ther  
volunteer  corps,  including those of organized r e s l s -  
tance movements, belonging t o  a  Party t o  the  c o n f l i c t  
and operat ing i n  or  ou t s ide  t h e i r  own t e r r i t o r y ,  even 
i f  t h i s  t e r r i t o r y  i s  occupied, provided t h a t  such 
m i l i t i a s  or  volunteer  corps ,  including such organized 
r e s i s t a n c e  movements, f u l f i l l  the following condit ions:  

(a) t h a t  of being commanded by a  person respons ib le  
f o r  h i s  subordinates;  
(b) t h a t  of having a f ixed  d i s t i n c t i v e  s ign  recog- 
n izab le  a t  a  d i s t ance ;  
(c)  t h a t  o f ,  car ry ing  arms openly; and 
(d)  t h a t  of conducting t h e i r  opera t ions  i n  accor- 
dance w i t h  the laws and customs of war . . . tt 



sons who do no t  meet the  c r i t e r i a  but  who do meet some 

other  and different t e s t .  The Convention does n o t  enact  

p o s i t i v e  law. The Convention does no t  s t a t e  t h a t  those 

who do not  meet the c r i t e r i a  a r e  i l l e g a l  combatants. I f  

those who do no t  pass the  t e s t  of A r t i c l e  4 a r e  held t o  

be i l l e g a l  combatants i t  i s  only because of the  customary 

law of na t ions .  Such persons a r e  given c e r t a i n  safe-  

guards by a d i f f e r e n t  convention. 13 

The f o u r  c r i t e r i a ,  being the product of a compromise 

of v i o l e n t l y  c o n f l i c t i n g  i n t e r e s t s  a r e  vague and open t o  

varying i n t e r p r e t a t i o n s .  Another problem then, which t h i s  

t h e s i s  a t tempts  t o  answer, i s :  Bow may i t  be determined 

w i t h  reasonable c e r t a i n t y  t h a t  a given i r r e g u l a r  combatant, 

o r  group of i r r e g u l a r  combatants, meets the  four  c r i t e r i a  

of the Geneva Convention? 

For t h e  combat s o l d i e r  and u n i t  commander the re  i s  

no such problem. The s o l d i e r  may defend himself and f i r e  

on any person f i r i n g  a t  him. However, once the  enemy 

surrenders ,  he i s  bound t o  t r e a t  the  p r i soner ,  whether he 

appears t o  be a c i v i l i a n  o r  n o t ,  a s  a pr i soner  of war 

u n t i l  h i s  s t a t u s  i s  determined by a t r i b u n a l .  14 

13Geneva Convention Rela t ive  t o  the  P ro tec t ion  of C i v i l i a n  
Persons i n  Time of War, 12 Aug. 1949, TIAS 3365, a r t s .  4 ,  
66, 68, 70-78 (Effec t ive  2 Feb. 1956). See a l s o ,  FM 27-10, 
note  4 supra,  paras .  72, 73, 247, 248, 432-448. 

14Geneva Convention Re l a  t i v e  t o  the Treatment of Prison-
e r s  of War, note  11 supra,  a r t .  5 .  



The problem i s  a complex one f o r  the a t to rney .  It 

involves an obscure f i e l d  of law, almost devoid of autho-

r i t y .  It i s  use fu l  t o  begin an a n a l y s i s  of t h e  problem 

by f i r s t  asking why t h e r e  i s  a necess i ty  f o r  any c r i t e r i a .  

The answer b r i e f l y  s t a t e d  i s  t h a t  the Convention i s  a 

humanitarian attempt t o  p r o t e c t  persons who t r a d i t i o n a l l y  

have been harshly  t r e a t e d .  Therefore,  a l though the  Geneva 

Convention purports  t o  g ran t  pr i soner  of war s t a t u s  only 

t o  a c e r t a i n  c l a s s ,  i n  p r a c t i c a l  e f f e c t  i t  d i s t i n g u i s h e s  

between lawful and unlawful combatants. l5 An unlawful 

combatant i s  one whose combatant a c t i v i t i e s  a r e  i l l e g a l  

according t o  i n t e r n a t i o n a l  law. He may be punished w i t h  

death.  

But why a r e  t h e r e  any unlawful combatants? The b a s i c  

ques t ion  s t i l l  remains--why a r e  they executed? I s  t h a t  

which was s o  manifest  t o  Kipling and t o  the  o lde r  autho- 

r i t i e s  i n  r e a l i t y  so manifest? l6 The reasons why i r regu-  

l50r, perhaps between p r iv i l eged  and unprivi leged 
b e l l i g e r e n t s .  An unprivileged combatant, such a s  a spy, 
i s  one whose a c t i v i t i e s ,  while  not  considered i l l e g a l  i n  
law, a r e  so dangerous t h a t  a s  a matter of pol icy  he i s  
t r e a t e d  w i t h  the  utmost s e v e r i t y  t o  discourage and mini- 
mize hf s use i n  war. See ~ a x t e r ,  So-Called Unprivileged 
B e l l i ~ e r e n z ;  G u e r i l l a s  and Saboteurs,  2 8 ~ r i t .  YB. 
I n t D lL. 323- (.m).-

163ee Spaight ,  War Rights  on Land, 37, 38 (1911). Kip-
l i n g ,  a t  the  time he wrote the  words a t  the  head of t h i s  
t h e s i s  was in t ima te ly  connected wi th  the  B r i t i s h  army i n  
the  Boer war. Spaight a l s o  was wi th  the B r i t i s h  army. 
Both were famf l i a r  wi th  the  Boer Commandos. See Acland, 
In t roduct ion  t o  Spaight,  War Rights on Land a t  1, (1911). 



l a r s  a r e  ru led  unlawful combatants, and punished by 

dea th  f o r  engaging i n  war a r e  a  complex combination of 

r e l i g i o n ,  n a t i o n a l  po l i cy ,  p r i n c i p l e s  of humanity, and 

perhaps some a l l  but  f o r g o t t e n  t r i b a l  memories of the 

proper way t o  conduct war. Therefore,  inqui ry  i n t o  the  

reasons i r r e g u l a r  combatants a r e  t r a d i t i o n a l l y  thought 

of a s  unlawful combatants i s  necessary.  

To consider  a l l  t he  p o t e n t i a l  v i o l a t i o n s  of law by 

the  i r r e g u l a r  i s  beyond the  l i m i t s  of time and space 

authorized f o r  t h i s  t h e s i s .  The i r r e g u l a r  combatant by 

the  na tu re  of h i s  opera t ions  c u t s  across  the  e n t i r e  

l e g a l  spectrum of b e l l i g e r e n t  a c t i o n ,  from armed i n t e r -  

vent ion  t o  formal war. I n  c i v i l  wars the  i r r e g u l a r  

operates  i n  po in t  of time from r e b e l l i o n  through insur-  

gency t o  recognized be l l igerency.  Spacewise he operates  

i n  h i s  own land and i n  occupied t e r r i t o r y .  War i s  usual- 

l y  thought of a s  a  l e g a l  s t a t e ,  and laws genera l ly  have 

a t e r r i t o r i a l  b a s i s .  The i r r e g u l a r  v i o l a t e s  a  hos t  of 

municipal laws during a  c i v i l  war. He may v i o l a t e  munici- 

p a l  laws of one (or  s e v e r a l  sovereigns) and t h e  laws of 

war a t  d i f f e r e n t  times during one b e l l i g e r e n t  ac t ion .  

A r b i t r a r i l y  then,  the  j u r i d i c a l  d i s p o s i t i o n s  examined 

h e r e i n  a r e  f o r  the most p a r t  l imi ted  t o  those d i s p o s i t i o n s  

occurr ing i n  a  c o n f l i c t  of an i n t e r n a t i o n a l  cha rac te r .  

The member of the so-called nundergroundn and the  saboteur 



not  operat ing i n  para-mil i tary organiza t ions  has l i k e -  

wise been a r b i t r a r i l y  disregarded.  

Because t h a t  por t ion  of the  t r a d i t i o n a l  law of war 

which d e a l s  wi th  the  ques t ion  of who may engage i n  war 

does not  approach the minimal requirements of a system 

of law, no attempt i s  made t o  f i t  the  d i s p o s i t i o n  of 

i r r e g u l a r s  i n t o  the  theor ie s  usual ly  used i n  the  l i t e r a -  

t u r e  dea l ing  w i t h  the  l e g a l  d i s p o s i t i o n  of i r r e g u l a r s .  18 

18see Lauterpacht,  note  2 supra,  a t  382; Kunz, The Chao- -t i c  S ta tus  a t he  Laws of War and the  Urgent Need f o r  Their  
Revision 45 Am. J. I n t  '1 L. 37, 49-50 (1951) . For possi-  ---,
b l e  new approaches t o  the  law of war see McDougal & 
~ e l i c i a n o i -In terna  t iona  1 Coercion and World publ ic  Order ; 
The General P r inc ip les  fl the  Law of W a r ,  67 Yale L. J. 771 
m 5 8 ) ; d w i n ,  A Look a t  the  Law of W a r ;  Limited War -and F i e l d  Manual 27-10 , T ~ i l i t a r y  Law Review 1 T ~ e p a r t -  
ment of the  Army Pamphlet No. 27-100-4, Apr i l  1959). 



CHAPTER I 

THE CTJSTOMARY LAW AND THE FUNCTIONS PERFORMED 
BY RULES DISTINGUISHING BETWEEN LAWFUL 

COMBATANTS AND UNPRIVILEGED BELLIGERENTS 

From what has been s a i d ,  it i s  c l e a r  t h a t  we a r e  here  

deal ing wi th  what i s  i n  essence a s e t  of r u l e s  def in ing  

the  persons who may f i g h t  i n  a war. Any cons idera t ion  of 

the  d i spos i t ions19  made of i r r e g u l a r s  i n  t h e  p a s t  involves 

an understanding of the funct ions  these r u l e s  must perform 

and the  func t ions  they can be made t o  perform. The func- 

t i o n s  of the  r u l e s  p e r t i n e n t  t o  t h i s  inqui ry  f a l l  general-  

l y  i n t o  the  f i e l d s  of psychology, philosophy and m i l i t a r y  

t a c t i c s .  

The cons idera t ion  of the d i s p o s i t i o n  of i r r e g u l a r s  

i n  t h i s  t h e s i s  i s  o r i en ted  toward an a n a l y s i s  of the  func- 

t i o n s  requi red  of the  r u l e s  concerning who may f i g h t  i n  a 

war. The func t ions  performed by these  r u l e s  supply an 

understanding of the  reasons why t h e  i r r e g u l a r  combatant 

i s  t r a d i t i o n a l l y  thought of a s  an i l l e g a l  combatant. Com-

par ison  of the  r u l e s  which were i n  f o r c e  a t  a given time 

wi th  the  funct ions  requi red  i s  the  method used. 

The f i r s t  r u l e  considered i s  a l s o  the  o l d e s t .  From 

1 9 t 1 ~ i s p o s i t i o n ~ l  throughout sense,i s  used i n  a broad 
i .e . ,  any a c t i o n  taken w i t h  regard t o  the  i r r e g u l a r  i n  
t h e  way of treatment upon capture.  



about the  middle of the  18th  century u n t i l  very recent -  

l y ,  the  major r u l e  def in ing  those who could lawful ly 

p a r t i c i p a t e  i n  war was a r u l e  which can be conveniently 

termed the  ~lauthorizat iont l  r u l e .  I n  i t s  s imples t  form, 

t h i s  r u l e  was: Only those persons who were authorized by 

the  sovereign t o  engage i n  war were lawful combatants, 20 

and a l l  o t h e r s  could be d e a l t  wi th  summarily a s  unlawful, 

i l l e g a l ,  o r  improper combatants by the f o r c e s  aga ins t  

whom they committed h o s t i l e  a c t s .  21 The a u t h o r i z a t i o n  

I t s e l f  took a v a r i e t y  of forms, g.g., commissions of o f f i -

c e r s ;  c a l l i n g  up u n i t s ;  o r  the  swearing t o  oaths  of en-

l i s tment .  

2 0 ~ np r a c t i c e  , sovereigns only authorized regu la r  armies,  
and m i l i t i a s  were genera l ly ,  i n  Europe, denied b e l l i g e r e n t  
r i g h t s .  See genera l ly ,  Brown v. United S t a t e s ,  12 U.S. 
(8  Cranch) 110, 132-33 (1814) (Story,  J. d i s s e n t i n g )  ; con-
t r a ,  Talbot v .  Jansen, 3 U.S. (3  Dall)  133, 160 (1795)- 
m c t a ) ;  H a l l ' s  I n t e r n a t i o n a l  Law, 612 ( 8 t h  ed. ,  Higgins) 
(1924) ; Droop, The Rela t ions  Between an Invading Army and 
-t he  Inhab i t an t s ,  and The Conditions Under Which I r r e g u l a r  
Combatants are E n t i t l e d  & the  Same Treatment as Re u l a r  
Troo S ' q The S o l i c i t o r  Is Journal  and Reporter l ~ ~ m ? O )  
' d n a f t e r  c i t e d  a s  Droop). The a u t h o r i z a t i o n  r u l e  may 
s t i l l  be i n  e f f e c t ,  depending on the  i n t e r p r e t a t i o n  given 
t o  the  words "party t o  the  conf l i c t N  i n  A r t i c l e  4 ,  Geneva 
Convention Rela t ive  t o  the  Treatment of Pr i soners  of War, 
note  12 supra.  

2 1 ~ h i s  was a fundamental e r r o r .  Unauthorized p a r t i c i -  
pa t ion  i n  war i s  not  a v i o l a t i o n  of i n t e r n a t i o n a l  law, 
but  of the  domestfc law of the  p a r t i c i p a n t ' s  sovereign. 
See Brown v. United S t a t e s ,  note  20 supra,  a t  132. 



THE ttJUSTIFIABLE HOMICIDE" FUNCTION 

A m o s t ~ e l u s i v e  func t ion  performed by the  author i -  

za t ion  r u l e  i s  necess i t a t ed  by man's i n s t i n c t i v e  r e c o i l i n g  

from any at tempt  t o  allow the  ind iv idua l  an unbridled 

r i g h t  t o  decide f o r  himself t h a t  he w i l l  t ake  the  l i f e  of 

another ,  even the  l i f e  of the  enemy. This i n s t i n c t i v e  

l imi t ing  of t h e  r i g h t  t o  k i l l  i s  embodied i n  a l l  j u s t i -  

f i a b l e  homicide l e g i s l a t i o n ,  and i s  probably based on 

the  deeply ingrained re luc tance  of man t o  k i l l  h i s  own 

species .  That i t  goes deeper than mere condi t ioning i s  

evident  when i t  i s  considered t h a t  near ly  a l l  animals have 

an avers ion  t o  k i l l i n g  intra-species .22 The avers ion  t o  

k i l l i n g  o the r  men i s  most c l e a r l y  seen i n  pr imi t ive  peo- 

p les .  Most have a  dread of taking human l i f e  and a  f e a r  

of the consequences - a dimly understood f e a r  of some 

s o r t  of d iv ine  o r  extra-human punishment upon the  whole 

t r i b e  f o r  the a c t  - even i n  war .23 A c o n f l i c t  then 

r e s u l t s  from the  n e c e s s i t i e s  of war and t h i s  f e a r .  24 

Among p r imi t ives  the  c o n f l i c t  i s  resolved by the  
1 

e r e c t i o n  of a concept t h a t  the Gods have ordained and 

b lessed  the  war and condoned the  necessary k i l l i n g ;  pro-

221Wright, A Study of War, 91-96 (1941). 
*%ee Wright, note  22 supra,  a t  92-94; Turney-Hi h, 

Pr imi t ive  War, I t s  P rac t i ces  and Concepts, 225 (1969). 
2 4 ~ r i g h t ,  note  22 supra,  a t  156-57. 



vided t h a t  p a r t i c u l a r  r i t e s  and r u l e s  a r e  scrupulously 

followed p r i o r  t o  and during the war. For example, the  

e a r l y  I s r a e l i t e s  were c e r t a i n  Jehovah approved t h e i r  wars 

i f  the  King and h i s  weapons had been annointed wi th  holy 

o i 1 , ~ 5  the  w a r r i o r s  had re f ra ined  from in te rcourse ,  26 and 

f i t t i n g  r u l e s  were kept i n  the  camp. 27 

I n  modern c i v i l i z a t i o n s  the  s t a t e  so lves  t h i s  con-

f l i c t  by author iz ing  the  combatant t o  f i g h t .  That the  

a u t h o r i z a t i o n  r u l e  was intended t o  perform t h i s  func t ion  

i s  apparent i n  t r i a l s  of i r r e g u l a r s  i n  the  American C i v i l  

War. Many i r r e g u l a r s ,  i n  t r i a l s  before m i l i t a r y  commis- 

s ions ,  were charged wi th  murder. The s p e c i f i c a t i o n s  

followed the  form of a common law indictment.  That the  

accused shot  a named Union s o l d i e r  without  being commanded 

t o  do so by any lawful  m i l i t a r y  or  c i v i l  a u t h o r i t y  was 

a l leged  a s  the  gravamen of the  offense.  28 Blun t sch l i ,  

a c o n t i n e n t a l  author  prominent i n  the development of 

war law, expressed a v a r i a t i o n  of the  concept i n  t h i s  

passage. 

2 5 ~ s a l m s  20: 2 Samuel 1:21. 
261Samuel 21:5. 
2 7 ~ e n t ,  I s r a e l ' s  Laws and Legal Precedents ,  82 (1907) ; 

Dueterotomy 23:9; see a l s o  s i m i l a r  Moslem r u l e s  l a i d  down 
by - the  Prophet;  i n  Ashrof, Muslim Conduct of S t a t e  299 (1945).n 

" ~ . g . ,  cases  of Wright and Smith, GO No. 93, HQ1s Dept. 
of the  Ohio, Oct. 27, 1864; Bal lan ,  Kissinger and Rider 
and Caldwell ,  G O  No. 267, War Dept., Aug. 3, 1863. And 
a l s o  see A r t .  57 of t lLieber ' s  Code," (GO No. 100, War Dept., 
Apr i l  24, 1863, I n s t r u c t i o n s  f o r  the  Government of Armies 
of the  United S t a t e s  i n  the  F i e l d )  ( a s  soon a s  a man i s  
armed by a sovereign,  h i s  k i l l i n g  i s  not  a crime).  



!!Every unnecessary k i l l i n g ,  even of 
armed enemies i s  a wrong. . . . Human 
l i f e  may only be a t tacked from a h igher  
necess i ty ,  not  from passion and f o r  
pleasure.  1'29 

THE FUNCTIONS OF ENFORCING DOMESTIC POLICY 

AND V I T A L I Z I N G  PHILOSOPHY 


Other funct ions  of the  r u l e  under discussFon a r e  

e a s i e r  t o  see.  Sovereigns r e s t r i c t e d  the  r i g h t  of ind iv i -

duals  t o  engage i n  war a s  a n a t u r a l  co ro l l a ry  of the con-

c e p t ,  widely accepted on the  Continent,  t h a t  war i s  only 

engaged i n  between s t a t e s  and not  between the  ind iv idua l  

sub jec t s  of s t a t e s .  30 The a u t h o r i z a t i o n  r u l e  serves  t o  

p a r t l y  implement t h i s  phi losophica l  theory.  3 l  Sovereigns 

had an i n t e r e s t  i n  l i m i t i n g  the  persons who engaged i n  

2 9 ~ l u n t s c h l i ,  Volkerrecht , $ 579 (1868) ( the  quoted 
language i s  i n  a passage dea l ing  wi th  the use of s t e a l t h  
by i r r e g u l a r s ) .  T rans la t ion  i n  Droop, note  20 supra,  a t  
122. 

3O8ee 2 Op enheim, I n t e r n a t i o n a l  Law, 168 (Lauterpacht,  F:6 t h  ed.) (19 0) ; H a l l ' s  I n t e r n a t i o n a l  Law, note  20 s,upra, 
a t  612-13. The United S t a t e s  cour t s  have n o t  adopted t h i s  
theory.  See The Rapid, 12 U.S. (8  Cranch) 155 161 (181.4); 
Techt-... v. Hughes, 229 N.Y. 222, 128 N.E. 185, 167-88 (1920). 

j l ~ h e r e  have been d i s p o s i t i o n s  of i r r e g u l a r s  based on a 
v a r i a t i o n  of the  a u t h o r i z a t i o n  r u l e ,  i . e . ,  when the  s t a t e  
no longer e x i s t s  through d e f e a t ,  f l i g h t  of t h e  government 
o r  annexation, because the re  i s  no s t a t e  t o  au thor ize  them 
those who continue t o  f i g h t  a r e  unlawful combatants. For 
a c o l l e c t i o n  of these ins tances  see Nurick & B a r r e t t .  
Legal i ty  of Guer i l l a  Forces Under the  Laws ofpwar, 46 Am. 
J. I n t D l  L. 563 (1946). This theory i s  of doubt fu l  value 
i n  an e r a  i n  which t rgovernments- in-~xi le~~ commonlya r e  
accepted and supported, and has been outmoded by A r t i c l e  
4 ~ ( 3 )  of the  Geneva Convention Rela t ive  t o  the  Treatment 
of P r i soners  of War of 12 Aug. 1949, note  11 supra. 



war on t h e i r  beha l f ,  s ince  i f  they engaged i n  a t r o c i t i e s ,  

the conventional armies suf fered  from r e p r i s a l s .  I r regu-

l a r s  were always unpredictable ,  and could involve the 

sovereign i n  d i f f i c u l t i e s  wi th  n e u t r a l s ,  a l l i e s ,  and h i s  

own sub jec t s .  An enemy sovereign should have had no 

l eg i t ima te  r i g h t  t o  insu re ,  by the device of denying 

b e l l i g e r e n t  r i g h t s  t o  unauthorized cornba t a n t s ,  t h a t  these  

l a t t e r  funct ions  were performed f o r  h i s  enemy. I t  was 

s a i d ,  however, t h a t  a l l  na t ions  had an i n t e r e s t  i n  in- 

sur ing  t h a t  wars were fought by s t a t e s ,  no t  ind iv idua l s . j2  

THE FUNCTION OF PREVENTING 

CRUELTY TO PRISONERS 


The func t ions  descr ibed above a r e  the only func t ions  

the  a u t h o r i z a t i o n  r u l e  can accomplish by i t s e l f ,  without  

r e ly ing  on c e r t a i n  condi t ions  precedent t o  t h e  e f f i c i e n t  

opera t ion  of the  r u l e .  They a r e  usual ly  found only i n  

wars fought between na t ions  sharing a  common h e r i t a g e ,  i n  

a s t a b l e  h i s t o r i c a l  environment. The cond-it ions are :  

t h a t  both p a r t i e s  t o  the  war subscribe t o  t h e  theory t h a t  

wars a r e  between s t a t e s ,  not  ind iv idua l s ;  t h a t  t h e r e  i s  

a meeting of the  minds of the p a r t i e s  t o  the  c o n f l i c t  a s  

t o  the  proper persons t o  author ize  i n  any given war; t h a t  

3 2 ~ e e  Talbot v. Jansen, note  20 supra,  a t  160. 



t h e r e  e x i s t s  no f a c t u a l  s i t u a t i o n  requ i r ing  t h e  invoking 

of a d i f f e r e n t  r u l e .  

If any of these condi t ions  a r e  not  present  the autho- 

r i z a t i o n  r u l e  i s  not  followed because i t  alone cannot 

perform the  funct ion  of preventing c rue l ty .  While European 

monarchs ru led  the  a u t h o r i z a t i o n  r u l e  worked. The condi- 

t i o n s  precedent were present .  An a n a l y s i s  of the t r e a t -

ment afforded i r r e g u l a r  combatants i n  t h e  wars between 

France and England i n  North America i n  1757-1760, the  

American Revolution, and l a t e r  European wars, w i l l  i l l u s -

t r a t e  t h e  conclusion reached above. 

There was, on t h e  Continent ,  i n  the  18th  century,  a 

f a i r l y  e l a b o r a t e  and genera l ly  followed body of custom 

which might be c a l l e d  a code of the laws of land warfare .  

One of i t s  s a l i e n t  f e a t u r e s  was the  concept t h a t  t h e r e  

e x i s t e d  a f i r m  d i s t i n c t i o n  between combatant and noncom- 

ba tan t .  

Wars were fought by small ,  highly d i s c i p l i n e d  pro- 

f e s s i o n a l  armies f o r  l imi ted  purposes. There was genera l  

agreement t o  use only these  troops.  It was understood 

t h a t  the  los ing  na t ion  was no t  t o  be ann ih i l a t ed .  The 

wars had only l imi ted  impact on the  masses of people,  s ince  

they were no t  phys ica l ly  nor emotionally involved i n  them. 

The age of reason had been begun by the  ascendency of 

Rousseau and V o l t a i r e  wi th  i t s  a t t endan t  de-emphasis of 



emotion. The powerful inf luence of the  French Court 

permeated the  cour t s  of a l l  European monarchs and caused 

a sense of uni ty  - an apprec ia t ion  of a common c u l t u r e  -
among the m i l i  t a r y  and the  r u l i n g  c l a s s e s  i n  p a r t i c u l a r ,  

i n  a l l  of Europe. 33 I n  s p i t e  of t h e i r  l o c a t i o n  i n  North 

America, i n  both the French-English war of 1757-1760 and 

the  American Revolution, the  condi t ions def ined above 

were present .  

I n  t h e  war of 1757-176034 both s i d e s  used composite 

f o r c e s  of Indians and i r r e g u l a r s .  The B r i t i s h  organized 

a group of f ront iersmen,  "Rogersg Rangers," which operated 

c lose ly  wi th  indians.  Rogers was commissioned i n  the  

B r i t i s h  c o l o n i a l  f o r c e s ,  as were the  indian  c h i e f s .  Both 

the  indian  w a r r i o r s  and the  front iersmen were pa id ,  took 

an oa th ,  and were sub jected t o  the a r t i c l e s  of war. 35 No 

uniforms were provided. 36 The t e r r a i n  requi red  the  use 

of such u n i t s .  Regular f o r c e s  on both s i d e s  were re-

l a t i v e l y  use less .  

3 3 ~ e e  genera l ly ,  Veale, Advance t o  Barbarism, Chaps. 
111, I V  (1957) . The code i n  Mohammedan coun t r i e s  about 
t h i s  time was q u i t e  d i f f e r e n t .  See Ashrof, Muslim 
Conduct of S t a t e ,  192-242 (1945). 

34~ommonly known i n  the  United S t a t e s  a s  the  "French 
and IndianH War. 

3 5 ~ e t t e r s  from Lord Loudon t o  Rogers, March 1757 and 
1 Jan. 1758 In Rogers, Journal  of Major Robert R.ogers, 
45, 69 (1770) a 

3 6 ~ a c hman furn ished  h i s  own flcloathes," Ib id .  



The commissfons and oa ths  (which of course were mere 

f o r m a l i t i e s  inso fa r  a s  the  Indians were concerned) s a t i s -

f i e d  the  a u t h o r i z a t i o n  r u l e .  The war was i n  f a c t  between 

s t a t e s ,  s ince  t h e r e  were p r a c t i c a l l y  no inhab i t an t s  i n  the  

a rea .  There were no o the r  f a c t o r s  t o  be considered i n  

the  wilderness .  The laws of war known i n  Europe were n o t  

much followed and p r i soners  were f r equen t ly  butchered. 

For the  t roops  on both s i d e s ,  t h i s  was a normal inc ident  

of war. 

While i t  cannot be s a i d  wi th  absolu te  c e r t a i n t y  t h a t  

the  French regarded Rogersq Rangers a s  lawful  combatants, 

a s t rong inference  can be drawn from the  e n t i r e  d ia ry  of 

Major Rogers t h a t  such was the  case.  Moreover, t h i s  would 

be i m p l i c i t  i n  the  provis ions  i n s i s t e d  upon by the French 

i n  the  c a p i t u l a t i o n  of Quebec which ended the war.37 The 

English granted the  French ~ t M i l i t i a t t  b e l l i g e r e n t  r i g h t s .  

The c a p i t u l a t i o n  terms s t a t e d  t h a t  i t  was the  custom i n  

the  colonies  f o r  the  inhab i t an t s  t o  take up arms f o r  the  

sovereign. 38 Necessity then,  added t o  an unspoken agree- 

ment upon the  proper type of t roops f o r  a c o l o n i a l  war, 

brought about a meeting of the  minds of the  two na t ions  

a s  t o  the  p ropr ie ty  of the  use of these  i r r e g u l a r s .  

3 7 ~ e e  H a l l ' s  I n t e r n a t i o n a l  Law, note  20 supra,  a t  616- 
17, f o r  the  terms of the  c a ~ i t u l a t i o n .  

' 8 ~ b i d .- Hal l  considers  t h i s  evidence t h a t  a t  the  t ime, 
9 n f l i t i a y g  i n  Europe were n o t ,  by custom, lawful  b e l l i g e r e n t s .  



A simf l a r  s i t u a t i o n  occurred i n  the American Revolu- 

t i o n .  The B r i t f s h  army of Lord Cornwallis engaged var ious  

groups of American i r r e g u l a r  combatants i n  South Carol ina;  

i . e . ,  the f o r c e s  of Generals Marion, Pickens, and Sumter. 

These groups wore no u n i f 0 r m s , 3 ~  were r a r e l y  pa id ,  engaged 

only i n t e r m i t t e n t l y  i n  f ~ d h t i n ~ , ~ ~  and f requen t ly  v i o l a t e d  

the  laws of war by k i l l i n g  and mis t rea t ing  Tory pr i soners .  4 1  

The American genera ls  had been commissioned by the  Governor 

of South Carolina i n  a  ' Is ta ten M i l i t i a ,  42  although i t  seems 

doubtful  t h a t  the  men of these commands had any formal 

connection wi th  the  revolu t ionary  government. The Governor 

was not  i n  South Carol ina ,  having been forced  t o  leave by 

the  B r i t i s h .  He sent  the  commissions by cour ier .43  Never-

t h e l e s s ,  Lord Cornwallis ,  an o f f i c e r  wi th  much m i l i t a r y  

and p o l i t i c a l  experience,  i n  h i s  voluminous correspondence 

wi th  h i s  government and w i t h  the  Commanders of the  Conti- 

n e n t a l  Army did  not  mention t h a t  he considered Marion's, 

Pickenrs ,  o r  Sumterts  commands unlawful or  i l l e g a l  combatants. 

3 9 ~ e e  Har t ley ,  L i f e  of Major General Henry Lee and General 
Thomas Sumter, 123-26 (1859) ; 1 Ross, Correspondence of 
Cornwallis ,  91  (1859) ; Horry, The L i fe  of General F ranc i s  
Marion, 160 (1814) . 

4 0 ~ e eGreene, FV, General Greene, 176; 265 (1859). 
4 1 ~ e e  L e t t e r s  of Cornwallis  t o  Maj. Gen. Greene, t o  Gen. 

Smallwood, t o  Lord Germain, l e t t e r  of Rawdon t o  Cornwallis  
i n  1 Ross, note  39 supra,  a t  67, 505, App. V I  (1859). 

4 2 ~ o r r y  note  39 supra,  a t  130; Har t ley ,  note  39 suprq,  
a t  314, 316. 



Those he captured were comparatively w e l l  t r e a t e d ,  44 a l -

though considered rebe l s .  He occas ional ly  complained of 

t h e i r  treatment of Tory pr i soners .  Cornwallis  did order  

the execut ion of a few men, unattached t o  the  American 

fo rces  i n  any way, who were caught i n  ind iv idua l  sniping 

at tempts  a t  the  ~ r i t i s h . ~ 5  

I n  t h i  s  war a s  i n  the  e a r l i e r ,  a u t h o r i z a t i o n  ( a l -  

though from an  inchoate na t ion)  was the  s o l e  requirement. 

The necessary condi t ions  f o r  t h e  opera t ion  of the  author i -  

z a t i o n  were again  present .  The B r i t i s h  shared a common 

h e r i t a g e  w i t h  the  c o l o n i s t s .  Cornwallis  attempted t o  

r a i s e  i r r e g u l a r  t roops  from Tory sympathizers, a circum-

s tance  which l ed  t o  a common agreement t h a t  i r r e g u l a r s  were 

proper sub jec t s  f o r  a u t h ~ r i z a t i o n . ~ ~  the  bulk of I f  

Americans d id  no t  be l i eve  t h a t  wars a r e  s o l e l y  between 

s t a t e s ,  t h e i r  l eader s  accepted Rousseau's theory of war. 

The t reatment  of i r r e g u l a r  combatants i n  the  Spanish 

Peninsular  wars about twenty-five yea r s  l a t e r  was f a r  
/ 

d i f f e r e n t ,  and demostra t e s  the  i n a b i l i t y  of the  author i -  

z a t i o n  r u l e  t o  p r o t e c t  p r i soners  when a convent ional  army 

meets i r r e g u l a r s .  The murder of p r i s o n e r s ,  a l though i t  

4 4 ~ e egenera l ly  1 Ross, note  39 supra. 
453ee Horry, note  39 supra,  a t  209, 211, 212. 
46~ower  ranking B r i t i s h  o f f i c e r s  accepted the  command 

dec i s ion ,  but  were perplexed by the  mode of warfare  used 
by i r r e g u l a r s .  See Simcoe, A Journal  of t h e  Operations 
of the  QueenDs Rangers, 18 (1790 ?) 



o f t e n  occurred i n  the  two c o l o n i a l  wars discussed,  was 

r a r e l y  murder of conventional army personnel.  The 

a b i l i t y  of t h e  a u t h o r i z a t i o n  r u l e  t o  prevent such a t r o -  

c i t i e s  had no t  been t e s t e d  i n  the  c o l o n i a l  wars. 

I n  t h i s  war (1807-1814) Wellington was a t  times aided 

by a s  many a s  50,000 Spanish i r r e g u l a r  combatants. Many 

were authorized t o  f i g h t  by the  Spanish Regency. Others 

were se l f - cons t i tu ted .  Some were motivated more by hope 

of booty than by pa t r io t i sm.  Those authorized were organ-

ized and equipped by s e c r e t  "Gueri l la  Juntasu  es t ab l i shed  

i n  each province. D i s t r i c t s  furnished a quota of men by 

levy and provided t h e i r  food. The regular  Spanish army 

provided payment, d i s c i p l i n e ,  and some leaders .  47 Wellin-

ton ' a l so  used the  Portuguese Ordenanza, an ununiformed, 

but  au thor ized ,  paid,  and o f f i c e r e d  m i l i t i a  a g a i n s t  the  

French. 48 

The French t r e a t e d  a l l  of these  groups a s  unlawful 

combatants. Many were sho t ,  u n t i l  r e p r i s a l s  by the  g u e r i l -  

l a s  forced a semi-recognition of them a s  lawful  b e l l i g e r -  

en t s .  49 It i s  probable t h a t  the reason given by the  French 

4 7 ~ e e3 Oman, A History of the Peninsular War, 488-92 
n908) ; Napier, History of the  War i n  the  Peninsula,  and 
i n  the  South of France,  1807-14, a t  206, 284 (Redfield 1 
Vol. ed. 1855). 

4 8 ~ a l l t sI n t e r n a t i o n a l  Law, note  20 supra,  a t  619 and n.1. 
4 9 ~ e e3 Oman, note  47 supra,  a t  488-92 (1908);  H a l l ' s  

I n t e r n a t i o n a l  Law, note  20 supra,  a t  619 and p. 1; Napier, 
note  47 supra,  a t  411 ,  561. 



Commander, Marshal Boult ,  i n  the  case of the  Ordenanza 

was t h e i r  lack  of uniforms .So 

Sole ly  from a  l e g a l  s tandpoin t ,  using the  frame of 

re ference  of the  law of war a s  i t  e x i s t e d  a t  the  time, 

Rogers Rangers, the  French h a b i t a n t s ,  the  American i r regu-  

l a r s ,  t he  Portuguese Ordenanza, and a  l a rge  por t ion  of the  

Spanish G u e r i l l a s  had the  same l e g a l  s t a t u s .  Each had 

the  a u t h o r i z a t i o n  of a sovereign, o f f i c e r s ,  soma d i s c i p l i n e ,  

no uniforms, and no proper apprec ia t ion  of the  laws of 

war. Using a d i f f e r e n t  l e g a l  s t a t u s  a s  a  measuring rod ,  

a l l  were t f m i l i t i a . ~ 5 ~Each met the  bas ic  au thor iza t ion  

r u l e ,  a l though they were exceptions t o  the custom followed 

by the  European monarchs of au thor iz ing  only p ro fess iona l  

50wellington wrote Soul t :  

"Do you c a l l  the  fCountrymen without  Uniforms1 

Asassins and Highwaymen? They a r e  the  Countryfs  

Ordenanza, who a s  I had the honor of assur ing  

before ,  a r e  a  m i l i t a r y  Corps commanded by o f f i -  

c e r s ,  pa id ,  and a c t i n g  under m i l i t a r y  laws. . 


I have heard sa id  t h a t  you demand t h a t  a l l  
those who enjoy the  r i g h t  of war be uniformed, 
but  you must remember t h a t  you yourse l f  have 
added t o  the glory of the  French Army by com-
manding those s o l d i e r s  who were n o t  i n  uniform." 

Bee L e t t e r  from Wellington t o  Marshall Soul t  i n  H a l l ' s  
I n t e r n a t i o n a l  Law, note  20 supra,  a t  619 and n.1. (Trans-
l a t i o n  by Mrs. Pauline LeHardy Hart.) 

S 1 l i l i t a r y  men have f requen t ly  used the  Regular Army- 
M i l i t i a  dichotomy a s  a measure of l e g a l i t y .  See H a l l ' s  
I n t e r n a t i o n a l  Law, note  20 supra,  a t  618-19; Art. 4 Geneva 
Convention Pr isoners  of War Convention, note  12 supra;  
Spaight ,  note  6 supra,  a t  40-41 (1911). 



s o l d i e r s .  But i t  was not  t h i s  custom which-Soult  r e l i e d  

upon t o  dec la re  them i l l e g a l .  He complained of lack  of 

uniforms. Soul t  was blocked from complaining of lack of 

au thor iza t ion ;  but  even the  authorized Spanish g u e r i l l a s  

were conspicuous f o r  c r u e l t y  t o  captured French s o l d i e r s  .52 

The a u t h o r i z a t i o n  r u l e  was impotent t o  prevent c r u e l t y  t o  

pr i soners .  How did  t h i s  weakness come t o  be exposed? A 

new type of combatant had been authorized,  a type which 

the  sovereigns had not  mutually agreed upon a s  proper f o r  

au thor iza t ion .  53 

The a u t h o r i z a t i o n  r u l e  then, when l i t e r a l l y  i n t e r -  

p re ted ,  was not  a b l e  t o  perform a  necessary funct ion .  It 

depended too  much upon the  sense of uni ty of the  European 

a r i s t o c r a c y ,  t h e i r  a b i l i t y  t o  f i n d  a common g ~ o u n d  upon 

which t o  agree ,  t h e i r  custom of using p ro fess iona l  armies 

only. The Spanish Regency followed the  l e t t e r ,  but  not  

the  s p i r i t ,  of the  r u l e .  The Spanish peasants  took the  

p o s i t i o n  t h i s  was a  war between ind iv idua l s .  But the  French 

f e l t  0 t h e r w i s e . 5 ~  I n  t h i s  war, the  a u t h o r i z a t i o n  r u l e  was 

T2see Napier note  47 supra,  a t  206, 284; 3 Oman, note  
47 supra,  a t  468-92. 

+.. 
3 j ~ a p o l e o n  operated,  while  i n  o ther  coun t r i e s ,  on the  

p r i n c i p l e  t h a t  i n h a b i t a n t s  who took papt i n  h o s t i l i t i e s  
without  forming p a r t  of the  r egu la r  army were t r e a t e d  
a s  insurgents .  Droop, note  20 supra,  a t  122. 

5 4 ~ r o o p ,id. Napoleon a t  times followed an e a r l i e r  ex-
t ens ion  of t h e  a u t h o r i z a t i o n  r u l e  which requi red  each b e l l i -  
gerent  t o  have express au thor iza t ion .  This extension was 
used t o  crush r e b e l l i o n s .  See H a l l ' s  ~ n t e r n a t i o n a l  Law, 
note  20 supra,  a t  612-13, n.2 (8 th  ed. ,  Higgins) (1924). 



c a l l e d  upon t o  perform a  func t ion  i t  was no t  expressly 

designed f o r .  Moreover, i t  was a  new type of war not 

foreseen  when the r u l e  was developed. Napoleon va in ly  

attempted t o  enforce a  v a r i a t i o n  of the  r u l e  which 

granted b e l l i g e r e n t  r i g h t s  only t o  the  r egu la r ,  f u l l  

time army, excluding a l l  m i l i t i a  from these  r i g h t s . 5 5  

The weakness of the au thor iza t ion  r u l e  i s  seen i n  

two d i f f e r i n g  p r a c t i c e s  followed by the  American army 

i n  Mexico i n  1847. While the  Mexican f o r c e s  were s t i l l  

e f f e c t i v e ,  and before the  v i c t o r y  a t  Cerro Gordo which 

dispersed the  organized Mexican army General Sco t t  

apparent ly requi red  only an author iza t ion .  Thus, he 

issued a proclamation on Apr i l  11, 1847, i n  which he 

s a i d ,  a f t e r  point ing out the  good d i s c i p l i n e  of the 

American army: 

". . . on the  o the r  hand, i n j u r i e s  com-
mit ted by ind iv idua l s  o r  p a r t i e s  of Mexico 
-not  b e l o n ~ i n ~  the  publ ic  f o r c e s  upon 
ind iv idua l s ,  small  p a r t i e s ,  t r a i n s  of 
wagons and teams, or  of pack mules, or  on 
any o the r  person o r  property belonging t o  
the  army, cont rary  t o  the  laws of war -
s h a l l  be punished wl th  v igor  - . . . .11 56 
(Emphasis suppl ied .) 

5 5 ~ a l l f sI n t e r n a t i o n a l  Law, note  20 supra,  a t  612-13, 
n.2. 

5 6 ~ a j o r  General Winf i e l d  Sco t t  s Proclamation of Apr i l  
11, 1847, d i r e c t e d  t o  t h e  people of Mexico. (Photos ta t  
o f - o r i g i n a l  document i n  the  U.S. Army Library ,  Washington, 
D.C.) 



Late r ,  a f t e r  Cerro Gordo, he followed a d i f f e r e n t  

r u l e ,  and threatened t o  t r e a t  the  remaining g u e r i l l a s  a s  

murderers and robbers ,  57 although they were authorized 

by the  Mexican government. The r u l e s  were changed because 

of changed condi t ions  i n  the  l a t t e r  p a r t  of the  war. I n  

t h e  l a t t e r  p a r t  of the  war, the  Mexican i r r e g u l a r s  f r e -

quent ly v i o l a t e d  t h e  laws of war, p a r t i c u l a r l y  by mis-

t r e a t i n g  pr i soners .  58 

THE COLLAPSE OF TKE CUSTOMARY RULES 

After  the Peninsular  War, a l l  v a r i a t i o n s  of the  

a u t h o r i z a t i o n  r u l e  proved unworkable. Wellington drove 

the  French armies from Spain i n t o  France a t  the end of 

the  Peninsular  War. Soul t  had t o  c a l l  t he  French inhabi-

t a n t s  t o  r i s e  i n  arms a g a i n s t  the  invading B r i t i s h  and 

Spahish t roops.  59 Wellington, faced by French g u e r i l l a s  

a s  Sou l t  had e a r l i e r  been by Spanish, announced a new 

r u l e .  He issued a proclamation ordering the  inhab i t an t s  

t o  e i t h e r  take arms openly and jo in  Soul t  o r  s t ay  peaceably 

a t  home. If they d id  n o t ,  he threatened t o  hang them and 

burn t h e i r  v i l l a g e s .  60 Wellington's r u l e  was meant t o  

57General Order Number 372, Headquarters of the  Army,
Mexico, Dec. 12, 1847, i n  General Sco t t  Is o rde r s ,  1847-
1948, Book 4 1  1/2, United S t a t e s  Archives. 

F82 Smith, J.H., The War wi th  Mexico, 168-69, 421, 423 
(1919) 

5 9 ~ a p i e r ,,- note  47 supra,  a t  694. 
bod.; see  f u l l  t e x t  of Proclamation i n  Holland, Lec-

t u r e s  on I n t e r n a t i o n a l  Law, 363 (1933). 



r equ i re  f u l l  time m i l i t a r y  a c t i v i t y  and t o  f o r b i d  p a r t  

time soldier i -ng.  61 ' .  

After  t h i s  the re  was l i t t l e  consis tency i n  the  r u l e s  

concerning who could f i g h t  i n  war. Necessity required 

the  con t inen ta l  powers t o  seek whatever he lp  they could 

from the  peasantry.  Thus when Napoleon invaded Prussia  

i n  1813, t h e  Prussians issued a  decree c a l l i n g  upon the  

populat ion ( i . e . ,  the Landsturm, a  form of m i l i t i a )  t o  

take up arms aga ins t  the  ~ r e n c h . 6 2  Their only uniform 

was a cap and b e l t ,  which they were i n s t r u c t e d  t o  h ide  

when hard pressede63 The French announced they considered 

the  Landsturm a s  brigands.  64 Not long a f t e r ,  Napoleon, 

when hard pressed,  c a l l e d  up ununiformed French peasants ,  

and the  Germans under Blucher issued a s i m i l a r  proclamation.65 

THE STRATEGY FUNCTION 

There i s  an e n t i r e l y  d i f f e r e n t  func t ion  which may 

be performed by the  r u l e s  concerning who may f i g h t  i n  

war. They can a i d  prosecut ion of a  war. A c l e a r  example 

of t h i s  f u n c t i o n  i s  seen i n  the  French In te rven t ion  i n  

6 1 ~ e e  Spaight ,  note  6 supra,  a t  37 and n.2. 
6 2 ~ r o o p ,  note  20 supra,  a t  122; Lieber ,  Guer i l l a  P a r t i e s  

Considered w i t h  Reference t o  the  Laws and Usages of War, 
15 (1862). 

6 3 ~ o l l a n d ,Studies  i n  I n t e r n a t i o n a l  Law, (1898)... 76 
6 4 ~ r o o p ,  note  20 supra,  a t  122; Lieber ,  note  62 supra,  

a t  15. 
6 5 ~ r o o p ,  no te  20 supra,  a t  122. 



Mexico. The French invaded Mexico during the  1860's,  

i n s t a l l e d  the  Austr ian Maxmilian a s  emperor and l a t e r ,  

a f t e r  prolonged h o s t i l i t i e s ,  withdrew, leaving Maxmilian 

t o  be executed by the Mexicans. I r r e g u l a r  combatants 

operated on the  Mexican s i d e  through th ree  phases of t h i s  

armed in te rven t ion ;  most wore no uniforms. During the 

f i r s t  phase, the  invading French were opposed by both 

the  r egu la r  Mexican f o r c e s  and bands of i r r e g u l a r s ,  some 

of which were authorized by the  Mexican government. Dur-

ing t h i s  phase the French recognized a s  lawful  b e l l i g e -  

r e n t s  a l l  those armed f o r c e s  ( regardless  of type,  au thor i -

za t ion ,  o r  method of operat ion)  which met, fought ,  or  

r e t r e a t e d  from the  main body of the  French army. However, 

those Mexicans, no matter i n  whose name they operated,  

who conducted r a i d s  on towns or  ind iv idua l s  were t r e a t e d  

a s  outlaws. 66 

During t h i s  phase the  French army was attempting t o  

conduct an armed in te rven t ion  without arousing more than 

the  absolu te  minimum of h o s t i l i t y  among the  Mexicans. 

After  the  French capture of Mexico Ci ty  and the  d e f e a t  of 

the  major por t ion  of the  Mexican army, the  war entered  a 

second phase. During t h i s  phase, while  the  French and 

66400th OR Research and Development Unit (TNG), U.S. 
Army, French Mil i ta ry  Government i n  Mexico, 119 (1951). 
(A p r o j e c t  submitted t o  the  Research and Development Board, 
General S t a f f ,  U.S. Army, P ro j .  Log 8.) Here inaf te r  c i t e d :  
French Mi l i t a ry  Government. 



Maxmilian were attempting t o  pac i fy  a country they f e l t  

was almost w i t h i n  t h e i r  grasp,  they declared a l l  i r regu-  

l a r s  "brigandsw and "robbers. " Many i r r e g u l a r s  were 

t r i e d  by French Mi l i t a ry  Courts and executed. The charges 

were usual ly  "assass ina t ion ,"  o r  p i l l a g e  and arson of 

towns and haciendasO67 Many of these  t r i a l s  were mere 

sham t r i a l s  cyn ica l ly  arranged by Marshal Bazaine, the  

French commander. The v e r d i c t s ,  i n  many cases ,  were pre-

arranged w i t h  the o f f i c e r s  who composed the  cour t .  68 

La te r ,  when the  French were withdrawing from Mexico, hav-

ing decided t o  abandon the  adventure, they t r e a t e d  some 

of the Mexican g u e r i l l a s  a s  lawful combatants, i . e . ,  those 

wi th  c lose  connections wi th  the  RePub l i c a n  Government of 

Juarez.  69 

The French d i s p o s i t i o n  of i r r e g u l a r  combatants i n  

the  Mexican i n t e r v e n t  ion  had l i t t l e  r e l a t i o n s h i p  t o  the  

customary r u l e s .  I f ,  however, the  d i s p o s i t i o n  i s  analyzed 

from the  viewpoint of p o l i t i c a l  and m i l i t a r y  pol icy ,  two 

d i s t i n c t  conclusions appear. 

6 7 ~ e eFrench Mil i ta ry  Government, 170, 124, 168, 271, 
273, 111; Photographic copy of I l l u s t r a t e d  London News 
of Jan. 2,  1864 a t  111. 

6 8 ~ e eFrench Mil i ta ry  Government, 278.,- 272, 
bysee French Mil i ta ry  Government, 297-99. The "Black 

Decree" of Maxmilian of Oct. 3, 1865 i s  not  discussed,  
a s  i t  was a pa ten t ly  i l l e g a l  order  condemning without  d i s -  
c r iminat ion  a l l  f o r c e s  opposing him. See Winthrop, M i l i -
t a r y  Law and Precedents,  798 (2d ad. 1920 r e p r i n t ) .  



The f i r s t  of these  conclusions i s  t h a t  the d ispos i -  

t i o n  of the  Mexican i r r e g u l a r s  helped the  b a s i c  aim of 

the  in te rven t ion .  This aim was t o  i n s t a l l  a  l a s t i n g  

puppet government a t  the  l e a s t  poss ib le  expense i n  t ime, 

money, and men. 

The second of the  conclusfons i s  t h a t  the French 

used the  r u l e s  concerning i r r e g u l a r s  t o  a i d  t h e i r  t a c t i -  

c a l  s i t u a t i o n .  French a p p l i c a t i o n  of the  r u l e s  var ied  

a s  t h e i r  assessment of the  t a c t i c a l  s i t u a t i o n  var ied .  

The French waived, app l i ed ,  and again waived the  authgr i -  

z a t i o n  r u l e  a s  t h e i r  s i t u a t i o n  vis-a-vis  the  J u a r i s t  

f o r c e s  changed. 

The French p r a c t i c e  i n  t h i s  In te rven t ion  was a com-

b ina t ion  of d iscr iminat ing  app l i ca t ions  of r u l e s .  The 

combination had the  following e f f e c t s :  It perhaps saved 

captured French t roops from r e p r i s a l s  by the  Mexican 

i r r e g u l a r s  and pro tec ted  t h e  population from t h e i r  depre- 

da t ions .  This genera l ly  was the  e f f e c t  of the  p r a c t i c e  

followed s h o r t l y  a f t e r  the  invasion. It tended t o  sepa- 

r a t e  the Mexican people from the  Juarez government by 

e s t a b l i s h i n g  the  French a s  the  p ro tec to r s  of the  populace 

from i r r e g u l a r  r a i d s .  The combination helped t o  prevent 

i d e n t i f i c a t i o n  of the French t roops wi th  the  Maxmilian 

government. The French were s t i l l  a b l e  t o  b e n e f i t  some-

what from the  harsh  decrees  of Maxmilian a g a i n s t  the 



J u a r i s t  fo rces .  This e f f e c t  was more apparent i n  the  

l a t t e r  s t ages  of the  intervention.7'  

.THE IDENTIFICATION FUNCTION 

Rules can be made which compel the  i r r e g u l a r  t o  -
wear uniform-like marks o r  lose  pro tec ted  s t a t u s  upon 

capture.  These r u l e s  perform th ree  i d e n t i f i c a t i o n  func- 

t ions .  The uniform marks i d e n t i f y  non-f ighters  and thus  

may p r o t e c t  them from harm. They a l s o  a i d  the  opposing 

army i n  picking out enemy i r r e g u l a r s  from among the  mass 

of the  c i v i l i a n  population. Occasionally they may a l s o  

serve t o  prevent  s u r p r i s e  by the i r r e g u l a r s .  7 1  

Thf s type of r u l e  can a l s o  perform a s t r a t e g y  func- 

t i o n .  It i s  poss ib le  t o  formulate r u l e s  which ostensib-  

l y  perform the  funct ion  of p ro tec t ing  c i v i l i a n s ,  but  

which a c t u a l l y  a i d  the  s t r a t e g y  of the conventional army. 

These c a p a b i l i t i e s  of the  uniform marks r u l e  were apparent 

i n  the  Franco-Prussian War of 1870-71. 

7 0 ~ h i s  method of handling the  problem of the  d i s p o s i t i o n  
of i r r e g u l a r s ,  w i th in  the  o v e r a l l  framework of pol icy ,  may 
w e l l  have been due t o  the  experience of Marshal Bazaine, 
who had r i s e n  from the  ranks of the  French army, and had 
spent yea r s  a s  a soldier-diplomat governing, f i g h t i n g ,  
and nego t i a t ing  wi th  t h e  Arabs i n  the  French possesslons 
i n  North Afr ica .  

71~hese  func t ions  have always been more important i n  
Europe than  i n  the  United S ta tes .  See Lieber ,  note  62 
supra,  a t  16 (1862) . 
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I n  t h a t  war a f t e r  the conventional French army was 

defeated o r  immobilized the  French government c a l l e d  

out  a m i l i t i a ,  the  Garde Mobile. Groups of ind iv idua l  

French c i t i z e n s  were a l s o  c a l l e d  up t o  r e s i s t  the  in-  

vaders.y2 Many of the  l a t t e r  were members of shooting 

clubs - t h e  Francs T i reur  - (Free Shooters) .73 The 

Francs T i reur  were of s e v e r a l  types;  some wore uniforms, 74 

while  o t h e r s  wore only b lue  o r  grey blouses wi th  red arm 

bands or  a red shoulder s t rap .75  The Pruss ians  t r e a t e d  

a l l  these  f o r c e s ,  without d i s t i n c t i o n ,  a s  unlawful 

b e l l i g e r e n t s ,76 although a l l  were authorized by the  French 

government. It should be noted t h a t  t o  maintain c o n t r o l  

of the  country i n  a r e a s  away from the  main bodies  of 

t roops ,  the  Pruss i ans  used highly vulnerable  sma11 roving 

723ee H a l l ' s  I n t e r n a t i o n a l  Law, note  20 supra,  a t  15, 
16, n.1. See a l s o  Spaight ,  War Rights on Land, 41, 42 
(1911) ; Bordwell, The Law of War on Land, 90 (1908). 

733paight,  note  72 supra,  a t  44. "Franc-Tireurv has 
s ince  become a synonym f o r  unlawful b e l l i g e r e n t .  See 
United S t a t e s  v. Wilhelm L i s t ,  (Hostages case ) ;  11 T r i a l s  
of War Criminals 1244-1246 (G.P.O. 1950) . (Balkan p a r t i -  
sans i l l e g a l  !'Francs Ti reurs .  11) 

7l tsPaight,  note  72 supra,  a t  42. 
7 5 ~ e l e g r a m  from German Chancellor t o  French a u t h o r i t i e s  

through American mini 'ster,  i n  Edmonds and Oppenheim, Land 
Warfare, 20, (1908).-. n.a 

7 b ~ p a i g h t ,  note  72 supra,  a t  43- German General S t a f f ,  
Kriegsbrauch i m  Landkrieg (1902) i n  Morgan, The War Book 
of the  German General S t a f f ,  79 (1915); see a l s o ,  Edmonds 
and Oppenheim, note  75 supra,  a t  20, n.a; .Bordwell ,  note  
72 supra,  a t  92, 95; H a l l ' s  I n t e r n a t i o n a l  Law, note  20 
supra,  a t  614-15 (8 th  ed. ,  Higgins) (1924). 



p a t r o l s  of cavalry.  

~ h e s e '  groups were held by the Prussians t o  be i l l e -  

g a l  combatants because they did not  meet one o r  both of 

the  following c r i t e r i a .  F i r s t ,  s ince  the  b lue  blouse 

was the  n a t i o n a l  costume of France and the  arm band 

could be taken off a t  w i l l ,  i t  was s a i d  t o  be impossible 

f o r  Prussian t roops t o  d i s t i n g u i s h  those indiv iduals  

from those from whom they could expect a c t s  of h o s t i l i -  

t i e s  .77 A uniform was the re fo re  required.  The second 

c r i t e r i a  was t h a t  each ind iv idua l  i r r e g u l a r  combatant 

was required t o  have on h i s  person a c e r t i f i c a t e  of h i s  

charac ter  a s  a s o l d i e r ,  issued by a l e g a l  a u t h o r i t y ,  and 

addressed t o  him personal ly ,  t o  the  e f f e c t  t h a t  he had 

been c a l l e d  t o  the co lo r s ,  and was borne on the  r o l l s  of 

a corps organized on a m i l i t a r y  foo t ing  by the  French 

government.78 The l eader s  may have had such c e r t i f i -  

c a t e s ,  but  no t  the men, and few could meet t h i s .  The 

l a t t e r  r u l e  i s  an extension of the au thor iza t ion  r u l e  t o  

i t s  utmost extremity.  The f i r s t  r u l e  may have pro tec ted  

innocent c i v i l i a n s  from the  e f f e c t  of war. It a l s o  served 

7 7 ~ e l e ~ r a mfrom German Chancellor t o  French a u t h o r i t i e s  
i n  Edmonds and Oppenheim, note  75 supra,  a t  20. A t  t imes,  
the  Germans i n s i s t e d  t h a t  the  French ins ign ia  should be 
v i s i b l e  by the  naked eye a t  r i f l e  shot .  See Bordwell, 
note  72 supra,  a t  91 (1915). 

78~erman General S t a f f ,  The Usages of War on Land (1902)
(Kriegsbrauch i m  Landkrieg) , t r a n s l a  t i o n  i n  Morgan, The 
War Book of t h e  German General S t a f f ,  79 (1915). 



t o  prevent s u r p r i s e  of the  Prussian troops by the  French 

i r r e g u l a r s .  Actual ly ,  s ince  no uniforms were a v a i l a b l e ,  

the  French i r r e g u l a r s  were unable t o  p a r t i c i p a t e  i n  the  

war except a t  the  r i s k  of dea th  upon capture.  

The Germans a c t i v e l y  enforced these r u l e s  and g r e a t  

numbers of French i r r e g u l a r s  were shot .  The r u l e s  and 

t h e i r  enforcement aided Prussian s t r a t e g y .  The French 

i r r e g u l a r  combatants were denied popular support  because 

of f e a r  of Prussian r e t a l i a t i o n  and were soon el iminated 

a s  an a c t i v e  fo rce .  The war, which might have been 

c a r r i e d  on longer by the  Francs-Tireur,  was speedi ly  

ended.79 This approach of the  Prussian army t o  the  r u l e s  

concerning who may f i g h t  i n  war was considered cont rary  

t o  custom and unfa i r  by some,80 but  i t  was r e a l i s t i c .  

It f s  poss ib le  t h a t  the  r u l e s  followed by the  Prussians 

i n  t h i s  war merely represented a  s o l u t i o n  i n  favor  of the  

i n t e r e s t s  of the  Pruss ian  Army. 

This was the  p o s i t i o n  of the German de lega te  t o  the  

Hague peace conference of 1899, who i n  d iscuss ing  Irregu-

l a r s ,  s t a t e d  t h a t  the  i n t e r e s t s  of l a rge  armies imperative-

l y  demand s e c u r i t y  f o r  t h e i r  communications and f o r  the  

r ad ius  of t h e i r  occupation and t h a t  a c o n c i l i a t i o n  of t h e i r  

7 9 ~ p a i g h t ,note  72 supra,  a t  nn.2, 4 .  See a l s o  Dupuy, 
The Nature of Guer i l l a  War, 1939 P a c i f i c  A f f a i r s  138, 144-
45 (1939). 

8 0 ~ e egenera l ly ,  Morgan, note  79 supra,  a t  In t roduct ion ,  
(1915) 



i n t e r e s t s  and those of the  invaded peoples i s  impossible.81 

The German approach i s  a l s o  seen i n  Count von Moltkefs  

remark i n  1880 t h a t :  

"Never w i l l  an  A r t i c l e  l e a r n t  by 
r o t e  persuade s o l d i e r s  t o  see a r egu la r  
enemy . . . i n  the  unorganized population 
which takes up arms spontaneously, (so 
of i t s  own motion) and puts  them i n  danger 
of t h e i  l i f e  a t  every moment of day and 
n igh t  .I' ti2 

THE LAW ENFORCEMENT FUNCTION 

This t h e s i s  has pointed out  funct ions  performed by 

the  r u l e s  concerning b e l l i g e r e n t  q u a l i f i c a t i o n s  i n  the  

f i e l d s  of psychology, philosophy, the  prevent ion of c rue l -

t y  t o  captured persons,  s t r a t e g y ,  and p ro tec t ion  of non-

combatants from the  e f f e c t s  of f i g h t i n g .  

There i s  another  func t ion  which these  r u l e s  a r e  

thought t o  be capable of performing. This func t ion  i s  

the  prevent ion of ordinary crimes such a s  murder, robbery, 

rape,  and the  l i k e .  The d i s l o c a t i o n  and confusion caused 

81~he Proceedings of the Hague peace conference of 1899, 
r ran slat ion of o f f i c i a l  t e x t s ,  Carnegie Endowment, 1920), 

statement of Cole Gross von Schwartzhoff a t  553. 
8 2 ~ e t t e r  from Field-Marshal General Von Moltke t o  

B lun t sch l i  Dec. 11: 1880 i n  Holland, L e t t e r s  on War and 
Neu t ra l i ty ,  24-26 (1909) . (Commenting upon t h e  Brussels  
Declarat ion) .  See a l s o  Morgan, note  78 supra,  a t  68-72, 
90-93. But see  Trafnin,  Ques t ions  of Guer i l l a  Warfare 
i n  the Laws of Wid, 40 Am. J. 1z1~.'-s(1946) 
F i o l e n t  a t t a c k  upon German a t t i t u d e ) .  



by war c r e a t e  unique oppor tun i t i e s  f o r  the  p e r p e t r a t i o n  

of these of fenses .  

I f  these  of fenses  a r e  committed by men o r  groups of 

men who have no connection wi th  the  opposing armies or  

governments, who a r e  motivated so le ly  by s e l f  i n t e r e s t ;  

and who do not  engage i n  f i g h t i n g ,  then commanders of 

both s i d e s  can d e a l  wi th  them a s  they see f i t  under the  

laws of war. 83 If such of fenses  a r e  committed by t roops 

of the  conventional armies,  the  offenders  a r e  usual ly  

punished by t h e i r  own f o r c e s ,  although some "war crimestf 

f a l l i n g  i n  t h i s  category may be punished by the  o ther  

s ide .  84 No ques t ion  of the  r i g h t  t o  engage i n  war occurs 

i n  e i t h e r  case.  

But i r r e g u l a r  combatants f a l l  somewhere between the 

two ca tegor ies  mentioned and have a t  times the q u a l i t i e s  

of each. As groups, bands of i r r e g u l a r s  shade o f f  i n  i m -

pe rcep t ib le  degrees from those engaged mainly i n  f i g h t i n g  

and motivated s o l e l y  by p a t r i o t i s m  t o  f o r c e s  only sporadi- 

c a l l y  engaged i n  f i g h t i n g  and motivated mostly by hope of 

personal  p r o f i t  from loot ing .  

It i s  poss ib le  t o  formulate a r u l e  of expediency 

which w i l l  i n  theory e l imina te  the commission of ordinary 

8 3 ~ e eFM 27-10, The Law of Land Warfare, J u l .  1956, 
para. 498a; Lfeber, note  62 supra,  a t  10-12 (1862). 

8 4 ~ e eFM 27-10, note  83 supra,  a t  paras .  498-511. 



crimes by i r r e g u l a r s  i f  those who commit such offenses  

a r e  deemed unlawful combatants. The i r r e g u l a r  i s  deemed 

an i l l e g a l  combatant because experience shows t h a t  i r regu-

l a r s  a r e  more l i k e l y  t o  commit such offenses .  This s o r t  

of r u l e  was followed by the  Union army during t h e  Ameri- 

can C i v i l  War. 

Rather than use a u t h o r i z a t i o n  a s  the s o l e  t e s t  (per-

haps because of i t s  inadequacies) ,  the Union approach 

was t o  use c e r t a i n  terms a s  words of a r t  t o  de f ine  unlaw- 

f u l  combatants. Thus "Brigand," "Marauder," "Gueri l las  ,n 

"Gueri l la  Marauders," ItFree Booters,  f t  ItJayhawkers," 
lfBushwhackersw were a l l  terms which were s a i d  t o  be so  

w e l l  understood a s  t o  of themselves s t a t e  a punishable 

of fense  without  e labora t ion .  85 I n  the  t r i a l s  of i r ragu-

l a r  combatants by m i l i t a r y  commissions, i t  was common t o  

l ay  var ious  s p e c i f i c a t i o n s  under the charge of "being a 

~ u e r i l l a f l 8 6o r  a The s p e c i f i c a t i o n s  being " ~ r i ~ a n d . f l ~ 7  

themselves merely a l l eged  t h a t  the accused acted a s  a 

t8Guer i l la ,H a nJayhawker,tt o r  "Marauder," a t  times without 

853ee Lieber note  62 supra,  I n t . ,  1-8 (1862) (def in ing  
some of these  terms);  Act of Ju ly  2,  1864, Ch 215, Sec. 1, 
13 S t a t .  356; (Guer i l la  Marauders, G u e r i l l a s  d e a l t  wi th  
without  d e f i n i t i o n )  Dig. Op. J A G ,  1866, p. 115-16, ( I X ,
535),. - (mGuer i l l aw imports "Marauding"). 

"see ,.go, Cases of Keaton Wright, Marks Moody, Smith 
i n  GO No. 93, HQgs, Dept. of {he Ohio, Oct. $7,  1864; Case 
of Trammel and Barnes, GCMO No. 202, War Dept., July 22, 
1864. 

8 7 ~ e e  Case of Leach, GO No. 93, HQts Dept. of the Ohio, 
Oct. 27, 1864. 

L 



a l l e g i n g  s p e c i f i c  a c t s .  88 The s p e c i f i c a t i o n s  a l s o  a l leged  

t h a t  the accused acted without  au thor iza t ion  from any 

government a t  war wi th  the  United S ta tes .  

Thus, when the  Judge Advocate General held t h a t  

proof of a  s i n g l e  a c t  of robbery or  c r iminal  violence 

committed i n  conjunction w i t h  "Guer i l las ,  tt would s u s t a i n  

the  charge of being a "guer f l l a  "89 he was i n  e f f e c t  

holding t h a t  robbery made a combatant an i l l e g a l  combat- 

a n t  because he a l s o  held t h a t  the charge of "being a 

guerillaqq was an of fense  per se.  "Being a g u e r i l l a n  

was s a i d  i n  the  same opinion t o  charge a  w e l l  known course 

of c 0 n d u c t . 9 ~  A qRguer i l la t lwas Itbeyond the  pa le  of the  

laws of r egu la r  warfarew and punishable by dea th .9 l  

B u t  whatever the  r u l e  the  Judge Advocate General 

announced i t  had l i t t l e  e f f e c t  i n  p rac t i ce .  Most speci-

f i c a t i o n s  i n  add i t ion  t o  charging the accused wi th  being 

a t8guer i l l avqa l s o  charged the  accused wi th  s p e c i f i c  a c t s  

of c r imina l i ty .  92 

8 8 ~ e egag., Case of Caldwell and Young, G O  No. 267, War 
Dept. Aug. 3, 1863; Case of P a t r i c k ,  GO No. 382, War Dept., 
Nov. 28, 1863. 

8 9 ~ i g .Op. J A G ,  1866, p. 116, (XV, 216). 
9 O ~ i ~ .Op. J A G ,  1866, p. 115-16, (111, 589). 

See a l s o  General Orders No. 100, Dept. of Army, 
1ns t G c t i  ons f o r  the  Government of United S t a t e s  Armies 
i n  the  F i e l d ,  A r t *  82 (1863) (L ieber t s  Code). -

923ee g.g., Case of Caldwell, note  88 supra,  (murder, 
robbery, being a g u e r i l l a  a l l  i n  one s p e c i f i c a t i o n ) ;  Case of 
Young, GO Noa 267, War Dept., Aug. 3, 1863 (being a  "Jay-
hawker," a ggGuer i l l a ,wrobbery, plundering, i n  one s p e c i f i -
c a t i o n ) ;  Case of P a t r i c k ,  GO No. 382, War Dept., Nov. 28, 
1863 (being Marauder, breaking and e n t e r i n g ,  arson,  attempted 
murder, i n  sepa ra te  spec i f i ca t ions )  . 



The au thor iza t ion  r u l e  i t s e l f  worked f a i r l y  w e l l  i n  

the  C i v i l  War, The Confederates,  i t  i s  t r u e ,  authorized 

and used some u n i t s  which have been c a l l e d  i r r e g u l a r s ,  

Most were r a i  sed under the  P a r t i s a n  Ranger Law passed by 

the  Confederate congresse93 The procedure was f o r  an 

ind iv idua l  t o  r a i s e  h i s  own fo rce ,  whereupon ha was com-

missioned, the  men took oaths of a l l eg iance  and were under 

the  a r t i c l e s  of war, and the unit was a p a r t  of the  regu- 

l a r  Confederate forces .  Mosby9s Rangers were authorized 

by t h i s  method.g4 Most of the  controversy regarding the 

l e g a l i t y  of Mosbyls Rangers revolved around the  ques t ions  

of whether o r  no t  Mosby was commissioned and whether o r  

not  the  u n i t  was a p a r t  of the  Army of Northern Virg in ia .  95 

Despite many t h r e a t s ,  Mosbyls men were genera l ly  t r e a t e d  

a s  p r i soners  of war, a l b e i t  they wore sometimes temporarily 

confined i n  c i v i l i a n  j a i l s  .96 Mosby himself was granted 

9 3 ~ c t  of confederate  Congress, 21  A p r i l  1862, i n  Adjutant 
and Inspector  General 's  Off ice ,  General Orders from Jan. 
1862 t o  Dec. 1863, GO No. 30 (1864) ; a l s o  i n  V.  Rebel Re-
cords (appl ied p r i n c i p l e  of p r i z e  law); see S c o t t ,  P a r t i s a n  
L i f e  wi th  Col. John S. Mosby, Foreword, (1867) ( l e g i s l a t i v e  
h i s t o r y  of law). 

9 4 ~ a r t i s a n  Ranger Law, note  93 supra;  Sco t t  note  92 s u  r a ,  
a t  75; Mosby, Mosbyfs War Reminiscences, 81, 65, 112, l& 
117, 157 (1872) ; Williamson, Mosby f s  Rangers, 105-06 (1896) ; 
see  a l s o ,  Broadside, signed "JD Imboden, Col. P a r t i s a n  
Rangers, i n  Alderman Library ,  Universi ty  of Vi rg in ia ,  (un-
dated,  bu t  probably 1862). 

9 5 ~ i g .0p. J A G ,  1866, p. 99 X I X ,  iii; Williamson, note  94 
a t  174, 273, 275, 276; S c o t t ,  no te  93 supra,  a t  4 ,  6 ,  

(1867) . 
9 % J i l l i a ~ s o n ,note  94 supra,  a t  101-04. 



the  same r i g h t s  a s  o ther  Confederate o f f i c e r s  a t  the  end 

of the  war. Those Rangers t r i e d  were usual ly  t r i e d  f o r  

c r iminal  a c t s .  97 The u n i t s  r a i s e d  under the  P a r t i s a n  

Ranger law c lose ly  resembled regular  u n i t s  of the  Con- 

f e d e r a t e  Army except f o r  their  r i g h t  t o  share  i n  the  pro- 

ceeds of the  s a l e  of captured Union Army horses  and,. 

ma te r i a l ,  and t o  e l e c t  o f f i c e r s .  

Most of the  t lguer i l lasss  t r i e d  during the  war were 
t 

members of unauthorized bands, and were t r i e d  f o r  c i v i l i a n  

type of fenses .  98 The i r r e g u l a r  problem i n  t h i s  war was 

mostly t h a t  of keeping the  b a t t l e f i e l d  f r e e  of ordinary 

cr iminals .  The genera l  success of the  a u t h o r i z a t i o n  r u l e  

was due t o  the  s i m i l a r  backgrounds of commanders on both 

s i d e s  and the  f a c t  t h a t  the  Confederate commanders soon 

incorporated a l l  authorized i r r e g u l a r  u n i t s  except Mosby s 

9 7 ~ e eWilliamson, note  94 supra,  a t  101, GCMO No. 71, 
War De t . ,  10 Mar. 1860, GCMO No. 314, War Dept., Oct. 
3, 186f; Barnes, Tramell, GCMO No. 202, War Dept., July 
26, 1864; S c o t t ,  note  93 supra,  Appendix ( t r i a l  of McCue). 

9 8 ~ e egag., Case of Berry,  GCMO No. 11, HQts Dept. of 
Ky , 10 Feb ;1866 (robbery, murder of c i v i l i a n s ,  rape,  
larceny)  ; Case of Ashcraft  & Nichols, GCMO No. 4 ,  HQts 
Dept. of Ky., 23 Mar. 1865 (robbery) ; Case of Lon8 & 
Gibson, GCMO No. 24, HQDs Dept. of Ky., May 13, 1 65 (rob- 
bery) ;  Case of Metcalf, GCMO No. 26, HQfs Dept. of Q., 
16 Msy, 1865 (murder) ; Case of Hatridge,  GO No. 51, HQts 
Dept. of Mo., 7 Apr i l ,  1864 (horse s t e a l i n g )  ; Case of 
Hamilton, Fagan, GO No. 52, HQvs Dept. of Mo., 27 Feb., 
1865 (robbery,  plundering c i t i z e n s ) .  



. . 

i n t o  the  l i n e  units.99 

STRATEGIC FUNCTIONS FOR NATIONS 

USING IRREGULARS 


Nations opposed by i r r e g u l a r s  use the  r u l e s  con-

cerning who may f i g h t  i n  a  war t o  perform funct ions  

h e l p f u l  t o  them. The na t ions  using i r r e g u l a r s  seek t o  

have these  r u l e s  perform o the r  and d i f f e r e n t  funct ions .  

It i s  pa ten t  t h a t  a  na t ion ,  through poverty,  geographical 

l o c a t i o n ,  s i z e ,  an t ipa thy  toward s tanding armies,  o r  the  

de fea t  of r egu la r  f o r c e s ,  may be forced t o  r e l y  more upon 

i r r e g u l a r  combatants than o the r  na t ions  d i f f e r e n t l y  

s i t u a t e d .  A na t ion  which uses c l a s s  wars a s  an  extens ion  

of p o l i t i c s  depends g r e a t l y  upon i r r e g u l a r  combatants. 

Thus na t ions  have attempted t o  ob ta in  r u l e s  which would 

perform the func t ion  of p lac ing  t h e i r  p a r t i c u l a r  i r regu-  

l a r  combatants on an equal  l e g a l  foot ing  wi th  conventional 

fo rces .  A s  a  minimum, they have prevented the  adoption 

of any r u l e s  which would a f f i r m a t i v e l y  dec la re  i r r e g u l a r s  

t o  be unlawful'  combatants. 

9 9 ~ h e  P a r t i s a n  Ranger Act was passed 21 Apr i l  1862. I n  
June 1862, t r a n s f e r s  from the  CSA t o  P a r t i s a n s  were pro-
h i b i t e d ;  i n  Ju ly  1862, conscr ip tees  were forbidden t o  en-
l i s t  i n  P a r t i s a n s ;  i n  June 1863 a l l  P a r t i s a n  u n i t s  except 
those behind enemy l i n e s  ( i . e . ,  Mosbyss) were incorporated 
i n t o  the  l i n e  regiments. See GO No. 43, 53, of 1862, GO No. 
82 of 1863 of Confederate S t a t e s  Army, i n  Adjutant & In-
sBe c t o r  Genera lus  Office,  CSA, General Orders from Jan. 
1 62 t o  Dec. 1863 (1864) . 



Small European na t ions  open t o  invasion have a t  

times taken pos i t ions  i n  favor  of r u l e s  which would have 

the  genera l  e f f e c t  of l ega l i z ing  i r r e g u l a r  combatants. 100 

Soviet  Russia has t r i e d  t o  extend the  provis ions  of A r t i c l e  

4 of the  Geneva P r i  soners of War Convention t o  c o n f l i c t s  

not  of an i n t e r n a t i o n a l  charac ter .  Great B r i t a i n ,  

before she had compulsory m i l i t a r y  se rv ice ,  but  a t  a time 

when Pruss ia  and Russia had conscr ip t ion ,  refused t o  agree 

t o  any r u l e s  a t  a l l  concerning b e l l i g e r e n t  q u a l i f i c a t i o n s .  102 

THE HUMANITARIAN FUNCTION 

The most important func t ion  t h a t  b e l l i g e r e n t  qual i -

f i c a t i o n  r u l e s  should perform i s  a humanitarian one. By 

maintaining a s t r i c t  d i s t i n c t i o n  between combatant and non-

combatant, such r u l e s  can, i n  theory,  p r o t e c t  a l a rge  c l a s s  

of persons from many of the  e f f e c t s  of war. The p ro tec t ion  

loosee Proceedings of the  Hague Peace Conference of 1899, 
6 ,  546-57 (Carnegie Publf c a t i o n  1920) ( conc i l a to ry  s t a t e -
ments of Pres ident  Martins, pos i t ions  of d e l e g a t e s ) ;  2A, 
F i n a l  Record of Diplomatic Conference of Geneva of 1949, 
424, 425, 428, 561-62, 478-79 (1949; 2B, F i n a l  Record of 
Diplomatic Conference of Geneva of 1949, 58, 62, 63 (Danish 
amendments t o  a r t .  4 ) ;  F i n a l  Record of the  Diplomatic Con-
ference  of Geneva of 1949, 58 (1949) (Danish amendment) ; 
Bordwell, note  72 su r a ,  a t  104-06 (1908) ; Spaight ,  note  
72 su  r a ,  a t  50-51 1911) ; Holland, Lectures  on I n t e r n a t i o n a l9sLay2 - 3 6 (1933) 

* 
'''see I1 B,  F i n a l  Record of the  Diplomatic Conference 

of Geneva of 1949, 325-30 (1949) . 
lo2see Bordwell, note  72 supra,  a t  108-10 (1908) ; see 

a l s o  Holland, note  100 supra,  a t  365 (1933). 



of humanity i s  the  s o l e  v a l i d  reason f o r  having any type 

of war law.103 Most of the  funct ions  mentioned e a r l i e r  

a r e  a l s o  humanitarian func t ions  i n  p a r t .  The c i v i l i a n  

populat ion was p a r t l y  pro tec ted  from the  r i g o r s  of war 

during the  time t h a t  na t ions  c a r e f u l l y  se lec ted  those 

whom they authorized t o  f i g h t ,  but  t h i s  r e s u l t  was not so 

much due t o  the  a u t h o r i z a t i o n  r u l e  i t s e l f  a s  i t  was due 

t o  the  s t a b l e  p o l i t i c a l  sf  t u a t i o n  which has been mentioned. 

Misuse of the au thor iza t ion  r u l e  by the  author iz ing  

of improper persons,  and the  f a c t  t h a t  i t  can be e a s i l y  

ignored because i t  depends upon an ill defined l e g a l  con-

cept  - t he  exis tence-  of a  s t a t e  t o  perform the  author i -  

z a t i o n  - have caused the  deaths  of thousands of i r regu-  

l a r s  and t h e i r  f a m i l i e s ,  and most probably the deaths  of 

thousands of pr i soners  of i r r e g u l a r s .  104 

The a u t h o r i z a t i o n  r u l e  f i n a l l y  f a i l e d  t o  perform any 

humanitarian funct ion .  This f a i l u r e  may have been behind 

demands f o r  new r u l e s .  

The au thor iza t ion  r u l e  was supplemented i n  t u r n  by 

A r t i c l e  1 of t h e  Annex t o  t h e  Hague Convention of 

1°3see Lauterpacht ,  Problem of & Revision of j&
-Law of W a r ,  1952 B r i t .  YB . I n t  1 ~ 7 - 3 6 0 ,'-2r 

l 0 5 c e  genera l ly  Spaight ,  War Rights on Land, 38-39, 41-
44 (1911) ; H a l l Ps I n t e r n a t i o n a l  Law, 613, n.2 (1924) ; 
Maclean, The Here t ic ,  The Li fe  and Times of Jos ip  Broz-Tito, 
184, 112-17, 119-21, 158, 356 (1956) ; United S t a t e s  v. L i s t ,  
(hostage case)  ; 11 T r i a l s  of War Criminals,  1007, 1034, 
1165-66 (G.P.0. 1950) . 



1899,1°5 A r t i c l e  1 of the  Annex t o  the  Hague Convention 

of 1907, lo6and f i n a l l y  by A r t i c l e  4 of the  Geneva Con- 

vention. 1°7 These conventions were designed t o  be appl ied 

world-wide, a s  compared w i t h  the  e a r l i e r  r u l e s  which were 

designed f o r  use i n  18th century European wars.lo8 I n  

the  following chapters  the  conventions w i l l  be c r i t i c a l l y  

examined wi th  a view toward discovering whether they s u f f e r  

from the  same i n f i r m i t i e s  a s  the  customary r u l e s .  

, 

105~nnex t o  the  Hague Convention Respecting the  Laws and 
Customs of War of 1899, 32 S t a t .  1803, a t  1811; 2 Malloyls 
Trea t i e s  2042, a t  2048 ( e f f e c t i v e  Sept. 4, 1902). 

lo6bnnex t o  . ~ a ~ u e  IV, Eiespecting the  Laws Convention No. 
and Customs of War on Land, Oct. 18, 1907, A r t .  1, 36 S t a t .  
2295, TS No. 539. 

1°7~eneva Convention Rela t ive  t o  the  Treatment of Pr i soners  
of War of 12 Aug. 1949, A r t .  4 ,  TIAS 3364 ( e f f e c t i v e  2 Feb. 
1956) . 

i08~hey were not  intended f o r  use aga ins t  "savage t r i b e s . "  
See genera l ly  Colby, How t o  Fight  Tr ibes ,  J.~ a v a ~ e  21 Am. 
I n t  1 L. 279, 280 ( 1 9 m . -



CHAPTER I1 

CODES AND INTERNATIONAL AGREEMENTS 

The chaos caused by the  breakdown of the author i -  

z a t i o n  r u l e  demanded a new approach t o  the  problem of who 

can f i g h t .  Codes of r u l e s  f o r  the  conduct of war were 

one experiment. The e a r l i e s t  such code was "Liebar 's  

Code, 1t109 adopted by the  Union army i n  the  war between 

the  s t a t e s ,  and used w i t h  f a i r  success. It was, h&ever, 

pecu l i a r ly  an american code, p a r t i c u l a r l y  designed f o r  

use i n  the  C i v i l  War. I t ,  l i k e  the e a r l i e r  customs, de-

pended upon s imi la r  c u l t u r a l  backgrounds on the  p a r t  of 

the  b e l l i g e r e n t s ,  p a r t i c u l a r l y  i n  regard t o  i t s  provis ions  

concerning uniforms. It was pr imar i ly  the  work of F ranc i s  

Lieber ,  an emigre German professor  of h i s t o r y  a t  Columbia 

u n i v e r s i t y  .ll0 Lieber s code was a t r a n s i t i o n  between 

e a r l i e r  European customary law and the  l a t e r  i n t e r n a t i o n a l  

agreements. It  i s  s i g n i f i c a n t  t h a t  the  United S t a t e s  f e l t  

i t  necessary t o  use a European f o r  the  purpose. 111 

1°9united S t a t e s  Army, I n s t r u c t i o n s  f o r  the  Government of 
Armies of the  United S t a t e s  i n  the F i e l d ,  General Orders NO. 
100, War Dept., Apr i l  24, 1863, conveniently found i n  Davis, 
Elements of I n t e r n a t i o n a l  Law, 505 (3rd ed.) (1908). 

l l03ee  Davis, Doctor F ranc i s  Lieber t  s I n s t r u c t i o n s  for 
-t he  Government of Armies in F i e l d ,  1 Am. J. I n t l l  L. 13, 
19-21 (1907) . 

ll1§ec genera l ly ,  F r i e d e l ,  F ranc i s  Lieber ,  Transmit ter  of 
European Ideas  t o  America, 38 Bul l . ,  John Ryland's Library 
342 (1953) (Manchester England) (penet ra t ing  a n a l y s i s  of 
L i e b e r g s  a p p l i c a t i o n  of European concepts t o  American i ~ s t i -  
t u t i o n s )  . 



The code contains  an e x p l i c i t  statement t h a t  au thor i -  

z a t i o n  by a  government excuses k i l l i n g  by a s o l d i e r , l 1 2  

a s  w e l l  a s  a requirement f o r  s t a t e  anthorization.113 F u l l  

time p a r t i c i p a t i o n  i n  war, and the "appearanceIt of s o l d i e r s  

a r e  p r e r e q u i s i t e s  t o  b e l l i g e r e n t  r i g h t s .  114 p a r t i s a n s  -
detached p a r t s  of the  conventional army - a r e  declared 

lawful combatants. 115 The coda1 provis ions concerning 

uniforms s t a t e  only t h a t  i f  the  uniform of the  enemy i s  

used, i t  must be properly marked t o  d i s t i n g u i s h  i t . 116 

The then common concept of war a s  a game wi th  r u l e s  f o r  

f a i r  play i s  implemented by provis ions p roh ib i t ing  f i r i n g  

on ind iv idua l  s o l d i e r s ,  s t e a l t h  and sabotage. 117 The ap- 

proach t o  t h e  problem used by L i e b e r t s  Code, although the  

code it s e l f  was genera l ly  admired, 118was replaced by a 

d i f f e r e n t  type of r u l e  i n  l a t e r  codes. The change was 

sparked by the  Prussian treatment of French i r r e g u l a r  com-

b a t a n t s  i n  t h e  Franco-Prussian war .119 The new s o l u t i o n  

was t o  hinge the  r i g h t  t o  engage i n  war upon the  possession 

by i r r e g u l a r s  of a c e r t a i n  minimum of the q u a l i t i e s  possessed 

' 1 2 ~ e n e r a l  Orders No. 100, note  108 supra,  a r t .  37. 

1131bid a r t .  82. 

~ l ~ ~ b i d : : 82.a r t .  
. , a r t .  81. 
ll6=.,- a r t s .  63, 64. 
'171bid., a r t s .  69, 84, see Davis, note  1 0  a  , a t  14. 
1 1 8 z ~ a v i s ,  note  110 supra,  a t  22; Droop, 15 S o l i c i t o r s  

Journal  and Reporter 122 (1870) . 
l19'See Droop, note  118 supra,  a t  121. 



by a conventional army. 


Two such codes, drafted by unofficial conventions 


of international lawyers and military men, failed of 


adoption by governments. 120 The criteria used in these 


two codes, the "Brussel 's ~eclaration"~*l and the "Oxford 


ode^^^^^ were substantially the same criteria used in the 

later Annex to the Hague Convention of 1899,123 the suo- 


ceeding Hague Convention of 1907,124 and the 1949 Geneva 


Convention.125 


Essentially, the criteria used today are the same 


as those proposed in a paper read before the Juridical 


Society of England in 1870 by a barrister, Mr. H. R. 


roo^.^^^ Therefore we are now using rules based upon 


120~or a general summary of reasons, see Bordwell, 

The Law of War Between Belligerents, 100-16 (1908). 


121~roject of an International Declaration Concerning 

the Laws and Customs of War of the Brussels Conference of 
1874, art. 9; conveniently found in Documents Relating to 
the Program of the First Hague Peace Conference 32, (Car-
negie Endowment for International Peace) (1921).-

122~anual Adopted by the Institute of International Law 

at Its Session at Oxford in 1880, arts. 2, 3; conveniently

found in Documents Relating to the Program of the First 

Hague Peace Conference, note 120 supra, at 47. 


.I h C I  

"3~nnex to Convention with Respect to the Laws and Cus- 

toms of War on Land, July 29, 1899, art. 1, 32 Stat. 1803 

(effective April 9, 1902). 

124~ague Convention No. IV, Respecting the Laws and Cus- 


toms of War on Land, art. 1, 18 Oct. 1907, 36 Stat. 2295, 

TS 539 (effective 27 Nov. 1909). 


125~eneva Convention Relative to the Treatment of Prisoners 

of War of 12 Aug. 1949, TIAS 3364 (effective 2 Feb. 1956). 


126~roop, note 118 supra, at 122. 




t he  experience i n  the  Franco-Prussian war. The conser-

vat ism evident  i n  t h e  f i e l d  is c l e a r .  Only these  c r i t e r i a  

were proposed a s  the  b a s i s  of d iscuss ion  a t  the  1949 

Geneva Convention. 127 

Reluctance t o  change these  c r i t e r i a  shows, in the  pro- 

ceedings of the  committees which framed them during the  

t h r e e  conventions. Few changes have been proposed, none 

have been adopted. 128 The f a i l u r e  t o  adopt any changes 

i s  due t o  t h e  s e n s i t i v e  na tu re  of the subject.129 In  the  

1949 Geneva Conference a tendency t o  l i b e r a l i z e  these 

r u l e s  was met by a tendency t o  make them more r e s t r i c t i v e .  

Compromise and a b e l i e f  t h a t  the 1949 convention was not  

empowered t o  make any changes i n  the  1907 Hague Convention 

127~ee  Draf t  Convention Rela t ive  t o  the Prisoner  of War 
Convention, approved by the  XVIIth I n t e r n a t i o n a l  Red Cross 
Conference, Art. 3 ,  i n  2 F i n a l  Record of the  Diplomatic 
Conference of Geneva of 1949, 73 (1949) . 

128§ee 3 Proceedings of the  Hague Peace Conferences of 
1907, 6 ,  104, 240 (1921) (Carnegie t e x t )  (German amendment 
r equ i r ing  n o t i c e  of f ixed  emblem) ; 3 F i n a l  Record of Diplo-
matic Conference of Geneva of 1949, 58 (1949) ( h e r e i n a f t e r  
r e f e r r e d  t o  a s  "Final  Recordt!) ( B r i t i s h  amendments toward 
t e r r i t o r i a l  r e s t r i c t i o n s ,  inform enemy of emblem, i r regu-
l a r s  must be capable of being communicated wi th ,  command 
con t ro l )  2A, F i n a l  Record 416 (Par t i sans  should possess 
cards)  ; 2,  F i n a l  Record 241-244 (explanat ion  of B r i t i s h  
amendment) ; 2A, F i n a l  Record 478-479 (proposal  t o  l i m i t  
p r o t e c t i o n  t o  minimum numbers, t o  requilre s i g n  t o  be worn 
c o n s t a n t l y ) ;  2A, F i n a l  Record, 425; 3 F i n a l  Record 58 (Dan- 
f sh proposals  based on self-defense)  ; id. a t  56, 58 (Bel- 
g ian  proposal ,  v a r i a t i o n  of UK1s amendments) . 

1 2 9 ~ e ego=., The Proceedings of the  Hague Peace Conference 
of 1899, Trans la t ion  of O f f i c i a l  Texts,  545-555. (Carnegie
Endowment) (1921) . 



c r i t e r i a  kept them the  same.l3O A f a c t o r  i n  the  f a i l u r e  

of the  Geneva Convention of 1949 t o  change the  c r i t e r i a  

was a determined by unsuccessful e f f o r t  by Soviet  Bloc 

de legates  t o  extend a l l  t he  provis ions  of the  Pr isoners  

of War Convention t o  c i v i l  wars. 131 

The major land wars of t h i s  century have occurred 

while  the  1907 Hague Convention was i n  e f f e c t .  The p a r t i -  

nent  provis ions  were contained i n  an annex t o  the  con-

vent ion.  132 

A r t i c l e  I of the  Annex d i d  not  have t h e  e f f e c t  of 

making those i r r e g u l a r s  who f a i l e d  t o  meet i t s  require-  

ments i l l e g a l  combatants, f o r  the  preamble t o  the  conven-

l3'5ee 2A, F i n a l  Record, 561, 1949 (necessary t o  corres-
pond a r t .  4  w i t h  Hague); Id. a t  420-421, (UK d e f i n i t i o n  of 
combatant i n  1907 Hague could not  be revised  by 1949 con- 
vent ion)  ; 2, F i n a l  Record 422-424. (varying p o s i t i o n s ,  UK 
t o  r e s t r i c t ,  USSR t o  extend) Id. a t  237-241 (Denmark de-
s i r e d  l i b e r a l  r u l e s ,  Red Cross exper t  cont ra)  Id. a t  386, 
(genera l  summary of pos i t ions )  ; 2A, F i n a l  Record, 428 (UK 
pos i t ion ,  aga ins t  snfpers ,  Netherlands d e s i r e s  t o  p r o t e c t  
new c l a s s e s ) ;  2A, F i n a l  Record, 561, 562, (summary of 
e f f o r t s  t o  reach compromise). -

l3'see, g.g., 2B, F i n a l  Record, 325-330 (sharp  debate 
between Russian and Burmese de lega tes  on t h i s  proposal) .  

132n~rt i c  l e  1. 
The Laws, r i g h t s ,  and d u t i e s  of war apply not  only

t o  armies,  but  a l s o  t o  m i l i t i a  and volunteer  corps f u l -  
f i l l i n g  the  following condit ions:  

1. . To be commanded by a person respons ib le  f o r  
h i s  subordinates;  
2. To have a f ixed  d i s t i n c t i v e  emblem recogni- 
zable  a t  a  d i s t ance ;
3. To c a r r y  arms openly; and 
4 .  To conduct t h e i r  opera t ions  i n  accordance 
w i t h  the  laws and customs of war." 

Annex t o  Hague Convention No. I V ,  no te  124 supra,  a r t .  1 
( t h e  1899 a r t i c l e  was i d e n t i c a l ) .  



t i o n  express ly  s t a t e d  t h a t  the  con t rac t ing  p a r t i e s  in-

tended t h i s  a r t i c l e  e s p e c i a l l y  t o  a c t  a s  a  genera l  r u l e  

of conduct; and t h a t  i t  was not  poss ib le  t o  make regula-  

t i o n s  covering a l l  poss ib le  circumstances. The preamble 

f u r t h e r  s a i d  t h a t  unforeseen cases  were no t  t o  be l e f t  

t o  the  a r b i t r a r y  judgment of m i l i t a r y  commanders and t h a t  

i n  a l l  unforeseen cases  the  b e l l i g e r e n t s  remained under 

the  p r o t e c t i o n  of the  law of na t ions ,  the  laws of humanity 

and the  d i c t a t e s  of publ ic  conscience.l33 

This language, i d e n t i c a l  t o  t h a t  i n  the  1899 conven- 

t i o n ,  represented a compromise between those na t ions  which 

had i n s i s t e d  i n  1899 t h a t ,  under e x i s t i n g  law, i r r e g u l a r  

combatants were genera l ly  i l l e g a l  and those who vehemently 

took the  p o s i t i o n  t h a t  e x i s t i n g  law and custom was exac t ly  

t o  the  cont rary .  134 

A r t i c l e  1 of the  1907 Hague Convention (and i t s  pre-

s e n t  counterpar t )  bear  the  marks of s e v e r a l  compromises. 

The very method used - r equ i r ing  i r r e g u l a r  f o r c e s  t o  

possess some, bu t  not  a l l  of the  c h a r a c t e r i s t i c s  of a  fo r -

mal army - i s  a compromise i n  i t s e l f .  The i r r e g u l a r  fo rce  

_ I-133~ague Convention No. I V ,  note  132 supra,  a t  Preamble. 
13'~he p o s i t i o n s  of t h e  coun t r i e s  were so  opposed, and 

so s t rongly  held a s  t o  th rea ten  the e n t i r e  conference,  
u n t i l  a c o n c i l i a t i o n  by Pres ident  Martins; See Proceedings 
of Hague Peace Conference of 1899, Trans la t ion  of O f f i c i a l  
Texts,  a t  546-57. (Carnegie Endowment Publ ica t ion)  (1920) . 

, See a l s o ,  Spaight ,  War Rights  on Land, 50-54 (1911). 



i s  requi red  t o  be somewhat l i k e  an ordinary aymy, but  

not  q u i t e .  Other compromises show i n  the vagueness of 

the  four  condi t ions.  For example, what i s  the  d i s t ance  

a t  which the  emblem must be recognizable? 

The two Hague Conventions d id  not  express ly  r equ i re  

s t a t e  au thor iza t ion ,  but  i t  i s  implied s ince  the  condi t ions 

a r e  app l i cab le  only t o  "armies," " m i l i t i a , "  and flvolun- 

t e e r  c o r p s t b l l  terms suggest ive of f o r c e s  of a s t a t e ;  135 

nor did they express ly  apply t o  occupied t e r r i t o r y .  136 

l35con t r i ,  2 Oppenheimts I n t e r n a t i o n a l  Law, 90 (1st ed. 
1906). 

13%twas a t  the time and i s  now sometimes he ld  t h a t  
the re  i s  a duty,  absent any i n t e r n a t i o n a l  law t o  the  con-
t r a r y ,  on the  p a r t  of inhab i t an t s  of occupied t e r r i t o r y  t o  
abso lu te ly  r e f r a i n  from h o s t i l e  a c t s  toward the  invader.  
Viola t ions  can be severe ly  punished. See FM 27-10, The 
Law of Land Warfare, J u l .  1956, para.  432. See a l s o  2 
Oppenheim, note  135 supra,  a t  267 ( 1 s t  ed. 1906). Art. 4 ' 

of the  Geneva Prisoner  of War Convention of 1949 does apply 
i n  occupied t e r r i t o r y  of p a r t i e s  t o  the  convention. See Art. 
2. 



CHAPTER I11 


THE HAGUE CONVENTIONS AND THE 

IRREGULAR COMBATANT 


Af ter  t h e  Hague Conventions the  d i s p o s i t i o n  of I rregu-

l a r s  was intended t o  be made wi th in  a framework of i n t e r -

n a t i o n a l  law. I n  our day, the  f e a s i b i l i t y  of c o n t r o l l i n g  

war by enact ing ttlawH i n  the  sense of a s e t  of binding 

r u l e s  seems doubtful .  However, t h i s  i s  the  underlying 

concept of the  Hague Convention. 

It should be remembered t h a t  the  conventions d id  not  

enac t  a new p o s i t i v e  law. They merely def ined some of the  

e x i s t i n g  custom and prohib i ted  c e r t a i n  a c t s .  Insofar  a s  

i r r e g u l a r  combatants a r e  concerned, the  convention pro- 

h i b i t s  ill treatment of those who do not  meet t h e  four  

condi t ions  - nothing more. With t h i s  i n  mind, the  war 

i n  South Africa a t  the  t u r n  of the  century can be seen 

i n  proper perspect ive .  

THE BOER WAR 

Great B r i t a i n  r a t i f i e d  the  1899 Hague Convention on 

Sept. 4 ,  1 9 0 0 . ~ ~ ~The Boer Republic and the  Orange Free 

1 3 7 ~ c o t t ,  The Hague Convention and Declara t ion  of 1899 
and 1907, 129 (1915) ; see a l s o ,  Myers, The Record of the  
Hague (1914) ( t a b l e  of r a t i f i c a t i o n s  and adhesions i n  
appendix) . 



S t a t e  were not  p a r t i e s  t o  i t .  Great B r i t a i n  was thus 

not  t echn ica l ly  bound by the  1899 Hague regu la t ions  138 

during the  South African War, I39 October 1899 - May 1902 

although she had signed the  convention on 29 Ju ly  1899. 

Thus the  d i s p o s i t i o n  of the  Boer Commandos might have 

been based upon the  e a r l i e r  customary r u l e s ,  o r ,  had the 

Boers met the  Hague condi t ions ,  upon the  convention. It 

i s  not  necessary t o  decide the  exact b a s i s ,  because i n  

f a c t ,  t he  d i s p o s i t i o n s  were based upon n e i t h e r  e x i s t i n g  

customary law nor the  1899 convention. The explanat ion 

i s  i n  the  pecu l i a r  organiza t ion  of the  Boer Army. Some 

of the f a c t s  which d i c t a t e d  B r i t i s h  a c t i o n  i n  t h a t  war 

may be s t a t ed :  There were t h r e e  d i s t i n c t  types of Boer 

f o r c e s  i n  opera t ion  during t h a t  war. A t  the  beginning 

the  Boers invaded B r i t i s h  t e r r i t o r y  w i t h  an army of about 

50,000 men. This army was of a type not  contemplated by 

any of the  r u l e s  i n  ex is tence .  The e n t i r e  army wore 

c i v i l i a n  c lo th ing .  Off icers  wore business  s u i t s  and 

bowler h a t s .  The men furnished t h e i r  own c lo th ing ,  horses ,  

r i f l e s ,  and received no pay. 140 Off i c a r s  were designated 

by the  Boer Republic, but  the men could a t  any time choose 

138~onvention I1 wi th  Respect t o  the  Laws and Customs 
of War, note  123 supra,  a r t .  2. 

139~ometimes c a l l e d  the  ttBoer War ." 
14'see Re i t z ,  Commando, 32, 123, 128, 130, 144 (1908) 9 I 

Doyle, The Great Boer War, 59, 339 (1902) . 



which o f f i c e r s  they des i red  t o  serve under. l4 unpopular 

o f f i c e r s  had no qubordinates and then rever ted  t o  the  

ranks.  142 There were, i n  p r a c t i c a l  e f f e c t ,  only two 

ranks of o f f i c e r s ,  roughly comparable t o  army commanders 

and small  u n i t  commanders. The l a t t e r  commanded a 

ucommando, a group of men, f i f t y  t o  two hundred i n  num- 

be r ,  who decided, because of f r i endsh ip ,  o r  residence 

i n  t h e  same d i s t r i c t ,  o r  employment i n  t h e  same bus iness ,  

t o  f i g h t  together .  The Boer Republic furn ished  ammunition, 

highly e f f i c i e n t  heavy a r t i l l e r y  and some food. The army 

l ived  mostly off  the  land. 143 This was no t  e n t i r e l y  a 

volunteer  army, a s  the  men had been c a l l e d  up under a law 

which bound them t o  respond. 144 They were under some 

d i s c i p l i n e ,  145 but  i n  p r a c t i c e  came and went f r e e l y  from 

commando t o  commando, and from the  f i e l d  of opera t ions  t o  

t h e i r  homes. 146 

l 4 l R e i t z ,  note  140 supra,  a t  28-32. 

1 4 2 ~ e i t z ,  note  140 supra,  a t  28-52. 

143Reitz,  note  140 supra,  a t  28-32. 

1 4 4 ~ e e  Law No. 20 of 1898, sec.  3, of Boer Republic ( a l l  


males above 16 c o n s t i t u t e  the  m i l i t a r y  f o r c e s  of the  Repub- 
l i c ,  must r e p o r t  upon c a l l  or  be f i n e d ) ;  Resolut ion of Dec. 
1900 of Boer Republic ItExecutive GovernmentH (penal ty f o r  
s taying home) .- A 

l q 2 ~ a w sNo. 20 of 1898 and 1899, of Boer Republic, sec.  
48, 49 (provided a genera l  Court-martial ,  p rovis ions  f o r  
ordering same, of fense  of f a i l u r e  t o  obey o r d e r s ) ;  see a l s o  
Van Devanter v. Hanke and Mossop (1903) Transvaal Sup. C t .  
401, 414,  415 (1903) ; but  f o r m a l i t i e s  and d i s c i p l i n e  were 
a t  times very l a x ,  See Re i t z ,  note  140 supra,  a t  39, 40, 169,
282 (1908) ( l o o t i n g ,  shooting renegades without  t r i a l )  . 

1 4 6 ~ o y l e ,  The Great Boer War, 370 (1902) ; see  a l s o  Re i t z ,  
note  140 supra,  a t  52. 



With t h i s  casual ly  organized army, and using s tan-

dard t a c t i c s ,  the  Boers i n f l i c t e d  many se r ious  d e f e a t s  

upon the  B r i t i s h  r egu la r  army i n  the f i r s t  year  of the  

war. Af ter  the  main body of the  Boer Army was dispersed 

and defea ted ,  the  remainder turned t o  g u e r i l l a  t a c t i c s .  147 

Severa l  f a s t  moving columns of Boers, ( t h e  commandoes 

of Smuts, DeWet, DeLarcey) made continued deep r a i d s  i n t o  

B r i t i s h  South Africa.  They even organized l o c a l  govern- 

ments of a s o r t  there .  A t  the same time innumerable l o c a l  

commandos, (who were not  always f u l l  time f i g h t e r s )  en-

gaged i n  l o c a l  operat ions i n  t h e i r  own country.  Many 

Boers s h i f t e d  back and f o r t h  from one type of commando t o  

the  o ther .  

During t h i s  l a t t e r  per iod,  the government of the Boer 

Republic was an ambulatory one. It operated from a suc-

cess ion  of temporary c a p i t a l s .  A t  times i t  was ensconced 

i n  rai lway c a r s  and wagons. Nevertheless,  the  government, 

t o  a g r e a t  e x t e n t ,  was a b l e  t o  enforce i t s  laws and decrees ,  

even i n  a r e a s  supposedly under B r i t i s h  occupation. 

Eventual ly ,  a f t e r  a long program of devas ta t ion  of 

farms, e r e c t i o n  of blockhouses and fences ,  and concentra- 

t i o n  of the  Boer f a m i l i e s ,  the  remaining Commando l eaders  

1 4 7 ~ u e r i l l a  t a c t i c s  a s  a m i l i t a r y  concept and g u e r i l l a  
warfare  a s  a l e g a l  concept a r e  o f t e n  confused. See FM 
31-21, Guer i l l a  Warfare and Spac ia l  Forces Operations 
(1958) paras .  2, 7 ,  8. 



entered negotiations148 which r e s u l t e d  i n  an agreement 

ending t h e  war. The agreement was q u i t e  favorable  t o  

the  Boers. By the  terms of t h i s  "Peace of Vereenigingtt 

the  Boer Commandos were allowed t o  r e t u r n  home upon 

taking an oa th  of a l l e g i a n c e  t o  the King. During the  

e n t i r e  war Boers of a l l  types were granted b e l l i g e r e n t  

r i g h t s ,  149 except f o r  a few v i o l a t o r s  of the  laws of warO15O 

The B r i t i s h  d id  t r y  t o  r e q u i r e  Boers t o  engage i n  f u l l  

time warfare ,  and burned some farms i n  r e t a l i a t i o n  f o r  

p a r t  time f i g h t i n g  and sn ip ing .  l 5 l  

The B r i t i s h  p r a c t i c e  i s  almost impossible t o  square 

wi th  any of the  previous r u l e s  o r  the  1899 convention. 

Without uniforms of any type,  the  Boers could hard ly  be 

sa id  t o  have complied wi th  A r t i c l e  1 of t h e  Hague regu- 

l a t i o n s *  As an ununiformed " m i l i t i a , "  i f  they reached t h a t  

s t a t u r e ,  they might poss ib ly  have q u a l i f i e d  f o r  b e l l i g e r e n t  

r i g h t s  under the  customary r u l e s ,  except t h a t  many were 

p a r t  time f i g h t e r s .  Perhaps they might be considered an 

!!army," under the  Hague Regulations.  The po in t  here  i s  

148~ee  Re i t z ,  Commando, 148 (1903). 
1491d0 a t  167; See Doyle, note  146 supra,  a t  378, 402, 

422-27(1902) ; Lemkuhl v. Kock (1903) Transvaal Law Reports,  
451, Sup. C t .  of Transvaal (1903) ; Van Devanter v. Hanke and 
Mossop (1903) Transvaal Law Reports, 401, 410-12, Sup. C t .  
of Transvaa 1 ( 1903) . 

l5'see R e i t z ,  note  148 supra,  a t  194, 230, 239, 251, 252, 
276, 308, 312 (wearing captured enemy uniforms, t r a i n  
wrecking);  Doyle, note  146 supra,  a t  59, 387, 396 (1902). 

" l ~ p a i g h t ,  War Rights  on Land, 40 (1911). 



not  which law of war may be twisted so a s  t o  expla in  the 

r e s u l t  w i t h i n  the  framework of the  law of war. 152 The r e a l  

poin t  i s  t h a t  the  Boer Commandos were the army of the  

Boer Republic. They ex i s t ed  a s  a f a c t ,  d e s p i t e  the  law 

of war which made no provis ion  f o r  such an army. The Boer 

army did  not  f i t  European concepts of what an army should 

be. Such an army, e f f i c i e n t  a s  i t  was, was r a i s e d ,  organ-

ized ,  d i s c i p l i n e d ,  l ed ,  equipped, uniformed, paid and sub- 

s i s t e d  i n  a manner t o t a l l y  d i f f e r e n t  from t h a t  of any 

European army. ~ e c a u s e  the  e x i s t i n g  r u l e s  were based on 

a pre-conceived not ion  of an "armyN e n t i r e l y  d i f f e r e n t  

from the army t o  which they were required t o  be app l i ed ,  

they were t o t a l l y  inadequate. 

I n  t h i s  s i t u a t i o n ,  the  B r i t i s h  could have t r e a t e d  

the  Boers a s  i l l e g a l  combatants.l53 But such a course 

was impossible;  humanity forbade it. Mi l i t a ry  necess i ty  

15*spaight a t tempts  t o  do so  by saying t h a t  t h i s  was 
a "Levee en massen (a spontaneous upr is ing  of the  population 
of a country about t o  be invaded). This ignores the  decla- 
r a t i o n  of war by the  Boers before the B r i t i s h  dec lared ,  
t h e i r  subsequent invasion of B r i t i s h  South Afr ica ,  and t h e i r  
s t a t u s  a s  the  r egu la r  m i l i t a r y  f ace  of the  Boer Republic. 
See Spaight,  note  151 supra,  a t  59. Professor  Holland chose 
t o  t r e a t  the  B r i t i s h  p r a c t i c e  a s  an except ion t o  A r t i c l e  1 
of the  Hague Convention. See L e t t e r  of Holland t o  London 
Times, Oct. 21, 1904 i n  Holland, L e t t e r s  on War and Neutra- 
l i t y ,  51 (1909). Cf, Edmonds and Oppenheim, Land Warfare, 
an Exposi t ion of tE Laws and Usages of War on Land, f o r  
the  Guidance of Off icers  of His Majesty's Army, 21 a t  n.c. 
(1908) (holding Boer Army exception t o  levee en masse r u l e ) .. +.. 

L75~ucha course was suggested by the  uninformed publ ic .  
'See 'Spaight, note  151 supra,  a t  59 (1911). 



would allow of no such dec i s ion  i n  view of p o t e n t i a l  

r e t a l i a t i o n ,  The f l e x i b i l i t y  inherent  i n  the  B r i t i s h  

Army a t  t h e  time allowed the  l o c a l  c0mrnander.s t o  make 

r u l e s  which were r e l evan t  t o  the  ~ i t u a t i o n . l 5 ~  The 

B r i t f  sh ,  al though the re  was no i n t e r n a t i o n a l  law speci f  i-

@ a l l y  p roh ib i t ing  such a  course,  refused t o  dec la re  them 

fl l e g a 1 combatants . 
There were no reasons f o r  applying a  harsh  r u l e .  

The conduct of the  Boers was remarkable f o r  i t s  freedom 

from c r u e l t y  t o  p r i soners .  155 The f a c t  t h a t  i r r e g u l a r  

combatants had sometimes been harshly t r e a t e d  by custom 

of na t ions  i n  the  pas t  d id  not  e s t a b l i s h  a  p o s i t i v e  r u l e  

of law t h a t  they must be so t r ea ted .  B r i t i s h  pol icy  was 

t o  pacify the  Boer Republic, i n t e g r a t e  i t  and the  mines 

of the  Witwaterstrand i n t o  the B r i t i s h  Empire wi th  a 

minimum of hard f e e l i n g s .  They succeeded admirably, and 

p a r t  of t h e i r  success was due t o  the  r u l e s  of warfare  

1 5 4 ~ n t i l  about 1908, the  B r i t i s h  army had no published 
r u l e s  of land warfare  which were binding on commanders. 
The war o f f i c e  l i t rus ted  t o  the  good sense of the  B r i t i s h  
o f f i ~ e r . ~ !See Holland, note  152 supra,  a t  48; Edmonds and 
Oppenheim, Land Warfare, An Exposit ion of the  Laws and 
Usages of War on Land, For the  Guidance of Of f i ce r s  of 
His Majesty Is Army, foreword, ( c i r c a  1904) ( o f f i c i a l  
B r i t i s h  pub l i ca t ion ,  only the  Hague r u l e s  a r e  binding,  
r e s t  of book merely advf sory) . 

155~ee Doyle, note  146 supra,  a t  47, 71  (1902). 



they a d 0 ~ t e d . l 5 ~  Lack of uniforms caused, i n  a sparse ly  

populated country,  no confusion between combatants and 

noncombatants. Boers achieved t a c t i c a l  s u r p r i s e  upon 

occasion by t h e i r  lack of uniformsl57 but  not  enough t o  

cause B r i t i s h  r eac t ion .  I n  t h i s  war, both s i d e s  operated 

outs ide  of the  provis ions of the Hague Convention, a 

n a t u r a l  r e s u l t  when the  t r u e  na ture  of the  Convention's 

c r i t e r i a  a s : p h i b i t o r y  law i s  considered. The r u l e s  

appl ied  by the  B r i t i s h  were only designed f o r ,  and were 

only requi red  t o  perform a few of the  func t ions  enumerated 

e a r l i e r .  The funct ions  of prevention of c r u e l t y ,  j u s t i -

f i a b l e  homicide, prevention of c i v i l i a n  crime, and i d e n t i -  

f i c a t i o n  were never required t o  be performed by the  B r i t i s h  

r u l e s .  B r i t i s h  pol icy was f u l f i l l e d  by preventing p a r t  

time f i g h t i n g ,  inso fa r  a s  a prohib i tory  func t ion  i s  con-

cerned. Insofa r  a s  a p o s i t i v e  funct ion  of the  B r i t i s h  

r u l e s  i s  concerned, B r i t i s h  pol icy was f u l f i l l e d  by a f f i r -  

mative a c t i o n  grant ing  most Boers pr i soner  of war s t a t u s .  

156~hey succeeded i n  c o n c i l i a t i n g  t h e  Boer Commanders. 
Marshal Smuts, a commando l eader ,  l a t e r  served the  B r i t i s h  
army i n  two wars i n  high commands. ~ e n y iRe i t z ,  author  of 
Commando, c i t e d  he re in ,  who was i n  Smuts1 commando, became 
a Br igadier  i n  the B r i t i s h  Army. DeWet, a s  soon a f t e r  the  
war a s  1903 was a leading b a r r i s t e r  of the  B r i t i s h  operated 
'Supreme Court of the new Republic of Transvaal.  

157~ee Doyle, note  155 supra,  a t  339, 387. See a l s o ,  
Kipling, A Sahibs War, 18 The Collected Works of Rudyard 
Kipling, 96 (1901) ( f i c t i o n a l  account, perhaps based on 
f a c t ,  of commando r a i d ) .  



THE FIRST WORLD WAR 

I n  the  F i r s t  World War, the  1907 Hague Convention 

was a p o t e n t i a l  b a s i s  f o r  grant ing  pr i soner  of war s t a t u s  

t o  i r r e g u l a r s .  There was a t  l e a s t  one inconclusive 

exchange of diplomatic  no tes  based upon the  provis ions 

of A r t i c l e  1 of the  1907 Hague Convention. Austro-

Hungary claimed t h a t  black and yellow arm badges were 

s u f f i c i e n t ,  when combined w i t h  r egu la r  o f f i c e r s ,  pay 

and authorf  za t ion ,  t o  l e g i  t imate the  i r r e g u l a r  f o r c e s  

of the  ItRumanian Legions , I g  Russia apparent ly contended 

t h a t  these  arm bands were no t  s u f f i c i e n t .  

I n  many ins tances  t h e  Germans ru led  Belgians t o  be 

fl l e g a l  combatants because of lack of compliance wi th  

the  Hague regula t ions .  I59 The confused s i t u a t i o n  caused 

by Belgian countercharges denying t h a t  the re  was i n  f a c t  

any f i g h t i n g  a t  a l l ,  and t h a t  the Germans were merely 

pursuing a regime of t e r r o r  i n  these  ins tances  160 des t roys  

1 5 8 ~ i r c u l a r  Verbal Note of Hungarian Ministry of Foreign 
A f f a i r s ,  Jan. 23, 1915, t o  n e u t r a l  s t a t e s  i n  Stowell  and 
Munro, ~ n t e r n a t i o n a l  cases ,  War and Neu t ra l i ty ,  123-24 
(1916). 

159~eeg.g., Ext rac t  from Memorial published by the  Ger- 
man Foreign Office,  May 10, 1915, i n  Stowell  and Munro, 
note  158 supra,  a t  121-23 (1916) ; see a l s o  id. a t  161-64. 

160~ee ,@go,Ext rac t  from Bryce Committee Report i n  
Stowell  and Munro, I n t e r n a t i o n a l  Cases, id. a t  119-20; 
Ex t rac t  from Eleventh Report of the  Belgian Commission of 
Inquiry,  Jan. 16, 1915, i n  Stowell  and Munro, 2.a t  167-68. 



t he  value of these  d i s p o s i t i o n s  f o r  the  purpose of t h i s  

paper. 161 

THE SECOND WORLD WAR 

The Hague Convention c r i t e r i a  did no t  serve  a s  the  

b a s i s  f o r  d i s p o s i t i o n  of i r r e g u l a r s  i n  t h i s  war. The 

Convention was again bypassed a s  a b a s i s  f o r  dec is ion ,  

d e s p i t e  the  t ens  of thousands of i r r e g u l a r s  operat ing i n  

t h a t  war. 

Two d i s t i n c t  and separa te  groups of i r r e g u l a r s  

operated i n  Yugoslavia, the  BBPar t i sansM Ti to ;of the 

Cetniks of Mihajlovic. The Germans t r e a t e d  the  Pa r t i sans  

1 6 1 ~ h e  a c t i o n s  of "Lawrence of Arabia," (Col. T .  E. 
Lawrence) i n  Arabia a r e  not  t r e a t e d  here .  The Bedouins 
he led were e i t h e r  considered r e b e l s ,  o r  perhaps under the  
Moslem code of war, outlaws. The Bedouins operated under 
t r i b a l  c h i e f s ,  wore t r a d i t i o n a l  c lo th ing ,  were almost 
without d i s c i p l i n e ,  plundered f requen t ly ,  took p r i soners  
but  a t  times f a i l e d  t o  d e l i v e r  them t o  B r i t i s h  bases .  For 
a b r i e f  account of t y p i c a l  a c t i o n s  and some of Lawrence's 
a c t i o n  r e p o r t s ,  see Blacker,  I r r e g u l a r s ,  P a r t i s a n s  and 
G u e r i l l a s ,  145-53 (1954). For a b r i e f  h i s t o r y  of the  Arab 
Revolt see Lawrence, The Arab Revolt of 1916-18, i n  10 
Encyclopedia B r i t t a n i c a  950-950D. See genera l ly  Lawrence, 
Seven P i l l a r s  of Wisdom, 224-26, 303, 440-47 (1926). A 
good account s f  the  s t r a t e g y  ~f the  r e v o l t  i s  i n  Lawrence, 
Secre t  Despatches from Arabia, 1939. (Reprints  of 
Lawrence s I n t e l l f  gence Reports) . The use of western 
c lo th ing  was the  t e s t  of b e l l i g e r e n t  r i g h t s  i n  t h i s  war. 
See Lawrence, Secret  Despatches, id. a t  130. The Arabs 
t r e a t e d  a l l  persons a s  combatants. For p e r t i n e n t  Moslem 
law see Ashrof, The Muslim Conduct of S t a t e ,  170, 177-79,
195, 200-02, 205-06, 224 (1945). 



a s  i l l e g a l  combatants, 162 the  Cetniks a s  quas i - lega l .  163 

T i t o 4 s  P a r t i s a n s  were under f a i r l y  t i g h t  d i s c i p l i n e .  164 

Most of the  combat l eader s  had been key Communist par ty  

o f f i c i a l s  i n  t h e  i l l e g a l  underground which ex i s t ed  i n  pre- 

war Yugoslavia. T i t o  ( Josfp  Broz) had f o r  years  been 

the  s e c r e t  head of the  Yugoslav Communist par ty .  P a r t i -

sans wore, a t  t imes,  var ious  captured uniforms, or p a r t s  

of uniforms, wi th  a small  Red s t a r  on the  cap.165 When 

i n  uniform, they wore complete ins ign ia  of rank on 

s leeves.  166 For c e r t a i n  opera t ions  they wore c i v i l i a n  

c lo th ing .  A t  t imes,  they operated what amounted t o  a 

funct ioning government, w i t h  p o s t a l  systems, an armory 

capable of turn ing  out 400 r i f l e s  a day, and a rough 

j u d i c i a l  system. T i t o  fought both the  Germans and the  

Cetniks;  the  Cetniks were quas i -neut ra l ,  o r  a t  times ac ted  

a s  German a u x i l a r i e s .  The Par t i sans  were supp l i e s  by the  

162~ee  Maclean, The Here t i c ,  The L i f e  and Times of Jos ip  
Broz-Tito, 119, 122, 184 (1957) ( h e r e i n a f t e r  r e f e r r e d  t o  
a s  Maclean). See a l s o  United S t a t e s  v. L i s t  (Hostages 
Case) 11 T r i a l s  of War Criminals 63, 196, 515, 521 (G.P.O. 
1950) ( h e r e i n a f t e r  c i t e d  a s  Hostages t r i a l s ) .  

163~ee  Maclean, note  162 supra,  - a t  171-72; Hostages 
T r i a l  1007 (Pros-Ex 197). 

164~ee  Maclean, note  162 supra,  a t  956-57, 1165-66. 
165~ee  Maclean, note  162 supra,  a t  111-13, 217, 212-17, 

240-41. Hostages T r i a l ,  a t  917, 922, 918-24, 939-56, 957-64, 
967,- 966-87, 993-94, 1002-14, 1015-20, 1041-43, 1054-55..# 

'''see Maclean, note  162 supra,  a t  96, 113, photos 
beginning a t  116; Hostages T r i a l ,  a t  1007; Hostages T r i a l ,  
a t  984, 1014-15. 



a l l i e s .  Mi l i t a ry  missions from Great B r i t a i n ,  the  United 

S t a t e s ,  and Russia were assigned t o  them. During most 

of the  war T i t o  obeyed radioed orders  from the Presidium 

of the USSR without  a quest ion.  167 

The Par t i sans  had many of the  c h a r a c t e r i s t i c s  of a 

regular  army, even t o  a s t a f f  organized upon conventional 

l i n e s .  168 

I n  Russia,  the  Germans never granted Soviet  p a r t i s a n s  

pr i soner  of war s t a t u s .  These p a r t i s a n s ,  numbering i n  the  

t ens  of thousands, and including Red army dispersed u n i t s ,  

were led by communist o f f i c i a l s  o r  Red Army off icers .169 

The Sovie t  government eventua l ly  made the  p a r t i s a n s  a 

separa te  f o r c e ,  w i t h  the  same s t a t u s  a s  the  Red Army, Navy 

and A i r  Force under the  d i r e c t i o n  of a sepa ra te  execut ive 

agency. The command l i n e  by-passed the Red Army completely 

167~ee  Maclean, note  162 supra,  a t  112, 114, 158. 
168~he Cetniks were conservat ive Serbs,  led by Colonel 

Mihajlovich, a r egu la r  o f f i c e r  i n  the  Yugoslav army. The 
Yugoslav General S ta f f  organized the  Cetniks  before the  
war a s  a p a t r i o t i c  organiza t ion  designed t o  conduct g u e r i l l a  
warfare  i f  the army was defeated.  When the  event happened, 
most Cetnik l eader s  quickly reached a t a c i t  understanding 
wi th  the  Germans--a quas i  t r u c e *  Af ter  i t  was c l e a r  
Mihajlovich would not  se r ious ly  harm the  Germans, a l l i e d  
support was withdrawn from him. The Cetniks wore Serbian 
peasant c l o t h e s ,  and were d is t inguished by t r a d i t i o n a l  long 
beards and f u r  caps. Of f i ce r s  usual ly  wore Yugoslav Army 
uniforms. See Maclean, note  162 supra,  a t  106-07, n. a t  100, 
119-21, 155, 211. 

169~ee  Howell, The Sovie t  P a r t i s a n  Movement 194 1-1944, 
PP. 42-43, 44-45, 47, 48-49, 77, 79, 80-83, 140, 193, 195 (DA
Pamph. No. 20-244) (Aug. 1956) ( h e r e i n a f t e r  r e f e r r e d  t o  
a s  Sovi e t  P a r t i  san Movement) . 



i n  some ins tances .  170 I n  the  l a t e r  s t ages  of the  war, 

they had developed i n t o  an e f f i c i e n t  organiza t ion  

cooperating c lose ly  wi th  the  Red ~ r m ~ l 7 ~  under t i g h t  

con t ro l  by P a r t i s a n  headquarters  i n  Moscow. 172 

H i t l e r v s  decrees  were the  b a s i s  f o r  d i s p o s i t i o n  of 

a l l  Communist p a r t i s a n s  opposed t o  the  Germans i n  World 

War I The Hague conventions were never a f a c t o r  i n  

German dec i s ions  a f t e r  the  f i r s t  month or  two of the  

German d r i v e  i n t o  Russia. A t  the  beginning, an at tempt  

by German Army l e g a l  advisors  t o  apply t h e  conventions 

was overruled by H f t l e r .  173 If t h e r e  was any l e g a l  

b a s i s  f o r  H i t l e r q s  dec i s ion ,  i t  might have been t h a t  

the  Hague Convention d id  no t  apply i n  the  Russian cam- 

paign e i t h e r  on the  grounds t h a t  t h e  "general  p a r t i c i -  

pation" c lause  made i t  inappl icable ;  t h a t  the  USSR had 

ceased t o  e x i s t  o r  t h a t  the  Hague Convention d id  not  

apply i n  occupied t e r r i t o r y .  174 

l 7 O ~ e e  Soviet  P a r t i s a n  Movement, a t  47, 65, 80-82. 
l 7 l ~ e e  Soviet  P a r t i s a n  ~ovement ,  a t  155, 156. 
172~ee  Soviet  P a r t i s a n  Movement, a t  138-39. 
l 7 3 ~ e e  Soviet  P a r t i s a n  Movement, a t  57-60, 116-17. 
"14whether the  1907 Hague convention a c u t a l l y  appl ied i n  

World War I1 i s  a d i f f i c u l t  quest ion.  Two war crimes tri-
bunals chose t o  avoid the  i ssue .  The d i f f i c u l t y  i s  i n  the  
genera l  p a r t i c i p a t i o n  c lause ,  Art. 2, which makes i t  appl i -
cable  only when b e l l i g e r e n t s  a r e  p a r t i e s  t o  the Conven- 
t ion .  Severa l  b e l l i g e r e n t s  i n  World War I1 were not  p a r t i e s .  
See Hague Convention of 1907, note  124 supra,  A r t .  2; United 
S t a t e s  v. Goering, 1 T r i a l s  of War Criminals 253-54 (War 
Crimes Tribunal ,  1946) ( cour t  f i n d s  unnecessary t o  decide)  ; 
United S t a t e s  v. Von Leeb, 10 T r i a l s  of War Criminals 529-33, 
(War Crfmes Tribunal ,  1947) ( cour t  f i n d s  unnecessary t o  de- 
c i d e ) .  Bee a l s o ,  Sovie t  P a r t i s a n  Movement, note  169 supra,  
a t  58. 



The r e a l  b a s i s  f o r  treatment of Communist p a r t i -  

sans was a pol icy t h a t  H i t l e r  l a i d  down f o r  extermi- 

na t ion  and enslavement of the ~ l a v s  . I75 His d i s p o s i t i o n  

of i r r e g u l a r s  was merely an adjunct  t o  t h a t  pol icy .  

For example, H i t l e r  a t  one time expressed the  idea t h a t  

p a r t i s a n  warfare had some advantages f o r  Germany, a s  i t  

enabled e r a d i c a t i o n  of whoever opposed them. 176 Ac-

cordingly,  he issued a s e r i e s  of orders  which i n  e f f e c t  

allowed any o f f i c e r  t o  execute on the  spo t ,  without  a 

t r i a l ,  any person opposing the  German Army, whom i t  was 

f e l t  expedient t o  l iquida tee177 The pol icy  was s t a t e d  

by H i t l e r  i n  a  top s e c r e t  order ,  i n  these words: "In 

a l l  Eas tern  t e r r i t o r i e s  the  war aga ins t  the  p a r t i s a n s  

i s  the re fo re  a s t rugg le  f o r  the  absolu te  a n n i h i l a t i o n  

of one o r  the  o ther  s ide .  . . . 11178 

175~ee  Soviet  P a r t i s a n  Movement, a t  15-20, 21. 
176~ee  Hostages T r i a l ,  a t  577. . 
.I ,-In

he "Dispersed So ld ie r  Order, d i r e c t i n g  t h a t  a l l  d i s -  
persed s o l d i e r s  and c i v i l i a n s  wi th  arms be shot ;  the  "Night 
and Fog Decreets au thor iz ing  execution without  t r i a l  f o r  a c t s  
by Non-Germans endangering the  Reich; the  wCommfssar OrderH 
d i r e c t i n g  t h a t  a l l  p o l i t i c a l  Commissars wi th  t roops be shot  
a f t e r  capture ;  the  IBBarbarossa Order" d i r e c t i n g  t h a t  a l l  
a t t a c k s  by c i v i l i a n s  upon t roops be handled by u n i t  comman-
d e r s  without  recourse t o  the  Judic iary .  For t e x t s  of these  
orders  see  11 T r i a l s  of War Criminals 63, 196, 197, 515, 
521-25. These orders  were i n t e r p r e t e d  by t roops -*a s  autho-
r i z i n g  immediate on-the-spot execution of sus ected p a r t i -  
sans.  See 10 T r i a l s  of War Criminals 1152, 11 3, 1158, 1160, 
1161, 1166, 1168 f o r  un i t  r e p o r t s  and orders  t o  t h i s  e f f e c t .  

178~ee  uni ted  S t a t e s  v. Von Leeb, 11 T r i a l s  of War 
Criminals,  578-80 (Raichenau Order) (Jews, P a r t i s a n s ,  
Bolsheviks, Vagabonds a l l  t o  be exterminated t o  save German 
l i v e s ) .  See a l s o  Soviet  P a r t i s a n  Movement, a t  120. 



Within the  framework of vgFuehrer orders ,"  the  high 

command of the  German Army issued o ther  orders  based on 

m i l i t a r y  necess i ty  t o  l i q u i d a t e  pa r t i sans .  179 Many of 

these l i q u i d a t i o n s  were camoflaged a s  execut ion of 

hostages.  180 

Japanese p r a c t i c e  i n  the  P h i l l i p i n e  I s l ands  during 

the  Second World War p a r a l l e l e d  the  German p rac t i ce .  

F i l i p i n o  i r r e g u l a r s  and escaped Americans maintained an 

a c t i v e  i r r e g u l a r  warfare  aga ins t  the  Japanese. Few made 

any at tempt  t o  comply wi th  the Hague condit ions.  The 

Japanese almost invar iably  executed i r r e g u l a r s  without  

a t r i a l .  181 

What a r e  the  conclusions t o  be drawn from the  

d i s p o s i t i o n s  of i r r e g u l a r s  s ince  the  i n t e r n a t i o n a l  agree- 

ments? It i s  evident  from the  Boer War t h a t  the  approach 

t o  the  problem embodied i n  the  agreements ( the  use of 

four  characteristics of a conventional army) i s  no t  capable 

1 7 9 ~ h i s  was not  a new idea i n  the  German Army. See United 
'States v. Von Leeb, 10 T r i a l s  of War Criminals (High Command 
Case) 419 (War Crimes Tribunal ,  1947) (1924 German S ta f f  
eva lua t ion  of f e a s i b i l i t y  of complying wi th  Hague Convention). 

1 O n  

'OUsee Hostages T r i a l ,  a t  975 (order  of F i e l d  Marshal 
L i s t  t o  C .  G .  Se rb ia ,  4 Oct. 1941, hold suspected p a r t i ~ a n s  
a s _ hostages) .n-

l u l~n te rv iews  wi th  L t  . Col. Francisco Bau t i s t a  , P h i l l i -
pine Army, October 10, 1958, March 20, 1959 ( L t .  Col. 
B a u t i s t a ,  then 2nd Lt . ,  p a r t i c i p a t e d  i n  i r r e g u l a r  warfare  
a s  un i t  commander). See a l s o ,  Nurick and B a r r e t t ,  Legal i ty  -of Guer i l l a  Forces Under the  Laws of W a r ,  40 Am. I n t t lJ o  

L. 563,581,nn.84--~ee a l s o ,  Volkman, We Remained 
(1954) ; Reel,  The Case of General Yamashita (1949) . 



of a p p l i c a t i o n  when i t  i s  necessary t o  d e a l  wi th  a 

n a t i o n a l  army composed s o l e l y  of i r r e g u l a r s .  

During the F i r s t  World War a  highly s i g n i f i c a n t  

event occurred. This unnoticed event probably has made 

the  c r i t e r i a  i n  use today obsolete .  P r io r  t o  World 

War I, the  t a c t i c s  of i r r e g u l a r s  were s imi la r  t o  those 

of any l i g h t  troops.  If they were considered t o  have 

any usefulness  i t  was s o l e l y  i n  the f i e l d  of harassing 

of enemy troops.  The o b j e c t s  of t h e i r  a t t a c k s  i n  one 

word, were men. Their place i n  s t r a t e g y  was roughly the  

same a s  t h a t  of conventional.  forces .  

The Arab r e v o l t  of 1916-18 provided a labora tory  

i n  which Lawrence worked out an e n t i r e l y  new s t r a t e g y  

f o r  i r r e g u l a r  warfare.  He put h i s  s t r a t e g y  i n  f i f t y  

words. 

"Granted mobi l i ty ,  s e c u r i t y  ( i n  the  
form of denying t a r g e t s  t o  the  enemy), 
time and doc t r ine ;  ( t h e  idea t o  convert  
every subjec t  t o  f r i e n d l i n e s s )  v i c t o r y  
w i l l  r e s t  wi th  the insurgents ,  f o r  the  
a l g e b r a i c a l  f a c t o r s  a r e  i n  the end deci-  
s i v e ,  and a g a i n s t  them per fec t ions  of 
means and s p i r i t  s t rugg le  q u i t e  i n  vain.lt18* 

182~awrence, The Arab Revolt of 1916-18, i n  10 Encyclo- 
pedia B r i t t a n i c a  a t  95OD. Lawrence apparent ly condensed 
and re f ined  h i s  vers ion  of the  s t r a t e g y  of i r r e g u l a r  war- 
f a r e  f o r  t h i s  a r t i c l e  from h i s  s t a f f  s t u d i e s  and thinking 
i n  World War I ,  and h i s  pos t  war book. See Seven P i l l a r s  
of Wisdom, note  161 supra,  a t  224-26, and h i s  ins t ruc -
t i o n s  t o  l i a i s o n  o f f i c e r s  i n  Lawrence, Secre t  Despatches 
from Arabia, a t  128 (1939) . 



As a p a r t  of denying t a r g e t s  t o  the enemy, h i s  s t r a t e g y  

proposes t o  s t r i k e  not  a t  the  eneny, but  a t  h i s  communi- 

ca t ions .  More germane t o  t h i s  examination - t he  theory 

a l s o  requ i res  t h a t  the  i r r e g u l a r  never present  a t a r g e t  

t o  t h e  enemy. The c o n f l i c t  between t h i s  s t r a t e g y  and 

the  conventional c r i t e r i a  i s  apparent.  If i t  i s  followed 

even i n  p a r t  (and the re  i s  some evidence t h a t  i t  was 

followed i n  p a r t  by the  Communists i n  1941-1945) i r regu-

l a r s  w i l l  no t  attempt t o  comply w i t h  the  c r i t e r i a . 1 8 3  

This c o n f l i c t  expla ins ,  i n  p a r t ,  t he  d i s p o s i t i o n  of i r r e -

g u l a r s  s fnce  the  convention. Other f a c t o r s ,  of course,  

entered i n .  H f t l e r f s  decrees ,  the  m i l i t a r y  problems 

faced by the  Germans i n  at tempting t o  conquer Russia 

w i t h  inadequate means a l l  played a p a r t .  

The Axis powers d id  no t  attempt t o  t w i s t  the  con-

ven t iona l  condi t ions  t o  f i t  pol icy.  They worked around 

the  Conventions - not  through them. It i s  poss ib le  

t h a t  i n t e r n a t i o n a l  agreements a r e  l e s s  s u b j e c t  t o  manipu- 

l a t i o n  than  the  a u t h o r i z a t i o n  r u l e .  Some l e g a l  loopholes 

i n  t h e  Hague Convention may perhaps have inf luenced the  

d i s p o s i t i o n .  It was poss ib le  f o r  the  Germans t o  f i n d  

183~awrence s s t r a t e g y  i s  apparent ly the foundation 
f o r  g u e r i l l a  s t r a t e g y  i n  the  f u t u r e .  See FM 31-21, 
Guer i l l a  Warfare and Spec ia l  Forces Operations (1958) , 
paras .  2 ,  4 ,  9 ,  10,  11, 12, 1 3 C .  



legal excuses to disregard the convention in its opera- 


tive clause, and its non-application to occupied terri- 


tories. 




- - 

CHAPTER IV 


ANALYSIS OF THE GENEVA CONVENTION PROVISIONS 

PERTINENT TO IRREGULAR COMBATANTS 


The 1907 Hague Convention had internal failings 


which partly emasculated it as a vital force in regu- 


lating the status of belligerents. Some of these were 


eliminated in the 1949 Geneva Prisoner of War Convention. 


The Hague Convention did not apply to a conflict 


unless all parties to the conflict were also parties to 


the Convention. The Geneva Convention binds all the 


powers to the conflict who are parties to it, in their 


mutual relations, even if some belligerents are not 


parties to the Convention. 184 


It was possible to make a strong case for the pro- 


position that the Hague Convention did not apply to 


occupied territory. This question is rendered moot by 


the express provisions in article 4 of the Geneva Con- 


vention that irregulars who meet the four conditions are 


protected if operating in, or outside their own territory, 


even if the territory is occupied. 185 


184~ee Geneva Convention Relative to the Treatment of 

Prisoners of War of 12 Aug. 1949, TIAS 3364 (Effective 2 

Feb. 1956), Art. 2. See Gutterid e, The Geneva Convention 
, 27Brit. YB. InttlL. 29,6 299-3-49). 


also Art. 2. (Convention applies to all partial 

or total occupations). 




Some organized r e s i s t a n c e  movements i n  World War 

I1 were p o t e n t i a l l y  vulnerable  t o  d e n i a l  of b e l l i g e r e n t  

p r i v i l e g e s  under the  au thor iza t ion  r u l e .  Many lacked 

spec i f . ic  s t a t e  au thor iza t ion  because the government had 

f l e d ,  was not  i n  touch w i t h  a  p a r t i c u l a r  group, o r  had 

ceased t o  e x i s t .  Denial of pr i soner  of war s t a t u s  on 

t h i s  ground has  been foreclosed by equating organized 

r e s i s t a n c e  movements t o  m i l i t i a  i n  A r t i c l e  4 ,  186 and by 

a s p e c i f i c  provis ion  p ro tec t ing  regu la r  armies of govern- 

ments i n  exile.187 

Summary determinat ion by un i t  commanders t h a t  an 

i r r e g u l a r  does not  meet the  Conventional c r i t e r i a  i s  no 

longer poss ib le .  The ques t ion  must be decided by an 

undefined tlcornpetent t r ibuna l .  The i r r e g u l a r  who 

meets the  condi t ion  of A r t i c l e  4 ,  and who opera tes  i n  

a l l  s i t u a t i o n s  shor t  of formal declared war, apparent ly 

including armed in te rven t ions  which meet no r e s i s t a n c e  

a r e  pro tec ted .  189 

F i n a l l y ,  even i f  an i r r e g u l a r  does no t  meet the 

A r t i c l e  4 c r i t e r i a ,  he i s  p o t e n t i a l l y  granted same safe-

guards i n  occupied t e r r i t o r y  by the  C i v i l i a n  Convention. 

18%ee Gutter idge,  note  184 supra,  a t  312-13. 2  F i n a l  
Record of the Diplomatic Conference of Geneva of 1949, 
237 (1949) (provis ion  r e s u l t  of compromise). 

187~rt .4 ~ ( 3 ) .  
188~rt.5. 
189~rt .2; See Gutter idge,  note 1-84 supra,  a t  297-98. 



He i s  e n t i t l e d  t o  a  t r i a l ; l 9 0  t o  c 0 u n s e l ; l 9 ~  some mini- 

mum of due process; l9* appeals ;  193 maximum sentence 

l i m i t a t i o n s  and s t ays  of dea th  sentences.  194 is family 

and a s s o c i a t e s  a r e  pro tec ted  from r e p r i s a l s  f o r  a c t s  he 

has committed. 195 His r i g h t s  under the  C i v i l i a n s  Con- 

vent ion may no t  be denied by e r e c t i o n  of puppet govern- 

ments. 196 

A l l  these  l a t t e r  r igh t s .  a r e  more i l l u s o r y  than r e a l ,  

because the  C i v i l i a n  Convention i s  capable of being in-  

t e r p r e t e d  so  t h a t  the power i n  whose hands a person has 

f a l l e n  may suspend or  omit these  safeguards i n  cases  where 

t h e  i r r e g u l a r  i s  detained a s  a  spy, saboteur ,  or  person 

under d e f i n i t e  suspic ion  of a c t i v i t y  h o s t i l e  t o  the  secur i -  

t y  of the  occupying power. 197 

The Geneva pr i soner  of war convention then app l i e s  i n  

almost any conceivable c o n f l i c t ,  i n  any kind of t e r r i t o r y ;  

f o r s t a l l s  a r b i t r a r y  dec is ions  upon the  ques t ion  of an 

i r r e g u l a r P s  l e g a l  s t a t u s ;  and provides a minimum proce- 

d u r a l  framework i n  which t o  decide the ques t ion  of pr i soner  

1903ee Geneva Convention Rela t ive  t o  the P ro tec t ion  of 
C i v i l i a n s  i n  Times of War, 12 Aug. 1949, A r t .  4 ;  TIAS 
3365 (2 Feb. 1956) . 

191Art. 72. 

1 9 4 ~ r t s .  68, 74, 75. 
1 9 5 ~ r t s .  14,  33, 34, 53. See a l s o  Ar ts .  45, 49 (depor- 

t a t i o n  p roh ib i t ed ) .  
196~rt .47. 

I 



of war s t a t u s .  B u t  t h i s  i s  a l l  t he  Convention does. 

J u r i s d i c t i o n  and a minimum of procedural law has been 

provided by the  Convention, but  i s  the  law def in ing  the  

i s s u e s  s u f f i c i e n t ?  That law i s  provided by the  four  

c r i t e r i a .  An examination of the  su f f i c i ency  of t h a t  law 

involves an examination of each of the f o u r  c r i t e r i a ,  

and the  t o o l s  f o r  i n t e r p r e t a t i o n .  

Heretofore,  t h i s  t h e s i s  has pointed out the  harm 

which can flow from t r e a t i n g  the  problem of who may en-

gage i n  war so le ly  a s  a l e g a l  problem. However, the  

t r a d i t i o n a l  approach of s t a t u t e ,  l e g i s l a t i v e  h i s t o r y ,  

precedent,  a s  an e n t i t y  i n  i n t e r p r e t a t i o n  cannot be en-

t i r e l y  disregarded.  It  might be poss ib le  t o  develop a 

b a s i s  f o r  the  d i s p o s i t i o n  of i r r e g u l a r s  by t h i s  method. 

Let us than see what p o s s i b i l i t i e s  i t  o f f e r s .  The f i r s t  

c r i t e r i a  i s :  "(a)  That of being commanded by a person 

respons ib le  f o r  h i s  subordinates  .I1 

S ince "person11 i s  not  def ined,  and i s  a word sub jec t  

t o  many i n t e r p r e t a t i o n s ,  i t ,  and o the r  phrases i n  the  

c r i t e r i a  lacking c l a r i t y  might be i n t e r p r e t e d  through 

precedent,  and p rac t i ce .  Herein l i e s  the  d i f f i c u l t y .  

The precedent da tes  from a time when the  a u t h o r i z a t i o n  

r u l e  was i n  e f f e c t ;  a time when the main func t ion  of the  

o f f i c e r  under t h a t  r u l e  was t o  make the  a u t h o r i z a t i o n  



manifest .  198 That func t ion  i s  now performed by a r t i c l e  

4 ,  which equates  r e s i s t a n c e  movements t o  m i l i t i a .  199 

There have been no groups of i r r e g u l a r s  t r e a t e d  a s  

lawful combatants who have no t  been commanded by an 

o f f i c e r  commissioned by a s t a t e ,  or  i t s  equiva lent ,  but  
\ 

t h i s  i s  not  au thor i ty  f o r  concluding t h a t  the  condi t ion  

can only be f u l f i l l e d  by a commissioned o f f i c e r .  The 

main func t ion  of the  "person respons ib le  f o r  h i s  sub- 

ord ina tes"  now i s  t o  provide p r i o r  assurance t h a t  a group 

of i r r e g u l a r s  w i l l  no t  v i o l a t e  the laws of war. 200 It 

was intended a t  the  time the  condi t ion was f i r s t  formu- 

l a t e d  t h a t  the  person would be respons ib le  t o  h i s  own 

government f o r  h i s  subordina tes1  a c t i o n s ,  no t  t o  the  

enemy. 20 1 

Lacking evidence of the  a c t u a l  p r a c t i c e  i n t e r p r e t i n g  

t h i s  requirement, the  only a i d s  t o  i n t e r p r e t a t i o n  a r e  a 

few statements  of p u b l i c i s t s ,  some statements i n  m i l i t a r y  

manuals, and occasional  remarks by de legates  i n  the  Con- 

198~ee  no tes  20, 42, 50, supra. 
l 9 9 ~ h i s  has not  r e a l l y  solved the  au thor iza t ion  problem, 

s ince  the  organized r e s i s t a n c e  movements f i g h t  f o r  and a r e  
authorized by p a r t i e s  t o  the  c o n f l i c t ,  which a r e  not  
def ined,  but  possibly could be rebels .  See Art. 3. If the  
'!party t o  conflict!!  i s  no t  a sovereign s t a t e ,  t h e  problem 
rema ins .  

2 0 0 ~ h i swas the  func t ion  i n  mind of the  o r i g i n a t o r  of 
t h i s  ru le .  See Droop, 15 S o l i c i t o r s  Journal  and Reporter 
121, 122 (1870). 

2011b-id .  



vent ions.  These sources s t a t e  i n  c a r e f u l l y  genera l  

language some t h e o r e t i c a l  examples of what would be 

compliance. They do not  purport  t o  s t a t e  what would 

-not  f u l f i l l  the condi t ion.  20 2 

It(b) That of having a f ixed  d i s t i n c t i v e  s i g n  recog- 

n izab le  a t  a dis tance."  

There a r e  two problems here.  The d e f i n i t i o n  of the  

word " f ixed ,"  and the d i s t ance  a t  which i t  should be 

recognizable.  It would appear t h a t  f ixed  should mean 

"unable t o  be e a s i l y  removed.lt But it i s  an open ques t ion  

a s  t o  whether the  s ign  must be worn a t  a l l  times. I f  the  

i r r e g u l a r  u n i t  i s  t o  resemble a conventional army, the  

answer would be i n  the  af f i rmat ive .  But s ince  the re  i s  

2 0 2 ~ s  t o  p u b l i c i s t s ,  see Holland, S tudies  i n  In terna t ion-  
a l  Law, 75 (1898) (d iscuss ing  Arts .  9 and 10 of Brussels  
Declaration: should be so organized t o  be under order  of 
a s c e r t a i n a b l e  ind iv idua l  who i s ,  i n  "some sense of another ,"  
responsible)  ; Droop, note  200 supra,  a t  122 ( o f f i c e r s  recog- 
nized by, and respons ib le  t o  chief  m i l i t a r y  a u t h o r i t i e s  of 
s t a t e ) .  As t o  convention de legates ,  see Proceedings of 
Hague Peace Conference of 1899, 546-55 ( t r a n s l a t i o n  of o f f i -
c i a l  t e x t s ,  Carnegie Endowment) (1920) (remark German dele-  
g a t e ,  f u l f i l l e d  by Mayor, former s o l d i e r ,  an ~ t o f f i c i a l l t ); 
2A F i n a l  Record of Diplomatic Conference of Geneva of 1949, 
426 (1949) ( B r i t i s h  de legate ;  must d i f f e r e n t i a t e  between 
movement and ind iv idua l  s n i p e r s ) .  As t o  m i l i t a r y  manuals 
see Edmonds and Oppenheim, Land Warfare, An Exposi t ion of 
the  Laws and Usages of War on Land f o r  the  Guidance of Offi-  
c e r s  of His Ma j e s t y f s  Army, 19 (1908) ( r e g u l a r  o r  temporary 
o f f i c e r ,  person of pos i t ion ,  "landed p r o p r i e t o r , "  o r  if 
member possess c e r t i f i c a t e s ,  t o  show a u t h o r i t y  from s t a t e ,  
o r  not  a c t i n g  on own au thor i ty )  ; FM 27-10, The Law of 
Land Warfare, para.  64a (1958) (except f o r  "landed pro- 
p r i e t o r , "  same a s  Edmonds above) . 



l i t t l e  l o g i c a l  connection between such an army and an 

i r r e g u l a r  group, such a conclusion has opponents. Thus 

the  Danish de legate  a t  Geneva took the  p o s i t i o n  t h a t  i t  

need not  be worn a t  a l l  t imes,  but  only when engaged i n  

m i l i t a r y  opera t ions ,  and (poss ib ly  t o  avoid controversy) 

the  o the r  de legates  present  a t  the  committee meeting 

agreed t h a t  t h i s  was i m p l i c i t  i n  the  a r t i c l e .  203 

"Recognizable a t  a d i s t ancen  i s ,  of course,  so vague 

a s  t o  be meaningless. 204 The h i s t o r i c a l  examples of lack  

of uniforms given e a r l i e r 2 0 5  a r e  somewhat i r r e l e v a n t ,  

s ince  before the  Franco-Prussian War, uniforms and uni- 

form marks had the  s t r i c t l y  u t i l i t a r i a n  func t ion  of d i s -  

ting-uishing f r i e n d l y  t roops from the  enemy. 206 From what 

has been s a i d  of the  b a s i s  f o r  the d i s p o s i t i o n  of i r regu-

l a r s  p r i o r  t o  the  Convention, i t  i s  apparent t h a t  lack  of 

uniform marks was not  a r e a l  f a c t o r  i n  the  d i s p o s i t i o n ,  

wi th  the  poss ib le  except ion of the completely ununiformed 

. Portugese Ordenanza i n  the  Spanish Peninsular War. 207 

2 0 3 ~ e e  2A, F i n a l  Record of the  Diplomatic Conference 
of Geneva of 1949, 424 (1949). See a l s o  t h e  genera l  d i s -  
cussion by working pa r ty ,  id. a t  478-79. (proposed changes 
t o  make condi t ion  more d e f i n i t e ) .  (Cf. Spaight,  War 
Rights  on Land, 56 (1911) .) 

2 0 4 ~ e e  Edmonds and Oppenheim, note  202 supra,  a t  19. 
2 0 5 ~ e e  no tes  36, 39, 48, 63, 71, 77, 116, supra. 
*06~merican and B r i t i s h  i r r e g u l a r s  i n  the  American Revo- 

l u t i o n  wore c i v i l i a n  c lo th ing .  To d i s t i n g u i s h  themselves, 
the  Americans wore green twigs i n  t h e i r  h a t s .  See Har t ley ,  
Li fe  of Major General Henry Lee and Ge,neral Thomas Sumter, 
123-26 (1859). See a l s o  notes  71, 116, supra.  

*076ee note  50, supra. 



It may be s a i d ,  however, t h a t  no i r r e g u l a r  comba- 
w 

t a n t  group has ever worn a uniform mark - shor t  of a 

complete uniform - which met the requirements imposed 

b y - t h e  enemy. There was, however, one ins tance  i n  which 

the  requirement was thought t o  be met by an i n t e r n a t i o n a l  

lawyer. 23 8 

The o f f i c i a l  B r i t i s h  Army Manual of 1908 gave some 

examples of poss ib le  compliance. A badge, o r  device 

sewn on c lo th ing ,  colored s t r i p e s  on t r o u s e r s ,  one white  

s leeve ,  double colored arm bands, even a s e t  of uniform 

but tons  were s a i d  t o  be ~ u f f i c i e n t . ~ O 9  The present  United 

S t a t e s  Army Manual i s  l e s s  s p e c i f i c ,  and merely says t h a t  

the  condi t ion  w i l l  be s a t i s f i e d  by a uniform, p a r t  of a 

uniform, o r  a helmet or  head d r e s s  which w i l l  r e a d i l y  

d i s t i n g u i s h  the  s i l h o u e t t e s  of i r r e g u l a r s  from ordinary 

c i v i l i a n s .  2 10 

"(c)  That of carrying arms openly.ll 

This requirement has  not  been c o n t r o v e r s i a l  enough 

t o  c r e a t e  precedent o r  t o  warrant  comment. Unt i l  the  

208~apanese  i n  white  helmets,  and European c lo th ing ,  wi th  
f lowers  embroidered on coa t ,  i n  a Chinese populat ion dressed 
i n  n a t i v e  costume, i n  Japanese-Chinese War. See Edmonds 
and Oppenheim, note  202 supra,  a t  20, n.A. (opinion of 
Japanese war executed S ibe r i an  convicts  wearing small c ross  
i n  cap, red  bands on s leeves ,  red edging on coa t s ,  Ib id .  
But t h i s  was s o l e l y  because they were convic ts .  See 
Spaight,  note  153 supra,  a t  60 (1911). 

209~dmonds and Oppenheirn, note  202 supra,  a t  70, n.a. 
2 1 0 ~ ~  Law of para.  64b (1956) .27-10, Land Warfare, 



second World War, arms were c a r r i e d  openly by a l l  i r regu-  

l a r s .  During t h a t  war, t h e r e  were some complaints by 

the  Germans concerning concealed weapons. It i s  apparent 

t h a t  weapons c a r r i e d  under the  c lo th ing ,  o r  concealed, 

o r  abandoned when hard pressed do not  meet the  condi t ion.  211 

"(d) That of conducting t h e i r  opera t ions  i n  accor- 

dance wi th  the  laws and customs of war." 

Here the  h i s t o r i c a l  examples discussed have some 

relevance.  It i s  apparent t h a t  those i r r e g u l a r s ,  of t h e  

examples given, who were t r e a t e d  a s  lawful b e l l i g e r e n t s  

were the  i r r e g u l a r s  who committed no a t r o c i t i e s  aga ins t  

the  conventional enemy army.. The i r r e g u l a r s  of Rogers, 

Marion, Bumter, Pickens, the  Boers, Mosbyts Rangers, a r e  

a l l  i l l u s t r a t i v e  of t h i s  poin t .  On the  o the r  hand, the  

Spanish P a r t i d a s ,  Mexican i r r e g u l a r s  i n  1847, 212 the  

Yugoslav P a r t i s a n s ,  and the  Soviet  P a r t i s a n s  were a l l  

thought by the  opposing armies,  t o  have murdered o r  mis- 

t r e a t e d  pr i soners .  It i s  not  suggested t h a t  t h i s  was 

the  s o l e  f a c t o r  i n  t h e i r  d i s p o s i t i o n ,  nor t h a t  i t  was even 

the  primary reason bu t  i t  played a s i g n i f i c a n t  p a r t  i n  

' l l~dmonds and Oppenheim, note 202 su r a  a t ' 2 0 ;  FM 
27-10, Law of Land Warfare, , para. 646-8956) .-

'12see no tes  52, 58, supra. 
' l 3 ~ e e  United S t a t e s  v.  L i s t ,  (Hostage c a s e ) ,  11 T r i a l s  

of War Criminals ,  1014-15 (German i n t e l l i g e n c e  r e  o r t ;  
P a r t i s a n s  shoot a l l  captured o f f i c e r s ) .  Id. 5'78-g0 
(Reichenau order) .  



gaining them recogni t ion  i n  varying degrees a s  lawful 

combatants . 
The condi t ion  i s  se l f -explanatory ,  but  i t  leaves 

open the ques t ion  of the  e f f e c t  of non-compliance by 

ind iv idua l s  upon the remainder of the  group. A l l  persons 

engaged i n  war must follow the  r u l e s  of warfare .  Hence 

requ i r ing  the  group a s  a  whole t o  meet the  requirement 

a s  a condi t ion  precedent t o  pr i soner  of war s t a t u s  i s  a 

pure matter  of pol icy.  There i s  no o ther  reason why a 

majori ty  of a  group should be denied t h i s  s t a t u s  because 

of the  a c t s  of indiv iduals .  2  14 

There i s  some j u d i c i a l  precedent f o r  i n t e r p r e t a t i o n  

of these four  condi t ions a s  a  whole. I n  1947 a  war 

crimes t r i b u n a l  t r i e d  a group of German Army o f f i c e r s  

who had engaged i n  the suppression of i r r e g u l a r  warfare  

i n  the  Balkans. They were charged, among o ther  of fenses ,  

w i t h  the i l l e g a l  d r a f t i n g  of orders  denying quar t e r  and 

pr i soner  of war s t a t u s  t o  enemy troops,  and wi th  i l l e g a l l y  

ordering t h a t  members of the  n a t i o n a l  armies of Greece 

and Yugoslavia be designated "pa r t i sans ,  It Itrebelst '  and 

"bandits ,fl thus causing the murder of thousands of s o l d i e r s .215 

214~eeFM 27-10, Law of Land Warfare, para.  64d (1956) . 
215~ni t ed  S t a t e s  v. L i s t ,  (Hostage c a s e ) ,  11 T r i a l s  of 

War Criminals,  1233 (count t h r e e  of indictment) .  



The ex ten t  of compliance by some Yugoslav and Greek 

p a r t i s a n s  wi th  the  Hague condi t ions  then became an 

i s sue .  One of the defenses urged t o  t h i s  charge was 

t h a t  the  parsons s o  t r e a t e d  were not  e n t i t l e d  t o  p r i -  

soner of war s t a t u s  under the  Hague Convention because 

of non-compliance wi th  i t s  condi t ions.  

The burden then f e l l  on the  prosecut ion t o  show 

compliance. The cour t  s t a t e d  t h a t  the evidence f a i l e d  

t o  show beyond doubt t h a t  the  inc iden t s  involved i n  the  

case concerned p a r t i s a n  t roops having the  s t a t u s  of law-

f u l  b e l l i g e r e n t s ,  and acqu i t t ed  the  accused of any 

charges concerning the  i l l e g a l  shooting of pa r t i sans .  

The cour t  held t h a t  the  evidence concerning the  r e l evan t  

bands of p a r t i s a n s  (with no f u r t h e r  i d e n t i f i c a t i o n  of 

them) showed a para-mi l i ta ry  organiza t ion ,  but  no common 

uniform; the  wearing of c i v i l i a n  c lo th ing ,  a t  t imes,  and 

a t  o ther  times p a r t s  of captured uniforms; the  use of the  

Soviet  s t a r  a s  ins ign ia  (which could not  be seen a t  a 

d i s t a n c e ) ;  the  car ry ing  of arms openly only when i t  was 

t o  the  P a r t i s a n s s  advantage; and f i n a l l y  some evidence 

of a c e n t r a l i z e d  command i n  some cases .  The cour t  con-

cluded by saying t h a t  some bands operat ing i n  the  area 

met the  requirements,  but  not  those involved i n  t h i s  case.  

Extreme d i f f i c u l t y  i s  encountered i n  assess ing  t h i s  

case a s  precedent,  i n  the  absence of i d e n t i f i c a t i o n  of 



the  bands involved and the  a l t e r n a t i v e  grounds possibly 

used a s  a  b a s i s  f o r  the  dec is ion .  216 There were dozens 

of bands operat ing i n  the  a r e a ,  during the period of 

about four  years  covered. Moreover, the  r epor t  of t r i a l  

contains  only a  small f r a c t i o n  of the  evidence i n t r o -  

duced on the  poin t .  It i s  probable t h a t  the  evidence 

cons is ted  mostly of German i n t e l l i g e n c e  r e p o r t s ,  German 

wi tnesses ,  and a few captured p a r t i s a n  documents 217 and 

t h a t  no wi tnesses  were c a l l e d  from among T i t o 1 s  higher  

command. 218 Other evidence concerning T i t o t s  p a r t i -  

sans219 shows t h a t  genera l ly  they were vary s i m i l a r  t o  

the  bands the  cour t  descr ibed.  They had i n  f a c t  a  much 

t i g h t e r  command s t r u c t u r e  than t h a t  shown by the  German 

sources used i n  the L i s t  t r i a l .  

It can be reasonably concluded from t h i s  case t h a t  

p a r t i a l  o r  no uniforms, small  red s t a r s ,  i n t e r m i t t e n t  

carrying of arms and lack  of a  v i s i b l e  c e n t r a l  command 

w i l l  no t  comply wi th  the  conventional condi t ions .  

216~he cour t  a l s o  held g u e r i l l a  warfare ,  i n  Yugoslavia 
and Greece was i l l e g a l ,  because the  r egu la r  armies had 
c a p i t u l a t e d ,  the  governments had surrendered, and the  
t e r r i t o r y  was occupied, id. 

2 1 7 ~ h i s  i s  the  so le  type of evidence picked f o r  inclu-  
s ion  w i t h i n  the  bound repor t .  

218~n a  s i m i l a r  case involving Soviet  p a r t i s a n s ,  the  
cour t  d i d  not  f i n d  i t  necessary t o  decide t h e i r  l e g a l i t y .  
United S t a t e s  v. Von Leeb, 11 T r i a l s  of War Criminals 530 
(U.S. 	 War Crimes Tribunal) (1947). 

* l 9 ~ e e  no tes  162, 173-67, supra. 



It i s  c l e a r  then t h a t  the  Conventional c r i t e r i a  

a r e  vague, and t h a t  t h e r e  i s  now no body of precedent 

which w i l l  s a t i s f a c t o r i l y  supply t h i s  def ic iency.  The 

pressures  which w i l l  be put  upon these c r i t e r i a  i n  any 

f u t u r e  war a r e  such a s  t o  r equ i re  a w e l l  def ined body 

of war law and widespread agreement among na t ions  a s  t o  

how they may be f u l f i l l e d  i f  they a r e  t o  be a r e a l  

b a s i s  f o r  d i s p o s i t i o n  of i r r e g u l a r s .  Lacking t h i s ,  the  

c r i t e r i a  must s t i l l  go through a long process of i n t e r -

p r e t a t i o n  before  they w i l l  become d e f i n i t e  enough t o  

withstand p o t e n t i a l  d e l i b e r a t e  misconstrue t i o n s  by 

na t ions  which would v i t i a t e  them. It may w e l l  be t h a t  

i n  t h e  f u t u r e ,  a s  i n  the  p a s t ,  the  type of approach t o  

the  problem of who may f i g h t  i n  a war which they typ i fy  

w i l l  be disregarded completely. From the wary a t t i t u d e s  

shown by the  de lega tes  a t  the  Geneva convention; t h e i r  

i n a b i l i t y  t o  agree t o  more than the  c r i t e r i a  a lready i n  

e f f e c t ;  i t  i s  c l e a r  t h a t  any hope of c l a r i f i c a t i o n  by 

another convention i s  remote, even i f  c l a r i f i c a t i o n  would, 

i n  f a c t ,  be b e n e f i c i a l .  



CHAPTER V 


APPROPRIATE LAW FOR THE FUTURE 

W I T H I N  THE CONVENTION 


The changes wrought i n  t h e  f i e l d  of b e l l i g e r e n t  

q u a l i f i c a t i o n s  by the Geneva Convention of 1949, while 

they represent  important innovat ions,  d id  not  reach the  

crux of the  problem. There a r e  three  main a reas  i n  

which the  Convention w i l l  be found t o  be i n e f f e c t i v e .  

One has been mentioned previously,  i . c . ,  the changed 

s t r a t e g y  of i r r e g u l a r  warfare  renders  i t  unl ikely t h a t  

i r r e g u l a r s  w i l l  make more than a  token attempt t o  comply 

w i t h  the  c r i t e r i a .  220 I n  some armies the  i r r e g u l a r  of 

the  f u t u r e ,  w e l l  t r a ined  and armed, w i l l  bear  more re-

semblance t o  a  new weapon of i n t e r d i c t i o n  of communi-

ca t ions ,  wi th  an e f f e c t  s i m i l a r  t o  s t r a t e g i c  bombing 

than he w i l l  t o  h i s  counterpart  i n  a  t r a d i t i o n a l  army. 221 

I n  o ther  armies,  the i r r e g u l a r  w i l l  be the  instrument 

whereby a system of government i s  imposed upon an un- 

w i l l i n g  body of men i n  small  increments. The Communist 

s t r a t e g y  of i r r e g u l a r  warfare  i s  e s s e n t i a l l y  the  appl i -  

c a t i o n  of f o r c e  by a method of d i f f u s i o n  - a small 

2 2 0 ~ e e  genera l ly ,  FM 31-21, Guer i l l a  Warfare and Specia l  
Forces Operations (19551, paras.  2, 4 ,  9-12, 103e, 114c, 
116b, 121, 100 (genera l  impl ica t ion  of u n i t s  without  
uniforms, using c i v i l i a n  c lo th ing ,  c i v i l i a n  supply corps,  
using Lawrence's s t r a t egy)  . 

2 2 1 ~ d .- paras .  8, 9. 



amount of f o r c e  appl ied a t  a g r e a t  number of po in t s  -
r a t h e r  than the  concentrated app l i ca t ion  of a g r e a t  

amount of f o r c e  a t  a few poin ts .  The Communist i r regu-  

l a r  extends p o l i t i c s  i n t o  the  realm of f o r c e ,  but  never 

abandons h i s  p o l i t i c a l  func t ion  while  he i s  using force .  

Neither type of i r r e g u l a r  i s  l i k e l y  t o  make much attempt 

t o  comply wi th  the  Conventional c r i t e r i a .  

Secondly, the  advent of mass i r r e g u l a r  armies,  per-

haps numbering i n t o  the  mi l l ions  of men and women, pose 

l o g i s t i c  problems which may render i t  impossible t o  g r a n t  

a l l  t he  p r i v i l e g e s  of a pr i soner  of war t o  these  huge 

numbers. 222 The main body of the Pr isoner  of War Conven- 

t i o n  i s  a d e t a i l e d ,  complex s e t  of r u l e s  designed f o r  

maximum pro tec t ion  of a comparatively small  number of 

pr i soners .  

The t h i r d  problem which the  Convention does not  

solve i s  w i t h i n  the  Convention i t s e l f .  The vagueness of 

the  c r i t e r i a  render i t  c e r t a i n  t h a t  they w i l l  be i n t e r -  

preted so a s  t o  e l iminate  most i r r e g u l a r s  from t h e i r  

2 2 2 ~ h i n e s e  Communist m i l i t i a  f o r  example, who i n  some 
a reas  c o n s t i t u t e  the  e n t i r e  a d u l t  population of an a rea .  
See Bowles, A Long Look a t  China, Apr i l  4, 1959 Saturday 
Evening Pos t ,  23, 108 (1959). For a d e t a i l e d  account of 
the  t a c t i c s  l i k e l y  t o  be used see Snow, The B a t t l e  f o r  
Asia,  342 (1941). For an assessment of the  s t r a t e g y  
l i k e l y  t o  be used i n  China by the  Chinese Cowunis t  g u e r i l -  
l a s  a g a i n s t  the  Japanese, i n  the  na ture  of a p red ic t ion  
which was f u l f i l l e d  see Dupuy, The Nature of Guer i l la  
Warfare, 1939 P a c i f i c  A f f a i r s ,  138, 142, 146 (1939). 



pro tec t ion ,  both f o r  the  reasons given above, and f o r  

s t r a t e g i c a l  and t a c t i c a l  reasons.  

It i s  probable then t h a t  the s t r i c t  and l i t e r a l  

i n t e r p r e t a t i o n  of the  c r i t e r i a  used by the  cour t  i n  the  

-L i s t  case w i l l  be the method chosen t o  separa te  those 

whom the  na t ions  d e s i r e  t o  give pr i soner  of war s t a t u s  

and those whom they do not .  There may be some u n i t s  of 

i r r e g u l a r s  which make an at tempt  t o  comply. It  w i l l  

then be necessary t o  decide whether t o  use the  approach 

followed by the  L i s t  t r i b u n a l ,  an approach which can be 

c a l l e d  the  t r a d i t i o n a l  i n t e r n a t i o n a l  law method of i n t e r -

p r e t a t i o n ,  o r  another method. 

The t r a d i t i o n a l  method i s  the  one which most r e a d i l y  

comes t o  the  l e g a l l y  t r a ined  mind, the  s t a r e  d e c i s i s  

system of jurisprudence t h a t  uses j u d i c i a l  precedent and 

the  custom and p r a c t i c e  of na t ions  a s  a i d s  t o  in te rp re -  

t a t i o n .  The i s sues  t o  be determined w i l l  be those caused 

by a  group of i r r e g u l a r s  which a t  l e a s t  comes a s  c lose  

t o  meeting the c r i t e r i a  a s  d id  T i t o t s  Pa r t i sans .  

Before t h i s  t r a d i t i o n a l  method i s  chosen a s  the means 

of i n t e r p r e t i n g  the c r i t e r i a ,  c e r t a i n  fundamental d i f f i -  

c u l t i e s  should be recognized. 

The o r i g i n a l  c r i t e r i a  were no more than an at tempt  

t o  mi t iga te  the  horrors  of war by the  use of a two-pronged 

a t t a c k .  The f i r s t  prong was t h a t  the  i r r e g u l a r  would be 



given a pro tec ted  s t a t u s  upon capture i f  he me t , the  four  

condi t ions.  The o ther  prong was t h a t  i t  would a l s o  be 

agreed by a l l  na t ions  t h a t  they would not  use i r r e g u l a r s  

which did not  meet the  condi t ions ,  and would, on the  con-

t r a r y ,  use every e f f o r t  t o  suppress them. ''3 TO apply 

precedents based on mere expediency would d e f e a t  the pur- 

pose of the  c r i t e r i a  a s  a humanitarian device.  

It i s  extremely unl ike ly  t h a t  the na t ions  a r e  going 

t o  make the  i n t e r p r e t a t i o n s  of these  c r i t e r i a  contained i n  

t h e i r  m i l i t a r y  manuals, such a s  FM 27-10, more d e f i n i t e .  

The sub jec t  matter i s  not  of a type t o  encourage a n a t i o n  

t o  e s t a b l i s h  precedent which might l a t e r  r e s t r i c t  i t s  

freedom of choice. Therefore,  the re  w i l l  be l i t t l e  chance 

of developing a body of custom based on the  statements 

of na t ions .  

The only o the r  w r i t t e n  precedent,  w i t h  t h e  except ion 

of the  war crimes t r i b u n a l  cases  i s  e i t h e r  negat ive ,  i r r e -

l evan t ,  o r  statements of p u b l i c i s t s  made a t  the  t u r n  of 

the  century.  

The danger i n  using the  custom and p r a c t i c e  of na t ions  

a s  a v a l i d  source w i l l  be ever  present .  The p r a c t i c e  i s ,  

2 2 3 ~ h e  o r i g i n a l  p r o j e c t  of the  Brussels  Convention con- 
ta ined such a provis ion ,  proposed by the  Czar of Russia,  
but  i t  was el iminated from the  f i n a l  d r a f t  because na t ions  
lacking l a r g e  armies and consc r ip t ion  thought t h a t  it was 
a device t o  ga in  s t r a t e g i c  advanta e. See Holland, 
S tudies  i n  I n t e r a n t i o n a l  Law 74 (1b98).  



and probably w i l l  remain merely a c o l l e c t i o n  of varying 

and c o n f l i c t i n g  pol icy dec i s ions  made on an ad hoc b a s i s .  

Some o the r  d i f f i c u l t i e s ,  al though merely mechanical, 

a r e  formidable. There a r e  no systems of r e p o r t s  f o r  re-

por t ing  the  t r i a l s  which have been he ld ,  o r  may i n  the  

f u t u r e  be held upon the  i s s u e  of compliance v e l  non wi th  

the  c r i t e r i a .  There i s ,  and w i l l  be no uniformity of 

systems of jurisprudence, i s sues  of law, grounds of de-

c i s i o n ,  personnel of c o u r t s ,  language, l e g a l  concepts,  

and modes of proof i n  such cases .  One n a t i o n  may use a 

q u a s i - j u d i c i a l  system such a s  the United S t a t e s  m i l i t a r y  

commissions. Others may use a mere board of o f f i c e r s ,  

or  a command decis ion  t o  decide the  ques t ion  of the  grant ing  

of pro tec ted  s t a t u s .  224 It i s  op t imis t i c  t o  th ink  t h a t  

the re  w i l l  be many l l t r i a l s t l  i n  the sense of a j u d i c i a l  

hearing. The dec is ions  may w e l l  continue t o  be made upon 

pol icy grounds. Who then can t e l l  whether a p a r t i c u l a r  

dec i s ion  i s  good precedent,  o r  merely a pol icy  except ion 

t o  customary law? 

It i s  the re fo re  unl ike ly  t h a t  any s t a r e  d e c i s i s  

system w i l l  ever  solve the  problems posed by masses of 

i r r e g u l a r  combatants if i t  r e l i e s  upon p r i o r  events ,  e i t h e r  

2 2 4 ~ o ra d i scuss ion  of the  d i f f i c u l t i e s  of t h i s  type en-
countered i n  obtaining precedent f o r  use i n  World War I1 
war crimes t r i a l s  see- rand, Develo ment of I n t e r n a t i o n a l  -Law of War 25 Tulane Law Review - - 7  -*5~.- 1 



j u d i c i a l  or  i n  the na ture  of p r a c t i c e .  Despite the  d i f f i -  

c u l t i e s  and incons i s t enc ies  inherent  i n  such a system, 

i t  i s  pmbable t h a t  a combination of s t r i c t  i n t e r p r e t a t i o n  

and the  use of pas t  p r a c t i c e s  (which may be summed up by 

saying t h a t  i r r e g u l a r  combatants have never met the  t e s t s  

l a i d  down f o r  them except a s  exceptions t o  oustom) w i l l  

be used t o  deny pr i soner  of war s t a t u s  t o  most i r r e g u l a r s .  

This r e s u l t  w i l l  be i n  consonance wi th  the h i s t o r y  

of the  law of war a s  a s t e p  by s t e p  process of mi t iga t ing  

the  r i g o r s  of war i n  small  increments. The 1949 Convention 

w i l l  continue t o  g ran t  s t rong p ro tec t ion  t o  organized armies,  

without weakening what has been gained he re to fo re  by slow 

and p a i n f u l  s teps .  It may, under some condi t ions ,  g ran t  

a l e s s e r  degree of assurance of p ro tec t ion  t o  some se lec ted  

i r r e g u l a r  groups. 

If however, i t  i s  found t h a t  the  s t a r e  d e c i s i s  method 

i s  i n s u f f i c i e n t  t o  supply the  mentioned d e f i c i e n c i e s  i n  

the  c r i t e r i a ,  i t  i s  suggested t h a t  a f u n c t i o n a l  t e s t  might 

be appl ied a s  developed i n  t h i s  t h e s i s .  I f  a l eader ,  o r  

some o the r  e n t i t y  funct ions  t o  prevent c r u e l t i e s  and the  

commission of ordinary crimes, then the  f i r s t  condi t ion  

might be considered f u l f i l l e d .  I f  some type of uniform 

mark i s  found necessary t o  p r o t e c t  c i v i l i a n s  from harm, o r  

t o  i d e n t i f y  an i r r e g u l a r  otherwise ab le  t o  melt i n t o  the  

populat ion,  then any mark which w i l l  f u l f i l l  the  p a r t i c u l a r  



need requi red  a t  t h a t  time and place should be s u f f i c i e n t .  

If the  car ry ing  of arms openly i s  required t o  i d e n t i f y  

the  i r r e g u l a r ,  ( i n  the  same manner a s  the uniform mark) 

then i t  should be requi red ,  but  i f  the re  i s  no func t ion  

t o  be performed by such carrying then i t  might w e l l  be 

dispensed wi th .  Some such system, f l e x i b l e  enough t o  be 

appl ied a s  t h e  s i t u a t i o n  demands, would be more l i k e l y  

t o  withstand the  pressures  put upon it  by m i l i t a r y  neces- 

s i t y  than a  system based upon precedent,  a system which 

w i l l  i nev i t ab ly  lead t o  mis in te rp re ta t ion .  



CHAPTER V I  

THE COMING RULES: THE FORCES 

WHICH WILL SHAPE THEM 


To use the  t r a d i t i o n a l  i n t e r n a t i o n a l  law method of 

s t a r e  d e c i s i s ,  one must assume t h a t  the law of war i s  a 

r a t i o n a l  system of r u l e s  based upon recognized p r i n c i p l e s -  

of law, o r  a t  the  very l e a s t ;  upon some l o g i c a l  b a s i s .  

This fundamental assumption i s  open t o  grave doubt, 225 

p a r t i c u l a r l y  i n  the  f i e l d  of b e l l i g e r e n t  q u a l i f i c a t i o n s .  

There i s  no r e a l  reason t o  t r e a t  war a s  a  l e g a l  s t a t u s ,  

productive of r u l e s  of law, and defined and con t ro l l ed  

by them except t h a t  war i s  genera l ly  thought of by law- 

y e r s  i n  t h a t  way. War i f  i t  can be defined a t  a l l ,  i s  a 

soc io log ica l  phenomenon, 226 i t  e x i s t s ,  i t  i s  only s l i g h t l y  

and i n d i r e c t l y  a  c r e a t i o n  of man and con t ro l l ed  by him. 

The r u l e s  man makes f o r  war a r e  much l e s s  the  product of 

manqs conscious w i l l  than they a r e  of f o r c e s  beyond hFs 

cont ro l .  There i s  ample evidence of t h i s  i n  every dispo- 

s i t i o n  made of i r r e g u l a r s .  Napoleon and h i s  contemporaries 

could no t  have made the  r egu la r  army-militia r u l e  work, 

no matter how they t r i e d .  The dec is ion  t h a t  t h i s  r u l e  

was inappropr ia te  was made by the  advent of mass armies. 

2 2 5 ~ e eI Annuaire de l l I n s t i t u t  de Droi t  I n t e r n a t i o n a l  
556 (19541 . 

2 2 6 ~ e e  Kotzsch, The Concept of War i n  Contemporary His- 
to ry  and I n t e r n a t i o n a l  Law, 19-24 (1956) . 



Mass armies were made poss ib le  by the  i n d u s t r i a l  revo- 

l u t i o n  and technological  advances which made i t  f e a s i b l e  

t o  equip,  move and maintain them. Mass armies necessar i -  

l y  r equ i re  mass ha t red  t o  be e f f e c t i v e ,  and mass ha t red  

breeds mass c r u e l t y  a s  a r e s u l t .  

D i sc ip l ine ,  s t rong leadership  and the  m i l i t a r y  t r a -

d i t i o n  w i l l  no t  prevent mass c r u e l t y ,  a s  the  Second World 

War so lamentably demonstrates. Disc ip l ine ,  leadership ,  

complete uniforms and adherence t o  a l l  t he  customs of war 

w i l l  not  l i f t  an army above the  c l a s s  of murderers i n  the  

subconscious minds of most of the  world 's  population un-

l e s s  some undefinable e n t i t y  outs ide  t h a t  army has put 

a stamp of approval upon t h e i r  k i l l i n g ,  and s tands  a v a i l -  

a b l e  t o  share the  g u i l t .  This may not  be l o g i c a l ,  but  

the  thread of t h i s  tabu runs through the  h i s t o r y  of i r regu-

l a r  combatants . 
The r u l e  which gives pro tec ted  s t a t u s  t o  a group 

which outwardly resembles what was thought of a s  an army 

i n  1870 i s  only s l i g h t l y  more l o g i c a l  than the  r u l e  which 

allowed savages the  same p r i v i l e g e s  provided t h a t  they 

had been read the  A r t i c l e s  of War and had taken an oath 

t o  defend the  King. Rules which give pro tec ted  s t a t u s  

t o  conventional armies only because they a r e  conventional 

armies and completely ignore t h e i r  conduct, can be j u s t i -  

f i e d  on grounds of expediency and humanity, but  cannot be 



defended a s  l o g i c a l .  

There a r e  f o r c e s  only p a r t l y  con t ro l l ed  by men which 

w i l l  shape the  r u l e s  concerning i r r e g u l a r s  i n  f u t u r e  wars. 

The r u l e s  followed w i l l  have t h e i r  genes is  i n  the b a s i c  

phys ica l  sc iences ,  economics, and mass psychology, r a t h e r  

than i n  any l o g i c a l  a t tempt  by men t o  c o n t r o l  the  kinds 

of p a r t i c i p a n t s  i n  war. The i r r e g u l a r  w i l l  no t  be granted 

pr i soner  of war s t a t u s  perhaps, but  he w i l l  no t  be exe-

cuted i n  l a r g e  numbers e i t h e r .  

Fear of r e p r i s a l s  w i l l  temper harsh dec is ions .  It 

i s  s i g n i f i c a n t  t h a t  the two g r e a t  powers of the  world will 

i n  the  f u t u r e  both use i r r e g u l a r s  -- although of a d i f -

f e r e n t  type. It i s  poss ib le  t h a t  weapons systems of such 

s o p h i s t i c a t i o n  o r  such des t ruc t iveness  w i l l  be developed 

a s  t o  r equ i re  conventional armies -to adopt the  s t r a t e g y  

of i r r e g u l a r  warfare.  If such armies must, t o  surv ive ,  

absolu te ly  deny themselves a s  t a r g e t s  t o  the  enemy, a s  

the  i r r e g u l a r  i s  now requi red  t o  do, i t  w i l l  be quickly 

agreed t h a t  uniforms and the  open car ry ing  of arms are 

i r r e l e v a n t  t o  grant ing  pr i soner  of war s t a t u s .  

I f ,  on the  o the r  hand, the  techniques of psychologi- 

c a l  warfare  develop t o  the poin t  where the  c i v i l i a n  p o p u ~  

l a c e  can be so con t ro l l ed  a s  t o  deny the i r r e g u l a r  h i s  

v i t a l  support ,  i t  i s  l i k e l y  t h a t  the  i r r e g u l a r  w i l l ,  no 

longer be important. Such cons idera t ions  as t e r r a i n ,  



- - 

r e l a t i v e  population dens i ty ,  opportuni ty t o  subver t  

enemy personnel,  l o g i s t i c  c a p a b i l i t i e s ,  the  a v a i l a b i l i t y  

of f i r s t  r a t e  troops t o  combat the i r r e g u l a r ,  new weapons, 

w i l l  a l l  have t h e i r  e f f e c t  upon the  r u l e s  t o  be followed 

i n  the f u t u r e  outs ide  the  1949 Convention. Mi l i t a ry  

necess i ty  may take some new and d i f f e r e n t  forms. Neces-

s i t y  may r e q u i r e  a  l e n i e n t  pol icy and the  grant ing  of 

b e l l i g e r e n t  r i g h t s  r a t h e r  than the  harsher  p o l i c i e s  t r a -

d i t i o n a l l y  followed. 

It  i s  c e r t a i n  t h a t  the  p r i n c i p a l  of humanity, which 

i s  perhaps the  b a s i s  f o r  a l l  war law227 w i l l  be the  founda- 

t i o n  upon which a l l  such r u l e s  w i l l  be b u i l t .  Depending 

on a  hos t  of v a r i a b l e s ,  of which the  examples given above 

a r e  only a few, the r u l e s  adopted w i l l  depar t  more or l e s s  

from the i d e a l  of humanity. 

It i s  l i k e l y  however, t h a t  whatever r u l e s  a r e  adopted 

a l l  w i l l  r equ i re  t h a t  the  i r r e g u l a r  be something o the r  

than a  s e l f  cons t i tu ted  group which decides by i t s e l f  t o  

engage i n  homicide, and a l l  w i l l  r equ i re  t h a t  the  i r regu-  

l a r  r e f r a i n  from mis t rea t ing  pr i soners  from the  opposing 

army. Other r u l e s  may i n  add i t ion ,  r equ i re ,  depending 

upon the  v a r i a b l e s ,  freedom from crimes aga ins t  the c i v i -  

l i a n  populace, uniform marks, the  open car ry ing  of arms, 

2 2 7 ~ e eFM 27-10, The Law of Land Warfare, para.  3 (1956) . 



f u l l  time f i g h t i n g ,  and au thor iza t ion  from a s t r i c t l y  

def ined s t a t e .  The important poin t  i s  t h a t  t h e r e  w i l l  

be fewer at tempts  t o  use pure t e r r o r  a s  a  weapon t o  

combat i r r e g u l a r s  because i t  has proven t o  be more of an 

a i d  t o  the  i r r e g u l a r  than i t  has t o  the  conventional army. 

The t rend w i l l  be toward varying r u l e s ,  t a i l o r e d  t o  

f i t  the  condi t ions  of the war,  r a t h e r  than t o  one r u l e  of 

un ive r sa l  app l i ca t ion .  Wars f o r  absolu te  s u r v i v a l  w i l l  

have d i f f e r e n t  r u l e s  than those used i n  l imi ted  wars. 

The inf luence of man, a s  cont ras ted  t o  the  complex f o r c e s  

unleashed i n  war, w i l l  be most s t rongly  f e l t  i n  i n c l i n i n g  

the r u l e s  toward the  p r i n c i p l e  of humanity. The t rend 

of h i s t o r y  seems t o  i n d i c a t e  t h a t  desp i t e  occas ional  s e t -  

backs, the  f o r c e s  leading t o  the mi t iga t ion  of war a r e  

always i n  opera t ion ,  and by almost imperceptible degrees 

ga in  the ascendancy. 



CONCLUSION 

"When the  enemy advances we r e t r e a t  
When he escapes,  we harass  
When he r e t r e a t s ,  we pursue 
When he i s  t i r e d ,  we a t t ack . r f  

(Mao Tse-Tung) 228 

Many of the  reasons why i r r e g u l a r s  a r e  c a l l e d  unlaw- 

f u l  have been discussed. It should be remembered t h a t  

these  a r e  the  reasons formulated by western minds. They 

a r e  the  product of minds which possess a mental image of 

war a s  a t r a d i t i o n a l  c l a s h  between groups of champions, 

w i t h i n  the  framework of a concept which presupposes a 

necessary and i n e v i t a b l e  mutual t e s t  of the  s t r e n g t h  and 

r e s o l u t i o n  and s k i l l  of the  champions. Western armies 

a r e ,  i n  s h o r t ,  expected t o  f i g h t  t o  a quick decis ion.  

The Chinese g u e r i l l a  slogan above, which i s  a r e -

statement of an ancient  Chinese mental p i c t u r e  of the pro- 

per type of war, shows t h a t  the  gulf  between the  occi-  

d e n t a l  and o r i e n t a l  concept of war i s  v a s t .  The magnitude 

of the  d i f fe rence  may be shown by t h i s :  it was twenty two 

years  before  Mao judged t h a t  the Kuomintang was s u f f i -

c i e n t l y  t i r e d  t o  j u s t i f y  the  f i n a l  a t t a c k .  Re t rea t  can 

2 2 8 ~ a y n e ,  Mao-Tse-Tung , 104 (1954) . This s logan i n  poe t i c  
form i s  s a i d  t o  have been considered of prime importance 
by Mao during the Chinese Communistts g u e r i l l a  warfare  
aga ins t  Chiang Kai Shek i n  the  1930 Is. I t  i s  an adapta t ion  
by Mao of p r i n c i p l e s  f i r s t  enunciated by a s t r a t e g i s t  re-
nowned i n  Chinese h i s t o r y ,  Sun Wu, sometime between 722 
and 481 B.C. 



mean a re t rograde  movement across  t e r r a i n .  Can i t  not  

a l s o  mean a r e t r e a t  i n t o  an appearance of non-bellige- 

rency? 

The western mental i ty  suppl ies  many reasons why an 

i r r e g u l a r  should be c a l l e d  unlawful: i t  produces a pic-  

t u r e  of a murderer, both of the  s o l d i e r  he k i l l s  i n  com- 

b a t  and of the  p r i soners  he cannot keep; i t  p r o j e c t s  the  

image of a common cr iminal  or  of a man who takes  an un- 

necessary and unlawful p a r t  i n  a war which i s  r e a l l y  no 

concern of h i s .  A t  t imes the  cons idera t ion  which makes 

the  i r r e g u l a r  unlawful i n  the  western mind i s  the  harm and 

misery he b r ings  t o  the mass of c i v i l i a n s  i n  which he 

l i v e s  a s  a f i s h  l i v e s  i n  water.  The western mind a t  times 

can j u s t i f y  penal iz ing  the  i r r e g u l a r  because he i s  hard 

t o  i d e n t i f y  and harder  t o  combat. There i s  some ind ica t ion  

t h a t  the  penal ty i s  imposed t o  discourage t h e  unauthorized 

p r a c t i c e  of the w a r r i o r ' s  profession.  How many of these  

images of t h e  i r r e g u l a r  does the  o r i e n t a l  mind conjure up? 

How does the  o r i e n t a l  mind rank cons idera t ions  of humanity 

i n  i t s  h ierarchy of values? Does the  o r i e n t a l  mind r a t e  

open combat by i d e n t i f i a b l e  groups a s  highly a s  we do? 

A group of i r r e g u l a r s  and an army a r e ,  by the  con-

vent ion ,  only separated by the  lack of an oa th  (perhaps) 

a l eader ,  a uniform and the  open car ry ing  of arms. Pre-

sumably if these d e f i c i e n c i e s  a r e  suppl ied,  and i f  the  



majori ty  of the  i r r e g u l a r  group r e f r a i n s  from v i o l a t i n g  

the  laws of war the  i r r e g u l a r  group i s  no longer a  band 

of murderers and cr iminals ,  i t  no longer causes appre- 

c i a b l e  harm t o  the  c i v i l i a n  population; presumably the  

i r r e g u l a r s  a r e  no longer o u t s i d e r s ,  but  q u a l i f i e d  members 

of the  profess ion  of arms. I t  may be t h a t  these  r e s u l t s  

would not  inev i t ab ly  follow compliance wi th  the four  

c r i t e r i a .  

One r e s u l t  would inev i t ab ly  follow however. The 

i r r e g u l a r  army would be easy t o  de fea t .  Compliance wi th  

the  c r i t e r i a  would insure  d e s t r u c t i o n  of the  poorly l ed ,  

badly equipped, l i g h t l y  armed and undiscipl ined i r r e g u l a r  

force .  The d i f fe rence  between the  i r r e g u l a r  u n i t  and the  

ordinary army which a t  f i r s t  glance seems so  s l i g h t  i s  i n  

r e a l i t y  profound. The Convention's c r i t e r i a  then, r equ i re  

by four  see r ing ly  innocuous phrases t h a t  the i r r e g u l a r  

use the  s t r a t e g y  and t a c t i c s  of the  conventional army a s  

the  p r i c e  f o r  protected s t a t u s  upon capture.  This requi re-  

ment may appear only f a i r  and j u s t  t o  many, and i t  may a t  

times be j u s t i f i e d  by the  h ighes t  cons idera t ions  of humanity. 

But i t  would be indeed remarkable i f  the  r u l e s  of 

b e l l i g e r e n t  q u a l i f i c a t i o n  could be success fu l ly  used t o  

perform the  funct ion  of fo rc ing  a  powerful and determined 

na t ion  t o  use what the  leaders  of t h a t  na t ion  r i g h t l y  or  

wrongly universa l ly  conceive of a s  a  s u i c i d a l  v a r i e t y  of 



t a c t i c s  and s t r a t e g y .  Such a  r e s u l t  would e n t a i l  changing 

the  e n t i r e  bas ic  concept of war he ld  by the  l eader s  ( a t  

a l l  l e v e l s )  of t h a t  na t ion .  It i s  h ighly  probable t h a t  

those i n  power i n  China a t  the  present  time, whose b a s i c  

concept of s t r a t e g y  was formed i n  the  long war w i t h  the  

Xuomintang and the  Japanese, would consider  r egu la r  tac-

t i c s  a s  s u i c i d a l  i n  many s i t u a t i o n s .  The l eader s  of 

Russia perhaps do not  p lace  the  same degree of emphasis 

upon i r r e g u l a r  warfare ,  but  i t  i s  c e r t a i n  t h a t  they con-

ceive of i r r e g u l a r  warfare  i n  a  f a r  d i f f e r e n t  manner than 

do t h e i r  western counterpar ts .  

It i s  c e r t a i n  then t h a t  i n  any major war between the  

g r e a t  powers t h a t  A r t i c l e  4 of the  Geneva Pr isoners  of War 

Convention w i l l  assume g r e a t  s igni f icance .  One p o t e n t i a l  

western i n t e r p r e t a t i o n  f r e e z e s  the  i r r e g u l a r  i n t o  the  mold 

of the  conventional army, and i n  e f f e c t  (but  not  expressly)  

makes an e n t i r e  s t r a  t e g i c a l  concept i l l e g a l .  The a r t i c l e  

w i l l  be i n t e r p r e t e d  by both b e l l i g e r e n t s  s o  a s  t o  fo rb id  

the  use of i r r e g u l a r s  j u s t  so long a s  i r r e g u l a r  warfare  

i s  thought by both t o  have only marginal u t i l i t y .  I f  i t  

should happen t h a t  one b e l l i g e r e n t  be l i eves  t h a t  i r regu-

l a r s  possess m i l i t a r y  u t i l i t y  which outweighs t h e i r  m i l i -

t a r y  disadvantages then e i t h e r  ways w i l l  be found t o  

l eg i t ima te  them through the  medium of new i n t e r p r e t a t i o q s  

o r  A r t i c l e  4 w i l l  be use less  a s  p a r t  of the law of war. 



It w i l l  b e  u s e l e s s  because  war law t h a t  i s  on ly  uni-  

l a t e r a l l y  a ccep t ed  and en fo rced ,  a l t hough  i t  may s t i l l  

be  cons ihe r ed  a s  law by some, f a i l s  t o  perform i t s  p r i -  

mary f u n c t i o n  - m i t i g a t i o n  of  t h e  e f f e c t  o f  war.  
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