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UNITED STATES INTERNATIONAL TRADE COMMISSION
Investigation Nos. 701-TA-473 and 731-TA-1173 (Preliminary)
CERTAIN SODIUM AND POTASSIUM PHOSPHATE SALTS FROM CHINA
DETERMINATIONS

On the basis of the record* developed in the subject investigations, the United States International
Trade Commission (Commission) determines, pursuant to sections 703(a) and 733(a) of the Tariff Act of
1930 (19 U.S.C. 88 1671b(a) and 1673b(a)) (the Act), that there is a reasonable indication that an industry
producing monopotassium phosphate (“MKP”), provided for in subheading 2835.24.00 of the
Harmonized Tariff Schedule in the United States, is materially injured or threatened with material injury
by reason of imports from China, that are alleged to be subsidized by the Government of China and sold
in the United States at less than fair value (LTFV).? 3 In addition, the Commission determines that there is
a reasonable indication that industries producing dipotassium phosphate (“DKP”) and tetrapotassium
pyrophosphate (“TKPP”), provided for in subheadings 2835.24.00 and 2835.39.10, respectively, of the
Harmonized Tariff Schedule of the United States, are threatened with material injury by reason of imports
from China, that are alleged to be subsidized by the Government of China and sold in the United States at
less than fair value (LTFV).* Finally, the Commission determines that there is no reasonable indication
that an industry producing sodium tripolyphosphate (“STPP”), provided for in subheading 2835.31.00 of
the Harmonized Tariff Schedule of the United States, is materially injured or threatened with material
injury, or that the establishment of an industry is materially retarded, by reason of imports from China,
that are alleged to be subsidized by the Government of China and sold in the United States at less than
fair value (LTFV).

COMMENCEMENT OF FINAL PHASE INVESTIGATIONS

Pursuant to section 207.18 of the Commission’s rules, the Commission also gives notice of the
commencement of the final phase of its investigations. The Commission will issue a final phase notice of
scheduling, which will be published in the Federal Register as provided in section 207.21 of the
Commission’s rules, upon notice from the Department of Commerce (Commerce) of affirmative
preliminary determinations in the investigations under sections 703(b) or 733(b) of the Act, or, if the
preliminary determinations are negative, upon notice of affirmative final determinations in those
investigations under sections 705(a) or 735(a) of the Act. Parties that filed entries of appearance in the
preliminary phase of the investigations need not enter a separate appearance for the final phase of the
investigations. Industrial users, and, if the merchandise under investigation is sold at the retail level,
representative consumer organizations have the right to appear as parties in Commission antidumping and
countervailing duty investigations. The Secretary will prepare a public service list containing the names
and addresses of all persons, or their representatives, who are parties to the investigations.

! The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).

2 Commissioners Charlotte R. Lane, Irving A. Williamson, and Dean A. Pinkert determine that there is a
reasonable indication that the domestic industry is materially injured by reason of subject imports.

% Chairman Shara L. Aranoff, Vice Chairman Daniel R. Pearson, and Commissioner Deanna Tanner Okun
determine that there is a reasonable indication that the domestic industry is threatened with material injury by reason
of subject imports.

* Commissioner Charlotte R. Lane determines that there is a reasonable indication that an industry producing
TKPP is materially injured by reason of subject imports.



BACKGROUND

On September 24, 2009, a petition was filed with the Commission and Commerce by ICL
Performance Products LP, St. Louis, MO and Prayon, Inc., Augusta, GA alleging that an industry in the
United States is materially injured or threatened with material injury by reason of LTFV and subsidized
imports of certain sodium and potassium phosphate salts from China. Accordingly, effective September
24, 2009, the Commission instituted countervailing duty investigation No. 701-TA-473 and antidumping
duty investigation No. 731-TA-1173 (Preliminary).

Notice of the institution of the Commission’s investigations and of a public conference to be held
in connection therewith was given by posting copies of the notice in the Office of the Secretary, U.S.
International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of October 1, 2009 (74 FR 50817). The conference was held in Washington, DC, on October 15, 2009,
and all persons who requested the opportunity were permitted to appear in person or by counsel.



VIEWS OF THE COMMISSION

Based on the record in the preliminary phase of these investigations, we find that there is no
reasonable indication that an industry in the United States is materially injured or threatened with material
injury by reason of subject imports of Sodium Tripolyphosphate (“STPP”) from China that are allegedly
sold at less than fair value and subsidized by the Government of China. We also find that there is a
reasonable indication that an industry in the United States is materially injured or threatened with material
injury by reason of imports of anhydrous Monopotassium Phosphate (“MKP”) from China that are
allegedly sold at less than fair value and subsidized by the Government of China.® We also find that there
is a reasonable indication that an industry in the United States is threatened with material injury by reason
of subject imports of Tetrapotassium Pyrophosphate (“TKPP”’) and anhydrous Dipotassium Phosphate
(*DKP”) from China that are allegedly sold at less than fair value and subsidized by the Government of
China.?

l. THE LEGAL STANDARD FOR PRELIMINARY DETERMINATIONS

The legal standard for preliminary antidumping and countervailing duty determinations requires
the Commission to determine, based upon the information available at the time of the preliminary
determination, whether there is a reasonable indication that a domestic industry is materially injured or
threatened with material injury, or that the establishment of an industry is materially retarded, by reason
of the allegedly unfairly traded imports.® In applying this standard, the Commission weighs the evidence
before it and determines whether “(1) the record as a whole contains clear and convincing evidence that
there is no material injury or threat of such injury; and (2) no likelihood exists that contrary evidence will
arise in a final investigation.™

1. BACKGROUND

The petitions in these investigations were filed by domestic producers ICL Performance Products
LP (“ICL™), St. Louis, MO, and Prayon, Inc. (“Prayon”), Augusta, GA, (collectively referred to as “the
Petitioners”) on September 24, 2009. Representatives from these firms appeared at the staff conference
accompanied by counsel and submitted a postconference brief. Representatives and counsel for Chinese
producers Hubei Xingfa Chemical Group Co., Ltd., Sichuan Mianzhu Norwest Phosphate Chemical Co.
Ltd., Wuhan Waking Lion Chemicals Co., Ltd., Thermphos (China) Food Additive Co., Ltd., and
Lianyungang Natiprol Co., Ltd., (collectively referred to “the Chinese Respondents™) appeared at the staff
conference and submitted a postconference brief. The Commission received questionnaire responses
from three firms that accounted for almost all domestic production of STPP, MKP, DKP, and TKPP

! Commissioners Lane, Williamson, and Pinkert find that there is a reasonable indication that an industry in the
United States is materially injured by reason of subject imports of MKP from China that are allegedly sold at less
than fair value, and Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun find that there is a
reasonable indication that in industry in the United States is threatened with material injury by reason of subject
imports of MKP from China that are allegedly subsidized and sold at less than fair value.

2 Commissioner Lane finds that there is a reasonable indication that an industry in the United States is materially
injured by reason of subject imports of TKPP that are allegedly subsidized and sold at less than fair value. See her
separate views.

% Material retardation is not an issue in these investigations. 19 U.S.C. §§ 1671b(a), 1673b(a) (2000); see also
American Lamb Co. v. United States, 785 F.2d 994, 1001-04 (Fed. Cir. 1986); Aristech (cont. . .) Chem. Corp. v.
United States, 20 CIT 353, 354-55 (1996).

4 American Lamb, 785 F.2d at 1001; see also Texas Crushed Stone Co. v. United States, 35 F.3d 1535, 1543
(Fed. Cir. 1994).




during the period examined.> The Commission also received importer questionnaire data from 44 firms,
which accounted for *** percent of reported subject imports of STPP, *** percent of reported subject
imports of DKP and MKP, and more than *** percent of reported subject imports of TKPP in 2008.°

I, DOMESTIC LIKE PRODUCT AND INDUSTRY
A. In General

In determining whether an industry in the United States is materially injured or threatened with
material injury by reason of imports of the subject merchandise, the Commission first defines the
“domestic like product” and the “industry.” Section 771(4)(A) of the Tariff Act of 1930, as amended
(“the Tariff Act”), defines the relevant domestic industry as the “producers as a {w}hole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”® In turn, the Tariff Act defines “domestic like
product” as “a product which is like, or in the absence of like, most similar in characteristics and uses
with, the article subject to an investigation ... .”*

The decision regarding the appropriate domestic like product(s) in an investigation is a factual
determination, and the Commission has applied the statutory standard of “like” or “most similar in
characteristics and uses” on a case-by-case basis.’> No single factor is dispositive, and the Commission
may consider other factors it deems relevant based on the facts of a particular investigation."* The
Commission looks for clear dividing lines among possible like products and disregards minor variations.*?
Although the Commission must accept the determination of the U.S. Department of Commerce
(“Commerce™) as to the scope of the imported merchandise that is subsidized or sold at less than fair
value,™ the Commission determines what domestic product is like the imported articles Commerce has

5 CR/PR at I11-1.

5 CR/PR at IV-1.

719 U.S.C. § 1677(4)(A).
819 U.S.C. § 1677(4)(A).
°19 U.S.C. § 1677(10).

10 See, e.q., Cleo, Inc. v. United States, 501 F.3d 1291, 1299 (Fed. Cir. 2007); NEC Corp. v. Department of
Commerce, 36 F. Supp. 2d 380, 383 (Ct. Int’l Trade 1998); Nippon Steel Corp. v. United States, 19 CIT 450, 455
(1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (Ct. Int’l Trade 1990), aff’d, 938 F.2d 1278 (Fed.
Cir. 1991) (“every like product determination ‘must be made on the particular record at issue’ and the “unique facts
of each case’”). The Commission generally considers a number of factors including the following: (1) physical
characteristics and uses; (2) interchangeability; (3) channels of distribution; (4) customer and producer perceptions
of the products; (5) common manufacturing facilities, production processes, and production employees; and, where
appropriate, (6) price. See Nippon, 19 CIT at 455 n.4; Timken Co. v. United States, 913 F. Supp. 580, 584 (Ct. Int’|
Trade 1996).

11 See, e.q., S. Rep. No. 96-249 at 90-91 (1979).

12 Nippon, 19 CIT at 455; Torrington, 747 F. Supp. at 748-49; see also S. Rep. No. 96-249 at 90-91 (1979)
(Congress has indicated that the like product standard should not be interpreted in “such a narrow fashion as to
permit minor differences in physical characteristics or uses to lead to the conclusion that the product and article are
not ‘like” each other, nor should the definition of ‘like product’ be interpreted in such a fashion as to prevent
consideration of an industry adversely affected by the imports under consideration.”).

13 See, e.0., USEC, Inc. v. United States, 34 Fed. Appx. 725, 730 (Fed. Cir. 2002) (“The ITC may not modify the
(continued...)



identified.’* The Commission must base its domestic like product determination on the record in these
investigations. The Commission is not bound by prior determinations, even those pertaining to the same
imported products, but may draw upon previous determinations in addressing pertinent domestic like
product issues.*

B. Product Description

In its notice of initiation, Commerce defined the imported merchandise within the scope
of these investigations as follows:

The phosphate salts covered by this investigation include Sodium
Tripolyphosphate (STPP), whether anhydrous or in solution, anhydrous
Monopotassium Phosphate (MKP), anhydrous Dipotassium Phosphate (DKP)
and Tetrapotassium Pyrophosphate (TKPP), whether anhydrous or in solution
(collectively “phosphate salts”).

STPP, also known as Sodium triphosphate, Tripoly or Pentasodium triposphate,
is a sodium polyphosphate with the formula Na5010P3. The American Chemical
Society, Chemical Abstract Service (“CAS”) registry number for STPP is 7758-
29-4. STPP is typically 25% phosphorus, 31% sodium and 57% diphosphorus
pentoxide (P205). STPP is classified under heading 2835.31.0000, HTSUS.

TKPP, also known as normal potassium pyrophosphate, Diphosphoric acid or
Tetrapotassium salt, is a potassium salt with the formula K4P207. The CAS
registry number for TKPP is 7320-34-5. TKPP is typically 18.7% phosphorus
and 47.3% potassium. It is generally greater than or equal to 43.0% P205
content. TKPP is classified under heading 2835.39.1000, HTSUS.

MKP, also known as Potassium dihydrogen phosphate, KDP, or Monobasic
potassiumphosphate, is a potassium salt with the formula KH2PO4. The CAS
registry number for MKP is 7778-77-0. MKP is typically 22.7% phosphorus,
28.7% potassium and 52% P205. MKP is classified under heading
2835.24.0000, HTSUS.

DKEP, also known as Dipotassium salt, Dipotassium hydrogen orthophosphate or
Potassium phosphate, dibasic, has a chemical formula of K2HPO4. The CAS
registry number for DKP is 7758-11-4. DKP is typically 17.8% phosphorus,

13 (...continued)
class or kind of imported merchandise examined by Commerce.”); Algoma Steel Corp. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’l Trade 1988), aff’d, 865 F.3d 240 (Fed. Cir.), cert. denied, 492 U.S. 919 (1989).

% Hosiden Corp. v. Advanced Display Mfrs., 85 F.3d 1561, 1568 (Fed. Cir. 1996) (the Commission may find a
single like product corresponding to several different classes or kinds defined by Commerce); Cleo, 501 F.3d at 1298
n.1 (“Commerce’s {scope} finding does not control the Commission’s {like product} determination.”); Torrington,
747 F. Supp. at 748-52 (affirming the Commission’s determination defining six like products in investigations where
Commerce found five classes or kinds).

15 See, e.q., Acciai Speciali Terni S.p.A. v. United States, 118 F. Supp. 2d 1298, 1304-05 (Ct. Int’l Trade 2000);
Nippon, 19 CIT at 455; Asociacion Colombiana de Exportadores de Flores v. United States, 693 F. Supp. 1165,
1169 n.5 (Ct. Int’l Trade 1988); Citrosuco Paulista, S.A. v. United States, 704 F. Supp. 1075, 1087-88 (Ct. Int’l
Trade 1988).




44.8% potassium and 40% P205 content. DKP is classified under heading
2835.24.0000, HTSUS.

The products covered by this investigation include the foregoing phosphate salts
in all grades, whether food grade or technical grade. The product covered by this
investigation includes anhydrous MKP and DKP without regard to the physical
form, whether crushed, granule, powder or fines. Also covered are all forms of
STPP and TKPP, whether crushed, granule, powder, fines or solution. For
purposes of the investigation, the narrative description is dispositive, not the
tariff heading, American Chemical Society, CAS registry number or CAS name,
or the specific percentage chemical composition identified above.*

STPP, TKPP, MKP, and DKP each may be sold in technical or food grades.” Food-
grade STPP, TKPP, MKP, and DKP must meet stricter guidelines in terms of the allowable
amounts of certain impurities (arsenic, fluoride, lead, and heavy metals) and pH level.® STPP,
TKPP, MKP, and DKP vary in terms of whether they are sold in solid (anhydrous) form or in
solution.® STPP also may vary in terms of light, medium, or heavy density, and the density
desired by purchasers depends on the particular use.?

C. Analysis

Petitioners argue that the Commission should define the domestic like product to encompass four
separate domestic like products: (1) STPP, (2) DKP, (3) MKP, and (4) TKPP.# The Chinese
Respondents do not disagree with Petitioners’ proposed like product definitions for purposes of the
preliminary phase of these investigations.*

Physical characteristics and uses
STPP, DKP, MKP, and TKPP are different chemical compounds with different chemical

formulas, as specified in the scope definition. Nevertheless, they are all phosphate salts, they have
somewhat similar chemical structures, and they are all derived primarily from the same chemical (i.e.,

18 74 Fed. Reg. 54024 (Oct. 14, 2009). In its notice, Commerce indicated that Petitioners sought a single class or
kind of subject merchandise, but also sought four domestic like products. In finding sufficient standing to initiate
these investigations, Commerce relied on the Petitioners’ like product definitions. 74 Fed. Reg. at 54025.

7 Confidential Report (“CR”) INV-GG-105 (Nov. 2, 2009) at I-11, Public Report (“PR”) at I-8; CR/PR at 11-1.
¥ CRatl-11, PR at I-8; CR/PR at II-1.

¥ CR/PR at I1-1.

2 CR/PR at I1-1.

2! petitioners’ Postconf. Br. at 2.

22 Chinese Respondents’ Postconf. Br. at 1; Conf. Tr. at 154.
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phosphoric acid).?® All four phosphate salts exist either in crystal or powder form.?* Three of the four
phosphate salts (i.e., DKP, MKP, and TKPP) contain potassium while STPP contains sodium.”®

In terms of use, STPP, DKP, MKP, and TKPP have similarities and differences. STPP and TKPP
(but not DKP or MKP) are both chelating and dispersing agents, which enables each to be used in
removing unwanted minerals that interfere with food processing or cleaning.?® MKP and DKP (but not
STPP or TKPP) have buffering properties, that enable each to be used in formulating pharmaceuticals,
beverages, or food products.?” However, MKP is acidic, while DKP is an alkaline.®® DKP is an excellent
emulsifying agent, which allows it to be used in many dairy applications where it is necessary to mix
otherwise incompatible substances.” MKP is a superior fermentation agent, which allows it to be used in
fermentation and yeast processes where it serves as a source of potassium and phosphorous.*® DKP also
is useful in fermentation.3* DKP and TKPP are more soluble than both MKP and STPP, which allows
TKPP, for example, to be used in certain water treatment and paint applications where STPP cannot be
used.*

Moreover, STPP, DKP, MKP, and TKPP are used individually in a wide variety of different
applications, including detergents and other cleaning applications; fertilizers; food and feed additives; and
water treatment.** STPP is used in industrial and institutional cleaning products where it functions as a
detergent builder that enhances the cleansing ability of the product.®** In food applications such as
seafood, meat, poultry and pet foods, STPP is used to retain moisture.*® STPP is also used in
toothpastes.®® DKP is used as a fertilizer (where it serves as a source of phosphorus and potassium) and

B CRatl-10, PR at I-7.
*CRat 1-10, PR at I-7.
»CRat1-10, PR at I-7.

% Chelation or sequestration refers to the ability of certain phosphate salts to bind and inactivate unwanted
minerals or metals. Dispersing refers to the ability of the agent to keep particles form clumping together. CR at I-
16, PR at I-11.

27 Buffering refers to the ability of the phosphate salts to stabilize the pH or acidity/alkalinity level of the
solution. CR at I-16, PR at I-11.

% Conf. Tr. at 13-14.

®CRatl-17, PR at I-11.
®CRatl-17, PR at I-11.
' CRatl-17, PR at I-11.

%2 Solubility refers to the ability of the chemical to dissolve in solution. This property is important, because a
phosphate salt that is relatively insoluble cannot be used in processes where it is to be used in solution. CR at I-17,
PR at I-11.

¥ CR/PR at I-3.
¥ CRatl-13, PR at I-9.
® CRat I-13, PR at I-9.

¥ CRat I-13, PR at I-9.



as a food additive.’” DKP is also used in non-dairy creamers as a buffer to prevent coagulation.® MKP is
used as a fertilizer where it serves as a source of phosphorus and potassium and acts as a stabilizer.®® It is
also used as a food additive and fungicide.” TKPP is used in liquid cleaning products and in potable and
industrial water treatment where it acts to prevent scaling.** TKPP is also used in metal cleaners and
metal surface treatment and in the manufacture of latex paints where the TKPP acts to allow the paint
formulation to remain as a stable suspension.*?

Interchangeability

U.S. importers did not report any instances in which any one of the four phosphate salts within
the scope could be substituted for another.*® Industry witnesses acknowledged that STPP, DKP, MKP,
and TKPP may sometimes be used in the same application although, in such instances, each individual
phosphate salt serves a unique function.*

Common manufacturing facilities, production processes, and production employees

Petitioners acknowledge that “[a]ll phosphate salts can be manufactured on the same equipment
in the same facility.”* 1CL produces all four types of phosphate salts.* ICL produces DKP, MKP, and
TKPP at its facility in Carteret, New Jersey on the same assembly lines, using the same equipment and the
same employees.*” ICL produces STPP (but not DKP, MKP, or TKPP) at separate facilities in Lawrence,
Kansas, and St. Louis, Missouri, reportedly to minimize the risk of cross-contamination between the
sodium (STPP) and potassium (DKP, MKP, and TKPP) phosphate salts.*® Petitioners explain that ICL
could produce STPP at the same plant where it produces the other three phosphate salts, but chooses to
“run STPP in a dedicated plant in order to run continuously.”® Prayon produces two of the four types of
phosphate salts (STPP and TKPP) at its facility in Augusta, Georgia, using the same assembly lines,
equipment, and employees, and washes equipment between production cycles to avoid cross

" CRat1-13, PR at 1-9.
®CRatl-13, PR at 1-9.
® CRat1-13, PR at I-9.
“CRatl-13, PR at 1-9.
“ CRatl-13, PR at 1-9.
2 CRat1-13, PR at 1-9.
“CRat1-19, PR at I-12.
“ Conf. Tr. at 67.

* Petitioners’ Postconf. Br. at 4.
% CRatl-18, PR at I-12.
“ CRat I-18, PR at I-12.
“®CRatl-18, PR at I-12.

49 petitioners’ Postconf. Br. at 4; Conf. Tr. at 111-112.
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contamination between the products.*® PCS Purified Phosphates (“PCS”) produces TKPP at its plant in
Cincinnati, Ohio.>*

STPP, DKP, MKP, and TKPP have very similar (but not identical) manufacturing processes. The
initial step in the production of all four phosphate salts is the reaction of phosphoric acid with a base that
is either soda ash or sodium hydroxide (caustic soda) for STPP or potassium hydroxide for DKP, MKP,
and TKPP.%

This initial step in the production of STPP, DKP, MKP, and TKPP occurs in a tank in which the
reaction between the alkali base and phosphoric acid takes place.”® For DKP and MKP, the phosphate
salts are then dried in a relatively low-temperature dryer.>* For STPP and TKPP, the salts are dried in a
dryer at temperatures high enough to induce calcining.> After drying, the products pass through a coarse
screen. Particles that are too large to pass through the screen are ground in a mill into smaller particles.*
The products are then passed through a fine screen. The “fines” are either sold as is or returned to
solution and recycled. *'

For STPP, appropriate quantities of caustic soda or soda ash and phosphoric acid are mixed in
solution so that the product formed is between monosodium phosphate (MSP) and disodium phosphate
(DSP).*® The water is then removed using drum dryers or, in some instances, by an evaporation process
through crystallization.®® To manufacture STPP, the monosodium/disodium phosphate mixture is then
calcined at a temperature between 350 degrees Celsius and 550 degrees Celsius.®® STPP forms when
molecules of MSP and DSP react and chemically condense.®* After cooling, the STPP particles are
passed through a series of sieves so that only particles with the specified size range are packaged to be
shipped to customers.®> STPP particles that are outside the acceptable range, particularly if they are too
large, may be resized, and the resulting material may be fed back into the product stream.®

The production processes for DKP, MKP, and TKPP are all similar to the production process
described in the previous paragraph for STPP except that potassium hydroxide is substituted for caustic
soda or soda ash.** To produce DKP and MKP, potassium hydroxide is reacted with phosphoric acid in a

*CRatI-18, PR at I-12.

L CR/PR at Table I11-1.

2 CRat I-14, PR at I-9.

¥ CRatl-17, PR at I-12.
*CRatl-17, PR at I-12.
*CRat1-17, PR at I-12.

% CRat1-17 to I-18, PR at I-12.
¥ CRat1-18, PR at I-12.

% CRat I-14, PR at 1-9 to 1-10.
* CR at I-14, PR at I-10.

% CR at I-14, PR at I-10.

1 CR at I-14, PR at I-10.

2 CRat I-14, PR at I-10.

® CR at I-14, PR at I-10.

® CR at I-14, PR at I-10.



mole ratio of 1:1 and 2:1, respectively.®® To produce TKPP, DKP is calcined at a temperature between
400 degrees Celsius and 500 degrees Celsius.®® %" The TKPP product is then sized and packaged for
shipping.®®

Channels of distribution

Petitioners state that all four “phosphate salts are sold directly to end users as well as through
distributors to wholesalers.”® During the period under examination, STPP and TKPP were
predominantly sold to end users, although substantial amounts of STPP and TKPP were also sold to
distributors.” Conversely, DKP and MKP were predominantly sold to distributors, although substantial
amounts of DKP and MKP were also sold to end users.™

Customer and producer perceptions

Based on the limited data available, U.S. producers generally perceive STPP, DKP, MKP, and
TKPP as distinct and separate products.”” Similarly, U.S. importers reported that STPP, DKP, MKP, and
TKPP are not substitutes for each other.”

Price

During the period under examination, domestically produced DKP and MKP generally were
priced comparably, although they were substantially higher priced than both STPP and TKPP.™

% CR at I-14, PR at I-10.
% The production of TKPP is similar to the production of DKP except that ***. CR at I-15 n.28, PR at I-10 n.28.

%7 In order to produce MKP or DKP in solution, customers, especially if they are chemical manufacturers, can
simply combine purchased potassium hydroxide with purchased phosphoric acid. This method cannot, however, be
used to produce STPP and TKPP in solution. In order to produce these products, the sodium or potassium
orthophosphate starting materials must be calcined. Thus, customers purchasing STPP or TKPP in solution, will
typically rely on the phosphate salt manufacturer to manufacture anhydrous STPP or TKPP, which is then dissolved
by the manufacturer in water. According to industry sources, dissolving TKPP in water is a difficult and time-
consuming step; consequently, most customers prefer to purchase TKPP as a solution rather than dissolving the
TKPP in their facilities. CR at 1-15n.29, PR at 1-10 n.29.

%8 At ICL’s facility in Carteret, NJ, the solution of MKP or DKP is dried by ***, CR at I-15n.30, PR at I-10
n.30.

% petitioners’ Postconf. Br. at 4.
"* CR/PR at Table I-2.

"t CR/PR at Table 1-2.

2 Conf. Tr. at 70-71 & 92-93.
®CRatl-19, PR at I-12.

™ The average unit values (“AUVs”) for U.S. producers’ U.S. shipments of DKP increased from $*** per pound
in 2006 and 2007 to $*** per pound in 2008, and were $*** per pound in interim 2009 compared with $*** per
pound in interim 2008. The AUVs for U.S. producers’ U.S. shipments of MKP decreased from $*** per pound in
2006 to $*** per pound in 2007, increased to $*** per pound in 2008, and were $*** per pound in interim 2009
compared with $*** per pound in interim 2008. The AUVs for U.S. producers’ U.S. shipments of STPP increased
(continued...)
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Conclusion

Based on the above analysis, we define four like products in these investigations: STPP, DKP,
MKP, and TKPP.

In particular, we find it significant that STPP, DKP, MKP, and TKPP are different chemical
compounds with distinct chemical formulas and physical characteristics. As discussed above, STPP,
DKP, MKP, and TKPP typically have different end uses with minimal overlap.” Even in those instances
when STPP, DKP, MKP, and TKPP are used in the same application such as in water treatment or
fertilizer, they serve different functions.” As discussed above, STPP, DKP, MKP, and TKPP are not
interchangeable and typically cannot be substituted for each other in particular applications.”” Moreover,
although the record is rather limited in this preliminary phase, available data suggest that U.S. producers
view STPP, DKP, MKP, and TKPP as four separate and distinct products.”® We acknowledge, as
Petitioners concede, that there is some overlap among STPP, DKP, MKP, and TKPP in terms of common
manufacturing facilities, processes, and employees, as well as in the channels of distribution in which the
products are sold.”

Accordingly, for purposes of the preliminary phase of these investigations, we find four separate
domestic like products consisting of: (1) STPP, (2) DKP, (3) MKP, and (4) TKPP, coextensive with the
scope of these investigations.

D. Domestic Industry

The domestic industry is defined as the domestic “producers as a {w}hole of a domestic like
product, or those producers whose collective output of a domestic like product constitutes a major
proportion of the total domestic production of the product.”® In defining the domestic industry, the
Commission’s general practice has been to include in the industry producers of all domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market.
Consistent with our finding of four separate domestic like products, we find four separate domestic
industries as follows: (1) all domestic producers of STPP, (2) all domestic producers of DKP, (3) all
domestic producers of MKP, and (4) all domestic producers of TKPP

7 (...continued)
from $*** per pound in 2006 to $*** per pound in 2007 and again to $*** per pound in 2008, and were $*** per
pound in interim 2009 compared with $*** per pound in interim 2008. The AUVs for U.S. producers’ U.S.
shipments of TKPP increased from $*** per pound in 2006 to $*** per pound in 2007 and again to $*** per pound
in 2008, and were $*** per pound in interim 2009 compared with $*** per pound in interim 2008. CR/PR at Table
1-3.

" CRatI-10, PR at I-7.

®CRatl-16 to I-17, PR at I-11.

""CRat I-16 to I-17, PR at I-11; Conf. Tr. at 67.

8 Conf. Tr. at 70-71 & 92-93; Petitioners’ Postconf. Br. at 5.
™ Conf. Tr. at 74-75; Petitioners’ Postconf. Br. at 4.

819 U.S.C. § 1677(4)(A).

8 There are no known related party issues in the preliminary phase of these investigations. There is no record
evidence indicating that any domestic producer is affiliated with subject foreign producers or imported or purchased
any subject merchandise from China. CR/PR at Table I11-1.
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V. REASONABLE INDICATION OF MATERIAL INJURY OR THREAT OF MATERIAL
INJURY BY REASON OF IMPORTS OF SUBJECT MERCHANDISE®

A. Legal Standard

In the preliminary phase of antidumping or countervailing duty investigations, the Commission
determines whether there is a reasonable indication that an industry in the United States is materially
injured or threatened with material injury by reason of the imports under investigation.* In making this
determination, the Commission must consider the volume of subject imports, their effect on prices for the
domestic like product, and their impact on domestic producers of the domestic like product, but only in
the context of U.S. production operations.®* The statute defines “material injury” as “harm which is not
inconsequential, immaterial, or unimportant.”® In assessing whether there is a reasonable indication that
the domestic industry is materially injured by reason of subject imports, we consider all relevant
economic factors that bear on the state of the industry in the United States.*® No single factor is
dispositive, and all relevant factors are considered “within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.”®

Although the statute requires the Commission to determine whether there is a reasonable
indication that the domestic industry is “materially injured by reason of” unfairly traded imports,® it does
not define the phrase “by reason of,” indicating that this aspect of the injury analysis is left to the
Commission’s reasonable exercise of its discretion.® In identifying a causal link, if any, between subject
imports and material injury to the domestic industry, the Commission examines the facts of record that
relate to the significance of the volume and price effects of the subject imports and any impact of those
imports on the condition of the domestic industry. This evaluation under the “by reason of” standard
must ensure that subject imports are more than a minimal or tangential cause of injury and that there is a
sufficient causal, not merely a temporal, nexus between subject imports and material injury.®

8 Negligibility is not an issue in the preliminary phase of these investigations. Subject imports from China far
exceeded the three percent statutory negligibility threshold during the most recent 12-month period preceding the
filing of the petition for which data are available, accounting, by quantity, for *** percent of total DKP imports, ***
percent of total MKP imports, 23.4 percent of total STPP imports, and *** percent of total TKPP imports. CR at IV-
9, PR at IV-7. Accordingly, we find that subject imports are not negligible under 19 U.S.C. § 1677(24).

819 U.S.C. §§ 1671b(a), 1673b(a).

# 19 U.S.C. § 1677(7)(B)(i). The Commission “may consider such other economic factors as are relevant to the
determination” but shall “identify each {such} factor ... {a}nd explain in full its relevance to the determination.”
19 U.S.C. § 1677(7)(B).

819 U.S.C. § 1677(7)(A).

819 U.S.C. § 1677(7)(C)(iii).

¥719 U.S.C. § 1677(7)(C)(iii).

%19 U.S.C. §§ 1671b(a), 1673b(a).

8 Angus Chemical Co. v. United States, 140 F.3d 1478, 1484-85 (Fed. Cir. 1998) (“{T}he statute does not
‘compel the commissioners’ to employ {a particular methodology}.”), aff’q 944 F. Supp. 943, 951 (Ct. Int’l Trade
1996).

% The Federal Circuit, in addressing the causation standard of the statute, observed that “{a}s long as its effects
are not merely incidental, tangential, or trivial, the foreign product sold at less than fair value meets the causation
requirement.” Nippon Steel Corp. v. USITC, 345 F.3d 1379, 1384 (Fed. Cir. 2003). This was further ratified in
Mittal Steel Point Lisas Ltd. v. United States, 542 F.3d 867, 873 (Fed. Cir. 2008), where the Federal Circuit, quoting

(continued...)
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In many investigations, there are other economic factors at work, some or all of which may also
be having adverse effects on the domestic industry. Such economic factors might include nonsubject
imports; changes in technology, demand, or consumer tastes; competition among domestic producers; or
management decisions by domestic producers. The legislative history explains that the Commission must
examine factors other than subject imports to ensure that it is not attributing injury from other factors to
the subject imports, thereby inflating an otherwise tangential cause of injury into one that satisfies the
statutory material injury threshold.®® In performing its examination, however, the Commission need not
isolate the injury caused by other factors from injury caused by unfairly traded imports.”? Nor does the
“by reason of” standard require that unfairly traded imports be the “principal” cause of injury or
contemplate that injury from unfairly traded imports be weighed against other factors, such as nonsubject
imports, which may be contributing to overall injury to an industry.* It is clear that the existence of
injury caused by other factors does not compel a negative determination.®

Assessment of whether material injury to the domestic industry is “by reason of” subject imports
“does not require the Commission to address the causation issue in any particular way” as long as “the
injury to the domestic industry can reasonably be attributed to the subject imports” and the Commission

% (...continued)
Gerald Metals, Inc. v. United States, 132 F.3d 716, 722 (Fed. Cir. 1997), stated that “this court requires evidence in
the record ‘to show that the harm occurred “by reason of” the LTFV imports, not by reason of a minimal or
tangential contribution to material harm caused by LTFV goods.”” See also Nippon Steel Corp. v. United States, 458
F.3d 1345, 1357 (Fed. Cir. 2006); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir.
2001).

% Statement of Administrative Action (“SAA™) on Uruguay Round Agreements Act (“URAA™), H.R. Rep. 103-
316, Vol. | at 851-52 (1994) (“{T}he Commission must examine other factors to ensure that it is not attributing
injury from other sources to the subject imports.”); S. Rep. 96-249 at 75 (1979) (the Commission “will consider
information which indicates that harm is caused by factors other than less-than-fair-value imports.”); H.R. Rep. 96-
317 at 47 (1979) (“in examining the overall injury being experienced by a domestic industry, the ITC will take into
account evidence presented to it which demonstrates that the harm attributed by the petitioner to the subsidized or
dumped imports is attributable to such other factors;” those factors include “the volume and prices of nonsubsidized
imports or imports sold at fair value, contraction in demand or changes in patterns of consumption, trade restrictive
practices of and competition between the foreign and domestic producers, developments in technology and the
export performance and productivity of the domestic industry”); accord Mittal Steel, 542 F.3d at 877.

%2 SAA at 851-52 (“{T}he Commission need not isolate the injury caused by other factors from injury caused by
unfair imports.”); Taiwan Semiconductor Industry Ass’n v. USITC, 266 F.3d 1339, 1345 (Fed. Cir. 2001) (“{T}he
Commission need not isolate the injury caused by other factors from injury caused by unfair imports ... . Rather, the
Commission must examine other factors to ensure that it is not attributing injury from other sources to the subject
imports.” (emphasis in original)); Asociacion de Productores de Salmon y Trucha de Chile AG v. United States, 180
F. Supp. 2d 1360, 1375 (Ct. Int’l Trade 2002) (“{t}he Commission is not required to isolate the effects of subject
imports from other factors contributing to injury” or make “bright-line distinctions” between the effects of subject
imports and other causes.); see also Softwood Lumber from Canada, Inv. Nos. 701-TA-414 and 731-TA-928
(Remand), USITC Pub. 3658 at 100-01 (Dec. 2003) (Commission recognized that “{i}f an alleged other factor is
found not to have or threaten to have injurious effects to the domestic industry, i.e., it is not an “other causal factor,’
then there is nothing to further examine regarding attribution to injury”), citing Gerald Metals, Inc. v. United States,
132 F.3d 716, 722 (Fed. Cir. 1997) (the statute “does not suggest that an importer of LTFV goods can escape
countervailing duties by finding some tangential or minor cause unrelated to the LTFV goods that contributed to the
harmful effects on domestic market prices.”).

%'S. Rep. 96-249 at 74-75; H.R. Rep. 96-317 at 47.

% See Nippon Steel Corp., 345 F.3d at 1381 (“an affirmative material-injury determination under the statute
requires no more than a substantial-factor showing. That is, the ‘dumping’ need not be the sole or principal cause of
injury.”).
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“ensure{s} that it is not attributing injury from other sources to the subject imports.”® ® Indeed, the
Federal Circuit has examined and affirmed various Commission methodologies and has disavowed “rigid
adherence to a specific formula.”*’

The Federal Circuit’s decisions in Gerald Metals, Bratsk, and Mittal Steel all involved cases
where the relevant “other factor” was the presence in the market of significant volumes of price-
competitive nonsubject imports. The Commission interpreted the Federal Circuit’s guidance in Bratsk as
requiring it to apply a particular additional methodology following its finding of material injury in cases
involving commodity products and a significant market presence of price-competitive nonsubject
imports.”® The additional “replacement/benefit” test looked at whether nonsubject imports might have
replaced subject imports without any benefit to the U.S. industry. The Commission applied that specific
additional test in subsequent cases, including the Carbon and Certain Alloy Steel Wire Rod from Trinidad
and Tobago determination that underlies the Mittal Steel litigation.

Mittal Steel clarifies that the Commission’s interpretation of Bratsk was too rigid and makes clear
that the Federal Circuit does not require the Commission to apply an additional test nor any one specific
methodology; instead, the court requires the Commission to have “evidence in the record ‘to show that
the harm occurred ‘by reason of” the LTFV imports,”” and requires that the Commission not attribute
injury from nonsubject imports or other factors to subject imports.* Accordingly, we do not consider
ourselves required to apply the replacement/benefit test that was included in Commission opinions
subsequent to Bratsk.

The progression of Gerald Metals, Bratsk, and Mittal Steel clarifies that, in cases involving
commodity products where price-competitive nonsubject imports are a significant factor in the U.S.

% Mittal Steel, 542 F.3d at 877-78; see also id. at 873 (“While the Commission may not enter an affirmative
determination unless it finds that a domestic industry is materially injured ‘by reason of’ subject imports, the
Commission is not required to follow a single methodology for making that determination ... . {and has} broad
discretion with respect to its choice of methodology.”) citing United States Steel Group v. United States, 96 F.3d
1352, 1362 (Fed. Cir. 1996) and S. Rep. 96-249 at 75.

% Commissioner Pinkert does not join this paragraph or the following four paragraphs. He points out that the
Federal Circuit, in Bratsk, 444 F.3d 1369, and Mittal, held that the Commission is required, in certain circumstances
when considering present material injury, to undertake a particular kind of analysis of nonsubject imports. Mittal
explains as follows:
What Bratsk held is that “where commaodity products are at issue and fairly traded, price-competitive,
nonsubject imports are in the market,” the Commission would not fulfill its obligation to consider an
important aspect of the problem if it failed to consider whether nonsubject or non-LTFV imports would
have replaced LTFV subject imports during the period of investigation without a continuing benefit to the
domestic industry. 444 F.3d at 1369. Under those circumstances, Bratsk requires the Commission to
consider whether replacement of the LTFV subject imports might have occurred during the period of
investigation, and it requires the Commission to provide an explanation of its conclusion with respect to
that factor.

542 F.3d at 878.

" Nucor Corp. v. United States, 414 F.3d 1331, 1336, 1341 (Fed. Cir. 2005); see also Mittal Steel, 542 F.3d at
879 (“Bratsk did not read into the antidumping statute a Procrustean formula for determining whether a domestic
injury was ‘by reason’ of subject imports.”).

% Mittal Steel, 542 F.3d at 875-79.

% Mittal Steel, 542 F.3d at 873 (quoting from Gerald Metals, 132 F.3d at 722), 875-79 & n.2 (recognizing the
Commission’s alternative interpretation of Bratsk as a reminder to conduct a non-attribution analysis).
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market, the Court will require the Commission to give full consideration, with adequate explanation, to
non-attribution issues when it performs its causation analysis.*® 1%

The question of whether the material injury threshold for subject imports is satisfied
notwithstanding any injury from other factors is factual, subject to review under the substantial evidence
standard. Congress has delegated this factual finding to the Commission because of the agency’s
institutional expertise in resolving injury issues.'%?

Section 771(7)(F) of the Tariff Act directs the Commission to determine whether the U.S.
industry is threatened with material injury by reason of the subject imports by analyzing whether “further
dumped or subsidized imports are imminent and whether material injury by reason of imports would
occur unless an order is issued or a suspension agreement is accepted.”*® The Commission may not make
such a determination “on the basis of mere conjecture or supposition,” and considers the threat factors “as
a whole” in making its determination whether dumped or subsidized imports are imminent and whether
material injury by reason of subject imports would occur unless an order is issued.’®* In making our
determinations, we consider all statutory threat factors that are relevant to these investigations.'®

100 Commissioner Lane also refers to her dissenting views in Polyethylene Terephthalate Film, Sheet, and Strip
from Brazil, China, Thailand, and the United Arab Emirates, Inv. Nos. 731-TA-1131-1134 (Final), USITC Pub.
4040 (Oct. 2008), for further discussion of Mittal Steel.

101 To that end, after the Federal Circuit issued its decision in Bratsk, the Commission began to present published
information or send out information requests in final phase investigations to producers in nonsubject countries that
accounted for substantial shares of U.S. imports of subject merchandise (if, in fact, there were large nonsubject
import suppliers). In order to provide a more complete record for the Commission’s causation analysis, these
requests typically seek information on capacity, production, and shipments of the product under investigation in the
major source countries that export to the United States. The Commission plans to continue utilizing published or
requested information in final phase investigations in which there are substantial levels of nonsubject imports.

102 \Mittal Steel, 542 F.3d at 873; Nippon Steel Corp., 458 F.3d at 1350, citing U.S. Steel Group, 96 F.3d at 1357,
S. Rep. 96-249 at 75 (“The determination of the ITC with respect to causation is ... complex and difficult, and is a
matter for the judgment of the ITC.”).

19319 U.S.C. § 1677(7)(F)(ii).
10419 U.S.C. § 1677(7)(F)(ii).

105 These factors are as follows:

(1) if a countervailable subsidy is involved, such information as may be presented to it by the administering
authority as to the nature of the subsidy (particularly as to whether the countervailable subsidy is a subsidy
described in Article 3 or 6.1 of the Subsidies Agreement) and whether imports of the subject merchandise
are likely to increase,

(11) any existing unused production capacity or imminent, substantial increase in production capacity in the
exporting country indicating the likelihood of substantially increased imports of the subject merchandise
into the United States, taking into account the availability of other export markets to absorb any additional
exports,

(1) a significant rate of increase of the volume or market penetration of imports of the subject merchandise
indicating the likelihood of substantially increased imports,

(V) whether imports of the subject merchandise are entering at prices that are likely to have a significant
depressing or suppressing effect on domestic prices and are likely to increase demand for further imports,

(V) inventories of the subject merchandise,
(continued...)
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Section 771(7)(C)(i) of the Act provides that the “Commission shall consider whether the volume
of imports of the merchandise, or any increase in that volume, either in absolute terms or relative to
production or consumption in the United States, is significant.”*®

Section 771(C)(ii) of the Act provides that, in evaluating the price effects of subject imports,

the Commission shall consider whether — (I) there has been significant price underselling

by the imported merchandise as compared with the price of domestic like products of the

United States, and (11) the effect of imports of such merchandise otherwise depresses

prices to a significant degree or prevents price increases, which otherwise would have

occurred, to a significant degree.'”’

Section 771(7)(C)(iii) provides that the Commission, in examining the impact of the subject
imports on the domestic industry, “shall evaluate all relevant economic factors which have a bearing on
the state of the industry.”*% These factors include output, sales, inventories, capacity utilization, market
share, employment, wages, productivity, profits, cash flow, return on investment, ability to raise capital,
research and development, and factors affecting domestic prices. No single factor is dispositive and all
relevant factors are considered “within the context of the business cycle and conditions of competition
that are distinctive to the affected industry.”**

B. Conditions of Competition and the Business Cycle

The following conditions of competition inform our analyses of whether there is a reasonable
indication of material injury or threat of material injury by reason of subject imports of STPP, DKP,
MKP, and TKPP.

105 (..continued)
(V1) the potential for product-shifting if production facilities in the foreign country, which can be used to
produce the subject merchandise, are currently being used to produce other products,

* X *

(V1) the actual and potential negative effects on the existing development and production efforts of the
domestic industry, including efforts to develop a derivative or more advanced version of the domestic like
product.

(IX) any other demonstrable adverse trends that indicate the probability that there is likely to be material
injury by reason of imports (or sale for importation) of the subject merchandise (whether or not it is actually
being imported at the time).

19 U.S.C. § 1677(7)(F)(i). Statutory threat factor VI is inapplicable as no imports of agricultural products are
included in these investigations.

1% 19 U.S.C. § 1677(7)(C)()-
19719 U.S.C. § 1677(7)(C)(ii).

108 19 U.S.C. § 1677(7)(C)(iii); see also SAA at 885 (“In material injury determinations, the Commission
considers, in addition to imports, other factors that may be contributing to overall injury. While these factors, in
some cases, may account for the injury to the domestic industry, they also may demonstrate that an industry is facing
difficulties from a variety of sources and is vulnerable to dumped or subsidized imports.”) SAA at 885.

10919 U.S.C. § 1677(7)(C)(iii); see also SAA at 851, 885; Live Cattle from Canada and Mexico, Inv. Nos. 701-
TA-386, 731-TA-812-813 (Preliminary), USITC Pub. 3155 at 25 n.148 (Feb. 1999).
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1. Demand Conditions

Demand conditions for STPP, DKP, MKP, and TKPP are largely affected by their different end
uses. STPP, DKP, MKP, and TKPP are used in a wide range of applications.®® STPP is used in
household and industrial products, tile manufacturing, detergents, water treatment, meat curing, car
washes, and as an anticoagulant.** DKP is used as a buffering agent in compounding formulas, and in
antifreeze, baked goods, and dairy applications (e.q., coffee creamers or processed cheese).’*? MKP is
used mainly in fertilizer, but also in refractories, food and beverages, and dog food.*** TKPP is used in
water treatment, household and industrial-type products, detergents, metal finishing, pulp and paper, and
as a buffering agent in compounding formulas.***

For STPP, apparent U.S. consumption declined by *** percent overall between 2006 and 2008,
falling from *** pounds in 2006 to *** pounds in 2007, and increasing slightly to *** pounds in 2008.**°
Apparent U.S. consumption for STPP was *** pounds in interim 2009 compared with *** pounds in
interim 2008.1° For DKP, apparent U.S. consumption increased during the period examined from ***
pounds in 2006 to *** pounds in 2007 and then to *** pounds in 2008.*" Apparent U.S. consumption for
DKP was *** pounds in interim 2009 compared with *** pounds in interim 2008.® For MKP, apparent
U.S. consumption increased during the period examined from *** pounds in 2006 to *** pounds in 2007,
and again to *** pounds in 2008.1*° Apparent U.S. consumption for MKP was *** pounds in interim
2009 compared with *** pounds in interim 2008.**° For TKPP, apparent U.S. consumption declined
irregularly during the period examined, increasing from *** pounds in 2006 to *** pounds in 2007, and
dropping to *** pounds in 2008.'? For TKPP, apparent U.S. consumption was *** pounds in interim
2009 compared with *** pounds in interim 2008.1%

The decline in apparent U.S. consumption for STPP during the period examined is largely
attributable to legislative bans on the use of phosphates in automatic dishwashing detergents (“ADW
detergents”).’?® Until 2007, technical-grade STPP was used extensively in the manufacturing of ADW

10 CR at 11-19, PR at 11-10.
11 CR /PR at Table 11-3.
12 CR/PR at Table 11-3.
113 CR/PR at Table 11-3.
14 CR/PR at Table I1-3.
> CR/PR at Table C-3.
16 CR/PR at Table C-3.
17 CR/PR at Table C-1.
18 CR/PR at Table C-1.
19 CR/PR at Table C-2.
120 CR/PR at Table C-2.
121 CR/PR at Table C-4.
122 CR/PR at Table C-4.

122 The most common reason reported for reduced demand for STPP was changes in state laws that will eliminate
its use in ADW detergents by July 1, 2010. CR at 11-21, PR at I1-12.
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detergents.’® As of October 2009, however, approximately 15 states had banned ADW detergents
containing STPP. As of July 1, 2010, ADW detergents containing phosphates will be banned
nationwide.'® Petitioners estimate that the pending ban on the use of phosphates in ADW detergents will
have the effect of decreasing domestic demand for STPP more than 50 percent by 2010 or 2011.'%
Demand for DKP, MKP, TKPP, and food-grade STPP is projected to increase slowly in the near future,
remaining at or near three percent annual growth based on major end uses incorporating these salts.*?’

2. Supply Conditions

There are three sources of supply for the U.S. market: domestic shipments, imports of subject
merchandise from China, and non-subject imports. The share of the market accounted for by each source
depends on the like product under consideration.

For STPP, nonsubject imports are the largest source of supply in the U.S. market, accounting for
more than half of apparent U.S. consumption by quantity for most of the period examined, followed by
domestic product and subject imports. The market share of nonsubject STPP imports increased from ***
percent in 2006 to *** percent in 2007, and again to *** percent in 2008, and was *** percent in interim
2009 compared with *** percent in interim 2008.*® U.S. producers’ market share dropped from ***
percent in 2006 to *** percent in 2007, and again to *** percent in 2008, and was *** percent in interim
2009 compared with *** percent in interim 2008.'* The market share of subject STPP imports remained
flat at *** percent in 2006 and 2007, increased to *** percent in 2008, and was *** percent in interim
2009 compared with *** percent in interim 2008.**

In response to the anticipated decline in demand for STPP, U.S. producers have shifted the focus
of their production efforts from technical-grade STPP to food-grade STPP and other phosphate salts
during the period examined.™®" Food-grade STPP accounted for *** percent of domestically-produced
STPP in 2006, *** percent in 2007, *** percent in 2008, and *** percent in interim 2009.**> Subject
imports of technical-grade STPP accounted for more than *** percent of total subject imports during the
period examined, while subject imports of food-grade STPP accounted for less than *** percent of total
subject imports during the period.™

124 Chinese Respondents’ Postconf. Br. at 9.
15 CR at 11-21, PR at 11-12.

126 CR at 11-21, PR at 11-12. From August 2008 to August 2009, Prayon estimates that it has experienced a 10-
million pound decrease in its sales of STPP, mostly due to lower demand in ADW detergents. CR at 11-22, PR at |-
12,

127 At the conference, a witness for the domestic industry forecasted demand growth for STPP, TKPP, MKP and
DKEP as follows: 2.5 percent for food-grade STPP, TKPP at the rate of population growth, MKP for paints and
coatings at 3 percent, MKP in food and beverage applications (Powerade/Gatorade) at greater than 3 percent, tech-
grade MKEP for fertilizers at 3.5 percent, DKP for construction at 3 percent, and DKP for “convenience foods” at
greater than 3 percent. CR at 11-22, PR at 11-13; Conf. Tr. at 115-116 (Schewe).

128 CR/PR at Table C-3.

129 CR/PR at Table C-3.

%0 CR/PR at Table C-3.

B Chinese Respondents’ Postconf. Br. at 9-10.
%2 CRat I1-3, PR at 11-2.

138 Derived from CR/PR at Tables V-3 & V-4.
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For DKP, U.S. producers were the largest suppliers of DKP in 2006 and 2007, but were eclipsed
by nonsubject imports in 2008 and interim 2009. U.S. producers’ market share fell irregularly during the
period examined. U.S. producers’ market share increased from *** percent in 2006 to *** percent in
2007, and fell to *** percent in 2008; it was *** percent in interim 2009 as compared with *** percent in
interim 2008.*** The market share of nonsubject DKP imports increased irregularly during the period
examined, falling from *** percent in 2006 to *** percent in 2007, increasing to *** percent in 2008, and
was *** percent in interim 2009 as compared with *** percent in interim 2008.1* Subject imports’
market share increased irregularly, dropping from *** percent in 2006 to *** percent in 2007, increasing
to *** percent in 2008, and was *** percent in interim 2009 as compared with *** percent in interim
2008.1%

For MKP, nonsubject imports were the largest source of supply of the U.S. market, accounting
for more than half U.S. consumption by quantity throughout the period examined.**” The market share of
nonsubject imports of MKP decreased from *** percent in 2006 to *** percent in 2007 and again to ***
percent in 2008, and was *** percent in interim 2009 as compared with *** percent in interim 2008.%%
Subject imports are the next largest source of supply. Their market share increased from *** percent in
2006 to *** percent in 2007, and again to *** percent in 2008; it was *** percent in interim 2009 as
compared with *** percent in interim 2008.%° U.S. producers’ market share was relatively flat,
increasing from *** percent in 2006 to *** percent in 2007, and falling to *** percent in 2008; it was ***
percent in interim 2009 as compared with *** percent in interim 2008.*4°

For TKPP, U.S. producers were by far the largest source of supply of the U.S. market, accounting
for the vast majority of apparent U.S. consumption during the period examined. For TKPP, U.S.
producers’ market share dropped from *** percent in 2006 to *** percent in 2007, and again to ***
percent in 2008; it was *** percent in interim 2009 compared with *** percent in interim 2008.*** The
market share of subject TKPP imports increased from *** percent in 2006 to *** percent in 2007 and
again to *** percent in 2008, and was *** percent in interim 2009 compared with *** percent in interim
2008.12 The market share of nonsubject imports of TKPP was small and increased irregularly during the
period examined, falling from *** percent in 2006 to *** percent in 2007, before increasing to ***
percent in 2008; it was *** percent in interim 2009 compared with *** percent in interim 2008.1*3

*** U.S. producers of each of the like products reported that they had refused, declined, or been
unable to supply customers during the period examined due to shortages of phosphoric acid and/or
potassium hydroxide.*** Due to shortages of phosphoric acid, ICL put all of its STPP customers on
allocation in 2008, limiting them to the volumes purchased in 2007, and turned away new STPP

34 CR/PR at Table C-1.
% CR/PR at Table C-1.
13 CR/PR at Table C-2.
¥ CR/PR at Table C-2.
1% CR/PR at Table C-2.
139 CR/PR at Table C-2.
10 CR/PR at Table C-2.
141 CR/PR at Table C-4.
42 CR/PR at Table C-4.
3 CR/PR at Table C-4.

Y4 CRat 11-17, PR at 11-9.
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customers during this period.** 1CL’s supply shortages in DKP, MKP, and TKPP ***, Due to *** 14
During this time, Prayon supplied some purchasers that could not get enough STPP or TKPP from ICL.*’
Notwithstanding conference testimony that Prayon generally did not experience difficulties supplying its
existing customers in 2008, there is evidence in the record suggesting that some of Prayon’s customers
experienced supply disruptions in 2008 due to shortages.**® Moreover, Prayon reported that, in 2008, it
declined to accept several new customers because they wanted to buy on a spot basis rather than commit
to a long-term relationship.**® Innophos reported that restrictions on the supply of potassium hydroxide
*** in 2008.° Innophos reported that limited availability of potassium hydroxide ***.*>! Twenty-one
responding importers reported shortages of STPP, DKP, MKP, and TKPP in 2008.

3. Substitutability

Although factors such as differences in lead times and product quality may limit substitutability
somewhat, the record indicates a high degree of substitutability among domestically produced STPP,
DKP, MKP, and TKPP, and subject and nonsubject imports.’*®* ICL, the only producer responding for all
four phosphate salts, reported that the domestic like products, subject imports, and nonsubject imports
were *** interchangeable for ****** With regard to STPP and TKPP; Prayon responded that these
products from all sources were *** interchangeable.™ With regard to TKPP, Innophos reported that
TKPP from all sources was *** interchangeable.’® Most importers reported that STPP, TKPP, MKP, and
DKP from all sources were either “frequently” or “sometimes” interchangeable.**’

In addition, producers and importers were asked to assess how often differences other than price
were significant in sales of subject merchandise from the United States, China, and nonsubject countries.
In each instance, a majority of market participants reported factors other than price were “never” or
“sometimes” (as opposed to “frequently” or “always™) important to purchasers of the U.S. or Chinese
product.**®

1“5 CR at 11-17, PR at 11-9; Conf. Tr. at 27, 79-81 (Schewe); Chinese Respondents’ Postconf. Br. at 21.
146 CR at I11-17, PR at 11-9; Chinese Respondents’ Postconf. Br. at 21.

¥ CRat 11-17, PR at 11-9.

148 Chinese Respondents’ Postconf. Br. at 21 & Exh. 19; Conf. Tr. at 80-81.
149 CR at 11-17, PR at 11-9; Chinese Respondents’ Postconf. Br. at 21.

10 CR at 11-18, PR at 11-10.

11 CR at I1-17, PR at 11-9.

%2 CRat I1-17, PR at 11-9.

138 CR/PR at Table I1-7; CR at 11-25 to 11-27, PR at 11-15 to 11-16.

1% CR at 11-26, PR at 11-16; CR/PR at Table 11-7.

%5 CR/PR at Table 11-7; CR at 11-26, PR at 11-16.

1% CR/PR at Table I1-7; CR at 11-26 to 11-27, PR at 11-16.

17 CR/PR at Table I1-7; CR at 11-27, PR at 11-16.

1% For STPP, 15 of 21 responding producers and importers reported factors other than price were “never” or
“sometimes” important in sales decisions. For DKP, 5 of 9 responding producers and importers reported the same.
For MKP, 10 of 16 responding producers and importers reported the same. For TKPP, 14 of 16 responding

(continued...)
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U.S. producers of STPP, DKP, MKP, and TKPP experienced rising raw material costs during the
period examined. The primary raw materials used in the production of phosphate salts are phosphoric
acid, potassium hydroxide (for DKP, MKP, and TKPP), and soda ash or caustic soda (for STPP).»* The
price of phosphoric acid began rising in 2008, partly due to increased demand for phosphates used in corn
and soybean fertilizer applications as federal biofuel mandates became effective.’®® The price of
phosphoric acid tripled between 2007 and 2008, while the price for potassium hydroxide (KOH) doubled
during this period.*

C. Sodium Tripolyphosphate (“STPP”)

1. No Reasonable Indication of Material Injury By Reason of Subject Imports
from China

a. Volume of Subject Imports

Subject import volume declined 8.9 percent between 2006 and 2007, from 18.8 million pounds to
17.2 million pounds, but increased 51.4 percent between 2007 and 2008, to 26.0 million pounds,
representing a 37.9 percent increase from 2006 to 2008.'% Subject import volume was 35.6 million
pounds in interim 2009, a level 367.4 percent higher than that in interim 2008, when subject import
volume was 7.6 million pounds.*® The value of these imports declined from $7.1 million in 2006 to $6.4
million in 2007, but increased to $17.3 million in 2008, and was $18.2 million in interim 2009 compared
with $4.1 million in interim 2008.'*

Subject import shipments as a share of apparent U.S. consumption quantity remained flat at ***
percent in both 2006 and 2007, but increased to *** percent in 2008, and were *** percent in interim
2009, compared with *** percent in interim 2008.' The ratio of subject imports to domestic production
increased from *** percent in 2006, to *** percent in 2007, to *** percent in 2008, and was *** percent
in January-June 2009, compared with *** percent in January-June 2008.'%

The increase in volume of the subject imports both absolutely and relative to domestic
consumption over the period examined was significant. However, the increase in subject import volume

158 (_..continued)
producers and importers reported the same. CR/PR at Table 11-8.

% Yellow phosphorus, the key ingredient in making phosphoric acid, accounts for approximately 60 percent of
the cost of producing STPP, and soda ash accounts for approximately 25 percent. From 2006 until 2008, these
chemicals and other raw materials accounted for *** percent of the total cost of goods sold for DKP, *** percent for
MKP, *** percent for STPP, and *** percent for TKPP. In the first half of 2009, however, these shares rose to ***
percent for DKP, *** percent for MKP, *** percent for STPP, and *** percent for TKPP. CR/PR at V-1.

10 CR/PR at V-1.

181 Conf. Tr. at 43. A three-month strike and work stoppage at PCS’s production facility in Canada in late 2008
crippled ICL’s potassium phosphate production for TKPP, MKP, and DKP during that period, and in response, ICL
imported finished product from sister companies in Brazil and Europe, and from China. CR at V-2, PR at V-1.

182 CR/PR at Table IV-4.

182 CR/PR at Table IV-4.

164 CR/PR at Table IV-13; CR/PR at Table C-3.
1% CR/PR at Table IV-13.

1% CR/PR at Table IV-17.
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must be viewed in the context of prevailing market conditions. As discussed above, subject imports’
market share started out small and stayed small during most of the period under examination. Through
2008, subject imports’ market share never exceeded *** percent, and never rose more than ***
percentage points per year.®®” That increase occurred during 2008, when the domestic industry was faced
with raw material supply shortages and domestic producers of STPP were unable to supply some existing
customers in a timely manner, had to place their customers on allocation, and even turned away new
customers. By contrast, when the domestic industry was not experiencing any supply shortages in 2006
and 2007, subject imports’ market share remained constant at *** percent.*®

Moreover, with regard to STPP, increased subject import market share in interim 2009 came
almost exclusively at the expense of nonsubject imports rather than the domestic industry. Although the
market share of subject STPP imports was *** percentage points higher in interim 2009 as compared with
interim 2008, U.S. producers’ market share was less than *** lower in interim 2009 as compared with
interim 2008.2° Most of the subject imports’ gain in market share between the interim periods can be
attributed to ***, *** 170 xxx 171 Before jt *** *** considered *** as a supplier for STPP, but ***
failed to ***,}2 *** has indicated that it will cease ***.1"

Finally, as described in the following sections, even when subject import volumes increased
during the period examined, U.S. prices for STPP increased *** and the industry’s profitability increased.
In fact, the STPP industry experienced *** prices and profitability when subject import volumes peaked
during the period examined.

b. Price Effects of the Subject Imports

The record indicates that there is a high degree of interchangeability between subject imports of
STPP and the domestic like product.

The Commission collected quarterly pricing data on two STPP products, product 3 (food-grade
STPP) and product 4 (technical-grade STPP).}™ Pricing data for these two products accounted for ***
percent of domestic producers’ U.S. shipments of STPP and *** percent of U.S. imports of STPP from
January 2006 to June 2009.'® Pricing data were reported by two domestic producers and 19 importers.

These data show a mixed pattern of underselling and overselling. For the two products
collectively, subject STPP imports undersold the domestic like product in 14 of 28 quarterly price
comparisons. Most of the underselling, however, involved comparisons of relatively lower volumes of
food-grade STPP, whereas subject imports were mostly priced higher than the U.S. product in

7 CR/PR at Table IV-13.

188 CR/PR at Tables IV-13 & C-3.

19 CR/PR at Table C-3.

" CRatV-7n.12, PR at V-4 n.12.

"L CRat V-7 n.12, PR at V-4 n.12.

2 CRat V-7 n.12, PR at V-4 n.12.

178 Chinese Respondents’ Postconf. Br. at 11.
174 CR at V-6, PR at V-3.

1% CR at V-7, PR at V-4,

' CR at V-6, PR at V-4.
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comparisons of higher-volume technical-grade STPP.*"" With respect to food-grade STPP, subject
imports undersold the domestic like product in 11 of 14 quarterly comparisons, at margins ranging from
3.7 percent to 52.2 percent and averaging *** percent.”® With respect to technical-grade STPP, subject
imports undersold the domestic like product in just 3 of 14 quarterly price comparisons, at margins
ranging from 0.0 percent to 40.9 percent, and averaging *** percent.”® Thus, at best, the evidence in the
record shows mixed underselling, with predominant overselling on the higher-volume technical-grade
product, which accounted for more than *** percent of the domestic industry’s STPP sales during the
period examined.**® Moreover, two of the three instances of underselling in the higher-volume technical-
grade STPP occurred in interim 2009, and entirely reflect sales from China destined for *** in
transactions for which there was ***. In light of these considerations, we do not find underselling to be
significant.

We find no evidence of price depression. The price of domestic producers’ shipments of the
food-grade STPP increased from $*** per pound in the first quarter of 2006 to $*** per pound in the
second quarter of 2009, and the price of domestic shipments of the technical grade increased from $***
per pound in the first quarter of 2006 to $*** per pound in the second quarter of 2009."® Indeed, prices
for domestically produced food-grade STPP and domestically produced technical-grade STPP reached
their highest levels in 2008 and interim 2009 when subject import volumes reached their peak market
share.'®

In addition, we do not find that subject imports suppressed prices for domestically produced
STPP to a significant degree. In interim 2009, which was the period of the largest increase in volume and
market penetration by subject imports, the domestic industry was able to raise its unit values to more than
offset increases in costs, resulting in the industry’s highest level of cost recovery on both a percentage and
per unit value basis during the period.’® Because domestic producers were able to increase their prices
sufficiently to cover the increased cost of raw materials, the domestic industry’s ratio of cost of goods
sold to net sales declined by *** percentage points overall between 2006 and 2008, falling from ***
percent in 2006 to *** percent in 2008.* This ratio was *** percent in interim 2009, down from ***
percent in interim 2008, a decline of *** percentage points.®® Accordingly, we do not find that the
subject imports prevented price increases that otherwise would have occurred to any significant degree.'®

For all of these reasons, we do not find that the subject imports of STPP had significant effects on
prices for the domestic like product.

YT CR/PR at Tables V-3 & V-4.

78 CR/PR at Tables V-3 & V-7.

9 CR/PR at Tables V-4 & V-7.

180 CR/PR at Table V-7; Derived from CR/PR at Tables V-3 & V-4.
181 CR/PR at Tables V-3 & V-4.

82 CR/PR at Tables IV-4, V-3, & V-4

183 CR/PR at Table C-3.

184 CR/PR at Table C-3.

18 CR/PR at Table C-3.

18 The Petitioners alleged a number of lost sales and lost revenues due to STPP subject imports over the period
examined. Despite a number of confirmed allegations, in light of the other pricing data as well as cost recovery
information in the record, we find the evidence concerning confirmed lost sales and revenues to be insufficient when
weighed with the other evidence in the record to establish significant price effects.
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C. Impact of the Subject Imports'®’

The domestic industry’s production, sales, shipments, and employment decreased during the
period examined and the domestic industry lost market share, particularly from 2006 to 2008.1% ¥ We
do not attribute this lost volume in any significant part to the subject imports, however. Instead, the
declines in output were due largely to declines in demand, as the use of STPP in ADW detergent
formulations was increasingly proscribed during the period examined. Moreover, the declines in the
domestic industry’s market share in 2008 occurred amidst raw material shortages for phosphoric acid and
certain customer allocations, as discussed above.

Additionally, the supply shortages and customer allocations experienced by ICL and Prayon in
2008 occurred before the largest increase in subject import volumes in interim 2009, as subject import
volume had remained small and stable between 2006 and 2008. Producers as well as customers testified
as to the “tight” supply conditions in 2008, which resulted in some purchasers not being able to source all
their needs domestically.™® The record thus does not indicate that the presence in the market of subject
imports adversely affected the capacity utilization of the domestic industry. Rather, the domestic
industry’s reported capacity utilization during the period, which ranged from a low of *** percent in
interim 2009 to a high of *** percent in interim 2008, must be viewed in the context of raw material
supply shortages and customer allocations by certain producers over the period, and declining demand
due to customers’ changes in ADW detergent formulations.'**

Indeed, there is a general lack of correlation between subject imports and the domestic industry’s
market share trends. Even as the market share of subject imports was *** percentage points higher in
interim 2009 than in interim 2008, the domestic industry’s market share was lower by less than ***, As
discussed above, the market share gains by subject imports when the interim periods are compared came
almost exclusively at the expense of honsubject imports rather than the domestic industry, as they were
largely attributable to *** from nonsubject imports to subject imports.

Similarly, we find no significant correlation between subject imports and the industry’s financial
performance. In 2006 and 2007, when subject imports’ market share remained flat at *** percent in both
years, the industry’s operating income ratio was *** percent and *** percent, respectively.’*> As subject
imports increased in 2008 to a *** percent market share, the domestic industry attained more favorable
operating performance as measured by either operating income or operating income as a ratio to net

187 Commerce initiated an antidumping duty investigation on certain phosphate salts based on estimated dumping
margins ranging from 33.7 percent to 177.4 percent. 74 Fed. Reg. at 54026.

188 CR/PR at Table C-3. From 2006 to 2008, the domestic industry’s market share declined by *** percentage
points; its production, by *** percent; its U.S. shipment quantity, by *** percent; and its sales quantity, by ***
percent. The domestic industry’s market share was *** percentage lower in interim 2009 compared with interim
2008. Its production was *** percent lower in interim 2009 compared with interim 2008. Its U.S. shipment quantity
was *** percent lower in interim 2009 compared with interim 2008. Its U.S. sales quantity was *** lower in interim
2009 compared with interim 2008. CR/PR at Table C-3.

18 The domestic industry’s number of production related workers (“PRWs”) and hours worked declined between
2006 and 2008, and were lower in interim 2009 as compared to interim 2008. The domestic industry’s capital
expenditures and research and development expenses declined irregularly between 2006 and 2008, but were higher
in interim 2009 as compared with interim 2008. CR/PR at Tables 111-20 & C-3.

1% Chinese Respondents Postconf. Br. at 8-9.

191 CR/PR at Table C-3. The domestic industry’s end-of-period inventories increased irregularly between 2006
and 2008, falling from *** pounds in 2006 to *** pounds in 2007, and increasing to *** pounds in 2008. Also, the
industry’s end-of-period inventories were *** pounds in interim 2009 compared with *** pounds in interim 2008.
CR/PR at Table 111-12.

192 CR/PR at Tables C-3 and VI-4.
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sales.’*®* As the volume of subject imports in interim 2009 reached a period-high market share of ***
percent, the domestic industry *** %

For the above reasons, we do not find that there is a reasonable indication that subject imports are
having an adverse impact on the domestic industry. We find that the record as a whole contains clear and
convincing evidence that there is no reasonable indication of material injury by reason of subject imports
of STPP and no likelihood exists that contrary evidence will arise in a final investigation.

2. No Reasonable Indication of Threat of Material Injury by Reason of Subject
Imports from China

Section 771(F) of the Act directs the Commission to determine whether there is a reasonable
indication that an industry in the United States is threatened with material injury by reason of the subject
imports by analyzing whether “further dumped or subsidized imports are imminent and whether material
injury by reason of imports would occur unless an order is issued or a suspension agreement is
accepted.”* The Commission may not make such a determination “on the basis of mere conjecture or
supposition,” and considers the threat factors “as a whole.”**® In making our determination, we have
considered all factors that are relevant to these investigations.*” Based on an evaluation of the relevant
statutory factors, we find that there is no reasonable indication that an industry in the United States is
threatened with material injury by reason of subject imports of STPP from China that are allegedly sold in
the United States at less than fair value and allegedly subsidized by the Government of China.

The Commission received questionnaire responses from 8 foreign producers, accounting for ***
percent of known Chinese exports of STPP to the United States.®® Hubei Xingfa was the *** Chinese
producer of STPP that submitted a questionnaire response.'*®

As an initial matter, we do not find that the domestic industry producing STPP is vulnerable.
While the operating performance of the domestic industry during the period examined was lackluster, the
industry improved its financial performance. Despite the growing presence of subject imports in the U.S.
market and the continued demand-depressing effects of the pending ban on phosphates in ADW
detergents, the industry realized its peak operating margin of *** percent in interim 2009.%

19 CR/PR at Table C-3.
1% CR/PR at Table C-3.
1% 19 U.S.C. § 1677d(b) and 1677(7)(F)(ii).

%19 U.S.C. § 1677(7)(F)(ii). An affirmative threat determination must be based upon “positive evidence
tending to show an intention to increase the levels of importation.” Metallverken Nederland B.V. v. United States,
744 F. Supp. 281, 287 (Ct. Int’l Trade 1990) (citing American Spring Wire Corp. v. United States, 590 F. Supp.
1273, 1280 (Ct. Int’l Trade 1984); see also Calabrian Corp. v. United States, 794 F. Supp. 377, 387-88 (Ct. Int’l
Trade 1992) citing H.R. Rep. No. 98-1156 at 174 (1984).

19719 U.S.C. § 1677(7)(F). The pertinent factors are quoted in language from Section IV.A. above.
1% CR at VII-4, PR at VII-3.

1% CR at VII-4, PR at VII-3. Hubei Xingfa accounts for approximately *** of reported Chinese phosphate salt
production and exports to the United States. CR at VI11-4, PR at V11-3.

200 1CL, the largest domestic producer of STPP, which accounted for almost *** percent of domestic production
of STPP in 2008, realized an operating margin of *** percent in interim 2009. CR/PR at Tables IlI-1, VII-5 & C-3.
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a. Likely Volume

The record in these investigations does not indicate a likelihood of a substantial increase in the
volume and market share of subject STPP imports into the United States in the imminent future. The
record reflects that U.S. demand for STPP declined between 2006 and 2008, was sharply lower in interim
2009 as compared with interim 2008, and is projected to decrease in the imminent future due to various
restrictions on the use of STPP in ADW detergents, including a nationwide ban effective July 1, 2010.*
Because of these factors, subject producers will have substantially less incentive to ship STPP into the
U.S. market and to increase their market share.

Although subject import volume and market share peaked in interim 2009 at levels considerably
above those reported in interim 2008, the circumstances of these increases indicate that the interim 2009
gains by subject imports are likely to be temporary. As discussed above, the market share gains by
subject imports in interim 2009 came almost exclusively at the expense of nonsubject imports rather than
the domestic industry, in that they were primarily attributable to ***. The increases in subject import
volume and market share observed in interim 2009 do not presage further increases in the imminent future
because ***, Taking all factors related to demand into account, the record does not indicate a likelihood
of a substantial increase in the volume and market share of subject STPP imports into the United States in
the imminent future.

We are mindful that the restrictions discussed above regarding the use of STPP in ADW
detergents largely affect technical-grade STPP rather than food-grade STPP. Currently, however, few
Chinese producers have extensive capacity to produce food-grade STPP and their export potential for
food-grade STPP to the U.S. market in the imminent future is limited due to reported qualification and
safety issues with food-grade STPP.?%? Also, Petitioners conceded that restrictions on the use of STPP in
ADW detergents in other third-country markets such as the EU and Canada are not likely to take effect in
the imminent future.?® Accordingly, in light of the pending restrictions in the U.S. market, subject
producers from China would have substantial incentives to ship STPP to third-country markets outside
the United States.

Chinese production capacity, capacity utilization, and export trends also do not indicate a
likelihood of substantially increased imports of the subject merchandise to the United States in the
imminent future. Chinese production capacity was 404.4 million pounds in interim 2009 compared with
419.4 million pounds in interim 2008.%* Chinese producers forecast declines in production capacity in
2009 and 2010.2® Although the Chinese industry reported relatively high unused capacity in interim
2009, the record indicates, with the exception of the sales destined for *** in 2009, that the Chinese
industry has exported only a small proportion of its shipments to the United States. Instead, it has
primarily focused on exports to third-country markets and supplying its domestic market: In particular,
between *** and *** percent of Chinese shipments of STPP went to the home market during the period
examined, and exports to the United States were below *** percent of total Chinese STPP shipments for

201 CR/PR at Tables VII-5 & C-3.
202 Chinese Respondents’ Postconf. Br. at 9-10.
208 Conf. Tr. at 83-85.

204 Chinese production capacity increased from 752.9 million pounds in 2006 to 771.8 million pounds in 2008.
CR/PR at Table VII-5.

2% CR/PR at Table VII-5.
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most of the period examined, and are projected to fall below *** percent in 2010.2°® Finally, the level of
inventories is low.?"

The record does not reflect, nor do Petitioners argue, that significant product-shifting from other
products to STPP from China will occur in the imminent future. Finally, there are no antidumping duty
orders or other trade measures in third-country markets that would encourage increased shipments of
STPP from China into the U.S. market in the imminent future.?®

b. Likely Price Effects of Subject Imports

We do not find that subject imports will enter the U.S. market at prices that are likely to have a
significant depressing or suppressing effect on domestic prices or that are likely to increase demand for
further imports. As discussed above, there is mixed evidence on underselling, with subject imports
predominantly overselling the domestic like product on the higher-volume technical grade of STPP. As
subject producers from China have experienced considerable barriers to entry in terms of supplying the
U.S. market with food-grade STPP due to qualification and safety issues, and in light of the pervasive
overselling by subject producers in technical-grade STPP, we do not find that subject imports are likely to
enter the U.S. market at prices that are likely to have significant adverse effects on U.S. prices.

Moreover, U.S. prices for STPP increased during the period examined and were significantly higher at the
end of the period than at the beginning. Notably, U.S. prices for STPP reached near period-high and
period-high levels, respectively, in 2008 and interim 2009, when subject imports achieved their highest
market share.?®® As discussed previously, even with declining demand, the domestic industry was more
than able to raise its prices during the period examined in order to offset a dramatic increase in raw
material costs, as the industry attained its *** profitability in interim 2009, a period when domestic prices
and subject imports peaked.?°

C. Likely Impact of Subject Imports

We found above that during the period examined there was no significant correlation between
subject imports and the industry’s performance. Prices rose and operating performance improved as the
subject imports peaked. Because we have found that there is no likelihood of either substantially
increased imports or significant price effects, the subject imports will likely continue not to have a
significant impact on the domestic industry in the imminent future.

26 CR/PR at Table VI1I-5.

27 \We have considered several other factors in our analysis of likely subject import volume. As a ratio to total
shipments, inventories held by Chinese producers of STPP increased from *** percent in 2006 to *** percent in
2007, dropped to *** percent in 2008, and were *** percent and *** percent in interim 2008 and interim 2009,
respectively. CR/PR at Table VII-5. Inventories of subject merchandise in the United States rose during the latter
portion of the period examined. CR/PR at Table VII-10. However, we do not believe the increased inventories
make further subject imports likely in light of the demand considerations discussed above.

We have also considered the nature of the alleged countervailable subsidies. In its notice of initiation of the
countervailing duty investigation, Commerce stated its intention to investigate four income tax programs, three grant
programs, one indirect and tax exemption program, and one preferential loan program. See Certain Sodium and
Potassium Phosphate Salts from China, 74 Fed. Reg. 54024 (October 21, 2009).

%8 CR/PR at Table VII-5.
% CR/PR at Tables IV-4, V-3, & V-4

210 CR/PR at Table C-3.
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We also do not find that subject imports are likely to have an actual or potential negative effect
on the domestic industry’s existing development and production efforts. There is no indication that
subject imports have negatively affected development efforts by the domestic industry; on the contrary,
the domestic industry substantially increased its capital expenditures in interim 2009 as compared to their
interim 2008 level. Domestic capital expenditures increased by *** percent in interim 2009 compared to
interim 2008.%*

Accordingly, we find that the record as a whole contains clear and convincing evidence that there
is no reasonable indication of a threat of material injury by reason of subject imports of STPP from China,
and no likelihood exists that contrary evidence will arise in a final investigation.

For the reasons stated above, we determine that there is no reasonable indication that an industry
in the United States is materially injured or threatened with material injury by reason of subject imports of
STPP from China that are allegedly sold in the United States at less than fair value and allegedly
subsidized.

D. Anhydrous Dipotassium Phosphate (“DKP™)

1. Reasonable Indication of Threat of Material Injury By Reason of Subject
Imports

a. Likely Volume of Subject Imports

Subject import volume increased significantly during the period under examination in absolute
terms and as a share of both apparent U.S. consumption and domestic production. Subject import volume
declined by *** percent between 2006 and 2007, from *** pounds to *** pounds, but increased by ***
percent between 2007 and 2008, to *** pounds, a level *** percent higher than that in 2006.%? Subject
import volume was *** pounds in interim 2009, a level *** percent higher than that in interim 2008,
when subject import volume was *** pounds.**®

Subject import shipments in the U.S. market declined by *** percent between 2006 and 2007,
from *** pounds to *** pounds, but increased by *** percent between 2007 and 2008, to *** pounds, a
level *** percent higher than that in 2006.>** Subject import shipments were *** percent higher in
interim 2009, at *** pounds, than in interim 2008, when they were *** pounds.?*

Subject import shipments as a share of apparent U.S. consumption quantity declined from ***
percent in 2006 to *** percent in 2007, but increased to *** percent in 2008, and were *** percent in
interim 2009, up from *** percent in interim 2008.2*® These gains in subject import market share came
entirely at the expense of the domestic industry, which also lost market share to nonsubject imports.?’
The ratio of subject imports to domestic production declined from *** percent in 2006 to *** percent in

211 CR/PR at Table C-3.
212 CR/PR at Table IV-2.
213 CR/PR at Table IV-2.
214 CR/PR at Table IV-7.
25 CR/PR at Table IV-7.
28 CR/PR at Table IV-11.

217 See CR/PR at Table IV-11.
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2007, but increased to *** percent in 2008, and was *** percent in interim 2009, up from *** percent in
interim 2008.%8

Based on the preceding analysis, we find that subject import volume is significant, both in
absolute terms and relative to consumption and production in the United States, and that the increase in
subject import volume and market penetration also was significant. Furthermore, for the following
reasons, we find that this significant rate of increase in the volume and market penetration of subject
imports during the period under examination indicates the likelihood of substantially increased imports in
the imminent future.

Subject foreign producers®® in China operated at a low rate of capacity utilization during the
period under examination, resulting in significant excess capacity, and possessed ample excess capacity at
the end of the period with which to continue increasing their exports of DKP to the U.S. market.
Responding subject Chinese producers reported a low, albeit increasing, rate of capacity utilization
between 2006 and 2008, at *** percent in 2006, *** percent in 2007, and *** percent in 2008, and a
lower capacity utilization rate in interim 2009, at *** percent, than in interim 2008, at *** percent.?*

Due to their persistently low rate of capacity utilization, responding subject Chinese producers
reported excess capacity of *** pounds in 2006, equivalent to *** percent of apparent U.S. consumption
that year; *** pounds in 2007, equivalent to *** percent of apparent U.S. consumption that year; and ***
pounds in 2008, equivalent to *** percent of apparent U.S. consumption that year.?* They reported
excess capacity of *** pounds in interim 2009, equivalent to *** percent of apparent U.S. consumption
during the period, up from excess capacity of *** pounds in interim 2008, which was equivalent to ***
percent of apparent U.S. consumption.??? Responding Chinese producers project that the magnitude of
their excess capacity will increase further in the imminent future to *** pounds in full year 2009 and ***
pounds in 2010, as their rate of capacity utilization is expected to remain a low *** percent in full year
2009 and *** percent in 2010.22 Chinese producers demonstrated the ability to use their excess capacity
to increase exports to the United States rapidly between the first and second halves of 2008, when subject
imports increased from *** pounds to *** pounds or by *** percent.??

Subject foreign producers in China also have the capability to increase their exports to the United
States in the imminent future by drawing from substantial end-of-period inventories held in China. For
example, the end-of-period inventories held by responding Chinese producers in interim 2009 were ***
pounds, which was the equivalent of *** percent of their shipments to the United States during that
period.??®

Subject Chinese DKP producers not only possess the ability to increase exports to the United
States significantly in the imminent future, but also the incentive to do so given their dependence on
exports during the period under examination, and their tendency to direct *** increasing percentages of

28 CR/PR at Table IV-15.

219 \We note at the outset that the export data reported by Chinese producers likely represented the vast majority
of exports and accounted for *** percent of the comparable import data based on official U.S. statistics. CR at VII-
4; PR at VI1I-3.

?20 CR/PR at Table VII-3.
221 CR/PR at Tables IV-7, VII-3.
222 CR/PR at Tables IV-7, VII-3.
22 CR/PR at Table VII-3.
24 CR/PR at Table IV-2.

25 CR/PR at Table VII-3.
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their exports to the United States.?”® Responding Chinese producers reported that their exports to all
markets as a share of total shipments were *** percent in 2006, *** percent in 2007, and *** percent in
2008, and were at *** percent in interim 2008 and *** percent in interim 2009.2%” Their exports to all
markets as a share of total shipments are projected to be *** percent in full year 2009 and *** percent in
2010.2%8

Responding Chinese producers increased their export orientation towards the United States
during the period under examination, with the share of their total shipments exported to the United States
increasing from *** percent in 2006 to *** percent in 2008.° The share of their total shipments
exported to the United States in interim 2009 was *** percent, up from *** percent in interim 2008.2%° It
is projected to be *** percent in full year 2009 and *** percent in 2010, well above the levels in 2006 and
20072

Consequently, we conclude that the volume of subject imports, which was significant during the
period under examination, is likely to increase substantially in the imminent future.

b. Likely Price Effects of the Subject Imports

As noted above, the record indicates that there is a high degree of substitutability between subject
imports and the domestic like product.

The Commission collected quarterly pricing data on one DKP product, product 1, which
accounted for *** percent of domestic producers’ U.S. shipments of DKP and essentially all reported
U.S. imports of DKP from China during January 2006 to June 2009.%? Pricing data were reported by one
domestic producer and eight importers.?® These data indicate that subject imports generally undersold
the domestic like product throughout the period under examination.

Overall, subject imports undersold the domestic like product in 11 of 14 quarterly comparisons,
or 78.6 percent of the time, at margins ranging from 2.4 percent to 21.0 percent and averaging ***

226 \We note that there is little evidence on the record of the preliminary phase of these investigations that
responding Chinese producers could shift from the production of other products to the production of DKP, given that
only one responding Chinese producer reported producing other products on the same equipment used to produce
subject phosphate salts. CR at VII-4; PR at VII-3. There also is little evidence on the record concerning the likely
effects of subject imports on domestic industry development and production efforts. We intend to investigate these
issues further in any final phase of these investigations. We also note that there are no dumping findings or
antidumping remedies on subject DKP in third-country markets. CR at VI11-13-14; PR at VII-7. While we have
considered the nature of the subsidies, we do not find this factor conclusive for our analysis. See CR at I-6-7; PR at
[-4-5.

27 CR/PR at Table VII-3.
?28 CR/PR at Table VII-3.
22 CR/PR at Table VII-3.
2% CR/PR at Table VII-3.
#1 CR/PR at Table VII-3.
22 CR at V-6-7; PR at V-3-4.

#3 CR at V-6; PR at V-4.
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percent.?* Given the frequency of underselling and the margins at which underselling occurred, we find
subject import underselling to be significant.*

Although we find no evidence of price depression, as the price of domestic producer shipments of
product 1 increased from $*** per pound in the first quarter of 2006 to $*** per pound in the second
quarter of 2009, we do find some evidence of price suppression.?® The cost of potassium hydroxide,
however, a major raw material input in the production of DKP, increased significantly in 2008 and
2009.%" Because domestic producers were unable to increase their prices sufficiently to cover the
increased cost of raw materials, the domestic industry’s ratio of cost of goods sold to net sales increased
throughout the period under examination, from *** percent in 2006 to *** percent in 2007 and again to
*** percent in 2008.2 This ratio was *** percent in interim 2009, up from *** percent in interim
2008.239 240

We further find that subject imports are entering at prices that are likely to have a significant
suppressing effect on domestic prices, and are likely to increase demand for further imports, in the
imminent future. As detailed above, DKP produced in China and the United States is highly
substitutable. Accordingly, the frequency and magnitude of subject import underselling during the period
under examination, coupled with the likelihood of significantly increased subject import volume, makes it
likely that subject imports will suppress domestic prices in the imminent future. We find further support
for this finding in evidence that the price of potassium hydroxide and the domestic industry’s ratio of cost
of goods sold to net sales both reached their highest level of the period under examination in the first half
of 2009.24

Thus, we conclude that subject import underselling will likely continue, creating further demand
for subject imports in the U.S. market and likely depressing or suppressing domestic prices to a
significant degree.

C. Likely Impact of Subject Imports®*

The domestic industry performed well according to most measures between 2006 and 2008, but
its performance deteriorated markedly in interim 2009 as compared to interim 2008. The domestic
industry’s capacity increased by *** percent between 2006 and 2008, from *** pounds in 2006 to ***
pounds in 2007 and then to *** pounds in 2008, and was *** percent higher in interim 2009, at ***

2 CR/PR at Table V-7.

2% Although there were *** confirmed lost sales or revenue allegations, one purchaser, *** reported that ***,
CR at V-20-21; PR at V-11.

2% CR/PR at Table V-1.

27 CR at V-1; PR at V-1; CR/PR at Figure V-1. Due in part to the increasing cost of potassium hydroxide, raw
material costs as a share of the domestic industry’s cost of goods sold increased from *** percent over the 2006-
2008 period to *** percent in the first half of 2009. CR at V-1; PR at V-1.

238 CR/PR at Table VI-1.
2% CR/PR at Table VI-1.

290 Commissioner Pinkert finds that this evidence indicates significant price suppression over the course of the
period under examination.

241 See CR/PR at Figure V-1, Table VI-1.

%2 Commerce initiated an antidumping duty investigation on certain phosphate salts based on estimated dumping
margins ranging from 33.7 percent to 177.4 percent. 74 Fed. Reg. at 54026.
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pounds, than in interim 2008, at *** pounds.?”® By contrast, despite increasing apparent U.S.
consumption, the domestic industry’s production declined by *** percent between 2006 and 2008,
increasing from *** pounds in 2006 to *** pounds in 2007 before declining to *** pounds in 2008.**
The downward trend in domestic industry production *** between the interim periods, with domestic
industry production *** percent lower in interim 2009, at *** pounds, as compared with interim 2008, at
*kx pOUﬂdS.245

The domestic industry’s declining rate of capacity utilization reflects these trends. Between 2006
and 2008, the domestic industry’s rate of capacity utilization declined from *** percent in 2006 to ***
percent in 2007 and then to *** percent in 2008, due to both the *** percent increase in domestic industry
capacity and to the *** percent decline in domestic industry production.?*® The domestic industry’s rate
of capacity utilization was only *** percent in interim 2009, down from *** percent in interim 2008, due
largely to the fact that domestic industry production was *** percent lower in interim 2009 than in
interim 2008, but also because domestic industry capacity was *** percent higher.?’

The domestic industry’s U.S. shipments followed a similar trend to production, increasing from
*** pounds in 2006 to *** pounds in 2007 before declining to *** pounds in 2008, a level still ***
percent higher than in 2006.%*® The domestic industry’s U.S. shipments were *** percent lower in interim
2009, at *** pounds, than in interim 2008, at *** pounds.?*® The domestic industry’s share of apparent
U.S. consumption increased from *** percent in 2006 to *** percent in 2007, but declined to *** percent
in 2008.%° It was *** percent in interim 2009, down from *** percent in interim 2008.%*

Contrary to the domestic industry’s production trends, domestic industry employment and hours
worked increased throughout the period under examination, at the expense of productivity. Domestic
industry employment increased from *** production and related workers (“PRWSs”) in 2006 to *** PRWSs
in 2007 and *** PRWSs in 2008, and was *** PRWs in interim 2009, compared to *** PRWSs in interim
2008.22 Hours worked increased from *** hours in 2006 to *** hours in 2007 and *** hours in 2008,
and were *** hours in interim 2009, up from *** hours in interim 2008.2® Because the increase in
employment and hours worked coincided with a decline in production, the domestic industry’s

3 CR/PR at Table I11-2.
4 CR/PR at Table I11-2.
5 CR/PR at Table I11-2.
%6 CR/PR at Table I11-2.

247 CR/PR at Table 111-2. The domestic industry’s end-of-period inventories declined from *** pounds in 2006,
equivalent to *** percent of U.S. shipments, to *** pounds in 2008, equivalent to *** percent of U.S. shipments. Id.
at Table 111-10. Its end-of-period inventories were *** pounds in interim 2009, down from *** pounds in interim
2008. However, the ratio of end-of-period inventories to U.S. shipments was higher in interim 2009, at *** percent,
than in interim 2008, at *** percent. Id.

28 CR/PR at Table IV-7.
% CR/PR at Table IV-7.
%0 CR/PR at Table IV-11.
#1 CR/PR at Table IV-11.
2 CR/PR at Table I11-18.

3 CR/PR at Table 111-18.
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productivity in pounds produced per hour declined *** from *** in 2006 to *** in 2007 and *** in 2008,
and was *** in interim 2009, compared to *** in interim 2008.%%

The domestic industry’s net sales volume increased from *** pounds in 2006 to *** pounds in
2007, but declined to *** pounds in 2008, a level *** percent lower than that in 2006.>*® This downward
trend accelerated between the interim periods, as the domestic industry’s net sales volume was ***
percent lower in interim 2009, at *** pounds, than in interim 2008, at *** pounds.?*®

The average unit value of domestic industry shipments increased, as domestic producers were
able to pass at least a portion of their higher costs on to purchasers. The domestic industry’s net sales
revenues increased between 2006 and 2008, notwithstanding that sales quantities declined during this
period; net sales revenues declined by less than net sales volume between the interim periods. The
domestic industry’s net sales value increased by *** percent between 2006 and 2008, from $*** in 2006
to $*** in 2007 and then to $*** in 2008.%" The domestic industry’s net sales value was *** percent
lower in interim 2009, at $***, than in interim 2008, at $***.>® The domestic industry’s operating
income declined from $*** in 2006, or *** percent of net sales, to $*** in 2007, or *** percent of net
sales, but increased to $*** in 2008, or *** percent of net sales.”® Its operating income was $*** in
interim 2009, or *** percent of net sales, down from $*** in interim 2008, or *** percent of net sales.?*

The domestic industry’s capital expenditures increased from $*** in 2006 to $*** in 2007, but
declined to $*** in 2008, a level *** percent lower than that in 2006.%* They were *** percent higher in
interim 2009, at $***, than in interim 2008, at $***. The domestic industry’s research and development
expenditures increased *** percent between 2006 and 2008, from $*** to $***, but were *** percent
lower in interim 2009, at $***, than in interim 2008, at $***.262

Based on the available domestic industry performance data, we are unable to find a reasonable
indication that the domestic industry is suffering present material injury by reason of subject imports and
we do not find this industry to be vulnerable. The domestic industry experienced *** operating income
margins throughout the period under examination, including an operating income margin of *** percent
in interim 2009.2% Both employment and hours worked increased through the period. We note, however,
that the significant deterioration in several key indices of domestic industry performance between the
interim periods, including production, capacity utilization, net shipment quantity, and U.S. shipment
volume, coincided with a significant increase in subject import market share, which came at the domestic
industry’s expense.

We do find a reasonable indication that the domestic industry is threatened with imminent
material injury by reason of subject imports. The record in the preliminary phase of these investigations
indicates that current adverse trends observed during the latter portion of the period under examination
will continue. During the period under examination, subject import volume increased significantly in

4 CR/PR at Table I11-18.
%% CR/PR at Table VI-1.
%6 CR/PR at Table VI-1.
»7 CR/PR at Table VI-1.
8 CR/PR at Table VI-1.
% CR/PR at Table VI-1.
20 CR/PR at Table VI-1.
%1 CR/PR at Table VI-9.
%2 CR/PR at Table VI-9.

23 CR/PR at Table VI-1.
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absolute terms and relative to apparent U.S. consumption and domestic production, and this increase
continued even after resolution of the phosphoric acid and potassium hydroxide supply shortages that had
limited domestic DKP production in 2008.2* Subject import underselling was pervasive, and there was
some evidence of price suppression. In the imminent future, the subject foreign producers’ substantial
excess capacity and export orientation make it likely that subject import volume and market share will
continue to increase at a significant rate. The frequency and magnitude of subject import underselling,
coupled with the high degree of substitutability of subject imports and the domestic like product and the
importance of price to purchasers, make it likely that significant subject import underselling will continue,
increasing demand for subject imports and depressing and suppressing domestic prices. Although we do
not find the domestic industry vulnerable to material injury for the reasons addressed above, we do find
that the likely increase in subject import volume, coupled with its likely adverse price effects, is likely to
worsen the domestic industry’s condition, inflicting material injury on the domestic industry in the
imminent future.

We have considered the extent to which any threat of imminent material injury to the domestic
industry is attributable to nonsubject imports. As an initial matter, the record indicates that there is a high
degree of substitutability between subject imports and the domestic like product, on the one hand, and
nonsubject imports, on the other.*®®* We are mindful that nonsubject imports maintained a significant
presence in the U.S. market throughout the period under examination, accounting for between *** percent
and *** percent of apparent U.S. consumption during the period.?® Nonetheless, subject imports
captured significantly more market share from the domestic industry than did nonsubject imports.
Between 2006 and 2008, subject imports captured *** percentage points of market share from the
domestic industry, whereas nonsubject imports captured only *** percentage points.?®” Of the ***
percentage point decline in domestic industry market share in interim 2009 as compared to interim 2008,
subject imports captured *** percentage points and nonsubject imports only *** percentage points.?%

Moreover, nonsubject imports were generally priced higher than subject imports and did not
undersell the domestic like product to the same extent. Nonsubject imports were priced higher than
subject imports in 59 of 73 possible comparisons, or 80.8 percent of the time.?® Nonsubject imports were
priced lower than the domestic like product in 44 of 65 comparisons, or 67.7 percent of the time, whereas
subject imports undersold the domestic like product in 11 of 14 comparisons, or 78.6 percent of the

264 See section 1V.B.2., supra.
%5 See CR at 11-25; PR at 11-15; CR/PR at Tables 11-7, 8.

%6 See CR/PR at Table IV-11. U.S. shipments of nonsubject imports increased from *** pounds in 2006, or ***
percent of apparent U.S. consumption, to *** pounds in 2007, or *** percent of apparent U.S. consumption, and ***
pounds in 2008, or *** percent of apparent U.S. consumption. CR/PR at Tables IVV-7, 11. U.S. shipments of
nonsubject imports were *** pounds in interim 2009, or *** percent of apparent U.S. consumption, up from ***
pounds in interim 2008, or *** percent of apparent U.S. consumption. 1d.

%7 CR/PR at Table IV-11.
28 CR/PR at Table IV-11.

9 See CR at D-3; PR at D-3; CR/PR at Figure D-1. The average unit value of U.S. shipments of nonsubject
imports was higher than the average unit value of U.S. shipments of subject imports throughout the period under
examination. CR/PR at Table C-1. We recognize that average unit value comparisons may be influenced by product
mix issues.
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time.?® Thus, any threat of material injury we have found from subject imports cannot be attributed to
nonsubject imports.?

In sum, the record indicates that there is a causal nexus between subject imports and the threat of
material injury to the domestic industry. We find that the likely significant increase in subject import
volume and market share, and the likely significant adverse price effects resulting therefrom, is likely to
cause material injury to the domestic industry imminently. Accordingly, based on the record in the
preliminary phase of these investigations, we conclude that there is a reasonable indication that the
domestic industry producing DKP is threatened with material injury by reason of subject imports from
China.

E. Anhydrous Monopotassium Phosphate (“MKP”)
1. Reasonable Indication of Material Injury By Reason of Subject Imports %
a. Volume of Subject Imports

Subject import volume increased significantly during the period under examination in absolute
terms and as a share of both apparent U.S. consumption and domestic production. Subject import volume
increased by *** percent between 2006 and 2008, from *** pounds in 2006 to *** pounds in 2007 and
then to *** pounds in 2008.>”®* Subject import volume was *** pounds in interim 2009, a level ***
percent higher than that in interim 2008, when subject import volume was *** pounds.?*

Subject import shipments in the U.S. market increased by *** percent between 2006 and 2008,
from *** pounds in 2006 to *** pounds in 2007 and then to *** pounds in 2008.2”* Subject import
shipments were *** percent higher in interim 2009, at *** pounds, than in interim 2008, when they were
at *** pounds.?®

Subject import shipments as a share of apparent U.S. consumption quantity increased from ***
percent in 2006 to *** percent in 2007 and to *** percent in 2008, and were *** percent in interim 2009,
up from *** percent in interim 2008.2"" The ratio of subject imports to domestic production moved from

20 Compare CR at D-3; PR at D-3 with CR/PR at Table V-7.

2™ No information on the capacity and export orientation of DKP producers in nonsubject countries is available
on the record of the preliminary phase of these investigations. See CR at VI1I-14-16; VII-7-8. We plan to investigate
further the role of nonsubject imports in the U.S. market in any final phase of these investigations. We also note that
the threat of material injury to the domestic industry cannot be attributed to demand trends because apparent U.S.
consumption of DKP increased during the period under examination and is expected to continue to increase
modestly in the imminent future, as addressed in section IV.B.1. above. CR/PR at Table IV-7; CR at 11-22; PR at II-
12-13.

272 Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun do not join this section of the opinion,
inasmuch as they find a reasonable indication of threat of material injury by reason of subject imports of MKP.

2"® CR/PR at Table IV-3.
2" CR/PR at Table IV-3.
2 CR/PR at Table IV-8.
2 CR/PR at Table IV-8.

T CR/PR at Table IV-12.
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*** percent in 2006 to *** percent in 2007 and *** percent in 2008, and was at *** percent in interim
2009, up from *** percent in interim 2008.%"

Based on the preceding analysis, we find that subject import volume is significant, both in
absolute terms and relative to consumption and production in the United States, and that the increase in
subject import volume and market penetration also was significant.

b. Price Effects of the Subject Imports

The record indicates that there is a high degree of substitutability between subject imports and the
domestic like product, as detailed in section I1V.B.3. above.?®

The Commission collected quarterly pricing data on one MKP product, product 2, which
accounted for *** percent of domestic producers’ U.S. shipments of MKP and *** percent of U.S.
imports of MKP from January 2006 to June 2009.%° Pricing data were reported by one domestic
producer and 12 importers.?®® These data indicate that subject imports undersold the domestic like
product throughout the period under examination. Overall, subject imports undersold the domestic like
product in all 14 quarterly comparisons at margins ranging from 36.2 percent to 72.6 percent and
averaging *** percent.®* Given the frequency of underselling and the margins at which underselling
occurred, we find subject import underselling to be significant.?

Although we find no evidence of price depression, as the price of domestic producer shipments of
product 2 increased from $*** per pound in the first quarter of 2006 to $*** per pound in the fourth
quarter of 2008, we find evidence of significant price suppression.?* The cost of potassium hydroxide, a
major raw material input in the production of MKP, increased significantly in 2008 and 2009.?%> Because
domestic producers were unable to increase their prices sufficiently to cover the increased cost of raw
materials, the domestic industry’s ratio of cost of goods sold to net sales increased between 2006 and
2008, from *** percent in 2006 to *** percent in 2007 and *** percent in 2008.%® This ratio was ***
percent in interim 2009, which was down from *** percent in interim 2008, and was *** percentage
points higher in interim 2009 than in 2006.%

We also note that lower-priced subject imports have made the market more price competitive and
put downward pricing pressure on domestic prices. Chinese MKP was priced lower than domestic MKP
in 14 of 14 possible comparisons and priced lower than MKP imported from nonsubject countries in 59 of

218 CR/PR at Table VI-16.

2% In any final phase of the investigations, we intend to further explore the extent to which subject imports and
the domestic like product serve the same applications in the U.S. market.

20 CR at V-6-7; PR at V-4.
21 CR at V-6; PR at V-4.
22 CR/PR at Table V-7.

283 Although there were no confirmed lost sales or revenue allegations, one purchaser reported that it had ***,
CR at V-21; PR at V-12.

284 CR/PR at Table V-2.

%5 CR at V-1; PR at V-1; CR/PR at Figure V-1. Due in part to the increasing cost of potassium hydroxide, raw
material costs as a share of the domestic industry’s cost of goods sold increased from *** percent over the 2006-
2008 period to *** percent in the first half of 2009. CR at V-1; PR at V-1.

28 CR/PR at Table VI-2.

87 CR/PR at Table VI-2.
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65 possible comparisons.?®® As a consequence, nonsubject imports steadily lost market share to the
subject imports. In 2006, nonsubject imports maintained *** percent of the market for MKP. By 2008,
that figure had dropped to *** percent.?®® In interim 2008, nonsubject imports maintained *** percent of
the market.>® By interim 2009, that figure had dropped to *** percent, representing a loss ***
percentage points of market share that was gained entirely by subject imports.**

C. Impact of the Subject Imports on the Domestic Industry®?

The domestic industry suffered a significant decline in operating income between 2006 and 2008,
and its performance continued to deteriorate in interim 2009 according to most measures. The domestic
industry’s capacity increased by *** percent between 2006 and 2008, from *** pounds in 2006 to ***
pounds in 2007 and then to *** pounds in 2008, but was *** percent lower in interim 2009, at ***
pounds, than in interim 2008, at *** pounds.?® Its production increased by *** percent between 2006
and 2007, from *** pounds to *** pounds, but declined to *** pounds in 2008.** This downward trend
in domestic industry production *** between the interim periods, with domestic industry production ***
percent lower in interim 2009, at *** pounds, than in interim 2008, at *** pounds.?*

The domestic industry’s rate of capacity utilization reflects these trends, increasing from ***
percent in 2006 to *** percent in 2007, but declining to *** percent in 2008, due to the *** percent
increase in domestic industry capacity but also to the *** percent decline in domestic industry production
over the period.?® The domestic industry’s rate of capacity utilization was only *** percent in interim
2009, down from *** percent in interim 2008, due to the fact that domestic industry production was ***
percent lower in interim 2009 than in interim 2008.%%’

The domestic industry’s net sales volume increased from *** pounds in 2006 to *** pounds in
2007 and *** pounds in 2008.%® Its net sales volume declined significantly between the interim periods,
however, and was *** percent lower in interim 2009, at *** pounds, than in interim 2008, at ***
pounds.?*°

88 CR at D-3; PR at D-3; CR/PR at Table V-7.
2 CR/PR at Table IV-12.
20 CR/PR at Table IV-12.
#L CR/PR at Table IV-12.

%2 Commerce initiated an antidumping duty investigation on certain phosphate salts based on estimated dumping
margins ranging from 33.7 percent to 177.4 percent. 74 Fed. Reg. at 54026.

2% CR/PR at Table I11-3.
24 CR/PR at Table I11-3.
2% CR/PR at Table I11-3.
2% CR/PR at Table I11-3.
#7 CR/PR at Table I11-3.
2% CR/PR at Table VI-2.

%9 CR/PR at Table VI-2.
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The domestic industry’s U.S. shipments followed a similar trend, increasing from *** pounds in
2006 to *** pounds in 2007 and then to *** pounds in 2008.3° Its U.S. shipments were *** percent
lower in interim 2009, at *** pounds, than in interim 2008, at *** pounds.*** The domestic industry’s
share of apparent U.S. consumption increased from *** percent in 2006 to *** percent in 2007, but
declined to *** percent in 2008.%% It was only *** percent in interim 2009, however, *** than in interim
2008 when it was *** percent.**

Domestic industry employment and hours worked increased between 2006 and 2008, but were
significantly lower in interim 2009 than in interim 2008. Domestic industry employment increased from
*** PRWSs in 2006 to *** PRWSs in 2007 and then to *** PRWSs in 2008, but was *** PRWSs in interim
2009, down from *** PRWSs in interim 2008.%* Hours worked increased from *** hours in 2006 to ***
hours in 2007 and then to *** hours in 2008, but were *** hours in interim 2009, down from *** hours in
interim 2008.5® The domestic industry’s productivity in pounds produced per hour increased from *** in
2006 to *** in 2007 but declined to *** in 2008, and was *** in interim 2009, down from *** in interim
2008.%%

The average unit value of domestic industry shipments increased, as domestic producers were
able to pass at least a portion of their higher costs on to purchasers. The domestic industry’s net sales
revenues increased at a greater rate than its net sales volume between 2006 and 2008, and were higher in
interim 2009 than in interim 2008 notwithstanding that sales volumes were lower. The domestic
industry’s net sales value increased by *** percent between 2006 and 2008, from $*** in 2006 to $*** in
2007 and then to $*** in 2008.3" The domestic industry’s net sales value was *** percent lower in
interim 2009, at $***, than in interim 2008, at $***.5® The domestic industry’s operating income
margins declined from *** percent of net sales in 2006 to *** percent of net sales in 2007, and then to
*** percent of net sales in 2008.3% Its operating income was $*** in interim 2009, or *** percent of net
sales, up from $*** in interim 2008, or *** percent of net sales.*® The trend in the domestic industry’s
return on investment was the same as the trend in its operating income margin.3"

300 CR/PR at Table 1V-7.
301 CR/PR at Table 1V-7.
%02 CR/PR at Table 1V-12.

%03 CR/PR at Table IV-12. The domestic industry’s end-of-period inventories increased from *** pounds in 2006
to *** pounds in 2007, but declined to *** pounds in 2008. 1d. at Table I11-11. The ratio of the domestic industry’s
end-of period inventories to its U.S. shipments increased during the period, however, from *** percent in 2006 to
*** percent in 2007 and *** percent in 2008. Id. The domestic industry’s end-of-period inventories were ***
pounds in interim 2009, equivalent to *** percent of U.S. shipments, down from *** pounds in interim 2008,
equivalent to *** percent of U.S. shipments. 1d.

%4 CR/PR at Table 111-19.
%5 CR/PR at Table 111-19.
%6 CR/PR at Table 111-19.
%7 CR/PR at Table VI-2.
%8 CR/PR at Table VI-2.
%9 CR/PR at Table VI-2.
%19 CR/PR at Table VI-2.

%1 CR at VI-17; PR at VI-4.
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The domestic industry’s capital expenditures increased from $*** in 2006 to $*** in 2007, but
declined to $*** in 2008, a level *** percent lower than that in 2006.%*? Capital expenditures were ***
percent lower in interim 2009, at $***, than in interim 2008, when they were $***. The domestic
industry’s research and development expenditures increased *** percent between 2006 and 2008, from
$*** to $***, but were *** percent lower in interim 2009, at $***, than in interim 2008, at $*** .3

We find a reasonable indication that the domestic industry is materially injured by reason of
subject imports. The industry experienced declining operating income margins and return on investment
between 2006 and 2008, while the U.S. market was experiencing strong and steady growth. Many of the
domestic industry performance measures deteriorated significantly between 2007 and 2008, and between
the interim periods, especially production, capacity utilization, productivity, and capital expenditures.
This deterioration corresponds to the domestic industry’s loss of market share to subject imports from
2007 to 2008 and, more sharply, between the interim periods.*** It is noteworthy that subject imports
captured a *** of market share from the domestic industry after resolution of the phosphoric acid and
potassium hydroxide supply shortages that had constrained domestic MKP production in 2008.3%
Pervasive subject import underselling at significant margins contributed to this market share shift, given
the high degree of substitutability between subject imports and the domestic like product and the
importance of price to purchasing decisions, and also suppressed domestic prices significantly.

We have considered the extent to which any material injury suffered by the domestic industry is
attributable to nonsubject imports. As an initial matter, the record indicates that there is a high degree of
substitutability between subject imports and the domestic like product, on the one hand, and nonsubject
imports, on the other.®** Nonsubject imports also maintained a significant presence in the U.S. market
throughout the period under examination, satisfying between *** percent and *** percent of apparent
U.S. consumption during the period.3" *#

%12 CR/PR at Table VI-9.

3 CR/PR at Table VI-9.

%14 See CR/PR at Table IV-12.

%1% See section IV.B.2., supra.

%16 See CR at 11-25; PR at 11-15; CR/PR at Tables 11-7, 8.

%7 See CR/PR at Table IV-12. U.S. shipments of nonsubject imports increased from *** pounds in 2006, or ***
percent of apparent U.S. consumption, to *** pounds in 2007, or *** percent of apparent U.S. consumption, but
declined to *** pounds in 2008, or *** percent of apparent U.S. consumption, a level still *** percent above that in
2006. CR/PR at Tables V-8, 12. U.S. shipments of nonsubject imports were *** pounds in interim 2009, or ***
percent of apparent U.S. consumption, down from *** pounds in interim 2008, or *** percent of apparent U.S.
consumption. 1d.

%18 Based on the record evidence in the preliminary phase of this investigation, Commissioner Pinkert finds that
subject MKP is a commodity product and that price competitive, non-subject imports were a significant factor in the
U.S. market during the period of investigation. He further finds, however, that non-subject imports would not have
replaced subject imports during the period of investigation without benefit to the domestic industry. The principal
sources of non-subject imports during the period were Israel and Mexico. CR/PR at Figure D-2; CR at VI1-15-16;
PR at VII-7-8. It appears that non-subject countries could have replaced the subject imports during the period under
examination, although it is unclear whether they would have done so. In 2006 and 2007, imports from both Israel
and Mexico consistently undersold domestically produced MKP at prices that were comparable to those for Chinese
MKP. Beginning in 2008, however, the average prices for imports from Israel and Mexico began to increase above
those for imports of MKP from China and remained higher than prices for Chinese material in interim 2009. CR/PR
at Figure D-2. Thus, even if nonsubject imports had replaced subject imports, the record indicates that antidumping
relief would nevertheless have benefitted the domestic industry through higher prices.
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Nonsubject imports lost market share to subject imports throughout the period under examination,
and did not adversely affect domestic industry market share.®** When the domestic industry lost ***
percentage points of market share to subject imports between the interim periods, nonsubject imports lost
*** percentage points of market share to subject imports.®® Nonsubject imports also were generally
priced higher than subject imports and did not undersell the domestic like product to the same extent.
Nonsubject imports were priced higher than subject imports in 59 of 65 possible comparisons, or 90.8
percent of the time.** Nonsubject imports were priced lower than the domestic like product in only 21 of
65 comparisons, or 32.3 percent of the time, whereas subject imports undersold the domestic like product
in all 14 of 14 comparisons.®*?

Thus, any material injury we have found from subject imports cannot be attributed to nonsubject
imports.®? We also note that demand trends cannot account for any material injury to the domestic
industry because apparent U.S. consumption of MKP increased by *** percent between 2006 and 2008.3%*
25 Although apparent U.S. consumption was *** percent lower in interim 2009 than in interim 2008, the
reduction in domestic industry production, shipments, and employment between the interim periods was
far greater than the reduction in apparent U.S. consumption.3*

In sum, the record indicates that there is a causal nexus between subject imports and the material
injury experienced by the domestic industry. Accordingly, based on the record in the preliminary phase
of these investigations, we conclude that there is a reasonable indication that the domestic industry
producing MKP is materially injured by reason of subject imports from China.

2. Reasonable Indication of Threat of Material Injury By Reason of Subject
Imports®’

a. Likely Volume of Subject Imports
Subject import volume increased significantly during the period under examination in absolute

terms and as a share of both apparent U.S. consumption and domestic production. Subject import volume
increased by *** percent between 2006 and 2008, from *** pounds in 2006 to *** pounds in 2007 and

%19 See CR/PR at Table 1V-12.
320 CR/PR at Table IV-12.

%1 See CR at D-3; PR at D-3; CR/PR at Figure D-1. The average unit value of U.S. shipments of nonsubject
imports was higher than the average unit value of U.S. shipments of subject imports during most of the period under
examination, with the exception of interim 2008. CR/PR at Table C-2. We recognize that average unit value
comparisons may be influenced by product mix issues.

%2 Compare CR at D-3; PR at D-3 with CR/PR at Table V-7.

%23 No information on the capacity and export orientation of MKP producers in nonsubject countries is available
on the record of the preliminary phase of these investigations. See CR at VI1I-14-16; PR at VII-7-8. We plan to
investigate further the role of nonsubject imports in the U.S. market in any final phase of these investigations.

%24 CR/PR at Table I1V-8.
%25 Commissioner Pinkert does not join in the remainder of this paragraph.
%% CR/PR at Table IV-8.

%21 Commissioners Lane, Williamson, and Pinkert do not join this section of the opinion.
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*** nounds in 2008.%%® Subject import volume was *** pounds in interim 2009, a level *** percent
higher than that in interim 2008, when subject import volume was *** pounds.*®

Subject import shipments in the U.S. market increased by *** percent between 2006 and 2008,
from *** pounds in 2006 to *** pounds in 2007 and *** pounds in 2008.**° Subject import shipments
were *** percent higher in interim 2009, at *** pounds, than in interim 2008, when they were ***
pounds.®*

Subject import shipments as a share of apparent U.S. consumption quantity increased from ***
percent in 2006 to *** percent in 2007 and to *** percent in 2008, and were *** percent in interim 2009,
up from *** percent in interim 2008.%*2 The ratio of subject imports to domestic production increased
from *** percent in 2006 to *** percent in 2007 and *** percent in 2008, and was *** percent in interim
2009, up from *** percent in interim 2008.%*

Thus, we find that subject import volume is significant, both in absolute terms and relative to
consumption and production in the United States, and that the increase in subject import volume and
market penetration also was significant. For the following reasons, we also find that this significant rate
of increase in the volume and market penetration of subject imports during the period under examination
indicates the likelihood of substantially increased imports in the imminent future.

Responding subject producers®* in China reported a significant increase in their capacity during
the period under examination, notwithstanding their generally low rates of capacity utilization, and
possessed ample excess capacity at the end of the period with which to continue increasing their exports
of MKP to the U.S. market at a significant rate. Responding subject Chinese producers reported that they
increased their capacity by *** percent between 2006 and 2008, from *** pounds in 2006 and 2007 to
*** pounds in 2008.%*® They reported a capacity of *** pounds in interim 2009, down from *** pounds
in interim 2008, and project capacity of *** pounds in full year 2009 and 2010, a level *** percent above
that in 2008.3% They reported a capacity utilization rate of *** percent in 2006, *** percent in 2007 and
*** percent in 2008, but a lower capacity utilization rate in interim 2009, at *** percent, than in interim
2008, at *** percent.®’

Due to their generally low rate of capacity utilization and increased capacity in 2008, responding
subject Chinese producers reported excess capacity of *** pounds in 2006, equivalent to *** percent of
apparent U.S. consumption that year, *** pounds in 2007, equivalent to *** percent of apparent U.S.
consumption that year, and *** pounds in 2008, equivalent to *** percent of apparent U.S. consumption
that year.®® They reported excess capacity of *** pounds in interim 2009, equivalent to *** percent of

%28 CR/PR at Table I1V-3.
%9 CR/PR at Table IV-3.
%0 CR/PR at Table IV-8.
%1 CR/PR at Table I1V-8.
%2 CR/PR at Table IV-12.
%3 CR/PR at Table IV-16.

334 We note at the outset that coverage of export data reported by Chinese producers compared to official U.S.
statistics was *** percent. CR at VII-4; PR at VII-3.

35 CR/PR at Table VII-4.
3% CR/PR at Table VII-4.
37 CR/PR at Table VII-4.

%8 CR/PR at Tables IV-8, VII-4.

41



apparent U.S. consumption during the period, up from excess capacity of *** pounds in interim 2008,
equivalent to *** percent of apparent U.S. consumption.**® Responding Chinese producers project that
the magnitude of their excess capacity will increase further in the imminent future to *** pounds in full
year 2009 and *** pounds in 2010, as their rate of capacity utilization declines to *** percent in full year
2009 and *** percent in 2010.3*° Chinese producers demonstrated the ability to use their excess capacity
to increase exports to the United States rapidly between the first and second halves of 2008, when subject
imports increased from *** pounds to *** pounds, or by *** percent.®*

Subject Chinese MKP producers not only possess the ability to increase exports to the United
States significantly in the imminent future, but also the incentive to do so given their low rate of capacity
utilization, as well as their dependence on exports during the period under examination and their tendency
to direct increasing percentages of these exports to the United States.**? Responding Chinese producers
reported that their exports to all markets as a share of production was *** percent in 2006, *** percent in
2007, and *** percent in 2008, and was *** percent in interim 2008 and *** percent in interim 2009.%*
Their exports to all markets as a share of production is projected to remain at high levels -- *** percent in
full year 2009 and *** percent in 2010.**

Responding Chinese producers also reportedly increased their export orientation towards the
United States during the period under examination, with the share of their production exported to the
United States increasing from *** percent in 2006 to *** percent in 2008.3* The share of their
production exported to the United States in interim 2009 was *** percent, up from *** percent in interim
2008, and is projected to be *** percent in full year 2009 and *** percent in 2010, a level well above that
in 2006 and 2007.34

Consequently, we conclude that the volume of subject imports, which was significant during the
period under examination, is likely to increase substantially in the imminent future.

39 CR/PR at Tables 1V-8, VII-4.
%40 CR/PR at Table VII-4.
341 CR/PR at Table 1V-3.

32 \We note that there is little evidence on the record of the preliminary phase of these investigations that
responding Chinese producers could shift from the production of other products to the production of MKP, given
that only one responding Chinese producer reported producing other products on the same equipment used to
produce subject phosphate salts. CR at VII-4; PR at VII-3. There also is little evidence on the record concerning the
likely effects of subject imports on domestic industry development and production efforts. We intend to investigate
these issues further in any final phase of these investigations. We also note that there are no dumping findings or
antidumping remedies on subject MKP in third-country markets. CR at V11-13-14; PR at VII-7. While we have
considered the nature of the subsidies, we do not find this factor conclusive for our analysis. See CR at I-6-7; PR at
[-4-5.

33 CR/PR at Table VII-4.
34 CR/PR at Table VII-4.
345 CR/PR at Table VII-4.

¥6 CR/PR at Table VII-4.
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b. Likely Price Effects of the Subject Imports

As noted above, the record indicates that there is a high degree of substitutability between subject
imports and the domestic like product.®’

The Commission collected quarterly pricing data on one MKP product, product 2, which
accounted for *** percent of domestic producers’ U.S. shipments of MKP and *** percent of U.S.
imports of MKP from January 2006 to June 2009.3*® Pricing data were reported by one domestic
producer and 12 importers.**® These data indicate that subject imports undersold the domestic like
product throughout the period under examination, at extremely high margins.

Overall, subject imports undersold the domestic like product in all 14 quarterly comparisons at
margins ranging from 36.2 percent to 72.6 percent and averaging *** percent.**® Given the frequency of
underselling and the wide margins at which underselling occurred, we find subject import underselling to
be significant.®*

Although we find no evidence of price depression, as the price of domestic producer shipments of
product 2 increased from $*** per pound in the first quarter of 2006 to $*** per pound in the second
quarter of 2009, we do find some evidence of price suppression.®? The cost of potassium hydroxide,
however, a major raw material input in the production of MKP, increased significantly in 2008 and
2009.%3 Because domestic producers were unable to increase their prices sufficiently to cover the
increased cost of raw materials, the domestic industry’s ratio of cost of goods sold to net sales increased
between 2006 and 2008, from *** percent in 2006 to *** percent in 2007 and *** percent in 2008.%*
This ratio was *** percent in interim 2009, which was down from *** percent in interim 2008 but still
*** percentage points higher than that in 2006.%%

We further find that subject imports are entering at prices that are likely to have a significant
depressing or suppressing effect on domestic prices, and are likely to increase demand for further imports,
in the imminent future. As detailed above, MKP produced in China and the United States is highly
substitutable. Accordingly, the frequency and large magnitude of subject import underselling during the
period under examination, coupled with the likelihood of significantly increased subject import volume,
makes it likely that subject imports will depress or suppress domestic prices in the imminent future. We
find further support for this finding from the fact that the increase in the price of potassium hydroxide that

%7 1n any final phase of the investigations, we intend to further explore the extent to which subject imports and
the domestic like product serve the same applications in the U.S. market.

38 CR at V-6-7; PR at V-3-4.
3% CR at V-6; PR at V-4.
%0 CR/PR at Table V-7.

%1 Although there were no confirmed lost sales or revenue allegations, one purchaser reported that it had ***
CR at V-21; PR at V-12.

%2 CR/PR at Table V-2.

%3 CR at V-1; PR at V-1; CR/PR at Figure V-1. Due in part to the increasing cost of potassium hydroxide, raw
material costs as a share of the domestic industry’s cost of goods sold increased from *** percent over the 2006-
2008 period to *** percent in the first half of 2009. CR at V-1; PR at V-1.

34 CR/PR at Table VI-2.

%5 CR/PR at Table VI-2.
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began in 2007 continued through the end of the period examined, indicating a likelihood that the price of
potassium hydroxide will remain high in the imminent future.®®

Thus, we conclude that subject import underselling will likely continue, creating further demand
for subject imports in the U.S. market and likely depressing and suppressing domestic prices to a
significant degree.

C. Likely Impact of the Subject Imports on the Domestic Industry®*’

The domestic industry suffered a significant decline in operating income between 2006 and 2008,
and, according to most measures, its performance deteriorated markedly in interim 2009 as compared to
interim 2008. The domestic industry’s capacity increased by *** percent between 2006 and 2008, from
*** pounds in 2006 to *** pounds in 2007 and *** pounds in 2008, but was *** percent lower in interim
2009, at *** pounds, than in interim 2008, at *** pounds.*® Its production increased by *** percent
between 2006 and 2007, from *** pounds to *** pounds, but declined to *** pounds in 2008, a level still
*** percent higher than that in 2006.**° This downward trend in domestic industry production ***
between the interim periods, with domestic industry production *** percent lower in interim 2009, at ***
pounds, than in interim 2008, at *** pounds.**

The domestic industry’s rate of capacity utilization reflects these trends, increasing from ***
percent in 2006 to *** percent in 2007, but declining to *** percent in 2008, due to the *** percent
increase in domestic industry capacity but also to the *** percent decline in domestic industry production
during the period.** The domestic industry’s rate of capacity utilization was only *** percent in interim
2009, down from *** percent in interim 2008, due to the fact that domestic industry production was ***
percent lower in interim 2009 as compared to interim 2008.%%

Domestic industry employment and hours worked increased between 2006 and 2008, but were
significantly lower in interim 2009 than in interim 2008. Domestic industry employment increased from
*** PRWSs in 2006 to *** PRWs in 2007 and *** PRWs in 2008, but was *** PRWSs in interim 20009,
down from *** PRWs in interim 2008.3* Hours worked increased from *** hours in 2006 to *** hours
in 2007 and *** hours in 2008, but were *** hours in interim 2009, down from *** hours in interim
2008.%* The domestic industry’s productivity in pounds produced per hour increased from *** in 2006 to
*** jn 2007 but declined to *** in 2008, and was *** in interim 2009, down from *** in interim 2008.3%

%6 See CR/PR at Figure V-1; Table VI-1.

%7 Commerce initiated an antidumping duty investigation on certain phosphate salts based on estimated dumping
margins ranging from 33.7 percent to 177.4 percent. 74 Fed. Reg. at 54026.

%8 CR/PR at Table I11-3.
%9 CR/PR at Table I11-3.
%0 CR/PR at Table I11-3.
%1 CR/PR at Table I11-3.
%2 CR/PR at Table I11-3.
%3 CR/PR at Table 111-19.
%4 CR/PR at Table 111-19.

%5 CR/PR at Table 111-19.
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The domestic industry’s net sales volume increased from *** in 2006 to *** pounds in 2007 and
*** pounds in 2008, a level *** percent higher than that in 2006.%*® Its net sales volume declined
significantly between the interim periods, however, and was *** percent lower in interim 2009, at ***
pounds, than in interim 2008, at *** pounds.®*’

The domestic industry’s U.S. shipments followed a similar trend, increasing from *** pounds in
2006 to *** pounds in 2007 and *** pounds in 2008, a level *** percent higher than that in 2006.%%® Its
U.S. shipments were *** percent lower in interim 2009, at *** pounds, than in interim 2008, at ***
pounds.®® The domestic industry’s share of apparent U.S. consumption increased from *** percent in
2006 to *** percent in 2007, but declined to *** percent in 2008, a level still *** higher than that in
2006.5° It was only *** percent in interim 2009, however, down *** from *** percent in interim
2008.3™

The average unit value of domestic industry shipments increased, as domestic producers were
able to pass at least a portion of their higher costs on to purchasers. The domestic industry’s net sales
revenues increased at a greater rate than its net sales volume between 2006 and 2008, and were higher in
interim 2009 than in interim 2008 notwithstanding that sales volumes were lower. The domestic
industry’s net sales value increased by *** percent between 2006 and 2008, from $*** in 2006 to $*** in
2007 and $*** in 2008.5"> The domestic industry’s net sales value was *** percent lower in interim
2009, at $***, than in interim 2008, at $***.3 The domestic industry’s operating income declined from
$*** in 2006, or *** percent of net sales, to $*** in 2007, or *** percent of net sales, but increased to
$*** in 2008, or *** percent of net sales.>* Its operating income was $***, or *** percent of net sales,
in interim 2009, up from $***, or *** percent of net sales, in interim 2008.%

The domestic industry’s capital expenditures increased from $*** in 2006 to $*** in 2007, but
declined to $*** in 2008, a level *** percent lower than that in 2006.5® Capital expenditures were ***
percent lower in interim 2009, at $***, than in interim 2008, when they were $***. The domestic
industry’s research and development expenditures increased *** percent between 2006 and 2008, from
$*** to $***, but were *** percent lower in interim 2009, at $***, than in interim 2008, at $***.%"

We do not find the domestic industry to be vulnerable to material injury based on the domestic
industry performance data available on the record of the preliminary phase of these investigations. The
domestic industry experienced a significantly higher operating income margin in the first half of 2009
than in the first half of 2008, and employment was higher in interim 2009 than it had been in 2006. We
note, however, that the significant deterioration in several key indices of domestic industry performance

¢ CR/PR at Table VI-2.
%7 CR/PR at Table VI-2.
%8 CR/PR at Table IV-8.
%9 CR/PR at Table IV-8.
%7 CR/PR at Table IV-12.
¥1 CR/PR at Table IV-12.
%2 CR/PR at Table VI-2.
78 CR/PR at Table VI-2.
7 CR/PR at Table VI-2.
%5 CR/PR at Table VI-2.
%% CR/PR at Table VI-9.

%7 CR/PR at Table VI-9.
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between the interim periods, including capacity, production, capacity utilization, employment, hours
worked, net sales quantity, and U.S. shipments, resulted directly from the significant increase in subject
import market share at the domestic industry’s expense.

We find a reasonable indication that the domestic industry is threatened with imminent material
injury by reason of subject imports. The record of these preliminary phase investigations indicates that
current adverse trends observed during the latter portion of the period under examination will likely
continue. During the period under examination, subject import volume increased significantly in absolute
terms and relative to apparent U.S. consumption and domestic production, capturing *** percentage
points of market share from the domestic industry between the interim periods even after resolution of the
phosphoric acid and potassium hydroxide supply shortages that had constrained domestic MKP
production in 2008.3"® Subject import underselling was pervasive, and there was some evidence of price
suppression. In the imminent future, the subject foreign producers’ substantial excess capacity and export
orientation make it likely that subject import volume and market share will continue to increase at a
significant rate. The frequency and magnitude of subject import underselling, coupled with the high
degree of substitutability of subject imports and the domestic like product and the importance of price to
purchasers, make it likely that significant subject import underselling will continue, increasing demand
for subject imports and depressing or suppressing domestic prices. Although we do not find the domestic
industry vulnerable to material injury, we do find that the likely increase in subject import volume,
coupled with their likely adverse price effects, would likely worsen the domestic industry’s already
precarious condition, inflicting material injury on the domestic industry in the imminent future.

We have considered the extent to which any threat of imminent material injury to the domestic
industry is attributable to nonsubject imports. We are mindful that nonsubject imports maintained a
significant presence in the U.S. market throughout the period under examination, satisfying between ***
percent and *** percent of apparent U.S. consumption during the period.*”® Moreover, the record
indicates that there is a high degree of substitutability between subject imports and the domestic like
product, on the one hand, and nonsubject imports, on the other.®®® Nonetheless, nonsubject imports lost
market share to subject imports throughout the period under examination, and therefore could not have
adversely affected domestic industry market share.*® When the domestic industry lost *** percentage
points of market share to subject imports in interim 2009 as compared to interim 2008, nonsubject
imports lost *** percentage points of market share to subject imports.3®

In addition, nonsubject imports were generally priced higher than subject imports and did not
undersell the domestic like product to the same extent. Nonsubject imports were priced higher than
subject imports in 59 of 65 possible comparisons, or 90.8 percent of the time.*® Nonsubject imports were

378 See section 1V.B.2., supra.

37 See CR/PR at Table IV-12. U.S. shipments of nonsubject imports increased from *** pounds in 2006, or ***
percent of apparent U.S. consumption, to *** pounds in 2007, or *** percent of apparent U.S. consumption, but
declined to *** pounds in 2008, or *** percent of apparent U.S. consumption, a level still *** percent above that in
2006. CR/PR at Tables IV-8, 12. U.S. shipments of nonsubject imports were *** pounds in interim 2009, or ***
percent of apparent U.S. consumption, down from *** pounds in interim 2008, or *** percent of apparent U.S.
consumption. Id.

%0 See CR at 11-25; PR at 11-15; CR/PR at Tables 11-7, 8.
%1 See CR/PR at Table 1V-12.
%2 CR/PR at Table IV-12.

%3 See CR at D-3; PR at D-3; CR/PR at Figure D-1. The average unit value of U.S. shipments of nonsubject
imports was higher than the average unit value of U.S. shipments of subject imports throughout most of the period
under examination, with the exception of interim 2008. CR/PR at Table C-1. We recognize that average unit value
comparisons may be influenced by product mix issues.
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priced lower than the domestic like product in only 21 of 65 comparisons, or 32.3 percent of the time,
whereas subject imports undersold the domestic like product in all 14 of 14 comparisons.®®* Thus, any
threat of material injury we have found from subject imports cannot be attributed to nonsubject imports.**®

In sum, the record indicates that there is a causal nexus between subject imports and the threat of
material injury to the domestic industry. We find that the likely significant increase in subject import
volume and market share, and their likely significant adverse price effects, will imminently cause material
injury to the domestic industry. Accordingly, based on the record in the preliminary phase of these
investigations, we conclude that there is a reasonable indication that the domestic industry producing
MKEP is threatened with material injury by reason of subject imports from China.

F. Tetrapotassium Pyrophosphate (“TKPP’")
1. Reasonable Indication of Threat of Material Injury By Reason of Subject
Imports®®
a. Likely Volume of Subject Imports

Subject import volume increased significantly during the period examined in absolute terms and
as a share of apparent U.S. consumption. Subject import volume increased by *** between 2006 and
2008, from *** pounds in 2006 to *** pounds in 2007 and then to *** pounds in 2008.**" Subject
import volume was *** in interim 2009, a level *** percent lower than that in interim 2008, when subject
import volume was *** pounds,® 38

Subject import shipments as a share of the volume of apparent U.S. consumption increased from
*** percent in 2006 to *** percent in 2007, to *** percent in 2008, and were *** percent in interim 2008
and *** percent in interim 2009.%° The gains in subject import market share from 2006 to 2008 and

%4 Compare CR/PR at D-3 with CR/PR at Table V-7.

35 |_jttle information on the capacity and export orientation of MKP producers in nonsubject countries is
available on the record of the preliminary phase of these investigations. See CR at V1I-14-16; PR at V1I-7-8. We
plan to investigate further the role of nonsubject imports in the U.S. market in any final phase of these investigations.
Further, we note that demand trends could not account for any threat of material injury to the domestic industry
because apparent U.S. consumption of MKP increased *** percent between 2006 and 2008. CR/PR at Table IV-8.
While apparent U.S. consumption was *** percent lower in interim 2009 as compared to interim 2008, the
reductions in domestic industry production, shipments, and employment between the interim periods were far
greater. 1d. MKP demand is expected to grow modestly in the imminent future with respect to applications such as
paints and coatings, food and beverages, and fertilizers, as discussed in section IV.B.1. above. See also CR at 11-22;
PR at I1-12-13.

%6 Commissioner Lane does not join this section of the opinion. See her separate views.
%7 CR/PR at Table IV-5.
%8 CR/PR at Table IV-5.

%9 Subject import shipments in the U.S. market increased *** percent between 2006 and 2007, from *** pounds
to *** pounds, but *** at *** pounds between 2007 and 2008. Subject import shipments were *** percent lower in
January-June 2009, at *** pounds, than in January-June 2008, when they were *** pounds. CR/PR at Table 1VV-10.

%0 CR/PR at Table IV-14.
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between the interim periods came entirely at the expense of the domestic industry, which also lost market
share to nonsubject imports.®*

Based on the preceding analysis, we find that subject import volume is significant, both in
absolute terms and relative to consumption in the United States, and that the increase in subject import
volume and market penetration was also significant. As explained below, we also find that this
significant rate of increase in the volume and market penetration of subject imports during the period
examined indicates a likelihood of substantially increased imports in the imminent future.

Reporting subject foreign producers in China operated at a low, albeit increasing, rate of capacity
utilization during the period examined, resulting in significant excess capacity, and possessed ample
excess capacity at the end of the period with which to continue increasing their exports of TKPP to the
U.S. market at a significant rate.>*> These producers’ rate of capacity utilization rose from *** percent in
2006 to *** percent in 2008, and was higher in January-June 2009, at *** percent, than in January-June
2008, at *** percent.*

Due to their persistently low rates of capacity utilization, responding subject Chinese producers
reported excess capacity of *** pounds in 2006, equivalent to *** percent of apparent U.S. consumption
that year, *** pounds in 2007, equivalent to *** percent of apparent U.S. consumption that year, and ***
pounds in 2008, equivalent to *** percent of apparent U.S. consumption that year.*** They reported
excess capacity of *** pounds in January-June 2009, equivalent to *** percent of apparent U.S.
consumption during the period, down from excess capacity of *** pounds in January-June 2008, which
was equivalent to *** percent of apparent U.S. consumption.>® Responding Chinese producers project
that the magnitude of their excess capacity will remain at similarly high levels in the imminent future, at
*** pounds in full years 2009 and 2010, as their rate of capacity utilization remains a low *** percent in
full year 2009 and *** percent in 2010.%%

Subject foreign producers in China have the capability to increase their exports to the United
States in the imminent future by drawing from substantial end-of-period inventories held in the United
States and in China.**” Subject import inventories in the United States were substantial relative to
preceding-period shipments of imports throughout the period examined, and were *** pounds by the end
of June 2009, equivalent to *** percent of U.S. shipments of subject imports during the January-June

¥1 CR/PR at Table IV-5.

%2 Coverage of export data reported by Chinese producers relative to import data was only *** percent. CR at
VI1I-4, PR at VII-3. With such low coverage, we are mindful that the probative value of the data is limited. In any
final phase investigations, we intend to seek more complete coverage of export data from subject Chinese producers.

%3 CR/PR at Table VI1I-6.
%4 CR/PR at Tables IV-10 & VII-6.
%5 CR/PR at Tables 1V-10 & V1I-6.
%% CR/PR at Table VII-6.

%7 We note that there is little evidence on the record of the preliminary phase of these investigations that
responding Chinese producers could shift from the production of other products to the production of TKPP, given
that only one responding Chinese producer reported producing other products on the same equipment used to
produce subject phosphate salts. CR/PR at Table VVI1-6. There also is little evidence on the record concerning the
likely effects of subject imports on domestic industry development and production efforts. We intend to investigate
these issues further in any final phase of these investigations. We also note that there are no dumping findings or
antidumping remedies on subject TKPP in third-country markets. CR at VI1I-13-14, PR at VV1I-7. While we have
considered the nature of the subsidies, we do not find this factor conclusive for our analysis. CR at -6 to I-7, PR at
I-4 to I-5.
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period.>*® The end-of-period inventories held by responding Chinese producers rose appreciably during
the latter part of the period, and were *** pounds in interim 2009, which was *** greater than the
responding producers’ U.S. exports for the period.**°

Subject Chinese TKPP producers not only possess the ability to increase exports to the United
States significantly in the imminent future, but also the incentive to do so given their low rate of capacity
utilization as well as their dependence on exports. Responding Chinese producers reported that exports to
all markets as a share of total shipments was *** percent in 2006, *** percent in 2007, *** percent in
2008, *** percent in January-June 2008, and *** percent in January-June 2009.°® This ratio is projected
to remain a relatively high *** percent in full year 2009 and *** percent in 2010.“** The responding
producers directed a much higher proportion of shipments to the United States in interim 2009 than
interim 2008.%%?

Consequently, we conclude that the volume of subject imports, which was significant during the
period examined, is likely to increase substantially in the imminent future.

b. Likely Price Effects of the Subject Imports

As noted above, the record indicates that there is a high degree of interchangeability between
subject imports and the domestic like product.

The Commission collected quarterly pricing data on two TKPP products, product 5 (food-grade
TKPP), and product 6 (technical-grade TKPP) which collectively accounted for *** percent of domestic
producers’ U.S. shipments of TKPP and *** percent of U.S. imports of TKPP from January 2006 to June
2009.% Pricing data were reported by three domestic producers and 13 importers.*** These data indicate
that subject imports generally undersold the domestic like product throughout the period examined.

Collectively, for pricing products 5 and 6, subject imports undersold the domestic like product in
10 of 16 quarterly comparisons, or 62.5 percent of the time.*® With respect to product 5 (food-grade
TKPP), subject imports undersold the domestic like product in 1 of 2 quarterly price comparisons at an
underselling margin of *** percent.*® With respect to product 6 (technical-grade TKPP), the product
with the *** greater quantity of shipments, subject imports undersold the domestic like product in 9 of 14
comparisons, with margins ranging from 0.6 percent to 14.1 percent and averaging *** percent.*”” Given
the frequency of underselling, we find subject import underselling to be significant.*®

%8 CR/PR at Table VI1I-6.

%9 CR/PR at Table VII-6.

% CR/PR at Table VII-3.

“1 CR/PR at Table VI1I-6.

42 CR/PR at Table VI1I-6.

4% CR at V-6 to V-7, PR at V-3 to V-4.
4% CR at V-6, PR at V-4.

%5 CR/PR at Table V-7.

%% CR/PR at Table V-7.

“7 CR/PR at Table V-7.

“%8 \With respect to domestic TKPP producers, there were *** confirmed lost sales allegations and there was just
*** confirmed lost revenue allegation, totaling $***. CR at V-29, PR at V-12.
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We find no evidence of price depression, as the price of domestic producer shipments of product
5 increased from $*** per pound in the first quarter of 2006 to $*** per pound in the second quarter of
2009, and as the price of domestic producer shipments of product 6 increased from $*** per pound in the
first quarter of 2006 to $*** per pound in the second quarter of 2009.*° Nevertheless, we do find some
evidence of price suppression.*?® The cost of potassium hydroxide, a major raw material input in the
production of TKPP, increased significantly in 2008 and 2009.** Because domestic producers were
unable to increase their prices sufficiently to cover the increased cost of raw materials, the domestic
industry’s ratio of cost of goods sold to net sales was *** percent in January-June 2009, up from ***
percent in January-June 2008.%2

We further find that subject imports are entering at prices that are likely to have a significant
depressing or suppressing effect on domestic prices, and are likely to increase demand for further imports,
in the imminent future. As detailed above, TKPP produced in China and the United States is highly
substitutable. Accordingly, the frequency of subject import underselling during the period examined,
coupled with the likelihood of significantly increased subject import volume, makes it likely that subject
imports will depress or suppress domestic prices in the imminent future. We find further support for this
finding in evidence that the price of potassium hydroxide and the domestic industry’s ratio of cost of
goods sold to net sales both reached their highest level of the period examined in the first half of 2009.*

Thus, we conclude that subject import underselling will likely continue, creating further demand
for subject imports in the U.S. market and likely depressing or suppressing domestic prices to a
significant degree.

C. Likely Impact of the Subject Imports on the Domestic Industry**

The domestic industry performed poorly according to several measures between 2006 and 2008,
although it performed well by other measures. The industry’s performance deteriorated markedly in
interim 2009 as compared to interim 2008.

The domestic industry’s capacity decreased by *** percent between 2006 and 2008, from ***
pounds in 2006 to *** pounds in 2008, and was *** percent lower in interim 2009, at *** pounds, than in
interim 2008, at *** pounds.*®> The domestic industry’s production declined *** percent between 2006
and 2008, falling from *** pounds in 2006 to *** pounds in 2008.*® The downward trend in domestic

409 CR/PR at Tables V-5 & V-6.
410 CR/PR at Tables V-5 & V-6.

“1 CR at VI-11, PR at VI-3; CR/PR at Figure V-1. Due in part to the increasing cost of potassium hydroxide,
raw material costs as a share of the domestic industry’s cost of goods sold increased from *** percent over the 2006-
2008 period to *** percent in the first half of 2009. CR/PR at V-1.

#2 CR/PR at Table VI-4. The industry’s ratio of COGS to net sales increased from *** percent in 2006 to ***
percent in 2007, but then dropped to *** percent in 2008. CR/PR at Table VI-4.

413 See CR/PR at Figure V-1, Table VI-1.

44 Commerce initiated an antidumping duty investigation on certain phosphate salts based on estimated dumping
margins ranging from 33.7 percent to 177.4 percent. 74 Fed. Reg. at 54026.

> CR/PR at Table I11-5.

1 CR/PR at Table I11-5.
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industry production *** between the interim periods, with domestic industry production *** percent
lower in interim 2009, at *** pounds, than in interim 2008, at *** pounds.*’

The domestic industry’s declining rate of capacity utilization reflects similar trends. Although
the domestic industry’s capacity utilization increased, ***, between 2006 and 2008,*® the domestic
industry’s capacity utilization was *** percent lower in interim 2009 than in interim 2008.*° The
domestic industry’s capacity utilization was only *** percent in interim 2009, down from *** percent in
interim 2008, due largely to the fact that production was *** lower in interim 2009 as compared to
interim 2008.%%

The domestic industry’s net sales volume increased from *** pounds in 2006 to *** pounds in
2007, but declined to *** pounds in 2008, a level *** percent lower than that in 2006.*** Its net sales
volume was *** percent lower in interim 2009, at *** pounds, than in interim 2008, at *** pounds.*??

The domestic industry’s U.S. shipments followed a similar trend, increasing from *** pounds in
2006 to *** pounds in 2007 before declining to *** pounds in 2008, a level *** percent lower than that
in 2006.“* The domestic industry’s U.S. shipments were *** percent lower in interim 2009, at ***
pounds, than in interim 2008, at *** pounds.*?* The domestic industry’s share of apparent U.S.
consumption declined throughout the period examined, falling from *** percent in 2006 to *** percent in
2007 to *** percent in 2008.**° It was *** percent in interim 2009, down from *** percent in interim
2008.%%

Domestic industry employment and hours worked decreased irregularly during the period
examined. Domestic industry employment increased from *** production and related workers (“PRWs”)
in 2006 to *** PRWs in 2007, and dropped to *** PRWSs in 2008, and was *** PRWs in interim 2009,
down from *** PRWs in interim 2008.**" Hours worked decreased irregularly during the period,
increasing from *** hours in 2006 to *** hours in 2007, and dropping to *** hours in 2008, and were
*** hours in interim 2009, down from *** hours in interim 2008.*®  Although the domestic industry’s
productivity in pounds produced per hour increased *** from 2006 until 2008, it was *** pounds per
hour in interim 2009, down from *** pounds per hour in interim 2008.%%°

The average unit value of domestic industry shipments increased, as domestic producers were
able to pass at least a portion of their higher costs on to purchasers. The domestic industry’s net sales

“7 CR/PR at Table I11-5.

“8 The domestic industry’s capacity utilization fell from *** percent in 2006 to *** percent in 2007, and
increased to *** percent in 2008. CR/PR at Table I11-5.

41 CR/PR at Table I11-5.
420 CR/PR at Table Il1-5.
421 CR/PR at Table VI-4.
422 CR/PR at Table VI-4.
%28 CR/PR at Table 1V-10.
24 CR/PR at Table 1V-10.
2% CR/PR at Table 1V-14.
4% CR/PR at Table 1V-14.
#7 CR/PR at Table 111-21.
428 CR/PR at Table 111-21.

29 CR/PR at Table 111-21,
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revenues increased even as its net sales volume declined between 2006 and 2008, and sales revenues
declined at a smaller rate than sales volumes between the interim periods. The domestic industry’s net
sales value increased *** percent between 2006 and 2008, from $*** in 2006 to $*** in 2007 and $***
in 2008.* The domestic industry’s net sales value was *** percent lower in interim 2009, at $***, than
in interim 2008, at $***.*** The domestic industry’s operating income declined from $*** in 2006, or
*** percent of net sales, to $*** in 2007, or *** percent of net sales, but increased to $*** in 2008, or
*** percent of net sales.**? Its operating income was $*** in interim 2009, or *** percent of net sales,
down from $*** in interim 2008, or *** percent of net sales.**

The domestic industry’s capital expenditures increased from $*** in 2006 to $*** in 2007, but
declined to $*** in 2008, a level *** percent lower than that in 2006.*** They were *** percent higher in
January-June 2009, at $***, as compared to January-June 2008, at $***.*** The domestic industry’s
research and development expenditures increased between 2006 and 2008, from $*** to $***, but were
*** percent lower in January-June 2009, at $*** than in January-June 2008, at $*** 4%

We find a reasonable indication that the domestic industry is threatened with imminent material
injury by reason of subject imports. The record in the preliminary phase of these investigations indicates
that current adverse trends will likely continue. During the period examined, subject import volume
increased significantly in absolute terms and relative to apparent U.S. consumption and domestic
production. Subject import underselling was pervasive, and there was some evidence of price
suppression. In light of the domestic industry’s declines in performance, and poor operating performance
in interim 2009, we find the domestic industry to be in a vulnerable condition.

The available data concerning subject foreign producers’ substantial excess capacity and export
orientation supports a conclusion that subject import volume and market share will likely continue to
increase at a significant rate in the imminent future. The frequency of subject import underselling,
coupled with the high degree of substitutability of subject imports and the domestic like product and the
importance of price to purchasers, make it likely that significant subject import underselling will continue,
increasing demand for subject imports and depressing or suppressing domestic prices. We find that the
likely increase in subject import volume, coupled with their likely adverse price effects, would likely
worsen the domestic industry’s *** condition, inflicting material injury on the domestic industry in the
imminent future.

We have considered the role of nonsubject imports in the U.S. market and considered the extent
to which any threat of imminent material injury to the domestic industry is attributable to nonsubject
imports. As an initial matter, the record indicates that there is a high degree of substitutability between
subject imports and the domestic like product, on the one hand, and nonsubject imports, on the other.*
Nonsubject imports maintained a presence in the U.S. market throughout the period examined, but

4% CR/PR at Table VI-4.
1 CR/PR at Table VI-4.
2 CR/PR at Table VI-4.
4% CR/PR at Table VI-4.
4% CR/PR at Table VI-9.
5 CR/PR at Table VI-9.
¢ CR/PR at Table VI-9.

“7 CR at 11-25, PR at 11-15; CR/PR at Tables I1-7 & 11-8.
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satisfied a much smaller share of apparent U.S. consumption than the domestic like product or subject
imports, ranging from *** percent to *** percent of apparent U.S. consumption during the period.**

Moreover, subject imports captured significantly more market share from the domestic industry
than nonsubject imports. Between 2006 and 2008, subject imports captured *** percentage points of
market share from the domestic industry, whereas nonsubject imports captured only *** percentage
points.**® Of the *** percentage point reduction in domestic industry market share in interim 2009 as
compared to interim 2008, subject imports captured *** percentage points and nonsubject imports only
*** percentage points.**

Moreover, nonsubject imports were generally priced higher than subject imports and did not
undersell the domestic like product to the same extent. Nonsubject imports were priced higher than
subject imports in 28 of 34 possible comparisons, or 82.4 percent of the time.*** Nonsubject imports were
priced lower than the domestic like product in 30 of 54 comparisons, or 55.6 percent of the time, whereas
subject imports undersold the domestic like product in 10 of 16 comparisons, or 62.5 percent of the
time.**? Thus, any threat of material injury we have found from subject imports cannot be attributed to
nonsubject imports.**

We considered the effects of the raw material shortages in 2008 on domestic TKPP producers and
conclude that we cannot attribute poor industry performance to this factor. Although the domestic
industry’s production, shipments, and sales quantities did decline in 2008, its profitability increased that
year. We observe that the declines in output and shipments accelerated in interim 2009 after the raw
material shortages were resolved.

Finally, we observe that the fact that apparent U.S. consumption for TKPP was substantially
lower in interim 2009 than interim 2008 cannot fully explain the poor domestic industry performance
during that period. The reductions in the domestic industry’s production, shipments, and sales quantities
from interim 2008 to interim 2009 were all greater than the reduction in apparent consumption.**

In sum, the record indicates that there is a causal nexus between subject imports and the threat of
material injury to the domestic industry. We conclude that the likely significant increase in subject
import volume and market share, and the likely significant adverse price effects resulting therefrom, will
imminently cause material injury to the domestic industry. Accordingly, based on the record in the
preliminary phase of these investigations, we find that there is a reasonable indication that the domestic
industry producing TKPP is threatened with material injury by reason of subject imports from China.

% CR/PR at Table 1V-14.

4% CR/PR at Table 1V-14.

40 CR/PR at Table 1V-14.

4! CR/PR at D-3.

2 Compare CR/PR at D-3 with CR/PR at Table V-7.

3 No information on the capacity and export orientation of TKPP producers in nonsubject countries is available
on the record of the preliminary phase of this investigation. CR at VII-14 to VII-16, PR at VII-7 to VII-8. We plan
to investigate further the role of nonsubject imports in the U.S. market in any final phase of this investigation.

444 CR/PR at Table C-4. We will seek to obtain further information in any final phase investigations about the
reasons for the apparent recent declines in U.S. demand for TKPP.
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V. CONCLUSION

For the above reasons, based on the record in the preliminary phase of these investigations, we
find that there is no reasonable indication that an industry in the United States is materially injured or
threatened with material injury by reason of subject imports of STPP from China that are allegedly sold at
less than fair value and subsidized by the Government of China. We also find that there is a reasonable
indication that an industry in the United States is materially injured or threatened with material injury by
reason of imports of MKP from China that are allegedly sold at less than fair value and subsidized by the
Government of China.**> We also find that there is a reasonable indication that an industry in the United
States is threatened with material injury by reason of subject imports of DKP and TKPP from China that
are allegedly sold at less than fair value and subsidized by the Government of China.*®

5 Commissioners Lane, Williamson, and Pinkert find that there is a reasonable indication that an industry in the
United States is materially injured by reason of subject imports of MKP from China that are allegedly sold at less
than fair value, and Chairman Aranoff, Vice Chairman Pearson, and Commissioner Okun find that there is a
reasonable indication that in industry in the United States is threatened with material injury by reason of subject
imports of MKP from China that are allegedly subsidized and sold at less than fair value.

46 Commissioner Lane finds that there is a reasonable indication that an industry in the United States is

materially injured by reason of subject imports of TKPP that are allegedly subsidized and sold at less than fair value.
See her separate views.
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SEPARATE VIEWS OF COMMISSIONER CHARLOTTE R. LANE
REGARDING TKPP

I concur with my colleagues with respect to the applicable conditions of competition pertaining to
the analysis as to whether there is a reasonable indication of material injury or threat of material injury by
reason of subject imports of Tetrapotassium Pyrophosphate (“TKPP”). However, while my colleagues
find a reasonable indication of threat of material injury, | find that the record supports a finding that there
is a reasonable indication of material injury by reason of subject imports of TKPP from China.

1. VVolume of Subject Imports

Subject import volume increased significantly during the full-year period of investigation in
absolute terms and as a share of both apparent U.S. consumption and domestic production. Subject
import volume increased by *** percent between 2006 and 2008, from *** pounds in 2006 to *** pounds
in 2007 and to *** pounds in 2008. Subject import volume was *** pounds in interim 2008 and ***
pounds in interim 2009.

Subject import shipments in the U.S. market followed the same trend. These shipments increased
by *** percent between 2006 and 2008, from *** pounds in 2006 to *** pounds in 2007 and remained
steady at *** pounds in 2008. Subject import shipments were *** pounds in interim 2008 and ***
pounds in interim 2009.?

While apparent U.S. consumption declined between 2006 and 2008, and into 2009, subject
import shipments as a share of apparent U.S. consumption, measured by quantity, increased significantly.
Specifically, the market shares of TKPP from China rose from *** percent in 2006 to *** percent in
2007, and then to *** percent in 2008. They were *** percent in interim 2008 and *** percent in interim
2009." The ratio of subject imports to domestic production also increased significantly over the entire
period: from *** percent in 2006 to *** percent in 2007, then to *** percent in 2008, and was ***
percent in interim 2008 and *** percent in interim 2009.°

Based on the preceding analysis, I find that subject import volume is significant, both in absolute
terms and relative to consumption and production in the United States, and that the increase in subject
import volume and market penetration also was significant.

2. Price Effects of the Subject Imports

The record indica