Certain Ball Bearings and Parts
thereof from Japan and
the United Kingdom

Investigation Nos 731-TA-394-A and 399-A (Second Review) (Second Remand)

Publication 4131 January 2010

U.S. International Trade Commission

7 S

A N
/ / \\

Washington, DC 20436



U.S. International Trade Commission

COMMISSIONERS

Shara L. Aranoff, Chairman
Daniel R. Pearson, Vice Chairman
Deanna Tanner Okun
Charlotte R. Lane
Irving A. Williamson
Dean A. Pinkert

Robert A. Rogowsky
Director of Operations

Staff assigned

Jim McClure, Supervisory Investigator
Catherine DeFilippo, Economist
David Goldfine, Attorney
Neal Reynolds, Attorney

Address all communications to
Secretary to the Commission
United States International Trade Commission
Washington, DC 20436



U.S. International Trade Commission

Washington, DC 20436
www.usitc.gov

Certain Ball Bearings and Parts
thereof from Japan and
the United Kingdom

Investigation Nos 731-TA-394-A and 399-A (Second Review) (Second Remand)

Publication 4131 January 2010







Public Version

Y’IEws OF THE COMMISSION ON REMAND
By decision and order datéd Angust 31, 2009, the U.S. Court 6f International Trade remanded the
~ Commission’s affirmative determinations that revocation of the antidumping duty orders on ball bearings
(“BBs”) from Japan and the United Kingdom would be likely to lead to the continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time.! NSK Corp. v.

United States, Slip Op. 09-91 (Atig. 31, 2009) (hereinafter “NSK IIl").> Upon consideration of the

Court’s remand order, we again determine; that, under section 751(c) of the Tariff Act of 1930, as
amended (“the Act”), revocation of the antidumping duty orders covering BBs from Japan and the United
Kingdom would be likely to lead to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseez;bie time.? |

L BACKGROUND

A. The Commission’s Original Injury Determinations and Its Sunset Review
Determinations

This appeal involves the second sunset reviews of the antidumping duty orders on ball bearings
from France, Germany, Italy, Japan, Singapore, and the United Kingdom. The Department of Commerce

issued those orders in May 1989, after the Commission issued affirmative injury determinations for these

. ! The Commission determinations on appeal were pnblished in Certain Bearings from France,
Germany, Ttaly, Japan, Singapore, and the United Kingdom, Inv. Nos. 731-TA-344, 391-A, 392-A and C,
393-A, 394-A, 396, and 399-A (Second Review), USITC Pub. 3876 (Aug. 2006) and Certain Ball
Bearings and Parts Thereof from Japan and the United Kingdom, Inv. Nos. 731-TA-394-A and -399-A
(Second Review) (Remand), USITC Pub. 4082 (May 2009). In these views, we cite to the public version
of the Commission’s original sunset views and staff report as USITC Pub. 3876 and to the confidential
version of the Commission’s original views as “CD.” We also cite to the public version of the
. Commission’s first remand opinion and staff report as USITC Pub. 4082, to the confidential version of.

the remand determinations as “RCD,” and to the confidential version of the remand staff report as “RSR”
in these views.

2 All citations in these remand views are to the confidential version of the Court’s slip opinion in
NSK TII.

* Commissioner Deanna Tanner Okun did not participate in these reviews during the original
proceeding, and has not participated in these remand proceedings.
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cc.mntries.4 The Commission conducted its first sunset reviews of the orders in June 2000, issuing
affirmative determinatibns for France; Germany, Italy, Japan, Singapore, and the United Kingdom.?
On Jm'le 1, 2005, the Commission instituted 'its second sunset reviews of the ball bearings
~orders.5 Tt issued its final determinations in its second sunset reviews on Angust 31, 2006.”" By
unanimous vote, the Commission deterrninéd that it was appropriate to cumulate the subjeci imports from
France, Germany, Italy, Japan, and the United Kingdom, and that revocation of the antidumping duty
orders on ball bearings from the cumulated countries would likely result in continuation or recurrence of
material injury to the domestic industry within a reasonably foreseeable time.® The Commission
determined that revocation of the Singapore order would nc;t result in continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time.’
B. The Court of International Trade’s First Remand Order in NSK 1
In September 2006, the Japanese and UK. .responde.nts appealed the Commission’s affirmative
detemﬁations for ball bearings from Japan and the United Kingdom to the Court of International Trade.
On September 9, 2008, the Court (per Judge Barzilay) issued its decision in the appeal. NSK Corp. et al.

v. United States, Court No. 06-334, Slip Op. 08-95 (Sept. 9, 2008) (“NSK I"). In NSK I, the Court

affirmed-in-part, and remanded-in-part, the Commission’s sunset determinations for Japan and the United

*  Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts Thereof from the
Federal Republic of Germany et al., Inv. Nos. 303-TA-19 & 20 and 731-TA-~391-399 (Final), USITC

Pub. 2185 (May 1989).

3 Certain Bearings from China et al.., Inv. Nos. AA1921-143, 731-TA-341, 343-345, 391-397 & -
399 (Review), USITC Pub. 3309 (June 2000).

§ 70 Fed. Reg. 31531 (June 1, 2005).
7 71 Ped. Reg. 51850 (Aug. 31, 2006).
8 USITC Pub. 3876 at 36-37.

9 1d, ‘
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Kingdom. }d. Among other things, the Court affirmed the Commission’s findings that the subject
iﬁlports from the cumulated countries were likely to compete with each other and the domestic like
products in the reasonably foreseeable futﬁre, that the volumes of the subject imports were likely to be
significant upon revocation of the orders, that the subject imports were likely to undersell the industry
* significantly to gain market share from the domestic industry, and that the subject imports would likely
have significant adverse effects on prices of the doméstic like product if the orders were revoked. NSK I
at 17-18, 23-38.

Nonetheless, the Court remanded the Commission’s determinations and instructed the
Commission to address three issues. First, relying on the Federal Circuit’s decision in Bratsk Aluminium

Smelter v. United States (“Braisk™),'° the Court concluded that the Commission needed to provide a more

detailed analysis of the role of the non-subject imports in the ball bearings market. See NSK I at 7-14.

After finding that the triggering factors specified in Bratsk were satisfied,'! the Court then appeared to
direct the Commission to specifically analyze “whether non-subject imports have captured or are likely to
capture market share previously held by the subject imports, and whether this level of displacement

makes it unlikely that removal of the orders will lead to a continuation or recurrence of material injury as

. 10 444 F 3d 1369 (Fed. Cir. 2006). In Bratsk, the Federal Circuit held that, in an antidumping
investigation: '

Where commodity products are at issue and fairly traded, price competitive, non-subject imports
are in the market, the Commission must explain why the elimination of subject imports would
benefit the domestic industry instead of resulting in the non-subject imports’ replacement of the
subject imports’ market share without any beneficial impact on domestic producers.

444 F3d at 1373.
U NSKIat12-14.
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a result of subject imports.” Id. at 11."

Second, the Court also instructed the Commission to reconsider its finding that the industry was
vulnerable to the likely effects of subject imports upon revocation of the order, stating that the record
suggested that “global restructuring had the effect of depressing certain economic measures of industry
performance relied upon {by the Commission} to ;:ast the U.S. market as vulnerable.” Id. at 23. The
Court further instructed the Commission to reconsider its diseernible adverse impact analysis for the
United Kingddm, and take into account the “significant rise in non-subject imports and large-scale
restructuring within the ball bearing industry” during the period. Id. at 20.”

C. The Commission’s Reconsideration Request and the Court’s Decision in NSK IT

Nine days after the Court issued NSK 1, the Federal Circuit issued its decision in Mittal Steel

greater certainty than in an investigation whether non-subject imports have replaced or are likely to
replace the subject imports in the U.S. market”) & 11-12 (in cases in which there are a significant volume
of price-competitive, non-subject imports in the market, the Commission “would be obligated to explain
why continuation of the order is warranted given that non-subject imports have replaced or are likely to
replace subject imports as the overriding cause of material injury to the domestic industry.”).

12 See also id. at 10 (in sunset reviews, the Commission “should be able to determine with

In NSK III, the Court has, of course, explained that it did not intend the Commission to perform
the specific “replacement/likely replacement” test-specified in NSK 1. NSK IIT at 12-14 (stating that the
Commission “incorrectly surmised that the court has asked it to conduct a rigid ‘market share
replacement” analysis and consider whether non-subject imports have captured, or are likely to capture,
market share previously held by the subject imports, and whether this level of displacement makes it
unlikely that removal of the orders will lead to continuation or recurrence of material injury as a result of
subject imports.”). Instead, the Court emphasized that ““the only duty {that it} imposed on the
Comumuission {was} to ensure that the subject imports, and not non-subject imports or some other factor,
would be substantially responsible for injury to the domestic industry.”” NSK Il at 13.

13 The Commission instituted its remand proceedings for the sunset reviews for ball bearings
from Japan and the United Kingdom in October 2008. 73 Fed. Reg. 62317 (Oct. 20, 2008). The
Commission reopened the record to obtain certain foreign production, capacity, and shipment
information for non-subject imports in order to address the Court’s instructions concerning non-subject
imports on remand. In reopening the record, the Commission sent questionnaires to 76 foreign producers
and 58 importers of non-subject ball bearings. The Commission did not reopen the record on any other
issue.
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Point Lisas, Ltd. v. United Stétes, 542 F.3d 867 (Fed. Cir. 2008) (“Mittal”). In Mittal, the Federal Circuit

clarified the scope of its “replacement/benefit” statements in Bratsk. It explained that the Bratsk

analysis was “not concerned with whether an antidumping duty order would actually lead to the
elimination of those goods from the market in the future or whether those goods would be replace& by

goods from other sources.”™ Tt further explained that the “focus of the {Bratsk} inquiry is on the cause

of injury in the past, not the prospect of effectiveness in the future.”'

Because of these clarifications by the Federal Circuit; the Commission filed a motion for
reconsideration with the Court of International Trade on October 9, 2008. In its motion, the Commission

| asked the Court to reconsider its holdings in NSK I. The Commission argued that, in Mittal, the Federal

Circuit’s analysis .indicated that the Coml_nission was not expected to assess in a sunset review whether
non-subject impérts had replaced, or were likely to replace, the subject imports after imposition of the
orders.'® Accordingly, the Commission stated, it should not be required to perform such an analysis in
the context of these sunset reviews.

On December 29, 2008, the Court denied the Cormmission’s motion for reconsideration. NSK

Corp. et al. v. United States, Slip Op. 08-145 (“NSK II")."” In denying the motion, the Court stated that,

under Bratsk, Mittal, NSK I and other cases, the Commission had a duty to “ensure that the subject

¥ Mittal, 542 F.3d at 876.
15 Mittal, 542 F.3d at 876.

16 Tn the motion, the Commission asked the Court to stay its remand order until it disposed of the
Commission’s reconsideration request. Defendant-Intervenor The Timken Company (“Timken”) filed a
similar motion for reconsideration and a motion for a stay of the remand proceedings. On October 29,
2008, the Court granted the Commission’s and Timken’s motions to stay the remand proceeding. Asa
result, on November 17, 2008, the Commission stayed its remand proceedings until the Court ruled on
the Commission’s motion for reconsideration. 73 Fed. Reg. 72836 (Dec. 1, 2008).

17" All citations in these second remand views to NSK II are to the Court’s slip opinion.

5
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imports, and not non-subject imports or some other factor, would be substantially responsible for injury
to the domestic industry” if the orders were revoked. NSK II at 13. The Court stated, however, that it is
“egsential to note that the { Commission} is not required to address the causation issue in any particular

way.”” NSK II at 16 (quoting Mittal, 542 F.3d at 878). It also indicated, its decision in NSK I was not

intended to force “the {Commission }to adopt a rigid ‘benefit’ analysis or sacrifice discretion in

determining the likelihood of material injury under 1675a(a).” NSK Il at 4 & 16.

Nonetheless, in NSK 11, the Court did appear to re-affirm its holding that the Commission should
apply a “replacement/likely replacement” analysis on remand, twice stating that, in sunset reviews
involving a commodity product and significant volumeg of price-competitive non-subject 'imports; the
Commission was required to “ ‘consider whether non-subject imports have captured or are likely to
capture market share previously held by the subject imports, and whether this level of displacefnent-
makes it unlikely that removal of the orders will lead to a continuation or recurrence of material injury as
a result of subject imports.” ” NSK II at 3-4 & 26-27 (quoting NSK I, 577 F.Supp.Zci at 1333).18

D. The Commission’s Remand Determination

After the Court denied the Commission’s motion for reconsideration, we resumed.our remand

proceeding on February 5, 2009.”* We issued our remand determination on May 4, .2009', and again

unanimously determined that revocation of the subject orders on ball bearings from France, Gennany,

'8 Relying on these statements and the fact that the Court denied the Commission’s
reconsideration request, we concluded that we were still required to perform the “replacement/likely
replacement” analysis specified in NSK I. We therefore performed that analysis in our first remand
determination, believing that we were complying in good faith with the specific instructions of the Court
on this issue when preparing our earlier remand determination.

19 74 Fed. Reg. 6173 (Feb. 5, 2009). The Commission prepared a staff report summarizing the
results of its remand investigation and permitted the parties to comment on the new information obtained
on remand concerning the non-subject imports. See generally Remand Staff Report (“RSR”) at I-1 et

seq.



Public Version

Ttaly, Japan, and the United Kingdom would likely result in continuzation or recurrence of material injury
to the industry within a reasonably foreseeable ﬁ_me.”

In that réma.nd determination, we addressed the three issues remanded by the Court. Relying on
what we believed was the Court’s instruction to perform a “repléceniehﬂlikely replacement” analys‘is. for
th;: non-subject imports, we analyzed whether the non-subject imports héd replaced the cumulated
subjebt imports during the POR, and whether they were likely to replace the subject imports upon
revocation of the orders 2! We concluded that the non-subject imports had not fully or mostly replaced
the subject imports since the issuance of the original orders, and were not likely to do so if the orders
were revoked.? We also found that, even with significant volume of non-subject imports in the market,
the subject imports would be likely to enter into the market in significant volumes, and wouid likely
engage in significant underselling of the domestic like products once the orders were revoked. We
further found that the increased volumes of lower-priced subject imports would cause significant price
competition among the domestic, subject and non-subject merchandise, and that this price competition
among the domestic, subject and non-subject suppliers in the market would further erode the condition of
an already-vulnerable domestic industry.?

With respect to the industry’s condition, we concluded that the industry’s apparent restructuring
efforts during the period had not resulted in a stronger or more efficient industry, noting that almost all

indicia of the industry’s condition had fallen considerably during the period of review.?* With respect to

% Ball Bearings from Japan aﬁd the United Kingdom, 731-TA-394A & 399A, (Second Review)
(Remand), USITC Pub. 4082 (May 2009).

2 1d. at 37-42.
2 g

2 Id. at 41-42.
2 1d. at 31-35.
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its determination to cumulz;te the imports from the United Kingdom, we determined that UK suﬁject
imports would likely have a discernible advérse impact on the domestic industry upon revocation on an
increasingly vulnerable indust;y, notwithstanding the large presence of non-subject imports in the
market.® Accordingly, we again determined that revocation of the orders on the Japanese and U.K.
subject imports would likely result in the continuation or recurrence of material injury to the domestic
industry.
E. - The Court’s Decision in NSK III

On August 31, 2009, the Courtl issued its decision in NSK TII. In NSK III, the Court concluded
that we had not meaningfully responded to the Court’s remand instructions; Accordingly, the Court
remanded all three issues addressed on remand for further analysis. With respect to our analysis of non-
subject imports, the Colurt'stated that we incorrectly surmised thét we were required to perform the rigid

“replacement/likely replacement” analysis set forth in NSK I. NSK II at 14. Because we mistakenly

applied this test, the Court found that we failed to thoroughly analyze whether, “in light of the significant
presence of noﬁ-subject imports, the subject imports are more than a mere tangential factor in the
material injury to the domestic industry that is likely to continue or recur in the absence of the

antidumping duty order.” NSK III at 10-19 & 29. The Court therefore instructed us to perform a more

thorough analysis of this issue on remand.

- The Court also.concluded that we had not thoroughly analyzed all aspects of the record relating

to our finding that the industry was in a vulnerable condition. NSK I at 21-25 & 30. As a resul, it has
instructed us to perform a more detailed assessment of the industry’é condition during the period of

review, emphasizing that we should re-evaluate the record evidence relating to reasons underlying the

2 [d, at 21-26.
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industry’s restructuring efforts during the period of review. NSK 10T at 26-28. Finally, the Court
concluded that we had not adequately explained our discernible adverse impact analysis for the United
I(irtgdom. The Court added that, on remand, we must more thoroughly explain our thinking on this
issue, taking into account the industry’s restructuring efforts during the period of review and the large

vohumes of non-subject imports currently in the market. NSK III at 21-26.

ﬁ. REVOCATION OF THE ANTIDUMPING DUTY ORDERS ON BALL
BEARINGS FROM JAPAN AND THE UNITED KINGDOM IS LIKELY TO
LEAD TO CONTINUATION OR RECURRENCE OF MATERIAL INJURY
WITHIN A REASONABLY FORESEEABLE TIME
We have reviewed the original record of this proceeding, the evidence obtained on remand, the
Court’s remand instructions, and the comments of the parties relating to the Court’s remand instructions.
Having done 5o, we again determine that revocation of the orders on ball bearings from Japan and the
" United Kin;gdom would likely result in the recurrence of material injury to an industry in the United
States within a reasonably foreseeable time. We discuss our reasons for this determination below. In
doing so, we have attempted to provide a thorough response to the Court’s concerns, as specified in NSK
L
A.-  The Domestic Like Product and the Domestic Industry
As an initial matter, we have reviewed the Commission’s prior findings concerning the domestic
like product and the domestic industry in these reviéws, and adopt them in their entirety here.”
Accordingly, we again determine that the domestic like product includes all ball bearings, as defined

within the scope of the order and that the industry consists of all domestic producers of ball bearings.”

In this regard, we note that neither the Japanese nor the United Kingdom plaintiffs challenged the

% See USITC Pub. No. 3876 at 5-13; CD at 5-13; see also RCDrat 28.
7 See USTTC Pub. No. 3876 at 5-13; CD at 5-13.

9



Public Version

Commission’s domestic like product or domestic industry findings on appeal *®
B. Conditions of Competitio'n'

We have also reviewed the Commission’s prior findings concerning conditions of competition in
the United States market for ball bearings during the period of review. In its original determinations, the
Commission found that the ball bearings market was not characterized by a regular and measurable
business cycle and that the industry included a number of production facilities owned by large
multinational ﬁrms. The Commission also found that the industry had restructured and consolidated its
operations since the first reviews; in particular, the.record showed that some producers relocated
facilities overseas, some c’loéed production facilities or Iines; and two producers added domestic'
production lines to produce more customize& bearings.?

The Commission further found that the capacity, production, shipmenf levels and market share
of the domestic industry declined considerably during its second period of review.*® Finally, the
Commission found that the subject and domestic ball bearings were substitutable and that, while bearings
are often described as “custom” or “standard” bearings, there was no clear dividing line betweép the two
categories.”> We adoi)t the Commission’s findings in their entirety here,”” except to the extent that we
supplement and revise them in this opinion.

In NSK I, the Court affirmed several of the Commission’s findings relating to conditions of

28 We also incorporate the Commission’s previous discussion of the background information for
these reviews and the legal standards governing its sunset review analysis. See USITC Pub. No. 3876 at
5-15; CD at 5-14. o

# USITC Pub. 3876 at 39-40; CD at 54-57.

30 USITC Pub. 3876 at 40, CD at 57-59.

31 USITC Pub. 3876 at 41-42 & 46; CD at 58-60 & 67.

32 See USITC Pub. 3876 at 38-42, CD at 54-61; see also RCD at 41-42.

10
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competition in the ball bearings market.™ In particular, the Court affirmed that the Commission
reasonébly énalyzed the impact of subject imports on the industry as a whole, rather than on certain
aspects of the industry’s operations. In doing so, the Court noted that it is “well-settled that the ITC
bears no obligation to perform a market segmentation analysis.”>*

The Court also affirmed the Commission’s finding that there was a significant degree of
substitutability between domesﬁcally produced bearings and subject impérts.” In this regard, the Court
noted that a “clear majority of respondent purchasers and importers reported that subject bearings were
inte?changeable with the domestic like product.” The Court also confirmed that the record established
that the “United States remains an attractive market for subject produceis of ball bearings,” that the
record indicates “there is an incentive to shift available capacity to capture U.S. sales” as a result of the
fact that “higher prices {are} available in the U.S. market as compared to other foreign markets,” and that

“price is an essential factor in purchase decisions.”’

The Court also agreed with the Commission’s
finding that demand for ball bearings was not expected to increase significantly within the foreseeable
future.®

Finally, the Court confifmed that it was appropriate for the Commission to rely primarily on

value-based measures when assessing the volumes of the subject imports, stating that the Commission

prefers value-based measures for this purpose due to the “wide variety of ball bearings” within the scope

3 N_S_I_(__I_ at 21-27.

3 NSK I at 23-25.

35 NSKTat25.

36 NSK Iat25&27.

7 NSK I at 32-33 & 34-35.
® NSKIat38.

11
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" of the review. ® The Court stated that “case law confirms that the {Commission} may assign more
weight to value versus quantity in administeriné reviews under the a.nfidumping statutes.”*®

‘We have taken these conditions of competition, and others, into account when'analyzing the
discernible adverse impact of the subject imports from the United Kingdom,' the vulnerability of the
industry, and the role of non-subject imports in the market. '
| C. Cumulation |

Consistent with the Court’s remand instructions, we have also reviewed the Commission’s prior
findings concerning the cumulation of the subject imports of ball bearings from the United Kingdom with
the subject imports from France, Germany, Italy, and Japan. In its original determinations, the
Commission determined that the subject imports from each of the five countries at issue, including the
United Kingdom, were likely to have a discernible adverse impact on thé industry if the orders were
revoked. The Commission found, aipong other things, that subject imports from all five countries had
remained in the market throughout the period of review, that the subject producers in these countries
were export-oriented, that the subjéct producefs had sufficient available capacity to ship additional
volumes to the United States upon revocation, and that the five countries were some of the largest
exporters of ball bearings in the world."

The Commission also found that there would likely be a reasonable overlap of competition
between the subject imports from these countries and the domestic like product, finding that the subject

imports and the domestic like product were likely to be fungible for one another, were likely to move in

3 NSK I at 19 (citing American Bearings Manufacturers Association v. United States, 28 CIT
'1698, 1705; 350 F. Supp: 2d 1100, 1108-10 (2004).

0 NSKIat19.
41 USITC Pub. 3876 at 27-34; CD at 33-48.

12
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the same channels of distribution, and were likely to compete simultaneously in the same geographic
markets if the orders were revoked.” Because the Commission did not find that the subject imports from
the five countries were iikely to compete under different conditions of competition in the U.S. market, it
exercised its discretion to cumulate the imports from the five countries.” We adopt the Commission’s
prior findings on these issues in their entirety here, except to the extent that we supplement and revise
them below.*

In NSK I, the Court affirmed many of the findings underlying our decision to cumulate the
subject ball bearings from the United Kingdom with the gubject imports from France, Germany, Italy,

and Japan.® For example, in NSK I, the Court affirmed the Commission’s finding that the subject

imports from the United Kingdom were likely to have a reasonable competitive overlap with the
domestic like product and the other subject imports, noting that the overwhel@g majority of purchasers
reported that UK. subject imports were “always” or “frequently” interchangeable with the domestic like
product, and with subject imports from France, Germany, Italy, and Japan.*

| The Court also affirmed several Commission findings s.ullnporting its conclusion that the subject
imports from the United Kingdom were not likely to have no &ist:ernible adverse impact on the industry .
upon revocation.” For example, the Court found that the Commission “reasonably found that U.K.

producers maintain a significant share of the U.S. market,” stating that the record showed that the

# USITC Pub. 3876 at 34-36; CD at 48-52.

# USITC Pub. 3876 at 36-37; CD at 51-54.

“ See USITC Pub. 3876 at 25-37; CD at 34-54; USITC Pub. 4082 at 18-26; RCD at 28-42.
% NSK I at 17-19.

4 NSK Iat 17-18.

7 NSKIat 19.

13
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“subject imports from the United Kingdom have remained steady in texms of value throughout the review
period.”*® Similarly, the Court affirmed the Commission’s finding that producers in the United Kingdom
were “highly export-oriented,” noting that the record indicated there had been a “large percentage
increase in [the U.K.’s] exports over the review period” and that the United Kingdom was “the ***
exporter of ball bearings” during the period. * |

Moreover, although the Court questioned the Commission’s finding that the United Kingdom had
sufficient excess capacity to ship bearings in discernible volumes to the United States upon revocation of
the' U.K. order, the Court specifically stated that, as ‘long as the industcy was in a vulnerable state, “jt
seems that any increase in the subject imports would likely have an adverse impact” on the industry.® -
The Court also specifically acknowledged that, if the U.K. producers had sufficient capacity to ship
approximately $##* worth of ball beaﬁngs to the U.S. market, as the domestic producer Timken argued,
“{t}his would likely constitute a discernible level of subject imports” because it exceeded the amount of -
the domestic industry’s operating income in 20055

As instructed by the Court, we have again reviewed the record evidence on these issues,
including the record evidence relating to the likely discernible adverse impact of the subject imports from
the United Kingdom on the industry. Having done so, we again determine: (i) that there is likely tobea
reasonable overlap of competition between the subject imports of ball bearings from France, Germany,
Ttaly, J apan,land the United Kingdorﬁ and the domestic like product; (ii) that the subject imports of ball

beariugé from France, Germany, Italy, Japan, and the United Kingdom are not likely tohaveno

% NSKIat19.
9 _Hﬁ]_g_]_ﬁat‘ 19.
% NSK I at 20 (emphasis in original).
31 NSK I at 20.

14
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discernible impact on the in‘dustry if the orders are revoked; and (iii) that condition's of competition do
not warrant a decision not to exerciée our discretion to cumulate these countries in.this sunset review.>2
As a result, we exercise our discretion to cumulate the subject imports from France, Germany, Ifaly,
Japan, and the United Kingdom for purposes of our analysis in these reviews.” We discuss thése issues
below.

1. The Court’s Remand Instructions in NSK ITI

In NSK III, the Court again remanded our finding that the subject imports of ball bearings from

the Unitéd Kingdom were likely to have a discernible adverse impact on the domestic industry if the UK.
order were to be revoked. NSK IIT at 19-25. The Court explained that we erred in finding that the
industry was in a vulnerable condition and therefore susceptible to the likely discernible adverse impact
of UK. imports. Id. at 21-25. Specifically, the Court found that we mistakenly attributed the significant

declines in the industry’s capacity, production, and shipments over the period of review to the effects of

" subject import competition. According to the Court, the record could be read to show that the reported

capacity and production declines were generally due to factors other than the subject imports. Id. at 22-
23, The Court asked us to address the facts relating to this issue more thoroughly on remand.
The Court also found that we did not reasonably explain our finding that the significant declines

in the industry’s production and shipment levels were not fully attributable to the declines in the

52 See USITC Pub. 3876 at 25-37; CD at 34-54; USITC Pub. 4082 at 18-26; RCD at 28-42.

5 Tn this regard, we have also reviewed and adopted the Commission’s prior determination that
the subject imports from Singapore should not be cumulated with the other subject imports. USITC Pub.
3876 at 31-33 & 36-37; CD at 44-47 & 52-54; USITC Pub. 4082 at 18, n.121, RCD at 29, n.121.
Commissioner Lane reaffirms her prior decision to exercise her discretion to cumulate the subject
imports from Singapore with the other subject imports, but otherwise joins the discussion in the
remainder of these remand views. She notes that the inclusion of the Singapore imports in her analysis
does not significantly affect her analysis in these remand views.

15
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industry’s capacity during the period of review. NSK I at 23. In our remand determination, we
explained that declines in the industry’s production and shipment levels could not be fully attributable to
the industry’s restructuring efforts because the declines in the industry’s 'production and shipment
significantly outpaced the declines in the industry’s capacity levels over the period of review.® The
Court rejected this conclusion, stating that we failed to “answer{ } the {court’s} concern regarding the
effect of restructuring within the ball bearing ipdustry, or why the period from 2000 to 2005 {was} the
best time frame in which the agency must Jook to alleviate the court’s concerns.” Id. at 24.

The Court then noted that we had found thét the industry’s restructuring efforts had not improved
" the health of the industry. NSK I at 24-25. The Court ackndbwledged that we had performed a
“thorongh analysis” of the industry’s profitability levels, cost structure, capacity utilization rates, net -

sales revenues, and market share levels in reaching this conclusion. NSK IIT at 24-25. The Court found,

however, that we had failed to explain “‘whether the potential volumes of U.K. exports . . . are likely to
have an adverse impact on the domestic industry if the order is removed.”” Id. at 24 (citing NSK I, 577 F.
Supp. 2d at 1338). In this regard, the Court stated, the fact that “restructuring did not improve the health
of the domestic market cioes not necessarily mean that the potential volumes of U.K. exports will have a |
likely discernible {adverse} impact if the antidumping order is removed.” Id. at 24-25.

Finally, the Court found that we did not adequately explain our finding that tﬁe large volumes of
non-subject imports were not likely to minimize the discernible adverse impact of the subject UK.
imports on the industry upon revocation of the U.K. order. NSK III at 25-26. The Court found the
.Commission did not explain “why that fact {was} inconsequential to its analysis.” Id. at 25. The Court -

concluded that the fact “that the discernible adverse impact standard presents a ‘relatively low threshold’

3 USITC Pub. 4082 at 32, RCD at 51.
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does not license the ITC to act arbitrarily, nor does it absolve the agency from its duty to address an
important aspect of the problem.”' Id. at 26. In this regard, the Court also observed that the Commission
had “not explain{ed} how the subjéct imports from the United Kingdom are well suited to begin pricing
their products more aggressively in the market to recover market share once the order is revoked.” ld. at
26. |

2. The Parties’ Arguments

Respondents’ arguments. In their comments to the Commission on the Court’s remand
instructions, NSK Corporation, NSK Ltd. and NSK Europe Ltd. (“NSK”) state that the domestic industrsf
undertook extensive restructuring during the period of review in an effort “to rationalize production
capacities and remain competitive vis-a-vis imports from non-subject countries.”® Although these
structural changes necessarily lowered certain performance indicators, NSK argues that the industry was
“not in a weakened condition at the end of the review period but was considerably stronger.”* NSK
claims that, “in the latter years of the review period — when much of the {‘industry’s} restructuring had
been completed ~ *#+%7 and that the industry’s net sales values, gross profits, operating income, and
capital expenditures **¥* ét the end of the POR.®

NSK argues that the reductions in the industry’s capacity, production and sales levels are “totally

vnrelated to the subject imports, particularly those from the United Kingdom.”® NSK states that only

35 NSK Second Remand Comments at 14,
% 1d. |
571d. at?o.

% 1d. at 9-10.

3 Id. at 3.
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.one of 20 firms reporting declines in capacity attributed the declines to the subject imports, and that the
three firms reporting the largest decreases in capacity stated that the reductions were primarily due to
reasons other than the subject countries, including competition from non-subject imports.'60 NSK also
argues that the industry’s Oper'ating results were skewed by poor data for three firms, #**¢ and that, aside
from these three éompanies, the industry generally did well during the period of review.? NSK asserts
that the Commission should exclude these three companies from its vulnerability e_malysis, stating that
*#¥ poor financial performance was due to the poor performance of the automotive industry during the
period,® that ***°s poor performance was the result of *** during the period, and that *** reported it
was expecting to turn a profit in 2008, three years after the end of the period.*

Finally, NSX asserts that the subject imports are erlyl to have no discernible adverse impact on
the industry,% given the significant risé¢ in nonsubject hﬁports during the period of review.% NSK notes
that the non-subject imports have outpaced subject imports in gaining market share since the original
investigations, and that hon~subject producers have greater excess capacity than subject producers in the .
United Kingdom.”” NSK argues that the U.X. producers “have been compelled by competition from

BBs from non-subject countries to restructure their production facilities in a manner that now constrains

© 1d. at 3-4.

6 1d. at 10.

€ 1d. at 10-11.

8 1d. at 11-12.

 1d. at 12-13.
65 1d. at 6-9.

% Id. at 6-7.

 1d. at 6.
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their ability to ship BBs to the United States.”® NSK adds that the U.K. producers *** did not ship any
BBs to the US during the POR, and have nb plans to do so in the forgse’eable future, and that the U.K.
producer *** states that it is now largely incapable of manufacturing BBs for the US market.®®
According to NSK, the U.K. producers have no available capacity fo ship to the U.S. market, and are
unlikely to be able to ship additional exports‘to the United States, given “that the breadth and level of
non—éubject imports to the United States forms an impenetrable barﬁer against U.K. imports.”™
Tiﬁken "s arguments. The domestic producer Timken argues that the industry is vulnerable to the

likely injuriéus effects of the subject imports, including the U.K. imports, upon revocation of the orders.
Timken points out that, despite the Court’s conclusions to the contrary, the Commission did not find on
remand that the domestic industry’s production and capacity declines were due solely or primarily to
subject import competition.‘ Moreover, Timken points out, the Commission is not under any statutory
obligation to make such a ﬁnc{ing.”

- Timken also emphasizes the fact that the domestic industry’s major performance indicators were |
significantly worse at the end of the second period of review than during the original POI, when the

industry was actually found to be suffering material injury.” Timken points out that the domestic

industry’s capacity, production, shipments, sales, gross profits and bperating income levels all fell at a

¢ 1d. at 6.
® Id. at 7-8.
 Id. at 8.
'™ Timken's Second Remand Comments at 11-12.
2 1d. at 12-14.
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higher rate during the period of review than during the original investigations.” Given that the industry’s
condition was worse during the POR than during the original investigations, Timken asserts that the
Commission reasonably found that the domestic industry was vulnerable.” Timken also points ont that a
number of industry‘witnesses reported that the domestic industry’s declines in production, capacity, and '
sales were all indicative of the indnstry’s deteriorating and vulnerable condition.”

Timken also contends that the Commission’s finding of discernible adverse impact for U.K.
subject imports was reasonable.” Timken points out that the a'véﬂable capacity in the United Kingdom
was sufficient to permit the U.K. producers to capture an additional $8 million in U.S. market share upon
revocation.” Tt notes that this amount would have exceeded the domestic industry’s operating income in
2005, as the Cou'rt observed in NSK I.”® Timken adds that the subject imports from the United Kingdom
are well-positioned to be priced more aggressively to recover market share once the order is revoked,
notwithstanding the increased market share of non-subject imports.” Timken points out that, during the
period of review, the UK. imports **#% In comparison,' the U.K. subject imports undersold the

domestic like product at margins ranging up to *** percent during the original period

" Id. at 13.

" Id. at 13-14.

75 1d. at 10 & n.4l.
" Id. at 14-15.

7 Id. at 14.

8 Id. at 14.

" Id. at 14-15.

8 Id. at 15.
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of investigation, and at a higher average margin of *#* percent.®!

3. Analysis

We have consideréd the Court’s remand instructions and the relevant record evidence on this
issue, and again determine that the subject imports from the United Kingdom are likely to have a
discernible adverse impact on the domestic industry upon r.evocation of the order covering ball bearings
from the United Kingdom. In doing so, we agree with the Court that the industry was engaged in
significant restructuring during the period of review, that the resulting changes in the industry’s capacity
levels had a depressing effect on the industry’s production, shipment and sales levels, and that these
reductions were not due solely or primarily to the effects of subject import competition. See NSK III at
21-25. Although we acknowledge that the industry has reduced its capacity levels significantly for
reasons that are not primarily reléted to the subject irnports, we find that the industry was in a weakened
state at the end of the period, and therefore vulnerable to the likely discernible adverse effects of subject
imports from the United Kingdom upon revocation of the U.K. order.

We also find that the subject imports from.the United Kingdom are likely to have a discernible
adverse impact.on this weakened industry. In this regard, the record shows that the UK. imports
maintained é stable, non-negligiblé share of the market during the period of review, that the UK.
producers have sufficient capacity to increase their volumes to the United States in a discernibly adverse
manser apon revocation of the U.K. order, and that they are well-suited to increase their shipments to the
United States to a level that would have a discernible adverse impact on the domestic industry. Finally,
we find that the large volumes of the non-subjeét imports in the market at the end of the period would not

be likely to prevent the subject producers in the United Kingdom from increasing their U.S. imports to a

81 _I_(i at 15.
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level that would likely have a discernible adverse effect on the domestic industry on revocation of the
order. We address each of these issues in more detail below, taking into account the Court’s specific

remand instructions in NSK TI1.

a. The Industry Is Vulnerable

Before turning to our analysis of the condition of the industry, we outline the principles .
governing the Commission’s vulnerability anélysis in sunset reviews, because doing so will help place
our analysis in context. Under the sunset provisions of the stafute, the Commission is required to analyze
“whether the industry is vulnerable to material injury if the order is revoked...”® Wﬁen performing this
assessment, the Commission assesses whether the industry is generally in a “weakened state” that renders
it susceptible to the likely injurious effects of subject imports if an order is revoked. Statément of
Administrative Action for the Uruguay Round Amendments Act (“SAA”) at 885;% see also Consolidated
Fibers, Inc. v. Uniteé States, 571 F. Supp. 2d 1355, 1365 (CIT 2008) (holding thét the SAA “instructs the

Commission to consider the weakened condition of the U.S. industry” when assessing the vulnerability of

2 19 U.S.C. § 1675a(a)(1)(C).

8 In this regard, the Statement of Administrative Action (“SAA”) for the sunset provisions of
the statute explains that “{t}he term ‘vulnerable’ relates to susceptibility to material injury by reason of
dumped or subsidized imports. This concept is derived from existing standards for material injury and
threat of material injury.” SAA at 885 (emphasis added). The SAA states further that, “{i}n material
irjury determinations, the Commission considers, in addition to imports, other factors that may be
contributing to overall injury. While these factors, in some cases, may account for the injury to the
domestic industry, they also may demonstrate that an industry is facing difficulties from a variety of
sources and is vulnerable to dumped or subsidized imports.” Id. The SAA adds that, “{i}f the
Commission finds that an industry is vulnerable to injury from subject imports, it may determine that
injury is likely to continue or recur, even if other causes, as well as future imports, are likely to contribute
to future injury. If the Commission finds that the industry is in a weakened state, it should consider
whether the industry will deteriorate further upon revocation of an order . . . {and} whether such a .
weakened state is due to the possible ineffectiveness of the order.” Id. (emphasis added).
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the industry) (emphasis added).3* As the Court of International Trade has explained in the threat context,
the “present relative health of an industry is an important indicator as to the imminence of material
injury. A bealthy industry can better withstand competition from future imports than. one that is
functioning close to a state of material injury.”®

Furthermdre, if an industry is found to be vulnerable, the Commission is not required to
determine that the industry’s vulnerability was caused by the subject imports.®® Although the
Commission must ultimately assess whether material injury due to subject imports is likely to continue or
recur in the reasonably foreseeable future,” the statute prov'ides that the Comrnission may find an

industry to be in a vulnerable condition even if that “yulnerability may be caused by factors other than

subject imports.”88 Thus, as the Court and the Commission have stated,® the Commission can find that

8 See also Siderca, S.A.LC. v. United States, 29 CIT 572, 586, 374 F. Supp. 2d 1285, 1298
(2005) (affirming Commission’s vulnerability finding in sunset review, noting that the domestic industry
was “in many respects even weaker” at the end of the POR compared to the beginning of the POR)
(emphasis added)..

85 Calabrian Corp. v. United States, 16 CIT 342, 354, 794 F. Supp. 377, 387 (CIT 1992) (stating
that a “strong indication ‘of the likelihood’ of material injury to an industry in the near future is its
present state. A robust industry, as indicated by such factors as increasing production, increasing
capacity utilization rates, increasing shipments and strong profits, is less likely to'become materially
injured in the near future than an industry characterized by declining production and negative profit
margins”). Id. at 354, 388. We cite to the Court’s statements on vulnerability in the threat context,
becanse the Commission’s approach to vulnerability in the threat context formed the foundation for
Congress’s requirement that the Commission analyze whether the industry is vulnerable in the sunset
context. SAA at 885 (the vulnerability “concept is derived from existing standards for material injury
- and threat of material injury”). In this regard, in the threat context, as in the sunset area, the Comrmission
analyzes the current condition of the industry in order to determine whether the industry is likely to be
more susceptible to the “probable future impact of imports.” SAA at 8835.

8 See SAA at 885; Consolidated Fibers, 571 F. Supp. 2d at 1364-65.
8 See, e.g., NSK I at 8-9.

8 Consolidated Fibers, 571 F. Supp. 2d at 1365; see also SAA at 885 (“{i}n material injury
determinations, the Commission considers, in addition to imports, other factors that may be contributing
to overall injury. - While these factors, in some cases, may account for the injury to the domestic
industry, they also-may demonstrate that the industry is facing difficulties from a variety of sources and is
vulnerable to durnped or subsidized imports™). In Consolidated Fibers, the Court added that, under the
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the industry has been made vulnerable by factors having nothing to do with the subject imports, inciuding
factors such as demand changes, changes in consumer prefe;ences, competition from non-subject
imports, or management decisions that adversely affect the condition of the industry.®

The Commission is required to assess whether the industry is currently in a vulnerable condition.
19US.C. § i675a(a)(1)(C) (the Commission must consider “whether the industry is vulnerable to
material injury if the order is revoked™); Usinor v. United States, 26 CIT 767, 789 (2002) (stating that the

Commission has a “statutnfy duty to carefully assess current trends and competitive conditions in

gauging {the} vulnerability” of the industry); Nippon Steel Corp. v. United States, 301 F. Supp. 1355,

statute,

The Commission’s task is therefore to determine whether revocation of the antidumping
duty orders would likely result in the recurrence or continuation of material injury by
reason of the subject imports within a reasonably foreseeable time, not to determine
whether the subject imports significantly contributed to the decline of the domestic
industry during the POR. Because the antidumping duty orders under review imposed
duties on subject imports equal to dumping margins over the POR, the existence of the
orders generally makes it less likely that subject imports would be the source of any
domestic industry vulnerability during the POR. See 19 U.S.C. 1673. Thus, the
Commission appropriately factored the domestic industry's vulnerability into its analysis -
of the likely impact of revocation in these reviews.

571 F. Supp. 2d at 1365 (emphasis added).

8" Consolidated Fibers, 571 F. Supp. 2d at 1365; Certain Polyester Staple Fiber from Korea and
Taiwan, Inv. Nos. 731-TA-825-826 (Review), USITC Pub. 3843 at 31 (March 2006); Certain Preserved
Mushrooms from Chile. China, India, and Indonesia, Inv. Nos. 731-TA-776-779 (Review), USITC Pub.
3731 at 32 (October 2004).

% E.g., NEC Corp. v Commerce, 23 CIT 987, 989-991 & 998-99, 83 F. Supp. 2d 1339, 1342-43
& 1350 (CIT 1999) (finding that, as part of its threat analysis, the Commission reasonably found that
declining government demand for supercomputers and competition from non-vector supercomputers
rendered the industry vulnerable to future injury from the subject imports); Asociacion de Productores de
‘Salmon y Trucha v. United States Int’] Trade Comm’n, 26 CIT 29, 43-44, 180 F. Supp. 2d 1360, 1375
(CIT 2002) (Commissioner reasonably concluded, in threat analysis, that demand shifts due to consurer
preferences rendered industry vulnerable to likely effects of subject imports).
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1383 (CIT 2003) (explaining that the Commission “properly considered . . . whether the domestic
industry was currently in a vulnerable éondition.”) (emphasis added). As a result, the Commission has
typically focused on the most recent data since the previous investigation or review concerning the
industry’s condition iﬁ a sunset review, which in this case covers 2000 to 2005.”* By déing so, the
Commission is able to ensure that it examines what is generally the most probative data on the current
state of the industry. This is why the Commission focused its assessment of the industry’s vulnerability
on data primarily from the second period of review rather than the entire period after imposition of the
orders in 1989.%2 %

With these principles in mind, we. have re-examined the record evidence relating to the industry’s
restructuring efforts and its impact on the indus;try’s overall condition during the period of review,*
taking into account the Court’s instructions in NSK IIL.*>  As instructed by the Court, wé—fxave

1

considered whether the industry’s restructuring efforts “bad the effect of depressing certain economic

ol B.g., Cut-to-Length Carbon Steel Plate from China, Russia, and Ukraine, Inv. Nos. 731-TA-
753, 754, & 756 (Second Review), USITC Pub. 4103 at 31-33 (Oct. 2009); Pure and Alloy Magnesium

from Canada and Pure Magnesium from China, Inv. Nos. 701-TA-309-A-B and 731-TA-696 (Second .
Review), USITC Pub. 3859 at 58 (July 2006).

92 We also focused on the data relating to the industry’s condition for the second period of
review because NSK had argued that the industry’s restructuring efforts had been primarily effectuated
during the second period of review. See USITC Pub. 4082 at 29-30; RCD at 46-47. In this remand, we
have assessed whether the changes in the industry’s condition since the original period of investigation
show that the industry is in a weaker condition now than it was in the original period of investigation,
because the Court suggested in its remand instructions that the Commission do so. NSK IIT at 16 & 24.

% We would note that, in our original remand opinion, we did not focus solely on the data
showing the industry’s condition during the second period of review, but also compared many key indicia
of the industry’s condition (such as it profitability levels and capacity utilization rates) to those found
during the original period of investigation. USITC Pub. 4082 at 33-34; RCD at 52-53.

% The period of review in this remand determination covers the penod 2000 to 2005. The first
period of review covers the period 1997 to 1998. The ongmal investigation covers the period 1985 to
1987. CR at Table BB-I-1.

%5 See NSK IIT at 21-24 & 26-28.
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indicators” of the industry’s condition during the period, and whether the declines in these indicators
actually indicate that “the domestic industry {was} vulnerable to increased volumes of subject imports or
simply responding to other market forces.” NSK III at 28. Consistent with the Court’s instructions, we
have also re-examined the ‘evidence relating to the industry’s reasons for reducing its capacity levels

during the period of review, and assessed how the industry’s condition has changed since the orders on

the United Kingdom and the other subject countries were first imposed in 1989. NSK IIT at 23-24.
Having done so, we again find that the démestic industry was in a vulnerable condition at the end of the
period of review, and that it was therefore susceptible both to the likely discernible adverse impact of the
subject U.K. imports upon revocaﬁon of the UK. order and to the likely material impact of the
cumu{ated subject iinports.

In coming to these conclusions, we agree with the Court that the industry engaged in a significant
restructuring of its production operations during the period of review.?® In this regard, the record shows
that the industry reduced its overall production capacity from 448.8 million BBs in 2000, the first year of
the period of review, to 338.4 million BBs in 2005, the last year of the period.”” This reduction resulted
in a decline in the industry’s overall capacity level of approxitﬁately 110.4 million ball bearings, thus‘
reﬁresenting an overall decline in the industry’s capacity of 24.6 percent.” Thé Court noted that this
capacity reduction “had the effect of depressing certain economic measures of industry performanpe”
during the period of review, incl.uding such economic measures as the industfy’s production, shipment

and sales quantities.”® As the Court has indicated, we could expect that a reduction in the industry’s

% NSK I at 23, | '

% Confidential Staff Report (“CR”) at Tables BB-I-1 & C-2.
98 I._(_l

% NSK I at 23.
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capacity of 24.6 percent would result in a similar percentage decline in the industry’s production,
shipment and sales levels because, by reducing its capacity, the industry effectively lost some ability to
produce bearings at the levels seen before the reductions were effectuated.

We also agree with the Court that the industry did not reduce its capacity levels during the
second period of re;ziew due primarily or solely to the injurious effects of the subject imports.'®
Although oue producer; e reported that it closed down several of its production lines because of
continued competition from the subject imports,'® the domestic producers who reduced their capacity
levels during the period generally reported that they reduced their capacity for reasons other than subject
import ccun];)et'ition.“’2 For example, of the eight domestic producers that reported shutting down parts of
their prodl;ction capacity during the period of review,'® four, ¥, staﬁed that they shuttered production
lines or facilities in the United States due, in significant part, to competition from non-subject imports.'®

Moreover, two of these producers, ***, reported that the closure was intended to retool their capacity to

produce high-valued, customized

100 See NSK IIT at 22-23.

0L CR at BB-I-55.

102 CR at BB-1-48-55 & Table BB-I-13.
103 CR at Table BB-I-13 (*¥%),

104 CR at BB-I-48 and Table BB-I-13 (¥** reported that it ***); CR at Table-BB-I-13 (***
reported that it *#*); CR at Table-BB-I-13 (*** closed a plant because of “an increase in competition
from inexpensive Chinese imports™); See also *** U.S. Producer Questionnaire at Response to Question
IV-B-19 (##%), :
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bearings.'” Finally, another domestic producer, **¥, reported that it reduced capacity due to the

existence of “excess global capacity.”'% Other producers reported no reasons for the reductions.'”’

-Given this record evidence, we agree with the Court that the industry’s restructuring efforts were

attributable, to a significant degree, to “market forces™ other than the subject imports; NSK III at 28.1%

Nonetheless, while we agree with the Court that the industry’s capacity reductions during the
period were not primarily attributable to the subject imports, and that they could contribute to a
significant apparent depressing effect on the industry’s overall production, shipment and sales quantities

during the period, we do not believe that these findings resolve whether the industry is currently in a

105 CR at Table BB-1-13.
1% CR at Table BB-I-13.
197 CR at Table BB-I-13.

18 Tn this regard, we respectfully note that the Commission did not determine, as the Court
stated in NSK I (at pp. 22-23), that the industry’s capacity reductions during the period of review were
attributable solely or primarily to subject import competition. USITC Pub. 4082 at 31-32; RCD at 49-50,
Instead, in our remand determinations, we specifically examined NSK’s “claims that the industry’s
capacity and production reductions were effectuated primarily to rationalize the industry’s production of
commodity bearings in overseas markets and to focus their domestic operations on higher-value,
customized ball bearings.” Id. We rejected this argument, which was NSK’s primary argument
concerning restructuring in our first rermand proceedings, pointing out that “only two {of the nine
producers reporting capacity declines}, ***, reported in their questionnaires that the closure was
intended to retool their capacity to produce high-valued, customized bearings.” Id.

Moreover, the record showed that the majority of producers shuttering capacity “reported that the
reductions were caused by an inability to meet aggressive import competition in the U.S. market,
reported other reasons for their production reductions, or reported no specific reasons for the
shutdowns.” Id. Given that the industry was continuing to produce significant levels of commodity
bearings, we concluded we could not find that the “industry’s capacity and production reductions were
simply part of an overall industry strategy to locate most of their commodity production operations
overseas,” as NSK argued. Id- Instead, because the record showed that four of the producers with
significant capacity reductions during the period, *** reported that their reductions were due, in part, to
subject or non-subject import competition, we concluded that the “circumstances underlying these shut-
downs suggest that the industry has shut down much of its capacity due in significant part to the fact that
it is unable to compete on price with subject and non-subject imports in the market.” Id. (emphasis
added).
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weakened state that renders it susceptible to the future effects of imports. In this regard, we note, as we
did above, that an industr}’s vulnefability need not be caused by the subject imports at all. Instead, an
industry can be placed in a valnerable condition by factors that have nothing to do wiih the subject
imports, including factors such as non-subject competition or an 'meffective decision by the industry to
restructure its production operations.'®® ‘In this regarci, the issue forus in a sunsét review is whether the
industry is currently in 2 weakened or vulnerable condition that renders it susceptible to likely, or
prospective, injury by reason of the subject imports after revocation of the orders, whatever the cause of
the vulnerability.

Moreover, we agree with the Court’s previous suggestion that an industry’s decisipn to shut
down signiﬁcant_ amounts of production capacity does not necessarily mean that the industry is in a
vulnerable state because the closures may “increasef{ } the efficiency and ﬁfoﬁtability of the industry as a
whole.”™® Tn the absence of evidence establishing an industry’s restructuring efforts have resulted in a
more profitable, efficient and productive industry, however, we have often considered such‘significant
declines in an industry’s capaéity, production, shipment and sales levels to be supportive of a finding that

the industry is in a valnerable condition.!'!

109 SAA at 885; Consolidated Fibers, 5T1F. Supp. 2d at 1365.

0 Nevinnomyskiy Azot v. United States, Court No. 06-0013, 2007 WL 2563571, at *16, 2007 -
Ct. Int’1 Trade LEXIS 135, at *51 (Aug. 28, 2007).

Il See, e.g., Certain Frozen Fish Fillets from Vietnam, 731-TA-1012 (Review), USITC Pub.
4083 at 18-20 (June 2009); Solid Urea from Russia and Ukraine, Inv. Nos. 731-TA-340-E and H (Second
Review) (Remand), USITC Pub. 4059 at 11-15 (Nov. 2007); Brass Sheet and Strip from Brazil, Canada,
France, Germany, Italy, and Japan, USITC Pub. 3842 at 26-27, Inv. Nos. 701-TA-269 and 731-TA-311-
314, 317, and 379 (Second Review) (March 2006). Indeed, the U.S. Court of International Trade has
affirmed the Commission’s reliance on declines in the industry’s capacity, production and shipment
levels as being supportive of a vulnerability finding in other five-year reviews, especially when they are
accompanied by declines in other key indicia of the industry’s conditions, as they are here. See, e.g.,
Nevinnomysskiy Azot v. United States, 565 F.Supp.2d 1357, 1371-72 (CIT 2008); Wieland-Werke AG
v. United States, 525 F.Supp.2d 1353, 1369 (CIT 2007).
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Given this, we have re-examined the record evidence to determine whether the industry’s
restructuring efforts during the period have resulted in a more efficient, profitable, and “stronger”
industry, as NSK claims."? We believe that the evidence on record is clearly to the contrary. That
evidence does not show that the industry was more proﬁtable, stronger, more efficient or more
productive at the end of, the period of review than it was at the beginning of the period. Instead, the
evidence shows that the industry was weaker in many key respects than it was at any point since the
original investigation.

For example, the record does not indicate that the industry has become more productive or
efficient as the result of its restructuring efforts. If it had become more efficient, we would expect that,
at a minimum, th_e industry’s capacity reduction efforts would have helped the industry improve its
capacity utilization rates to the levels seen in 2000, the beginning of the period of review. The industry’s
capacity reductions did not have such an effect, however. Even after the industry’é capacity reductions,
the industry’s capacity utilization rate ih 2005 was 60.2 percent, a level considerably lower than its
capacity utilization rate of 73.1 percent in 2000."® Moreover, the industry’s cai;acity utilization rate of
60.2 percent in 2005 was significantly lower than its capacity utilization rates during the first sunset
reviews, when its capacity utilization rate ranged from 70.1 to 76.1 percent, and during the original

period of investigation, when its capacity utilization rates ranged from 72.8 percent to 76.7 percent."**

12 NSK Second Remand Comments at 12-14.
3 CR at Tables BB-I-1 & C-2.

14 CR at Tables BB-I-1 & C-2. During the original period of investigation, the industry’s
capacity utilization rates were 72.8 percent in 1985, 73.4 percent in 1986, and 76.7 percent in 1987.
During the first period of review, the industry’s capacity utilization rates were 76.1 percent in 1997 and
70.1 percent in 1998, Id.
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Given that the industry’s restructuring efforts have not resulted in a significant improvement in the
industry’-s capacity utilization rates, we cannot conclude that the industry’s restructuring efforts have
resulted in a stronger, more robust or more efficient industry in this respect. Instead, we find that the
overall declines in these rate‘;s since the original period of investigation are oue factor indicating that the
industry is in a weakened condition and therefore susceptible to a discernible adversé impact from the
U.K. imports upon revocation of that order. |

Moreover, the record shows that the industry’s capacity reductions did not improve the industry’s
productivity levels by the end of the period of review. Although the industry’s productivity level
fluctuated somewhat during the period,'” it generally fell from 17.2 bearings per hour in 2000 to 13.5
bearings per hour in 2005, representing a decline of 22.0 percent."'® Moreover, the industry’s
productivity rate of 13.5 bearings per hour in 2005 was considerably lower than the indu;try’s
productivity levels in fhe first sunset review, when the industry’s productivity rate ranged between 18.5
and 19.0 bearings per hour."” In other words, the reductions in the industry’s capacity levels and its
other restructuring efforté did not make the industry more productive as the period progressed. On the
contrary, even with the industry’s restrucmriﬁg efforts, the industry saw its productivity decline
considerably over the period of review.

The industry’s cost structure also deteriorated significantly during the period of review, further

belying NSK’s claim that the industry became stronger, more robust and more efficient as a result of its

U5 The industry’s productivity rate was 17.2 bearings per hour in 2000, 14.6 bearings pér hour in
2001, 15.2 bearings per hour in 2002, 154 bearings per hour in 2003, 15.2 bearings per hour in 2004, and
13.5 bearings per hour in 2005. CR at Tables BB-I-1 & C-2.

116 CR at Tables BB-I-1 & C-2.

17 We note that a comparison of the industry’s productivity levels to those seen in the original
period of investigation is not possible because productivity rates for the original period of investigation
are not available. CR at Table BB-I-1, n.5.
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capacity reductions. Although the industry’s capacity levels and aggregate costs both ‘declined' over the
second period of review,!® the ratio of the industry’s cost of goods sold (“COGS”) to its net sales
revenues increased by 5.1 percentage po;lnts during the period; growing from 834 percent in 2000 to 88.5
percent in 2005."" Moreover, the industry’s COGS to net sales revenues ratio of 88.5 percent in 2005
was significanily higher than in any year of the first period of review or the Commission’s original period
of in's/e;stigsgu:ior}.120 Because this ratio was at a significantly higher level in 2005 than at any point since
the coriginal period of investigation, we find that this too indicates tilaf the industry has become
increasingly susceptible to the negétive effects of price-suppression from additional volumes of dumped
subject import's., including those from the United Kingdom. |

Furthermore, the industry’s restructuring efforts and capacity reductions have not made the
indusi:ry more profitable during the period. On the contrary, the industry’s operating 'inc<')me levels
declined by 94.4 percent during the period, falling from a total of $132.0 million in 2000 to only $7.3
million in 2005." The industry’s operating income margins also fell significantly during the ‘period,
dropping from 6.1 percent in 2000 to 0.4 percent in 2005.'# Similarly, the industry’s gross profits
declined by 39.0 percent during the period, declining from $358.4 million in 2000 to a period low of

$218.6 million in 2005.'% The industry’s gross profit margins also fell, declining from 16.6 percent in

18 The industry’s aggregate costs declined from $1.8 million in 2000 to $1.7 million in 2005.
CR at Tables BB-I-1 & C-2.

19 CR at Tables BB-I-1 & C-2.

20 CR at Tables BB-I-1 & C-2. During the original period of investigation, the industry’s COGS
to net sales ratio ranged between 79.6 and 82.9 percent. Jd. During the first sunset review, the industry’s
COGS to net sales ratio ranged between 82.4 and 82.7 percent. Id.

21 CR at Tables BB-I-1 & C-2. In fact, the industry actually experienced operating losses of
$8.7 million in 2004. Id.

122 CR at Table C-2.
12 (R at Table C-2. r
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2000 to 11.5 percent in 2005.** Thus, the industry’s gross profit and operating margins in 2005 were
considerably worse at the end of the period of review than at the beginning.'® They were, moreover,
considerably lower at the end of the peridd of review than duriﬁg the first sunset review or ;he original
period of investigation.'?® If the industry’s reported capacity reductions and restructuring efforts had
indeed caused it to be stronger and more robust at the end of the period, as NSK claims, then the
industry’s gross profit and operating income margins should have remained relatively stable, or even
improved, over the course of tﬁe second period of review. As can be seen, this is simply not the case.
We also note that the reductions in the industry’s capacity levels during the second period of
review do not explain all of the declines in the industry’s production, shipment, and saleslquantities
during the second period of review. On the contrary, the record shows that the industry’s production,
shipment, and sales guantities all declined at considerably higher rates during the period of review than
the reported declines in the industry’s overall capacity levels. In this regard, the industry’s capacity
levels fell by 24.6 percent during the period of review.™ This decline could reasonably explain a

decline in the industry’s production, shipment, and sales quantities during the period, as the Court

124 R at Table BB-III-8.

1 Moreover, this decline in profits, as well as the declines in the industry’s sales revenues, has
impacted the industry’s ability to reinvest in its operations. In particular, the industry’s capital
expenditures fell from $107.7 million in 2000 to $77.2 million in 2005, a decline of 28.3 percent. CR at
Table C-2.

126 CR at Table BB-I-1. The industry’s operating income of $7.3 million in 2005 was lower
than its operating income during the first period of review, when it ranged between $170.2 million and
$148.1 million, and its operating income during the original period of investigation, when it ranged
between $88.8 million and $126.1 million. Id. The industry’s operating income margin of 0.4 percent in
2005 was lower than its operating income margin in either the first penod of review or the original period
of investigation, when the industry always had an operating iricome margin at or above 6.6 percent. Id.
The industry’s gross profit levels in 2005 were also lower than they were during the first period of
review, or the original period of investigation. Id.

127 R at Table C-2.
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pointed out in NSK I and NSK. ITI. Nonetheless‘, the record shows ﬂiét the industry’s prodaction,
shipﬁxent, and sales quantities all fell at a much faster rate than its capacity levels during the period, \ﬁith
the industry’s production quantities declining by 37.9 percent, its domestic shipment quantities declining
by 41.8 percent, and its net sales quantities declining by 39.1 percent between 2000 and 2005."%
Moreover, because the industry’s production levels fell at a faster pace than did its overall capacity levels
during the period, the industry’s capacity utilization declined from a high of 73.1 percent in 2000 to a
rate of 60.2 percent in 2005."° In light of the fact that the industry’s restructuring efforts did not
account for the significant declines in the industry’s production and shipﬁents, and given that the
industry’s restructuring efforts have not resulted in a more profitable or productive industry, we find that
the declines in the industry’s production and shipment quantities are also a sign that the industry has
become incfeasingly vulnerable during the period, and therefore more susceptible to the likely adverse

effect of subject imports from the United Kingdom.™*

128 CR at Table C-2. The record also shows that the absolute declines in the industry’s
production and domestic shipment quantities outpaced the declines in the industry’s capacity levels
during the period of review. CR at Tables BB-I-1 & C-2. For example, while the industry’s capacity
levels declined by 110.4 million bearings between 2000 and 2005, the induostry’s production quantities
fell by 124.5 million bearings during that period, and its domestic shipment quantities fell by 125.2
million bearings as well. Id. Thus, the industry’s production and shipment declines during the period
outstripped its capacity declines by approximately 15 million bearings between 2000 and 2005. Id.

12 Tt is also worth pointing out that the majority of the industry’s production declines during the
period occurred between 2000 and 2001, when the industry’s production quantities fell by 67.5 million
bearings. CR at Tables BB-I-1 & C-2. During that same period, that is, between 2000 and 2001, the
industry’s production capacity declined by only 22.6 million bearings, again indicating that the industry’s
restructuring and capacity reduction efforts were not the sole, or even primary, driver behind the declines
in the industry’s production levels. Id.

130 We also note that the industry’s production and domestic shipment quantities in 2005 were
both lower than the industry’s production and shipment quantities in 1985, the first year of the
Commission’s original period of investigation, even though the industry’s capacity levels were actually
higher in 2005 than in 1985. CR at Table BB-I-1. Thus, although, the industry could produce more in
2005 than in 1985, it was in fact producing and shipping less product in 2005 than in 1985. Given this,
we find that the industry’s production and shipment quantity data also support our finding that the
industry was in a more vulnerable state at the end of the second period of review than it was at the
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Wenote that the declines in the industry’s net séles revenues also indicate that the indusiry was
in a weakened condition at the end of the second period of review. To the extent that U.S. producers
have actually reduced their capacity levels as a result of shifting their production focus from lower-value,
standardized ball bearings to higher-value, customized ball bearings, we would expect they would
manage that transition in 2 way that would allow them to maintain a reasonably stable stream of revenue.
In particular, we would expect that shifting to higher-value products would allow the industry to maintain
a reasonably consisteﬁt revenue level becanse the U.S. industry’s average unit prices increased over the
. period.”® The industry did not maintain a reasonably stable revenue level, however, with its net sales
values falling by 12.0 percent duriné the pericd of review, declining from $2.2 billion in 2000 to $1.9
billion in 2005.1** Moreover, the industry’s.net sales revenues in 2005 were considerably lower than the
net sales revenues enjoyed by the indus&y during the first period of review.'®® Finally, although the
industry’s net sales revenue increased from 1985 to 2005 (in other words, from the first year of the
original period of investigation to the lést year of the second review period),”** the growth in the

industry’s sales revenues since the original period of investigation failed to keep up with the growth in

beginning of the original period of investigation.

131 The industry’s average unit value for net sales was $5. 92 in 2000 $6.47 in 2001, $6.80 in
2002, $6.85 in 2003, $7.31 in 2004, and $8.64 in 2005. CR at Table C-2. The average unit valnes for the
industry’s U.S. shipments exhibited a similar trend. Id.

132 CR at Tables BB-1 & C-2.

133 CR at Table BB-I-1. The domestic industry’s net sales revenues were *** in 1998, the last
year of the first period of review. The domestic industry’s net sales revenues were $*** in 2005, the last
year of the second period of review. Id.

13 CR at Table BB-I-1. The industry’s net sales revenues increased from $1.5 billion in 1985 to
$1.9 billion in 2005, an increase of 30.7 percent. Id.
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épparent U.S. consumption in the market between 1985 and 2005, indicating that the industry has been
unable to improve its sales revenues to track the growth in demand.136 Given these trends, we ﬁnd. that

_ the industry’s net sales revenues le§els also reflect an industry that remains in a vulnerable position in the
marketplace.

We furtber find that the industry’s market share levels reflect an increasingly vulnerable
industry. As indicate& above, if it were true that the industry were shifting to higher-value, custom
products in the U.S. market, as NSK has claimed, we vwould expect that the industry would have been
able to maintain a reasonably stable market share, in value terms, over the period, because it should have
been able to compensate fér declining sales volumes with higher sales prices in the market for its
customized bearings. Despite an increase in the industry’s average unit v;ﬂues over the period of review,
however, the indu'stry’s market share declined by 4.3 percentage points (in terms of value) over the
period, falling from 67.5 percent in 2000 to 63.2 percent in 2005.”"  Moreover, the industry’s market
share in 2005 remains significantly below the industry’s market share levels dﬁring the first period of
review, when it ranged between 69.9 and 70.5 percent, and the original period of investigation, when it
ranged between 73.4 and 77.3 percent.”*® In other words, in line with the other indicators of the
industry’s condition, the industry’s market share levels show that the industry was smaller and less
competitive at the end of the second period of review than it was at any point since the beginniﬁg of the

" Commission’s original period of investigation.

135 Apparent U.S, consumption grew from $1.7 billion in 1987 to $2.7 billion in 2005, an
increase of 62.8 percent. CR at Table BB-I-1.

136 CR at Table BB-I-1.
37 CR at Tables BB-I-1 & C-2.
138 CR at Tables BB-I-1 & C-2.
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In its remand comments, NSK argues that, as a result of iis restructuring efforts and capacity
reductions, the industry has grown stronger toward the end of the period of review, noting that the |
industry’s capacity, production, and capacity utilization levels all stabilized toward the end of the review
period, and that the industry’s net sales values, gross profits, operating income, and capital expenditures
all increased by the end of the period.” We observe that, although these indicia did stabilize or improve
somewhat in the last year of the period of review, they remained considerably Be]ow the levels the
industry experienced in 2000, the first year of the period.**® Put another way, while the industry may
have experienced some stabilization or modest increases in its net sales, gross profits, operating income,
and capital expenditures in 2004 and 20085, the small increases in these indicia simply did not come close
to offsetting the double-digit decline; in these indicia for the entire POR overall between 2000 and |
2005.""  Accordingly, we do not consider the small improve‘rneuts or stabilization in these indicia
toward the end of the period to signify the industry’s current strength or robustness, as NSK urges.'*

In its remand comments, NSK also argues that the Commission should exclude the financial

results of three domestic producers, ***, from its vulnerability analysis.”® NSK

133 JTEKT Second Remand Comments at 9-10.
140 R at Tables BB-I-1 & C-2.

141 CR at Table C-2. See, e.g., Siderca, S.ALC. v. U.S., 29 CIT 572, 586-587, 374 F. Supp. 2d
1285, 1298-99 (CIT 2005) (affirming Commission’s vulnerability analysis, notwithstanding evidence of
improving industry indicators in the final year of the POR, because the domestic industry was in many
respects “even weaker” at the end of the POR compared to the beginning of the POR).

12 NSK is essentially arguing that we should assume that the worst operating performance for
the industry is past, and that these slight improvements are the start of the industry’s resurgence. These
small recent improvements, however, do not warrant such a conclusion, especially given that the industry.
has seen such temporary improverments in certain of its indicia earlier in the period, but then suffered
declines in those same indicia in subsequent years. CR at Tables BB-I-1 & C-2 (showing, for example,
that the industry’s net shipment values, gross profits, and operating income all improved somewhat
between 2001 and 2002, but then fell considerably afterwards in 2003 through 2005.)

143 NSK Secord Remand Comments at 10-14.
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asserts that the inclusion of these producers in the Commission’s analysis unfairly indicates that the
industry was in a vulnerable condition at the end of the period."* We do not agree that we silould take
such an approach. Under the statute, the Commission is required to assess whether the “industry is
vulnerable to material injury” if the order on the UK. is revoked. 19 U.S.C. §‘1 675a(2)(1)(C) (emphasis
added). Moreover, the industry is defined as the “producers as a whole of a domestic like product.” 19
U.S.C. §1677(4)(A). Thus, as the Court of International Trade has stated, the Commission “must
evaluate the entire industry and include all of the participating producers” as part of its vulnerability
analysis in a sunset review."*> Given the statute and the Court’s holdingé on this iséue, we see no basis

for excluding these three producers from our vulnerability analysis here.'®

14 NSK Second Remand Comments at 11-13.

145 Nevinnomysskiy Azot v. United States, 565 F. Supp. 2d 1357, 1373 (CIT 2008) (citing Cleo
Inc. v. United States, Slip Op. 06-131, 2006 Ct. Intl. Trade LEXIS 143, 2006 WL 2685080, at *16 (Aug.
31, 2006)). ‘

46 Furthermore, we do not find that the circumstances surrounding the operations of these three
companies warrant such treatment. For example, NSK argues that *** “peculiar and unnaturally large
operating losses™ skewed the aggregate industry data for operating income and other indicia. NSK
Remand Comments at 12. *¥* Id. The fact that *¥* was performing poorly in the automotive sector
does not distinguish it from the other companies in the industry that were also experiencing problems in
that sector, such as *#*, Moreover, the record reflects that most domestic producers - whether or not
they were selling BBs in the automotive sector — expenenced overall declines in their operating income
and operating margins during the POR. See, e.g., CR at Table BB-III-9. Similarly, NSK argues that **+
should be excluded from our analysis because it projected that *** NSK Remand Comments at 13-14.
That possibility does not, however, change the fact that the company *** CR at Table BB-TII-9. :
Moreover, although the company did **#, NSK Remand Comments at 13. Furthermore, its projection of
*+% NSK Remand Comments at 13. Finally, NSK’s claim that *** operating losses were a “statistical
incongruity” ignores the fact that *** posted operating losses similar to ***, snggesting that the losses
were not highly unusual for a large domestic producer in the ball bearings market. See e.g., CR at Tables
BB-III-1 & BB-III-9. We would add that declines in a producer’s condition that are related to changes in
demand in the automotive industry are still evidence of its vulnerability, becanse an industry’s
vulnerability can be caused by demand changes.
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Finally, we note that many of NSK’s argumenfs about the vulnerability of the industry are
mistakenly premised on the notion that the industry’s vulnerability needs to be the result of the subject
imp:)rts, either from the United Kingdom (in the case of the Commission’s discernible adverse impact
analysis) or from the cumulated imports (in the case of the Commission’s likely injury analysis)."” As
indicatéd, the Commission need not establish that the industry is in a vulnerable condition due to the
effects of the subject imports;'*® instead, it need only establish that the overall condition of the industry
indicated that it was in a ﬁmerable or weakened position at the end of the period. Given this, NSK’s
focus on thé issue of whether the industry’s weakened condition was causéd by the subject imports is
misplaced.

In sum, we agree with the Court that the indﬁstry did attempt to restrocture its operations by
significantly reducing its production capacity during the period, and that these capacity reductions did
depress the industry’s capacity, production, and shipment, and sales quantities during the period of
review o some extent, We éiso agree that the reductions in the industry’s capacity levels were not
attributable solely or primarily to the injurious effects of subject imports during the period. Nonetheless,
we find that the record shows that, on the whole, the industry was in a weakened condition at the end of
the period, having experienced significant decliﬁes in its profitability, capacity utilization, productivity
levels, and market share during the period. Moreover, the significant declines in the industry’s capacity,

production, and shipment and sales levels did not result in a stronger and more efficient industry, but

147 NSK Second Remand Comments at 3-4.
18 SAA at 885; Consolidated Fibers, 571 F. Supp. 2d at 1364-65.
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rather have caused it to be smaller and weaker than it was in prior periods. Accordingly, we find the
overall declines in these indicia during the period of review are not a sign of the industry’s incipient
health, but are rather a sign of the industry’s weakened condition as a whole.

We therefore find that the industry is in a vulnerable condition that makes it susceptible to both
the likely discernible adverse impacf of the subject imports from the United Kingdom, as well- as the

likely injurious effects of the curulated subject imports overall.

b. The Subject Imports from the United Kingdom Are Not Likely to Have
No Discernible Adverse Impact on the Industry, Even Considering the
Significant Presence of Non-Subject Imports in the Market '

Having found the industry to be in a vulnerable condition, we now turn to the Court’s remand
instructions conceming'our finding that the subject imports from the United Kingdom would be likely to
have a discernible adverse impact on the industry if the U.K. order were revoked.

Under tﬁe sunset provisions of the statute, the Commission may only cumulate the subject
imports from a particular country with other subject imports if those imports are not “likely to have no |
discgmible adverse impact on the domestic industry.” 19 U.S.C. §1675a(a)(7).® As the Commissior;
and the Court of International Trade have stated, “neither the statu'te- nor the {SAA} provides specific

guidance on what factors the Cornmission is to consider in determining that imports ‘are likely to have no

149 The statute also requires the Commission to find that the subject imports are “likely to
compete with each other and with the domestic like products in the United States market” as a condition
for cumulating the subject imports. 19 U.S.C. §1675a(a)(7). . As we have previously indicated, the Court
has already affirmed the Commission’s findings on this issue. NSK I at 17-18. Plaintiffs NSK and
JTEKT have not challenged the Commission’s findings that there are not significant differences between
the conditions of competition for subject imports in the U.S. market that would warrant a decision not to
cumulate the subject imports from France, Germany, Italy, Japan, and the United Kingdom. See USITC
Pub. 3876 at 36.
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discernible adverse impact’ on the domestic industry.”'™ In the absence of such guidance, the
Commission “generally considers the likely volume of the subject imports and the likely impact of those
imports on the domestic industry within a reasonably foreseeable time if the orders are revoked.”"!

As the Court of International Trade has stéted, when the Corﬁmissibn assesses whether there is
likely to be sufficient volumes of imports froxh a subject country to have a discernible adverse impact on
the industry, “even a modest likely volume may satisfy the statutory standard.”** Because an “adverse
impact, or harm, can be discernible but not rise to a level sufficient to cause material injury,”' the Court
has made clear that the Commission may cumulate “imports from various countries that each account
individually for a very small percentage of total market penetration but when combined may cause
material injury.”? |

The Court of International Trade has explained that Congress extended the -discretion to cumulate
to the Commission in sunset reviews to “address the concern that a domestic industry could be injured by

the *hammering effect’ of unfairly traded imports from multiple countries, an effect that could be

obscured if subject import levels were reviewed on a country-by-country basis.”'® As a result, the

t

150 [JSITC Pub. 3876 at 25-26; Wieland Werke AG v. United States, 525 F. Supp. 2d 1353,
1364-65 (CIT 2007); Cosne Acciai Speciali S.P.A. v. United States, Ct. No. 04-00411, Slip Op. 05-122 at
8-9 (Sept. 27, 2005).

151 Id.

152

Cogne Acciai, Slip Op. 05-122 at 9.

153 Coone Acciai, Slip Op. 05-122 at 9; Wieland Werke AG v. United States, 525 F. Supp. 2d at
1364-1365; Usinor Industeel v. Upited States, 27 CIT 1395, 1399 (2003).

13 Cogne Acciai, Slip Op. 05-122 at 9 (emphasis added); Wieland Werke AG v. United States,
525 F. Supp. 2d at 1364-1365; Neenah Foundry v. United States, 25 CIT 702, 708, 155 F. Supp. 2d 766,
771 (2001).

155 Cogne Acciai, Slip Op. 05-122 at 9 (citing Nippon Steel Corp. v. United States, Slip Op. 05-
72 at 18, n. 5 (June 15, 2005) & Neenah Foundry, 25 CIT at 708, 155 F. Supp. 2d at 772); Wieland
Werke, 525 F.Supp. 2d at 1364-65.
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discernible adverse impact standard presents a “relatively low threshold” and “is relatively easy for the
{Commission} to satisfy.”’*® Specifically, thé standard is satisfied as long asi the Cormission finds that
it is “likely that {a producer} could qbtain a discernible amount of {the product in questipn} from
somewhere — such as by exploiting excess capacity, by shifting from domestic and internal production, -or
by shifting from other export markets — and would have some incentive to sell a discernible amount into
the U.S. market.”™

With these principles in mind, we have reconsidered the evidence relating to the likely
~ discernible adverse impact of the subject imports from the United Kingdom, taking into account the

Court’s remand instructions on this issue in NSK ITI. Having reviewed the record evidence obtained in

our investigation and remand proceedings, we find that the subject imports from the United Kingdom are
likely to compete in the market at volumes that are likely to have a discernible adverse impéct on an
increasingly vulnerable industry. As the Court stated in NSK 1, even “thoﬁgh modest levels of UK.
bearings might be diverted to the U.S. market {upon revocation}, it seerns that any increase in subject
imports would likely have an adverse impact” on a very vulnerable industry.'®

Turning to the Court’s instructions cohceming the discernible adverse impact of the UK.

imports, we first find that the subject imports from the United Kingdom are, indeed, “well-suited to begin

pricing their products more aggressively in the market to recover market share once the order is

156 Cogne Acciai, Slip Op. 05-122 at 9; Neenah Foundry, 25 CIT at 708, 155 F. Supp. 2d at 772.

157 Wieland-Werke, 525 F. Supp. 2d at 1364-1365; see also Usinor Beautor, Haironville v.
United States, 28 CIT 1107, 342 F. Supp. 2d 1267, 1285 (Ct. Int’] Trade 2004) (explaining that even a
small increase in subject imports after revocation would not likely be absorbed without discernible

~ injury).

158 NSK I at 20. In this regard, see also Cogne Acciai Speciali, S.P.A. v. United States, 29 CIT
1168, 1184 (2005) (affirming Commission’s discernible adverse impact analysis and explaining that
“other factors such as the vulnerability of the domestic industry” support that analysis); see also Usinor
v. United States, 28 CIT 1107, 1127, 342 F. Supp. 2d 1267, 1285 (Ct. Int’l Trade 2004).
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revoked.” NSK IN at 26. The record shows the U.K. imports are substitutable with both domestic and
non-subject ball bearings. For example, 11 of 14 responding puréhasers, 9 of 13 U.S. producers, and 15
of 22 importers reported that the UK. imports were “always” or “frequently” interchangeable with the
domestic like product.'” Similarly, 4 of 5 purchasers, 7 of 10 U.S. producers, and 9 of 14 importers
reported that the U.K. imports were “always or “frequently” interchangeable with non-subject imports.'®
Given this, the record shows that market participants perceive there to be a high level of subétitutability
among the domestic, subject, and non-subject ball bearings. 6!

Other aspects of the record also show that the UK imports aré well-suited to competé more
aggressively on price with domestic and non-sﬁbject bearings if the order is revoked. For example, even
with the U.K. order in place, the subject imports from the United Kingdom have maintained a consistent
and stable presence in the market during the first and éécond period of review, shipping between $8.2
million and $17.2 million worth of bearings to the United States during both periods.'®® This indicates

that the U.K. producers have maintained the ability to market and sell their BBs effectively in the United
States, and this ability can be used to increase their U.S. imports in the reasonably foreseeable future.

Second, even though their market share has been modest throughout the period, the U.K. imports have

been sold, in custom and standard form, in almost every major end-use category in the OEM and

9 CR at Table BB-TI-4.

160 CR at Table BB-II-4. The record shows that similar majorities of responding U.S. producers
and importers reported that the U.K. imports were “always” or “frequently” substitutable for the
domestic like products and other subject ball bearings. Id.

161 The Court affirmed the Commission’s finding of a significant degree of substitutability
between the subject and domestic bearings in NSK I. NSK 1 at 17-18.

162 CR at Table BB-I-1. The subject imports from the United Kingdom occupied 0.5 percent of
the market in the first sunset review period, and 0.3 or 0.4 percent of the market during the second period
of review. Id. The value of the subject imports from the United Kingdom ranged between $8.1 million
and $11.8 million during the second sunset review period. Id.
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aftermarket segments of the market during the period of review,'6® and were sold in the major sales
channels in the Uﬁited States.'* Finally, as previously noted, the subject U.K. producers were heavily
~ export-oriented at the end of the period of review, with exports representiné 90.9 percent of their total
shipments by the end of the period.'® We find that, taken together, these facts indicate that the subject
producers in the United Kingdom are willing and able to export and sell ball bearing products across the
full range of end use categories in the U.S. market, should the U.K. order be revoked.'®

We also find that thé U.K. imports are not only well-suited to enter the market in discernible
volumes, but that they are likely to do so if the order is revoked. In this regard, the UK. industr).l has
sufficient capacity to increase its éxports to the United States to discernible levels should the U.K. order

be revoked. While the industry in the United Kingdom reduced its capacity considerably during the

163 (R at Table BB-I-10 & BB-I-40. The U.K. imports were sold in custorn and/or standard
form to OEM:s in the agricultural and construction, mining, metalworking, machinery, general purpose
machinery, antomotive, and aerospace segments of the market, and to aftermarket purchasers in the
automotive and supply merchant wholesalers’ segment of the market, machinery, equipment and supply
merchant wholesalers® segment of the market, and other general bearing segments of the market. Id.

16 CR at Table BB-I-11.
165 CR ati Table BB-IV-9.

166 (R at BB-IV-37-42; NSK Il at 21. During the first remand proceeding, NSK claimed that
the restructured U.K. industry is unlikely to enter the U.S. market upon revocation because it is
increasingly focused on products of “particular interest” to the European market. NSK noted that the
U.K. industry has focused its operations more on custom-produced products for the European market,
including the automotive market. NSK First Remand Comments at, 13-14. The record shows that, even
with this restructuring, U.K. imports retain a stable presence in the U.S. market and are sold in most of
the end use sectors of the market. CR at Table BB-I-10. Moreover, the domestic industry sells
significant numbers of bearings to the automotive market, and approximately two-thirds of the domestic
industry’s products are custom bearings. CD at 60-61, n. 335. Thus, the fact that the United Kingdom is
becoming more focused on customized or automotive bearings does not indicate that any future imports
from the United Kingdom would not have a discernible adverse impact on the industry upon revocation
of the order.
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" period of review,'"” the United Kingdom was the tenth largest ball bearing exporter in the wofld in
2004.'¢® Mareover, although the UK. indusfry’s capacity utilization rate increased over the period to a
very high capacity utilization rate of *** percent in 2005, the U.K. industry’s available capacity in that
year was still equivalent to *** million bearings."” This available capacity would have permitted the
industry to increase its shipments to the United States, in quantity terms, more than ten-fold when

compared to the import levels for UK. imports in 2005."" Moreover, this available capacity was

167 CR at Table BB-IV-9. The U.K. industry’s capacity declined from 480.9 million bearings in
2000 to 127.4 million bearings in 2005, for a decline of 73.5 percent during the period of review. We
note that these numbers do not include capacity data for Koyo, because it did not report capacity or
production data for 2000 through 2002. See CR at BB-IV-42.

With respect to the considerable declines in the U.K.’s capacity, we note that NSK has
previously argned that these capacity declines, and the corresponding increase in the U.K.’s capacity
‘utilization rates, have made the UK. industry highly unlikely to ship any additional amount of bearings
to the United States if the U.K. order was revoked. RCD at 31-32; NSK Remand Comments at 6-9. It is
true, as we stated above, that the U.K. producers reported significant declines in their capacity and
production levels, in terms of quantity, during the period of review. CR at Table BB-IV-9. Despite the
declines in these levels, however, the UK. industry has considerably increased the yalue of its total
shipments of ball bearirigs over the period; the value of its total shipments increased by *** percent, from
" $#+* million in 2000 to $*** million in 2005. CR at Table BB-IV-9. Similarly, despite the reported
capacity declines, the U.K. producers were able to increase the value of their total exports to all countries
considerably over the period, with the value of these shipments increasing by *** percent, from $***
million in 2000 to $*** million in 2005. Id. Finally, we note that, even after the U.K. industry had
completed its capacity reductions for the period in 2003, it was still able to increase the value of its
exports to the United States by *** percent between 2003 and 2005, with the value of its U.S. exports
increasing from $*** million in 2003 to $*** million in 2005. CR at Table BB-IV-9. Given this, it
seems clear that the reductions in the U.K. industry’s capacity have not rendered it less capable of
increasing its presence in the world market, when measured in terms of value.

168 CR at Table BB-IV-11.
189 CR at Table BB-IV-9.

10 This amount includes the excess capacity of *** million bearings in 2005 that is set forth in
Table BB-IV-9 (which does not include Koyo), and the excess capacity for Koyo of *** bearings in that
year, which is set forth in the chart on p. BB-IV-42. We note that, in our original and remand views, we
mistakenly failed to include Koyo’s excess capacity for 2005 in this calculation. .

17l The subject producers were responsible for approximately *** BBs imported into the United
States market in 2005. CR at Tables BB-I-1 & C-2. As noted earlier, in reviews of products that have a
wide range of unit values, like bearings, we typically prefer the use of value as means of assessing the
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equivalent to approximat;:ly 1.7 percent of the domestic indﬁstry’s production quantities in 2005.12
Furthermore, when the amount of the U.K. industry’s available capécity is added to the actual
volumes of the U.K. imports in that year, the U.K. industry could have shipped a total of *** million
bearings, with an estimated value of approximately #**#,'” to the U.S. market in 2005. These amounts
would have represented *** percent of the quantity of the domestic industry’s domestic shipments in
2005, and *#*. percent of the value of the industry’s domestic shipments during the period.'™
Furthermore, the value of these imports would have been *#* times the amount of the industry’s
operating income of *** in 2005. Given these facts, we find that the record indicates that the U.K.
induétry had the ability to increase its exports to the United States to levels that would have a discernible

adverse impact on the domestic industry upon revocation of the order.'”

production, sales, shipments and revenue levels of producers, and the Court has affirmed this practice
here. NSK I at 19. In the case of capacity and capacity utilization, we generally collect data on the basis
of quantity, as producers are generally not able to place an estimated value on the amount of their
production capacity until such time as the actual production of a product occurs.

1”2 CR at Table BB-I-1 & C-2.

173 To derive the total estimated value of these imports, we multiply the unit value of the UX.
imports in 2005, $*** per bearing, by the U.K. industry’s available capacity of *** bearings in 2003,
resulting in a total value for the potential shipments resulting from this available capacity of ***. CR at
Table C-2. Because the value of the subject imports from the United Kingdom into the United States was
$11.284 million in 2005, CR at Table BB-I-1, the total of the industry’s potential and existing shipments
was $26.05 million. Thus, the UK. industry could have more than doubled the value of its exports to the
United States. '

17 The quantity of the industry’s domestic shipments was 174.0 million in 2005, and the value
of those shipments was $1.732 billion in 2005. CR at Table BB-I-1 & C-2. :

175 Further, the U.K. industry could have more than doubled the value of its U.S. imports in

2005, increasing their imports by approximately *** million in that year. See calculation in footnote
173. Given this, the industry’s available capacity in 2005 would have allowed suppliers of U.K. bearings
to more than double their market share from 0.4 percent in 2005 to *#* percent. To calculate this market
share, we add the current value of U.K. imports, $11.284 million, to the value represented by the UK.
industry’s available capacity in 2003, ***, and divide by the amount of apparent consumption in 2005,
$2.743 billion. More specifically, $11.284 million + *** = **%/§2 743 billion = *** percent). We note
that this market shate of 0.95 would exceed the highest market share achieved by the UK. in the original
investigation, which was 0.9 percent in 1987. CR at Table BB-I-1.

I
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In sum, even after taking into account its high capacity utilization rate for 2005,' the industry in

the United Kingdom had sufficient available capacity to increase its exports to the United States in a

manner that would have had a discemible adverse impact on an industry in vulnerable con_dition. Given
the UK. industry’s level of available capacity in 2005, its high degree of export—orienta_ltion, its continued
presence and intérest in the U.S. market, and the continued attractiveness of the U.S. market to
exporters,'”” we find that it is likely that the subject producers in the United Kingdom would increase
their exports to the United States to a levél that woﬁld have a discemilSIy adverse impact on the domestic

industry, if the UK. order were to be revoked.'”

176 Moreover, we would add that the U.K. industry’s capacity level appears to fluctuate on a
yearly basis t0 accommodate increases in its production and sales levels. CR at Table BB-IV-9. The
record indicates that the U.K. industry reduced its capacity to its lowest level of the period in 2003. Id.
In that year, the industry reported a capacity level of *** bearings and reported a production quantity of
##% hearings. Id. In the next year, 2004, however, the industry’s production level increased to ***
bearings, which was approximately *** bearings higher than its reported capacity in 2003 of *** million
bearings. Apparently to accommodate this increase, the U.K. industry reported a capacity increase of
%% bearings, which increased its capacity to *** bearings. Id. In 2005, the industry’s production level
was again higher than its 2003 capacity level, and the industry again reported a capacity level, ***, that
was higher than its reported capacity for 2003. Given this, we believe that the record indicates that the
U.K. industry is able to increase their capacity levels in a manner that could result in additional exports
of bearings to the United States if the order were revoked.

77 NSK I at 33 (the United States market remains an attractive market for the subject producers’
ball bearings because it is the second largest destination for bearings in the world and there are higher
prices available in the United States than elsewhere).

18 Tn its remand comments, NSK argues that the significant producers in the United Kingdom,
#¥*_are not likely to seek to increase their shipments of bearings to the United States upon revocation of
the order. NSK Remand Comments at 6-8. NSK points out that the U.K. producer *** has reported that
it has curtailed its U.K. production operations and begun focusing on the European market, and states
that this means the company is unlikely to ship any additional products to the U.S. market. We would
note that, despite the reduction in *** capacity and its reported focus on Enrope, *** has continued to
ship bearings to the United States, even with the order in place, and that the company accounted for the
majority of the U.K. industry’s excess capacity in 2005, the final year of the period. CR at Table BB-IV-
3; NSK Foreign Producer Questionnaire. Moreover, in its questionnaire response, *** reported that it
will ship ball bearing to the United States at the request of its sister companies when they are unable to
supply certain bearings to their U.S. customers. NSK Foreign Producer Response at III-8. We find that
these facts indicate that *** remains willing and able to ship subject bearings to the United States upon
revocation of the U.K. order. :
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Moreover, as instructed by the Court, we have also examined whether the subject imports are

likely “to begin pricing their products more aggressively in the market to recover market share once the

order is revoked.” NSK I at 26. We find that they are likely to do so. There is a significant degree of
substitutability among the domestic bearings, the U.K. imports, and non-subject importé.179 As the Court
noted in NSK I, the “more substitutable a product, the more likely {it is that} price will play a significant

role in purchasing” when purchasers are choosing between various suppliers.”®™® Furthermore, as the

NSK also points out that the U.K. producer *** did not export to the United States during the
period, and argues that this indicates that it is likely not to do so in the futare. 'We do not agree. Even
though it is not currently shipping ball bearings to the United States, the company had available capacity
in 2005 that could be used to ship additional bearings to the United States upon revocation. CR at Table
BB-IV-3. Moreover, as the Court has indicated, as the second largest market in the world, the United
States rernains an attractive market for bearings exporters, especially since the record indicates that
higher prices are available in the U.S. market than elsewhere. NSK I at 33. Given this, revocation of the
U.K. order will make the U.S. market a more attractive export option for producers like ***, even if they
are not currently in the U.S. market. Finally, NSK argues that the U.K. producer *** is unlikely to
export bearings to the U.S. market upon revocation, because it produces only miniature ball bearings, it
did not ship to the United States during the period of review, and it was operating at full capacity
throughout the period. We agree that these factors’suggest that the company is less likely than the other
UK. companies to take advantage of revocation of the U.K. order to ship bearings to the United States.
However, since the company had no excess capacity and since there are five other U.K. producers of
bearings, including ***, this does not change our conclusion that, on the whole, the ball bearings industry

.in the United Kingdom is likely to ship sufficient bearings that would have a discernible adverse impact
on the domestic industry upon revocation. CR at BB-IV-37-39.

7% CR at Table BB-II-4.
180 NSK I af 35.
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Court affirmed in NSK I, “price is an essential factor in purchase decisions” in the ball bearings
market.'®! In fact, a majority of U.S. producers and importers reported that factors other than price did
not typically affect purchasers when making purchase decisions between the U.K. imports and domestic

182 GGiven these considerations, we find that it is

bearings, or the U.K. bearings and non-subject bearings.
likely that competitive pricing wﬂl be ; significant factor for purchasers assessing whether to purchase
U.K. imports as opposed to domestic or non-subject bearings, if the U.K. order is revoked. '™

Furthermore, we find that the price comparison data obtained for the Commission’s second
sunset reﬁew also indicate the U.K. imports would be able to compete more aggressively on price with
the domestic and non-subject imports to obtain market share, should the order be revoked. Although we
agree with the Court that the price comparison data we obtained during the second sﬁnset review for the
U.K. imports were quite limited,'® the data still show that the U.K. imports nevertheless undersold the
domestic like product in 45 out of 48 instances, representing 93.8 percent of the available price

comparisons for the U.K. imports.’®® Furthermore, the data also show that the margins of underselling

for the U.K. imports were considerable, with the large majority of reported underselling margins for the

181 NSK T at 34-35.

182 CR at Table BB-II-5. 8 of 11 U.S. producers and 10 of 17 importers reported that factors
other than price were “never” or only “sometimes” a factor in the purchase decision between U.K. and
domestic ball bearings. 6 of 8 U.S. producers and 5 of 9 importers reported that factors other than price
were, “never” or only “sometimes” a factor in the purchase decision between U.K. and non-subject ball
bearings. Id.

183 See NSK Iat 37-38.

18 As the Court correctly pointed ont in NSK I, the Commission only had price cormparison data
for the U.K. imports for one of the ten price comparison products reviewed in the Commission’s report in
the sunset review. NSK I at 37.

18 CR at Table BB-V-2.
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United Kingdom rané'mg from 10.7 to 47.3 percent.’®8 Thus, the pﬁce comparison data indicate that,
even with the UK. order in place, the U.K. imports were able to undersell the démestic products by
significant margins when thére was head-to-head competition between the domestic produce'rs and the
UK. sﬁppliers.

Additionally, the U.K. imports undersold the domestic bearings at more signiﬁcant levels during
the original period of investigatioﬁ, whgn the order was not in place, than during the second period of
review. During the original period of investigatibn, the subject imports from the United Kingdom
undersold the domestic bearings at underselling m.argins as high as 64 percent,'®” and had an average

underselling margin of 30.4 percent.'®®

During the second period of review, however, the underselling
margins of the U.K. imports did not exceed 47.3 percent,'® and they had an average underselling margin '
of only 19.3 percent.™® Moreover, during the original period of investigation, the underselling margins

of the U.K. imports were higher than 25 percent in 60.8 percent of price comparisons involving

underselling.” In comparison, during the second period of review, the underselling margins of the UK.

imports were higher than 25 percent in only 13.3 percent of the available price comparisons.’”® Given

16 CRat Tables H-18 & H-19. Tn 37 of 45 instances of underselling by the U.K. imports (82
percent), the U.K. imports undersold domestic bearings by margins ranging from 10.7 to 47.3 percent.
1d ‘

187 Final Staff Report, Original Commission Investigation, dated April 24, 1989 (bereinafter
“FSR”) at A-194 & Tables 39 to 48 (pp. A-173-A-182).

188 Second Remand Table A-1 (attached to this remand in Appendix A).
18% CR at Tables H-18 & H-19,
19 Second Remand Table A-1 (attached in Appendix A).

¥1 During the original period of investigation, the U.K. imports undersold domestic bearings at
margins above 25 percent in 31 of the 51 instances of underselling. FSR at Tables 39 to 48 (pp. A-173- .
A-182). : 4

192 CR at Table H-18 & H-19. During the period of review,. the U.K. imports undersold domestic
bearings at margins above 25 percent in only 6 of 45 instances of underselling.
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these tren’ds, we find that removal of the order and its pricé~discip1ining effects would likely result in the
U.K. imports resuming the more significant degree of underselling seen in the original period of
investigation. |

We also find that the'U.K. imports are likely to be able to compete closely on price with the non-
subject imports in the event of revocation. The limited price'comparison data obtained on remand
indicates that the UK imports and non-subject imports were actually underselling the domestic bearings
at reasonably similar levels of uﬁderse]ljng during the second period of review."®® As we noted
previously, the U.K. imports typically undersold domestic ball bearings at margins ranging from 10.7 to
47.3 percent in the large majority of underselling instances.” The non-subject imports undersold
domestic products at similar rates during the period, with the underselling margins of the non-subject
imports ranging between 12 and 35 percent in the majority 6f instances.'® In other words, even with the

price-disciplining effects of the U.K. order in place,' the U.K. imports and the non-subject imports were

19 On remand, the Commission sought price comparison data for non-subject imports for all ten |
of the price comparison products from the Commission’s sunset review. The guestionnaire respondents
reported no non-subject prices for price comparison product 20, the only product for which prices were
reported for the U.K. imports during the sunset review. Accordingly, no price comparisons were possible
between the U.K. products and the non-subject imports on remand. RSR at Tables III-1-1II-15.

1% CR at Tables H-18 & H-19.

15 RCR at Tables II-11-II-14. The underselling margins of the non-subject imports ranged
between 12 and 35 percent in 39 of 62 underselling instances. Id. . In 37 of 45 instances of
underselling by the U.K. imports (82 percent), the U.K. imports undersold domestic bearings by margins
ranging from 10.7 to 47.3 percent. CR at Tables H-18 & H-19.

1% We would add that Commerce’s dumping findings suggest that imposition of the order on the
UK. imports has had significant disciplining effects on the pricing practices of the subject importers
from the United Kingdom during the period of review. In its original investigations, the Department of
Commerce announced dumping margins for the subject producers in the United Kingdom that ranged
from 44.02 to 54.27 percent. CR at Table BB-J-2 (showing announced dumping margins of 44.02 for
NSK/RHP, dumping margin of 61.14 for SKF, and an “all others” dumping rate of 54.27). During the
course of Commerce’s annual administrative reviews of the U.K. order, there has been a general decline
in the dumping margins announced for subject producers in the United Kingdom, with the most recent
margins announced for these producers during the Commission’s second period of review period ranging
between 0.32 and 16.87 percent. For example, the most recent margins announced for NSK, SKF,
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generally underseli'mg the domestic products at similar underselling margins in most instances dﬁring the
period of review. Given this, we find that the suppliers of U.X. imports woulc.l' not need to reduce their
pricing levels very significantly in order to compete more aggressively with the non-subject imports.

" Finally, we have considered whether the large volumes 6f non-subject imports will provide an
“impenetrable barrier” against imports from the United Kingdom that prevents them from increasing their
imports into the U.S. market in a discernible manner, as NSX argues.”’ We élo not agree that the non-
subject imports will prevent the entry of additional imports from the United Kingdom into the market
upon revocation of the order.. In coming to this conclusion, we acknowledge that the non-subject
imports z-\re currently a significant and price competitive presence in the market, because the non-subject

18 and are currently

imports occupy a considerably larger share of the market than the U.X. imports,
unde.rselling domestic and the subject bearings from countries other than the United Kingdom in a
significant majority of price comparisons.”® Nonetheless, the record also establishes that the non-
subject imports have not been able to prevent the subject imports from the United Kin gdom from

maintaining a consistent and stable presence in the market,” even with the price- and volume-

disciplining effects of the UK. order in place. In our view, this fact indicates that the non-subject

Barden/FAG and Timken were 0.23, 16.87, 2.78, and 1.11 percent, respectively. CR at Table BB-I-8 (at
p. BB-I-31). Although there were two exceptions to this trend in administrative reviews after 2000 (i.e.,
the dumping margins of 61.14 announced for SKF in 2004 and Aeroengine Bearings in 2003), the overall
trends for Commerce review margins shows a considerable decline in the margins announced for the

' U.K. producers during the period since the imposition of the order. Id. :

197 NSK Second Remand Comments at 8-9.

18 CR at Table BB-I-1 (showing non-subject imports occupying 23.6 percent of the market in
2005, as compared to a market share of only 0.4 percent for the United Kingdom).

199 RSR at Table TM-15.
2 (R at Tables BB-I-1 & C-2.
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iﬁpons are not likely to prevent the U.K. imports from increasing their presence in the market in a
manner that will have a discernible advers'e impact on thg industry upon revocation of the U.K. order.
Moreover, as we pointed out, the subject imports from the United Kingdom remain well-suited to
compete more aggressively on price with both the domestic and non-subject bearings. The record shows
that the U.K. industry has sufficient capacity to increase its import volumes in a manner that will have a
discernible adverse impact on the industry, the U.K. industry is highly export-oriented, the United
Kingdom remains one of the largest ball bearings exporting countries in the world, and the U.S. market
remains an atractive one for exporters.”! Furthérmore, the record ;hows that the U.K. bearings are
substitutabl;a wifh respect to both the domestic and nén—subject bearings and are currently competing at
competitive ﬁricing levels with the domestic and non-subject imports, even with the price-disciplining
effect of the orders in place. In otlier words, the record shows that the UK. imports are “well-saited” to
compete more aggressively on price in order to ihcrease their market share levels in the United States,
should the U.K. order be revoked. Given these considerations, we find that it is likely that the subject
imports from the United Kingdom will be able to increase their import levels to the “very small
percentage of market share” necessary to satisfy the discernible adverse impact standard, even with the

significant presence of non-subject imports in the market.”

M Gee NSK I at 19 & 32-33,

202 Wieland-Werke, 525 F. Supp. 2d at 1364-1365. We note that it is not appropriate to find that
the subject imports from the United Kingdom are not likely to have a discernible adverse impact on the
industry simply because their current or likely volumes are much smaller than the volumes of the non-
subject imports. In this regard, we note that Congress and the Courts have consistently made clear that
we are not io weigh causes of injury when performing our analysis in injury investigations and sunset
reviews. Statement of Administrative Action. Trade Agreements Act of 1979 (“SAA™), S. Rep. 96-249,
at 75 (July 1979)) (“the Commission is not to weigh causes”); Taiwan Semiconductor Industry v. United
States, 23 CIT 410, 446, 59 F. Supp 2d. 1324, 1331 (1999) (the “Commission need not weigh (i.e.,
determine which is greater or lesser) causes in complying with the ‘by reason of” standard”). Moreover,
we believe that weighing the relative effects of the non-subject imports and the U.K. imports would

LT

undermine Congress’s concern that the Commission comulate ““‘imports from various countries that each
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In sum, we find that the subject imports from the United Kingdom are not likely to have no
discernible adverse impact on the domestic industry if the order is revoked. Because we have also found
that there is likely to be a reasonable overlép of competition between the subject imports of ball bearings

from France, Germany, Italy, Japan, and the United Kingdom and the domestic like product, and that
conditions of competition do not warrant a decision not to exercise our discretion to cumulate these
countries in this sunset review, we have again exercised our discretion to éumulate the subject imports
from France, Germany, Italy, Japan, and the United Kingdom in these reviews.?®
D. ° The Likely Volume of the Cumulated Subject Imports
We lla;ve also reviewed the Co_mmission’s previous finding that there is likely to be a significant
volume of the curmulated subject imports upon revocation of the orders.?® 1In the Commission’s original

determinations in these reviews, the Commission found that the volumes of the cumulated subject

imports were likely to be significant upon revocation of the orders.” It found that the cumulated

account individually for a very small percentage of total market penetration but when combined may
cause material injury.”” Cogne Acciai, Slip Op. 05-122 at 9; Wieland Werke AG v. United States, 525 F.
Supp. 2d at 1364; Usinor Industeel S.A. v. United States, 27 CIT 1395, 1399 n.8 (2003). It would, in
other words, not be consistent with Congress’s instruction that we cumulate countries with small
individual injurious effects if they would have a ‘hammering effect’ on the industry. Cogne Acciai, Slip
Op. 05-122 at 9 (citing Nippon Steel Corp. v. United States, Slip Op. 05-72 at 18, n. 5 (June 15, 2005) &
Neenah Foundry, 25 CIT at 708, 155 F. Supp. 2d at 772); Wieland Werke, 525 F.Supp. 2d. at 1364-65.

203 Tn this regard, we have also reviewed and adopted the Commission’s prior determination that
‘the subject imports from Singapore should not be cumulated with the other subject imports. USITC Pub.
3876 at 31-33 & 36-37; CD at 44-47 & 52-54; USITC Pub. 4082 at 18, n.121, RCD at 29, n.121.
Commissioner Lane reaffirms her prior decision to exercise her discretion to cumulate the subject
imports from Singapore with the other subject imports, but otherwise joins the discussion in the
remainder of these remand views. She notes that the inclusion of the Singapore imports in her analysis
does not significantly affect her analysis in these remand views.

204 See CD at 61-66.
205 USITC Pub. 3876 at 43.
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imports had maintained a growing and significant presence in the U.S. market during the period of
review, that the subject producers were highly éx;v)ort—oriented, and that they maintained a significant
presence in markets throughout the world, ranking among the largest exporters of ball bearings in the
world.? Moreover, the Commission found that the subject producers had demonstfated an ability to
shift exports quickly between markets, and that they had substantial amounts of excess capacity to
increase their shipments to the United States upon revocation of the ball bearings orders.””” We adopt
and incorporate in their entirety the Commission’s findings on these issues.

We note that, in NSK I, the Court has affirmed J_:he Commission’s determination that the
volumes of subject imports are likely to be significant upon revocation*® In particular, the Court held
that the Commission reasonably found that the squect producers had sufficient excess capacity to
increase their exports significantly to the United States upon revocation.?® The Court noted that the
record showed that “the subject countries could potentially capture an additional *** percent of U.S.
consumption by utilizing their excess capacity.”® “Viewed in this contéxt,” the Court agreed that “the
subject producers do iﬁdeed pAoss‘ess a significant level of excess capacity.”?!!

Furthermore, in _I\_I§_K__L the Court confirmed that the United States “remains an attractive market

for the subject producers’ ball bearings” because the United States is the “second largest destination for

206 USITC Pub. 3876 at 43-44,
27 USITC Pub. 3876 at 44-45; see also RCD at 42-43,
28 NSK I at 28-33.
. 2 NSK T at 29-30.
20 NSK I at 29-30.

21 NSK Tat30. The Court also emphasized that the Commission “incorporated other conditions
within the industry — such as the modest increase in demand for bearings, export orientation of subject’
producers, current volume in the U.S. market, high degree of substitutability, and price incentives to shift
exports to the United States — to support its determinations concerning the likely use [of] excess
capacity.” Id. '
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imported ball bearings.”*'? The Court also found that, “with higher prices avajlable in the U.S. market as
cor_npared to other foreigri markets, there is [an] incentive to shift available capacity to capture U.S.
sales.””® Emphasizing that the subject producers are “among the world’s top exporters” and “have at
their disposal a significant level of excess capacity,” the Court found that the Commission’s likely
‘volume finding was reasonable.”™

Acgordingly, we again determine that the volume of the cumulated subject imports would likely
be significant in the reasonably foreseeab]e future upon revocation of the orders.

E. The Likely Price Effects of the Cumulated Subject Imports

We have also reviewed the Commission’s prior determination that revocation of the orders on the
cumulated subject imports would be likely to lead to significant underselling by the subject imports and
significant price-suppression or depression within a reasonably foreseeable time.?"* In its original
determinations, the Commission found that price was an important factor in the purchase decision for
ball beariﬁgs and that the large majority of purchasers reported the subject and domestic products to be
substitutable, and therefore coné:luded that the subject imports would therefore be priceci aggressively to,
gain market share and would undersell the ciomestic like product by significant margins so as to suppréss

domestic prices.?'® The Commission also found that the subject imports were likely to suppress domestic

prices, because the industry’s costs of goods sold as a percentage of net sales had risen significantly over

212 NSK T at 32-33.

213 NSK I at 33,

214 Id

25 See CD at 66-68.

216 USITC Pub. 3876 at 46.
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the period of review, indicating that the industry was having trouble recouping its costs.)” We adopt -
and incorporate in their entirety the Commission’s prior findings on this issue.

In NSK I, the Court questioned certain aspects of the Commission’s underselling analys.is.”8
Nonetheless, it ultimately affirmed the Commiésion’s findings that the subject imports were likely to
significantly undersell the domestic like products and were likely to have significant adverse effects on
domestic prices upon revocation of the orders.?”® The Court found that the Commission reasonably
determined that, due to the high degree of substitutability between subject imports and the démestic like
product, the “subject imports would likely be priced aggressively to gain market share, and would
undersell the domestic like product by substantial marg_ins s0 as to significantly suppress domestic
prices.” |

The Court also found that the Commission reasonably determined that “significant volumes of
subject imports are likely to suppress the price increases necessary to compensate for the domestic
incfustry’s increasing costs.””! The Court also com;,luded the Commission reasonably found “there
»222

{was} a strong likelihood that competitive pricing will be a significant factor in pﬁrchasing decisions,

given that “demand for ball bearings is not expected to increase dramatically within the foresecable

27 USITC Pub. 3876 at 47; see also RCD at 43-44.

218 The Court expressed its concern that the Commission’s underselling analysis was “based ona
relatively small sample of price comparisons” for the subject and domestic merchandise. NSK I at 35.

29 NSK I at 33-38.
#0 NSK Iat 37.
2! NSK I at 37-38.

222 The Court also found “that there {was} sufficient evidence to support the ITC’s
determination that price is an essential factor in purchase decisions,” noting that price was reported to be
the second most important factor after quality in the purchase decision and the large majority of
purchasers reported that price was a “very important” factor in the purchase decision. NSK Iat 34-35.
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future.””® Given these considerations, the Court held that it was reasonable for the Commission to
determine that “removal of the orders would likely lead to significant underselling and price suppression
within the foreseeable future.”?**

Accordingiy, we again determine that revocation of the orders would be likely to lead to
significant underselling by the subject imports and significant price-suppression or depression within a
reasonably foreseeable time.

F. The Likely Impact of the Cumulated Subject Imports on the Industry

Finally, we have revisited the Commissjon’s prior determination that revocation of the orde;s on
the cumulated subject imports would likely have a significant adverse impact on the domestic industry.*®
In its original and first remand determinations, the: Commission found that the cumulated subject imports
were likely to have a significant impact on the domestic iz'ldustry.m. The Commission found the
domestic industry to be in a vulnerable condition, noting that there were substantial declines in nearly all
indicators of the industry’s condition during the period.*” The Commission found that the likely
significant increases in volumes of the subject imports would largely be at the expense of the vulnerable
domestic industry, taking into account the Jarge share of the market occupied by the industry.

Moreover, because demand was not likely to increas.e robustly in the reasonably foreseeable
future, the Commission found that the increases in subject import volumes would likely have a

significant adverse impact on the domestic industry’s production, shipment, sales, profitability, and

25 NSK T at 37-38.

24 NSK I at 38.

25 See CD at 68-71.

26 UJSITC Pub. 3876 at 47-49.
27 JSTTC Pub. 3876 at 47-48.
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employment levels.”® Furthermore, the Commission found that, due to the likely aggressive pricing of

the subject imports, the domestic industry would either need to cut prices for its products or lose sales.

Under either scenario, the Commission stated, the industry’s sales revenues and profitability levels would

likely decline significantly.”® We adopt and incorporate in their entirety the Cornmission’s prior

findings on these issues, except to the extent they are supplemented and revised below.?°

1. The Court’s Remand Instructions

In NSK HI, the Court remanded the Commission’s likely impact analysis so that the Commission
could address two issues. First, the Court rejected the Commission’s finding that the domestic industry
was vulnerable to the likely adverse effects of subject imports.®! The Cotrt stated that whether ““the
domestic industry is vulnerable to increased volumes of éubject imports or simply responding to other
market forces is an appropriate inquiry for the ITC to perform on remand.’”>? |

The Court also instructed the Commission to perform a more detailed analysis of the role of non-
subject irnports in the U.S. ma:dce,t.m In NSK IIT, the Court stated that it had previously “made clear that
‘the only duty imposed on the ITC is to ensure that the subject imports and not non-subject imports or
some other factor would be substantially responsible for injury to the domes-tic industry.”"? The Court
found that the Commission failed to do so, primarily because the Commission had mistakenly concluded

it was expected to apply the “replacement/likely replacement” analysis first discussed in Bratsk.

228 USITC Pub. 3876 at 48-49.

29 USITC Pub. 3876 at 48-49.

20 See CD at 66-68; see also RCD at 44-68.
21 NSK III at 26-28 '

22 NSK I at 28.

283 NSK I at 12-21.

234 Id.

59



Public Version
Accordingly, the Court stated that, on remand: the Commission must “reevaluate whether the revocation
of the antidumping duty orders would be likely to lead to continuation or recurrence of material injury to
the domestic industry, given the significant presence ;:>f non-subject imports in the domestic market.”*
More specifically, the Court stated that the Commission failed to thoroughly consider whether the
“subject imports are more than a mere minimal or tangential cause of injury in light of the significant
presence of non-subject imports in the domestic market.”?*

In its analysis, the Court provided several specific critiques of the Commission’s non—sﬁbject
import analysis, stating that it hoped “to give further guidance to the { Commission} in preparing its new
remand results.”?’ The Court first explained that it could nét “reasonably discern how the ITC
concluded that subject imports are more than a mere minimal or tangential cause of likely injury to the
domestic industry, especially when most of the non-sﬁbject imports’ market share iﬁcreéses occurred at
the expense of the domestic industry.”?® Noting that thé Commission focused on market share trends for
the subject and non-subject imports during the period of review, the Court also stated that the
Commission “fail{ed} to explain why the period from 2000 to 2005 {was} ‘mos't indi;:ative of trends in
the subject imports’ market share, especially when a more broad analysis that covers market share
fluctuations over the life of the antidumping order seems most logical.”® The Court further noted that

“the {Commission} acknowledges, albeit in a footnote, that non-subject imports are certain to

deleteriously affect the domestic market,” but then failed to address this issue in its analysis.**® The

25 NSK 1 at 6.
26 NSK I at 19.
27 NSK I at 15
28 NSK I at 16.
29 NSK I at 16.
| 0 NSK I at 16-17.

60



Public Version
Court also questioned why the Commission had focused on historical market share trends, given that the
trends did not explain why the subject imports played more than a minor role in causing likely continuing
or recurring injury to the domestic industry.*' The Court noted that the Commission failed “to explain
[how] subject producers would be able to drop prices ta the levels requirec! to capture market share from.
the non-subject imports.”**

Finally, the Court stated that the Commission’s findings on whether the subject imports were
likely to be more than a minimal or tangential cause of likely injury were “problematic” for two
reasons.”® First, the Court .obs'erved, “{the Commission} presumes, without providing any evidence to
support its claim, fhat the subject imports will be in a position to compete successfully against non-
subject imports once the antidumping order is removed.”* Second, the Court stated that the
Commission failed to directly address the issue of non-subject import underselling, noting that it

sidestepped the issue with unpersuasive reasoning.?*

2. The Parties’ Arguments

JTEKT’s Arguments. The Japanese producers JTEKT Corporation and Koyo Corporation
(“TTEKT”) argue that, when analyzed properly, the subject imports are likely to be, at most, a minimal or
tangential cause of likely future injury to the domestic industry.* JTEKT contends that the single

biggest change in the market since imposition of the orders is the significant growth in non-subject

241 NSK I at 17-18.

242 NSK IT at 18.

243 NSK IIT at 18.

243 NSK I at- 18,

25 NSK III at 19.

#6 JTEKT Remand Comments at 3.
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imports,*’ and that the record shows that this growth has corﬁe at the expense of both the domestic and
subject bearings.”**® JTEKT emphasizes that the increase in market share by non—subjec_:t imports
occurred primarily at the expense of the domestic industry, indicating that non-subject imports are far
more likely than subject import.s to cause injury to the domestic industry within a reasonably foreseeable
time.® With non-subject imports serving as the most significant factor ilﬁpacting the domestic industry,
JTEKT states tﬁe subject imports would likely be a minimal or tangential canse of likely injury to the
domestic industry, because they would have tremendou.s difficulty djslodging nonsubject imports from
their dominant position in the U.S. market.”® |

JTEKT also argues that the record shows that the non-subject producers have more excess
capécity than the subject producers, thus indicating that they are far more likely to increase their .
shipments to the U.S. mark;at than the subject producers.” It also argues that the non-subject producers
are “strongly export-oriented,” with 48 percent of their shipments being made for export.®? JTEKT
also notes that the non-subject producers can shift exports between markets quickly, lamd that they are
likely to compete aggressively with the subject imports to maintain their market share if the orders are
253

revoked.

Finally, JTEKT argues that the pricing data reveal that subject import prices would have to

%7 JTEKT Remand Comments at 4.
8 JTEKT Remand Comments at 5.
9 JTEKT Remand Comments at 5.
250 JTEKT Remand Comments at 6.
51 JTEKT Remand Comments at 7.
252 JTEKT Remand Comments at 8
2% JTEKT Remand Comments at 8.
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decline to “unrealistically low levels” to recapture market share from nonsubject imports** NSK
contends that the non-subject imports undersell the subject imports at significant levels, generally in the
range of *#* percent.”™® According to JTEKT, to undersell thé non~subjec‘é imports, the prices of the-
subject imports would have to drop well below their variable costs of production, which is an irrational
economic decision.”® JTEKT also argues &at the subject producers are unlikely to do'\so because they
are operating at high capacity utilization rates, and the subject producers'have facilities in the United |
States at which they are producing bearing;s. JTEKT contends that, given these considerations, the
subject producers have no reason to jeopardize their U.S. business by lowering the price of subject
imports to very low levels.™

Timken’s Arguments. Timken argues that the subject imports are likely to be a more.than
minimal or tangential cause of injury to the industry should the orders be revoked.*® Timken argues that
‘the record shows that, during the period of review, the subject imports increased at the same rate as non-
subject imports, even with the orders in place.” Without the orders in place, Timken explains, subject
imports would likely increase even more rapidly than non-subject imports.*®

Timken also argues that the subject imports would be able to drop to the pricing levels necessary .

to compete with non-subject imports if the orders are revoked.® Timken points out that, during the

2% JTEKT Remand Comments at 9.

255 JTEKT Remand Comments at 10.

26 JTEKT Remand Comments at 11-12.
27 JTEKT Remand Comments at 13-14.
238 Timken Remand Comments at 3.

2% Timken Remand Comments at 3.

260 Timken Remand Comments at 3.

%! Timken Remand Comments at 4.
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original investigations, the subject imports undersold the domestic like product at margins that were very
comparéble to those exhibited by the non-subject i~rnports when underselling the domestic product during
the period of review.” Timken states that the underselling margins.for the subject imports during the
original investigations ranged up to 64 to 87 percent for the subject countries,™ and that the highest
nnderselling margins for the non-subject imports against the domestic merchandise ranged from 55.2 to
77.0 percent.”* Timken also emphasizes that the subject imports undersold the domestic 1i1::e product in |
_ alarger percentage of instances than the non-subject imports did during the period of investigation.?®
Given this, Timken argues, the pricing behavior of the subject producers during the original period of
investigation indicates that the subject imports will also likely have significant price effects on
revocation of the orders.?® Finally, Timken c;ites the statements of a number of purchasers and importers '

indicating that purchasers would turn to the subject imports if the orders were revoked.”’

3. Analysis
We have considered the Court’s remand instructions and the relevant record evidence concerning
the industry’s vulnerability and the role of non-subject imports iﬁ the market. Having reviewed the
record evidence on these issues in detail, we again determine that revocation of the antidumping duty
orders covering imports of the subject ball bearings from Japan and the United Kingdom, when
cumulated with the other subject countries, will resnlt in the recurrence or continuation of material injury

to the dofnestic bearings industry.

%2 Timken Remand Comments at 3-4.
% Timken Remand Comments at 4.
%4 Timken Remand Comiments at 4-5.
%5 Timken Remand Comments at 5.
%66 Timken Remand Comments at 6.

267 Timken Remand Comments at 6-7.

64



Public Version

In doing so, we again find that the industry is in a vulnerable condition and is therefore
susceptible to n.laterial injury from the cumulated subject imports if the orders covering the cumulated
subject imports are revoked. We also find that the record establishes that the sﬁbject imports are likely to
be more than a minimal or tangential cause of material injury to the domestic industry if the orders are
revoked, even after taking into account the significant presence qf non-subject irnports in the market
during the period of review. We discuss these issues below.

| a. The Domestic Industry Is Vulnerable

We first determine that the domestic industry was in a weakened condition at the end of the
period of review and the'refore vulnerable to likely material injury from the cumulated subject imports if
the orders covering these imports are revoked. We discussed our specific findings on this issue in oﬁr :
analysis of the discernible adverse impact of imports from the United Kingdom, and we incorporate our
analysis in that discussion in full here.

As can be seen from that dxscussmn, we find that the domestic industry engaged in a significant
restructuring process over the period of review and this restructurmg process resulted in a significant
reduction of its production capacity. Moreover, we note that the domestic industry’s capacity reductions
resulted in the depression of the domestic industry’s capacity, production, shipment, and sales to some
extent. Nonetheless, the record also shows that the domestic industry’s restructuring efforts did not
improve the condiﬁon of the domestic industry during the period. On the contrary, the record shows that,
even after its restructuring efforts, the domestic industry continued to 'experience significaht declines in
capacity utilization, producti\}ity, profitability, and market share levels over the course of the period and
saw its cost structure continue to erode. Moreover, the domestic industry was, in many key respects, in a
weaker and more vulnerable condition at the end of the second period of review than it was at any time

since the beginning of the original period of investigation. Furthermore, since the significant declines in
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'the domestic iﬂdustry’s capacity, production, shipments, and sales did not result in an improvement of the
domestic industry’s condition, we also find the declines in these factors support a finding that the |
ciomestic industry was in a weakened state.

We therefore find the domestic industry was in a vulnerable condition that made it susceptible to
the likelihood of material injury by reason of the subject imports should the orders on the cumulated

subject imports be revoked.

b. The Subject Imports Are Likely To Be More Than a Minimal or
Tangential Cause of Material Injury to the Industry

Having found the domestic industry to be in a vuluerable condition, we turn fo the Court’s
instruétion that we more thofoughly address the “significant presence of noﬂ-subject imports in the
domestic market” and whether, in light of this presence, “subject imports are more than a mere minimal
or tangential factor in the material injury to the domestié industry that is likely to continue or recur in the
absence of the antidumping duty order.”® Having reviewed the Court’s instructions on this issue as
well as the pertinent ICCO.Id eyidence, we find that the record establishes that, notwitbstanding the
significant presence of low-priced, non-subject imports in ﬂ}e U.S. market, the subject imports are likely
to be more than a minimal or tangential factor in the material injury to the domestic industry that is ﬁkely
to continue or recur upon revocation of the orders. -

It is a fundamental principle that the Commission is not to weigh causes of injury when assessing

whether the subject imports have caused, or are likely to cause, material injury to a domestic industry.*”

268 NSK III at 29. :

%9 Statement of Administrative Action. Trade Agreements Act of 1979 (“SAA™), S. Rep. 96-
249 at 75 (July 1979))(the Commission “is not to weigh causes” in its injury analysis); Taiwan
Semiconductor Industry v. United States, 23 CIT 410, 416, 59 F. Supp.2d 1324, 1330 (1999)(the ““by
reason of standard’ is consistent with a requirement not to weigh causes contributing to overall injury”)
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In this regard, this Court and the Federal Circuit haye consistently stated that the Commission need not
determine that the subject imports are the sole, principal, or even méjor cause of material injury or likely
injury to an industry.?® Even if non-subject imports or some other factors are likely to cause material
injury to the domestic industcy upon revocation of an order, subject imports can also be a cause of such
injury to the domestic industry, as long as they represent more than a minimal or tangential cause of the
material injury that is likely to be suffered by the industry upon revocation.””" As a result, if the record
shows thaf subject imports are likely to be more than a minimal or tangential contributor to the injury that
will likely continue or recur upon revocation, the Commission may issue an affirmative injury or likely
injury finding, even if the non-subject imports or some other factor are likely to be a more significant
cause of injury to the domestic industry upon revocation of the order.””

Further, the statute directs the Commission to assess whether the subject imports are likely to
cause material injury to the domesﬁc industry upon revocation of an order, which requires a

counterfactual and prospective assessment of the likelihood of injury to the domestic industry in the

20 See, e.0., NSK TII at 7 (the Commission “need not determine that the subject merchandise is
the ‘sole or principal cause of injury.””) (quoting NSK I, 593 F. Supp. 2d at 1365); Nippon Steel Corp. v.
United States, 345 F.3d 1379, 1381 (Fed. Cir. 2003) (the dumped imports “need riot be the sole or
principal cause of injury. As long as its effects are not merely incidental, tangential, or trivial, the
foreign {like} product meets the causation requirement.”); Celanese Chems. Ltd.. v. United States, 2007
Ct. Int’l. Trade LEXIS 35 at *19 (there is no “need to show that subject imports are the sole, or even the
major, cause of injury”)

211 A A at 885 (factors other than subject imports may be causing injury to the industry but
“also may demonstrate that an industry is facing difficulties from a variety of sources and is vulnerable to
dumped or subsidized imports. . . If the Commission finds that an industry is vulnerable to injury from
subject imports, it may determine that injury is likely to continue or recur, even if other causes, as well as
future imports, are likely to contribute to future injury”).

212 Taiwan Semiconductor Indusiry v. United States, 59 F. Supp. 2d at 1330-1331 (the
Commission needs to establish that “the subject imports themselves made a material contribution to the
overall injury” of the industry; the fact “that injurious effects from other sources may be greater than the
effect of the subject imports is not determinative {of the causation issue}, so long as the Commission
reasonably finds that the subject imports contribution to the overall harm is material”).
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future. 19 U.S.C. §1675(c) & 1675a(a)(1).2" Specifically, under the statute, the Commission must
analyze the “likely volume, price effect, and impact of imports of the subject merchandise on the industry
ii" the order is revoked.” 19 U.S.C. § 1675a(a)(1). Accordingly, in a sunset review, the “Commission
nAust decide t.he likely impact in the reasonably foreseeable future of an important change in the status
quo — the revocation of an order . . . and the elimination of the restraining effects of that order . . . on
volumes and Prices of impoi'ts.””“ This procéss requires the Commission to “engage in a counter-faciual
analysis” that assesses what will happen upon revocation of an order, siﬁce this results in the
“eliminatioﬁ of its restraining effects on volumes and prices of imports.”*">

Moreover, because the likelihood of continuation or recurrence of material injury standard is - '
prospective in nature, “a separate determination regaiding current material injury is not necessary.””s In
other words, while the Commission may consider “current and likely continued depressed shipment
levels and current and likely continued prices for the domestic like product” as part of its sunset analysis,
it need not determine whether subject imports or some other'soufce of injury have been causing material

injury to the domestic industry during the period of review covered by the sunset review.””” Instead, the

primary issue for the Commission to resolve in a sunset reviews is whether the subject imports are likely

23 The statute provides that, in a sunset review, the Commission must assess “whether .
revocation of the countervailing or antidumping duty order . . . would be likely to lead to continuation or
recurrence of . . .material injury.” 19-U.S.C. § 1675(c)(1). '

274 SAA at 883.
25 SAA at 884.
26 SAA at 884.

211 Consolidated Fibers, 571 F. Supp. 2d at 1365 (in a sunset review, the .“Conn'nission’s task is
therefore to determine whether revocation of the antidumping duty orders would likely result in the
recurrence or continuation of material injury by reason of the subject imports within a reasonably

foreseeable time, not to determine whether the subject imports significantly contributed to the decline of
the domestic industry. during the POR) (emphasis added).
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to cause material injury to the domestic industry in the reasonably foreseeable future should the
antidumping order be revoked. -

With these principles in mind, we find that the subject imports are likely to be a “substantial
factor in the cause of injury to the domestic industry, rather than some secondary, ‘merely incidental,
tangential, or trivial’ factor,” upon revocation of the orders.”” In coming to this conclusion, we
acknowledge that the non-subject imports have become a significant and price-competitive factor in the
ball bearings market. The record shows that the market share of the non-subjlect imports has grown
considerably since the orders were imposed in 1989, increasing from a level of 5.2 percent in 1987, the
last year of the original period of investigation, to 23.6 percent in 2005, the last year of the period of
revieW.279 The record also shows that this growth in the market share of the non-subject imports has
come at the expense of both the domestic like products and the subject imports during this period.
Specifically, since the issuance of the orders, the market share of the non-subject imports increased by -

l. 18.4 percentage points, but the market share of the domestic industry has declined by 10.2 percentage

points?® and the market share of the subject imports has declined by 5.8 percentage points.”* Given

218 NSK III at 7. In NSK III, the Court expressed its concern that the Commission had focused
on the period from 2000 to 2005 as being “most indicative of trends in the subject imports’ market share,
especially when a more broad analysis that covers market share fluctuations over the life of the
antidumping duty order seems more logical.” Id. at 16. In this remand, the Commission has examined
market share trends for the subject and non-subject imports for the entire period since the orders were
imposed.

2% CR at Table BB-I-1 & C-2.

20 The domestic industry’s market share declined from 73.4 percent in 1987 to 63.2 percent in
2005. CR at Table BB-I-1 & C-2.

28 The market share of subject imports declined from 20.0 percent in 1987 to 132 percent in
2005. CR at Table BB-I-1 & C-2 (excluding data for Singapore). Commissioner Lane notes that she
cumulated imports from Singapore with the other subject imports in her analysis but again finds that the
inclusion of data for this country does not significantly change trends in import volumes during the
period of review.
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this, after the imposition of the orders, the non-subject imports obtained significant amounts of maxkét
share from the d;Jmestic industry and the subject imports.

The record also shows that the non-subject imports have become a significant factor with respect
to price competition in the market. During the second period of i:eviéw, non-subject imports undersold
the domestic like product in 66.0 percent of possible price comparisons at margins ranging from 1.9
percent to 77.0 percent.? Thé non-subject imports also undersold the subject imports in 72.0 percent of
possible price comparisons, at margins ranéing from 3.1 percent to 89.9 percent.”® Additionally, several
domestic producers reported thaf non-subject imports affected both their pricing in the market and their
decisions relating to restructuriﬁg during the period of review.”“. Given these considerations, we find ]
that the significant and growing volumes of non-subject impofts have become a significant cormpetitive
factor in the market, and have contributed to the declines in the industry’s condition since the orders were
first imposed in 1989.

Nonetheless, we also find that the subject imports have remained a significant factor in the price~
competitiveness of the market, even with the volume- and price-restraining effects of the orders in place.
Tn coming to this conclusion, we note that the orders have had some restraining effect on the volumes of
the subject imports, as one would expect.”® For example, after the orders were put in place in 1989, the
subject imports lost 6.8 percentage points of markgt share, with their market share level falling from 20.0

percent in 1987 to 13.2 percent in 2005, for an overall decline of one-third of their market share since the

22 RSR at Table III-15.
23 RSR at Table IMI-15.
% Gee e.g., CR at BB-V-5 to V-6 & Table BB-I-13,

25 Tn this regard, the SAA indicates that an order can be presumed to have “restraining effects
on volumes and prices of imports.” SAA at 883-884.
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orders were imposed.*$

The orders also had a restraining effect on the pricing practices of the subject imports. For
example, during the original period of investigation, the subject imports undersold the domestic product
in 67.3 percent of all price comparisons, and had a simple average underselling margin of 34.0 percent.?
During the second period of review, however, the subject imports undersold the domestic producers in
only 54.0 percent of the available price comparisons, and had an average underselling margin of 27.3
percent.®  Given these changes in the underselling péttems of the subject imports, we find that the
orders had a restraining effect on the frequency and level of undersel]ing by the subject imaports during
the period of review.”®

Nonetheless, even with the restraining effects of the orders in place, the subject imports bave

remained a substantial and price-competitive factor in the market. For example, despite the declines in

their market share level after the orders were put in place, the subject imports retained a significant

% CR at Tables BB-I-1 & CTZ (excluding Singapore).

%7 Second Remand Table A-1, Appendix A. The subject imports undersold the domestic
products in 409 of 608 instances, or 67.3 percent of all price comparisons. Id.

_ %8 Second Remand Table A-1, Appendix A. The subject imports undersold the domestic
products during the period of review in 207 of 383 comparisons, for a rate of 54.0 percent. Id.

%9 We would add that our finding on this score is consistent with Commerce’s dumping
findings, which show that the dumping margins for the cumulated subject imports have generally
declined since the orders were imposed in 1989.- Compare CR at Table BB-I-2 with Tables BB-I-3-BB-I-
8. Inits final determination in its less than fair valne investigations for ball bearings, Commerce
announced final margins for individual and “all other” subject producers at rates that generally ranged
between 21.36 and 155.57 percent. CR at Tables BB-I-2 (the only exception was a margin of 2.55 for the
Japanese producer Nippon Pillow Block). Moreover, the large majority of these margins were higher
than 40 percent. CR at Tables BB-I-2 (18 of 24 announced margins in the investigation were higher than
18 percent). In subsequent annual administrative reviews, however, the dumping margins announced by
Commerce have generally been considerably lower, with the majority of the margins being below 20
percent. CR at Tables BB-I-3-1-8 (Commerce’s announced annual review margins were below 20 percent
in 350 of 458 instances, or 76.4 percent of all announced margins, since imposition of the orders).
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market share throughout the second period of review.”® In particular, their share of the market has

ranged between 11.5 and 142 percent during the first and second periods of review.?!

Moreover,
although their market share declined between 1997, the first year of the first period of review, and 2002,
the second year of the Commission’s second period of review, the subject imports have been zible to
inerease their share (if fhé market over the final three years of that périod, with their market-share
. growing from 11.5 percent in 2002 to 13.2 percent in 2005.* In fact, t}ie market share of the subject
imports of 13.2l percent in 2005 was fully 55.9 percent of the market share of non-subject imports in that
year. Givén these considerations, we find that the volume of the subject imports has remained
significant, even with the restraining effects-of the orders in place. - |

The subject imports have also remained a price-competitiwie ‘factor in the market. The large
" majority of purchaéers reported that subject imports were generally priced lower than the domestic
bearings during i:he second period of review, with 34 of 43 responding purchasers stating that U.S. prices
were higher than prices for the subject imports from France, Germany, Italy, Japan and the United
Kingdom*? Similarly, our price comparison data for the second period of review, while limited,
' nonetheléss still indicates that the subject imports undersold domestic bearings in a majority of the

294

available price comparisons.””* Given these data, we find that the subject imports have remained a

significant and price-competitive presence in the market, even with the orders in place.

20 R at Tables BB-I-1 & C-2.

21 CR at Tables BB-I-1 & C-2 (excluding Singapore). The market share of the subject imports
ranged between 14.1 and 14.2 percent during the first period of review, and ranged between 11.5 and
13.2 percent during the second period of review. Id.

- B2 CR at Tables BB-I-1 & C-2 (excluding Singapore)
2 CR at BB-V-7.
29 CR at Table BB-V-2.
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Having found that the subject imports were a significant and price-competitive factor in the -
market during the period of review, we now turn to the issue of whether the subject imports are likely to
be more than a minimal or tangential cause of injury to the domestic industry upon revocation of the
6rders cévering the cumulated subject imports. After reviewing the recorc'l. evidence, we find that the
subject imports are likely to be more than a minimal or tangential cause of injury to the industry in the
reasonably foreseeable future if the ordérs were revoked, and therefore determine that it is likely that the
subject imports will have a significant material impact on the domestic industry upon revocation of the
orders.

In coming to this conclusion, we first find the subject imports are likely to “be in a positioﬂ to
compete successfully against non-subject imports” and the domestic like products if the antidumping
duty orders were to be revoked.” ' First, the record shows the subject imports are substitutable with
respect to both the domestic products and the non-subject imports.®® In particular, 70 of 77 responding
purchasers, 44 of 64 responding producers, .and 81 -of 125 importers reported that the subject imports
were “always” or “frequently” interchangeable with the domestic like product.?’ Similarly, 24 of 26
purchasers, 40 of 55 U.S. producers, and 46 of 73 importers reported that the sui)ject impoﬁs were
‘;always” or “frequently” interchangeable with non-subject illlp():"ts,.298 Given this, we find that the
subject imports are significantly substitutable with domestic and non-subject beérings.

Moreover, other record evidence indicates the subject imports will be able to compete

successfully against both the domestic and non-subject bearings in the market upon revocation of the

5 See NSK IT at 18.

2% We note that the Court affirmed the Commission’s finding concerning the high degree of
substitutability between the subject and domestic bearings in NSK I. NSK T at 25-27.

7 CR at Table BB-II-4.
28 NSK I at 17-18; CR at Table BB-TI-4.

73



Public Version

orders. During the second period of review, the subject imposts from the cumulated countries were sold,
in custom or standard form, to every major end-use category in the OEM and aftermarket segments of the
market.*” Moréover, the subject imports were sold through both distribution channels making up the
bearings market, that is, throngh the end user/OEM sales channel and through the distributor/aftermarket
sales charnel*® Furthermore, the record shows that the subject imports bave maintained a significant
presence in the market éince imposition of the orders, ™! indicating not only that they retain a significant
interest in the U.S. market, but also that tﬁey maintain significant marketing and sales operatiohs that can
be used to take advantage of the revocation of the orders. Finally, the subject producers are export-
oriented and rank among the largest ball bearing exporters in the world.**? Since the subject producers
have demonstrated that they have both the ability to export significant voluines of a wide variety of ball
bearings to the United States and have a continued interest in doing so, we find that it is likely that they
will take advantage of the favorable export opportunity presented by the revocation of the existing orders
to increase their shipments of bearings to the United States in the feasonably foreseeable futtre.

We also find that other evidence indicates that the subject imports are likely to ship significant

additional volumes of bearings to the United States upon revocation of the orders. For example, the

%9 CR at Table BB-1-10 & BB-1-40 (chart on customs and standard sales).
3 CR at Table BB-I-11.

%t CR at Table BB-I-1. As discussed above, the market share of the subject imports was 14.1 or
14.2 percent in the first reviews and ranged between 11.5 and 13.2 percent in the second review period.
Id. '

302 CD at 63-64. In terms of global exports, for example, Japan was the largest exporter in the
world, Germany the second largest, Italy the fourth largest, France the fifth largest, and the United
Kingdom the tenth largest exporter in the world in 2004. CR at Table BB-IV-11. In 2004, when global
BB exports amounted to $ 8.1 billion, Japan exported approximately $ 1.340 billion worth of béarings, .
Germany exported $ 1.018 billion worth of bearings, Italy exported $ 703.5 million worth of bearings,
France exported $ 692.9 million worth of bearings, and the United Kingdom exported $.223.370 million
worth of bearings. Id. By way of comparison, the United States exported $429.1 million worth of
bearings in 2004. Id.
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subject producers ﬁave the ability to increase their exports to the United States significantly if the orders
were revoked. The subject producers had substantial excess capacity thronghout tﬁe second period of
review, with available capacity of *** million bearings in 2005, the final year of the period,*® which was
approximately equivalent to *** percent bf apparent U.S. consumption in 20053 Thus, even though
many of the subject producers in the comulated countries were operating at high capacity utilization rates
during the final years of the period or review,*® they still retained sufficient cépacity to ship very
significant additional volumes of bearings to the United States npon revocation of the orders. Given their
continued significant interest in the U.S. market, their export-orientation and the fact that the U.S. market
remains an attractive one for exporters as a result of its size and pricing levels,*® we find it likely that the

subject producers will use their significant amounts of available capacity to increase

33 CR at Tables BB-IV-4-BB-IV-7 & Table BB-IV-9. The subject producers had excess
capacity of *** million bearings in 2000, *#* million bearings in 2001, *** million bearings in 2002, ***
million bearings in 2003, and *** million bearings in 2004. Id.

304 Apparent consumption in the U.S. market was 816.0 million ball bearings in 2005. CR at
Table C-2.

35 CR at Tables BB-IV-4-IV-BB-IV-7 & Table BB-IV-9, Furthermore, although the subject
producers in Italy, Japan, and the United Kingdom were operating at high capacity utilization rates in the
final years of the period, the record shows that the subject producers in those countries were able to
produce at levels above full reported capacity. Id. For example, in 2001, the Jtalian producers operated
at a level of *** percent of reported capacity, and the Japanese producers operated at a level of *#*
percent of reported capacity in 2000. CR at Tables BB-IV-6 & BB-IV-7. The record also shows that, in
value terms, the subject producers were able to increase their total exports and their expost shipments to
the United States considerably, even while operating at high capacity levels. For example, the Japanese
producers increased the value of their total exports and their exports to the United States in both 2004
and 2005, even though they were operating at a capacity utilization rate of *#* percent in both years. CR
at Table BB-IV-6. : '

M6 CD at 63-64. The Court affirmed the Commission’s findings on these issues in NSK 1. NSK
lat32-33. . '
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significantly their exports to the United States upon revocation of the orders.3

Moreover, we find that gxisting conditions of competition in the market indicate that the subject
imports are likely to compete more éggressively on price with the domestic and non-subject bearings m
the market in order to recapture market share if the orders are revoked.*® Specifically, as we noted,
there is a significant degree of substitutability among the domestic bearings, the subject imports, and
non-subject imports.*® As the Court stated in NSK 1, the record establishes that price is an “essential
factor in purchas{e} decisions” in the market* and that “demand is not expected to increase
dramatically within the foreseeable future.”®"" Thus, as the Court also stated in NSK 1, “there is a strong
likelihood that competitive pricing will be a significant factor in purchasing decisions.” *** Given these
conditions of competition, it is likely that competitive pricing will be a significant factor for purchasers
when they assess whether to purchase the subject, non-subject, or domestic bearings in the future.
Accordingly, we find that these conditions indicate that subject imports would have a strong incentive to
compete more aggressively agaiﬁst the domestic bearings and non-subject imports, should the orders be

revoked.??

397 In this regard, we note that the Court has already affirmed our finding that the subject imports
are likely to ship significant volumes of bearings to the United States upon revocation of the orders.
NSK I at 28-31.

308 See NSK INI at 26 (the Commission must assess on remand whether “the subject imports will
be in a position to compete successfully against non-subject imports once the antidumping duty order is
removed.”) ‘

3% CR at Table BB-II-4. .
310 NSK I at 24-25, 34-35 & 37~38_. See also CR at Table BB-II-1 & BB-II-5.
311 NSK I at 38.

%12 NSK I at 38. As the Court noted in NSK , the “more substitutable a product, the more likely
{it is that} price will play a significant role in purchasing” when purchasers are choosing between
various suppliers. NSK I at 35.

313 See NSK I at 37-38.
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Moreover, the pricing data on the record demonstrate that the subject imports will be able to
compete successfully with both the domestic and non-subject bearings upon revocation of the orders:*"
Subject imports have generally been priced lower than domestic bearings during the second period of
review, with a majority of purchasers reporting that the domestic bearings were generally priced higher
than subject imports.®® The price comparison data for the review, while limited, also shows that subject
imports undersold domestic product in a majority of iﬁst:ances.“6 In other words, the record indicates
that the subject imports were able to compete closely on 'price with the domestic like product during the
second period of review, even w1th the price-restraining effects of the orders in place.

The record also indicates that, if the orders are revoked, the cumulated subject imports are hkely
to become more aggressive on price when competing with the domestic bearings. Subject imports
undersold the domestic like products more frequently and more significantly during the original pe’riod of
investigation than this second period of review. During the second period of review, the subject imports

undersold the domestic like products in 54.0 percent of price comparisons,*"’

at an average underselling
margin of 27.3 percent during the period from 2000 to 2005. During the original period of investigation,
however, the subject imports undersold the domestic like product in 67.3 peréent of comparisons, at an

average underselling margin of 34.0 percent.®”® We conclude that revocation of the orders is likely to

314 NSK IH at 18.
5 CR at BB-V-7,
36 CR at Table BB-V-2.

37 Qecond Remand Table A-1, Appendix A. The subject imports undersold the domestic
products in 207 of 383 comparisons. Id.

38 Second Remand Table A-1, Appendix A. The subject imports undersold the domestic
products in 409 of 608 instances. Id. The record shows even more pronounced differences for three of -
the five cumulated countries, Japan, France, and Germany. During the original period of investigation,
German imports undersold domestic product in 70.5 percent compansons but undersold domestic
product in only 39.2 percent of comparisons in the second review period. During the original period of
investigation, French imports undersold domestic product in 62.9 percent of price comparisons, but
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result in the more aggressive underselling patterns exhibited by the subject imports during the period of
investigation. |

The record also indicates the subject imports are likely to compete successfully on price with the
non-subject imports if thg orders covering the cumulatéd impofts are revoked. For example, the subject
imporfs_ undersold the domestic Ijke produéts as frequenﬂy and as significantly during the original period
of investigation as did the non-suﬁject imports during the second period of review. During the orié'mal
period of investigation, subject imports undersold domestic product in 67.3 percent of comparisons, at an
éverage underselling margin of 34.0 percent,®"® with margins ranging up to 87 percent.*® By way of
corhparison, during the second period of review, non-subject imports undersold domestic product in 66.0

percent of comparisons, at an average underselling margin of 35.8 percent,**

with margins ranging up to
83.4 percent>* We find that these data establish that the subj;act imports have the ability to underse]l
the domestic like products as frequently and significantly as the non-subject imports did during the
second period of review. Accordingly, we conclude that, at a minimum, the subject imports have the

ability and the propensity to meet the non-subject imports on price when competing for sales with the

domestic like products.

undersold domestic product in no comparisons in the second review period. The Japanese imports
undersold domestic product in 74.7 percent of comparisons during the original period of investigation,
but undersold domestic product in 50.5 percent of comparisons in the second review period.

39 Second Remand Table A-1, Appendix A. As previously indicated, during the second period
of review, subject imports undersold the domestic bearings in 54.0 percent of price comparisons and at
an average margin of 27.3 percent.

320 ESR at A-191-A-194. The highest margin for Germany was 86 percent, for France 87
percent, for Italy 76 percent, for Japan 83 percent and for the United Kingdom 64 percent. Id.

32 Second Remand Table A-2, Appendix A.
32 RSR at Table III-15.
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In this same vein, we do not agree with JTTEKT’s theory that the éubject producers are unlikely to
reduce their prices to the levels needed to undersell the non-subject imports in order to re-capture market
share from them.”” According to JTEKT, subject imports would need to reduce their prices by 40 to 50
percent to undersell the non-subject beariﬁgs; JTEKT claims this approach would be irrational because it
_ allegedly requires the subject producers to price their products below their variable costs.”® JTEKT’s
argument has several significant flaws. First, JTEKT’s theory is contradicted by the record evidence |
showing that, even with the disciplining effects of the orders in place, the subject imports are already
underselliﬁg non-subject imports in a significant number of instances and are doing so at significant
levels.” Thus, the subject imports have already demonstrated that they have the ability to deeply
undersell the non-subject imports, even with the orders in place. As a result, we conclude that
revocation of the orders would enable the subject imports to increase their underselling of both the

domestic and non-subject imports.

3 JTEKT Second Remand Comments at 11-13.

324 JTEKT Second Remand Comments at 11-12.  Although JTEKT’s argument fails for the
reasons stated in the text, it is also worth noting that it mistakenly relies on the assumption that the
variable cost structure of the subject producers is the same as that of the domestic industry. As JTEKT
itself concedes, this is not an accurate way of calculating the variable cost structure of the subject
producers, but is instead “inherently inexact.” Id. at 12, n.36. Moreover, JTEKT’s theory is at odds with
the record evidence that the domestic products were often able to undersell non-subject imports during
the period of review, despite their existing variable cost structure. RSR at Table [I-15 (showing non-
subject imports overselling domestic product at margins ranging from 1.1 to 485.7 percent in 32 of 94
price comparisons). Finally, JTEKT’s theory overlooks the fact that, if all producers share the same
‘basic variable cost structure, then the non-subject producers, particularly those in more developed
countries like Canada and Korea, should not be able to undersell the domestic and subject bearings at the
significant levels seen during the period of review. If the subject and non-subject producers share the
same or similar cost structures, and this cost structure stops the subject imports from underselling at the
non-subject levels of underselling, then the non-subject imports from developed countries should not be
underselling at those levels either. :

15 RSR at Table ITI-15 (showing subject imports being oversold by (i.e. being lower-priced than)
non-subject imports in 40 of 143 instances at overselling margins ranging between 2.7 percent and 275.8
percent). ‘
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Second, JTEKT’s theory ignores the fact that the non-subject imports did not undersell the
subject imports by 40 to 50 percent underselling margins in every single instance of underselling.
Although non-subject imports undersold the subject imports in two-thirds of possible price comparisons,

the price comparison data show that the margins of underselling by non-subject imports of subject

imports varied during 2004 and 2005, ranging from 1.9 percent to 89.9 percent over the period of

review.’”® Thus, it is not necessary for the subject imports to reduce their prices by 40 to 50 percent on
every sale in order to begin competing succ'essfully with them for market share. Instead, the subject
imports will be able to compete on price with noﬁ—subject imports in many instances by reduéing their
prices by as little as 10 or 20 percent upon revocation of the orders. Finally, JTEKT’s argument is
mistakenly based on the premise that the Commission needs to establish that the subject imports will take
significant market share from the non-subject imports.®’ Under the statute, our obligation is to assess
whether the subject imports are lik'ely. to have a significant impact on the domestic industry upon
revocation, not whether the subject imports will take market share from the non-subject imports, or
otherwise adversely affect them. 19 U.S.C. § 1675a(a)(1)(2), (3) & (4).3%

In this regard, we find that revocation of the orders will likely cause the subject im‘ports to have a
more significant impact on the pricing and market share of the domestic industry than on the prices and

market share of the non-subject imports. The non-subject imports are currently priced lowest-priced

325 RSR at Table II-15. For example, the price comparison data show that, in 9.7 percent of the
instances of underselling of subject imports by non-subject imports, the non-subject imports undersold
the subject imports by margins ranging between 0.1 and 20 percent. In an additional 13.6 percent of
instances, the non-subject imports undersold the subject imports at margins ranging from 20 to 30

percent. Finally, in 16.5 percent of instances, the non-subject imports undersold the subject imports at

margins ranging from 300 40 percent. RSR at Tables II-11-1I1-15.
321 JTEKT Second Remand Comments at 11.
328 19 U.S.C. §1675a(2)(1)(2), (3) & (4).
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products in the market, with the non-subject imports underselling domestic bearings in 66 percent of
comparisons and underselling the subject imports in 72 percent of comparisons.*” _Because the non-
subject imports are priced lower than either the domestic or subject bearings,™ the more significant
levels of underselling by the subject imports that are likely to occur upon relvo-cation will make the |
subject imports more attractive to purchasers of domestic bearings than to purchasers of non-subject
imports that are priced significantly lower.

In other words, once the orders are revoked and the subject imports will resume a more
aggressive pattern of underselling, it is likely that they will thereby take market share primarily from the
domestic industry rather than the non-subject imports, given that the non-subject imports are priced lower .
than the domestic bearings or the subject imports. This situation will force the domestic producers to
yield market share to subject imports or reduce their prices in order to meet the prices of the subject
imports and retain their market share. In either case, the subject imports are likely to be more than a
minimal or tangential cause of the injury to the domestic indﬁstry because revocation of the order will
result in the domestic industry losing significant additional amounts of market share or reducing their
prices significantly to maintain their existing market share.

In coming to this conclusion, we have considered JTEKT’s argument that the large volumes of
non-subject imports will act as a “bulwark” that will prevent the subject imports from significautly
increasing their import volumes into the United States upon revocation of the ofders. We do not agree

that this is the case. We again acknowledge that the non-subject imports are currently occupying a larger

3 See RSR at Table ITI-15.
330 l‘l
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share of the market than the subject imports,”' and are currently underselling both domestic and subﬁect
bearings in a significant majority of price comparisons. Nonetheless, the record also establishes that
the non-subject iIﬁports have not been able to prevent the cumulated subject imports from maintaining a
significant and price-competitive presence in the market, even with the disciplining effects of the orders
in place. In our view, this indicates that the non-subject imports are not likely to prevent the cumulated
subject imports from increasing their presence in the market to levels that will have a significant adverse
impact on the pricing and condition of the domestic indﬁstry, once the disciplining effects of the. orders
. are revoked.

Finally, we disagree with JTEKT’S contention that a negative determination is warranted because
the record indicates that the non-subject imports are likely to be the “predominant” source of injury to the
industry in the future. Even if the non-subject imports. were to remain the “predominant” or “primary”

source of injury to the industry, the Commission is not to weigh the causes of injury when assessing

whether the subject imports are likely to be a cause of material injury to the industry.”® Instead, as this

31 CR at Table BB-I-1 (showing non-subject imports occupying 23.6 percent of the market in
2005, as compared t0 a market share of 13.2 percent for the subject imports).

32 RSR at Table I-15.

+ 333 JTEKT also argues that the record shows that the non-subject producers have more excess
capacity than the subject producers, thus indicating that they are far more likely to increase their
shipments to the U.S. market than the subject producers. JTEKT Remand Comments at 9. We have
already explained in detail why we have placed limited weight on the data concerning non-subject
producers’ capacity levels and why the data does not indicate that there is likely to be a sudden influx of
non-subject imports after revocation. RCD at 64-65 & nn. 282 & 283. We incorporate that analysis
here.

3% See, g.2., NSK ITT at 7 (the Commission “need not determine that the subject merchandise is
the ‘sole or principal cause of injury.””) (quoting NSK 1, 593 F. Supp. 2d at 1365); Nippon Steel, 345
F.3d at 1381 (the dumped imports “need not be the sole or principal cause of injury. As long as its
effects are not merely incidental, tangential, or trivial, the foreign like product meets the causation
requirement.”).
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Court stated in NSK II1.%% the Commission need only establish that the subject imports are more than a
mninimal or tangential cause of injury to the industry, even with the significant presence of non-subject
imports in the market.

Here, the record shows that the subject imports remain well-suited to compete more aggressively
on price with both the domestic and nonsquect bearings, that the subject producers are export-oriented,
and that they have significant available capacity that can be used to increase their exports to the United
States. The producers in the subject countries are amongst the largest exporting countries in the world,
and the U.S. market remains an attractive one for exporters.” The record also shows that the subject
imports are substitutable toa significaut degree with both the domestic and non-subject bearir;gs, and are
therefore ﬁkely to be able to compete at competitive pricing le\;els with the domestic and non»subiect
imports. In ofher words, the recérd shows that the subject imports are both “well-suited” to compete
more aggressively on price m order to increase their market share levels in the United States, and that
they are likely to do so should the orders be revoked. For all of the above reasons, we find that subject
imports are likely to be more than a minimal or tangential factor with respéct to the material injury to the
domestic industry that is likely to continue or Tecur in the absence of the antidumping duty order,
notwithstanding the significant presence of non-subject imports in the U.S. market.

I, CONCLUSION

Accordingly, we again determine that revocation of th@ antidumping duty orders on imports of
ball bearings from Japan a'nd. the United Kingdom would be likely to lead to continuation or recurrence

of material injury to an industry in the United States within a reasonably foreseeable time.

¢

%5 NSK IIf at 7.
36 See NSK Iat 19 & 32-33.
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APPENDIX A






Second Remand Table A-1
Ball bearings: Number of instances of under/(over selling) and average margms of undersellmg,
by subject country, for the original and second review investigations

Public Version

Original Investigations

Second review investigations

Underselling Overselling Undérselling Overselling
Instances Percent of Average Instances Instances | Percentof | Average Instances
total margin total margln
instances instances ’
France 56 62.9 44.2 33 0 0 - 10
Germany 74 70.5 34.3 31 31 38.2 49.8 48
ltaly 48 59.3 24.6 33 35 62.5 " 20.6 21
Japan 180 74.7 34.2 61 9% | 505 26.3 94
UK 51 55.4 30.4 M 45 93.8 19.3 3
Total 409 67.3 34.0 199 207 54.0 27.3 176

Source: FSR at tables 39-48. CR at tables H-1-H-19, Appendix H.
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Second Remand Table A-2 ‘
Ball bearings: Number of instances of under/(over selling) and average margins of underselling
by nonsubject countries vs. domestic product in the remand inyestigations (2004-05)

Underselling Overselling Average margin
of underselling
Instances percent of Instances Percent
instances

Canada 2 14.3 12 3.9
China 18 100 0 65.7
Korea 14 82.4 3 26.4
All others 28 62.2 17 23.6
Total 62 66.0 32 35.8

Source: RSA at tables Hi-1-111-15.




Second Remand Table A-3
Ball bearings: Number of instances of under/(over selling) and average margins of underselling
by nonsubject countries vs. subject countries in the remand investigations (2004-05)

Public Version

Underselling Overselling Average margin
of underselling
Instances percent of lnstanbes Percent
instances ‘

Canada 14 40,0 21 26.3
China 12 100 0 709
Korea 37 94.9 2 48.9
All others 39 69.6 17 359
Total 102 71.8 40 43.4

Source: RSR at tables 11-1-111-15.







