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(6) Indebtedness of $5,000 or less aris-
ing by reason of an interest-bearing 
overdraft credit plan of the type speci-
fied in § 215.4(e) of this part; or 

(7) A discount of promissory notes, 
bills of exchange, conditional sales 
contracts, or similar paper, without re-
course. 

(c) Non-interest-bearing deposits to 
the credit of a bank are not considered 
loans, advances, or extensions of credit 
to the bank of deposit; nor is the giving 
of immediate credit to a bank upon un-
collected items received in the ordi-
nary course of business considered to 
be a loan, advance or extension of cred-
it to the depositing bank. 

(d) For purposes of § 215.4 of this part, 
an extension of credit by a member 
bank is considered to have been made 
at the time the bank enters into a 
binding commitment to make the ex-
tension of credit. 

(e) A participation without recourse 
is considered to be an extension of 
credit by the participating bank, not 
by the originating bank. 

(f) Tangible economic benefit rule—(1) 
In general. An extension of credit is 
considered made to an insider to the 
extent that the proceeds are trans-
ferred to the insider or are used for the 
tangible economic benefit of the in-
sider. 

(2) Exception. An extension of credit 
is not considered made to an insider 
under paragraph (f)(1) of this section if: 

(i) The credit is extended on terms 
that would satisfy the standard set 
forth in § 215.4(a) of this part for exten-
sions of credit to insiders; and 

(ii) The proceeds of the extension of 
credit are used in a bona fide trans-
action to acquire property, goods, or 
services from the insider. 

[Reg. O, 59 FR 8837, Feb. 24, 1994; 59 FR 37930, 
July 26, 1994; 63 FR 58621, Nov. 2, 1998] 

§ 215.4 General prohibitions. 
(a) Terms and creditworthiness—(1) In 

general. No member bank may extend 
credit to any insider of the bank or in-
sider of its affiliates unless the exten-
sion of credit: 

(i) Is made on substantially the same 
terms (including interest rates and col-
lateral) as, and following credit under-
writing procedures that are not less 
stringent than, those prevailing at the 

time for comparable transactions by 
the bank with other persons that are 
not covered by this part and who are 
not employed by the bank; and 

(ii) Does not involve more than the 
normal risk of repayment or present 
other unfavorable features. 

(2) Exception. Nothing in this para-
graph (a) or paragraph (e)(2)(ii) of this 
section shall prohibit any extension of 
credit made pursuant to a benefit or 
compensation program— 

(i) That is widely available to em-
ployees of the member bank and, in the 
case of extensions of credit to an in-
sider of its affiliates, is widely avail-
able to employees of the affiliates at 
which that person is an insider; and 

(ii) That does not give preference to 
any insider of the member bank over 
other employees of the member bank 
and, in the case of extensions of credit 
to an insider of its affiliates, does not 
give preference to any insider of its af-
filiates over other employees of the af-
filiates at which that person is an in-
sider. 

(b) Prior approval. (1) No member 
bank may extend credit (which term 
includes granting a line of credit) to 
any insider of the bank or insider of its 
affiliates in an amount that, when ag-
gregated with the amount of all other 
extensions of credit to that person and 
to all related interests of that person, 
exceeds the higher of $25,000 or 5 per-
cent of the member bank’s unimpaired 
capital and unimpaired surplus, unless: 

(i) The extension of credit has been 
approved in advance by a majority of 
the entire board of directors of that 
bank; and 

(ii) The interested party has ab-
stained from participating directly or 
indirectly in the voting. 

(2) In no event may a member bank 
extend credit to any insider of the 
bank or insider of its affiliates in an 
amount that, when aggregated with all 
other extensions of credit to that per-
son, and all related interests of that 
person, exceeds $500,000, except by com-
plying with the requirements of this 
paragraph (b). 

(3) Approval by the board of directors 
under paragraphs (b)(1) and (b)(2) of 
this section is not required for an ex-
tension of credit that is made pursuant 
to a line of credit that was approved 
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under paragraph (b)(1) of this section 
within 14 months of the date of the ex-
tension of credit. The extension of 
credit must also be in compliance with 
the requirements of § 215.4(a) of this 
part. 

(4) Participation in the discussion, or 
any attempt to influence the voting, by 
the board of directors regarding an ex-
tension of credit constitutes indirect 
participation in the voting by the 
board of directors on an extension of 
credit. 

(c) Individual lending limit— No mem-
ber bank may extend credit to any in-
sider of the bank or insider of its affili-
ates in an amount that, when aggre-
gated with the amount of all other ex-
tensions of credit by the member bank 
to that person and to all related inter-
ests of that person, exceeds the lending 
limit of the member bank specified in 
§ 215.2(i) of this part. This prohibition 
does not apply to an extension of credit 
by a member bank to a company of 
which the member bank is a subsidiary 
or to any other subsidiary of that com-
pany. 

(d) Aggregate lending limit—(1) General 
limit. A member bank may not extend 
credit to any insider of the bank or in-
sider of its affiliates unless the exten-
sion of credit is in an amount that, 
when aggregated with the amount of 
all outstanding extensions of credit by 
that bank to all such insiders, does not 
exceed the bank’s unimpaired capital 
and unimpaired surplus (as defined in 
§ 215.2(i) of this part). 

(2) Member banks with deposits of less 
than $100,000,000. (i) A member bank 
with deposits of less than $100,000,000 
may by an annual resolution of its 
board of directors increase the general 
limit specified in paragraph (d)(1) of 
this section to a level not to exceed 
two times the bank’s unimpaired cap-
ital and unimpaired surplus, if: 

(A) The board of directors determines 
that such higher limit is consistent 
with prudent, safe, and sound banking 
practices in light of the bank’s experi-
ence in lending to its insiders and is 
necessary to attract or retain directors 
or to prevent restricting the avail-
ability of credit in small communities; 

(B) The resolution sets forth the 
facts and reasoning on which the board 
of directors bases the finding, including 

the amount of the bank’s lending to its 
insiders as a percentage of the bank’s 
unimpaired capital and unimpaired 
surplus as of the date of the resolution; 

(C) The bank meets or exceeds, on a 
fully-phased in basis, all applicable 
capital requirements established by 
the appropriate Federal banking agen-
cy; and 

(D) The bank received a satisfactory 
composite rating in its most recent re-
port of examination. 

(ii) If a member bank has adopted a 
resolution authorizing a higher limit 
pursuant to paragraph (d)(2)(i) of this 
section and subsequently fails to meet 
the requirements of paragraph 
(d)(2)(i)(C) or (d)(2)(i)(D) of this section, 
the member bank shall not extend any 
additional credit (including a renewal 
of any existing extension of credit) to 
any insider of the bank or its affiliates 
unless such extension or renewal is 
consistent with the general limit in 
paragraph (d)(1) of this section. 

(3) Exceptions. (i) The general limit 
specified in paragraph (d)(1) of this sec-
tion does not apply to the following: 

(A) Extensions of credit secured by a 
perfected security interest in bonds, 
notes, certificates of indebtedness, or 
Treasury bills of the United States or 
in other such obligations fully guaran-
teed as to principal and interest by the 
United States; 

(B) Extensions of credit to or secured 
by unconditional takeout commit-
ments or guarantees of any depart-
ment, agency, bureau, board, commis-
sion or establishment of the United 
States or any corporation wholly 
owned directly or indirectly by the 
United States; 

(C) Extensions of credit secured by a 
perfected security interest in a seg-
regated deposit account in the lending 
bank; or 

(D) Extensions of credit arising from 
the discount of negotiable or nonnego-
tiable installment consumer paper that 
is acquired from an insider and carries 
a full or partial recourse endorsement 
or guarantee by the insider, provided 
that: 

(1) The financial condition of each 
maker of such consumer paper is rea-
sonably documented in the bank’s files 
or known to its officers; 

VerDate Mar<15>2010 14:25 Feb 03, 2012 Jkt 226036 PO 00000 Frm 00503 Fmt 8010 Sfmt 8010 Q:\12\12V2 ofr150 PsN: PC150



494 

12 CFR Ch. II (1–1–12 Edition) § 215.5 

3 This prohibition does not apply to the 
payment by a member bank of an overdraft 
of a principal shareholder of the member 
bank, unless the principal shareholder is also 
an executive officer or director. This prohibi-
tion also does not apply to the payment by a 
member bank of an overdraft of a related in-
terest of an executive officer, director, or 
principal shareholder of the member bank or 
executive officer, director, or principal 
shareholder of its affiliates. 

(2) An officer of the bank designated 
for that purpose by the board of direc-
tors of the bank certifies in writing 
that the bank is relying primarily upon 
the responsibility of each maker for 
payment of the obligation and not 
upon any endorsement or guarantee by 
the insider; and 

(3) The maker of the instrument is 
not an insider. 

(ii) The exceptions in paragraphs 
(d)(3)(i)(A) through (d)(3)(i)(C) of this 
section apply only to the amounts of 
such extensions of credit that are se-
cured in the manner described therein. 

(e) Overdrafts. (1) No member bank 
may pay an overdraft of an executive 
officer or director of the bank or execu-
tive officer or director of its affiliates 3 
on an account at the bank, unless the 
payment of funds is made in accord-
ance with: 

(i) A written, preauthorized, interest- 
bearing extension of credit plan that 
specifies a method of repayment; or 

(ii) A written, preauthorized transfer 
of funds from another account of the 
account holder at the bank. 

(2) The prohibition in paragraph (e)(1) 
of this section does not apply to pay-
ment of inadvertent overdrafts on an 
account in an aggregate amount of 
$1,000 or less, provided: 

(i) The account is not overdrawn for 
more than 5 business days; and 

(ii) The member bank charges the ex-
ecutive officer or director the same fee 
charged any other customer of the 
bank in similar circumstances. 

[Reg. O, 59 FR 8837, Feb. 24, 1994; 59 FR 37930, 
July 26, 1994, as amended at 61 FR 57770, Nov. 
8, 1996; 62 FR 13298, Mar. 20, 1997] 

§ 215.5 Additional restrictions on loans 
to executive officers of member 
banks. 

The following restrictions on exten-
sions of credit by a member bank to 

any of its executive officers apply in 
addition to any restrictions on exten-
sions of credit by a member bank to in-
siders of itself or its affiliates set forth 
elsewhere in this part. The restrictions 
of this section apply only to executive 
officers of the member bank and not to 
executive officers of its affiliates. 

(a) No member bank may extend 
credit to any of its executive officers, 
and no executive officer of a member 
bank shall borrow from or otherwise 
become indebted to the bank, except in 
the amounts, for the purposes, and 
upon the conditions specified in para-
graphs (c) and (d) of this section. 

(b) No member bank may extend 
credit in an aggregate amount greater 
than the amount permitted in para-
graph (c)(4) of this section to a partner-
ship in which one or more of the bank’s 
executive officers are partners and, ei-
ther individually or together, hold a 
majority interest. For the purposes of 
paragraph (c)(4) of this section, the 
total amount of credit extended by a 
member bank to such partnership is 
considered to be extended to each exec-
utive officer of the member bank who 
is a member of the partnership. 

(c) A member bank is authorized to 
extend credit to any executive officer 
of the bank: 

(1) In any amount to finance the edu-
cation of the executive officer’s chil-
dren; 

(2) In any amount to finance or refi-
nance the purchase, construction, 
maintenance, or improvement of a resi-
dence of the executive officer, pro-
vided: 

(i) The extension of credit is secured 
by a first lien on the residence and the 
residence is owned (or expected to be 
owned after the extension of credit) by 
the executive officer; and 

(ii) In the case of a refinancing, that 
only the amount thereof used to repay 
the original extension of credit, to-
gether with the closing costs of the re-
financing, and any additional amount 
thereof used for any of the purposes 
enumerated in this paragraph (c)(2), 
are included within this category of 
credit; 

(3) In any amount, if the extension of 
credit is secured in a manner described 
in § 215.4(d)(3)(i)(A) through (d)(3)(i)(C) 
of this part; and 
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