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USA PATRIOT Act — Anti-
Money-Laundering Provisions

Subject:

TO: Chief Executive Officers of All National Banks, Federal Branches and Agencies,
Department and Division Heads, and All Examining Personnel

PURPOSE

The President signed the USA PATRIOT Act into law on October 26, 2001.> The PATRIOT
Act establishes a wide variety of new and enhanced ways of combating international terrorism.
The provisions that affect national banks (and other financial institutions) most directly are
contained in Title 111 of the act. In general, Title 11l amends current law — primarily the Bank
Secrecy Act (BSA) — to provide the Secretary of the Treasury (Treasury) and other departments
and agencies of the federal government with enhanced authority to identify, deter, and punish
international money laundering. This issuance highlights the anti-money-laundering provisions
of Title Il that are of most immediate significance to national banks.

The provisions Title 111 of the PATRIOT Act will sunset after September 30, 2004, if the
Congress enacts a joint resolution to terminate them. The act requires expedited consideration
by the Congress of any such joint resolution.

DISCUSSION
Key Provisions of Title 111 of the USA PATRIOT Act

Prohibition on United States Correspondent Accounts with Foreign Shell Banks (Sec. 313)
o Effective Date: December 25, 2001.

e Section 313 bars covered financial institutions? from establishing, maintaining,
administering, or managing correspondent accounts in the United States for foreign “shell”
banks. A foreign shell bank is a foreign bank that does not have a physical presence in any
country. An exception permits covered financial institutions to provide correspondent

! The USA PATRIOT Act is an acronym for The Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act, Pub. L. No. 107-56 (October 26, 2001).

2 Section 313 defines “covered financial institution” by cross reference to 31 USC 5312(a)(2)(A) through (G).
These include insured banks, under 12 USC 1813(h); commercial banks or trust companies; private bankers;
branches, and agencies of foreign banks in the United States; credit unions; thrifts; and registered brokers and
dealers.
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accounts for foreign shell banks that are affiliated with depository institutions that have a
sical presence and that are subject to supervision by a banking regulator.®

3413 also requires covered financial institutions that maintain correspondent accounts
States for a foreign bank to take reasonable steps to ensure that such accounts
ed by that foreign bank to provide indirect banking services to a foreign shell
gislirected to issue regulations to define these “reasonable steps.” Treasury
e (copy attached) describing a certification process that covered
financial'i use to comply with section 313 pending issuance of regulations by
Treasury. 9342 (Nov. 27, 2001) or the Treasury Web site at
www.treas.gov/pregifreleas@@pq813.htm.

Forfeiture of Funds in t terbank Accounts; Production of Bank Records

(Sec. 319)

e Effective Date: Effective immedi pction expressly gives covered financial
institutions a 60-day grace period, ber 25, 2001, to comply.

e Section 319: Section (a) provides for forfeitur n bank’s interbank account® in the
United States under certain circumstances. s provisions that enhance the
ability of bank regulators and law enforcement a i ain certain records from

covered financial institutions.

— Forfeiture. Section 319(a) expands the circumstances under which funds in a U.S.
interbank account may be subject to forfeiture. If a deposit of funds in a foreign bank
outside of the United States is subject to forfeiture, U.S. law enforcement authorities can
seize the funds in the U.S. account as a substitute for the foreign deposit. Law
enforcement is not required to trace the funds seized in the United States to the deposit
abroad.

— Information and Documentation Requests: The 120 Hour Rule. Section 319(b) requires
U.S. covered financial institutions to comply, within 120 hours, with an appropriate
federal banking agency’s request for information and documentation concerning any
account opened, maintained, administered or managed in the United States by that
financial institution. The rule also covers requests for information and documentation on
the nature of a covered financial institution’s or covered financial institution customer’s
anti-money-laundering compliance.

% The act defines an “affiliate” as a foreign bank that is controlled by or under common control with another
institution. A bank has a “physical presence” in a jurisdiction if it maintains a place of business at a fixed address,
other than a solely electronic address, employs full-time staff, maintains operating records, and is subject to
inspection by the bank’s licensing authority.

* The act uses the definition of “interbank account” in 18 USC 984(c)(2)(B), which is “an account held by one
financial institution at another financial institution primarily for the purpose of facilitating customer transactions.”
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banks that maintain correspondent accounts in the United States are

b subpoena and summons with respect to records relating to a

t account, including records maintained outside the United States.
ncial institutions may be required to sever correspondent
foreign financial institutions that do not either comply with or
ch ons or subpoena.

e Records. CoWe sl stitutions that maintain correspondent accounts in
the United Sta
owners of the foreig son authorized to accept service of process in

e turned over to federal law enforcement

request for them. The certification

e previous section, may be used to

9342 (Nov. 27, 2001) or the

process published by Treasu
comply with this requirement.
Treasury Web site at www.treas.go

Special Due Diligence for Correspondent Accounts arraee ing Accounts
(Sec. 312)

e Effective Date: Treasury regulations are required to be issued,
appropriate federal functional regulator, by April 24, 2002; whetH® jiFqulations are
issued, this provision is effective on July 23, 2002.

e General Due Diligence Standards. Section 312 requires that all financial institutions that
establish, maintain, administer, or manage private banking accounts or correspondent
accounts in the United States for non-United States persons or their representatives have
“appropriate, specific and, where necessary, enhanced due diligence policies, procedures, and
controls that are reasonably designed to detect and report instances of money laundering
through those accounts.” Treasury is required to issue regulations implementing this special
due diligence requirement.

e Additional Due Diligence Standards for Certain Correspondent Accounts. Section 312
requires additional due diligence for money laundering when a U.S. financial institution
maintains correspondent accounts or private banking accounts for foreign banks under three
circumstances:

— When the foreign bank operates under an offshore banking license;”

— When the foreign bank operates under licenses issued by countries that have been
designated by intergovernmental groups as noncooperative with international counter-
money-laundering principles; or

— When the foreign bank operates in a jurisdiction designated by Treasury as warranting
special measures because of money-laundering concerns.

® Section 312 defines an “offshore banking license” as a license to conduct banking activities, with a condition of
the license being that the bank may not offer banking services to citizens of, or in the local currency of, the
jurisdiction issuing the license.
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The additional due diligence measures require U.S. financial institutions to:

— If the foreign bank is not publicly traded, identify each of its owners and the nature and
extent of each owner’s interest;

— Take reasonable steps to conduct enhanced scrutiny of the correspondent account and to
report suspicious transactions; and

— Take reasonable steps to ascertain whether the foreign bank provides correspondent
accounts jdther foreign banks. If so, the U.S. financial institution must identify those
institut onduct due diligence on them.

e Minimum Du I andards for Private Banking Accounts. Private banking accounts

by a bank empl liaison between the financial institution and the beneficial
| institutions must at a minimum identify the nominal and

beneficial owners of the account’s source of funds and report suspicious
transactions. The financi also conduct enhanced scrutiny of any account
r for
ns

requested or maintained by a “s

n golitical figure, or any immediate family
member or close associate” to d ngthat may involve proceeds of foreign
corruption.

Special Measures for Jurisdictions, Financi®*In 0 International Transactions of

Primary Money-Laundering Concern (Sec.

e Effective Date: To be determined by future orders a

C, the other
and Exchange
dit Union

ST opriate,
regulatory authority to require domestic financial institutions to perform special
recordkeeping and reporting (special measures) with respect to foreign jurisdictions, foreign
financial institutions, international transactions, or types of accounts if Treasury determines
that such jurisdictions, institutions, transactions, or types of accounts are of “primary money-
laundering concern.”

e Section 311 gives Treasury, in consultation with the Feder
appropriate federal functional regulators, the Secretary of Sta
Commission, the Commodity Futures Trading Commission, the

e The special measures include additional recordkeeping or reporting requirements about
transactions, participants in transactions, and beneficial owners of funds involved in
transactions. Special measures may also include the identification of customers of a foreign
financial institution who use an interbank payable-through account opened by the foreign
financial institution at a domestic financial institution and increased due diligence and other
restrictions concerning opening or maintaining interbank correspondent or payable-through
accounts.
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Verification of Identification (Sec. 326)
e Effective Date: Treasury must issue regulations by October 26, 2002.

e Section 326(a)requires that Treasury prescribe, by regulation, minimum standards that
financial ingilens must follow to verify the identity of customers, both foreign and
stomer opens an account. As part of the verification, financial

ists, provided by a governmental agency, of known or suspected
ations and keep records of the information used to verify the
ust issue these regulations jointly with the OCC, the other
ctional regulators defined in the Gramm-Leach-Bliley
rading Commission.

Act, plus the Comm
Cooperative Efforts to Deter aurmgering (Sec. 314)
e Effective Date: Treasury Regulat b y February 23, 2002.
e Section 314 requires Treasury to issue reg
institutions, financial regulators, and law enfor aJs for the purpose of sharing
information regarding individuals, entities, an ‘engaged in or reasonably

suspected, based on credible evidence, of engaging t or money-laundering
activities. Section 314 also allows law enforcement amM® ry orities to share such

information with financial institutions.
i @ ning possible

gurage cooperation among financial

e Section 314 allows sharing of information among financial inst
terrorist or money-laundering activity upon notice to Treasury.

Concentration Accounts at Financial Institutions (Sec. 325)
o Effective Date: To be determined by future Treasury regulation.

e Section 325 authorizes Treasury to issue, at the secretary’s discretion, regulations concerning
the maintenance of “concentration accounts,” a term not defined in the statute, by financial
institutions. The purpose would be to prevent an institution’s customers from anonymously
directing funds into or through such accounts. The regulations would prohibit a financial
institution from allowing its clients to move personal funds through concentration accounts,
prohibit a financial institution from giving its customers information about the financial
institution’s concentration accounts, and require a financial institution to have written
procedures to ensure the documentation of all transactions in a concentration account.

Amendments Relating to Reporting of Suspicious Activities (Sec. 351)
e Effective Date: Effective immediately.

e These amendments protect financial institutions from potential liability in cases where such
institutions make voluntary disclosures of suspicious activities to government authorities.
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The amendment also provides that financial institutions need not give notice to the person
who is the subject of the disclosure — financial institutions will not be liable for failure to
give such notice.

e Current law protects financial institutions from civil liability for reporting suspicious activity.
Section 351 states a rule of construction that this protection from liability does not apply if an
action against the institution is brought by a government entity.

Section 351 amen e pro on disclosure of SARs and the safe harbor for liability so
that information that Masjee rted as suspicious may be disclosed by a financial

S.
i
institution in a written e e or a written termination notice provided to a
self-regulatory agency. Howev: hi
circumstances, the financial instifgtio

information may be disclosed in these

C
le
may g disclose the fact that a SAR was filed.
Authorization to Include Suspicions of | ityg Written Employment References

(Sec. 355)
e Effective Date: Effective immediately. Q
e Section 355 permits, but does not require, an insured deposi ion to include

information, in a response to a request for an employment gcond insured
depository institution, about the possible involvement of a fo ing affiliated party
in potentially unlawful activity. The safe harbor from civil liabili red depository
institution that provides information to a second insured depository On applies unless
the first institution acts with malicious intent.

Anti-Money-Laundering Programs (Sec. 352)

o Effective Date: April 24, 2002; Treasury must issue rules by that date as well, after
consulting with the appropriate federal functional regulators.

3 Section 352 requires all financial institutions to have a Bank Secrecy Act (BSA) program that
contains the four basic components of a typical BSA program. See, e.g., 12 CFR 21.21(c)
(describing minimum requirements for BSA compliance programs of national banks).®

® The term “financial institution” is defined in Subchapter Il of Chapter 53 of USC Title 31 to include brokers,
dealers, MSBs, currency exchanges, insurance companies, travel agencies, car dealers, casinos, and realtors.
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Reporting of Suspicious Activities by Securities Brokers and Dealers; Investment Company
Study (Sec. 356)

e Effective Date: Treasury regulation must be published by July 1, 2002.

e Section 356(a) requires Treasury, after consultation with the Securities and Exchange
Commission and the Federal Reserve Board, to issue regulations that require registered
securities brg and dealers to file suspicious activity reports. These regulations must be
published 3 m% d rules by January 1, 2002 and in final form by July 1, 2002.

Penalties for Vig ographic Targeting Orders and Certain Recordkeeping
ning Effective Period of Geographic Targeting Orders (Sec.

e Effective Date: Effectivéior

of the Bank Secrecy Act also apply to
nder 31 USC 3526 and to certain

e Section 353 provides that penalt
violations of Geographic Targeti
recordkeeping requirements relating 1o f

Increase in Civil and Criminal Penalties fo ing (Sec. 363)
e [Effective Date: Effective for future violations.

d criminal
jons 311 and 312

e Section 363 increases from $100,000 to $1,000,000 the m
penalties for a violation of provisions added to the Bank S€
of the PATRIOT ACT.

Establishment of Highly Secure Network (Sec. 362)

e Effective Date: Network to be operational by July 26, 2002.

Section 362 directs Treasury to establish a secure network within FInCEN that will allow

financial institutions to file suspicious activity reports on line. The new network will also make

information regarding suspicious activities available to financial institutions.

Consideration of Anti-Money-Laundering Record in Certain Applications (Sec. 327)

e Effective Date: Effective for applications submitted after December 31, 2001.”

! By the terms of the statute, the new requirement applies to any application “submitted to the responsible agency . .
. after December 31, 2001, which has not been approved by all appropriate responsible agencies before the date of
enactment of [the USA PATRIOT Act].” This provision, apparently drafted in contemplation of a later enactment
date than the actual enactment date, appears to mean that the new requirement applies to all applications submitted
after December 31, 2001.
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the Federal Reserve Act and the Bank Merger Act to require that the
the OCC, and the other federal banking regulators consider the
effectiveness ing company or a financial institution in combating money-
laundering aCWvijd IU®ng in overseas branches) in ruling on an application by a
financial institu company under these acts.

k e
Questions concerning this aq@iso a irected to the Legislative and Regulatory Activities
Division at (202) 874-5090 o en™amt and Compliance Division at (202) 874-4800.
Daniel P. Stipano
Deputy Chief Counsel
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= TREASURY NEWS

FROM THE OFFICE OF PUBLIC AFFAIRS
FOR IMMEDIATE RELEASE
November 20, 2001
PO-813

Treasury Announces Interim Guidance
On Compliance with the USA PATRIOT Act

Attachment Interim Guidance

The Treasury Department today announced interim guidance for banking institutions on how they may
comply with two anti-money laundering provisions of the USA PATRIOT Act that become effective on
December 25, 2001.

Beginning on that date, banking institutions in the United States will be prohibited from providing
correspondent accounts directly to foreign shell banks and will be required to take steps to avoid using
correspondent accounts to provide banking services indirectly to such shell banks. In addition, banking
institutions will be required to keep records of the owners of foreign banks to which they provide
correspondent accounts and the foreign banks' agents for service of legal process.

After consultation with the federal financial regulators, the Secretary of the Treasury is publishing in the
Federal Register a model certification that U.S. banking institutions may choose to use as an interim
means to assist them in meeting their obligations related to dealing with foreign shell banks under 31
U.S.C. 5318(j) and recordkeeping under 31 U.S.C. 5318(k).

It is the expectation of the Department of the Treasury that banking financial institutions will accord
priority to meeting their compliance obligations in connection with foreign banks for which they maintain
correspondent deposit accounts or their equivalents.

The interim guidance will remain in effect until superseded by regulation or subsequent guidance.

The Treasury Department intends to issue expeditiously a proposed rule that would also prohibit broker-
dealers from maintaining accounts with foreign shell banks and from using accounts to provide banking
services indirectly to such shell banks. Treasury also intends to propose a rule requiring broker-dealers to
keep records of the owners of foreign banks to which they provide accounts and the foreign banks' agents
for service of legal process.

A link to the interim guidance can be found on the Treasury Department's web site www.treas.gov/press/

http://www.treas.gov/press/releases/po813.htm 12/19/2001
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DEPARTMENT OF THE TREASURY

Departmental Offices; Interim
Guidance Concerning Compliance by
Covered U.S. Financial Institutions
With New Statutory Anti-Money
Laundering Requirements Regarding
Correspondent Accounts Established
or Maintained for Foreign Banking
Institutions

AGENCY: Department of the Treasury,
Departmental Offices.
ACTION: Notice.

SUMMARY: This notice provides interim
guidance to financial institutions on
how to comply with the requirements of
sections 313 and 319(b) of the Uniting
and Strengthening America by
Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism
(USA PATRIOT) Act of 2001 (Pub. L.
107-56). These anti-money laundering
provisions concern the relationship
between U.S. financial institutions and
foreign banking institutions.

DATES: This notice is effective beginning
November 27, 2001 and will remain in
effect until superseded by regulations or
a subsequent notice.

FOR FURTHER INFORMATION CONTACT: Gary
W. Sutton, Senior Banking Counsel,
Office of the Assistant General Counsel
(Banking and Finance), 202-622—-1976
or William D. Langford, Attorney-
Advisor, Office of the Assistant General
Counsel (Enforcement), 202—622—-1932.

SUPPLEMENTARY INFORMATION: This
notice provides interim guidance to U.S.
financial institutions on the steps
necessary for them to comply with the
requirements of 31 U.S.C. 5318(j) and
(k), as enacted by sections 313 and
319(b) of the USA PATRIOT Act of
2001, respectively. Although this notice
may be relied upon by financial
institutions until superseded by
regulations or a subsequent notice, no
inference may be drawn from this notice
concerning the scope and substance of
regulations that the Department of the
Treasury will issue concerning sections
5318(j) and (k).

I. Background

A. Statutory Background

On October 26, 2001, the President
signed into law the USA PATRIOT Act.
Title III of the USA PATRIOT Act makes
a number of amendments to the anti-
money laundering provisions of the
Bank Secrecy Act (BSA), which is
codified in subchapter II of chapter 53
of title 31, United States Code. These
amendments are intended to make it
easier to prevent, detect, and prosecute
international money laundering and the

financing of terrorism. Two of these
provisions become effective on
December 5, 2001.

First, section 313(a) of the USA
PATRIOT Act adds a new subsection (j)
of 31 U.S.C. 5318 that prohibits certain
financial institutions from providing
correspondent accounts to foreign “shell
banks’” and requires those financial
institutions to take reasonable steps to
ensure that correspondent accounts
provided to foreign banks are not being
used to indirectly provide banking
services to foreign “shell banks”.
Second, section 319(b) of the USA
PATRIOT Act adds a new subsection (k)
to 31 U.S.C. 5318 that requires certain
financial institutions that provide
correspondent accounts to a foreign
bank to maintain records of the foreign
bank’s owners and agent in the United
States designated to accept service of
legal process.

Under the USA PATRIOT Act, the
Secretary of the Treasury (Secretary) is
authorized to interpret and administer
these provisions. In light of the
December 25, 2001 effective date of
sections 5318(j) and (k), the Secretary,
in consultation with the federal
financial regulators ! and the Attorney
General, is publishing this notice to
provide interim guidance to financial
institutions in meeting their compliance
obligations under these provisions. As
discussed below, this notice describes a
certification that financial institutions
may use as an interim means to assist
them in meeting their obligations
related to dealing with foreign shell
banks under section 5318(j) and
recordkeeping under section 5318(k). It
should be noted that this certification
will not satisfy a financial institution’s
obligations under any other provisions
of the USA PATRIOT Act, including
obligations to conduct due diligence
under 31 U.S.C. 5318(i), as added by
section 312 of the USA PATRIOT Act,
or any other applicable law or
regulation.

Although the prohibition in section
5318(j) becomes effective on December
25, 2001, the Department of the
Treasury expects that covered financial
institutions will promptly terminate any
correspondent account with any foreign
bank that it knows to be a shell bank
that is not a regulated affiliate as
described in this notice.

1The Office of the Comptroller of the Currency,
the Office of Thrift Supervision, the Board of
Governors of the Federal Reserve System, the
Federal Deposit Insurance Corporation, the
Commodities Futures Trading Commission, and the
Securities and Exchange Commission.

1. What Are the Requirements of
Section 5318(j)?

31 U.S.C. 5318(j), as added by section
313 of the USA PATRIOT Act, provides
that a “covered financial institution”
shall not establish, maintain,
administer, or manage a correspondent
account in the United States for, or on
behalf of, a foreign bank that does not
have a physical presence in any country
(shell bank). In addition, the USA
PATRIOT Act requires a covered
financial institution to take reasonable
steps to ensure that any correspondent
account established, maintained,
administered, or managed by the
covered financial institution in the
United States for a foreign bank is not
being used by that foreign bank to
indirectly provide banking services to a
foreign shell bank that is not a regulated
affiliate.

What Is a Covered Financial Institution?

For purposes of section 5318(j), a
“covered financial institution” is: (1)
Any insured bank (as defined in section
3(h) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(h))); (2) a
commercial bank or trust companys; (3)
a private banker; (4) an agency or branch
of a foreign bank in the United States;
(4) a credit union; (5) a thrift institution;
or (6) a broker or dealer registered with
the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.).

What Is a Foreign Shell Bank?

For purposes of section 5318(j), a
foreign shell bank is a foreign bank
without a physical presence in any
country. Under section 5318(j), a
“physical presence” is a place of
business that is maintained by a foreign
bank and is located at a fixed address,
other than solely an electronic address,
in a country in which the foreign bank
is authorized to conduct banking
activities, at which location the foreign
bank: (1) Employs one or more
individuals on a full-time basis; (2)
maintains operating records related to
its banking activities; and (3) is subject
to inspection by the banking authority
that licensed the foreign bank to
conduct banking activities.

What Foreign Shell Banks Are Excepted
From the Limitations on Correspondent
Accounts?

The limitations on the direct and
indirect provision of correspondent
accounts to foreign shell banks do not
apply to a foreign shell bank that is a
regulated affiliate. A regulated affiliate
is a foreign shell bank that (1) is an
affiliate of a depository institution,
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credit union, or foreign bank that
maintains a physical presence in the
United States or a foreign country, as
applicable; and (2) is subject to
supervision by a banking authority in
the foreign country regulating such
affiliated depository institution, credit
union, or foreign bank. An affiliate is a
foreign bank that is controlled by or is
under common control with a
depository institution, credit union, or
foreign bank.

What Is a Correspondent Account?

31 U.S.C. 5318A(e)(1)(B), as added by
section 311 of the USA PATRIOT Act,
defines “correspondent account,” with
respect to banking institutions, as “an
account established to receive deposits
from, make payments on behalf of a
foreign financial institution, or handle
other financial transactions related to
such institution.” This definition
applies for purposes of this notice and
the certification.

It is the expectation of the Department
of the Treasury that a covered financial
institution will accord priority to
requesting certifications in connection
with foreign banks for which it
maintains correspondent deposit
accounts or their equivalents.

The Department of the Treasury
intends to issue a rule under the
authority of section 5318A(e)(2) and (4),
as added by section 311 of the USA
PATRIOT Act, to further define the term
“account” (1) to prohibit non-bank
covered financial institutions (including
a broker or dealer registered with the
Securities and Exchange Commission
under the Securities Exchange Act of
1934) from establishing or maintaining
an account for a foreign shell bank that
is not a regulated affiliate and (2) to
require non-bank covered financial
institutions to take reasonable steps to
ensure that any account established,
maintained, administered, or managed
by such institution in the United States
for a foreign bank is not being used by
that foreign bank to indirectly provide
banking services to a foreign shell bank
that is not a regulated affiliate.

2. What Are the Requirements of
Section 5318(k)?

31 U.S.C. 5318(k), as added by section
319(b) of the USA PATRIOT Act,
requires, among other things, that any
covered financial institution that
maintains a correspondent account in
the United States for a foreign bank
shall maintain records in the United
States identifying (1) the owner(s) of
such foreign bank and (2) the name and
address of a person who resides in the
United States and is authorized to
accept service of legal process for

records regarding the correspondent
account.

What Is a Covered Financial Institution?

Section 5318(k) does not define
“covered financial institution” for
purposes of this recordkeeping
requirement. For purposes of this notice
and the certification, the term ‘“‘covered
financial institution” has the same
meaning as provided in section 5318(j)
(see above), except that such term does
not include a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934. The Department
of the Treasury intends to propose
similar recordkeeping requirements for
such brokers and dealers.

What Is a Correspondent Account?

Section 5318(k) defines
“correspondent account” by reference to
the definition of that term in 31 U.S.C.
5318A(e)(1)(B), as added by section 311
of the USA PATRIOT Act, which, as
discussed above, means “an account
established to receive deposits from,
make payments on behalf of a foreign
financial institution, or handle other
financial transactions related to such
institution.”

As noted above, it is the expectation
of the Department of the Treasury that
a covered financial institution will
accord priority to requesting
certifications in connection with foreign
banks for which it maintains
correspondent deposit accounts or their
equivalents.

Who Is an Owner of a Foreign Bank?

Section 5318(k) does not define
“owner” for purposes of the
requirement that a covered financial
institution maintain records of the
owners of foreign banks to which it
provides correspondent accounts. For
purposes of this notice and the
certification, an “owner” means any
person who is a “large direct owner,” an
“indirect owner,” and certain ‘“small
direct owners.” For purposes of these
definitions: (1) “Person” means any
individual, bank, corporation,
partnership, limited liability company,
or any other legal entity, except that
members of the same family 2 shall be
considered one person; and (2) “voting
shares or other voting interests” means
shares or other interests that entitle the
holder to vote for or select directors (or

2The same family means parents, spouses,
children, siblings, uncles, aunts, grandparents,
grandchildren, first cousins, second cousins,
stepchildren, stepsiblings, parents-in-law and
spouses of any of the foregoing.

individuals exercising similar
functions).

The definition of “owner” as used in
this notice and in the certification
applies only with respect to the
provisions of section 5318(k), which are
designed to facilitate the service of legal
process. No inference may be drawn as
to the applicability of this definition to
other provisions of the USA PATRIOT
Act, including the enhanced due
diligence requirements of 31 U.S.C.
5318(i) (as added by section 312 of the
USA PATRIOT Act), which sets forth
different standards for reporting
ownership information.

Who Is a Small Direct Owner of a
Foreign Bank?

A ““small direct owner” of a foreign
bank is a person who owns, controls, or
has power to vote less than 25 percent
of any class of voting securities or other
voting interests of the foreign bank. The
identity of a small direct owner need
not be reported for purposes of this
notice and certification unless two or
more small direct owners (1) in the
aggregate own 25 percent or more of the
voting securities or interests of the
foreign bank and (2) are owned by the
same indirect owner (see below).

Who Is a Large Direct Owner of a
Foreign Bank?

A “large direct owner” of a foreign
bank is a person who (1) owns, controls,
or has power to vote 25 percent or more
of any class of voting securities or other
voting interests of the foreign bank; or
(2) controls in any manner the election
of a majority of the directors (or
individuals exercising similar functions)
of the foreign bank. The identity of each
large direct owner is subject to
reporting.

Who Is an Indirect Owner of a Foreign
Bank?

If any large direct owner of a foreign
bank is majority-owned by another
person, or by a chain of majority-owned
persons, an “‘indirect owner” is any
person in the ownership chain of any
large direct owner who is not majority-
owned by another person.

If any two or more small direct
owners of a foreign bank (1) in the
aggregate own, coantrol, or have power
to vote 25 percent or more of any class
of voting securities or other voting
interests of the foreign bank and (2) are
majority-owned by the same person, or
by the same chain of majority-owned
persons, the “indirect owner” is any
person in the ownership chain of the
small direct owners who is not majority-
owned by another person.
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Each indirect owner is subject to
reporting.

Example of Reportable Owners

The following example illustrates the
owners of a foreign bank who are
covered by this notice and the
certification:

FB is a foreign bank. Voting securities
of FB are owned by Person C (15
percent), Person D (35 percent), Person
E (10 percent), Person F (20 percent),
and Person G (20 percent).

Persons C and G are both majority-
owned by Person X, which is majority-
owned by Person Y, which is majority-
owned by Person Z, which is not
majority-owned by another person.

Person D is majority-owned by Person
V, which is majority-owned by Person
W, which is not majority-owned by
another person.

Persons E and F are not owned by
another person.

Persons C, E, F, and G are small direct
owners because each owns less than 25
percent of the voting securities of FB.
The identities of Persons C and G are
subject to reporting under this notice
because (1) in the aggregate they own
more than 25 percent of the voting
securities of FB and (2) they are
majority-owned by the same indirect
owner Z. The identities of Persons E and
F are not subject to reporting.

Person D is a large direct owner
because it owns 25 percent or more of
the voting securities of FB. The identity
of Person D is subject to reporting under
this notice.

Person W is an indirect owner
because it is a majority-owner of Person
V, which is a majority-owner of Person
D. The identity of Person W is subject
to reporting under this notice. The
identity of Person V is not subject to
reporting.

Person Z is an indirect owner because
it is a majority-owner of Person Y,
which is a majority-owner of Person X,
which is a majority-owner of Persons C
and G, which are small direct owners
that in the aggregate own 25 percent or
more of the voting securities of FB. The
identity of Person Z is subject to
reporting under this notice. The identity
of Persons Y and X are not subject to
reporting.

B. Description of Certification
What Is Being Certified?

Under paragraph 1 of the certification,
a foreign bank that maintains a
correspondent account with a covered
financial institution certifies either that:
(1) it is not a shell bank; (2) it is a shell
bank that is a regulated affiliate; or (3)
is a shell bank that is not a regulated

affiliate, in which case a covered
financial instiution is prohibited from
establishing or maintaining a
correspondent account with the foreign
bank.

If a foreign bank certifies that it is not
a shell bank, it specifies in Annex I its
physical address and its regulator. If the
foreign bank certifies that it is a
regulated affiliate, it specifies in Annex
I the name and address of the non-shell
bank with which it is affiliated and the
regulator of the non-shell bank and the
regulated affiliate.

Under paragraph 2 of the certification,
a foreign bank certifies either that: (1) It
does not provide banking services to
any foreign shell bank, other than a
regulated affiliate; or (2) it provides
banking services to a foreign shell bank
but will not use any of the
correspondent accounts with a U.S.
financial institution to provide banking
services to any foreign shell bank, other
than a regulated affiliate.

Under paragraph 3 of the certification,
a foreign bank certifies the identity its
owner(s) in annex II. Street addresses
must be provided; post office boxes are
not acceptable.

Under paragraph 4 of the certification,
a foreign bank certifies the identity of its
agent for service of legal process in the
United States, and identifies the agent
in Annex III. Street addresses must be
provided; post office boxes are not
acceptable.

Under paragraph 5 of the certification,
a foreign bank certifies that it will notify
each financial institution in the United
States at which it maintains a
correspondent account in writing within
30 calendar days of any change in facts
or circumstances previously certified or
contained in the annexes to the
certification.

Under paragraph 6 of the certification,
a foreign bank certifies that it
understands that each financial
institution in the United States at which
it maintains a correspondent account
may provide a copy of the certification
to the Secretary of the Treasury and the
Attorney General of the United States,
or their delegees.

Paperwork Reduction Act

The collection of information
contained in the certification have been
reviewed under the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507(j)) and, pending receipt and
evaluation of public comments,
approved by the Office of Management
and Budget (OMB) under control 1505—
0184. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information

unless it displays a currently valid OMB
control number.

Comments concerning the collection
of information should be directed to
OMB, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. Any such
comments should be submitted not later
than January 28, 2002.

Comments are specifically requested
concerning:

Whether the collection of information
is necessary for the proper performance
of the functions of the Department of the
Treasury, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the collection of
information (see below);

How to enhance the quality, utility,
and clarity of the information to be
collected;

How to minimize the burden of
complying with the collection of
information, including the application
of automated collection techniques or
other forms of information technology;
and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in the
certification will enable financial
institutions, on an interim basis, to
comply with the requirements of
sections 313 and 319(b) of the USA
PATRIOT Act of 2001. This information
will be used to verify compliance by
financial institutions with these
provisions. The respondents are foreign
banks that establish or maintain
correspondent accounts with U.S.
financial institutions. The reporting of
this information by foreign banking
institutions is voluntary; however
failure to provide the information may
preclude the establishment or the
continuation of correspondent accounts
with U.S. financial institutions.

Estimated total annual reporting
burden: 180,00 hours.

Estimated number of respondents:
9,000.

Estimated average annual reporting
burden per respondent: 20 hours.

Estimated annual frequency of
responses: Once.

II. Certification

The following form of certification
may be used by a covered financial
institution for purposes of this notice. A
covered financial institution may use
other means to obtain the information
necessary to satisfy its obligations under
section 5318(j) or 5318(k).
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Dated: November 20, 2001.
David D. Aufhauser,
General Counsel.

BILLING CODE 4810-25-M
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CERTIFICATION FOR PURPOSES OF SECTIONS 5318(j) AND 5318(k)

OF TITLE 31, UNITED STATES CODE

[OMB Control Number 1505-0184]

The information contained in this Certification is sought pursuant to Sections 5318(j) and

5318(k) of Title 31 of the United States Code, as added by sections 313 and 319(b) of the USA

PATRIOT Act of 2001 (Public Law 107-56).

The undersigned respondent bank,

(“Respondent Bank™), has established one or more accounts

with

(““Covered Financial

Institution”) to receive deposits from, make payments on behalf of, or handle other financial

transactions related to Respondent Bank (the “Correspondent Accounts”). The Respondent Bank

hereby certifies, by an individual authorized to make such certification, as follows:

1. Respondent Bank (check appropriate box and complete Annex I):

] @

HED)

HEO

Maintains a place of business that (i) is located at a fixed address (other than
solely an electronic address) in a country in which Respondent Bank is authorized
by such country to conduct banking activities, at which location Respondent Bank
employs one or more individuals on a full-time basis and maintains operating
records related to its banking activities; and (ii) is subject to inspection by the
banking authority that licensed Respondent Bank to conduct banking activities
(hereinafter referred to as a “physical presence”);

Does not have a physical presence in any country, but the Respondent Bank (i)
is an affiliate of a U.S. depository institution, U.S. credit union, or non-U.S. bank
that maintains a physical presence in a country; and (ii) is also subject to
supervision by the same banking authority in the country that regulates such
affiliated depository institution, credit union, or non-U.S. bank (the Respondent
Bank is thus a “regulated affiliate”); or

Does not have a physical presence in a country and is not a regulated affiliate.
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2. Respondent Bank either (check appropriate box):

D (a) does not provide banking services to any non-U.S. bank that does not have a
physical presence in any country and that is not a regulated affiliate; or

]:] (b) provides banking services to a non-U.S. bank that does not have a physical
presence in any country and that is not a regulated affiliate, but Respondent
Bank will not after December 25, 2001 use any Correspondent Account with the
Covered Financial Institution to provide banking services to any non-U.S. bank
that does not have a physical presence in any country, and that is not a
regulated affiliate.

3. Respondent Bank has no owner(s) (as defined below) except as set forth in Annex Il.
For purposes of this Certification, an owner means any large direct owner, any indirect
owner, and certain small direct owners.

A large direct owner is a person who (1) owns, controls, or has power to vote 25 percent
or more of any class of voting securities or other voting interests of the Respondent Bank;
or (2) controls in any manner the election of a majority of the directors (or individuals
exercising similar functions) of the Respondent Bank.

A small direct owner is a person who owns, controls, or has power to vote less than 25
percent of any class of voting securities or other voting interests of the Respondent Bank.
The identity of a small direct owner need not be set forth in Annex II unless two or more
small direct owners (1) in the aggregate own 25 percent or more of the voting securities or
interests of the Respondent Bank and (2) are owned by the same indirect owner.

If any direct owner is majority-owned by another person, or a chain of majority-owned
persons, an indirect owner is any person in the ownership chain of the direct owner who
is not majority-owned by another person.

If any two or more small direct owners (1) in the aggregate own, control, or have power to
vote 25 percent or more of any class of voting securities or other voting interests of the
Respondent Bank and (2) and are majority-owned by the same person, or by the same chain
of majority-owned persons, an indirect owner is any person in the ownership chain of such
small direct owners who is not majority-owned by another person.

For purposes of this Certification, (i) “person” means any individual, bank, corporation,
partnership, limited liability company or any other legal entity; (i1) voting securities or other
voting interests means securities or other interests that entitle the holder to vote for or select
directors (or individuals exercising similar functions); and (iii) members of the same family"
shall be considered one person.

* The same family means parents, spouses, children, siblings, uncles, aunts, grandparents, grandchildren,
first cousins, second cousins, stepchildren, stepsiblings, parents-in-law and spouses of any of the
foregoing.
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4. The individual or entity (“Agent”) identified in Annex III, resident in the United States
at the address (not a post office box) set forth in Annex III, is authorized to accept service
of legal process from the Secretary of the Treasury or the Attorney General of the United
States pursuant to Section 5318(k) of title 31, United States Code.

5. Respondent Bank shall notify in writing within 30 calendar days each financial institution
in the United States at which it maintains a Correspondent Account of any change in facts
or circumstances as reported in this Certification and the Annexes hereto.

6. Respondent Bank understands that each financial institution in the United States at which
it maintains a Correspondent Account may provide a copy of this Certification to the
Secretary of the Treasury and the Attorney General of the United States.

I, (name), certify that [ have read and understand this
Certification and the Annexes hereto and that the statements made in this Certification and
the Annexes hereto are true and correct.

This Certification is made on behalf of (name of
Respondent Bank), a Dbanking institution organized under the laws of
(specify country).

I understand that the statements contained in this Certification and the Annexes hereto may
be transmitted to one or more departments or agencies of the United States of America for
purpose of fulfilling such departments’ and agencies’ governmental functions.

[Signature]

[Title]

Executed on this day of , 200

Received, reviewed and accepted by:

Name:
Title:
For:

[Name of Covered Financial Institution]

Date
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Annex |

1. To be completed if Respondent Bank checked paragraph 1(a) of the
Certification:

(A)  Respondent Bank maintains a place of business at

[Street Address]

n

[Country]

(B)  The banking authority that has the right to inspect the place of business
referred to in (A) is

[Name of Banking Authority]

2. To be completed if Respondent Bank checked paragraph 1(b) of the
Certification:

(A)  Respondent Bank’s affiliate that is regulated is
, which maintains a physical presence at

[Name of Affiliate]

[Street Address]

in

[Country]

(B) The banking authority that supervises both the Respondent Bank and its affiliate is

[Name of Banking Authority]|



59350

Federal Register/Vol. 66, No. 228/ Tuesday, November 27, 2001/ Notices
Annex II
Name and Address
of Owner(s)
Name Address

(No Post Office Boxes)

Attach Additional Sheets if Necessary



Federal Register/Vol. 66, No. 228/ Tuesday, November 27, 2001/ Notices 59351
Annex HI
Name and Address
of Agent Designated to Accept Service of Legal Process
Name Address Phone No. Fax No. E-mail Address
(No Post Office Boxes)

[FR Doc. 01-29468 Filed 11-21-01; 3:04 pm]

BILLING CODE 4810-25-C
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