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IN THE UNITED STATES COURT OF APPEALS
FOR THE SDCTH CIRCUIT

No. 86-5509

STANLEY N. PARKER, D.M.D.,

Plainti ---AweJlee,

v.

COMMONWEALTH OF KENTUCKY,
KENTUC K Y BOARD OF DENTISTRY, et al.,

Defenda.."1t?-.~?f>='Jl.ants.

Appeal from a Judgment of the united S~tes

District CoUrt, Eastern District of Kentuck::·,
Fil.e No. 8~289

BRIEF FOR THE FEDERAL TRADE COMMISSION
AS AMICUS CURIl-.E ON BEHALF

OF THE PLAINTIFF-APPELLEE

STATEMENT OF THE ISSUE

Whet..'er the Kentucky Board of Dentistry may prohibit the '..lX of such terms as
f

"ort.'lcx3ontics," "braces," and "brackets" in a.."1 advertisement by a ge:1eral dentist., when

the dentist is legally and professionally qualified to perform such 92--vi.ces and when the

advertise ment identifies the general nature of the dentjstls practi..ce.

INTEREST OF THE FEDERAL TRADE COMMlSSION

The Federal Trade Com mission ("FTC" or "Com mission") is a~aring as amicus

aTriae in this matter in order to caJl t..'1e court's at""...ention to t..'1e a:::-;e.r-.=.e effects on

competition and consumer welfare that will result from restrict:i.o:'.s on trut.hful., non-
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deceptive advertisi.ng by dentists. 11 The FTC has pintre~':ywith the

Department of J usti.ce f'Jr enforce ment of the federal antitrust :.a .... 5, and t..1e FT C is the

federal agency pri:nan1y resp:>nsi.ble for preventing consumer dece;;ti.on through

adver-..isi..ng. Through law enforcement activities y and through s::..Jdies and appearances

before federal and g'-...ate agencies, 1I the Corn mission has deve1o~ substantial expertise

in is5ues re13ting to profe.ssi.onal advertising. Therefore, the FTC ~.as an interest in the

rerolution of the issue presented in this case.

11 The ..Federal Trade Corn mission is empowered tmder the Fede:al Trade Com mission
Act; 15 U.S.C. § 41 et~, to prevent unfair methods of coT:;:>etition and unfair or
deceptive acts or practices in or affecti.ngcom merce.

y ~,America'1 Medical Ass'n, 94 F.T.C. 701 (1979), a£:ed, 638 F.2d 443 (2d Cir.
1980), affd mem • .!2Y.~ equally diviDed court., 455 U.S. 676 C-982); Montana Board
of Optometrists, _ F.T.C. _' Dkt. No. C-3161 (consent oroe: entered on Aug. 29,
1985); Louisiana State Board of Dentistl"y,_F.T.C._, Dkt. No. 9188 (consent
order entered on Aug. 26, 1985); Michigan AsSn of Osteooat::Uc Physicians &
Surgeons, Inc., 102 F.T.C. 1092 (consent oroer entered on J&.y 26, 1983); American
Dental AsSn, 94 F.T.C. 403 (consent order entered on Sept. 6,1979), decisi.on and
order mcxiified, 100 F.T.C. 448 (1982) and 101 F.T.C. 34 (1983).

1I The Corn mission g'-<-aff has studied in depth the effects of res:::ict:i..ons on
"professional advertising. Bureau of Economics, Federal Trade Com mission, Effects

f of Rest:ricti.ons on Adve.rtis:i.ng and Corn mercial Practi.ce in b€ Profe.ssi.ons: The
Case of Optometry (1980); Cleveland Regional Office an:J B:.:.:eau of Economics,
Federal Trade Corn mission, ImPrOving Consumer Access to ~alServices: The
Case for RemovirB Restrictions on Truthful Aovertising (1984). In addition, the
Com mission has presented its views regarding restrictions on truthful, non­
deceptive advertising in the Brief of tJle Federal Trade Com:niss:ion as Amicus

. Curiae on Behalf of the Defendants and Counterclaim ants, Corn mitLoe on
professional Ethics v. Humohrey, 355 N. W.2d 565 crowa 198~;, and has authorized
staff comments to nu merous s--...ate regulatory boards on t..'1i.s 5.1bject., including:
Corn ments of the Bureaus of Competition, Consumer Protee'don, and Economics,
Federal Trade Corn mis~i.o;'1, to t..~e Vir~_"1i.aState Board of De.'1tistry (April 3,
1986); Com ments of the Bureaus of Competition, Consume: ?rotecti.on, aTJd
Economics, Federal Trade Com mission, to the MinnesXa BO"-=d of Dentistry
(Sept. 23, 1985); and Corn ments of t..l-)e Bureaus of Competition, Consumer
Protecti.o:1, and Economics, Federal Trade Corn mission, to t.':e New Jersey Boaro of
Dentistry (March 19, 1985). See al9::> Zauderer v. Office of DisciPlinary Counsel,
105 S. Ct. 2265, 2279-80 (1985).

( 2 )



STATEMENT OF THE CASE

Stanley N. Parker, t~e plainti£f-a~,is duly licensed UJ,ds" :.~e laws of

Kentucky to practice general dentistry. Dr. Parker is legally and ?="::fessionally qualified

to perform orthodontic procedures. Awroximately 50 percent of D:-. ?arker's general

practice consists of orthodontics {St:ipulation ~ 14),'y and he has cc::.;:l1.eted more than

two hundred hours of continuing education in the field of orthodon:::..:s. (S~tion

'1 3.) The Kentucky Board of Dentistry ("the Board"), the defendar.:-::popellant, reo:>gnizes

seven branches of dentistry, including orthodontia, as suitable for ~ns:i.ng as

specialti.es. (Stipulation'l 10.) When the Board licenses dentists as s;:>ecia.l.ists, it

requires that they limit their practices to their fields of specialty. :3eneral

practitioners, however, may perfotm dentalservi<:=es in any or all 0: :.~ese branches of

In June 1985, Dr. Parker placed an advertisement (Exhibit A '=:: S~tions) in the

1985 As.l-Uand, Kentucky Yellow Pages under the general heading of -Dentists."

(Stipulation ,r 8.) The Board brought a disc:iplinary action against D:. Parker based s::Uel.y

on his use of the terms "orthodontics," "braces," and "brackets" in :-.::.s telephone directory

y The follDwing abbreviations are used in tJus Brief:

"Br." . • . . . • . • . • •• Brief for Defendar'lt9-AppeJlants.

"Op."

"Order"

"Stipulation"

Memorandum Opinion of the Di.s:::ct Court,
East.&'l'l District of Kentucky, Ap:il18, 1986.

Order of the District Court, Ea.s:a."Tl District of
Kentucky, Apnl18, 1986.

St:ipulations of Fact Submitted ~.:. :he Parties,
March 28, 1986.

( 3 )



listing (Sti.pulation '1 19), contendi.r1g t.lJat the use of such terms CXY."'~~':Uted

"unpr-ofessional conduct" as set fort'1 in KRS 313.140 because the :e::ns necessari~y imtlly

that Dr. Parker is especially qualified in the fielD of orthcxjontics. S:::ipulation ~I 20.)

Dr. Parker brought suit in the United States District Court f::r :Jle Eastern District

of Kentucky to en:pin the clis:::iplinary action. The district court g::-~"1ted Dr. Parker's

sum mary judgment motion, holding that Dr. Parker has a First Ame.-.dment right to

advise the public of the nature and ava:ila.bility of the dental sen"i.ces he offers.

(Order.) The Board has appealed from t.lje district court's Order.

SUMMARY OF ARGUMENT

The judg ment of t.lje district court shoulrl be affir med. There:re three reas:ms fcr

t..-u.s conclusi.on. Fi..r"stt Dr. Parkers listing of his areas of practice, ; form of com mercial

speech, was not misleading and, therefore, may not be prohibited tr:- the state. Second,

even if i.t might be possible in theory to list areas of practice in su::.=:' a way as to be

EX't:entially misleading, this parti.cu1ar advertise In ent provides addi:::..Jnal infor In ation

sufficient to prevent that result. Third, there are strong public pi.:....'"1 reas:>ns for.
supporting trut.l-u.~advert:is:ing by professionals. Unneces:>a..ry res::::::tions on such

advepsing will hinder competition as well. as the flow of useful C:>:-:::'-:.Jmer information.

ARGUMENT

L DR. PARKER'S TRUTHFUL ADVERTlSEMENT LlSTING
HIS AREAS OF PRACTICE:IS NOT MJBLEADING.

The Supreme Court has held that non-deceptive professional =cvertising s..J::h as Dr.

Parkers is protected com mercial speech under t.lje First Amendme..-:-: which may not be

( 4 )



pr-ohibited. In re R.M.J., 455 U.S. 191 (1982); Bates v. State Bar 0: Arizona, 433 U.S.

350 (1977). The P-lblic has an interest in receiving advertising by pessi.onals, and in

learn.i.ng a!::x)ut the avallabDity a'1d ccst of their services:

[C ]a mmercial speech serves to infor m the public of the
avaDability, nature, and prices of products and services, :nd
thus performs an indispensable rale in the allocation of
rerources in a free enterprise system. See FTC v.p~ &
Gamble Co., 386 U.S. 568, 603~04, 18 L. Ed. 2d 303, 87 3. Ct.
1224 (1967) (Harlan, J., cx:mcurring).

Bates, 433 u.S. at 364. Com mercialspeech may be barmed if it ac"""......:ally misleads

consumers or is likely to do roo R.M.J., 455 U.S. at 203. Com merc::..al speech that is not

miSleading may be regulated by the state only when it directly adva.'1Ces a substantial,

state interest and then only when it interferes with the speech to t.~ extent necessary to

advance that interest. Central Hudron Gas & Electric Corp. v. Pub:.ic Service Com m'n,

447 u.S. 557, 566 (1980). 21 The Supreme Court has repeatedly held that the list::i.ng of

areas of practice by professionals in advertisements is not misleadi"'lg and thus cannot be

sum marily banned by the state. Zauderer v. Office of Discinlina.rv 2ounsel, 105 s. Ct.

2265, 2276-77 n.9 (1985): R.M.J., 455 U.S. at 203, 205: Bates, 433 C.s. at 375-77.

21 See alro Pcsadas de Puerto Rico Associates v. Tou..--ism Co. of ?ue.-rto Rico, 54
U.S.L.W. 4956 (U.S. July 1,1986).

In this case, we assume that t.'le Board 3)ught to limit the adv'2.....tisement on t.'le
thecry that it was eit.'1er deceptive or p::rtentially misleading, ":>ecause t.'1e Board
argues that Dr. Parker's advertisement "necessa..."i1y implied"~J.at he was "especially
qualified" to provide orthcdontia services, and because the Bo=..rd failed to identify
any other substantial state interest to justify its regulation.

( 5 )



In this case, there was no evidence to show t.~t the terms 0::. ?arker used to

explain the services he provides were :nisleading, nor t.."Iat t.1ey we:-e 3:) when viewed in

the context of his advertisement. y As a starting poi-1t, t:very ~....a":.ement in the

advertise ment was perfec+-.J.y true. 0 r. Parker does praetice ort:ho:3onti.cs ari1 does

provide the enumerated services, as he is licensed to do. If a cons,;:;;er infers from the

listing of orthooonti.c services that Dr. Parker is competent to perf:>rm such services,

this certainly is not misleading.

The district court found that Dr. Parker's advertisement clea:::j identified the

general nature of his practice by use of the term "complete dental care." (Op. 4.) In

fa~ t.1'Je advertisement list.ed other services that Dr. Parker offers and pe...rforms,,

including "C03meti.c dentistry," "full mouth reconstruction," and "hi.:5den partials and

bridges." Under Kentucky law, a licensed speci.a1ist must limit his cr her practice to the

area of speciali.zation. (Stipulation ~ 17.) By placing his Yellow Pages listing under the

category of "Dentists," rather than "Dentist::9-0rthcdontists," Dr. Parker alerted

consumers that he is a general practitioner rather than a certified speci.a1ist in the field

of orthodontia.

!'Jth0ugh Dr. Parker made no af:5rmative claims of special eX?'~"tise, the Board

argues nonetheless that he has held himSl"..Jf out as a spec:i.aJi.S"... (B:::. at 4.) y

§I Contrary to the BoarcTs asse...rtion that the plaintiff must sho\o.· ':.hat the Board's
rest::riction is unconstitutional (Br. at 5), t.'le Supreme Court has clearly stated that
t.ile party seeking to uphold a restriction on com mercial spee::::-. :>ears the burden of
justifying it. Bolger v. Younes Drug Products Com., 463 u.S. 60, 71 n.20 (1983).

Y To the extent the Board argues :hat KRS 333.410, which pro~ts, itter alia,
"inserting the na me of t.1e specialty" and "using ct..1er phrases ~..lStoma..r:ily used by
qualified specialists," is a prophylactic restraiI1t wit.ilout regarj to whether t.1e
terms themselves are misleading (Br. at 4), the S""-..att..'te is cle=-1y uncons:itutional
on its face. Zauderer, 105 S. C':.. at 2278-80; R.M.J., 455 u.s. at 203.

( 6 )



However, the Supreme Court stated in Zauderer that atsent~ ::1aims of S?'2cial

expertise, the state cannot prevent a professional from presentins ::-. accurate

des::ription of his gp...rvi.ces merely becaLl.Sf::> of t.lJe p:ss:i.bility t."at s.::::-.~ consumers might

infer that he has rome expertise. Specifically, t."e Court said:

The atsence from [the) advertisement of any claims ofe~ or
promises relating to the quality of appellanes services raiders the
ohiD Supre me Court's state ment that"an allowable res::::: :tion for
lawyer advertising is that of asserted expertise" beside ~e
point . . .. Although our decisions have left open the p:ss:ibility that
states may prevent attorneys from making nonverifiable :::lai.ms
regarding the quality of their services (citation omittecii, :hey do not
permit a state to prevent an attorney from makino acc..:::te
statements of fact regarding the nature of his practi.ce ::.-:rely
because it is ~ble that rome readers will. infer that :r: ~as rome
exoertise in these areas.

105 S. Ct. at 2276 n.9 (emphasis added).

The Board, like the Federal Trade Com mission, need not find ~iat consumers were

actually mis1.ed before it can take corrective step:;.. However, the s-...andards for

determining that a practice is deceptive shoulD be objective and c1.:..:>r]y art:i.culated. In

Zauderer, 105 S. Ct. at 2279-80, the Supreme Court cited t.~e effo:-:s of the FTC in

disti..nguishing deceptive from non-deceptive advertising as an exa::.;I.e of t.~e type of
f

analysis the Court will require in the regulation of professional ad\·e...rtising.

The FTC recently synthesized decades of case law on decept::..:n into a standard

comp::sed of t.l-rree elements:

The Com mission ~'ill5.nd ai a~ or practice deceptive :..:. fOirst., there
is a representation, ommon, or practice that, second, :.: likeJ:y to
mislead consumers acting reasonably under the circur;:~'1ces,and
third, t.~e representation, omissi.on, or practice is mat..,"":::1,

( 7 )



Cliffdale AS3OCiates, Inc., 103 F.T.C. 110, 164-65 (1984). In apply':J..~ -:.I-li.s standard, the

Com mission cons:iders ava..ilable empirical evidence on the meanins I an adv~~ment.

and takes into account whether the claims are targeted to a partie,' ::"ly vulnerable

audience. There is no empirical evidence in this case to suppxt be ill..egation that Dr.

Parker's 1985 Yellow Pages listing was deceptive, nor is the Board's ..:.l'1ai.ded

interpretation of the listing a reasonable one.

n. EVEN IF SOME ADVERTlSEMENTS FOR AREAS OF PRACTICE MA Y BE
POTENTIALLY MlSLEADING, THE ADVERTISEMENT HERE CONTAINS
SUFFICIENT ADDITIONAL INFORMATION TO AVOID THE PROBLEM.

If an advertisement is potentially misleading, of course, it car: :>e regulated by the
,

state. There are limits to this, however. "[R )estrictions up::>n such advertising may be

no broader than reasona!::lly necessary to prevent deception." R.M.J., 455 u.S. at 203.

Specificall.y, an ats:ili.Jte ban on a professional's ability to co it Jl unicate the areas of

practice offered is impermjg:;ibll'>, as the Court held in R.M.J.:

fT )he S""~te may not place an ah:nlJlte prohibition on ce:-...ain
types of potentially misleading information, e.g., a listin= of
~ of practice, if the information a]s:) may be present...<=>d in a
way that is not deceptive ...

455 U.S. 191 at 203 (emphasis added). When an advertisement is o-:2! p::t"l.€ntially

misleading, in the sense t.i1at people might or might not receive a rti.staken impression

from it, tempered remedies are calLt:>d for. The mere chance that a viewer might

conceivably be m.isled or confused does not StlpFOrt a blanket prohi.:::::i.on on the use of

terms such as "orthooontics," "brackets," and "braces" W1der the cr...:eria set forth in

R.M.J. The Supreme Court has stat...t:>d the "preferred remedy is mxe d.:is:lJ:::sure, rather

than less.n Bates, 433· U.S. at 375.
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In this case, the principle favoring discJ.csure of more infor:u.:ion, rather thaT1less,

has already been accomplished. Dr. Parker has provided ample i:''::::lrmation for a

rearonable COflS-..lmer to conc1Llde that he is a licensed general txa::-:itioner, rat.~er than a

certified orthcXiontic specialist. He identified the general nature':)f his practice aT1d

listed services provided in various branches of dentistry. Such ao::i~alinformation is

the type of remedy the Supreme Court envisioned as curing poten::.aJly misleading

statements. R.M.J., 455 U.S. at 203.

m. THERE ARE SOUND REASONS OF ECONOMICS AND POLICY
FOR ENCOURAGING VIGOROUS COMMERCIAL COMPETITION
AMONG PROFESSIONALS.

Competition is beneficial to consumers in general. It is our :1ational p:ili.cy.

Competition among professionals is no exception to this rule. It is beneficial to all t:.'Iose

consumers who must use the services of a professional. Since vir--...uallyeveryone uses the

services of doctors, lawyers, dentists, accountants, and other professionals, virtually

everyone will. benefit from a round economic p:ili.cy promoti'19 more vigorous

competition.

This pcili.cy underlies many of the legal decisions involvins ?:":::lfessi.onal

advettising. Adve-.rtising provides information to the buying pul:ili.:: and, in this role, is

indispensable to the efficient functioni'ig of a competitive econorr.y. It provides the

marketp1ace with "information as to who is prcXiucing and seJliT"lg .... hat prcXiuc-..., for what

rearon, and at what price." Viroinia State Board of Pharmacv v. V~~airri.a Citizens

Consumer Coun~ 425 u.s. 748, 765 (1976). "Broad bans on adve...-:ising and s:ili.citation

are incons:is"-...ent with the nation's pu:ili.c p:::ili....--y." A meri.can Medi.=.2l Assxiation, 94

F.T.C. at 1011. Advertising by professionals in the health care market increases

competition by providing easier entry to new providers and allDwi.Jg consumers to more

efficiently kx::ate the lDwest~seJler of accep+-...able ability or q..iality. rd. at 1005. "In
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sho~ such speech serves irrlividual and scx::ietal interests in as:xr_")~ :""1formed and

reliable deci.si.onmaking." (Citation omit+-...ed.) Bates, 433 U.s. at 36';.

A great tx::dy of ern piricalliterature suggests t.l)at advertisin; :s a funda mental

catalyst for other forms of competition. It reduces consumer sear=. ::csts by making

comparative information a!::out professionals more readily avaDable. This in turn

encourages consumers to evaluate and compare the various provider:s more thoroughly.

Providers are then forced to compete more actively, and prices rna::· decline and the

range of available services may increase. Many studies show that competition in

professional services is enhanced byadvertis:i.ng. y Conversely, trr'_zecessary restrictions

make adv~ leg:; effective. As advertising becomes less ccst-e-:.:ective,

professionals -like other business people - will: be less likely to us: it. y The amount

of useful information avaiJ.a!ile to consumers will. then begin to

The FTC has released the results of a.l'1 empirical study of the dects of advertising
, restrictions on t.'e prices of legal se....vices. Cleveland Regior':: Office and Bureau

of Economics, Improving Consumer Access to LeqalServices: :'he Case for
Remov'1no Restrictions on Truthful Adve...:?siJ1g (1984). The E.·'dings of t.rus study
are consis'-...ent wit.'1 earlier studies of the effects of product a-:e service advertisiJlg,
fwhich demonstrate t.'at the provision of information t.'1rough a3vert:isi..ng frequently
leads to increased competition and lower prices. See, e.Q., Bu=eau of Economics,
Federal Trade Com mission, Effects of Restri.ct:i.ons on Adv~:.-5ing and Com mercial
Practice in the Professions: The Case of ODtometry (1980); Be."'l..'1am, The Effect of
Adve..rtisi.!19 on the Price of Eyeg]a.sBes, 15 J. L. and Econ. 337 (1972); Benham &
Benha m, Regulating through the Professions: A Persoect:ive cr.. l'1for mation ContrCl1,
18 J. L. and Econ. 421 (1975); Muris & McChesney, Adve...rtisin: and the Price aTld
Quality of Legal Se..rvi.ces: The Case fer Legal Clinics, 1979 A=. B. Found. Research
J. 179 (1979); Steiner, Does Advertisi.ng Lower Consumer Prices?, 37 J. Marketing
19 (1973).

See Cleveland Regional Office and Bureau of Economics, Fede=al Trade
Com missi.o:-., Imorovi'19 Consumer Acc€S5 to Leqal Services: T::.e Case for Removing
Res':rictions on Trut.'1ful Advertis:i.n3 at 125 (1984). In this st'..l::";, of professional
adveItising, FTC ·staff found that as rest::ri...""ti.ons on adverti.s:L~ by lawyers were
removed, there was more attorney adve...""t:i.si.11g in the market.

( 10 )



decline. Competition among providers is likely to slacken, and ¢::es to coTlS:Jmer5 are

likely to rise.

The Com mission s-...aff recently conducted two studies t.hat 3.:~ relevant to this

issue. These studies found a strong relationship between adverti.si"'>; and consu mer

welfare in another health care profession. The data indicqtes tha: ~nsumersbenefit

from fair, open, robust corn mercial competition among the provide.:s of professional

services, incJ..udi..ng competition through advertising.

The first study involved the fitting of conventional eyegl.asses It compared t..l-}e

price and quality of eye examinations in markets with different r~J1ationsgove...--ning

business practices. lQ/ It found that the average price of an eye examination and

eyeglasses was 33 percent higher in the markets without advertisL~ and chain optical

firms than in the markets where these were present. The study pD'Jwed evidence that

advertising and corn mercial practice rest:rictioos did not result in r.igher~alityeye

care. The thoroughness of eye examinations, the accuracy of eye;" "ss prescriptions, t..'1e

accl;ITacy and work manship of eyeglasses, and the extent of urmece::sary prescri.bing were,

on average, t..'1e same in restrictive and non-restrictive markets.

Bureau of Economics, Federal Trade Com mission, Effects of ~e.:,-t:!ict:ionson
Advert::is:i..no and Corn merci.al Practice in t./-je Profess:i.ons: T~ Case of O'Oto metrv
(1980). This study was designed and conducted with the help :J£ the Schcxli of
Optometry of the State University of New York, the Pennsyl·:~1ia Call.ege of
Optometry, and t../-je chief optometrist.of the Veterans Admi:·~ation.
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The second study involved the fitting of contact lenses. W I: concluded that.. on

average, "com mercial" optomet:rists - that is, optometri.st:s who were a.sso:::iated with

chaill optical firms or who advertised heavily - fitted ccsmetic con:.act lenses at least as

well as ot.l)er fit+"..ers, but charged significantly lower prices.

Thus, 00th studies support the view that a restriction on truthful advertising is

unlikely to benefit consumers. The theory underlying the Board's act::i.on here has wide

implications. If succes::ful in this case, the Board could effectively ban the list:ing of

areas of practice in advertising by all general practitioners. For example, when a dentist

advertises that he or she welcom es children as well as adult patients, the Board could

attempt to ban such advertising under the rationale it advanced in t.'1is case - that the

dentist is holding himself out as a pedodontic speciali.st.. Virtually every service a

general dentist provides fits into one of the branches of dentistry that the Board

recognizes as an area of specialty. Therefore, the Board can argue that advertising of

any specific service by a general dentist must be banned because such advertising states

or implies that he or she is a speciali.st.. Consumers should not be denied useful

info~mationthat allows them to compare t.l-)e quality and pr£e of sP_""Vices provided by all

legaJly qualified practitioners - general dentists as well as specialists.

11/ A ComParative Analysis of Ccsmetic LeT'S Fitting bv ODhthalma1cx:p.sts,
Optometrists and OPticians, Report of the Staff of the Federal. Trade Com mission
(1983). This study was desi.gned and conducted with the a.ss:is...a"1Ce of the rnaj:Jr
national professional ~ti.ons representing ophthalm a1Dgy, op---.o rn etry, and
optic:i.anry•
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CONCLUSION

For the foregoing rearons, tl-)e Order of t.l-)e district court sho~ ~ affirmed.
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