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The Honorable Frank Sawyer
Ohio House of Representatives
State Capitol

Columbus, Ohio 43215

Dear Representative Sawyer:

The staff of the Federal Trade Commission! is pleased to respond to your
request for comments on Ohio House Bill 658 This bill, if enacted, would
repeal the Public Utilities Commission’s authority to set contract carrier motor
freight rates. It also would facilitate new entry into the industry while
maintaining a standard that all entrants must be "fit, willing and able" 10 serve
the shi!ping public. Under House Bill 658, highway contract carriers would be
allowed to charge any rate they choose, but would gc required to maintain safc
and solvent operations.

This bil) is a significant step toward bringing to consumers the benefits of
price competition in Ohio’s contract motor freight industry. In addition, by
requiring that applicants for operating authority demonstrate familiarity wit
the Utilities Commission’s safety rules, HB 658 directly addresses the issue of
safety and serves the state’s interest in protecting the health and welfare of
1ts citizens.

! These comments represent the views of the Cleveland Regional Office and
the Bureaus of Competition, Consumer Protection, and Economics of the
Federal Trade Commission, and do not nccessarily represent the views of the
Commission itself or any individual Commissioner. The Commission has,
however, voted to authorize the staff to submit these comments .to you.
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Our interest in this legislsnion erises from the Federa! Trade Commstion’s
mandate 1o preserve compenlion &nd prolect consumers fyom decepuive end
unlzir business practices:  Dunng seceni vears, the Commsvon’t §1eif has
studied the oerepulstion of trucking end hes BCvocsled incressed 1CLENCE 0L
markel forces at both the federal® and state levels* Our activities 1n this aree
and in matters of competition policy gencrally have provided us with
substantial experience in analyzing the potential competitive consequences of
trucking deregulation. While we %\avc not done a specific empirical study on
trucking dereguletion in Ohio, we are familiar with the litcrature examining the
expcrience nationally and in other states. The weight of that literaturc favors
what we believe will be the impact of House Bill 658,

L ARGUMENTS ADVANCED IN SUPPORT OF CONTINUED REGULATION.

Trucking regulation originally was intended to help protect the regulated
railroads from competition from the then-unrcgulated and expanding trucking
industry. It also was designed, in CPart, to support the trucking industry by
restricing competition during the depression of the 1930s® We believe that
neither rational}; has any validity now.

2 See 15 US.C. § 41 &1 seq.

3 See Comments of the Federal Trade Commission on Pricing Practices of
Motor Common Carriers of Property Since the Motor Carrier Act of 1980, Ex
Parte No. Mc-166, Before the Interstate Commerce Commission (Jan. 1983)
Supplementary Comments of the Bureaus of Competition. Consumer Protection
and Economics, Federal Trade Commission on the Exemption of Motor Contrac:
Carriers from Tariff Filing Requirements, Ex Parte No. Mc-165, Before the
Interstate Commerce Commission (1983) D. Breen, Burcau of Economics of the
Federal Trade Commission, Regulatory Reform and the Trucking Indusiry: An
Evaluation of the Motor Carrier Act of 1980, Submitted to Motor Carner
Ratemaking Study Commission (March 1962).

¢ See Comments of the Federal Trade Commission S:aff to California Sen.
Rebecca Morgan, on legislation to repeal the Public Utilities Commission’s
authority to set contract carrier motor freight rates (Dec. 31, 1987); Comments
of the Fedecral Trade Commission Staff to the Legislative Audit Council of the
State of South Caroline on Possible Restrictive or Anticompetitive Practices in
South Carolina’s Public Service Commission Siatutes (Sept 29, 1987% Statemen:
of the Steff of the Federal Trade Commission on Economic Deregulation of
Trucking to Housz and Senate Traesporiaiion Committees, Washington Sizle
Legsiature (March 7, 1985).

> Nelson, The Changping Tconomic Case for Surface Transport Regyiajion, in
Perspectives on Federz! Transporianion Policy (Jemes C. Milier 111 ed. 1075L
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forestalling cesiructive COmpeLUOL, &4NC¢ MmaInlzInIng saleiy. A GIstusdes LLIUw,
however, & number of empirical studies have concluded that nope of these
rationales supports the contcntion that continued regulation of contract motor
carriers is either necessary or desirable.

A. Predatory Pricing.
LIRS
A primary argument advanced in support of continued regulation is the
revention of predatory pricing. The Frinc:pal thrust of this argument 1s that
arger, better finam:c:dy companies will attempt to drive out competitors by
selling trucking services bclow cost. The surviving firms will then raise their
prices above the compctitive level, eventually recouping their losses and
increasing their profits.

Onc condition necessary for successful predatory pricing is high entry
barriers.  High entry barriers prevent 2 return of competitors when the
predatory firm raises prices above the competitive level to recoup its losses.
We believe that this condition does not cxist in the trucking industry today.$
Currently, there are no significant regulatory barricrs to entry. In addition,
because trucks are highly mobile and can be transferred quickly to new
markets, physical entry barriers are low. If the predator tried 1o raise its
prices to noncompetitive levels, other firms should enter or re-enter the
market, taking business away from the predzior and iorcing prices back to
competitive levels. Because predation is unlikelv to be profitable, carriers are
pot likely to attempt it.

¢ Contract motor carriers are trucking firms that operazie under contract 1o
specific shippers. Contracis can be short term (single trip up to 30 days) or
long term (30 days to 12 months). Each contract is negotiatec, after which the
rates are published.

ihese argumentc nave beern giscussed enc dismissed ir z number of studies.
Sec generally Weinsiein & Gross, Trgneporianion gnd Fcoonomic Devajonmens:

The Cose for Reform of Truckine Reeuiallop IT T evac enter

3 destion

Southern Methodist Universiiv {Feb. 1987) D. Breern, suprae note 2.
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Pl Co Miller III Economic Regulgtion  of T-ucking. in Report of the
— 0 r .

1
Zconomic Advisory Pane} tc the Netonal Commession {or the Review of
-rust Laws and Procedures {Nov. 9, 1978,
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Kecentn, the Oenerel Avccurting O/ve el the Interniete Jommerce
Jommisaon,. the Motor Cerner Retemeinng Stucy . Conpasaor end bt
DOrheriment 06 Ui g Snoo8ing b TTeweLOL 1Y UL ey G0 uiTul Er o
COLSCCUENTC O LIUlKILE Q¢repuinton’ Lo Mgisy voocpit )t ihe Supreme

Court stated that "preaatory pricing schemes are rareiy tried, and even more
rarely successful™™ =~ In any event, firms that attempt to engage in predatory
pricing also would be subject to public and privete antitrust enforcement
acnons.

Proponents of regulation have argued that setting up an extensive terminal
network, as required in the less-than-truckload (LTL) segment of the industr}/,
is a barrier to entry that raises the attractiveness of predation. An FTC statf
study of the impact of the Federal Motor Carrier Act of 1980, however,
indicates that competition along routes increased with deregulation as scores of
efficient LTL competitors expanded route networks. Examining 248 city-pairs,
the study found that "the number of competitors per route increased between
1979 and 1981 for 179 of the 248 major routes” despite the absence of
significant de novo entry into LTL truckingi?

 United States General Accounting Office, Truck] jom: ___Pric
Competitior and Market Srructure in the Trucking Ingustrv, &10 (Feb. 1987)
The positions of the ICC, MCRSC, znd DOJ are discussed n the GAO report.

0 105 S. Ct 1348 (1985).

L oJd. at 135758, citing R. Bork, The Antitrust Paradox, 149-36 (1978}
Areceda & Turner, Precatory Pricing znd Relsted Practices Uinder Szctign 2 of
the Shermen Acr, 88 Harv. L. Rev. 657, €9¢ (1975). Easterbrook, Predatorv
Strerecies ond Counterstrotecies 48 U Chi L. Rev, 2630 268 (19817 Koiler, The
Jv, £ Anputrust L. & =con. Kew.
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E Destructive Competitiorn

Proponents ol truching reguiviion aso argut hal oviefuleLiol wili 1Cel o
“destructive competition.”  Destructive competition may occul in indusines
characterized by declining demand, sunk costs, and a high ratio of fixed to
total costs. These conditions are likelv to create excess capacily &nd
considerable pressure to cut prices. If price competition occurs, however,
prices may persist below the total cost of providing services because the sunk
naturc of costs makes exit difficult. Firms facing chronic losses may, as a
result, try to reduce costs by skimping on service, to thc detriment of
customers.

Conditions conducive for destructive competition are not likely to exist in "
the Ohio trucking industry. Fixed costs comprise only a small percentage of
total costs, which include such variablc costs as labor and f{uel expenscs.
Trucks also arc highly mobile assets which may readily and casily be transierred
from lcss profitable to more profitable markets in response to fluctuations in
demand, or sold or leased to other operstors. Therefore, it i1s unlikely that
destructive competition of this sort will occur®

C.  Safety.

Another argument that has been advanced against deregulation is that it
will have an adverse effect on safetv in the trucking industry, because carrier
facing stiff competition will neglect maintenance, dciay replacement of vehicles,
and overwork drivers. We believe that reduced safety is not a necessary
consequence of economic deregulatior. In fact 2z recent study of iruck safety
in Celifornia, conducted jointiv by the Celiformiz Pubiic Utliities Commission
and the Califcrnie Highway Patrol was "unable to prove the hypothesis that
CPUC economic regulation of trucking is significantly and positively linkec to
improved highwey safery.™

B See A. Wenn III, . adon, 78 1071 in whush the
autnor steres, "[Djoes trucking hzve ihe economic aliribules Of &n inausiny
subject 1 destructive compettition? It would be difficult to find one less

Celiforniz Pubhe Utilitics Commission & CTalilo chway
=z : pEE e e T G
! Report on Truck Safety, Join: Legislziive Repory > {(Nov, 1987)
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LlOnOnnL Itguielivn, Cile ootivn 10 OUIESE Seitlr amputi eppitelt Jititielic
A direct approach 1s consistent with HB 65§, which mandates that motor
carricrs demonstrate a fami]iarn’v with the Utilities Commission’s safety rules,
and that those carriers provide financial statements showing that they have the
financial capability 1o maintain safe equipment,

II. BENEFITS OF DEREGULATION. i

Evidence of the bencfits to consumers and competition produced by
trucking deregulation can be gleaned from the experiences of other states.
California. for cxample, expcrimented with partial economic deregulation of
trucking from 1980 to 1986. During that ume entry was virtually free, and

rates, though regulated, were flexible}® The result was lower rates with no
loss in service.l

' Expcriences of other states also attest to the economic benefits of
intrastate trucking deregulation. A study of trucking in New Jersey, for
example, concluded that deregulation has worked well iz that statel’
According to a study by W. Bruce Allen, shippers were satisfied with the
available scrvice, rates werc about ten percent lower than they would have been
under regulation, and intrastate carricrs have prospered®

1TINg  Pericg,

¥ Cearriers werc permitteé 1o chenge rates, efier 2 shor 1 ot
nge st . ! 28 NG welnng

' M. Simmerson, “Analysis of The Impact of Deregulaiion of the General

Freight Trucking Indusiry,” Investigation Nc. 8240304, Celifornie Public

Utilines Commiussion, 2020 {Aug. 1C 1984} {besed upor survey by CPUT of I3

freight carriers end survev oy Cealifornmie Stete Urniversity, Heywearc,
<

~
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7 W. Bruce Allen, S. Lonergon & I. Plane, Zxamination of the Unregulated
Truckine Experience ip New Jjersey, US. Dept of Trensportation (July 1579
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after deregulsvon BS percent of shippers, at weii ai a suTphitabpy Lo
percent of truckers, supported it.  Most shxgpcrs thought that service Tevels
remained constant and that ratc fluctuations had posed no difficulues. Only 2
few shippers converted to private carriage; many more suck shipper conversions
might have been expected if "destructive competition” had resulted 1n & large
requction in the number of truckers!® Likewise, a later Department of
Transportation study® found that %0 percent of Florida shippers believed that
post-deregulation service was at least as good as service before deregulation,
and 30 percent reported improvements. A majority of these shippers (58
crcent) perceived that dercgulation had held down rates. Finally, economists
glair, Kascrman, and McClave found that Florida’s deregulation of intrastate ~

trucking led to & 15 percent average reduction in molor carricr rates?!

et e ey
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The experience of other states is consistent with that of California, New
Jerscy and Florida. For example, in Wisconsin, 67 percent of shippers were
satisficd with deregulation, and only six percent were dissatisfied.  Seventy-
three percent said that rete information was as readily available after
deregulation as before.  Cearriers were evenly divided on the question of
dereguigtion. Those with increased profits tended to favor deregulation, while
some of those opposing deregulation were concerned about the loss of the asset
value of their certificates of convenience and necessity.®

In Maryland, intrastate household goods movers were not regulated. A
studv conducted in that stete in 197374 revcaled that the formerly reguiated
interstate housshold goods cerriers charged 27 percent to 67 percent more than
unrcgulated intrastate carriers for comparable moves®*

1

MY

Freeman, A Survev ol Moior Cerrmier Deraecujation In Florida One Year's
rs Journal, 37 {INov.-Dec. 1982}

W Sratement of Maeatthew V. Scocozee, Assistant Secretary for Poiicy and
International  Affawrs, U.S epartment of Trensporiation, Before the
Subcommittee on Surface Trangportation, US. House of Representatives
(June 20, 1984).
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= Bigir. Hesermern & NMcolileve, MNMoior Ce-=ie-r Te-ecuvletion: The Fin-ide
_ b nd . S
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= Wisconsin Office ©f irhe Commissioner of

S : . ey ~ ~ v i ] :
Wig in Motor Cerriers {(July 19833  There mey, however, be other capital
icsses.

< Breen Reguiziior poc Housenoig Maios Jaere Regulanion. 52 {Sent-Oct, 10780
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Reseerch Ufinice 0f the Oregon egisiature®  Ali prluct suiveyed agieed ine!
deregulation increased the number of carriers in the merket. According 1o one
survey, almost all shippers and most of the truckers with prior authority 1o
carry these products believed that trucking rates had decrezsed. None of the
groups surveyed believed that general rate levels had increased as & result of
ercgulation. :

Consumer benefits of the type associated with deregulation at the state
level have also been realized at the national level. Under partial fcderal
deregulation, the npumber of grants of operating authority to carriers .
quadrupled, implving that entry into the trucking business has been greatly
eased?® There also has becn an increase at the national level in the number
of independent rate changes, with the vast number of observed changes being
rate decreases?® Between 1977 and 1982, intersiate truckload rates fell about
25 percent and LTL rates fell about 12 percent. These declines occurred during
a period of rising fuel costs and before the rccessions of 197980 and
1982‘:81.37 A recent federal study likewise found that regulzted rates are
higher then competitive rates {or general freight trucking

# Unpublished survevs conducted by the Oregon State Legislature's
Legisizetive Research Office (1984}

2 Office of Policy and Anaslvsic, Interstate Commerce Commission, The Effect
of Regulatery Reform on the Trucking Industry:  Structure, Conduci, &nd
Performancs (June 1981). See also Stztemen: of Reese H. Tavior, Jr. Cheirmen
of Intersiaic Commerce Commission, Before the Surface Trepsportziion
Subcommitize ol the House Committes on Pubiic Works and Transporiztion on
Implementation of the Motor Carnier Act of 1980 (Nov. 7. 19835

-

26 Statement of Reese H. Taylor, Jjr, Cheirman of Interstate Commerce
Commissior,, Before the Senate Committee on Commerce, Science, and
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2 Moore, Reil gpd Truck Reform -~ The Record so Far, Regulation, 3¢
(Nov./Dec., 1983}

2% Wotor Cerrier Retemaling S Toaliective Rete—zolbine in rhs
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ACTUIGILE G CLe &UthOiily. shipptrs who stpped small quenuues were forced
cither 10 pey exorbitant retes or to seek alternatives to the regulaied carners
prior 1o ocrciulerion.” With the advent of deregulation, shippers no longer
must avoid the inefficiencics of regulated trucking by building up shipping
inventories and raw materals, or by invesung in their own trucks to assure the
service they require. The need for under-utilized private trucking fleets or

expensive 1oventory buildups is reduced when truckers can offer innovative
responscs to shippers' service needs.

-
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IIL. CONCLUSION,

A significant body of evidence suggests thet dercgulation lowers trucking
rates and improves service. We believe that HB 638 1s an important step 1n
moving 10 a more competitive motor carrier industry in Ohio. It will result 1in
significant benefits for consumers and competition. Contract trucking firms will
be {rec 10 8dd needed service and to compete on rates without weiting long
periods of time for Utilities Commission approval. This freedom should improve

the competitiveness of Onio’s manufacturing community and result in lower
shipping rates.

We appreciate this opportunity tc present our views, We would be heppy 10
supply copies of the studies referr
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