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SUBJECT: Authority Of Federal Savings Associations To
Provide Postal Services

I. Introduction and Summarv of Conclusions

This responds =2 the Central Region’s inguiry submitted on
behalf of

- the “assoc:iation”!, concerning wnether <ZIederal savings
associations may offer postal services at :their retail offices in

the same manner as national banks pursuant t> the :incidental powers
doctrine.

Given the number of gquestions we have received regarding
incidental powers over the past several months, we have taken this
opportunity to conduct a thorough review cf recent case law and
other precedent regarding incidental powers. Based on this review,
we conclude that federal savings associations may provide the same
postal services as are authorized £for naticnal banks, subiject to
the restrictions noted below.

II. Background

National b>anks are authorized by the regulations of the
Office of the Comptroller cf the Currency ("OCCf) to operate
"postal substations" on banking premises and to receive income from
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sucn operaticns.- Postal supstations Tust ze operated n
iccordance with rules z2nd requiations 2f the U.S. ?Postal Service
and the Dooks and recorss cf -he postal substation must be kept
separate Irom the reccrd sf cther =canking cperations and are
subject to inspection ty the United States Fostal Service.® The
services that may be perf:rmed at a national tank costal substation

-nclude "meter stamping cf letters and packages . . . , the sale cf
related insurance,"®  and the sale ot stamps, including
commemorative stamps and stamp collecting kits.w Beyond this, 0CC
reguiations provide <-hat a national bamk s permitted <o

"advertise, develop, and extend -he services of_[itslssubstation
for the purpose of attracting customers to the sanx." Al;hougn
this authorization appears somewhat open-ended, practical limits on

the scope of permissible activities can be derived from the Postal
Service regulations.

The term "postal substation,” as used in the OCC regqulations,
‘predates enactaent of the Postal Reorganization Act of 1970, »2.L.
21-375, and no longer appears in Postal Service regqulations.
Instead, Tostal Service -rs2qulaticns now authcrice the establishment
cf "contract stations." These are postal stations operated Iy
independent contractors ‘..e., not the fesderal government) that are
authorized to "transact registry and money order business, sell

. : "

postage supplies, and accept matter for mailing. These are the
provisions of the Postal Service regulations fursuant to which
narional banks can now obtain authorization to operate what the CCC
regquiations- refer -o as costal substations.

Thus, when the 0OCC's requlations are overlaid with the Postal
Service regulations, the scope of permissible postal services tpat
a national bank may perform appears to be lipxted to: (i) se;lzng
stamps and other postal supplies; (ii) accepting matter for mailing
(inciuding metered mail); (iii) selling parcel Iinsurance as agent
for the Postal Service; ‘iv) accepting :egiste:ed.ma}l: and 'Y’
issuing money orders. Tor purcvoses <cf <the r-emainder oﬁ ':hzs
memorandum, we will assume :that <this .s the =cope <=I activit:ies
ander review, Since Z‘ederal savings associaticns nave ;ndepquent
authorization :5 issue =oney orders, we will ZIzcus cn the ZIirst
four of the above listed activities. Jur -=nclusions are limited
to these activities.

1. 12 C.F.R. § 7.7482 ;1993).

2. 1d.

3. 1d.

3. OCC Op. _etter {Shockey), December 1978.
5. 12 C.F.R. § 7.7482.

6. 39 C.F.R. § 241.2 (1993).



Because these activities .:ire 2ot among those =xpressiy
sranted to federal savings czssoci:ations Sy statute, oSur znalysis

will Zfocus on the scope -2 -he incidental powers of federal savings
asscciations.

III. Discussion

A. Review of Precedent

The OTS and the former Tederal Home Loan Bank Board ("FHLBB")
have long recognized :hat <federal savings associations possess
"incidental” powers, i.e., powers that are incident to the express

powers of federal savings, associations as set forth in the Home
Owners’ Loan Act ("HOLA").

The incidental powers doctrine is derived from a long line of
Supreme Court cases involving national banks. In these cases, Gthe
Supreme Court has considered the proper scope of the incidental
powers of national banks. The princicrles that emerged from these
tases ~ave subsequently teen appiied 2 all fede;al financial
nstitutions, including Zederal savings associations.

In attempting <o determine what activities are properly
incident to the business of banking, <the Supreme Court has used a
variety of flexible criteria, including:

(1) Whether the activity is similar to the <types of
activities permitted by the Canking statutes and is not expressly
pronibited under the banking statutes, Wyman v. Wallace, 201 U.Ss.
230, 243 (1906) (banks have power to borrow money), Or is not "so
disconnected with the banking business as to make it in violation
of" the banking statutes. Miller v. King, 223 U.S. 505, 511 (1912)
(banks have power to collect -uagment <n pehalf of depositors).

(2) Whether <he activity furthers the statutory purposes £or
wnicn canks were created 'as evidenced in the relevant statutes or
heir _egislative history) cr is a "zenerally adopteq method” ;f
banks °r an activity :in wnich banks nave zraditionaily engaged,

7. E.g., OTS Op. Chief <Counsel, June 24, 1991 [I(savings
associations have power o establish and acquire operating
subsidiaries); FHLBB Op. by Quillian, January 1.3, 1986 (savings
associations have power :o establish <Zinance subsidiaries); and

FHLBE Op. by Samuel, October 21, 1983 (savings associations have
power to issue mortgage-backed securities).

8. E.g.., Ass‘n of Data Z>rocessing . Federal Home _oan 3ank
Board. =68 £F.2d 4d78B, i84-c5 .oth Cir. -9//)(Feaeral. Home Loan
Banks); American Bankers Ass‘n v. Connell, 447 ©. Supp. 296, 298
(D.D.C. TU7B), cert. deniea, -44 U.S. 3920 (1979)(federal credit
unions); and FHLBB Op. G.C., aug. .1, 1981, FHLBB Op. 5.C. July 29,
1981, and 49 red. Reg. 29,357, 29,358 (July 20, 1984) (federal
savings associations).
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Colcrado MNat‘! 3ank . 3edford., 310 v.s. 41, 48-50 1939) (banks
have power tc ccnduct sate deposit business).

(3) Whetner the activity in gquestion "has grown out cf the
business needs cf the country, " Mercnants’ Nat’'l Bank v. The State

Nat’'l Bank, ~7 uU.S. £504, 548 (1E70) "DanKs nave power IO certiry
cnecxks), or would 'promote the -onvenience o¢cf ‘'the banx’s]

business” for ::seilf zr for its custcmers. Clement lat’! Bank v.

Vermont, 231 U.S. 120, .40-41 (1913) (banks have power UtO pay taxes
on penalf of depositors).

_ (4) Whether the activity is usual and useful to the bank, or
is expected of the bank in performing its functions in the current
competitive climate. Franklin Nat’l Bank v. New vork, 347 U.S.
373, 377 (1954) (banksS nave power <o adQvertise Dank services);
First Nat’)! Bank . Hartford, 273 U.S. 548, :559-60 (1927) (banks

have power to sell and dea. :n mortgages and other evidences of
" debt).

In more r2cent =-imes, 3 number 2f Zederal <court decisions
have applied <he Supreme Court’s :ncidental powers doctrine to
various activities of interest <o modern financial :institutions.
The first, and most frequently cited, :in this modern line of cases
is Arnold Tours v. Camp, 472 F.2d 427 (lst Cir. 1972). There, the
court rulea :nat an activity will be deemed to fall within the
incidental powers doctrine if it is:

convenient or useful in connection with the performance
of one <f the [institution‘s] established activities
pursuant to its express powers under [statute]. If this
connection between an incidental activity and an express
power does not exist, the activity is not authorized as
an incidental power.

Id. at 432. In Arnold Tours, the court Zound that a national Z-ank
was not author:zed to engage :in a full-scale travel Cusiness since
this was not :izcident <o its express Cowers.

Althougn the language gquoted above suggests that an activity
must directly facilitate <the performance of another expressly
authorized activity to be permissible, other aspects of the Arnold
Tours decision implied, consistent with prior Supreme Tourt
decisions, that the standard is actually more flexible. Thus, for
example, at one point in its opinion, the court suggested that its
decision turned, at least in part, on whether the travel business
"primarily involves <=he performance =2f <financial sransactions
pertaining <-o money or substitutes <thereof.” Id. at :30.
Elsewnere, the court suggested that another relevant ;pnszderatzon
was whether full-scale travel services were agency and

9. Cf. Independent Bankers Ass‘n of America v. Heimann, 613 r.2d
1164, 1170 (D.C. cCir. .979), cert. Jeniea, 449 U.S5. 823 (1980)
(banks have power to sell creait life insurance).
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-nformaticnal services =-hat are normaily cf a kind wnich are
germane to the Iinancial operations cf the pank.” 59; at 433. The
court also Zound :that certain =-ravel r-elated activities such as
render:ing banking services Zar <travelers. the sale of traveiers
checxs and :Zoreign currency, <-he making of travel loans, the
issuance of letters of credit and croviding travel information
Jratis were permissible because such services <Zfall within the

normai traditicnal range of monetary activities of national
banks." Id. at 430.

Notwithstanding these suggestions ©of a more flexible
standard, the stricter "direct nexus" standard set out in the block
quotation above was, for a period of time after Arnold Tours was
decided, regarded by many as an authoritative, concise, and
encompassing statement of che incidencal powers doctrine.
Beginning with M & M Leasing Corp. v. Seattle First Nat’! Bank, 563
F.2d 1377 (9th™ Cir. .977), cert. aeniea, 436 0U.S. 356 .1978),
however, the courts and federal reguilarors began moving back toward

the more <‘lexible approach suggested ==y pPrior Supreme Court
decisions.

' In M & M Leasing, :the court found that motor vehicle leasing
is similar to .ending on personal security and serves the same
purpose as lending. Accordingly, the court concluded that leasing

activities are part of the "business of banking” and noted that

banks engaged :in this activity are acting esseniially as a
"financing agency." Id. at 1380. Although the court stated that
it agreed with =:zhe approach employed in Arnold Tours.'the court
went on to implicitly criticize that decision Oy empnasizing that
the banking statutes "did not freeze <:-he practices of national
banks in their nineteenth century forms” and that the scope of a
bank‘’s incidental powers "must be construed so as to permit the use

of new ways of conducting the very old tusiness of banking." 1Id.
at 1382.
In another -ecent case, :the isdera. Zourt of Appeals for the

District of Columpbia Circuit was even more direct Iin 1its criticism
of any test :that requires a specific nexus 0 express powers.
American Insurance Association v. Clarke. 865 r.2d 278, 281 (D.C.
Cir. i9BB) (TAMBAC"). in AMBAC, :the court stated that exclusive
use of a direct nexus test to identify aill incideptal powers would
constitute "a narrow and artificially r-igid view 3f both the
business of banking and the [banking statutesj."” Id. in
evaluating the permissibility of the provision of municipal bond
insurance, the sourt concluded that <-he "essence of_ AMBAC’s
service” was the provision of credit and <:hat ;uch services were
"sufficiently similar to credit services routinely performed by
banks (i.e. stand by letter of credit]."” Id. at 281-82.

Recent OCC cpinions have utilized an appro:ch similgr to tgég
of the District cf Columpia Circuit in AMBAC. Ffor example, .n
Letter No. 494 .Decemper 20, 1989), 19B% OCC Ltr. LEXIS 99 (Re:
Security Pacific Futures, Inc.), the Comptroller considered whether

national banks are authorized toc provide execution, clearing and
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agvisory services ior sustomer <sransactions in agriculture,
petroleum and netals <utures. The Comptroiler <criticized the
tendency of some _egal znalysts to rely exclusivelvy on the Aarnold
fours direect nexus tesct. The Comptroller noted that the Supreme
Court cases cited by the Arnold Tours court reiied cn much broader
riterpretations of the :ncidental powers cI national banks. Id. at
11, The Comptroiler Zescribed <-he variety c¢f tests iavoked by
these earlier decisions and concluded that:

recent cases use the same types of arguments that have
always been used to determine if an activity is part of
the business of banking. If the activity is similar to
an express power, relates to an express power, is or is
like something banks have traditionally done, or is
found to be a financ:al activity, it is permissible.

Id. at 12 (citations omit%ed). In this Letter, the Comptroller
concluded that Erokerage cf agricuitural futures and options was an
incidental power =f naticnai banks cecause:

(sjuch brokerage :s a financial activity associated with
banks’ many other activities with financial instruments,
manifesting banks’ role as intermediaries in the
economy, and related tc other financial services offered

by banks. . . . [T)hese instruments and their market are
financia: iz nature and purpose.
Id. at 7.

In another r-ecent letter, the OCC raised no.objec;ion.to a
bank’s proposal to act as a principal in commodity price index
swaps with its customers. OCC No Object Letter 87-5 (July 20,
1987), reporinted in, [Transfer Sinder 1988-1989] red. 3anking L.
Rep. (CTHET 7 34,034. There the OCC emphasized that "[t}]he
adaptability of the national bank system will beccme increasingly

important as advances ta sechnoiocgy and telecommunications
accelerate the rate of change."'" The OCC fzund that zommodity price
index swaps invoive "a nodern <concept <f Dbanking as funds
intermediation."”

Finally, although some recent OTS and THLBB opinions have
tended to gravitate toward a simple Arnold Tours direct nexus test,
the more flexible, multifaceted approacn cetlected in the foregoing
precedent is nevertheless evident in mnany thrift regulatory
opinions. For example, :in an important 1981 cpinion, the FHLBB
concluded that federal -hrifts have :incidental authority to issue
signature guarantees. FHLBB Op. G.C., Aug. 11, 1981. 1In reaching
this conclusion, the FHLBB noted that this activity is: i) similar
to ccther activities authorized for federal thrifts; (ii) conmsistent
with the statutory mission assigned to thrifts; and (iii) related
to the financial intermediary role all thrifts are meant to play.
These factors are very similar to those cited in OCC Letter No. 494
(described above). In fact, the FBLBB cpinion specifically
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acknowiedged that := was -ooking t2 national bank precedent for
Juidance.

n another significant incidentail cowers opinion, :the FHLEB
concluded that federal =:hrifts may issue cashiers cnecks drawn
2gainst themselves. THLBB Op. G.C., July 29, .98l. In support of
this coneclusion, the FHLBB noted that casniers checks had long been
associated with the cusiness of banking, :that thrifts would be at a
significant competitive disadvantage vis a vis banks if they could
not :issue cashiers checks, that permitting thrifts to issue
casniers checks would be consistent with Congress’ desire to make
thrifts more effective providers of consumer financial services,
and that the proper scope of permissiblg incidental activities must
be allowed to evolve with the economy.l

B. Analysis of Precedent

As is apparent from the foregoing, no single all-encompassing
-ncidental powers "test" has emerged from the cases. Instead, the
Sourts and requlatory authorities have considered a broad mix of
factors; each of these factors may be weighed differently depending
upon the nature of the activity under review. These factors can be
summarized in the form of four questions:

1. Is the activity consistent with the purpose and
function Congress envisioned for the type of
financial :institution involved, as evidenced in the
relevant banking statutes and their legislative
history? 3edford, 310 U.S. 41; Arnold Tours, 472
F.2d 427; OCC Letter No. 494; and FHLBB Ops. G.C.,
Aug. 11, 1981 and July 29, 1981.

2. Does the activity facilitate <the conduct of an
activity expressly authorized by Congress, or is
the activity similar to an activity that congress
has expressly zuthorized? Miller, 223- U.s. 305;
Wyman. 201 U.S. 230; AMBAC., o565 r.2d 278; 4 & M
Leasing, 263 F.2d 1377; Arnoid Tours, 472 F.2d 427;

Letter No. 494; and FrHLEB Op. G.C., Aug. 11,
1981.

———————————

10. For similar analyses, see FHLBB Op. by Williams, May 4, 1988,
and THLBB Op. by Raiden, reb. 7, 1985 ."In light of the changing
marketplace :in which federal associaticns must compete and the
corresponding need for such associations t5 be able to offer access
Lo new services in order to retain their customer base, it is our
opinion that a federal association, as an incident <o both the
purposes for which it was chartered and its expressly authorized
activities, may contract directly [with a company that will offer
discount brokerage services at the retail offices of the
institution].").
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3. Does the activity ~ -elate to the <financial
intermediary =:ole =:hat all federal <Zinancial
institutions were intended <o play? Merchants
Nat’l Bank, ~7 U.S. 504; M & M Leasing, =53 t.Zd

/; Arnoild Tours. 472 F.c2d 4</; OCC Letter No.
ggm o€C _etter 57/-3; and FELBB Op. G.C., Aug. .1,
81.

4. Is the activity necessary to enable the financial
institution to remain competitive and relevant in
the modern economy, and ‘thereby permit the
institution to fulfill the purposes £for which it
wag created? Franklin Nat’l! Bank, 347 U.s. 373;
First Nat’l Bank, 273 U.S. 548; Clement Nat'’'! Bank,
231 U.5. 4I; Merchants Nat’l Bank, 77 U.S. 304; M &
M Leasing, 5 F. i O Letter 87-5; FHLEB
Op. oy Williams, May 4, 1988; FHLBB Op. by Raiden,
Feb. 7, 1985; and FHLBB Op. G.C., July 29, .981.

As noted above, :the relative weight given to the foregoing
facters may vary depending upon the type of activity :1n question.
It s not «critical that each question be answered in the
affirmative in order to conclude that an activity is permissible.
In some instances, it nay be proper to give greater weight to one
factor or another. For example, when an activity can be shown ta
be closely related to an exp}essly authorized activity, it nay be
‘less important to wrestle with the nuances of legislative history.
In other instances, the level of competitive disadvantage that
would result from prohibiting an activity may be so severe that a
decisionmaker may reasonably give more weight to that factor.

In the discussion that follows, we will review the postal
service activities at issue in this memorandum pursuant to each of
the ZIoregoing guestions. As will be seen, the answers to three of
these Zour zuestions support the conclusicn that rroviding postal

services Ialls within the :incidental powers of a federal savings
association.

11. It is important to note that :in every case the OTS retains
the authority to restrict or prohibit activities on grounds of
safety and soundness. E.g., 12 U.S5.C. § 1463(a)(l) (Supp. IV
1992). Thus, even an activity that meets each of the Ioregoing
tests could be restricted or prohibited on grounds of safety and
soundness. For this reason, institutions should ‘alyays. consult
with the OTS before commencing an :incidental activity if: (i)
there :Is no prior opinion of the OTS or former FHLBB apthor;zzng
the activity, or (ii) an authorizing opinion has been issued but
the cpinion indicates that case-by-case safety and soundness review
will nevertheless be required.
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c. Application of Precedent

1. The Purpose and Function of Federal Thrifts as
Manifest by the Leqgislative Historv of the HOLA

When :he H#OLA was originally enacted Iin 1933, Congress
indicated that the principal purpose of federal savings
associations was tc,grovide savings accounts and home financing for
ordinary consumers.- This relatively narrow view of the role of
federal savings associations remained largeiy unchanged until the
early 1980's when Congress enacted two major pieces of banking
reform legislation -- the Depository Insgitutions Deregulation and
Monetary Control Act of 1980 ("DIDMCA")®'’ and the Garn-sSt Germain
Depository Institutions Act of 1982 ("Garn-St Germain").
Recognizing that strict cestrictions on the activities of. federal
savings associatiocns were placing them at a significant, and
possibly <fatal, competitive Qisadvantage with banks and other
financial services providers,'° Congress enacted broad statutory
changes designed <o allow federal savings associations to become
"convenient one-stop family financial centers.”’

Amendments enacted by Congress authorized federal savings
associations *to, inter alia, provide the following consumer
oriented services Tfor -ne -irst time: checking accounts, NOW
accounts, consumer loans, -redit card loans, second-mortgage loans,
construction loans, and trust services. The amendments also
enhanced the ability of federal savings associations to meet ;he
needs of their business customers by gJranting or expanding
investment authority for commercial loans, bankers acceptances,

commercial paper, nonresidential real estate loans, and acquisition
and development loans.

Congress believed that :the amendments t5 the HOLA enacted in
the DIDMCA and 3arn-St Germain wouid g3ive <federal savings
associations "flexibility . . . to improve zhe range cof serviceg
(that] thrift :nstitutions mnay rcrovide =:5 cheir custcmers.”
Congress admonished the THLBB <> .mplement these amendments .n a
manner that "enhance{s] <he ability of thriZts to offer compiete

12. See e.g. 12 U.S.C. § 1464(a) (1976); and S. Rep. No. 368,
96th Cong., .st Sess. 12 (1979).

13. P.L. 96-221, 94 stat. 132 (1980).
14. P.L. 97-320, 96 stat. 1469 (1982).

15. S. Rep. Jo. 368, 96th Cong., lst Sess. 12-13 (1979); and s.
Rep. No. 536, :37th Cong., lst Sess. 13-13 (l1982).

16. S. Rep. No. 368, 96th Cong., lst Sess. 13 (1879).
17. S. Rep. No. 236, 97th Cong., .st Sess. 37 (1982).
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financial services to the consumer."-® Althougn recent amendments
o the HOLA enacted in the Financial Institutions Reform, Recovery
and ZInforcement ict <f 1989 "FIRREA"', the ~Federal Deposit
-nsurance Corporation -aprovement Act of 1991 ("FDICIA") and the
dousing and Community Deveiopment Act of 1992 ("HCDA") have added a
numper of safety and soundness restrictions to the HOLA, FIRREA,
TDICIA and HCDA have not materially altered the scope of powers and
general purposes articuiated for federal thrifts in DIDMCA and
Garn-st Germain. Indeed, the authority of federal thrifts to act
as retail-level financial services providers was further expanded
by FDICIA provisions enhancing federal savings associations’
consumer lending authority and FIRREA provisions permitting federal
thrifts to cffer demand deposit accounts to commercial customers on
the same basis as to individuals and non-profit corperations.’

Thus, the practical effect of the statutory changes made by

- Congress since 1980 has been to endorse the evolving role of

federal thrifts as consumer-oriented financial :institutions and,
after an :initial liberaiization, to impose increasingly tight
safequards on federai <-hrifts’ large-scale <commercial lending
activities. Congress has demonstrated 3in Intent that modern
federal savings associations should serve as consumer oriented
financial intermediaries, dedicated to meeting the finggcial needs
of ordinary consumers "across the board" in "one-stop.”

Offering postal services ‘s a basic non-depository
financial-related service <+<hat would be consistent with this
statutory mission.

The ability of thrift customers to purchase stamps at and to
send reqular mail and registered mail from their savings
association will facilitate the performance of perspnal financial
business, such as: paying bills, mailing financial documents,
making deposits, £iling credit card cr loan applica;ions. making
loan rcayments, paying taxes and :-ransmitting lpan documentation.
Many <-f these activities are directly r-elated to a customer’'s
banking business, For example., a customer may. need <to deposit
funds in his,s/her <checking account Defore mai;;pg payments for
bills, or a customer may need to acgquire stamps 1ln crder to make
deposits by mail. For reasons such as this, national banks have
long been authorized to offer postal services. Thus, providinc
postal services would be consistent with the role Congress
envisioned <for federal +thrifts, i.e., to serve as "one-stop”
consumer-oriented financial institutions.

18. S. Rep. No. 368, 26th Cong., lst Sess. 13 (1979).

19. Pub. L. 102-242, 105 Stat. 2236, § 441 (1991); and Pub. L.
101-73, 103 stat. 282, § 301 (1989).

20. S. Rep. No. 368, °6th Cong., lst Sess. 13 (1879).
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The fact that some rostal services purchased from a savings
association will inevitabply facilitate the conduct of non-financial
business does not alter :his conclusion. It would be imrm-acticai
t0 restrict <financial institutions =5 only those postai service
tfansactions that directly and exclusively facilitate the conduct
of cersonal ‘financial business. We are satisfied <chat a
substantial percentage of -zhe postal services purchased ‘rom
fgderal thrifts is likely to related to the conduct of personal
financial business. This provides a sufficient nexus to conclude
that this activity genuinely £facilitates the conduct of the
personal financial business of customers of federal thrifts.

2. Similarity to Express Powers

Another test that the courts often employ when censidering
whether an activity falls within the incidental powers of a
“financial institution is whether the activity 1is similar to or
facilitates the conduct of cne of the institution’s express powers.

Section 12 of <the HOLA expressiy authorizes federal savings
associations to advertise, subject to requliations promulgated b
the Director of the OTS.-‘ 3oth the OTS and the OCC have recognize
that providing community services can be an effective way of
advertising. For example, the OTS has opined that federal savings
associations have the authority to make charitable contributions
incident to their express statutory authority to advertise because
such activities produce "zommunity b%qefits" that result in
"publicity favorable to the association.”

The OCC has used a similar rationale to conclude that
national banks may engage in a variety of activities designed to
attract business and create goodwill. These act;vities “include
operating a postal substaticn, :income %-ax preparation assistance,
payroll disbursements and ag;ing as an agent in the distribution of
autc registration renewals.‘

In Corbett . Devon Bank, -99 N.E.Zd 521.‘;2 Ill. App. 24 5=9
(1973), the Court otf ~ppeals of Illinois <found that national and
state banks have authority to distribute auto registration renewals

and charge a service fee. The court found that in performing this
function:

banks are assisting :in the perfcrmance of a public
service, a large part of which is intimately connected
with the ordinary and traditional banking £function of

21. 12 U.s.C. § 1468a (Supp. -V 1992).

22. See OTS Op. Chief Counsel, November 12, 1992; FHLEB Op. by
Smith, June 9, 1987; FHLBB Supervisory Op. by Summers, November
1985; and FHLBB Manual Op. 3 S7 (July 1, 1941).

-

23. See J. Cranmore, J. McHugh, Banking Law § 26.06 (1993).
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collecting and cemitting - funds <ZIor other parties.
Furthermore, banks perform chis Zunction . . . to
attract persons to become familiar with their premises
in the nope of expanding <:their goodwill and thereby
their banking business.‘’

The court continued "'t ]he activity here involved is in effect akin
to advertising, which is no more than an effort to increase

goodwill and public acceptance; and in this manner, to augment the
usual business cf the bank."*

Likewise, a thrift providing postal services to customers is
performing a public service by making stamps and mail services
available at convenient locations. 1In performing this function, a
thrift would collect money from customers and remit it. to the
United States Postal Service. A thrift would perform this service
to attract customers, increase goodwill and thereby expand its
banking business. Thus, we conclude that operation of a postal
substation can further a savings associatiocn’s advertising program.
As noted above, advertising is expressly authorized by statute.

This is not to say that every activity that may draw
customers into a thrift and enhance customer convenience (e.qg..
selling gasoline or milk) is incident to a thrift's express
authority to advertise. What makes postal services an appropriate
advertising vehicle for thrifts is that such services facilitate
financial transactions and the amount c¢f resources required to
provide these services is rather small. In other words, this is a
service that :s truly incidental to the: crdinary business of a
thrift, both in terms of its scope and the nature of the activity.

3. Pulfilling the Role of Financial Intermediary

Another <-est commonly employed =:o determine whether an
activity is properly incident to <he business of a <£financial
institution is the financial :intermediary test. AS noted above,
the courts and the OCC have recognized that, when reduced to their
essence, Iinancial institutions serve as financial intermediaries
for <he public. In other words, the public looks to financial
institutions :o facilitate the flow of money and credit among
different parts of the economy. As the Supreme Court stated in
Auten v. United States Nat’)l Bank, 174 U.S. 125, 143 (1899), "(tlhe
very object or banking 1s to0 aid the operation of the laws of
commerce by serving as a channel for carrying money from pla;e to
place, as the rise and fall of supply and demand require.”
Although thrifts are not banks, they too are obviously intended to
serve as <financial intermediaries, espec:ally at the consumer
levei. Activities that accomplish %this Zunction may, therefore,

24, 1d.
25.  1d.
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at £29.
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also proverly ce said <2 fall within the scope ci their incidental
powers.

Althougn =:he crovision of postal services Is related to and
supports the crovision of <Zinancial intermediary services oy
savings associations (for the reasons explained in Parts III.A. and
III.B. above), :he provision of postal services does not, in and cf
itseif, constitute funds intermediation. Thus, the application of
this test «tp postal services does not advance our analysis.
However, as noted above, an activity need not necessarily meet each
of the four tests in order to be authorized. Rather, a cumulative
assessment must be made after applying each of the four tests.

4. Adaptation to Modern Economic Circumstances

When assessing whether an activity properly falls within the

scope of a financial institution‘’s incidental powers, the courts

frequently consider whether institutions of the type :in gquestion
need to engage in the activity in order to keep pace with changes
in the modern economv. When empioving this test, the courts often
consider whether the activity in question is one that consumers
have come to expect financial institutions to perform as a matter
of convenience and/or whether financial institutions need to offer

the services :ip question in order to keep pace with their
competitors.

A8 noted above, the OCC Las .ong permitted national banks to
provide postal services. Many customers have become accustomed to
the convenience of taking care of their postal needs at a bank.
The ability of thrifts to offer postal services would help them
remain competitive with national banks in the provision of customer
services.

.

D. Conclusions

As the :Ioregoing analysis :indicates, <three <f <the four
standard factors commoniy considered in incidental powers analysis
support the conclusion that <federal savings associations nay
provide postal services. In our view, the cumulative force of
these three factors justifies the conciusion that federal savings
associations may provide postal services.

The scope of permissible services will be l;mite@ to those
that are authorized for national banks, as described -n Part II
above. A federal savings association offering these services must
observe the appropriate rules and regulations of the Unzteq States
Postal Service. The books and records of the postal cperation must
be kept separate from the records cf other operaticns of the
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- Ssavings association and will be subjgcz =2 inspection both by the
OTS and the United States Postal Service.

Z¢c: John Price
Ronaid N. Xarr
Sue Ann Blessing



