PART 721

INCIDENTAL POWERS

§721.1-§721.3

§721.1 What does this part cover?

This part authorizes a federal credit union (you)
to engage in activities incidental to your business
as set out in this part. This part also describes
how interested parties may request a legal opinion
on whether an activity is within a federal credit
union’s incidental powers or apply to add new ac-
tivities or categories to the regulation. An activity
approved in a legal opinion to an interested party
or as a result of an application by an interested
party to add new activities or categories is recog-
nized as an incidental powers activity for all fed-
eral credit unions. This part does not apply to
the activities of corporate credit unions.

§721.2 What is an incidental
powers activity?

An incidental powers activity is one that is nec-
essary or requisite to enable you to carry on effec-
tively the business for which you are incorporated.
An activity meets the definition of an incidental
power activity if the activity:

(a) Is convenient or useful in carrying out the
mission or business of credit unions consistent
with the Federal Credit Union Act;

(b) Is the functional equivalent or logical out-
growth of activities that are part of the mission
or business of credit unions; and

(c) Involves risks similar in nature to those al-
ready assumed as part of the business of credit
unions.

§721.3 What categories of
activities are preapproved as
incidental powers necessary or
requisite to carry on a credit
union’s business?

The categories of activities in this section are
preapproved as incidental to carrying on your
business under § 721.2. The examples of incidental
powers activities within each category are pro-
vided in this section as illustrations of activities
permissible under the particular category, not as
an exclusive or exhaustive list.

(a) Certification services. Certification services
are services whereby you attest or authenticate
a fact for your members’ use. Certification services
may include such services as notary services, sig-
nature guarantees, certification of electronic sig-
natures, and share draft certifications.

Part 721

Incidental Powers

(b) Correspondent services. Correspondent serv-
ices are services you provide to other credit unions
that you are authorized to perform for your mem-
bers or as part of your operation. These services
may include loan processing, loan servicing, mem-
ber check cashing services, disbursing share with-
drawals and loan proceeds, cashing and selling
money orders, performing internal audits, and
automated teller machine deposit services.

(¢) Electronic financial services. Electronic fi-
nancial services are any services, products, func-
tions, or activities that you are otherwise author-
ized to perform, provide, or deliver to your mem-
bers but performed through electronic means.
Electronic services may include automated teller
machines, electronic fund transfers, online trans-
action processing through a web site, web site
hosting services, account aggregation services,
and Internet access services to perform or deliver
products or services to members.

(d) Excess capacity. Excess capacity is the excess
use or capacity remaining in facilities, equipment,
or services that: You properly invested in or estab-
lished, in good faith, with the intent of serving
your members; and you reasonably anticipate will
be taken up by the future expansion of services
to your members. You may sell or lease the excess
capacity in facilities, equipment or services such
as office space, employees and data processing.

(e) Financial counseling services. Financial
counseling services means advice, guidance or
services that you offer to your members to promote
thrift or to otherwise assist members on financial
matters. Financial counseling services may in-
clude income tax preparation service, electronic
tax filing for your members, counseling regarding
estate and retirement planning, investment coun-
seling, and debt and budget counseling.

(f) Finder activities. Finder activities are activi-
ties in which you introduce or otherwise bring to-
gether outside vendors with your members so that
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the two parties may negotiate and consummate
transactions. Finder activities may include offer-
ing third party products and services to members
through the sale of advertising space on your web
site, account statements and receipts, or selling
statistical or consumer financial information to
outside vendors to facilitate the sale of their prod-
ucts to your members.

(g) Loan-related products. Loan-related prod-
ucts are the products, activities or services you
provide to your members in a lending transaction
that protect you against credit-related risks or are
otherwise incidental to your lending authority.
These products or activities may include debt can-
cellation agreements, debt suspension agree-
ments, letters of credit and leases.

(h) Marketing activities. Marketing activities
are the activities or means you use to promote
membership in your credit union and the products
and services you offer to your members. Marketing
activities may include advertising and other pro-
motional activities such as raffles, membership
referral drives, and the purchase or use of adver-
tising.

(i) Monetary instrument services. Monetary in-
strument services are services that enable your
members to purchase, sell, or exchange various
currencies. These services may include the sale
and exchange of foreign currency and U.S. com-
memorative coins. You may also use accounts you
have in foreign financial institutions to facilitate
your members’ transfer and negotiation of checks
denominated in foreign currency or engage in
monetary transfer services for your members.

(j) Operational programs. Operational programs
are programs that you establish within your busi-
ness to establish or deliver products and services
that enhance member service and promote safe
and sound operation. Operational programs may
include electronic funds transfers, remote tellers,
point of purchase terminals, debit cards, payroll
deduction, pre-authorized member transactions,
direct deposit, check clearing services, savings
bond purchases and redemptions, tax payment
services, wire transfers, safe deposit boxes, loan
collection services, and service fees.

(k) Stored value products. Stored value products
are alternate media to currency in which you
transfer monetary value to the product and create
a medium of exchange for your members’ use. Ex-
amples of stored value products include stored
value cards, public transportation tickets, event
and attraction tickets, gift certificates, prepaid
phone cards, postage stamps, electronic benefits
transfer script, and similar media.

(D) Trustee or custodial services. Trustee or custo-
dial services are services in which you are author-
ized to act under any written trust instrument
or custodial agreement created or organized in the
United States and forming part of a pension or
profit-sharing plan, as authorized under the Inter-
nal Revenue Code. These services may include act-
ing as a trustee or custodian for member retire-
ment and education accounts.

§721.4 How may a credit union
apply to engage in an activity
that is not preapproved as
within a credit union’s
incidental powers?

(a)Application contents. To engage in an activity
that may be within an FCU’s incidental powers
but that does not fall within a preapproved cat-
egory listed in § 721.3, you may submit an applica-
tion by certified mail, return receipt requested,
to the NCUA Board. Your application must de-
scribe the activity, your explanation, consistent
with the test provided in paragraph (c) of this
section, of why this activity is within your inci-
dental powers, your plan for implementing the
proposed activity, any state licenses you must ob-
tain to conduct the activity, and any other informa-
tion necessary to describe the proposed activity
adequately. Before you engage in the petition proc-
ess you should seek an advisory opinion from
NCUA’s Office of General Counsel, as to whether
a proposed activity fits into one of the authorized
categories or is otherwise within your incidental
powers without filing a petition to amend the regu-
lation.

(b) Processing of application. Your application
must be filed with the Secretary of the NCUA
Board. NCUA will review your application for com-
pleteness and will notify you whether additional
information is required or whether the activity
requested is permissible under one of the cat-
egories listed in § 721.3. If the activity falls within
a category provided in §721.3, NCUA will notify
you that the activity is permissible and treat the
application as withdrawn. If the activity does not
fall within a category provided in § 721.3, NCUA
staff will consider whether the proposed activity
is legally permissible. Upon a recommendation by
NCUA staff that the activity is within a credit
union’s incidental powers, the NCUA Board may
amend §721.3 and will request public comment
on the establishment of a new category of activities
within § 721.3. If the activity proposed in your ap-
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plication fails to meet the criteria established in
paragraph (c) of this section, NCUA will notify
you within a reasonable period of time.

(¢) Decision on application. In determining
whether an activity is authorized as an appro-
priate exercise of a federal credit union’s inciden-
tal powers, the Board will consider:

(1) Whether the activity is convenient or useful
in carrying out the mission or business of credit
unions consistent with the Act;

(2) Whether the activity is the functional equiva-
lent or logical outgrowth of activities that are part
of the mission or business of credit unions; and

(3) Whether the activity involves risks similar
in nature to those already assumed as part of the
business of credit unions.

§721.5 What limitations apply to a
credit union engaging in
activities approved under this
part?

You must comply with any applicable NCUA
regulations, policies, and legal opinions, as well
as applicable state and federal law, if an activity
authorized under this part is otherwise regulated
or conditioned.

§721.6 May a credit union derive
income from activities approved
under this part?

You may earn income for those activities deter-
mined to be incidental to your business.

§721.7 What are the potential
conflicts of interest for officials
and employees when credit
unions engage in activities
approved under this part?

(a) Conflicts. No official, employee, or their im-
mediate family member may receive any com-
pensation or benefit, directly or indirectly, in con-
nection with your engagement in an activity au-
thorized under this part, except as otherwise pro-
vided in paragraph (b) of this section. This section
does not apply if a conflicts of interest provision

within another section of this chapter applies to
a particular activity; in such case, the more specific
conflicts of interest provision controls. For exam-
ple: An official or employee that refers loan-related
products offered by a third-party to a member,
in connection with a loan made by you, is subject
to the conflicts of interest provision in
§701.21(c)(8) of this chapter.

(b) Permissible payments. This section does not
prohibit:

(1) Payment, by you, of salary to your employees;

(2) Payment, by you, of an incentive or bonus
to an employee based on your overall financial
performance;

(3) Payment, by you, of an incentive or bonus
to an employee, other than a senior management
employee or paid official, in connection with an
activity authorized by this part, provided that your
board of directors establishes written policies and
internal controls for the incentive program and
monitors compliance with such policies and con-
trols at least annually; and

(4) Payment, by a person other than you, of any
compensation or benefit to an employee, other
than a senior management employee or paid offi-
cial, in connection with an activity authorized by
this part, provided that your board of directors
establishes written policies and internal controls
regarding third-party compensation and deter-
mines that the employee’s involvement does not
present a conflict of interest.

(c) Business associates and family members. All
transactions with business associates or family
members not specifically prohibited by paragraph
(a) of this section must be conducted at arm’s
length and in the interest of the credit union.

(d) Definitions. For purposes of this part, the
following definitions apply.

(1) Senior management employee means your
chief executive officer (typically, this individual
holds the title of President or Treasurer/Manager),
any assistant chief executive officers (e.g. Assist-
ant President, Vice President, or Assistant Treas-
urer/Manager), and the chief financial officer
(Comptroller).

(2) Official means any member of your board
of directors, credit committee or supervisory com-
mittee.

(8) Immediate family member means a spouse
or other family member living in the same house-
hold.
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