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 These comments are submitted by the National Consumer Law Center (on behalf 
of its low income clients),1 and Consumer Action.2  These comments are in response to 
                                                 
1 The National Consumer Law Center, Inc. (NCLC) is a non-profit Massachusetts corporation, founded 
in 1969, specializing in low-income consumer issues, with an emphasis on consumer credit. On a daily 
basis, NCLC provides legal and technical consulting and assistance on consumer law issues to legal 
services, government, and private attorneys representing low-income consumers across the country. NCLC 
publishes a series of sixteen practice treatises and annual supplements on consumer credit laws, including 
Truth In Lending, (6th ed. 2007) and Cost of Credit (4th ed. 2009) as well as bimonthly newsletters on a 
range of topics related to consumer credit issues and low-income consumers. NCLC attorneys have written 
and advocated extensively on all aspects of consumer law affecting low income people, conducted training 
for tens of thousands of legal services and private attorneys on the law and litigation strategies to deal 
predatory lending and other consumer law problems, and provided extensive oral and written testimony to 
numerous Congressional committees on these topics.  NCLC’s attorneys have been closely involved with 
the enactment of the all federal laws affecting consumer credit since the 1970s, and regularly provide 
comprehensive comments to the federal agencies on the regulations under these laws.  These comments are 
written by Chi Chi Wu of NCLC. 
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the May 5, 2009 Notice of Proposed Rulemaking issued by the Federal Reserve Board 
(FRB), Office of Thrift Supervision (OTS), and National Credit Union Administration 
(NCUA) – collectively referred to as the “Agencies.”  The Agencies’ proposed rule 
would make certain limited changes to the recently finalized rules that were issued under 
the Federal Trade Commission Act that prohibit certain unfair or deceptive acts or 
practices (UDAP) with respect to credit card accounts.  In addition, these comments are 
filed in response to the Board’s May 5, 2009 NPRM making limited changes to recently 
finalized amendments to Regulation Z’s credit card/open-end credit provisions.   

 
In short: 
 

• Deferred interest plans are inherently deceptive and the Board should 
return to its original proposal to ban such plans.  If it relies instead on a 
disclosure approach, the disclosures need to be strengthened considerably. 

 
• The rule against waive the protections against unfair and deceptive 

practices should be in the commentary. 
 
• APR disclosures should be provided at the point of sale. 
 
• We support the other technical changes. 

 
I.  DEFERRED INTEREST PLANS  
 

The most significant issue addressed by these May 5, 2009 NPRMs is the 
treatment of “deferred interest” plans, which are credit card plans that promote “no 
interest” or “same as cash” until a certain date, but then retroactively assess interest 
starting from the purchase date if the consumers do not pay off the entire purchase 
balance by the deferred interest date. 

 
In its final rule issued January 29, 2009, the Agencies had decided to ban deferred 

interest plans.  Specifically Comment 24(b)(1)-1.iii stated that the prohibition against 
contingent retroactive rate increases would ban the current form of deferred interest 
plans. 74 Fed. Reg. 5498, 5564, 5572, 5581. 

 
Now the Agencies have backpedaled on this decision and propose to continue to 

permit deferred interest plans.  They have done so by eliminating Comment 24(b)(1)-
1.iii.  In addition, the Agencies have added Proposed Comment 24(1)-iv, which 
essentially authorizes deferred interest plans.  In lieu of a substantive ban, the Agencies 
                                                                                                                                                 
2 Consumer Action (www.consumer-action.org) is a national non-profit consumer education and 
advocacy organization founded in San Francisco in 1971. The organization's hallmark is its free 
multilingual consumer education materials distributed through a national network of 9,000-plus non-profit 
and community-based agencies. In addition, Consumer Action serves consumers and its members 
nationwide by advancing consumer rights, referring consumers to complaint-handling agencies and training 
community group staff on the effective use of its educational materials. Consumer Action also advocates 
for consumers in the media and before lawmakers and compares prices on credit cards, bank accounts and 
long distance services. 
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propose to add a few new disclosures.  However, these disclosures will not stop the 
abuses of deferred interest plans.   

 
We strongly oppose these changes.  The Agencies got it right the first time: 

deferred interest plans are inherently deceptive and should be banned.  Disclosures are 
simply inadequate to protect consumers.  Indeed, Attachment 1 is an example of deferred 
interest plan abuse sent to us by an attorney who was assisting his father.  Even this 
trained attorney was not adequately informed by a conspicuous disclosure, similar to that 
proposed by the Board in Section 226.16(h)(4), on a periodic statement of the true nature 
of the deferred interest plan. 

 
A.  Deferred Interest Plans are Inherently Deceptive and The Agencies Should 

Not Reverse Their Original Decision To Ban Them. 
 
 Deferred interest plans are inherently deceptive in the manner in which they are 
structured.  Even with a conspicuous disclosure, many consumers do not understand, 
especially at the time that they enter the transaction, that they will be subject to interest 
charges starting from the purchase date if they do not pay off the balance in full by the 
deferred interest date.  The most perfect disclosures also would not change the fact that 
consumers anticipate being able to pay off the balance in full but will later incur serious, 
unavoidable injury if they miscalculate the due date or their ability to repay in full. 
 
 Even when consumers come to understand the deferred interest arrangement with 
better disclosures on the periodic statement, by that time it is too late – the transaction has 
been completed, the consumer has received the goods and is liable for the debt.  The far 
better rule, and the only one that truly addresses the unfairness and deception of deferred 
interest balances, is to ban deferred interest plans altogether.   
 

When creditors offer deferred interest plans, their intent is to trap a certain 
percentage of consumers into paying the accumulated interest during the deferral period.  
When entering the transaction, some consumers do not realize that they have to pay the 
balance in full by the deferred interest date.  Even if they do later realize the need to pay 
off the entire balance by the deferred interest date, by then the damage is done.  
Furthermore, they may forget or miscalculate the date.  Or they may expect to be able to 
pay the balance in full but for a variety of reasons find that they cannot.  In any of these 
circumstances, the consumer is hit with an enormous application of interest that causes 
significant injury, is unexpected and unavoidable, and is not outweighed by the creditors’ 
desire to profit from these tricks and traps.   
 

Disclosure is not adequate to protect consumers because, like payment allocation 
methods, it is very difficult to explain the problem with deferred interest plans to many 
consumers.  The complexity of the issue makes it almost impossible to formulate a short, 
simple disclosure necessary to adequately prevent consumers from being deceived.  
Consumers also cannot anticipate the reasons that they may, ultimately, not be able to or 
will forget to make the final payment before the interest accrues. 
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Indeed, the Agencies themselves cited these very reasons in supporting their 
decision to ban deferred interest plans, stating:  

 
[Assessment of deferred interest] is precisely the type of surprise increase in the 
cost of completed transactions that §__.24 is intended to prevent. As noted by the 
commenters, the assessment of accrued interest causes substantial injury to 
consumers. In addition, for the same reasons that consumers cannot, as a general 
matter, reasonably avoid rate increases as a result of a violation of the account 
terms, consumers cannot, as a general matter, reasonably avoid assessment of 
deferred interest as a result of a violation of the account terms or the failure to pay 
the balance in full prior to expiration of the deferred interest period. For example, 
just as illness or unemployment may reasonably prevent some consumers from 
paying on time, these conditions may reasonably prevent some consumers from 
paying the deferred interest balance in full prior to expiration. In addition, as 
noted by the commenters, disclosure may not provide an effective means for 
consumers to avoid the harm caused by these plans.  
 
Finally, although deferred interest plans provide some consumers with substantial 
benefits in the form of an interest-free advance if the balance is paid in full prior 
to expiration, the Agencies conclude that these benefits do not outweigh the 
substantial injury to consumers. As discussed above, deferred interest plans are 
typically marketed as ‘‘interest free’’ products but many consumers fail to receive 
that benefit and are instead charged interest retroactively. Accordingly, as with 
the prohibitions on other repricing practices discussed above, prohibiting the 
assessment of deferred interest will improve transparency and enable consumers 
to make more informed decisions regarding the cost of using credit. Accordingly, 
the Agencies conclude that an exception to the general prohibition on rate 
increases is not warranted for the assessment of deferred interest.  

 
 74 Fed. Reg. at 5528.  [emphasis added] 
 

These inherent problems with deferred interest plans are all the more stark in light 
of the fact that deferred interest plans are typically offered in the context of expensive 
purchases such as a flat screen TVs, major appliances, or furniture.  The attached 
example shows that the failure to pay in full by the precise date required can result in a 
$2,000 or more penalty.  These are the same types of purchases often involved in 
spurious open-end credit schemes.  Indeed, Attachment 1, involving the purchase of new 
carpeting, demonstrates the “double whammy” abuse in these schemes.  First, the 
consumer was deceived into thinking that he would not pay interest on that sofa for the 
deferred interest period without understanding the pitfall of the retroactively assessed 
interest.  Second, he was deceived by not receiving, at the time of his purchase, a set of 
closed-end disclosures showing the real cost of interest that he could incur.   
 
 B.  The Agencies Should Ban Overlimit Abuses in Deferred Interest Plans. 
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 Attachment 1 demonstrates another abuse in deferred interest plans, one that had 
not been previously brought to our attention.  In this case, the creditor (General Electric 
Money Bank) set the credit limit at $6,500, which was the exact price of the goods 
purchased.  The creditor did not require any payments to be made.  Thus, once the 
deferred interest period ended, the retroactive imposition of the accumulated interest of 
over $2,000 resulted in the account being treated over-the-limit.  GEMB assessed an 
overlimit fee and imposed a penalty rate. 
 

Thus, if the Agencies insist on retaining the ability for creditors to offer deferred 
interest plans, they must prohibit this abuse.  We suggest adding a provision to Proposed 
Comment 24(1)-iv that: 

 
The credit limit for a deferred interest plan must be equal to or greater than the 
initial amount of credit extended plus the amount of interest that could potentially 
be accumulated at the end of the deferred interest period, minus any required 
minimum payments. 
 
 
C.  The Deferred Interest Plan Disclosures Must Be Much Stronger. 

 
If the Agencies are not willing to ban deferred interest plans, we make the 

following suggestions in the next sections to improve the disclosure of these programs. 
 

i.  The Board should prohibit the use of “no interest” or “same as cash” 
(Proposed Reg. Z § 226.16(h)(3)). 

 
 Under Regulation Z, the Board has proposed requiring deferred interest plan 
advertisements of “no interest” or similar term to add “if paid in full by [the end of the 
deferred interest period.]”  However, this disclosure will not be adequate to explain to the 
consumers the nature of the deferred interest arrangement.  Some consumers will 
understand this disclosure to simply mean: “there will be no interested assessed until the 
end of the deferred interest period, and then after that, the creditor will start assessing 
interest on the remaining balance after that date.”  They will not realize it also means 
“and interest will accumulate on the account during the deferred interest period, which 
will be imposed retroactively at the end of that period.” 
 

The Board should simply prohibit the use of the terms "no interest," "no interest 
until X date," or “same as cash” when in fact there will be interest accumulated during 
the deferral period and imposed if the balance is not paid in full by a particular date.  Like 
payment allocation methods, it is very difficult to explain the important details and 
conditions of deferred interest plans to many consumers in a concise manner.  The 
complexity of the issue makes it almost impossible to formulate a short, simple disclosure 
necessary to adequately prevent consumers from being deceived by a statement of “no 
interest” or “same as cash.”   
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We urge the Board to undertake testing to confirm whether all of the consumers 
who see the Board’s proposed disclosure adequately understand the nature of the deferred 
interest arrangement.  Furthermore, such testing should be done by first showing 
consumers the “no interest if paid in full by X date” without the benefit of the disclosures 
in proposed Reg. Z Section 226.16(h)(4).  This is because, in many retail settings, the 
consumer will only see the boldly advertised “no interest if paid in full by X date” and 
will not have read the application disclosures before signing up for the credit card and 
purchasing the item. 

 
ii.  The content of the special deferred interest plan disclosure should be improved 
(Proposed Reg. Z § 226.16(h)(4) and Sample G-22). 
 
As we discuss above, one of the problems with deferred interest plans is that the 

entire concept behind them is confusing, and even the best disclosures may not 
adequately convey the necessary information.  Nonetheless, we believe that the Board’s 
requirement at Proposed Reg. Z § 226.16(h)(4) and its model disclosure could be 
improved so that a few more consumers might understand it.  We suggest the following: 

 
“You will be charged interest on your purchase going back to the original 
purchase date if you don’t pay off the entire balance by [deferred interest 
period/date] or you make a late payment [for creditors not subject to the FTC Act 
rules “go over your limit, or otherwise violate your account terms”].  [Add if true: 
Making only the minimum payment on your account will not pay off the purchase 
in time to avoid interest].  If you make only the minimum payments and do not 
pay off the balance by ___, you will be assessed deferred interest of 
$________.” 

 
The critical phrase in this disclosure is that the interest would be assessed “going 

back to the original purchase date.”  This makes clear the retroactive nature of the 
assessment of interest.   
 

iii.  The special deferred interest plan disclosure should be required for all 
periodic statements. 

 
We appreciate that the Board has proposed requiring a special disclosure for the 

last two periodic statements prior to the end of the deferred interest period.  However, we 
urge the Board to require a special disclosure for each periodic statement during the time 
when there is a deferred interest balance.  This disclosure will help to remind consumers 
they must adequately budget to save the funds necessary to pay off a deferred interest 
balance by the end of the period.  For many consumers, reminding them that they need to 
come up with the funds in the last two months will be too late.  By then, consumers 
simply may not be able to scrape together the funds to pay off the entire balance. 

 
In addition, we believe that the proposed disclosure could be improved.  It should 

clearly state the amount that must be paid and reference the accrued interest such as: 
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“You must pay $[balance] by [date] in order to avoid paying accrued interest of 
[amount].”  The Board should require the disclosure to be segregated and prominent. 
 
 

iv.  The deferred interest period or date should be disclosed adjacent to or 
immediately before or after the triggering phrase (Proposed Comment 16(h)-3). 

 
The Board has proposed requiring the deferred interest period to be disclosed in 

“immediate proximity” to each listing of the phrase “no interest.”  However, as with the 
Board’s proposal regarding promotional or introductory rates, the Board proposes a safe 
harbor, i.e., that the disclosure of the deferred interest period or date in the “same phrase” 
as the triggering phrase is deemed to be in “immediate proximity.”   
 

As we similarly stated in our comments to the Board’s original Regulation Z 
NPRM in June 2007, we believe that the safe harbor, as proposed, is inappropriate.  The 
term “same phrase” is ambiguous, and could extend to a lengthy phrase that does not 
disclose the requisite date in “immediate proximity” to the triggering phrase.  The only 
appropriate safe harbor is a strict one such as “adjacent” or “immediately before or 
immediately after.”   
 

v.  All advertisements should be required to disclose with equal prominence the 
deferred interest period and the special deferred interest disclosure (Proposed 
Comment 16(h)-3 and 16(h)-4). 

 
 The Board has proposed that the requirement of “equal prominence” for 
disclosure of the deferred interest period and the special deferred interest plan disclosure 
be limited to written or electronic advertisements.  This appears to exclude non-written 
advertisements, such as radio or television advertisements or telephone solicitations.  
This is simply inadequate; the deferred interest disclosures must be equally prominent for 
all these forms of advertisements.  It is particularly important for television and radio 
advertisements, because these appear to be the predominant media in which deferred 
interest plans are promoted.  A consumer literally cannot watch a week’s worth of 
commercial television without seeing an advertisement such as “pay no interest until July 
2010” for a bedroom set, carpeting or flooring, or a big screen television. 
 

vi.  The special deferred interest plan disclosure should be either side-by-side 
with or immediately under or above the triggering phrase (Proposed Comment 
16(h)-4). 

 
The Board has proposed requiring that the special deferred interest plan disclosure 

be place in a prominent location “closely proximate” to the triggering phrase.  However, 
proposed Comment 16(h)-4 states that that information will be considered in a 
“prominent location closely proximate” if it is “in the same paragraph” as the triggering 
phrase, but will not be if it is in a footnote.  The discussion in the Supplementary 
Information describes this as a safe harbor. 
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As with the Board’s similar proposal in its original June 2007 Regulation Z 
NPRM on the location of promotional rate information, we disagree strongly with this 
proposal.  A paragraph can be very long, and need not even begin and end on the same 
page.  This safe harbor could easily be abused to obscure information that the Board 
intends to highlight. 
 

If the Board is to take the “safe harbor” approach, the only appropriate safe harbor 
is that “prominent location closely proximate” be interpreted as either side-by-side with 
or immediately under or above the triggering phrase.  That location is clearly “closely 
proximate”; the Commentary’s standard is not. 
 

vii.  The special deferred interest plan disclosure should be on every document in 
a mailing that includes a triggering phrase (Proposed Reg. Z § 226.16(h)(4) and 
Comment 16(h)-5). 

 
The Board has proposed requiring the special deferred interest plan disclosure to 

be provided closely proximate to the “first statement” of a triggering phrase.   Proposed 
Comment 16(h)-4 states that the first statement is the most prominent listing on the front 
side of the principal promotional document. 

 
For a single page mailing or document, the Board’s proposal will mean that the 

most prominent statement of a triggering phrase on the front side of the document, or the 
first statement if none is more prominent than the others, be deemed the “first statement” 
requiring the special deferred interest disclosure.  We agree with this concept, and with 
the Board’s rationale that consumers are drawn to the most prominent statement, not 
necessarily the first one on the page. 
 

We disagree with the Board’s proposal that, in a multi-page document, the special 
deferred interest plan disclosure need only be given on the “principal promotional 
document.”  The purpose of giving consumers this information is to enable them to avoid 
being misled by a deferred interest plan.  They need this information on every document 
in a solicitation that includes the triggering phrase.  Creditors would not include 
additional documents in the mailing unless they expected consumers to pay attention to 
them.  Allowing creditors to choose only one document on which to give complete 
information while giving undue emphasis to the inherently deceptively “no interest” 
pitches on other documents does not adequately protect consumers. 
 

viii.  The special deferred interest plan disclosure should be required for 
envelopes, Internet banner advertisements, and pop-up advertisements (Proposed 
Reg. Z § 226.16(h)(5)). 
 
The Board proposes to exclude envelopes, electronic banner and pop-up 

advertisements from the disclosure requirements for deferred interest plans.  We disagree 
with this proposal.  Consumers should be given full information about the drawbacks of a 
deferred interest plan at every opportunity.   
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II.  OTHER ISSUES 
 

A.  Language Clarifying that the Protections of the Credit Card FTC Act Rule 
Cannot be Waived Should Be Included in the Commentary. 
 
 Previously, we had suggested that the Agencies include a new subsection or 
Comment to the Credit Card FTC Act Rule prohibiting waiver, circumvention or evasion 
of its protections.  We appreciate the fact that the Agencies have included language 
clarifying that the protections of the Rule cannot be waived in the Supplemental 
Information.  74 Fed Reg. 20,804, 20,806.  However, as the Agencies know, the 
Supplemental Information to a regulation is not accorded the same level of deference as a 
regulation or Staff Commentary.  Wyeth v. Levine, 129 S.Ct. 1187 (2009) (FDA’s 
regulatory preamble did not merit deference in light of lack of notice and opportunity for 
comment) 
 

Furthermore, this very critical language will never have a permanent home.  It 
will not be codified in the Code of Federal Regulations.  It will never appear in any 
official Agency document except this one Federal Register edition.  We urge that the 
Agencies clearly state in the Commentary that the protections of the Rule cannot be 
waived, so that it becomes codified, permanent, and most importantly, it has the force of 
regulatory authority. 
 

B.  The Board Should Not Exempt Point of Sale Transactions from the 
Fundamental Requirement to Provide an APR Disclosure  (Proposed Reg. Z § 
226.6(b)(2)(i)). 
 
 The Board has proposed permitting an exemption for account opening disclosures 
provided at a point of sale in connection with the financing of goods and services.  
Instead of requiring disclosure of the specific APR that applies to the account, the 
exemption permits disclosure of a range of APRs, if the actual APR is provided in a 
separate document that is sent at a later time. 
 

We oppose this exemption.  A consumer should not be able to open an account for 
which she is not told the price.  The exemption is unnecessary and decreases the 
effectiveness of the account opening disclosures made at point of sale transactions.  
Almost every retailer offering credit cards has a computer, Internet access, and printer in 
their stores.  In this age of instant online access to credit scores and reports, it is easy 
enough to determine the consumer’s creditworthiness and to print a document with the 
actual APR in the account opening disclosures.  For example, Attachment 2 is a point of 
sale initial disclosure that includes individualized information on (1) APRs, including a 
promotional APR and balance transfer APR; (2) a promotional APR period; and (3) 
credit limit.  This disclosure was generated at a retail location and pertained to an account 
opened literally within 15 minutes at that location.  If an issuer via a retail location can 
establish a credit limit for a newly opened account, surely it can also provide 
individualized account opening disclosures. 
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 Allowing the actual APR that applies to the account to be disclosed in a separate 
document at a later time results in a far less effective disclosure  First, there is no 
requirement that the APR in this separate document be clear, conspicuous, segregated or 
in a certain type size.  Furthermore, this separate document might be overlooked or lost 
by the consumer since it is sent at a later time.  This exception decreases consumer 
protection for a flexibility that issuers do not need. 
 

C.  Changes We Support. 
 
 We appreciate the fact that the Board and the Agencies have made a number of 
changes that we support.  These include: 
 

1.  New Proposed Comment 21(c) – This applies the protections of the FTC Act 
Credit Card Rule to consumer credit card accounts that have been closed, 
acquired, or transferred between accounts issued by the same bank.  We support 
this proposed comment. 

 
2.  Proposed Comment 22(b)-3 –  This comment has been modified to include a 
an explicit reference that the provisions of the E-Sign Act must be complied with 
for accounts that provide only electronic periodic statements.   We strongly 
support this proposed comment. 
 
3.  Proposed Section __.24(b)(1) – This section of the Rule has been modified to 
clarify that the Account Opening Exception does not permit a rate increase 
triggered by a contingency or at the bank’s discretion.  This language had been 
previously included in Comment 24(b)(1)-1.  We appreciate that the Agencies 
have included this clarification in the Rule itself, and strongly support this change. 
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