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I LegalitY' ~ Judicial Council Under National Security Act .!!1 Office 

2f. Secretary of Defense 

'!he declaration of policy in the National Security Act of 1947 states 

the intent of Congress to include provisions for 

(l)	 	"the establishm~nt of integrated policies and procedures 
for the dePartments, agencies, and fumtions (which in
cludes functions powers aDd duties) of the Government 
relating to the national security." 

(2)	 	 "three military departments for the operation and adminis
traUon" of the Army, Navy and Air Force 

(3)	 	 "their authoritative coordination and unified direction 
uDder civilian cont rol" - but not their merger 

(4)	 	 their" effective strategic direction" and "their operation 
under unified control"

(5)	 	 "their integration into an efficient team of land, naval 
and air forces". 

Specifically the Secretary of Defense is to "perform the following duties": 

(l)	 EstabliSh general policies and programs for the National 
Military EstabliShment and for all departments and agencies 
therein. {The Arrq, Navy end Air Force are departments.) 

(2)	 	 Exercise general direction, authority and control over ~ 
departments aDd agencies. 

It is important to note that both policies and procedures are to be integrated, 

and that the Secretary of Defense has· imposed an him the duty of establishing 

general programs for the Arrq, Navy and Air Force, and of exercising general 

authority and control. It seems too clear for argument that, in e~tabl1shing a 

general program and exercising general authority and control in furtherence of 

the objective of integrating policies and procedures~ the Secretar;y of Defense 

~ set up a. uniform system of milt tary justice, and establiSh as the ins trument 

for exercising his control a tribunal of civilians for the uniform construction 

and application of the substantive and procedural provisions of a code of military 

justice. It would be possible to argue that this legislative language authorizes 
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the establishment of one court-martial system for all three departments, a 

single Judge Advocate General's office of the National Military Establishment; 

but because the enforcement of the provisions of the articles of war and of 

the articles for the government of the Navy has been and necessarily will con 

tinue to be, to a large degree, an attribute of command closely connected in 

some aspects with discipline and operations, the more reasonable interpretation 

under present conditions is that the separate judge advocate departments be 

continued in the same manner as ordinary courts, and that there be a central 

tribunal as an appellate court of last resort, functioning somewhat in the 

manner provided fo,r the judicial council in Public taw 759, OOth Congress, but 

composed of civilians in the office of the Secretary of Defense. This tribunal 

would be the final interpreter of the law for the National. Mil1ta17 Establishment 

as embodied in the Articles for the Government of the Armed Services. It would 

be like a court of last resort over a group of states, app~ing a uniform statute 

governing matters as to which their separate state courts had theretofore not 

been in harxoony. It would closely resemble a Circuit Court of Appeals of the 

Uni ted States. 

In m:r opinion there is nothing in the National Security Act of 1947 

which either in letter or in spirit is antagonistic to the above view. Q.ui te 

the contrary - indeed, it seems to me imperative that there be a central integrat

ing authority; otherwise, there will be uniformity only in the written wore4 and. 

diversity in interpretation and application. There will be reiterations of 

claims of discrimination as between the services and as between various branches 

of the same service; there will be continuing complaints of disregard by the 

mili tary of the ma.nd.ates of a c1vilian Congress with no check by a tribunal having 

the qualifications of a civil court. 

The Act emphasizes the objective of authoritative coordination and 
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unified direction of the three military Departments under civilian control. 

~is emphasis is as applicable to the administrati on of mili tai:'y justice as 

to any other aspect of the establisnment. Indeed it is in this respect that 

the necessity for the imposition of civilian, as dis·tingu1shed from military, 

concepts has been most strenuously advocated. The creation of such a tribunal 

will tend not only to accomplish one of the specific objectives of the Act but 

will do much to restore public confidence in the administration of military 

justice. 

II ]bard of Review, and Judicial Council 

~e Judge Advocate General of each Military Department of the National 

Military Establishment snal1 set up in his office a Board of Review composed of 

not less than three officers of the Judge Advocate General t s CortJ of said Department. 

Similar provision for additional Boards of Review to that in Sec.2~6(b) 

of Public Law 759; and for branch offices, to that in 226( c). 

The Secretary of Defense shall set up in his office a Judicial Council 

composed of not less than three members, Who shall [state qualifications. (Law.rers 

of ten years experience.)] 

Similar provisions for additional councils and branch officers to 

those in 226(b) and (c) of Public Law 759. 

III Independence of ~. ~. ~. Q.Q.!p..s.. 

The constant reiteration in all the investigations and reports of the 

actual or potential subordination of the court and the law member to the ap

pointing authority, and of the judge advocate and law member to the presiding 

line officer of the court, and the testimony before~ and conclusionsof the 

House Oommit tee on Armed Services - all make it highly important, if not essential. 

that th,e J .A. G. Corps in each Department be set up as an independent corps as 



 

 

 

 

 

proYided -in Sees. 246-249 of Public Law 759; but with the establishment of the 

~udicial Council in the office of the Secretary of Defense, there need be no 

such provision for so many high-ranking officers. Indeed, a good argument can 

be made for making members of J .A. G. a professional non-military corps like the 

chaplains. 

IV System of Review 

My tentative proposal for the review of records and sentences of general 

court-martial is as follows: 

Appointing Authorit,y 

Final decision setting aside any finding or sentence,(a) or A 
any part of any finding or sentence. / 

Final decision as to remission of sentence. 
'Y ~~/ 

Final decision in fixing by mitigating maximum of sentence( )t 
which may be imposed after review, if ~. 

Final approval finding and sentence Where sentence does 
not impose punishm~ifiedin provision for review 
by Board of Review. 

2. Board of Review 

Record, findings and sent~nce Where sentence imposed and approved is 

J Death 
Any penalty affecting a general Qfficer 
Dismissal of officer or cadet 
Suspension of cadet 
Dishonorable discharge (f 
Bad conduct If 

Imprisonment in penitentiar,y• 
...

3. Judicial Council 

Every decision by ]bard of Review affirming finding and sentence 

f~lk"ath
 

A~enalty affecting general ~
 


ismissal of officer or cadet ~----
Dishonorable discharge 
Bad conduct " 
Impri sonment in penH ent iary f'n-Mnl"innelllr-tYor-1mrT1l'"1r

Any other decision of Board of Review which J .A.G. requests the
:1:
 Council to review. 

~~i
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Query - Should Board of Review or Judicial Council have authority to 

mitigate the sentence? 

~ present view is that if the Board of Review believes the sentence 

excessive or out of line, it should forward record of Judicial Council, for 

opinion and advice to be made to ~e Secretary of the Department. who should 

have power to mitigate or commu.te. 

All decisions requiring action should be transmitted to the proper 

authori ty by the J .A.G. 

Prelimina;r Reviews 

1. The record of every trial by general court-martial should be 

forwarded ~o the appointing authority for review who 

(a)	 	 shall set aside all or part of any finding or sentence which 
he finds unsupported by sufficient evidence, or 

(b)	 	 shall return the case for rehearing if he finds error which 
injuriously affected the substantial rights of the accused, or 

(c)	 	~ remit or mitigate. but not commu.te all or any part of 
a sentence if he deems such action for the best interests of 
the service, or 

(d)	 	 may approve the finding and sentence, but the approval shall 
not be final where the record is reviewable by the Board of 
Review. 

2. The record of every trial by"general court-martial in each Militar,r 

Department in which the appointing authority has not returned the case for re

hearing or has not set aside or remitted the entire sentence shall be forwarded 

to the office of the Judge Advocate General of the Department for examination 

or review, and every other record of trial by general court-martial shall be 

forwarded to that office for filing or other proper disposition. 



 

 

 

 

 
  

 

Appointing Authority
• 

A.W.A.S. 8 ~ seems O.K. to me. but I think that the provision 

of P.L. 759 prohibiting accuser from appointing is necessary. 

2.	 	 Law Officer .. Jurisdictional requisite 

~. Must be member of J.A. corps. certified by J.A.G. of Department 

as competent and qualified to serve as law member. 

1.	 	Functions 

1.	 	Presides at trial but is not a member of the court in 

the sense that he has the right to vote. If given status 

of member of court. there must be the required minimum of 

5 or 3 in addition. 

Rules final~ on all objections and all interlocutor,y 

motions. :U:luding challenges. 

Charges court before retirement on the applicable law 

including al~s burden of proof and presumption of 

innocence. 

,I((/~ 
1; 

} 

CA.,..(....o!~c.,..~("",d_vil~ as law; ~11U~ 
fie ency of vidence, but not on issue of tutlt 

O:r:~mc~inC,••tAll questions ~ hi ~ statemsntolz 

by him to be recorded. 
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