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PREFACE 

Naval Justice has been published for use as a textbook on the ·ubject 
of naval law and also for use as a practical manual in the administration 
of naval discipline. Consequently, while it was designed with the needs of 
the curriculum of the newly established U. S. Naval School (Naval Jus
tice) in view, its character is such that it should find wide utility through
out the service as a practical handbook and guide to trial procedures, prep
aration of records, and many other phases of the disciplinary process. 

Naval Justice in no sense replaces Naval Courts and Boards, 1937, nor 
does it have the force of law or regulation. It is intended as a supplement 
and as an aid in the use of that book. For this reason emphasig has been 
placed on the mast, the deck court, and the summary court-martial since 
these tribunals are more frequently used for the enforcement of naval 
discipline than the general court-martial which is completely covered 1I1 

Naval Courts and Boards, 1937. 
This publication is based on materials developed at the School of 

Naval Justice, Advance Base Receiving Barracks, Port Hueneme, California. 
the predecessor of U. S. Naval School (Naval Justice), and was prepared 
under the direction ami supervision of the Military Law Division of the 
Office of the Judge Advocate General. 
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7. INTRODUCTION 

1-1. Purpose of naval justice. Naval justice is the disciplinary and court
martial system of the Navy. Its purpose is the maintenance of naval 
discipline, without which the Navy cannot function as an efficient fighting 
organization. Naval justice must always be administered with its primary 
purpose in view-the efficient functioning of the Navy. Unnecessary resort 
to courts·martial, delays in trial and the automatic imposition of sentences 
of confinement serve to waste vital manpower and to destroy naval disci· 

pline and efficiency. 

1-2. Responsibility. The rapid growth and expansion of the Navy have 
placed responsibilities upon persons which were not normally theirs in 
peace time. The commanding officer of any ship, however small, is a com· 
mander of naval personnel, the officers and men of the crew. In that ca· 
pacity he is responsible for their proper performance of duty, for their 
health and welfare, and for their security. In this latter responsibility he 
is obligated to protect them not only from the enemy they are fighting, but 
also from any detrimental influences that might strike within his command. 

Thus naval officers who are privileged to hold mast and those who 
are called upon to serve on courts·martial have a special trust placed in 
them. It is necessary that they be thoroughly familiar with the ~les 

and procedures governing courts-martial so that justice can be adminis
tered effectively and impartially. 

1-3. Instruction. The rapid growth and expansion of the Navy also mean 
a corresponding increase in personnel who do not understand the funda
mental concepts of naval discipline, officers often being as inexperienced in 
matters of naval justice as the men in their charge. One of the first tasks 
to be undertaken by a commanding officer is to insure that proper instruc· 
tion is given in this field. 

When a man comes into the Navy, he must be made to realize that he' 
gives up certain of his civil liberties and is placed under naval law, his 
conduct then being governed by the rules and regulations of the Navy to 
which he belongs. Although at first he may feel that he is more closely 
regulated than formerly, he will finally come to realize that the restrictions 
and penalties imposed in the naval service for disobedience are generally 
about the same as in the civil government. Punishments have been tem· 

RESTRICTED 



  

2 NAVAL JUSTICE 

pered immeasurably from the cruelties of former days. No longer is the 
cat-o'-nine-tails or keel.hauling a means of discipline, but instead, definite 
limitations have been placed on the severity of disciplinary action. There
fore, not only should men have the Articles for the Government of the Navy 
read and explained to them and be instructed as to the nature of offenses 
thereunder, but an effort must be made to inculcate in them a conception 
of the meaning and the necessity for discipline. 

1-4. Meaning of discipline. To the average person the word discipline 
carries with it the connotation of severity, unreasonable curtailment of 
~reedom, unnecessary restraints on personal conduct, endless restrictions, 
and required adherence to arbitrary and unreasonable demands of au
thorit.y. Actually, discipline is the basis of true democracy, for it means 
adherence by the individual to the set of rules which has been found best 
suited to govern relations between individual members of society in order 
to protect the interests of the whole. Some of these rules are made by 
duly constituted authority and are laid down in writing-these are called 
laws. Others have been sanctioned by custom and usage, and are called 
conventions. Everyone is subject to some sort of discipline. 

One of the primary responsibilities of a leader is to inculcate disci
pline in his organization. Discipline implies subjection to a control exerted 
for the good of the whole-adhering to rules or policies intended for the 
orderly coordination of effort. Obviously, orderliness is indispensable to a 
military organization. In fact, without the requisite degree of orderliness, 
a military organization ceases to be such and becomes merely a mob. A 
ship's company may be said to have been brought to an ideal state of 
discipline when there exists in it a maximum of efficiency and contentment 
with a minimum of punishment. 

1-5. Theory of punishment. Largely, men are controlled by two motives-' 
the fear of punishment and the hope of reward. The latter is immeasur
ably the stronger of the two in the long run and the one generally to be 
evoked, but fear of punishment has its role in obtaining desirable results 
in certain cases. Punishment, like dynamite, is potent but dangerous, use
ful but destructive; astonishingly effective when rightly used, alarmingly 
destructive when used wrongly. It is, however, the normal result of dis
regarding the law. 

Under the Navy's concepts, punishment is not personal; it is not 
vindictive; nor is it inflicted as revenge for misconduct. It is realized that 
punishment cannot make right the wrong that has resulted from an act 
of dereliction. The Navy considers that the value of punishment lies in 
the object lesson it furnishes the wrongdoer, and others, that the offense 
must not be repeated. This is referred to as the deterrent theory of pun
ishment. 
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In order to accomplish its purpose a punishment must be just, and 
must be recognized as just by the recipient and his shipmates. It should 
not Le of such a nature that it lowers the man's self respect, nor should 
it be so s~vere as to be out of proportion to the offense. 

1-6. Commendation. No meritorious act of a subordinate should es
cape attention or be allowed to pass without its reward, even if the 
reward is only one word of approval. An officer sr.ould be universal and 
impartial in his rewards and approval of merit. He should also be judi
cial and unbending in his punishment or reproof of misconduct. It has 
been the practice aboard some ships to hold commendation masts, or meri
torious masts, in order to express appreciation under circumstances as for
mal as when punishment is awarded. 

1-7. The Articles for the Government of the Navy. The present Articles 
for the Government of the Navy consist of a series of articles numbered 
from 1 to 70. Many of the articles describe various crimes and offenses 
and how they shall be punished. These are known as the punitive articles. 
Most of the remaining articles deal with the procedure by which the puni
tive articles are to be enforced. They provide for a system of courts
martial, and establish the procedure of such courts in limited detail
including the means and methods by which they may be convened and 
the review to be made of the proceedings. There are also miscellaneous 
provisions not dealing with naval justice but with other aspects of naval 
service, such as courts of inquiry and separation from the service. 

1-8. Naval Courts and Boards, 1937. Congress, in the A rticles for the 
Government of the Navy, defined by statute the crimes and offenses which 
are punishable, and the general system for imposing punishment. No stat
ute, however, can provide for all the numerous details encountered in the 
operation of any judicial or administrative system. The laws establishing 
the procedure of the civil courts, for example, are often supplemented by 
detailed rules of court. Accordingly, in providing for the court-martial 
system, Congress authorized the President to prescribe the detailed pro
cedure to be followed before naval tribunals, the manner of proof and 
J'ules of evidence; and also to establish maximum limits of punishment 
for most offenses in time of peace. 

These rules and regulations are found in Naval Courts and Boards, 
1937, which covers the operation of the entire court-martial system-from 
the initial steps to be taken before trial through the completion of the case. 
It deals fully with the various crimes and offenses, the evidence which 
can be used to prove them, and the sentences which can be imposed. It 
has all the force of law and changes can be made only after their approval 

by the President. 
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1-9. Crimes and offenses. The crimes and offenses made punishable by 
the Articles for the Government of the Navy can be divided into three 
general groups: (1) those with which everyone is familiar, such as murder, 
rape, arson, burglary, theft, and frauds against the United States; (2) 
those which are strictly military in nature, arising out of military duties 
and having no counterpart in civilian life, of which desertion, absence 
without leave, absence over leave, wilful disobedience of lawful orders 
of superior officers, and sleeping on watch are examples; (3) all those 
offenses which are not otherwise specified in the Articles for the Govern
ment of the Navy, made punishable as a court-martial may direct by 
Article 22. 

Examples of offenses under Article 22 are disorders and neglects 
which are directly prejudicial to good order and the maintenance of mili
tary discipline; conduct unbecoming an officer and gentleman; and con· 
duct, not of a scandalous nature, which is in violation of local laws in a 
country, state, territory, or district. The purpose of this general article is 
to cover offenses not expressly made punishable in the more specific 
articles and thus to prevent the possibility of a failure of justice. In 
practice, perhaps a greater number of charges and specifications are based 
upon this article than upon any other. 

1-10. Agencies through which crimes and offenses are punished. Having 
defined the various offenses and authorized punishments for them, Congress 
provided the means whereby punishment could be imposed. It established 
a system of naval courts-martial to try offenders, and conferred upon 
the commanding officer the power to impose limited punishment without 
trial. The commanding officer's punishment is often referred to as mast 
punishment, because it is ordinarily administered immediately following, 
or as a result of, the investigation and examination conducted by the com
manding officer known as captain's mast or, merely, the mast. The courts
martial are designated as the deck court, the summary court-martial, and 
the general court-martial. 

1-11. Nature of the mast. As in civil justice, the first step in naval jus
tice looking to the prosecution of a person accused of an offense is to 
conduct an investigation of the offense allegedly committed and to subject 
the accused to an examination. In the Navy this function is called captain's 
mast or the mast. It derives its name from the fact that in the days of the 
sailing ships the usual setting for i~s administration was 2.t the foot of the 
ship's mainmast. 

Article 197, Chapter 4 of U. S. Navy Regulations, prescribes the 
procedure for the investigation of reports against perS0I13 for misconduct. 
The careful inquiry prescribed contemplates that the commanding ofScer 
shall obtain from all eyewitnesses statements setting forth the pertinent 
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facts, and call upon the accused for such statement as he may desire to 
make together with any statements his witnesses may make. Both the 
accused and the accuser should be given an impartial hearing. This in· 
vestigation and examination has for it3 purpose to determine whether an 
offense has been committed by the accused, and whether the nature of 
the offense is such that the accused deserves punishment. If the offense 
is a very minor one, the commanding officer has the authority to dismiss 
the entire case by merely warning the accused. If he is of the opinion that 
an offense has not been committed, he may excuse the accused. However, 
if the commanding officer is of the opinion that an offense has been com· 
mitted and that the nature of the offense is such that it deserves punish
ment, he may: (1) punish then and there under his own punishment 
power; (2) refer the case to a court-martial which he is empowered to 
convene; or (3) make recommendation to higher authority as to what 
further action he may consider appropriate. A similar function in civil 
law is performed by the grand jury, except that the grand jury has no 
choice in the selection of the trial court and has no inherent punishment 
power. 

The importance of this preliminary investigation and examination 
cannot be overstressed in view of the fact that the Articles for the Govern
ment of the Navy do not specifically assign the exact punishment which 
shall be meted out for the commission of the offenses therein defined. 
The determination of the punishment or the punishment body is thus one 
of the primary responsibilities of naval command and, although the an
nounced policies of the Navy Department will substantially aid the com· 
manding officer in making this decision, the exact gravity of the offense 
will become known only by full utilization of the investigation and exam
ination prescribed. 

1-12. The commanding officer's punishment power. In any command the 
number of trials by court-martial can be materially reduced without lower
ing desired standards of discipline, through proper use, by the command
ing officer, of other measures authorized by the Articles for the Government 
of the Navy. Most important is the power, vested in the commanding offi
cer by Article 24 AGN, to impose disciplinary punishment upon officers 
and men of his command. Commanding officers are enjoined to utilize the 
power conferred by this article for all offenses that may be properly dis
posed of thereunder, but it should be noted that this disciplinary power 
is an attribute of command and may not be delegated to a subordinate. 

Only minor offenses should be disposed of under the punishments of 
Article 24 AGN. Whether or not an offense may be considered as minor 
depends upon its nature, the time and place of its commission, and the 
person committing it, Generally speaking, the term includes derelictions 
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not involving moral turpitude, nor of any greater degree of seriousness 
than is involved in the average offense tried by deck court. In other words, 
the nature of the offense and the customary punishment for it must be 
taken into consideration. 

In the case of enlisted men, for a single offense or at anyone time, 
the commanding officer may inflict one of the following punishments: 
(1) reduction of any rating established by himself; (2) solitary confine
ment on bread and water not exceeding five days; (3) solitary confine
ment not exceeding seven days; (4) confinement not exceeding ten days; 
(5) deprivation of liberty on shore; (6) extra duties. 

In the case of officers, either warrant or commissioned, the command
mg officer may inflict the following punishment: (1) private reprimand; 
(2) suspension from duty not exceeding ten days; (3) arrest not exceed
ing ten days; (4) confinement not exceeding ten days. 

1-13. Nature of courts-martial. A court-martial is a court composed of 
one or more commissioned officers, the number depending upon the class 
of court. The function of a court-martial is to decide whether a person 
subject to naval law has committed a violation of the Articles for the Gov
ernment of the Navy and, if it finds him guilty, to adjudge an adequate 
punishment. It is an instrumentality through which naval authorities en
force discipline and punish offenders. 

Unlike the criminal courts of a state of the United States, it is not 
a permanent judicial body. It comes into existence only when ordered 
by competent naval authority. Its members are selected by the officer who 
appoints it, and its sentences are carried out only when they are approved 
by the authority who appointed it, or, in some cases by higher authority. 
It is, however, a court of law and justice, determining each case only 
after hearing witnesses and receiving evidence. Similarly it is bo.und by 
certain rules of evidence and fundamental rules of criminal law, and is' 
empowered to adjudge only such sentences as the Articles for the Govern
ment of the Navy permit. 

1-14. Classes of courts-martial. There are three classes of naval courts
martial: (1) deck courts; (2) summary courts-martial, and (3) general 
courts-martial. 

The deck court. The lowest court is known as a deck court and 
consists of but one commissioned officer who performs functions similar 
to a court and prosecuting attorney. It may try any person subject to 
naval law from a chief petty officer down to an apprentice seaman. Only 
minor offenses are referred to it. It is authorized to impose any punish
ment prescribed for a summary court-martial, except that it may not ad
judge discharge from the service, nor adjudge confinement nor loss of 
pay for a longer period than twenty days. Any commissioned officer under 
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the command of the convening authority may act as deck-court officer. 
An officer empowered to order deck courts may at his discretion designate 
himself as deck-court officer irrespective of his rank, if commissioned, 
and irrespective of the rank of other officers attached to his command. 
The accused must consent to trial before he may be so tried. Should he 
be unwilling to be tried by deck court, trial shall be ordered by sum
mary court-martial or general court-martial as the case may warrant. A 
person convicted by deck court may, within thirty days', make an appeal 
from the conviction to the Secretary of the Navy. 

The summary court-martial. The intermediate court is known as a 
summary court-martial and consists of three officers not below the rank 
of ensign as members, and of a recorder who is similar to a prosecuting 
attorney. The convening authority may order any officer under his com
mand to act as recorder. The senior officer of the court always presides 
and is referred to as the senior member. This court like the deck court may 
try any person subject to naval law from a chief petty officer down to' 
an apprentice seaman. It may impose anyone of the following punish
ments: (1) discharge from the service with a bad-conduct discharge; (2) 
solitary confinement on bread and water or diminished rations not exceed, 
ing thirty days; (3) solitary confinement not exceeding thirty days; (4) 
confinement not exceeding two months; (5) reduction to the next inferior 
rating; (6) deprivation of liberty on shore on foreign station. Extra po
lice duties, and loss of pay not to exceed three months, may be added 
to any of the aforementioned punishments. 

The general court-martial. The highest court is known as a general 
court-martial and consists of not less than five nor more than thirteen 
commissioned officers together with a judge advocate who, like the sum
mary court-martial recorder, is similar to a prosecuting attorney. The 
senior officer of the court always presides and is referred to as the president. 
This court has the power to try any person subject to naval law for viola
tion of any article of the Articles for the Covemment of the Navy. How
ever, it should be noted that commissioned and warrant officers can only 
be brought to trial before a general court-martial. It may impose any
punishment which a summary court-martial is authorized to inflict and may 
adjudge any authorized punishment from mere reprimand to dishonorable 
discharge, life imprisonment, or even death itself. The court has all the 
powers of the summary court-martial and in addition has the power to 
punish for contempt and to subpoena civilian witnesses as well as naval 
personnel. 

1-15. Nature of investigations and courts of inquiry. In addition to the mast 
which is essentially an investigation and inquiry by the commanding of
ficer into reports of misconduct, there are more formal investigations and 
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courts of inquiry provided for, which are not limited to inquiry into facts 
pertaining to disciplinary action. These bodies are known as investigations, 
boards of investigation, and courts of inquiry. They are not necessarily a 
component part of the disciplinary system and as the names indicate, they 
are primarily fact-finding bodies. They are convened solely for the pur
pose of informing a convening authority in a preliminary way as to the 
facts involved in an inquiry and, when directed, to aid him with opinions 
and recommendations; their conclusions are merely advisory and their 
proceedings are in no sense a trial of an issue or of an accused person; 
they perform no real judicial function. It is not contemplated that com
manding officers will ordinarily resort to these formal bodies unless the 
conditions should be such as are described in Sections 723 to 726, Naval 
Courts and Boards, 1937. TIle mast, if thoroughly conducted, will many 
times prevent unnecessary recourse to these more formal bodies. 

1-16. Form of disciplinary action. A fundamental consideration is that in 
every case the lowest form of disciplinary action which meets the re
quirements of discipline should be used. Resort to any type of disciplinary 
action for trivial offenses, whether by court-martial or by the command
ing officer under Article 24 AGN, should not be had until less drastic 
methods have been tried and failed. If the offense is of such nature as 
to make necessary some disciplinary action, punishment by the command
ing officer under Article 24 AGN should be used in every case where such 
action will accomplish the ends of discipline. If trial by court-martial 
is necessary, the offender should be tried by the lowest court that has 
the power to adjudge an appropriate and adequate punishment. 

1-17. Necessity for prompt action. It is the duty of commanding officers 
to see that no unnecessary delay is permitted in the preparation, investi· 
gation, forwarding or other disposition of repo:-ts of misconduct. Celerity 
of punishment is essential. A recent survey by t!le Secretary of the Navy 
indicated that, on the over-all average, court-martial proceedings were not 
being completed with dispatch. Such deley not only adversely affects the 
Navy from the standpoint of man-days lo:t, but also is detrimental to 
morale. In supervising the administration of naval justice, the command
ing officer should see that offenders are tried both promptly and thoroughly. 

1-18. Administrative measures distinguished from punishment under Article 
24 AGN. Neither trial by court-martial nor punishment under Article 24 

AGN is to be resorted to for trivial offenses until after less drastic methods 
have been tried without succe:s. Article 24 does not limit and is not 
intended to supplant the use of those non-punitive measures which a com
manding officer is authorized and expected to use to further the efficiency 
of his command, such as administrative admonitions, reprimands, exhor-
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tations, disapprovals, censures, reproofs, and reduction in rating when 
such action is not intended as a punishment for an offense. 

1-19. Administrative reduction in rating. Administrative reduction of en
listed men is not punishment. While administrative reduction in rating 
cannot be used as a substitute for disciplinary action, it is often an effec
tive means of maintaining efficiency within a command. It is utilized where 
a man lacks the qualifications to perform the duties of his rating. This 
is an inherent power of a commanding officer and is unrestricted except 
by regulations issued by the Navy Department. The conditions governing 
administrative reduction in rating are set forth in Part D, Chapter 5 of the 
BU7'eau of Naval Personnel Manual. 

1-20. Administrative discharge. Under the prOVISIOns of the Bureau of 
Naval Pe.rsonnel Manual, an enlisted man may be administratively dis
charged from the service if he is inapt, that is, where he has demon
strated his inability to cope with service conditions and when there is no 
evidence of his being able to adapt himself to the requirements of naval 
life in the future; or if he is unfit, that is, where he has already demon
strated that he is totally unfitted for further retention. A man who re
peatedly commits petty offenses not necessitating trial by court-martial, 
an habitual shirker, or a man of unclean habits would fall into this 
category. Such administrative discharge cannot, of course, be resorted to 
in lieu of punishment for a crime or offense; nor may it be based upon 
the commission of a specific offense, whether before or after trial and 
punishment. However, the elimination of undesirables who have no po
tential value to the Navy through proceedings under Part D, Chapter 9 
cf the Bureau of Naval Personnel Manual may prevent the necessity for 
disciplinary action later. The policy with respect to discharge proceedings 
in the case of homosexuals is set out in SecNav ltr. P13-7 83443 of 1 
January 1943 and BuPers ltr. P13-7 of 28 January 1944. 

1-21. Equal justice under the law. The words equal justice under the la;;) 
have a deep meaning for all ~mericans. They symbolize a vitally impor
tant aspect of the democratic heritages for which our men are fighting all 
over the world. Generally construed as referring to civil law, equal justice 
is, nevertheless, the prerogative of the men and women who serve today 
in the U. S. Navy. The procedure of the naval courts-martial, though dif
ferent in many respects from that of- Federal and State courts, is based 
on the same general principles and is quite as careful of the rights of the 
accused. The nature of the military calling makes it necessary that some 
forms of misconduct, such as absenteeisr.1 (AWOL and AOL), quittin3 
the job (desertion) and talking back to the boss (disrespect to an officer), 
which in civil life are considered as trivial misdemeanors or no concern 
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of courts at all, be regarded as serious offenses and punished accordingly. 
These offenses aside, punishments are in general no more severe than 
those imposed by Federal or State courts for like offenses. The Navy op
erates outside of civilian jurisdiction, with a system based on disciplinary 
code and procedure, operated solely by and for naval personnel. One of 
the outstanding features of naval justice is that it grants automatically 
and without a request, to all defendants found guilty-to those who plead 
guilty and to those who plead their innocence--more reviews (in effect, 
more appeals) than are ever accorded a defendant under civil law. This 
fundamental fairness of the naval disciplinary system should not, how
ever, be confused with leniency. Naval justice is designed to be speedy and 
efficient, and the guilty may expect adequate and fair punishment con
sistent with the nature of the offense. 
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2. A BRIEF HISTORY OF NAVAL LAW 

2-1. General. The Rules for the Regulation of the Navy of the United 
Colonies, which were adopted by the Continental Congress in November, 
1775, became the basis of the articles formulated in 1793, when the estab
lishment of a navy was undertaken by the new government of the United 
States. They were, therefore, the American source and origin from which, 
with innumerable modifications and additions; the present articles have 
been drawn or developed. Those rules were framed by t~e great patriot, 
John Adams, who took them, with such changes as he thought expedient, 
from the Articles for the Government of the British Navy which were in 
force at that period. This method of procedure on the part of Adams and 
the Continental Congress was the obvious and natural course to pursue. 
It simply retained and made authoritative the traditions and laws of naval 
service with which the seafaring population of the Colonies had long been 
familiar. The British articles on which Adams drew were those which had 
been adopted by Parliament in 1749. In the most important respects the 
Adams articles follow their British originals, not only in substance, but 
also in language and in sequence of topics. But these British articles of 
1749 did not originate in that year. They had a long history of development 
behind them. Therefore, in order to secure a historic background for our 
present naval law, it is necessary to investigate the development of customs 
and laws of the sea that merged into the British naval regulations in force 

at the time of the American Revolution. 

2-2. The earliest navies. Due to the fact that Great Britain is an island, 
there was doubtless never a period of time when Britons did not on occasion 
put to sea with warlike purpose. But to the very end of the Middle Ages 
there was no regularly constituted navy that had a continuous existence. In 
return for certain commercial privileges, the Cinque Ports along the Channel 
-Hastings, Romney, Hythe, Dover, and Sandwich, to which other nearby 
ports were later added-were under obligation to furnish the king on his 
demand with fifty.seven vessels for war use. These were to serve for fifteen 
days in anyone year at their own expense. They could be retained in 
service at a moderate fixed rate of pay as long as they were needed. In 
addition to this, the king could draft or impress into his service any ships
even those of foreign nations-that happened to be in any port of the realm. 
It was, therefore, possible to assemble quickly a sort of naval militia when 
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an emergency arose. The king usually had a few ships of his own. TIu:.y 
were literaI!y l:iJ ow:J pro;Jerty, bui~t and maintained out of his privy purse. 
b times of peace ~lel were h:red out for purposes of trade. A king at his 
death disposed of t~er.l by will, sometimes directing that they be sold in 
settling up his private estate. 

2-3. Early naval concepts. The early kings apparently had no concept of 
the value of a navy as a military instrumentality like an army; or of the 
importance of its continuous maintenance and readiness for use. Military 
thought then current recognized no use for a navy except in a subordinate 
and dependent character. Fleets were improvised, as occasion demanded, 
to transport troops, to keep open communications, or to meet enemy fleets 
already at sea; but t~le real work of defense or conquest was the duty of 
the men at arms. There was no comprehension of t!le ceaseless pressure that 
a navy can exercise, and the disbanding of a fleet followed promptly on 
its return from a successful exploit. 

2-4. Absence of early udminbtrative machinery. Becauso the operations 

of the early British naval force were of a temporary and spasmodic char
acter wholly subordinate to the military service of the kingdom, and be
cause the ships employed were for the most part commercial vessels, only 
withdrawn from peaceful pursuits to serve the state in an emergency there 
was no need for permanent naval administrative machinery. Thus, no 
special laws were required for the government, or control, of the officers 
and men who sailed these temporary warships. These officers and men, just 
as when engaged in commerce, were governed by the general maritime law 
of the time and by t~le ancient customs and usage of the sea. 

2-5. Code of Clcro!1. A compilation, or code, of maritime law was made 
in the twelfth century by Eleanor of Guise, the mother of Richard, Coeur 
de Lion. These laws were known as the Laws of Oleron, taking their title 
from the name of a large island off the west coast of France which was 
an important shipping center of ~he time. This code was long held to be 
authoritative in defining and regulating the rights and duties of ship
owners, masters, and seamen; and the maritime power of England was 
governed for many years by the general tenets of the Code of Oleron. 

These laws were based upon the sea law of the Republic of Rhodes, 
derived from Roman law long before, and codified just as had been done 
by other Mediterranean cities and states. Although this code was O:J~ 

of the five or six existing codes of the time, it is recorded that Richard. 
Coeur de Lion used it at Marseilles in 1190 while awaiting transport for 
his Crusade to the Holy Land. William de Forze of Oleron, who was one 
of the five commanders of Richard I on this expedition. and who after-
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ward became one of the justiciaries of the English Navy, was probably 
instrumental in urging its adoption. Alphonso X introduced and adopted 
the same code in Castile in the thirteenth century. P..ichard I after his 
return from the Crusades introduced the Code of OleroT/; with additions 

in England. 

2-6. First rules of naval discipline. The very first rules made by an English 
king to apply specifically to discipline on naval ships were issued by 
Richard, Coeur de Lion in 1190, when he was passing through France on 
his way to join his fleet at Marseilles in order to sail for the Holy Land. 
The most important rules number only six, and, very likely, merely gave 
definite expression to customs already well established. They are su15
eiently curious and interesting to be set forth as illustrating the punishment 
of that day. The barbarity of the penalties was in entire keeping with the 
contemporaneous methods of executing justice. In effect, they were: 

1. Anyone that should kill another on board ship should be tied to 
the dead body and thrown into the sea. 

2. Anyone that should kill another on land should be tied to the dead 
body and buried with it in the earth. 

3. Anyone lawfully convicted of drawing a knife or other weapon with 
intent to strike another, or of striking another so as to draw blood, 

should lose his hand. 
4. Anyone striking another with the hand, no blood being shed, should 

be dipt thrice in the sea. 
5. Anyone uttering opprobrious or contumelious words to the insulting 

or cursing of another should, on each occasion, pay one ounce of 

silver to the injured person. 
6. Anyone lawfully convicted of theft should have his head shaved and 

boiling pitch poured upon it, and feathers or down should then be 
strewn upon it, 'for the distinguishing of the offender; and upon the 
first occasion he should be put on shore. 

2-7. Keeper of the King's Ships. About the beginning of the thirteenth 
century we have the first definite sign of anything like naval administration 
when King John appointed a Keeper of the King's Ships. It is not unlikely 
that some similar functionary had previously been designated to have 
charge of the king's ships. This keeper of King John is the remote ancestor, 
or prototype, of the present Lords of the Admiralty. This is the oldest 
known administrative office of t!le navy. Known later as Keeper and Gov· 
ernor of the King's Ships and as Clerk of t.7~e King's Ships, he exercised 
control until the middle of the sixteenth century. Dut during all this time 
it is to be remembered that the king's ships were not really a national navy. 
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2-8. The Black Book of the Admiralty. About the middle of the fourteenth 
century what is known as the Black Book of the Admiralty was compiled. 
It was written in Norman French, which at that time was the language of 
the court as well as the language of judicial and legal proceedings. This 
book defined with great detail the duties of an admiral. He was to appoint 
his lieutenants and other officers; was to get his fleet together by impressing 
ships found at the various ports; and was to enlist crews to man the ships. 
In other words, the entire power of creating a navy was for the time being 
entrusted to him. It was made his duty to administer justice according to 
the law and ancient custom of the sea---a phrase which is constantly recur
ring through the centuries. It was ordered that no seaman was to be beaten 
or ill-used. Offenders were to be brought by the captain or master to the 
admiral to be dealt with according to the law of the sea. Search for thieves 
who stole ship's gear was to be made in ports entered. A man convicted by 
a jury of twelve men of stealing an anchor or a boat worth 21~ was to be 
hanged; one that stole a buoy rope fastened to an anchor was to be hanged, 
whatever the value. If a man that began a quarrel injured his opponent 
he had, with other amends, to pay a fine of £5 to the King or lose the hand 
which struck the blow, unless the King or the high admiral granted grace. 
The Black Book was lost at the end of the eighteenth century but fortunately 
was found in 1874 in an old chest. The first part of the book dates from 
Edward III; the latter belongs to the reigns of Henry IV, Henry V, and 
Henry VI. It is considered to be the basis for British sea law, and has been 
described as having developed order out of chaos. 

2-9. The Book of Orders for War. The sixteenth century saw the begin
ning of the British Navy as a thoroughly established and continuous force. 
This was during the reigns of Henry VIII and his daughter Elizabeth. Con
tinuity of policy and efficient administration were made possible by Henry 
VIII's creation in 1546 of the Navy Board which became a vigorous govern
mental instrumentality under Elizabeth. During her reign the brilliant 
achievements of the navy in war and the distant voyages of bold navigators 
founded the school of successful seamanship of which was born the confi
dent daring and self-reliance still prescriptive in the royal and merchant 
services. In all this time, however, no special code of law was adopted by 
the Government for regulating and controlling the service of the navy. 
Ships still sailed under the ancient law and customs of the sea. 

I Evidently there did exist, or there were formulated by individual com
manders, certain particular regulations for the maintenance of order on 
shipboard. Under Henry VIII it was ordered that these regulations should 
be framed and entitled, Book of Orders for War. It was also instructed that 
they should be "set in the mainmast in parchment to be read as occasion 
shall serve." In these regulations we have the ancient rules of Richard 
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thatthat aa murderermurderer shouldshould bebe tiedtied toto thethe corpsecorpse ofof hishis victimvictim andand thrownthrown intointo 
thethe sea;sea; andand thatthat aa manman whowho drewdrew aa weaponweapon onon thethe captaincaptain shouldshould loselose 
hishis rightright hand.hand. AndAnd therethere waswas thisthis fiendishfiendish penaltypenalty forfor aa manman guiltyguilty ofof 
sleepingsleeping forfor thethe fourthfourth timetime onon watch:watch: hehe waswas toto bebe tiedtied toto thethe bowsprit,bowsprit, 
furnishedfurnished withwith aa biscuit,biscuit, aa cancan ofof beerbeer andand aa knife.knife. ThereThere hehe waswas toto bebe 
left,left, havinghaving thethe choicechoice ofof starvationstarvation oror ofof cuttingcutting hishis bondsbonds andand droppingdropping 
intointo thethe sea.sea. AA thiefthief waswas simplysimply toto bebe duckedducked twotwo fathomsfathoms underunder andand thenthen 
toto bebe towedtowed ashoreashore atat thethe sternstern ofof aa boatboat andand ignominiouslyignominiously dismissed.dismissed. 

2-10.2-10. SpecialSpecial instructionsinstructions andand regulations.regulations. ItIt becamebecame thethe customcustom forfor adad
miralsmirals onon assumingassuming commandcommand oror settingsetting outout onon aa particularparticular enterpriseenterprise toto 
issueissue aa seriesseries ofof instructions,instructions, oror regulations,regulations, forfor thethe shipsships ofof theirtheir fleet.fleet. 
JustJust whenwhen thisthis customcustom originatedoriginated isis notnot known.known. OneOne ofof thethe earliestearliest docudocu
mentsments ofof thisthis sortsort nownow inin existenceexistence waswas promulgatedpromulgated inin 15961596 byby thethe EarlEarl 
ofof EssexEssex andand LordLord HowardHoward ofof Effingham,Effingham, jointjoint commanderscommanders ofof thethe CadizCadiz 
Expedition.Expedition. NoNo doubtdoubt itit waswas modelledmodelled onon formerformer regulationsregulations byby otherother 
admirals.admirals. ItIt consistedconsisted ofof twenty-ninetwenty-nine articles,articles, whichwhich werewere toto bebe openlyopenly readread 
twicetwice eacheach week.week. TheThe firstfirst articlearticle orderedordered thatthat religiousreligious exercisesexercises taketake placeplace 
twicetwice eacheach day.day. AnotherAnother quaintquaint articlearticle waswas thatthat thethe watchwatch waswas toto bebe setset 
everyevery nightnight byby eighteight ofof thethe clock,clock, eithereither byby trumpetstrumpets oror drumdrum andand singingsinging 
thethe Lord'sLord's Prayer,Prayer, somesome ofof thethe PsalmsPsalms ofof David,David, oror clearingclearing thethe glass.glass. 

TheThe proclaimingproclaiming ofof rulesrules andand regulationsregulations forfor thethe governmentgovernment ofof theirtheir 
fleet?fleet? byby admiralsadmirals onon theirtheir assumptionassumption ofof authorityauthority continuedcontinued toto bebe thethe 
regularregular andand acceptedaccepted custom.custom. Indeed,Indeed, thethe customcustom prevailedprevailed untiluntil thethe earlyearly 
yearsyears ofof thethe eighteentheighteenth centurycentury whenwhen thethe importanceimportance ofof itit hadhad longlong ceasedceased 
toto exist.exist. SuchSuch instructionsinstructions oror regulationsregulations becamebecame ineffectiveineffective whenwhen thethe occa·occa· 
sionsion whichwhich hadhad broughtbrought themthem forthforth passed,passed, oror whenwhen theirtheir authorauthor laidlaid downdown 
hishis office.office. 

AdmiralsAdmirals undoubtedlyundoubtedly followedfollowed inin thethe mainmain thethe proclamationsproclamations ofof theirtheir 
predecessors,predecessors, repeatingrepeating theirtheir rulesrules andand regulations.regulations. Equally,Equally, nono doubt,doubt, 
therethere werewere multitudinousmultitudinous changeschanges inin modesmodes ofof expressionexpression reflectingreflecting thethe 
personalpersonal tastetaste ofof thethe authorauthor andand thethe newnew fashionsfashions ofof speech,speech, asas wellwell asas 
changeschanges ofof emphasisemphasis toto meetmeet newnew conditions.conditions. ThereThere werewere boundbound toto bebe modifi·modifi· 
cations,cations, asas oldold abusesabuses disappeareddisappeared andand newnew arose,arose, besidesbesides constantconstant addi·addi· 
tionstions mademade necessarynecessary byby thethe developmentdevelopment ofof thethe service,service, thethe growthgrowth ofof ne~ne~ 
needs,needs, andand newnew ideasideas ofof discipline.discipline. Thus,Thus, graduallygradually therethere camecame intointo existenceexistence 
aa greatgreat bodybody ofof thesethese admirals'admirals' codescodes oror articles,articles, veryvery similar,similar, toto bebe sure,sure, 
inin theirtheir mainmain features,features, butbut growinggrowing clearerclearer andand moremore preciseprecise withwith thethe lapselapse 
ofof time.time. InIn themthem werewere toto bebe foundfound thethe essentialessential principlesprinciples ofof navalnaval discipline.discipline. 

2-11.2-11. AuthorizationAuthorization ofof navalnaval courts-martial.courts-martial. TheThe court-martialcourt-martial isis thethe presentpresent 
dayday heirheir ofof thethe curia-militaris,curia-militaris, oror courtcourt ofof chivalry,chivalry, calledcalled alsoalso thethe MarMar
shal'sshal's court.court. ThisThis waswas originallyoriginally thethe onlyonly militarymilitary courtcourt thatthat waswas estab·estab· 
lishedlished byby thethe JawsJaws ofof England,England, ItIt waswas atat firstfirst heldheld byby thethe LordLord HighHigh 
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ConstableConstable andand thethe EarlEarl MarshalMarshal jointly,jointly, beingbeing purelypurely aa militarymilitary court,court, oror 
courtcourt ofof honor,honor, whenwhen heldheld beforebefore thethe EarlEarl Marshal;Marshal; andand aa criminalcriminal courtcourt 
whenwhen heldheld beforebefore thethe LordLord HighHigh Constable.Constable. InIn thethe reignreign ofof HenryHenry VIII,VIII, thethe 
officeoffice ofof LordLord HighHigh ConstableConstable waswas mademade extinctextinct andand allall casescases regardingregarding 
civilcivil mattersmatters ofof thethe militarymilitary werewere heldheld beforebefore thethe EarlEarl Marshal.Marshal. DueDue toto itsits 
weakweak jurisdiction,jurisdiction, itsits lacklack ofof powerpower toto enjoinenjoin itsits judgments,judgments, andand sincesince itit 
waswas notnot aa courtcourt ofof record,record, itit fellfell intointo disuse.disuse. TheThe constitutionconstitution ofof militarymilitary 
courtscourts asas wewe knowknow themthem waswas adopted'inadopted'in thethe reignreign ofof CharlesCharles 1.1. TheirTheir adop.adop. 
tiontion waswas expeditedexpedited byby thethe mutinymutiny ofof aa numbernumber ofof EnglishEnglish andand ScotchScotch 
dragoonsdragoons thatthat hadhad beenbeen orderedordered toto HollandHolland forfor replacementreplacement ofof certaincertain 
DutchDutch troopstroops orderedordered toto England.England. 

TheThe firstfirst regularregular navalnaval tribunaltribunal waswas institutedinstituted byby thethe leadersleaders ofof thethe 
LongLong ParliamentParliament inin 1645.1645. TheyThey passedpassed aa measuremeasure calledcalled AnAn OrdinanceOrdinance andand 
ArticleArticle ofof MartialMartial LawLaw fOTfOT thethe GovernmentGovernment ofof thethe Navy.Navy. ItIt waswas thisthis actact thatthat 
forfor thethe firstfirst timetime authorizedauthorized generalgeneral andand ships'ships' courts-martialcourts-martial withwith writtenwritten 
records;records; thethe formerformer forfor captainscaptains andand commanders,commanders, andand thethe latterlatter forfor subsub
ordinateordinate officersofficers andand men.men. ItIt waswas inin aa laterlater lawlaw (Art.(Art. 13,13, CharlesCharles II,II, c.c. 9)9) 
thatthat thethe LordLord HighHigh AdmiralAdmiral waswas givengiven thethe powerpower toto issueissue commissionscommissions 
(precepts)(precepts) toto officersofficers toto holdhold courts-martial.courts-martial. 

2-12.2-12. TheThe firstfirst BritishBritish ArticlesArticles ofof War,War, oror TheThe CromwellCromwell Articles.Articles. ItIt waswas 
notnot untiluntil Cromwell'sCromwell's timetime thatthat ParliamentParliament passedpassed aa lawlaw forfor thethe generalgeneral 
governmentgovernment ofof thethe navy.navy. InIn March,March, 1649,1649, itit adoptedadopted rulesrules forfor thethe governgovern
mentment ofof thethe EarlEarl ofof Warwick'sWarwick's fleet.fleet. ThreeThree yearsyears laterlater thesethese rulesrules werewere somesome
whatwhat recastrecast andand modified,modified, andand mademade toto applyapply toto thethe wholewhole navy.navy. These,These, 
therefore,therefore, werewere thethe firstfirst BritishBritish ArticlesArticles ofof WarWar specificallyspecifically toto bebe charactercharacter
izedized asas such,such, thoughthough theythey containedcontained nothingnothing thatthat hadhad not,not, inin substancesubstance atat 
least,least, alreadyalready beenbeen enforcedenforced inin thethe navynavy underunder thethe authorityauthority ofof commandingcommanding 
officers.officers. HereHere waswas aa codecode ofof law,law, formallyformally adoptedadopted byby Parliament,Parliament, toto bebe ofof 
universaluniversal andand continuingcontinuing authority.authority. ItIt hadhad thethe sanctionsanction notnot onlyonly ofof thethe 
commander-in-chief,commander-in-chief, butbut ofof thethe nation.nation. ThisThis code,code, then,then, isis thethe remotestremotest 
formalformal ancestorancestor ofof ourour AmericanAmerican articles.articles. 

TheThe articlesarticles numbernumber thirty-nine.thirty-nine. TheThe firstfirst enjoinsenjoins religiousreligious servicesservices
justjust asas formerformer instructionsinstructions andand allall laterlater enactmentsenactments havehave done.done. TheThe secondsecond 
forbidsforbids wordswords oror actionsactions inin derogationderogation ofof God'sGod's honourhonour andand corruptioncorruption ofof 
goodgood manners.manners. ReligionReligion andand goodgood moralsmorals havehave thusthus alwaysalways beenbeen putput atat thethe 
forefrontforefront ofof disciplinediscipline inin bothboth thethe BritishBritish andand thethe AmericanAmerican navies.navies. OfOf 
Cromwell'sCromwell's thirty-ninethirty-nine articles,articles, thirteenthirteen prescribeprescribe thethe deathdeath penaltypenalty forfor 
specifiedspecified offenses,offenses, andand twelvetwelve othersothers makemake deathdeath anan optionaloptional penalty.penalty. HowHow
ever,ever, whilewhile thethe codecode waswas severesevere inin itsits termsterms itit waswas enforcedenforced withwith mercymercy andand 
discretion,discretion, andand upup t~t~ thethe timetime ofof thethe RestorationRestoration therethere isis nono knownknown instanceinstance 
ofof thethe deathdeath penaltypenalty beingbeing carriedcarried out.out. NotNot longlong afterafter thethe Restoration-inRestoration-in 
1661-these1661-these articles,articles, withwith somesome fewfew changeschanges andand additions,additions, werewere reenacted.reenacted. 
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2-13.2-13. OriginalOriginal MutinyMutiny Act.Act. TheThe firstfirst statutesstatutes settingsetting forthforth thethe armyarmy courtscourts
martial,martial, asas distinguisheddistinguished fromfrom thethe navalnaval courts-martial,courts-martial, areare foundfound inin thethe 
originaloriginal MutinyMutiny Act,Act, 16891689 (1(1 WilliamWilliam andand Mary,Mary, c.c. 5).5). ThisThis actact waswas anan
nuallynually renewedrenewed forfor thethe regulationregulation ofof thethe Army.Army. ByBy thisthis actact thethe sovereignsovereign 
waswas authorizedauthorized toto grant,grant, whenwhen hehe desired,desired, aa commission,commission, underunder hishis royalroyal 
signsign manual,manual, givinggiving toto anyany officer,officer, notnot underunder thethe rankrank ofof aa field-officer,field-officer, 
authorizationauthorization forfor holdingholding aa generalgeneral court-martial.court-martial. ItIt furtherfurther providedprovided thatthat 
hehe could,could, byby warrant,warrant, givegive thethe LordLord LieutenantLieutenant ofof Ireland,Ireland, thethe governorgovernor ofof 
Gibraltar,Gibraltar, oror governorsgovernors ofof anyany ofof thethe dominionsdominions beyondbeyond thethe seasea necessarynecessary 
authorityauthority toto appointappoint courts-martial.courts-martial. AlthoughAlthough itit hashas beenbeen moremore thanthan twotwo 
hundredhundred andand fiftyfifty yearsyears sincesince thethe originaloriginal MutinyMutiny ActAct waswas enacted,enacted, itit isis stillstill 
aa sourcesource ofof militarymilitary lawlaw forfor thethe English-speakingEnglish-speaking peoples.peoples. ItIt existsexists inin 
modifiedmodified formform inin thethe UnitedUnited States,States, andand manymany strikingstriking similaritiessimilarities willwill bebe 
foundfound inin aa comparisoncomparison ofof thesethese statutesstatutes ofof 1689,1689, andand ourour ownown courts-martialcourts-martial 
systemsystem ofof preceptsprecepts andand jurisdiction.jurisdiction. 

ItIt maymay bebe thusthus seenseen thatthat navalnaval lawlaw andand militarymilitary lawlaw inin EnglandEngland hadhad 
originallyoriginally mademade widewide divergences.divergences. InIn hishis earlyearly days,days, thethe LordLord HighHigh AdmiralAdmiral 
issuedissued thethe instructionsinstructions andand regulationsregulations ofof bothboth thethe RoyalRoyal andand thethe MerchantMerchant 
Navy,Navy, andand commanderscommanders administeredadministered navalnaval lawlaw atat theirtheir discretiondiscretion underunder 
thethe instructionsinstructions ofof thethe LordLord HighHigh Admiral.Admiral. 

2-14.2-14. TheThe King'sKing's RegulationsRegulations andand AdmiraltyAdmiralty Instructions.Instructions. EvenEven afterafter TheThe 
CromwellCromwell ArticlesArticles werewere adopted,adopted, commanderscommanders ofof fleetsfleets keptkept onon issuingissuing codescodes 
ofof instructionsinstructions andand rulesrules coveringcovering detailsdetails ofof serviceservice andand discipline.discipline. Finally,Finally, 
efforteffort waswas mademade toto digestdigest andand codifycodify thesethese innumerableinnumerable rules,rules, andand toto makemake 
aa clearclear andand comprehensivecomprehensive setset ofof regul~tionsregul~tions conformableconformable toto acceptedaccepted 
principlesprinciples ofof navalnaval usage.usage. Thus,Thus, inin 17311731 thethe firstfirst issueissue ofof TheThe King'sKing's ReguRegu
lationslations andand AdmiraltyAdmiralty InstructionsInstructions appeared.appeared. ThisThis codecode hashas beenbeen revisedrevised 
fromfrom timetime toto timetime toto conformconform withwith modernmodern ideasideas andand conditions,conditions, butbut rere
mainsmains inin substancesubstance muchmuch whatwhat itit waswas whenwhen firstfirst issued.issued. Naturally,Naturally, thisthis codecode 
hashas hadhad itsits influenceinfluence onon thethe developmentdevelopment ofof similarsimilar regulationsregulations forfor thethe 
AmericanAmerican Navy.Navy. 

2-15.2-15. TheThe newnew articlesarticles ofof war.war. InIn 1749,1749, justjust oneone hundredhundred yearsyears afterafter thethe 
adoptionadoption ofof Cromwell'sCromwell's firstfirst articles,articles, Parliament,Parliament, mainlymainly throughthrough thethe effOltseffOlts 
ofof LordLord Anson,Anson, adoptedadopted newnew articles.articles. TheseThese werewere thethe articlesarticles onon whichwhich 
JohnJohn AdamsAdams drew.drew. NearlyNearly oneone hundredhundred yearsyears passedpassed againagain beforebefore ParliaParlia
ment,ment, inin 1847,1847, enactedenacted thethe presentpresent articlesarticles ofof warwar whichwhich areare todaytoday concon
tainedtained inin thethe NavalNaval DisciplineDiscipline Act.Act. ButBut thethe groundworkgroundwork ofof allall subsequentsubsequent 
modifications,modifications, whichwhich experienceexperience hashas shownshown toto bebe necessarynecessary downdown toto thethe 
presentpresent day,day, waswas laidlaid byby thethe firstfirst articlesarticles adoptedadopted inin Cromwell'sCromwell's time.time. EvenEven 
muchmuch ofof thethe phraseologyphraseology ofof thethe earliestearliest articlesarticles recursrecurs inin thethe BritishBritish andand 
AmericanAmerican articlesarticles ofof today,today, 
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2-16.2-16. RulesRules forfor thethe RegulationRegulation ofof thethe NavyNavy ofof thethe UnitedUnited Colonies.Colonies. TheThe 
firstfirst AmericanAmerican articlesarticles werewere adopted.adopted. byby thethe ContinentalContinental CongressCongress onon 
NovemberNovember 28,28, 1775,1775, moremore thanthan sevenseven monthsmonths beforebefore thethe DeclarationDeclaration ofof 
Independence.Independence. TheyThey werewere styledstyled RulesRules forfor thethe RegulationRegulation ofof thethe NavyNavy ofof 
thethe UnitedUnited Colonies.Colonies. EveryEvery commandercommander ofof aa navalnaval vesselvessel receivedreceived copiescopies 
andand waswas requiredrequired toto postpost themthem inin publicpublic placesplaces ofof thethe shipship andand causecause themthem 
toto bebe readread toto thethe ship'sship's companycompany onceonce aa month.month. ConsideredConsidered withwith referencereference 
toto thethe needsneeds andand conditionsconditions atat thethe timetime ofof theirtheir promulgation,promulgation, thethe articlesarticles 
ofof 17751775 maymay bebe characterizedcharacterized asas reasonablyreasonably comprehensivecomprehensive andand satisfactory.satisfactory. 
IfIf fairlyfairly obeyedobeyed andand administeredadministered accordingaccording toto theirtheir spiritspirit asas wellwell asas theirtheir 
letter,letter, theythey werewere sufficientsufficient toto definedefine thethe rightsrights andand dutiesduties ofof officers,officers, toto 
securesecure fairfair andand justjust treatmenttreatment ofof thethe men,men, andand toto procureprocure honesthonest andand faithfaith
fulful serviceservice forfor thethe Government.Government. TheThe articles,articles, whichwhich werewere referredreferred toto asas 
TheThe BlueBlue Book,Book, consistedconsisted ofof somethingsomething moremore thanthan fortyforty paragraphs.paragraphs. AltoAlto
gethergether theythey filledfilled notnot muchmuch moremore thanthan aa thirdthird ofof thethe spacespace occupiedoccupied byby 
thethe presentpresent articles,articles, and,and, takentaken asas aa whole,whole, theythey werewere moremore generalgeneral inin theirtheir 
terms.terms. NeitherNeither diddid theythey gogo intointo asas muchmuch detaildetail inin definingdefining thethe dutiesduties ofof 
officers,officers, oror inin specifyingspecifying thethe variousvarious possiblepossible crimes,crimes, misdemeanors,misdemeanors, andand 
breachesbreaches ofof disciplinediscipline thatthat mightmight occuroccur onon shipboard.shipboard. 

JohnJohn Adams.Adams. TheThe RulesRules forfor thethe RegulationRegulation ofof thethe NavyNavy ofof thethe UnitedUnited 
Colonies,Colonies, thethe source,source, oror basis,basis, ofof allall subsequentsubsequent ArticlesArticles forfor thethe GovernGovern
mentment ofof thethe Navy,Navy, werewere compiledcompiled byby JohnJohn Adams,Adams, alwaysalways aa devoteddevoted andand 
intelligentintelligent advocateadvocate ofof aa navy.navy. HeHe hadhad hadhad nono maritimemaritime experience,experience, butbut hehe 
waswas aa veryvery eminenteminent lawyerlawyer and,and, doubtless,doubtless, inin hishis legallegal practicepractice atat thethe imim
portantportant portport ofof Boston,Boston, hadhad hadhad occasionoccasion toto learnlearn muchmuch ofof thethe lawslaws ofof thethe 
sea.sea. AtAt anyany rate,rate, hehe hadhad gre~tgre~t goodgood sensesense andand knewknew wherewhere toto looklook forfor 
informationinformation andand precedents.precedents. 

HeHe diddid notnot attemptattempt toto frameframe aa codecode ofof rulesrules outout ofof lland.lland. LawsLaws 
usuallyusually areare basedbased upon,upon, oror growgrow outout of,of, previousprevious enactmentsenactments oror courtcourt interinter
pretations;pretations; oror theythey putput intointo formalformal expressionexpression well-establishedwell-established rulesrules ofof 
conductconduct thatthat havehave almostalmost gainedgained thethe forceforce ofof law;law; oror theythey extendextend thethe 
applicationapplication ofof acceptedaccepted legallegal principlesprinciples toto correctcorrect newnew abusesabuses oror toto meetmeet 
novelnovel conditions.conditions. VeryVery naturally,naturally, therefore,therefore, JohnJohn AdamsAdams hadhad recourserecourse toto 
thethe articlesarticles governinggoverning thethe BritishBritish Navy-theNavy-the navy,navy, upup toto thatthat time,time, ofof thethe 
AmericanAmerican ColoniesColonies asas muchmuch asas ofof thethe BritishBritish Isles.Isles. 

ManyMany AmericansAmericans hadhad servedserved inin thethe BritishBritish Navy.Navy. BritishBritish maritimemaritime law,law, 
likelike thethe commoncommon law,law, waswas thethe lawlaw ofof thethe Colonies.Colonies. BritishBritish navalnaval lawlaw andand 
traditionstraditions mustmust havehave beenbeen familiar,familiar, inin aa generalgeneral wayway atat least,least, toto mostmost ofof 
thethe seafaringseafaring populationpopulation ofof America-theAmerica-the populationpopulation fromfrom whichwhich thethe officersofficers 
andand menmen ofof thethe newnew navynavy werewere toto bebe drawn.drawn. InIn thethe absenceabsence ofof anyany legislalegisla
tiontion byby thethe ContinentalContinental Congress,Congress, therefore,therefore, thethe officersofficers ofof AmericanAmerican warwar 
vesselsvessels would,would, doubtless,doubtless, asas aa mattermatter ofof course,course, havehave followedfollowed thethe rulesrules 
andand precedentsprecedents ofof thethe BritishBritish service,service, WhatWhat JohnJohn AdamsAdams diddid waswas toto adoptadopt 
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fromfrom thethe BritishBritish articlesarticles thethe rulesrules thatthat hehe consideredconsidered essential,essential, modifyingmodifying 

themthem wherewhere necessarynecessary toto meetmeet AmericanAmerican exigenciesexigencies oror ideas.ideas. JohnJohn PaulPaul 

JonesJones isis sometimessometimes spokenspoken ofof asas thethe fatherfather ofof thethe AmericanAmerican Navy.Navy. ButBut 

JohnJohn AdamsAdams waswas certainlycertainly itsits fatherfather onon thethe administrativeadministrative side.side. ItIt waswas 

underunder hishis administration,administration, asas PresidentPresident ofof thethe UnitedUnited States,States, thatthat thethe NavyNavy 

DepartmentDepartment waswas createdcreated andand thethe foundationfoundation ofof thethe UnitedUnited StatesStates NavyNavy 

waswas laid.laid. 

ComparisonComparison withwith presentpresent articles.articles. TheThe fundamentalfundamental lawlaw ofof thethe ArticlesArticles 

forfor thethe GovernmentGovernment ofof thethe NavyNavy hashas remained,remained, inin itsits essentialessential quality,quality, 

muchmuch thethe samesame asas atat thethe veryvery beginningbeginning ofof thethe AmericanAmerican Navy.Navy. TheThe presentpresent 

articlesarticles areare moremore numerousnumerous andand moremore detailed,detailed, thethe arrangementarrangement ofof themthem isis 

moremore orderlyorderly andand logical,logical, andand theythey displaydisplay greatergreater precisionprecision inin languagelanguage 

andand definition;definition; butbut therethere areare fewfew subjectssubjects dealtdealt withwith inin thethe veryvery firstfirst 

articlesarticles thatthat areare notnot treatedtreated inin thethe presentpresent articles,articles, and,and, inin manymany instances,instances, 

inin practicallypractically thethe samesame language.language. TheThe mostmost strikingstriking instanceinstance ofof practicalpractical 

identityidentity isis inin thethe casecase ofof thethe firstfirst article,article, whichwhich expressesexpresses thethe keynotekeynote ofof thethe 

animatinganimating spiritspirit ofof thethe navalnaval service.service. TheThe wordingwording ofof 17751775 was:was: 

TheThe commanderscommanders ofof allall shipsships andand vesselsvessels belongingbelonging toto thethe thirteenthirteen UnitedUnited 

ColoniesColonies areare strictlystrictly requiredrequired toto shewshew inin themselvesthemselves aa goodgood exampleexample ofof honorhonor 

andand virtuevirtue toto theirtheir officersofficers andand men,men, andand toto bebe veryvery vigilantvigilant inin inspectinginspecting thethe 

behaviourbehaviour ofof allall suchsuch asas areare underunder them,them, andand toto discountenancediscountenance andand supresssupress allall 

dissolute,dissolute, immoral,immoral, andand disorderlydisorderly practices,practices, andand alsoalso suchsuch asas areare contrarycontrary toto 

thethe rulesrules ofof disciplinediscipline andand obedience,obedience, andand toto correctcorrect thosethose whowho areare guiltyguilty ofof 

thethe same,same, accordingaccording toto thethe usageusage ofof thethe sea.sea. 

ThisThis isis soso noblynobly expressedexpressed thatthat itit waswas notnot easyeasy toto makemake anyany improveimprove

ment.ment. ItIt appearsappears asas thethe presentpresent firstfirst articlearticle withwith hardlyhardly moremore thanthan absoabso

lutelylutely necessarynecessary changes.changes. NowNow itit reads:reads: 

TheThe commanderscommanders ofof allall fleets,fleets, squadrons,squadrons, navalnaval stations,stations, andand vesselsvessels belongingbelonging 

toto thethe NavyNavy areare requiredrequired toto showshow inin them:3lvesthem:3lves aa goodgood exampleexample ofof virtue,virtue, honor,honor, 

patriotism,patriotism, andand subordination;subordination; toto b;lb;l vigilantvigilant inin inspectinginspecting thethe conductconduct ofof allall 

personspersons whowho areare placedplaced underunder theirtheir command;command; toto guardguard againstagainst andand suppresssuppress 

allall dissolutedissolute andand immoralimmoral practices,practices, andand toto correct,correct, accordingaccording toto thethe lawslaws andand 

regulationsregulations ofof thethe Navy,Navy, allall personspersons whowho areare guiltyguilty ofof them;them; andand anyany suchsuch 

commandercommander whowho offendsoffends againstagainst thisthis articlearticle shallshall bebe punishedpunished asas aa court-rcourt-r....artialartial 

maymay direct.direct. 

SimilaritySimilarity ofof presentpresent articles.articles. ManyMany ofof thethe presentpresent articles,articles, likelike thethe 

oneone justjust quoted,quoted, areare inin almostalmost exactlyexactly thethe samesame languagelanguage asas thethe correspondcorrespond

inging articlesarticles ofof 1775.1775. FurtherFurther illustrationsillustrations willwill makemake thisthis clear.clear. AnAn articlearticle 

ofof 17751775 reads:reads: "Any"Any master-at-armsmaster-at-arms whowho shallshall refuserefuse toto receivereceive suchsuch 

prisonerprisoner oror prisonersprisoners asas shallshall bebe committedcommitted toto hishis charge,charge, oror havinghaving rere

ceivedceived them,them, shallshall suffersuffer himhim oror themthem toto escape,escape, oror dismissdismiss themthem withoutwithout 

ordersorders forfor soso doing,doing, shallshall suffersuffer inin hishis oror theirtheir stead,stead, asas aa court-martialcourt-martial 

shallshall orderorder andand direct."direct." AA paragraphparagraph ofof thethe presentpresent ArticleArticle 88 makesmakes subjectsubject 

toto "such"such punishmentpunishment asas aa court-martialcourt-martial maymay adjudge"adjudge" anyany personperson who,who, 
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"when"when ratedrated oror actingacting asas aa master-at-arms,master-at-arms, refusesrefuses tata receivcreceivc suchsuch prispris
onersoners asas maymay bebe committedcommitted toto hishis charge,charge, or,or, havinghaving receivedreceived them,them, sufferssuffers 
themthem toto escape,escape, oror dismissesdismisses themthem withoutwithout ordersorders fromfrom thethe properproper authorauthor
ity."ity." TheThe latterlatter isis moremore preciseprecise andand grammaticalgrammatical thanthan thethe former,former, butbut isis 
clearlyclearly thethe samesame articlearticle workedworked over.over. 

TheThe samesame isis truetrue ofof ArticleArticle 25,25, whichwhich reads:reads: "No"No manman whowho maymay comcom
mandmand byby accident,accident, oror inin thethe absenceabsence ofof thethe commandingcommanding officer,officer, exceptexcept 
whenwhen suchsuch commandingcommanding officerofficer isis absentabsent forfor aa timetime byby leave,leave, shallshall inflictinflict 
anyany otherother punishmc:1tpunishmc:1t thanthan confinement."confinement." ThisThis isis hardlyhardly betterbetter expressedexpressed 
thanthan thethe sixthsixth articlearticle efef 17751775 fromfrom whichwhich itit isis taken,taken, namely:namely: "The"The officerofficer 
whowho commandscommands byby accidentaccident ofof thethe captain'scaptain's oror commander'scommander's absenceabsence (un(un
lessless hehe bebe absentabsent forfor aa time,time, byby leave)leave) shallshall notnot orderorder anyany correctioncorrection butbut 
confinement.confinement."" 

2-17.2-17. LettersLetters ofof inshuctioninshuction augmentingaugmenting thethe 17751775 ariari ides.ides. TheThe newnew navynavy 
waswas directeddirected andand administeredadministered byby aa committeecommittee ofof Congress,Congress, thethe mostmost activeactive 
membermember ofof whichwhich waswas RobertRobert Morris.Morris. TheThe committee,committee, inin assigningassigning officersofficers 
toto duty,duty, repeatedlyrepeatedly enjoinedenjoined uponupon themthem thethe dutyduty ofof strictlystrictly obeyingobeying thethe 
articles,articles, andand usuallyusually endedended itsits lettersletters ofof instructioninstruction withwith somesome suchsuch injuncinjunc
tiontion asas this:this: "Use"Use youryour peoplepeople well,well, butbut preservepreserve strictstrict discipline;discipline; treattreat 
prisoners,prisoners, ifif anyany youyou make,make, withwith humanity;humanity; andand inin allall thingsthings bebe dulyduly 
attentiveattentive toto thethe honorhonor andand interestinterest ofof America."America." TheseThese wordswords areare takentaken fromfrom 
aa letterletter ofof AugustAugust 23,23, 1776,1776, toto LieutenantLieutenant JohnJohn Baldwin,Baldwin, commandercommander ofof 
thethe schooner,schooner, Wasp,Wasp, oneone ofof thethe earliestearliest lettersletters ofof thethe committeecommittee stillstill prepre
servedserved inin thethe LibraryLibrary ofof Congress.Congress. SimilarSimilar injunctionsinjunctions areare foundfound inin manymany 
otherother letters.letters. AtAt thethe samesame time,time, commanderscommanders werewere encouragedencouraged andand exex
hortedhorted toto bebe bold.bold. AA letterletter ofof NovemberNovember 1,1, 1776,1776, toto CaptainCaptain ElishaElisha Warren.Warren. 
ofof thethe ContinentalContinental sloopsloop Fly,Fly, urges:urges: "Although"Although wewe recommendrecommend youryour takingtaking 
goodgood carecare ofof youryour vesselvessel andand people,people, yetyet wewe shouldshould deemdeem itit moremore praisepraise
worthyworthy inin anan officerofficer toto loselose hishis vesselvessel inin aa boldbold enterpriseenterprise thanthan toto loselose aa 
goodgood prizeprize byby tootoo timidtimid aa conduct."conduct." TheseThese quotationsquotations affordafford aa veryvery noblenoble 
impressionimpression ofof thethe spiritspirit ofof discipline,discipline, humanity,humanity, andand enterpriseenterprise whichwhich 
thethe FathersFathers desireddesired shouldshould permeatepermeate andand characterizecharacterize thethe ContinentalContinental 
Navy.Navy. TheyThey wouldwould bebe entirelyentirely appropriateappropriate admonitionsadmonitions toto navalnaval officersofficers atat 
anyany time.time. 

2-18.2-18. ArticlesArticles forfor thethe GovernmentGovernment ofof thethe U.U. S.S. Navy-1798.Navy-1798. AtAt thethe endend 
ofof thethe RevolutionaryRevolutionary WarWar thethe navynavy simplysimply beganbegan toto fadefade away,away, thethe emeremer
gencygency forfor whichwhich itit waswas createdcreated havinghaving passed.passed. ByBy 17851785 thethe lastlast shipship ofof thethe 
fleetfleet hadhad beenbeen disposeddisposed of.of. InIn thethe establishmentestablishment ofof thethe newnew GovernmentGovernment ofof 
thethe UnitedUnited States,States, nono provisionprovision waswas mademade forfor thethe creationcreation ofof aa navy.navy. ItIt waswas 
notnot tilltill 1798,1798, whenwhen thethe activitiesactivities ofof FrenchFrench privateersprivateers inin thethe WestWest IndiesIndies 
stirredstirred thethe countrycountry andand CongressCongress toto thethe needneed forfor defensivedefensive actionaction andand reoreo 
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prisal,prisal, thatthat aa NavyNavy DepartmentDepartment waswas formedformed andand aa SecretarySecretary ofof thethe NavyNavy 
waswas addedadded toto thethe Cabinet.Cabinet. ThatThat yearyear marksmarks thethe beginningbeginning ofof thethe UnitedUnited 
StatesStates Navy.Navy. 

TheThe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe NavyNavy whichwhich werewere thenthen adopted,adopted, 
werewere basedbased onon thethe articlesarticles ofof 1775;1775; andand thethe presentpresent articles,articles, withwith numerousnumerous 
modifications,modifications, additions,additions, andand amendments,amendments, toto meetmeet thethe changingchanging conditionsconditions 
andand requirementsrequirements ofof thethe vastlyvastly enlargedenlarged service,service, havehave beenbeen developeddeveloped outout 
ofof thethe articlesarticles ofof 1798.1798. 

2-19.2-19. ArticlesArticles forfor thethe GovernmentGovernment ofof thethe U.U. S.S. Navy-1062.Navy-1062. TheThe ArmyArmy 
andand thethe NavyNavy areare governedgoverned byby separateseparate laws.laws. TheThe codecode ofof thethe U.U. S.S. ArmyArmy 
isis knownknown asas TheThe ArticlesArticles ofof War.War. ThereThere werewere originallyoriginally 101101 articlesarticles whichwhich 
werewere approvedapproved 1010 April,April, 1806.1806. TheThe codecode ofof thethe U.U. S.S. NavyNavy isis knownknown asas 
TheThe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe U.U. S.S. Navy,Navy, originallyoriginally TheThe ArticlesArticles 
forfor thethe BetterBetter GovernmentGovernment ofof thethe Navy.Navy. TheyThey comprisedcomprised originallyoriginally 2525 
articlesarticles (now(now 7070 articles)articles) approvedapproved 1717 July,July, 1862.1862. BothBoth ArmyArmy andand NavyNavy 
codescodes areare incorporatedincorporated inin thethe RevisedRevised Statutes.Statutes. TheThe presentpresent ArticlesArticles forfor thethe 
GovernmentGovernment ofof thethe U.U. S.S. NavyNavy areare completelycompletely setset forthforth inin AppendixAppendix AA ofof 
thisthis text.text. TheThe ArticlesArticles maymay alsoalso bebe foundfound inin ChapterChapter 11 ofof thethe U.U. S.S. NavyNavy 
Regulations,Regulations, andand inin AppendixAppendix BB ofof NavalNaval CourtsCourts andand Boards,Boards, 1937.1937. TheyThey 
contain,contain, asas previouslypreviously stated,stated, aa navalnaval penalpenal codecode andand aa scheduleschedule ofof limitalimita
tiontion ofof punishmentspunishments whichwhich maymay bebe adjudgeJadjudgeJ byby thethe variousvarious agenciesagencies 
chargedcharged withwith thethe administrationadministration ofof just:ce.just:ce. TheyThey alsoalso prescribeprescribe thethe 
tribunalstribunals authorizedauthorized toto hearhear andand determinedetermine criminalcriminal casescases arisingarising withinwithin 
thethe navalnaval service,service, thethe meansmeans andand methodsmethods byby whichwhich tribunalstribunals maymay bebe concon
vened,vened, howhow thethe proceedingsproceedings shallshall bebe conducted,conducted, whowho shallshall bebe answerableanswerable 
toto trialtrial beforebefore navalnaval tribunals,tribunals, andand thethe reviewreview thatthat shallshall bebe mademade ofof thethe 
proceedingsproceedings ofof courtscourts andand boards.boards. 

2-20.2-20. ComparisonComparison ofof presentpresent BritishBritish lawlaw withwith presentpresent ArticlesArticles forfor thethe 
GovernmentGovernment ofof thethe U.U. S.S. Navy.Navy. InIn thethe presentpresent ArticlesArticles forfor thethe GovernmentGovernment 

(( ofof thethe U.U. S.S. NavyNavy wewe findfind nono referencereference toto customcustom oror thethe ancientancient commoncommon 
lawlaw ofof thethe sea.sea. InIn thisthis connection,connection, itit isis notednoted thatthat inin keepingkeeping withwith thethe 
BritishBritish legallegal systemsystem andand thethe factfact thatthat BritishBritish commoncommon lawlaw isis unwrittenunwritten 
law,law, thethe presentpresent Ki~g'sKi~g's RegulationsRegulations andand AdmiraltyAdmiralty Instructions,Instructions, asas wellwell asas 
thethe NavalNaval DisciplineDiscipline ActsActs (corresponding(corresponding toto ArticlesArticles forfor thethe GovernmentGovernment 
ofof thethe U.U. S.S. Navy)Navy) referrefer toto customscustoms ofof thethe sea.sea. SectionSection 4444 ofof NavalNaval DisDis
ciplinecipline ActsActs statesstates thatthat personspersons shallshall bebe proceededproceeded againstagainst andand punishedpunished 
accordingaccording toto thethe lawslaws andand customscustoms usedused atat sea.sea. Again,Again, inin PartPart IIIIII ofof 
NavalNaval DisciplineDiscipline ActsActs therethere isis foundfound thethe phrase,phrase, accordingaccording toto thethe customcustom 
ofof thethe Navy.Navy. OneOne findsfinds aa generalgeneral cover-allcover-all inin thethe NavalNaval DisciplineDiscipline Acts,Acts, 
knownknown asas thethe Captain'sCaptain's Cloak:Cloak: "Every"Every personperson subjectsubject toto thethe actact whowho shallshall 
bebe guiltyguilty ofof anyany act.act. disorder.disorder. oror neglectneglect toto thethe prejudiceprejudice ofof goodgood orderorder 
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andand navalnaval disciplinediscipline notnot hereinbeforehereinbefore specified,specified, shallshall bebe dismisseddismissed fromfrom 
HisHis Majesty'sMajesty's ServiceService withwith disgrace,disgrace, oror suffersuffer suchsuch otherother punishmentpunishment asas 
isis hereinafterhereinafter mentioned."mentioned." 

2-21.2-21. Conclusion.Conclusion. ItIt isis notnot surpnsmgsurpnsmg thatthat thethe twotwo greatestgreatest naviesnavies inin thethe 
worldworld areare practicallypractically alikealike inin theirtheir organization,organization, inin thethe principlesprinciples thatthat 
animateanimate andand controlcontrol theirtheir efforts,efforts, andand inin theirtheir idealsideals ofof service.service. UntilUntil lessless 
thanthan aa centurycentury andand aa halfhalf agoago theythey hadhad aa commoncommon historyhistory andand ancestry,ancestry, 
stretchingstretching backback intointo thethe dimnessdimness ofof thethe MiddleMiddle Ages.Ages. BritonsBritons andand AmericansAmericans 
havehave constantly,constantly, thoughthough sometimessometimes unconsciously,unconsciously, absorbedabsorbed muchmuch fromfrom eacheach 
other;other; andand thethe developmentdevelopment ofof theirtheir naviesnavies hashas beenbeen inin nearlynearly allall respectsrespects 
alongalong parallelparallel lines.lines. TheThe rulesrules ofof ourour NavyNavy areare notnot aa thingthing ofof yesterdayyesterday oror 
thethe dayday before.before. TheyThey areare thethe resultresult ofof centuriescenturies ofof experienceexperience andand experiexperi
ment;ment; testedtested andand provenproven byby greatgreat heroesheroes ofof thethe sea.sea. ToTo recallrecall thatthat hehe isis 
obeyingobeying thethe samesame lawslaws thatthat RodneyRodney andand NelsonNelson andand NapierNapier obeyed;obeyed; thatthat 
hehe isis underunder thethe samesame disciplinediscipline thatthat Decatur,Decatur, Macdonough,Macdonough, Perry,Perry, Dahlgren,Dahlgren, 
Porter,Porter, Farragut,Farragut, Dewey,Dewey, andand aa hosthost ofof otherother patriotspatriots havehave honoredhonored andand 
mademade illustrious,illustrious, mustmust bebe anan inspirationinspiration toto everyevery manman inin thethe NavalNaval Service.Service. 
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3.3. SOURCESSOURCES OFOF U.U. S.S. NAVALNAVAL LAWLAW 

3-1.3-1. NecessityNecessity forfor workingworking knowledgeknowledge ofof navalnaval law.law. ItIt isis importantimportant thatthat aa 
navalnaval officerofficer havehave aa workingworking knowledgeknowledge ofof navalnaval law.law. InIn varyingvarying degree,degree, 
dependingdepending uponupon hishis rankrank andand position,position, anan officerofficer may,may, byby virtuevirtue ofof thethe 
legallegal authorityauthority whichwhich goesgoes withwith hishis commissioncommission andand hishis orders,orders, makemake cercer
taintain lawslaws himselfhimself byby issuingissuing regulations,regulations, instructions,instructions, andand ordersorders toto bebe 
obeyedobeyed byby thosethose underunder hishis authority.authority. HeHe playsplays anan importantimportant partpart inin thethe 
enforcementenforcement ofof navalnaval lawlaw byby participatingparticipating inin thethe functionsfunctions ofof thethe variousvarious 
courtscourts andand boardsboards whichwhich areare convenedconvened toto investigateinvestigate offensesoffenses oror toto punishpunish 
offenders.offenders. ForFor example,example, asas aa membermember ofof aa courtcourt ofof inquiryinquiry oror aa boardboard ofof 
investigation,investigation, hehe maymay actact inin aa capacitycapacity comparablecomparable toto thatthat ofof aa membermember 
ofof aa grandgrand juryjury inin civilcivil procedure;procedure; asas aa judgejudge advocateadvocate oror recorder,recorder, hehe 
willwill actact asas aa prosecutingprosecuting attorney;attorney; asas aa defensedefense counsel,counsel, hehe maymay aidaid anan 
accusedaccused personperson inin thethe preparationpreparation andand presentationpresentation ofof hishis casecase beforebefore thethe 
court.court. AsAs aa membermember ofof aa court-martialcourt-martial hehe willwill actact inin aa dualdual capacitycapacity ofof 
judgejudge andand juror.juror. AsAs aa conveningconvening oror reviewingreviewing authorityauthority hehe willwill reviewreview 
casescases submittedsubmitted toto himhim muchmuch asas aa courtcourt ofof reviewreview oror appealappeal inin civilcivil cases.cases. 
IfIf officersofficers lacklack familiarityfamiliarity withwith navalnaval lawlaw oror areare notnot properlyproperly vigorousvigorous inin 
enforcingenforcing it,it, disciplinediscipline willwill suffer,suffer, sincesince navalnaval lawslaws areare designeddesigned toto enableenable 
aa largelarge numbernumber ofof menmen toto livelive andand workwork efficientlyefficiently andand inin harmonyharmony withwith 
eacheach otherother asas aa separateseparate community.community. 

ItIt isis hardlyhardly toto bebe expectedexpected thatthat allall officersofficers andand menmen willwill havehave aa comcom
pleteplete knowledgeknowledge ofof navalnaval lawlaw inin allall itsits ramifications,ramifications, ItIt is,is, however,however, 
importantimportant thatthat officersofficers shouldshould havehave aa goodgood knowledgeknowledge ofof thethe sourcessources ofof 
navalnaval lawlaw andand knowknow wherewhere specificspecific pointspoints maymay bebe found.found. 

3-2.3-2. KnowledgeKnowledge ofof NavyNavy RegulationsRegulations andand generalgeneral ordersorders presumed.presumed. EachEach 

officerofficer andand enlistedenlisted manman isis presumedpresumed toto havehave knowledgeknowledge ofof thethe contentscontents ofof 
NavyNavy RegulationsRegulations andand GeneralGeneral Orders;Orders; andand althoughalthough ignoranceignorance ofof themthem 
maymay bebe consideredconsidered asas anan extenuatingextenuating circumstance,circumstance, itit doesdoes notnot excuseexcuse oneone 
guiltyguilty ofof anan infractioninfraction thereof,thereof, nornor relieverelieve himhim fromfrom thethe consequencesconsequences ofof 
hishis acts.acts. 

3-3.3-3. MilitaryMilitary law.law. AlthoughAlthough inin thethe strictstrict sensesense militarymilitary lawlaw isis consideredconsidered 
asas thethe specificspecific bodybody ofof lawlaw governinggoverning thethe ArmyArmy asas aa separateseparate community,community, 
inin thethe broadbroad sensesense itit comprisescomprises thethe wholewhole bodybody ofof lawlaw whichwhich governsgoverns thethe 
Army,Army, Navy,Navy, MarineMarine Corps,Corps, CoastCoast Guard,Guard, andand anyany otherother organizationorganization underunder 
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militarymilitary disciplinediscipline andand formingforming aa partpart ofof thethe militarymilitary establishmentestablishment ofof thethe 
UnitedUnited States.States. TheThe factfact thatthat thesethese organizationsorganizations areare eacheach governedgoverned byby aa 
somewhatsomewhat differentdifferent code,code, andand thatthat thethe jurisdictionjurisdiction eacheach exertsexerts doesdoes not,not, 
inin general,general, extendextend beyondbeyond itsits ownown organization,organization, inin nono sensesense affectsaffects thethe 
factfact thatthat allall areare equallyequally governedgoverned andand administeredadministered underunder militarymilitary law.law. 
MilitaryMilitary lawlaw thusthus governsgoverns thethe NavyNavy asas wellwell asas thethe Army,Army, butbut whilewhile thethe 
governmentgovernment ofof thethe latterlatter isis basedbased uponupon thethe ArticlesArticles ofof War,War, thatthat ofof thethe 
formerformer isis basedbased uponupon thethe ArticlesArticles foorfoor thethe GovernmentGovernment ofof thethe Navy.Navy. 

3-4.3-4. NavalNaval law.law. TheThe termterm navalnaval lawlaw isis usedused toto referrefer to,to, andand distinguish,distinguish, 
thethe navalnaval code,code, courts,courts, andand lawslaws fromfrom thethe broadbroad termterm militarymilitary law.law. ItIt isis 
thatthat branchbranch ofof militarymilitary lawlaw whichwhich specificallyspecifically governsgoverns thethe NavyNavy asas aa 
separateseparate community;community; or,or, moremore precisely,precisely, itit isis thethe bodybody ofof rulesrules prescribedprescribed 
byby competentcompetent authorityauthority forfor thethe governmentgovernment andand regulationregulation ofof thethe navalnaval 
forces.forces. 

NavalNaval lawlaw isis chieflychiefly statutory,statutory, butbut regulationsregulations andand ordersorders issuedissued byby 
thethe PresidentPresident andand customscustoms generallygenerally applicableapplicable toto militarymilitary lawlaw areare alsoalso 
givengiven thethe forceforce andand effecteffect ofof lawlaw wherewhere theythey dodo notnot conflictconflict withwith statutorystatutory 
rules.rules. TheThe civilcivil courtscourts oror authoritiesauthorities havehave nono powerpower toto interfereinterfere withwith thethe 
functioningfunctioning ofof militarymilitary courts,courts, butbut thosethose amenableamenable toto militarymilitary lawlaw dodo notnot 
therebythereby becomebecome freedfreed fromfrom theirtheir civilcivil obligations.obligations. AnyAny violationsviolations ofof thethe 
civilcivil rightsrights ofof thethe civiliancivilian population,population, oror anyany actact amountingamounting toto aa crimecrime 
accordingaccording toto thethe locallocal criminalcriminal law,law, isis cognizablecognizable inin thethe ordinaryordinary civilcivil 
andand criminalcriminal courts.courts. ArrestsArrests forfor suchsuch offensesoffenses ordinarilyordinarily cannotcannot bebe mademade 
withinwithin thethe confinesconfines underunder controlcontrol ofof navalnaval authorities,authorities, butbut ifif thethe offenderoffender 
isis arrestedarrested outsideoutside suchsuch territory,territory, oror isis surrenderedsurrendered forfor trialtrial byby thethe navalnaval 
authorities,authorities, hehe maymay bebe triedtried likelike anyany otherother citizen.citizen. MilitaryMilitary courtscourts areare 
calledcalled courts-martial.courts-martial. ProcedureProcedure inin thesethese courtscourts isis unlikeunlike thatthat ofof thethe civilcivil 
oror criminalcriminal courts,courts, beingbeing generallygenerally freefree fromfrom thethe restrictionsrestrictions imposedimposed uponupon 
thethe civiliancivilian courts.courts. 

3-5.3-5. NavalNaval courts-martial.courts-martial. NavalNaval courts-martialcourts-martial areare thethe tribunalstribunals byby meansmeans 
ofof whichwhich navalnaval lawlaw isis administered.administered. TheyThey areare courtscourts convened,convened, pursuantpursuant 
toto navalnaval law,law, forfor thethe adjudicationadjudication ofof offensesoffenses againstagainst thethe navalnaval code.code. NavalNaval 
courts-martialcourts-martial areare establishedestablished byby virtuevirtue ofof thethe authorityauthority conferredconferred byby thethe 
ConstitutionConstitution onon CongressCongress toto makemake rulesrules forfor thethe governmentgovernment andand regulationregulation 
ofof thethe navalnaval forces.forces. NavalNaval courts-martial,courts-martial, althoughalthough sanctionedsanctioned byby thethe ConCon
stitution,stitution, areare notnot aa partpart ofof thethe judiciaryjudiciary ofof thethe UnitedUnited States.States. TheyThey areare notnot 
thethe inferiorinferior courtscourts whichwhich CongressCongress maymay fromfrom timetime toto timetime ordainordain andand estabestab
lishlish underunder thethe authorityauthority ofof ArticleArticle IIIIII ofof thethe Constitution.Constitution. TheThe SupremeSupreme 
Court,Court, inin discussingdiscussing thisthis matter,matter, said:said: "These"These provisionsprovisions showshow thatthat CongressCongress 
hadhad thethe powerpower toto provideprovide forfor thethe trialtrial andand punishmentpunishment ofof militarymilitary andand 
navalnaval offensesoffenses inin thethe mannermanner thenthen andand nownow practicedpracticed byby civilizedcivilized nations;nations; 
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andand thatthat thethe powerpower toto dodo soso isis givengiven withoutwithout anyany connectionconnection betweenbetween itit andand 
thethe 3d3d ArticleArticle ofof thethe ConstitutionConstitution definingdefining thethe judicialjudicial powerpower ofof thethe 
UnitedUnited States;States; indeed,indeed, thatthat thethe twotwo powerspowers areare entirelyentirely independentindependent ofof 
eacheach other."other." 

AnAn analogyanalogy maymay bebe drawndrawn betweenbetween ourour courts-martial,courts-martial, establishedestablished 
underunder thethe powerpower ofof CongressCongress toto makemake rulesrules andand regulationsregulations forfor thethe governgovern
mentment ofof thethe navalnaval forces,forces, andand thethe so-calledso-called legislativelegislative courts.courts. SomeSome ofof thethe 
moremore importantimportant ofof thethe latterlatter classclass are:are: (1)(1) thethe CourtCourt ofof ClaimsClaims establishedestablished 
underunder thethe powerpower toto paypay thethe debtsdebts ofof thethe UnitedUnited States;States; (2)(2) thethe CourtCourt ofof 
CustomsCustoms bndbnd PatentPatent AppealsAppeals createdcreated underunder thethe powerpower toto laylay andand collectcollect 
taxestaxes onon importsimports andand thethe powerpower toto regulateregulate patents;patents; (3(3 )) TerritorialTerritorial CourtsCourts 
establishedestablished underunder thethe powerpower ofof CongressCongress toto governgovern thethe Territories.Territories. 

JudicialJudicial safeguards.safeguards. NotNot allall thethe judicialjudicial safeguardssafeguards foundfound inin thethe BillBill 
ofof RightsRights suchsuch asas trialtrial byby jury,jury, thethe requirementrequirement forfor aa chargecharge byby indictmentindictment 
oror presentment,presentment, etc.,etc., areare rightsrights givengiven byby thethe ConstitutionConstitution toto personspersons triabletriable 
byby thesethese legislativelegislative courtscourts oror navalnaval tribunals.tribunals. OnlyOnly individualsindividuals onon trialtrial 
beforebefore FederalFederal courtscourts establishedestablished underunder thethe judiciaryjudiciary power,power, thethe so-calledso-called 
constitutionalconstitutional courts,courts, mustmust bebe accordedaccorded suchsuch rights.rights. However,However, byby law,law, reguregu
lation,lation, oror departmentaldepartmental rulingruling manymany ofof thethe judicialjudicial safeguardssafeguards thatthat thethe 
ConstitutionConstitution expresslyexpressly requiredrequired forfor defendantsdefendants triabletriable inin thethe constituconstitu
tionaltional courtscourts havehave beenbeen extendedextended toto defendantsdefendants triabletriable inin thethe navalnaval 
tribunals.tribunals. RightsRights thusthus extendedextended mustmust bebe observed,observed, andand failurefailure toto dodo soso isis 
consideredconsidered toto bebe aa denialdenial ofof duedue processprocess ofof lawlaw guaranteedguaranteed byby thethe FifthFifth 
AmendmentAmendment toto thethe Constitution.Constitution. SuchSuch rightsrights includeinclude thethe rightright ofof anan accusedaccused 
toto counsel,counsel, toto bebe informedinformed ofof thethe chargescharges againstagainst him,him, toto bebe confrontedconfronted 
withwith thethe witnesseswitnesses againstagainst him,him, toto bebe presentpresent atat thethe trial;trial; andand thethe guaranteeguarantee 
againstagainst self-incrimination.self-incrimination. AllAll thethe constitutionalconstitutional safeguardssafeguards areare notnot propro
videdvided for,for, andand somesome thatthat havehave beenbeen providedprovided forfor areare differentdifferent fromfrom thosethose 
requiredrequired byby duedue processprocess inin constitutionalconstitutional courts.courts. TheThe safeguardssafeguards enactedenacted 
vary,vary, dependingdepending onon thethe typetype ofof court,court, andand somesome ofof thosethose requiredrequired inin aa 
navalnaval tribunaltribunal areare notnot foundfound inin anyany otherother court.court. 

EffectEffect ofof navalnaval status.status. ItIt cancan thusthus bebe seenseen thatthat onon enteringentering thethe navalnaval 
serviceservice aa personperson changeschanges hishis legallegal status.status. InIn effect,effect, hehe becomesbecomes subjectsubject toto aa 
differentdifferent legallegal system.system. TheThe courtscourts areare different,different, thethe methodmethod ofof trialtrial isis 
different,different, thethe lawlaw whichwhich governsgoverns himhim isis different.different. HeHe losesloses certaincertain constituconstitu
tionaltional rightsrights butbut gainsgains others.others. ForFor instance,instance, ifif aa personperson whowho isis notnot inin thethe 
navalnaval forcesforces commitscommits aa FederalFederal crime,crime, thethe FifthFifth AmendmentAmendment givesgives thethe 
constitutionalconstitutional rightright toto aa speedyspeedy andand publicpublic trialtrial byby anan impartialimpartial juryjury inin 
aa FederalFederal civilcivil court.court. IfIf suchsuch anan offenderoffender bebe aa membermember ofof thethe navalnaval forces,forces, 
however,however, andand thethe properproper governmentalgovernmental agencyagency wisheswishes toto denydeny himhim suchsuch 
aa trialtrial hehe isis triedtried byby aa navalnaval court-martial,court-martial, andand insteadinstead hehe couldcould notnot sucsuc
cessfullycessfully demanddemand thethe juryjury trialtrial guaranteedguaranteed byby thethe FifthFifth Amendment.Amendment. InIn 
thethe latterlatter casecase CongressCongress prescribesprescribes thethe safeguardssafeguards andand procedureprocedure forfor aa fairfair 
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trialtrial beforebefore aa navalnaval tribunal.tribunal. SuchSuch aa procedureprocedure constitutesconstitutes duedue processprocess ofof 
lawlaw asas toto thatthat navalnaval defendant,defendant, althoughalthough itit maymay differdiffer fromfrom duedue processprocess 
.which.which mustmust bebe affordedafforded toto oneone inin aa civiliancivilian status.status. 

NatureNature ofof thethe navalnaval tribunal.tribunal. StrictlyStrictly speaking,speaking, aa navalnaval court·martialcourt·martial 
isis notnot aa courtcourt inin thethe fullfull sensesense ofof thethe term.term. ItIt isis simplysimply anan instrumentalityinstrumentality 
ofof thethe executiveexecutive powerpower ofof thethe PresidentPresident forfor thethe enforcementenforcement ofof disciplinediscipline 
inin thethe navalnaval forces.forces. InIn thisthis regard,regard, aa navalnaval court-martialcourt-martial merelymerely actsacts forfor 
thethe PresidentPresident oror navalnaval commandercommander who,who, underunder thethe ArticlesArticles forfor thethe Govern·Govern· 
mentment ofof thethe Navy,Navy, isis empoweredempowered toto conveneconvene itit andand referrefer casescases toto it.it. SuchSuch 
anan officerofficer isis calledcalled aa convening,convening, oror reviewing,reviewing, authority.authority. Normally,Normally, afterafter 
reference,reference, hehe retainsretains thethe discretiondiscretion toto quashquash thethe charges;charges; oror afterafter thethe court·court· 
martialmartial hashas reachedreached aa findingfinding andand sentence,sentence, exceptexcept inin thethe casecase ofof anan 
acquittal,acquittal, toto disapprovedisapprove eithereither thethe findingfinding oror sentencesentence oror both,both, inin wholewhole oror 
inin part.part. IfIf hehe doesdoes notnot disapprove,disapprove, hehe maymay mitigate,mitigate, remit,remit, oror suspendsuspend aa 
sentence.sentence. InIn otherother words,words, thethe conveningconvening authorityauthority isis notnot bound,bound, exceptexcept inin 
 
thethe casecase ofof anan acquittal,acquittal, byby thethe decisiondecision ofof thethe court-martialcourt-martial hehe appoints.appoints. 
HeHe isis authorizedauthorized toto taketake thethe typetype ofof actionaction whichwhich hehe believesbelieves willwill promotepromote 
thethe disciplinediscipline and,and, therefore,therefore, thethe militarymilitary efficiencyefficiency inin hishis command.command. Thus,Thus, 
thethe generalgeneral rulerule isis statedstated thatthat thethe findingfinding andand sentencesentence ofof aa court-martialcourt-martial areare
 
 
nevernever finalfinal untiluntil approvedapproved byby thethe properproper reviewingreviewing authority,authority, exceptexcept inin 
thethe casecase ofof anan acquittal.acquittal. 

EffectEffect ofof court-martialcourt-martial decisions.decisions. EvenEven thoughthough aa navalnaval court-martialcourt-martial 
inin aa certaincertain phasephase isis merelymerely anan instrumentalityinstrumentality ofof thethe executiveexecutive powerpower andand 
inin anotheranother aspectaspect isis analogousanalogous toto aa legislativelegislative court,court, itit isis aa lawfullawful tribunaltribunal 
withwith authorityauthority toto determinedetermine anyany casecase overover whichwhich itit hashas jurisdiction;jurisdiction; andand isis 
thethe onlyonly andand highesthighest courtcourt byby whichwhich aa navalnaval offenseoffense maymay bebe punished.punished. 
ItsIts proceedingsproceedings areare openopen toto reviewreview byby onlyonly oneone civilcivil tribunal,tribunal, thethe Fe,JeralFe,Jeral 
civilcivil court,court, andand thenthen onlyonly forfor thethe purposepurpose ofof determiningdetermining whetherwhether thethe navalnaval 
court·martialcourt·martial waswas properlyproperly appointedappointed andand constituted,constituted, whetherwhether itit hadhad 
jurisdictionjurisdiction ofof thethe personperson andand subjectsubject matter,matter, andand whether,whether, thoughthough havinghaving 
suchsuch jurisdiction,jurisdiction, itit hadhad excee'dedexcee'ded itsits powerpower inin thethe sentencesentence pronounced.pronounced. SoSo 
farfar asas itit isis aa courtcourt atat all,all, itit isis bound,bound, likelike anyany court,court, byby thethe fundamentalfundamental 
principlesprinciples ofof lawlaw andand thethe establishedestablished rulesrules ofof evidence,evidence, 

3-6.3-6. GeneralGeneral sourcessources ofof navalnaval law.law. VeryVery generally,generally, therethere areare twotwo sourcessources 
ofof navalnaval law:law: (1)(1) writtenwritten sources,sources, andand (2)(2) unwrittenunwritten sources,sources, 

TheThe sourcessources ofof writtenwritten navalnaval lawlaw are:are: 

1.1. TheThe ConstitutionConstitution ofof thethe UnitedUnited States.States. 
2.2.	 StatutoryStatutory 	enactmentsenactments 	includingincluding TheThe ArticlesArticles forfor thethe GOlwrn·GOlwrn· 

mentment ofof thethe Navy.Navy. 
3.3. NavyNavy Regulations.Regulations. 
4.4.	 	 OrdersOrders 	andand instructionsinstructions includingincluding NavalNaval CourtsCourts andand Boards.Boards. 

1937.1937. 
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TheThe sourcessources ofof unwrittenunwritten navalnaval lawlaw are:are: 

1.1. DecisionsDecisions ofof thethe courts.courts. 

2.2. 	 DecisionsDecisions ofof thethe PresidentPresident andand thethe SecretarySecretary ofof thethe NavyNavy andand 
thethe opinionsopinions ofof thethe AttorneyAttorney GeneralGeneral andand thethe JudgeJudge AdvoAdvo

catecate GeneralGeneral ofof thethe Navy.Navy. 

3.3. Court·Court·martialmartial orders.orders. 

4.4. CustomsCustoms andand usagesusages ofof thethe service.service. 

3-7.3-7. TheThe ConstitutionConstitution ofof thethe UnitedUnited States.States. Historically,Historically, muchmuch ofof ourour navalnaval 
lawlaw existedexisted beforebefore thethe adoptionadoption ofof thethe ConstitutionConstitution oror thethe formationformation ofof 
thethe UnitedUnited States.States. WithWith thethe Constitution,Constitution, however,however, allall ourour publicpublic lawlaw beganbegan 
eithereither toto existexist oror toto operateoperate anew,anew, andand thisthis instrument,instrument, therefore,therefore, isis generallygenerally 
referredreferred toto asas thethe sourcesource ofof thethe militarymilitary lawlaw ofof thethe UnitedUnited States.States. TheThe 
provisionsprovisions ofof thethe ConstitutionConstitution whichwhich maymay bebe regardedregarded asas thethe sourcesource oror 
sanctionsanction of,of, oror authorityauthority for,for, ourour existingexisting navalnaval lawlaw maymay bebe divideddivided intointo 
twotwo broadbroad categories:categories: (l)(l) provisionsprovisions ofof CongressionalCongressional empowerment,empowerment, andand 

(2)(2) provisionsprovisions ofof executiveexecutive empowerment.empowerment. 

ProvisionsProvisions ofof CongressionalCongressional empowerment.empowerment. CongressCongress isis empowered:empowered: 

1.1. ToTo definedefine andand punishpunish ...... offensesoffenses againstagainst thethe lawlaw ofof nations.nations. 

2.2.	 	 ToTo declaredeclare war,war, 	grantgrant lettersletters ofof marquemarque andand reprisal;reprisal; andand makemake 
rulesrules concerningconcerning capturescaptures onon landland andand water.water. 

3.3. ToTo raiseraise andand supportsupport armies.armies. 

4.4. ToTo provideprovide andand maintainmaintain aa Navy.Navy. 

5.5.	 	 ToTo makemake rulesrules forfor thethe governmentgovernment andand regulationregulation ofof thethe landland andand 

navalnaval forces.forces. 

6.6.	 	 ToTo provideprovide forfor callingcalling forthforth thethe militiamilitia toto executeexecute thethe lawslaws ofof thethe 
Union,Union, suppresssuppress insurrectioninsurrection andand repelrepel invasions.invasions. 

7. provideprovide forfor organizing,organizing, armingarming andand discipliningdisciplining thethe militia,militia,7.	 	ToTo 
andand forfor governinggoverning suchsuch partpart ofof themthem asas maymay bebe employedemployed inin 

thethe serviceservice ofof thethe UnitedUnited States.States. 

8,8,	 	ToTo makemake allall lawslaws whichwhich shallshall bebe necessarynecessary andand properproper forfor carrycarry
inging intointo executionexecution thethe foregoingforegoing powers,powers, andand allall otherother powerspowers 
vestedvested byby thisthis ConstitutionConstitution inin thethe governmentgovernment ofof thethe UnitedUnited 
StatesStates oror inin anyany departmentdepartment oror officerofficer thereof.thereof. 

ProvisionsProvisions ofof executiveexecutive empowerment.empowerment. TheThe President,President, asas thethe executive'executive' 
power,power, isis constitutedconstituted Commander.in-ChiefCommander.in-Chief ofof thethe ArmyArmy andand NavyNavy ofof thethe 
UnitedUnited States,States, andand ofof thethe militiamilitia ofof thethe severalseveral statesstates whenwhen calledcalled intointo thethe 
actualactual serviceservice ofof thethe UnitedUnited States.States. HeHe isis empoweredempowered toto appoint,appoint, andand isis 
requiredrequired toto commission,commission, thethe officersofficers ofof thethe Navy,Navy, etc.;etc.; andand itit isis mademade hishis 
dutyduty toto taketake carecare thatthat thethe lawslaws bebe faithfullyfaithfully executed.executed. 
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3-8.3-8. StatutoryStatutory enactments.enactments. InIn accordanceaccordance withwith thethe powerpower ofof CongressCongress toto 
makemake rulesrules forfor thethe governmentgovernment andand regulationregulation ofof thethe landland andand navalnaval forces,forces, 
itit hashas enactedenacted variousvarious statutesstatutes concerningconcerning thethe Navy.Navy. TheThe mostmost importantimportant 
ofof thesethese enactmentsenactments isis thethe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe U.U. S.S. Navy.Navy. 
TheThe articlesarticles appearappear inin AppendixAppendix AA ofof thisthis text;text; inin ChapterChapter 11 ofof NavyNavy 
Regulations,Regulations, andand inin AppendixAppendix BB ofof NavalNaval CourtsCourts andand Boards,Boards, 1937.1937. HowHow
ever,ever, therethere areare manymany importantimportant statutorystatutory provisionsprovisions respectingrespecting thethe adminisadminis
trationtration ofof thethe NavyNavy which'which'areare notnot embracedembraced inin thesethese articlesarticles butbut areare toto bebe 
foundfound inin thethe RevisedRevised StatutesStatutes andand inin thethe volumesvolumes ofof thethe StatutesStatutes atat Large;Large; 
thethe formerformer beingbeing aa codificationcodification ofof thethe lawslaws ofof thethe UnitedUnited StatesStates whichwhich werewere 
inin existenceexistence priorprior toto DecemberDecember 1,1, 1873,1873, andand thethe latterlatter containingcontaining statutesstatutes 
subsequentlysubsequently enacted.enacted. TheThe codecode ofof thethe lawslaws ofof thethe UnitedUnited StatesStates (U.(U. S.S. 
Code)Code) containscontains aa codificationcodification ofof anan thethe generalgeneral andand permanentpermanent lawslaws ofof 
thethe UnitedUnited StatesStates inin forceforce onon thethe datedate ofof itsits enactment.enactment. TheThe statutesstatutes relatingrelating 
toto thethe NavyNavy areare collectedcollected inin aa departmentaldepartmental publicationpublication entitledentitled LawsLaws 
RelatingRelating toto thethe Navy,Navy, Annotated.Annotated. 

3-9.3-9. NavyNavy Regulations.Regulations. TheThe authorityauthority forfor NavyNavy RegulationsRegulations isis toto bebe 
sought,sought, primarily,primarily, inin thethe distinctivedistinctive functionsfunctions ofof thethe PresidentPresident asas ComCom
mander-in-Chiefmander-in-Chief andand asas thethe executiveexecutive headhead ofof thethe government.government. HisHis functionfunction 
asas Commander-in-ChiefCommander-in-Chief authorizesauthorizes himhim toto issue,issue, personallypersonally oror throughthrough 
hishis militarymilitary subordinates,subordinates, suchsuch ordersorders andand directionsdirections asas areare necessarynecessary andand 
properproper toto insureinsure orderorder andand disciplinediscipline inin thethe Navy.Navy. HisHis functionfunction asas executiveexecutive 
empowersempowers him,him, personallypersonally oror throughthrough thethe SecretarySecretary ofof thethe Navy,Navy, toto prepre
scribescribe rules,rules, wherewhere requisite,requisite, forfor thethe duedue executionexecution ofof thethe statutesstatutes relatingrelating 
toto thethe navalnaval establishment.establishment. InIn navalnaval mattersmatters thethe PresidentPresident speaksspeaks andand 
actsacts throughthrough thethe SecretarySecretary ofof thethe Navy,Navy, andand regulationsregulations issuedissued byby thethe 
latterlatter are,are, inin legallegal contemplation,contemplation, thethe regulationsregulations ofof thethe President.President. InIn 
somesome instancesinstances thethe PresidentPresident expresslyexpressly approves;approves; inin othersothers hishis approvalapproval 
isis implied;implied; butbut thethe legallegal effecteffect isis thethe same,same, allall regulationsregulations promulgatedpromulgated 
byby thethe SecretarySecretary ofof thethe NavyNavy beingbeing equallyequally bindingbinding andand havinghaving thethe fullfull 
forceforce andand effecteffect ofof lawlaw whetherwhether oror notnot expresslyexpressly approvedapproved byby thethe President.President. 

3-10.3-10. OrdersOrders andand instructions.instructions. InIn additionaddition toto NavyNavy Regulations,Regulations, therethere areare 
otherother regulationsregulations andand instructionsinstructions issuedissued byby thethe SecretarySecretary ofof thethe NavyNavy forfor 
thethe informationinformation andand guidanceguidance ofof personspersons inin thethe navalnaval establishment,establishment, andand 
whichwhich havehave fullfull forceforce andand effecteffect asas regulationsregulations onon allall suchsuch persons.persons. AmongAmong 
thesethese areare NavalNaval CourtsCourts andand Boards,Boards, 1937,1937, generalgeneral orders,orders, uniformuniform regularegula
tions,tions, signalsignal andand drilldrill books,books, manualsmanuals ofof thethe separateseparate bureausbureaus ofof thethe NavyNavy 
Department,Department, andand otherother similarsimilar publications.publications. InIn oneone contextcontext thethe descriptiondescription 
ofof regulationsregulations scarcelyscarcely differsdiffers fromfrom ordersorders exceptexcept thatthat theythey areare ofof aa moremore 
permanentpermanent character.character. OftenOften originatedoriginated merelymerely asas orders,orders, theythey havehave becomebecome 
regulationsregulations byby beingbeing incorporatedincorporated asas suchsuch inin authorizedauthorized publications.publications. InIn aa 
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strictstrict contextcontext regulationsregulations areare consideredconsidered asas beingbeing especiallyespecially inin aidaid oror com·com· 
plementplement ofof statutes.statutes. 

NavalNaval CourtsCourts andand Boards,Boards, 19371937 coverscovers thethe operationoperation ofof thethe court·court· 
martialmartial system,system, dealsdeals fullyfully withwith thethe variousvarious crimescrimes andand offenses,offenses, thethe evievi
dencedence whichwhich cancan bebe usedused toto proveprove them,them, andand thethe sentencessentences whichwhich cancan bebe 
imposed.imposed. TheThe originaloriginal texttext asas wellwell asas thethe changeschanges theretothereto werewere issuedissued byby 
thethe SecretarySecretary ofof thethe NavyNavy withwith thethe expressexpress approvalapproval ofof thethe PresidentPresident ofof thethe 
UnitedUnited States,States, andand withwith thethe followingfollowing statementstatement ofof promulgation:promulgation: "Naval"Naval 
CourtsCourts andand Boards,Boards, 1937,1937, isis issuedissued forfor thethe governmentgovernment ofof allall personspersons 
attachedattached toto thethe navalnaval service.service. ItIt isis herebyhereby requiredrequired andand directeddirected thatthat allall 
officersofficers andand otherother personspersons belongingbelonging toto thethe Navy,Navy, soso farfar asas thethe dutiesduties ofof 
eacheach areare concerned,concerned, ~ake~ake themselvesthemselves acquaintedacquainted with,with, observe,observe, andand complycomply 
withwith thethe provisionsprovisions containedcontained herein."herein." 

AnotherAnother volumevolume thatthat shouldshould bebe anan invaluableinvaluable referencereference sourcesource forfor thethe 
NavyNavy andand whichwhich wellwell deservesdeserves aa placeplace onon thethe referencereference shelfshelf isis thethe NavyNavy 
DepartmentDepartment Bulletin.Bulletin. ItsIts purposepurpose isis toto includeinclude allall unclassifiedunclassified andand restrictedrestricted 
circularcircular lettersletters andand Alnavs.Alnavs. ThirThir volumevolume supersedessupersedes allall semi.monthlysemi.monthly reoreo 
strictedstricted issuesissues ofof thethe Bulletin.Bulletin. 

3-11.3-11. DecisionsDecisions ofof thethe courts.courts. TheThe decisiondecision ofof aa courtcourt whichwhich establishesestablishes oror 
declaresdeclares aa rulerule ofof lawlaw maymay bebe reducedreduced toto writingwriting andand publishedpublished inin thethe 
reports;reports; butbut thisthis reportreport isis notnot thethe law.law. ItIt isis merelymerely evidenceevidence ofof thethe law.law. 
ItIt isis onlyonly aa writtenwritten accountaccount ofof oneone applicationapplication ofof aa legallegal principle,principle, whichwhich 
principle,principle, inin thethe theorytheory {)f{)f thethe commoncommon law,law, isis stillstill unwritten.unwritten. ThisThis appliesapplies 
asas wellwell toto thethe decisionsdecisions ofof executiveexecutive authorities,authorities, opinionsopinions ofof lawlaw officersofficers ofof 
thethe Government,Government, andand court-martialcourt-martial orders.orders. 

TheThe ConstitutionConstitution providesprovides forfor aa judicialjudicial branchbranch ofof ourour GovernmentGovernment 
forfor thethe purposepurpose ofof interpretinginterpreting thethe laws.laws. ThisThis functionfunction isis exercisedexercised byby 
meansmeans ofof thethe FederalFederal courtscourts beforebefore whichwhich doubtfuldoubtful questionsquestions ofof lawlaw arisingarising 
underunder thethe FederalFederal GovernmentGovernment areare broughtbrought forfor decision.decision. OfOf these,these, thethe 
SupremeSupreme CourtCourt ranksranks firstfirst inin pointpoint ofof authority;authority; butbut thethe decisiondecision ofof anan 
inferiorinferior FederalFederal court,court, whilewhile notnot equalequal inin weightweight toto thatthat ofof thethe SupremeSupreme 
Court,Court, isis nonenone thethe lessless authoritativeauthoritative inin thethe absenceabsence ofof aa reversalreversal byby aa 
superiorsuperior tribunal.tribunal. Accordingly,Accordingly, whenwhen aa lawlaw relatingrelating toto thethe NavyNavy hashas beenbeen 
authoritativelyauthoritatively interpretedinterpreted byby thethe properproper courts,courts, suchsuch interpretationinterpretation be·be· 
comescomes inin effecteffect aa partpart ofof thethe lawlaw asas fullyfully asas thoughthough itit hadhad beenbeen specificallyspecifically 
writtenwritten thereintherein byby Congress.Congress. DecisionsDecisions ofof StateState courtscourts alsoalso frequentlyfrequently 
relaterelate toto thethe interpretationinterpretation ofof lawslaws affectingaffecting thethe Navy,Navy, butbut suchsuch decisionsdecisions 
areare notnot controllingcontrolling onon thethe FederalFederal GovernmentGovernment andand areare merelymerely instructive.instructive. 

3-12.3-12. DecisionsDecisions andand opinions.opinions. CloselyClosely relatedrelated toto thethe decisionsdecisions ofof courtscourts inin 
pointpoint ofof authorityauthority areare thethe decisionsdecisions ofof thethe PresidentPresident andand thethe SecretarySecretary ofof 
thethe Navy.Navy. UnderUnder thisthis classificationclassification fallfall alsoalso thethe opinionsopinions ofof thethe AttorneyAttorney 
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General,General, thethe chiefchief legallegal adviseradviser ofof thethe executiveexecutive branchbranch ofof thethe GovernGovern
ment,ment, andand ofof thethe JudgeJudge AdvocateAdvocate GeneralGeneral ofof thethe Navy.Navy. WhileWhile thethe NavyNavy 
DepartmentDepartment isis boundbound byby interpretationsinterpretations placedplaced onon statutesstatutes byby thethe FederalFederal 
courts,courts, thisthis limitationlimitation doesdoes notnot restrictrestrict thethe departmentdepartment inin makingmaking authoriauthori
tativetative decisionsdecisions onon mattersmatters comingcoming withinwithin itsits jurisdictionjurisdiction notnot governedgoverned byby 
statute.statute. NoNo statutestatute layslays downdown thethe rulesrules ofof evidenceevidence toto governgovern navalnaval courts.courts. 
martialmartial andand thethe decisionsdecisions ofof thethe departmentdepartment onon suchsuch aa questionquestion areare thethe 
highesthighest authorityauthority forfor aa navalnaval court-martialcourt-martial toto follow.follow. 

DistinctionDistinction betweenbetween decisionsdecisions andand opinions.opinions. WhenWhen thethe AttorneyAttorney GenGen

eraleral oror thethe JudgeJudge AdvocateAdvocate GeneralGeneral rendersrenders anan opinion,opinion, hehe statesstates hishis infer.infer. 
enceence oror conclusionconclusion ofof what,what, inin contemplationcontemplation ofof law,law, wouldwould oror shouldshould followfollow 
fromfrom aa givengiven statestate ofof facts;facts; andand wherewhere anan opinionopinion ofof thethe AttorneyAttorney GeneralGeneral 
oror JudgeJudge AdvocateAdvocate GeneralGeneral isis received,received, itit maymay bebe followed,followed, oror not,not, inin thethe 
judgmentjudgment ofof thethe personperson whosewhose dutyduty itit isis toto actact inin thethe premises.premises. AA decision,decision, 
however,however, isis aa ruling,ruling, oror command,command, thatthat certaincertain thingsthings shallshall followfollow fromfrom aa 
givengiven statestate ofof facts,facts, andand departmentaldepartmental decisionsdecisions areare mademade byby thethe headhead ofof 
thethe Department.Department. WhereWhere aa decisiondecision hashas beenbeen renderedrendered inin anyany casecase byby thethe 
SecretarySecretary ofof thethe Navy,Navy, itit isis anan authoritativeauthoritative ruling,ruling, oror instruction,instruction, whichwhich 
hashas allall thethe forceforce andand effecteffect ofof anan orderorder oror command.command. AsAs withwith aa courtcourt 
decision,decision, anan opinionopinion oror statementstatement ofof thethe reasonsreasons whichwhich influencedinfluenced thethe headhead 
ofof thethe DepartmentDepartment inin arrivingarriving atat hishis conclusionsconclusions andand whichwhich influencedinfluenced himhim 
inin renderingrendering hishis decisiondecision maymay bebe presentedpresented withwith it.it. InIn otherother casescases thethe 
decisiondecision maymay standstand alone.alone. InIn eithereither case,case, itit isis thethe decision,decision, andand notnot thethe 
opinion,opinion, whichwhich isis bindingbinding uponupon allall personspersons inin thethe navalnaval establishmentestablishment 
whosewhose casescases comecome withinwithin itsits terms.terms. FromFrom thethe aboveabove itit willwill bebe observedobserved 
thatthat thethe AttorneyAttorney GeneralGeneral andand thethe JudgeJudge AdvocateAdvocate GeneralGeneral dodo notnot renderrender 
decisions,decisions, andand thatthat thethe PresidentPresident andand thethe SecretarySecretary ofof thethe NavyNavy dodo notnot 
renderrender opinions.opinions. 

3-13.3-13. Court-martialCourt-martial orders.orders. TheThe decisionsdecisions ofof thethe departmentdepartment onon questionsquestions 
ofof lawlaw andand evidenceevidence areare promulgatedpromulgated toto thethe serviceservice throughthrough thethe mediummedium 
ofof court-martialcourt-martial orders.orders. ArticleArticle 7474 ofof NavyNavy RegulationsRegulations providesprovides thatthat courtcourt
martialmartial ordersorders shallshall havehave fullfull forceforce andand effecteffect asas regulationsregulations forfor thethe 
guidanceguidance ofof allall personspersons inin thethe NavalNaval Establishment.Establishment. OfficersOfficers ofof thethe navalnaval 
serviceservice areare responsibleresponsible forfor thethe observanceobservance ofof instructionsinstructions containedcontained therein,therein, 
justjust asas theythey areare responsibleresponsible forfor thethe observanceobservance ofof otherother lawfullawful regulations.regulations. 
ItIt naturallynaturally followsfollows thatthat inin thethe applicationapplication ofof navalnaval lawlaw therethere arise,arise, fromfrom 
timetime toto time,time, questionsquestions whichwhich havehave toto bebe decideddecided byby thethe NavyNavy Department.Department. 
TheThe moremore importantimportant ofof suchsuch decisionsdecisions areare publishedpublished inin court-martialcourt-martial 
ordersorders forfor thethe informationinformation ofof thethe navalnaval service.service. 

InIn thisthis connectionconnection itit isis toto bebe notednoted thatthat thethe followingfollowing publicationspublications arEarE 
highlyhighly essentialessential forfor thethe properproper administrationadministration ofof navalnaval lawlaw andand should.should. 
therefore,therefore, bebe containedcontained inin thethe librarylibrary ofof everyevery command.command. TheyThey maymay bEbE 
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obtainedobtained fromfrom thethe officeoffice ofof thethe JudgeJudge AdvocateAdvocate General,General, NavyNavy Department,Department, 
Washington,Washington, D.D. c.:c.: (1)(1) Na1X11Na1X11 Digest,Digest, 1916;1916; (2)(2) CompilationCompilation ofof CourtCourt
MartialMartial Orders,Orders, 1916-1937,1916-1937, consistingconsisting ofof volumesvolumes 11 andand 22 andand cumulativecumulative 
index;index; (3)(3) Court-MartialCourt-Martial Orders,Orders, 1938-1944,1938-1944, consistingconsisting ofof cumulativecumulative 
pamphletpamphlet editionseditions withwith yearlyyearly indexes.indexes. ThroughThrough thesethese publicationspublications itit isis 
possiblepossible forfor officers,officers, calledcalled uponupon toto applyapply navalnaval law,law, readilyreadily toto findfind thethe 
decisionsdecisions ofof thethe departmentdepartment affectingaffecting thethe applicationapplication ofof thisthis law.law. SinceSince itit 
occasionallyoccasionally becomesbecomes necessarynecessary toto overruleoverrule oror toto restrictrestrict oror enlargeenlarge thethe 
scopescope ofof priorprior court-martialcourt-martial orders,orders, thethe latestlatest court-martialcourt-martial orderorder isis gengen
erallyerally thethe bestbest authorityauthority andand shouldshould bebe followed.followed. 

3-14.3-14. CustomsCustoms andand usagesusages ofof thethe service.service. CircumstancesCircumstances fromfrom timetime toto timetime 
arisearise forfor whichwhich therethere areare nono writtenwritten rulesrules toto bebe found.found. InIn suchsuch casescases cuscus
tomstoms ofof thethe serviceservice govern.govern. CustomsCustoms ofof thethe serviceservice maymay bebe likened,likened, inin theirtheir 
originorigin andand development,development, toto thethe portionsportions ofof thethe commoncommon lawlaw ofof EnglandEngland 
similarlysimilarly established.established. ButBut customcustom isis notnot toto bebe confusedconfused withwith usage;usage; thethe 
formerformer hashas thethe forceforce ofof law,law, thethe latterlatter isis merelymerely aa fact.fact. ThereThere maymay bebe 
usageusage withoutwithout custom,custom, butbut therethere cancan bebe nono customcustom unlessunless accompaniedaccompanied byby 
usage.usage. UsageUsage consistsconsists merelymerely ofof thethe repetitionrepetition ofof acts,acts, whilewhile customcustom isis 
createdcreated outout ofof theirtheir repetition.repetition. 

Custom.Custom. TheThe followingfollowing areare thethe principalprincipal conditionsconditions toto bebe fulfilledfulfilled inin 
orderorder toto constituteconstitute aa validvalid custom:custom: (1)(1) itit mustmust bebe longlong continued,continued, (2)(2) itit 
mustmust bebe certaincertain andand uniform,uniform, (3)(3) itit mustmust bebe compulsory,compulsory, (4)(4) itit mustmust bebe 
consistent,consistent, (5)(5) itit mustmust bebe general,general, (6)(6) itit mustmust bebe known,known, (7)(7) itit mustmust 
notnot bebe inin oppositionopposition toto thethe termsterms andand provisionsprovisions ofof aa statutestatute oror lawfullawful 
regulationregulation oror order.order. 

AsAs usageusage constantlyconstantly observedobserved forfor aa longlong periodperiod resultsresults inin thethe estabestab
lishmentlishment ofof aa custom,custom, soso long-continuedlong-continued nonusagenonusage willwill operateoperate toto destroydestroy 
aa particularparticular custom;custom; thatthat is,is, toto deprivedeprive itit ofof itsits obligatoryobligatory character.character. 

TheThe fieldfield ofof operationoperation ofof thethe unwrittenunwritten navalnaval lawlaw isis extensive.extensive. ItIt isis 
appliedapplied inin definingdefining certaincertain offensesoffenses againstagainst navalnaval lawlaw andand inin determiningdetermining 
whetherwhether certaincertain actsacts oror omissionsomissions areare punishablepunishable asas such-assuch-as inin casescases comingcoming 
underunder ArticleArticle 2222 ofof thethe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe Navy.Navy. AtAt times,times, 
also,also, customcustom isis appealedappealed toto asas aa rulerule ofof interpretationinterpretation forfor termsterms technicaltechnical 
toto thethe navalnaval service.service. CustomCustom asas usedused inin thethe militarymilitary serviceservice isis found,found, forfor 
example,example, inin thethe proceduresprocedures ofof militarymilitary courts;courts; whetherwhether factsfacts allegedalleged inin aa 
particularparticular specificationspecification constitutedconstituted aa militarymilitary offense,offense, suchsuch asas waswas itit aa 
lawfullawful order,order, oror waswas thethe accusedaccused onon dutyduty atat thethe timetime alleged;alleged; diddid thethe 
wordswords oror actsacts ofof thethe accusedaccused constituteconstitute conductconduct unbecomingunbecoming anan officerofficer andand 
aa gentleman.gentleman. 

Usage.Usage. MereMere practicespractices oror usagesusages ofof service,service, althoughalthough long-continued,long-continued, 
areare notnot customscustoms andand havehave nonenone ofof thethe obligatoryobligatory forceforce whichwhich attachesattaches toto 
customarycustomary law.law. TheThe factfact thatthat suchsuch usagesusages exist,exist, therefore,therefore, cancan nevernever bebe 
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pleadedpleaded inin justificationjustification ofof conductconduct otherwiseotherwise criminalcriminal oror reprehensible,reprehensible, 
nornor bebe reliedrelied uponupon asas aa completecomplete defensedefense inin aa trialtrial byby court·martial.court·martial. WithWith 
thethe permissionpermission ofof thethe court,court, however,however, theythey maymay bebe introducedintroduced inin evidence.evidence. 
withwith aa viewview toto diminishingdiminishing toto somesome extentextent thethe degreedegree ofof criminalitycriminality inin
volvedvolved inin thethe offenseoffense charged.charged. AnAn exampleexample ofof suchsuch aa usageusage cancan bebe foundfound 
inin thethe practicepractice ofof personspersons smokingsmoking tobaccotobacco inin unauthorizedunauthorized placesplaces oror atat 
unauthorizedunauthorized times.times. TheThe factfact thatthat suchsuch usageusage existsexists cannotcannot bebe pleadedpleaded inin 
justificationjustification byby oneone whowho isis apprehendedapprehended inin suchsuch anan act,act, 

3-15.3-15. NavalNaval lawlaw andand thethe exerciseexercise ofof authority.authority. WhereWhere lawlaw confersconfers authorauthor
ityity onon anan individual,individual, itit shouldshould definedefine thethe extentextent andand thethe limitationslimitations ofof thatthat 
authorityauthority andand provideprovide thethe meansmeans wherebywhereby hehe isis enabledenabled toto exerciseexercise hishis 
authority.authority. TheseThese definitionsdefinitions appearappear inin thethe ArticlesArticles forfor thethe GovernmentGovernment ofof 
thethe NavyNavy and,and, inin greatergreater detail,detail, areare statedstated inin thethe NavyNavy Regulations.Regulations. TheThe 
lawslaws andand regulationsregulations concerningconcerning thethe mannermanner inin whichwhich oneone exercisesexercises 
authorityauthority areare asas specificspecific asas thosethose lawslaws andand regulationsregulations whichwhich requirerequire thatthat 
thisthis authorityauthority shallshall bebe respected.respected. OfficersOfficers inin authorityauthority areare enjoinedenjoined toto exerexer
cisecise thatthat authorityauthority withwith justicejustice andand humanity.humanity. CruelCruel andand unusualunusual punishpunish
mentsments areare positivelypositively forbiddenforbidden andand onlyonly thosethose punishmentspunishments authorizedauthorized byby 
thethe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe NavyNavy areare toto bebe resortedresorted to,to, andand 
thenthen onlyonly whenwhen thethe guiltguilt ofof anan accusedaccused personperson hashas beenbeen fullyfully established.established. 
NavyNavy Regulations,Regulations, ArticleArticle 97,97, providesprovides thatthat "Superiors"Superiors ofof everyevery gradegrade 
areare forbiddenforbidden toto injureinjure thosethose underunder theirtheir commandcommand byby tyrannicaltyrannical oror capricapri
ciouscious conduct,conduct, oror byby abusiveabusive language.language. AuthorityAuthority overover subordinatessubordinates isis toto 
bebe exercisedexercised withwith firmness,firmness, butbut withwith justicejustice andand kindness."kindness." IfIf anyany personperson 
inin thethe NavyNavy considersconsiders himselfhimself oppressedoppressed byby hishis superiorsuperior oror observesobserves inin himhim 
anyany misconductmisconduct hehe isis requiredrequired toto representrepresent suchsuch oppression,oppression, oror misconmiscon
duct,duct, toto thethe properproper authority,authority, asas setset forthforth inin NavyNavy Regulations.Regulations. ArticleArticle 98.98. 
ForFor redressredress ofof wrongs,wrongs, ArticleArticle 99,99, NavyNavy Regulations,Regulations, detailsdetails thethe mannermanner 
inin whichwhich thethe applicationapplication maymay bebe made.made. Thus,Thus, individualsindividuals areare safeguardedsafeguarded 
fromfrom thethe capricecaprice oror injusticeinjustice ofof aa superior.superior. 

WhileWhile muchmuch isis toto bebe expectedexpected ofof anan individual'sindividual's sensesense ofof justicejustice andand 
reason,reason, itit isis toto bebe rememberedremembered thatthat specificspecific lawslaws andand regulationsregulations existexist toto 
governgovern thethe Navy.Navy. AA thoroughthorough knowledgeknowledge andand understandingunderstanding ofof themthem isis 
definitelydefinitely requiredrequired ofof eacheach membermember ofof thethe navalnaval establishment.establishment. 
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4-1.4-1. JurisdictionJurisdiction ofof navalnaval courts-martial.courts-martial. TheThe jurisdictionjurisdiction ofof aa particularparticular 
courtcourt isis thethe legallegal power,power, right,right, oror authorityauthority ofof suchsuch courtcourt toto hearhear andand 
determinedetermine casescases legallylegally referredreferred toto it,it, andand toto adjudgeadjudge sentencessentences withinwithin 
prescribedprescribed limitations.limitations. 

TheThe FifthFifth AmendmentAmendment ofof thethe Constitution,Constitution, whichwhich inin effecteffect providesprovides 
thatthat personspersons chargedcharged withwith crimescrimes shallshall bebe proceededproceeded againstagainst byby indictindict
ment,ment, etc.,etc., exceptexcept inin militarymilitary oror navalnaval cases,cases, hashas sometimessometimes beenbeen viewedviewed asas 
aa sourcesource ofof authorityauthority forfor navalnaval courts-martial.courts-martial. TheThe betterbetter view,view, however,however, 
isis thatthat itit isis aa declaratorydeclaratory recognitionrecognition andand sanctionsanction ofof anan existingexisting militarymilitary 
jurisdictionjurisdiction ratherrather thanthan aa sourcesource oror originaloriginal provisionprovision initiatinginitiating suchsuch aa 
jurisdiction.jurisdiction. TheThe jurisdictionjurisdiction ofof navalnaval courts-martialcourts-martial isis statutorystatutory andand isis 
limitedlimited toto offensesoffenses thatthat areare providedprovided forfor in,in, oror areare withinwithin thethe purviewpurview of,of, 
thethe ArticlesArticles forfor thethe GovernmentGovernment ofof thethe NavyNavy andand otherother enactmentsenactments ofof ConCon
gress.gress. TheThe jurisdictionjurisdiction thusthus conferredconferred isis exclusivelyexclusively criminalcriminal inin character,character, 
beingbeing solelysolely forfor thethe purposepurpose ofof thethe maintenancemaintenance ofof navalnaval discipline.discipline. CourtsCourts
martialmartial havehave nono powerpower toto adjudgeadjudge thethe paymentpayment ofof damagesdamages oror toto collectcollect 
privateprivate debts.debts. AsAs navalnaval courts-martialcourts-martial areare courtscourts ofof limitedlimited jurisdiction,jurisdiction, 
theirtheir recordsrecords mustmust showshow affirmativelyaffirmatively thatthat theythey havehave authorityauthority toto hearhear andand 
determinedetermine casescases comingcoming beforebefore themthem forfor trial,trial, andand shouldshould clearlyclearly establishestablish 
theirtheir jurisdiction.jurisdiction. AA particularparticular court-martialcourt-martial hashas authorityauthority onlyonly toto trytry 
menmen specificallyspecifically orderedordered triedtried beforebefore it,it, andand hashas nono authorityauthority toto trytry aa manman 
orderedordered triedtried beforebefore anotheranother court.court. 

4-2.4-2. ConditionsConditions necessarynecessary toto showshow jurisdiction.jurisdiction. TheThe followingfollowing areare necessarynecessary 
conditionsconditions toto thethe jurisdictionjurisdiction ofof everyevery navalnaval court-martial:court-martial: (1)(1) itit mustmust bebe 
convenedconvened byby anan officerofficer dulyduly empoweredempowered toto dodo so,so, andand (2)(2) itit mustmust bebe legallylegally 
constituted;constituted; thatthat is,is, itit mustmust bebe composedcomposed ofof membersmembers authorizedauthorized byby statutestatute 
toto sitsit uponupon suchsuch court.court. InIn addition,addition, therethere mustmust bebe jurisdictionjurisdiction asas regardsregards toto 
(1)(1) place,place, (2)(2) time,time, (3)(3) person,person, andand (4)(4) offense.offense. 

4-3.4-3. ConvenedConvened byby anan officerofficer empoweredempowered toto dodo so.so. TI1eTI1e officersofficers whowho areare 
empoweredempowered toto conveneconvene courts-martialcourts-martial areare namednamed inin thethe ArticlesArticles forfor thethe 
GovernmentGovernment ofof thethe NavyNavy andand subsequentsubsequent statutes.statutes. WhenWhen anan officerofficer isis spespe
ciallycially authorizedauthorized byby thethe SecretarySecretary ofof thethe NavyNavy toto conveneconvene aa court-martial,court-martial, 
thethe preceptprecept mustmust citecite thethe authorizationauthorization inin orderorder toto showshow affirmativelyaffirmatively thethe 
jurisdictionjurisdiction ofof thethe court.court. NoNo oneone otherother thanthan thethe SecretarySecretary ofof thethe NavyNavy 
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cancan givegive suchsuch authority.authority. TheThe reviewingreviewing power,power, asas wellwell asas thethe conveningconvening 
power,power, ofof aa court-martialcourt-martial vestsvests inin thethe office,office, notnot inin thethe personperson ofof thethe 
authorityauthority soso acting.acting. WhenWhen thethe officerofficer whowho hashas convenedconvened thethe courtcourt hashas beenbeen 
relievedrelieved oror isis absent,absent, itit isis competentcompetent forfor hishis successorsuccessor inin office,office, whetherwhether 
temporarytemporary oror permanent,permanent, toto actact asas reviewingreviewing authority.authority. InIn thethe casecase ofof aa 
summarysummary court-martialcourt-martial thethe courtcourt mustmust bebe convenedconvened byby thethe commandingcommanding 
officerofficer ofof thethe accused.accused. TheThe preceptprecept andand thethe specificationspecification mustmust bothboth bebe signedsigned 
byby thethe commandingcommanding officerofficer ofof thethe ship,ship, station,station, etc.,etc., toto whichwhich thethe accused.accused. 
isis attachedattached atat thethe timetime ofof trial.trial. ThisThis holdsholds truetrue althoughalthough thethe accusedaccused bebe 
attachedattached toto thethe shipship oror stationstation onlyonly temporarily.temporarily. 

DeckDeck courts-Articlecourts-Article 6464 AGN.AGN. AllAll officersofficers whowho areare authorizedauthorized toto 

orderorder eithereither generalgeneral oror summarysummary courts-martialcourts-martial maymay orderorder deckdeck courts.courts. 
SummarySummary courts-martial-Articlecourts-martial-Article 2626 AGN.AGN. SummarySummary courts-martialcourts-martial 

maymay bebe orderedordered byby (1)(1) thethe commandingcommanding officerofficer ofof anyany vessel,vessel, (2)(2) thethe 
commandantcommandant ofof anyany navynavy yardyard oror navalnaval station,station, (3)(3) thethe commandingcommanding 
officerofficer ofof anyany brigade,brigade, regiment,regiment, oror separateseparate oror detacheddetached battalion,battalion, oror otherother 
separateseparate oror detacheddetached command,command, oror marinemarine barracks,barracks, andand (4)(4) whenwhen emem
poweredpowered byby thethe SecretarySecretary ofof thethe Navy,Navy, byby thethe commandingcommanding officerofficer oror officerofficer 
inin chargecharge ofof anyany commandcommand notnot specificallyspecifically mentionedmentioned inin thethe foregoing.foregoing. 

GeneralGeneral courts-martial-Articlecourts-martial-Article 3838 AGN.AGN. GeneralGeneral courts-martialcourts-martial maymay 
bebe convened:convened: (1)(1) byby thethe President,President, thethe SecretarySecretary ofof thethe Navy,Navy, thethe comcom
mander-in-chiefmander-in-chief ofof aa fleetfleet oror squadron,squadron, andand thethe commandingcommanding officerofficer ofof aa 
navalnaval stationstation beyondbeyond thethe continentalcontinental limitslimits ofof thethe UnitedUnited States;States; andand (2)(2) 
whenwhen empoweredempowered byby thethe SecretarySecretary ofof thethe Navy,Navy, byby thethe commandingcommanding officerofficer 
ofof aa squadron,squadron, division,division, flotilla,flotilla, oror largerlarger navalnaval forceforce afloat,afloat, andand ofof aa 
brigadebrigade oror largelarge forceforce ofof thethe navalnaval serviceservice onon shoreshore beyondbeyond thethe continentalcontinental 
limitslimits ofof thethe UnitedUnited States;States; andand (3)(3) inin timetime ofof war,war, ifif thenthen soso empoweredempowered 
byby thethe SecretarySecretary ofof thethe Navy,Navy, byby thethe commandantcommandant ofof anyany navynavy yardyard oror 
navalnaval station,station, andand byby thethe commandingcommanding officerofficer ofof aa brigadebrigade oror largerlarger forceforce 
ofof thethe NavyNavy oror MarineMarine CorpsCorps onon shoreshore notnot attachedattached toto aa navynavy yardyard oror 
navalnaval station.station. 

AbsenceAbsence ofof dulyduly appointedappointed commandingcommanding officer.officer. DuringDuring thethe absenceabsence 
ofof thethe regularlyregularly assignedassigned commandingcommanding officer,officer, thethe commandcommand withwith allall itsits 
authorityauthority andand precedenceprecedence devolvesdevolves andand restsrests uponupon thethe officerofficer eligibleeligible toto 
commandcommand nextnext inin rankrank whowho maymay bebe presentpresent andand onon dutyduty withwith suchsuch comcom
mand.mand. IfIf oneone ofof thethe attributesattributes ofof aa commandingcommanding officerofficer isis thethe powerpower toto 
convene,convene, order,order, andand approveapprove courts-martial,courts-martial, inin thethe absenceabsence ofof thatthat officerofficer 
thethe samesame powerpower isis vestedvested inin thethe bfficerbfficer eligibleeligible toto commandcommand nextnext inin rankrank 
whowho maymay bebe presentpresent andand onon dutyduty withwith suchsuch command.command. ThisThis isis truetrue eveneven 
thoughthough thethe regularregular commandingcommanding officerofficer isis temporarilytemporarily absentabsent onon officialofficial 
businessbusiness and,and, inin thethe legallegal sense,sense, isis n6tn6t onon leave.leave. ItIt isis truetrue thatthat ArticleArticle 2525 
ofof AGNAGN providesprovides that:that: "No"No officerofficer whowho maymay commandcommand byby accident,accident, oror inin 
thethe absenceabsence ofof thethe commandingcommanding officer,officer, exceptexcept whenwhen suchsuch commandingcommanding 
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officerofficer isis absentabsent forfor aa timetime byby leave,leave, shallshall inflictinflict anyany otherother punishmentpunishment 
thanthan confinement."confinement." however,however, thethe foregoingforegoing articlearticle hashas nono bearingbearing onon thethe 
powerpower toto conveneconvene aa court-martialcourt-martial oror toto orderorder anan accusedaccused triedtried byby aa courtcourt
martial,martial, asas suchsuch actionaction doesdoes notnot inflictinflict a'a' punishmentpunishment butbut convenesconvenes oror 
ordersorders aa courtcourt toto hearhear andand determinedetermine thethe issues,issues, andand toto adjudgeadjudge aa sentencesentence 
inin casecase ofof aa findingfinding ofof guilt.guilt. IfIf thethe commandingcommanding officerofficer isis absentabsent fromfrom hishis 
commandcommand duringduring aa periodperiod ofof timetime oror underunder suchsuch circumstancescircumstances thatthat thethe 
commandcommand devolvesdevolves uponupon anotheranother conveningconvening authority,authority, thethe latterlatter officerofficer 
s~10ulds~10uld convene,convene, orderorder andand approveapprove courtscourts asas commamJingcommamJing officer,officer, withoutwithout 
referencereference toto thethe absenceabsence ofof thethe regularregular commandingcommanding officer.officer. ThisThis holdsholds 
truetrue eveneven thoughthough hehe isis approvingapproving aa courtcourt convenedconvened byby thethe regularregular comcom
mandingmanding officerofficer oror isis orderingordering anan accusedaccused triedtried byby aa courtcourt convenedconvened byby thethe 
regularregular commandingcommanding officer.officer. 

TemporaryTemporary commandcommand withoutwithout actualactual transfertransfer ofof records.records. InIn thethe casecase 

ofof aa manman temporarilytemporarily withinwithin aa commandcommand withoutwithout actualactual transfertransfer fromfrom hishis 
permanentpermanent stationstation (i.e.,(i.e., hishis accountsaccounts andand recordsrecords areare notnot transferredtransferred fromfrom 
hishis permanentpermanent stationstation duringduring hishis temporarytemporary absence),absence), concurrentconcurrent jurisdicjurisdic
tiontion existsexists inin twotwo officers.toofficers.to orderorder thethe man'sman's trialtrial byby court-martialcourt-martial ifif hehe is,is, 
inin fact,fact, underunder thethe commandcommand ofof both.both. TheThe questionquestion asas toto whichwhich shouldshould 
orderorder thethe trialtrial inin suchsuch casescases involvesinvolves considerationconsideration 'of'of policypolicy only.only. TheThe 
statutestatute requiresrequires nono moremore thanthan thatthat thethe manman onon trialtrial shallshall bebe underunder thethe 
commandcommand ofof thethe officerofficer orderingordering thethe court.court. ThereThere isis nono conditioncondition oror limitalimita
tiontion basedbased uponupon thethe duration,duration, oror thethe permanentpermanent oror temporarytemporary charactercharacter 
ofof thethe officialofficial relationrelation existingexisting betweenbetween thethe accusedaccused andand hishis commandingcommanding 
officer.officer. WhetherWhether oror notnot thethe accusedaccused isis actuallyactually underunder thethe commandcommand ofof thethe 
officerofficer orderingordering thethe courtcourt isis aa questionquestion ofof factfact forfor considerationconsideration ofof thethe concon
veningvening authorityauthority inin thethe firstfirst instance,instance, andand properlyproperly toto bebe allegedalleged andand provedproved 
inin thethe casecase ofof eacheach individualindividual broughtbrought toto trial.trial. FromFrom aa legallegal standpoint,standpoint, 
nono objectionobjection wouldwould bebe mademade toto casescases wherewhere thethe specification,specification, asas foundfound 
provedproved byby thethe court,court, setset forthforth thatthat thethe accusedaccused waswas underunder thethe commandcommand 
ofof thethe officerofficer orderingordering thethe trial,trial, unlessunless thethe recordrecord discloseddisclosed factsfacts whichwhich 
contradictedcontradicted oror whollywholly failedfailed toto supportsupport suchsuch allegation.allegation. AsAs pointedpointed out,out, 
therethere isis aa questionquestion ofof policypolicy involvedinvolved inin decidingdeciding whichwhich ofof twotwo officersofficers 
havinghaving concurrentconcurrent jurisdictionjurisdiction shouldshould bringbring thethe accusedaccused toto trial.trial. ThisThis 
questionquestion isis proper!proper!yy oneone forfor considerationconsideration byby thethe administrativeadministrative officersofficers 
concerned,concerned, andand notnot toto bebe confusedconfused withwith questionsquestions ofof law.law. 

ExtrinsicExtrinsic evidenceevidence inin supportsupport ofof jurisdiction.jurisdiction. WhereWhere thethe jurisdictionjurisdiction ofof 

aa court-martialcourt-martial isis attackedattacked inin aa collateralcollateral proceeding,proceeding, itit isis sufficientsufficient toto 
establishestablish thethe court'scourt's jurisdictionjurisdiction byby extrinsicextrinsic evidence;evidence; thatthat is,is, evidenceevidence 
notnot containedcontained inin thethe court-martialcourt-martial recordrecord andand introducedintroduced forfor thethe firstfirst timetime 
inin thethe collateralcollateral proceedingsproceedings inin whichwhich thethe jurisdictionjurisdiction ofof thethe court-martialcourt-martial 
hashas beenbeen attacked.attacked. ItIt hashas thereforetherefore beenbeen thethe practicepractice ofof thethe NavyNavy DepartDepart
ment,ment, wherewhere deckdeck courtcourt andand $ummary$ummary court-martialcourt-martial specificationsspecifications havehave 
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omittedomitted thethe attachmentattachment allegation,allegation, oror thethe officerofficer signingsigning aa preceptprecept oror specispeci
ficationfication hashas failedfailed toto signsign asas commandingcommanding officer,officer, toto accept,accept, fromfrom thethe concon
veningvening authority,authority, aa reportreport thatthat thethe accusedaccused was,was, inin fact,fact, attachedattached toto hishis 
commandcommand atat thethe timetime thethe specificationspecification waswas preferred;preferred; or,or, asas thethe casecase maymay 
be,be, thatthat thethe officerofficer signingsigning thethe preceptprecept oror specificationspecification waswas inin factfact thethe 
commandingcommanding officer.officer. SuchSuch jurisdictionaljurisdictional factsfacts beingbeing soso shown,shown, thethe SecretarySecretary 
ofof thethe NavyNavy willwill notnot disapprovedisapprove thethe proceedingsproceedings becausebecause ofof thethe court'scourt's 
lacklack ofof jurisdiction.jurisdiction. 

ConstructionConstruction battalionsbattalions andand units.units. AuthorityAuthority ofof officers-in-chargeofficers-in-charge ofof 
navalnaval constructionconstruction battalionsbattalions toto conveneconvene summarysummary courts-martialcourts-martial andand deckdeck 
courtscourts isis containedcontained inin SecNavSecNav letterletter 503205503205 CoverCover R05:jmg,R05:jmg, dateddated 88 AprilApril 
1942,1942, asas follows:follows: "Pursuant"Pursuant toto thethe authorityauthority vestedvested inin meme byby provisionsprovisions 
ofof thethe U.U. 5.5. Code,Code, TitleTitle 34,34, SectionSection 1200,1200, ArticleArticle 2626 (Act(Act ofof AugustAugust 29,29, 
1916,1916, Chap.Chap. 417;417; 3939 Stat.Stat. 586),586), thethe Officers-in-ChargeOfficers-in-Charge ofof ConstructionConstruction BatBat
talionstalions oror ConstructionConstruction BattalionBattalion UnitsUnits areare herebyhereby authorizedauthorized toto conveneconvene 
summarysummary courts-martialcourts-martial forfor thethe trialtrial ofof enlistedenlisted menmen inin thethe navalnaval serviceservice 
underunder theirtheir charge.charge. TheThe authorityauthority toto orderorder deckdeck courtscourts automaticallyautomatically folfol
lowslows fromfrom thethe authorityauthority toto orderorder summarysummary courts-martial.courts-martial. ArticleArticle 6464 (a)(a) ,, 
ArticlesArticles forfor thethe GovernmentGovernment ofof thethe Navy."Navy." 

4-4.4-4. LegallyLegally constituted.constituted. TheThe officersofficers whowho maymay bebe membersmembers ofof aa court·court· 
martialmartial areare namednamed inin thethe ArticlesArticles tortor thethe GovernmentGovernment ofof thethe Navy.Navy. TheThe 
judgejudge advocateadvocate ofof aa generalgeneral court-martialcourt-martial shouldshould bebe anan officerofficer whowho isis 
skilledskilled inin law.law. WhereWhere therethere isis nonenone suchsuch available,available, anan officerofficer toto officiateofficiate asas 
suchsuch maymay bebe designated.designated. AA retiredretired officerofficer maymay bebe orderedordered asas aa membermember 
ofof aa court-martial,court-martial, andand itit needneed notnot appearappear specificallyspecifically onon thethe recordrecord thatthat 
hehe hashas beenbeen orderedordered toto activeactive duty.duty. 

DeckDeck courts-Articlecourts-Article b4b4 AGN.AGN. DeckDeck courtscourts shallshall consistconsist ofof oneone comcom
missionedmissioned officerofficer only.only. 

TheThe provisionsprovisions ofof SectionSection 692692 (2),(2), NavalNaval CourtsCourts andand Boards,Boards, 1937,1937, 
thatthat aa deckdeck courtcourt officerofficer bebe ofof thethe rankrank ofof lieutenantlieutenant inin thethe NavyNavy oror captaincaptain 
inin thethe MarineMarine CorpsCorps andand ofof notnot lessless thanthan sixsix years'years' experience,experience, werewere inin
tendedtended toto insureinsure thatthat thisthis phasephase ofof thethe administrationadministration ofof disciplinediscipline wouldwould 
bebe generallygenerally inin capablecapable hands.hands. However,However, ifif exigenciesexigencies ofof thethe serviceservice makemake 
itit impracticableimpracticable toto adhereadhere toto thethe aboveabove qualifications,qualifications, thethe conveningconvening authauth
orityority maymay deviatedeviate therefromtherefrom andand orderorder anyany commissionedcommissioned officerofficer underunder 
hishis commandcommand asas deckdeck courtcourt officer.officer. 

SummarySummary courts~martiaJ-Articiecourts~martiaJ-Articie 2727 AGN.AGN. AA summarysummary court-martialcourt-martial 
shallshall consistconsist ofof threethree officersofficers notnot belowbelow thethe rankrank ofof ensign,ensign, asas members,members, 
andand ofof aa recorder.recorder. TheThe commandercommander ofof aa shipship maymay orderorder anyany officerofficer underunder 
hishis commandcommand toto actact asas recorder.recorder. 

TheThe aboveabove provisionsprovisions admitadmit ofof aa commissionedcommissioned warrantwarrant officerofficer beingbeing 
orderedordered asas aa membermember ofof aa summarysummary court-martial,court-martial, andand aa warrantwarrant officerofficer 
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asas aa recorderrecorder thereof.thereof. WhenWhen aa trialtrial byby summarysummary court-martialcourt-martial isis decideddecided 
upon,·upon,· andand aa sufficientsufficient numbernumber ofof officersofficers ofof thethe properproper rankrank toto composecompose 
thethe courtcourt areare notnot underunder thethe commandcommand ofof thethe conveningconvening authority,authority, thethe latlat
terter shallshall requestrequest thethe seniorsenior officerofficer presentpresent toto detaildetail thethe additionaladditional officersofficers 
necessary.necessary. TheThe seniorsenior officerofficer presentpresent shall,shall, ifif practicable,practicable, complycomply withwith 
suchsuch request,request, inin whichwhich casecase hehe shall,shall, orallyorally oror inin writing,writing, notifynotify thethe officersofficers 
detailed.detailed. WhereWhere thethe exigenciesexigencies ofof thethe serviceservice makemake itit impossibleimpossible toto apap
pointpoint atat leastleast oneone officerofficer asas aa membermember ofof aa summarysummary court-martialcourt-martial ofof thethe 
rankrank ofof lieutenantlieutenant inin thethe NavyNavy oror captaincaptain inin thethe MarineMarine CorpsCorps asas setset outout 
inin SectionsSections 346346 ~nd~nd 651651 (5)(5) NavalNaval CourtsCourts andand Boards,Boards, 1937,1937, thethe convenconven
inging authorityauthority ofof aa summarysummary court-martialcourt-martial maymay deviatedeviate therefromtherefrom andand orderorder 
anan officerofficer asas seniorsenior membermember thereof,thereof, whosewhose rankrank isis belowbelow thatthat ofof lieutenantlieutenant 
inin thethe NavyNavy oror captaincaptain inin thethe MarineMarine Corps,Corps, withoutwithout settingsetting forthforth thethe circir
cumstancescumstances inin aa letterletter toto thethe DepartmentDepartment oror attachingattaching copiescopies ofof suchsuch aa 
letterletter toto eacheach casecase triedtried byby aa courtcourt soso constituted.constituted. 

GeneralGeneral courts-martial-Articlecourts-martial-Article 3939 AGN.AGN. AA generalgeneral court-martialcourt-martial shallshall 
consistconsist ofof notnot moremore thanthan thirteenthirteen nornor lessless thanthan fivefive commissionedcommissioned officersofficers 
asas members;members; andand asas manymany officers,officers, notnot exceedingexceeding thirteen,thirteen, asas cancan bebe concon
venedvened withoutwithout injuryinjury toto thethe serviceservice shallshall bebe summonedsummoned onon everyevery suchsuch court.court. 
ButBut inin nono case,case, wherewhere itit cancan bebe avoidedavoided withoutwithout injuryinjury toto thethe service,service, shallshall 
moremore thanthan one-half,one-half, exclusiveexclusive ofof thethe president,president, bebe juniorjunior toto thethe officerofficer toto 
bebe tried.tried. 

ExceptExcept inin casescases wherewhere officersofficers ofof thethe rankrank ofof lieutenantlieutenant inin thethe NavyNavy 
andand captaincaptain inin thethe MarineMarine Corps,Corps, oror above,above, areare notnot available,available, thethe circumcircum
stancesstances ofof whichwhich shallshall bebe reportedreported toto thethe DepartmentDepartment byby thethe conveningconvening 
authority,authority, nono officerofficer shallshall bebe orderedordered asas aa membermember ofof aa generalgeneral courtcourt
martialmartial whowho isis belowbelow thethe rankrank ofof lieutenantlieutenant inin thethe NavyNavy oror captaincaptain inin thethe 
MarineMarine Corps.Corps. InIn casecase anan officerofficer isis toto bebe tried,tried, ArticleArticle 3939 AGNAGN requiresrequires 
that,that, exceptexcept wherewhere itit cannotcannot bebe avoidedavoided withoutwithout injuryinjury toto thethe service,service, atat 
leastleast one-halfone-half ofof thethe membersmembers bebe seniorsenior toto thethe accused.accused. AsAs aa mattermatter ofof 
policypolicy inin suchsuch aa casecase allall shouldshould bebe senior.senior. TheThe conveningconvening authorityauthority isis 
justifiedjustified inin departingdeparting fromfrom thisthis rulerule onlyonly underunder thethe mostmost unusualunusual circumcircum
stances.stances. ItIt isis thethe policypolicy ofof thethe NavyNavy DepartmentDepartment toto requirerequire thethe presidentpresident toto 
bebe aa lineline officer.officer. InIn detailingdetailing officersofficers forfor thethe trialtrial ofof aa staffstaff oror marinemarine 
officerofficer itit isis proper,proper, ifif thethe exigenciesexigencies ofof thethe serviceservice permit,permit, thatthat atat leastleast oneone
thirdthird ofof thethe courtcourt bebe composedcomposed ofof officersofficers ofof thethe samesame corpscorps as,as, andand seniorsenior 
to,to, thethe personperson toto bebe tried.tried. 

4-5.4-5. JurisdictionJurisdiction asas toto place.place. TheThe jurisdictionjurisdiction ofof aa navalnaval court-martial,court-martial, exex
ceptcept forfor thethe offenseoffense ofof murder,murder, extendsextends notnot onlyonly toto everyevery partpart ofof thethe UnitedUnited 
StatesStates butbut alsoalso coverscovers allall offensesoffenses ofof whichwhich itit isis authorizedauthorized toto taketake cognizancecognizance 
committedcommitted byby personspersons inin thethe Navy,Navy, whetherwhether withinwithin oror beyondbeyond suchsuch territorialterritorial 
limits.limits. ButBut whenwhen thethe placeplace isis necessarynecessary toto makemake anan offense,offense, asas forfor instance,instance, 
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havinghaving aa narcoticnarcotic aboardaboard shipship inin violationviolation ofof ArticleArticle 118118 ofof NavyNavy RegulaRegula
tions,tions, thethe placeplace mustmust bebe allegedalleged inin orderorder toto givegive jurisdictionjurisdiction toto thethe court.court. 

ArticleArticle 66 AGNAGN providesprovides thatthat "if"if an~'an~' rersonrerson belongingbelonging toto anyany publicpublic 
vesselvessel ofof thethe UnitedUnited StatesStates commitscommits thethe crimecrime ofof murdermurder withoutwithout thethe territerri
torialtorial jurisdictionjurisdiction thereof,thereof, hehe maymay bebe triedtried byby court-martialcourt-martial andand punishedpunished 
withwith death."death." ThisThis precludesprecludes aa court-martialcourt-martial takingtaking jurisdictionjurisdiction ofof murdermurder 
committedcommitted withinwithin thethe territorialterritorial jurisdictionjurisdiction ofof thethe UnitedUnited States.States. IfIf thethe 
crimecrime isis committedcommitted onon thethe highhigh seasseas oror withinwithin aa foreignforeign countrycountry therethere isis 
nono doubtdoubt thatthat courts-martial,courts-martial, havinghaving assumedassumed jurisdictionjurisdiction thereof,thereof, maymay 
proceedproceed toto aa finalfinal judgment.judgment. 

4-6.4-6. JurisdictionJurisdiction asas toto time.time. AsAs courts-martialcourts-martial dodo notnot dependdepend uponupon aa statestate 
ofof warwar forfor theirtheir jurisdiction,jurisdiction, exceptexcept inin thethe casecase ofof aa limitedlimited numbernumber ofof 
offensesoffenses whichwhich pertainpertain solelysolely toto aa statestate ofof war,war, thethe jurisdictionjurisdiction ofof navalnaval 
courtscourts isis restrictedrestricted inin pointpoint ofof timetime onlyonly byby thethe operationoperation ofof thethe statutesstatutes ofof 
limitation.limitation. 

StatuteStatute ofof limitation:limitation: offensesoffenses inin general-Articlegeneral-Article 6161 AGN.AGN. NoNo personperson 
shallshall bebe triedtried byby court-martialcourt-martial oror otherwiseotherwise punishedpunished forfor anyany offense,offense, exceptexcept 
asas providedprovided inin thethe followingfollowing article,article, whichwhich appearsappears toto havehave beenbeen committedcommitted 
moremore thanthan twotwo yearsyears beforebefore thethe issuingissuing ofof thethe orderorder forfor suchsuch trialtrial oror punishpunish
ment,ment, unlessunless byby reasonreason ofof havinghaving absentedabsented himself,himself, oror ofof somesome otherother manifestmanifest 
impedimentimpediment hehe shallshall notnot havehave beenbeen amenableamenable toto justicejustice withinwithin thatthat period.period. 

StatuteStatute ofof limitation-desertionlimitation-desertion inin timetime ofof peace-Articlepeace-Article 6262 AGN.AGN. 

NoNo personperson shallshall bebe triedtried byby court-martialcourt-martial oror otherwiseotherwise punishedpunished forfor desertiondesertion 
inin timetime ofof peacepeace committedcommitted moremore thanthan twotwo yearsyears beforebefore thethe issuingissuing ofof thethe 
orderorder forfor suchsuch trialtrial oror punishment,punishment, unlessunless hehe shallshall meanwhilemeanwhile havehave 
absentedabsented himselfhimself fromfrom thethe UnitedUnited States,States, oror byby reasonreason ofof somesome otherother manimani
festfest impedimentimpediment shallshall notnot havehave beenbeen amenableamenable toto justicejustice withinwithin thatthat period,period, 
inin whichwhich casecase thethe timetime ofof hishis absenceabsence shallshall bebe excludedexcluded inin computingcomputing thethe 
periodperiod ofof thethe limitation;limitation; provided,provided, thatthat saidsaid limitationlimitation shallshall notnot beginbegin untiluntil 
thethe endend ofof thethe termterm forfor whichwhich saidsaid personperson waswas enlistedenlisted inin thethe service.service. 

OffenseOffense ofof desertion.desertion. TheThe actact ofof desertiondesertion isis donedone andand completedcompleted atat 
thethe momentmoment aa personperson absentsabsents himselfhimself withwith thethe requisiterequisite intent.intent. ItIt isis notnot aa 
continuingcontinuing offense.offense. TheThe two-yeartwo-year periodperiod ofof limitationslimitations prescribedprescribed byby ArticleArticle 
6161 AGNAGN commencescommences toto run,run, inin thethe casecase ofof desertiondesertion inin timetime ofof war,war, fromfrom 
thethe datedate onon whichwhich thethe offenderoffender firstfirst absentsabsents himselfhimself withoutwithout leave;leave; thethe limilimi
tationtation forfor desertiondesertion inin timetime ofof peace,peace, however,however, byby ArticleArticle 6262 AGNAGN beginsbegins 
toto runrun fromfrom thethe endend ofof thethe termterm forfor whichwhich enlisted.enlisted. 

4-7.4-7. JurisdictionJurisdiction asas toto persons.persons. TheThe classesclasses ofof personspersons inin thethe navalnaval serviceservice 
andand subjectsubject toto thethe navalnaval jurisdictionjurisdiction ofof thethe UnitedUnited StatesStates includeinclude allall memmem
bersbers ofof thethe followingfollowing organizations:organizations: (1)(1) thethe RegularRegular Navy,Navy, activeactive andand 
retired,retired, midshipmen,midshipmen, andand thethe NavyNavy NurseNurse Corps;Corps; (2)(2) officersofficers andand enlistedenlisted 
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personnelpersonnel ofof thethe NavalNaval Reserve.Reserve. andand thethe MarineMarine CorpsCorps Reserve,Reserve, whenwhen emem
ployedployed onon activeactive duty,duty, authorizedauthorized trainingtraining duty,duty, withwith oror withoutwithout pay,pay, drill,drill, 
oror otherother equivalentequivalent instructioninstruction oror duty,duty, oror whenwhen employedemployed inin authorizedauthorized 
traveltravel toto andand fromfrom suchsuch duty,duty, drill,drill, oror instruction,instruction, oror duringduring suchsuch timetime asas 
theythey maymay byby lawlaw bebe requiredrequired toto performperform activeactive dutyduty inin accordanceaccordance withwith theirtheir 
obligations,obligations, oror whilewhile wearingwearing aa uniformuniform prescribedprescribed forfor thethe NavalNaval Reserve,Reserve, 
oror MarineMarine CorpsCorps Reserve;Reserve; and,and, atat allall times,times, enlistedenlisted menmen transferredtransferred inin 
accordanceaccordance withwith lawlaw fromfrom thethe regularregular NavyNavy oror MarineMarine CorpsCorps toto thethe FleetFleet 
NavalNaval ReserveReserve oror FleetFleet MarineMarine CorpsCorps ReserveReserve oror retiredretired list;list; andand officersofficers 
transferredtransferred toto thethe retiredretired listlist ofof thethe NavalNaval ReserveReserve ForcesForces oror thethe NavalNaval 
ReserveReserve oror thethe MarineMarine CorpsCorps ReserveReserve withwith pay;pay; (3)(3) thethe MarineMarine Corps,Corps, 
whenwhen notnot detacheddetached forfor dutyduty withwith thethe ArmyArmy byby orderorder ofof thethe President;President; 
(4)(4) thethe CoastCoast Guard,Guard, thethe LighthouseLighthouse Service,Service, thethe CoastCoast andand GeodeticGeodetic Survey,Survey, 
andand thethe PublicPublic HealthHealth ServiceService ofof thethe UnitedUnited States,States, whilewhile servingserving asas aa partpart 
ofof thethe NavyNavy inin timetime ofof warwar oror nationalnational emergency.emergency. 

DeDe factofacto enlistedenlisted men.men. DeDe factofacto enlistedenlisted menmen areare subjectsubject toto thethe juris·juris· 
dictiondiction ofof aa court-martial.court-martial. AA fraudulentfraudulent enlistmentenlistment isis stillstill anan enlistment,enlistment, 
andand aa manman soso enlistingenlisting maymay bebe triedtried byby court-martial.court-martial. ButBut wherewhere thethe manman 
atat thethe timetime ofof hishis enlistmentenlistment waswas underunder anan absoluteabsolute disabilitydisability toto enlist,enlist, thatthat 
isis toto say,say, waswas underunder thethe ageage ofof fourteenfourteen years,years, oror waswas insaneinsane oror intoxicated,intoxicated, 
hehe cannotcannot bebe legallylegally triedtried forfor desertion,desertion, nornor forfor fraudulentfraudulent enlistmentenlistment ifif 
hehe receivedreceived nono payorpayor allowances.allowances. 

WhenWhen jurisdictionjurisdiction overover personperson terminates.terminates. TheThe jurisdictionjurisdiction ofof navalnaval 
courts-martialcourts-martial overover officers,officers, midshipmen,midshipmen, nurses,nurses, andand enlistedenlisted personnelpersonnel ordiordi
narilynarily endsends whenwhen theythey becomebecome regularlyregularly separatedseparated fromfrom thethe serviceservice byby 
acceptanceacceptance ofof resignationresignation oror discharge.discharge. However,However, aa dischargedischarge obtainedobtained byby 
fraudfraud doesdoes notnot oustoust thethe jurisdictionjurisdiction ofof aa court-martial.court-martial. TheThe meremere expirationexpiration 
ofof thethe periodperiod ofof enlistmentenlistment ofof anan enlistedenlisted person,person, withoutwithout thethe concurrenceconcurrence ofof 
anyany otherother circumstancescircumstances whatsoever,whatsoever, doesdoes notnot operateoperate toto dissolvedissolve hishis statusstatus 
andand doesdoes notnot ofof itselfitself relieverelieve himhim ofof liabilityliability toto militarymilitary lawlaw forfor offensesoffenses 
committedcommitted duringduring thethe periodperiod ofof enlistment.enlistment. DischargeDischarge byby expirationexpiration ofof enen
listmentlistment doesdoes notnot taketake effect,effect, notwithstandingnotwithstanding deliverydelivery ofof thethe dischargedischarge 
certificate,certificate, untiluntil midnightmidnight ofof thethe lastlast dayday ofof service.service. DischargeDischarge atat anyany otherother 
timetime oror forfor anyany otherother causecause takestakes effecteffect onon deliverydelivery ofof thethe certificate.certificate. AnAn 
officerofficer droppeddropped fromfrom thethe rollsrolls byby orderorder ofof thethe PresidentPresident forfor absenceabsence withoutwithout 
leaveleave forfor threethree monthsmonths oror more,more, inin accordanceaccordance withwith thethe actact ofof 22 AprilApril 1918,1918, 
cannotcannot thereafterthereafter bebe triedtried byby court-martial,court-martial, hehe havinghaving byby thisthis actact becomebecome 
fullyfully separatedseparated fromfrom thethe serviceservice andand becomebecome aa civilian.civilian. 

•
 
	 TheThe generalgeneral rulerule isis subjectsubject toto thethe followingfollowing exceptions:exceptions: IfIf anyany person,person, 
beingbeing guiltyguilty ofof anyany ofof thethe offensesoffenses ofof fraud,fraud, embezzlement,embezzlement, etc.,etc., againstagainst 
thethe UnitedUnited States,States, whilewhile inin thethe navalnaval serviceservice ofof thethe UnitedUnited States,States, receivesreceives hishis 
dischargedischarge oror isis dismisseddismissed fromfrom thethe service,service, hehe shallshall continuecontinue toto bebe liableliable 
toto bebe arrestedarrested andand heldheld forfor trialtrial andand sentencesentence byby aa court-martialcourt-martial inin thethe 
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samesame mannermanner andand toto thethe samesame extentextent asas ifif hehe hadhad notnot receivedreceived suchsuch disdis
chargecharge nornor beenbeen dismissed.dismissed. ExceptExcept forfor offensesoffenses providedprovided forfor inin ArticleArticle 1414 
AGN,AGN, aa court-martialcourt-martial maymay notnot trytry anan individualindividual whowho hashas beenbeen formallyformally 
separatedseparated fromfrom thethe NavyNavy andand isis nono longerlonger inin thethe serviceservice unlessunless proceedproceed
ingsings werewere institutedinstituted againstagainst him"him" whilewhile hehe waswas inin thotho service.service. However,However, ifif anan 
officerofficer reentersreenters thethe serviceservice andand hishis trialtrial isis notnot barredbarred byby thethe statutestatute ofof limilimi
tations,tations, itit hashas beenbeen judiciallyjudicially decideddecided thatthat hehe maymay bebe triedtried byby court-martialcourt-martial 
andand punishedpunished forfor anan offenseoffense committedcommitted duringduring hishis previousprevious service,service, whetherwhether 
oror notnot thethe offenseoffense isis oneone forfor whichwhich trialtrial byby court-martialcourt-martial afterafter separationseparation 
homhom thethe serviceservice isis specificallyspecifically authorizedauthorized byby statute.statute. Similarly,Similarly, thethe NavyNavy 
DepartmentDepartment hashas passedpassed casescases asas legallegal inin whichwhich enlistedenlisted menmen havehave beenbeen 
convictedconvicted byby court-martialcourt-martial ofof offensesoffenses committedcommitted inin aa previousprevious enlistment,enlistment, 
althoughalthough suchsuch offensesoffenses werewere notnot providedprovided forfor inin ArticleArticle 1414 AGN.AGN. AnAn 
officerofficer dismisseddismissed fromfrom thethe serviceservice byby thethe PresidentPresident inin timetime ofof warwar maymay bebe 
triedtried byby court-martialcourt-martial onon hishis ownown application,application, inin accordanceaccordance withwith thethe propro
visionsvisions ofof ArticleArticle 3737 AGN;AGN; wherewhere jurisdictionjurisdiction hashas onceonce attachedattached itit cannotcannot 
bebe divesteddivested byby meremere subsequentsubsequent changechange ofof status.status. AnAn officerofficer oror manman sentencedsentenced 
toto dismissaldismissal oror dischargedischarge andand imprisonmentimprisonment maymay bebe heldheld byby thethe militarymilitary 
authoritiesauthorities toto serveserve outout thethe periodperiod ofof imprisonmentimprisonment notwithstandingnotwithstanding thatthat thethe 
sentencesentence ofof dismissaldismissal oror dischargedischarge isis firstfirst executed.executed. 

ExtensionExtension ofof navalnaval courts-martialcourts-martial jurisdiction.jurisdiction. InIn addition,addition, thosethose personspersons 
namednamed inin thethe 5th5th (spies),(spies), 14th,14th, 37th,37th, andand 62nd62nd ArticlesArticles forfor thethe GovernmentGovernment 
ofof thethe Navy,Navy, areare subjectsubject toto thethe provisionsprovisions ofof thethe A"rticlesA"rticles forfor thethe GovernGovern
mentment ofof thethe NavyNavy andand amenableamenable toto trialtrial byby court-martial.court-martial. UnderUnder thethe lawslaws 
ofof warwar andand thethe provisionsprovisions ofof thethe GenevaGeneva (Prisoners(Prisoners ofof War)War) ConventionConvention ofof 
1929,1929, prisonersprisoners ofof warwar areare subjectsubject toto thethe jurisdictionjurisdiction ofof aa navalnaval court-marcourt-mar
tial.tial. PrisonersPrisoners ofof warwar areare entitledentitled toto thethe specialspecial rightsrights setset forthforth inin thethe 
GenevaGeneva ConventionConvention andand punishmentspunishments awardedawarded themthem shouldshould notnot bebe anyany 
moremore severesevere thanthan punishmentspunishments awardedawarded personspersons inin thethe navalnaval serviceservice forfor 
similarsimilar offenses.offenses. 

Also,Also, civilianscivilians outsideoutside thethe continentalcontinental limitslimits ofof thethe UnitedUnited StatesStates 
accompanyingaccompanying oror servingserving withwith thethe UnitedUnited StatesStates Navy,Navy, thethe MarineMarine Corps,Corps, 
oror thethe CoastCoast GuardGuard whenwhen servingserving asas aa partpart ofof thethe Navy,Navy, includingincluding officers,officers, 
membersmembers ofof crews,crews, andand passengerspassengers onon boardboard merchantmerchant shipsships ofof thethe UnitedUnited 
States,States, andand includingincluding thosethose employedemployed byby thethe Government,Government, oror byby contractorscontractors 
andand sub-contractorssub-contractors engagedengaged onon navalnaval projects,projects, andand personspersons withinwithin anan areaarea 
leasedleased toto thethe UnitedUnited StatesStates whichwhich isis withoutwithout thethe territorialterritorial jurisdictionjurisdiction therethere
ofof andand whichwhich isis under'theunder'the controlcontrol ofof thethe SecretarySecretary ofof thethe Navy,Navy, are,are, inin timetime 
ofof warwar oror nationalnational emergencyemergency subjectsubject toto thethe ArticlesArticles forfor thethe GovernmentGovernment 
ofof thethe NavyNavy exceptexcept insofarinsofar asas thosethose articlesarticles definedefine offensesoffenses ofof suchsuch aa naturenature 
thatthat theythey cancan bebe committedcommitted onlyonly byby navalnaval personnel.personnel. JurisdictionJurisdiction toto trytry 
civilianscivilians byby court-martialcourt-martial underunder thethe foregoingforegoing conditionsconditions doesdoes not,not, however,however, 
extendextend toto Alaska,Alaska, thethe CanalCanal Zone,Zone, thethe HawaiianHawaiian Islands,Islands, PuertoPuerto Rico,Rico, oror thethe 
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VirginVirgin Islands,Islands, exceptexcept thethe islandsislands ofof Palmyra,Palmyra, Midway,Midway, Johnston,Johnston, andand 
thatthat partpart ofof thethe AleutianAleutian hlandshlands westwest ofof longitudelongitude oneone hundredhundred andand seventyseventy
twotwo degreesdegrees west.west. 

4-8.4-8. JurisdictionJurisdiction asas toto offenses.offenses. AsAs navalnaval courts·courts·martialmartial areare courtscourts ofof 
statutorystatutory jurisdiction,jurisdiction, statutorystatutory authorityauthority mustmust bebe foundfound forfor offeri.sesofferi.ses chargecharge
ableable beforebefore suchsuch courts.courts. SuchSuch authorityauthority isis containedcontained inin thethe ArticlesArticles forfor thethe 
GovernmentGovernment ofof thethe Navy,Navy, whichwhich definedefine specificspecific offensesoffenses againstagainst navalnaval lawlaw 
andand comprehendcomprehend otherother offensesoffenses byby oneone broadbroad provisionprovision (Article(Article 22a).22a). ArticleArticle 
22a22a AGNAGN providesprovides forfor thethe punishmentpunishment ofof "all"all offensesoffenses ...... notnot specifiedspecified inin 
thethe foregoingforegoing articles."articles." ThisThis provisionprovision leavesleaves withinwithin thethe jurisdictionjurisdiction ofof 
courts·courts·martialmartial casescases notnot soso specified,specified, butbut recognizedrecognized asas militarymilitary offensesoffenses byby 
thethe usagesusages ofof thethe navalnaval service.service. TheThe jurisdictionjurisdiction ofof courts·courts·martialmartial extendsextends 
toto thethe trialtrial andand punishmentpunishment ofof actsacts ofof militarymilitary oror navalnaval officersofficers whichwhich tendtend 
toto bringbring disgracedisgrace andand reproachreproach uponupon thethe serviceservice ofof whichwhich theythey areare members,members, 
whetherwhether thosethose actsacts areare donedone inin thethe performanceperformance ofof militarymilitary duties,duties, oror inin aa 
civilcivil position,position, oror inin aa socialsocial relation,relation, oror inin privateprivate business.business. 

4-9.4-9. JurisdictionJurisdiction cannotcannot bebe divesteddivested byby actact ofof accused.accused. AA court-martialcourt-martial 
havinghaving onceonce dulyduly assumedassumed jurisdictionjurisdiction ofof aa casecase cannot,cannot, byby anyany wrongfulwrongful 
actact ofof thethe accused,accused, bebe oustedousted ofof itsits authorityauthority oror dischargeddischarged fromfrom itsits dutyduty toto 
proceedproceed fullyfully toto trytry andand determinedetermine accordingaccording toto lawlaw andand itsits oath.oath. ThusThus 
thethe factfact that,that, afterafter arraignmentarraignment andand duringduring thethe trial,trial, thethe accusedaccused hashas escapedescaped 
fromfrom militarymilitary custodycustody furnishesfurnishes nono groundground forfor notnot proceedingproceeding toto aa finding,finding, 
and,and, inin thethe eventevent ofof conviction,conviction, toto aa sentencesentence inin thethe case;case; andand thethe courtcourt 
maymay andand shouldshould findfind andand sentencesentence asas inin anyany otherother case.case. DuringDuring suchsuch absenceabsence 
itit isis properproper forfor counselcounsel toto continuecontinue toto representrepresent thethe accusedaccused inin allall respectsrespects 
asas thoughthough present.present. 

4-10.4-10. AppelateAppelate jurisdiction.jurisdiction. WhenWhen aa court-martialcourt-martial isis lawfullylawfully constituted,constituted, 
hashas jurisdictionjurisdiction ofof thethe personperson andand ofof thethe offenseoffense ofof anan accused,accused, andand thethe 
sentencesentence imposedimposed isis aa legallegal one,one, civilcivil courtscourts areare withoutwithout powerpower toto reviewreview 
itsits proceedings.proceedings. WhenWhen thethe proceedings,proceedings, findings,findings, andand sentencesentence inin suchsuch casecase 
havehave beenbeen approvedapproved byby thethe properproper navalnaval authority,authority, suchsuch approvalapproval isis finalfinal 
andand therethere isis nono otherother tribunaltribunal toto whichwhich anan appealappeal cancan bebe taken.taken. ButBut whenwhen aa 
court·martialcourt·martial isis notnot legallylegally constituted,constituted, isis withoutwithout jurisdiction,jurisdiction, oror adjudgesadjudges 
anan illegalillegal sentence,sentence, itsits proceedingsproceedings maymay bebe attackedattacked inin thethe properproper FederalFederal 
civilcivil courtcourt eithereither byby meansmeans ofof aa writwrit ofof habeashabeas corpus,corpus, wherewhere therethere isis unun
lawfullawful restraint,restraint, or,or, inin thethe casecase ofof illegalillegal dismissal,dismissal, byby bringingbringing suitsuit forfor paypay 
therebythereby withheld.withheld. 

4-11.4-11. JurisdictionJurisdiction ofof ArmyArmy courts-martialcourts-martial toto trytry personspersons inin thethe Navy,Navy, andand 
vicevice versa.versa. ThereThere isis nono authorityauthority toto trytry aa manman inin thethe navalnaval serviceservice beforebefore 
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anan ArmyArmy court-martial,court-martial, as,as, forfor instance,instance, forfor ~m~m offenseoffense committedcommitted onon anan 
ArmyArmy transport,transport, exceptexcept wherewhere thethe jurisdictionjurisdiction isis especiallyespecially conferredconferred byby 1010 
U.U. S.S. CodeCode 1473,1473, andand 3434 U.U. S.S. CodeCode 715715 andand 716,716, overover marinesmarines andand memmem
bersbers ofof thethe MedicalMedical Department.Department. Conversely,Conversely, aa NavyNavy court-martialcourt-martial cannotcannot 
trytry aa pers?npers?n inin thethe Army.Army. 

4-12.4-12. DoubleDouble jeopardy.jeopardy. WhenWhen anan act,act, prohibitedprohibited bothboth byby navalnaval lawlaw andand thethe 
civilcivil lawlaw ofof thethe FederalFederal Government,Government, isis committedcommitted withinwithin FederalFederal jurisjuris
diction,diction, andand thethe offenderoffender isis triedtried eithereither byby aa court-martialcourt-martial oror aa FederalFederal 
civilcivil court,court, bothboth ofof whichwhich derivederive theirtheir jurisdictionjurisdiction fromfrom thethe samesame sourcesource
thethe FederalFederal Government-thenGovernment-then thethe samesame actact constitutesconstitutes butbut oneone offense,offense, 
namely,namely, anan offenseoffense againstagainst thethe UnitedUnited States,States, andand trialtrial byby eithereither isis aa barbar 
toto trialtrial byby thethe otherother onon thethe groundground ofof doubledouble jeopardy.jeopardy. 

OneOne ofof thethe wellwell knownknown judicialjudicial safeguards,safeguards, expresslyexpressly guaranteedguaranteed byby thethe 
oonstitutionoonstitution toto anan accused,accused, isis thatthat hehe shallshall notnot twicetwice bebe putput inin jeopardyjeopardy 
forfor thethe samesame offense.offense. ItIt waswas originallyoriginally thoughtthought thatthat militarymilitary jurisdictionjurisdiction ofof 
militarymilitary tribunalstribunals beingbeing separateseparate andand apartapart fromfrom thethe criminalcriminal jurisdictionjurisdiction 
ofof FederalFederal courts,courts, trialtrial ofof anan accusedaccused personperson byby oneone tribunaltribunal wouldwould notnot barbar 
trialtrial byby thethe other,other, andand thatthat thethe problemproblem ofof doubledouble jeopardyjeopardy waswas notnot inin
volved.volved. However,However, thethe SupremeSupreme CourtCourt inin aa casecase wherewhere anan accusedaccused waswas triedtried 
byby aa FederalFederal courtcourt ofof thethe PhilippinePhilippine IslandsIslands afterafter anan acquittalacquittal byby courtcourt
martialmartial held:held: "If"If aa personperson bebe triedtried forfor anan offenseoffense inin aa tribunaltribunal derivingderiving itsits 
jurisdictionjurisdiction andand authorityauthority fromfrom thethe UnitedUnited StatesStates andand isis acquittedacquitted oror concon
victed,victed, hehe cannotcannot againagain bebe triedtried forfor thethe samesame offenseoffense inin anotheranother tribunaltribunal 
derivingderiving itsits jurisdictionjurisdiction andand authorityauthority fromfrom thethe UnitedUnited States."States." 

4-13.4-13. DoubleDouble amenability.amenability. Courts-martialCourts-martial havehave exclusiveexclusive jurisdictionjurisdiction toto trytry 
offendersoffenders onlyonly forfor actsacts constitutingconstituting offensesoffenses againstagainst navalnaval law.law. TheyThey alsoalso 
havehave authorityauthority toto trytry offendersoffenders forfor certaincertain actsacts which,which, besidesbesides constitutingconstituting 
offensesoffenses againstagainst navalnaval law,law, areare alsoalso civilcivil crimescrimes ofof whichwhich civilcivil courtscourts maymay 
taketake cognizance.cognizance. InIn suchsuch casescases thethe samesame actact maymay bebe anan offenseoffense bothboth againstagainst 
navalnaval lawlaw andand againstagainst aa StateState oror foreignforeign government.government. Therefore,Therefore, whenwhen suchsuch 
offenderoffender hashas beenbeen broughtbrought toto trialtrial inin aa StateState oror foreignforeign court,court, hehe may,may, 
nevertheless,nevertheless, thereafterthereafter bebe broughtbrought toto trialtrial byby navalnaval court-martial,court-martial, notwithnotwith
standingstanding hishis convictionconviction andand punishment,punishment, oror hishis acquittalacquittal byby suchsuch civilcivil court,court, 
andand vicevice versa.versa. 

WhenWhen thethe samesame actact constitutesconstitutes twotwo offenses,offenses, thatthat is,is, oneone offenseoffense againstagainst 
thethe sovereigntysovereignty ofof aa StateState andand anotheranother againstagainst thatthat ofof thethe FederalFederal GovernGovern
ment,ment, prosecutionprosecution andand punishmentpunishment byby thethe FederalFederal GovernmentGovernment afterafter proseprose
cutioncution byby thethe State,State, oror vicevice versa,versa, doesdoes notnot amountamount toto doubledouble jeopardy.jeopardy. 
Thus,Thus, ifif oneone feloniouslyfeloniously killskills aa UnitedUnited StatesStates marshal,marshal, anan acquittalacquittal inin thethe 
StateState courtcourt ofof aa chargecharge ofof murdermurder underunder thethe StateState lawlaw cannotcannot bebe pleadedpleaded 
inin barbar ofof trialtrial inin aa FederalFederal courtcourt forfor aa chargecharge ofof murdermurder underunder thethe FederalFederal 
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law,law, eveneven thoughthough thethe samesame evidenceevidence supportssupports bothboth charges.charges. InIn suchsuch aa casecase 
thethe lawslaws ofof twotwo sovereignssovereigns havehave beenbeen violatedviolated byby aa singlesingle act,act, andand thethe 
offenderoffender isis thereforetherefore amenableamenable toto trialtrial byby thethe tribunalstribunals ofof both.both. 

4-14.4-14. FederalFederal immunity.immunity. WhereWhere anan agent,agent, civilcivil oror military,military, ofof thethe FederalFederal 
GovernmentGovernment isis heldheld byby aa StateState toto answeranswer forfor anan actact donedone pursuantpursuant toto thethe 
actualactual oror apparentapparent authorityauthority ofof hishis office,office, hehe isis immuneimmune toto StateState prosecution.prosecution. 
ItIt isis anan establishedestablished doctrinedoctrine thatthat oneone cannotcannot bebe triedtried forfor anan offenseoffense comcom
mittedmitted againstagainst aa StateState inin performanceperformance ofof aa FederalFederal duty.duty. TheThe governmentgovernment 
ofof thethe UnitedUnited StatesStates andand thethe governmentgovernment ofof aa StateState areare distinctdistinct andand indeinde
pendentpendent ofof eacheach otherother withinwithin theirtheir respectiverespective spheresspheres ofof action,action, althoughalthough 
existingexisting andand exercisingexercising theirtheir powerspowers withinwithin thethe samesame territorialterritorial limits.limits. 
WheneverWhenever anyany conflictconflict arisesarises betweenbetween thethe enactmentsenactments ofof thethe twotwo sovereign·sovereign· 
ties,ties, oror inin thethe enforcementenforcement ofof theirtheir assertedasserted authorities,authorities, thosethose ofof thethe FederalFederal 
GovernmentGovernment havehave supremacysupremacy untiluntil thethe conflictconflict isis resolvedresolved byby thethe tribunalstribunals 
ofof thethe UnitedUnited States.States. ToTo illustrate,illustrate, ifif aa personperson isis heldheld byby anan officerofficer ofof thethe 
UnitedUnited StatesStates underunder claimclaim ofof authorityauthority ofof thethe UnitedUnited States,States, aa StateState courtcourt 
cannotcannot entertainentertain aa writwrit ofof habeashabeas corpuscorpus toto determinedetermine thethe validityvalidity ofof thethe 
claimclaim ofof thethe UnitedUnited States.States. OnlyOnly thethe UnitedUnited StatesStates itselfitself cancan determinedetermine 
thethe validityvalidity ofof itsits claim.claim. 

4-15.4-15. PowerPower ofof civilcivil authoritiesauthorities overover navalnaval personnel.personnel. ExceptExcept forfor thethe imim
munitymunity arisingarising forfor actsacts donedone byby virtuevirtue ofof theirtheir office,office, inin timetime ofof peacepeace 
navalnaval personnelpersonnel areare answerableanswerable toto civilcivil authoritiesauthorities forfor anyany offenseoffense whichwhich 
theythey commit.commit. InIn otherother words.words. civilcivil courtscourts havehave jurisdictionjurisdiction toto punishpunish navalnaval 
personnelpersonnel forfor offensesoffenses againstagainst civilcivil laws.laws. ThereThere isis nothingnothing inherentinherent inin warwar 
thatthat deprivesdeprives thethe civilcivil courtscourts ofof jurisdictionjurisdiction overover navalnaval personnel,personnel, butbut 
expediencyexpediency andand necessitynecessity dictatedictate thatthat inin timetime ofof warwar thethe militarymilitary forcesforces 
shallshall havehave thethe rightright toto withholdwithhold menmen fromfrom civilcivil authorities.authorities. TheThe militarymilitary 
forcesforces have,have, uponupon aa properproper showing,showing, beenbeen givengiven thethe furtherfurther rightright toto dede
mandmand andand obtainobtain custodycustody ofof theirtheir personnelpersonnel alreadyalready heldheld byby thethe civilcivil 
authorities.authorities. IrrespectiveIrrespective ofof thisthis right,right, itit isis thethe policypolicy ofof thethe NavyNavy DepartDepart
mentment toto cooperatecooperate withwith thethe civilcivil authoritiesauthorities ofof thethe variousvarious statesstates inin casescases 
wherewhere personspersons inin thethe navalnaval serviceservice areare chargedcharged withwith thethe commissioncommission ofof 
crimes,crimes, andand itit isis onlyonly inin exceptionalexceptional casescases thatthat thethe NavyNavy DepartmentDepartment hashas 
demandeddemanded custodycustody ofof suchsuch personspersons oror declineddeclined toto deliverdeliver themthem toto thethe civilcivil 
authorities.authorities. 

4-16.4-16. DeliveryDelivery ofof menmen toto civilcivil authorities.authorities. ItIt shouldshould bebe notednoted thatthat whenwhen aa 
personperson isis inin navalnaval custody,custody, hishis commandingcommanding officerofficer doesdoes notnot havehave ~he~he authorauthor
ityity toto deliverdeliver himhim toto thethe civilcivil authoritiesauthorities untiluntil thethe consentconsent ofof thethe SecretarySecretary 
ofof thethe NavyNavy hashas firstfirst beenbeen had.had. AfterAfter consentconsent hashas beenbeen obtainedobtained thethe personperson 
maymay bebe delivereddelivered toto civilcivil authoritiesauthorities uponupon certaincertain termsterms laidlaid downdown byby thethe 
SecretarySecretary ofof thethe Navy.Navy. ThisThis includesincludes thethe demanddemand toto produceproduce underunder aa writwrit 
ofof habeashabeas corpus:corpus: 
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CommandingCommanding officerofficer mustmust notifynotify Department.Department. InIn nono casecase willwill com·com· 
mandingmanding officersofficers ofof vesselsvessels oror shoreshore stationsstations ofof thethe NavyNavy oror MarineMarine CorpsCorps 
deliverdeliver toto thethe civilcivil authorities,authorities, StateState oror Federal,Federal, anyany personperson inin theirtheir custodycustody 
oror underunder theirtheir controlcontrol withoutwithout firstfirst communicatingcommunicating withwith thethe SecretarySecretary ofof thethe 
NavyNavy andand awaitingawaiting hishis instructions.instructions. TheThe SecretarySecretary ofof thethe NavyNavy willwill 
promptlypromptly issueissue thethe necessarynecessary ordersorders inin thethe case,case, oror makemake requestrequest uponupon thethe 
AttorneyAttorney General,General, inin accordanceaccordance withwith TitleTitle 5,5, ChapterChapter 5,5, U.U. S.S. Code,Code, toto 
furnishfurnish suchsuch legallegal assistanceassistance toto thethe commandingcommanding officerofficer concerned,concerned, asas thethe 
interestsinterests ofof thethe UnitedUnited StatesStates involvedinvolved inin suchsuch casecase maymay demand.demand. 

RefersRefers toto allall cases.cases. TheThe wordswords inin nono oase,oase, asas usedused inin thethe aboveabove parapara
graph,graph, areare intendedintended toto referrefer toto everyevery casecase inin whichwhich thethe civilcivil authorities,authorities, 
FederalFederal oror State,State, requestrequest oror demanddemand thethe deliverydelivery toto themthem ofof anyany officerofficer 
oror enlistedenlisted manman inin thethe NavyNavy oror MarineMarine Corps,Corps, whetherwhether forfor thethe purposepurpose ofof 
determiningdetermining thethe legalitylegality ofof hishis detentiondetention byby thethe navalnaval authorities,authorities, oror ofof 
tryingtrying himhim forfor aa violationviolation ofof thethe FederalFederal oror StateState laws,laws, oror ofof securingsecuring thethe 
testimonytestimony ofof aa navalnaval prisonerprisoner asas aa witnesswitness inin aa civilcivil court.court. TheThe instructionsinstructions 
containedcontained inin thethe aboveabove paragraphparagraph accordinglyaccordingly applyapply toto andand includeinclude allall casescases 
inin whichwhich writswrits ofof habeashabeas corpus,corpus, requisitionsrequisitions ofof thethe governorgovernor oror chiefchief execuexecu
tivetive ofof anyany State,State, warrantswarrants adad testificandum,testificandum, oror otherother civilcivil processprocess ofof anyany 
kindkind areare servedserved onon commandingcommanding officersofficers ofof thethe NavyNavy oror MarineMarine Corps,Corps, 
afloatafloat oror ashore,ashore, includingincluding navynavy yardsyards wherewhere thethe StateState hashas retainedretained juris·juris· 
dictiondiction forfor serviceservice ofof process,process, forfor thethe purposepurpose ofof securingsecuring thethe deliverydelivery ofof 
anyany personperson underunder theirtheir controlcontrol toto suchsuch civilcivil authorities.authorities. 

AlnavAlnav 95,95, 1942.1942. BlanketBlanket permissionpermission toto deliverdeliver aa personperson inin custodycustody toto 
civilcivil authoritiesauthorities waswas grantedgranted byby thethe SecretarySecretary ofof thethe NavyNavy inin AlNavAlNav 95,95, 
1942,1942, whichwhich modifiesmodifies thethe precedingpreceding paragraphparagraph asas follows:follows: 

PursuantPursuant toto provisionsprovisions ofof appendixappendix CC 44 andand 8,8, NavalNaval CourtsCourts andand Boards,Boards,
 
 
authorityauthority isis grantedgranted toto deliverdeliver inin continentalcontinental UnitedUnited States,States, Alaska,Alaska, Hawaii,Hawaii,
 
 
andand CanalCanal ZoneZone enlistedenlisted menmen Navy,Navy, MarineMarine Corps,Corps, andand CoastCoast GuardGuard toto civilcivil
 
 
authorities,authorities, Federal,Federal, State,State, Territorial,Territorial, oror local,local, withoutwithout procuringprocuring furtherfurther
 
 
authorityauthority fromfrom NavyNavy Department,Department, wherewhere properproper warrantwarrant presented.presented. ReportReport ofof
 
 
deliverydelivery inin eacheach casecase willwill bebe forwardedforwarded toto NavyNavy DepartmentDepartment withwith copycopy toto
 
 
BuNav,BuNav, MarineMarine Corps,Corps, oror CoastCoast Guard.Guard. DeliveryDelivery willwill notnot bebe mademade withoutwithout
 
 
priorprior specificspecific authorityauthority ofof NavyNavy Department,Department, wherewhere disciplinarydisciplinary proceedingsproceedings
 
 
areare pendingpending oror manman isis undergoingundergoing sentencesentence oror wherewhere manman isis wantedwanted byby civilcivil
 
 
authoritiesauthorities otherother thanthan FederalFederal outsideoutside State,State, inin whichwhich casecase provisionsprovisions appendixappendix
 
 
C-9,C-9, NavalNaval CourtsCourts andand Boards,Boards, continuecontinue toto apply,apply, oror wherewhere unusualunusual circumcircum

stancesstances existexist thatthat inin opinionopinion commandingcommanding officerofficer warrantswarrants referencereference ofof casecase
 
 
toto Department.Department.
 
 

DeliveryDelivery ofof menmen toto StateState authoritiesauthorities forfor trial.trial. AppendixAppendix C·4,C·4, NavalNaval 
CourtsCourts andand Boards,Boards, 19371937 provides:provides: 

InIn everyevery casecase inin whichwhich thethe SecretarySecretary ofof thethe NavyNavy authorizesauthorizes thethe deliverydelivery ofof anyany
 
 
personperson inin thethe NavyNavy oror MarineMarine CorpsCorps toto thethe civilcivil authoritiesauthorities ofof aa State,State, forfor
 
 
trial,trial, suchsuch person'sperson's commandingcommanding officerofficer will,will, beforebefore makingmaking suchsuch delivery,delivery, obtainobtain
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fromfrom thethe GovernorGovernor oror otherother dulyduly authorizedauthorized officerofficer ofof suchsuch StateState aa writtenwritten 
agreementagreement thatthat hehe willwill bebe informedinformed ofof thethe outcomeoutcome ofof thethe trialtrial andand thatthat thethe 
personperson soso delivereddelivered willwill bebe returnedreturned toto thethe navalnaval authoritiesauthorities atat thethe placeplace ofof hishis 
deliverydelivery oror issuedissued transportationtransportation toto thethe nearestnearest receivingreceiving shipship (or(or marinemarine 
barracksbarracks inin thethe casecase ofof Marines)Marines) withoutwithout expenseexpense toto thethe UnitedUnited StatesStates oror toto 
thethe personperson delivereddelivered immediatelyimmediately uponupon thethe completioncompletion ofof hishis trialtrial forfor thethe 
allegedalleged misconductmisconduct whichwhich occasionedoccasioned hishis deliverydelivery toto thethe civilcivil authorities,authorities, inin thethe 
eventevent thatthat hehe isis acquittedacquitted uponupon saidsaid trial,trial, oror immediatelyimmediately uponupon satisfyingsatisfying thethe 
sentencesentence ofof thethe courtcourt inin thethe eventevent thatthat hehe isis convictedconvicted andand aa sentencesentence imposed,imposed, 
oror uponupon otherother dispositiondisposition ofof hishis case,case, providedprovided thatthat thethe navalnaval authoritiesauthorities shallshall 
thenthen desiredesire hishis return.return. 

FormForm ofof agreementagreement asas toto expenses.expenses. TheThe followingfollowing isis suggestedsuggested asas aa 
formform ofof agreementagreement acceptableacceptable toto thethe DepartmentDepartment inin thethe casescases referredreferred toto inin 
AppendixAppendix C-4,C-4, NavalNaval CourtsCourts andand Boards,Boards, 1937:1937: 

InIn considerationconsideration ofof thethe deliverydelivery ofof ........ ,, UnitedUnited StatesStates NavyNavy 
(or(or UnitedUnited StatesStates MarineMarine Corps),Corps), toto .. .. .. .. ,, atat .. .. .. .. ,, forfor trialtrial 
uponupon thethe chargecharge ofof ,, II herebyhereby agree,agree, pursuantpursuant toto thethe authorityauthority 
vestedvested inin meme asas ,, thatthat thethe commandingcommanding officerofficer ofof thethe U.U. S.S. SS .. 
.. .. .. .. willwill bebe informedinformed ofof thethe outcomeoutcome ofof thethe trialtrial andand thatthat saidsaid 
.. .. .. .. willwill bebe returnedreturned toto thethe navalnaval authoritiesauthorities atat thethe aforesaidaforesaid 
placeplace ofof hishis deliverydelivery oror issuedissued transportationtransportation toto thethe nearestnearest receivreceiv
inging shipship (or(or marinemarine barracks,barracks, inin thethe casecase ofof Marines)Marines) withoutwithout ex·ex· 
pensepense toto thethe UnitedUnited StatesStates oror thethe personperson delivereddelivered immediatelyimmediately 
uponupon thethe completioncompletion ofof hishis trialtrial uponupon thethe chargecharge aforesaidaforesaid inin 
thethe eventevent thatthat hehe isis acquittedacquitted uponupon saidsaid trial,trial, oror immediatelyimmediately uponupon 
satisfyingsatisfying thethe sentencesentence ofof thethe courtcourt inin thethe eventevent thatthat hehe isis con·con· 
victedvicted andand aa sentencesentence imposed,imposed, oror uponupon otherother dispositiondisposition ofof hishis 
case,case, providedprovided thatthat thethe navalnaval authoritiesauthorities shallshall thenthen desiredesire hishis 
return.return. 

TheThe DepartmentDepartment considersconsiders thisthis agreementagreement substantiallysubstantially compliedcomplied withwith 
whenwhen thethe manman isis furnishedfurnished transportationtransportation backback toto hishis station,station, andand necesneces
sarysary cashcash toto covercover hishis incidentalincidental expensesexpenses enen routeroute thereto,thereto, andand thethe NavyNavy 
DepartmentDepartment soso informed.informed. 

AgreementAgreement notnot requiredrequired ofof FederalFederal authorities.authorities. AppendixAppendix C-8,C-8, NavalNaval 
CourtsCourts andand Boards,Boards, 1937,1937, provides:provides: 

AnAn agreementagreement asas toto expensesexpenses willwill notnot bebe exactedexacted asas aa conditioncondition toto thethe deliverydelivery 
ofof menmen toto thethe FederalFederal authoritiesauthorities eithereither inin responseresponse toto writswrits ofof habeashabeas corpus,corpus, 
asas witnesses,witnesses, oror forfor trial.trial. However,However, inin suchsuch casescases thethe expensesexpenses willwill bebe defrayeddefrayed 
asas follows:follows: TheThe personperson whowho producesproduces aa manman inin aa FederalFederal courtcourt inin responseresponse toto 
aa writwrit ofof habeashabeas corpuscorpus oror asas aa witnesswitness willwill keepkeep anan accurateaccurate accountaccount ofof 
expenses,expenses, andand presentpresent samesame toto thethe UnitedUnited StatesStates marshalmarshal forfor thethe districtdistrict inin 
whichwhich thethe courtcourt isis sitting,sitting, whowho isis thethe properproper officerofficer toto settlesettle suchsuch account,account, 
includingincluding thethe expensesexpenses ofof thethe returnreturn trip.trip. MenMen desireddesired byby thethe FederalFederal authori·authori· 
tiesties forfor trialtrial willwill bebe calledcalled forfor andand takentaken intointo custodycustody byby aa UnitedUnited StatesStates 

RESTRICTED,RESTRICTED, 



JJ 

4646 NAVALNAVAL JUSTICEJUSTICE 

marshalmarshal oror deputydeputy marshal;marshal; inin suchsuch casecase thethe expenseexpense ofof transportingtransporting thethe manman
 
 
toto thethe placeplace ofof trialtrial will,will, ofof course,course, bebe defrayeddefrayed byby thethe marshal.marshal. IfIf thethe manman isis
 
 
notnot convicted,convicted, oror thethe casecase isis dismissed,dismissed, thethe manman willwill bebe returnedreturned toto thethe NavyNavy
 
 
andand thethe necessarynecessary expensesexpenses paidpaid fromfrom anan appropriationappropriation underunder thethe controlcontrol ofof
 
 
thethe DepartmentDepartment ofof Justice.Justice. 

Governor'sGovernor's requisitionrequisition necessarynecessary inin certaincertain cases.cases. AppendixAppendix C-9,C-9, NavalNaval
 
 
CourtsCourts andand Boards,Boards, 1937,1937, provides:provides:
 
 

InIn casescases inin whichwhich thethe deliverydelivery ofof anyany personperson inin thethe NavyNavy oror MarineMarine CorpsCorps forfor
 
 
trialtrial isis desireddesired byby thethe civilcivil authoritiesauthorities ofof aa State,State, andand suchsuch personperson isis notnot
 
 
attachedattached toto oror servingserving atat aa navynavy yardyard oror otherother placeplace withinwithin thethe limitslimits ofof saidsaid
 
 
State,State, requisitionrequisition forfor thethe deliverydelivery ofof thethe partyparty mustmust bebe mademade byby thethe GovernorGovernor
 
 
oror chiefchief executiveexecutive ofof suchsuch State,State, addressedaddressed toto thethe SecretarySecretary ofof thethe Navy,Navy, showshow

inging thatthat thethe partyparty desireddesired isis chargedcharged withwith aa crimecrime inin thatthat StateState forfor whichwhich hehe
 
 
couldcould bebe extraditedextradited underunder thethe ConstitutionConstitution ofof thethe UnitedUnited States.States. thethe enactmentsenactments
 
 
ofof Congress,Congress, oror thethe lawslaws ofof thethe StateState desiringdesiring hishis delivery.delivery. SuchSuch requisitionrequisition
 
 
shouldshould bebe forwardedforwarded toto thethe SecretarySecretary ofof thethe NavyNavy byby mailmail forfor preliminarypreliminary
 
 
examination,examination, togethertogether withwith thethe appointmentappointment ofof thethe agentagent ofof thethe StateState toto whomwhom
 
 
itit isis desireddesired thatthat deliverydelivery bebe made.made. Thereupon,Thereupon, ifif thethe paperspapers areare foundfound toto bebe
 
 
inin duedue form,form, thethe SecretarySecretary ofof thethe NavyNavy willwill sendsend thethe necessarynecessary authorizationauthorization toto
 
 
thethe designateddesignated agentagent permittingpermitting himhim toto taketake thethe partyparty intointo custodycustody uponupon com.com.
 
 
pliancepliance withwith SectionSection C-4.C-4. 

ActionAction wherewhere menmen areare convictedconvicted byby civilcivil authorities.authorities. WheneverWhenever menmen
 
 
delivereddelivered toto thethe civilcivil authoritiesauthorities forfor trialtrial areare convicted,convicted, thethe commandingcommanding
 
 
officerofficer willwill makemake fullfull reportreport ofof thethe offenseoffense andand sentencesentence toto thethe ChiefChief ofof
 
 
NavalNaval PersonnelPersonnel oror thethe CommandantCommandant ofof thethe MarineMarine Corps,Corps, asas thethe casecase maymay
 
 
be,be, withwith recommendationrecommendation asas toto whetherwhether thethe manman shouldshould bebe dischargeddischarged asas
 
 
undesirable.undesirable. 

AdditionalAdditional instruction.instruction. InIn anyany casecase of
 
wherewhere thethe problemproblem ofof deliverydelivery of
menmen toto civilcivil authoritiesauthorities isis involved,involved, aa completecomplete andand thoroughthorough studystudy shouldshould
 
 
bebe mademade ofof thethe instructionsinstructions containedcontained inin AppendixAppendix CC ofof NavalNaval CourtsCourts andand
 
 
Boards,Boards, 1937.1937. 

4-17.4-17. ServiceService ofof subpoenasubpoena oror otherother processprocess onon personspersons inin thethe Navy.Navy. ComCom
mandingmanding officersofficers afloatafloat oror ashoreashore areare authorizedauthorized toto permitpermit thethe serviceservice ofof 
subpoena,subpoena, oror otherother process,process, uponupon thethe personperson namednamed therein,therein, providedprovided suchsuch 
personperson isis withinwithin thethe jurisdictionjurisdiction ofof thethe courtcourt outout ofof whichwhich thethe processprocess 
issues;issues; butbut suchsuch serviceservice willwill notnot bebe allowedallowed withoutwithout permissionpermission ofof thethe 
commandingcommanding officerofficer firstfirst beingbeing obtained.obtained. WhereWhere thethe personperson inin thethe navalnaval 
serviceservice isis I)nI)n boardboard ship,ship, oror atat aa navalnaval stationstation beyondbeyond thethe jurisdictionjurisdiction ofof 
thethe court,court, itit isis necessarynecessary thatthat thethe processprocess bebe presentedpresented toto thethe man'sman's com.com. 
mandingmanding officerofficer whowho willwill deliverdeliver thethe processprocess toto thethe personperson namednamed thereintherein 
andand informinform himhim that,that, ifif hehe isis willingwilling voluntarilyvoluntarily toto acceptaccept suchsuch service,service, hehe 
shouldshould indicateindicate hishis acceptanceacceptance inin thethe mannermanner provided.provided. InIn thethe eventevent thethe manman 
declinesdeclines toto acceptaccept service,service, thethe commandingcommanding officerofficer willwill returnreturn saidsaid warrantwarrant 
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withwith aa statementstatement toto thatthat effect.effect. InIn casescases inin whichwhich serviceservice byby mailmail isis legallylegally 
sufficient,sufficient, thethe paperspapers maymay bebe addressedaddressed toto thethe man.man. 

TheThe aboveabove dealsdeals withwith thethe serviceservice ofof processprocess andand obtainingobtaining testimonytestimony inin 

mattersmatters whichwhich areare inin litigation.litigation. 

4-18.4-18. InterviewingInterviewing andand takingtaking statementsstatements ofof navalnaval personnel.personnel. RequestsRequests forfor 
permissionpermission toto interviewinterview navalnaval personnelpersonnel oror toto obtainobtain theirtheir statements,statements, andand 
inquiriesinquiries relatingrelating thereto,thereto, concerningconcerning collisionscollisions betweenbetween merchantmerchant vessels,vessels, 
shallshall bebe forwardedforwarded toto thethe OfficeOffice ofof thethe JudgeJudge AdvocateAdvocate General.General. ThatThat officeoffice 
willwill thenthen arrange,arrange, insofarinsofar asas itit isis practicable,practicable, toto havehave thethe personnelpersonnel rere
questedquested availableavailable forfor interviewinterview byby counselcounsel representingrepresenting allall partiesparties inin inter·inter· 
est,est, oror suchsuch ofof themthem asas maymay desiredesire toto attendattend atat thethe samesame time.time. AllAll interviewsinterviews 
ofof navalnaval personnelpersonnel arrangedarranged inin accordanceaccordance withwith thisthis provisionprovision willwill bebe concon
ductedducted inin thethe presencepresence ofof anan officerofficer designateddesignated byby thethe JudgeJudge AdvocateAdvocate 
General.General. If,If, duringduring anan arrangedarranged interview,interview, anan attemptattempt isis mademade toto developdevelop 
securitysecurity matters,matters, thethe disclosuredisclosure ofof whichwhich wouldwould bebe detrimentaldetrimental toto thethe interinter
estsests ofof thethe UnitedUnited States,States, thethe officerofficer presentpresent willwill immediatelyimmediately precludepreclude thatthat 
lineline ofof inquiry.inquiry. ItIt isis intendedintended thatthat thethe procedureprocedure providedprovided shallshall bebe adminadmin
isteredistered inin aa mannermanner thatthat willwill preservepreserve atat allall timestimes thethe NavyNavy Department'sDepartment's 
completecomplete impartialityimpartiality andand totaltotal disinterestednessdisinterestedness inin anyany litigationlitigation arisingarising 

outout ofof the'the' subjectsubject mattermatter ofof thethe interview.interview. 
IfIf anyany ofof thethe partiesparties inin interestinterest desiresdesires statementsstatements fromfrom navalnaval personnel,personnel, 

eacheach statementstatement shallshall bebe preparedprepared underunder thethe directiondirection ofof thethe officerofficer presentpresent 
forfor thethe purposepurpose ofof preventingpreventing thethe disclosuredisclosure ofof anyany informationinformation thatthat maymay 
bebe classified.classified. AA copycopy ofof thethe statementstatement asas signedsigned byby thethe makermaker shallshall bebe furfur
nishednished toto eacheach partyparty inin interest,interest, thethe personperson makingmaking thethe statement,statement, andand thethe 
OfficeOffice ofof thethe JudgeJudge AdvocateAdvocate GeneralGeneral (Admiralty(Admiralty Section).Section). 

TheThe aboveabove dealsdeals withwith mattersmatters preliminarypreliminary toto litigation,litigation, thatthat is,is, whenwhen 
counsel.counsel. agents,agents, oror investigatorsinvestigators forfor steamshipsteamship companiescompanies oror underwritersunderwriters 
seekseek toto interviewinterview navalnaval personnelpersonnel andand toto obtainobtain theirtheir statements,statements, andand isis 
restrictedrestricted toto casescases ofof collisioncollision betweenbetween merchantmerchant vesselsvessels andand casescases involvinginvolving 
damagedamage causedcaused byby merchantmerchant vessels.vessels. ItIt doesdoes notnot applyapply wherewhere thethe interestsinterests 
ofof thethe UnitedUnited StatesStates areare involved.involved. 

4-19.4-19. TheThe MarineMarine Corps.Corps. BothBoth byby lawlaw andand byby itsits primaryprimary andand fundamentalfundamental 
charactercharacter thethe MarineMarine CorpsCorps belongsbelongs to,to, andand isis aa partpart of,of, thethe Navy.Navy. ItIt isis 
subjectsubject toto allall lawslaws pertainingpertaining toto navalnaval justice,justice, exceptingexcepting whenwhen detacheddetached forfor 
serviceservice withwith thethe ArmyArmy byby orderorder ofof thethe President,President, whenwhen itit isis amenableamenable toto thethe 

ArticlesArticles ofof War,War, 
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5.5. CONCEPTSCONCEPTS OFOF NAVALNAVAL DISCIPLINEDISCIPLINE 

5-1.5-1. PhasesPhases ofof discipline.discipline. NavalNaval CourtsCourts andand BoardsBoards cancan bebe saidsaid toto estab·estab· 
lishlish thethe Navy'sNavy's systemsystem forfor dealingdealing withwith thosethose chargedcharged withwith offenses,offenses, thatthat is,is, 
thethe machinerymachinery ofof navalnaval discipline.discipline. However,However, inin consideringconsidering thethe questionquestion ofof 
discipline,discipline, itit isis necessarynecessary toto examineexamine twotwo includedincluded problems:problems: (1)(1) thethe causecause 
ofof offenses,offenses, andand (2)(2) thethe treatmenttreatment ofof convictedconvicted offenders.offenders. DisciplineDiscipline andand 
punishmentpunishment areare notnot alwaysalways synonymous,synonymous, andand anan officerofficer cancan prescribeprescribe thethe 
properproper curativecurative actionaction forfor misconductmisconduct onlyonly ifif hehe understandsunderstands thethe causecause 
underlyingunderlying suchsuch misconduct.misconduct. InIn otherother words,words, hehe mustmust combatcombat thethe causecause byby 
actionaction whichwhich isis accuratelyaccurately calculatedcalculated toto produceproduce thethe desireddesired result.result. TheThe 
questionquestion ofof punishmentpunishment cancan bebe consideredconsidered onlyonly whenwhen thethe causecause ofof thethe 
offenseoffense hashas beenbeen correctlycorrectly determined.determined. TheThe properproper applicationapplication ofof thethe 
punishment,punishment, oror anyany otherother measuresmeasures whichwhich thethe factsfacts maymay warrant,warrant, completescompletes 
disciplinarydisciplinary action.action. 

5-2.5-2. GeneralGeneral categoriescategories ofof offenders.offenders. TheThe majoritymajority ofof thethe offenses,offenses, whichwhich 
byby civilcivil criminalcriminal lawlaw wouldwould bebe classifiedclassified asas seriousserious misdemeanorsmisdemeanors oror 
felonies,felonies, areare attributableattributable toto aa relativelyrelatively smallsmall numbernumber ofof men.men. ItIt isis esti·esti· 
matedmated thatthat notnot moremore thanthan threethree perper centcent ofof allall navalnaval offendersoffenders fallfall withinwithin 
thisthis group.group. TheThe onlyonly recourserecourse withwith thesethese menmen isis toto holdhold thethe discreditdiscredit theythey 
bringbring toto thethe NavyNavy toto aa minimumminimum byby pursuingpursuing aa policypolicy ofof effectiveeffective detection,detection, 
promptprompt trial,trial, andand adequateadequate sentencesentence providingproviding forfor dischargedischarge afterafter aa suit·suit· 
ableable periodperiod ofof confinement.confinement. AA fewfew maymay bebe rehabilitatedrehabilitated whilewhile inin confine·confine· 
ment,ment, butbut suchsuch aa developmentdevelopment isis thcthc onlyonly adequateadequate reasonreason forfor retentionretention 
inin thethe service.service. 

ThereThere isis aa secondsecond groupgroup ofof offendersoffenders forfor whomwhom nono correctivecorrective actionaction isis 
feasiblefeasible becausebecause theirtheir difficultiesdifficulties areare attributableattributable entirelyentirely toto mentalmental defi·defi· 
ciencies.ciencies. TheyThey areare mentalmental defectives,defectives, who,who, eveneven withwith goodgood intentions,intentions, willwill 
nevernever bebe ofof anyany useuse inin thethe navalnaval service,service, andand whosewhose enlistmentenlistment oror inductioninduction 
isis partiallypartially duedue toto inadequateinadequate screeningscreening techniquestechniques underunder thethe presspress ofof war·war· 
timetime conditions.conditions. SeparationSeparation fromfrom thethe service,service, byby administrativeadministrative discharge,discharge, 
oror otherwise,otherwise, isis thethe onlyonly recourserecourse .. 

•• ThereThere remainsremains thethe majormajor group,group, approximatelyapproximately eighty.fiveeighty.five perper centcent ofof 
allall offenders,offenders, notnot fundamentallyfundamentally criminals,criminals, andand ofof adequateadequate intelligence,intelligence, 
whowho forfor oneone reasonreason oror anotheranother dodo notnot conformconform toto thethe standardsstandards ofof navalnaval 
discipline.discipline. BroadlyBroadly speaking,speaking, thesethese areare thethe absentees.absentees. TheyThey areare mademade upup ofof 
casualcasual offenders,offenders, ofof wilfulwilful evaders,evaders, andand ofof thethe erraticerratic and,and, thethe irresponsible,irresponsible, 
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somesome ofof whomwhom areare classifiedclassified byby psychiatristspsychiatrists andand psychologistspsychologists asas havinghaving 
psychopathicpsychopathic personalities.personalities. ThisThis sectionsection ofof thethe navalnaval populationpopulation presentspresents 
aa realreal disciplinarydisciplinary problem,problem, butbut thisthis problemproblem isis subjectsubject inin aa largelarge partpart toto 
solutionsolution ifif thethe underlyingunderlying causescauses forfor thethe offensesoffenses areare determineddetermined andand approappro
priatepriate countermeasurescountermeasures taken.taken. 

5-3.5-3. TheThe causecause ofof offenses.offenses. ApproximatelyApproximately three-quartersthree-quarters ofof allall disciplinarydisciplinary 
casescases havehave theirtheir genesisgenesis inin unauthorizedunauthorized absence.absence. TheThe remainingremaining casescases concon
sistsist principallyprincipally ofof otherother militarymilitary offenses.offenses. AA smallsmall percentagepercentage ofof casescases 
relatesrelates toto offensesoffenses whichwhich wouldwould constituteconstitute crimescrimes ofof varyingvarying degreesdegrees ofof 
gravitygravity inin civiliancivilian life.life. TheThe NavyNavy isis moremore concernedconcerned withwith thethe absenceabsence cases,cases, 
becausebecause ofof theirtheir numericalnumerical importanceimportance andand becausebecause thethe frequencyfrequency withwith 
whichwhich theythey occuroccur isis moremore susceptiblesusceptible ofof beingbeing reducedreduced byby remedialremedial 
measures.measures. TheThe basicbasic oror underlyingunderlying causescauses forfor thethe commissioncommission ofof thesethese andand 
otherother militarymilitary offensesoffenses areare herehere considered.considered. 

InadequateInadequate indoctrination.indoctrination. InIn peacepeace timetime thethe normalnormal trainingtraining forfor 
recruits,recruits, beforebefore assignmentassignment toto generalgeneral service,service, isis twelvetwelve weeks.weeks. DuringDuring warwar 
timetime thisthis periodperiod hashas ofof necessity,necessity, beenbeen onon occasionoccasion reduced.reduced. BrevityBrevity ofof thethe 
recruitrecruit training'training' periodperiod isis aptapt toto provideprovide inadequateinadequate initialinitial indoctrination.indoctrination. 
However,However, trainingtraining isis aa continuouscontinuous processprocess inin thethe serviceservice andand recruitrecruit trainingtraining 
isis merelymerely aa foundationfoundation whichwhich requiresrequires furtherfurther developmentdevelopment throughoutthroughout aa 
man'sman's entireentire navalnaval career.career. 

ThereThere appearsappears toto bebe aa substantialsubstantial unanimityunanimity ofof opinionopinion inin thethe serviceservice 
thatthat thethe lacklack ofof respectrespect forfor authorityauthority andand thethe irresponsibilityirresponsibility ofof manymany youthsyouths 
inin thethe serviceservice isis duedue toto seriousserious lacklack ofof homehome training.training. WhileWhile thethe NavyNavy cancan 
dodo littlelittle toto improveimprove thesethese homehome conditions,conditions, thethe factfact thatthat theythey areare assumedassumed toto 
existexist indicatesindicates thatthat navalnaval trainingtraining shouldshould bebe pointedpointed towardtoward overcomingovercoming 
thisthis initialinitial handicap.handicap. TheThe obligationobligation ofof thethe serviceservice inin thisthis respectrespect waswas notnot 
alwaysalways fullyfully recognized.recognized. AlthoughAlthough allall stationsstations werewere providedprovided withwith chapchap
lainslains toto carecare forfor thethe spiritualspiritual welfarewelfare ofof thesethese youngyoung men,men, andand toto adviseadvise 
them,them, therethere waswas oftenoften aa lacklack ofof instructioninstruction asas toto thethe availabilityavailability andand 
advisabilityadvisability ofof usingusing thesethese andand otherother services,services, suchsuch asas thethe RedRed CrossCross andand thethe 
NavyNavy ReliefRelief Society.Society. However,However, remedialremedial actionaction hashas beenbeen taken,taken, wherewhere necesneces
sary,sary, withwith resultsresults thatthat areare gratifying.gratifying. 

InexperienceInexperience ofof officers.officers. MuchMuch ofof thethe excessiveexcessive absenteeismabsenteeism resultsresults 
becausebecause manymany officersofficers lacklack experienceexperience andand knowledgeknowledge inin thethe artart ofof handlinghandling 
enlistedenlisted men.men. TheThe inexperienceinexperience ofof practicallypractically allall thethe youngeryounger officers,officers, timetime 
andand trainingtraining alonealone cancan remedy.remedy. However,However, thethe faultfault hashas notnot lainlain entirelyentirely 
withwith thesethese youngeryounger officers.officers. SomeSome olderolder andand experiencedexperienced officersofficers havehave beenbeen 
laxlax inin observingobserving thethe conditionsconditions whichwhich prevailedprevailed andand inin takingtaking stepssteps toto 
correctcorrect them.them. PositivePositive stepssteps havehave beenbeen takentaken toto improveimprove thethe officerofficer trainingtraining 
programsprograms inin thisthis respect,respect, bothboth inin thethe indoctrinationindoctrination stagestage andand inin continucontinu
ationation ofof trainingtraining inin activeactive service.service. TheThe highhigh commandcommand hashas directeddirected thatthat 
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seniorsenior officersofficers givegive considerationconsideration toto thethe educationeducation ofof juniorjunior officersofficers inin mili·mili· 
tarytary leadershipleadership atat leastleast equalequal toto thatthat givengiven toto technicaltechnical andand operationaloperational 
fitness,fitness, and,and, inin particular,particular, thatthat captains,captains, executives,executives, andand headsheads ofof departdepart
mentsments notnot onlyonly instructinstruct inexperiencedinexperienced officersofficers inin thethe artart ofof handlinghandling menmen 
butbut alsoalso maintainmaintain aa closeclose supervisionsupervision inin suchsuch matters.matters. ItIt maymay bebe confidentlyconfidently 
saidsaid thatthat strictstrict compliancecompliance withwith thesethese ordersorders andand follow-upsfollow-ups toto insureinsure concon
tinuedtinued observationobservation willwill reducereduce disciplinarydisciplinary infractionsinfractions asas wellwell asas produceproduce 
beneficialbeneficial resultsresults inin thethe formform ofof improvedimproved morale.morale. 

Homesickness.Homesickness. ManyMany thousandsthousands ofof recruitsrecruits havehave nevernever beforebefore beenbeen 
awayaway fromfrom home.home. ItIt isis naturalnatural thatthat aa largelarge percentagepercentage ofof thesethese menmen suffersuffer 
fromfrom nostalgia,nostalgia, which,which, inin thethe casecase ofof thethe weakerweaker ones,ones, resultsresults inin unauthorizedunauthorized 
absence.absence. Unfortunately,Unfortunately, inin manymany cases,cases, theythey areare encouragedencouraged inin thisthis byby theirtheir 
mothers,mothers, wives,wives, oror otherother relatives,relatives, who,who, lackinglacking familiarityfamiliarity withwith thethe differdiffer
enceence betweenbetween militarymilitary absenteeismabsenteeism andand industrialindustrial absenteeism,absenteeism, oror scholasticscholastic 
truancy,truancy, dodo notnot appreciateappreciate thethe seriousnessseriousness fromfrom thethe militarymilitary viewpoint,viewpoint, oror 
dodo notnot realizerealize thethe consequencesconsequences whichwhich areare suresure toto follow.follow. ThereThere isis nono 
questionquestion butbut thatthat thethe entranceentrance intointo aa newnew andand strangestrange environment,environment, togethertogether 
withwith thethe suddensudden changechange inin thethe modemode ofof lifelife fromfrom individualindividual irresponsibilityirresponsibility 
toto thethe rigorsrigors ofof navalnaval discipline,discipline, involvesinvolves aa processprocess ofof adjustmentadjustment whichwhich 
maymay causecause strongstrong yearningsyearnings forfor home.home. ThisThis mustmust bebe realizedrealized andand countercounter
actedacted asas farfar asas possible.possible. 

DomesticDomestic andand maritalmarital troubles.troubles. DomesticDomestic andand maritalmarital troubles,troubles, bothboth 
realreal andand imagined,imagined, areare notnot infrequentinfrequent causescauses ofof unauthorizedunauthorized absences.absences. 
SomeSome ofof thisthis cannotcannot bebe helped.helped. ButBut therethere areare thingsthings whichwhich cancan bebe donedone toto 
alleviatealleviate thethe situation.situation. ThisThis requiresrequires aa sympatheticsympathetic attitudeattitude onon thethe partpart ofof 
thosethose immediatelyimmediately inin chargecharge ofof thethe recruits.recruits. ItIt isis implementedimplemented byby givinggiving 
clearclear andand repeatedrepeated instructionsinstructions coveringcovering thethe grantinggranting ofof leaveleave andand liberty,liberty, 
byby allowingallowing requestsrequests toto bebe presentedpresented atat mast,mast, byby makingmaking officersofficers availableavailable 
forfor advice,advice, byby thethe functioningfunctioning ofof chaplainschaplains andand moralemorale andand welfarewelfare officers,officers, 
byby enlargingenlarging thethe scopescope ofof thethe legallegal assistanceassistance program,program, andand byby thethe workwork 
donedone byby variousvarious charitablecharitable andand welfarewelfare organizations.organizations. ItIt cannotcannot bebe assumedassumed 
thatthat instructioninstruction inin recruitrecruit trainingtraining onon thesethese mattersmatters willwill sufficesuffice forfor allall time.time. 

ItIt mustmust bebe amplifiedamplified atat dutyduty stations.stations. 

LackLack ofof instructioninstruction onon presentationpresentation ofof leaveleave requests.requests. ManyMany menmen guiltyguilty 

ofof absenceabsence overover leaveleave andand absenceabsence withoutwithout leave,leave, whenwhen questionedquestioned asas toto 
whetherwhether oror notnot theythey hadhad askedasked forfor anyany leaveleave oror extraextra leave,leave, frequentlyfrequently 
answeranswer thatthat theythey diddid not.not. LackLack ofof sufficientsufficient instructioninstruction inin presentingpresenting leaveleave 
requestsrequests isis responsibleresponsible forfor aa considerableconsiderable amountamount ofof absenteeism.absenteeism. LeavingLeaving 
thesethese mattersmatters inin thethe handshands ofof divisiondivision pettypetty officersofficers andand officeoffice yeomenyeomen invitesinvites 
favoritismfavoritism andand abuses,abuses, riskrisk ofof whichwhich wouldwould bebe eliminatedeliminated byby properproper supersuper
vision.vision. 

ComplaintsComplaints andand badbad newsnews fromfrom home.home. ComplaintsComplaints andand badbad newsnews inin 

lettersletters fromfrom homehome areare responsibleresponsible forfor muchmuch ofof thethe difficulty,difficulty, InIn thisthis case,case, 
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ofof course,course, aa programprogram ofof educationeducation forfor thethe generalgeneral publicpublic isis possiblypossibly thethe 
onlyonly cure.cure. ShortShort ofof thatthat thethe NavyNavy cancan onlyonly taketake stepssteps toto adviseadvise menmen thatthat 
homehome troublestroubles shouldshould bebe discusseddiscussed withwith officersofficers andand agenciesagencies whowho cancan renderrender 
assistance,assistance, andand thatthat unauthorizedunauthorized absenceabsence willwill inevitablyinevitably dodo nono moremore thanthan 
addadd toto thethe difficultiesdifficulties inin thethe longlong run.run. 

ImproperImproper administrationadministration ofof thethe leaveleave andand libertyliberty system.system. ImproperImproper adad

ministrationministration ofof leaveleave andand libertyliberty contributescontributes fundamentallyfundamentally toto absenteeism.absenteeism. 
MuchMuch ofof thethe administrationadministration ofof leaveleave andand libertyliberty isis linkedlinked withwith thethe questionsquestions 
ofof homesicknesshomesickness andand maritalmarital oror domesticdomestic difficulties,difficulties, previouslypreviously discussed.discussed. 
ButBut thisthis isis onlyonly aa partpart ofof thethe story.story. AA lacklack ofof appreciation,appreciation, onon thethe partpart 
ofof somesome officers,officers, ofof thethe basicbasic importanceimportance ofof leaveleave andand libertyliberty resultsresults inin 
manymany infractionsinfractions whichwhich areare avoidable.avoidable. 

DefectsDefects inin punishment.punishment. ThereThere hashas beenbeen complaintcomplaint fromfrom thethe serviceservice 
withwith respectrespect toto thethe inadequacyinadequacy andand inappropriatenessinappropriateness ofof thethe punishmentspunishments 
metedmeted outout forfor thethe commissioncommission ofof militarymilitary offenses,offenses, especiallyespecially thatthat ofof absenabsen
teeism.teeism. ComplaintsComplaints thatthat punishmentpunishment isis inadequateinadequate maymay atat timestimes havehave justijusti
fication,fication, butbut somesome ofof thethe complaintcomplaint isis causedcaused byby insufficientinsufficient appreciationappreciation ofof 
thethe entireentire problem,problem, whichwhich isis oneone ofof manymany complexitiescomplexities andand ramificationsramifications 
presentingpresenting aa situationsituation thatthat mustmust bebe consideredconsidered inin itsits entirety.entirety. ItIt mightmight bebe 
wellwell toto rememberremember thethe fact,fact, establishedestablished byby thethe experienceexperience ofof centuries.centuries. thatthat 
severityseverity ofof punishmentpunishment alonealone hashas nevernever providedprovided anan answeranswer toto penalpenal andand 
disciplinarydisciplinary problems.problems. 

MiscellaneousMiscellaneous causes.causes. OfOf thethe lessless importantimportant causescauses forfor absenteeism,absenteeism, 
allall ofof whichwhich takentaken togethertogether resultresult inin aa goodlygoodly numbernumber ofof offenses,offenses, maymay bebe 
citedcited chronicchronic seasickness,seasickness, dislikedislike forfor thethe service,service, dislikedislike forfor thethe immediateimmediate 
dutyduty toto whichwhich assigned,assigned, failurefailure toto getget expectedexpected ratingrating oror desireddesired duty,duty, 
poorpoor transportationtransportation facilities,facilities, oversleeping,oversleeping, overindulg2nceoverindulg2nce inin liquor,liquor, andand 
fondnessfondness forfor women;women; andand variousvarious minorminor reasonsreasons whichwhich areare notnot ofof sufficientsufficient 
importanceimportance toto enumerate,enumerate, andand whichwhich areare thoroughlythoroughly understandableunderstandable withoutwithout 
anyany discussiondiscussion andand explanation.explanation. AA badbad featurefeature ofof absenteeismabsenteeism resultingresulting 
fromfrom somesome ofof thesethese causescauses isis thatthat thethe offenders,offenders, leavingleaving theirtheir shipsships oror 
stationsstations withoutwithout anyany intentionintention ofof overstayingoverstaying liberty,liberty, areare overtakenovertaken byby 
temptation,temptation, andand findingfinding theythey willwill bebe latelate inin returning,returning, failfail toto concon
sidersider thatthat thethe magnitudemagnitude ofof thethe offenseoffense increasesincreases withwith thethe lengthlength ofof absence.absence. 
Hence,Hence, theythey decidedecide toto makemake aa dayday ofof itit andand extendextend theirtheir timetime onon shore,shore, notnot 
onlyonly forfor hours,hours, butbut oftenoften forfor days.days. ProperProper instructioninstruction andand avoidanceavoidance ofof 
overlyoverly harshharsh penaltiespenalties forfor thosethose whowho havehave notnot errederred tootoo farfar wouldwould dodo muchmuch 
toto combatcombat this.this. 

5-4.5-4. CurrentCurrent policypolicy onon wartimewartime offenses.offenses. TheThe currentcurrent policypolicy ofof thethe NavyNavy 
DepartmentDepartment withwith regardregard toto trialstrials ofof wartimewartime offensesoffenses involvinginvolving absencesabsences 
andand desertiondesertion isis outlinedoutlined inin SecNavSecNav CircularCircular LetterLetter ofof 2929 MayMay 19451945 andand isis 
reprintedreprinted inin AppendixAppendix CC ofof thisthis text.text. ItIt isis toto bebe noted,noted, however,however, thatthat modifi-modifi-

RESTRICTEDRESTRICTED 



JJ 

.'.' 

5252 NAVALNAVAL JUSTICEJUSTICE 

cationscations andand revisionsrevisions ofof thisthis policypolicy areare necessarynecessary fromfrom timetime toto time.time. ThereThere
fore,fore, inin allall casescases ofof thisthis naturenature itit isis extremelyextremely importantimportant thatthat referencereference bebe 
mademade toto thethe mostmost recentrecent pertinentpertinent directives.directives. 

5-5.5-5. MissingMissing ship.ship. ThereThere hashas beenbeen complaintcomplaint fromfrom variousvarious sourcessources thatthat 
missingmissing shipship byby remainingremaining absentabsent atat thethe timetime ofof sailingsailing hashas becomebecome aa comcom
monmon practicepractice owingowing toto thethe inadequateinadequate punishmentpunishment forfor thisthis veryvery seriousserious 
offense.offense. InIn thesethese instancesinstances thethe offendersoffenders werewere metedmeted outout thethe samesame mastmast 
punishmentspunishments oror awardedawarded thethe samesame kindkind ofof courtcourt asas ifif theythey hadhad notnot missedmissed 
thethe sailingsailing ofof theirtheir ships.ships. ThisThis news,news, likelike allall newsnews whichwhich hashas toto dodo withwith 
punishments,punishments, spreadspread rapidlyrapidly throughthrough thethe shipsships ofof thethe fleetfleet withwith thethe resultresult 
thatthat manymany men,men, whowho mightmight notnot havehave takentaken thethe riskrisk ofof aa severesevere punishment,punishment, 
remainedremained absentabsent andand reportedreported inin shortlyshortly afterafter theirtheir shipship hadhad sailed.sailed. ThisThis 
waswas aa faultfault inin administrationadministration byby thethe responsibleresponsible officersofficers ofof thethe commandscommands 
involved.involved. ActionAction hashas nownow beenbeen takentaken byby thethe BureauBureau ofof NavalNaval PersonnelPersonnel inin 
anan efforteffort toto combatcombat thethe practicepractice ofof missingmissing ship.ship. ItIt hashas beenbeen unequivocallyunequivocally 
statedstated thatthat aa generalgeneral court-martialcourt-martial shouldshould trytry allall suchsuch offenses,offenses, exceptexcept inin 
mostmost unusualunusual circumstances.circumstances. 

5-6.5-6. VariationsVariations inin punishment.punishment. ThereThere isis aa widewide divergencedivergence inin viewpointviewpoint withwith 
respectrespect toto thethe relativerelative appropriatenessappropriateness ofof variousvarious punishmentspunishments suchsuch asas thethe 
bad-conductbad-conduct discharge,discharge, confinement,confinement, reductionreduction inin rating,rating, andand paypay losses.losses. 
AnAn attemptattempt hashas beenbeen mademade toto regulateregulate andand standardizestandardize thesethese differencesdifferences 
throughthrough departmentaldepartmental directives.directives. TheseThese directivesdirectives dodo notnot alwaysalways meetmeet withwith 
compliance,compliance, andand inin aa numbernumber ofof instancesinstances areare deviateddeviated fromfrom witho\ltwitho\lt justifijustifi
cationcation byby conveningconvening oror reviewingreviewing authorities.authorities. ThisThis causescauses variationsvariations inin 
punishmentpunishment forfor thethe samesame offensesoffenses andand isis notnot conduciveconducive toto goodgood discipline.discipline. 

TheseThese variationsvariations inin punishmentspunishments areare notednoted inin thethe DepartmentDepartment andand corcor
rectiverective measuresmeasures areare takentaken whenwhen deemeddeemed appropriate.appropriate. TheyThey areare discusseddiscussed 
herehere becausebecause theythey indicateindicate aa widewide variancevariance ofof opinionopinion byby officersofficers ofof thethe 
NavyNavy asas toto justjust whatwhat areare appropriateappropriate punishments.punishments. ManyMany ofof thethe complaintscomplaints 
andand suggestionssuggestions tendtend toto showshow thatthat thosethose makingmaking themthem havehave beenbeen influencedinfluenced 
byby aa fewfew isolatedisolated casescases andand areare unfamiliarunfamiliar with,with, oror havehave failedfailed toto concon
sidersider inin properproper perspective,perspective, thethe manymany phasesphases ofof thethe disciplinarydisciplinary problem.problem. 
NoNo oneone lineline ofof approachapproach willwill provideprovide aa universaluniversal panacea.panacea. SuccessSuccess willwill bebe 
achievedachieved onlyonly byby intelligentintelligent dispositiondisposition ofof individualindividual cases,cases, withwith duedue concon
siderationsideration forfor variedvaried andand sometimessometimes conflictingconflicting factorsfactors suchsuch asas thethe particularparticular 
offense,offense, thethe particularparticular offender,offender, thethe forceforce ofof exampleexample toto others,others, thethe availavail
ableable facilitiesfacilities forfor confinementconfinement andand rehabilitation,rehabilitation, thethe needneed forfor minimizingminimizing 
thethe lossloss ofof manpower,manpower, andand thethe advisabilityadvisability ofof maintainingmaintaining somesome degreedegree ofof 
uniformity.uniformity. 

TheThe DepartmentDepartment hashas beenbeen extremelyextremely careful,careful, inin formulatingformulating thethe guidesguides 
forfor conveningconvening authoritiesauthorities andand commandingcommanding officers,officers, toto avoidavoid limitinglimiting thethe 
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exerciseexercise ofof discretion,discretion, whilewhile settingsetting forthforth generalgeneral principlesprinciples whichwhich havehave 
beenbeen foundfound byby experienceexperience toto bebe practicalpractical fromfrom allall standpoints.standpoints. IfIf allall comcom
mandingmanding officersofficers andand reviewingreviewing authoritiesauthorities willwill consistentlyconsistently exerciseexercise thethe 
utmostutmost carecare inin evaluatingevaluating offenders,offenders, inin awardingawarding courtscourts andand inin takingtaking 
mitigatingmitigating action,action, allall withwith aa viewview toto maintainingmaintaining disciplinediscipline butbut withoutwithout 
overlookingoverlooking thethe maximummaximum potentialpotential usefulnessusefulness ofof thethe offender,offender, thethe NavyNavy 
cancan confidentlyconfidently expectexpect markedmarked improvement.improvement. 

5-7.5-7. TheThe bad-conductbad-conduct discharge.discharge. ThereThere isis aa divergencedivergence iAiA opmIOnopmIOn asas toto 
whetherwhether oror notnot summarysummary courts-martialcourts-martial shouldshould adjudgeadjudge bad-conductbad-conduct disdis
chargescharges forfor purelypurely so-calledso-called militarymilitary offenses.offenses. However,However, aa bad-conductbad-conduct 
dischargedischarge isis seldomseldom anan appropriateappropriate punishmentpunishment inin timetime ofof war.war. IfIf executed,executed, 
itit resultsresults inin aa lossloss inin manpowermanpower whilewhile placingplacing bothboth thethe offenderoffender andand thethe 
serviceservice inin anomalousanomalous positionspositions underunder thethe SelectiveSelective ServiceService Law.Law. Moreover,Moreover, 
ifif thethe offenderoffender isis notnot reinductedreinducted inin somesome branchbranch ofof militarymilitary service,service, thethe 
ultimateultimate resultresult isis restorationrestoration toto civilcivil lifelife withwith littlelittle difficultydifficulty inin obtainingobtaining aa 
safesafe andand comparativelycomparatively lucrativelucrative position.position. 

ThereThere isis nono doubtdoubt thatthat therethere isis aa classclass ofof men,.who,men,.who, motivatedmotivated byby fearfear 
oror otherwise,otherwise, havehave soughtsought toto escapeescape militarymilitary serviceservice byby workingworking forfor aa 
BCD.BCD. AsAs forfor aa timetime therethere waswas aa generalgeneral opinionopinion inin thethe serviceservice thatthat thethe bestbest 
actionaction waswas toto getget ridrid ofof thesethese men,men, manymany bad-conductbad-conduct dischargesdischarges werewere exeexe
cuted.cuted. ThisThis resultedresulted inin anan increaseincrease ratherrather thanthan aa diminutiondiminution inin thethe occuroccur
rencerence ofof offenses,offenses, asas itit becamebecame generalgeneral knowledgeknowledge thatthat allall oneone hadhad toto dodo inin 
orderorder toto getget dischargeddischarged waswas toto bebe guiltyguilty ofof severalseveral unauthorizedunauthorized absences.absences. 
TheThe NavyNavy hashas nownow learnedlearned byby experienceexperience thatthat itit isis betterbetter forfor disciplinediscipline inin 
generalgeneral toto punishpunish thisthis classclass ofof offendersoffenders byby lossloss ofof paypay andand confinement.confinement. 
ItIt isis noteworthynoteworthy -that-that thethe ArmyArmy specialspecial court-martial,court-martial, whichwhich correspondscorresponds 
toto thethe NavyNavy summarysummary court-martial,court-martial, hashas nono powerpower toto adjudgeadjudge discharge.discharge. 

5-8.5-8. Confinement.Confinement. InIn thethe pastpast therethere hashas beenbeen oneone pronouncedpronounced defectdefect inin 
confinementconfinement asas aa punishment,punishment, whichwhich causedcaused frequentfrequent criticismcriticism andand isis nownow 
beingbeing corrected.corrected. InIn many,many, butbut byby nono meansmeans all,all, ofof thethe navalnaval placesplaces ofof con·con· 
finement,finement, prisonersprisoners werewere heldheld inin comparativecomparative idleness.idleness. ThereThere areare notnot manymany 
whowho wouldwould profitprofit fromfrom suchsuch confinement,confinement, butbut asideaside fromfrom thatthat therethere isis aa 
classclass ofof offendersoffenders toto whomwhom confinementconfinement ofof suchsuch aa character,character, farfar fromfrom havinghaving 
aa punitivepunitive effect,effect, isis preferredpreferred toto combatcombat duty.duty. TheThe chronicchronic libertyliberty breakersbreakers 
whowho seekseek toto bebe discharged,discharged, preferablypreferably withoutwithout confinement,confinement, butbut withwith concon
finementfinement underunder aa regimenregimen lackinglacking rigorrigor ifif needneed be,be, areare notnot deterreddeterred byby thethe 
prospectprospect ofof aa periodperiod ofof restrictedrestricted inactivity.inactivity. HardHard laborlabor andand intensiveintensive navalnaval 
andand remedialremedial trainingtraining andand exerciseexercise wouldwould combinecombine thethe advantagesadvantages ofof imim
provingproving thethe casualcasual offendersoffenders andand permanentlypermanently discouragingdiscouraging thethe confirmedconfirmed 
shirkers.shirkers. EveryEvery efforteffort isis beingbeing mademade toto putput suchsuch programsprograms inin operationoperation atat thethe 
majormajor placesplaces ofof confinement.confinement. AtAt thethe smallersmaller brigs,brigs, wherewhere organizedorganized activitiesactivities 
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administeredadministered byby permanentpermanent complementscomplements areare notnot possible,possible, thethe NavyNavy dede
pendspends uponupon thethe interestinterest andand cooperationcooperation ofof commandingcommanding officersofficers toto seesee thatthat 
thethe menmen confinedconfined dodo notnot enjoyenjoy aa dailydaily scheduleschedule lessless taxingtaxing thanthan thatthat toto 

whichwhich dutyduty personnelpersonnel areare subject.subject. 

5-9.5-9. StandardsStandards ofof discipline.discipline. ThereThere isis generalgeneral agreementagreement thatthat lowlow standstand
ardsards ofof disciplinediscipline inin moremore seriousserious mattersmatters areare caused,caused, inin part,part, byby whatwhat 
toto manymany seemseem trivialities,trivialities, suchsuch asas exchangeexchange ofof salutes,salutes, militarymilitary courtesy,courtesy, 
wearingwearing ofof thethe uniform,uniform, andand thethe like.like. AA failurefailure toto salutesalute aa superiorsuperior doesdoes 
not,not, inin itself,itself, mattermatter veryvery much.much. WhatWhat doesdoes mattermatter isis thatthat toleratingtolerating oror 
encouragingencouraging itsits omissionomission breedsbreeds aa lacklack ofof respectrespect forfor authority,authority, whichwhich inin 
turnturn hashas seriousserious repercussionsrepercussions inin generalgeneral discipline.discipline. TheThe RussiansRussians attemptedattempted 
toto eliminateeliminate distinctionsdistinctions inin rankrank andand uniformuniform andand toto abolishabolish thethe salute.salute. 
TheThe experimentexperiment waswas farfar fromfrom aa success,success, andand itit waswas foundfound necessarynecessary toto 
revertrevert toto allall thethe traditionaltraditional requirementsrequirements ofof aa militarymilitary organization.organization. 

5-10.5-10. TreatmentTreatment ofof convictedconvicted offenders.offenders. AtAt thethe presentpresent timetime therethere areare 

thousandsthousands ofof menmen inin confinementconfinement eacheach day,day, somesome ofof whomwhom areare awaitingawaiting 
dispositiondisposition ofof theirtheir casescases oror areare heldheld forfor transfer,transfer, butbut thethe majoritymajority ofof whomwhom 
areare servingserving sentencessentences ofof confinement.confinement. TheThe annualannual lossloss ofof effectiveeffective man-daysman-days 
resultingresulting fromfrom suchsuch confinementconfinement isis inin excessexcess ofof fourfour millionmillion perper year.year. 
SinceSince byby farfar thethe greatergreater numbernumber ofof thosethose inin confinementconfinement are.are. notwithnotwith
standingstanding theirtheir derelictions,derelictions, ofof potentialpotential valuevalue toto thethe navalnaval ~ervice,~ervice, thethe 
primaryprimary concernconcern ofof thethe NavyNavy isis thethe returnreturn toto activeactive dutyduty ofof thesethese menmen atat 
thethe earliestearliest practicablepracticable time.time. ThoseThose whowho havehave beenbeen convictedconvicted byby deckdeck courtcourt 
oror byby summarysummary court-martialcourt-martial andand sentencedsentenced toto confinementconfinement are.are. ofof course_course_ 
restoredrestored toto dutyduty uponupon completioncompletion ofof theirtheir sentences.sentences. InIn general.general. itit maymay bebe 
assumedassumed thatthat theythey havehave notnot beenbeen convictedconvicted ofof thethe moremore seriousserious offensesoffenses andand 
thatthat thethe primaryprimary objectobject ofof theirtheir confinementconfinement isis individualindividual punishmentpunishment andand 
exampleexample toto others.others. ItIt shouldshould bebe borneborne inin mindmind thatthat punishmentpunishment shouldshould bebe 
designeddesigned forfor correctivecorrective andand deterrentdeterrent effecteffect andand notnot forfor meremere retribution.retribution. 
AnyAny otherother coursecourse cancan onlyonly leadlead toto increaseincrease inin thethe numbernumber ofof multiplemultiple 
offendersoffenders withwith aa consequentconsequent additionaladditional lossloss ofof manpower.manpower. GeneralGeneral courtcourt
martialmartial prisonersprisoners presentpresent aa moremore complicatedcomplicated problem.problem. TheThe majoritymajority ofof 
themthem areare notnot inherentlyinherently bad,bad, andand hencehence restorationrestoration toto dutyduty isis alsoalso indiindi
cated.cated. InIn manymany cases,cases, soso farfar asas thethe individualindividual offenderoffender isis concerned,concerned, suchsuch 
restorationrestoration couldcould properlyproperly bebe effectedeffected afterafter relativelyrelatively shortshort confinement.confinement. 
Hence.Hence. inin thethe treatmenttreatment ofof prisoners,prisoners, endeavorendeavor isis mademade toto reachreach aa balancebalance 
betweenbetween thethe welfarewelfare ofof thethe individualindividual andand thethe welfarewelfare ofof thethe serviceservice asas aa 
wholewhole whichwhich willwill !::ring!::ring aboutabout thethe bestbest resultresult fromfrom aa disciplinarydisciplinary pointpoint 

ofof view.view. 

5-11.5-11. ConfinementConfinement activities.activities. TheThe BureauBureau ofof NavalNaval PersonnelPersonnel (Correc(Correc
tivetive ServicesServices D'vision)D'vision) hashas directdirect cognizancecognizance overover thethe Navy'sNavy's confinementconfinement 
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activities.activities. TheseThese unitsunits consistconsist ofof brigs,brigs, prisons,prisons, disciplinarydisciplinary barracks,barracks, andand 
retrainingretraining commands.commands. AsAs ofof 11 MayMay 1945,1945, twotwo navalnaval prisons,prisons, sevenseven disdis
ciplinaryciplinary barracks,barracks, twotwo retrainingretraining commands,commands, andand approximatelyapproximately 350350 brigsbrigs 
ofof varyingvarying sizesize werewere beingbeing operatedoperated byby thethe avy.avy. BrigsBrigs areare generallygenerally underunder 
thethe immediateimmediate commandcommand ofof largerlarger shoreshore stations,stations, whilewhile thethe majormajor placesplaces ofof 
confinementconfinement areare separateseparate commandscommands underunder thethe commandantcommandant ofof thethe immeimme
diatediate navalnaval district.district. InIn severalseveral instancesinstances thethe majormajor activitiesactivities areare subordisubordi
natenate toto thethe administrativeadministrative commandscommands ofof navalnaval trainingtraining andand distributiondistribution 
centers,centers, navalnaval operatingoperating bases,bases, etc.etc. 

ClassificationClassification ofof activities.activities. TheThe variousvarious typestypes ofof confinementconfinement activitiesactivities 
areare eacheach intendedintended toto serveserve aa specificspecific function.function. BrigsBrigs areare generallygenerally smallsmall 
unitsunits forfor temporarytemporary detentiondetention oror confinementconfinement forfor shortshort sentencessentences resultingresulting 
fromfrom captain'scaptain's mast,mast, deckdeck court,court, andand summarysummary court-martial.court-martial. PrisonsPrisons househouse 
thosethose prisonersprisoners servingserving generalgeneral court-martialcourt-martial sentencessentences ofof twotwo yearsyears oror 
overover andand thosethose whowho presentpresent difficultdifficult behaviorbehavior problemsproblems necessitatingnecessitating maximaxi
mummum securitysecurity andand closeclose custody,custody, thethe majoritymajority ofof whomwhom willwill notnot bebe restoredrestored 
toto duty.duty. DisciplinaryDisciplinary barracksbarracks confineconfine thosethose sentencedsentenced byby generalgeneral courtcourt
martialmartial toto serveserve lessless thanthan twotwo yearsyears andand whowho mayormayor maymay notnot bebe restoredrestored 
toto navalnaval duty.duty. RetrainingRetraining commandscommands areare aa newnew departuredeparture fromfrom thethe traditradi
tionaltional NavyNavy confinementconfinement activities.activities. TheyThey areare designeddesigned asas minimumminimum securitysecurity 
unitsunits forfor thethe mostmost tractabletractable offenders,offenders, allall ofof whomwhom willwill bebe restoredrestored toto duty.duty. 
CarefulCareful selectionselection ofof offendersoffenders isis mademade byby conveningconvening authoritiesauthorities andand byby 
appropriateappropriate officersofficers atat otherother placesplaces ofof confinementconfinement inin keepingkeeping withwith basicbasic 
requirementsrequirements establishedestablished byby thethe BureauBureau ofof NavalNaval Personnel.Personnel. ThoseThose selectedselected 
areare subsequentlysubsequently transferred.transferred. 

BasicBasic program.program. TheThe basicbasic programprogram atat thethe navalnaval prisonsprisons placesplaces majormajor 
emphasisemphasis onon industrialindustrial activities.activities. InIn viewview ofof thethe factfact thatthat thethe majoritymajority ofof 
prisonersprisoners atat thesethese activitiesactivities areare dischargeddischarged fromfrom thethe serviceservice uponupon thethe 
terminationtermination ofof theirtheir sentence,sentence, lessless importanceimportance isis placedplaced onon trainingtraining inin 
NavyNavy skills.skills. AA scheduleschedule ofof voluntaryvoluntary eveningevening coursescourses isis availableavailable forfor thosethose 
desiringdesiring toto increaseincrease theirtheir knowledgeknowledge ofof certaincertain skillsskills applicableapplicable inin civiliancivilian 
life.life. InIn thethe navalnaval disciplinarydisciplinary barracksbarracks equalequal emphasisemphasis isis placedplaced onon thethe 
industrialindustrial programprogram andand educationeducation andand training.training. TheThe retrainingretraining commandscommands 
placeplace greatestgreatest emphasisemphasis uponupon trainingtraining inin NavyNavy skills,skills, physicalphysical fitnessfitness andand 
thethe otherother requisitesrequisites necessarynecessary forfor preparingpreparing prisonersprisoners forfor restorationrestoration toto duty.duty. 

BasicBasic objectives.objectives. TheThe basicbasic objectivesobjectives ofof thethe Navy'sNavy's correctionalcorrectional propro
gramgram areare (1)(1) toto carrycarry outout thethe sentencessentences ofof courts-martialcourts-martial asas approvedapproved byby 
thethe SecretarySecretary ofof thethe Navy,Navy, andand (2)(2) toto soso traintrain offendersoffenders thatthat theythey willwill bebe 
restoredrestored toto dutyduty benefited,benefited, ratherrather thanthan damaged,damaged, byby theirtheir periodperiod ofof confineconfine
ment.ment. InIn thethe casescases ofof menmen whosewhose sentencessentences provideprovide forfor dischargedischarge fromfrom thethe 
navalnaval serviceservice followingfollowing thethe expirationexpiration ofof theirtheir sentencessentences ofof confinement.confinement. 
thethe NavyNavy relatesrelates itsits objectiveobjective toto civiliancivilian lifelife ratherrather thanthan restorationrestoration toto duty.duty. 

InIn orderorder toto assureassure bothboth thethe navalnaval serviceservice andand societysociety inin generalgeneral thatthat 
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thethe releasedreleased navalnaval prisonerprisoner willwill bebe anan assetasset ratherrather thanthan aa detriment,detriment, aa concon
structivestructive programprogram hashas beenbeen developeddeveloped coveringcovering thethe entireentire confinementconfinement 
period.period. TheThe programprogram embracesembraces work,work, educationeducation andand training,training, physicalphysical fitfit
nessness andand militarymilitary drill,drill, etc.etc. 

Work.Work. AA diversifieddiversified workwork programprogram isis aa majormajor aspectaspect ofof eacheach prisoner'sprisoner's 
confinementconfinement period.period. TheThe workwork scheduleschedule hashas beenbeen developeddeveloped forfor thethe dualdual 
purposepurpose ofof combatingcombating idlenessidleness andand providingproviding usefuluseful equipmentequipment andand servicesservices 
forfor thethe Navy.Navy. InIn additionaddition toto responsibilityresponsibility forfor thethe generalgeneral maintenancemaintenance 
ofof thethe placeplace ofof confinement,confinement, prisonersprisoners areare assignedassigned toto thethe productionproduction ofof 
suchsuch itemsitems asas hammockhammock clews,clews, camouflagecamouflage nets,nets, cargocargo n~ts,n~ts, woodenwooden pallets,pallets, 
swabs,swabs, brushes,brushes, fenders,fenders, etc.etc. InIn addition,addition, prisonersprisoners areare usedused inin suchsuch projectsprojects 
asas thethe dismantlingdismantling ofof obsoleteobsolete radioradio gear,gear, salvagesalvage operations,operations, renovationrenovation 
ofof athleticathletic gear,gear, repairrepair ofof QuonsetQuonset huts,huts, loadingloading ships,ships, yardyard repairrepair details,details, 
warehousewarehouse work,work, etc.etc. TheThe utilizationutilization ofof prisonersprisoners relievesrelieves thethe criticalcritical civiliancivilian 
manpowermanpower shortageshortage usuallyusually prevalentprevalent inin navalnaval centers.centers. 

InIn additionaddition toto thethe monetarymonetary savingssavings toto thethe Government,Government, itit isis obviousobvious 
thatthat thethe formationformation ofof habitshabits ofof workwork andand industryindustry andand thethe fullfull occupationoccupation 
ofof aa prisoner'sprisoner's timetime withwith stimulatingstimulating andand constructiveconstructive activityactivity isis ofof extremeextreme 
importanceimportance inin thethe preparationpreparation ofof prisonersprisoners forfor returnreturn toto activeactive duty.duty. 

EducationEducation andand training.training. AA broadbroad programprogram ofof educationeducation andand trainingtraining 
hashas beenbeen institutedinstituted inin thethe majormajor placesplaces ofof confinement.confinement. TheThe basicbasic elementselements 
ofof thethe programprogram includeinclude generalgeneral trainingtraining inin NavyNavy customscustoms andand organization,organization, 
seamanship,seamanship, gunnery,gunnery, advancedadvanced trainingtraining forfor thosethose whowho qualify,qualify, suchsuch asas 
navigation,navigation, machinemachine trades,trades, cookscooks andand bakers,bakers, yeomen,yeomen, storekeepers,storekeepers, etc.etc. InIn 
addition,addition, militarymilitary drilldrill andand physicalphysical trainingtraining areare included.included. ThisThis programprogram 
hashas beenbeen coordinatedcoordinated withwith thethe industriesindustries schedule,schedule, andand basicbasic curriculacurricula havehave 
beenbeen developeddeveloped andand mademade availableavailable toto thethe varibusvaribus activities.activities. EducationEducation 
andand trainingtraining officersofficers havehave beenbeen assignedassigned toto allall activitiesactivities forfor generalgeneral supersuper
visionvision andand administration.administration. 

ClassesClasses forfor illiteratesilliterates areare availableavailable withwith compulsorycompulsory attendanceattendance rere
quiredquired onon thethe partpart ofof thosethose failingfailing toto meetmeet thethe requiredrequired NavyNavy standards.standards. 
EveningEvening classesclasses areare availableavailable inin aa varietyvariety ofof subjectssubjects togethertogether withwith correcorre
spondencespondence coursescourses throughthrough UStAFI.UStAFI. LibraryLibrary facilitiesfacilities areare availableavailable forfor 
prisonersprisoners atat allall majormajor placesplaces ofof confinement.confinement. 

Individualization.Individualization. EveryEvery efforteffort isis mademade toto dealdeal asas farfar asas possiblepossible withwith 
thethe individualindividual prisoner.prisoner. ThisThis processprocess hashas itsits beginningbeginning withwith thethe screeningscreening 
ofof thethe prisoner.prisoner. ExaminationsExaminations byby medicalmedical officers,officers, psychiatrists,psychiatrists, psycholopsycholo
gists,gists, andand othersothers areare includedincluded asas partpart ofof thethe initialinitial reportreport relativerelative toto thethe 
man.man. ScreeningScreening officersofficers compilecompile socialsocial datadata includingincluding commentscomments concerningconcerning 
priorprior offenses,offenses, navalnaval service,service, personalpersonal background,background, etc.etc. ReportsReports ofof thisthis 
naturenature areare compiledcompiled forfor eacheach individualindividual andand onon thethe basisbasis ofof theirtheir findings,findings, 
placeplace ofof confinementconfinement isis designated.designated. CopiesCopies ofof thethe reportreport areare forwardedforwarded toto 
thethe commandingcommanding officerofficer ofof thethe confinementconfinement unitunit !il1d!il1d formform ·the·the basisbasis forfor 
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subsequentsubsequent progressprogress reportsreports submittedsubmitted duringduring thethe balancebalance ofof thethe periodperiod 
ofof confinement.confinement. 

Personnel.Personnel. TheThe BureauBureau ofof NavalNaval PersonnelPersonnel hashas mademade availableavailable aa numnum
berber ofof qualifiedqualified officersofficers experiencedexperienced inin civiliancivilian correctionalcorrectional fieldsfields andand 
nearlynearly seventy·seventy·fivefive officersofficers areare assignedassigned toto thethe variousvarious confinementconfinement unitsunits 
inin keykey billets.billets. TheseThese officersofficers areare onon dutyduty asas educationeducation andand trainingtraining officers,officers, 
assignmentassignment officers,officers, industriesindustries officers,officers, districtdistrict prisonprison administrationadministration officers,officers, 
andand inin otherother specializedspecialized billets.billets. TheThe billetbillet ofof districtdistrict prisonprison administrationadministration 
officerofficer hashas beenbeen includedincluded onon thethe staffstaff ofof thethe commandantcommandant ofof eacheach navalnaval 
district.district. ThisThis officerofficer isis thethe directdirect representativerepresentative ofof thethe BureauBureau inin mattersmatters 
havinghaving toto dodo withwith thethe confinementconfinement ofof navalnaval personnel.personnel. TheThe securitysecurity ofof allall 
navalnaval placesplaces ofof confinementconfinement isis generallygenerally thethe responsibilityresponsibility ofof officersofficers andand 
enlistedenlisted personnelpersonnel ofof thethe MarineMarine Corps.Corps. 

ConfinementConfinement recordsrecords andand statistics.statistics. ForFor thethe purposepurpose ofof providingproviding 
accurateaccurate informationinformation regardingregarding thethe numbernumber andand statusstatus ofof prisonersprisoners concon
fined,fined, asas wellwell asas toto furnishfurnish datadata forfor statisticalstatistical analysesanalyses ofof thethe prisonprison 
population,population, aa systemsystem ofof recordsrecords andand reportsreports hashas beenbeen established.established. EveryEvery 
navalnaval placeplace ofof confinementconfinement inin thethe continentalcontinental UnitedUnited StatesStates eacheach weekweek 
submitssubmits toto thethe ChiefChief ofof NavalNaval PersonnelPersonnel aa detaileddetailed reportreport ofof personspersons 
confined.confined. InIn addition,addition, therethere isis preparedprepared inin duplicateduplicate forfor everyevery generalgeneral 
court·court·martialmartial prisonerprisoner aa commitmentcommitment cardcard showingshowing thethe offense,offense, sentence,sentence, 
datedate ofof release,release, previousprevious delinquencies,delinquencies, and.and. thethe usualusual personalpersonal data.data. TheThe 
originaloriginal ofof thisthis cardcard isis forwardedforwarded toto thethe BureauBureau ofof NavalNaval Personnel.Personnel. TheseThese 
datadata areare codedcoded forfor analysisanalysis byby tabulatingtabulating machinesmachines andand statisticalstatistical informainforma
tiontion isis keptkept currentcurrent throughthrough thisthis means.means. 

ConfinementConfinement policy.policy. TheThe policypolicy hashas beenbeen establishedestablished byby thethe NavyNavy 
DepartmentDepartment thatthat menmen areare placedplaced inin confinementconfinement asas punishmentpunishment ratherrather thanthan 
forfor punishment.punishment. TheThe dualdual missionmission ofof everyevery placeplace ofof confinementconfinement isis toto carrycarry 
outout sentences,sentences, asas approved,approved, andand toto soso develop,develop, regulateregulate andand coordinatecoordinate itsits 
programprogram thatthat thosethose prisonersprisoners whowho demonstratedemonstrate theirtheir fitnessfitness forfor furtherfurther 
serviceservice shallshall bebe restoredrestored toto activeactive duty,duty, andand thethe remainderremainder dischargeddischarged inin 
conditioncondition toto meetmeet successfullysuccessfully thethe dutiesduties andand obligationsobligations ofof goodgood citizens.citizens. 
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6-1.6-1. MissionMission ofof thethe shoreshore patrol.patrol. TheThe mISSIOnmISSIOn ofof thethe shoreshore patrolpatrol isis toto 
maintainmaintain order,order, toto suppresssuppress anyany unseemlyunseemly conductconduct onon thethe partpart ofof navalnaval 
personnelpersonnel ashoreashore onon liberty,liberty, andand toto preventprevent trouble,trouble, wherewhere possible,possible, beforebefore 
arrestarrest becomesbecomes necessary.necessary. InIn addition,addition, thethe shoreshore patrolpatrol isis chargedcharged withwith 
assistingassisting allall navalnaval personnelpersonnel ashoreashore andand protectingprotecting themthem inin theirtheir relationsrelations 
withwith civilians.civilians. AA clearclear relationshiprelationship toto navalnaval justicejustice isis establishedestablished inin carrycarry
inging outout thisthis missionmission andand itit isis extremelyextremely importantimportant thatthat allall navalnaval personnelpersonnel 
havehave aa clearclear understandingunderstanding ofof thethe organization,organization, administration,administration, operation,operation, 
jurisdiction,jurisdiction, andand regulationsregulations ofof thethe shoreshore patrol.patrol. 

WhileWhile thisthis chapterchapter setssets forthforth certaincertain generalgeneral principlesprinciples ofof policypolicy andand 
operation,operation, asas expressedexpressed inin thethe BureauBureau ofof NavalNaval PersonnelPersonnel ShoreShore PatrolPatrol 
Manual,Manual, thethe supremesupreme authorityauthority ofof thethe seniorsenior officerofficer presentpresent afloatafloat andand ofof 
thethe districtdistrict commandantcommandant toto administeradminister thethe shoreshore patrolpatrol inin thethe areaarea underunder 
theirtheir jurisdictionjurisdiction isis recognized.recognized. TheirTheir instructionsinstructions concerningconcerning conduct,conduct, 
authority,authority, duties,duties, andand organizationorganization ofof thethe shoreshore patrolpatrol may,may, inin specialspecial 
situations,situations, differdiffer fromfrom thethe generalgeneral policiespolicies hereinherein setset forth.forth. 

6-2.6-2. ShipShip shoreshore patrol.patrol. TheThe shipship shoreshore patrolpatrol isis thethe forceforce ofof pettypetty officersofficers 
landedlanded byby thethe commander-in-chief,commander-in-chief, whenwhen libertyliberty isis grantedgranted toto anyany consid·consid· 
erableerable numbernumber ofof men,men, toto maintainmaintain orderorder andand suppresssuppress anyany unseemlyunseemly 
conductconduct onon thethe partpart ofof anyany membermember ofof thethe libertyliberty partyparty (Article(Article 698,698, 
NavyNavy Regulations).Regulations). TheThe beachbeach guardguard general!general!yy functionsfunctions asas aa unitunit ofof thethe 
shoreshore patrolpatrol inin aa similarsimilar mannermanner atat boatboat landings.landings. TheThe shipship shoreshore patrolpatrol 
landslands priorprior toto thethe landinglanding ofof libertyliberty partiesparties andand isis generallygenerally withdrawnwithdrawn 
afterafter thethe expirationexpiration ofof regularregular liberty,liberty, functioningfunctioning forfor thethe durationduration ofof aa 
visitvisit toto aa particularparticular port.port. TheThe officerofficer orderingordering thethe shipship shoreshore patrolpatrol desigdesig
natesnates aa disbursingdisbursing officerofficer toto furnishfurnish fundsfunds inin accordanceaccordance withwith ArticlesArticles 698698 
andand 1803,1803, NavyNavy RegulationsRegulations andand ArticleArticle D-10112,D-10112, BureauBureau ofof NavalNaval PerPer
sonnelsonnel Manual,Manual, andand providesprovides thethe necessarynecessary arrestarrest slipsslips andand reportreport forms.forms. 

6-3.6-3. PermanentPermanent shoreshore patrol.patrol. (1)(1) TheThe permanentpermanent shoreshore patrolpatrol isis aa forceforce 
composedcomposed ofof officersofficers andand pettypetty officersofficers (Specialists(Specialists (S)),(S)), oror ofof anyany otherother 
pettypetty officerofficer ratingsratings thatthat maymay bebe assignedassigned byby aa commandantcommandant oror commandingcommanding 
officerofficer forfor shoreshore patrolpatrol dutiesduties underunder orders,orders, inin eacheach case,case, whichwhich dodo notnot 
specifyspecify thethe terminationtermination thereof.thereof. InIn thethe absenceabsence ofof SpecialistSpecialist (S)(S) ratings,ratings, 
aa permanentpermanent shoreshore patrolpatrol maymay consistconsist ofof anyany otherother pettypetty officerofficer ratingsratings 
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available,available, andand thethe permanencepermanence ofof dutyduty shallshall bebe determineddetermined byby existingexisting 
conditionsconditions andand thethe ordersorders ofof thethe commandant,commandant, oror commandingcommanding officer.officer. 

WhereWhere aa permanentpermanent shoreshore patrolpatrol existsexists ashore,ashore, thethe seniorsenior shoreshore patrr>lpatrr>l 
officerofficer afloatafloat contactscontacts thethe seniorsenior permanentpermanent shoreshore patrolpatrol officerofficer ashoreashore toto 
determinedetermine what,what, ifif any,any, augmentingaugmenting patrolpatrol fromfrom thethe shipship willwill bebe neededneeded 
ashore.ashore. WhenWhen severalseveral shipsships fromfrom aa fleetfleet areare inin port,port, thethe administrationadministration 
ofof shoreshore patrolpatrol activitiesactivities byby eithereither thethe seniorsenior shoreshore patrolpatrol officerofficer afloatafloat oror 
thethe seniorsenior permanentpermanent shoreshore patrolpatrol officerofficer isis aa mattermatter forfor decisiondecision betweenbetween 
thethe seniorsenior officerofficer presentpresent afloatafloat andand thethe commandantcommandant oror seniorsenior officerofficer 
presentpresent ashore.ashore. 

b--4.b--4. TemporaryTemporary shoreshore patrol.patrol. AA temporarytemporary shoreshore patrolpatrol isis thatthat augmentingaugmenting 
forceforce ofof pettypetty officersofficers assignedassigned byby aa commandantcommandant oror commandingcommanding officerofficer toto 
thethe permanentpermanent shoreshore patrolpatrol toto meetmeet thethe needsneeds ofof specialspecial oror emergencyemergency concon
ditions.ditions. TheThe durationduration ofof suchsuch temporarytemporary dutyduty isis determineddetermined byby existingexisting 
conditionsconditions andand thethe ordersorders ofof thethe commandantcommandant oror commandingcommanding officer.officer. 

6-5.6-5. Administration.Administration. WithinWithin thethe continentalcontinental UnitedUnited States,States, thethe districtdistrict 
commandantcommandant hashas cognizancecognizance ofof allall shoreshore patrolpatrol withinwithin hishis district.district. TheThe 
commandantcommandant actsacts asas thethe representativerepresentative ofof thethe BureauBureau ofof NavalNaval PersonnelPersonnel inin 
thethe over-allover-all supervisionsupervision ofof personnelpersonnel activitiesactivities withinwithin hishis districtdistrict andand 
insuresinsures thatthat theythey conformconform toto BureauBureau policies,policies, andand thatthat theythey areare accomplishaccomplish
inging theirtheir mission.mission. TheThe commandant,commandant, whenwhen hehe deemsdeems itit necessary,necessary, requestsrequests 
augmentationaugmentation ofof thethe districtdistrict shoreshore patrolpatrol byby pettypetty officersofficers andand officersofficers fromfrom 
activitiesactivities withinwithin thethe jurisdictionjurisdiction ofof thethe district.district. UnderUnder thethe commandant,commandant, 
thethe assistantassistant chiefchief ojoj staffstaff forfor personnelpersonnel servesserves andand actsacts inin hishis capacitycapacity asas 
thethe directdirect representativerepresentative ofof thethe NavyNavy Department,Department, includingincluding itsits BureausBureaus 
andand offices.offices. UnderUnder thethe commandant,commandant, thethe directordirector ofof disciplinediscipline servesserves asas thethe 
primaryprimary representativerepresentative ofof thethe BureauBureau ofof NavalNaval PersonnelPersonnel onon allall mattersmatters ofof 
discipline,discipline, shoreshore patrolpatrol andand prisonprison administration.administration. ItIt isis hishis dutyduty toto (1)(1) 
coordinatecoordinate discipline,discipline, shoreshore patrolpatrol andand prisonprison administrationadministration problemsproblems andand 
(2)(2) recommendrecommend actionaction toto thethe BureauBureau ofof NavalNaval PersonnelPersonnel onon allall disciplinediscipline 

mattersmatters withinwithin thethe district.district. 

DistrictDistrict shoreshore patrolpatrol officer.officer. AA billetbillet forfor aa districtdistrict shoreshore patrolpatrol officerofficer 
hashas be.enbe.en establishedestablished inin eacheach navalnaval districtdistrict andand riverriver command,command, underunder 
thethe directordirector ofof discipline.discipline. TheThe dutiesduties ofof thethe districtdistrict shoreshore patrolpatrol officer,officer, 
actingacting forfor thethe commandant,commandant, are:are: (1)(1) coordinatecoordinate andand administeradminister thethe shoreshore 
patrolpatrol affairsaffairs ofof thethe districtdistrict andand (2)(2) serveserve asas thethe primaryprimary representative,representative, 
inin thethe district,district, ofof thethe CorrectiveCorrective ServicesServices DivisionDivision ofof thethe BureauBureau ofof NavalNaval 
PersonnelPersonnel onon shoreshore patrolpatrol matters.matters. 

Specifically,Specifically, thethe foregoingforegoing dutiesduties involve:involve: 

1.1.	 	 EstablishingEstablishing underunder directiondirection ofof thethe commandant,commandant, aa districtdistrict shoreshore 
patrolpatrol headquartersheadquarters withwith suchsuch administrativeadministrative andand clericalclerical assistanceassistance 
asas maymay bebe necessarynecessary toto thethe efficientefficient operationoperation ofof thethe patrl'l.patrl'l. 
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2.2.	 	 AccountingAccounting toto thethe commandantcommandant forfor thethe maintenancemaintenance ofof orderorder andand 
disciplinediscipline amongamong Naval,Naval, MarineMarine andand CoastCoast GuardGuard personnelpersonnel ashoreashore 
inin thethe district.district. 

3.3.	 	 DetailingDetailing personnelpersonnel ofof thethe shoreshore patrolpatrol inin suchsuch aa mannermanner asas toto 
insureinsure thethe effectiveeffective supervisionsupervision andand assistanceassistance ofof Naval,Naval, MarineMarine 
andand CoastCoast GuardGuard personnelpersonnel onon liberty.liberty. 

4.4.	 AuthorizingAuthorizing thethe useuse 	ofof suchsuch forceforce asas maymay bebe necessarynecessary toto maintainmaintain 
orderorder amongamong navalnaval personnelpersonnel ashore.ashore. 

5.5.	 CausingCausing thethe 	arrestarrest ofof navalnaval personnelpersonnel whowho areare absentabsent fromfrom theirtheir 
shipship oror stationstation withoutwithout authorityauthority andand thosethose chargedcharged withwith otherother 
offensesoffenses andand disturbances.disturbances. 

6.6.	 	 HandlingHandling casescases involvinginvolving thethe arrestarrest oror detentiondetention ofof anan officer,officer, oror 
authorizingauthorizing anan ollicerollicer underunder hishis directiondirection toto handlehandle suchsuch cases.cases. 

7.,7.,	 	 Attending,Attending, oror authorizingauthorizing aa qualifiedqualified representative,representative, toto appearappear inin 
hishis stead,stead, duringduring hearingshearings andand civilcivil courtcourt proceedingsproceedings inin allall casescases 
affectingaffecting Naval,Naval, MarineMarine andand CoastCoast GuardGuard personnelpersonnel asas defendants,defendants, 
forfor purposespurposes ofof observationobservation andand reportingreporting toto appropriateappropriate authorityauthority 
onon mattersmatters pertinentpertinent toto thethe Navy.Navy. 

8.8.	 	AssistingAssisting oror authorizingauthorizing assistanceassistance inin thethe investigationinvestigation ofof allall casescases 
ofof enlistedenlisted personnelpersonnel ofof thethe Navy,Navy, MarineMarine CorpsCorps andand CoastCoast GuardGuard 
involvinginvolving offensesoffenses committedcommitted byby suchsuch personnelpersonnel whilewhile onon libertyliberty 
oror leaveleave outsideoutside thethe immediateimmediate jurisdictionjurisdiction ofof shipsships oror stations.stations. 

9.9.	 	MaintainingMaintaining aa regularregular programprogram ofof in-servicein-service trainingtraining forfor personnelpersonnel 
ofof thethe permanentpermanent shoreshore patrol;patrol; suchsuch trainingtraining toto includeinclude drill,drill, inin
structionstruction inin thethe dutiesduties ofof thethe shoreshore patrolpatrol generally,generally, andand inin thethe 
district,district, thethe properproper methodsmethods andand techniquestechniques ofof approachingapproaching andand 
handlinghandling offenders,offenders, thethe provisionsprovisions ofof NavyNavy Regulations,Regulations, NavalNaval 
CourtsCourts aruJaruJ Boards,Boards, provisionsprovisions ofof thethe ShoreShore PatrolPatrol Manual,Manual, andand 
suchsuch locallocal ordinancesordinances asas maymay bebe indicated.indicated. SuchSuch trainingtraining ofof shoreshore 
patrolpatrol personnelpersonnel includesincludes thethe requirementrequirement ofof exemplaryexemplary conduct,conduct, 
andand emphasizesemphasizes thethe seriousnessseriousness ofof offensesoffenses committedcommitted byby personnelpersonnel 
ofof thethe shoreshore patrolpatrol whilewhile onon duty.duty. 

10.10.	 DevelopingDeveloping 	 andand maintainingmaintaining accurateaccurate andand detaileddetailed infoI:mationinfoI:mation 
concerningconcerning areasareas andand places,places, suchsuch asas boatboat landings,landings, railroadrailroad stasta
tions,tions, busbus terminals,terminals, andand placesplaces ofof entertainment,entertainment, whichwhich areare frefre
quentedquented byby menmen onon libertyliberty andand leave.leave. 

11.11.	 	EstablishingEstablishing andand maintainingmaintaining ofof suchsuch watchwatch billsbills asas maymay bebe necesneces
sarysary forfor thethe protectionprotection ofof menmen andand equipment.equipment. 

12.12.	 DevelopingDeveloping 	andand maintainingmaintaining accurateaccurate andand detaileddetailed recordsrecords ofof thethe 
operationoperation ofof thethe patrol,patrol, withinwithin thethe district,district, includingincluding arrestarrest reportreport 
andand operationaloperational reportreport summariessummaries forfor periodsperiods asas maymay bebe desireddesired 
byby thethe commandant.commandant. 
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Officer-in-charge,Officer-in-charge, areaarea shoreshore patrolpatrol headquarters.headquarters. WhileWhile thethe areaarea shoreshore 
patrolpatrol isis administeredadministered byby thethe seniorsenior navalnaval officerofficer ofof thethe activityactivity toto whichwhich 
itit isis attached,attached, itit isis underunder thethe generalgeneral supervisionsupervision ofof thethe districtdistrict shoreshore patrolpatrol 
officer.officer. TheThe operationoperation ofof anan areaarea shoreshore patrolpatrol headquartersheadquarters isis underunder thethe 
immediateimmediate direction'direction' ofof thethe officer-in-charge.officer-in-charge. TheThe numbernumber ofof officersofficers requiredrequired 
toto assistassist himhim asas dutyduty officersofficers inin thethe operationoperation ofof thethe headquartersheadquarters isis deterdeter
minedmined byby thethe scopescope ofof activitiesactivities andand thethe necessarynecessary administrativeadministrative functionsfunctions 
ofof thethe office.office. TheThe officer-in,chargeofficer-in,charge ofof anan areaarea shoreshore patrolpatrol headquartersheadquarters isis 
directlydirectly responsibleresponsible forfor allall operationsoperations ofof thethe patrolpatrol asas wellwell asas thethe personalpersonal •• 
appearance,appearance, conductconduct andand in-servicein-service trainingtraining ofof itsits members.members. 

OperationsOperations officer.officer. ExceptExcept inin communitiescommunities wherewhere thethe shoreshore patrolpatrol unitunit 
isis relativelyrelatively small,small, thethe officer-in-chargeofficer-in-charge appointsappoints anan officer,officer, oror pettypetty officer,officer, 
asas operationsoperations officerofficer and/orand/or dutyduty officerofficer toto makemake dailydaily assignmentsassignments ofof shoreshore 
patrolpatrol throughoutthroughout thethe areaarea andand toto assistassist inin supervisingsupervising thethe operationsoperations ofof thethe 
patrol.patrol. TheThe operationsoperations officerofficer maintainsmaintains aa mapmap showingshowing thethe routeroute coveredcovered 
byby eacheach patrol,patrol, establishmentsestablishments wherewhere troubletrouble isis aptapt toto occur,occur, placesplaces ofof 
importanceimportance suchsuch asas policepolice precinctprecinct stations,stations, railroadrailroad andand busbus terminals.terminals. 
out-of-boundsout-of-bounds areas,areas, prophylacticprophylactic stations,stations, andand militarymilitary policepolice headquarheadquar
ters.ters. InIn additionaddition toto portrayingportraying thethe geographicgeographic situationsituation inin thethe communitycommunity 
toto shoreshore patrolpatrol personnel,personnel, thethe mapmap isis usedused forfor instructioninstruction ofof patrolpatrol memmem
bers.bers. PatrolPatrol areasareas areare numberednumbered onon thethe mapmap andand assignmentsassignments mademade byby 
number.number. AA recordrecord isis keptkept ofof dailydaily patrolpatrol assignments.assignments. 

TheThe operationsoperations officerofficer alsoalso maintainsmaintains aa bulletinbulletin board.board. SpecialSpecial ordersorders 
coveringcovering eacheach patrol,patrol, photographsphotographs andand descriptionsdescriptions ofof wantedwanted persons,persons, 
andand itemsitems ofof informationinformation andand interestinterest toto allall patrolspatrols areare postedposted onon thethe bullebulle
tintin board.board. WhereWhere locallocal facilitiesfacilities includeinclude aa shoreshore patrolpatrol brig,brig, thethe operationsoperations 
officerofficer designatesdesignates aa brigbrig guardguard andand supervisessupervises hishis activities.activities. InIn additionaddition 
thethe operationsoperations officerofficer supervisessupervises allall records,records, arrestarrest reportsreports andand files,files, andand isis 
responsibleresponsible forfor thethe correctnesscorrectness andand completenesscompleteness ofof allall pertinentpertinent inforinfor
mationmation pertainingpertaining toto hishis activities.activities. 

6-6.6-6. PrimaryPrimary duties.duties. TheThe primaryprimary dutiesduties ofof thethe shoreshore patrolpatrol &re&re (1)(1) toto 
maintainmaintain goodgood orderorder andand disciplinediscipline amongamong personnelpersonnel ofof thethe armedarmed forcesforces 
ashore,ashore, toto arrestarrest allall personspersons AWOLAWOL oror AOLAOL andand otherother offendersoffenders asas necesneces
sarysary andand processprocess themthem toto shipsships oror stations;stations; (2)(2) toto renderrender appropriateappropriate 
assistanceassistance toto membersmembers ofof thethe armedarmed forces;forces; (3)(3) toto reportreport toto properproper authorityauthority 
thethe conditionsconditions oror practicespractices observedobserved inin areasareas patrolled,patrolled, whichwhich appearappear prejupreju
dicialdicial toto thethe welfarewelfare ofof thethe personnelpersonnel ofof thethe armedarmed forces;forces; and,and, (4)(4) toto 
assistassist inin thethe investigationinvestigation ofof casescases ofof death,death, injuryinjury oror offensesoffenses ofof thethe armedarmed 
forcesforces ashoreashore offoff station.station. 

6-7.6-7. AssignmentAssignment andand dispositiondisposition ofof patrols.patrols. FootFoot patrolspatrols areare assignedassigned toto 
covercover aa definitedefinite routeroute within,within, oror around,around, aa specifiedspecified area.area. TheThe degreedegree ofof 
coveragecoverage desireddesired andand thethe numbernumber ofof establishmentsestablishments toto bebe visitedvisited determinedetermine 
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thethe lengthlength ofof thethe patrolpatrol routeroute forfor eacheach patrol.patrol. PatrolPatrol areasareas inin congestedcongested 
libertyliberty ~reas~reas areare laidlaid outout soso thatthat theythey maymay bebe coveredcovered atat frequentfrequent intervals.intervals. 
FootFoot patrolspatrols areare rota'tedrota'ted frequentlyfrequently amongamong thethe variousvarious detailsdetails an,dan,d amongamong 
thethe variousvarious sectionssections ofof thethe community.community. TheyThey areare notnot postedposted withinwithin privateprivate 
establishmentsestablishments nono mattermatter whatwhat percentagepercentage ofof thethe patronagepatronage consistsconsists ofof 
navalnaval personnel.personnel. PrivatePrivate establishmentsestablishments whereinwherein troubletrouble appearsappears withwith reguregu
laritylarity areare coveredcovered moremore frequentlyfrequently byby footfoot patrolpatrol oror recommendedrecommended forfor outout
of-boundsof-bounds restriction.restriction. FootFoot patrolspatrols areare postedposted inin pairspairs exceptexcept wherewhere opporoppor
tunitytunity exists,exists, andand conditionsconditions makemake necessary,necessary, thethe pairingpairing ofof individualindividual shoreshore 
patrolmenpatrolmen withwith militarymilitary police.police. WhereWhere temporarytemporary shoreshore patrolspatrols areare 
assignedassigned fromfrom aa shipship oror navalnaval shoreshore establishment,establishment, theythey areare pairedpaired withwith 
membersmembers ofof thethe permanentpermanent shoreshore patrol.patrol. 

MotorMotor patrolspatrols supplementsupplement footfoot patrolspatrols andand areare ofof particularparticular advantageadvantage 
inin supervisingsupervising footfoot patrolspatrols andand coveringcovering largelarge areasareas andand outlyingoutlying districtsdistricts 
ofof thethe town,town, toto checkcheck placesplaces ofof amusementamusement notnot coveredcovered byby footfoot patrols.patrols. 
MotorMotor patrolspatrols dodo notnot maintainmaintain aa fixedfixed routeroute oror scheduleschedule butbut areare inin effecteffect 
rovingroving patrols.patrols. MotorMotor patrols,patrols, wherewhere possible,possible, areare assignedassigned vehiclesvehicles 
equippedequipped withwith two-waytwo-way radios.radios. 

6-8.6-8. ShoreShore patrolpatrol onon publicpublic carriers.carriers. WheneverWhenever consideredconsidered necessary,necessary, andand 
providedprovided arrangementsarrangements forfor suchsuch havehave beenbeen mademade withwith thethe carrierscarriers concon
cerned,cerned, commandantscommandants ofof navalnaval districtsdistricts andand riverriver commandscommands maymay authorizeauthorize 
thethe assignmentassignment ofof shoreshore patrolpatrol onon publicpublic carrierscarriers forfor thethe purposepurpose ofof mainmain
tainingtaining disciplinediscipline andand orderorder amongamong navalnaval personnelpersonnel onon board.board. TrainTrain patrolspatrols 
consistconsist ofof high-ratedhigh-rated SpecialistsSpecialists (S)(S) whosewhose abilitiesabilities havehave beenbeen carefullycarefully 
screenedscreened toto makemake suresure ofof theirtheir fitnessfitness forfor suchsuch duties.duties. TheThe authorityauthority ofof 
thethe patrolpatrol onon publicpublic carrierscarriers appliesapplies toto allall navalnaval personnelpersonnel whetherwhether inin 
draftsdrafts underunder thethe chargecharge ofof officersofficers oror men,men, oror travelingtraveling singly.singly. TheThe patrol,patrol, 
asas farfar asas possible,possible, worksworks throughthrough thosethose detaileddetailed inin chargecharge ofof drafts,drafts, withoutwithout 
unnecessarilyunnecessarily interferinginterfering withwith thethe draft.draft. WhenWhen occasionoccasion requiresrequires action,action, 
courtesycourtesy andand tacttact areare observedobserved inin dealingdealing withwith thosethose inin chargecharge ofof drafts.drafts. 

TransportationTransportation andand subsistence.subsistence. TheThe publicpublic carriercarrier concernedconcerned furnishesfurnishes 
thethe necessarynecessary transportation,transportation, andand onon trains,trains, suchsuch sleepingsleeping accommodationsaccommodations 
asas maymay bebe necessary,necessary, forfor membersmembers ofof thethe shoreshore patrolpatrol assignedassigned toto dutyduty onon 
publicpublic carriers.carriers. CashCash forfor subsistencesubsistence ofof shoreshore patrolpatrol whilewhile onon traintrain dutyduty 
isis advancedadvanced byby thethe disbursingdisbursing officerofficer ofof thethe activityactivity toto whichwhich thethe shoreshore 
patrolpatrol isis assignedassigned atat thethe raterate ofof $1.00$1.00 perper mealmeal inin allall cases.cases. CashCash forfor 
lodging,lodging, whenwhen involved,involved, isis advancedadvanced atat thethe raterate ofof $2.00$2.00 perper day.day. 

GeneralGeneral procedure.procedure. WhereWhere practicable,practicable, militarymilitary policepolice andand shoreshore patrolpatrol 
personnelpersonnel onon trainstrains areare assignedassigned toto workwork togethertogether asas aa team.team. InIn thisthis casecase 
militarymilitary policepolice handlehandle allall casescases involvinginvolving armyarmy personnelpersonnel andand thethe shoreshore 
patrolpatrol handleshandles allall casescases involvinginvolving navalnaval personnel.personnel. EachEach assistsassists thethe otherother 
asas thethe situationsituation demands.demands. 
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TheThe traintrain patrolpatrol reportsreports toto thethe seniorsenior navalnaval lineline officerofficer asas soonsoon asas 
possiblepossible afterafter boardingboarding thethe traintrain andand informsinforms himhim thatthat hehe isis seniorsenior officerofficer 
present.present. TheThe traintrain patrolpatrol givesgives thethe officerofficer theirtheir namesnames andand explainsexplains brieflybriefly 
thethe dutiesduties ofof traintrain patrol.patrol. ThereafterThereafter thethe traintrain patrolpatrol doesdoes notnot intrudeintrude 
uponupon thethe seniorsenior officerofficer presentpresent unlessunless anan emergencyemergency situationsituation warrantswarrants soso 
doing.doing. TheThe traintrain patrolpatrol alsoalso notifiesnotifies thethe conductorconductor ofof thethe traintrain ofof theirtheir 
presencepresence forfor thethe purposepurpose ofof maintainingmaintaining thethe orderorder ofof serviceservice personnelpersonnel 
andand enforcingenforcing theirtheir conformanceconformance withwith anyany traintrain regulationsregulations whichwhich maymay be'be' 
issuedissued byby oror throughthrough thethe conductor.conductor. 

CheckingChecking ofof credentials.credentials. TheThe traintrain patrolpatrol checkschecks thethe credentialscredentials ofof 
allall enlistedenlisted personnelpersonnel ofof thethe Navy,Navy, MarineMarine CorpsCorps andand CoastCoast Guard,Guard, includinclud
inging women,women, byby examiningexamining identificationidentification cards,cards, libertyliberty andand leaveleave papers,papers, 
unlessunless overcrowdedovercrowded conditionsconditions preventprevent suchsuch procedure.procedure. WhenWhen trainstrains areare 
overcrowded,overcrowded, thethe traintrain patrolpatrol spotspot checkschecks asas manymany navalnaval personnelpersonnel asas isis 
possiblepossible withoutwithout undueundue disturbance.disturbance. NavalNaval personnelpersonnel foundfound withoutwithout properproper 
credentialscredentials areare detaineddetained untiluntil theirtheir statusstatus isis determined.determined. IfIf notnot overover fivefive 
daysdays AWOLAWOL oror AOLAOL andand onon aa traintrain returningreturning toto theirtheir homehome station,station, theythey 
areare issuedissued aa provisionalprovisional shoreshore patrolpatrol passpass authorizingauthorizing themthem toto proceedproceed 
directlydirectly toto theirtheir homehome stations,stations, andand theythey areare notnot removedremoved fromfrom thethe train.train. 
AA reportreport ofof thethe incidentincident isis sentsent toto thethe appropriateappropriate command.command. WhenWhen avail·avail· 
ableable informationinformation indicatesindicates thatthat anan enlistedenlisted manman isis inin thethe statusstatus ofof aa deserter,deserter, 
oror unlikelyunlikely toto returnreturn toto thethe appropriateappropriate command,command, anan arrestarrest isis mademade andand 
arrangementsarrangements areare initiatedinitiated toto removeremove thethe enlisted.enlisted. manman atat thethe nextnext stationstation 
wherewhere hehe cancan bebe turnedturned overover toto aa shoreshore patrolpatrol oror militarymilitary policepolice unitunit forfor 
returnreturn toto properproper authorityauthority underunder guard.guard. 

Sleep.Sleep. FrequentFrequent patrolpatrol ofof thethe traintrain isis mademade betweenbetween thethe hourshours ofof 06300630 
andand 0030,0030, thethe frequencyfrequency dependingdepending onon existingexisting conditionsconditions aboard.aboard. TheThe 
traintrain patrolpatrol doesdoes notnot sleepsleep duringduring thesethese hourshours butbut maymay dodo soso outsideoutside ofof 
thesethese hourshours ifif thethe traintrain conditionsconditions areare favorable.favorable. TheThe traintrain patrolpatrol however,however, 
isis responsibleresponsible atat allall hourshours forfor thethe behaviorbehavior ofof serviceservice personnelpersonnel aboard.aboard. 

TrainTrain stops.stops. AtAt allall traintrain stopsstops occurringoccurring withinwithin dutyduty hours,hours, thethe traintrain 
patrolpatrol policespolices thethe stationstation platformsplatforms andand keepskeeps serviceservice personnel,personnel, whowho maymay 
detrain,detrain, inin properproper uniform.uniform. TheyThey preventprevent serviceservice personnelpersonnel fromfrom bringingbringing 
liquorliquor aboardaboard thethe "train"train ifif liquorliquor isis openlyopenly displayeddisplayed andand notnot inin aa wrappedwrapped 
package.package. 

.. ControlControl ofof drinkingdrinking ofof intoxicatingintoxicating beverages.beverages. TheThe controlcontrol ofof drinkingdrinking 
ofof intoxicatingintoxicating beveragesbeverages byby navalnaval personnelpersonnel onon trainstrains isis carriedcarried onon withwith 
considerableconsiderable discretiondiscretion onon thethe partpart ofof traintrain patrols.patrols. WhereWhere drinkingdrinking ofof 
intoxicantsintoxicants byby navalnaval personnelpersonnel onon anyany partpart ofof thethe traintrain becomesbecomes undulyunduly 
conspicuous,conspicuous, oror excessive,excessive, andand therethere isis aa reasonablereasonable basisbasis ofof beliefbelief thatthat 
continuedcontinued drinkingdrinking willwill bebe indulgedindulged inin toto thethe pointpoint ofof creatingcreating disorder,disorder, 
thethe traintrain patrolpatrol issuesissues aa warningwarning order.order. IfIf notnot obeyed,obeyed, thethe traintrain patrolpatrol thenthen 
exercisesexercises whateverwhatever jurisdictionjurisdiction isis givengiven itit byby competentcompetent authorityauthority relativerelative 
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to seizure and destruction of intoxicants. At all times the train patrol 
enforces restrictions that may have been issued by the conductor or railroad 
company for all passengers on the use of intoxicants in any part of the 
train. 

In enforcing the restrictions on the use of intoxicants, baggage is not 
searched to ascertain whether liquor is being carried, and drawing rooms 
and compartments, etc., are not entered unless in the opinion of the train 
patrol there is well substantiated evidence of a disturbance or misconduct 
involving service personnel, and then entrance is made, ordinarily, only 
in the presence of the conductor. 

Enforcement of railroad regulations. The train patrols enforce the 
compliance by service personnel with all regulations of the railroad. Heads 
or limbs are not allowed to protrude from car windows or doors while 
the train is in motion. Service personnel are not allowed to ride on car 
platforms, steps or tops of cars. 

Failure to correct behavior. When an enlisted man fails to correct 
behavior which has been the subject of a train I patrol warning, the train 
patrol obtains the serial number, organization and station of the offender, 
verifies them by examination of papers, and records them. If an offending 
officer persists in the violation of regulations or rules of conduct after 
being duly and politely warned by the train patrol, he is addressed as 
follows: Sir, it is necessary that I obtain your name, organization and sta
tion, and see your identification card. After obtaining the information 
the train patrol salutes and says, Thank you, sir. If an officer refuses 
to give this information and is not amenable to correction, is creat
ing a disturbance, or is found in an intoxicated condition, the train patrol 
telegraphs ahead to the nearest shore patrol unit and requests that a shore 
patrol officer meet the train and take whatever action is necessary. In any 
case, where the misconduct of an officer is involved, the assistance of a 
senior officer, if available, is requested in carrying out the necessary duties. 
When required, officers and noncommissioned officers of the military services 
assist in maintaining order and making arrests. Boisterous and unbecoming 
conduct, or the annoyance of civilians (particularly women) or of other 
military personnel by naval personnel is not tole;ated, and is dealt with 
quickly and firmly. Card games may be permitted for service personnel if 
conducted in an orderly fashion and without display of money. 

Reports. Train patrols make a detailed report, including any actions 
taken on account of sickness, on the completion of each assignment of train 
patrol duty, which is submitted to the shore patrol headquarters from 
which they were assigned. An individual arrest report, or misconduct 
report, is filled out for each offender, containing complete information of 
the action taken and names and addresses of witnesses. All reports are 
signed by both members of the train patrol and forwarded to the district 
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shore patrol officer who routes the arrest reports to the offender's com
manding officer. 

Removal of offenders from trains for misconduct. Train patrols, if 
possible, avoid putting men off trains short of their destination. The para
mount duty of 'patrolling trains precludes the train patrols from guarding 
prisoners longer than is necessary to make other provision. When neces
sary for good order, train patrols may put any offending service personnel. 
off the train, place them under arrest and in the custody of any convenient 
naval or military activity, or, if neither be convenient, in the custody of 
any civil law enforcement activity which will accept the prisoner and hold 
him subj6ct to Navy or military orders. 

Arrangements for transportation of removed persons. In all cases 

where men are put off the train short of their destination, including cases 
of sickness, arrangements are made through the conductor for subsequent 
transportation to the destination of ticket. Normally where naval per
sonnel are put off the train for sickness or for misconduct, except in 
serious cases of misconduct warranting a general court-martial, the shore 
patrol arranges with the activity taking custody of such naval personnel 
for their release and the continuation of their journey when their condi· 
tioR warrants., 

6-9. Station and terminal patrols. Where possible, shore patrols, assigned 
to dutoy' at railroad stations and bus terminals, are part of the regular train 
patrol detachment. In any event their qualifications are the same as those 
outlined for train patrols. Station and terminal patrols should be present 
during the peak hours of travel as indicated, and at all times when special 
drafts are known to be arriving. Naval personnel who loiter about a 
terminal or station for long periods of time are checked for the possession 
of leave papers, travel orders and identification. Enlisted personnel found 
intoxicated, annoying women, or boisterous and profane within stations or 
on loading platforms, are arrested and, if necessary, confined. Where such 
confinement would result in a delayed reporting for duty and if the offen
der's condition permits, the station patrol will obtain all necessary 
information for preparing and forwarding an arrest report to the offender's 
commanding officer, and permit resumption of travel. In any event, intoxi
cated service personnel who are obnoxious or incompetent are not permitted 
to board trains. Arrangements are made with local officials for the use of 
a detention room, where possible, within the station or terminal for tem
porary confinement of personnel arrested by the station and terminal 
patrols. 

Station and terminal patrols are equipped with all necessary informa
tion to, aid and assist enlisted personnel in transit. Particular attention is 
given to aid and assistance of military service casualties, such as obtaining 
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local transpol tation, seat accommodations, stretcher and wheelchair accom· 
modations, etc. 

6-10. Identification. Definite and regular plans for checking identification 
are followed, particularly in large cities and at bus and railroad stations. 
The identification of enlisted men appearing unkempt is always checked. 
The examination of liberty and identification cards often leads to the 
apprehension of enlisted men who are over leave, ashore without leave, 
stragglers or deserters. It also leads to discovery of illegal wearing of the 
uniform. In trying to establish identification where the enlisted man's 
picture is not available, further study is made of clothing marks, contents 
of wallets, identification tags, etc. Unless identification by these means 
appears absolutely clear, enlisted men are taken to patrol headquarters 
for further checking. 

Every officer and enlisted man in the Navy, Coast Guard and Marine 
Corps, is required to give his name, rank (rate) and ship, when such 
information is requested by a member of the shore patrol and is required 
to show his liberty card, leave papers, or identification card, upon demand 
by the shore patrol. When information relative to ship location has been 
ordered concealed as a security measure, such information is not required 
unless the officer or enlisted man is to be taken into custody of the shore 
patrol for good and sufficient reasons. 

6-11. Absentees and deserters. When apprehending an absentee (AOL or 
AWOL), other than a deserter as established under Article 1692, Navy 
Regulations, who is enroute to his ship or station, the shore patrol allows 
him to proceed upon presentation of reasonable evidence that his intention 
is so to proceed. Reasonable evidence is constituted by possession of railroad 
tickets to the proper destination, presence on the proper train, or at a station 
awaiting the proper train, evidence of contacting or attempting to contact 
commanding officer, and orderly condition and appearance of the absentee. 
The shore patrol d066 not detain personnel longer than is necessary to 
determine their intentions, and avoids detention which might result in 
missing vital transportation connections. 

Absentees who surrender to the shore patrol, other than stragglers and 
deserters as defined in Article 1692, Navy Regulations, are, when possible, 
transferred or returned to their ship or station under orders, and without 
delay unless it is reasonably certain that such offenders will not or cannot 
comply with the orders. Absentees whose status appears to be that of a 
straggler or deserter and those who appear unlikely to comply with orders 
to return to ship or station are transferred or returned under guard to the 
appropriate naval command. Subject to the foregoing, the following abo 
sentees are returned to their former command: (1) those absent from 
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shore stations in the district or river command where apprehended, whose 
period of absence does not exceed 29 days; (2) those absent from shore 
stations outside the district or river command where apprehended, if their 
station is substantially closer to the place of apprehension than is the 
nearest receiving station within the district or river command where appre
hended; (3) those absent from ships or mobile units if it is known or can 
be reasonably ascertained within 24 hours of apprehension, that the ship 
or unit is available and in the vicinity so that the offender can reach the 
ship or unit before its departure. 

All other absentees, and deserters as defined in Article 1692, Navy 
Regulations, are transferred by the shore patrol to the appropriate naval 
command without delay. In the processing of all stragglers and deserters, 
the shore patrol unit which apprehends, or to which the straggler or deserter 
surrenders, on the day of occurrence, prepares form NavPers 641 and 
distributes it as per instructions written on this form. 

Personnel of the United States Coast Guard or Marine Corps when 
returned to naval jurisdiction, or apprehended by the shore patrol are trans
ferred to the nearest Coast Guard or Marine Corps activity for further 
disposition unless otherwise specifically provided for. Where a Coast 
Guard or Marine activity is not within a distance practicable for returning 
such personnel, they are transferred to a nearer n'lval activity, 

6--12. Transportation of prisoners. District commandants or commandants 
of river commands issue such regulations as may be necessary, concerning 
the use of the shore patrol, in connection with the transportation of pris
oners, stragglers and deserters. Upon request through proper channels, 
district or area senior shore patrol officers are furnished books of transpor
tation requests and/or meal tickets for use in transportation and subsistence 
for guards and prisoners. Requests are addressed to the Bureau of Naval 
Personnel, Director of Transportation Division (Service Section). 

Shore patrolmen on duty as prisoner guards do not wear the shore 
patrol brassard, nor do they carry loaded weapons except when actually 
escorting prisoners. They check their arms at local shore patrol head
quarters during stopover periods when awaiting prisoners, or while prisoners 
are confined. When delayed enroute, prisoner guards may turn their pris
oners over to the nearest shore patrol headquarters, or other naval activity 
having brig accommodations, and will obtain a receipt for the prisoner. 
If it becomes necessary for a prisoner guard to rest at a place where no 
shore patrol facility is available, the prisoner may be placed in a civilian 
jail for safekeeping, provided that suitable conditions exist for such con
finement and providing proper arrangements are made for feeding the 
prisoner should such period of confinement extend over a meal period. In 
all cases, the prisoner guard will obtain a receipt for the prisoner. Prisoner 
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guards are responsible for the appearance and conduct of prisoners in 
their custody. Arrangements are made, where possible, for local shore 
patrol station guards to escort prisoner guards with prisoners through spe
cial gates to and from trains, i~ order to avoid crowds. 

Any prisoner guard found to be in an intoxicated condition, or unable 
to guard his prisoner properly, is placed under arrest and turned over to 
the nearest shore patrol headquarters for proper disposition. The prisoner 
is turned over to the same headquarters and steps are taken immediately 
to notify the proper authorities of the action taken. 

6-13. Assistance to enlisted personnel. All patrols are constantly alert 
to be of service and aid to naval personnel in supplying (1) information 
as to train and bus schedules; (2) assistance in checking or locating 
baggage; (3) assistance, when required, to personnel in AOL status due 
to missing connections; (4) information on lodging accommodations; (5) 
assistance in recovering lost or stolen property; (6) information on cur
few, out-of-bounds and uniform regulations; and (7) general assistance 
to any naval personnel in trouble. . 

The shore patrol is particularly observant of disabled members of the 
armed forces on trains, in stations, or towns, and will render all possible 
assistance without causing them embarrassment. Assistance in handling lug. 
gage and in avoiding crowds is of particular importance. 

6-14. Jurisdiction of shore patrol. The shore patrol has jurisdiction over 
Navy, Marine Corps and Coast Guard personnel ashore unless otherwise 
amplified by competent authority. It has no jurisdiction over personnel of 
the Merchant Marine or personnel of the Water Division of the Army 
Transportation Corps. In accordance with a joint agreement of the Secre
tary of War and the Secretary of the Navy (AlNav 251-42), members of 
the Army military police, the Navy, Marine Corps and Coast Guard shore 
patrols, and officers, noncommissioned officers and petty officers of these 
services, are authorized and directed to take corrective measures, including 
arrest, if necessary, in the case of any member of the armed forces 
committing a breach of the peace, disorderly conduct, or any other offense 
which reflects discredit upon the services. Personnel so arrested are re
turned to the jurisdiction of their respective services as soon as practicable. 
Those exercising authority are enjoined to do so with judgment and tact. 
Arrest, particularly, should not be resorted to where other corrective meas
ures will suffice. 

Marine and Coast Guard personnel. Marine or Coast Guard personnel, 

when apprehended by the shore patrol or turned over to naval jurisdiction 
by other authority, are transferred to the nearest Marine Corps or Coast 
Guard activity for further disposition unless otherwise specifically pro· 
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vided for; except that such personnel are transferred to a nearer naval 
activity when the distance to a Marine Corps or Coast Guard activity would 
make the transfer impr8.cticable. 

Women of the military service. Although the authority of the shore 
patrol includes taking necessary corrective measures over women members 
of the Army, Navy, Marine Corps and Coast Guard, the following modifica
tions, as necessary due to the difference in sex, are observed: (1) Women 
members of the military service are not confined by the shore patrol in 
brigs, guardhouses or similar places of detention; (2) in cases where the 
conduct of any women of the military services requires restraint, such 
action is taken with the greatest possible care and only when absolutely 
necessary. Restraint is employed only until such time as an officer of the 
Women's Reserve of the particular service to which the subject personnel 
is attached is notified and arrives to assist in the disposition of the case, 
or until such time as the offender can be returned to the jurisdiction of her 
particular service. In the event no officer of the Women's Reserve is avail· 
able from the particular service to which the subject personnel is attached, 
an officer of the Women's Reserve from another service shall be called. 

Personnel of friendly foreign forces. A member of a friendly foreign 

force who is accompanying or serving with or under some command in the 
U.S. Navy, including the Marine Corps and Coast Guard, may be arrested 
by the shore patrol, under circumstances which would justify the arrest of 
American naval personnel, even though an officer of the friendly foreign 
force has not requested his arrest and delivery. Any member of a friendly 
foreign force, whether or not accompanying or serving with the U.S. Navy, 
may be arrested when the commanding officer of such force within the 
United States or of a nearby unit of such foreign force within the United 
States so requests. The shore patrol may arrest any member of a friendly 
foreign force under circumstances justifying arrest by a private individual. 

Civilians. The shore patrol has no authority to arrest or to assist in 
the arrest of anyone not in the naval service, except as provided in AlNav 
251--42. In case a man is in the uniform of the Navy, Marine Corps, or 
Coast Guard, he may be arrested on the presumption that he is in the naval 
service. When a man in the uniform of the Navy, Marine Corps, or Coast 
Guard denies being a member of the naval service, the civil police are 
asked to detain him until his service connection can be determined. 

6-15. Cooperation with Naval Intelligence. Personnel of the shore patrol, 
in the performance of duty, are of invaluable aid to Naval Intelligence by 
being constantly alert to the possibility of espionage and the compromise 
of military security. The observation of unusual questioning of Navy 
personnel by civilians, is reported immediately to the senior shore patrol 
officer for appropriate referral. Extravagant and thoughtless boasting of 
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naval personnel regarding their exploits in combat, or the careless dis~us
sion of vital information is curbed at once, by calling the offender aside 
and warning him of his actions. 

6-16. Cooperation with civil authorities. The shore patrol cooperates fully 
with local, state and Federal civil authorities in cases involving infractions 
of civil laws and local ordinances by naval personnel. It has no authority 
to release to civil authority any person in the naval service placed under 
arrest by the shore patrol. The release of naval personnel to civil authority, 
in all cases, is effected in accordance with the provisions of AlNav 95-42 
and CMO-]uly.September 1943; file JAG:D3:CS:ac, dated 18 September 
1943. Acceptance by the shore patrol of naval personnel, arrested by the 
civil police, for delivery to their commands for disciplinary action is 
governed by instructions of the command having authority over the shore 
patrol. In accepting naval personnel delivered by civil authorities, the 
shore patrol cannot guarantee that such personnel will be made available 
at a later date for civil indictment or trial. 

Entering private establishments. Ordinarily the shore patrol does not 
enter pri~te establishments, including dwellings and hotel rooms, in the 
performance of official duties except when accompanied by civil authori
ties who are authorized to make such entries, and then only when naval 
J1ersonnel may be involved. Under exceptional circumstances, when specifi
cally requested by the owner or lessee, or in emergencies involving safety 
to life or the good of the community, the shore patrol may enter private 
establishments to quell disturbances or take other indicated action where 
naval personnel are involved. In such cases, appropriate civil authorities 
are summoned immediately and the shore patrol, if practicable, remains 
on the premises until such civil authorities arrive. 

Use of shore patrol in developing evidence. Although it is desirable 

that the shore patrol cooperate with civil authorities, as far as possible, 
in all cases involving naval personnel, the shore patrol does not assist 
in obtaining evidence for use against civilians except such as may be 
required for naval purposes. Evidence against civilians outside naval juris
diction, relating to violations of civil laws or other administrative regula
tions, which may be reported to or observed by the shore patrol is 
transmitted to appropriate civil authorities by the commandant, the senior 
officer present afloat, or their authorized representatives, but no member 
of the shore patrol is directed or allowed to enter into any transaction 
or pursuit for the express purpose of obtaining information or evidence 
against civilians. 

Riding in civil police cars. The shore patrol may accompany civil 

police in civil police cars in cases of emergency, where Navy vehicles are 
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not available, for the purpose of handling cases involving naval personnel 
only. In no case does the shore patrol assist in the arrest of civilians. 

6-17. Personal conduct and appearance. When on duty, members of the 
shore patrol are representatives of the Navy Department insofar as their 
appearance before the public is concerned. It is the desire of the Navy 
Department, that, as individuals and as units, they build and maintain a 
reputation in action and appearance, for being the smartest military unit 
ashore. Such a reputation can be attained only by strict and constant 
adherence to all regulations, to all customs of military etiquette and 
conduct, and by regular military drill and training. Members of the shore 
patrol are forbidden to partake of any intoxicating liquor, including beer 
and wine, at any time when their performance of duty might be affected 
thereby. This prohibition applies at all times when in a duty status or 
when subject to call for duty. Being under the influence of intoxicating 
liquor or drinking intoxicating liquor while on duty is a court-martial 
offense. 

6-18. Liberty parties; prevention of trollble. The shore patrol is always 
mindful that liberty parties ashore are on liberty in the fuilest sense of 
the word. Any demands upon liberty time or on the time of any naval 
personnel ashore which become necessary in the performance of shore 
patrol duties are made courteously and promptly. Care is used not to 
provoke arguments which may lead to subsequent trouble. The shore patrol 
always strives to anticipate and prevent naval personnel from becoming 
involved in trouble. If naval personnel become involved in situations which 
will obviously result in trouble, the patrol takes indicated action before 
arrest becomes necessary. 

6-19. Arrests. Arrests, when necessary, are made quickly, impersonally 
and quietly, and the offender is removed at once to some spot away from 
public attention. When making an arrest, the shore patrol places a hand 
on the arm or shoulder of the offender and says in a clear voice, You are 
under arrest. The shore patrol does not punish violators of naval laws 
or regulations, nor does it allow mistreatment or abuse of personnel in 
its charge. The night stick is used only for self-protection or when the 
offender cannot be subdued otherwise and then, it is used only to strike 
the back of the legs, arms, or shoulders. 

Whenever identification and liberty cards are taken from naval per
sonnel arrested by the shore patrol, they are not returned to the offender 
but are returned with an arrest report to the offender's commanding officer. 
The shore patrol is furnished with a chit form to fill out and present to 
offenders from whom identification or liberty cards have been taken to 
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serve as a temporary identification and as a written order authorized by 
the district commandant, directing the offender to report to his ship or 
station. Failure of the offender to obey the written order thus presented 
results in the additional charge of disobeying the lawful order of his 
superior officer. Naval personnel are not arrested for minor violations of 
regulations. In cases where warning will suffice the ofTender is given a 
warning order. A warning is not given in the form of a formal reprimand. 

The exercise of great discretion on the part of enlisted members of 
the shore patrol is enjoined in cases of commissioned or warrant officer 
offenders. Only in cases where there is no alternative and such action is 
necessary to prevent disgrace to the service or the commission of a serious 
offense or the escape of one who has committed a serious offense, does 
an enlisted member of the shore patrol arrest a commissioned or warrant 
officer. In all cases involving officers, an officer of the patrol is summoned 
to take action. In cases of emergency requiring immediate action, the assist
ance of any officer available may be requested. 

6-20. Search of prisoners. When it is necessary for the shore patrol to 
search a prisoner, two members of the shore patrol are present, one of 
whom is a commissioned officer or chief petty officer. A statement of the 
prisoner's effects, including the amount of cash, is made and signed by 
both parties. Existing regulations regarding the effects of prisoners are 
strictly observed. Officers are searched only under the personal supervision 
of an officer. Members of a Women's Reserve Service are searched only 
by members of their sex. 

6-21. Confinement in civil institutiens. When suitable arrangements havc 
been made in advance with local authorities, naval personnel arrested by 
the shore patrol are, when necessary, confined temporarily in civil jails 
or similar places of detention for safekeeping until transfer to appropriate 
naval custody can be effected. Such confinement, whenever authorized. 
is limited to the minimum time required to effect such transfer. Whenever 
confinement of naval personnel in civil jails or similar places of detention 
is authorized and such confinement extends through a meal hour, suit
able arrangements are made by the shore patrol to feed such personnel. 

6-22. Handling of injury cases. Great care is taken in the handling of 
injured personnel, so that injury wiII not be aggravated. In most cases, 
no attempt is made to move the injured person until arrival of com
petent naval or civilian hospital personnel who are summoned at once. 
However, approved first-aid procedure is initiated when the need is ap
parent. The shore patrol, standing by, prevents crowding about the injured 

person. 
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6-23. Security. Arrested personnel are not questioned as to the identity or 
location of their ship or station except by duly authorized personnel or 
officers at shore patrol headquarters, and at no time when in the presence 
of persons not members of the armed forces. Such information, when 
indicated is handled with the proper security restrictions. 

6-24. Patrol reports. A report is made to the commanding officer of the 
offender in each case where custody is taken by the shore patrol through 
arrest, surrender or transfer of the offender to the patrol by others. 
The report (see Figure 6-1) contains information as follows: 

1.	 	 Station of issue, date of issue. 

2.	 Name of offender, 'rank 	or rate, service, and if available, service 
number. 

3.	 Ship or station. 

4.	 Offenses. 

5.	 	 Time and place of arrest. 

6.	 	 By whom arrested. 

7.	 Disposition of prisoner by shore patrol with time and dl..te thereof. 

8.	 List of witnesses with addresses and, 	if of the armed forces, rank 
or rate and ship or station. 

9.	 	Information of all facts and circumstances relating .0 the offense 
so as to furnish the commanding officer a complete picture and un
derstanding thereof. 

10. Copies of statements of witnesses, if obtainable. 

This form is, in all cases, made out in such a manner that it will enable 
all concerned to acquire a clear understanding of what transpired at the 
time of arrest of the offender. The officer on duty at shore patrol head
quarters checks all reports for accuracy, clearness and detailed narration 
of all circumstances of the case. The report is read and signed by the 
patrols involved in the case, before securing from duty, and is counter
signed by the shore patrol officer on duty. Space is provided on the report 
form for endorsement by the commanding officer of the offender, of the 
action taken by him. Such space contains a printed request that the 
endorsement be returned to the district commandant or his indicated repre· 
sentative within twenty.four hours. 

6-25. Delivery of prisoners to stations. All prisoners are processed for 
delivery to their commands as soon as practicable after booking. If it 
appears that delivery of any prisoner to the command to which he is 
attached cannot be effected within twenty·four hours, the command is 
notified at once by whatever means are practicable. 
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PATROL REPORT 

Offender, name 

Ship or station 

Offense 

Arrested 

Sent to Ship 

Witnesses 

Remarks 

and rate 

Naval Shore Patrol Headquarters, 

••••••••••••••• J 

(city) 
••••••••••••••• 

(state) 

(Patrol Officer) 

Action taken by Commanding Officer 

Commanding Officers will forward report with notation of action to Commandant 

........ Naval District, Commands of forces afloat, via SOP of own force. 

DISTRIBUTION: 
Original to C. O. of offender. 
Copies to C. O. of offender. 

File. 

Figure 6-1. A shore patrol report form. 
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6.-26. Patrols. The area to be patrolled is walked in a military manner 
by two shore patrolmen keeping abreast of each other. The night stick 
is not swung or used playfully, but is attached at all times to the belt 
in a manner permitting quick release if needed. Lounging, leaning against 
buildings or posts, and smoking on patrol are prohibited. If a rest or smoke 
is desired, such is tak~ away from the public view for periods not ex
ceeding ten minutes. Prolonged periods of conversation with enlisted per
sonnel, civilians or friends are prohibited. No congregating of shore 
patrolmen during periods of duty, except in line of duty, is permitted. 

6-27. Public establishments. When entering public places such as bar· 
rooms, restaurants, dance halls and other places of entertainment for in
spection, the members of the shore patrol enter and remain together during 
the course of the inspection. Members of such details acquaint themselves 
with all trouble spots in the patrol area and check them frequently. The 
shore patrol does not become over friendly with owners and personnel of 
establishments in any patrol area, and reports to the senior shore patl"(~l 

officer any continued violations not in the best interests of naval per
sonnel patronage. 

6-28. Abuse of authority. The authority vested in the shore patrol by the 
senior shore patrol officer afloat, or the commandant, is represen~<;} by 
the uniform and brassard that is worn. This authority is exercised only 
in the performance of official duties, as assigned. The use of braesards 
or other shore patrol credentials to obtain special favors, or the accept
ance of gifts, gratuities, or promises of gifts by any member of the shon~ 

patrol is strictly forbidden. This prohibition applies while on duty, on 
liberty, or during periods of leave. 

6-29. Performilnce of duty. The performance of shore patrol duties is one 
which requires attention to duty, intelligence, patience, courtesy, tact and 
an abundance of good judgment. Every member of the shore patrol is 
imbued with the idea that in his relations with other military personnel 
and with civilians he must be well mannered, dignified and obliging. When 
necessary, he will act with quiet force. He is not supposed to enter into 
arguments in regard to the performance of his duties. The code of the 
shore patrol seeks to maintain a high degree of ord.erly conduct with the 
fewest number of arrests. 
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7. ARREST AND CONFINEMENT 

i -1. Arrest in general. A person under arrest is restrained within certain 
legal limitations by his moral and legal obligations to obey an order of 
arrest. The Articles jor the Government oj the Navy provide for two 
arrests-one, where necessary in an emergency, and the other, an arrest 
for trial. 

7-2. Arrest where necessary in an emergency. Where necessary in an emer
gency, arrest is employed to apprehend and restrain an offender in the 
first instance. 

Who may arrest. For the preservation of good order all officers, in
cluding petty officers, are always on duty and are vested with the necessary 
authority to arrest offenders. The exercise of great discretion, on the part 
of petty officers, is enjoined in cases of commissioned or warrant officer 
offenders. A petty officer should arrest a commissioned or warrant officer 
only in cases where there is no alternative, and where such action is nec
essary to prevent disgrace to the service, the commission of a serious of
fense, or the escape of one who has committed a serious offense. In all 
cases involving officers, shore patrol headquarters should be notified im
mediately so that an officer may be summoned to take action. 

Assistance may be requested of any officer available. However, no of
ficer should assist personally in the arrest of a drunken man further than 
may be absolutely necessary. Such an arrest should be made by persons' 
not above the grade of petty officer, who are to be instructed to use no 
greater force than required if it is necessary to confine the offender. 

Procedure for making arrest. No person should be placed in arrest 
unless the authority so ordering has personal knowledge of the offense 
or has made inquiry into it. The purpose of this requirement is to pre
vent a person from being restrained on mere suspicion. A full and ex
haustive investigation is, of course, not required. Such investigation should 
be sufficient to furnish reasonable grounds for believing that an offense 
has been committed by the person to be restrained. An arrest is imposed 
by notifying the person to be arrested that he is under arrest and inform
ing him of the limits of his arrest. The order of arrest may be oral or in 
writing. No particular formality is required. It is desirable to explain the 
meaning of arrest and the penalty which may be imposed if the person 

breaks his arrest. 
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Status of person in arrest. A person in arrest is restrained within 
certain limitations, such as his quarters, or other limits as may be speci
fied in the order of arrest. A change of status from duty to arrest having 
occurred, the person in arrest should not be required to perform his full 
military duty. This, however, does not prevent his being required to do 
ordinary cleaning or policing of the area within the limits of his arrest. 
1£ the person breaks his arrest by going beyond the prescribed limits, he 
is subject to trial therefor. 

Duration and termination of arrest. When a person is placed in arrest, 
immediate steps should be taken with a view to bringing him to trial or 
releasing him. The Navy Department has repeatedly stressed the importance 
of speedy trial in its announced policies. The law, however, does not pre
scribe a definite time limit within which he must be released if charges 
are not preferred. Normally charges can and should be preferred promptly. 
The accused is not automatically released from restraint, however, because 
of delay in preferring the charges. He must Iemain in arrest until Ieleased 
by proper authority. 

7-3. Arrest for trial. The arrest for trial is used to ensure the presence 
of the accused at trial and to give him a reasonable opportunity to pre
pare his defense. Navy Regulations provide that, in general, the accused 
shall not be placed under arrest until just prior to the trial, except when 
it may be advisable as a precaution against his escape; to enable him to 
prepare his defense; or, when owing to the nature of the offense and the 
character or condition of the accused, his confinement is necessary in the 
interests of good order and discipline. However, in the case of trial by 
general court-martial, it is provided that the accused shall be placed 
formally under arrest for trial at the time he is furnished with a copy 
of the charges and specifications. 

7-4. Confinement in general. A person in confinement is in a ctatus of 
arrest and is physically restrained to certain limits. The Articles lor the 
Government of the Navy and Navy Regulations provide for two types of 
confinement-one, confinement while awaiting trial, and the other, con
finement imposed as punishment. 

7-5. Confinement while awaiting trial. An accused person is confined 
while awaiting trial as a measure of restraint additional to the arrest in 
order to further ensure his presence at trial or when, owing to the nature 
of the offense and the character or condition of the accused, it is deemed 
necessary in the interests of good order and discipline. 

Distinguished from confinement imposed as punishment. Confinement 
while awaiting trial is wholly distinguishable from confinement imposed 
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as ptfnishment. The purpose of the former is merely to secure an accused 
person who is presumed to be innocent until duly convicted, whereas the 
latter is in the nature of an imprisonment and is strictly administered. It 
is not the intention of the Department that the provisions of The Manual 
of Rules and Procedures for the Administration of Naval Places of Con
finement should be applied strictly to members of the naval personnel held 
under arrest awaiting trial, inasmuch as such personnel are not in the 
status of men who have been regularly tried, convicted, and sentenced by 
court-martial. Communications between an accused under arrest awaiting 
trial and his counsel are privileged and not subject to any interference 
on the part of those in charge of his detention. 

Degree of restrai~t pending trial. It is not at all mandatory that an 
accused be restrained until the formal arrest required just prior to trial; 
or, in the case of trial by general court-rp.artial, at the time he' is fur
nished with the charges and specifications. The necessity for any restraint 
prior to the formal arrest must be determined in the light of the offense 
charged and the character of the offender. Any restraint exercised over 
an accused person at any time, pending trial, should be no more rigorous 
than the circumstances require. Further, an accused held while awaiting 
trial should be given every opportunity, consistent with his safe deten
tion, to communicate with his counsel and prepare his defense. Restraint 
may be imposed by placing the accused in the brig, by placing him under 
the charge of a sentry, or merely by detaining him within certain limits 
prescribed by the commanding officer. This latter type of restraint is in 
many cases sufficient to ensure the presence of the accused at trial and 
may be effected either by an open arrest, in which case the accused is known 
as a prisoner at large, or by confinement to the ship or station. 

Unless such physical restraint is necessary, an accused should not be 
placed in the brig pending trial. Confinement to the brig results in loss 
of manpower. Not only is the person confined unavailable for duty during 
his confinement, but the more persons there are in the brig, the greater 
is the number of guards who must be taken from other duties to control 

them. 
For minor offenses, restraint in any form prior to the formal arrest 

for trial may be unnecessary. For example, there is usually no need to 
restrain a man who has voluntarily returned after a few days absence over 
leave. The fact that he has returned on his own accord is a good indication 
that he intends to stay with the command. His availability for trial a few 
days later can safely be assumed. On the other hand, a man who breaks 
arrest and remains absent without leave until apprehended probably re
quires confinement to the brig, since his past conduct indicates that only 
physical restraint will hold him with the command. Even a person who 
commits a serious military offense, such as a sentry who sleeps on watch, 
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i! not necessarily to be confined to the brig awaiting trial unless there is 
some basis for believing that otherwise he will flee before trial. In each 
instance it is necessary to decide what restraint, if any, is necessary to 
ensure the presence of the accused, at the trial and to prevent him from 
doing harm to persons or property in the. meantime. 

Protracted confinement while awaiting trial. Navy Regulations provide 
that: "When any enlisted person is confined for a longer time than ten 
days to await trial by court·martial, the commanding officer shall keep 
in view the fact that his confinement is protracted simply to ensure the 
appearance of the prisoner before the court by which he is to be tried." 
Detaining officers or men for long and unreasonable periods when it is 
practicable to bring them to trial is arbitrary and oppressive, and is in 
contravention of both the letter and spirit of the announced policies of 
the Navy Department pertaining to speedy trials. Where persons are de
tained in confinement for unreasonable periods prior to trial, or after 
trial and before promulgation of the sentence, and have in their sentences 
been awarded terms of confinement, the period of detention cannot legally 
be credited upon the term of confinement in executing the latter. How
ever, the sentence may well be mitigated and reduced by the reviewing 
authority by a period equal to that of the protracted confinement. This 
action has been repeatedly taken in practice. 

Confinement of intoxicated persons. Intoxicated persons should not 
be confined in any place or manner that may be dangerous to them in 

their condition. 

7-6. Confinement imposed as punishment. The restraint imposed upon an 
offender as a punishment, unless it be a deprivation of liberty, or restric· 
tion to ship or station, must take the form of confinement. The word 
confinement when utilized to express punishment, either by a command· 
ing officer or by a court·martial, indicates more than restriction to ship 
or station. It should be in the nature of an imprisonment. A restraint 
that includes the placing of a prisoner by himself where he can communi
cate with no unauthorized person nor with fellow prisoners, is solitary 
confinement, and not properly simple confinement. Article 30 AGN, in pre
scribing the punishments of the summary court-martial, provides only for 
three kinds of restraint as punishment: (1) solitary confinement, (2) con
finement, (3) deprivation of liberty on shore on foreign station. In th~ 

case of a court-martial sentence adjudging confinement, the convening au
thority may extend the limits of confinement during working hours or at 
other times that he may deem expedient. He may even extend the limits 
of confinement to the limits of the ship or station, thus in effect making it 
restriction to the ship or station. No such power is given to the court itself, 
which must adhere strictly to the statutory form of punishment. The sen-
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tence of a deck court or summary court-martial to confinement to ship or 
station or, restriction to ship or station is not legal. A general court-martial, 
however, may impose a sentence of restriction to ship, post or station. 

Schedule of maximum confinement. The following is a schedule which 
indicates the maximum confinement that may be imposed on enlisted men 
as punishment by a commanding officer, a deck court, or a summary court
martial. It should be noted that Article 25 AGN provides that no officer 
who may command by accident,. or in the absence of the commanding of
ficer, except where such commanding officer is absent for a time by leave, 
shall inflict any other punishment than confinement. 

Commanding Summary 
Officer Deck Court Court-Martial 

Confinement ....•••••••••••••.•••••••.• 10 days 20 days 2 months 
Solitary confinement ........•...•.•..•• 7 days 20 days 30 days 
Solitary confinement on bread and water .. 5 days 20 days 30 days 
Solitary .confinement on diminished rations No 20 days 30 days 

Phraseology to be employed in sentences imposing confinement. The 
exact phraseology of Article 30 AGN is to be followed in the sentence of a 
summary court-martial. Thus, sentences involving confinement on bread 
and water, or on diminished rations, are illegal unless it is expressly 
provided that such confinement is to be solitary; although solitary con
finement may be adjudged by itself without diminished rations. As thirty 
days of solitary confinement is the legal maximum for a summary court
martial, the exact phraseology should be employed in adjudging a sentence 
involving confinement for the maximum period. A sentence of solitary con
finement for one month, for example, would be irregular and improper, as 
the article prescribes 30 days as the maximum, whereas one month might 
be in excess of the legal limit. 

Confinement to the limits of the ship or station distinguished from 
deprivation of liberty. A man who is deprived of liberty as a punishment 
is not, per se, under arrest, and the restraint which he suffers is only the 
result of his obedience to an order denying him his normal privilege of 
going ashore. In this respect he is not undergoing confinement nor is he 
in the status of arrest. Therefore, if he should disobey the order depriving 
him of his privilege, by going ashore, he cannot legally be charged with 
breaking arrest. The same distinction applies between confinement and 
a general court·martial may inflict in time of peace are, in accordance 
other hand, where a person has been confined and the confinement is 
extended to the limits of the ship or station, he is in a status of arrest, and 
if he should go ashore without authority he may be charged with breaking 
arrest. 

Confinement imposed by general court-martial. The punishments that 
a general court-martial may inflict in time of peace are, in accordance 
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with Article 63 AGN, limited to those prescribed by the President. The 
limitations are expressed in Section 457, Naval Courts and Boards, 1937. 
In time of war these limitations do not apply, and the punishment of a 
general court-martial is within the discretion of the court, unless the of
fense is charged as a violation of a Federal statute wherein the punish
ment is prescribed. In such a case, the punishment cannot exceed the limi
tations of the statute. A general court-martial is also authorized to adjudge 
any punishment authorized for a summary court-martial. 

It is the practice of the Department to cause all summary court· 
martial sentences adjudged by general courts-martial to be carried into 
execution at the place where the prisoner may be serving, and in the 
same manner as if the sentence had been adjudged by a summary court
martial. A sentence of confinement must express distinctly the period for 
which it shall continue. If the period of confinement adjudged be less 
than three years, it should be expressed in months; if three years or more, 
in years and fractions thereof. The meaning of other accessories of said 
sentence, when used in the sentence of a general court-martial in the case 
of an enlisted man, shall be understood to include the following: (1) the 
person so sentenced shall perform hard labor while confined pursuant to 
such sentence, and (2) shall forfeit all pay (and allowances, in the case 
of an enlisted man of the Marine Corps sentenced to dishonorable or. bad
conduct discharge) that may become due him during a period equivalent 
to the term of such confinement (or if sentenced to dishonorable or bad
conduct discharge, during his current enlistment). In all cases involving 
confinement at hard labor for more than three months, the accused is to 
be reduced to the lowest rating of that branch of the service to which he 
belongs. In all cases where an officer is sentenced to imprisonment, the 
sentence shall provide for his dismissal prior thereto. 

When adjudged confinement should take effect. Where confinement 
has been adjudged, it shall take effect from the date the sentence is ap
proved by the highest reviewing authority required by law to approve it. 
However, where the accused has been previously sentenced to confinement 
for another offense, the confinement shall not take effect until the former 
sentence has been served; nor shall a discharge, if adjudged, be executed 
until both sentences have been served. In such case, care should be taken, 
in approving the later sentence, to state that the period of confinement 
shall not begin to run until the former sentence has been served. Where 
discharges have also been adjudged in both cases, the first should be 
remitted in approving the second. If a discharge has been adjudged in the 
first sentence only, the action on the second case should direct that the 
discharge be withheld until the second sentence has been served. Should 
an unusual length of time elapse between the date the accused is confined 
for trial and the date the sentence is approved, the convening authority, 
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in acting upon the case, should consider this period as a ground for miti
gation. Should the sentence be to solitary confinement or to confinement 
on reduced rations, the time of such conditional confinement must be ful
filled unless such provision of the sentence be remitted or mitigated by the 
convening or higher authority. It is erroneous to antedate the period of 
confinement so that it starts before being reviewed by the immediate 
superior in command. However, the convening authority may take into 
consideration the length of time during which the accused was in confine
ment prior to trial as a ground for mitigation and may remit or mitigate 
the confinement. 

Exercise of mitigating power. In connection with the exercise of the 
power to mitigate, it is to be noted that as much of a sentence as requires 
confinement to be solitary or on diminished rations may be remitted; or, 
in sentences involving bread and water, the frequency of full rations may 
be increased. 

Confinement of a witness adjudged guilty of contempt. Article 42 
AGN gives a court authority to punish contempts. The article is not, how
ever, construed as extending this authority to a summary court-martial or 
deck court. The place of confinement for a witness in the naval service 
who is adjudged guilty of contempt and is sentenced to confinement should 
be left to the commanding officer of the person concerned. A communi
cation, signed by the president of the court, to such commanding officer 
should state the offense, the sentence, and the authority therefor. The au· 
thority is the fact that the court was duly and regularly authorized, and was 
acting within its authority. 

Confinement as punishment for failure to pay debts-policy. An en
listed man who has failed to pay a just indebtedness should not be sen
tenced to confinement upon conviction. 

7-7. Solitary confinement on bread and water. Solitary confinement on 
bread and water should be reserved as a punishment for insubordination 
and recalcitrant offenders. Courts-martial should, therefore, exercise care 
and discretion in resorting to such punishment, and should not adjudge 
it in any case for a longer period than five consecutive days even though 
the total sentence to be 80 served is in a greater amount. As a shorter 
interval on bread and water is less liable to work injury to health, the 
maximum interval allowed should be adjudged only in extreme cases. A 
court, in adjudging a sentence of solitary confinement on bread and water 
or on diminished rations, should specify the days on which a full ration 
is to be allowed; for example, every third or every fifth day. If the court 
fails to do this, the convening authority should specify in his action the 
day a full ration is to be allowed. A full ration consists of the morning, 
noon, and evening meals, or other rations served on the general mess. 
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Diminished rations are something short of the rations served on the gen
eral mess, but not bread and water. A sentence of bread and water should 
not be limited as to the amount either of bread or water. 

Certificate of medical officer. Whenever any person is sentenced to 
confinement on diminished rations or on bread and water for a period 
exceeding ten days, the record of proceedings must include the certificate 
of the senior medical officer under the immediate jurisdiction of the con
vening authority, to the effect that such sentence will not be seriously in
jurious to the health of the prisoner. A man sentenced to solitary con
finement on bread and water should be required to serve the entire period 
of the sentence, unless it is mitigated by the immediate superior in command 
or the Navy Department. If, while undergoing sentence, the senior medical 
officer states, in writing, that he believes the sentence will produce serious 
injury, the man should be immediately released, and the officer ordering 
the court should remit the unexecuted portion of the sentence. If it be
comes necessary to interrupt a sentence to place the man in a hospital for 
some injury, ailment, or disease not directly resulting from the nature of 
the confinement, the sentence should be interrupted immediately and he 
should serve the balance of the sentence thereafter. If the convening author
ity feels that the ends of justice have been served, he may request the 
Navy Department to remit the unexecuted portion of the sentence, but he 
may not do so himself. 

Policy in regard to petty officers. The Navy Department considers it 
inappropriate and undesirable to sentence a petty officer to solitary con
finement on bread and water because (1) a man who merits such pun
ishment does not possess the qualities to be expected of a petty officer 
and accordingly should be disrated, (2) the discipline and morale of any 
military organization must of necessity suffer where nonrated subordinates 
witness the subjection of a superior to punishment of this nature, and (3) 
it tends to have a demoralizing effect on the petty officer himself. 

7-8. Payment and issues to men in cor:finement status. In general, each 
member of the crew and of the Marine detachment of a ship, except men 
in confinement as punishment or awaiting trial, shall be allowed to draw 
twice a month such money as he may have due him. 

While awaiting trial. Each member of the crew awaiting trial, 
upon the approval of his commanding officer, shall be allowed to draw on 
or before the day the trial commences such money as he may have due 
him. The commanding officer's order showing the date trial will commence 
will be filed as a payroll voucher. 

Between commencement and completion of trial. Between the date the 
trial commences and the day the sentence is approved or disapproved 
no payments shall be made. 
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After sentence. Any money due and unpaid on the day preceding 
that on which the sentence is approved, and pay due subsequent thereto 
and not forfeited by the sentence may be used to offset charges for allot· 
ments or clothing issues, or may be paid to the man in the usual manner. 
Each man shall be permitted to draw $5.00 per month for necessary ex
penses, irrespective of court-martial sentences involving loss of pay. 

Clothing and small stores. An enlisted man of the Navy or Marine 
Corps sentenced by court-martial to confinement with loss of pay should 
not be deprived of such clothing and small stores as the officer command
ing the ship, or other place of confinement, may deem necessary to the 
prisoner's health and comfort. 

To permit the issue of the above necessaries to enlisted men in a 
non-pay status, including those in debt to the Government for any rea
son, commanding officers are authorized to direct, in writing, the trans
fer, from the ship's store stock to the clothing and small stores account, 
for issue as contemplated by the above paragraph, of such articles as may 
be necessary for the health and comfort of the men requiring such issue. 
The value of such articles to be issued to anyone person shall not exceed 
$3.00 in anyone month. These transfers from the ship's store account 
to the clothing and small stores account should be covered by the usual 
transfer invoices prepared monthly and approved by the commanding 
officer. In instances where there is no ship's store, purchase of the neces
sary items may be made on approved open-purchase requisitions under 
the clothing and small stores fund in the usual manner and without prior 
reference to the Department for approval. Articles so transferred {)r pur
chased should be issued and charged to the account of the man concerned 
in the same manner as other items of clothing and small stores usually 
carried in stock. 

7-9. Treatment of prisoners. A commanding officer should assure himself 
that persons in confinement suffer no cruel or unusual treatment at the 
hands of his subordinates. He should direct the release of every person 
when the term of confinement expires. He will send to the Navy De
partment, on the 30th Df each month, a report showing all the facts in 
any case where irons have been used on any man in the naval service. 
Confinement of this character is not to be employed except where it is 
absoh.\.tely necessary with violent prisoners, and not at any time as a pun
ishment inflicted by a commanding officer. 

7-10. Prisons and places of confinement. Cells for the confinement of 
prisoners will not be less than six feet long and three and one-half feet 
broad, with the full height between decks, and shall be properly ventilated. 
They will not be altered without the authority of the Navy Department. 
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Prisoners will not be confined in any other spaces than those which have 
been designated by the Navy Department as prisons or spaces proper to 
be used as such. In case of necessity, extra spaces may be authorized by a 
commander-in-chief on a foreign station, by a senior officer present, or by 
the commanding officer of a ship acting singly, and the medical officer 
of the ship shall be called upon to report whether such spaces are fit for 
prison use. 

7-11. Regulations for naval places of confinement. The Bureau of Naval 
Personnel is charged with the supervision and control of naval prisons 
and prisoners. Coordination of policies and regulations affecting naval 
prisons and brigs and their administration are the responsibilities of the 
Prison Administration Section of the Welfare Division of that bureau. A 
few of the general rules and policies announced by the Prison Adminis
tration Section for places of confinement, as well as some of the instruc
tions now in use by naval places of confinement, may well be considered 
in the interests of establishing regulations which will discriminate between 
sound and unsound practices. These regulations and instructions are in
tended only as aids for commanding officers. It is emphasized that they 
are not exhaustive and that further reference should be made to the Manual 
of Rules and Procedures for the Administration of Naval Places of Con
finement, which is available from the Bureau of Naval Personnel for the 
guidance of all concerned. Instructions on such matters as the employment 
of prisoners, military conduct, drill, exercise, educational programs, cen
soring of mail, maintenance of security, clothing supply, and privileges 
of reading, writing, smoking, visiting, and recreation are thoroughly dis
cussed therein. 

Conduct of prisoners. 

1.	 	All prisoners shall obey without reply or argument, the orders of 
all officers and enlisted men in authority over them and shall 
speak only concerning duty or need. 

2.	 	Prisoners shall perform the work assigned to them in a quiet, 
orderly and diligent manner. While at work there shall be no com
munication between prisoners except to give warning of danger, 
and when at work under the charge of sentry, prisoners shall al
ways remain where they can be seen unfess otherwise directed. 

3.	 	Prisoners shall be orderly and quiet at all times. When in their 
cells they may converse with prisoners in adjoining cells in low 
tones, except when placed in solitary confinement. They shall not 
at any time whistle or make unnecessary noise. 

4.	 	A prisoner shall be decent in manner toward other prisoners. 
Hazing of other prisoners is strictly prohibited. He shall not make 
insulting gestures or use insulting or indecent language or josh or 
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push against another prisoner with intention to annoy him or fo
ment a quarrel. 

.5.	 A prisoner shall keep his person, clothing and bedding clean. He 
shall not spit, mark, draw, paint or in any manner deface the 
wall or floors of a cell or of the brig. Prisoners shall be clean 
shaven at all times, shaving daily during the hours allotted to shav
ing. Prisoners' haircuts will be of the regulation military cut. 

6.	 	Prisoners shall not at any time have in their cells or on their persons 
money, jewelry, watch, postage stamps, stationery, matches, razor, 
knife, tools, food, bottles, playing cards, dice, or sporting or sensa
tional reading matter, and shall not hide or secrete any article. 
Prisoners not in solitary confinement may be permitted to have 
certain of the above-mentioned articles in their cell at the discre
tion of the warden. 

7.	 	 Letters 	may be written only at such hours as are designated under 
such regulations as may be prescribed. 

8.	 Smoking will be 	permitted only at specified times when the smok
ing lamp is lit. Cigarettes and lights are to be issued to those 
desiring to smoke by the brig bailiff or other authorized person. 
Excessive noise or loud talk during smoking or reading lamp will 
result in having the lamp put out. 

9.	 Request 	for visits to Chaplain or Dispensary at other than sched
uled time may be made orally to the Provost Marshal or the 

Warden. 
10.	 	Prisoners shall not salute or pay military compliments except to 

stand at attention. When at work they shall not cease work on 
the approach of or in the presence of an officer unless ordered to 

do so. 
11.	 	Prisoners violating any of the above rules and regulations shall 

in addition to other authorized punishments have their privileges, 
such as smoking and reading, taken away from them. 

Conduct of brig guards. 

1.	 	Familiarity between brig guards and prisoners should not be 

tolerated. 
2.	 	Brig guards shall not lay' a hand on prisoners except as follows: 

in cases of sickness or injury; when' a prisoner defiantly refuses 
to stand or march as ordered; or in defense of themselves or others 

if attacked. 
3.	 No guard is to leave his post until properly relieved. 
4.	 No cell is to be opened unless so directed by competent authority. 
5.	 	At the change of each watch, the guards will account for each 

prisoner placed in their custody. 
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Suggested plan of the day. A suggested plan of the day for the brig 
is as follows: 

0600 Reveille. 
0630 Muster of prisoners. 
0715 Draw morning meal. 
0750 Sick call. 
0800 Smoking lamp lit. 
0820 Work squads out, smoking lamp out. 
1130 Work squads in. 
1220 Draw noon meal. 
1300 Smoking lamp lit. 
1320 Work squads out, smoking lamp out. 
1630 Work squads in. 
1715 Draw evening meal. 
1800 Shave and shower. 
1845 Light all lamps. 
2100 All lamps out. 
2115 Muster of prisoners. 
2130 Lights out, and see that all is secure. 

7-12. Places of confinement classified. There are only two U. S. Naval 
Prisons, officially classified as such, and these are located at Portsmouth, 
New Hampshire, 'and Mare Island, California. In general, the prisons are 
used to confine general court-martial prisoners who have been sentenced 
for periods in excess of twelve months. Other prisoners are confined in 
places variously denominated as brigs, disciplinary barracks, and deten
tion barracks. In addition, one retraining command for prisoners has 
been established at Camp Peary, Williamsburg, Va., and it is the inten
tion that one or more similar commands be established in the near future. 
Men will be sent to these retraining camps who, as indicated by the screen
ing processes established at the naval prisons and brigs, are not inherently 
bad and are of suitable caliber for performing efficient naval service. 

Certain brigs have been designated as authorized places to confine 
general court-martial prisoners. The principal brigs so designated are lo
cated at Hart's Island, New York; Navy Yard, Philadelphia, Pa.; Naval 
Repair Base, San Diego, Calif.; Terminal Island, San Pedro, Calif.; and 
Navy Yard, Bremerton, Wash. In addition there are a number of large 
brigs which are not used for general court-martial prisoners. The more 
important of these, all of which usually confine from 300 to 1000 or 
more prisoners, are at the Receiving Station, Boston, Mass.; Armed Guard 
Center, Brooklyn, N. Y.; Receiving Station, Norfolk, Va.; Naval Training 
Center, Great Lakes, Ill.; Naval Station, New Orleans, La.; Receiving Sta
tion, San Francisco, Calif.; Training and Distribution Center, Shoemaker, 
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Calif.; and, for Marine activities, Camp Lejeune, N. C. There are in addi
tion a number of brigs ranging in capacity from 50 to 250, and a large 
number of small station brigs which usually have from 2 to 20 prisoners. 

7-13. Restraint of officers. It is provided in the Articles for the Govern
ment of the Navy that no commander of a vessel shall inflict upon a com
missioned or warrant officer any other punishment than private repri
mand, suspension from duty, arrest or confinement. Such suspension, 
arrest or confinement shall not continue longer than ten days unless a fur
ther period is necessary to bring the offender to trial by a court-martial., 
All officers of the Navy and Marine Corps who are authorized to order" 
either general or summary courts-martial have the same authority to in
flict minor punishments as is conferred by law upon the commander of 
a naval vessel. A clear understanding of the regulations pertaining to the 
exercise of this authority is necessary for the administration of this phase 
of naval justice. 

Arrest of officer. An officer when placed under arrest, either as pun
ishment or to await further disciplinary action, shall not visit his com
manding or other superior officer officially unless sent for; but in case of 
business requiring attention, he shall make it known in writing. He may 
be restored temporarily to duty by his commanding officer when conditions 
warrant it, but such action shall not be construed as a bar to any disci
plinary action pending. 

Suspension of officer. An officer suspended from duty shall confine 
himself to the limits assigned him at the time of his suspension, or after
wards, and his failure to do so shall be regarded as a breach of arrest. 

Confinement or restraint of officers. An officer placed under arrest or 
suspension on board ship shall not be confined to his room or restrained 
from the proper use of any part of the ship to which before his arrest or 
suspension he had a right, except the quarter-deck, poop, and bridges, un
less such confinement or restraint shall be necessary for the safety of the 
ship or of the officer or fo~ the preservation of good order and discipline; 
but such confinement shall not be imposed for a longer time than abso
lutely necessary. Similarly, at a naval station or other place on shore, the 
confinement or restraint imposed shall not be unduly rigorous. 

Arrest or suspension of an officer of the Supply Corps. Whenever a 
commanding officer, commandant, or other senior officer orders an officer 
of the Supply Corps under suspension or arrest, he shall take possession 
of the safe and of the keys of the storerooms under the charge of such 
officer, and shall immediately cause a seal to be placed on the safe in the 
presence of the officer suspended. The senior officer present shall immedi
ately thereupon direct a board, consisting of at least three officers, to take 
an inventory of the money, papers, clothing, provisions, and small stores 
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in charge of such officer; shall take such steps in regard to other stores 
under the charge of the officer concerned as may be practicable for the 
purpose of safeguarding the interests of the Government, of the officer 
relieved, and of such officer as may be then or later ordered to take charge 
thereof, without unduly interfering with the progress of work, and shall 
appoint a suitable person to take immediate charge thereof, who shall be 
present at such inventory. Should the officer of the Supply Corps con
cerned be released from suspension or arrest and restored to duty, the 
senior officer present shall, in the same manner and under the same con
ditions as stated above, cause a second inventory of the money, papers, 
clothing, provisions, and small stores to be taken, and the officer restored 
to duty shall be held responsible only for the money and stores then on 
hand, as thus ascertained. The officer in question and the person ap
pointed to take charge shall both be present when the above inventories 
are taken, and they shall each be furnished with copies of the same. When
ever in either of the above cases the seJ;lior officer present deems it imprac
ticable to have an inventory taken of the stores, he shall furnish the of
ficers concerned with a certificate to that effect. If the officer restored to 
duty after temporary suspension is satisfied with the vouchers for expendi
tures of all kinds furnished by the officer who has acted in his stead, he 
shall state the fact in writing, which will relieve the officer who has so 
acted from rendering accounts to the General Accounlling Office and to the 
Navy Department. 

Before an officer of the Supply Corps under suspension or arrest is 
taken permanently from the ship or station to which he has been attached 
he shall be allowed a reasonable time in which to close his books and 
complete his vouchers; and no books or vouchers necessary to the perfect 
settlement of his accounts shall, under any circumstances, be taken from 
his personal charge unless absolutely necessary for the public interest, in 
which case a detailed receipt for the same shall be furnished him by the 
person appointed to take charge of, or to relieve him from his duties. 

7-14. Effect of arrest by Army Military Police on AOL or AWOL. The 
period of an unauthorized absence in the offenses of AOL or AWOL is 
the period from the unauthorized departure, or from the expiration of 
leave, as the case may be, until return to naval authority. By AlNav 251, 
1942, it was promulgated to the naval service that the War and Navy De
partments have agreed that members of the Army Military Police shall 
be authorized and directed to take corrective measures, including arrest 
if necessary, in the case of any member of the armed forces committing 
any offense which reflects discredit upon the services. Personnel so arrested 
ue to be returned to the jurisdiction of their respective service as soon 

as practicable. 
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In view of the foregoing provisions, members of the Army Military 
Police in arresting a person AOL or AWOL from the naval service, re
gardless of whether the arrest follows surrender or apprehension, would 
be acting for naval authority in the status of members of the Navy, Marine 
Corps, or Coast Guard Shore Patrols. Consequently, the accepted date of 
return from desertion of a naval deserter who is arrested or apprehended 
by, or surrenders to the Army Military Police, is the date of such arrest, 
apprehension, or surrender. 

7-15. Effect of arrest by civil authorities on AOL or AWOL. If it is proved 
that an unauthorized absence was due solely to arrest and detention by the 
civil authorities, which detention was followed by an acquittal in the civil 
court, the accused should be acquitted in the court-martial proceedings. 
If, however, the unauthorized absence was caused by the misconduct of 
the accused, as evidenced by his conviction in the civil court or in the 
court-martial proceedings for such misconduct or by proof of such mis
conduct through the introduction of evidence during his trial for absence 
over leave, such facts do not constitute a legal defense to the unauthorized 
absence. If the accused was without leave when detained by the civil au
thorities, he is absent without leave for the entire period. Where an ac
cused, through no fault of his own, has been arrested before the expira
tion of his leave, detained by civil authorities, acquitted and released, and 
thereupon has returned to his station and duty as promptly as the circum
stances permitted, he is not guilty of absence from station and duty after 
leave had ~xpired. 

7-16. Computation of general court·martial sentences of confinement. Only 
general court-martial prisoners can be credited with time off of their 
approved sentences of confinement for good behaviour. The sentence of 
every general court·martial prisoner except dismissed officers becomes ef
fective and starts to operate on the date the sentence is approved by the 
convening authority. Immediately following the commitment of a general 
court·martial prisoner to the designated place of confinement the sentence 
and release date shall be computed in accordance with the following pro
visions. Thereafter, it may become necessary to recompute the sentence 
if the promulgating letter of the Secretary of the Navy in finally approv
ing the sentence modifies the action of the convening authority, if pro
bation is revoked, if any of the good conduct allowance is forfeited or not 
earned, or if the prisoner escapes • 

Straight sentence. A general court-martial prisoner serving a straight 
sentence who completes the first two-thirds of his approved period of con
finement in a manner satisfactory to his commanding officer, shall be 
credited with the remaining one·third thereof as a good conduct allowance. 
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Example: To be reduced to the rating of apprentice seaman, to be confined for 
a period of 2 years, then to be discharged from the U. S. naval service with 
a bad-conduct discharge. 
Computation: Sentence approved 1/1/45. 1/3 of 2 years is 8 months, to be 
credited as good conduct allowance. Balance to serve is 16 months. 16 months 
from 1/1/45 is 4/30/46, date of release with a BCD. 

The same allowance is credited on a sentence which provides for the prison
er's restoration to duty at expiration of sentence, if his conduct has been 

satisfactory. 

Example: To be reduced to the rating of apprentice seaman, to be confined for 
a period of 2 years, then to be discharged from the U. S. naval service with a 
bad-conduct discharge. If (the prisoner's) conduct is satisfactory to his com· 
manding officer during the period of confinement, the bad-conduct discharge 
shall be remitted upon the successful completion of a probationary period 

of 6 months. 
Computation: Sentence approved 1/1/45. 1/3 of 2 years is 8 months, to be 
credited as a good conduct allowance. Balance to serve is 16 months. 16 months 
from 1/1/45 is 4/30/46, date of release and restoration to duty on 6 months 

probation. 

Probation after serving portion of sentence. A general court-martial 
prisoner who, because of action taken by the convening or a reviewing au
thority, is to be restored to duty on probation after serving a portion of 
his approved sentence of confinement shall not be awarded a good con
duct allowance unless the portion of confinement to be served exceeds two
thirds of the sentence of confinement as approved, in which case the 
good conduct allowance shall be such as to reduce the time to be served 
to two-thirds of the approved sentence of confinement. 

Example (1): To be reduced to the rating of apprentice seaman, to be confined
 
 

for a period of 2 years, then to be discharged from the U. S. naval service with
 
 

a bad·conduct discharge. If (the prisoner) during the first 6 months of con

finement conducts himself in,a manner satisfactory to his commanding officer,
 
 

the remainder of the sentence will be held in abeyance with a view to withhold

ing its execution entirely upon the successful completion of a probationary
 
 


period of 6 months.
 
 

Computation: Sentence approved 1/1/45. Prisoner is required to serve the
 
 

entire 6 months. Will be released 6/30/45 and restored to duty on 6 months
 
 

probation.
 
 


Example (2): To be reduced to the rating of apprentice seaman, to be confined
 
 

for a period of 12 months, then to be discharged from the U. S. naval service
 
 

with a bad-conduct discharge. If (the prisoner) during·the first 9 months of
 
 

confinement conducts himself in a manner satisfactory to his commanding
 
 

officer, the remainder' of the sentence will be held in abeyance with a view to
 
 

withholding its execution entirely upon the successful completion of a pro

bationary period of 6 months.
 
 


Computation: Sentence approved 1/1/45. Since confinement portion exceeds
 
 

two-thirds of total approved sentence (9 months of 12), a good conduct allow

ance of one month is credited, bringing the actual time to be served to 8
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months, which is two·thirds of the total approved sentence. Will be released 
8/31/45 and restored to duty on 6 months probation. 

Forfeiture for unsatisfactory conduct. If a prisoner's conduct during 
the first period of confinement is unsatisfactory to his commanding of· 
ficer, such conduct may be the basis for both the termination of the pro· 
bation and the forfeiture of all or part of the good conduct allowance 
that the prisoner might have earned on the total approved sentence. 

Recommendation to clemency after unsatisfactory conduct. Any gen· 
eral court·martial prisoner whose sentence of confinement is approved by 
the convening authority on or after 1 November 1944 and whose pro
bation is revoked or terminated, either for misconduct while in confine· 
ment in accordance with the provisions of the above paragraph or because 
of unsatisfactory conduct while on probation following his restoration to 
duty, shall serve the unexecuted portion of the approved sentence of con
finement without credit of any good conduct allowance. However, he may 
be recommended for clemency and restoration to duty when he has com· 
pleted two·thirds of his approved sentence of confinement. 
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8. THE MAST 

8-1. Nature and function of the mast. The mast is essentially a formal 
investigation or inquiry by the commanding officer for the purpose of 
enabling him to make certain determinations necessary to properly exer
cise his authority to maintain discipline. 

The determinations which the commanding officer must make in order 
to dispose of a report of misconduct are as follows: (1) a determination 
of the facts, (2) a determination of the offense committed, and (3) a de
termination of action to be taken. These three determinations and the ac
tion predicated upon them constitute the exercise of authority to maintain 
discipline. Although in a strict sense the action taken is not a part of 
the investigation, it can best be considered in connection with the mast, 
and, generally speaking, is referred to as mast action, or in case it 
takes the form of commanding officer's punishment, as mast punishment. 
The exercise of this authority is only quasi-judicial in nature, and the 
investigation or inquiry is in no sense a trial; the determinations do 
not result in an acquittal or conviction, and the mast action or mast pun
ishment is not a sentence. 

8-2. The report of misconduct. Article 198 of Navy Regulations provides 
that: 

Officers making reports or complaints shall confine themselves exclusively to 
facts; and statements submitted in reply to or in explanation thereof must be 
couched in temperate language and relate specifically to the matter referred 
to therein. Officers to whom such reports or complaints are submitted for 
statement must not reply by making counter-charges. Officers desiring to prefer 
charges against others should make them independently. Opinions must not be 
expressed, nor the motives of others impugned. 

Article 197 of Navy Regulations, in prescribing the inquiry to be mad~ 

into reports of grave misconduct, directs that the commanding officer "call 
upon the complainant for a written statement of the case, together with a 
list of his witnesses, mentioning where they may be found, and a memo
randum of any documentary evidence bearing upon the case which may be 
obtainable." 

The foregoing provisions should be strictly complied with. An intel
ligent and comprehensive report of the offense committed will obviate the 
necessity for much minor investigative detail. Commanding officers should 
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REPORT SLIP 

....................................
 
 

(Ship or Station) 

................................, 19.... 
(date) 
 

MEMORANDUM: 
 

TO:	 Commanding Officer. 
 

I desire to place on report the following named man: 

•••••• 0 ••••••••••••••• 0 ••••••• 0 • •••••••••
0 

(Name) (Rate) (Service No.) 

.........................................................................
 
 


NATURE OF OFFENSE: 
•••••••••••••••• •••••••••••••• 0 ••••••• 0. '0 •••••••••••• 

DATE OF OFFENSE: 
•••••• 0 ••••••••••••••••••••••••••••••••••• • ••••••••••••

0 0 

PLACE: '" '" '" . 

WITNESSES: 

•••••••• 0 ••••••• 0 ••••••••••••• 0 • ••••• '0'
0	 0 

(Name) (Rate) (Division) 

•••••••• 0 ••••••••••••••••••••••• 0 ••••••••• 

(Name) (Rate) (Division) 

•••••••• 0 ••• 0 ••••••••••••••••••• 0 ••••••••• 

(Name) (Rate) (Division) 

Signed: . 

Rate or Rank . 

Title , . 

Figure 8-1. A report slip. 
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insist that reports of misconduct be prepared and submitted in a manner 
ond style which will facilitate an analytical investigation of the offense. The 
report may be on the form used by the shore patrol as shown in Fig
ure 6-1, or may be on an informal slip such as is indicated in Figure 8-l. 
No specific form is required except by local regulations. 

8-3. The investigation. Article 213 of Navy Regulations provides that: 

All reports of misconduct shall be investigated by the commanding officer 
before punishment is adjudged. After morning inspection he shall be furnished 
by the executive officer with a list of persons reported for offenses during the 
preceding day. After inquiring into the facts in each case at the mast, givir,g 
to both the accuser and accused an impartial hearing, he shall assign a punish
ment, when necessary, and affix his signature in the report book. The investiga
tion of a report, except where summary action is deemed necessary, shall be 
deferred until the morning following the day on which the report is made; but 
longer delay shall be avoided. 

Where grave misconduct is involved, the commanding officer is re
quired by Article 197 of Navy Regulations to: 

(l) institute a careful inquiry into the circumstances upon which the com
plaint is founded; (2) call upon the complainant for a written statement 
of the case, together with a list of his witnesses, mentioning where they may 
be found, and a memorandum of any documentary evidence bearing upon 
the case which may be obtainable; (3) call upon the accused for such 
counter-statement or explanation as he may wish to make, and for a list of 
the persons he desires to have questioned in his behalf; if the accused does 
not desire to submit a statement, he shall set forth that fact in writing. 

Purpose and scope. The purpose of the investigation is to enable the 
commanding officer to determine whether an offense has been committed 
and to make a sound disposition of the case. It is not the commanding 
officer's function to build up a case against the accused, but to ascertain 
and impartially weigh all facts in arriving at his final conclusions. He 
should conduct a thorough and impartial investigation. All possible evi
dence should be examined. The commanding officer is not limited to ex
amination of the witnesses and documentary information indicated on 
the report of misconduct;' he should extend his investigation as far as 
may be necessary to make it thorough. Failure of commanding officers to 
discharge this duty in a careful and conscientious manner mat result 
in an unnecessary recourse to a more formal investigation or court
martial. 

Some offenses will be readily admitted by the accused or will be easily 
susceptible of proof. In such cases the investisation will consist principally 
of confirmir.g the original report through the statements of the accused 
and witnesses. For example, offenses of absence over or without leave, 
or breaking arrest can ordinarily be substantiated by the official person-
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nel records. Unless the accused offers a plausible defense which, if sup
ported by competent evidence, would be grounds for his acquittal, the 
investigation need only confirm that such records are authentic. Other cases 
involve sharp disputes over facts which can be satisfactorily resolved only 
through careful questioning and cross-questioning of the accused, the ac
cuser and witnesses. 

Preparation. An information sheet similar in form to Figure 8-2 
should be prepared prior to the investigation. The information sheet ought 
to contain sufficient information concerning the accused and the offense 
to enable the commanding officer to proceed intelligently with the investi
gation. The report slip, the information sheet, the service record and any 
accompanying papers should be examined by the commanding officer prior 
to the investigation with particular attention paid to the witnesses and 
proposed evidence (documentary and real) relied upon by the accuser 
to substantiate the report of misconduct. The commanding officer should 
also familiarize himself with the essential elements of the offense or 
offenses circumscribed by the report prior to the investigation, so that he 
will be able to determine whether the information obtained at the investi
gation will legally support an offense known to naval law. 

Chapter 2, Naval Courts and Boards, 1937, contains a discussion of 
the more common offenses under the Articles for the Government of the 
Navy, and gives in detail the necessary elements of proof in each case. 
In order to properly conduct the mast investigation and thereby dispense 
justice, the commanding officer must be thoroughly familiar with the con
tents of this chapter. 

Examination of witnesses. The commanding officer is not bound by 
technical rules of evidence in the interrogation of witnesses at ma~t. He is. 
therefore, permitted to ask certain types of questions which are precluded 
at a trial. However, he should conduct the examination in such a manner 
that a witness may not later claim that his statements were made under 
duress, threat, or promise of reward. The character of the witness and 
his manner of offering his information should be carefully noted by the 
commanding officer, in order that the information obtained can be properly 
weighed. Witnesses are generally examined separately but in the presence 
of the accused. In the event the accused desires that witnesses be called 
in his behalf, the commanding officer shall, if possible, secure the witnesses 
and examine them. 

Examination of accused. The accused person should be given every 
opportunity to explain his side of the case. It must be remembered that 
no person can be required to admit his guilt or to make any statement 
which will incriminate him. In examining the accused, therefore, the com
manding officer must be careful not to indicate that he must make a state
ment. On the contrary, he should explain to the accused that he is free to 
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MAST INFORMATION SHEET 

.. , , 19 .. ,. 
(place) (date) 

Narne of Accused:............ Rate: . 

Service No , USN, USNR. Age: . Enlistment date: . 

Pay per month (Base Pay plus Longevity) : $. . . . . . . . . . Marital Status: . 

Allotments to dependents: $ per month. Government Insurance: 

$ " per month. Present duty assignment: . 

Data as to service: (Enlistment periods previou,sly terminated, organizations served, 

vessels, engagements, citations, etc.) . 

Synopsis of previous offenses and action:. . .. . . 

Present Offense: (Furnish a concise account of acts constituting offense) . 

••• •• 0 ••••••••••••• _ ••••••••••• , ••••••••• _ ••••••• _ •••••••• 0 •••••••••••• _ •••••• 

•••• ••••• •••••• •••• - ••••••••••• 0 ••••• 0 ••••••••••••• 0 ••••• 0 •••••••••••••••••• _ 

Possible charges under A.G.N.: (l) . 

(2) ............•...............•....... (3) . 

Remarks of Division Officer: (Performance of duty, etc.) . 

••• •• 0 •••••• '.0 .0 ••••••••••••• "0 ,,0 '0' .0 ••.••••.••••••••••••••• , ••••••••••••.. 

Witnesses: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .
 
 


•• , .0 ••••••••••••••••••••••••• "0 _0. '0' •• 0 ••••••••••••••••••••••••••••••••••••• 

Figure 8-2. A mast information sheet. 
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remain silent if he chooses, but that if he does say anything it may be used 
against him. The accused should be encouraged to make any statement 
which will tend to mitigate or justify his actions. 

In investigations pertaining to grave misconduct, if the accused de
sires to make no statement whatsoever, he should submit a statement to 
that effect in writing. A commanding officer should not take the position 
that the accused's denial of his guilt is false unless the facts adduced by 
the investigation so indicate. He should judge the accused's credibility 
strictly in relation to the weight of opposing evidence and his apparent 
character. A verbal denial of misconduct made during the investigation 
cannot be made the basis of a specification for falsehood. 

8-4. The determination of facts. After the commanding officer has hehd 
all the witnesses and the accused, has examined all records and other 
matters, and is satisfied that all the available facts in the case have been 
brought to light, he must then determine what he believes the facts to be. 
This determination will be the result of the investigation or inquiry and 
will mark its conclusion. 

Statements of witnesses. Where the investigation involves a report of 
grave misconduct or the facts are various and complicated, the statements 
of the witnesses should be reduced to writing. Although witnesses need not 
sign or swear to their statements, it is advisable to secure signed and sworn 
statements, if practicable. 

Summaries of expected testimony. In addition to the written statements 
of the witnesses, it is sometimes advisable to prepare summaries of ex
pected testimony. This is especially true where the offense is one which 
will require trial by court-martial. Such summaries will be of inestimable 
value in the preparation for trial. 

8-5. The determination of offense. After the commanding officer has made 
the determination of facts, he will check the facts as he has determined 
them with the essential elements of the pertinent offense or offenses in 
-order to decide whether an offense against naval law has been committed. 
It will often be impossible for him to find direct evidence of every ele
ment of an offense, but the elements may be established by reasonable 
inference from other facts. Thus, for example, all the essential elements 
of a larceny may be proved by showing: (1) the disappearance of the 
article from the possession of its owner without his consent (from which 
it is inferred that it was taken and carried away by trespass) ; and (2) the 
unexplained possession by the accused of this same article shortly there
after (from which it is inferred that it was the accused who committed 
the trespass and carried the article away); and (3) the fact that the 
accused had made no report of having the property of another in his 
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possession, well knowing the incriminating nature of such possession, plus 
the fact that he used the property as his own, or asserted ownership of it 
through pawning it or otherwise (from which it is inferred that he had 
the intention to- deprive the owner permanently of his property). Wherever 
the intention of the accused is an essential element, as for example, in 
desertion, theft, burglary, or murder, it almost always must be inferred 
from the circumstances. 

Lesser included offenses. Sometimes the information obtained at the 
mast will not be sufficient to legally establish the offense indicated in the 
report of misconduct, but will tend to establish a lesser included offense. 
By lesser included offense is meant an offense which must be shown to prove 
the principal offense, but which lacks some of the additional elements of the 
principal offense. For example, absence without leave or absence over leave 
must be proved to establish desertion, but such offenses, in themselves, do 
not contain the element of intent to remain away permanently, which is reo 
quired to establish desertion. 

Different but related offense. The information adduced at mast some
times may not indicate a lesser included offense, but it may indicate a dif
ferent and related offense. For example, the report may indicate a charge 
of sleeping on watch, but the investigation may show that the accused, when 
found asleep, was not on his post and had left his post before falling asleep. 
In such case the offense of leaving his post before being regularly relieved 
has been committed. 

8-b. The determination of action. Having concluded his determination of 
the offense, the commanding officer may take one of four courses of action. 
(1) He can dismiss the accused by excuse or warnings; (2) he can mete out 
punishment as prescribed by Article 24, AGN; (3) he can order the accused 
tried by a deck court or a summary court-martial; or (4) if the offense is 
sufficiently serious, he can recommend to the appropriate convening author
ity that the accused be tried by a general court-martial. 

If the commanding officer has determined that the accused committed 
no offense, the appropriate action would, of course, be to excuse him. If he 
determines that an offense was committed by the accused, but is one which 
because of its trivial nature does not merit punishment, the commanding 
officer may dismiss the accused but issue him a warning. If he determines 
that the offense warrants punishment, he will carefully deliberate upon 
whether he should effect the punishment then and there under the authority 
granted him by Article 24, AGN, or whether the nature of the offense is 
such that it deserves punishment by a naval tribunal. 

As a rule, the tribunal ordered by the commanding officer is determined 
by the punishment sought to be inflicted. The important consideration here 
is that the offense can be sustained at a court-martial only if there is sufficient 
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legal evidence for its proof. If the commanding officer is satisfied that there 
is insufficient legal evidence to support a finding of guilty, he should not 
order trial by court·martial. If he is in doubt as to whether the offense can 
be sustained, he can consistently order a trial, particularly if the offense is 
of a serious nature. This decision requires a familiarity with the rules of 
evidence which prevail in naval courts-martial. The rules are set forth in 
Chapter 3 of Naval Courts and Boards, 1937, and reference should be made 
to them in order to intelligently decide whether the mast information con
tains the legal proof required at trial in order to establish guilt. The pun
ishments which a commanding officer at mast is authorized to impose are 
fairly light ones, whereas, generally speaking, the punishments of the deck 
court, summary court·martial, and the general court·martial are of increas· 
ing severity. It is not necessarily the type of offense that governs the deter
mination of the body that will try the case, except indirectly-it is rather 
the seriousness of the offense. That is to say, the same offense, AOL for 
instance, may be punished by the commanding officer at mast if it is only a 
few hours in duration, or it may be the subject of a summary court-martial 
if it is lengthy or made with no possible justification. The Navy Depart. 
ment advocates the use of the commanding officer's punishment in every pos
sible case where the ends of justice or naval discipline may be attained by 
its use. Factors to be considered are the previous conduct record of the 
accused, his age, length of time in the service, and the value the punishment 
will have as a deterrent effect upon the other men in the command. 

Offenses punishable by Article 24 AGN. Article 197(3) of Navy 
Regulations prescribes that: "In the infliction of punishment upon enlisted 
men for lesser offenses, commanding officers of vessels and marine barracks, 
should, in ordinary cases, resort to the authority conferred upon them by 
the provisions of Article 24, AGN, instead of convening summary courts· 
martial or deck courts for the trial thereof. The certainty of prompt punish
ment is more conducive to discipline than punishment deferred long after 
the offense." Whether an offense is a lesser one, is often a question of judg
ment which cannot be settled by rule of thumb. Everyone easily recognizes 
some offenses as being very serious. Whether an offense is lesser depends 
upon its nature, the time and place of its commission and the person com· 
mitting it. Generally speaking, the term includes derelictions not involving 
moral turpitude or any greater degree of criminality or seriousness than is 
involved in the average minor offense tried by deck court. In other words, 
the nature of the offense and the customary punishment for it must be taken 
into consideration. 

Offenses triable by deck court. The jurisdiction of a deck court is 
expressly limited to minor offenses of enlisted personnel. Offenses such as 
larceny, an attempt to commit sodomy, or fraudulently passing a bad check, 
involve moral turpitude and so are not properly to be treated as minor. 
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Escape from confinement, wilful disobedience of officers, threatening or as
saulting a sentry, are offenses which, while not involving moral turpitude, 
are serious and should not be regarded as minor. On the other hand, first 
offenses of unaggravated absence over leave for a short period of time, or 
late hammock, are offenses which may be tried by deck court or properly 
may be punished under Article 24, AGN. Of course, an offense which on 
its face seems minor may be considered a serious one in the light of the cir
cumstances of the particular case and the person committing it. Drunken
ness on the part of a man who constantly overindulges and who has not 
changed his ways despite repeated attempts at correction and the use of dis
ciplinary punishment, may cease to be a minor dereliction. The question is 
one in which the commanding officer must use his best judgment taking into 
account the nature of the offense, its effect upon the organization as a whole, 
the manner in which such offenses are customarily punished in the Navy, 
the circumstances of the particular case and the record of the offender. 

It has been repeatedly held that a man found guilty of theft or em
bezzlement should not be retained in the naval service. Inasmuch as it is 
not within the power of a deck court to award a sentence involving dis
charge it is considered that the award of a deck court is contrary to the 
Navy Department's policy where a man is charged with theft or embezzle
ment. However, care should be taken to distinguish cases of theft from 
cases of petty pilfering. 

Offenses triable by summary court~martial. Article 26 AGN makes 
triable by summary court-martial those offenses committed by enlisted men 
which in the opinion of an officer empowered to order a summary court
martial deserve greater punishment than those presented in Article 24, 
AGN, but which are not sufficient to require trial by general court-martial. 

Offenses triable by general court-martial. When the nature of an 
offense charged is of such character that the punishment which a summary 
court-martial is authorized to inflict is not adequate, the offender should 
he brought to trial before a general court-martial. (See Article 12-14 of 
this text.) 

Policy. Commanding officers should hear in mind that it is the cer
tainty of punishment as well as the degree which deters men from commit
ting offenses, and that punishment which immediately follows an offense 
has a greater deterrent effect than punishment which follows a consider
able time after an offense. The Navy Department's statement of policy in 
this regard is contained in AlNav 83, 1942, which reads as follows: 

In interest of reducing paper work and better administration of naval justice, 
Department directs that all commands utilize to a greater degree mast punish
ments rather than summa,y or deck courts-martial and trial by deck rather 
than summary courts-martial and by summary rather than general courts-
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martial in cases of infractions by enlisted men of the Navy, Marine Corps, 
and Coast Guard when such action will accomplish the ends of discipline.••• 

In construing AlNav 83, action which will accomplish the ends of dis
cipline is considered to be action which will deter other men of the com
mand from committing the offense with which the accused is charged as 
well as deter the accused from again committing the offense. 

Absences and desertion. The current policy of the Navy Department 
with regard to trials of wartime offenses involving absences and desertion 
is outlined in SecNav Circular Letter of 29 May 1945 and is reprinted in 
Appendix C of this text. It is to be noted, however, that modifications and 
revisions of this policy are necessary from time to time. Therefore, in all 
cases of this nature it is extremely important that reference be made to 
the most recent pertinent directives. 

Table of legal punishment limitations. The table shown in Figure 8-3 
indicates the legal limitations on punishment which may be imposed by 
the commanding officer, the deck court and the summary court-martial. It 
is set forth as a visual aid to facilitate the determination of action neces
sary for appropriate disposition of a case. 

PUNISHMENT MAST DECK SUMMARY 

1. Bad conduct discharge ................... 

2. Reduction to next inferior rating ......... 

3. Solitary confinement on bread and water or 
diminished rations .................... 

4. Solitary confinement . ................... 
5. Confinement . .......................... 
6. Deprivation of liberty on shore........... 

7. Extra duty ...... - ...................... 
8. Deprivation of liberty on shore on foreign 

station . , .... ........................ 
9. Loss of pay ............................. 

10. Extra police duty ...................... 

No 
Yes 

5 Days 
7 Days 

10 Days 
Yes 
Yes 

No 
No 
No 

No 
Yes 

20 Days 
20 Days 
20 Days 

No 
No 

Yes 
20 Days 
3 Months 

Yes 
Yes 

30 Days 
30 Days 
2 Months 

No 
No 

Yes 
3 Months 
3 MO'lths 

Mast: No combination of punishments permitted. 
Re 2 above--Rate must have been established by the commanding officer or his 

predecessor in command.
 
 

Re 3 above-Limited to solitary confinement on bread and water.
 
 

Re 8 above--Phraseology of 6 should b~ used even on foreign station.
 
 


Deck:	 9 and 10 may be combined. 
9 and 10, or 9 or 10 may be combined with 2-3-4-5, or 8. 

Summary: 9 and 10 may be combined. 
9 and 10, or 9 or 10 may be combined with 1-2-3-4-5, or 8. 
May disrate any rated person for incompetency. 
1 above may not be carried into effect in a foreign country. 

Figure	 8-3. Legal limitations on punishment. 
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8-7. Excuse or warning. An offense which is excused, or for which a warn
ing but no punishment is given, is never entered in a service record, but 
is entered in the smooth book of records of reports and punishments for 
reference. A memorandum as to a warning is sometimes temporarily held 
in the service record as a reminder for the commanding officer. It is pref
erable to remove the memorandum at the expiration of the quarterly or 
semi-annual marks period, provided the accused has maintained a mark of 
4.0 conduct during such a period. The memorandum should always be re
moved from the service record prior to transferring the man to another 
command. 

8-8. Function and use of mast punishment. Many infractions of the law 
occur from time to time in any command which require some punishment 
but which are not sufficiently serious to warrant trial by court-martial. To 
provide a prompt and efficient method of disposing of such offenses, com
manding officers are empowered to impose limited forms of disciplinary 
punishment directly upon persons of their command without the interven
tion of a court-martial. Such disciplinary punishment is commonly known 
as mast punishment inasmuch as it usually follows immediately upon the 
mast investigation without intervention of time. In invoking this punish
ment a commanding officer must carefully adhere to the provisions of 
Article 24, AGN, since it is a provision of law restrictive in its character, 
prescribing the limits within which the disciplinary power inherent in com
mand may be exercised. 

8-9. Article 24 AGN. Disciplinary punishment under Article 24 AGN may 
be imposed on either officers or men. 

Officers. No commanding officer shall inflict upon a commissioned or warrant 
officer any other punishment than private reprimand, suspension from duty, 
arrest, or confinement, and such suspension, arrest or confinement shall not 
continue longer than ten days unless a further period is necessary to bring 
the offender to trial by a court-martial. 
Enlisted men. A commanding officer shall not inflict, or cause to be inflicted, 
upon any petty officer, or person of inferior rating, or Marine, for a single 
offense, or at anyone time, any other than one of the following punishments, 
namely, (1) reduction of any rating established by himself, (2) confinement not 
exceeding ten days unless further confinement be necessary, in the case of a 
prisoner to be tried by court-martial, (3) solitary confinement on bread and 
water not exceeding five days, (4) solitary confinement not exceeding seven 
days, (5) deprivation of liberty on shore, and (6) extra duties. 

8-10. Who may punish under Article 24 AGN. The commander of any 
naval vessel has power to impose disciplinary punishment upon all per
sons of his command. All officers of the Navy or Marine Corps who are 
authorized to order either general or summary courts-martial also possess 
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such power. The disciplinary power of a commanding officer cannot be 
delegated to a subordinate. A commanding officer cannot, therefore, au
thorize his executive officer to dispose of cases under Article 24 AGN; he 
must handle the matter himself. 

Article 25 (b), AGN, specifically provides that: "No officer who may 
command by accident, or in the absence of the commanding officer, except 
when such commanding officer is absent for a time by leave, shall inflict 
any other punishment than confinement." This prohibition is limited to 
direct punishment and does not include the convening or ordering of 
courts-martial to determine the guilt of an accused. 

8-11. Persons punishable. Any person under the command of the com
manding officer is subject to disciplinary punishment. This includes not 
only enlisted men but also warrant officers and commissioned officers. 
There is often more occasion for utilizing Article 24, AGN in the case of 
officers than in the case of enlisted men. A commissioned officer can be 
tried only by a general court-martial. Unless his misconduct is such as to 
warrant or require dismissal from the service, disciplinary punishment is 
usually sufficient and preferable to trial. • 

8-12. Mast punishment considered. A clear understandinp- of punishments 
under Article 24, AGN, is necessary in order to administer discipline ef
fectively. To produce the proper deterrent effect, a punishment must be 
judiciously selected and strictly enforced. Certain punishments may be in
dicated from the character of the offense or the circumstances under which 
it was committed. 

Reduction of any rating established by himself. The provisions of 
Article 24, AGN, pertaining to reduction of any rating established by him
self apply to the office of the commanding officer of the particular ship or 
station. A commanding officer cannot legally reduce a man in rating, under 
Article 24, AGN, below that of the next inferior rating. For example, if 
an enlisted man attached to a submarine base is rated by his commanding 
officer, Capt. John Doe, that man may be later reduced as a punishment, 
in accordance with Article 24, by Capt. John Doe. If Capt. John Doe is 
relieved of his command, his successor in office may also reduce the man 
as a punishment in accordance with Article 24. If, however, the afore
mentioned man, rated by the commanding officer of the submarine base, is 
transferred to another ship or station, he may not then be reduced in rating 
under the provisions of Article 24, as the power of the commanding of
ficer to reduce in rating as a punishment is restricted to the command in 
which the man received his rating. 

Except by sentence of court-martial, chief petty officers with permanent 
appointments may only be disrated and have their appointments revoked 
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by authority of the Bureau of Naval Personnel. Commanding officers shall 
refer to the Bureau for action the cases of men with permanent appoint
ments who prove themselves unqualified or unfit for their rating. Full in

'formation shall accompany the recommendation, together with pages 9-10 
of the service record entered to date, and a statement from the man con
cerned. The effective date of revocation of a permanent appointment will 
be determined by the Bureau. When permanent appointment is revoked by 
the Bureau, the man concerned reverts to the next inferior rating. If, in 
the opinion of his commanding officer, he is qualified to perform the duties 
under an acting.appointment of the rating in which the permanent appoint
ment is revoked, the commanding officer is auth,orized to issue such acting 
appointment as of the day following the date the permanent appointment 
is revoked. 

Confinement, not exceeding ten days. Confinement as a punishment, 
within the meaning of Article 24, AGN, is in the nature of an imprison
ment and should be strictly administered. It cannot be imposed for a 
period longer than ten days. However, confinement exceeding ten days may 
be imposed by a commanding officer in the case of a prisoner to be tried by 
court-martial; although in such case the confinement is not for the pur
pose of punishment and should not be as strictly administered. 

A person so confined should be committed to the brig, or other author
ized place of confinement. Restriction to ship or station is not a punish
ment under Article 24, AGN, although in effect such a punishment is pro
vided for by deprivation of liberty. The exact terminology of Article 24, 
AGN, should be used by a commanding officer in administering disciplin
ary punishment. 

Solitary confinement, on bread and water, not exceeding five days. 
Solitary confinement on bread and water involves confinement in a place 
where the prisoner can communicate with no other person. The daily ra
tions, of course, consist solely of bread and water. This punishment can
not be imposed by a commanding officer for a period longer than five 
days. The Navy Department disapproves of the imposition of this pun
ishment upon petty officers due to the fact that it has a degrading effect 
upon the man and results in the loss of man hours. 

Solitary confinement, not exceeding seven days. The nature of solitary 
confinement is identical to that of solitary confinement on bread and water, 
except that the prisoner receives his full day's ration. The period of soli
tary confinement under Article 24, AGN, cannot extend beyond seven days. 
Announced policies of the Navy Department also disapprove the imposi
tion of this type of punishment upon petty officers. 

Deprivation of liberty on shore. When a man is punished by being 
deprived of liberty, he is restrained to his ship or station. However, the 
restraint which he suffers is only the result of his obedience to an order 
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denying him the normal privilege of going ashore. In this respect he is 
not undergoing confinement nor is he in the status of arrest, and cannot 
legally be charged with breaking arrest in the event he disobeys such an 
order. DeprivaJ,ion of liberty should not be recorded as restriction to ship 
or station, or confinement to the limits of ship or station. It is noted that 
Article 24, AGN, does not limit the period of deprivation of liberty. How
ever, it is required by departmental interpretation that the period be rea
sonable and determinate. The article does not restrict the place where 
deprivation of liberty on shore shall be carried into execution, and it may, 
therefore, be imposed and carried into effect either in the United States, 
its territories, or on a foreign station. 

Extra duties. The punishment of extra duties is not subject to a pre
cise and exact definition; nor can a definite distinction be assigned be
tween extra duties and extra police duties as set out in Article 30, AGN. 
However, it can be said that no distinction should be made in their appli
cation. In neither case should military duties usually performed by en
listed men, such as watch standing, regular cleaning details, drills, etc., be 
imposed. Ordinarily extra duties consist of the performance, outside of 
regular working hours, of undesirable, but necessary work which does not 
fall within the above prohibitions. Further, the Navy Regulations provide 
that "under no circumstances shall an offender be required to perform 
guard duty over personnel or material as punishment, whether serving 
afloat or ashore," and that "extra duty as a punishment shall be discon
tinued on Sunday.". Mess duty should not be ordered as extra duty inas
much as enlisted men of the naval service are entitled to receive extra 
compensation for this duty. Like deprivation of liberty, the period of extra 
duties should be reasonable and determinate. 

8-13. Procedure for imposing mast punishment. After the commanding 
officer has determined that he will punish the accused under Article 24, 
AGN, and has decided the appropriate punishment, he advises the accused 
of the offense which he believes has been committed and of the punish
ment to be imposed therefor. In the case of enlisted men, notification of 
the punishment should be furnished the executive officer, officer of the day, 
the man's division officer, the provost marshal, or other agency, as dt!emed 
necessary. An action sheet, similar in form to Figure 8-4, is utilized to 
furnish this notification, and constitutes an order to the appropriate officer 
to enforce the punishment. 

8-14. Records of reports and commanding officer's punishments. Navy 
Regulations require that a log shall be kept of all reports and command
ing officer's punishments, and that the commanding officer shall affix his 
signature in the report book. Article D-8017(1), Bureau of Naval Per-
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sonnel Manual, 1942, requires that a record of all punishments awarded 
shall be entered in the service record of an offender. 

Smooth book of records of reports and punishments. The report book 
which is referred. to in Article D-8017, Bureau of Naval Personnel Manual, 
1942, as the Smooth Book of Records of Reports and Punishments is often 
called the mast log or mast book. While no specific style for such a log 
is required, it may consist of an ordinary Journal.type book containing 
entry blanks similar in form to Figure 8-5. The book, or log, is usually 
divided so that one side contains information pertaining to the .report and 
the other side the indication of action taken by the commanding officer. 
Although Navy Regulations and the Bureau of Naval Personnel Manual re

quire this record only for excuses, warnings and punishments, it is also 
used to indicate other mast action, such as an order for trial by court
martial. That part of the book which pertains to the report is generally 
completed prior to mast from information furnished by the report slip 
and information sheet. The part which pertains to the action of the com
manding officer is completed after mast by entry of the action taken and 
signature of the commanding officer. 

Service record entry. The NavPers Form 601 (service record page 9), 
reproduced in Figure 8-6, illustrates the type of entry to be made in the 
man's service record when he has been assigned punishment by the com
manding officer. 

8-15. The effect of punishment by the commanding officer. The fact that 
punishment under Article 24, AGN, has been imposed upon an enlisted 
man or an officer may be taken into account by his commanding officer in 
connection with other matters affecting him in the future. Ordinarily in 
the case of an enlisted man the effect will not extend beyond his current 
enlistment or current extension thereof. 

Future disciplinary action. Record of a previous punishment under 
Article 24, AGN, will often be an important factor to be considered by 
the commanding officer in deciding what disciplinary action would be ap
propriate for a subsequent offense. Likewise, the commanding officer, in 
his capacity as convening authority of a court-martial, will take into ac
count such prior punishment in determining whether a subsequent sentence 
by court-martial should be mitigated. 

As a bar to trial. No person under naval law may, without his con
sent, be tried twice for the same offense. It has been held that the action 
of a commanding officer in imposing punishments under Article 24, AGN, 
does not take the status of a court-martial, that his investigation of an 
offense is in no sense a trial, that his finding is not a conviction or acquit
tal, and that the punishment which he imposes is not a sentence. The com
manding officer's power in this respect has been likened to the power of a 
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MAST ACTION SHEET 

15 January 1945 

(Date of Mast) 

MEMORANDUM: 

1. The following action was taken at mast held at 0900 this date: DOE, Richard John, 
000-00-00, S2c, USNR. 

OFFENSE: 1.14.45, Neglect of duty. (Failure to perform routine duty of paintinlZ 
bulkheads. ) 

ACTION: "Mast Punishment": Twenty hours extra duty. 

JameJ ...A. RotJ 
JA)IES A. ROE,
 
 


Captain, USN,
 
 

Commanding Officer.
 
 


File· 
Executive Officer 
Division Officer 
O.O.D. 
Personnel Officer 
Disbursing Officer 
Provost Marshal 

Figure 8-4. A mast action sheet. 

RESTRICTED 



 

 

 

 

 

 

 

 

 

THE MAST 109 

BOOK OF RECORDS OF REPORTS AND PUNISHMENTS 

oe 

RATE NAME OFFENSE ~ Action of the Commanding Officer 

Time Date Time -- Date Action I Signature 
--

S2c DOE, 
John 
Richard 

Neglect 0800 1-14-45 
of duty. 

I 

0900 1-15-45 Twenty 
Jame~A.Rohours 

extra duty 

SIc SMITH, 
Paul 
Amos 

AOL 1200 1-14-45 
five 
hours 

09iO 1-15·45 Ten days 
Ja",e~A. Rodeprivation 

of liberty. 

SIc JONES, 
Ben 
Allen 

AWOL 1700 1- 9-45 
five days, 
two hours 

0940 1-15·45 Trial by 
Deck Jame~A.Ro 
court. 

S2c BROWN, 
Jack 

Drunken· 2100 1-14·45 
ness 

0930 1-15-45 Five days 
Jame~A.R.confine· 

ment. 

S2c MOORE, 
Sam 
Arnold 

(1) False· 1000 1-14-45 
hood 
(2) Dis· 1000 1-14·45 
obeying 
the law· 
fulorder 
of his 
superior 
officer. 

0955 1-15·45 Trial by 
Jame~A.RoSummary 

Court-
Martial. 

I 
Figure 8-5. A smooth book of records of reports and punishments. 
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parent over his child, or of a master over his apprentice, or of a school 
teacher over his scholar. To constitute former jeopardy, there must have 
been a trial by a duly constituted court, and, therefore, punishment im
posed by the commanding officer, under the provisions of Article 24, AGN, 
does not bar subsequent proceedings by court-martial for the same offense. 
However, the same fundamental principle of fairness which precludes 
double jeopardy should be the basis for any determination of the com
manding officer as to whether he will order the convening of a court
martial for the trial of a man for an offense which has been properly 
punished by him, under Article 24, AGN. 

As a previous conviction. As noted in the preceding paragraph, pun
ishment by the commanding officer under Article 24, AGN, does not con
stitute a conviction for any offense. It logically follows, therefore, that a 
record of a punishment under Article 24, AGN, cannot be introduced in 
evidence in a subsequent trial by court-martial nor considered by the court 
against the accused. 

Conduct marks. Conduct marks for an enlisted man in any period 
must be based solely upon the man's behaviour during that period. A 
record of an offense for which punishment is awarded by a commanding 
officer under Article 24, AGN, during a period under consideration will 
affect the conduct mark in accordance with the standard established in 
Article D-8020, Bureau of Naval Personnel Manual, 1942. Since an ad
vancement to any rating requires 4.0 conduct for a specified period, a 
record of punishment under Article 24, AGN, during such period will pre
clude an advancement in rating. 

Punishment of an officer under the provisions of Article 24, AGN, 
may be taken into account by the commanding officer in his preparation 
of the officer's fitness report. 

8-16. Order for trial by deck court or summary court-martial. Should the 
commanding officer determine that an offense which has been committed is, 
in consideration of all pertinent circumstances, deserving of greater pun
ishment than that which he is authorized to inflict under the provisions of 
Article 24, AGN, he may order the accused brought to trial before a deck 
court or a summary court-martial, as he may deem appropriate. His au
thority in this respect is conferred by Articles 26 and 64, AGN. If the 
accused is to be tried by a deck court or summary court-martial, the order 
for trial should be announced to him by the commanding officer upon 
making the determination. 

After trial has been ordered, the next step is the preparation of the 
precept convening the court and the preparation of the specification or 
specifications setting forth the offenses upon which the accused is to be 
tried. Trial of the accused should commence as soon thereafter as practi· 
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NAVPERS.60t 

9 

Name --'D"-'°mE;!;,~J~o~hn~Ri~eh 
(Nam~ in Full, Sumarrn: to the L 

-,=(),-=OO-,-=--=;C;O-~Sttv=PO~~'<.No".)-_Rate__-",S.."2""e~,_U" 

ard~~-. 
eft) 

-S""NR,,,,,,-

_ 

_ 

Date Reported Aboard:_--'1"-'!J'-'anuary",..,=,.....-'1"'-9"'4"'5"- _ 

uss TENNESSEE 
(Present Ship or Station) 

USNTC, Norfolk,lhipVir~1nia 
or Station Receive-d From) 

15 January 1945: 

!A§! 

OFFENSE: NEGUX:T OF DUTY. 
perform routine d 
ing bulkheads.) 

(Fallurp to 
uty of paint

~: 14 Januar;y 1945 

PUNISHMENt: Twenty hours exlira dut,.. 

P.~Q.IY~ 
JAMES A. ROE, 
Captain, USN, 
Commanding. 

OaleT,an.ferted _ 

To _ 

Si&:lature and Rank of Officer Authorized to Sign 

Date Received Aboard: _ 

(New Ship or Station) 

(Last Ship or Station) 

Sianature and Rank of Officer Authorized to SilO 

ORIGINAL 
FOR SERVICE RECORD 

Figure 8-6. A service record entry. 

R1ESTRICTED 



112 NAVAL JUSTICE 

cable, due consideration being given the accused for the proper prepara
tion of his case for trial. In the case of a deck court, the order to convene 
the court and the specification are both contained on the deck·court card 
(Form NJA 166). The signature of the commanding officer on the face of 
the deck·court card, therefore, constitutes an approval of the specification 
as well as an order appointing the deck·court officer. In the case of a 
summary court-martial, a separate precept or order convening the court is 
necessary. After a summary court·martial has once been convened by the 
commanding officer's precept, it will continue as a court until dissolved by 
the commanding officer, adjourning after each case, over an indefinite period 
of time. Thus, when a summary court·martial is already in existence by 
virtue of a prior precept, it is only necessary for the commanding officer 
to have the specification, or specifications, prepared, approve them and de· 
liver the original and several copies thereof to the recorder of the court. 
The recorder will deliver a copy of the specifications to the accused, and 
make all necessary arrangements with the members of the court for its 
meeting. 

Article 204, Navy Regulations, prescribes that offenses shall not be 
allowed to accumulate in order that sufficient matter may thus be collec· 
tively obtained for a trial without giving due notice to the offender. It 
has been held that the spirit of this article is violated when a commanding 
officer assigns a deck court or a summary court·martial, and then holds in 
abeyance the orders for trial of the offenders contingent upon their good 
behaviour. 

8-17. Recommendation for trial by general court-martial. When, after the 
careful inquiry required of the commanding officer, the commanding officer 
decides that the circumstances require trial by general court-martial, he 
shall submit to such superior officer as may be authorized to convene a gen· 
eral court-martial, the statement of the complainant if there is one, the 
statements of the witnesses, and the counter·statement or explanation of the 
accused, together with specimen charges and specifications covering the 
offense or offenses for which he recommends trial and, in the case of an 
enlisted man, a certified transcript of his service record, unless directed by 
the convening authority to forward the original, including therein date of 
birth and enlistment, a statement of accounts, and a statement of the med
ical officer as to whether or not he is physically fit for retention in the 
naval service. The letter should report fully and accurately in detail and 
in order of their occurrence the circumstances on which the charge, or 
charges, may be founded, and when words constitute the substance of the 
offense, those words used are to be set out as fully and exactly as possible 
in the letter. The letter is not in any way to refer to accompanying reo 
ports for the circumstances constituting the offense, but is, in itself, to he 
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so circumstantial as to afford a full account of the nature and extent of 
the offense charged, to the allegations of which the offender would be held 
to confess should he plead guilty. 

8-18. Administrative action. While administrative action cannot be taken 
by a commanding officer in lieu of disciplinary action, where disciplinary 
action is clearly indicated, it often occurs that some administrative action 
will best serve the interests of the Navy. The appropriate action, in many 
cases, is an administrative reduction in rating or an administrative discharge. 

Administrative reduction in rating. Although administrative reduction 
in the rating of an enlisted man cannot be resorted to for the purpose of 
punishment, it is often an effective and a necessary means of maintaining 
maximum efficiency within a command. It is utilized where a man lacks 
the qualifications to perform the duties of his rate. Article D-51l3, Bureau 
of Naval Personnel Manual, 1942, provides that the commanding officer 
may disrate any petty officer or non-rated man and revoke the acting ap
pointment of any chief petty officer should the man concerned prove not 
qualified to hold the rating. This authority of the commanding officer to 
disrate a man for lack of qualifications to perform the duties of his rating 
is inherent and is unrestricted, except by regulations issued by the Navy 
DepaItment. In effecting reductions in rating in accordance with the fore
going provisions, the following conditions shall govern: (1) An entry in 
the service record must show the authority for the reduction in rating. 
(2) The reason for reduction must be supported by the preceding quar
terly marks as shown on the service record. (3) No man will be reduced 
more than one rating in anyone quarter. (4) Cases where the reason for 
reduction is not supported by the preceding quarterly marks a~- shown on 
the service record shall be referred to the Bureau for action. I 

In effecting reductions in rating in accordance with the above provi
sions, the following entry shall be made in the service record: "Date proved 
not qualified for rating of Reduced in rating to in accord
ance with Article D-51l3 (3) B.N.P.M." (Signature of commanding officer.) 

Administrative discharge. After a person has been reported for an 
act of misconduct, investigation may develop the existence of certain facts 
which render him undesirable for retention in the service. Under the pro
visions of the Bureau of Naval Personnel Manual, an enlisted man may be 
administratively discharged from the service if he is inapt, that is, where 
he has demonstrated his inability to cope with service conditions and when 
there is no evidence of his being able to adapt himself to the requirements 
of naval life in the future; or if he is unfit, that is, where he has already 
demonstrated that he is totally unfit for further retention. In this category 
are men who repeatedly commit petty offenses not necessitating trial by 
court-martial, habitual shirkers, or men of unclean habits. An administra-
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tive discharge cannot be resorted to in lieu of punishment for a crime or 
offense, nor may it be based upon the commission of a specific offense, 
whether before or after trial and punishment. However, the elimination of 
undesirables who have no potential value to the Navy through administra
tive procedure of this nature may prevent the necessity of disciplinary action 
later. The policy with respect to discharge proceedings in the case of 
homosexuals is set out in SecNav letter P13-7 83443 of 1 Ja~uary 1943 
and BuPers letter P-137 of 28 January 1944. Cases. involving mental de
ficiency become the subject for a Board of Medical Survey. 

8-19. Other masts. There are two other masts: (1) request mast may be 
held by the commanding officer at a scheduled time to listen to men's com
plaints or requests for special privileges or special consideration; (2) 
meritorious mast may be held by the commanding officer to commend pub. 
licly the action of an enlisted man. 

Request mast. Article 1326 of Navy Regulations directs that: 

The commanding officer shall prescribe the means, with reasonable restrictions 
as to time and place, by which the members of the crew may make any request, 
or statement to him, which he shall receive and consider. Frivolous vexations, 
or intentionally false reports or statements shall be considered misdemeanors. 
Men of lower ratings shall be encouraged to consult their petty officers and 
division officers in regard to their requests, reports, and statements, but such 
procedure should not operate as a restriction. 

Meritorious mast. Commanding officers often hold special masts III 

order to formally express their appreciation for acts worthy of commenda
tion. This practice is highly desirable and is encouraged by the Navy 
Department. 

8-20. Graphic summary. Figure 8-7 graphically summarizes the various 
possible steps in the exercise of authority to maintain discipline. 

The one-officer investigation, board of investigation and the court of 
inquiry, as indicated in the illustration, are the more formal fact-finding 
bodies which may be convened to inform the convening authority in a pre
liminary way when conditions and circumstances are such as indicated in 
Chapter 16. They are nQt a component part of the disciplinary system. 
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Figure 8-7. Graphic summary of the disciplinary process. 
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9. CHARGES AND SPECIFICATIONS 

9-1. Object and purpose. If, because of the seriousness of an offense, trial 
by court-martial is decided upon, a formal written accusation must be pre
ferred in order to bring the accused person to trial, just as in state and 
federal courts it is necessary that the defendant be brought to trial on 
an indictment or complaint. The object and purpose of the formal written 
accusation is to inform the accused of the offense allegedly committed by 
him so that he may intelligently prepare his defense. It also serves to ad
vise the court, and reviewing authority, of the nature of the accusation so 
that the case may be judiciously tried and reviewed. 

9-2. General court-martial procedure. In general court-martial procedure 
the formal written accusation consists of two parts: the charge, which is a 
statement of the offense in general terms; and the specification, which is 
a full and sufficient statement of the facts constituting the offense charged. 
It is requisite that the charge name an offense provided for by, or within 
the purview of, the Articles for the Government of the Navy or other enact
ment of Congress; and that the specification set forth in simple and con
cise language facts sufficient to constitute the particular offense charged 
and in such manner as to enable a person of common understanding to 

know what is intended. 

9-3. Summary court-martial and deck-court procedure. In summary court
martial and deck-court procedure, the formal written accusation consists 
only of the specification; there is no charge stated. The specification must 
nevertheless, set forth facts sufficient to constitute the particular offense just 
as though it were laid under a charge. In other words, a charge is present 
by implication rather than by expression. The practical effect is that a 
deck-court or summary court-martial specification need only allege facts 
sufficient to constitute a charge known to naval law; whereas, a general 
court-martial specification must set forth facts sufficient to constitute the 

charge designated. 

9-4. By whom preferred. The authority causing the accused to be tried 
prefers the specifications, or charges and specifications. Thus, in a deck 
court, or summary court-martial, the commanding officer of the accused will 
himself prefer the specifications. In a general court-martial, the charges 
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and specifications are preferred by the superior officer authorized to con
vene the court and to whom the recommendation for trial is forwarded. 
Naval Courts and Boards, 1937, directs that, in a letter recommending trial 
by general court-martial, the commanding officer of the accused will sub
mit specimen charges and specifications. 

9-5. Promptness. Undue delay in preferring specifications, or charges and 
specifications, not only is an injustice to the accused, but has an adverse 
effect upon the discipline of the command. Although no definite time limit 
is set by law or regulation, they should be preferred as soon as practicable 
after the offense is discovered in order to assure compliance with the Navy 
Department's announced policies requiring speedy trials. Promptness is par
ticularly necessary if the accused is in arrest or confinement. The accumu
lation of offenses, that is, allowing various offenses to pass without taking 
any disciplinary action and then preferring specifications, or charges and 
specifications, for such past offenses if the accused is later guilty of fur
ther misconduct, is an improper practice. If an offense warrants punish
ment at all, punishment should be imposed at once. Punishment long after 
an offense has occurred hurts, rather than helps, the discipline of the 
command. 

9-6. Withdrawal power of convening authority. It is entirely within the 
discretion of the officer empowered to convene a court·martial to direct 
what specifications, or charges and specifications, an accused shall be tried 
upon. When the competent officer has decided to have a person tried by 
court-martial, he shall cause the specifications, or charges and specifica
tions, against the offender to be prepared, and transmit a true copy of them 
to the proper officer, who shall deliver a copy thereof to the offender. If. 
at any time, the original specifications, or charges and specifications, are 
withdrawn and new ones made out, a copy of the latter should be deliv
ered to the accused. 

9-7. Alterations. After the specifications, or charges and specifications. 
have been signed by the proper authority, and trial ordered, it is not com
petent for any person to make alterations therein without first having ob
tained the consent of such authority, except that the judge advocate or 
recorder, with the approval of the court, or the deck-court officer, may 
correct manifest clerical errors. If the court-martial considers other altera
tions necessary in specifications, or charges and specifications, laid before 
it, they must be submitted to the convening authority for his approval. 

9-8. Errors. Errors in specifications, or charges and specifications, are of 
three classes: (1) clerical errors; (2) technical errors other than clerical; 
(3) errors of substance. 

RESTRICTED 



118 NAVAL JUSTICE 

Clerical errors are those of spelling, punctuation, etc., correction of 
which does not alter facts. Such errors may, with the approval of the 
court, be corrected by the judge advocate or recorder, or by the deck-court 
officer. Under such circumstances the corrections shall be neatly made in 
red ink and initialed by the officer making them. Technical errors, also 
known as errors in form, are those which would be sufficient to sustain an 
objection by the accused, such as uncertainty as to the time or place of 
occurrence of the alleged offense, name of the accused misspelled, etc. If 
the court is in doubt as to whether an error in specifications, or charges 
and specifications, is clerical or technical, it should treat it as a technical 
error and thus avoid any possibility of having the case disapproved on a 
technicality of this nature. Errors in substance are those of such a nature 
as to vitiate the entire proceedings and render them liable to review by 
civil tribunals; such, for example, as failure to show jurisdiction on the 
part of the court. It is not within the discretion of the judge advocate, 
the recorder, the court, or any other person to correct technical errors and 
errors in substance in the specifications, or charges and specifications, with
out the consent of the convening authority. 

9-9. Amendment of defects. Should the convening authority authorize the 
judge advocate, recorder, or deck-court officer to amend legal defects in 
the specifications, or charges and specifications, before the accused is called 
on to plead, it is to be understood that in so doing the judge advocate, 
recorder, or deck-court officer is responsible that the amendments are made 
strictly in accordance with the instructions of the convening authority. He 
shall see that the accused's copy is corrected accordingly. 

9-10. Trial in joinder. A joint offense is one committed by two or more 
persons acting together in pursuance of a common intent. If, for example, 
Seamen X and Y plan to rob a service station, and pursuant to that plan 
X holds up the proprietor with a gun while Y removes money from the 
till, a joint offense of robbery has been committed. 

Accused persons will not be joined in the same specification, or charge 
and specification, unless for concert of action in an offense. The mere 
fact that several persons happen to have committed the same offense at the 
same time does not authorize their being joined in trial. Thus, where two 
or more persons take occasion to desert, or absent themselves without leave, 
in company, but not in pursuance of a common unlawful design and con· 
cert, the case is not one of a single joint offense, but of several separate 
offenses of the same character, which are no less several in law though 
committed at the same moment. When the convening authority does not 
join the accused in the specifications, or charges and specifications, but in
dicates that he desires them tried separately, courts-martial shall not try 
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them in joinder. If the convening authority does desire to try men In 

joinder, he should prefer but one set of specifications, or charges and 
specifications. 

9-11. Nolle prosequi. A nolle prosequi, or discontinuance, is an entry 
made on the record by which the prosecutor, or plaintiff, declares that he 
wiII proceed no further. After specifications, or charges and specifications, 
have been formally referred by competent authority to a court-martial for 
trial, the court is not authorized, at its discretion and upon its own motion, 
to strike out a specification, or a charge and specification, or to direct 
or permit the judge advocate, recorder, or deck-court officer to drop or 
withdraw such specification, or charge and specification, or to enter a nolle 
prosequi to it. For such action the authority of the convening officer is 
necessary, but such action is not equivalent to an acquittal or to a grant of 
pardon and cannot be so pleaded. Inasmuch as a nolle prosequi does not 
constitute an acquittal and the government has the right to order a new 
trial for the offense, a transcript of the trial should be made and entered 
in the ship's log and the service record of the accused in order that they 
may show the facts and nature of termination of the trial, but the ac
cused's conduct marks should not be lowered since he has not been con
victed of any offense. 

9-12. Consolidation. All the specifications, or charges and specifications, 
against the accused should be consolidated into one set, and one trial had 
upon the consolidated set instead of having two or more trials. Where 
there have been a number of offenses of a character usually tried by a 
summary court-martial or deck court which in the aggregate, in the opinion 
of the convening authority, should be more severely punished than can be 
done by a summary court-martial, it is proper to order the offender tried 
on them by a general court-martial. 

In case trial has been ordered but not commenced when knowledge of 
another offense is received, this latter should be sent to the court as an 
additional specification, or charge and specification. Such new and separate 
specifications, or charges and specifications, may relate to offenses not 
known at the time the original ones were preferred or, as is more frequent, 
they may relate to offenses committed after the original ones were pre
ferred. Specifications, or charges and specifications, of this character do 
not require a separate trial, but, subject to the usual procedure, may be 
tried with the original ones if submitted to the court before sentence is 
adjudged. 

9-13. Charges. If an offense is one specifically provided for, it should be 
preferred under a specific rather than a general charge. In order to deter· 
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mine this point the following sources should be consulted: (1) the sample 
charges and specifications in Chapter 2 of Naval Courts and Boards, 1937; 
(2) the schedule of offenses and limitations of punishments in Chapter 4. 
of Naool Courts and Boards, 1937; (3) The Articles for the Government 
of the Navy. 

When an offense is not specially provided for in the above sources, it 
shall be preferred under one of the general charges. Scandalous conduct 
tending to the destruction of good morals, conduct to the prejudice of good 
order and discipline, and conduct unbecoming an officer and a gentleman 
constitute the general charges. All other charges are specific charges. In 
determining which of the general charges should be used, the following 
general rule should be observed: Acts are of a scandalous nature and, con
sequently, are properly so charged, that give offense to the conscience or 
moral feelings; call out condemnation; involve scandal or disgrace to 
reputation; bring shame or infamy; or because of their evil nature are 
malum in se. Since most attempted (but not consummated) offenses have 
to be laid under a general charge, it follows that one of the general charges 
is a lesser included offense in most of the specific charges. 

Different offenses the subject of distinct charge. Care should be exer
cised to insure that offenses of a different nature are not laid under the 
same charge. Different offenses, however, if of the same nature, should be 
included in separate specifications under the same charge. 

Duplication of charges. The law permits as many charges to be pre
ferred as may be necessary to provide for every possible contingency in 
the evidence. Where the offense falls, apparently, equally within the scope 
of two or more articles of the Articles for the Government of the Navy, or 
where the legal character of the offense cannot be precisely known or de
fined until developed by the proof, it is quite proper to specify the offense 
under two or more charges but there is, of course, no reason for doing this 
if one charge is lesser than, and included in, the other. In such case the 
specification should be laid under the more serious charge. 

Numbering of charges. Charges should be numbered consecutively 
with roman numerals. However, when there is only one charge it should 
not be numbered. So far as practicable, charges should be placed in chrono
logical order. 

9-14. Specifications. A specification should contain allegations oi all the 
essential elements of the offense in simple, accurate, and concise language. 
An essential element is one the omission of which in a specification would 
be ground for sustaining a timely objection on the part of the accused, or 
if not objected to and the evidence adduced does not supply the omission, 
will constitute a fatal defect. For example, a specification of theft should 
allege: (1) taking and carrying away of the property in question, and 
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manner thereof; (2) description and value of the personal property; (3) 
from the actual or constructive possession of the owner or person entitled 
to possession as against the accused; (4) place and time of taking; (5) 
description of owner or person entitled to possession; (6) intent to deprive 
the owner permanently of his property. 

For the elements of any particular offense the applicable section under 
sample charges and specifications in Chapter 2, Naval Courts and Boards, 
1937, should be consulted. 

When it is necessary to allege offense committed in breach of law or 
statute. It is not essential to state in a specification that an offense was 
committed in breach of any Federal statute, article of the Articles for the 
Government of the Navy, law of the State in which the court is sitting, or 
general regulation, as the court takes judicial notice of such statute, article, 
State law, or regulation, under which the charge is laid; but whenever the 
offense comes directly under any other enactment (foreign law, municipal 
ordinance, or local ship or station order), the same should be set forth 
verbatim in the specification and proved like any other fact. 

Must distinctly allege one offense. A specification must, on its face, 
allege facts which constitute a violation of some law, regulation, or custom 
of the service. It is not sufficient that the accused be charged, generally, 
with having committed an offense, but the particular acts or circumstances 
attending a specific offense must be distinctly set forth in the specification. 
Each specification must be complete and, in itself, state an offense, but 
should allege only one offense. It is not sufficient that several specifica
tions taken together may do so. 

Must show jurisdiction and adequately describe offense alleged. It is 
not necessary that a specification be framed with the technical precision 
of a common law indictment, so long as it clearly shows jurisdiction in 
the court over the accused and over the offense with which he is charged. 
In addition, the offense must be sufficiently described to advise the accused 
of the time and place and circumstances under which it is claimed he com
mitted the crime, to enable him to make any defense he may have. The 
statement of a mere conclusion of law instead of facts will not make a 
good specification. Thus, it would not be a good specification which merely 
stated that theft was committed by a certain man at a certain time and 
place, or that a man unlawfully had in his possession certain property 
without alleging facts showing wherein the possession was unlawful. Each 
specification must support the charge under which it is laid. 

Where offense requires specific intent and act. both must be set out. 
To constitute a crime both criminal intent and a prohibited act must con· 
cur. Where the offense specified is one which re<juires both a specific in· 
tent and an act, both must be set out. For example, a specification alleging 
that the accused did feloniously have in his possession with the intention 
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of removing same from said ship certain Government property fails to state 
an offense. The criminal intent is properly alleged, but the word feloniously 
is a mere conclusion of law, and the only facts alleged are that the accused 
had Government property in his possession and had the intention of re
moving it from the ship. The mere possession of Government property is 
not in itself a violation of any law, regulation, or custom of the service; 
nor is it illegal in itself to take Government property from the ship. 

Intent should be expressed by the technical word prescribed. In cases 
where the law has adopted certain expressions to show the intent with 
which an offense is committed, the intent shall be expressed by the technical 
word prescribed; as wilfully, knowingly, corruptly, maliciously, intention. 
ally, wrongfully. Certain of the foregoing words appear in the Articles for 
the Government of the Navy and should be used to express fully the offense 
alleged. For example, a charge made against an officer for making, or for 
signing, a false muster must be alleged as having been done knowingly. 

Evidence not to be stated. In alleging an offense it is not technically 
good pleading to state the circumstances or evidence proving or tending to 
prove it, such as the acts, occurrences, and matters of description, which 
should properly form part of the testimony of witnesses; but there is no 
objection to stating very briefly in the specification the immediate result or 
effect of the act charged as a circumstance or description illustrating the 
character and extent of the offense committed. For instance, in alleging 
striking another it is advisable, in a case where the blow was severe, to 
add in the specification the aggravated result of the blow or other injury 
inflicted. Pleading the evidence unnecessarily does not render the specifi
cation fatally defective. But the circumstances thus alleged in detail, even 
though unnecessarily, must be proved as alleged, or exceptions must be 
made in the finding. There is also danger of variance, as to the details, 
between the specification and the proof. Unnecessary allegations in a 
specification increase the burden placed on the prosecution and the chance 
of error in the trial. 

Where higher criminality attaches to acts under particular circum
stances. Whenever the law attaches higher criminality to an act committed 
under particular circumstances, the act must, to bring the person wit.hin 
the higher degree of punishment, be alleged with certainty and precision 
to have been committed under those circumstances. 

Facts must be stated with certainty. It is not sufficient that the offender 
be accused generally with having committed an offense, as, for instance, 
having habitually violated orders or neglected his duty, or having at· 
tempted to commit an immoral act in and upon the body of one named, 
or having acted in a disorderly manner thereby reflecting discredit upon 
the uniform of the naval service; but the particular acts or circumstance~ 

attending a specific offense must be distinctly set forth in the specification 
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with certainty and precision. Where intent is an ingredient of the offense, it, 
also, must be set forth with equal care. 

Certainty as to the party accused. The accused should be described 
by his rank or rating, and Christian name and surname, written at full 
length, with the name of his vessel or station at the time the offense took 
place. Christian names other than the one commonly used may be indio 
cated by initial letters. An error in the name of the accused, if unobjected 
to, and idem s-onans (having the same sound) with his true name, is not 
fatal. As the rate or rank is merely descriptive, an error therein, if not 
objected to, is not material. If the accused is known by more than one 
name, as frequently happens in cases of fraudulent enlistment, the specifi. 
cation should describe him by the name he admits to be his true name. If 
there be no such admission, his true name will be assumed as that first 
appearing in his official record. He will also be described under his as· 
sumed name, or names, as an alias, or aliases. 

Certainty as to the person against whom the offense was committed. 
In the case of offenses against the person or property of individuals, the 
Christian name and surname, with the rank and station or duty of such 
person, if he has any, must be stated, if known. If not known, the party 
injured must be described as a person by name to the relator unknown. 

Allegations as to time and place. The time and place of the commission 
of the offense alleged must be averred in the specification. They must be 
stated with sufficient precision clearly to identify the offense and enable the 
accused to understand what particular act or omission he is called upon to 
defend. It is proper pleading to allege in a specification that a certain 
offense occurred on or about a certain day at or near a certain place; or, 
if necessary to be more explicit as to the time, at or about a certain hour. 
These phrases have no precise meaning, but are to be construed reason· 
ably in the light of the circumstances of each particular case. There are 
cases where precision as to time or place is essential and these are covered 
in the sample charges and specifications contained in Chapter 2, Naval 
Courts and Boards, 1937. Where the specified act or acts extend over a 
considerable period of time it is proper to allege them as having occurred, 
for example, during the period from October 1, 1944, to March 4, 1945. 
Also, it is proper to allege that an offense was committed while en route 
between certain points. 

Abbreviations authorized. Dates and times may be expressed in fig. 
ures. The following abbreviations are authorized: U.S., U.S.S., a.m., and 
p.m. Christian names other than the first, or one commonly used, may be 
indicated by initial letters. Sums of money mentioned in a specification 
should be set out in both words and figures, the latter in parentheses. Ex
cept as indicated in this paragraph, the use of figures or abbreviations in 
charges or specifications is prohibited. 
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Written instruments. Written instruments, or such portions thereof as 
form part of the gist of the offense alleged, must be set out verbatim. A 
written instrument may be set out in substance when it is not part of the 
gist of the offense, or if it has been lost or destroyed, or is in the hands 
of the accused. When set out verbatim it should be introduced by the words 
in tenor as follows; when set out in substance, by the words in substance 
as follows. There is no incorporation by reference, as is found in civil 
pleading. 

Oral statements. Oral statements forming the gist of the offense must 
be set out in as nearly the exact words as possible and always be followed 
by the words or words to that effect, since proof will generally vary as to 
a word or words. 

Surplusage. In drawing up specifications all extraneous matter is to 
be carefully avoided, and nothing shall be alleged except that which is 
essential to set forth all the material elements of the offense. Unnecessary 
averments in a specification may ordinarily be rejected as surplusage, or 
treated as struck out, if without them the pleading remains adequate. Such 
allegations do not render the specification fatally defective, but are not 
required by law and only serve to increase the burden on the prosecution. 

9-15. Alternative specifications. A specification should not allege two or 
more offenses in the alternative or disjunctive. Even when a specification 
is predicated upon a statute, the words of which are in the alternative. 
then the alternative offenses thus provided for should, if it be desired to 
allege more than one offense, be set out in separate specifications. In gen· 
eral it may be said that the word or, appearing in the part of the specifica. 
tion which states the offense, is incorrect except where it is used in the 
sense of to wit. 

9-16. Aider of defective specification. If a specification, while defective 
because of failure to allege some particular fact or element essential to 
the offense, nevertheless contains sufficient information fairly to apprise 
the accused of the offense intended to be alleged, then, if the accused makes 
no objection to the specification on the ground of such omission, and if the 
evidence adduced supplies the omission, or if the accused pleads guilty, a 
finding by the court that the specification is proved will generally cure 
such defect. To the foregoing rule there are the following exceptions: 
(1) When it appears from the record that the accused was in fact misled 
by such failure, (2) that his substantial rights were in fact prejudiced 
thereby, or (3) the existence of such omitted fact or element is negative 
by the language of the specification. 

9-17. Principals and accessories. No distinction is to be made in alleging 

principals and accessories before the fact; or as might be said, an acces· 
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sory before the fact is a principal and is charged in exactly the same man
ner as the principal. An accessory after the fact should be charged under 
the seventeenth paragraph of Article 8, AGN, which provides that such 
punishment as a court-martial may adjudge may be inflicted on any person 
in the Navy who "refuses, or fails to use, his utmost exertions to detect, 
apprehend, and bring to punishment all offenders, or to aid all persons 
appointed for that purpose." 

9-18. What constitutes an attempt. An attempt to commit a crime consists 
of three elements: (1) the intention to commit the crime, (2) perform
ance of some act toward the commission of the crime, and (3) the failure 
to consummate the crime. It follows that one proved actually to have com
mitted an offense cannot be found guilty of an attempt to do so and that 
a specification alleging such commission does not support a charge of 
attempt. 

9-19. Allegation of "serving on active duty" where accused is member of 
Naval or Marine Corps Reserve. A specification alleging the commission 
of an offense by a member of the Naval or Marine Corps Reserve should 
show that the accused was serving on active duty at the time the offense 
was committed. In deck-court or summary court-martial specifications 
the allegation is placed thus: In that John Jones, seaman second class, U.s. 
Naval Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware. .. This allegation is, of course, not 
pleaded if the accused is a member of the Regular Navy. 

9-20. Additional clause to be added in time of war. In time of war, there 
is to be added to the end of each specification the averment, the United 
States then being in a state of war. 

9-21. Preparation of specifications. In drafting a specification, the perSOll 
assigned to that duty should first turn to Chapter 2, Naval Courts and 
Boards, 1937, for the appropriate form. There he will find 206 sample 
specifications written under the appropriate charges and covering almost 
every offense known to naval law. In Article 9D4 of this text, these forms 
are alphabetically indexed by description of offense. If there is a sample 
specification for the offense, as there will be in most cases, it should be 
carefully followed. Any attempt to improve on the sample or to add new 
words, may result in failure to allege an offense or create an error in the 
specification. In a rare case where there is no sample exactly covering the 
offense, the sample for the offense which seems most like it should be fol
lowed as a guide. 

Deck court and summary court-martial specifications. The sample speci
fications in Chapter 2, Naval Co'urts and Boards, 1937, are furnished as 
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guides in the preparation of specifications for trial by general courts
martial as well as by deck courts and summary courts-martial. However, 
they do not contain the jurisdictional allegation which is required in all 
deck-court and summary court-martial cases. It is not necessary for a gen
eral court-martial specification to allege that the accused was attached to 
the command of the convening authority at the time the specification was 
preferred, since such attachment is not necessary to the jurisdiction of the 
court. Articles 26 and 64, AGN, however, empower a commanding officer 
to order deck courts and summary courts-martial only upon enlisted men 
under his command. Consequently, since courts-martial are special courts 
of limited jurisdiction and have no presumptions to aid them, the speci
fication of a deck court or summary court-martial must, in order to show 
the jurisdiction of the convening authority to order the trial of the accused, 
allege that the accused was, on the date the specification was preferred, 
attached to the command of the officer ordering the court. Thus, in utiliz
ing the sample specifications, contained in Chapter 2, Naval Courts and 
Boards, 1937, it must be remembered that an attachment allegation should 
precede the form as shown. 

Attachment allegations. There are two forms for alleging attachment 
to the command illustrated in Naval Courts and Boards, 1937: (1) In that 
John Jones, seaman second class, U.s.. Navy, while attached to and so serv
ing on board the US.S. . " and (2) In that John Jones, seaman second 
class, U.S. Navy, attached to the US.S. .. , while so serving on board the 
U.S.S. .. , The Judge Advocate General has held that either allegation is 
sufficient to allege jurisdiction, but, that as a matter of form, the latter 
allegation is clearer and should be preferred. 

9-22. !ntroduction to selected offenses and sample specifications. In the 
following sections, a group of selected offenses are discussed, and sample 
specifications set forth. The appropriate reference to Naval Courts and 
Boards, 1937, is listed for each offense with the abbrebviation NCB. For 
purpose of classification and reference, the offenses have been divided into 
four categories as follows: A. Offenses which are principally military in 
character; B. Offenses which are principally personal or proprietary in 
character; C. Offenses which are violations of state statutes; and D. Of
fenses which are violations of territorial statutes. While it is recognized 
that this classification is based on distinctions which are somewhat anom
alous, it is offered as a reference aid. 

In no case should a specification be drawn or patterned after a speci
men contained herein without first examining the designated reference to 
Naval Courts and Boards, 1937. No attempt has been made to indicate the 
charge for each specification, although in some instances the offense is 
discussed under the title of the charge. In any case, the charge may be 
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obtained from the reference indicated. The attachment allegation has been 
included in order to show the exact form for deck court and summary 
court-martial specifications. 

A. OFFENSES WHICH ARE PRINCIPALLY MILITARY IN CHARACTER 

9A1. Absence without or over leave: Section 74, NCB. In most naval com
mands, perhaps four out of five specifications written will be for offenses 
consisting of unauthorized absence; either absence from station and duty 
without leave (AWOL), or after leave had expired (AOL). A thorough 
understanding of these two offenses and the allegations which must be 
averred in setting them out is, therefore, absolutely essential. The gist of 
either of the offenses is unauthorized absence. However, AWOL involves 
the additional element of an unauthorized departure and is the more seri
ous of the two. It should be noted that unauthorized absence means un
authorized absence from the U. S. naval service, and not from the com
mand to which the accused is attached. An unauthorized absence is, there
fore, terminated upon the return of the offender to any naval activity, or 
as is explained hereafter, to any United States military activity. 

Computation of the period of unauthorized absence. The period of 
unauthorized absence is the period from the unauthorized departure, or 
from the expiration of liberty or leave, as the case may be, until the first 
return to naval or military authorities, regardless of the time at which the 
accused is returned to the command from which he absented himself. 

Apprehension. In the event the accused is apprehended rather than 
having surrendered himself, it connotes an aggravation of the offense and 
should be alleged, namely: at the expiration of which he was apprehended 
by the U. S. Navy Shore Patrol at Los Angeles, California; or at the ex
piration of which he was apprehended by United States naval authorities 
at Los Angeles, California. 

Delivery. In the event the accused is apprehended by, or surrendered 
to, civilian authorities and is then delivered to naval authorities, the termi
nation of the unauthorized absence should be alleged accordingly, namely: 
at the expiration of which he was delivered to said receiving barracks at 
the place aforesaid; or at the expiration of which he was delivered to the 
U. S. Naval Receiving Station, Terminal Island (San Pedro), California; 
or at the expiration of which he was delivered to United States naval au
thorities at Los Angeles, California. 

Return to military authority. In the event the accused is apprehended 
by, or surrenders to, or is delivered to the military police, or to any United 
States military activity, the termination of the unauthorized absence should 
be alleged accordingly, namely: at the expiration of which he was appre
hended by the United States military authority at Los Angeles, California; 
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or at the expiration of which he was delivered to United States military 
authority at Los Angeles, California; or at the expiration of which he sur
rendered himself to United States Military authority at Camp Roberts, 
California. 

Liberty and leave. It is proper to allege that the accused had been 
granted leave of absence from his station and duty on board said ship even 
though in fact he had been granted liberty and not leave, since in a legal 
sense liberty amounts to a leave of absence. 

Days. hours, and minutes. If the period of unauthorized absence is 
several days in duration, the period may be expressed in days only as, 
about twenty days. If the period of unauthorized absence is short and the 
seriousness of the offense cannot properly be indicated without alleging 
the hours, then the exact period to the hour should be shown. 

Failure to obey orders and absence without leave. Frequently a man 

is given orders, either written or verbal, at one station ordering him to an
other station, and thereafter he deviates from his orders and fails to report 
in obedience to his orders until a later time. In such a case the convening 
authority has a choice of preferring either a specification for AWOL or 
one for negligence in obeying orders. However, it has been held that the 
accused in such a case cannot be found guilty of both offenses for the rea
son that an accused cannot be found guilty of both an unauthorized absence 
from duty and non-performance of duty d:uing the same period. 

Missing ship or mobile unit. Where a man misses his ship or mobile 
unit as a result of being absent over leave or absent without leave rather 
than because of his specific intent to do so, the same should be alleged as 
an aggravation of the AOL or AWOL specification rather than as a separate 
offense. The phraseology of the allegation in aggravation should be worded 
somewhat as follows: and he, the said Smith, as a result of said absence, 
missed said ship when she sailed on March 5, 1944. It is to be noted that 
an accused cannot be convicted on a specification alleging missing ship or 
mobile unit as an aggravation, and also on a separate specification of 
missing ship or mobile unit. In other words, so that it cannot be said that 
an accused was twice convicted for the same offense, the accused can only 
be convicted of one or the other. 

Sample specifications. 

Absence without leave (surrendered). 

In that John Amos Smith, seaman second class, U. S. Naval
 
 
Reserve, attached to the U.S.S. Delaware, while so serving on
 
 
active duty on board the U.S.S. Delaware, did, on or about May
 
 
1, 1944, without leave from proper aJJthority, absent himself from
 
 
his station and duty on board said ship, to which he had been
 
 
regularly assigned, and did remain so absent from the U. S. naval
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service for a period of about twenty days, at the expiration of 
which he surrendered himself on board said ship, the United 
States then being in a state of war. 

Absence over leave (surrendered), 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, having, while so serving on active duty at said section 
base, been granted leave of absence from his station and duty at 
said section base, to which he had been regularly assigned, said 
leave to expire on May 1, 1944, did fail to return to his station 
and duty as aforesaid upon the expiration of said leave, and did 
remain absent from the U. S. naval service, without leave from 
proper authority, for a period of about twenty days, at the expira
tion of which he surrendered himself at the aforesaid section 
base, the United States then being in a state of war. 

9A2. Missing ship or mobile unit; deliberate intent; Section 98, NCB. 
Where deliberate intent to miss ship or mobile unit exists, the offense 
should be charged as a separate specification under the general charge of 
conduct to the prejudice of good order and discipline if trial is by gen
eral court-martial. Where deliberate intent does not exist, the offense should 
be charged as AWOL or AOL alleging as a matter of aggravation the fact 
that the accused missed the sailing of his ship or mobile unit as shown 

above. 

Sample specifications. 

Missing ship; deliberate intent. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, at the U. S. Naval Operating Base, San Diego, 
California, well knowing that said ship was due to sail on or 
about August 20, 1943, did, then and there, without authority, de
liberately and wilfully, miss said ship when she sailed as afore
said, the United States then being in a state of war. 

Missing mobile unit; deliberate intent. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Con
struction Battalion, while so serving on active duty with said bat
talion at the Advance Base Receiving Barracks, U. S. Naval Rase, 
Port Hueneme, California, well knowing that said battalion was 
due to depart for overseas duty on or about May 5, 1943, did, 
then and there, without authority, deliberately and wilfully, miss 
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said battalion when it departed for overseas duty as aforesaid, 
the United States then being in a state of war. 

9A3. Disobeying the lawful order of his superior officer; Section 47, NCB. 
The type of offense intended to be covered by the charge disobeying the 
lawful order of his superior officer is a direct disobedience of orders, that 
is, a deliberate refusal to obey, either expressed verbally or by conduct. 
Such an offense contains the elements of wilfulness and insubordination 
and should be distinguished from mere non-performance or neglect of duty, 
which do not necessarily contain that element and ordinarily occur as the 
result of a failure to obey some order to be executed in the future. In 
brief, the order must be a lawful one, it must be given by a superior officer 
of the accused, and the disobedience must be wilful. It is to be noted that 
petty and non-commissioned officers are officers within the meaning of the 
offense. 

Sample specifications. 

Disobeying order to report to officer of deck. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reser-ve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, having, on or about 
January 15, 1944, on board said ship, been lawfully ordered by 
one John Joseph Doe, ensign, U. S. Naval Reserve, the assistant 
Gunnery Officer of said ship, to report immediately to the officer of 
the deck of said ship, did then and there refuse to obey and did 
wilfully disobey the said lawful order, the United States then 
being in a state of war. 

Disobeying order to stack lumber. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Buston, 
Massachusetts, while so serving at said marine barracks, having, 
on or about February 5, 1944, at said barracks, been lawfully 
ordered by one James R. Rowe, lieutenant colonel, U. S. Marine 
Corps, the executive officer of said barracks, to superintend the 
work of stacking lumber at or near the dock area of said barracks, 
did then and there refuse to obey and did wilfully disobey said 
lawful order, the United States then being in a state of w~r, 

Disobeying order to cease being disorderly. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving at said section base, having, on or about May 
15, 1945, at said section base, been lawfully ordered by one Robert 
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L. Roane, lieutenant (junior grade), U. S. Naval Reserve, the 
Personnel Officer of said section base, to cease being noisy and 
disorderly, did then and there refuse to obey and did wilfully dis
obey said lawful order, the United States then being in a state of 
war. 

9A4. Negligence in obeying orders; Section 66, NCB. Negligence in obey
ing orders consists of a non-compliance or a failure to obey some order, 
usually to be executed in the future. The gist of the offense is negligence 
rather than wilfulness. There is no practical distinction between negligence 
and carelessness. The order must, of course, be lawful. The distinction 
between wilfully disobeying the lawful order of his superior officer and 
negligence in obeying orders is discussed at length in CMO 2-1932, pp. 
12-13. Therein it is stated, "Negligence is negative in its nature implying 
the omission of duty and excludes the idea of wilfulness. Negligence and 
wilfulness are the opposites of each other. They indicate radically different 
mental states." Negligence in obeying orders is distinguishable from neglect 
of duty in that it is the failure and neglect to obey some positive and direct 
order, rather than the non-performance of a subordinate or routine duty. 

Sample specifications. 

Neglecting to report to officer in charge. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion, 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, having, on or about January 1, 1944, at the 
U. S. Naval Receiving Station, Terminal Island (San Pedro), Cali
fornia, been lawfully ordered by the commanding officer of said 
receiving barracks to proceed on said date to said receiving bar
racks and to report to the officer in charge of said battalion on or 
about January 2, 1944, did neglect and fail to report in obedience 
to said order until on January 10, 1944, the United States then 
being in a state of war. 

Neglecting to proceed. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine while so serving on active duty at said section base, having, 
on or about January 1, 1944, at the U. S. Naval Training Station, 
Great Lakes, Illinois, been lawfully ordered by one George Harri
son, lieutenant, U. S. Navy, personnel officer of the aforesaid train
ing station, to proceed on said dace to said section base, and 
having thereafter proceeded as far as the ci(y of ~ew York, New 
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York, did, on or about January 3, 1944, at said city of New York, 
neglect and fail to proceed farther in obedience to said order, the 
United States then being in a state of war. 

Neglecting to report to sick bay. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 

-U.S.S. Delaware, having, on or about January 30, 1944, on board 
said ship, been lawfully ordered by one James Jackson, lieutenant 
(junior grade), U. S. Naval Reserve, officer of the deck of the 
aforesaid ship, to report to the sick bay of said ship on February 
1, 1944, did, during the period from February 1, 1944, until about 
4:30 p.m., February 4, 1944, neglect and fail to report in obedi
ence thereto, the United States then being in a state of war. 

9A5. Neglect of duty; Section 105, NCB. Neglect of duty implies a failure 
to perform some duty by never entering upon it in whole or in part. It is an 
omission and failure to perform some duty and does not contain the element 
of wilfulness or insubordination. This offense ordinarily consists of the non· 
performance of a subordinate or routine duty although it is immaterial 
how the duty is imposed, whether by law, regulation or custom of the ser
vice. Instances of such offenses are failures to stand guard duty or to appear 
for muster. The facts constituting the neglect must be set forth with pre
cision and certainty. 

Sample specifications. 

Failing to muster. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa
chusetts, while so serving on active duty at said marine barracks, 
having been regularly detailed to appear for muster at 8:00 a.m. 
on January 15, 1944, and well knowing that he had been so de
tailed, did, on said date, at said marine barracks, without proper 
authority, neglect and fail to appear for muster as aforesaid, as 
it was his duty to do, the United States then being in a state of war. 

Failing to stand watch. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving on active duty at said section base, having been 
regularly detailed to stand the watch from 5:00 p.m. to 10:00 p.m. 
on November 5, 1943, as a sentry at the Bachelor Officers' Quarters 
Area at said section base, and well knowing that he had been so 
detailed, did, on said date, at said section base, without proper 
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authority, neglect and fail to stand the aforesaid watch as it was 
his duty to do, the United States then being in a state of war. 

Failing to instruct relief. 

In that Robert Edward Jones, private first class, U. S. Marine
 
 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston,
 
 
Massachusetts, while so serving at said marine barracks, having, on
 
 
or about September 6, 1943, while on duty as a member of the
 
 
guard over prisoners confined in the brig at said marine barracks,
 
 
been lawfully ordered by one John K. Long, sergeant, U. S.
 
 
Marine Corps, who was then and there in the execution of his
 
 
duties as sergeant of the guard, to instruct his relief to release
 
 
no prisoners to go to the head during the night, did, on said date,
 
 
at the said brig, upon being relieved by one Manuel M. Ottawa,
 
 
sergeant, U. S. Marine Corps, neglect and fail to give the said
 
 
Ottawa the instructions aforesaid, as it was the duty of the said
 
 
Jones to do, the United States then being in a state of war.
 
 

9Ab. Disobed:ence of orders not of a superior officer; Section 98, NCB. 
Offenses of this category are properly charged as conduct to the prejudice 
of good order and discipline and include any disobedience of orders not of 
a superior officer, such as a wilful disobedience of orders of the shore 
patrol, or of a master at arms, or of some other person with authority to 
give orders. In brief, the order must be a lawful one and the disobedience 
must be wilful. 

Sample specifications. 

Disobeying order of sentinel to leave a crowd. 

In that James Paul Brown, seaman second class, U. S. Navy,
 
 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while
 
 
so serving at said section base, and while a prisoner in the brig at
 
 
said section base, having, on or about December 8, 1944, at said
 
 
brig, been lawfully ordered by one James L. Fish, seaman second
 
 
class, U. S. Naval Reserve, who was then and there regularly on
 
 
duty as a sentinel on the post, as he, the said Brown, well knew, to
 
 
leave a crowd of prisoners congregated around a spiral staircase
 
 
at said brig, and go down into the new brig, did, then and there,
 
 
refuse to obey, and did wilfully disobey the said lawful order of the
 
 
said Fish, the United States then being in a state of war.
 
 

Disobeying order of shore patrol to present identification card. 

In that John Amos Smith, boatswain's mate second class, U. S.
 
 
Naval Reserve, attached to the U.S.S. Delaware, while so serving
 
 
on active duty on board the U.S.S. Delaware, having, on or about
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January 1, 1945, in the city of Santa Monica, California, been 
lawfully ordered by one John F. Shift, coxswain, U. S. Naval Re
serve, who was then and there regularly on duty as a member of 
the U. S. Navy Shore Patrol, to present his identification card, 
did then and there refuse to obey, and did wilfully disobey the 
said lawful order of the said Shift, the United States then being in 
a state of war. 

Disobeying order of master oJ, arms to cease smoking. 

In that George Hubert 'Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, having, on or about January 1, 1944, in the 
crew mess hall of said battalion at said receiving barracks, been 
lawfully ordered by one James J- Gown, s~aman first class, U. S. 
Naval Reserve, who was then and there regularly on duty as a 
master at arms, to cease and desist from smoking a cigarette, did 
then and there, refuse to obey and did wilfully disobey the said 
lawful order of the said Gown, the United States then being in a 
state of war. 

9A7. Neglecting and failing to obey an order to be executed at a specific 
future time; Section 98, NCB. There is a certain type of order, the execu
tion of which is predicated upon a future receipt by the person ordered or 
the occurrence of a future event. Wilful disobedience t4ereto would be 
difficult to prove because of the lack of unity in the time of issuance and 
the time of required compliance. The disobedience is rather one of a hybrid 
nature consisting of a neglect and failure and thereby a disobedience. The 
distinguishing feature between this offense and the offense of negligence in 
obeying orders is the complete non-compliance or failure rather than a 
partial non-compliance or negligent compliance. Hence the additional alle
gation and did therein and thereby wilfully disobey the said lawful order. 
The offense is usually indicated where there is a failure to obey an order 
which by its terms was to have been executed at a specific time after its 
issue, that is, where the neglect and failure at the specific time ipso facto 
constitute the disobedience. 

Sample specifications. 

Failing to immediately acknowledge receipt of letter. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, having, on or about August 21, 
1943, at said section base, received a letter addressed to him by 
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the Chief of Naval Personnel in tenor as follows: " •• ," 
did, notwithstanding the lawful order of the Chief of Naval Per
sonnel contained therein to immediately acknowledge the receipt 
of said letter, then and there, neglect and fail and has ever since 
neglected and failed to make such acknowledgment and did therein 
and thereby, wilfully disobey said lawful order of the Chief of 
Naval Personnel, the United States then being in a state of war. 

Failing to immedWtely report upon receipt of order. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion, 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, having, on or about June IS, 1945, at said 
receiving barracks, received a written order from the officer in 
charge of said receiving barracks in tenor as follows: "...." 
did, notwithstanding the lawful order of the officer in charge of 
said receiving barracks contained therein, immediately to report 
to the said officer in charge, then and there, neglect and fail and 
has ever since neglected and failed to report to the said officer in 
charge, and did, therein and thereby, wilfully disobey the said 
lawful order of the officer in charge of said receiving barracks, the 
United States then being in a state of war. 

9A8. Violation of general orders or regulations: Section 75, NCB. A 
regulation or general order issued by the Secretary of the Navy that is not 
in conflict with the Constitution or the provisions of an act of Congress is 
lawful. No specific intent to violate need be shown. It is noted that where a 
regulation issued by the Secretary of the Navy is also covered by a local 
station or command order, an offense thereunder should be alleged as a 
violation o·f the regulation rather than the station or command order. The 
practical effect is that in drawing the specification as a violation of a 
regulation, it is not necessary to quote the order verbatim, whereas in draw
ing it as a violation of a local station or command order the order must be 
set out verbatim. The rule in this respect is stated as follows: An offense 
should be laid under the general charge only where there is no specific 
charge to cover it. 

Sample specifications. 

Use of intoxicating liquor at shore establishments; ViolatioTIJ of Gen
eral Order 59. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, did, on or about September 27, 
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1943, knowingly, wilfully, and without proper authority, use in
toxicating liquor for beverage purposes in an unauthorized place 
at said section base, to wit, the parking area in the vicinity of 
Theatre "A", the United States then being in a state of war. 

Possession of intoxicating liquor at shore establishment; Violation 
of General Order 59. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on or 
about August 25, 1943, at said marine barracks, knowingly, wil
fully, and without proper authority, have in his possession in
toxicating liquor for beverage purposes in an unauthorized place 
at said marine barracks, to wit, the enlisted men's barracks in 
Area "E", the United States then being in a state of war. 

Pledging of uniform clothing; Violation of Article 122 (2), Navy 
Regulations. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on or 
about October 16, 1944, in the city of Los Angeles, California, 
knowingly, unlawfully, and without competent authority, pledge 
to one Marlin N. Smith, a merchant of said city, the following 
articles of clothing lawfully furnished by the United States to 
the said Jones as a part of his, the said Jones' prescribed uniforms 
and outfit, for the amounts in United States money hereinafter 
stated, to wit: One overcoat for two dollars and fifty cents ($2.50), 
one flannel shirt for one dollar and twenty-five cents ($1.25), and 
one pair of russet shoes for one dollar and seventy-five, cents 

. ($1.75) which said amounts as above set forth, he, the said Jones, 
did receive into his possession and appropriate to his own use, the 
United States then being in a state of war. 

Possession of wearing apparel of another person in the Navy; Violation 
of Article 122 (3) , Navy Regulations. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about April 5, 1945, 
on board said ship, knowingly, wilfully, and without proper 
authority, have in his possession wearing apparel belonging to 
another person in the Navy, to wit. one dress blue uniform, the 
property of one Louis N. Mazuma, fireman first class, U. S. Naval 
Reserve, the United States then being in a state of war, 
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Concealing dangerous weapon on person; Violation of Article 119, 
Navy Regulations. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, did, on or about February 28, 
1945, at said section base, it not being necessary to the proper 
performance of his duty, wilfully, knowingly, and without proper 
authority, have concealed about his person a dangerous weapon, 
namely, a sandbag, the United States then being in a state of war. 

Possession of narcotic substance at shore establishment; Violation of 
Article 118 (3), Navy Regulations. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Section Base, Bar Harbor, Main~, 

while so serving on active duty at said section base, did, on or 
about October 6, 1944, knowingly, wilfully, and without proper 
authority, and not for authorized medical purposes, have in his 
possession at said section base, a narcotic suBstance, to wit, co
caine, the United States then being in a state of war. 

9A9. Violation of local orders; Section 98, NCB. Where a specification IS 

predicated upon the violation of a local order, it is necessary that the perti. 
nent portion of the order be set out verbatim together with a statement that 
the order was duly promulgated by an officer empowered to do so. 

In many instances, it is necessary that a commanding officer promul. 
gate an order to his command so that discipline therein may be properly 
maintained; as, for example, where petty pilfering is frequently occurring. 
The Navy Department has repeatedly indicated that a thief should be dis· 
charged from the naval service, but has also stated that care must be taken 
to distinguish between petty pilfering and theft. The distinguishing char
acteristic of theft is that the element of intent to deprive the owner perma· 
nently of his property is present, whereas in petty pilfering such intent 
is not necessarily present and the value of the property is trivial. The pro
mulgation of a local order making it unlawful for men of the command to 
have in their possession property of other persons or of the United States. 
will make possible the prosecution and trial of persons committing petty 
pilfering. Under such an order, a specification for possession alone can be 
preferred where the theft intent is lacking or cannot be proved. An example 
of this type of order is as follows: Enlisted men attached to this vessel are 
forbidden to have possession, to grant possession to another person or to 
assist another person to take possession, directly or indirectly, without per
mission from proper authority, of property belonging to the United States 
or of any personal property belonging to another person. 
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A violation of a local order is preferred under the general charge of 
conduct to the prejudice of good order and discipline. However, as hereto
fore stated, it is a rule of pleading that if a specification can be preferred 
under a specific charge, it should be so preferred rather than under the 
general charge. Thus, if a local order sets out certain prohibitions which 
are also set out by Navy Regulations, an offense thereunder should be pre
ferred as a violation of the Navy Regulations. The practical effect in a deck
court or summary court-martial specification is that the Navy Regulation 
does not have to be alleged verbatim, whereas the local order does. An ex
ample of this situation occurs where a local order prohibits enlisted men 
from having possession of property belonging to another person or to the 
United States. Where the property in possession is wearing apparel or 
bedding, and belongs to another person in th~ Navy, the specification 
should be preferred as a violation of Article 122 (3) of Navy Regulations, 
but if the property is other than wearing apparel or bedding, or belongs to 
the United States or to a person other than another person in the Navy, the 
specification should be drawn as a violation of the local order. 

Sample specifications. 

Unauthorized possession of personal property of another person. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about March 29, 
1945, on board said ship, in violation of a lawful ship's order duly 
promulgated by the commanding officer thereof, on or about March 
1, 1944, providing in paragraph two thereof in tenor as follows: 

"2. Enlisted men on board this ship are forbidden to have 
possession, to grant possession to another person or to assist 
another person to take possession, directly or indirectly, without 
permission from proper. authority, of property belonging to the 
United States or of any personal property belonging to another 
person," 
wilfully and knowingly have in his possession, without permission 
from proper authority, personal property belonging to another 
person, to wit, one wallet of the value of about three dollars 
($3.00), said wallet being the property of one James Jackson, 
storekeeper third class, U. S. Naval Reserve, the United States 
then being in a state of war. 

Traveling prohibited distance while on liberty. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion, 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
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Hueneme, California, having been granted liberty from his station 
and duty with said battalion, and while quartered at said receiving 
barracks, did, on or about May 2, 1944, in violation of a lawful 
station order duly promulgated by the officer in charge of said 
receiving barracks on or about March 1, 1944, providing in para· 
graph one thereof in tenor as follows: 

"1. In compliance with reference (a), it is prohibited for all 
enlisted men quartered at this station, when granted liberty, to 
travel beyond the 'general vicinity' of this station without permis. 
sion in writing. The term 'general vicinity' as used in this order 
will be interpreted to mean wilhin fif~y (50) miles from this sta· 
tion, and also the cities of Hollywood, Beverly Hills, Santa Monica, 
Venice, Inglewood, Huntington Park, Alhambra, Pasadena, Glen· 
dale, Burbank, and all of Los Angeles and environs; except the 
area West and South of Lincoln Boulevard; South of the Imperial 
Highway; East of Atlantic Boulevard and South of HuntingtoD 
and Sierra Madre Boulevards", 
wilfully, unlawfully, and without permission in writing, travel 
beyond the general vicinity of said receiving barracks, by traveling 
a distance of about four hundred fifty miles from said receiving 
barracks, to the City of Napa, California, the United States then 
being in a state of war: 

Possession of forged liberty pass. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about January 1, 1944, in the city of 
San Pedro, California, in violation of a lawful ship's order duly 
promulgated by the commanding officer of said ship on or about 
March 1, 1943, providing in paragraph one thereof in tenor as 
follows: 

"1. It is prohibited for enlisted men on board this ship to use 
or have in their possession, without permission from proper author· 
ity, a liberty pass of another person in the Navy or a forged or 
altered one", 
wilfully and knowingly have in his possession, without permission 
from proper authority, a regular liberty pass of said ship, which 
said liberty pass had thereon, as the name of the officer validating 
said liberty pass, the signature "James S. Kent," which said signa. 
ture was wholly false and forged, the United States then being in 
a state of war. 

Possession of liberty pass of another. 

In that James Paul Brown, seaman second class, V. S. Navy, 
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attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving at said section base, did, on or about March 1, 
1945, in the city of Bangor, Maine, in violation of a lawful base 
order duly promulgated by the commanding officer of said section 
base on or about July 20,1943, providing in paragraph one thereof 
in tenor as follows: 

"1. It is prohibited for enlisted men quartered at this section 
base to use or to have in their possession, without permission from 
proper authority, a liberty pass of another person in the Navy or 
a forged or altered one", 
wilfully and knowingly have in his possession, without permission 
from proper authority, a regular liberty pass of anothet person 
in the Navy, to wit, Carl Robert Rowe, yeoman second class, U. S. 
Naval Reserve, the United States then being in a state of war. 

Possession of identification card 0/ another. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, did, on or about Sep
tember 15, 1944, in the city of Long Beach, California, in violation 
of a lawful ship's order duly promulgated by the commanding 
officer of said ship on or about July 20, 1943, providing in para
graphs one and three thereof in tenor as follows: 

"1. It is prohibited for enlisted men on board this ship to use 
or to have in their possession, without permission from proper 
authority, a liberty pass of another person in the Navy or a 
forged or altered one. 

"3. Paragraph 1 above applies in like manner to identification 
cards", 

wilfully and knowingly have in his possession, without permission 

from proper authority, an identification card of another person 

in the Navy, to wit, John Richard Ellison, yeoman second class, 

U. S. Naval Reserve, the United States then being in a state of war. 

9A10. Forging, etc., a naval or military pass or permit; possession thereof 
with wrongful intent; Section 113, NCB. The possession or use of a forged 
or altered liberty pass, the possession or use of a liberty pass of another 
person, and the possession or use of an unauthorized liberty pass are 
common offenses in the Navy. They are almost invariably accompanied by 
an offense of absence over leave or absence without leave inasmuch as the 
accomplishment of unauthorized absence is generally the purpose. In a state 
such as California, which by law prohibits the sale of intoxicants to minors, 
the birth date on an identification card is sometimes illegally altered in 
order that liquor may be purchased by a man who is still a minor. 
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Section 113, Naval Courts and Boards, 1937, deals with these offenses 
and quotes 18 U. S. Code 138 as follows: "Whoever shall (1) falsely make, 
forge, counterfeit, alter, or tamper with any naval, military, or official 
pass or perm,it, issued by or under the authority of the United States, or 
(2) with wrongful or fraudulent intent shaH use or have in his possession 
any such pass or permit, or (3) shall personate or falsely represent himself 
to be or not to be a person to whom such pass or permit has been duly 
issued, or (4) shall wilfully allow any other person to have or use any 
such pass or permit, issued for his use alone, shall be fined not more than 
$2,000 or imprisoned not more than five years, or both." 

The above statute would seem to cover all possible offenses involving 
naval passes or permits. However, it is always difficult and generally im
possible to prove that a man did the actual making, forging, counterfeiting, 
altering or tampering, or to prove that the pass or permit was used or 
possessed with wrongful or fraudulent intent. In order to cover the mere 
possession cases, it is necessary to have promulgated an order to the com
mand making it an offense to possess or use the liberty pass or identification 
card of another person; to possess or use a liberty pass or identification 
card which has been forged, counterfeited, altered or tampered with; or 
to possess or use a liberty pass or identification card which is otherwise 
unauthorized. Specifications predicated on violations of such orders are 
easily proved since proof of mere possession without the specific intent re
quired by the statute is sufficient. Specifications based on local orders are 
illustrated in Article 9A9 of this text. The specifications in this section are 
preferred under the Federal Statute and contain the averment pertaining to 
wrongful or fraudulent intent. 

Sample specifications. 

Forging a liberty pass. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving at said section base, did, on or about March 1, 
1945, at said section base, upon a regular liberty pass of said 
section base, in tenor as follows: "U. S. Naval Section Base, Bar 
Harbor, Maine. Date, 3-1-45. Name, James Paul Brown, Rate, 
S2c. Liberty begins' 4 p.m.; expires 8 a.m. _.__.__ _ a.a.D.", 
wilfully, without proper authority, and with intent thereby to de
ceive for the purpose of thereby obtaining unauthorized liberty

I 
from his station and duty at said section base, make and forge the 
name and rank "Howard T. Conklin, Lieutenant, U.S.N.R.", as 
the person authorizing said liberty, the United States then being 
in a state of war. 
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Possession of forged liberty pass with wrongful intent. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, 
on or about March 1, 1944, at said section base, wilfully, without 
proper authority, and with intent thereby to deceive for the pur· 
pose of th~reby obtaining unauthorized liberty from his station 
and duty with said section base, have in his possession a regular 
liberty pass of said section base, which said liberty pass had 
thereon, as the name of the officer validating said liberty pass, the 
signature "John R. Wells," which said signature was wholly false 
and forged, as he, the said Haskell, well knew, the United States 
then being in a state of war. 

Possession of liberty pass of another with wrongful intent. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
did, on or about February 1, 1945, at said marine barracks, wile 
fully, without proper authority, and with intent thereby to deceive 
for the purpose of thereby obtaining unauthorized liberty from his 
station and duty with said marine barracks, have in his possession 
a regular liberty pass.of said marine barracks theretofore lawfully 
issued to one John Carl White, corporal, U. S. Marine Corps 
Reserve, the United States then being in a state of war. 

9Al1. Falsehood; Section 54, NCB. The false representation must be 
made officially with intent to deceive, must be such as to deceive a reason· 
ably prudent person and must be material and pertinent matter which the 
accused does not believe to be true, as to some past or existing fact or 
circumstance and not a mere expression of opinion or promise or frivolity. 
Equivocation or failure squarely to answer is not falsehood. The specifica. 
tion should include direct and specific allegations negating the truth of the 
alleged false statements together with affirmative averments setting up the 
truth by way of antithesis. Where the accused has falsely stated his name, 
rate, or command, it is unnecessary to make a sepa'rate allegation as to the 
truth inasmuch as the true name, rate, and. command of the accused must 
have been pleaded in the introductory allegations of the specification. 

It is an error, after having preferred a specification against an 
accused for an offense, to prefer another specification against him for 
making false statements concerning that offense. Suc~ action usually 
amounts to charging the accused in one specification with the offense of 
falsehood because of his verbal denial of the misconduct alleged in the 
other. An allegation of falsehood based upon a verbal denial of misconduct 
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made during an investigation, when the procedure prescribed by Article 
197, Navy Regulations, has not been followed, is considered inappropriate. 
When confronted with an accusation of an offense at captain's mast, the 
accused is placed in the position of incriminating himself regardless of 
whether he replies in the affirmative, the negative, or remains silent. A 
denial of guilt is of the same effect as a repudiation of an unsworn con· 
fession, which has been held to constitute no offense known to the naval 
service. Of course, if the false statement concerns a purely collateral matter 
and in no way consists of a denial of guilt of the offense being investigated, 
then a specification for falsehood is appropriate, even though the statement 
is made at captain's mast or during the course of some other investigation. 

Sample specifications. 

Falsely stating that jumper had not been removed from seabag. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Base, Bar Harbor, Maine, while so 
serving at said section base, did, on or about September 4, 1944, 
upon being questioned by the officer of the day of said section 
base, state that on August 25, 1944, he, the said Brown, did not 
remove from a seabag in Hut "A" at said section base, a dress 
blue jumper belonging to one James Finnegan, seaman first class, 
U. S. Naval Reserve, whereas in truth and in fact, the said Brown 
did remove said dress blue jumper from said bag in said hut on 
said day at the aforesaid section base; which said statement was 
knowingly false and intended to deceive, as he, the said Brown, 
well knew, the United States then being in a state of war. 

Falsely stating name and rate. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U. S. S. Delaware, while so serving on 
active duty on board the U. S. S. Delaware, did, on or about May 
25, 1944, on board said ship, upon a statement made to the execu
tive officer of said ship, represent his true name to be David E. 
Frank, and his rate to be boatswain's mate first class, U. S. Navy, 
which said representation was knowingly false and intended to de
ceive as he, the said Smith, well knew, the United States then being 
in a state of war. 

9A12. Gambling; Section 56, NCB. Gambling is not a common-law offense. 
It is not defined in any statute of the United States. Congress must have 
used the word in this article in its commonly accepted meaning, which, 
according to Webster, is, properly, the act of playing or gambling for 
stakes. In the strict sense of the term gambling implies a playing or gaming, 
as at checkers, dice, cards, horse racing, cock.fighting, or some other sport 
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or contest, as well as a staking or risking of money to be lost or won on 
,the issue. In this sense it does not include cases of mere wager or betting 
on the issue of an uncertain event, not involving any game or contest con
ducted in order that its event may determine the result of the wager, as 
lotteries, bets upon elections, and other forms of wagering contracts, etc. . 

Sample specificatiol\ 

Gambling for money with cards. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, 
on or about May 15, 1945, in the mess hall of said section base, 
gamble for money with cards, the United States then being in a 
state of war. 

9A13. Drunkenness; Sections 55 and 98, NCB. To constitute the offense of 
drunkenness, it is not necessary that the accused be completely insensible 
or even that he be "so drunk that he didn't know what he was doing." As 
stated in Naval Courts and Boards, 1937, any intoxication from intoxicating 
liquor which is sufficient sensibly to impair the rational and full exercise 
of the mental and physical faculties to a degree that will incapacitate for 
the proper performance of any duty which the accused may be properly 
called upon to perform, will constitute the offense. The offense is committed 
even though the drunkenness occurs while the accused is on liberty and 
though he will not necessarily be called upon to perform any duties at the 
time or in the immediate future. If the drunkenness occurs while the accused 
is on duty, it is an aggravatiOll, and will make the offense more serious. In 
the event the accused becomes intoxicated without having been on liberty, 
it is probable that the intoxicants were drunk ~hile the accused was within 
the naval activity. Since it would be impossible in most cases to prove as a 
fact that the intoxicants were drunk within naval activity, the words not 
having been on liberty are added, as a means of bringing to the attention 
of the court the seriousness of the offense. 

An offense closely allied to that of drunkenness but different in char
acter is that of incapacitation by reason of previous indulgence in in
toxicating liquors. Since the gravamen of the offense is the incapacitation 
subsequent to the drunkenness, rather than the condition of drunkenness, 
the offense does not fall within Article 8, AGN, and is pleaded under the 
charge conduct to the prejudice of good order and discipline. 

Sample specifications. 

Drunk while on liberty. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U. S. S. Delaware, while so serving on board the 
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U. S. S. Delaware, was, on or about January 1, 1945, in or near 
the city of Hollywood, California, under the influence of intoxica· 
ting liquor, and thereby incapacitated for the proper performance 
of duty, the United States then being in a state of war. 

Drunk while on duty. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
'was, on or about January 1, 1945, at said marine barracks, while 
on duty as corporal of the guard of said marine barracks, under 
the influence of intoxicating liquor, and thereby incapacitated for 
the proper performance of duty, the United States then being in a 
state of war. 

Drunk; not having been all, liberty. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, was, 
on or about January 1, 1945, at said section base, not having been 
on liberty, under the influence of intoxicating liquor, and thereby 
incapacitated for the proper performance of duty, the United 
States then being in a state of war. 

Incapacitation to the extent of being placed on sick list. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U. S. S. Delaware, while so serving on board the 
U. S. S. Delaware, was, on or about June 4, 1944, on board said 
ship, from previous indulgence in intoxicating liquors, incapaci. 
tated for the proper performance of his duties to such an extent 
as to necessitate his being placed on the sick list, the United States 
then being in a state of war. 

9A14. Resisting arrest; Section 106, NCB. A specification for resIstmg 
arrest should be preferred only where there has been resistance while being 
placed under arrest. Once an offender is placed under arrest he cannot 
commit the offense of resisting arrest. In the event force is used subsequent 
to the arrest for the purpose of breaking arrest, the proper offense to be 
alleged is attempting to' break arrest. 

Sample specification. 

Resisting arrest by petty officer. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving at said section base, did, on or about August 9, 
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1943, at said section base, while being lawfully placed under arrest 
by one Jack Robert White, boatswain's mate first class, U. S. Naval 
Reserve, forcibly resist arrest, the United States then being in a 
state of war. 

9A15. Breaking arrest; Section 94. NCB. There are three essentials to 
arrest: authority, intention, and restraint. There must have been an inten
tion to arrest and such intention must have been understood by the person 
arrested. The accused must be cognizant of having been placed under 
arrest by order of an officer authorized to do so. A prisoner at large is a 
person under arrest and the entry in the accused's service record that he 
was absent without leave while a prisoner at large is sufficient to prove the 
offense. One merely restricted to his ship or station is not necessarily under 
arrest. 

Sample specifications. 

Breaking arrest while prisoner at large. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, did, on or about August 25, 1944, 
while a prisoner at large at said section base by lawful order of 
his commanding officer, break his arrest and leave the aforesaid 
section base, the United States then being in a state of war. 

Breaking arrest while under sentry charge. 

In that Rober.t Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, and while 
a prisoner under the charge of a sentry at said marine barracks, 
by lawful order of the commanding officer thereof, did, on or 
about September 4, 1944, break his arrest and leave said marine 
barracks, the United States then being in a state of war. 

Breaking arrest while confined in the brig. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U. S. S. Delaware, while so serving on 
active duty on board the U. S. S. Delaware, did, on or about Sep
tember 6, 1944, while a prisoner confined in the brig. on board 
said ship by lawful order of his commanding officer,. break his 
arrest and leave said ship, the United States then being in a state 
of war. 

9A16. Aiding escape of person under arrest; Section 116, NC B. Section 
246, Title 18 of the U. S. Code reads: "Whoever shall rescue or attempt 
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to rescue, from the custody of any officer or person lawfully assisting him, 
any person arrested upon a warra"nt or other process issued under the pro
visions of any law of the United States, or shall, directly or indirectly, aid, 
abet, or assist any person so arrested to escape from the custody of such 
officer or other person, or ~hall harbor or conceal any person for whose 
arrest a warrant or process has been so issued, so as to prevent his discovery 
and arrest, after notice or knowledge of the fact that a warrant or process 
has been issued for the apprehension of such person, shall be fined not more 
than one thousand dollars, or imprisoned not more than six months, or 
both." 

Sample specification. 

Aiding escape by furnishing clothes. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa
chusetts, while so serving on active duty at said marine barracks, 
well knowing that one John Jones, private, U. S. Marine Corps 
Reserve, a prisoner confined in the brig at said marine barracks, 
intended to break arrest, did, on or about December 22, 1944, 
at said marine barracks, knowingly and wilfully furnish and pro
vide dungaree clothing for the use of the said Jones, for the pur
pose of aiding and abetting the said Jones to break arrest; as a 
result of which the said Jones did then and there escape and break 
arrest from the said brig, the United States then being in a state 
of war. 

9A17. Failure to use utmost exertions to detect, apprehend and bring to 
punishment all offenders; Section 73, NCB. The phrase utrrwst exertions 
is to be understood in a reasonable sense with reference to the circum
stances of the particular case. A mere inadvertent neglect to take some 
necessary step toward detecting, etc., will not constitute the offense. It is 
not proper to prefer a specification for this offense against one who is him
self a principal. 

Sample specification. 

Failing to use utmost exertions to detect, etc., persons known to' have 
committed theft. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, having, on or about June 3, 1945, 
witnessed certain persons, by name to the relator unknown, break 
into and enter the storeroom of the Supply Officer at said section 
base, and remove therefrom certain property of the United States, 
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and well knowing that said persons had committed therein a theft 
of property of the United States, did then and there fail to use 
his utmost exertions to detect, apprehend and bring to punish
ment the perpetrators of said theft, the United States then being 
in a state of war. 

9A18. Knowingly making false muster; Section 70, NCB. Muster is the 
assembling, the inspecting, entering upon the formal rolls, and officially 
reporting as a component part of the command, of persons or public animals. 

Sample specification. 

Mustering as present a person AWOL. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion, 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, did, on or about July 4, 1944, knowingly 
make a false muster of the Third Company of said battalion by 
reporting one Donald E. Ford, boatswain's mate second class, 
U. S. Naval Reserve, as present, when the said Ford, as he, the 
said Black, then well knew, was not present, but was absent with
out leave, the United States then being in a state of war. 

9A19. Waste of public property; Section 71, NCB. Waste may consist in 
not taking proper care of the ammunition, etc., and thus allowing it to b6 
lost or damaged; in recklessly expending in firings; giving it away, etc. 

Sample specification. 

Wasting ammunition. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, and 
while a member of a firing party on the target range at said section 
base, having had one hundred twenty rounds of rifle ammunition, 
property of the United States duly issued to him for use in the 
naval service, did, on or about May 3, 1945, at the target range 
aforesa.id negligently waste the same by firing away the said am
munition without orders and without sufficient cause, the United 
States then being in a state of war. 

9A20. Destruction of private property; Section 111, NCB. This offense 
consists of any wilful physical injury to property of another from ill will 
or resentment toward the owner or from wantonness. If the property be-
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longs to the United States, the offense is alleged under the sample speci
fication indicated in Section 52, Naval Courts and Boards, 1937, under the 
charge of destruction of public property. 

Sample specification. 

Destroying window glass in train. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U. S. S. Delaware, while so serving on 
active duty on board the U. S. S. Delaware, did, on or about May 
10, 1944, in the city of Savannah, Georgia, wilfully and maliciously 
break a window in a car of the Atlantic Coast Line Railroad Com
pany,.the United States then being in a state of war. 

9A21. Destruction of public property; Section 52, NCB. A specification for 
destroying or setting on fire public property must be pleaded under Art. 4, 
AGN, par. 11, which provides for the offense of one who ... unlawfully 
sets on fire, or otherwise unlawfully destroys, any public property not at 
the time in the possession of an enemy, pirate, or rebel. The intent to set 
on fire or destroy must be proved. The word unlawfully is necessary in the 
specification because it appears in the statute. 

Sample specifications. 

Destroying provisions. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U. S. S. Delaware, while so serving on 
active duty on board the U. S. S. Delaware, did, on or about June 
15, 1945, while regularly detailed as a member of the landing 
forces of said ship, wilfully and unlawfully destroy about fifty 
pounds of canned corned beef, public property of the United 
States, not at the time in the possession of an enemy, pirate, or 
rebel, the United States then being in a state of war. 

Destroying window glass in brig. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, having, on, or about September 25, 1944, been 
placed in confinement in the brig of said ship, did, on said date in 
said brig, wilfully and unlawfully break the glass in the port of 
the cell in which he was confined, the United States then being in 
a state of war. 

9A22. Miscellaneous military offenses; Sections 50, 51, 97, and 98, NCB. 
The following specifications cover various military offenses which are self
explanatory hut occur frequently. Sleeping on watch and leaving station 
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before being regularly relieved are discussed in Sections 50 and 51 respec
tively, Naval CO'lrts and Boards, 1937; carelessly or negligently endangering 
the lives of others is discussed in Section 97 thereof; the other specifications 
shown are pleaded under conduct to' the prejudice of good order and disci
pline which is discussed in Section 98, Naval Courts and Boards, 1937. 

Sample specifications. 

Sleeping on watch. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving at said section base, having, on October 7, 1944, 
been regularly posted as a sentinel on watch on Post Number Five 
at said section base, did, at or about 10:00 p.m., on said date, 
sleep while on said watch, the United States then being in a state 
of war. 

Leaving station before being regularly relieved. 

In that William Alvin White, hospital apprentice first class, 
U. S. Navy, attached to the U.S.S. Delaware, while so serving on 
board the U.S.S. Delaware, having, on or about October 10, 1944, 
been regularly detailed and stationed on duty as the corpsman 
on watch in the Sick Bay of said ship, did, while regularly detailed 
and stationed on duty as the corpsman on watch at the time and 
place aforesaid, without authority, leave his station before being 
regularly relieved, the United States then being in a state of war. 

Unauthorized exchange of watch. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving on active duty at said marine bar
racks, having on September 4, 1944, been regularly detailed as a 
member of the guard over prisoners in E-3 barracks at the said 
marine barracks on the 6 p.m. to 10 p.m. watch on said date, did, 
then and there, wilfully, knowingly, and without proper authority, 
exchange the said 6 p.m. to 10 p.m. watch for the 2 a.m. to 
6 a.m. watch on September 5, 1944, with one Jones, an enlisted 
man in the U. S. Marine Corps, given name and rank to the relator 
unknown, the United States then being in a state of war. 

Carelessly or negligently endangering the lives of others. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, and while 
posted as a sentinel in the post prison at said marine barracks, said 
prison at said time having ten prisoners confined therein, having in 
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his possession a loaded forty-five caliber automatic pistol, and it 
being his duty to handle said pistol with due caution and circum
spection, did, on or about October 15, 1945, in said prison neglect 
and fail to handle said pistol with due caution and circumspection 
in that he, the said Jones, did fire and cause to be fired a shot 
from said pistol, and did, therein and thereby, then and there, 
endanger the lives of the prisoners confined in said prison, the 
United States then being in a state of war. 

Wearing unauthorized rating insignia. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware" in the rating of seaman 
first class, did, on or about May 15, 1945, in the mess hall of the 
aforesaid ship, wilfully, unlawfully, and without proper authority, 
wear other than the regulation insignia of his said rating, by 
then and there wearing a dress blue jumper with the rating in· 
signia of a machinist's mate first class thereon, the United States 
then being in a state of war. 

Wearing wnauthorized uniform. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, in the rating of seaman second 
class, did. on or about February 1, 1945, at the Wet Canteen of 
said section base, wilfully, unlawfully, and without proper author
ity, wear other than the regulation uniform of said rating by then 
and there wearing a steward's uniform with the .rating insignia of 
a steward first class thereon, the United States then being in a 
state of war. 

Wearing other than naval uniform; violation of AlNav 29-42. 
In that John Amos Smith, seaman second class, U. S. Naval 

Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about May 5, 1945, 
at or near the city of Norfolk, Virginia, knowingly, wilfully, and 
without proper authority, wear clothing other than his naval 
uniform, to wit, civilian clothing, the said Smith not then being 
engaged in exercise and not then being in his home with less than 
three guests present, the United States then being in a state of 
war. 

Concealment of venereal disease. 
b that John Albert Doe, corporal, U. S. Marine Corps Reserve, 

attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
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well knowing that he, the said Doe, was suffering from a contagious 
venereal disease, did, on or about July 1, 1945, at said marine 
barracks, conceal the presence of the said disease by failing to 
report same to the medical officer of said marine barracks, and 
did continue to so conceal said disease until on or about July 10, 
1945, when the presence of said disease was disclosed by ex
amination of the said Doe prior to transfer, the United States 
then being in a state of war. 

Under the influence of a narcotic substance. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, was, on 
or about July 1, 1945, at said section base, under the influence of 
a narcotic substance, to wit, cocaine, and thereby incapacitated for 
the proper performance of duty, said narcotic substance having 
been knowingly used by the said Haskell not for authorized medi· 
cal purposes, the United States then being in a state of war. 

Possession of intoxicating liquor on board ship. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about August 25, 1944, on board said 
ship, knowingly, wilfully, and without proper authority, and not 
for authorized medical purposes, keep in his possession alcoholic 
liquor, to wit, whiskey, the United States then being in a state 
of war. 

Self maiming. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve. 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa
chusetts, while so serving on active duty at said marine barracks. 
did, on or about November 21, 1944, in the city of Boston, Massa
chusetts, with intent to thereby escape the full performance of his 
duty and to make himself unfit for service, shoot himself with a 
shot fired by him, the said Doe, from a twenty-two caliber rifle, in 
his left leg at or near the knee, and as a result thereof, he, the 
said Doe, was disabled to such an extent as to render himself 
unfit for the full performance of military service, the United States 
then being in a state of war. 

B.	 	 OFFENSES WHICH ARE PRINCIPALLY PERSONAL 
OR PROPRIETARY IN CHARACTER 

9B1. Use of reproachful or provoking words, gestures, and -menaces toward 
another person in the Navy; Section 62. NCB. The words of this offense 
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must be taken in their usual acc.p,ptation. To constitute the offense, it is 
essential that the person to whom the words, gestures, or menaces were 
directed, was actually present at the time. Reproachful words are those which 
bring imputations or disgrace upon the person to whom they are spoken. 
Provoking words are those which arouse anger, cause resentment, or offend. 
It is noted that the use of reproachful and provoking words to civilians is, 
of itself, not an offense known to naval law. In order that the use by an 
enlisted man of provoking and reproachful words toward another con
stitu~~ an offense, the words must be spoken toward others in the naval 
service, unless it can be shown tha' the uttering of the words created a 
disorder, in which case the specification would be pleaded under Charge 
III, Section 92, Naval Courts and Boards, 1937. 

Sample specifications. 

Using provoking words. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, and while a prisoner in the 
brig on board said ship, did, on or about December 8, 1944, at 
said brig, say to one Donald E. Forrest, seaman second class, 
U. S. Naval Reserve, who was then and there in the execution of 
his duties, acting as brig guard, "You dirty stool pigeon," or words 
to that effect, the United States then being in a state of war. 

Using reproa<::hful words. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re· 
serve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, on 
or about May 5, 1945, at the mess hall of said section base, say 
to one Howard I. Jones, steward's mate third class, U. S. Naval 
Reserve, "If you'd put all the brains you have in a humming 
bird's head, he'd fly backwards," or words to that effect, the United 
States then being in a state of war. 

Using provokin~ and reproachful words, gestures, and menaces. 

In that George Hubert Black" carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty.seventh U. S. Naval Con
struction Battalion, while so serving on active duty with said bat
talion, at the Advance Base Receiving Barracks, U. S. Naval Base, 
Port Hueneme, California, and while so serving as petty officer in 
charge of a work detail at said receiving barracks, did, on or 
ab~ut August 8, 1944, at or near the Master Galley of said receiv· 
ing barracks, use provoking and reproachful words, gestures, and 
menaces toward one James R. Jones, seaman second class, U. S. 
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Naval Reserve, by shaking his fist in the face of the said Jones and
 
saying to him, "That thing there reported me. That snake is watch.
 
ing me and just waiting to report me for drinking," or words to
 
that effect, he, the said Black, meaning and intending when utter
 
ing the words "That thing there" and "That snake" to refer to
 
the said Jones, the United States then being in.a state of war.
 

9B2. Contempt of superior officer; disrespectful in language or deportment 
to his superior officer; Sections 63 and 98, NCB. It is essential that the 
superior officer be present and in the execution of his office at the time to 
constitute an offense under the charge set forth in Section 63, Naval Courts 
and Boards, 1937, but it is immaterial whether the words or acts be directed 
toward him in his official or private capacity. The accused must know that 
the person to whom the language or deportment was directed was, in fact, 
his superior officer. Disrespect by deportment may be exhibited in a variety 
of modes, as by neglecting the customary salute, by a marked disdain, in·' 
difference, impertinence, undue familiarity, or other rudeness in the presence 
of his superior officer. Contempt is defined as an act or statement connoting 
despise, disdain, disgrace, shame or scorn. Disrespect connotes a lack of 
respect and want of courtesy. 

In the event that abusive or obscene language is used toward a superior 
officer at a time when the superior officer is not in the execution of his office, 
the offense is pleaded under the general charge of conduct to the prejudice 
of good order and discipline, as shown in Section 98, Specification 16, 
Naval Courts and Boards, 1937. 

Sample specifications. 

Treating his superior officer with contempt. 

In that John Amos Smith, seaman second class, U. S. Naval Re· 
serve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about May 1, 1945, 
on board said ship, say in a disrespectful and contemptuous man· 
ner to one Donald Edward, lieutenant, U. S. Naval Reserve, who 
was then and there in the execution of his office, "You are about 
the most incompetent misfit in the Navy; it is a disgrace to the 
Navy to let you carryon; what mistake let you in," or words to 
that effect, the United States then being in a state of war. 

Disrespectful in language to his superior officer. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving on active duty at said section base, and while 
under a sentry's charge, upon hearing his superior officer, one John 
K. Lord, lieutenant, U. S. Naval Reserve, who was then and there 
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in the execution of his office, ask the sentry in charge of the said 
Haskell, who had broken the light in the brig, did, on or about 
December 19, 1944, at said section base, say to the said Lord in a 
disrespectful manner, "I broke it and I'd like to know what you are 
going to do about it," or words to that effect, the United States 
then being in a state of war. 

Disrespectful in deportment to his superior officer. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on 
or about May 15, 1945, in Area "F" of said marine barracks, 
assume a disrespectful attitude toward his superior officer, one 
Donald E. Frank, staff sergeant, U. S. Marine Corps, who was then 
and there in the execution of his office, by placing his, the said 
J ones' thumb, to his nose and extending his fingers toward the said 
Frank, the United States then being in a state of war. 

9B3. Use of threatening words; Sections 48 and 98, NCB. In regard to 
threatening a superior officer while in the execution of the duties of his 
office, an officer may be in the execution of the duties of his office without 
being on duty in the strictly military sense. The phrase, execution of the 
duties of his office, may be properly defined as the performance of an act 
or duty, either pertaining or incident to his office, or legal or appropriate 
for an officer of his rank or office to perform. An officer is deemed to be in 
the execution of his office when engaged in any act or service required or 
authorized to be done by him by statute, regulation, order of a superior, or 
usage of the service. It is immaterial that the offender is not in a position 
to consummate the threatened injury. 

Threatening language toward a superior officer not in the execution of 
the duties of his office and threatening words about another person in the 
Navy, in retaliation for acts performed in the execution of the duties of his 
office, are pleaded under the general charge of conduct to the prejudice of 
good order and discipline, as shown in Section 98, Specifications 10 and 
16, Naval Courts and Boards, 1937. 

Sample specifications. 

Threatening to strike a superior officer while in the execution 01 the 
duties 01 his office. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, when brought to the mast by the order of the 
officer of the deck, one Thomas U. Volera, lieutenant, U. S. Navy, 
to explain his, the said White's absence from anchor watch, did, 
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on or about March 11, 1945, in the office of the commanding 
officer of said ship, say to him, the said Volera, "I may get a court
martial for it but I am going to knock your block off," or words 
to that effect, the United States then being in a state of war. 

Threatening language toward a superior officer not in the execution of 
the duties of his office. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base, did, on or about March 11, 1945, 
in the city of Portland, Maine, wilfully and knowingly, use abu
sive, obscene, and threatening language toward his superior officer, 
in that he, the said Brown, did say to one Robert S. Teedle, en
sign, U. S. Navy, then on leave of absence, "I did it, and if you 
don't lik;e it I'll break your -- head," or words to that effect, 
the United States then being in a state of war. 

Threatening words about another person in the Navy in retaliation for 
acts performed by the person in the execution of the duties of his 
office. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about February 15, 1945, on board 
said ship, referring to one George C. Holloway, chief machinist's 
mate, U. S. Navy, attached to said ship, say in the presence of 
one or more other enlisted men of the Navy, "We'll get Holloway 
yet and make him pay for what he has done," or word.s to that 
effect, meaning thereby that he would compromise or otherwise 
injure the said Holloway in retaliation for an act or acts performed 
by the said Holloway in the execution of the duties of his office, 
the United States then being in a state of war. 

9B4. Affray (fighting); Section 92, NCB. An affray is the fighting of two 
or more persons, by mutual consent, or otherwise, in a public place, to the 
terror of the people. 

Sample specification. 

Fighting with a civilian. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving on active duty at said section base, did on or about 
July 17, 1944, on a public street in the city of Portland, Maine, 
wilfully, violently, and without justifiable cause, engage in a fight 
with a civilian, name to the relator unknown, and did then and 
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there, in the manner aforesaid, do violence against the peace and 
good order of the city aforesaid, the United States then being in a 
state of WaI. 

9B5. Disorder (disturbance of the peace); Section 92, NCB. A disorder is 
any conduct of such a character that it disturbs and annoys the peace and 
quiet of the community. Instances are, loud crying out or singing or other 
noisy conduct, swearing or cursing, indecent exposure of the person, etc. 

Sample specification. 

Creating a disorder in a restaurant. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on or 
about July 4, 1944, in a public restaurant in the city of North
ampton, Massachusetts, wilfully, knowingly, and without justifi
able cause, create a disturbance against the peace and order of the 
city aforesaid by shouting in a loud and boisterous manner and by 
overturning chairs and tables in said restaurant, the United States 
then being in a state of war. 

986. Assaulting; Sections 48, 61, 98 and 120, NCB. An assault is an unlaw
ful offer or attempt with force or violence to do a corporal hurt to another. 
Rushing, aiming a blow, or pointing a weapon at another is an assault. It is 
the apprehension of hurt, not the real design of the offender, that constitutes 
the offense. There must be intent, actual or apparent, to inflict corporal 
hurt on another. There must be some overt act toward carrying out such 
intent as opposed to mere preparation. The force or violence must be 
physical; mere words, however threatening, or insulting gestures are not in 
themselves sufficient to constitute an assault. It is immaterial that the 
offender is not in a position to consummate the threatened injury, provided 
that the person believes there is a present ability to injure him. For ex
ample, although a weapon pointed at a person is unloaded, this may stilI 
constitute an offense. 

If the person assaulted is in the naval service, the offense is pleaded 
under Charge II, Section 61, Naval Courts and Boards, 1937. However, 
should the person assaulted be a superior officer in the execution of the 
duties of his office, the offense is pleaded under Charge II, Section 48, 
thereof. 

If the person assaulted is not in the naval service, the offense is pleaded 
under the charge of conduct to the prejudice of good order and discipline, 
as shown in Section 98, Specification 19, Naval Courts and Boards, 1937. 
There is no such offense as attempt to assault, and a specification using these 
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words will be set aside (C.M.O. 190·1918, pp. 15, 16). The attempt to 
do an injury to another is included within the meaning of assault as evi
denced by the definition. 

The offenses of assaulting with intent to commit murder or rape are 
pleaded under the charges in Section 120, Naval Courts and Boards, 1937. 

Sample specifications. 

Assaulting superior officer while in the execution of the duties 01 his 
office. 

In that John Amos Smith, seaman second class, U. S. Naval Re
serve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about May 5, 1945, 
on board said ship, wilfully, maliciously and without justifiable 
cause, assault one Charles Black, gunner's mate second class, U. S. 
Navy, who was then and there in the execution of his duties, 
acting as petty officer of the watch, the United States then being in 
a state of war. 

Assaulti,ng another person in the Navy. 

In that Roger Carl Haskell, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while so serving on active duty at said section base, did, on or about 
May 5, 1945, at or about 4:00 p.m., in "E-3" Barracks at said 
section base, wilfully, maliciously, and without justifiable cause, 
assault one John Long, seaman second class, U. S. Navy, who was 
then and there regularly on duty as a sentinel on post at the said 
section base, the United States then being in a state of war. 

Assaulting a civilian. 

In that John Albert Doe, corporal, U. S. Marir.e Corps Re
serve, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving on active duty at said marine bar. 
racks, did, Qn or about August 29, 1944, on a street in the city of 
Quincy, Massachusetts, wilfully, maliciously, and without justifi
able cause, assault one Charles Everts, a civilian, the United States 
then being in a state of war. 

Assaulting another person in the Navy with a dangerous weapon. 

In that John Amos SliRith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about January 5, 
1945, on board said ship, wilfully, maliciously, and without justifi. 
able cause, assault with a dangerous weapon, to wit, a wrench, 
one Myron K. Bisbee, seaman first class, U. S. Navy, serving on 
board said ship, the United States then being in a state of war. 
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Assaulting a civilian with a dangerous weapon. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about May 5, 1944, in the city of 
Philadelphia, Pennsylvania, with intent to do bodily harm and 
without just cause or excuse, assault with a dangerous weapon, to 
wit, a pistol, one Manuel R. Jacobs, a civilian, the United States 
then being in a state of war. 

Assaulting another person in the Navy with mtent to commit murder. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, while 
so serving at said section base and while a prisoner in the brig at 
said section base, did, on or about September 5, 1944, at said brig, 
wilfully, maliciously, and without justifiable cause, assault and 
fire a shot from a pistol at one David E. Friend, seaman second 
class, U. S. Naval Reserve, and did therein and thereby, then and 
there, attempt to kill the said Friend, the United States then being 
in a state of war. 

Assaulting a civilian with intent to commit rape. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
did, on or about March 9, 1945, in the city of Boston, feloniously, 
forcibly, and against her will, assault one Sally R. Roe, with in· 
tent to commit the crime of rape upon her, the said Roe, the United 
States then being in a state of war. 

9B7. Striking; Sections 48, 61, 98, and 120, NCB. Striking is the inflicting 
of an intentional blow. In civil law, a striking is referred to as a battery. 

If the victim of the striking is in the naval service, the offense should 
be pleaded under Charge I, Section 61, Naval Courts and Boards, 1937. 
However, should the victim of the striking be a superior officer in the exe· 
cution of the duties of his office, the offense is pleaded under Charge I, 
Section 48. 

If the victim is not in the naval service, the offense is pleaded under 
the charge of conduct to the prejudice of good order and discipline, as 
shown in Section 98, Specification 18, Naval Courts and Boards, 1937. 

As a matter of aggravation, it may be alleged that certain injuries were 
sustained by the victim of the striking. 

The aggravated offenses of striking with a dangerous weapon, or strik· 
ing with intent to commit murder or rape, are pleaded the same as aggra
vated assaults, but substituting the word strike for assault. 
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Sample specifications. 

Striking a superior officer while in the execution of the duties of his 
office. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on active 
duty on board the U.S.S. Delaware, did, on or about May 5, 1945, 
on board said ship, wilfully, maliciously, and without justifiable 
cause, strike one Jack Smith, chief boatswain's mate, U. S. Naval 
Reserve, who, in the execution of his duties as police petty officer of 
said ship, was then and there placing said Smith in confinement, 
the United States then being in a state of war. 

Striking another person in the Navy. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, on 
or about April 5, 1945, at or near the Wet Canteen of said section 
base, wilfully, maliciously, and without justifiable cause, strike one 
Donald Edwards, seaman first class, U. S. Naval Reserve, the 
United States then being in a state of war. 

Striking a civilian. 

In that Robert Edward Jon~s, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on 
or about August 29, 1944, on a street in the city of Boston, Massa· 
chusetts, wilfully, maliciously, and without justifiable cause, strike 
and catch hold of and pull one Charles Donalds, a civilian, the 
United States then being in a state of war. 

9B8. Rape and statutory rape; Section 121, NCB. Section 457, Title 18 
of the U. S. Code reads: "Whoever shall commit the crime of rape shall 
suffer death." (A court-martial cannot adjudge death for this offense.) 
Section 458 of the Code reads: "Whoever shall carnally and unlawfully 
know any female under the age of sixteen years, or shall be accessory to 
such carnal and unlawful knowledge before the fact, shall, for a first offense, 
be imprisoned not more than fifteen years, and for a subsequent offense 
be imprisoned not more than thirty years." 

Rape is the having of unlawful carnal knowledge by a man of a woman, 
forcibly, where she does not consent. Carnal knowledge is constituted by 
penetration, without r.egard to extent. Emission is not necessary. The force 
involved in the act of penetration alone is sufficient where there is in fact 
no consent. If there be actual consent, although obtained by fraud, the act 
is not rape. If the woman, to the knowledge of the man, is of unsound 
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mind, or unconscious from sleep, or drink, etc., to such an extent as to be 
incapable of giving consent, the act is rape. If the female is under the age 
of sixteen years, unlawful carnal knowledge of her completes the offense 
set out in Section 458, and her consent is immaterial. Carnal knowledge 
will be unlawful in such case unless the female is the wife of the man. 

Sample specifications. 

Rape. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while serving at said section base, did, on or about July 25, 1945, 
in the city of Bar Harbor, Maine, forcibly make an assault in and 
upon the body of one Jane R. Doe, who was not the wife of him, 
the said Brown, and did feloniously and against hei", the said Doe's 
will, forcibly ravish, and carnally and unlawfully know her, the 
said Doe, the United States then being in a state of war. 

Statutory rape. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, being then a married 
man, did, on or about July 25, 1944, in the United States Navy 
Yard, in the city of New York, New York, carnally and unlaw
fully know one Mary R. Doe, a female then under the age of 
sixteen years, the United States then being in a state of war. 

9B9. Manslaughter; Section 119, NCB. Section 453, Title 18 of the U. S. 
Code reads: "Manslaughter is the unlawful killing of a human being with· 
out malice. It is of two kinds: (1) voluntary; upon a sudden quarrel or 
heat of passion, and (2) involuntary; in the commission of an unlawful 
act amounting to a felony, or in the commission of a lawful act which 
might produce death, in an unlawful manner, or without due caution and 
circumspection." 

The imprisonment authorized by the Code for voluntary manslaughter 
is not to exceed ten years; for involuntary, not to exceed three years. 
Voluntary manslaughter is distinguished from murder by the fact that it 
is committed, not with malice aforethought, express or implied, but in the 
heat of passion or heat of blood caused by reasonable provocation. When 
a man, in killing another, acts under the influence of sudden passion caused 
by a reasonable provocation, but not in necessary defense of his life, nor 
in order to prevent bodily harm, the law does not excuse him because of 
the provocation; but it does not hold him guilty of murder. To reduce a 
homicide from murder to manslaughter, the provocation must be adequate 
in the eyes of the law, and to be so it must be so great as reasonably to 
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excite passion and heat of blood. Passion without adequate provocation is 
not enough. Reasonableness is the test. The law contemplates the case of 
a reasonable man and requires that the provocation shall be such as might 
naturally induce such a man, in the anger of the moment, to commit 
the deed. 

In involuntary manslaughter in the commission of an unlawful act, 
the act must be malum in se and not malum prohibitum. Thus, the driving 
of an automobile in slight excess of the speed limit fixed by ordinance, 
is not the kind of unlawful act contemplated, but voluntarily engaging in 
an affray is such an act. Instances of culpable negligence in performing a 
lawful act are: negligently conducting small-arms target practice so that 
the bullets go in the direction of an inhabited house within range; pointing 
a pistol in fun at another and pulling the trigger, believing, but without 
taking reasonable precautions to ascertain, that it would not be discharged; 
but to constitute criminality the carelessness must be aggravated and gross, 
implying indifference to consequences. 

Sample specifications. 

Voluntary manslaughter. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
did, on or about October 23, 1944, in a house occupied by one 
Donald E. Frank, in the city of Quincy, Massachusetts, feloni
ously, wilfully, and without justifiable cause, assault and st<rike 
one Gerald H. Ingram, seaman second class, U. S. Navy, with a 
certain blunt instrument, further description to the relator un
known, which he, the said Doe, then and there had held in his 
hands, therein and thereby, then and there, inflicting a mortal 
wound in and upon the left side of the head of said Ingram, of 
which said mortal wound so inflicted as aforesaid, the said 
Ingram died at about 1 :20 a.m. on October 31, 1944, the United 
States then being in a state of war. 

Involuntary manslaughter. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Con
struction Battalion, while so serving on active duty with said 
battalion, at the Advance Base Receiving Barracks, U. S. Naval 
Base, Port Hueneme, California, having in his possession a loaded 
rifle, and it being his duty to handle said rifle with due caution 
and circumspection, did, on or about April 2, 1945, near the 
rifle 1"ange at said receiving barracks, feloniously neglect and 
fail to handle said rifle with due caution and circumspection in 
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that he, the said Black, did cause said rifle to be discharged, and 
did assault and strike in and upon the head with a bullet fired 
from said rifle by means of said discharge, one Jack M. Oram, 
machinist's mate third class, U. S. Naval Reserve, and did therein 
and thereby, then and there, mortally wound the said Oram, 
as a result of which said mortal wound so inflicted as aforesaid, 
he, the said Oram, at or about 10 :30 p.m. on said date at said 
place, did die, the United States then being in a state of war. 

9B10. Theft; Section 58, NCB. In larceny, there must be a taking and 
carrying away. When actual possession is obtained and the property moved 
the least distance, the taking and carrying away is complete. The taking 
must be fr9m the actual or constructive possession of the owner without 
his consent. Ownership may be in any person who is in peaceable posses
sion of the property. The actual condition of the legal title is immaterial. 
The possession of goods may be in one person, although the goods them
selves be in the actual manual control of another. One retains the con
structive possession of property, although it is actually out of his control 
until someone else takes possession, except in the case of abandoned prop
erty. Acceptance of possession, with the required intent, knowing that a 
mistake is being made, is larceny. 

The felonious intent in larceny is that entertained by a thief; that 
is, a fraudulent intent to deprive the owner permanently of his property 
in the goods or of their value or a part of their value. Unless such a purpose 
exists with the taking and carrying away by trespass there is no larceny. 

Value under a charge of theft should, if possible, always be alleged 
for two reasons, the first being in order that it may appear specifically 
that the property is of some value, for property of no value is not the 
subject of larceny, and secondly, in order that the degree of the offense 
may be determined, as the punishment for the crime of theft varies accord
ing to the value of the property stolen. It is not necessary that the exact 
value of the property stolen be set out, the approximate value thereof 
being sufficient. The law (18 U. S. Code 466) provides that the value of a 
written instrument is the amount of money which in any contingency might 
be collected thereon. 

Sample specification. 

Theft of wallet, fountain pen, and cash. 

In that Roger Carl Haskell, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, 
on or about February 5, 1945, at or near Hut Five in Area "E" 
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of said section base, feloniously take, steal, and carry away from 
the possession of one Manuel N. Ottawa, machinist's mate second 
class, U. S. Naval Reserve, one brown leather wallet of the value 
of about two dollars ($2.00), a fountain pen of the value of about 
five dollars ($5.00), and a sum of about thirty dollars ($30.00) 
in lawful money of the United States, said wallet. fountain pen, 
and money of the amounts, quantities and values aforesaid being 
the property of the said Ottawa, and he, the said Haskell, did then 
and there appropriate the same to his own use, the United States 
then being in a state of war. 

9811. Theft of military property of the United States; Section 88, NCB. 
The elements of theft are set forth in Section 58, Naval Courts and Boards, 
1937. Post exchange funds, ship's service funds, and money appropriated 
for other than military or naval service, as postal funds, do not come 
within the description of military property of the United States. 

Sample specification. 

Theft of gasoline of the United States intended for the naval service. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion. 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, did. on or about June 14, 1945, at said re
ceiving barracks. feloniously take. steal, and carry away from the 
possession of the United States, to wit, from the paint shop at 
said receiving barracks, about fifty gallons of gasoline. of the 
total value of about fifteen dollars ($15.00), the property of the 
United States intended for the naval service thereof, and he, the 
said Black, did, then and there appropriate the same to his own 
use, the United States then being in a state of war. 

9812. Misappropriation of military property of the United States: Section 
90, NCB. Misappropriation is assuming to oneself or assigning to another 
the ownership of the property, where the same is not entrusted to the 
party in a fiduciary capacity and the act is, therefore, not an embezzle
ment. Applying to one's own use is distinguishable in that it is an appro· 
priation not of the ownership of the property but of its use; and, to con
stitute the offense, this misapplication must be for the personal use or 
benefit of the offender. The more general offense of wrongfully and know
ingly disposing of should be favored. Where damage occurs, it should be 
alleged as an aggravation. 
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Sample specifications. 

Applying to his own use a pick-up truck of the United States intended 
for the naval service. 

In that Robert Edward Jcnes, private first class_ U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, did, on or 
about March 5, 1945, wilfully, knowingly, and without proper 
authority apply to his own use a Chevrolet pick-up truck, the 
property of the United States intended for the naval service there· 
of, by driving said pick.up truck from the parking lot in front of 
the Security Office of said marine barracks to the city of Boston, 
Massachusetts, and did damage said pick-up truck to the extent 
of about one hundred eleven dollars ($111.00), the United States 
then being in a state of war. 

Disposing of an autonwtic pistol of the United States intended for the 
naval service. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about March 15, 1945, in the city of 
Oxnard, California, wrongfully, knowingly, and without proper 
authority dispose of one automatic forty-five caliber pistol of the 
value of about thirty.five dollars and seventy-two cents ($35.72), 
property of the United States intended for the naval service there
of, to one Donald E. Frank, a civilian of said city, the United 
States then being in a state of war. 

9B13. Unauthorized use of an automobile of another (joy riding); Section 
109. NCB. This offense is commonly called joy riding, and is short of lar· 
ceny in that the intent permanently to deprive the owner of his property 
is lacking. The word offense is here used in its technical sense. To con· 
stitute such an offense, there must be a violation of a statute, Federal or 
State, of the place where the act was committed, in which latter event 
the specification should be alleged in the words of the statute concerned. 
The court-martial may take judicial notice of the statutory provision of 
\he state within which it sits. The pleading of violations of state and terri
turial statutes is discussed generally in Articles 9Cl and 9Dl of this text. 
If the property is of the United States, the offense should be charged as 
shown in Section 90, Naval Courts and Boards, 1937. Damage to the auto
mobile may be alleged as an aggravation_ 

Section 109, Naval Courts and Boards, 1937, contains a sample charge 
and specification for the offense of unaulhorized use of an automobile of 
another. The use of such a charge as given in this section presupposes a 
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statute making such act a criminal offense in the state, territory, o. district 
where such act takes place, and the specification should be alleged in the 
words of th~ statute concerned. As an illustration, in the State of California 
there are two statutes which can be said to set out the offense of joy riding; 
one is Section 499b of the California PelULl Code and the other is Section 
503 of the California Vehicle Code. The offense set forth in the penal code 
is termed a misdemeanor, whereas the offense set forth in the vehicle 
code is termed a felony. The distinction between the two statutes lies in the 
element of intention. The statute in the penal code does not require the 
intention of temporarily depriving the owner of his possession, and, there
fore, could be proved even though the defendant claimed that he was 
drunk to such a degree that he could not formulate the intention, whereas 
the statute in the vehicle code requires proof of the intention of temporarily 
depriving the owner of his possession. The two California statutes are 
herewith set out verbatim: 

499b. Taking Auto, Motorcycle or Vehicle Temporarily. Any person who shall, 
without the permission of the owner thereof, take any aircraft, automobile, 
bicycle, motorcycle, or other vehicle, lor the purpose of temporarily using or 
operating the same, shall be deemed guilty of a misdemeanor, and upon con
viction thereof, shall be punished by a fine not exceeding two hundred dollars, 
or by imprisonment not exceeding three months, or by both such fine and 
imprisonment. 

503. Theft and Unlawful Driving or Taking of a Vehicle. Any person who 
drives or takes a vehicle not his own, without the consent of the owner thereof 
and in the absence of the owner, and with intent to either permanently or 
temporarily deprive the owner thereof of his title to or possession of such 
vehicle, whether with or without intent to steal the same, or any person who is 
a party or accessory to or an accomplice in any such driving or unauthorized 
taking or stealing is guilty of a felony, and upon conviction thereof shall be 
punished by imprisonment in the State prison for not less than one year nor 
more than five years or in the county jail for not more than one year or by a 
fine of not more than five thousand dollars ($5,000) or by both such fine and 
imprisonment. The consent of the owner of a vehicle to its taking or driving 
shall not in any case be presumed or implied because of such owner's consent 
on a previous occasion to the taking or driving of such vehicle by the same or 
a different person. 

Sample specifications. 

Joy riding in private auto (misdemeanor); Violation of Section 
499b, California PelULl Code; court sitting in California. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, did, on or about August 
25, 1945, at or near the city of Santa Monica, California, take 
an automobile, to wit, a Mercury coupe, from the possession of 
one Richart T. Oldham, a civilian, the owner thereof, without the 
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permISSIOn of the said Oldham, for the purpose of temporarily 
using and operating said automobile, the United States then being 
in a state of war. 

Joy riding in private auto (felony); Violation of Section 503, Cali· 
fornia Vehicle Code; court sitting in California. 
In that William Alvin White, seaman first class, U. S. Navy, 

attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about August 15, 1945, at or near the 
city of Ventura, California, take and drive a vehicle not his own, 
to wit, a Chevrolet sedan, owned by and in the possession of one 
John 1. Jones, a civilian, without the consent of the said Jones and 
in his absence, and with the intent of temporarily depriving the 
said Jones of his possession of said vehicle, the United States then 
being in a state of war. 

9814. Robbery; Section 123, NCB. Section 463, Title 18 of the U. S. Code 
reads: "Whoever, by force and violence, or by putting in fear, shall 
feloniously take from the person or presence of another anything of value, 
shall be imprisoned not more than fifteen years." 

Robbery is the taking, with intent to steal, of the personal property of 
another, from his person or in his presence, against his will, by violence 
or intimidation. The taking, although wrongful and violent, does not amount 
to robbery if it was in good faith under a claim of right to the specific 
thing taken, but the claim of right must not be a mere pretext covering an 
intent to steal. 

Sample specifications. 

Robbery of a civilian by means of deadly weapons. 
In that James Paul Brown, seaman second class, U. S. Navy, 

attached to the U. S. Naval Section Base, Bar Harbor, Maine. 
while so serving at said section base, did, on or about July 15, 
1945, in the city of Portland, Maine, being armed with certain 
deadly weapons, to wit, a pistol and a blackjack, feloniously make 
an assault upon one Donald E. Ford, a civilian, living in said city 
and State, and did, then and there, by means of and use of said 
pistol and said blackjack, feloniously put the said Ford in bodily 
fear and danger of his life, and did, then and there, by so putting 
the said Ford in fear, feloniously rob, take, steal, and carry away 
from the person and against the will of the said Ford the sum of 
about one hundred fifty dollars ($150.00) in lawful money of the 
United States, the property of the said Ford, and did then and 
there appropriate the same to his own use, the United States then 
being in a state of war. 
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Robbery of a civilian by violence. 

In that John Albert Doe, corporal, U. S. Marine Corps Reserve, 
attached to the U. S. Marine Barracks, Navy Yard, Boston, Massa· 
chusetts, while so serving on active duty at said marine barracks, 
did, on or about June 30, 1945, in the city of Northampton, Massa
chusetts, with force and violence, feloniously make an assault 
upon one James K. Lord, and did then and there against th.e will 
of and by violence to the person of the said Lord, feloniously rob, 
take, steal, and carry away from the person of the said Lord the 
sum of about twelve dollars ($12.00) in lawful money of the 
United States, the property of the said Lord, and did then and 
there appropriate the same to his own use, the United States then 
being in a state of war. 

9B15. Burglary or housebreaking: Section 96, NCB. Burglary at common 
law is the breaking and entering, in the night, of another's dwelling house, 
with intent to commit a felony therein. Fi;ve elements are essential to this 
offense: (I) The house must be the dwelling house of another, i.e., a house 
in the status of being occupied at the time of breaking and entering (dwell
ing house includes outhouses within the common inclosure); (2) breaking, 
actual or constructive, of some part of the house itself (the requirements 
of constructive breaking are met if entry is effected by trick, fraud, false 
pretenses, intimidation, or conspiracy with a servant or other inmate who 
opens the door); (3) an entry, but the entry of any part of the body is 
sufficient; (4) a breaking and entering at night, but not necessarily on the 
same night; and (5) an intent to commit a felony at the time of breaking 
and entering; but the felony need not be consummated or even attempted. 

Both burglary and the intended felony should be charged. Thus, where 
a person breaks into a house at night with intent to commit rape, both 
burglary and rape, or scandalous conduct tending to the destruction of 
good morals (for the attempted rape) should be charged. If all the ele
ments of burglary are present except that the act is not donI' in the night
time, or that the building is not a dwelling house, the offense is house· 
breaking. 

Sample specifications. 

Burglary. 

In that Roger Carl Haskell, ~eaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, Bar Harbor, 
Maine, while so serving on active duty at said section base, did, on 
or about April 13, 1945, in the city of Augusta, Maine, in the 
nighttime, feloniously and burglariously break and enter the 
dwelling house of one Donald E. Ford, with intent feloniously, to 
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take, steal, and carry away goods and chattels therein, the United 
States then being in a state of war. 

Housebreaking. 

In that John Amos Smith, seaman second class, U. S. Naval
•

Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, did, on or about May 
28, 1945, in the city of Anaheim, California, feloniously and un
lawfully break and enter the store of the Valley Lumber Company, 
located at number 456 Second Street, in said city, with intent 
feloniously to take, steal, and carry away goods and chattels there· 
in, the United States then being in a state of war. 

9B16. Indecent exposure; Section 59, NCB. Offenses of this nature are 
properly preferred under the charge scandalous 'conduct tending to the 
destruction of good morals. Such offenses are so diverse that it is imprac
tical to set forth the elements of each. 

Sample specification. 

Exposure of private parts. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty.seventh U. S. Naval Con· 
struction Battalion, while so serving on active duty with said 
battalion, at the Advance Base Receiving Barracks, U. S. Naval 
Base, Port Hueneme, California, did, on or about May 5, 1943, in 
a public place, to wit, the City Park, in the city of Oxnard, Cali
fornia, wilfully and knowingly expose himself in an indecent 
manner before a female civilian, name to the relator unknown, 
by exposing his private parts and urinating upon the pavement at 
the place aforesaid, in the presence' of said female, the United 
States then being in a state of war. 

I 

9B17. Polygamy. unlawful cohabitation, adultery, and fornication; Section 
127, NCB. Section 513, Title 18, of the U. S. Code reads: 

Every person who has a husband or wife living, who marries another, whether 
married or single, and any man who simultaneously, or on the same day, 
marries more than one woman, is guilty of polygamy, and shall be fined not 
more than $500 and imprisoned not more than five years. This section shall 
not extend to any person by reason of any former marriage whose husband or 
wife by such marriage shall have been absent for five successive years, and is 
not known to such person to be living, and is believed by such person to be 
dead, nor to any person by reason of any former marriage which shall have 
been dissolved by a valid decree of a competent court, nor to any person of any 
former marriage which shall have been pronounced void by a valid decree of 
a competent court, on the ground of nullity of the marriage contract. 
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Section 514 of the Code reads: 
If any male person cohabits with more than one woman, he shall be fined not 
more than $300, or imprisoned not more than six months, or both. 

Section 516 of the Code reads: 
Who ever shall commit adultery shall be imprisoned not more than three years; 
and when the act is committed between a married woman and man who is 
unmarried, both parties to such act shall be deemed guilty of adultery; and 
when such act is committed between a married man and a woman who is 
unmarried, the man shall be deemed guilty of adultery. 

Section 518 of the Code reads: 
If any unmarried man or woman commits fornication, each shall be fined not 
more than $100, or imprisoned not more than six months. 

The weight of authority is to the effect that the crime of unlawful 
cohabitation as defined, in the statute, is made out without proof of sexual 
intercourse, and that proof of nonintercourse is not a defense. A man 
cohabits with more than one woman when, by his language or cO!lduct, or 
both, he holds out to the world two or more women as his wives, and when 
he lives in the same house with them and eats at the table of each a portioh 
of the time, although he may not occupy the same bed, sleep in the same 
room, or actually have sexual intercourse with either of them. 

Adultery comprises voluntary sexual intercourse. 
Fornication is unlawful carnal knowledge by an unmarried person of 

another. 

Sample specifications. 

Polygamy. 

In that William Alvin White, seaman first class, U. S. Navy, 
attached to the U.S.S. Delaware, while so serving on board the 
U.S.S. Delaware, having theretofore married and had for his wife 
one Sarah Tile, did, on or' about February 15, 1945, in the city 
of San Pedro, California, under the name of Donald E. Frank, 
while he was so married, unlawfully and feloniously marry and 
take to wife one Nora Roe, said Sarah Tile being then alive, as he, 
the said White, then and there, well knew, the United States then 
being in a state of war. 

Unlawful cohabitation. 

In that James Paul Brown, seaman second class, U. S. Navy, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, 
while 'so serving at said section base, did, during the period of 
about seven months beginning on or about July 15, 1945, in the 
city of Bar Harbor, Maine, unlawfully cohabit and live with more 
than one woman, to wit, one Wilma Vost and one Una Roe, the 
United States then being in a state of war. 
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Adultery by unmarried man. 

In that George Hubert Black, carpenter's mate first class, U. S. 
Naval Reserve, attached to the Sixty-seventh U. S. Naval Construc
tion Battalion, while so serving on active duty with said battalion, 
at the Advance Base Receiving Barracks, U. S. Naval Base, Port 
Hueneme, California, did, on or about August 7, 1945, near the 
town of Santa Paula, California, commit adultery by having vol
untary sexual intercourse with one Olive P. Que, the lawful wife 
of Samuel R. Que, the United States then being in a state of war. 

Adultery by married man. 

In that Robert Edward Jones, private first class, U. S. Marine 
Corps, attached to the U. S. Marine Barracks, Navy Yard, Boston, 
Massachusetts, while so serving at said marine barracks, being 
then a married man, did, on or about August 7, 1944, near the 
town of East Hampton, Massachusetts, commit adultery by having 
voluntary' sexual intercourse with a woman not his wife, to wit, 
one Ola P. Que, the United States then being in a state of war. 

Fornication. 

In that ~ohn Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, being then an unmarried 
man, did, on or about August 7, 1944, near the town of Wilming
ton, California, commit fornication by having carnal knowledge 
of a woman, by name to the relator unknown, the United States 
then being in a state of war. 

C. OFFENSES WHICH ARE VIOLATIONS OF STATE STATUTES 

9Cl. Pleading of violations of state statutes. In alleging an offense predi
cated upon the violation of a statute of a state within the territorial limits 
of which the court is sitting, the words used in the statute should be used 
to describe the offense. It is not necessary to quote the statute, but the 
language used should make it apparent upon comparison of the specifica
tion with the statute that the statutory offense has been alleged. Although 
it is unnecessary to allege that the offense was committed in breach of the 
statute or to cite the statute in any way, it is helpful to the reviewing 
authority if a certified copy of the statute is attached to the record of the 

case. 
On the other hand, a specification predicated upon a violation of a 

municipal ordinance or a statute of a state outside the territorial limits of 
which the court is sitting, like a local or station order, cannot support an 
offense unless the pertinent part of the statute or ordinance is quoted 
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verbatim. Also, it must be alleged that the offense was committed in breach 
of such municipal ordinance or statute. 

Punishment. Hard and fast r~les relative to punishment are not pre
scribed by naval laws but when the accused is tried and found guilty of a 
violation of a state statute the punishment prescribed by the statute should 
be indicative of the relative seriousness of the offense alleged. The criminal 
laws of a particular state apply only within the territoria1 limits of such 
state. 

Judicial notice. When a court-martial sits within the jurisdiction of a 
particular state, the court is bound to take judicial notice of the laws of 
that state. and the court need only be shown a trustworthy copy of the 
statute allegedly violated in order that it may compare the language of 
the statute with that of the specification. When a court-martial sits outside 
the territorial limits of a particular state to try an offense which has been 
committed within the territorial limits of such state, the state law is treated 
as foreign law and must be set out verbatim in the specification in the same 
manner as municipal ordinances, and proved like any other fact. Irrespective 
of where the court-martial may be sitting, an offense predicated upon a 
violation of a statute of a state other than the one in which the court is 
sitting must be alleged and proved to have been committed within the 
criminal jurisdiction of the state whose statute has been violated and upon 
which the specification is predicated. The following examples indicate 
when the court should and when it should not take judicial notice of statutes: 

1.	 	X commits a crime in California in violation of a California 
statute and is then transferred to Connecticut where a summary 
court is convened to try him. In this case, the statute must be set 
out in the specification and proved by introducing in evidence a 
certified copy thereof. The court sitting in Connecticut does not take 
judicial notice of the California statute inasmuch as it is sitting in 
another state and is therefore outside the territorial jurisdiction of 
California. 

2.	 X commits a crime 	in violation of a California statute and is tried 
in California. In this case, the offense is pleaded in the words of 
the statute and the court takes judicial notice of the California 
statute. 

3.	 	 X commits 	a crime in Arizona which if committed in California 
would be a violation of a California statute. In this case, the Cali
fornia statute is not involved because the crime was committed out· 
side the territorial jurisdiction of the State of California and irre
spective of where the case is tried, whether New York, Arizona, or 
California or elsewhere, the statute is not applicable. 
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Double jeopardy. A person in the naval service convicted or acquitted 
in a state court may subsequently be put on trial for the same offense before 
a naval court-martial. The same is not true where the person has been 
tried in a territorial or Federal court. A person in the naval service con
victed in a territorial or Federal court for an offense against the United 
States may not subsequently be put on trial for the same offense before a 
naval court-martial. The Federal and naval laws and courts are creations 
emanating from the same sovereignty-the Federal Government-and the 
same criminal act constitutes but one-offense, an offense against the United 
States. Conviction or acquittal in the Federal court, therefore, is a bar to 
trial by naval court-martial for the same· offense on the ground of former 
jeopardy. 

9C2. Violation of a statute of a state within the territorial limits of which 
the court is sitting. For the purpose of illustrating the manner of pleading 
a violation of a statute of a state within the territorial limits of which the 
court is sitting, the following sample specification, pleading a violation of 
Section 502 of the California Vehicle Code, is set forth. Although the 
statute is not quoted and there is no allegation that the offense was com
mitted in breach of a statute, by comparing the language of the specification 
with the statute it would be apparent that the statutory offense has been 
alleged. 

It is noted that the pleading of the statutory offense of joy riding 
has heretofore been discussed in Article 9B13 of this text, 

Sample specification. 

Drunk driving in violation of California statute; court sitting Ln 

California. 

In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, did, on or about July 5, 
1943, while under the influence of intoxicating liquor, wilfully, 
wrongfully, and unlawfully drive and operate an automobile, to 
wit, a 1936 Plymouth sedan, over a public highway, to wit, High
way Number One Hundred One, in the city of Bakersfield, Cali
fornia, the United States then being in a state of war. 

9C3. Violation of a statute of a state outside the territorial limits of which 
the court is sitting. In the event the court is sitting outside the territorial 
limits of the state, the statute of which has been violated, the specification 
must quote the pertinent part of the statute and it must be alleged that the 
offense was committed within the criminal jurisdiction of such state. For 
the purpose of illustrating this type of pleading, the following sample 
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specification, pleading a violation of Section 435.31, State of Nevada 
Compiled Laws, is set forth. 

Sample specification. 

Joy riding in violation of Nevada statute; COllJrt sitting in California. 

In that John Amos Smith, seaman second class, U. S. Naval 
- Reserve, attached to the U.S.S. Delaware, while so serving on 

active duty on board the U.S.S. Delaware, did, on or about April 
21, 1943, at or near the city of Las Vegas, Nevada, in violation 
of Section Four Hundred Thirty-five and Thirty.one Hundredths 
of State of Nevada Compiled Laws, Supplement, 1931-1941, pro
viding in tenor as follows: 

"Any person who shall drive a vehicle, not his own, without 
the consent of the owner thereof; and with intent temporarily to 
deprive said owner of his possession of such vehicle, without 
intent to steal the same, shall be guilty of a misdemeanor. The 
consent of the owner of a vehicle to its taking or driving shall not 
in any case be presumed or implied because of such owner's con· 
sent on a previous occasion to the taking or driving of such 
vehicle by the same or a different person. Any person who assists 
in, or is a party to or an accomplice in any such unauthorized 
taking or driving shall also be guilty of a misdemeanor", 
drive a vehicle not his own, to wit, a Ford pick.up automobile, 
year and model 1942, owned by and in the possession of one 
Charles A. Hamilton, a civilian, without the consent of the said 
Hamilton, and with intent temporarily to deprive the said Hamil· 
ton of his possession of said automobile, the United States then 
being in a state of war. 

O. OFFENSES WHICH ARE VIOLATIONS OF TERRITORIAL STATUTES 

901. Pleading of violations of territorial statutes. In alleging an offense 
predicated upon the violation of a territorial statute, the words used in the 
statute should be used to describe the offense. If the court is sitting within 
the territory it is not necessary to quote the statute, but the language used 
should make it apparent, upon comparison of the specification with the 
statute, that the statutory offense has been alleged. Although it is not 
necessary to state that the offense was committed in breach of such statute, 
nor to cite it in any way, it is helpful to the reviewing authority if a certi
fed copy of the statute is attached to the record of the case. 

On the other hand, a specification predicated upon a violation of an 
ordinance of a municipality within the territory, or of a territory \vithin 
which the court is not sitting, like a command or station order, cannot 
support an offense unless the pertinent part of the ordinance or statute is 
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quoted verbatim and it must be alleged that the offense was committed in 
breach of the ordinance or statute. 

Care in pleading. Inasmuch as some of the offenses created by terri
torial statutes are differently defined than the same offenses were defined 
at common law, it is essential that care be taken to include in the specifica
tion all of the elements which go to make up the statutory offense. Con
versely, it will be noted that some of the elements of proof, necessary to 
establish a crime or offense at common law, are not included in the statu
tory definitions. 

Punishment. Under territorial law, the maximum punishment pre
scribed for a particular offense is determinative of the gravity thereof. 
Hard and fast rules, relating to punishments, are not prescribed by naval 
law, but when an accused is tried and found guilty of a violation of a terri
torial statute, the punishment prescribed by the statute should be indicative 
'of the relative seriousness of the offense alleged. 

902. Territory of Hawaii. Since there are numerous naval activities in the 
Territory of Hawaii, that Territory will be used to illustrate the concepts 
and principles involved in the pleading of territorial offenses. 

Nature of Hawaiian offenses. With the exception of certain offenses 
created by municipal ordinances (such as the Revised Ordinances of the 
City and County of Honolulu), the criminal law for the Territory is con
tained in the Revised Laws of Hawaii, 1935, as amended. TIle amendments 
are contained in biennial- session laws of the Hawaii Legislature (1935, 
1937, 1939, 1941, 1943). Inasmuch as there are no common law crimes 
recognized in the Territory of Hawaii, all criminal offenses against the 
Territory are based upon statute and it is necessary that a specification 
therefor be predicated upon a violation of a particular criminal statute. 
Such offenses become violations of naval law, under Article 22 of the 
Articles for the Government of the Navy. 

Judicial notice. The criminal laws of the Territory of Hawaii do not 
extend to all of the island5 included within the Fourteenth Naval District. 
They extend only to the Hawaiian Islands proper and to Palmyra. When 
a court-martial sits within the criminal jurisdiction of Hawaii, the court 
is bound to take judicial notice of the Revised Laws of Hawaii, 1935, as 
amended by subsequent Session Laws. The court should be shown a trust· 
worthy copy of the statute allegedly violated, in order that it may compare 
the language of the statute with that of the specification. The record of 
proceedings should show that the court took judicial notice of the statute, 
and although a copy of the statute is not introduced as evidence, it is 
helpful to the reviewing authority if a certified copy thereof is attached 
to the record. 

When a court-martial sits outside the three-mile limit of those islands 
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under the cr:minal jurisdiction of the Territory of Hawaii, to try an offense 
which has been committed within territorial jurisdiction, the territorial 
laws are treated as foreign laws, must be set out verbatim in the specifica
tion in the same manner as municipal ordinances, and proved like any 
other fact. Johnston, Midway, Wake, Kure, and Sands Islands, and King
man Reef are within the Fourteenth Naval District (Navy Regulations, 
Article 1480(2)), but outside the Territory of Hawaii, so that offenses 
committed at these places cannot be offenses against territorial laws. Irre
spective of where the court-martial may be sitting, an offense predicated 
upon territorial statute must be alleged and proved to have been committed 
at a place within the criminal jurisdiction of the Territory of Hawaii. The 
following examples indicate when the court should and when it should not 
take judicial notice of the statutes of the Territory of Hawaii. 

1.	 	X commits a crime in violation of a territorial statute in Honolulu 
and is then transferred to Midway, where a summary court is 
convened to try him. In this case, the statute must be set out in the 
specification and proved by introducing in evidence a certified 
copy thereof. The court does not take judicial notice of the terri· 
torial statute when it sits at a place such as Midway, which is 
outside the jurisdiction of the territory. 

2.	 X commits a crime 	in violatioh of a territorial statute in Honolulu 
and is tried at Pearl Harbor. In this case, the court takes judicial 
notice of the territorial statute in question. 

3.	 X 	 commits 	 a crime on Midway Island, which if committed in 
Honolulu would be a violation of a territorial statute. In this case, 
the territorial statute is not involved because the crime was com· 
mitted outside the jurisdiction of the territory, and, irrespective of 
where X is tried, whether at Midway or in Honolulu or Pearl 
Harbor, the statute is not applicable. 

Double jeopardy. Naval personnel are usually not tried by civil courts 
in the city of Honolulu, for the commission of offenses ashore, other than 
traffic violations. If arrested by civil police, the accused is ordinarily turned 
over to the shore patrol for disposition. This procedure is made possible 
by a tacit agreement with and the close cooperation of the civil authorities. 
There have been some cases, however, where naval personnel have been 
tried by civil courts and convicted or acquitted of the offenses charged. 
The question then arises whether naval personnel so tried, convicted, or 
acquitted by civil courts may subsequently be tried by a naval court-martial 
for the same offense. A person in the naval service, convicted or acquitted 
in a state court, may subsequently be put on trial for the same offense 
before a naval court-martial. This rule does not apply where the accused 
has been tried in a territorial court. A person in the naval service, convicted 
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or acquitted in a Federal court for an offense against the United States, 
may not subsequently be put on trial for the same oITense before a naval 
court-martial. The Federal and naval laws and courts are creations emanat· 
ing from the same sovereignty, the Federal Government, and the same 
criminal act constitutes but one offense, an offense against the United 
States. A conviction or acquittal in the Federal Court, therefore, is a bar 
to trial by naval court-martial for the same offense, on the ground of 
former jeopardy (Naval Courts and Boards, 1937, Section 338). The courts 
of the Territory of Hawaii have been held to be Federal courts within the 
meaning of the constitutional prohibition against double jeopardy (U. S. 
vs. Perez, 3 U.S.D.C. Haw. 295, (1908)). A person having been placed 
on trial and acquitted or convicted in a territorial court, may not subse· 
quently be placed on trial for the same offense by a naval court-martial for 
the reason that such second trial constitutes double jeopardy. 

Sample specifications predicated upon the criminal laws of the Terri. 
ritory of Hawaii. 

Trespassing in violation of Hawaiian statute; court sitting within 
Territory of Hawaii. 
In that John Amos Smith, seaman second class, U. S. Naval 

Reserve, attached to the U.S.S. Delaware, while so serving on 
active duty on board the U.S.S. Delaware, did, on or about Novem· 
ber l~, 1942, in the city of Honolulu, Territory of Hawaii, with· 
out right, wilfully, knowingly, and unlawfully enter upon the 
yard surrounding the dwelling of one George Jones, a civilian, 
located at 1213 Cherry Lane in said city, after having been for· 
bidden to do so by the said Jones, who was the person then and 
there ip lawful control thereof, the United States then being in a 
state of war. 

Trespassing in violation of Hawaiian statute; court sitting outside 
Territory of Hawaii. 
In that William Alvin White, seaman first class, U. S. Navy, 

attached to the U.S5. Delaware, while so serving on board the 
U.S.S. Delaware, did, on or about August 10, 1944, within the city 
and county of Honolulu, Territory of Hawaii, in violation of sec· 
tion sixty-three hundred of the Revised Laws of Hawaii, 1943, 
providing in tenor as follows: 

"Whoever, without right, enters or remains in or upon the 
dwelling house, buildings or improved or cultivated lands of an· 
other or the land of another about or near any buildings used for 
dwelling purposes, after having been forbidden to do so by the 
person who has lawful control of such premises, either directly 
or by notice posted thereon, and any person who wilfully tears 
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down or defaces any such notice, shall be guilty of a misdemeanor 
and upon conviction shall be punished by fine of not more than 
two hundred fifty dollars or by imprisonment of not more than 
three months, or by both fine and imprisonment", 
without right, wilfully, knowingly, and unlawfully enter upon 
the yard surrounding the dwelling of one George Jones, a civilian, 
located at 1213 Cherry Lane in said city, after having been for
bidden to do so by the said Jones, who was the person then and 
there in lawful control thereof, the United States then being in 
a state of war. 

903. Form for the record. That part of a summary court-martial or a 
general court-martial record setting forth the specifications, or charges 
and specifications, is separate and documentary in character, whereas a 
deck-court record includes the specifications as an integral part of the 
deck-court card. The figures which follow illustrate the styling prescribed 
by Naval Courts and Boards, 1937, for presentation of specifications, or 
charges and specifications, in the records of the various courts. 

Deck-court specifications. Since the entire record of a deck-court trial, 
except for the testimony of witnesses and the statement of the accused, 
is contained on the deck-court card (N.J:A. Form 166 X), the specifications 
are not presented as a separate document. The signature of the convening 
authority on, the face of the deck-court card serves to authenticate the 
precept convening the court and the order for trial, as well as to approve 
the specifications. 

The specification is typewritten on the deck-court card, as illustrated 
in Figure 9-1. If additional space is necessary for the typing of the speci
fication or specifications, a separate piece of thin bond paper, uniform 
in size with the deck-court card, as shown in Figure 9-2, is used. This 
piece of paper is then attached, by pasting, to the deck-court card near the 
specification area. Figure 9-3 illustrates an additional specification pre
pared for attachment to the card. 

Summary court-martial specifications. The specification document for 
a summary court-martial contains: (1) a heading which designates the 
nature of the document and the name, rate and branch of service of the 
accused, (2) the specification or specifications, (3) the date' of approval 
by the convening authority, (4) the order for trial, and (5) the signature, 
rank and title of the convening authority. This document is marked with 
the letter B in the lower right-hand corner when it consists of only one 
page. In the event that it consists of more than one page, each page, be
ginning with the first, is marked B1, B2, etc. 

The form for a single specification document is shown in Figure 9-4. 
Figure 9-5 illustrates the form where the document contains two speci-
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fications. The difference in these documents lies in the headings and the 
specification numbering. In the former, the words specification of an offense 
are used in the heading and the specification is not numbered, whereas in 
the latter the words specifications of offenses are used in the heading and 
the specifications are chronologically numbered by arabic numerals. The 
form for a page containing an additional specification, that is, one which 
is preferred subsequent to the approval of the original or originals, is 
indicated in Figure 9-6. A specification in joinder, that is, a specification 
of an offense against two or more persons, is illustrated in Figure 9-7. 

General court-martial charges and specifications. The document setting 
forth the charges and specifications for trial by a general court·martial is 
drawn in the style of a letter and is addressed specifically to the judge 
advocate qf the general court-martial which is ordered to try the accused. 
The order includes instructions to the judge advocate to notify the presi
dent, inform the accused of the date set for his trial and summon all 
witnesses, both for the prosecution and the defense. The charges and 
specifications upon which the accused is to be tried are contained in the 
body of the letter and the signature of the convening authority to the letter 
constitutes his approval of the charges and specifications as well as his 
authentication of thtl orders contained therein. As in a summary court
martial, this document is marked B in the lower right-hand corner where 
it c.onsists of only one page, and in the event that it consists of more than 
one page, each page, beginning with the first, is marked Bl, B2, etc. 

Where but a single charge and specification is preferred, as shown in 
Figure 9-8, neither the charge nor specification is numbered. Where more 
than one specification is preferred under a single charge, as in Figure 9-9, 
the specifications are chronologically numbered but the charge is not. If 
more than one charge is preferred, each charge is chronologically num
bered. The form for an additional charge and specification is illustrated in 
Figure 9-10. A charge and specification in joinder (alleging a single 
offense against two or more persons) is shown in Figure 9-11. 
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u. s. .~! ••QEl~ARL••_ ...__••••••••••••••• 

RECORD OF DECIC COURT No. ]":"!t~ .....__.•........•• 
(New series each calendar year) 

§!!1.iJ.~~.A9!,.ILM1lQL_.._ .....• ~!?~._. ., U. S•.Ii•.._ 
(Name olllCCUSed, surname first) (Rate or rank) 

1:J~.I!~~!1_l!l!t~Q§.l!..Q~__~~.Lql!!!_~_. ., U. S• •t:!~.•_ 
is hereby orJeruI as Dec~ Court* to trg tk abooe-namul man for 1M 

following offense(i): SPECIFICATION: 
__._In that A91lJ}.~.!1lQL~H.h •.Ji~{l!I!i!IL§'~~91lq.f.l{!§~. 

u.s. Navy,
 
 
dtac1luIto -the U.S.S. Delaware.
 
 

~wT.ile so suolng <In board the U. s.S. Delaware, 
was, on or about June 19. 19~5, in the city of 
Portsmouth. Virginia, under the influence of 
.1 ntox i cat ing 1rquor, and thereby Incapac i tated 
for the proper perfonmance of duty, the United 
States then being in a state of war• 

•~~.§••e.....AL1.~n •.:H~_._ ..._..!.__••.........._., U. S. ..H.._..• 
will act as recorJu. ApprooeJ: • J.Jioe...2CL•••••••• 194.5 
• • ~!i.Qt .... _. U. S. 11_._._. . ComJg. 

I commll. /rial hy D«~ Courl a. 0600" 
•• • ••__• ••_. •••• ._. • U. S. •• ••_ 

Dol'.f hlrllr ._.__•• __••_•• ._•••_•••••••__•••__••• • ••••••-. 

Dal, .f pr"cnl mli,ImUll _••••_................. Ext. .---.-••---•••-----

Pay: Pr"Ull ,aUng. 1__•• __•__ ••__•__••_••••_ N.I. R. •••• 1-.--•• ---••••• 

R«orJ oj preQ/ow C011QidJoru: 

.See sec. 692(3), vsr. I, NCB. 1937, if co=anding officer is deck 
court ollicer. In such case strike out the words "is hereby ordered as 
Deck Court to try" and substitute lor them theso words, "Trial 01." 

Send direct to the office 01 the Judge Advocate Oenerallor additional 
copies of this form. For the sake of uniformity none should be printed 
on board ship. .

Fill in this form on a typewriter equipped with elite type. !l one IS 
available. 
N. J. A. 166 X 16-10497'3 

Figure 9-1. Deck court; one specification. 
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I 
 

RECORD OF DECK COURT No. .J~::'~~ . . _ 
('Tew !lades each ca1el::Idar year) 

~l!.!'..._~_~~!' __~~~ ~ __• _ __~~£.~ U. S. _~ _ 
(NameoCa.ccusod. surname first) (h,to Dr rank) 

!-J}~~!~~~.!1_L~P_~~PJl ~9fl_~§.I ___g~ __ • U. s. _~-" 

II herthy orJerc4 4$ Duk Cowt* [0 try tAt ~narne.' man for tlte 
SPECIFICATtON 2: In that John Amos smith,foIlow'",ojf,,,,«,j, SPECIFICATION: 1: 
seaman second class, U. S. "avy, attachedIn that _ '_Q~[l_-'~!!l9_~_~!!tttD~ __~~_<31Ug.it_~g:!=_QQfLc;.1A.:?~ .. _ 

U. S. ~~vY. to the U.S.S. Delaware, while so serving on 

cllllcJltJlD ~he U.S.S. Delaware. having board the U.S.S. Delaware. having been 'reg
ularly detailed to stana the watch. from 8:00 

~Mlt$Ds.:rci", on board the U.S.S. Delaware. p.m. to 12:0'0 midnight on June 20, 19115, in 
been granted leave of absence from his station the engine-roan of said ship, and well kno...." 
and duty on board said ship, to wh ich he had been ing that he had been so detailed, did, on 
regularly assignea. said leave toexoi re on 
 said date. on board said ship. without pro~ 
November 22. 1945, did fai1 to return to his 
 er authority, neglect and fail to stand the 
station and duty as aforesaid upon the expiration aforesaid watCh as it was his duty to d". 

ot said leave, and did remain absent frem the U. 
 the United States then being in a state 0\ 
5. naval service, wi thout leave from proper au
 war. 

thority. for a period of a.t\'1ut two days, at the 
 

exp I rat Ion of wh i ch he was de livered on board 
 

the aforesaid ship, the United States then being 
 
In -! state of war 


>!aIIIltS__~~_ALleJJ. __.J'tL •__••• • •._••• u. S. !!.~ __. 
&Dill act Qj rW>TJ~r. ApprooeJ: ---~.Q."le@.eL25 ..__.19/.ft 
- ._. __ ._•• ••• __Cap_l••• _•. U. S. JI. . o,">d,. 

/ "".u,,1 to bl./.It- D«t c...,,, a ./vte: 

••-----••. -••-- •• •__• •••• U. S. ••••_ 

NOTE: If additional space is requirea
Dd.1I/ JI,flt ._•• ••••••• •••• •••__ ._._•••••_•••__• __
 in order to complete the specifIcation
D.I..II/(KGCfflCll1himur/. __• ••••• _._•••••• EzI._. ••_._•.• _
 or specifications, a slip of thin bond 
'. ProC1fll.~n'.I ••• _•••• .•• __ N.l. It _••. 1 ._••••• _••.
 paper, similar to that shown above ana 
R"""I oJ ~,«/IIW nMidioru.:
 uniform in size with the deck court 

card, may be attached to the card near 
the specification area by pasting. 

-See see. 6G'2(3), Val. 1. NCB. 1m, II OOmnlllllding officer 18 dllCt 
CIOutt officer. In such case atriko out the words "Js hereh~ ordered as 

D~~~toto~~:m~~~S~~~~~~:t~~o::ed~~or ~d~f!~nal 
copies ot tbls torm. For Ule sake ot uniformity none should be print«!
on board ship. 

FUI in thL!l torm. on • typewriter equipped wlt4 dIU type, 11 one " 
available. 
N. J • .&...166 X le-1Of,"-8 

Figure 9-2. Deck court; more than one specification with attachment slip. 
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u. S. .5-!lEUIIW!L._. •__.•..••.•._ 

RECORD OF DECK COURT No. .B.~IlS....-_ •• _ 
(New series each C8lendu year) 

'§mi th, J.~_l':!'~..__. ~_ u. S. .11.... 
(Name of aocused. surname flJost) (Rate or rank) 

~i~.llt~Il_'IOL~o=b..R.•.J.Qoes......_ ........ U. S. Jt....
 
 
II Audy ordad a.J Dect Court* to tTy tA, ~namd man few tAc
 
 
/.Uowl., .1,,,,,(* SPECIFICATION:
 
 
In 111.1 .JoM./<DQs..sxu.lJl••.seaman•.secOlld.J:1ass.......
 
 
u. S. Navy,
 
 
tdJacAeJto the U.S.S. Delaware, having,
 
 

.u,lOlJilelOsetC{nion board the u.S.S. Delaware. been 
granted leave of absence from hi 5 stat Ion and duty 
on board said ship, to which he had been regularly 
assigned, said leave to expire on June 15. 191j.5, 
did fail to return to his station and duty as 

aforesaid upon the expi ration of said leave. and 
did remain absent from the U. S. naval service, 
without leave from proper authority. for a period 
of about three days, at the expi ration of which 
he surrendered himsel t on board the aforesaid 
ship, the United States then being in a state of 
war .. 
-!..~~~_~_~_!J.l~!'J __':!£ ....._... U. S. JL-L__ 
IelU ad 4J reamla. ApprooeJ: ~.l!lJ~t.2Q .194A 

.....................__.......>AP!... u. S. .JI...••••.• c.m~t.
 
 

l~tnI.,.II,.,a,.D«.4:CocrrlaG6ok:' 

___ ._U.s, 

lHlcqf.lrlJl _. ••••__• • ._ 

D.J.c. prpcrl.uUlmull. __._. • E:d. _ 

Pav: p,pml rCblI. , •• ._. N.I. R. -_.1----------.-..4. 

R_rJffI/IICfIOfUCfllWiaill,.; 

"See sec. 692(3), "liar. 1, NCB. 1937, if commanding omcor Is deck 
murt officer. In,.;lch case strlk:e out the word! "1! hereby ordl'rtld as 

D~~j;ctc:oto~~~~:o~s~~~~~~~~o~~O~~~~r~d~~i~nal 
ooples of thl! form. For the sake or uniformIty none should be printed 
on board ship.

Fill In this form on a typewriter equipped wJth diu typo, U one 14 
avaUahle. 
N. J. Ao 166 X lG-10U7~ 

specification of an additional offense pre
ferred against John AmOs smith, seaman second 
class, U. 5 .. Navy" intell igence of which did 
not reach the convening authority until this 
day. 

Specification: In that John AmOs 9nlth. 
seaman second class" U.. 5.. Navy, attached to 
the U.. 5 .. S.. Delaware, while so serving on board 
the U.. 5.5. Delaware. did" on or about June 20" 
19l1.5. knowingly, wilfully, without proper au
thority, and not tor authorized medical pur
poses, use alcohol ic 1 iquor" to wit" gjn" as 
a bev.erage on board said ship. the United StateS
then beilJ9 in a state ot war.. 

Approved June 21, 19'5. To be tried before 
Li eutenant Joseph R.. Jones, U. S.. Navy, as 
Deck Court, at .the same time the accused is 
tried on the specification approved June 20'" 

19'5. 

_________'Capt., USN. Comdg. 

Figure 9-3. Deck courtj one specification with attachment slip for additional .pecification. 
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Specification of an offense preferred against James Paul Smith, seaman first class, 
United States Navy. 

SPECIFICATION: In that James Paul Smith, seaman first class, U. S. Navy, 
attached to the U. S. Naval Repair Base, San Diego, California, having, while so 
serving at said repair base, been granted leave of absence from his station and duty 
at said repair base, to which he had been regularly assigned, said leave to expire on 
June 6, 1944, did fail to return to his station and duty as aforesaid upon the expiration 
of said leave, and did remain absent from the U. S. naval service, without leave from 
proper authority, for a period of about ten days, at the expiration of which he was 
apprehended by United States naval authority at San Diego, California, the United 
States then being in a state of war. 

Approved June 18, 1944. 

To be tried before the summary court-martial of which Lieutenant James W. 
Harris, U. S. Navy, is senior member. 

CLARENCE A. Donas, 
Captain, U. S. Navy, 

Commanding, U. S. Naval Repair Base, 
San Diego, California 

B 

Figure 9-4. Summary court-martial; one specification. 
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...
 
 

Specifications of offenses preferred against James Paul Smith, seaman first class, 

United States Naval Reserve. 

SPECIFICATION I: In that James Paul Smith, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Repair Base, San Diego, California, while so 
serving on active duty at said repair base, having, on or about June 15, 1945, at said 
repair base, been lawfully ordered by one Clyde C. Cates, Lieutenant, U. S. Navy, the 
officer of the day of said repair base, to superintend the work of breaking out supplies 
in warehouse "C" of said repair base, did then and there refuse to obey and did wilfully 
disobey said lawful order, the United States then being in a state of war. 

SPECIFICATION 2: In that James Paul Smith, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Repair Base, San Diego, California, while so servo 
ing on active duty at said repair base, having, on or about June 15, 1945, at said repair 
base, been lawfully ordered by one Clyde C. Cates, lieutenant, U. S. Navy, who was then 
and there in the execution of his office, to superintend the work of breaking out supplies 
in warehouse "e" of said repair base, did, at the time and place aforesaid, say to the 
said Cates, in a disrespectful manner, "I haven't time to do that now", or words to that 

effect, the United States then being ;n a state of war. 

Approved June 18, 1945. 

To be tried before the summary court-martial of which Lieutenant James W. Harris, 

U. S. Navy, is senior member. 

CHARLES A. MEADOWS, 
 

Captain, U. S. N.avy, 
 
Commanding, U. S. Naval Repair Base, 
 

San Diego, California. 
 

B 

Figure 9-5. Summary court-martial; more than one specification. 
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Specification of an additional offense preferred against James Paul Smith, seaman first 
class, United States Naval Reserve, intelligence of which did not reach the 
convening authority until this day. 

SPECIFICAnON: In that James Paul Smith, seaman first class, U. S. Naval Re
serve, attached to the U. S. Naval Repair Base, San Diego, California, while so serving 
on active duty at said repair base, was, on or about June 19, 1945, at said repair base, 
not having been on liberty, under the influence of intoxicating liquor, and thereby in. 
capacitated for the proper performance of duty, the United States then being in a 
state of war. 

Approved June 20, 1945. 

To he tried beforr the summary court-martial of which Lieutenant James W. Harris, 
U. S. Navy, is senior member at the same time the accused is tried on the specifications 
approved June 18, 1945. 

CHARLES A. MEADOWS,
 
 

Captain, U. S. Navy
 
 
Commanding, U. S. Naval Repair Base,
 
 

San Diego, California.
 
 

B2 

Figure 9-6. Summary court-martial; one additional specification. 
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Specification of offense preferred aganist John Amos Jones, seaman second class, 
United States Navy, and William Carl Smith, seaman second class, United States 
Navy. 

SPECIFICATION: In that John Amos Jones, seaman second class, U. S. Navy, 
attached to the U. S. Naval Receiving Station, Terminal Island, San Pedro, California, 
and William Carl Smith, seaman second class, U. S. Navy, attached to the U. S. Naval 
Receiving Station, Terminal Island, San Pedro, California, while so serving at said 
receiving station, did, each and together, on or about June 15, 1945, in the city of Los 
Angeles, California, with force and violence, feloniously make an assault upon one 
Henry P. Duncan, a civilian, living in said city and state, and did then and there 
against the will of and by violence to the person of the said Duncan, feloniously rob, 
take and steal, and carry away from the person of the said Duncan the sum of about 
seventy-five dollars ($75.00), in lawful money of the United States, the property of the 
said Duncan, and did then and there appropriate the same to their use, the United 
States then being in a state of war. 

Approved June 20, 1945. 

To be tried before the summary court-martial of which Lieutenant Commander 
Arthur M. Brown, U. S. Navy, is senior member. 

BURT F. BATES, 

Captain, U. S. Navy, 
Commanding, U. S. Naval Receiving Station, 

Terminal Island, San Pedro, California. 

B 

Figure 9-7. Summary court-martial; one specification in joinder. 
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UNITED STATES FLEET
 
 
BATTLESHIPS, BATTLE FORCE
 
 

U.S.S. WEST VIRGINIA, FLAGSHIP
 
 

/A17-20 
Serial A-lOoo 

SAN	 	DIEGO, CALIF., 

June 20, 1945. 

From: Commander Battleships, Battle Force. 

To: Captain Andrew A. Fowler, U. S. Navy, Judge Advocate, General Court· 
Martial, U.S.S. Colorado. 

Subject: Charge and specification in the case of John Amos Smith, seaman second 
class, U. S. Navy. 

1. The above-named man will be tried before the general court-martial of which 
you are judge advocate upon the following charge and specification. You will notify the 
president of the court accordingly, inform the accused of the date set for his trial, and 
summon all witnesses, both for the prosecution and the defense. 

CHARGE 

DESERTION IN TIME OF WAR 

SPECIFICATION 

In that John Amos Smith, seaman second class, U. S. Navy, while so serving on 
board the U.S.S. Delaware, did, on or about March I, 1945, desert from said ship and 
from the U. S. naval service, and did remain a deserter until he was apprehended by a 
U. S. naval guard at San Diego, California, on or about June 5, 1945, the United 
States then being in a state of war. 

WILLIAM 1. STEAMER,
 
 

Vice Admiral, U. S. Navy,
 
 
Commander Battleships, Battle Force.
 
 

U. S. Fleet. 

B 

Figure 9-8. General court-martial; one charge and one specification. 
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COMMANDANT'S OFFICE 
ELEVENTH NAVAL DISTRICT 

SAN DIEGO, CALIFORNIA 
NDll/A17-20 
Serial J-8000 

JUNE 20, 1945. 

From: The Commandant, Eleventh Naval District, San Diego, Calif. 

To: Captain Otis G. Lansford, U. S. Navy, Judge Advocate, General Court-Martial, 
U. S. Naval Operating Base, San Diego, Calif. 

Subject: Charge and specifications in the case of John Amos Smith, seaman second 
class, U. S. Navy. 

1. The above-named man will be tried before the general court-martial of which 
you are judge advocate upon the following charges and specifications. You will notify 
the president of the court accordingly, inform the accused of the date set for his trial, 
and summon all witnesses, both for the prosecution and the defense. 

CHARGE 

ABSENCE FROM STATION AND DUTY WITHOUT LEAVE 

SPECIFICATION 1 

In that John Amos Smith, seaman second class, U. S. Navy, while so serving at 
the U. S. Naval Operating Base, San Diego, California, did, on or about April 1, 1945, 
without leave from proper authority, absent himself from his station and duty at said 
operating base, to which he had been regularly assigned, and did remain so absent 
from the U. S. naval service for a period of about seventy days, at the expiration of 
which he surrendered himself to U. S. naval authorities at San Francisco, California, 
the United States then being in a state of war. 

SPECIFICATION 2 

In that John Amos Smith, seaman second class, U. S. Navy, while so serving at the 
U. S. Naval Operating Base, San Diego, California, did, on or about June 12, 1945, 
without leave from proper authority, absent himself from his station and duty at said 
operating base, to which he had been regularly assigned, and did remain so absent 
from the U. S. naval service for a period of about four days, at the expiration of which 
he was apprehended by the U. S. Navy Shore Patrol at Los Angeles, California, the 
United States then being in a state of war. 

JAMES T. COLVERT,
 
 

Rear Admiral, U. S. Navy,
 
 
Commandant, Eleventh Nav",l Distncl.
 
 

B 

Figure 9-9. General court.martial: one charge and more than one specification. 
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COMMANDANT'S OFFICE
 
 
ELEVENTH NAVAL DISTRICT
 
 

SAN DIEGO, CALIFORNIA
 
 

NDll/A17-20
 
 
Serial J--8001
 
 

JUNE 22, 1945. 

From: The Commandant, Eleventh Naval District, San Diego, Calif. 

To: Captain Otis G. Lansford, U. S. Navy, Judge Advocate, General Court-Martial, 
U. S. Naval Operating Base, San Diego, Calif. 

Subject: Additional charge and specification in the case of John Amos Smith, seaman 
second class, U. S. Navy. 

1. The subject-named man will be tried before the general court-martial of which 
you are judge advocate upon the following additional charge and specification, intel
ligence of which did not reach me until June 21, 1945. You will notify the president of 
the court accordingly, inform the accused of the date set for his trial and summon all 
witnesses, both for the prosecution and the defense. 

CHARGE 

BREAKING ARREST 

SPECIFICATION 

In that John Amos Smith, seaman second class, U. S. Navy, while so serving at the 
U. S. Naval Operating Base, San Diego, California, did on or about June 12, 1945, 
while a prisoner confined in the brig at said station by lawful order of his commanding 
officer, break his arrest and leave said station, the United States then being in a state 
of war.
 
 

JAMES T. COLVERT,
 
 

Rear Admiral, U. S. Navy,
 
 
Commandant, Eleventh Naval District.
 
 

B2 

Figure 9-10. General court-martial; one additional charge and one specification. 
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COMMANDANT'S OFFICE
 
 
ELEVENTH NAVAL DISTRICT


SAN DIEGO, CALIFORNIA
 
 

ND1l/A17-20 

Serial J-8002 


JUNE 20, 1945. 

From: The Commandant, Eleventh Naval District, San Diego, Calif. 

To: Captain Otis G. Lansford, U. S. Navy, Judge Advocate, General Court-Martial, 
U. S. Naval Operating Base, San Diego, Calif. 

Subject: Charge and specification in the case of John Amos Smith, seaman second 
class, U. S. Navy and William Carl Jones, seaman second class, U. S. Navy, 

1. The above-named men will be tried before the general court-martial of which 
you are the judge advocate upon the following charge and specification. You will 
notify the president of the court accordingly, inform the accused of the date set for 
their trial, and summon all witnesses, both for the prosecution and the defense. 

CHARGE 

STEALING PROPERTY OF THE UNITED STATES INTENDED FOR
 
 
THE NAVAL SERVICE THEREOF
 
 

SPECIFICAnON 

In that John Amos Smith, seaman second class, U. S. Navy, and William Carl 
Jones, seaman second class, U. S. Navy, while so serving at the U. S. Naval Operating 
Base, San Diego, California, did, each and together, on or about June 5, 1945, feloni
ously take, steal, and carry away from the possession of the United States, to wit, from 
the copper pile in the vicinity of the foundry at said operating base, a pig of lead 
weighing one hundred and ninety-three pounds, more or less, of the value of about nine 
dollars and sixteen cents ($9.16), the property of the United States intended for the 
naval service thereof, and they, the said Smith and Jones, did then and there appropriate 
the same to their own use, the United States then being in a state of war. 

MORRIS A. JACKSON,
 
 

Rear Admiral, U. S. Navy,
 
 
Commandant, Eleventh Naval District.
 
 

B 

-' 

'", 

.' 

Figure 9-11. General (;ourt-martlal; one charge and one specification in joinder. 
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904. Alphabetical index to sample charges and specifications in Naval 
Courts and Boards, 1937. The following is an alphabetical index to the 
sample charges and specifications contained in Chapter 2 of Naval Courts 
and Boards, 1937. The references include both Naval Courts and Boards 
section and page numbers and the appropriate article in the Articles for 
the Government of the Navy. It is noted that the terminology used in denot
ing the offenses is not technical but is merely descriptive. The purpose of 
the index is to provide a quick reference aid for use in connection with the 
preparation of specifications, or charges and specifications. 

General Description of Offense Naval Couns and Boards AGN 
Section Page Art. 

Absence from command (officer)................. 79 50 9 
Absence over leave 74 48 8(19) 
Absence without leave 74 48 8(19) 
Adultery . 127 123 22 
Affray 92 76 22 
Agreement concerning false claims 82 61 14(2) 
Aiding desertion 78 50 8(21) 
Aiding escape of person under arrest. 116 110 22 
Apprehending offenders 73 48 8(l7) 
Arson ........................................• 124 119 22 
Assaulting another person in the Navy. . . . . . . . . . . .. 61 36 8(3) 
Assaulting his superior officer. . . . . . . . . . . . . . . . . . . .. 48 18 4(3) 
Assaulting a person not in the Navy..............• 98 83 22 
Assaulting with intent to commit murder or rape ... 120 115 22 
Attempting to desert. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 77 58 8(21) 
Blackmail 93 78 22 
Breaking arrest 94 79 22 
Breaking quarantine 95 80 22 
Bribery 114 107 22 
Burglary 96 81 22 
Carelessly endangering lives of others. . . . . . . . . . . . .. 97 82 22 
Circulating obscene literature 126 122 22 
Combinations against commanding officer 64 39 8(7) 
Conduct unbecoming an officer and a gentleman. . .. 99 89 22 
Conduct to prejudice of good order and discipline .. 98 83 22 
Conspiracy 112 103 22 
Contempt of superior officer 63 37 8(6) 
Culpable inefficiency in the performance of duty 67 41 8(9) 
Desertion in time of peace 76 56 8(21) 
Desertion in time of war 49 20 4(6) 
Disobedience of orders of a superior officer. . . . . . .. 47 16 8(21) 
Disobedience of orders not of a superior officer. 98 83 22 
Disorder 92 76 22 
Drunkenness 55 25 8(l) 

Embezzlement 100 92 22 
Embezzling military property of the U. S 89 68 14(8) 
Extortion 93 78 22 
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General Description of 0 Dense Naval Courts and Boards AGN 
Section 

Failure to apprehend offenders 73 
Falsehood 54 
False imprisonment . 101 
False muster 70 
False oath . 84 
False papers 83 
Forgery . 102 
Forging of a claim 85 
Forging, etc., naval pass or certificate 113 
Fornication 127 
Fraud (not against the U. S.) 57 
Fraudulent enlistment ..•.••..................... 103 

Gambling .. :. . 56 
Giving receipts without knowing their truth 87 
Housebreaking 96 
Incapacitation due to drinking intoxicating liquor 58 
Leaving station 51 

Maiming ......•.......•....................... 122 
Malingering 104 
Manslaughter 119 
Misappropriating military property of the U. S..... 90 
Missing ship 98 (4) 
Murder 53 
J\Iutiny 46 

Neglect of duty 105 
Negligence in obeying orders 66 
Negligently endangering the lives of others 97 
Offenses against the U. S. Commerce Laws 118 
Offenses against the U. S. Narcotic Laws 128 
Offenses against the U. S. Postal System 117 
Offenses against the U. S. Revenue Acts 129 
Perjury and subordination thereof 115 
Plundering, etc., on shore 72 
Polygamy 127 
Possession, etc., of naval certificate or pass 113 
Presenting false claims. . . . . . . . . . . . . . . . . . . . . . . . . .. 81 
Preventing destruction of public property. . . . . . . . .. 68 
Quarreling . 

Rape and carnal knowledge 

Resisting arrest 

Riot 

Robbery 

Receiving stolen goods 

Reproachful words and gestures........... . 

Scandalous conduct 

Seditious or mutinous words 

Seduction . 

Sleeping on watch 

Sodomy (scandalous conduct) 
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61 
121 
106 
92 

123 
125 
62 
59 

" 65 
107 
50 

108 

Page Art. 

48 8(17) 
 
24 .8(1) 
 
93 22 
 
46 8(14) 
 

63 14(4) 
 

62 14(3) 
 

94 22 
 
64 14(5) 
 

105 22 
 
123 22 
 
26 8(1) 
 

95 22(b) 
 
25 8(1) 
 
66 14(7) 
 

81 22 
 
83 22 
 
21 4(9) 
 

117 22 
 
97 22 
 

113 22 
 

71 14(8) 
 

83 22 
 

22 6 

14 4(1 ) 

97 22 
41 8(9) 

82 22 
 

113 22 
 

125 22 
 

III 22 
 
127 22 
 
109 22 
 

47 8(16) 
 

123 22 
 

105 22 
 
60
 14(1) 
 

43 8(10)
 

35 8(3) 
 

116 22 
 
99 22 
 
76 22
 

118 22 
 

120 22
 
 

36
 8(3)
 

29 8(l)
 

40 8(8) 
99 22 
21 4(8) 

100. 22 

( 
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General Description of Offense Naval Courts and Boards AG.V 
Section Page Art. 

Stealing military property of the U. S.. . . . . . . . . . .. 88 67 14(8) 
Stranding 69 43 8(1l) 
Striking another person in the Navy 61 36 8(3) 
Striking another person not in the Navy 98 83 22 
Striking his superior officer. 48 18 4(3) 
Theft .................................•........ 58 27 8(1) 
Threatening to strike his superior officer 48 18 4(3) 
Unauthorized use of vehicles (joy riding) , .109 101 22 
Unlawful assembly ....................•..•...... 92 76 22 
Unlawful cohabitation ..............•...•••.•.... 127 123 22 
Use of thteatening language......••••............ 98 83 22 
Uttering .....................••••..••..........110 102 22 
Violation of local orders 98 83 22 
Violation of general orders or regulations. . . . . . . . .. 75 51 8(20) 
Violation of local laws 98 83 22 
Waste of public property. . . . . . . . . . . . . . . . . . . . . . . .. 71 47 8(15) 
Wilful destructil'n of public property 52 22 4(11) 
Wilful destruction of property other than U. S 111 103 22 
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70. THE DECK COURT 

10-1. Nature and function of deck court. The function of a deck court is 

to dispense justice promptly for relatively minor offenses under a simple 

form of procedure. A deck court consists of a single officer, called the 

deck-court ofJioer, who performs the functions not only of a court, but of a 
trial prosecutor, and in the event that the accused has no counsel, as a pro

tector of his interests. The deck court must hear both sides of the matter 

impartially and see that the interests of both the Government and the 

accused are fully served. While the same formality is not required in the 

conduct of a trial by deck court as is prescribed for trials by general or 

summary courts-martial, a deck court is nevertheless a judicial tribunal, 

and the general provisions applicable to courts-martial as set out in Chapter 

4, Naval Courts and Boards, 1937 apply"to deck courts, except where mani

festly inapplicable; likewise, those of Chapter 7 pertaining to the sum

mary court-martial apply, when not otherwise specially provided in Chapter 

8, pertaining to the deck court. The provisions of law governing deck 
courts are set forth in Article 64, AGN. 

The proceedings of a deck court are to be taken promptly, and speedily 

completed. The officer ordering the court shall determine when cases shall 

be brought to trial; but, whenever practicable, the trial shall take place 

within forty-eight hours after the offense is committed. Under the an. 

nounced policies of the Navy Department pertaining to speedy trials, the 

sentence of a deck court should be published to the accused no later than 

five days from the time the offense is first known, or in the case of un

authorized absence, from the date of his return to naval jurisdiction. 

10-2. Punishments. A deck court may impose any punishment that a sum. 
mary court-martial is empowered to impose, with the exceptions that it 
cannot (1) adjudge a bad-conduct discharge; (2) adjudge any type of 
confinement in excess of twenty days, or (3) adjudge loss of pay in excess 
of twenty days. The punishments are tabulated below. These punishments 
are ascertained by reference to Articles 30 and 64, AGN. The punishments 
of the summary court-martial are set forth in Article 30, AGN. It is pro
vided in Article 64, AGN, that the summary court-martial punishments are 
the same for the deck court with the exceptions above noted. 
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Deck-court punishments: 

1.	 	 Reduction to next inferior rating. 
2.	 	 Solitary confinement on bread and water or diminished rations 

not exceeding twenty days. 
3.	 	 Solitary confinement not exceeding twenty days. 
4.	 Confinement not exceeding twenty days. 
5.	 	 Deprivation of liberty on shore on foreign station. 
6.	 	 Loss of pay not exceeding twenty days. 
7.	 	 Extra police duty not exceeding three months. 

Legal combinations:
 
 

6 may be combined with 7.
 
 
Either 6 or 7 may be combined with 1, 2, 3, 4, or 5.
 
 
Both 6 and 7 may be combined with 1, 2, 3, 4, or 5.
 
 

10-3. Convening authority. Article 64, ACN, provides that a deck court 
may be ordered by any officer of the Navy or Marine Corps who may order 
either a summary or general court-martial. Therefore, deck courts may be 
convened by (1) the commanding officer of any vessel; (2) the comman
dant of any navy yard or naval station; (3) the commanding officer of any 
brigade, regiment, or separate or detached battalion, or other separate or 
detached command, or marine barracks; (4) when empowered by the 
Secretary of the Navy to convene summary courts-martial, the commanding 
officer or officer in charge of any command not specifically mentioned in the 
foregoing; and (5) such other officers as are empowered to convene general 
courts-martial under Article 38, AGN. 

10-4. Composition. A deck court is composed of one commissioned officer 
who performs his duty under the sanction of his oath of office and is, 
therefore, not sworn. His duties are: (1) to conduct the trial; (2) to sum
mon the witnesses; (3) to administer the oaths to the recorder and the 
witnesses; (4) to conduct the examination of witnesses; and (5) to record 
the sentence in his own handwriting. He may not be a witness either for 
the prosecution or the defense. The deck-court officer is not appointed for 
any period of time, but must be designated as such for each trial by the 
commanding officer. His authority is shown by the signature of the com
manding officer on the deck-court card. 

Who may act as deck-court officer. According to Article 64 (b) of the 
Articles for the Government of the Navy, a deck court may consist of any 
commissioned officer. Naval Courts and Boards, 1937, Section 692(2), pro
vides that officers shall not be ordered as deck-court officers who are below 
the rank of lieutenant in the Navy or captain in the Marine Corps, and 
who have had less than six years' service as a commissioned officer, except 
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that, in cases where there is no officer of such rank or of higher rank 
attached to the vessel or command, the commanding officer (if a com· 
missioned officer) may act as deck·court officer. The Judge Advocate General 
of the Navy has held that the provisions of the foregoing section were 
intended to insure that this phase of the administration of discipline would 
be generally in capable hands, that if the exigencies of the service make it 
impracticable to adhere to the above qualifications, the convening authority 
may deviate therefrom and order any cqrnmissioned officer under his com· 
mand as deck-court officer, as provided in the Articles for the Government 
of the Na·vy. 

Warrant officers. A warrant officer, not being a commissioned officer, 
cannot act as deck-court officer. The proaVisions of Article 64, AGN, admit 
of a commissioned warrant officer being ordered as a deck-court officer. 

Commanding officer as deck-court officer. An officer empowered to 
order deck courts may at his discretion designate himself as deck·court 
officer, irrespective of his rank, if commissioned, and irrespective of the 
rank of other officers attached to his command. 

10-5. Selection of the deck-court officer. Since far more enlisted men are 
tried by deck courts than by all other types of naval tribunals combined, 
the fairness and efficiency of the entire court-martial system may be judged 
by the manner in which its proceedings are conducted. It is of utmost 
importance that each deck-c'.l:1rt officer not only possess qualities of leader
ship, fairness and dignity, but that he be so well grounded in rules of deck
court procedure as to enable him to maintain a judicial atmosphere in his 
proceedings at all times. The appointment of inexperienced junior officers 
with little or no background in naval law or ~he handling of men, defeats 
the very purpose of a deck-court trial. ll1e duty of acting as deck-court 
officer is not one, therefore, that should be rotated indiscriminately among 
officer personnel of a command. The explanatory notes in Chapter 8 of 
Naval Courts and Boards, 1937, which prescribe the procedure for deck 
courts, are not set forth in as great detail as those applicable to summary 
courts-martial, for the reason that deck·court officers should be familiar 
with the procedure of summary courts-martial and other sources of infor
mation required in deciding questions that may arise. Thus, officers selected 
for this important duty should familiarize themselves with the rules of sum
mary court-martial procedure as an indoctrination for the responsibilities 
of conducting the deck court. Deck-court officers have been frequently 
criticized in court-martial orders for their lack of familiarity with the pro· 
visions of Naval Courts and Boards, 1937. 

As the deck court must act impartially, any close personal knowledge 
of the man or the offense is a handicap. It is thus inadvisable to nJer to 
a deck-court officer specifications against personnel under his immediate 
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supervision with whom he has had close personal contact. Although there 
is no legal prohibition against the accusing officer serving as deck-court 
officer, a fairer trial will result if such cases are referred for trial to some
one having no knowledge of the persons or offenses involved. Of course, 
in small commands, with a single officer or with a very limited number of 
officers present, if the maintenance of discipline requires immediate trial 
and punishment, the offenses may have to be tried by an officer familiar 
with the case, even the accusing officer. Where possible, however, such a 
result should be avoided. 

10-6. The recorder. Article 64( c), AGN, prescribes that any person in 
the Navy under the command of the officer by whose order a deck court is 
convened' may be detailed to act as recorder thereof. A civilian is not quali
fied to act as recorder. The recorder in a deck court performs in general 
the duties of a reporter in a summary court-martial He shall be sworn to 
keep a true record of the proceedings of the deck court. He is not em
powered to conduct any examination of witnesses. The deck-court officer, 
shall administer to the recorder the same oath as is prescribed for the 
recorder of a summary court-martial. The recorder in a deck court is not 
a prosecutor, but actually is a stenographer and should usually be a 
yeoman. His principal duty is that of aiding the deck-court officer in making 
up the record of proceedings. The testimony of witnesses is not recorded 
by him verbatim, it being only necessary to record the facts established 
by the testimony. Such facts are recorded on a separate sheet and later 
submitted to the convening authority by the deck-court officer. 

10-7. Offenses triable by deck court. The jurisdiction of a deck court is 
expressly limited to minor offenses, that is, those offenses not deemed suffi
ciently serfous to warrant trial by a summary court-martial, but never
theless, deserving punishment in excess of that which the commanding officer 
is authorized to inflict at mast. 

Minor offenses. The meaning of the term minor offenses has heretofore 
been discussed in Article 8-6. It was pointed out, (1) that offenses such as 
an attempt to commit sodomy or fraudulently passing a bad check involve 
moral turpitude and are, consequently, not properly to be treated as minor; 
(2) that escape from confinement, wilful disobedience of superior officers, 
while not involving moral turpitude, are serious and should not be regarded 
as minor; and also (3) that an offense which on its face seems minor may 
be considered as a serious one in the light of the circumstances of the 
particular case and the person committing it. It may be said that the question 
is one in which the commanding officer must use his best judgment, taking 
into account the nature of the offense, its effect upon the organization as 
a whole, the manner in which such offenses are customarily punished in 
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the Navy, the circumstances of the particular case, and the record of the 
offender. 

Theft and embezzlement. It has been repeatedly held that a man found 
guilty of theft or embezzlement should not be retained in the naval service. 
Inasmuch as it is not within the power of a deck court to award a sentence 
involving discharge, it is considered that the award of a deck court is 
contrary to the Navy Department's policy where a man is accused of theft 
or embezzlement. However, care should be taken to distinguish cases of 
theft from cases of petty pilfering. 

10-8. Persons triable by deck court. Any enlisted man of the Navy or 
Marine Corps is triable by a deck court which has been legally convened 
by his commanding officer. 

Consent required. A deck court may not assume its jurisdiction over 
the objection of a person ordered tried before it since Article 64(g), AGN, 
states that no person who objects thereto shall be brou.ght to trial before 

. a deck court. When an enlisted man is brought before a deck court for 
trial, he shall signify his willingness to be so tried by affixing his signature 
to a statement to that effect on the record. 

Action when trial by deck court is refused. When the person accused 
objects to trial by deck court, trial shall be ordered by summary or by 
general court-martial, as may be appropriate, but refusal of trial by deck 
court shall not be mentioned in the record of such latter court. 

10-9. Right of appeal. Under Article 64(0, AGN, an accused has a right 
to make an appeal from the decision of a deck court to the Secretary of 
the Navy within a period of thirty days after" the decision has become 
known to him. 

Method for making appeal. Should the accused desire to make an ap
peal to the Secretary of the Navy within a period of thirty days, as pre
scribed by law, such statements as he may wish to make shall be submitted 
in writing and appended to the record of testimony, separately therefrom, 
and shall be forwarded therewith to the Navy Department (office of the 
Judge Advocate General). As the Secretary of the Navy reviews such appeal, 
no action by any intermediate authority shall be required. 

Testimony to be forwarded only in cases of appeal. Except in cases 
of appeal, separate sheets containing the testimony of witnesses called in 
a deck court should not be forwarded to the department as part of such 
records, as the testimony thus recorded is intended only for the guidance 
of the convening authority in his approval or disapproval ctf the finding 
and sentence. 

10-10. The deck-court card. The record in all deck-court cases should be
 
 
made on the Navy Department (JAG) form N,J.A, 166X. This form is a
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u. s . . 

RECORD OF DECK COURT No. .• • _ 
(New series each calendar year) 

_________________________. • • U. S. _ 
(Nsme of accused. surnsme first) (Rate or rank) 

- . . u. S. _ 

is herehy ordered as Deck Court* to try the ahoce-nomed man for the 

following offense(s): SPECIFICATION: 
Tn that ••••••••••_•••••__• __••_••••••_•••_._ •••• 

attached to 

and while so scroinc 

•• .. ._•• ••• • .•••_._ ••••. . . __ • U. S. . ._ 
will ocl as recorder. Approoed: __ • • .194__ 

____________________________________ • U. S. • Comdg. 

J COnJUlt to trial hy Deck Court as aboDe: 

__________________________ • • U. S. _ 

Date of bi,tA • __ --- - - -- -

Dot, of p,,,,nJ mli,lmenJ Ext. • 

Pay: Pr"enJ rolin,. $ N. I. R. $ _ 

Record of pre%w co"Dictioru: 

'See sec. 692(3), var. I." NCB. 1937, If commandlng officer Is deck 
court officer. In such case strike out the words "Is bereby ordered as 
"Deck Court to try" and substitute for them tbeso words. "Trial of." 

Send direct to the office of the Judge Advocate General for additional 
copies of this form. For the sake of nnlformity none should be printed 
on board ship.

Fill In this form on II typewriter equipped with. <lilt type, It one is 
available. 
N. J. A. 1"66 :It le-1Of97-11 

Figure lO-la. A deck-court card, obverse. 
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.Addltlonal information necessary to the completeness of this record. 
and whleb has to be forwarded to the Department should be type
written on thin hond paper, uniform In size with this Sheet, and attached 

• by pasting on this area. This does not apply to testimony etc., wbleb 
Is usually retained on board. (Sees. 698, 704 07), NCB 1937.) 

u. S. S. • • 19._._ 

The accused was arraigned and pleaded as follows: 

The following witnesses appeared for the prosecuUon: 

The following witnesses appeared for the defense: 

FINDING. (N. C. B. Sec. 699 (to» 

SENTENCE. (A. G. N. 30 II< 64 (b» 

PREVIOUS CONVICTION(S) CONSIDERED NONE 
(Proper delet.ion shall be mado In the abo,.e entry to show whether 

pr~vlous convictions have been considered. Sec. 700, NCB 1937.) 

_________•• _. •• • ._. • U. S. • .D,,~ C4url. 

Hao/", uamlnttl aceweJ and plac.e of 1Ji, confinemcnJ.. I am oj opinion that uuaii01l 

..f lenience UiOuld ••_. ._. proJuce mlow /Iifurg to Ail health• 

• _. __••• • __._. __•• • • • Medlcol Corps. U. S. N. 

_••__• ••••••• ._.__• ._. 19•••• 

Th. lenience il approO.l arul tIr. aCClUtti informed tlril lag. 

______••_._. ._. • • • U. S. __••_••• CorM,. 

Loss of pag aajua,ed hOI hem entered on the pag accounts of W, man ani ..ill he 
cA",~ed in ac.."anc...ith the terms of the lenience .. appro'';. 

_._ _••_••••••__• •__• __•U. S.•_. _ 

FORWARDED TO THE JUDGE ADVOCATE GiNERAL 

REVIEWED BY _ _•••••••••••••••__ •••__•••••_.._ ~ 

u. S. GOYERH.NEHT PRINTING OffiCE X 16-104JI7-~ 

Figure 10-1 b. A deck-court card, reverse. 
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printed card 3Y2 by 8 inches in size, and is furnished to all ships and 
stations by the department (JAG). Should cards not be on hand and not 
immediately available from other commands, a copy of the form shown in 
Figure 10-1 should be made on the typewriter on heavy paper of the 
proper size. For the sake of uniformity, none should be printed on board 
ship. 

Additional information. Additional information necessary to the com
pleteness of the record, and which has to be forwarded to the department, 
should be typewritten on thin bond paper, uniform in size with the deck
court card, and attached thereto by pasting on the appropriate area. This 
does not apply to testimony, etc., which is retained on board except in the 
case of an appeal. 

Instructions where commanding officer acts as cleck-court officer. In 
case the commanding officer acts as deck-court officer, the words is hereby 
ordered as deck court to try are stricken from the obverse side of the 
deck-court card, and the words trilfl of are substituted therefor. 

Recommended type. The blank spaces on a deck-court card, except 
the spaces for signatures and the sentence, should be filled in with a type. 
writer. Inasmuch as the spaces on the card are restricted in size, a type
writer equipped with elite type should be used, if one is available. 

10-11. Specifications. The specifications for a deck court should be brief, 
but in each specification it is necessary to set forth: (1) attachment to the 
command of the convening authority, (2) the name and rate of the accused, 
(3) the offense and date of commission thereof, and (4) all material facts 
connected with the offense. 

While a specification for a deck court may be less formal than one 
for a summary or general court-martial, yet the general principles set forth 
in Chapter 2, Naval Courts and Boards, 1937, except such as refer to the 
charge, apply. In every case the convening authority should take care to 
see that the statement of facts as set forth therein actually constitutes an 
offense against naval law. The offense should be set forth clearly, explicitly, 
and not left to be implied. Specifications should be drawn with as much 
particularity and care as specifications for summary courts-martial. If but 
one specification is preferred, it is not numbered. If more than one specifi. 
cation is preferred, the specifications are numbered chronologically with 
arabic numerals. Figures 9-1 and 9-2 illustrate the form prescribed for 
single and multiple deck-court specifications. Specifications are discussed 
generally in Chapter 9 of this text. 

Sample specifications; Chapter 2, Naval Courts and Boards, 1937. 
As explained in Article 9-21 hereof, the sample specifications in Chapter 2, 
Naval Courts and Boards, 1937, do not contain the jurisdictional allegation 
which is required in all deck·court and summary court-martial speeifica-
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tions. In order to show the jurisdiction of the convening authority to order 
the trial of the accused, the specification must allege that the accused was, 
on the date the specification was preferred, attached to the command of the 
convening authority. Thus, in utilizing the sample specifications contained 
in Chapter 2, Naval Courts and Boards, 1937, an attachment allegation 
must precede the averments as shown. The preferred form for this allega
tion is as follows: In that fohn Amos fones, seaman second class, U. S. 
Navy, attached to the U.S.S. Delaware, while so serving on board the 
a.s.s. Delaware ... 

Joinder of specifications. A separate specification shall be used for 
each distinct offense. Two or more specifications may be preferred for a 
single trial and must be so preferred if the offenses are known before trial 
begins. It is improper, and will be grounds for disapproval, to order a man 
tried in separate trials for separate offenses, all of which were known 
before the first trial began. This procedure, in effect, multiplies the sen
tence adjudged. In such a case, additional specifications must be drawn, 
or if the punishment which a deck court may adjudge is deemed inade
quate, the specifications should be withdrawn from the deck court and a 
summary court-martial awarded, or recommendation made for trial by 
general court-martial. In case the additional offense occurs before trial, 
but after the deck-court card has been prepared setting forth the specifica
tions covering the offenses known at the time of the drawing thereof, the 
form shown in Figure 9-3 should be used in presenting the additional 
specification. 

Copy of specification not required for accused. Section 364, Naval 
Courts and Boards, 1937, provides that in the case of a deck court a copy 
of the specification is not required for the accused, his signature on the 
deck-court card, consenting to trial by deck court, affirmatively showing 
that he has seen the specification. 

10-12. Duties of deck-court officer before trial. The first knowledge that 
a deck-court officer ordinarily will have of a case, will be upon his actual 
receipt of the deck-court card containing the specifications referred to him 
for trial. Since, usually, neither a letter of transmittal, nor a report of 
the mast investigation, will accompany the deck-court card, his only infor
mation of the case may be the contents of the specifications themselves. 
These he will carefully examine, both to determine the offenses to be tried 
and the evidence, witness and documentary, that may be necessary to prove 
them. Although he may and should correct manifest clerical errors in the 
specifications, he has no authority to correct any technical errors or errors 
in substance (see Article 9-8, this text) without specific instructions from 
the convening authority. As soon as the specifications and accompanying 
papers, if any, have been examined and a knowledge obtained as to the 
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proof necessary to sustain the specifications, immediate arrangements 
should be made for trial. This is of especial importance if the accused is in 
arrest or confinement. The trial should take place as soon as practicable 
after receipt of the specifications. The deck·court officer then notifies all 
witnesses and the accused of the time and place set for trial. The division 
officers of naval witnesses should be requested (informally, by telephone 
or otherwise) to have them available in the event the accused pleads 
not guilty. If the accused is in confinement, arrangements for his attendance 
may be made with the appropriate brig officer. Civilian witnesses may be 
notified, by letter or telephone, of the time of the trial. 

Record entries prior to trial. Prior to trial the deck·court officer will 
have entered on the obverse side of the deck-court card in the appropriate 
spaces therefor, as shown in Figures 10-5 and 10-6: (1) date of birth of 
the accused; (2) date of accused's present enlistment, showing date of any 
extensio~ thereof; (3) the accused's rate of pay in his present rating and 
in the next inferior rating; and (4) record of the accused's previous con
victions. The foregoing information is secured from the accused's service 
record and from the disbursing office. 

The general rule is that the record of previous convictions, in order 
to be admissible, must relate to the accused's current enlistment or current 
extension of enlistment. On the other hand, when the last enlistment was 
terminated by sentence of court-martial, or by discharge as undesirable 
by order of the department, or when the accused deserted and subsequently 
fraudulently enlisted, all convictions occurring in the present enlistment 
are admissible. Court Martial Orders, Volume 2, 1943, pages 152-153, 
holds that where an enlistment is extended by virtue of AlNav 155-1941 
(extension under act approved December 13, 1941, for a period not later 
than six months after termination of war), records of previous convictions 
prior to such an extension are inadmissible for the court's consideration. 
The decision was reached on the theory that the extension of enlistment 
occurs by operation of law. 

The record of the accused's previous convictions should be recorded 
in an abbreviated manner. Section 697, Naval Courts and Boards, 1937 
indicates that the following will suffice: 10-16-45, aol 6 hrs. DC, sent. lp 
$18. Appvd. by c.a. 10-18-45. Where there are no previous convictions, the 
word rwne should be recorded. 

Only a properly approved conviction by a duly constituted court
martial may be considered by a court as a previous conviction. Punishment 
awarded at mast does not constitute a previous conviction and cannot 
properly be considered as such. 

Explanation of the accused's rights. At the time appointed for trial, 
but prior to the beginning of the proceedings, the deck-court officer should 
call in the accused, show him the specifications contained on the deck-court 
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card, and advise him of the [ollowinG I:1atters: (l) the nature of the pro
ceedings, including his right to divest the court of jurisdiction by objecting 
to trial; (2) the right of appeal to the decision of a deck court within 
thirty days; (3) the right to counsel; (4) the right to plead guilty or not 
guilty; (5) the names of the witnesses to be called so far as is known 
where it is indicated that the accused will plead not guilty; (6) the right 
to call witnesses in his behalf and cross-examine witnesses appearing 
against him; (7) the right to remain silent or to make an unsworn state
ment at the proper time. In general, the substance of Sections 356 and 
359, Naval Courts and Boards, 1937, should be carefully explained to the 
accused with the assurance that the deck-court officer will assist him ill 
every way possible. 

If the accused desires to produce additional witnesses or needs addi
tional time in which to prepare his case, the court should not begin the 
trial until the witnesses can be summoned or the accused has had ample 
opportunity to prepare his case. 

10-13. Trial procedure. After making certain that the accused understands 
his rights and is as much at ease as possible under the circumstances, the 
deck court should proceed with the trial. In general, the procedural steps 
follow those of the summary court-martial, and are more elaborately 
considered in Chapter 12, to which reference should be made for a more 
complete statement of any step. Except for the signature of the accused 
indicating his consent to trial by deck court, no record is kept on the 
deck-court card of the procedural steps prior to the arraign~ent. How
ever, a memorandum may be kept by the deck-court officer indicating that 
they were observed. The ensuing paragraph headings may be used as a 
guide for conducting a deck court in accordance with the procedural steps 
outlined as follows: 

1.	 	 Court is opened. The formality of opening the court consists merely of
 
 
the deck-court 05cer announcing: The court is opened.
 
 

2.	 	 Orderly enters with the accused. If an orderly is in attendance, he en

ters with the accused. The deck-court officer signs a memorandum set

ting forth the exact time the court convened and hands it to the orderly
 
 
for transmittal to the convening authority.
 
 

3.	 	 Inquiry as to counsel. The accused is asked by the deck-court officer if
 
 
he desires counsel, and if he does or has counsel, the accused's counsel
 
 
enters. Should the accused state that he does not desire counsel, he
 
 
shall be informed by the deck-court officer that counsel will be assigned
 
 
him should he so desire, and he shall be advised to consult counsel
 
 
before deciding to proceed with the case without counsel.
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4.	 	 Reading 	of precept. The deck·court officer reads aloud that part of the 
deck·court card which sets forth that he has been ordered as deck·court 
officer to try the accused. 

5.	 	 Inquiry as to challenge. The deck·court officer asks the accused if he 
has any objection to make to the deck·court officer, as such; that is, the 
accused is afforded the right of challenge. The grounds for challenges 
are contained in Section 388, Naval Courts and Boards, 1937. If ob· 
jected to, the deck·court officer should have the objection recorded, 
recess the court and present the recorded objection to the convening 
authority who will make a decision as to the validity thereof. If the 
challenge is sustained, a new deck·court officer is appointed by the 
convening authority. If the convening authority and deck-court officer 
are one and the same, the decision on the challenge will of necessity 
be made by the same personality as the court. In the case of small 
ships, where the only officer qualified as a deck-court officer is the 
commanding officer and he sustains a challenge to himself, application 
should be made to the immediate superior in command for a qualified 

. officer to act as deck court. 

6.	 	 The recorder sworn. The recorder is sworn by the deck-court officer 
with the following oath: You, John Smith, yeoman first class, U. S. 
Naval Reserve, do swear that you will keep a true record of the evi· 
dence which shall be given before this court and the proceedings 
thereof. 

7.	 	 Tendering of the specifications. The deck-court card containing the 
specifications is tendered to the accused in order that he may read them 
and thereby become apprised of the accusations against him. 

8.	 	 Inquiry as 	to consent to trial by deck court. The deck-court officer asks 
the accused whether he objects to being tried by deck court. If the 
accused has no objection he will signify his willingness to be so tried 
by affixing his signature to a statement to that effect on the obverse side 
of the deck-court card. If the accused voices an objection or refuses 
to signify his willingness, the convening authority shall be notified, 
whereafter trial shall be ordered by summary or by general court
martial as may be appropriate. 

9.	 	 Inquiry as to specification objections. The deck-court officer asks the 
accused whether he has any objections to make to the specifications. 
The accused may object if he believes that any specification does not 
state an offense, because it is not definite enough, or because there is 
some error such as a misnomer, but he must state in what particular he 
deems the specifications defective. 
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10.	 Specifications announced 	in due form and technically correct. If the 
accused has no objection to make to the specifications and the court 
finds no defect in them, the court then pronounces them in due form 
and technically correct. If there are objections, the deck court will 
consider the specifications in the light of the objections made or de
fects known. Should the deck-court officer not find the specifications in 
due form and technically correct, he will send a communication to that 
effect to the convening authority and the court will be recessed await
ing further instructions. The convening authority will return the 
specifications for trial either corrected or as originally prepared. In 
the latter case, appropriate note is made thereof for the record by 
the deck-court officer. 

11.	 	Inquiry as to readiness for trial. After the specifications have been 
pronounced in due form and technically correct, the deck-court officer 
asks the accused whether he is ready for trial. The accused may request 
a postponement of the trial stating his reasons for the request, but an 
application to suspend the proceedings of the court for a longer period 
than from day to day, Sundays excepted, must be referred to the con
vening authority, who alone has the authority to grant such a request. 
The court should be liberal in granting a postponement requested by 
the accused. 

12.	 	 Witnesses separated. 	If there are any persons present who are to be 
witnesses in the case, they are at this time separated and seated out
side the court to await the time for giving their testimony. They should 
not be present during the reading of the specifications and should be 
examined apart from each other. 

13.	 Arraignment. 	The deck-court officer arraigns the accused by reading 
the specification aloud and asking: (Name, rate, service), you have 
heard the specification (or specifications) preferred against you; how 
say you to the specification, guilty or not guilty? or (how say you, to 
the first specifioation, guilty or not guilty?). The order pursued in 
case of several specifications is to arraign on the first, second, etc. 
Both the deck-court officer and the accused stand during the arraign
ment and plea. The reverse side of the deck-court card contains a 
printed statement that The accused was arraigned and pleaded as 
follows: This printed statement is a sufficient entry for the record, the 
actual words not being recorded. 

14.	 	 The plea. The accused's response to the arraignment constitutes his plea 
to the general issue. The pleas to the general issue are guilty and 
not guilty. By a plea of guilty, the accused admits without proof the 
averments of the specificatiQn~. The plea of not guilty, on the other 
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hand, calls upon the prosecution to prove the averments of the speci· 
fications. A plea of guilty or not guilty may be qualified in so far that 
the accused may except from the application of his answer certain 
words or allegations in the specification indicated by him. A plea of 
nolo contendere, although recognized by naval courts·martial, is no 
different in legal effect from a plea of guilty. The distinction lies in 
that	 such a plea cannot be used against the accused as an admission 
of guilt in a civil suit for the same act. If the accused stands mute, 
the	 court shall direct the trial to proceed as if he had pleaded not 
guilty. In addition to the general issue pleas of guilty and not guilty, 
there are certain special pleas which may be advanced prior to arraign· 
ment on the general issue. They are discussed in Sections 404-410, 
Naval Courts and Boards, 1937. Figure 10-2 is a table which lists the 
various pleas which may be made. The pleas are entered on the 
reverse side of the deck·court card in the space following' the printed 
statement: The accused was arraigned and pleaded as follows: 

15.	 	 Warning 	 on plea of guilty. If the accused pleads guilty to any 
specification, he is warned by the deck·court officer that he thereby 
precludes himself from the benefits of a regular defense in so plead. 
ing, although he may introduce matters in mitigation and extenua· 
tion and make an oral statement not to be considered as evidence. 
After this explanation, the accused is asked whether he persists in 
such a plea. The court should change the plea of guilty to not guilty 
if the accused requests it, or ~f there is any doubt of his under· 
standing, or desire to plead guilty. If the accused persists in his 
plea of guilty after the warning, the trial proceeds on that plea. The 
warning is not recorded nor reference made thereto on the deck· 
court card but appropriate memorandum may be kept that it was 
given. 

16.	 	 Proof. If the accused pleads not guilty to any specification, the 
deck-court officer, assuming a role similar to that of a prosecutor, has 
the burden of proving the averments contained in such specification 
beyond a reasonable doubt before a conviction may be had thereon. 
The required proof is presented by the introduction of competent 
evidence through examination of witnesses. Witnesses called by the 
deck·court officer for the purpose of establishing this proof are called 
witnesses for the prosecution. The accused is entitled to cross·examine 
all such witnesses. After the witnesses for the prosecution have been 
examined, the prosecution rests and the accused then has an oppor· 
tunity to call witnesses to testify in his behalf. The evidence adduced 
by the accused's witnesses is for the purpose of establishing his 
innocence of the accusations against him or to detract from the weight 
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Pleas 

I 

To the General Issue 

Variation I-Guilty.
 
 

Variation 2-Not guilty.
 
 

Variation 3-Guilty except to the words " ," to which words not guilty.
 
 

Variation 4--Nolo contendere.
 
 

When only one specification is preferred the plea thereto is recorded as 
shown. When more than one specification is preferred the words "To the first 
(second, etc.) specification," are prefixed to the pleas as shown. (See Figures 
10-7 and 10-8.) If the accused stands mute, the fact is so recorded by the 
entry "The accused stood mute." 

II 

Special Pleas 

A.	 	 Pleas to the Jurisdiction 

Variation I-That the court was convened by an officer having no legal authority 
to convene it. 

Variation 2-That the court is not legally constituted. 

Variation 3-That the accused is not subject to the court's jurisdiction. 

Variation 4-That the offense is not one cognizable by naval court-martial. 

B.	 	 Pleas in Bar of Trial 

Variation I-Running of the statute of limitations.
 
 

Variation 2-Former jeopardy.
 
 

Variation 3-Pardon.
 
 

C.	 	 Plea in Arrest of Trial 

I-Insanity at time of trial 

Figure 10-2. Specimen pleas. 
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of evidence offered by the prosecution. If the accused is without 
counsel, the deck-court officer is bound to insure that all testimony 
favorable to the accused is brought out. The order for examination 
of witnesses and the rules of evidence are the same as for summary 
courts-martial, the deck-court officer performing the duties of the 
summary court-martial recorder. 

The name, rate and branch of service of each service witness, and 
the name, address and occupation of each civilian witness should be 
recorded in the spaces therefor on the reverse side of the deck-court 
card. If .no witness appears for the prosecution, or the accused, the 
word non"e should be recorded in the approp.riate space. The witness 
spaces should never be left blank. Only the facts established by the 
testimony need be recorded, and the same shall be recorded on a 
separate sheet and thereafter submitted to the cOl)vening authority 
with the deck-court card. 

Each witness is sworn by the deck-court officer as follows: You do. 
solem:nfy swear tfurl the evid(mce you. shall give in the case now before 
this court shall be the truth, the wftole tr;uth, and n,othing but the 
tTUth, and that you w.ill state everything wi~hin YOMT knowledge in re
lation, ~IJ the cltarges·. So help you God. 

The accused may be a witness in his own behalf at his option. If he 
takes the stand he must be first warned that he is not required to 
testify, and that if he does, it will be at his own request. However, 
once he takes the stand and testifies, he is subject to cross-examination 
like any other witness. 

17.	 Statement 	of ,accused. At this stage of the proceedings the deck-court 
officer asks the .accused whether he desires to make a statement, either 
orally or in writing. Such statement by the accused is a personal dec
laration and cannot legally be' acted upon as evidence by the cC?urt; 
nor can it be a vehicle of evidence or argument thereon, nor properly 
embrace documents oi' other writings or even averments of material 
facts, which, if duly introduced, would be evidence; and if such 
things be improperly embraced in a statement, they are entitled to no 
evidential weight. A statement may operate in two ways: (1) to modify 
the plea of the accused when inconsistent therewith; and (2) as a 
plea for leniency, which may not be considered by the court except 
in recommending the acc.used to the elemency of the reviewing 
authority. If the accused is not represented by counsel and makes 
a statement, the deck-CJJurt officer will, .upon the completion of such 
statement, note the fact fhat the substance of Section 359, ·Naval 
Courts and Boards, 1937, has been carefully explained to the accused. 

It sometimes happens that an accused will plead guilty, and then 
submit a statement containing matter which, had it been established 
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by evidence following a plea of not' guilty, would have supported
 
 
or tended to support that plea. Such statement is inconsistent with the
 
 
plea of guilty. In such case, the deck-court officer should reject the
 
 
plea, enter a plea of not guilty for the accused, and proceed with the
 
 
trial on that basis. Failure to reject the inconsistent plea will not
 
 
render the proceedings void, but will render them voidable at the
 
 
discretion of the convening authority if it occurs to him that the in

terest of the accused has suffered substantial prejudice.
 
 

If the statement is made orally and the recorder is a competent 
stenographer, it is recorded verbatim on a separate sheet. If the reo 
corder is not a competent stenographer and the accused is willing, the 
substance of the statement is recorded on a separate sheet and certified 
by the deck·court officer. The statement and the notation that the 
substance of Section 359, Naval Courts and Boards, 1937, had been 
carefully explained to the accused, are forwarded with the deck-court 
card to the convening authority for guidance in making his review or 
exercising clemency. 

18.	 	 Argument. Both the prosecution and the defense are afforded an 
opportunity to present an argument, although it may be said that 
little purpose is served for the deck-court officer to make an argument 
when he will decide the issues of the case himself. The accused is not 
required to make an argument; however, the proper presentation of his 
case, for the benefit of the court as well as of the convening authority, 
would suggest that he avail himself of his right to make an argument. 
If the court has the services of a recorder who is a competent stenog
rapher, the argument may be given orally. When so given, it is re
corded on a separate sheet. If the recorder is not a competent stenog
rapher, the argument must be written before delivery and signed by 
the party making it. If argument is made, it should be transmitted 
with the facts established by the testimony to the convening authority. 

19.	 	 The finilings. A finding is the verdict of the court as to whether the 
averments contained in a specification have been proved. There must 
be a separate and distinct finding as to each specification. The court 
is closed to deliberate upon its findings, except where the accused has 
pleaded guilty to all specifications and it is patent that the specifica
tions have been proved by plea. In arriving at the findings, the plea 
of the accused, the evidence adduced, and the arguments made are to 
be carefully considered. No specification should be found proved un
less the court is convinced that the averments therein have been proved 
beyond a reasonable doubt. The determination must be made solely on 
the evidence in the case. 

When one specification is preferred against the accused and he 
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Finding, 

1. One specific;,ation-Guilty Plea 

"The specification proved by plea." 

2. Two Specifications-Guilty Pleas 

"The first specification proved by plea.
 
 
The second ~pecification proved by plea."
 
 

3. One Specification-Not Guilty Plea-'Proved 

"The specification proved." 

4. Two Specifications-Not Guilty Pleas-Proved 

"The first specification proved.
 
 
The second specification proved."
 
 

5. One Specification-Not Guilty Plea-Not Proved 

"The specification not proved, and the court does, therefore, acquit the said 
John Jones, seaman second class, U. S. Naval Reserve, of the offense specified." 

6. Two Specifications-Not Guilty Pleas-One Not Proved, One Proved 

"The first specification not proved, and the court does, therefore, acquit the said 
John Jones, seaman second class, U. S. Naval Reserve, of the offense specified. 
The second specification proved." 

7. One Specification-Not Guilty Plea-Proved in Part 

"The specification proved in part; proved except the words' ,' which words 
are not proved." 

8. One Specification-Not Guilty Plea-Proved in Part, Words Substituted 

"The specification proved in part; proved except the words' ,' which words 
are not proved, and for the excepted words the court substitutes the words 
' •..... ,' which words are proved." 

Figure 10-3. Specimen findings. 
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pleads guilty, the proper finding is: The specification proved by plea.
 
 
When the accused pleads guilty to more than one specification, the
 
 
findings thereon are: The first specification proved by plea; the second
 
 
specification proved by plea; etc. These and other variations of find

ings are presented in Figure 10-3.
 
 

If the court is of the opinion that any portion of the allegations
 
 
in a specification is not proved, it is authorized to find the specification
 
 
proved in part only, excepting the remainder; or, in finding the entire
 
 
specifiGation proved (or any part), to substitute correct words or
 
 
allegations in the place of such as are shown by the evidence to b~
 
 
incorrect. The exceptions or substitutions must leave the specification
 
 
still stating the same or a lesser included offense. Familiar instances
 
 
of the exercise of this authority occur when there is a mistake in name
 
 
and rank or rating, or an erroneous averment of time or place, or an
 
 
incorrect statement as to amount or value. But the authority to find
 
 
guilty of a lesser included offense, or to make exceptions and sub

stitutions in the findings, does not justify convicting the accused
 
 
of an offense entirely separate and distinct in its nature from that
 
 
specified. Care must be taken in all such findings not to except the
 
 
words which express the gravamen of the offense in law. In making
 
 
exceptions and substitutions, the court must see that the specification
 
 
as found proved is grammatically complete.
 
 

When any specification is not proved, the finding should include
 
 
a statement that the court acquits the accused of the offense specified.
 
 
Should the accused be acquitted of all specifications, the deck-court
 
 
officer, in addition to recording the findings on the record, draws up
 
 
an additional copy of the findings and signs it. The court is then re
 
opened and the deck-court officer in the presence of the accused reads
 
 
aloud the findings of the court. Thereupon, the additional copy of the
 
 
findings, having been first duly signed by the deck-court ol'Scer, to

gether with a memorandum containing the substance of the specifica
 
tions against the accused, is transmitted to the commanding officer of
 
 
the accused, who immediately releases the accused from arrest and
 
 
restores him to duty. Should the court find one or more specifications
 
 
proved and others not proved, the accused is called before the court
 
 
and informed of the specifications found not proved.
 
 

After the deck court has arrived at its findings, the deck-court officer
 
 
must record them. Although findings were formerly required to be
 
 
entered on the deck-court card in the handwriting of the deck-court
 
 
officer, they °now may be typewritten. They must be free from inter

lineations and erasures. This direction applies to the entire findings.
 
 
This includes everything which.properly forms a part of the findings,
 
 
commencing with the words: The (first) specification. No abbrevia-
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tions should be used in the findings other than the ones authorized 
to be used in a specification. 

20.	 	 Matter in aggravation. In practice, testimony in aggravation is r8J;ely 
offered in deck-court trials, principally because of the character of 
offenses triable thereby and the limitation of punishments prescribed. 
However, a plea of guilty does not necessarily exclude testimony for 
the prosecution. The court has discretionary power as to the punish
ment to be awarded. It is proper that it should have full knowledge 
of all the circumstances attending the offense. Therefore, when the 
deck,court officer, in the role of prosecutor, has knowledge that the 
offense as actually committed was of a graver nature than appears 
on the face of the specification, it is his duty to offer such testimony 
as tends to show the aggravating nature of the offense; but this should 
not relate to a separate and distinct offense. Matter of this type is in
troduced after the finding. However, should matter in aggravation be 
introduced, the accused has the right to cross-examine the witness and 
offer evidence in rebuttal. 

21.	 	 Matter in mitigation or extenuation. After the deck court has arrived 
at its finding, following either a plea of guilty or not guilty, the 
accused may introduce (1) matter in mitigation of the punishment, 
and (2) matter in extenuation of the offense. 

Matter in mitigation has for its purpose the lessening of the punish
ment to be assigned by the court or the furnishing of grounds for a 
recommendation to clemency. As thus offered it has a wide latitude 
and is not limited to the general good character of the accused nor to 
the nature of the specification. Such matter may include particular acts 
of good conduct, bravery, etc., and' may exhibit the reputation or 
record of the accused in the service for efficiency, fidelity, subordina
tion, temperance, courage, or any of the other traits that go to make 
a good enlisted man. Matter in extenuation of the offense explains the 
circumstances surrounding the commission of the offense, including 

the reasons that actuated the accused, but not extending to a legal 

justification. If matter purporting to be in extenuation or mitigation is 

introduced after a plea of guilty and is found to controvert any ele

ment of the offense, the court should reject the plea of the accused, 

enter a plea of not guilty, and proceed with the trial on that basis. 

The accused may also at this time introduce matter from his service 

record and testimony as to past character. After matter in mitigation 

or extenuation has been introduced, the deck-court officer, just as the 

summary court-martial recorder, has the right to cross-examine the 

witness and offer evidence in rebuttal. Matter in mitigation, extenua-
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tion	 or aggravation IS recorded on a separate sheet like other deck
court testimony. 

22....	 Previous convictions. The deck-court officer, after the findings, except 
where such findings have resulted in acquittal, states whether or not he 
has any record of previous convictions by courts-martial. If not, a 
record to this effect is made by deleting the word considered on the 
reverse side of the deck-court card. If there is such record, it will have 
previously been entered on the obverse side of the deck-court card in 
the appropriate space provided therefor (see Article 10--12). The 
court is then opened and the record of previous convictions is sub
mitted to the accused who is given an opportunity to object to its 
admissibility. If there is no valid objection, it is read by the deck
court officer in the presence of the accused and the deck-court officer 
records his consideration thereof by deleting the word none on the 
reverse side of the deck-court card, thereby incorporating into evidence 
the extract on the obverse side of the card. When one of s.everal pre
vious convictions is not considered because an objection to it has been 
sustained, that particular conviction is deleted from the entry on the 
obverse side of the card and the word none is deleted on the re
verse side. 

23.	 	 The sentence. The deck court is closed for the purpose of deliberating 
on the sentence. It is by law the duty of courts-martial, in all cases 
of conviction, to adjudge a sentence adequate to the nature of the 
offense committed. As heretofore noted, a deck court may adjudge 
the punishments prescribed by Article 30, AGN, except (1) bad-con
duct discharge, (2) any type of confinement in excess of twenty days, 
or (3) loss of pay in excess of twenty days (see Article 10--2). 

No combination of punishments is permitted by the deck court, 
except (1) loss of pay may be combined with extra police duties, 
(2) either loss of payor extra police duties may be combined with 
any other punishment the court may adjudge, or (3) both loss of 
pay and extra police duties may be combined with any other punish
ment the court may adjudge. Thus, a deck-court sentence of reduction 
to the next inferior rating and confinement is unauthorized. 

Sentences which include loss of pay shall state the rate and total 

amount of pay to be lost and the period of time over which such loss 
shall extend. Loss of pay shall be stated in dollars and not in number 
of days' pay. The loss of pay per month should not, in deck-court 
sentences, exceed one-half of the actual pay per month, not including 
extras for mess cook, gun pointers, etc. The Navy Department does not 
look with favor on deck-court sentences that involve both reduction 
in rating and loss of pay, because of the fact that men so sentenced, in 
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the absence of mitigating action, are penalized with both a fixed and 
continuous loss of pay. In general, this form of sentence should not 
be used. But if the sentence of the court includes both reduction in 
rating and loss of pay in any case, the loss of pay adjudged must be 
figured on the rate of pay for the reduced rating. 

Except where the offender is serving in a receiving ship or at a 
shore station, sentences involving extra police duties are, as a general 
rule, undesirable, but this will not be construed as prohibiting the 
imposition of this sentence on board ships where circumstances render 
it desirable. 

A sentence of deprivation of liberty is illegal, unless the words on 
shore on foreign station are added. The period shall not exceed three 
months. A possession of the United States is not a foreign station. 

Deck courts should exercise care and discretion in resorting to the 
punishment of solitary confinement on bread and water, and should 
not adjudge it in any case for a longer period, consecutively, than 
five days. As a shorter interval on bread and water is less liable to 
work injury to health, the maximum interval allowed should be ad
judged only in extreme cases. A court in adjudging a sentence on 
bread and water or on diminished rations shall specify the days a 
full ration is to be allowed; for example, every third or every fifth day. 

When a sentence has been determined, the deck-court officer draws 
up the sentence, specifying the exact nature and degree of the pun
ishment adjudged, and enters it on the deck-court card in the space 
provided. The sentence must be recorded in the deck-court officer's own 
handwriting and must be free from erasures and interlineations. 

Although ordinarily in any court-martial sentence numbers are ex
pressed both by words and figures, an exception is made in deck-court 
sentences involving loss of pay. Because of the limited space for the 
sentence on the deck-court card, amounts of pay need only be ex
pressed by numerals. Specimen deck-court sentences are shown in 
Figure 10-4. Delay in trial of an accused should be considered by a 
deck-court officer in adjudging sentence. For the general provisions 
and policies relating to sentences, reference should be made to Sec
tions 443-448, Naval Courts and Boards, 1937, and Chapter 13 of this 
text. 

The accused is not informed of the sentence until it is formally pub
lished to him after having been reviewed by the convening authority. 
This is true even though the deck-court officer is the convening author
ity, and is not legally required to make a special notation of approval. 
(See Article 10-16.) 

24.	 	 Recommendation to clemency. Clemency is to be effected only by the 
convening authority who is expressly clothed with the power to remit 
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Sentences 

1.	 Reduction to Next Inferior Rating
 
 

"To reduction to the next inferior rating."
 
 

2. Solitary Confinement on Bread and Water 

"To solitary confinement on bread and water for a period of ten (0) days, with 
full ration every third (3rd) day." 

3. Solitary Confinement 

"To solitary confinement for a period of fifteen (IS) days." 

4. Confinement 

"To be confined for a period of twenty (20) days." 

5. Deprivation of Liberty on Shore on Foreign Station 

"To deprivation of liberty on shore on foreign station for a period of three (3) 
months." 

6. Loss of Pay 

"To lose $18.00 per month of his pay for a period of two (2) months, total loss 
of pay amounting to $36.00." 

7. Extra Police Duties 

"To perform extra police duties for a period of forty (40) days." 

Legal Combinations 

Effected ~y placing the word "and" between the combined punishments. 

6 may be combined with 7. 

Either 6 or 7 may be combined with 1, 2, 3, 4, or 5. 

Both 6 and 7 may be combined with I, 2, 3, 4, or 5. 

Figure 10-4. Specimen deck-court sentences. 
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or mitigate any sentence or to pardon any punishment the court may 
adjudge. If mitigating circumstances have appeared during trial which 
could not be taken into consideration in determining the degree of 
guilt found, the deck·court officer may avail himself of such circum· 
stances as grounds for recommending the accused to clemency. In so 
doing, he should set forth his reason for making such recommenda· 
tion. The recommendation is recorded on a separate sheet and trans· 
mitted with the deck·court card to the convening authority. Such rec· 
ommendation should never be based on a doubt as to the guilt of the 
accused. 

Inasmuch as it is the duty of a deck court to adjudge a sentence 
adequate to the nature of the offense committed, a deck·court officer, 
who is also the convening authority, may properly adjudge a sentence 
and then effect clemency by remitting or mitigating a part of his own 
sentence. 

25.	 	 Court is adjourned. The convening authority is notified when the court 
is adjourned. No entry is made on the deck·court card. The accused 
is not present after the court is cleared for a determination of sen
tence, and generally the deck·court officer simply adjourns court by 
stating: Court is adjourned. 

10-14. The record of trial. The duties of the deck-court officer are not over 
after the trial is concluded. The record of trial must be accurately com· 
pleted. The record commences at the top of the reverse side of the deck
court card with an entry setting forth the place and date of trial. The 
pleas, the witness list, the findings, the sentence, the consideration of pre· 
vious convictions, and the signature of the deck-court officer follow. If 
rough notes have been kept during trial, the pertinent entries must be 
transcribed therefrom. Each entry on the deck-court card should be care
fully checked for error. The common errors are listed and classified in 
Article 10-22. A specimen record of a guilty case wherein one specifica· 
tion is preferred is shown in Figure 10-5. This figure illustrates the most 
common type of record. A specimen record of a not guilty case wherein 
two specifications are preferred and testimony is recorded is shown in 
Figures 10-6 and 10-7. 

10-15. Medic81 statement. Whenever a person is sentenced by court·martial 
to solitary confinement on bread and water or diminished rations, for a 
period exceeding ten days, there must appear on the record of proceedings 
the certificate of the senior medical officer under the immediate jurisdic
tion of the convening authority to the effect that such sentence will not be 
seriously injurious to the health of the prisoner. This certificate is printed 
on the reverse side of the deck-court card with the word not omitted and 
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RECORD OF DECK. COURT No. _2.1::.11.5 • 
(New serIes each calendar year) 

~L!b~__~9!'..Q_~.!IlQ§ • • §Lc;. • U. S. _li, _ 
(Name of accused, surname first) (Rate or rank) 

~l~_l!.!~.!'_~~!J~?_~I?~__fi~_.:!_q~~_~. . •u. s. _~~ _ 
is ,!!JI•.<hy arderul as Du'k Caur/* to try the ahooe.nomed mon for tIN 
following offense(~: SPECIFICATION: 
In thot }-qbD..M19_~_SrnjJ!l ...__ ~S!_q'!lgJLS~j:_q[l9 __i;;lA~S. •• 

U. S. Navy,
 
 
altoelrul to the U. S. S. De Iaware.
 
 

~lrilesoseroing on board the U.S.S. Delaware. did, 
on or about July 17, 1945. on a pUblic street in 
the city of Baltimore. Maryland. wilfully, 
violently, and without justi!iable cause, 
engage in a fight with a civil ian, name to the 
relator unknown, and did then and there, in the 
manner aforesaid, do violence against the peace 
and good order of the city aforesaid, the 
United states then being in a state of war• 

••_larne.s__F...._Allen•..Hc._ ....._._. ._._. . U. S. IL_._._ 
qlDill act as reeeo'er,' Approoed: J.lI.b'_.1.8. .194_5.

I~*-~b.-~m-Cattt.. U. S. Jt'm.m Gmdg. 

, ~~:~l-$.~£-. U.5.·.1I.=. __ 

~rjJ . .1...-.l922.. .•_nn • 

Dale of P'Utnl mli'lmtnl .I!tAY_.1Ji._.12!l~_.__ Ext. ._._•••• _ 

Pay: P,utnl ,ailn,. I __ ~~••• _•• _. __ ••__•• _. __ N.I. R. 1_5iL _ 

R«o,JqfpreDlowtonDlcllom: 9-18-44, 'aof 8 hrs. DC, sent. 
1p $18. Appvd. by c. a. 9-20-44. 

'See sec. 692(3). var. 1; NCB. 1937•.if commanding officer ,Is deck 
court <lfficer. In such case strike out the words ''is hereby ordered lIS 
Deck Court to try" and substitute for them theso words. "TrIal of." 

-Send direct to the office of the Judge Advocate General for additional 
copIes of thIs form. For the sake of uniformity none should be prln ted 
on board ship.

Fill In this form on a typewriter equipped with diu type, If one Is 
avaUable. 
N. J. A. 166 X 16 10497-' 

Figu,e 10-5a. A deck-court record; guilty case. 
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4dditlonal information necessary to the completeness of thJs record,
and which has to be forwarded to the Department should be type.
written on thin bond paper, uniform In size with this sheet. and attached 
by pasting on this araa. This does not apply to testimony etc., which 
is usually retained on board. (Sees. 698, 704 (17), NCB 1937.) 

u. S. s. _~_E_~~~A~~L __~:,_1_.L1J..~ ._._._.• /9.l!.!i.
 
 
The accused was arraigned and pleaded as follows:
 
 

Gui lty 

TheJo1lowing witnesses appeared for tlre prosecution: 

None 

TTze following witnesses appeared for tlre defense: 

None 
FINDING. (N. C. B. Sec. 699 (10» 

The specification proved by plea. 

SENTENCE. (A. G. N. 3O&64(b» ~ ~~~ 
o-~Ij~('IS')et.a.,tV, ~ 
;t4 ~ #1'.i)()/lUV~g~ 
~~a-~fAiA>(~~ 
~~i/'7~~ 

PREVIOUS CONVICTION~) CONSIDERED x~1t 
(Proper deletion shall be made In the above entry to show whether
 
 

previous convictions have been considered. Sec. 700, NCB 1937.)
 
 

~ £ __._____ _ ...Du~ em,t...Jot. u. S. Ji. 

~ .<nItnce UJOulJ • p,oJuce mlou. tnjuJ1/1I>·At. A",rq,. 

___________________• • MdlaJ Co,p.. U. S. N. 

_JJ._S~S~_llelawa.r:e.._.J.u.ly--20..._..
_... . 19...!!§.
 

TA• •<nImc. I, oppro,d and lAc .ccu.d tn/armd lAl, J.". 
 

;t~Z!f.--Sl~-.---C9-2L u. s. ~-~-- ..- Co"J;: 
LOu of pay oJfuJsd AaJ betn tnlad on lAc pay account. of ill/, mon anJ IDill b. 

cAa~eJ In QCcoTJance UJilh lAc lerrm of llre stnlince as Qpproottl. 

{_......P,;,;,-D;.;,;.C!,;,;,~;..M._-~_-_~_-_·.. ... J.--i.e.-u-.t.•..;.--S--c.........-I:l~~----... U._S._-K_--
FORWARDED TO THE JUDGE ADVOCATE GENERAL 

( REVIEWE:£) BY ••_ ••_•••••••••_._ _._._••••••••••_•••_•••__••_) 
u. So GOVERNMENT PRINTING onact .x. 16-10407-2 

Figure 1Q-Sb. A deck·court record; guilty case. 
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u. S. ~:PJ~tq~_~.r:e_. . . • 

RECORD	 OF DECK COURT No. _l..~=-_lt_~ ._. . _ 
(New series each calendar year) 

~~_~!~.!._~.9_t:.~__~~.;; , ~)s: , u. S. _~~ _ 
(Name of accused, surname first) (Rate or rank) 

~]!l_t:!~_~~~~__~~~~~ __~: __~~?~_r: , U. S. _~.: _ 

is hereby orJemI /l$ Deck Court* to try Me ahooe-nameJ man for Me 
following offeme(.): SPECIFICATION: .1: 
In Mat -~.Q.~I}--~I!)Q.L~~J.!~, __~~?!'lg[1_.uL~LfJ_q~~ .... _~_._~~ 
Navy, 'attached to the U.S.S. Delaware, while so
 
 
~ serving on board the U.S.S. Delaware hav

ing, on or about February 18, 1945, on board said
 
 
.~x*a~~~ ship, been lawfully ordered by one
 
 
James Jackson, lieutenant, u.s. Navy, to report
 
 
immediately to the officer of the deck of said
 
 
Ship, did then and there refuse to obey and did
 
 
wilfully disobey the said lawful order, the United
 
 
States then being in a state of war.
 
 
SPECIFICATION 2: In that John Amos smith, seama~
 
 

first class, U.S. Navy, attached to the U.S.S. Del

aware, while so serving on board the U.S.S. Dela

ware, did, on or about February 18, 1945, on board
 
 
said ship, gamble for money with cards, the
 
 
United states then being in a state of war.
 
 
_______________.~gH~r__~!_)W.?_qD ....__y5_t,; .• U. S. Jj...R..,
 
 
~CI /l$ rM /; JpprooeJ: _.£~!>J:.Id~r.Y.._l.9 • /94 5 
Mg ~_~_~_C!QL.U. s. .r;~ ComJg. 

J COIlJ"'tt~~-~~-.~U-~-~. u. s..Ii•. _ 

Dal. of bfrJ -A.u_g~?_L29...._.l9_21 
Dal. of pr"cn1 ,,,It,tmen1 __QfJ,__ 4.._.19..lf!L 
Pay: P,,,,,,t ,aling, $_A§. 

__, Exl. _H 
N. J. R.. 

.. . 
onft.• 

$_.5!l.. 

._ 
_ 

. __ 

Rwm!of/>,..iouHonDidlollJ: 1-5-45, Drunkenness; DC, sent. 
10 days conf., Appvd. by C.A. 1-9-45. 

'See sec. 692(3), vsr. I, NCB. 1937, if commanding officer is deck 
court officer. In such case strike out the words "is hereby ordered as 
Deck Court to try" and substitute for them these words, "Trial of." 

Send direct to the office of the Judge Advocate General for additional 
copies of this form. For the sake of uniformity none should be prin ted 

0~t1"fg ft:U"form on B typewriter equipped with elite type, if Qne is 
lIvailable. 
N. J. A. 166 X' 16-10497-3 

Figure 1Q-ba. A deck·court record; not.guilty case. 
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221 THE DECK COURT 

, Additional InCormation necessary to the completeness oC this record, 
..nd which has to he Corwarded to the Department should be type
written on thin bond paper, uniCorm In size with this sbeet. and attached 
by pasting on this area. This does not apply to testimony etc., wbJcb 
Is usually retained on board. (Secs. 698, 704 (17), NCB 1937.) 

u. S. S. .:.q@l_'!.~~~ .. ._L~~r:y_qr:L~Q, , /91Jf>... 
The accused was arraigned and pleaded as Jollows: • 

To the first specification, not guilty. 
To the second specification, guilty. 

The Jollowing wllnesses appeared Jor the proseciJllon: 

lieut.Jarnes Jackson, U. S. Navy;
 
John R. Sarns, PhMlc, U. S. Naval Reserve.
 
The Jollowing witnesses appeared Jor the defense: 

William A. Bonner. Sic, U. S. Navy. 

FINDING. (N. C. iI. Sec. 699 (10» 

The first specification proved.
 
 
The second specification proved by plea.
 
 

PREVIOUS CONVICTION(ll) CONSIDERED X~X 
(Proper deletion shall be made In the above entry to show whether 

P1"'vious'convictions bave been considered. Sec. 700, NOB 1937.) 

~__rl:../~ U~_UJ_1 U. S. _~. D,c~ Court. 

Haol", uomlnd ""lUed om! pI.., oj M, confinemml. 10m of opinion Ihrd ..«allon 

0/ ,mlence woulJ .r!9_~ produce ,ertous In/u'll /D M, heoillt. 

Q_~ l_;Q_~ u~~_~,_. Med/,olC,r/>l. U. S. N. 

Th, '!nlen<, i, oppro()eI/ om! the ""IUd informed thl, Jog. 

f..ou of poy oafuaoed ho, 6,en mlord on th' pay occounls of 1101, mon una will 6, 
ch«~ed In o<,oraone, willt th,/erml oj th' ,mI""" os oppro,ed. 

____• ._. •__• U. S. _ 

FORWARDED TO THE JUDGE ADVOCATE GENE,RAL 

REVIEWEJ). 811: ._._._._•• • •• 
u. S. GOVERNMENT PRIHTlNl; OffiCE X 1&-10497-::1 

Figure 10-6b. A deck-court record; not gui!ty case. 
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U. S. S. DELAWARE
 
 

Record of facts adduced by testimony of witnesses
 
 

Deck Court Trial No. 15-45
 
 

Smith, John Amos, SIc, USN
 
 
.... , . 

For the prosecution: 

James Jackson, lieutenant, USN 

Recognized the accused as John Amos Smith, SIc, USN. 

On February 18, 1945, at or about 2 :30 p.m., on board U. S. S. Delaware, gave 
verbal order to accused to report to officer of the deck immediately. 

Accused stated he would report later as he had liberty. 

Repeated order and accused refused to obey and left ship. 

John R. Sams, PhMIc, USNR 

Recognized accused as John Amos Smith, SIc, USN. 

Heard order given by Lieut. Jackson to accused on February 18, 1945, on board 
ship, to report to officer of the deck. 

Heard accused state he would report later. 

Heard Lieut. Jackson repeat order to report to officer of the deck immediately anti 
thereupon saw accused turn away from Lieut. Jackson and leave the ship. 

For the defense: 

William A. Bonner, SIc, USNR 

Recognized accused as John Amos Smith, SIc, USN. 

Heard Lieut. Jackson order the accused, on February 18, 1945, on board ship, to 
report to officer of the deck immediately. 

Heard accused state that he would report later and heard no reply from Lieut. 
Jackson. Impression was that Lieut. Jackson agreed. 

Figure 10-7. A record of deck-court testimony. 
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223 THE DECK COURT 

a blank space left in its place. Thus, the senior medical officer on board 
completes the certificate by filling in the word not and signing his name. 
If he considers that the sentence will be seriously injurious to the health 
of the prisoner, he signs the certificate without inserting the word not. The 
deck-court officer should notify the brig officer to send th~ accused to the 
senior medical officer as soon as possible after the sentence has been deter
mined so that the deck-court card may be transmitted to the convening au
thority for his action without unnecessary delay. When a sentence other 
than solitary confinement on bread and water or diminished rations for 
more than ten days is adjudged, the certificate is unnecessary and the 
spaces in the certificate on the deck-court card are left blank. Although the 
certificate is not dated, it must be signed prior to the date of the convening 
authority's action, otherwise the convening authority cannot act upon the 
sentence. 

1~16. Convening authority's action in review. The deck·court card, with 
accompanying sheets containing the facts adduced by testimony, the state
ment of the accused, etc., is transmitted to the convening authority after 
the record has been completed as heretofore described. The convening au
thority, or his successor in office, has full power as reviewing authority to 
remit or mitigate, but not to commute a sentence, and to pardon any pun
ishment the court may adjudge. No sentence of a deck court may be car· 
ried into effect until it has been so approved or mitigated. Although Section 
702, footnote 15, Naval Courts and Boards, 1937, provides that when the 
officer empowered to order a deck court himself acts as a deck-court officer 
the signature of such officer upon the record of trial is sufficient without 
special notation of approval, it is considered better practice for such an 
officer to sign the approval, inasmuch as the statement of publication is 
connected therewith in the printed matter on the deck·court card, and with
out his signature thereto, or special notation of publication, the date on 
which the sentence is published will not be authenticated. 

In the space provided on the deck-court card for the convening author· 
ity's action, the date is placed immediately above the printed matter which 
reads: The sentence is approved and the accused informed this day. In case 
of approval, the convening authority need only sign the card. In case of 
disapproval, the convening authority strikes out the word approved in the 
printed matter, and types in its place the word disapproved, initialling the 
change in red ink in the right-hand margin. If the convening authority 
wishes to take mitigating aci.ion, he inserts a comma in place of the period 
after the printed matter, and then records his action. Specimen forms for 
the convening authority's action are shown in Figure 10-8. Although his 
action may be typewritten, the convening authority must sign in his own 
handwriting the action taken by him. His rank and official position should 

RESTRICTED 



224 NAVAL JUSTICE 

appear after his signature. The following paragraphs briefly discuss the 
convening authority's action in review. For a more complete presentation, 
reference should be made to Sections 471 to 483, inclusive, Naval Courts 
and Boards, 1937, and to Chapter 13 of this text. 

1.	 	 Reviewing authority defined. When the proceedings of a deck court 
are regularly submitted to the convening authority for review, such 
officer becomes a reviewing authority. However, in order to avoid con
fusion; he is termed the convening authority even while exercising the 
functions of a reviewing authority. 

2.	 	 Reviewing power vested in office. The reviewing power as well as the 
convening power of a deck court vests in the office, not in the person, 
of the authorities so acting. Consequently, when the officer who has 
ordered the court has been relieved and is absent, it is competent for 
his successor in office, whether temporary or permanent, to act as re
viewing authority. The review cannot be delegated to another officer. 

3.	 	 Matters to be specially considered. In reviewing a deck court: (a) ob· 
jections to the jurisdiction of the court should be carefully considered, 
whether or not made at trial or on review; (b) objections to the speci. 
fication should not be considered unless made at the trial, except where 
the specification fails to state an offense; (c) sufficiency of the evi· 
dence to sustain the findings of the court should always be considered 
by the reviewing authority, keeping in mind the duties of the court in 
weighing the evidence before it; (d) all objections made at the time 
of the trial and the rulings of the court on these objections should be 
carefully considered; (e) if there has been no miscarriage of justice, 
the findings of the court should not be set aside or a new trial granted 
because of technical errors or defects which do not affect the substan
tial rights of the accused. 

4.	 	 Action on acquittal. No action should be taken by a convening au
thority which purports to approve or disapprove an acquittal or a find· 
ing of not proved. Approval in such cases is not required and dis
approval cannot affect the finality of the proceedings, if legal, as a 
bar to a second trial for the same offense. 

5.	 	 Returning record. The power of a convening authority in returning 
any record to the court is limited to a revision of its findings and 
sentence or the correction of clerical errors or omissions in the record 
of proceedings, and, in the event of the court's adherence to its former 
conclusions, to disapproval of such action. The convening authority, 
unless specifically authorized by the Secretary of the Navy, will not 
return a record of trial to any court for reconsideration of an acquit
tal, or the sentence originally imposed with a view to increasing its 
severity. 
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6.	 	 Conditional remission. Sentences of a deck court may, in the discre
tion of the convening authority, be conditionally remitted in lieu of 
being summarily executed and, as a general rule, this type of review
ing authority action produces a salutary effect, especially where the 
sentence contains a combination of two punishments and one is con
ditionally remitted. The period during which a sentence is held in abey
ance is a probationary period, and the commanding officer may execute 
the sentence at any time during such period if he deems the proba
tioner's conduct warrants such action. In such a case, the commanding 
officer of the accused should make a full report to the Navy Depart
ment (Judge Advocate General) of the reason therefor. By policy a 
probationary period should not exceed six months. If a man serves his 
probationary period, the remission of the sentence becomes uncondi
tional without further action. 

7.	 	 Commutation. 	The power to commute sentences, that is, to change the 
nature of the punishment, is not vested in any officer of the Navy. In 
this connection, however, the Judge Advocate General has ruled that 
action by a convening authority remitting that part of a sentence which 
requires confinement to be solitary, on bread and water, is legal even 
though the effect is to change the character of the sentence to confine
ment. 

8.	 	 Solitary confinement on bread and water. It is the duty of the con
vening authority either to remit any part or the whole of any sentence, 
the execution of which would, in the opinion of the senior medical 
officer aboard, given in writing, produce serious injury to the health 
of the person sentenced, or to submit the case again, without delay, to 
the same or to another deck court, which shall have power, upon the 
testimony orally taken, to assign some other of the authorized punish
ments in the place thereof. 

If a deck court fails to specify the days a full ration is to be al
lowed in a sentence involving solitary confinement on bread and water, 
as for example, every third or every fifth day, the convening author
ity shall specify in his action the day a full ration is to be allowed. 
Increasing the frequency of full rations is proper action in mitigation. 

9.	 Loss 	of pay and reduction in rating. When a cenvening authority ap
proves a deck-court sentence involving both reduction in rating and 
loss of pay, he must, in taking action on the record, state that the 
policy of the Navy Department as set forth in Section 446, Naval 
Courts and Boards, 1937, has been considered and state his reasons 
for deviating therefrom. The Navy Department does not look with 
favor on such sentences because of the fact that men so sentenced, in 
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Convening Authority Action 

Approval 

The sentence is approved and the accused is infonned this day. 

Remission 

1. , but the loss of pay is remitted. 
2. . , but the confinement is remitted. 
3. . , but the reduction to the next inferior rating is remitted. 
4	 	 , but the solitary confinement on bread and water, with full ration every third 

(3rd) day, is remitted. 
5.	 . ..... , but that part of the sentence which requires the solitary confinement to be 

on bread and water, with full ration every third (3rd) day, is remitted. 
6....•.. , but that part of the sentence which requires the confinement to be solitary 

on bread and water, with full ration every third (3rd) day, is remitted. 

Mitigation 

1.	 	 , but the loss of pay is reduced to the loss of $16.00 per month of his pay for 
a period of two (2) months, total loss of pay amounting to $32.00. 

2. . , but the period of confinement is reduced to fifteen (IS) days. 
3	 	 , but the period of solitary confinement on bread on water, with full ration 

every third (3rd) day, is reduced to twelve (12) days. 
4. but the period of extra police duties is reduced to fifteen (15) days. 
5.	 	 but the limits of confinement are extended to the limits of the ship (or 

station) . 
6. but the frequency of full ration is increased to every third (3rd) day. 

Conditional Remission 

1••••••• , hut the reduction to the next inferior rating is remitted on condition that 
Jones maintain a record satisfactory to his commanding officer during a 
period of six (6) months, otherwise he is to be reduced to the next inferior 
rating. 

Acquittal 

The proceedings which resulted in an acquittal are approved. 

Disapproval 

The sentence is disapproved and the accused is infonned this day. 

Figure 10-8. Specimens of actions by the convening authority of a deck court. 
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the absence of mitigating action, are penalized with both a fixed and 
continuous loss of pay. 

10.	 Ordering 	new 	trial. If the deck court was without jurisdiction or if 
none of the specifications alleges an offense, the reviewing authority 
should disapprove the proceedings, findings, and sentence and convene 
a new court for the trial of the case. The new trial should be had 
upon the same specifications, unless the disapproval is based on fatal 
defects therein, in which event, new specifications should be drawn 
correctly setting forth the offenses intended to be alleged at the pre
vious trial, provided that such new specifications are not barred by 

• the statute of limitations. 

10-17. Revision. Upon the receipt of the record of a deck court, the con
vening authority must proceed at once to examine it in order that it may 
be returned for revision if such course be necessary. The only case in 
which a revision may be had by a deck court, other than the one which sat 
originally, is where the medical officer certifies that the execution of the 
original sentence of the court would be seriously injurious to the health of 
the accused. In such a case, the new court is restricted in its action to 
review of the record of the former trial and a redetermination of the sen
tence. No further testimony will be admitted. In no case may new evi
dence be admitted when a court is ordered to revise its proceedings. 

During a revision an entirely separate record is to be kept, in accord
ance with Sections 458 to 468 inclusive, Naval Courts and Boards, 1937, 
and Chapter 13 of this text. The record in revision is made on thin bond 
paper of the same size as the deck-court card, and is pasted to it. Correc
tions in the record are not made in an informal manner by erasure or inter
lineation. The sentence in revision must be in the handwriting of the deck
court officer. If the trial originally resulted in conviction, but on revision 
in acquittal, the acquittal will be announced in open court in accordance 
with the lAsual jjrocedure. 

10-18. Publication. The result of a trial by deck court need be published 
to the accused only, but when publication cannot be made to the accused, 
by reason of his absence, as by desertion subsequent to trial, publication to 
the command is necessary in order to complete the record. Publication of 
a deck court, thus, consists of merely informing the accused of the findings 
and sentence of the court as approved. The publication entry is contained 
in the printed matter on the deck-court card relating to the convening au
thority's approval; therefore, the signature of the convening authority below 
this printed matter not only authenticates his action but also the date of 
publication. 
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10-19. Notation of checkage. Records of the proceedings of deck courts 
must show, over the signature of the supply officer having the accounts of 
the accused, that the loss of pay, if there be any ac1judged and approved, 
has been checked. At the bottom of the deck-court card on the reverse side 
a certificate to this effect is printed, and where loss of pay has been ad· 
judged the certificate must be signed prior to forwarding the deck·court 
card to the Judge Advocate General. 

10-20. Transcript for the log and service record. Before a deck·court card 
i~ transmitted to the Judge Advocate General a brief transcript is taken 
therefrom (except in case of acquittal) and furnished to the officer of the 

•deck and the executive officer for entry, respectively, in the ship's log and 
upon the service record of the man concerned. In the case of a marine the 
transcript shall be furnished to the marine's commanding officer. This tran· 
script comprises (I) the offense{s) and dates{s) thereof, (2) the fact and 
nature of the trial with the date thereof, (3) the finding(s), (4) the sen· 
tence as approved, and (5) approval of convening authority and date there· 
of. If the said punishment be disapproved or mitigated subsequently by 
the department, an entry to that effect is made as soon as notice thereof 
is received. The transcript and entries are authenticated by the signature 
of the commanding officer or his duly authorized representative. 

10-21. Disposition of the record. The record of a deck court, when com· 
pleted, is at once forwarded by the convening authority to the Judge Ad
vocate General by ordinary mail service, unless the forwarding officer 
considers that means providing a higher security should be used. Should 
the accused desire to make an appeal to the Secretary of the Navy within 
the period of thirty days, as prescribed by law, such statement as he may 
wish to make is submitted in writing and appended to the record of testi· 
mony, separately therefrom, and is forwarded therewith to the Navy De
partment (Office of the Judge Advocate General). As the Secretary of the 
Navy reviews such appeal, no action by any intermediatao authority is reo 
quired. Except in cases of appeal separate sheets containing the testimony 
of witnesses called in a deck court should not be forwarded to the depart. 
ment as a part of such records, as the testimony thus recorded is intended 
only for the guidance of the convening authority in his approval or dis· 
approval of the finding and sentence, 

10-22. Common errors. The following is a list of the more common errors 
found by the Office of the Judge Advocate General in reviewing deck courts. 
They are primarily the result of unwarranted deviation from approved 
procedure. 

The consequences of numerous errors such as those listed will readily 
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be seen. It is frequently necessary to return records for correction. The 
additional handling involved increases the risk of misplacing or losing 
records. When such records are not promptly returned, follow-up letters 
must be addressed to those responsible. If such a record has been lost, it 
is necessary to obtain a new record, preparation of which is often attended 
with difficulties. Moreover, an individual whose action or presence is a 
legal requisite to corrective measures is sometimes no longer available. In 
such a case, correction is long delayed, if not impossible, and a miscar
riage of justice is the probable result. 

Numbers in parentheses refer to sections in Naval Courts and Boards, 
1937, except where otherwise indicated. 

1.	 Specifications. 

a.	 Rating of accused omitted. (693 (4» 
b. Jurisdiction	 not shown when accused is not alleged to be serving 

under command of convening authority at time specification was 
preferred. (Court-Martial Orders 8, 1930, p. 16) 

c.	 Time or place of offense omitted. (35) 
d. Date of approval omitted. (695), (Naval Digest, 1916,68, par. 91) 
e.	 Approval unsigned. (695) 

2.	 Before trial. 

a.	 Consent to trial unsigned. (696 (7» 
h. Rate of pay of accused omitted. (697) 
c.	 Previous convictions: 

(1)	 Punishments by commanding officer erroneously listed under 
this head. (Naval Digest, 1916, 91, par. 31) 

(2)	 	Section 438, Naval Courts and Boards (regarding extension of 
enlistment) not observed. 

(3)	 Not recorded properly. (440) 

3.	 Record of trial. 

a.	 Date or place of trial omitted. (698) 
b.	 Plea omitted. (698 (9» 
c.	 Pleas not recorded separately. (663 and 698 (9» 
d. Witness list left blank instead of indicating none when appropriate. 
e.	 Deck-court officer called as witness. (698 (9) Duties) 
f.	 Statement inconsistent but plea not rejected. (Court-Martial Orders 

9, 1932, p. 10) 
g.	 Finding phrased improperly. (699 (11» 
h.	 Finding on each specification not recorded separately. (676 (66) 

and 699 (10». 
i.	 Previous convictions: 

(1) Stated to have been considered when none are recorded. 
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(2)	 	No lltatement whether or not considered when lluch IS show. 
on face of deck-court card. (700 (13)) 

4.	 Sentence. 
a.	 Phraseology 	or abbreviations improperly used. (700 (12) and 678 

(70)) 
b.	 Confinement on 	bread and water or on diminished rations not ad

judged to be solitary. (700 (12) and 678 (70)) 
c.	 	Confinement when solitary not expressed in days. (AGN, Art. 30) 

(678 (70)) 
d. Period over which loss of pay is to extend not stated. (446) 
e.	 	Exceeding legal limits: (AGN, Arts. 30 and 64). (678 (70)) 
f.	 	Loss of pay at excessive rate. (446) 
g.	 	Unauthorized combinations of forms of punishment. (Court-Martial 

Orders 5, 1932, p. 11; 8, 1932, p. 10) 
h.	 Not'in handwriting of deck-court officer. (700 (12)) 
i.	 	 Altered by interlineations or erasures. (448) 
j.	 Not signed by deck-court officer. (700) 

5.	 	 Action of convening authority. 
a.	 	Taken without having certificate completed by medical officer when 

required. (701 (14)) 
b. Date omitted. (702) 
c.	 	 Revision ordered in violation of 474, Naval Courts and Boards, 

1937. 
d.	 	Sentence increased in part. (Court-Martial Orders 9, 1924, p. 4. 

modified by Court-Martial Orders 5, 1931, p. 17) 
e.	 	Unsigned. (702 (15)) 
f.	 	 Sought to be modified when once taken. (Court-Martial Orders 5, 

1927, p. 11; Court-Martial Orders 7, 1933, p. 11) 

6.	 	 Revision. 
a.	 	Corrections made by changing original record. 	 (463, 464, and 702 

(15)) (See also Court-Martial Orders 74, 1920, pp. 17 and 18.) 
b. Evidence received. (462) 
c.	 Finding or sentence not in handwriting of deck-court officer. (467) 
d. Action thereon not taken by convening authority. (463) 

7.	 	 Disposition subsequent to final approval. 
a.	 	Checkage not signed. (703 (16) and 686 (92)) 
b. Testimony forwarded	 to 	 office of Judge Advocate General, when 

not required. (704 (17)) 
c. Sentence revised but accused not informed of approval thereof. 
d_ Extra sheets not properly attached. (463 and 698) 
e.	 	Record not forwarded promptly. 
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10-23. Similarity between deck-court and summary court-martial records. 
While in general the procedure of a deck court is considerably less formal 
than that of the summary court-martial, the same essential steps are ob
served and recorded. A study of the records of a typical deck and a typical 
summary court will reveal the similarity of the records for the two courts 
and facilitate an understanding of the relative formality required in reo 
cording their procedure. 

•
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71. THE SUMMARY COURT-MARTIAL 

A. INTRODUCTION 

11 A1. Nature and function of the summary court-martial. The summary 
court-martial is a formal naval tribunal concerning which every naval of
ficer should have a professional working knowledge. The court is com
posed of three officers, not below the rank of ensign as members, and an 
officer designated as a recorder who performs duties in trial similar to those 
of a prosecuting attorney. The presiding member of the court is called the 
senior member, and as such speaks and acts for the court. The entire pro
ceeding, including the testimony of witnesses, is recorded. But for a few 
exceptions, the provisions in Chapter 4, Naval Courts and Boards, 1937, 
relating to instruction for courts-martial apply to the summary court· 
martial as well as the general court-martial. Article 26, AGN, prescribes 
the officers who are empowered to convene the court; Article 30, AGN, sets 
forth the punishments it is empowered to impose; and Article 32, AGN, 
provides for its review. The punishments which are tabulated below in· 
clude a bad-conduct discharge and in general are more severe than those 
of a deck court. Thus, offenses which are deemed deserving of greater 
punishment than a deck court may award, but not sufficiently serious to re
quire trial by general court-martial, are tried by summary court-martial. No 
sentence of a summary court-martial may be carried into effect until it has 
been approved by the convening authority and by the immediate superior 
in command; unless the convening authority is the senior officer present 
and he approves the sentence in that capacity. 

llA2. Summary court-martial punishments. 

1.	 	Discharge from the service with a bad-conduct discharge; but the 
sentence shall not be carried into effect in a foreign country. 

2.	 	Solitary confinement, not exceeding thirty days, on bread on water, 
or on diminished rations. 

3.	 	Solitary confinement not exceeding thirty days. 
4.	 Confinement not exceeding two months. 
5.	 	Reduction to next inferior rating. 
6.	 	Deprivation of liberty on shore on foreign station. 
7.	 Loss of pay not to exceed three months. 
8.	 	Extra police duties not to exceed three months. 
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Legal combinations: 

7 may be combined with 8. 
Either 7 or 8 may be combined with 1, 2, 3, 4, 5, or 6. 
Both 7 and 8 may be combined with 1, 2, 3, 4, 5, or 6. 
In addition, a summary court-martial 'may disrate any rated person for 

incompetency. 

11 A3. The precept and the specifications. The summary court·martial 
comes into being through the issuance of an order convening the court. 
The order is called a precept, and must be signed by the convening author
ity. The convening authority is the commanding officer of the command to 
which the accused is attached. The precept specifies the time and place of 
meeting, is addressed to the senior member of the court, and sets forth the 
officers composing the court as well as the recorder. 

The first step in contemplation of trial after issuance of the precept 
is the preparation of the specifications on which the accused is to be tried. 
A specification sets forth in writing the facts constituting the offense with 
which a man is charged. In general, it corresponds to an indictment at 
common law, although it is not as technical. It is not sufficient to state only 
the nature of the offense. Facts must be set forth which are sufficient if sub
stantiated, to conclusively show that the offense with which the accused has 
been charged has been committed. The drawing of specifications is exten
sively covered in Chapter 9 of this text. 

11 A4. The court and the recorder. The members of the court act both 
as judge and jury, passing upon and determining all questions of law and 
of fact. Their functions are simihr to those of a civilian judge sitting in 
a court of equity, or in a case where both sides have waived a trial by 
jury. The vote of each member upon a question arising during the prog
ress of a trial has equal weight. The members of the court, as well as the 
recorder, are responsible for the correctness of the record of proceedings. 

The recorder at the trial acts as prosecuting attorney and as adviser to 
the court on questions of law and procedure. In the event the accused has 
no counsel, it is incumbent upon the recorder to see that the interests of 
the accused are at all times protected. For these reasons, the recorder, 
who is usually a junior officer, should make a conscientious study of all 
material available in order to discharge his duties' in a creditable manner. 

llA5. The preliminary interview with the accused. When the precept for 
the court and the specifications for the trial of a particular man have been 
handed to the recorder, he should promptly examine them for possible 
errors. He should next send for the accused in order to deliver to him a 
copy of the specifications on which he will be tried. The recorder will read 
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the specifications to the accused and hand him a copy with the date and 
hour of delivery written on it. The accused should sign a receipt to the re
corder for the specifications. The recorder will then explain to the accused 
that he will have an opportunity to plead guilty or not guilty before the 
court, and that he may have counsel to assist him in preparing and pre
senting his defense. If, in discussing the case with the accused, it develops 
that he might have any good defense whatever, or the accused believes he 
has, discussion of the merits of the case should be terminated at once and 
the accused advised to secure counsel. Any advice to plead guilty should 
be scrupulously avoided. Whenever the accused has secured counsel, all ne
gotiations by the recorder must be conducted through counsel. If the accused 
does not have counsel, the recorder should carefully explain to the accused 
that he may, besides introducing witnesses in his behalf, either (1) take 
the stand and testify under oath, or (2) make a statement not under oath. 

11 Ab. Trial procedure. The purpose of the trial procedure is to provide 
an exact method whereby the court may determine whether a person has 
committed an alleged offense and, if it is found that he has, adjudge a 
proper sentence. The trial procedure may be broken down into ten distinct 
stages, as follows: 

1. Organization of the court. 
2. Consideration of the specifications. 
3. Arraignment and pleas. 
4. Presentation of evidence. 
5. Statement of the accused. 
6. Argument. 
7. Findings. 
8. Matter in aggravation, mitigation, and extenuation. 
9. Previous convictions. 

10. Sentence. 

The entire procedure of the summary court-martial is covered in de· 
tail in Chapter 12, Section B, and a step-by-step outline of procedure is 
contained in Chapter 12, Section A. The following paragraphs are a con· 
cise summary which establishes a basic pattern for an understanding of 
this court. 

Organization of th'e court, At the commencement of the trial, there 
will be present the senior member at the head of the table, with the other 
two members sitting at his right and left, respectively, according to rank. 
The only other person present will be the recorder. The court is opened 
by the senior member announcing: The court meets. The accused, the or
derly, and the reporter are then called into the room, and after introducing 
the reporter and orderly, the accused is asked if he desires counsel. If he 
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replies in the negative, the recorder must advise the court to the effect that 
the accused has been informed of his right to have counsel and the benefits 
which may accrue from the exercise of his right. If the accused already 
has counsel, the officer acting as such is formally introduced to the court 
and takes seat as such. A suitable arrangement of table and chairs for the 
conduct of trial is shown below. 

Senior member 
X 

. 
X Third memberSecond member X 

X WitnessCounsel for accused X 

X ReporterAccused X 

X 
Recorder 

The accused, after being informed of the membership of the court, is 
asked if he objects to any members serving thereon. An objection will be 
sustained if it is shown that any member of the court has personally in
vestigated the offense and expressed an opinion as to the guilt of the ac
cused. In addition, other objections will be considered which tend to show 
that a member of the court would be biased while acting in his judicial 
capacity. In the event of objection, the court is cleared and the challenged 
member withdraws from the courtroom, leaving the two remaining mem
bers of the court to decide on the challenge. If the objection is sustained, 
the court adjourns until the convening authority designates another mem
ber to serve. If no objection is made, or if the objection is not sustained, 
the trial proceeds, and each member, the recorder, and the reporter are 
duly sworn. While the members of the court and the recorder are being 
sworn, all persons in the courtroom are required to stand. 

The court having met, the accused being present and his counsel, if 
any, having been introduced, the accused having been informed of the mem
bership of the court, the right of challenge accorded, and the court and 
recorder sworn, the organization of the court is complete for the trial of 

the case. 
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Consideration of the specifications. Immediately after the court is 

sworn, the accused is asked whether he has received a copy of the specifica

tions preferred against him and upon what date. After the fact that the 

accused has received a copy of the specifications has been admitted or 
shown, the accused is asked if he has any objection to make to them. If 
the accused does not object to any feature of the specifications, if the re

corder reports no defect in them, and if the members of the court find no 

defect, the court pronounces them to be in due form and technically cor

rect. After this stage of the proceedings, the accused will not be heard to 

object to the charges and specifications except upon an error of substance, 

that is, upon a defect which would vitiate the entire proceedings. This 

may be noted at any stage of the trial that it manifests itself. 

Arraignment and pleas. After the court has been organized, the speci
fications considered, and special pleas, if any, disposed of, the accused is 
asked whether he is ready for trial; if so, all persons who may be called 
upon to testify are cleared from the courtroom. The recorder then reads 
the specifications separately and in order to the accused, and arraigns him 
by asking how he pleads to each, guilty or not guilty. The accused's re
sponse constitutes his plea to the general issue. The order pursued in case 
of several specifications will be to arraign on the first, second, etc. Both 
the recorder and accused stand during the reading of the specifications and 
the arraignment. Should the accused plead guilty to any specification, and 
should such plea be accepted, the senior member must warn him that he 
thereby precludes himself from the benefits of a regular defense and must 
ask him if he persists in such plea. 

Presentation of evidence. If the accused pleads not guilty to any speci
fication, the prosecution must prove by introduction of evidence all the 
allegations contained in the specification beyond a reasonable doubt in 
order for the court to find the specifications proved. If the accused pleads 
guilty, his plea constitutes a judicial admission of the allegations contained 
in the specification and proof thereof by evidence is unnecessary. The 
proper order and sequence for the introduction of evidence are as follows: 
First, by the prosecution; second, by the defense; third, rebuttal by the 
prosecution; fourth, surrebuttal by the defense. After the examinations of 
all the prosecution's witnesses, the recorder informs the court that the 
prosecution rests. The accused then calls his witnesses, and after their ex
aminations have been completed, he will inform the court that the defense 
rests. Witnesses are subject to cross-examination and, of course, subject to 
questioning by the court. Rebutting evidence, that is, evidence offered in 
rebuttal and surrebuttal, is evidence in reply to that produced by the other 
side. All evidence, whatever its nature, is recorded in the order that it is 
received by the court. 
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Statement of the accused. At this stage of the proceedings, the ac· 
cused may, if he so desires, make an unsworn statement, orally or in writ· 
ing, which may be considered by the court in recommending the accused to 
the clemency of the reviewing authority. Such statement of the accused is 
a personal declaration and cannot legally be actfd upon as evidence by 
the court, nor can it be a vehicle of evidence, or argument thereon, nor 
properly embrace documents or other writings or even averments of rna· 
terial facts, which, if duly introduced, would be evidence; and if such 
things be improperly included in a statement, they are entitled to no evi· 
dential weight. It sometimes happens that an accused will plead guilty and 
then submit a statement containing matter which had it been established by 
evidence following a plea of not guilty, would have ~upported or tended 
to support that plea. Such statement is inconsistent with a plea of guilty. 
In such cases the plea of the accused should be rejected, a plea of not 
guilty entered, and the trial should proceed on that basis. 

Argument. The prosecution and defense are accorded an opportunity 
to present an argument to the court. Although it is not mandatory that 
either make an argument, it is advisable to do so in order to clarify the 
issues in the case for the benefit of the court and the reviewing authorities. 
The argument may be oral if there is a competent reporter, or it may be 
submitted in written form. The recorder has the right, to make the opening 
and closing arguments, and the defense makes the intermediate argument. 

Findings. The court is closed to deliberate upon its findings, except 
where the accused has pleaded guilty to all specifications and it is patent 
that the specifications haye been proved by plea. In arriving at the find· 
ings, the plea of the accused, evidence if adduced, and arguments, if made. 
are to be carefully considered. \'\'hen an accused pleads guilty to a speci. 
fication, the proper finding is The specification proved by plea. In case 
the finding is The specification n()t proved, an explicit statement should im
mediately follow that the court acquits the accused of the offense specified. 
Should the accused be acquitted on all specifications, the court is reopened. 
and the recorder, in the presence of the accused, reads aloud the findings 
of the court. Should the court find one or more specifications proved and 
others not proved, the accused must be called before the court and in· 
formed of the specifications not proved. After the court has arrived at its 
findings, the recorder is recalled aEd directed to record them. The findings 
are to be typewritten or in the handwriting of the recorder. 

Matter in aggravation, mitigation, and extenuation. After the findings, 
if the recorder has knowledge that the offense as actually committed was 
of graver nature than appears on the face of the specification, it is his duty 
to offer such testimony as tends to show the aggravated nature of the of
fense, but in doing this he should be careful not to introduce testimony reo 
lating to a separate and distinct offense. The accused, after the findings, 
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may introduce matter in mitigation of the punishment or extenuation of the 
offense, or matter from his service record and testimony as to past char
acter. Both sides may cross-examine and offer evidence in rebuttal to this 
type of testimony. If matter purporting to be in extenuation or mitigation 
is introduced after a plea of guilty and is found to controvert any element, 
the plea of the accused should be rejected, a plea of not guilty entered, 
and the trial should proceed on that basis. 

Previous convictions. The recorder, after recording the findings, ex
cept where such findings have resulted in an acquittal, states whether or 
not he has any record of previous convictions by courts-martial. If not. an 
entry to this effect is made in the record, but the court need not be reopened. 
If there be such record, the court is opened and the record is submitted 
to the accused for opportunity to object to its admission. If there be no 
valid objection, it is read by the recorder in the presence of all parties to 
the trial. 

Sentence. The court is closed for the purpose of determining the sen
tence. It is made by law the duty of courts-martial in all cases of conviction 
to adjudge a punishment adequate to the nature of the offense committed. 
In cases where there has been evidence in mitigation or extenuation, a 
court-martial may recommend the person convicted to clemency. This clem
ency, however, may be exercised only by the convening and reviewing au
thorities who are expressly empowered to mitigate or remit punishment. 
When a sentence has been determined upon, the recorder is called before 
the court and under its direction he draws up the sentence specifying the 
exact nature and the degree of the punishment adjudged, and, after approval 
by the court, enters this on the record. The sentence must be recorded in 
the handwriting of the recorder. After the sentence has been recorded, the 
proceedings in each separate case tried by the court must be signed by all 
the members of the court and also the recorder. These signatures are for 
authentication and do not necessarily import unanimous .concurrence in 
rulings, findings, decisions, and other action taken. If the accused is recom
mended to clemency, the recommendation is recorded immediately after the 
signature of the members of the court and the recorder to the sentence, and 
is signed by the members concurring in it. The court is adjourned by the 
senior member announcing The court is adjourned. 

11 A7. Procedure after trial. After trial, the record is prepared by the re
corder, who has taken an oath to keep a true record of the evidence and 
proceedings of the court. Although a yeoman generally types the record 
under the recorder's supervision, the recorder is responsible for its accu
racy. The members of the court are likewise responsible. When a sentence 
of solitary confinement on bread and water or diminished rations for more 
than ten days has been adjudged. it is necessary that a medical certificate 
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signed by the senior medical officer aboard, reciting that the health of the 
accused will not be seriously injured by execution of the sentence, be at
tached to the record. The senior member transmits the finished record to 
the convening authority for his action in review. 

Review by convening authority and immediate superior in command. 

Before the sentence may be executed, the approval of the convening author
ity and the immediate superior in command is required. However, should 
the convening authority of the court be the senior officer present, the sen· 
tence may be carried into execution upon his approval alone. 

Under Article 33, AGN, the convening authority may approve or dis
approve the proceedings and sentence, or remit or mitigate the sentence or 
any part thereof, but he cannot commute the sentence. To remit means to 
give back. For example, in sentences involving loss of pay and confine
ment, the loss of pay is frequently remitted. Mitigate means to make less 
severe. For example, a sentence of thirty days' confinement may be miti
gated to twenty days. To commute a sentence means to change the nature 
of the punishment; for example, to change a sentence of confinement to 
reduction in rating. The Secretary of the Navy may commute a sentence, 
but no other reviewing authority may do so. The immediate superior in 
command has the same power as that vested in the convening authority by 
Article 33, AGN. 

Publication and checkage. After the necessary review has been com
pleted and the action in review placed in the record, the convening author
ity causes the sentence to be published. Publication is to the command, 
and is made although the accused has deserted subsequent to trial, or is 
not present through some other cause, and whether the trial has resulted in 
acquittal or conviction. If a sentence of pay loss has been adjudged and 
approved, an order is sent to the supply officer for checkage of the accused's 
accounts, and a statement to the effect that the accused's accounts have 
been checked is appended to the record. A brief transcript is then taken 
from the record and furnished to the officer of the deck and the executive 
officer, respectively, for the ship's log and the service record of the man 
concerned. 

Transmittal of the record. After the transcript of the recod is taken, 

the record of proceedings is forwarded to the office of the Judge Advocate 

General by the convening authority without a letter of transmittal. In the 

office of the Judge Advocate General, the record is again reviewed, this 

time for the Secretary of the Navy who is the final reviewing authority. 

The authority of the Secretary of the Navy in this regard is set forth in 

Article 54(b). AGN, which provides that he may set aside the proceedings 

or remit or mitigate, in whole or in part, the sentence imposed by any 

naval court·martial convened by any officer of the Navy or Marine Corps. 
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B. THE PRECEPT, COMPOSITION, AND SESSIONS OF THE COURT 

11 B1. The precept. The precept is the order convening the court. It is 
addressed to the senior member of the court and is signed by the con
vening authority. In his signature to the precept, the convening authority 
should set forth the position which he occupies empowering him to con
vene the court. A summary court-martial cannot try cases referred to it 
by other than its own convening authority. The convening authority will 
deliver the precept to the senior member, and, orally or in writing, notify 
the other members and the recorder of their appointment. Supplementary 
to the precept, individual orders may be issued to the officers named therein 
directing them to perform the duties set forth in the precept. Such are not 
orders authorizing an officer to sit upon the court, but for him to report to 
the senior member thereof for that purpose; the precept or its modifica
tions signed by the proper authority convening the court is the document 
authorizing an officer to take part in the proceedings thereof. It is incum
bent upon an officer having official knowledge of his having been named in 
a precept convening a summary court-martial to report to the senior mem
ber of the said court for that duty even though he may not have received 
specific orders so directing. If the convening authority desires to authorize 
the court to adjourn over holidays, the precept should specifically state 
that such authority has been granted. 

Date. It is obvious that the precept must have been drawn before the 
order for trial and the reference of the specifications to the recorder, as 
otherwise the latter is issued to an officer nonexistent. Consequently, care 
should be taken that the precept is not dated later than the order ahd 
reference which are contained in the document setting forth the specifica
tions. However, where the precept is dated subsequent to the specifications, 
the irregularity will not invalidate the proceedings. 

Recitation of authority. Where the convening authority derives his au
thority from the Secretary of the Navy in accordance with Article 26, AGN, 
the precept begins: Pursuant to the authority vested in me by the Secretary 
of the Navy (Navy Department's file of. .19 ), a summary 
court-martial is hereby ordered to convene within the command . ... For 
example, the authority of officers in charge of construction battalions and 
units to convene summary courts-martial is contained in the Navy Depart
ment's file S03205C of 8 April 1942. This reference is always cited in a 
precept convening a summary court-martial issued by an officer in charge 
of a naval construction battalion or unit. Where authority is otherwise 
given by Article 26, AGN, the precept begins: A summary court-martial 
is hereby ordered to convene . ... Figure 11-1 illustrates the latter type of 
precept and Figure 11-2 the former. 
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Authorization to take up cases pending before c:nother court. Where 
the court is to be authorized and directed to take up cases pending before 
another court, that is, a court convened by a different precept, the follow
ing should be inserted as paragraph three. 3. This court is hereby author
ized and directed to take up such cases, if any, as nwy be now pending 
before the summary court-martial of which Comnwnder...........•........._ , 
U.S. Naval Reserve, is a senior member, appointed by my precept of 
.......................•.........................., 19 , except such cases the trial of which nwy have 
been commenced. This paragraph is utilized in Figure 11-2. 

Changes in composition of the court. Changes in the composition of 
the court can legally be made only by the convening authority, and no 
officer is empowered to sit as a member, or recorder, except in obedience 
to.an order signed by such authority and addressed to the court. It is un· 
desirable to change the membership of a court during the progress of a 
trial. Although changes may be made by modification of the original pre
cept (as shown in Figure 11-3), where changes are necessitated in the 
composition of a summary court-martial, they should ordinarily be made 
by issuing a new precept. Changes in the composition of, or instructions 
to, courts-martial may be made by signal, but the signal shall be followed 
by a written confirmation. Similarly, such changes or instructions may be 
made by other forms of dispatch. When so made, if touching on the court's 
jurisdiction, the dispatch shall be signed with the name of the convening 
authority and his proper title. Such dispatches shall be followed by writ
ten confirmation signed by the convening authority. 

Disposition at trial. At the first session of the first trial by a newly 
convened court, the precept, together with any orders from the convening 
authority directing a change in the composition of the court set forth 
therein, is read aloud by the recorder in court in the presence of the ac
cused, the recorder and the accused standing during the reading. There
after at subsequent trials, copies of the precept and of those orders from 
the convening authority previously read are submitted to the accused for his 
information, and inspection. Orders from the convening authority direct
ing a change in the membership of the court received after the reading of 
the precept, and modifying crders are read in the manner prescribed, and 
at the sessions of succeeding trials copies thereof are submitted to the ac
cused along with copies of the precept and similar orders which !lave been 
read. 

Disposition in the record. The original precept is prefixed to the record 
of the first case tried thereunder and, if more than one case is tried 
thereunder, the first case is referred to in the record of each case subse
quent to the first and a copy prefixed. When a copy is prefixed, it must 
be certified as a true copy by the recorder in the manner illustrated in 
Figure 11-2. 
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u. S. S. DELAWARE 

Hampton	 Roads, Virginia, 
March 1, 1945. 

From: Commanding Officer. 

To: Lieutenant Commander William C. Clark, U. S. Navy. 

Subject: Convening summary court-martial. 

1. A summary court-martial is hereby ordered to convene on board this vessel on 
Friday, March 2, 1945, or as soon thereafter as practicable, for the trial of such persons 
as may be legally brought before it. 

2. The court will be constituted as follows: 

Lieutenant Commander William C. Clark, U. S. Navy, senior member; Lieutenant 
Joseph R. Heath, Medical Corps, U. S. Navy; and Liuetenant (junior grade) Harold 
M. Vance, U. S. Naval Reserve, members; and Ensign Richard B. Hale, U. S. Navy, 
recorder. 

SAMUEL A. POTTS,
 
 
 

Captain, U. S. Navy,
 
 
 
Commanding U. S. S. Delaware.
 
 
 

A 

Figure 11-1. An original summary court-martial precept fissuad by CO of vessel}. 
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SIXTY-NINTH U. S. NAVAL CONSTRUCfION BATTALION, 

ADVANCE BASE RECEIVING BARRACKS, 

U. S. Naval Base,	 Port Hueneme, California, 
March I, 1945. 

From: Officer in Charge. 

To: Lieutenant John P. Jackson, Civil Engineer Corps, U. S. Naval Reserve. 

Subject: Convening summary court-martial. 

1. Pursuant to the authority vested in me by the Secretary of the Navy (Navy 
Department's file S03205 C of April 8; 1942), a summary court-martial is hereby 
ordered to convene within this command on Friday, March I, 1945, or as soon-there
after as practicable, for the trial of such persons as may be legally brought before it. 

2. The court will be constituted as follows: 

Lieutenant lohn P. Jackson, Civil Engineer Corps, U. S. Naval Reserve, senior 
member; Lieutenant Howard J. Allen, Supply Corps, U. S. Naval Reserve; and 
Lieutenant (junior grade) Robert K. Rowan, U. S. N~vy, members; and Ensign Willard 
N. Watts, U. S. Naval Reserve, recorder. 

3. This court is hereby authorized and directed to take up such cases, if any, as 
may be now pending before the summary court-martial of which Lieutenant Howard S. 
Brooks, U. S. Navy, is senior member, appointed by my precept of January 5, 1945, 
except such cases the trial of which may have been commenced. 

(S)	 	Oscar B. Bates 
OSCAR B. BATES, 

Lieutenant Commander, Civil Engineer Corps, U.	 S. Naval Reserve, 
Officer in Charge, Sixty-ninth U. S. Naval Construction Battalion. 

A true copy. Attest: 

WILLARD N. WATTS, 

Ensign, U. S. Naval Reserve, 
Recorder. 

A 

Figure 11-2. A copy of a summary court.martial precept (issued by Oine of 
construction battalion). 
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U. S. NAVAL SECTION BASE, 

Bar	 Harbor, Maine, 
July 10, 1945. 

From:	 Officer in Charge. 

To:	 Lieutenant John P. Jackson, U. S.• Naval Reserve: Senior Member, Summary 

• Court-Martial, U. S. Naval Section Base, Bar Harbor, Maine. 

Subject:	 Change in membership of court. 

1. Lieutenant Avery R. Summitt, U. S. Naval Reserve, is hereby appointed a 
member of the summary court-martial of which you are senior member, convened by 
my precept of July 1, 1945, vice Lieutenant Howard J. Allen, Supply Corps, U. S. 
Naval Reserve, hereby relieved. 

(S)	 Oscar B. Bates 
OSCAR B. BATES, 

Captain, U. S. Navy, 
Commanding, U. S. Naval Section Base, 

Bar Harbor, Maine. 

A true copy. Attest: 

WILLARD N. WATTS, 

Ensign, U. S. Naval Reserve, 
Recorder. 

B 

Figure 11-3. A modification of .. precept. 
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11 B2. Convening authority. Article 26, AGN, provides that summary courts
martial may be ordered upon petty officers and enlisted men in the naval 
service under his command by "the commanding officer of any vessel, the 
commandant of any navy yard or naval station, the commanding officer of 
any brigade, regiment, or separate or detached battalion, or other separate 
or det~ched command, or marine barracks, and, when empowered by the 
Secretary of the Navy, by the commanding officer, or officer in charge of 
any command not specifically mentioned in the foregoing, for the trial of 
offenses which such commanding officer or commandant may deem deserving 
of greater punishment than he is authorized to inflict, but not sufficient to 
require trial by a general court·martial. 

"Commanding officer of any vessel" construed. The words command
ing officer of any vessel, as used in Article 26, AGN, have been construed 
to include a warrant officer when he is actually commanding a naval ves
sel, and this notwithstanding the fact that a warrant officer (noncommis. 
sioned) is not competent to serve as a member of a court-martial. 

Senior officer present. The senior officer present, or the commander 
of a division, etc., as such, cannot order a summary court.martial. The 
precept must show the jurisdiction of the convening authority; it must 
show that the convening authority is the immediate commanding officer of 
the accused. 

Temporary attachment. An accused on detached duty may be tT;'~d by 
a summary court-martial convened by the commanding officer of the com
mand to which he is attached temporarily, even though his records have 
not been formally transferred. In this. connection see Article 4-5 of this 
text. 

11 B3. Composition of the court. Article 27, AGN, provides that a summary 
court-martial shall consist of three officers not below the rank of ensign, 

as members, and of a recorder. The article also provides that the com

mander of a ship may order any oP.'icer under his command to act as such 

recorder. The provisions of this article thus admit of a commissioned war

rant officer being ordered as a member of a summary court·martial and of 

a warrant officer being ordered as a recorder. The senior officer ordered 

as a member of a summary court-martial is designated as the senior mem

ber. It is advisable that in all cases at least the senior member of a sum

mary court-martial have the qualifications of a member of a general court

martial, that is, an officer of the rank of lieutenant in the Navy or captain 

in the Marine Corps, or above. However, where the exigencies of the service 

make it impossible to appoint at least one officer as a member of a summary 
court-martial with the qualifications noted, the convening authority may 

deviate therefrom. (See Article 4-5.) 
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Personnel of the court. No officer should be named as a member to 
whom either the recorder or the accused can reasonably object when called 
upon to exercise the privilege of challenge. An officer who is ordered to 
duty as a membe~ .of a court-martial and who knows, or has due reason to 
believe, that he will be called as a material witness in a case to be tried 
before the court of which he is made a member, should so advise the con
vening authority and upon receipt of such information such officer should 
be relieved from duty on said court. No officer is competent t9 serve as a 
member of a summary court-martial the proceedings and sentence of which 
must later be reviewed by him as convening authority or immediate su
perior in command. 

Deficiency of members. When a trial by summary court-martial is de
cided upon, and a sufficient number of officers of the proper rank to com
pose the court are not under the command of the convening authority, the 
latter shall request the senior officer present to detail the additional officers 
necessary. The senior officer present shall, if practicable, comply with such 
request, in which case he shall, orally or in writing, notify the officers 
detailed. 

Trial of a marine. When a marine is to be tried by a summary 
court-martial, one or more marine officers shall, if practicable, be detailed 
as members of the court. 

Officers of the Naval Reserve, Coast Guard, etc., as members. When 
actively serving under the Navy Department in time of war or during the 
existence of an emergency pursuant to law as a part of the naval forces 
of the United States, commissioned, officers of the Naval Reserve. Marine 
Corps Reserve, Coast Guard, Lighthouse Service, Coast and Geodetic Sur
vey, and Public Health Service may be ordered to serve on summary courts
martial in the same manner and to the same extent as commissioned offi
cers of the regular Navy or Marine Corps for the trial of enlisted men of 
the regular Navy or Marine Corps or of any of the services above enumer
ated, subject to the following restrictions: (1) In so far as possible, no 
enlisted man of the regular Navy or Marine Corps, or of any of the serv
ices enumerated, shall be tried by a summary court-!I1artial unless the ma
jority of the members thereof are of the regular Navy, Naval Reserve, 
Marine Corps, or Marine Corps Reserve, or of the same service as the ac
cused. (2) Commissioned officers of the Naval Militia in the service of the 
United States, the Lighthouse Service, the Coast and Geodetic Survey, and 
the Public Health Service shall not serve on summary courts-martial, ex
cept for the trial of members of their own services. 

1184. Sessions of the court. Courts-martial are held 111 a convenient part 
of the ship (generally the wardroom) or navy yard, or other place as may 
be ordered. No naval court or assembly of a judicial character shall be 
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ordered or permitted to assemble or conduct any part of its proceedings 
in any place subject to foreign jurisdiction, except by consent of the for
eign country. When, however, United States forces are in foreign territory 
for military purposes, that part of the foreign territory actually occupied 
by such forces is not subject to foreign jurisdiction within the meaning 
herein expressed. 

Sessions to be public. The sessions of courts-martial shall be public, 
and, in general, all persons, except such as may be required to give evi· 
dence, shall be admitted. The accused himself may expressly waive his 
right to a public trial. In cases where it may seem desirable that certain 
classes of spectators, such as women, children, and others, should be ex
cluded during the trial, the court should communicate with the convening 
authority requesting permission therefor and giving a full statement of the 
reasons. It is proper at any time, however, for the court to advise spec
tators of such classes as the above to withdraw on account of the nature 
of the testimony anticipated. 

Deliberations to be in closed court. Deliberations upon any question 
arising between the parties to the trial, and upon challenges, the sufficiency 
of the specifications, the findings, the sentence, etc., shall be conducted in 
closed court; except, that it is not necessary for the court to go into closed 
sessions where it is manifest that the action of the court will be unani
mous, as upo~ a challenge where the challenged member admits that he 
cannot be impartial, or for findings upon a plea of guilty, and in any 
other cases, where, in the discretion of the senior member, closing the 
court would be merely perfunctory. Care will be taken in such cases that 
no votes are taken in open session. If any member believes that the mat· 
ter should be passed upon in closed session. it is proper far him to move 
that the court be closed, whereupon the senior member will clear the court. 
When the doors are o.pened, the accused will be informed of the action the 
court has taken upon any challenge, question of evidence, etc., and upon 
an acquittal. 

Whenever the court is closed, the recorder shall withdraw and the ex
pression the court was cleared shall be understood as including such with
drawal. 

If for any reason it is desired to call the recorder before the court 
while it is closed to advise it, the accused and his counsel should also be 
present. 

In important cases where delay would ensue because of the number 
of spectators present the court itself may withdraw to another room pre
pared for the purpose for deliberating in closed sessions. 

Court view. It is discretionary with the court whether it will view 
the place where the alleged crime was committed, or where some fact or 
transaction material thereto occurred. If it does so, the court must be at· 
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tended by the accused and his counsel. No evidence should be taken while 
viewing the place and the court shall hold no communication with others 
while so doing, except as necessary to have witnesses point out objects 
about which they have testified, or to have the recorder or counsel point 
out objects about which they will produce testimony. 

Hours of session. Naval courts-martial may hold sessions at any hour 
of the day, but they are not to meet at unusual hours, nor should the dura
tion of sittings be unusually protracted, unless the court is informed by the 
convening authority that the case is one of extraordinary urgency and that 
such a measure is therefore warranted. Hours for holding sessions of a 
summary court-martial, however, shall be selected with a view to as little 
interference with the performance of routine duties as the administration 
of justice and the interests of the accused and the service permit. 

The senior member reports when the court meets and when it adjourns 
through routine channels to the c011Vening authority. The meeting, adjourn
ing and recessing of summary courts-martial shall be entered in the log. 
The name and rank of the senior member shall also be entered. 

Dissolution of court. A summary court-martial is dissolved by the 
order of the authority who convened it. Such order may be oral. When 
so dissolved, the court cannot legally be reconvened. 

1185. Clerical assistance and interpreter. In all trials by courts-martial, 
where practicable and necessary, the convening authority shall provide for 
the furnishing of clerical assistance. In cases where there is no competent 
stenographer assigned, the court may require that all communications, mo
tions, and questions be reduced to writing and read to the court. Wherever 
practicable the convening authority, if not present at the place where the 
court is to meet, shall direct some officer present there to detail clerical 
assistance from either the enlisted or civilian personnel unde( his jurisdic
tion. If a reporter or interpreter be employed, he should be sworn. He 
should be present when the court is open but should npt be allowed to be 
present during closed court. 

No expense to the Government by the employment of a reporter, inter
preter, or other person to assist in a trial by court-martial should be al
lowed by the court except when authorized by the convening authority. 
When necessary, the convening authority may authorize the recorder of a 
summary court-martial to employ an interpreter or clerical assistance at 
market rates or less. However, the convening authority, before authorizing 
the employment at Government expense of an interpreter or reporter, should 
exhaust all local governmental sources, including civilian employees, and, 
if this proves unavailing, he should communicate with the Navy Depart
ment, requesting advance authority to employ the required assistance. 
When such employment is authorized, an agreement is drawn up in dupli-
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cate between the recorder and the stenographer. One copy of this agree
ment is retained by the stenographer and the other is forwarded by the re
corder together with the bills of the stenographer in duplicate. certified 
correct, and a certified copy of the letter of the convening authority, to 
the disbursing officer of the navy yard or naval district in which the trial 
is held. Such disbursing officer will prepare the necessary public bills and 
pay the account upon receiving the proper signatures. A report of all ex
penditures, made in accordance with the above instructions, shall be made 
by the recorder to the Judge Advocate General. 

11 B6. Guard, orderly, and provost marshal. The duties of the guard and 
orderly in a court-martial trial are those normally associated with these 
terms as used in the naval service. A provost marshal is not generally used 
in the ordinary trial, but his employment, as a rule, is confined to cases 
of importance. At the request of the recorder, the necessary guard and 
orderlies are detailed by the commanding officer of the ship or station 
where the court is ordered to convene. 

C. MEMBERS OF THE COURT 

11 C1. Duties in general. Members of a summary court-martial perform 
the functions of judge and jury. They hear, discuss and weigh the evi
dence, determine the guilt or innocence of the accused and, if the accused 
is found guilty, adjudge a proper sentence. They are sworn to try the case 
pending before them well and truly . .. without prejudice or partiality . .. 
according to the evidence which shall be adduced. The liberty, or even the 
entire future life of an accused may be seriously affected by their deci
sions. Service as a member of a summary court-martial is, therefore, a 
most important duty which must be conscientiously performed. All mem
bers, irrespective of rank, have an equal vote and an equal responsibility 
in deciding the question of guilt' or innocence and in determining the sen
tence. The senior member has no greater power than any other member 
in this respect. He does, however, have some special functions to perform 
which are discussed in the following article. 

11 C2. Duties of the senior member. The senior officer in rank of a sum
mary court-martial becomes senior member thereof by virtue of his rank. 
He is so denominated in the precept and so signs the record of proceed
ings. Besides his duties and privileges as a member, the senior member is 
responsible for the dignified and orderly conduct of the proceedings of 
the court and is empowered to keep order. He is the organ of the court and 
as such speaks for the court, acts for the court, and in every case an· 
nounces the rulings of the court. He is also responsible that all persons 
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called before the court are treated in a becoming manner and in all cases 
of impropriety, whether in language or behavior, he should report the of
fender to the convening authority. He should recognize the equality of 
members in deciding questions presented to the court in the course of its 
proceedings. In all cases where such questions arise he shall order the 
court cleared for the purpose of reaching a decision thereon, except where 
in his opinion this would be merely perfunctory. It is his duty to admin
ister the oath to the recorder and to all witnesses called to testify before 
the· court. (See Article 11C6 and Appendix B, of this text, for forms of 
oath.) The senior member reports the fact and time of the meeting of 
the court and its adjournment through routine channels to the convening 
authority and transmits the finished record to him. 

Admonitions to accused. Should the accused state that he does not 
desire counsel he shall be informed by the senior member of the court 
that counsel will be assigned him should he so desire, and he shall be ad
vised to consult counsel before deciding to proceed with the case without 
counsel. 

Should the accused plead guilty to any specification and should such 
plea be accepted, the senior member shall warn him that he thereby pre
cludes himself from the benefits of a regular defense and ask him if he 
persists in such a plea. 

Admonitions to witnesses. When the parties indicate that they have no 
more questions to ask a witness who has testified before a summary court
martial, the senior member of the court will inform the witness that he 
took an oath to state everything within his knowledge in· relation to the 
specifications and that he is now privileged to make any further statement 
necessary to fulfill his oath; that if he is not sure what the specifications 
are, they will be explained to him. 

The senior member should especially direct any witness who has testi
fied in the case to refrain from disclosing either directly or indirectly any 
part of the testimony he has given and hom conversing with any' person 
whatsoever. This admonition, however, is not issued to the recorder, a 
member of the court or the accused after testifying. 

11 C3. Duties of members. In general, the members of the court as a body 
finally decide upon all questions as to the admissibility of evidence, and 
pass upon all questions presented to the court during the course of the 
proceedings. The members of the court, as well as the recorder, are respon
sible for the correctness of the record of proceedings. The court cannot 
with propriety attempt to rise above the law of which it is a creature and 
disregard the provisions of law. It cannot announce by its findings that 
offenses with which Congress has seen fit to deal as crimes of a very grave 
nature are, in its opinion, too trivial and insignificant to be seriously re-
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garded. If the members of the court believe that because of good motive 
on the part of the accused when he committed the offense, or because of 
unusual circumstances, the accused should not be severely punished, it is 
none the less the duty of the court to find according to the law and the 
evidence and to adjudge a sentence commensurate with the offense proved. 
In such case, ample provision for the protection of the accused is provided 
in the recommendation to clemency which it becomes the duty of the mem
bers of the court to make, and the court should not presume upon the pre
rogative of the reviewing authority in exercising clemency. Such action would 
be, in effect, a reflection upon the judgment of the reviewing authority. 

Voting upon interlocutory questions. The vote of each member upon 
a question arising during the progress of a trial as, for instance, the com
petency of members or witnesses, has equal weight, and, in taking the opin
ion of the court, the junior member shall vote first, viva voce, and then the 
others in inverse order of their seniority. Where evidence is taken upon 
such question the issue is determined by a preponderance of the evi
dence, that is, by the evidence which best accords with reason and prob
ability, and the party having the affirmative need not prove beyond a rea
sonable doubt. The view of the majority becomes the decision of the court. 

It is customary for a member objected to, to withdraw when the court 
is cleared to deliberate upon the challenge, and he should always do so. 
Although this leaves but two members in the court, it stilI leaves a legal 
minimum as the member who has withdrawn has not yet ceased to be a 
member. The court, after being cleared, proceeds to deliberate and de
cide upon the validity of the objection. In case of a tie the challenge is 
not sustained. 

Voting upon findings. In arriving at the findings, the plea of the 
accused, the evidence adduced, and the arguments made are to be carefully 
considered. The accused shall not be found guilty of any specification or 
of any offense included in it unless a majority of the court is convinced 
of his guilt beyond a reasonable doubt. After the court has sufficiently de
liberated, the senior member shall, upon each specification, beginning with 
the first, put the question whether the specification is proved, not proved, 
or proved in part. Each member shall write proved, not proved, or proved 
in part, and if the latter, what part, over his signature, and shall hand his 
vote to the senior member. The latter, after he has received all the votes 
upon each specification, shall read them aloud without disclosing how each 
member voted. No written minutes of the votes shall be preserved, unless 
so ordered by the unanimous vote of the court. The decision of a majority 
becomes the finding of the court. 

Voting upon sentence. In determining the sentence each member shall 
write down and subscribe the measure of punishment which he thinks the 
accused ought to receive and hand his vote to the senior member, who 
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shall, after receiving all the votes, read them aloud. The sentence is deter· 
mined by the majority vote. If the requisite number does not agree upon 
the nature and degree of the punishment to be inflicted, the senior memo 
ber proceeds in the following manner to obtain a decision: He shall begin 
with the mildest punishment that has been proposed and, after reading it 
aloud, shall ask the members successively, beginnning with the junior in 
rank, Shall this be the sentence of the court? And every member shall vote 
viva voce, and the senior member shall note the votes. Should there be 
no decision, the senior member shall, in the same manner as before, ob
tain a vote on the next mildest punishment, and, shall so continue until a 
sentence is decided upon. 

11 C4. Seating of members. The members are named in the precept in 
order of their rank and take seat accordingly, the senior member at the 
head or center of the table and other members at his right and left alter· 
nately. If the names should inadvertently not appear in the precept in 
order of rank, the members shall nevertheless take seats, vote, and sign in 
the order of their actual rank. In the case of a new member of the court 
being appointed after the trial has begun, he shall take his seat as such, 
subject to challenge in the same manner as other members, the reading of 
the record of proceedings of the trial to date, and the requirements of 
Article 47, AGN. The record shall affirmatively show the presence of such 
new member. 

11 C5. Absence of members. Article 46, AGN, provides that a member of 
a general court-martial shall not, after the proceedings are begun, absent 
himself therefrom, except in case of sickness or order from a superior. A 
member of a summary court-martial absenting himself except under simi
lar circumstances, commits a grave military offense. Except in the case of 
sickness, absence from duty by a member of a court·martial is not war
ranted unless with the knowledge and approval of the convening authority, 
or except in an emergency to be judged by his commanding officer or im
mediate superior. A mere approved request for leave is not sufficient; nor 
is the fact that such member be the commanding officer of a vessel about 
to sail. In the event a member of a summary court-martial absents him· 
self, an adjournment should be taken until the next day or over Sunday, 
as the case may be, unless it appears that the absence of the member may 
be protracted, in which case the senior member should inform the con· 
vening authority of the facts. 

Article 47, AGN, requires that whenever any member of a court
martial, from any legal cause, is absent from the court after the com
mencement of a case, all the witnesses who have been examined during 
his absence must, when he is ready to resume his seat, be recalled by the 
court, and the recorded testimony of each witness so examined must be 
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read over to him, and such witness must acknowledge the same to be cor
rect and be subject to such further examination as the said member may 
require. Without a compliance with this rule, and an entry thereof upon 
the record, a member who shall have been absent during the examination 
of the witness shall not be allowed to sit again in that particular case. 

11 C6. Oaths. A single oath cannot be taken by the members of a summary 
court-martial which will cover the trial of more than one case. When more 
than one case is tried by the same court, the oath must be administered 
anew in each case. Until the court is duly sworn, according to law, it is 
incompetent to perform any function except to hear and determine chal
lenges against the members. The examination of a challenged member may 
be under oath on voir dire, administered by the senior member at the time 
of the examination. 

TIle procedure for administering the duly prescribed oaths is as fol

lows: (1) all persons in the courtroom rise; (2) the members are sworn
 
by the recorder; and (3) the recorder is then sworn by the senior member.
 

Reporters and interpreters are sworn by the recorder; all witnesses
 
are sworn at the time of testimony by the senior member. 

Although the forms of oaths prescribed for naval courts-martial are 
contained in Appendix E, those for the summary court-martial are set forth 
in the following paragraphs for instant reference in this section. 

Oath for members. You , and , do swear (or 
affirm) that you will well and truly try, without prejudice or partiality, 
the case now depending, according to the evidence which shall be adduced, 
the laws for the government of the Navy, and your own conscience. 

Oath for recorder. You , swear (or affirm) that you will keep 
a true record of the evidence which shall be given this court) and of the 
proceedings thereof. 

Oath for reporter. You , swear (or affirm) faithfully to per
form the duties of reporter in aiding the recorder to take and record the 
proceedings of the court, either in shorthand or ordinary manuscript. 

Oath for interpreter. You , swear (or affirm) faithfully and 
truly to interpret or translate in all cases in which you shall be requiied 
so to do between the United States and the accused. 

Oath for witness. You do solemnly swear (or affirm) that the evi
dence you shall give in the case now before this court shall be the truth, 
the whole truth, and nothing but the truth, and that you will state every
thing within your knowledge in relation to the charges. So help you God 
(or, this you do under the pains and penalties of perjury). 

Oath en voir dire. YO:t , swear (or affirm) that you will 
make true answers to questions touching your competency as a member of 
the court (witness) in this case. 
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11 C7. Procedural aspects. Members of a court-martial cannot be urged 
too strongly to follow the procedure for court-martial trials laid down in 
Naval Courts and Boards, 1937. If a contrary procedure is followed, it 
will often result in invalidating what would otherwise have constituted a 
valid trial had the regular procedure been followed. TIle purpose of this 
section has been primarily to establish the duties and responsibilities of 
the members of the court. In order that a more complete understanding 
may be had of the duties and responsibilities discussed, reference should 
be made to Chapter 12 of this text for the appropriate procedural aspects 
pertaining thereto. 

11 ca. Liability of members. A summary court-martial has no power to 
punish its members, but a member is liable for improper conduct as for 
any other offense against naval discipline. The members of a duly consti· 
tuted and organized court-martial cannot be interfered with in their pro
ceedings by naval authority, yet they may be responsible in civil courts for 
any abuse of power or illegal proceedings. 

D. THE RECORDER 

1101. Appointment of the recorder. The recorder of a summary court
martial is appointed by the convening authority in the precept convening 
the court. The authority for the appointment is specifically given in Article 
27, AGN. The recorder may be any commissioned or warrant officer under 
the command of the convening authority and, if possible, should not be 
liable to summons as a material witness in the case. 

1102. Functions and duties in general. The recorder is the prosecutinr, 
attorney who represents the United States in the trial of offenses referred 
to the court and, under the direction of the court, prepares the record of 
trial. It is his duty when specifications are referred to him, to bring the 
accused to trial promptly, to make a full, systematic and fair presentation 
of the case, to execute the orders of the court, to advise the court in all 
matters of form and law, and to see that the record of its proceedings is 
accurate and in proper form. Upon the recorder, as well as the court, rests 
a distinct responsibility for a fair and complete trial, free from prejudi
cial error. Although his primary duty is to prosecute the case for the 
government, proper prosecution does not mean obtaining a conviction. It 
means presenting the facts to the court fully so that the truth may be ascer
tained. Any act inconsistent with a genuine desire to have the whole truth 
revealed is improper. The recorder must at all times be fair and free 
from bias, prejudice, or hostility. He must conduct himself as a represent
ative of the United States, not simply as an attorney determined to win a 
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case. By the s~me token he must never let his sympathy for the accused 
prevent him from performing his duties as the prosecuting attorney. If 
for any reason, he cannot perform his duties in this manner, he should 
promptly report the fact to the convening authority; 

1103. Familiarity with Naval Courts and Boards, 1937, required. A re
corder's first task is to determine what his duties are. They are described 
in detail in Naval Courts and Boards, 1937, and may be found by looking 
under the word recorder in the index. He should fully acquaint himself 
with all sections therein bearing upon his duties and study particularly 
the excerpts from the Canons of Ethics of the American Bar Association 
(see Article 11E6 of this text). The discussions in Chapter 12 and Chap
ter 15 of this text deal with the trial procedure and evidence, and furnish 
explanatory and supplementary material as to some of the principal func
tions of the recorder. There is, however, no' adequate substitute for a study 
o£ Naval Courts and Boards, 1937. 

If the recorder has any doubt or difficulty as to his duties in general 
or as to a problem in a particular case, he should never hesitate to ask 
his commanding officer or other superior officer for advice. It is far easier 
to avoid errors by obtaining instructions before trial than to try to correct 
them after the proceedings are completed. . 

1104. Familiarity with naval law required. One of the important duties of 
recorder is to advise the court in all matters of form and of law. On every 
occasion when the court demands his opinion he is bound to give it freely 
and fully; and, even when it is not requested, to caution the court against 
any deviation from the essential form of its proceedings or against any 
act or rule in violation of law or material justice. It is thus necessary that 
the recorder be familiar with all matters of form and of law that bear 
upon the trial of" cases before courts-martial. However, it is not as easy 
to definitely ascertain the rules of naval law, as those of civil law for the 
reason that naval law has not been as elaborately codified as civil law 
and is sometimes interwoven with regulations, custom and precedent. The 
recorder must, therefore, have a good practical knowledge of the Navy it
self. The volumes listed in Appendix F will be helpful and sometimes 
necessary depending upon the particular problem involved. Naval Courts 
and Boards, 1937, and the court-martial orders to date are almost manda
tory. In attempting to find the information he desires, the recorder should 
not be content with researching one key-word in a volume index. He 
should think over all the headings possible and exhaust them in the index 
before he leaves the problem, unless he is sure that he has the answer. 
This is quite important because naval law has not been subjected to the 
detailed descriptive word indexing and cross.indexing found in civil law. 
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The information contained in Naval Courts and Boards, 1937, on a particu
lar point should always be exhausted before researching oth~r volumes. 

1105. Counsel for recorder. Although it is neither required nor custom
ary, in summary court-martial trials counsel may be authorized to assist the 
recorder and must be so authorized in order to have standing before the 
court. If counsel be appointed or detailed by the convening authority to 
assist the recorder, the court shall give equal facilities with the counsel of 
the accused in the performance of his duties. Such counsel should be pres
ent when the court first meets, or if detailed after the trial has begun, he 
should report as soon afterward as possible. Appropriate duties include 
taking care of details and arranging for trial and securing the attendance 
of witnesses, assisting in the preparation of cases and conducting the trial 
in particular phases of the case. Ultimate responsibility for the prosecu
tion of the government's ca~e, however, rests upon the recorder. 

1106. Outline of duties before trial. Upon receipt of specifications which 
have been preferred against an accused, the recorder of a summary court
martial must perform certain required duties which are preliminary to and 
necessary for the commencement of the trial. Briefly, these duties, in the 
order which they are normally performed, are as follows: 

1.	 	 Examination of the specifications and accompanying papers. 
2.	 	Service of a copy of the specifications upon the accused and 

explanation of his rights in the premises. 
3.	 	Analysis of the case. 
4.	 	 Interview with the witnesses. 
5.	 	Arrangement of evidence. 
6.	 	 Preparation of questions. 
7.	 	Securing depositions, when necessary. 

8.	 	Notification to members, witnesses and the accused for trial 
attendance. 

9.	 	 Preparation of the courtroom. 

1107. Examination of the specifications and accompanying papers. When 
a case is referred to a summary court-martial for trial, there will be for
warded to the recorder the specifications and accompanying papers. These 
papers should include the commanding officer's report of investigation, if 
any, with its summary of the expected testimony of witnesses, the service 
record of the accused, and, in some cases, documentary evidence such as 
straggler notices, etc. In the event a court of inquiry or board of investiga
tion in which testimony was taken was held upon the case, the record of 
proceedings thereof should also be transmitted to him. In short, the recorder 
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should be furnished with any papers or documents which may be consid
ered necessary for his guidance. 

The recorder should first carefully examine the ~pecifications to de
termine whether (1) they are in due form and technically correct, (2) 
they allege the offenses which the commanding officer believes the accused 
has committed, and (3) they art properly referred to the court which has 
jurisdiction over the accused and for which the recorder has been duly 
appointed. Types of errors in specifications are discussed in Article 9-8. 
The recorder may correct manifest clerical errors, such as errors in spell
ing, punctuation, etc., with the approval of the court, by making the cor
rections in red ink and initialing them in the right-hand margin. How
ever, it is considered better practice at this stage when such corrections 
are necessary to return the specifications to the convening authority in 
order that they may blJ rewritten. Technical errors or errors in substance 
in the specifications should always be corrected by the convening author
ity. By comparing the specifications with the sample forms in Chapter 2, 
Naval Courts and Boards, 1937, technical errors and errors in substance 
are easily discerned, and such a procedure provides a method for deter
mining whether the specifications are in due form and technically correct. 
If the recorder is satisfied that the specifications are in due form and tech
nically correct, he should next compare each specification with available 
reports and information concerning the matters at issue. If it appears 
that any specification is at variance with facts represented by the report 
of investigation or other papers which have formed the basis of the accu· 
sations, the convening authority should be apprised immediately and in
structions requested. A fundamental allegation that must not be over
looked in a specification is the one pertaining to jurisdiction. It is vitally 
important inasmuch as the proceedings of a court are null and void with· 
out proper jurisdiction. In this connection see Article 9-21. 

11 DB. Serving specifications upon the accused and explaining his rights. 

Immediately after the specifications have been received and checked, the 
recorder should serve a copy of them upon the accused. This is usually 
accomplished at a preliminary interview with the accused, and consists in 
delivering to the accused a copy of the specifications showing date of de
livery and securing from him a signed receipt therefor. Before the recorder 
interviews the accused, during the time he is talking with him, and through
out the trial he must bear in mind the fact that one of the most impor
tant concepts in trials by courts-martial is that the rights of the accused 
must be safeguarded. The specifications should be read aloud to the ac
cused and if it is apparent that he does not understand their contents or 
requests an explanation of them, the recorder should very carefully explain 
the meaning thereof. The recorder should then inform the accused that 
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he may plead guilty or not guilty before the court, and that he is entitled 
to a counsel. When the accused does not desire counsel he should also 
explain to him that he may have witnesses called in his behalf; that he 
may take the stand and testify under oath; and that he may make a state
ment, not under oath. 

Right to plead guilty or not guilty. The recorder should fully explain 
to the accused the meaning and effect of the pleas of guilty and not 
guilty; that in the event he pleads guilty to any specification, he will de
prive himself of the benefits of a regular defense to the specification thus 
admitted; that he cannot after such a plea of guilty go ahead and prove 
that he is not guilty; that he may, however, introduce evidence of miti
gating circumstances, in extenuation, or of previous good character. The 
recorder should scrupulously avoid even the slightest suggestion to the 
accused that he plead guilty to anything charged against him. Such a sug
gestion can only properly be made by the accused's own counsel when it 
is felt that the best interests of the accused will thus be served. 

Right to counsel. The recorder should inform the accused that he is 
entitled to counsel and that he may have a reasonable time to prepare his 
defense. In many cases the accused will not know whether he wants or 
needs counsel. In that event the recorder must explain to him the general 
duties of counsel for the defense. If. in discussing the case with the ac· 
cused, it develops that he may have any good defense whatever, or the 
accused believes he has, discussion of the merits of the case should be ter
minated at once and the accused advised to plead not guilty and secure 
counsel. Thereafter, all negotiations should be conducted through the 
counsel. 

In the event the accused announces an intention to plead not guilty to a 
specification, the recorder should strongly urge him to secure the services 
of a counsel to assist him in preparing his defense. 

The accused is entitled to counsel as a right, and whenever practicable 
to counsel of his choice. The court cannot properly deny him the assis
tance of a professional or other adviser. Enlisted men to be tried shall be 
advised particularly of their rights, and should be represented by counsel, 
if practicable, unless they explicitly state in open court that they do not 
desire such assistance. 

If the accused requests counsel, the recorder should ascertain whether 
he has a choice and, if so, he will endeavor, through the convening author
ity, to secure the services of the counsel desired. If the accused desires a 
civilian counsel he will be advised that he must personally bear the cost 
involved. When the counsel of the· accused's choice is not available due to 
exigencies of the service or when the accused has no particular choice of 
counsel, the convening authority must detail a suitable officer to that duty. 
When available an officer skilled in law should be utilized as counsel for the 
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accused and, if practicable, he should have the qualifications required for 
membership in a general court-martial. 

Right to have witnesses called. If the accused does not have counsel, 
the recorder must advise him of his right to introduce witnesses in his be
half, obtain from him a list of his necessary witnesses and summon them 
at the appropriate time. Where necessary, he should arrange for the avail
ability of service witnesses through their commanding officers. The recorder 
must also inform the accused as to the probable witnesses to be called for 
the prosecution, although it is unnecessary to inform him as to the testi· 
mony expected from them. 

Right to take the stand and testify under oath. The recorder must 
explain to the accused where he does not have counsel that he is entitled 
to take the stand and testify under oath as a witness in his behalf, but 
that if he does so he may be subjected to a vigorous cross-examination. 
In advising the accused as to his right to take the stand, the recorder should 
carefully refrain from influencing the accused in this respect, unless he be
lieves that such testimony is necessary to the proper presentation of the 
facts upon which the accused's defense is based, including evidence in ex
tenuation or mitigation as well as previous good conduct and character. 

Right to make unsworn statem~nt. When the accused does not have 
counsel, the recorder must explain to him that he may, besides introducing 
witnesses in his behalf and testifying under oath, make a statement not 
under oath; that such a statement is a personal declaration and cannot 
legally be acted upon as evidence by the court, nor can it be a vehicle of 
evidence nor argument thereon, nor properly embrace documents or other 
writings or even averm"'lts of material facts, which, if duly introduced, 
would be evidence; and if such things be improperly embraced in a state
ment that they are entitled to no evidential weight. 

He should further explain to the accused that the purpose of the state
ment is to provide a means whereby matters in extenuation and mitigation 
may be introduced into the record, upon which the court may recommend 
him to the clemency of the reviewing authority; that should the statement 
contain matters which would support or tend to support a plea of guilty 
if established by evidence, such statement would be inconsistent with a plea 
of guilty and the court would be required. to reject his plea of guilty, re
quire that a plea of not guilty be entered, and proceed with the trial on 
that basis. 

1109. Analysis of the case. After the specifications have been served upon 
the accused and his rights explained. the recorder begins the preparation 
of the case for trial. 

Complete and painstaking preparation before trial is essential to suc
cessful prosecution of his duties. Before the recorder can plan an effective 
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prosecution of the case, it is essential that he know the character of the 
proof required to be presented to the court. This can only be ascertained 
through a careful analysis of all aspects of the case and the offenses stated 
in the specifications. An excellent method for determining what elements 
must be proved in order to establish a prima facie case is to study the sec
tions in Chapter 2, Naval Courts and Boards, 1937, which discuss the of
fenses alleged in the specifications. Having done this, the recorder should 
make a list of the factual matters which will be required as proof to sup
port the necessary elements of the offenses alleged. In order to clearly de
termine whether the available facts will constitute the required proof, it is 
usually necessary and always advisable for the recorder to research the 
court-martial orders pertaining to the offenses alleged and other accessible 
reference material such as that suggested in Appendix F of this text. 

11010. Interview with the witnesses. After having analyzed his case and 
reached a clear understanding of the pertinent evidentiary matters he must 
present to the court, the recorder should decide, from an examination of 
the report of investigation and other papers available, what witnesses will 
be required in the trial of the accused. All such witnesses should then be 
summoned for a preliminary interview so that the recorder may determine 
the exact nature of the testimony to be expected from them and as far 
as possible systematize his plans for presenting the case. In conducting 
this interview the recorder must exercise tact and patience, realizing that 
naval personnel may be reluctant. to give testimony against their ship
mates. It may be advisable to have the witnesses recite their knowledge 
of the offense several times, interposing questions at points where they 
appear uncertain, in order to secure an accurate outline of the evidence 
they are in a position to offer. It can be readily understood that this pro
cedure at the preliminary interview will not only afford the recorder an 
opportunity to prepare his direct examination bilt will also serve to elim
inate many extraneous questions and answers which often result in an un
necessary waste of trial time. 

11011. Arrangement of evidence. The recorder's next problem is to de
cide just how he is going to present his case through the testimony of 
the witnesses. The general method of presenting a case is to prove each 
offense in the order specified and to prove the events relating to each of
fense chronologically in the order in which they occurred. In other words, 
the case should be presented to the court in the manner in which a story 
would be told, beginning with the first event. By turning to the elements 
of the offenses, the recorder will be able to select the first element to be 
proved. He should then consider, reflecting upon his preliminary inter
view with witnesses, which witness would best present the proof of this 
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element by his testimony and plan to call him as the first witness. In the 
same manner the order of calling other witnesses should be arranged, 
having in mind which witnesses are best capable of clearly remembering 
the events and expressing themselves. The recorder should also consider 
whether the accused will offer in his defense evidence which may tend to 
detract from the credibility of prosecution witnesses, and should seek to 
corroborate the testimony of any witnesses who will be thus affected by 
calling additional witnesses, if available, to testify to substantially the 
same facts. However, the recorder should not unnecessarily prolong the 
trial and waste the time of the court by the examination of witnesses 
whose testimony adds nothing to that already in evidence when corrobora
tion is not believed to be necessary. If there is documentary evidence to 
be introduced it should be offered in its appropriate place, according 
to its chronology. 

11012. Preparation of questions. Having determined the method by which 
he will present the case and the order in which he will call his witnesses, 
the recorder should write out the principal questions he will ask each 
witness. These questions should be phrased and arranged in a manner 
calculated to elicit the desired testimony and as such they will serve as 
a valuable guide to the recorder during trial. Questions which go to the 
gravamen of the offense should be phrased so that they may be squarely 
put to the witness. In preparing questions the recorder should select and 
use words that may be clearly understood. He should avoid the use of 
leading questions, except where permitted. A leading question means 
what its name indicates, one which leads the witness to a desired answer; 
that is, one which is put in such a way as to suggest to the witness the 
answer which is expected or wanted. Although there is no particular 
form which will save a question from being leading, questions beginning 
with the words who, what, where, when, and why are usually not lead
ing. Judicious inquiry at the trial not only gets better results with fewer 
words but also indicates to the court, the convening authority and review
ing authority a serious attempt on the recorder's part to do his assigned 
task well. In phrasing questions, the recorder should carefully consider 
the rules of evidence contained in Chapter 3, Naval Courts and Boards, 
1937, and in particular familiarize himself with the rules relating to 
leading questions, double questions, hearsay evidence, opinion evidence, 
documentary evidence, and real evidence. These and other rules of evi
dence having common application in trial are dealt with in Chapter 15 
hereof. 

11013. Securing depositions. A deposition is the testimony of a witness, 
put, or taken down, in writing, under oath or affirmation, before an officer 
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empowered to administer oaths, in answer to interrogatories and cross
interrogatories submitted by the party desiring the deposition and the 
opposite party. The conditions under which a deposition may be taken 
and used in a court-martial are set forth in Article 68, AGN, and are 
further discussed, with completed forms, in Chapter 15 of this text. 
Should it develop that testimony of any witness for the prosecution must 
be secured by a deposition, the recorder must initiate the procedure for 
obtaining it in accordance with instructions contained in Section 213, 
Naval Courts and Boards, 1937. 

11014. Notification to meml:ers, witnesses, and accused for trial attendance. 
The recorder should arrange with the senior member of the court as to the 
time of the trial, and give adequate notice to the members of the court 
and all others concerned, such as witnesses, of the hour, date, and exact 
place of meeting. If the witness is in the naval service and stationed 
near the place of trial, the recorder will informally notify him to attend, 
either orally O\r in writing. In case the witness is an enlisted man, such 
notice should be given to his commanding officer so that he can arrange 
for his presence. Ordinarily a witness should be notified at least twenty· 
four hours before the time he will be required to start for the trial. The 
recorder should formally summon all witnesses whose presence will not 
be insured by informal notification, both for the prosecution and the 
defense. The provisions of Section 245 to 260, inclusive, Naval Courts 
and Boards, 1937, pertaining to the summoning of witnesses are appli
cable to the recorder of a summary court-martial, except that the statutory 
authority to compel the attendance of civilian witnesses within the jursi
diction therein specified is not construed as extending to summary courts
martial. The attendance of a civilian witness before a summary court
martial is, therefore, optional and the subpoena (see Chapter 15), 
should not include mention of a penalty for failure. Such witness can 
be subpoenaed by the recorder at government expense only with the 
approval of the convening authority, and the approval of the Secretary of 
the Navy is necessary to subpoena such witness from a distance that would 
require such authority if the attendance of the witness were desired before 
a general court-martial. 

The recorder must also make arrangements to insure the presence of 
the accused at the trial. This will require notice to the brig officer if the 
accused is in confinement. 

11015. Preparation of the courtroom. The recorder is responsible for ob
taining a suitable room for the trial and having it supplied with the neces
sary tables, chairs, stationery and the like. Some minutes prior to the time 
of the court's scheduled meeting the recorder should have the following 
persons and material ready for the place of trial: 
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1.	 	Just outside of the courtroom: 
a.	 An orderly. 
b.	 The accused. 
c.	 The witnesses. 
d. The stenographer or reporter. 

2.	 	 In the courtroom: 
a.	 Original and several copies of the specifications. 
b.	 Scratch paper and pencils for the members. 
c.	 A Bible. 
d.	 The service record of the accused. 
e.	 An 	information sheet containing (1) rate of pay of the ac

cused in his present and his next inferior rating, (2) date of 
the accused's enlistment and duration thereof, and (3) ac

cused's date of birth. 
£.	 Cards setting forth the appropriate oaths to be administered. 
g.	 	Step by step outline of procedure for senior member and re-. 

corder. 
h.	 Copy of Naval Courts and Boards, 1937. 
1.	 	 Copies of volumes containing Court·Martial Orders to date. 

11016. Duties during trial. At the trial it is the duty of the recorder to 
present the case against the accused. He should be familiar with the pro
visions of Naval Courts and Boards, 1937, dealing with trial procedure. 
A complete analysis of each step in summary court-martial trial procedure 
is contained in Chapter 12, Section B. An outline of the procedural steps 
to be taken is contained in Chapter 12, Section A. Accordingly, reference 
should be made to these sections for descriptive details of the recorder's 
duties during trial. Use throughout the trial of the procedural outline in 
Chapter 12, Section A will enable any recorder to cover all the formal 
procedure and guide him in the presentation of his case. In addition to 
trial procedure, a recorder must have some knowledge of the rules of 
evidence. Chapter 3, Naval Courts and Boards, 1937, compresses into some 
sixty pages a concise workable treatise on those rules. A trial recorder 
should consider such portions of that chapter as bear upon problems 
raised in his particular case. A few of the more common problems of 
evidence which arise are discussed in Chapter 15 of this text. 

A student who carefully prepares his lesson finds the examination to 
be an easy one; and so it is with a court-martial trial. The recorder should 
go into court with his mind as free as possible from procedural worries 
and from distraction by other duties. A recorder should never go into the 
court only partially prepared. If he does, he will find that instead of 
concentrating upon the testimony being given by witnesses and the adducing 
of necessary proof, he will be worrying about extraneous matters that 
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should have been prepared in advance. If the recorder has properly pre
pared his case, he probably wiII have uncovered any legal defense a 
counsel may urge. If a question of law is close or not readily apparent, 
he will have prepared a trial brief of the law so that he may readily inform 
the court upon questions of law arising at the trial and also in order that 
he may urge his position as to the law in argument. 

11 D17. Presentation. The recorder should never go into court with the 
idea that he wiII try a case by showing the weakness of the defense. An 
accused is regarded as innocent until proved guilty, and the recorder can
not prove guilt by merely showing the weakness of the defense. Witnesses 
should be called in a logical, methodical sequence, so that the recorder 
may present to the court an orderly pattern of evidence surrounding the 
commission of the offense. He should take sufficient time to perform each 
step of the trial. If he tries to rush his case through, even though he may 
have a comprehensive grasp of naval law, he is apt to fail to prove some 
vital part of the specification or make other errors of omission or 
commission. 

11 D18. Conduct of recorder. The recorder must not try his case out of 
court with the members. He should not usurp the functions of the court by. 
weighing evidence outside of the court or by weighing the evidence in the .
case as shown by the original papers and withholding evidence which 
should be submitted to the court for its consideration. This is unfair not 
only to the accused but to the court as well and is highly unethical. The 
recorder should not speak off the record when he is in court. When a re
mark is worth making in the court at all it is worth including in the 
record. He should bear in mind that he is not a member of the court and 
has no vote concernil,g the findings or sentence. Whenever the court is 
closed for discussions or for arriving at the findings or sentence, or for any 
purpose, the recorder must retire. He should not engage in personalities 
with counsel. If he believes that a question asked by counsel is improper, 
he should state his objection in plain concise terms. Objections and argu
ments are to be made to the court, not to counsel. If the recorder has 
readily on hand the section number of Naval Courts and Boards, 1937, 
bearing upon a point in issue, he should present it to the court. 

11 D19. Cross-examination. Blackstone was father to the thought that cross· 
examination is the best means yet devised by man for ascertaining the 
truth. The ability to properly cross-examine is an art in itself. Many books 
have been written on the subject. The recorder wiII do well to get a book 
from the library on the subject of cross-examination. Its use is an everyday 
occurrence not confined solely to examinatiol. of witnesses in court· 
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martial proceedings. A good cross-examiner must first be a good psycholo
gist, adept in analyzing men. The manner in which the questions are put 
may vary from friendly to almost hostile in attitude, depending upon the 
personality of the individual being cross-examined; they may be plainly or 
ingeniously worded; they may be repetitious in order to test the credibility 
of a witness. The skilled cross-examiner also knows when to stop cross
examining. The length to which the recorder may go and the manner in 
which he may proceed in cross-examination are discussed in Sections 282 
to 284, inclusive, Naval Courts and Boards, 1937. If the accused takes the 
stand, he should be subjected to a rigid, searching cross-examination. 

11020. Argument. In every case, both the accused (counsel) and the reo 
corder will be afforded an opportunity to present an argument before sub
mitting their respective cases to the court. The recorder has the right to 
make the opening and closing argument. Should the prosecution waive its 
opening argument, the defense thereupon mayor may not make an argu· 
ment, as it desires. Should the defense make no argument, the prosecution 
loses its right to make a closing argument. Both parties should be ac
corded adequate opportunity fairly to present their respective cases by 
argument, yet the court may, in the employment of its sound discretion, 
so limit the time allowed for argument by each side as to avoid prolixity. 
Neither the prosecution nor the defense is required to make an argument; 
however, the proper presentation of the case, as well for the benefit of the 
court as of the reviewing authority, would suggest that both prosecution 
and defense avail themselves of their respective rights to make argument. 

A good argument is extremely beneficial to the court, but a poor one 
has the opposite effect. If the facts are relatively simple and the case is 
short, the recorder should not comment on the testimony at length in his 
opening argument but should confine himself to a few words on the facts 
and dwell mainly on the law. It is good practice for the recorder in his 
opening argument to explain the elements which constitute the offense 
and point out the testimony which has established the prima facie case for 
the prosecution. The recorder should speak slowly and understandably. He 
should avoid personalities in his arguments. He should not interrupt 
counsel when he is making his argument unless he manifestly abuses the 
latitude allowed him. Even then, the recorder should be overcautious in 
this regard because he has a right to make the closing argument and then 
explain the accused's untenable argument. While the accused is making 
his argument, the recorder should jot down notes on the points with which 
he disagrees in order to give the court his version of them in his closing 
argument. 

In his closing argument, the recorder should in general confine him
self to matters of law raised by the defense. It should be borne in mind 
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that if the recorder- is permitted by the court to introduce any new matter 
in his closing argument, the defense, at the discretion of the court, will be 
allowed an opportunity for argument on such new matters. This does not, 
however, deny the recorder the right of a final argument. 

11021. Making up the record. The record of proceedings is covered in 
Chapter 12, Section C of this text. Three specimen summary court-martial 
records are contained in Chapter 13 as a further aid. A recorder should 
read these sections carefully. It is possible to condone mistakes on matters 
of technical law, but there is no excuse.for faulty preparation of a record. 
Chapter 5, Naval Courts and Boards, 1937, sets forth clearly and concisely 
what is expected and the recorder should be guided accordingly. Common 
errors have frequently occurred in summary court-martial cases. By the 
inverse method of ascertaining the errors of courts-martial, the recorder's 
knowledge of naval law will become greater. These common errors are set 
forth in Chapter 13, Section E of this text. If a recorder will review the 
citations given he will acquire valuable knowledge of the common pitfalls. 
He should not try to review them in their entirety, but rather should review 
them a few at a time. In that manner he will be more likely to fix the 
information permanently in his mind. 

E. COUNSEL FOR THE ACCUSED 

11 E1. Right of accused to counsel. The accused is entitled to counsel as a 
right, and whenever practicable to counsel of his choice. The court can
not properly deny him the assistance of a professional or other adviser. 
Enlisted men to be tried shall be advised particularly of their rights, and 
should be represented by counsel, if practicable, unless they explicitly 
state in open court that they do not desire such assistance. Immediately 
after the accused is brought before the court he should be asked if he 
desires counsel, and if he does, counsel should take seat as such. If the 
counsel for the accused is absent at any stage of the proceedings, the 
record should show affirmatively that the accused waives the privilege of 
having counsel present at that time. Otherwise, the court should adjourn 
for a reasonable time if it appears that the counsel will then be present, 
or until the convening authority appoints another counsel. 

11 E2. Requirements when accused does not desire counsel. Should the 
accused state that he does not desire counsel he shall be informed by 
the court that counsel will be assigned him should he so desire, and he 
shall be advised to consult counsel before deciding to proceed with the 
case without counsel. Section 356, Naval Courts and Boards, 1937, sets forth 
the rights of the accused in this respect and in the event the accused states 
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that he does not desire counsel a statement that the requirements of that 
section have been complied with shall be entered upon the record of 
proceedings. It should be borne in mind, however, that the convening au
thority has no power to force counsel upon the accused unless the accused 
is mentally incompetent and thereby unable to look after his own interests. 
In such a case, when mental incompetency becomes known, the case becomes 
one for a doctor rather than a court. Failure to comply with request of 
accused 	that counsel be provided him is a fatal error. 

11 E3. Detailing of counsel. When the accused before a court-martial has 
no legal adviser, the commandant of the navy yard or station, the convening 
authority, or the senior officer present within whose jurisdiction the court 
sits shall, if the accused so requests, detail a suitable officer to act as his 
counsel. Where available, an officer skilled in law should be detailed as 
counsel for the accused, and, if practicable, he should have the qualifi
cations required for membership on a general court-martial. An officer so 
detailed shall perform such duties as usually devolve upon the counsel for 
the defense before civil courts in criminal cases. As such counsel he shall 
use all legal means to protect the interests of the accused and to present 
to the court such defense as the accused may have, and to offer such evi
dence in extenuation, mitigation, etc., as he may be able to obtain. Ordi
narily, when so requested by the accused, counsel should be detailed a 
sufficient time in advance of trial to enable him properly to prepare the 
accused's case. He should, so far as practicable, be relieved of all other 
duties which interfere with this. If the accused does not request counsel 
until he enters the court, the court is powerless to appoint one, but should 
adjourn from day to day until the appointment is made by one of the 
officers named above. It is never proper in such case to detail the recorder 
as counsel. The recorder may act in an advisory capacity as counsel to 

	 	 the accused, rendering him both in and out of court such assistance as 
may be compatible with his primary duty of conducting the prosecution, 
but he cannot act in a personal capacity as counsel for the accused. 

11 E4. Requirements when requested counsel is refused for cause. Sometimes 
the request of the :lccused to have a certain person act as counsel is 
refused for cause and someone else is appointed. Under such circumstances 
the record should show the grounds for refusing the original request of 
the accused. Wherever practicable the accused should be allowed such 
person as he requests for counsel. A trial. of course, ,,-ill not be delayed 
unreasonably until the particular counsel desired by the accused is avail
able to serve. In a trial on board ship or overseas, for example, the accused 
would not be entitled to a continuance, for the purpose of obtaining civilian 
counsel of his own choice, until his ship or unit returned to this country. 
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Expenses attendant to representation by civilian counsel must be provided 
for by the accused. 

11 E5. Duties of counsel in general. Duties of the counsel for the accused 
are similar to those of a counsel for a defendant in a criminal case before 
the civil courts, that is, to represent him at the trial and to present his 
side of the case. Regardless of his personal opinion as to the guilt of the 
accused, he must guard his interests by all legitimate and honorable means 
and present any proper ground of defense or extenuation. While he must 
never resort to any fraud or trickery, he has the duty of presenting to the 
court everything favorable to the accused. He should disclose promptly to 
the accused any personal interest or prejudice he may have, however slight; 
and, of course, if such prejudice, bias, or personal interest is so strong as 
to prevent him from representing the accused conscientiously and fairly, 
he should ask to be relieved before undertaking the defense. He should not 
ask, however, to be relieved merely because he may believe that the accused 
is guilty. An accused who admits his guilt is nevertheless entitled to be 
represented by counsel and to a fair and impartial trial. It is the function 
of the court, not counsel, to determine the question of guilt or innocence. 

11 E6. Legal ethics. Excerpts from the Canons of Ethics of the American 
Bar Association, with certain deletions, are set forth herein for information 
and guidance. 

1.	 	Attempts to exert personal influence on the court. A lawyer should
 
 
not communicate or argue privately with the judge as to the merits
 
 
of a pending cause.
 
 

2.	 The defense 	or prosecution 	of those accused of crime. It is the right
 
 
of the lawyer to undertake the defense of a person accused of crime,
 
 
regardless of his personal opinion as to the guilt of the accused;
 
 
otherwise innocent persons, victims only of suspicious circumstances,
 
 
might be denied proper defense. Having undertaken such defense, the
 
 
lawyer is bound by all fair and honorable means, to present everv
 
 
defense that the law of the land permits, to the end that no person
 
 
may be deprived of life or liberty, but by due process of law.
 
 

The primary duty of a lawyer engaged in public prosecution is
 
 
not to convict but to see that justice is done. The suppression of facts
 
 
or the secreting of witnesses capable of establishing the innocence of
 
 
the accused is highly reprehensible
 
 

3.	 Adverse influences and conflicting interests. 	It is the duty of a lawyer
at the time of retainer to disclose to the client any interest in or
 
connection with the controversy, which might influence the client
 
in the selection of counsel.
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The obligation to represent the client with undivided fidelity and 
not to divulge his secrets or con.ldences forbids subsequent employ
ment from others in matters adversely affecting the client. 

4.	 Advising upon the merits 	of a client's cause. A lawyer should endeavor 
to obtain full knowledge of his client's cause before advising thereon. 
The miscarriages to which justice is subject, by reason of surprises 
and disappointments in evidence and witnesses, admonish lawyers 
to beware of bold and confident assurances to clients. 

5.	 Negotiations 	 with opposite party. 	A lawyer should not in any way 
communicate upon the subject of controversy with a party represented 
by counsel but should deal only with his counsel. 

6.	 	 How far a lawyer may go in supporting a client's cau.se. It is improper 
for a lawyer to assert in argument his personal belief in his client's 
innocence or in the justice of his cause. 

The lawyer owes the client warm zeal in the maintenance and 
defense of his rights, and the exertion of his utmost learning and 
ability. No fear of judicial disfavor or public unpopularity should 
restrain him from the full discharge of his duty. In the judicial forum 
the client is entitled to the benefit of any and every remedy and de
fense that is authorized by the law of the land, and he may expect 
his lawyer to assert every such remedy or defense. But the office of 
attorney does not permit violation of law or any manner or fraud 
or chicane. 

7.	 Restraining clients from improprieties. 	A lawyer should use his best 
efforts to restrain and to prevent his clients from doing those things 
which the lawyer himself ought not do, particularly with reference to 
their conduct towards courts, judicial officers, witnesses, and suitors. 

8.	 	III feeling and personalities between advocates. Clients not lawyers, 
are the litigants. All personalities between counsel should be scrupu
lously avoided. It is indecent to allude to the personal history or 
the personal peculiarities and idiosyncrasies of counsel on the other 
side. Personal colloquies between counsel which cause delay and pro· 
mote unseemly wrangling should also be carefully avoided. 

9.	 Treatment 	of witnesses and litigants. A lawyer should always treat 
adverse witnesses and suitors with fairness and due consideration. 

10.	 Candor and fairness. 	It is not candid or fair for the lawyer knowingly 
to misquote the contents 6f a paper, the testimony of a witness, the 
language or argument of opposing counsel, or the language of a deci
sion or a textbook; or with knowledge of its invalidity, to cite as 
authority a decision that has been overruled, or a statute that has 
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been repealed; or in argument to assert as a fact that which has not 
been proved, or in those jurisdictions where a side has the opening 
and closing arguments to mislead his opponent by concealing or with
holding positions in his opening argument upon which his side then 
intends to rely. 

A lawyer should not offer evidence, which he knows the court 
should reject. Neither should he introduce into an argument, addressed 
to the court, remarks or statements intended to influence the jury or 
bystanders. 

11.	 	Confidences of a client. The duty to preserve his client's confidence 
outlasts the lawyer's employment. 

12.	 	Withdrawal from employment as attorney or counsel. The right of an 
attorney or counsel to withdraw from employment, once assumed, 
arises only from good cause. Even the desire of consent of the client 
is not always sufficient. 

11 E7. Duties before trial. A clear understanding of the duties a defense 
counsel is expected to perform prior to trial is essential for a complete dis
charge of the responsibility placed in him. The general duties of the coun
sel for the accused have been discussed in Article 11E5. Articles llE8 to 
llE12, inclusive, deal specifically with duties required of counsel before 
trial. There can be no substitute for painstaking preparation. The counsel 
for the accused should always feel free to call upon his commanding 
officer or other superior officer to discuss his general duties or to present a 
problem encountered in preparing the defense of a particular case. 

11 E8. Receipt and examination of specifications and accompanying papers. 
Upon being notified that he is to serve in a particular case, a d,efense 
counsel should first secure a copy of the specifications upon which the 
accused is being tried, together with accompanying papers such as arrest 
reports, reports of investigations, etc., and carefully examine them. This step 
is necessary for an intelligent interview with the accused and in order to 

plan the defense effectively. 

11 E9. Interview with the accused. As soon as the counsel is acquainted 
with the case, he should at once arrange to interview the accused. Even 
if the accused is in confinement, he will be allowed to have such inter
views with his counsel as may be required. The accused should be advised 
that everything he discloses to counsel will be held in strictest confidence 
and that counsel cannot serve his best interests unless he tells the whole 
truth, even though it amounts to a confession of guilt. Counsel should 
ascertain whether the accused knows of any other witnesses or evidence 
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not disclosed by the papers forwarded. A close questioning frequently re
veals details or lines of defense that may not at first be apparent. Even if 
there is no defense to the specifications there may be reliable testimony 
as to the accused's good character and record Df service, or as to circum
stances tending to lessen the seriousness of the offenses, which should be 
presented. 

11 E1 O. Explanation of accused's rights. Counsel for the accused must, prior 
to trial, carefully explain to the accused that he may, besides introducing 
witnesses in his behalf, take the stand and testify under oath or make a 
statement not under oath. 

Often the most important question which must be decided in the 
course of a trial is whether or not the accused shall testify. The defense 
counsel must make certain that the accused fully understands the courses 
of action which are open to him, that is, to remain silent, to testify as a 
witness, or to make an unsworn statement, and the possible consequences 
of following each of these courses. If the accused testifies under oath, he 
is not only subject to cross-examination like any other witness, but a 
greater latitude may be allowed in cross-examining him. It is, therefore, 
well to consider the possibility that in testifying as a witness the accused 

may make admissions either on direct or cross-examination, as to matters 
essential to the prosecution's case, thus establishing facts which the prose
cution might otherwise be unable to prove. No inference of guilt can be 
drawn from the failure of the accused to testify and no comment can be 
made by the prosecution of his silence. If he is on trial for a number lilf 
offenses, he has the right to testify about only a part of them and remain 
silent as to the others. Unless the accused can testify fully and frankly 
to facts which constitute defense to one or more of the specifications, or 
which show extenuating or mitigating circumstances, it is usually best that 
he remain silent. The counsel for the accused should dissuade him from 
testifying to an unsubstantiated story which appears incredible and which 
cannot stand up under cross-examination. 

The third possible choice, the unsworn statement, should also be care
fully explained to the accused. He should understand that such a state
ment is a personal declaration and <fannot legally be acted upon as evi
dence by the court, that it cannot be a vehicle of evidence nor argument 
thereon, nor properly embrace documents or other writings or even aver
ments of material facts, which, if duly introduced, would be evidence; and 
if such things be improperly embraced in a statement that they are en
titled to no evidential weight. It should also be explained to the accused 
that the purpose of the statement is to provide a mean'! whereby matters 
in extenuation and mitigation may be introduced into the record, upon 
which the court may recommend him to the clemency of the reviewing 
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authority; that should the statement contain matters which would support 
or tend to support a plea of not guilty if established by evidence, such 
statement would be inconsistent with a plea of guilty and the court would 
be required to reject his plea of guilty, require that a plea of not guilty 
be entered, and proceed with the trial on that basi~ 

11 Ell. Advice as to plea. In an appropriate case the defense counsel 
will explain to the accused his right to plead the statute of limitations in 
bar of trial. If, for example, it appears from the- specifications that they 
are barred by the statute of limitations, that is, that two years have elapsed 
in a case involving absence without leave, the defense counsel should 
explain to the accused his right to enter such a plea. This and other 
special pleas that may be made are discussed in Sections 407 to 409, 
inclusiveJ Naval Courts and Boards, 1937, and in Chapter 12, Section B 
of this text. A decision as to whether the accused will plead guilty or not 
guilty should always be reached before trial. After a full discussion of 
the facts of the case with the accused, he should be asked how he desires 
to plead to each offense. If he indicates that he desires to plead guilty 
to one or more offenses, the counsel should advise him that he will thereby 
admit the offense or offenses alleged. He should be told that he has a 
perfect legal and moral right to enter a plea of not guilty and that if 
there is any doubt in his mind as to whether he is guilty he should 
enter such a plea; that by a plea of not guilty he calls upon the prose
cution to prove the averments in the specification or specifications to which 
he has so pleaded. He should never be encouraged to plead guilty to an 
'offense in the hope that by so doing he may receive a less severe sentence. 
If he desires to plead guilty, little can be done but to offer mitigating 
or extenuating evidence or, in a proper case, assist the accused in pre
paring an unsworn statement as a plea for clemency. 

11 E12. Preparation of the case. By way of preparation, the defense counsel 
will follow substantially the same procedure as the recorder in studying 
the specifications and allied papers, analyzing the case and interviewing 
witnesses. (See Article llD9 to llD12, inclusive, of this chapter.) It is well 
to interview not only witnesses for the defense but also those for the prose
cution and to prepare to cross-examine them in the light of the expected 
testimony for the defense. Counsel should make timely request of the re
corder to secure the attendance of defense witnesses if he is doubtful that 
they will otherwise be present, and should collaborate with the recorder 
in the preparation of depositions in proper cases. (See Article llD13.) 
Counsel may properly interview any witness or prospective witness for 
the prosecution without the consent of the recorder. In doing so, how
ever, he should scrupulously avoid any suggestion calculated to induce 
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the witness to suppress or deviate from the truth or in any degree to 
affect his free and untrammeled conduct when appearing at the trial 
of the accused. 

11 E13. Duties of counsel during trial. It is the duty of counsel to present 
the case for the defense, just as the recorder presents the case for the 
prosecution. Like the recorder, he must be familiar with court-martial pro
cedure and should be acquainted with the provisions of Naval Courts and 
Boards, 1937, dealing with such matters. As heretofore noted a complete 
analysis of each step in summary court-martial procedure is contained in 
Chapter 12 of this text, together with a step-by-step outline of procedure. 
Thus reference should be made to these sections for the description details 
of counsel's duties during trial. The defense counsel must also have some 
knowledge of the rules of evidence, dealt with in Chapter 3, Naval Courts 
and Boards, 1937, and discussed generally in Chapter 15 of this text. 

An officer who acts as counsel for an accused should take great care 
to preserve the dignity and respect of the court. No matter should be allowed 
to pass unnoticed which would tend to destroy the confidence which an 
enlisted man should feel in the competency of the tribunal trying him. 
Except for pleas to the issue, admissions, and the statement of the accused, 
counsel may always speak for the accused. A counsel should avoid person· 
alities and allusions to personal history or personal peculiarities of per
sons connected with the trial. Personal colloquies between counsel and the 
recorder which cause delay and promote unseemly wrangling should be 
carefully avoided. Counsel should treat all witnesses with fairness and due 
consideration. 

11 E14. Argument. In every case, the counsel for the accused will be given 
an opportunity to make an argument before submitting his case to the court. 
Ordinarily the counsel will make his argument immediately following the 
opening argument made by the recorder. However, should the recorder 
waive his right to make an opening argument, the defense mayor may 
not make an argument, and in the event the defense makes no argument the 
recorder loses his right to make a closing argument. Neither the prosecu
tion nor the defense is required to make an argument; however, the proper 
presentation of the case, as well for the benefit of the court as of the review
ing authority, would suggest that the defense avail itself of its right to 
make argument. 

A reasonable latitude is allowed the counsel in his argument. The 
testimony and any animus on the part of witnesses, the conduct, motives 
and evidence of malice on the part of those upon whose complaint the 
accused is being prosecuted, may, so far as disclosed by the proceedings, 
be commented upon, but the court will not permit such arguments to be 
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made the vehicle of abuse. It is improper to state in an argument any 
matter of fact as to which there has been no evidence. A party may, 
however, argue as though the testimony of his own witness conclusively 
established facts related by them. It is improper to misstate any matter of 
law in an argument, but on matters about which the authorities differ a 
party may properly state only the views favorable to his side. It is im
proper to state in argument that a much greater number of witnesses 
might have been called, or that witnesses unavailable would have testified 
thus and so. In short, an argument cannot be made a vehicle of getting 
evidence before the court. It it> not evidence. 

The argument may be presented orally or may be written and read 
by the counsel to the court. When the court does not have the services of 
a competent reporter the arguments must be written before delivery, except 
that the counsel may, if he be willing to have only the substance of his 
argument recorded, make it orally. 

11 E15. Examination of record. Counsel for the accused shall, when he so 
requests, be allowed to examine the record of proceedings, exclusive of 
the findings and sentence, as it is prepared. Therefore, before the record 
of trial is authenticated, the defense counsel should examine it and make 
certain that it accurately reflects the proceedings of the court. 
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.. 12. THE SUMMARY COURT-MARTIAL: 
CONTINUED 

A STEP-BY-STEP OUTLINE OF TRIAL PROCEDURE 

12A1. Purpose. A record of trial by summary court-martial showing each 
paper and entry in the order in which it should appear in the completed 
record is provided in Chapter 7, Naval Courts and Boards, 1937. Variation 
entries and appropriate references to pertinent procedural instructions are 
indicated in the footnotes of the chapter. In order that the steps of pro
cedure therein represented may be smoothly accomplished during trial, it 
is necessary that the senior member and recorder of a summary court
martial be thoroughly familiar with the statements and interrogations con
templated by the steps as well as their proper sequence. To facilitate such 
familiarity, a step-by-step outline of procedure for summary court-martial 
trials is herein presented. Detailed discussion of each step in the outline 
and the record entries therefor will be found in Section B of this chapter. 

12A2. Explanation. In the outline that follows, in the first two columns 
words descriptive of the procedural steps appear with abbreviations denot-' 
ing the parties initiating or effecting the steps. In the next two columns 
the statement or interrogation expressed by the party effecting the step 
appears with variation action. Pertinent references to Naval Courts and 
Boards, 1937, are contained in the last column. The abbreviations S.M., Rec., 
and Ord. are utilized to denote Senior Member, Recorder, and Orderly. 

Certain steps are not included in the outline because of their infrequent 
occurrence at trial, such as those pertaining to (1) special pleas in bar 
of trial which may be regularly, but not necessarily, made immediately 
prior to the reading of the specifications and arraignment of the accused; 
(2) reading of nolle prosequi which may be regularly, but not necessarily, 
read prior to the inquiry as to obj ections to the specifications; (3) admin
istering of oath to interpreter which may be regularly, but not necessarily, 
made immediately following the administering of the recorder's oath; (4) 
reading of order detailing counsel to assist recorder which may be regu
larly, but not necessarily, read following disposition of the inquiry as to 
counsel for the accused; ana (5) admissions of the accused which may be 
,.egularly, but not necessarily, made immediately before the prosecution 
begins its case. 

In order that one outline may serve as a guide for the trial of both 
guilty and not guilty cases and in view of the multiple variations and 
possibilities implicit in the examination of witnesses and arguments, these 
phases of the trial procedure are treated more generally in the outline with 
appropriate cross-reference to specific descriptions of the steps in Section B 
hereof. 
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12A3. Step-by-step outline of trial procedure. 

Section in Interrogation orProcedural Variation action Party NCBstatementstep 

653 

(Convening
 

S.M. "The court will be .
Court Meets 
opened."
 
 
 

Authority
 
 
 
Notified) .
 
 
 

Rec." will act as reo .........•..•.••........

 653 

duced(When
 
Reporter Intro

porter."
 
 
 
Employed).
 
 
 

Ord. "Sir,..., reporting as .........•..••..........
 653 

with the
 
Orderly enters 

orderly."
 
 
 

Accused.
 
 
 

654 

counsel?" 

If the accused has coun"Does the accused desire Rec.Inquiry as to 
sel or counsel is apCounsel. 
pointed, counsel takes 
seat as such. 

........................
 356
"Counsel will be assignedAccused is in S.M.
 
 
 
formed re:
 
 
 you should you so de


Section 356,
 
 
 sire, and you are ad·
 
 
 

NCB (When
 
 
 vised to consult counsel
 
 
 

accused does
 
 
 before deciding to pro


not desi re
 
 
 ceed with the case."
 
 
 

counseL)
 
 
 

At the first session of the 655 
first trial the precept 

"The precept is herewith Rec.Presentation of 
655(20)submitted to the acPrecept. 

must be read aloud tocused for his informa
tion and inspection." 

(Recorder 
the accused.and accused 

standing.) 

If objection is made, op 656 

to any member of the 
"Does the accused objectRec.Inquiry as to 

portunity is afforded ac 391Challenge. 
cused to examine mem· court?" 
ber on voir dire; court 
is cleared, challenged 
member withdrawing, 
and vote is taken. Court 
then opens and an· 
nounces decision. It is 
not necessary for the 
court to go into closed 
session where the chal
lenged member admit I 

I that he cannot be im i 
partial. I 

I 
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Procedural 
step 

Party Interrogation or 
statement 

Variation action Section in 
NCB 

If objection is sustained, 
convening authority is 
notified and court is 
adjourned to await ap· 
pointment 0 fan e w 
member. If objection is 
not sustained, and no 
further objection is 
made, the case proceeds. 

Court is Sworn Rec. "You, ...•. , ••••. , and . App. 
(Everyone . . . , do swear (or af ,E--3 (2) 
Standing). firm) that you will well 

and truly try, without 
prejudice or partiality, 
the case now depending, 
according to the evi
dence which shall be 
adduced, the laws for 
the government of the 
Navy, and your own 
conscience." 

Recorder S.M. "You, . . . • swear (or ..•..•••••••••••••••••.. App.B-30 
is Sworn affirm) that you will 
(Everyone keep a true record of 
Standing). the evidence which shall 

be given before this 
court and of the pro
ceedings thereof." 

Reporter Rec. "You, . . . , swear (or App. 
is Sworn affirm) faithfully to per E-l(O 
(When Em form the duties of reo 
ployed). porter in aiding the re

corder to take and re
cord the proceedings of 
the court, either in 
shorthand or ordinary 
manuscript." 

Inquiry as to Rec. "Has the accused received If the accused denies re 658 
receipt of a copy of the specifica· ceipt and the recorder 564(55) 
specifi. tion(s) preferred fails to prove receipt, 
cation(s). against him, and if so, accused is f u rni she d 

when?" with copy and court is 
adjourned until accused 
has had ample time to 
prepare his case. 
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Procedural 
step 

Party Interrogation or 
statement 

Variation action Section in 
NCB 

Inquiry as to 
objections to 
specifi. 
cation(s). 

Rec. "Has the IIccused IIny ob
jection to make to the 
specification (s) ?" 

659 

Court is S.M. "The court will be Clearing the court mllY be 660 
.cleared to 
examine 
specifi
cation (s). 

clellred." dispensed with when it 
is manifest that the find
ing will be unanimous. 

373 

Court is 
opened. 

S.M. "T h e co u rt will be 
opened." . 

. 660 

Pronounce· S.M. "The court finds the spe The court may direct the 660 
ment as to 
form and 
correct
ness of spec
ificlltion (s). 

cification(s) in due form 
and technically correct." 

recorder to correct mani· 
fest clerical errors in 
the specification (s) and 
pronounce them to be 
otherwise in due form 
and technically correct; 
or, the court may find 
the specification (s) not 
in due form and techni· 
cally correct and direct 
the recorder to advise 
the convening authority, 
adjourning to await 
reply. 

567 

Inquiry liS to Rec. "Is the accused ready for If accused requests post 661 
accused's 
readiness for 
trial. 

trial?" ponement, the cou rt 
should be liberal in 
granting the request. 

399 

Separation of 
witnesses. 

S.M. "All witnesses not other· 
wise connected with the 
trial will withdraw." 

662 

S p e c i f i· 
cation(s) 
read and 
accused ar· 
raigned. 

Rec. u " 

" . . . , you have heard 
the specification (s) pre· 
ferred against you; how 
say you to the (first) 
specification, guilty or 
not guilty?" ("To the 
second specification, 
guilty or not guilty?, 
etc.") 

663 
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Procedural Interrogation or Section inParty Variation action 
step statement NCB 

S.M. 
polea( s) of 
guilty. 

Warning on . . , it is my duty as 
senior member of this 
court to warn you that 
by your plea of guilty 
to the ( first, second, etc.) 
specification, yo u d e
prive yourself of the 
benefits of a regular de
fense (as to the specifi
cation thus admitted). 
That is to say, you can 
not after such a plea of 
guilty go ahead and 
prove that you are not 
guilty (on this specifi. 
cation). You may, how· 
ever, introduce evidence 
of mitigating circum
stances, in extenuation, 
or of previous good char
acter. Do you under
stand what I have just 
explained? (In case of a 
negative answer, the ex
planation must be am
plified.) Understanding 
this, do you persist in 
your plea?" 

664 
664(34) 

Prosecu
tion Begins. 

Prosecu
tion Rests. 

Defense Be
gins. 

Defense Rests. 

Rebu ttal Be
gins. 

Rebuttal Ends. 

Surrebuttal 
Begins. 

These steps of procedure involving examination of wit 665 
nesses occur only when a plea of "not guilty" is entered to 
any specification and are discussed and illustrated in com· 
plete detail in Section 12B19. 668 

The proper order for the examination of a witness is as fol
lows: First, direct examination by the party who calls him; 
second, cross-examination by the opposite party; third, 

670 

redirect examination; fourth, recross-examination. Any mem
ber of the court may put questions to the witness; such 
questions are subject to objection in the same manner as 673 

a re questions by parties to the trial. 
610 

All questions presented to the court in the course of its 
proceedings, such as by objection, motion, etc., are decided 
by a majority vote of the court in closed session, unless 610 
clearing the court for this purpose would be merely 
perfunctory. 612 
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Section in 
_P_r_os_c:_:.:.pu_r_a_I_I_P_ar_ty_ \ v_a_r_i_at_i_on_a_c_ti_o_n__I_n_te_s~_:_~e_gm_at_~_~_~_o_r I NCB 

Surrebuttal 
Ends. 

The senior member administers the following oath to 
each witness: "You do solemnly swear (or affirm) that the 
evidence you shall give in the case now before this court 
shall be the truth, the whole truth, and nothing but the 
truth, and that you will state everything within your 
knowledge in relation to the charges. So help you God 
(or, this you do under the pains and penalties of perjury)." 

612 

The recorder asks each witness the preliminary questions: 
"State your name, rate, (rank) and present station? If you 
recognize the accused, state as whom?" 

The senior member admonishes each witness at the con· 
clusion of his testimony, as follows: "You took an oath to 
state everything within your knowledge in relation to the 
specification(sl. You are now privileged to make any 
further statement necessary to fulfill your oath. If you are 
not sure what the specification(s) is (are), it (they) will 
be explained to you. Do you desire to make any further 
statement?" 

Before excusing any witness (except the recorder, the 
accused or a member when testifying) the senior member 
issues the following warning : "You are instructed not to 
converse with any person, other than parties to the trial, 
concerning any feature of the case whatsoever, and you 
will not communicate in any manner anything to them con
cerning testimony which you have given on the stand." 

Inquiry as to 
Statement of 
Accused. 

Rec. "Does the ac 
to make a statement?" 

cused desire........................ 674 

Court is In
formed re: 
Sec. 359, 
NCB (When 
accused 
makes state
ment with
out counsel) 

Rec. "The substance of Se 
tion 359, Naval Courts 
and Boards, has been 
carefully explained to 
the accused." 

c-........................ 674(61) 
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Procedural 
step 

Opening Argu
ment by the 
Recorder. 

Argument by 
the Accused. 

Closing Argu
ment by the 
Recorder. 

Court is 
cleared to 
arrive at 
finding(s). 

Recorder re
called an d 
directed to 
record the 
finding(s) . 

Variation action Party ! I_nt_e_r_ro_g_a_t_io_n_o_r__1 statement 

Arguments are completely covered in Article 12B21 of 
this text. 

Both the accused (counsel) and the recorder are afforded 
an opportunity to present an argument before submitting 
their !espective cases to the court. The recorder has a right 
to make the opening and the closing argument. 

Should the prosecution waive its opening argument, the 
defense mayor may not make an argument, as it desires. 
Should the defense make no argument, the prosecution 
loses its right to make a closing argument. 

Neither the prosecution nor the defense is required to 
make an argument. 

S.M./"The court will be When the accused has 
cleared." pleaded guilty through

out, clearing the court 
to deliberate on the find· 
ings may be dispensed 
with. 

S.M. "The recorder will record If the court has not been 
the finding(s) of the cleared to arrive at the 
court as follows: finding (s), it is not 

necessary to recall the 
recorder and he is di
rected in open court to 
record the finding (s) . 

Should the accused be 
acquitted of all specifi. 
cations, the court is 
opened and the find
ing (s) are read to the 
accused by the recorder. 
Whereafter the conven· 
ing authority is notified 
and court is adjourned 
or proceeds to the trial 
of the next case. 

Should the court find one 
or more specifications 
proved and others not 
proved, the court is 
opened and the accused 

Section in 
 

NCB
 
 
 

674(61)
 
 
 
615
 
 
 
421
 
 
 
424
 
 
 

676
 
 
 
676(64)
 
 
 

676
 
 
 
676(65)
 
 
 

433
 
 
 
676(66)
 
 
 

433 
619 
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Procedural P<U1y
step 

Court is 
opened to 
receive mat
ters in ag
gravation, 
extenu
ation, miti
gation or 
record of 
previous con
viction. 

Matter in Ag
gravation. 

Matter in Ex
tenua
tion and 
Mitigation. 

Statementof 
Accused's 
Personal 
Service 
Data. 

Announcement 
of Court's 
readiness to 
receive rec
ord of previ
ous convic
tion. 

S.M. 

Rec. 

S.M. 

Interrogation or 
statement 

"The court will be 
opened." 

"The accused has (no) 
record of previous con
viction (s); his rate of 
pay in his present rat
ing (rank) is $ ... a 
month and in his next 
inferior rating (rank) 
$ .•• a month; he en· 
listed on ...• 19 .. , 
to serve for ..• years, 
and gave as his date of 
birth . • . . , 19 • . " 

"The court is ready to 
receive the record of 
previous conviction(s)." 

Section in Variation action 
NCB 

is informed by the court 
of the specification (s) 
not proved. 

If it is not desired to pre
sent matter in aggrava
tion, mitigation or ex
tenuation and the ac
cused has no record of 
previous conviction, it is 
unnecessary to open the 
court merely for the 
sta temen t of the ac
cused's personal service 
data. 

When accused has no rec
ord of previous convic
tion (s), the court is 
cleared to determine the 
sentence, i.e., the re
corder withdraws after 
presenting the statement 
of the accused's person
al service data. 

677(69) 
620 

620 
167 

677 
677(69) 

677(69) 

The presentation of matter in aggravation and matter in 
mitigation or extenuation is discussed in detail in Article 
12B24 of this text. 

Such evidence may be introduced after the finding(s) 
regardless of the character of the general issue pleas of the 
accused. 

After the matter in aggravation, extenuation or mitiga
tion has been introduced, the recorder or accused has the 
right to cross-examine the witness and offer evidence in 
rebuttal. 
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Procedural 
step 

Party 

Submission of 
Record of 
previous con
viction (s) to 
accused. 

Rec. 

Submission of 
Record of 
previous con
viction (s) to 
the Court. 

Rec. 

Interrogation or 
statement 

"Record of the accused's 
previous conviction(s) 
is submitted to the ac
cused." 

"Record of the accused's 
previous conviction(s) 
is submitted to the 
Court." 

Section in 
NCB 

677(69) 

Variation action 

677(69) 

Inquiry as to 
objections to 
introduction 
of record of 
previous con· 
viction (s) . 

Record of Pre· 
vious Con
viction (s) 
Read. 

Court is 
cleared to 
deter· 
mine sen
tence. 

Recorder reo 
called and 
directed to 
record sen· 
tence. 

Court is 
journed. 

Rec. 

Rec. 

S.M. 

S.M. 

S.M. 

"Are there any objections 
to the introduction of the 
accused's record of pre
vious conviction (s) ?" 

.. ... (Offense and date 
committed) (Na
ture and date of trial) 

(Finding) 
(Sentence) (Ap
proval by proper au· 
thorities and dates 
thereon." 

"The court will De 
cleared." 

"The recorder will record 
the sentence of the 
court as follows: ..• " 

"The court will be ad· 
journed to await the 
orders of the convening 
authority." 

If objection is made, court 677(69) 
must rule on the admis 621 (17) 
sibility of the record, 
clearing and opening 
court if desired. 

677(69) 
621 (17) 

678 

678 

"'the court will be opened 680 
and will proceed with 
 
 
the case of •... " 
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8. ANALYSIS OF TRIAL PROCEDURE AND RECORD ENTRIES 

1281. The court meets. When the court is ready to meet, there should be 
no one in the courtroom except the members of the court and the recorder. 
The formality of opening the court consists merely in the annnouncement by 
the senior member that The court will be opened. The senior member 
signs a memorandum setting forth the date and time the court met and 
dispatches it through routine channels to the convening authority. 

-Entry for the record. 
U.	 S. Naval Section Base, 

Bar Harbor, Maine, 
Friday, July 13, 1945. 

The court met at 10 a.m. 

Present:
 
 
 

Lieutenant Aron R. Kramer, U. S. Naval Reserve;
 
 
 
Lieutenant John M. Daniels, Medical Corps, U. S. Navy;
 
 
 
First Lieutenant James H.-Rowan, U. S. Marine Corps, members; and
 
 
 
Ensign Kenneth R. Appleby, U. S. Naval Reserve, recorder.
 
 
 

1st variation. 

Lieutenant John M. Daniels, Medical Corps, U. S. Navy, a member, was absent on 
account of illness (or other cause), and as the court was reduced below the nu.nber 
authorized by law, it adjourned until 10 a.m., tomorrow, Saturday. 

2nd variation. 

The court, being reduced below the number authorized by law, informed the con· 
vening authority to that effect, and then took a recess until 11 :30 a.m., the same date, 
when it reconvened. Present: Lieutenant Aron R. Kramer, U. S. Naval Reserve, First 
Lieutenant James Pi. Rowan, U. S. Marine Corps, members, Ensign Kenneth R. Appleby, 
U. S. Naval Reserve, recorder; and Ensign Theodore Smith, U. S. Naval Reserve, 
appointed a member by the convening authority, vice Lieutenant John M. Daniels, 
Medical Corps, U. S. Navy, relieved. 

1282. Reporter introduced and orderly enters with accused. If a reporter 
is to be employed, he enters and is introduced to the court by the recorder. 
The orderly then enters with the accused and reports to the senior member. 

-Entry for the record. 
The recorder introduced James Edgar Oldham, yeoman second class, U. S. Naval 

Reserve, as reporter. (This entry is omitted when a reporter is not employed.) 

Nathan O. Potter, seaman second class, U. S. Naval Reserve, entered with the 
accused and reported as orderly. 

1283. Counsel for the accused. The accused is asked by the recorder if he 
desires counsel. and if he does, or has counsel, the accused's counsel en
ters. Should the accused state that he does not desire counsel, he shall be 
informed by the court that counsel will be assigned him should he so 
desire, and he shall be advised- to consult counsel before deciding to pro
ceed with the case without counsel. A statement that Section 356, Naval. 
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Courts and Boards, has been complied with shall be entered upon the record 
of proceedings. 

Entry for the record. 
The accused stated that he did not wish counsel. 

The requirements of Section 356, Naval Courts and Boards, were complied with. 

1st variation. 

The accused requested that Ensign Lawrence Nagle, U. S. Naval Reserve, act as 
his counsel. Ensign Nagle took seat as such. 

2nd variation. 

The accused was informed that his request to have Ensign Lawrence Nagle act as 
his counsel was not approved for the reason that (give reason); he then requested that 
Lieutenant Oscar Pattiman, U. S. Naval Reserve, act as his counsel. Lieutenant Pattiman 
took his seat as such. (Or, He thereupon requested that counsel be detailed for him, 
and the court so notified the convening authority and took a recess until 1 p.m., the 
same date, when it reconvened. Present: All the members, the recorder and the 
accused. Ensign Nagle, U. S. Naval Reserve, having been detailed as counsel for accused, 
reported as such.) 

12B4. Counsel for the recorder. In order that a counsel for the recorder 
may have standing before a court, it is necessary that he be detailed or 
authorized by the convening authority. If so detailed the court shall give 
him equal facilities with the counsel for the accused in the performance of 
his duties. Although it is neither customary nor required to appoint coun
sel for the recorder in summary court-martial trials, in case counsel is 
appointed the order appointing him must be read aloud and prefixed to 
the record. 

·Entry for the record. 
The recorder read an order from the convening authority, original prefixed marked 

'B: detailing Lieutenant Boris B. Bronson, U. S. Naval Reserve, to act as counsel to 
assist the recorder. Lieutenant Bronson took seat as such. 

1285. Presentation of the precept. At the first session of the first trial by 
a newly convened court, the precept, together with any ordera from the 
convening authority directing a change in the composition of the court 
set forth therein, will be read aloud by the recorder in court in the presence 
of the accused, the recorder and the accused standing during the reading. 
Thereafter, at subsequent trials, copies of the precept and of those orders 
from the convening authority previously read will be submitted to the 
accused for his information and inspection. Orders from the convening 
authority directing a change in the membership of the court received after 
the reading of the precept and modifying orders will be read in the man
ner prescribed above and at the sessions of succeeding trials copies thereof 
will be submitted to the accused along with the copies of the precept and 
of similar orders which have been read. 

RESTRICTED 



286 NAVAL JUSTIC£ 

£ntry for the record. 
The recorder submitted a copy of the precept, hereto prefixed marked 'A', to the 

accused for his information and inspedtion, original prefixed to the record in the case 
of Samuel Peter Brown, seaman second class, U. S. Naval Reserve. 

1st variation. 

The recorder read the precept, original hereto prefixed marked 'A'. 

2nd variation. 

The recorder submitted a copy of the precept, hereto prefixed marked 'A', to the 
accused for his information and inspection, original prefixed to the record in the case 
of Samuel Peter Brown, seaman second class, U. S. Naval Reserve, and read a modifica· 
tion of the precept, original hereto prefixed marked 'B'. 

12B6. Challenges. The accused and the recorder have equal rights of 
challenge. A member has no such right, but it is his duty to lay any facts 
of which he may have knowledge, tending to show that another member 
is disqualified, before the court for its action. It is the duty of the reo 
corder to challenge in turn any members to whom the prosecution objects, 
and after these challenges are determined, to ask the accused if he objects 
to any member of the court appointed to try him, and a minute of this 
inquiry and the answer thereto are invariably to be entered on the record. 
As a general rule, whatever objection either party may make to any mem
ber shall be decided upon before the court is sworn, but at any stage of 
the proceedings prior to the findings challenges may be made, either by 
the recorder or by the accused, for cause not previously known. No right 
of challenge exists against anyone other than a member of the court. 

What constitutes a valid challenge. A positive declaration by a chal· 
lenged member that he is not prejudiced against the accused nor interested 
in the case is ordinarily satisfactory to the accused, and, in the absence of 
material evidence in support of the objection, will justify the court in 
overruling it. However, a challenge upon anyone of the following grounds, 
if admitted by the challenged member or proved, shall be sustained despite 
any declaration the challenged member may make: 

1.	 	That he sat as a member of a court of inquiry or board which 
investigated the charges. 

2.	 	That he has personally investigated the charges and expressed an 
opinion thereon, or that he has formed a positive and definite 
opinion as to the guilt or innocence of the accused. 

3.	 	That he is the accuser (this does not include an officer who merely 
refers for trial charges preferred by another, unless he has formed 
a definite opinion). 

4.	 	That he will be a material witness for the prosecution or for the 
defense, except only as to the previous good character of the 
accused. 
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5.	 	That he sat as a member of a court or board which tried or 
investigated another person upon charges based on the same 
transaction concerning which the accused is on trial. 

6.	 	That he is related by blood or marriage to the accused. 

7.	 	 That he has a declared enmity against the accused. 

When a member testifies as a witness. When a member is called and 
has testified as a witness for the prosecution or for the court, on any matter 
material to the issue or prejudicial to the accused, he shall thereupon be 
considered as challenged by the accused, unless the accused expressly re
quests that he be not so considered, which should appear affirmatively on 
the record, and he shall be forthwith excused by the court from further 
attendance as a member thereof. 

Court decides on challenges. A challenge on any of the grounds set 
forth above, if properly supported by the facts, shall be sustained by the 
court. Where, however, the basis for challenge is other than one of such 
grounds, it is for the court to determine the question of the member's alleged 
disqualification. This is done by a majority vote based upon the pre
ponderance of the evidence, but in case of a tie the challenge is not sus
tained. Courts should be liberal in passing upon challenges, but they will 
not entertain an objection that is not specific or that is based upon the mere 
assertion of the accused, or recorder if it is not admitted by the challenged 
member or proved. In a case of challenge, the decision of the court is final,
 

, and the party who challenges cannot insist upon his challenge in opposition
 
to the decision of the court. Members of courts are liable to challenge at the
 
beginning of each distinct trial. 

Procedure on challenge. In case the challenged member makes no re
spElnse or makes a response unsatisfactory to the challenger, the latter may 
offer testimony in support of his challenge or may subject the challenged 
member to an examination under oath as to his competency as a member. 
An examination on a challenge may be under oath on voir dire administered 
by the senior member. Witnesses may be introduced in rebuttal and argu
ments may be made. It is customary for a member who is objected to, to' 
withdraw when the court is cleared to deliberate on the challenge, and he 
should always do so. Although this may leave but two members in the 
court, it still leaves a legal minimum as the member who has withdrawn has 
not yet ceased to be a member. The cour,t, after being cleared, proceeds to 
deliberate and decide upon the validity of the objection. A majority vote of 
the members voting determines. In case of a tie, the challen'ge is not sus
tained. The court is then opened and the decision announced. The objection, 
the	 cause assigned, the statement, if any, of the challenged member, the 
testimony of witnesses examined on voir dire, and the decision of the court 
shall be regularly and specifically entered on the record. When a challenge 

RESTRICTED
 



ZBB NAVAL JUSTICE 

is sustained, the challenged member ceases, from the announcement of the 
result in open court, to be a member for that trial. In case more than one 
member is to be challenged, the junior one shall be challenged first. 

When a member not challenged considers himself disqualified. The 
court of itself cannot excuse a member in the absence of a challenge. An 
unchallenged member who thinks himself disqualified can be relieved only 
by application to the convening authority. He should announce in open court 
that he thinks himself disqualified so as to afford the proper party an 
opportunity to challenge. 

When challenge is sustained. When a challenge is sustained, the con
vening authority should be notified as soon as practicable and the court 
adjourned awaiting the appointment of a new member by the convening 
authority. A copy of the communication notifying that authority of the 
adjournment and the reasons therefor must be prefixed to the record. 

Entry for the record. 
The accused stated that he did not object to any member. 

(If the recorder makes no challenge, no entry need be made. However, if the 
recorder does make a challenge, the entry reflecting the challenge precedes the entry 
pertaining to challenge by the accused.) 

1st variation. 

The recorder objected to Lieutenant John M. Daniels, MedLeal Corps, U. S. Navy, 
because he had personally investigated the charges and expressed a positive opinion 
that the accused was innocent. 

The challenged member replied as follows: 

• . . . . . (reply of member)
 
 
 

Upon the request of the recorder the challenged member took the stand and was
 
 
 
examined on his voir dire as follows: 

. . . • . . (examination) ..... 

George K. Swann, seaman second class, U. S. Navy, a witness for the recorder, was 
called, duly sworn and examined as follows: 

. . • . (examination) . . . . . .' 

The court was cleared. The challenged member withdrawing. 

The court was opened. All parties to the trial entered; the court announced that 
the objection of the recorder was sustained and that Lieutenant Daniels was excused 
from sitting as a member in this case. (Or, .... the court announced that 

the objection was not sustained.) 

Lieutenant Daniels withdrew from his seat as a member.
 
 
 

the recorder did not object to any other member.
 
 
 

2nd variation. 

The accused objected to First Lieutenant James H. Rowan, U. S. Marine Corps, 
because he had sat as a member of a court-martial which tried Homer L. Tate, seaman 
first class, U. S. Navy, on charges growing out of the identical incident on which the 
charges in this case are based, and for which the accused could properly have been 

tried in joinder with Tate. 

The challenged member replied as follows: 
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The statement of the accused is substantially correct. 

The court announced that the challenge of the accused was sustained and that 
Lieutenant Rowan was excused from sitting as a member in this case. Lieutenant Rowan 
withdrew from his seat as a member. 

The accused did not object to any other member. 

12B1. Swearing the court. Until a court is duly sworn according to law, 
it is incompetent to perform any judicial action except to hear and deter
mine challenges against its members. The procedure for administering the 
prescribed oaths is as follows: (1) the recorder administers the prescrib~d 

oath to the members; (2) the senior member administers the prescribed 
oath to the recorder; (3) reporters and interpreters are then sworn by the 
recorder. While the members and the recorder are being sworn, all persons 
present will stand. While any others are being sworn, the person taking and 
the officer administering the oath will stand. 

-Entry for the record.
 
 
 
Each member, the recorder, and the reporter were duly sworn.
 
 
 

(Entry when reporter is employed.)
 
 
 
Variation. 

Each member and the recorder were duly sworn.
 
 
 

(Entry when reporter is not employed.)
 
 
 

1288. Accused's acknowledgment of receipt of specifications. Immediately 
after the court is sworn, the accused shall be asked whether he has received 
a copy of the specifications preferred against him, and if so, on what date. 
If the accused denies having received a copy of the specifications, the fact 
that he has received it or that he refused to take it when duly offered to 
him, must be established by evidence in an interlocutory proceeding before 
proceeding with the trial proper. In such case, the recorder will call wit· 
nesses or will himself take the stand and shall prove the receipt or offer 
by a preponderance of the evidence. The accused may call witnesses to dis
prove this. Upon the conclusion of the evidence the court shall be cleared, 
and upon reopening the finding shall be announced and recorded: The 
court finds as a fact that the accused received a copy of the spedfications 
on November 1, 1944 (or ... that the accused was duly offered and reo 
fused a copy of the specifications on November 1, 1944). If the finding be 
to the contrary, the court must see that the accused is furnished a copy and 
must adjourn from day to day (or by permission of the convening authority 
for a longer period) until the accused has had ample time to prepare hig 
defense. . 

-Entry for the record. 
The accused stated that he received a copy of the specifications preferred against 

him on July IS, 1945. 
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Variation. 

The accused stated that he had received a copy of the specifications preferred 
against him on November 1, 1944, and that on November 3, 1944, he received a copy of 
the additional specifications preferred against him. 

1289. Changes in specifications announced. Should the convening authority 
authorize the recorder to amend legal defects in the specifications before 
the accused is called upon to plead, the recorder reads the letter from the 
convening authority authorizing him to make such changes. 

Entry for the record. 
The recorder read a letter from the convening authority, prefixed marked 'E', 

authorizing and directing him to make a change in the specifications, and stated that 
the same had been made both in the original and in the copy in the possession of 
the accused. 

12810. Nolle prosequi announced. A nolle prosequi (or withdrawal or dis
continuance) is an entry made on the record by which the convening 
authority declares that he will proceed no further. The recorder should 
announce any nolle prosequi received by him prior to trial before the 
accused is asked whether he objects to the specifications, although a nolle 
prosequi may be legally announced at any time prior to the findings. 

Entry for the record. 
The recorder read a letter from the convening authority, prefixed marked 'F', 

directing him to enter a nolle prosequi as to specifications 1 and 2 preferred against 
the accused on July 1, 1944. A nolle prosequi was so entered. 

12811. Inquiry as to objections to specifications. After the accused admits 
having received a true copy of the specifications preferred against him, he 
is asked whether he has any objection to make to them. It is proper to object 
if the accused does not think the specifications state an offense, because 
they are not definite enough, or because there is some error, such as a 
misnomer, but the accused must state in what particular he deems the 
specifications defective. 

Entry for the record. 
The recorder asked the accused if he had any objections to make to the specifi

cations. 

The accused replied in the negative. 

1st variation. 

The accused replied in the affirmative, stating that in the specifications he is 
charged by the name of Xavier Y. Zehner, whereas he is now and from earliest child
hood has been known by the name of Xavier Y. Zenher, and this he is ready to verify. 

12812. Specifications pronounced in due form and technically corred. 
If the accused has no objection to make to the specifications, the recorder 
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reports no defect, and the court finds no defect, the court then pronounces 
the specifications in due form and technically correct. It is customary for 
the senior member to clear the court while it is examining the specifications. 
After this stage of the proceedings, the accused will not be heard to object 
to the specifications except upon an error of substance, that is, upon a 
defect which would vitiate the entire proceedings. This may be noted at any 
stage of the trial that it manifests itself. 

'Entry for the record. 

The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that it found the specifications in due form and technically correct. 

1st variation. 

The court was opened and all parties to the trial entered. The court directed the 
recorder to correct the manifest clerical errors in spelling pointed out by him both in 
the original specifications and in the copy in the hands of the accused. The court 
announced that it, having found the specifications otherwise not in due form and techni
cally correct, directed the recorder to send a communication to the €emvening authority, 
copy prefixed marked 'G' and would await a reply. 

The court then took a recess until 2 p.m., the same date, when it reconvened. 
Present: The members and all parties to the trial. 

The recorder read an order from the convening authority, prefixed marked 'H' 
directing changes in the specifications. The recorder was directed by the court to correct 
the original specifications, and the copy in the hands of the accused, in accordance with 
the directions of the convening authority. 

The recorder asked the accused if he had any objections to make to the specifica
tions as corrected. (If further objection is made, proceed as in Article 12Bll, 1st 
variation. ) 

The accused replied in the negative. 

The court was cleared. 

The court was opened. All parties to the trial entered and the court announced 
that it found the specifications in due form and technically correct. 

2nd variation. 

The recorder read a letter from the convening authority, prefixed marked 'H', 
stating that in his opinion the specifications were correct as drawn, and directing the 
court to reconsider its finding thereon. 

The letter should state fully the reasons for believing the specifications 
to be in due form. The court may not properly arraign the accused and 
proceed to a finding on any specification until it has found the said specifi
cation to be in due form and technically correct and this fact has been 
noted in the proceedings; accordingly, if the court adheres to its previous 
finding, the convening authority cannot direct it to proceed with the trial, 
but he should reframe the specification, or he may refer the entire case to 
another court or direct the recorder to enter a Tj,olle prosequi to the specifi. 
cation in controversy. 
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12813. Inquiry as to accused's readiness for trial. When the specifications 
have been pronounced in due form and technically correct, the recorder 
shall ask the accused, Are you ready for trial? Either the recorder or the 
accused may request a postponement of the trial stating his reasons for the 
request. But an application to suspend the proceedings of a court for a 
longer period than from day to day, Sundays excepted, must be referred 
to the officer convening the court, who alone has authority to grant such a 
request. The court should be liberal in granting a postponement requested 
by the accused. A court having granted a postponement in one case is not 
precluded from taking up another case during such postponement. 

'Entry for the record. 
The accused stated that he was ready for trial. 

1st variation. 

The recorder (accused) requested a postponement of the trial. (State reason.)
 
 
 

The court was cleared. The court was opened and all parties to the trial entered.
 
 
 

The court then at 11 a.m. adjourned until 10 a.m., tomorrow, Friday.
 
 
 

(Or, The court was opened. All parties to the trial entered, and the senior member
 
 
 
announced that the court had decided to proceed with the trial.) 

When the suspension of business is from one day to the next, or for 
a longer period, it should be recorded as an adjournment; when from one 
part of a day to another part of the same day, as a recess. 

2nd variation. 

The court then at 3.p.m., adjourned until 10 a.m., tomorrow, Saturday. 

SECOND DAY 

U. S. Naval Section Base, 
Bar Harbor, Maine, 

Saturday, July 14, 1945. 
The court met at 10 a.m. 

Present:
 
 
 

Lieutenant Aron R. Kramer, U. S. Naval Reserve;
 
 
 
Lieutenant John M. Daniels, Medical Corps, U. S. Navy;
 
 
 
First Lieutenant James H. Rowan, U. S. Marine Corps, members; and
 
 
 
Ensign Kenneth R. Appleby, U. S. Naval Reserve, recorder.
 
 
 
James Edgar Oldham, yeoman second class, U. S. Naval Reserve, reporter.
 
 
 
Accused and his counsel.
 
 
 

When counsel for the accused is absent, the record shall show affirma
tively that accused waived his right to have counsel present. For example: 
The accused stated that he waived his right to have counsel present during 
this session of the court. 

The record of proceedings of the first day of the trial was read and approved. 

(Or, The recorder stated that the record of proceedings of the first day of the 
trial was not ready. At the request of the recorder, the court then, at 11 a.m., took a 
recess until 1 p.m.. at which time it reconvened.) 
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(Or, The court decided to postpone the reading of this record until such time as 
it shall be reported ready, and in the meantime to proceed with the tria!.) 

12814. Witnesses separated. If there are any witnesses in the courtroom, 
they should be separated and kept outside the courtroom until time for their 
testimony. They should not be present during the reading of the specifica
tions and should be examined apart from each other. The witnesses may be 
summoned in a body at this time and instructed not to converse with any 
other person, other than parties to the trial, concerning any feature of the 
case whatsoever, and not to allow any witness who has testified to com· 
municate to them in any manner anything concerning testimony given on 
the stand. 

€ntry for the record. 

No witnesses not otherwise connected with the trial were present. 

1st variation. 

In accordance with the direction of the court, all witnesses not otherwise connected 
with the trial withdrew. 

2nd variation. 

The court summoned all witnesses in the case and instructed them not to converse 
with any person, other than parties to the trial, concerning any feature of the case 
whatsoever, and not to allow any witness who has testified to communicate in any 
manner anything to them concerning testimony given on the stand. 

12815. Special pleas. The pleas recognized by a naval court-martial and the 
order in which they should be made are pleas to jurisdiction, pleas in bar of 
trial, and pleas to the general issue. Pleas to jurisdiction and pleas in bar of 
trial are known as special pleas. 

Plea to the jurisdiction. This plea should regularly be made prior to 
pleading the general issue, but as lack of jurisdiction is a fatal defect, the 
plea may be made at any time. An objection on the ground of lack of 
jurisdiction involves a question as to the legal authority of the court, such 
as: (1) that it was convened by an officer having no legal authority to 
convene it; (2) that it is not legally constituted; (3) that the accused is 
not subject to the court's jurisdiction; (4) that the offense is not one cog
nizable by naval court-martial. Even though the accused fails LO make objec
tion to the jurisdiction of a court, if the court did for any reason lack 
jurisdiction, the defect is fatal and the findings and sentence of the court 
must be set aside. Waiver of objection will never avail to confer jurisdiction 
upon a court not legally possessing it. 

Plea in bar of trial. A plea in bar of trial, if sustained is a sub· 
stantial and conclusive answer to the specification to which it is addressed. 
Such a plea may be made on one of the following grounds: (1) the statute 
of limitations; (2) double jeopardy; (3) pardon. 
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The statute of limitations, as affecting persons subject to trial by naval 
courts-martial, is contained in Articles 61 and 62, AGN. These articles do 
not operate to extinguish the offenses in cases where they apply, but merely 
give the accused in such cases a defense against trial therefor. It conse
quently follows that the burden falls upon the accused in every case in 
which he desires to avail himself of these articles, in addition to estab
lishing that he comes within the provisions of them, affirmatively to establish 
that he is not within their exceptions. Since these statutes of limitations 
are matters of defense only, they may be waived by the accused. A plea of 
guilty operates as such a waiver. But it is not imperative that the accused, 
in order to avail himself of this defense, do so by means of a special plea; 
the limitation may equaIIy be taken advantage of under a plea of not guilty 
by establishing this defense by evidence during the trial. The fact that 
an accused offers as a defense the statut~ of limitations in no' way chal
lenges the jurisdiction of a court-martial to hear and determine the matter, 
but goes to the merits of the case and is a matter to be determined by the 
court in exercise of its jurisdiction. The court·martial has final determina
tion of the question, and it~ decision thereon is not reviewable in habeas 
corpus proceedings in the civil CQurts. 

The Fifth Amendment to the Constitution of the United States provides 
that no person shall for the same offense be twice put in jeopardy of life 
or limb. This provision is the authority for the principle that no person 
shaII be tried a second time for the same offense. In order, however, that 
a person on trial before a court·martial may be given the benefit of this 
principle, it is necessary that he should have been actuaIIy acquitted or 
convicted on a former trial. After the proceedings in a former trial have 
been carried to an acquittal or conviction, the jeopardy is complete and 
it does not matter whether any action, or, if any, what action has been 
taken upon the proceedings by the reviewing authority. But proceedings 
upon a fatally defective specification do not constitute double jeopardy. 
Likewise, to constitute double jeopardy, the court before which the former 
proceedings have been conducted must have been a duly constituted and 
legllIIy competent court. A commanding officer is not a court-martial and 
punishment inflicted by him is not a bar to trial. Also, the term same offense 
does not mean the same act. The same act may be an offense against more 
than one Government, as, for example, when one enlisted man assaults 
another within the territory of one of the States, it is an offense both 
against that State and against the United States. Moreover, the same act 
may be an offense against civil law and at the same time a separate and 
distinct offense against naval law. When a person has been once acquitted 
or convicted by a court-martial of a certain offense, he is not subject to 
trial subsequently for a minor offense included therein. Likewise, when 
once tried by court-martial for a minor offense, an accused cannot later be 
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tried for a major offense of which it is a part, because to do so would be 
to place him twice in jeopardy for the minor offense. In order that an 
accused may avail himself of the defense of double jeopardy, he must 
take advantage of it and plead it in bar of trial at the proper time. If he 
waives it, as by pleading to the general issue, the court will proceed with 
the case. When he wishes to avail himself of it, the production of the 
record of the former trial is the proper way to sustain such objection. 

A pardon is an act of the President that exempts the individual on 
whom it is bestowed from the punishment the law inflicts for a crime he 
has committed, and may be offered in evidence to sustain a plea in bar 
of trial. . 

Action upon special pleas. A plea to the jurisdiction or in bar of 
trial, the grounds therefor, and evidence introduced both in support of and 
against the motion should be fully entered in the record. The burden of 
supporting a special plea rests on the accused. The evidence necessary to 
establish such a plea need not prove it beyond a reasonable doubt, but only 
by a preponderance of the evidence. If the motion be sustained, an extract 
of the proceedings of the court shall be forwarded to the convening 
authority and the court will meet from day to day awaiting further instruc
tions from the convening authority, who may either accept the court's 
ruling and direct that the prosecution on the matter involved be discon
tinued or may return the record to the court for a reconsideration, with a 
statement of reasons therefor. 

-Entry for the record.
 
 
 

The accused made a plea in bar of trial to the first specification on the ground that
 
 
 
he had been previously tried and acquitted of this same offense by a civil court. 

In support of this plea the accused desired to call a witness. 

(Or, The accused stated that he had no evidence to introduce in support of his 
plea.) 

A witness in behalf of the accused entered and was duly sworn. 

Testimony is taken. The recorder may call witnesses to disprove the 
accused's contention. The oath is the same as for a witness on a general 
issue. The evidence is fully recorded: 

The recorder replied: 

(Or, The recorder did not desire to reply.) 

(Or, The recorder requested until 4 p.m. in order to prepare his reply. Th'l court 
then took a recess until 4 p.m. at which time it reconvened. Present: The members 
and all parties to the trial. The recorder read an argument in reply to the plea of the 
accused, copy appended marked '1'.) 

(Or, The court denied the request of the recorder and directed him to reply at this 

time. The recorder replied: • • • .) 


The court was cleared. 
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The court was opened, and all parties to the trial entered. The court announced 
that the plea of the accused was overruled. (Or, The court announced that the plea 
of the accused was sustained. The recorder was directed to address a communication to 
the convening authority, copy appended marked 'J' transmitting a summary of the 
proceedings of the court relative to the plea. Pending a reply from the convening 
authority, the court then at 4 p.m. adjourned until 10 a.m., tomorrow.) 

The recorder asked the accused if he had any further plea to offer. 

The accused replied in the negative. 

If further plea is offered, proceed as before. 

12816. Arraignment and plea to the general issue. After the court has been 
organized, special pleas, if any, disposed of, and both parties are ready to 
proceed, the recorder will read the specifications separately and in order 
to the accused and ask him how he pleads to each, guilty or not guilty. 
The accused's response constitutes his plea to the general issue. The order 
pursued in case of several specifications will be to arraign on the first, 
second, etc., specifications. Both recorder and the accused stand during 
the reading of the specifications and the arraignment. By a plea of guilty, 
the accused admits without proof the averments of the specifications. A 
plea of not guilty on the other hand calls upon the prosecution to prove 
the averments of the specifications. 

Procedure on plea of guilty. Should the accused plead guilty and should 
such plea be accepted, the senior member sha)l warn him that he thereby 
precludes himself from the benefits of a regular defense a:1d ask if he 
persists in such plea. (See Article 12Bl7.) 

Standing mute. If the accused stands mute, the court shall dIrect the 
trial to proceed as if he had pleaded not guilty. This same procedure shall 
be followed if the accused answers foreign to the purpose, or makes any 
other irregular answer. 

Plea of insanity. Insanity at the time of the commission of the acts 
charged is a defense that should properly be made under a plea of not 
guilty. Insanity at the time of arraignment, or at a later stage of the trial, 
is a proper ground for the arrest of further proceedings. In case such a 
plea is made, or in case the court entertains any doubt as to the mental 
capacity of the accused at any stage of the trial, it should properly com
municate with the convening authority, requesting a postponement of the 
trial, and that the accused be placed under observation of medical officers. 

-Entry for the record. 

The recorder read the specification, original prefixed marked 'B', and arraigned the 
accused as follows: 

Q. John Jones, seaman second class, U. S. Navy, you have heard the specifications 
preferred against you; how say you to the specification, guilty or not guilty? 

A. Not guilty. 
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1st variation. 

Q. John Jones, seaman second class, U. S. Navy, you have heard the specifications 
preferred against you; how say you to the first specification, guilty or not guilty? 

A. Guilty. 

Q. To the second specification, guilty or not guilty? 
A. Guilty except as to the words "seven days," to which words, not guilty. 

Q. To the third specification, guilty or not guilty? 
A. The accused stood mute. 

Q. To the additional specification, guilty or not guilty? 
A. Not guilty. 

12817. Warning on plea: change of plea: rejeetion of plea. Whenever the 
accused has pleaded guilty to any specification or part of a specification, 
the following warning must be given by the senior member of the court: 
Jones, it is my duty as senior member of the court to warn you that by 
your plea of guilty to the specification (or first specification) you deprive 
yourself of the benefits of a regular defense as to the specification (or first 
specificatiOn). That is to say, you canrwt, cijter sach a plea of guilty, go 
ahead and say that you are not guilty on the specification. You may, how
ever, introduce evidence of mitigating circumstances, in extenuation, or of 
previous good character. Do you understand what I have just explained? 
(In case of a negative answer the explanation must be amplified.) Under
standing this, do you persist in your plea? 

The request of an accused, prior to the completion of trial, that his 
plea be changed from guilty to not guilty should always be granted. A plea 
of not guilty should not be changed to a plea of guilty unless the accused 
personally requests the change, or affirmatively assents to such request by 
his counsel. When it appears that the accused entered a plea of guilty 
through lack of understanding of its meaning and effect, the court should 
direct that the plea be changed to not guilty and the trial proceed on that 
basis. At whatever stage in the trial a change of plea is made, it vitiates 
all prior proceedings on the specification to which it relates and as a 
result of it there must be a recommencement of the trial. 

In the following cases the plea of the accused will be rejected, a plea 
of not guilty entered, and the trial will proceed on that basis: (1) accused 
persists in a plea of (a) guilty but without criminality, or (b) guilty in 
a less degree than charged; (2) accused after plea of guilty sets up matter 
inconsistent with his plea by means of his statement, his testimony, or the 
testimony of a witness in his behalf. This procedure is to be followed even 
though the court has already arrived at its finding. 

Entry for the record. 

The accused was duly warned as to the effect of his pleas and persisted therein. 
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15t variation. 

The accused withdrew his plea to the additional specification and substituted a plea 
of not guilty. He persisted in his other pleas. 

Action on pleas need only be taken when in the discretion of the 
court it is advisable. 

2nd variation. 

The accused was duly warned as to the effect of his pleas to the first and second 
specifications and persisted therein. 

The court was cleared. 

The court was opened, and all parties to the trial entered. The court announced 
that the plea of the accused to the second specification was rejected, and that the trial 
would proceed as if a plea of not guilty had been entered thereto. 

3rd variation. 

The accused informed the court that he desired to change his plea of not guilty to 
the third specification to guilty. 

The accused was duly warned as to the effect of such plea and persisted therein. 

The recorder stated that he had no objection to the request of the accused being 
granted. (Or, The recorder objected to granting the 'request of the accused on the 
ground that • • • .) 

The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that the request of the accused was (or was not) granted. 

The recorder reread the third specification and rearraigned the accused as follows: 

Q. John Jones, seaman second class, U. S. Navy, you have heard the third specifica
tion preferred against you; how say you to this specification, guilty or not guilty? 

A. Guilty. 

12818. Admission in open court. An admission in open court, when such 
admission is voluntarily made by the accused or by his counsel in his 
presence and with his express or implied authority, is a judicial acknowl
edgment of the matter admitted and dispenses with the necessity of evi
dence to establish it. When the admission is made by counsel, it must appear 
affirmatively on the record that the accused acquiesced in the admission. 

Entry for the record. 
The counsel for the accused stated that the accused admitted that he was John 

Jones, seaman second class, U. S. Navy, and that he was on the third, fourth, and fifth 
of October 1942, attached to and serving with the U. S. Naval Section Base, Bar 
Harbor, Maine. 

The accused stat~d that this admission was made by his authority. 

12819. Examination of witnesses and introduction of evidence. Normally 
the prosecution will call its first witness and after the witness is sworn by 
the senior member the recorder will ask him the preliminary questions, 
namely: State your name, rate (rank), and present station. If you recog
nize the accused, state as whom. If the witness is called to obtain his general 
knowledge of the offense with which the accused is charged, a good ques-
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tion to lead off with is, The accused is charged with certain irregularities on 
(date) and (place); state what you know about them. 

When the examination of all the prosecution witnesses has been com· 
pleted, the recorder will inform the court that The prosecution rests. The 
defense will call its witnesses. The recorder will ask them the two prelimi
nary questions and the examination will be continued by the accusec 
(counsel). When the defense has called its witnesses and their examinations 
have been completed, he will inform the court that The defense rests. 

At the conclusion of the examination of each witness, for the prosecu
tion, the record must contain the entry: Neither the recorder, the accused, 
nor the court desired further to examine this witness. Likewise, at the con· 
clusion of the examination of a witness for the defense, the record must 
f'ontain the entry: Neither the accused, the recorder, nor the court desired 
further to examine this witness. The witness will then be advised by the 
senior member of the court that he took an oath to state everything within 
his knowledge in relation to the specifications and that he is privileged to 
make any further statement necessary to fulfill his oath; that if he is not 
sure what the specifications are they will be explained to him. The witness 
is then warned and withdraws. 

Oral arguments upon the admissibility of evidence and upon inter
locutory proceedings shall be allowed, but shall not be recorded; briefs of 
such arguments may be prepared at the expense of the party making them, 
and subsequently submitted to the court and shall then be appended to 
the record. 

A member or recorder of the court is a competent witness. If required 
to testify, such witness should be the first called, except in the case of the 
recorder called as the official custodian of a document. Should the senior 
member of the court become a witness, the oath or affirmation shall be 
administered to him by the member next in rank, who shall preside during 
the progress of his examination. If the recorder becomes a witness, he shall 
record his own testimony, unless a reporter has been employed. When a 
member, the recorder, the accused, or his counsel has completed his testi
mony, an entry shall be made to the effect that the witness resumed his 
seat as a member, recorder, accused, or counsel. In the event a member of 
the court is called as a witness, this will not affect the validity of the pro
ceedings, since, in so testifying, the witness does not cease to be a member. 

When a member has so testified as a witness, he shall be considered 
as challenged under the conditions of Section 389, Naval Courts and 
Boards, 1937. 

Prosecution begins; entry for the record. 

The prosecution began. 

Variation. 

The prosecution offered no evidence. 
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The prosecution properly offers no evidence only where the accused 
has pleaded guilty throughout, and the specifications set forth the facts so 
fully as to show all the circumstances of aggravation. When evidence in 
aggravation is offered, it is introduced after the findings, but if it is the 
only evidence to be offered, the above entry is made in the record at this 
stage of the procedure. 

Recorder as a witness for the prosecution; entry for the record. 

The recorder was called as a witness for the prosecution and was duly sworn. 

The oath of a recorder or a member as a witness is the same as for 
any other witness. 

Examined by the recorder. 

1. Q. State your name, rank, and present station. 
A. Kenneth R. Appleby, Ensign, U. S. Naval Reserve, U. S. Naval Section Base, 

Bar Harbor, Maine. 

Questions are to be numbered consecutively. If, however, the first 
examination of the witness is completed and later he is recalled, the ques· 
tions begin anew. Questions and answers are paragraphed. 

2. Q. If you recognize the accused, state as whom. 
A. John Jones, seaman second class, U. S. Navy. 

3. Q. Are you the legal custodian of the service record of John Jones, seaman 
second class, U. S. Navy, the accused? If so, produce iL 

A. I am; here it is. 

4. Q ? 
A .
 
 
 

Cross-examined by the accused:
 
 
 

5. Q _ ? 
A _ _ .. 

Except in pleas to the issue, admissions, and the statement of the 
accused, counsel for the accused (or the recorder when acting as such) 
may speak for the accused. The entry shall be made as though the accused 
himself were speaking. 

Examined by the court: 

6. Q......................••..••••..• ?
 
 
 
A .. 

A question by a member may be put directly to a witness without suh· 
mitting it first to the court; if, however, it is objected to and ruled out, it 
must be recorded as by a member. If received, it is recorded as by the court. 

Re-examined by the recorder: 

7. Q ? 
A ..
 
 
 

The accused did not desire to recross-examine this witness.
 
 
 

The fact that the party whose turn it is to examine does not desire to 
ask any questions shall be recorded. 
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Neither the recorder, the accused, nor the court desired further to examine this 

witness. 

The witness said that he had nothing further to state. (Or, The witness made the 

following statement: .........••. ) 

After this statement, if any, further examination will be allowed in 

the discretion of the court. 

The witness resumed his seat as recorder. 

The recorder, a member, or the accused is not warned after testifying. 

Witness for the prosecution; entry for the record. 

A witness for the prosecution entered and was duly sworn. 

Examined by the recorder: 

1. Q. State your name, rate, and present station. (Or, in case of a civilian witness: 

State your name, residence, and occupation.) 
A. John W. Smith, boatswain's mate second class, U. S. Naval Reserve, U. S. 

Naval Section Base, Bar Harbor, Maine. 

2. Q. If you recognize the accused, state as whom. 
A. As John Jones, seaman second class, U. S. Navy.
 

3. Q...............................•. ?
 
 
 

This question was objected to by the accused on the ground that it was leading.
 
 
 

The recorder replied. 
The court was cleared. The court was opened. All parties to the trial entered, and 

the court announced that the objection was sustained. 

4. Q ? 
A . 

5. Q ? 
This question was objected to by the court on the ground that it was irrelevant.
 
 
 

The recorder replied.
 
 
 

The court announced that the objection was sustained.
 
 
 

6. Q ? 
A . 
The accused moved to strike out this answer on the ground that it was hearsay.
 
 
 

The recorder replied.
 
 
 
The senior member directed that the answer be stricken out. A member moved
 
 
 

that the court be cleared. The court was cleared. The court was opened. All parties to 
the trial entered, and the court announced that the senior member's ruling was revoked, 
and that the court did not sustain the motion to strike out the answer. 

When the senior member speaks for the court the ruling is recorded as 
by the court. When it develops that he did not speak for the court the 

ruling is recorded as by the senior member. 
7. Q............•....•............... ?
 
 
 
This question was objected to by a member on the ground that it was double.
 
 
 

The recorder made no reply.
 
 
 

The court was cleared. The court was opened. All parties to the trial entered, and
 
 
 

the court announced that the objection was not sustained. 
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The question was repeated. 
A .. 

8. Q ?
 
 
 
A ..
 
 
 

Cross-examined by the accused: 

9. Q ?
 
 
 
A ..
 
 
 
10. Q ? 

This question was objected to by the recorder on the ground that it was heyond 
the scope of the direct examination. 

The accused replied. 

The court announced that the objection was sustained. 

n. Q ?
 
 
 
A ..
 
 
 

12. Q ? 

This question was objected to by the recorder on the ground that it called for an 
opinion of the witness. 

The accused withdrew the question. 

13. Q ? 
A....................•.••.•.•••••••••
 
 
 

The witness was duly warned. (This is given in view of a recess decided upon by 
the court.) 

The court then, at 11 :45 a.m., took a recess until 1 p.m., at which time it recon
vened. Present: All the members, the recorder, the reporter, the accused and bis 
counsel. No witnesses not otherwise connected with the trial were present. 

John W. Smith, boatswain's mate second class, the witness under examination when 
the recess was taken, entered. He was warned that the oath previously taken was still 
binding, and continued his testimony. 

(Cross-examination continued.) 

14. Q _................•.• ?
 
 
 
A .
 
 
 

Re-examined by the recorder:
 
 
 

15. Q ? 
A ..
 
 
 
Recross-examined by the accused:
 
 
 

16. Q.........................•.•..••• ?
 
 
 
A .. 

Examined by the court: 

17. Q.........................•••••••• ?
 
 
 
A .. 

By a member: 

18. Q _ ? 

This question was objected to by the recorder on the ground that it went beyond 
the scope of the direct examination and that if answered the court would be originating 
evidence. 

The member withdrew the question. 
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19. Q ?
 
 
 
A.......................•...........•
 
 
 

The accused moved to strike the words ' ' out of the answer on the ground 
that they were the mere opinion of the witness. 

The court directed that the words be stricken out. 

20. Q ?
 
 
 
A....................•...............
 
 
 

The accused requested that the recorder make a minute in the record at.this point 
that the witness answered in a confused and hesitant manner. 

Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. (Or, The accused (recorder) \a 
member) requested that the witness verify his testimony.) 

The witness verified his testimony. was duly warned, and withdrew. (Or, The 
witness corrected his testimony as follows: Page 8, answer to question No. 10. the 
words ' ' changed to ' ' The testimony, thus amended, was read. 
The witness pronounced it correct, was duly warned. and withdrew. (Or, At the request 
of the recorder the witness was directed to report tomorrow at 10 a.m. (later in the 
trial when recalled), to correct or verify his testimony, was duly warned, and withdrew.) 

Member called as a witness; entry for the record. 

A member was called as a witness for the prosecution and was duly sworn. 

Examined by the recorder: 

1. Q. State your name, rank, and present station. 
A. John M. Daniels. lieutenant, Medical Corps, U. S. Navy, U. S. Naval Section 

Base, Bar Harbor, Maine. 

2. Q. If you recognize the accused. state as whom. 
A. As John Jones, seaman second class. 

3. Q ? 
A.................•••..••.....•.•••.• 

The examination is completed in the same way as for any other wit· 
ness except that at the close of his testimony a member is not warned. 

The court announced that Lieutenant Daniels was excused from sitting as a memo 
ber in this case. Lieutenant Daniels withdrew from his seat as a member. 

Testifying on any matter of fact material to the issues, ipso facto, 

challenges a member. 

Variation. 

The accused stated that he wished Lieutenant Daniels not to be considered 
challenged. 

Lieutenant Daniels resumed his seat as a member. 

View by the court; entry for the record. 

The court asked the parties if either objected to the court taking a view of the 
officers' mess galley, Area 'G'. of the U. S. Naval Section Base. 

Neither the recorder nor the accused objected to the court taking this view. 
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If objection is made, the court may, upon evidence introduced in a 
collateral proceeding, proving that the scene is in the same condition as 
when the alleged offense was committed, overrule the objection. No evi· 
dence is to be taken while taking a view. 

The court, accompanied by the recorder, the accused, and counsel, proceeded to the 
officers' mess galley, Area 'G', of the U. S. Naval Section Base. 

Upon completion of the view the court returned to its regular place of meeting. 

Witness for prosecution called and objected to; entry for the record. 

A witness for the prosecution entered and was objected to by the accused on the 
ground .. 

The witness was examined on his voir dire as follows: 

Examined by the accused; 

1. Q ?
 
 
 
A.....................•••.........•.•
 
 
 

The court sustained the objection and the witness was excused. (Or, The court 
was cleared. The court was opened and all parties to the trial entered. The court 
announced that the objection was overruled. The witness was duly sworn.) 

Witness introduces documentary evidence; entry for the record. 

The recorder was caIled as a witness for the prosecution and was duly sworn. 

Examined by the recorder;, 

1. Q. State your name, rank, and present station. 
A. Kenneth R. Appleby, Ensign, U. S. Naval Reserve, U. S. Naval Section Base, 

Bar Harbor, Maine. 

2. Q. If you recognize the accused, state as whom. 
A. As John Jones, seaman second class. . 

3. Q. Are you the legal custodian of the proceedings of the Court of Inquiry 
convened by the commandant of the First Naval District at the U. S. Naval Section 
Base, Bar Harbor, Maine, to inquire into ? If so, produce it. 

A. I am; here it is. 

4. Q. Are the proceedings duly authenticated by the signatures of the president 
of the Court of Inquiry and of the Judge Advocate? 

A. They are. 

5. Q. What parts of these proceedings do you desire to introduce into evidence? 
A. So much thereof as contains the testimony of Samuel B. Green, lieutenant com

mander, U. S. Navy, and of Oliver T. Davis, boatswain's mate first class, U. S. Navy, 

6. Q. Cannot testimony of these witnesses be obtained? 
A. It cannot. I have sent summonses for these witnesses to the convening authority, 

and his reply, which I have here, states that they cannot appear before this court. 

The reply of the convening authority is appended marked 'K'. 

The proceedings of the Court of Inquiry were submitted to the accused and to the 
court, and by the recorder, so much thereof as contains the testimony of the before
named witnesses, was offered in evidence. 

There being no objection,	 it was so received. 

Should there be objection, argument is allowed as on any other 
objection to evidence. 
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7. Q. Refer to those documents and read such portions thereof as relate to the 
offense for which the accused is now on trial. 

Each witness' testimony, each exhibit, etc., in the proceedings of a 
Court of	 Inquiry is a separate document. 

The witness read from the testimony of Lieutenant Commander Samuel B. Green' 

The testimony as read by the recorder should be recorded in the 
body of the court-martial record, together with objections and rulings of 
the court" thereupon, in the same manner as though such testimony were 
given before the court-martial in person by the witness who appeared be
fore the Court of Inquiry. 

Cross-examined by the accused: 

8. Q. Read from the testimony of Lieutenant Commander Samuel B. Green before 
the	 Court of Inquiry, questions and answers numbered 92 to 143, inclusive. 

The witness read from the testimony of Lieutenant Commander Samuel B. Green: 

The accused asked if, in order to avoid having to recall this witness as a witness 
for the defense, he might have him introduce a deposition for the defense. 

The court may, in its discretion, allow the introduction of evidence 
out of regular order. 

There being no objection, the request of the accused was granted. 

Examined by the accused: 

9. Q. If you are legal custodian of the deposition of one Joseph 1. Lincoln, chief 
boatswain's mate, U. S. Navy,	 a 	witness for 	the defense, produce it. 

The witness produced the deposition of Joseph L. Lincoln, chief boatswain's mate, 
U. S. Navy, and it was submitted to the recorder and to the court by the accused 
offered in evidence. There being no objection, it was so received, and is appended 
marked 'Exhibit 1'. The recorder read the deposition. 

Neither the recorder, the accused, nor the court desired further to examine the 
witness; the witness resumed his seat as recorder. 

1st variation. In case the witness is not the legal custodian. 

Examined by the recorder: 

Q. I show you a book; can you identify it? 
A. I can; it is the official log book of the U. S. Naval Section Base, Bar Harbor, 

Maine. 

2nd variation. 

Q. I show you a letter; can you identify it? 
A. I can. 

Q. In whose handwriting is it? 
A. II). that of John Jones, seaman second class. 

3rd variation. In case of an official copy under seaL 

The recorder produced a copy of a document (Jetter, order) under seal of the 
Navy Department, the original of which, he informed the court, could not be produced, 
as it was lost (part of a permanent record, on official file, etc.), and submitted it to the 
accused and the court, and offered,it in evidence. 
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Prosecution rests; entry for the record. (Omitted when the prosecution 
offers no evidence.) 

The prosecution rested. 

Defense begins; entry for the record. 
The defense began. 

Variation. 

The defense offered no evidence. 

Accused as a witness; entry for the record. 
The accused was, at his own request, duly sworn as a witness in his own behalf. 

When the accused is without counsel, the following additional entry should here 
appear: 

The recorder stated to the court that the substance of Section 359, Naval Courts 
and Boards, had been carefully explained to the accused. 

Examined by the recorder: 

The recorder asks the introductory questions of all witnesses. 
1. Q. Are you the accused in this case? 
A. I am. 

Examined by the accused: 

2. Q ? 
A...................................•
 
 
 

Cross-examined by the recorder:
 
 
 

3. Q ? 
A . 

The witness said that he had nothing further to state. 

The witness resumed his status as accused. 

The accused is not warned. 

Witness for the defense; entry for the record. 
A witness for the defense entered and was duly sworn. 

Examined by the recorder: 

The recorder asks the introductory questions of all witnesses. 
1. Q. State your name, rank, and present station. 
A. Private Henry Johnson, U. S. Marine Corps, U. S. Naval Section Base, Bar 

Harbor, Maine. 

2. Q. If you recognize the accused, state as whom. 
A. John Jones. 

Examined by the accused: 

3. Q ?
 
 
 
A..........................•........•
 
 
 

Cross·examined by the recorder: 

4. Q.........................•....... ?
 
 
 
A.......................•••••••••••••
 
 
 

Re-examined by the accused: 

5. Q ?
 
 
 
A.................••.••...•...•.•.•.•
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The recorder did not desire to recross-examine this witness. 

Examined by the court: 

6. Q	 ? 
A•..............•.........•.........•
 
 
 

The	 accused did not desire to re-examine this witness. 

Recross·examined by the recorder: 

7. Q ? 
A .. 

Neither the accused, the recorder, nor the court desired further to examine this 

witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. 

Use of memoranda; entry for the record. 

15. Q ? 

The witness requested permission to refresh his memory from a memorandum made 

at the time. 

The recorder requested permission to cross-examine the witness as to the r,lemo

randum.	 The permission was granted. 

Cross-examined by the recorder: 

16.	 Q. Under what circumstances was this memorandum made? 
A.•........•..••••.••.••••••.••••••••
 
 
 

17. Q ? 
A .. 

The recorder stated that he had no objection to the witness inspecting the memo· 

randum. 

The request of the witness was granted. Having inspected the memorandum, the 
witness was asked if could now testify of his own knowledge. 

The witness replied in the affirmative. 

18. Q. OS. Q. repeated). 
A .. 

Variation. 
The witness stated that he could not remember the facts, but that he had made a 

memorandum at the time of the occurrence which correctly set forth the facts. The 
accused requested that the memorandum be received in evidence, and submitted same 

to the recorder and the court. 

Cross-examined by the recorder: 

Q. Under what circumstances was this memorandum made? 

A	 .. 

Q. Can you testify that it was correct when made?
 
 
 
A ..
 
 
 
There being no objection, the memorandum was received in evidence, copy ap


pended marked 'Exhibit 4', and the witness read same. 

Cross-examined by the recorder: 

19. Q 
A 

? 
.. 
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The above entries are set forth as appearing in the testimony of a 
witness for the defense and examination will continue as in such a case. 

Witness as to character; entry for the record. 
A witness for the defense as to character entered and was duly sworn. 

Examined and testimony recorded as previously indicated. 

A memher was called as a witness for the defense as to character and was duly 
sworn. 

Examined and testimony recorded as previously indicated. Testifying 
only as to previous good character of the accused does not challenge a 
member. 

Real evidence introduced; entry for the record. 
5. Q. I show you a knife. Do you recognize it? 
A. I do. 

6. Q. Where and under what circumstances have you seen it before?
 
 
 
A•..................................•
 
 
 
The knife was submitted to the recorder and to the court and by the accused 

offered in evidence. There being no objection, it was so received and marked 'Ex· 
l.ibit 5'. \ 

NOTE: The knife was returned to the owner upon completion of the trial. A 
description of the knife is appended marked 'Exhibit 5'. 

7. Q ? 
A .. 

The above entries occur as in the testimony of a witness for the 
accused. Real evidence, when introduced in the examination of a witness 
for the prosecution, will be submitted to the accused instead of to the 
recorder, when offered in evidence. The record will continue as previously 
indicated. 

Record corrected; entry for the record. 
The record of proceedings of the first day of the trial was read and objected to 

by the accused since the record on page 10 now reads ' •....... ,' whereas it should 
read ' .. 

The testimony need not necessarily be read. The recorder or court or 
member, if the objection is not sustained, may also make this objection. 

The court was cleared. The court was opened, and all parties to the trial entered. 
The court announced that the objection was sustained. 

If the objection is not sustained, the two entries following this are 
omitted from the record. 

The recorder was directed to correct the record so that ' ,' on page 10 
shall read ' .' 

With this correction the record was read and approved. 

No witnesses not othenvise connected with the trial were present. 

Testimony verified; entry for the record. 
John W. Smith, boatswain's mate second class, who had previously testified, was 

called before the court, informed that his oath previously taken was still binding, an.l, 
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309 THE SUMMARY COURT-MARTIAL: CONTINUED 

upon having his testimony read to him, pronounced it correct, was duly warned, and 

withdrew. 

Variation. 
John W. Smith, boatswain's mate second class, who had previously testified, was 

called before the court, informed that his oath previously taken was still binding, and 
stated he had read over (or had had read over to him) the testimony given by him 
on the first day of the trial, pronounced it correct, was duly warned, and withdrew. 
(Or, and stated that he de~:7ed to make the following correction in his testimony, page 
10, answer to question No.8, line No.2, strike out the words' ' and insert 
the words' ' With this correction, he pronounced the testimony correct, was 

duly warned, and withdrew.) 

Defense rests; entry for the record. 

The defense rested. 

This entry is omitted when the defense has offered no evidence. 

Rebuttal; entry for the record. 

The rebuttal began. 

Omitted where no rebuttal is made. 
John W. Smith, boatswain's mate second class, U. S. Naval Reserve, a witness for 

the ..prosecution, was recalled and warned that the oath previously taken by him was 

still binding. 

In general, evidence in rebuttal must be limited to that replying to 
the evidence produced by the defense. However, it is provided that the 
court may, prior to arrival at its findings, permit a case to be reopened. 
In such case the proper entry is, The prosecution reopened. 

Examined by the recorder: 

1. Q.... . ?
 
 
 
A ..
 
 
 

Begin numbering questions anew. The introductory questions need n.ot 
be repeated. Examination and testimony to be recorded as previously 

indicated. 
Neither the recorder, the accused, nor the court desired further to examine this 

witness. 
The witness said that he had nothing further to state. 

The witn~ss was duly warned and withdrew. 

The rebuttal ended. 

Surrebuttal; entry for the record.
 
 
 
The accused did not desire to offer any evidence in surrebuttal.
 
 
 

Variation. 

The surrebuttal began. 

The surrebuttal ended. 

Witness for the court; entry for the record. 

The court was cleared. The court was opened and all parties to the trial entered. 
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The court announced that it desired further testimony, and directed that Ivan King, 

boatswain's mate second class, U. S. Navy, be called as a witness for the court. 


Variation. 

. . . . . . . . . .. . and directed that Maurice L. Newman, Ensign, U. S.
 
 
 
Navy, be recalled as a witness for the court. 

A witness for the court entered and was duly sworn. 

Examined by the recorder: 

1. Q. State your name, rate, and present station. 
A. Ivan King, boatswain's mate second class, U. S. Naval Section Base, Bar 


Harbor, Maine. 


2. Q. If you recognize the accused, state as whom. 
A. John Jones.
 
 
 

Examined by the court:
 
 
 

3. Q ? 
A .. 

Cross·examination and rebuttal of such a witness will be allowed 
as previously indicated. 

Neither the recorder nor the accused desired to examine this witness. 

(Or, in case cross-examination has bee'l made, Neither the recorder, the accused, 
nor the court desired further to examine this witness.) 

The witness said that he had nothing further to state.
 
 
 

The witness was duly warned and withdrew.
 
 
 

12820. Statement .of the accused. At this stage of the proceedings, the 
accused may, if he so desires, make a statement. Such statement by the 
accused is a personal declaration and cannot legally be acted upon as 
evidence by the court, nor can it be a vehicle of evidence. or argument 
thereon, nor properly embrace documents or other writings or even aver
ments of material facts, which, if duly introduced, would be evidence; and 
if such things be improperly included in a statement, they are entitled to 
no evidential weight. 

A statement may operate in two ways: (1) to modify the plea of 
guilty of the accused when inconsistent therewith; and (2) as a plea for 
leniency, which may not be considered by. the court except in recommend
ing the accused to the clemency of the reviewing authority. 

It is irregular and improper to have a statement sworn to. In order 
to bring out facts or averments as sworn testimony in defense, it is neces· 
sary that the accused himself, or a witness in his behalf, regularly take the 
stand and subject himself to cross-examination. 

If the accused does not desire to make a statement, the record should 
affirmatively so state. It is not the fun~tion of counsel to make a statement, 
and it must not be made into an argument of counsel. 

It sometimes happens that an accused will plead guilty and then sub· 
mit a statement containing matter which, had it been established by evidence 
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following a plea of not guilty, would have supported or tended to support 
that plea. Such statement is inconsistent with the plea of guilty. Examples 
of this often occur where the accused, having pleaded guilty to desertion, 
submits a statement that he did not intend permanently to abandon the 
service, or where, having pleaded guilty to theft, he states that he intended 
to return the property to its owner. Failure to reject the inconsistent plea 
will not render the proceedings void; but will render them voidable at the 
discretion of the convening authority if it appears to him that the interests 
of the accused have suffered substantial prejudice. In such a case the plea 
of the accused will be rejected, a plea of not guilty entered, and the trial 
will proceed on that basis. 

-Entry for the record. 

The accused read a written statement in his defense, appended, marked 'T'. 

When the accused makes a written statement, the original thereof 
should be appended to record and it should be signed by the accused. 

If the accused be without counsel, immediately following the entry 
indicating a statement was made, should appear: 

The recorder informed the court that the substance of Section 359, Naval Courts 
and Boards, had been carefully explained to the accused. 

If no statement is made this entry is unnecessary. 

15t variation. 

The accused made an oral statement as follows: . 

When the court has the services of a competent stenographer, the 
statement may be oral. When so made, it is entered in the record as a part 
of the proceedings. 

2nd variation. 

The accused made an oral statement, the substance of which is appended marked 
'C. 

The above entry is used when the court is without the services of a 
competent stenographer and the statement is recorded in substance only. 
In such a case, the substance of the statement shall be appended and certi
fied by the recorder. 

3rd variation. 

The accused did not desire to make a statement and submitted his case to the court. 

4th variation. 

The accused did not desire to make a statement. 

This variation should be used when the accused intends to make an 
argument or to introduce evidence as to character in mitigation. 

5th variation. 

The accused requested a delay until .••..•.... to prepare his written statement. 
The request was granted, and the court then, at 4:00 p.m., adjourned to meet tomorrow, 
Friday, at 10 a.m. 

6th variation. In case the state:nent is more than a request for clemency. 
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The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that it considered the statement to be more than a mere request 
for clemency, and directed the recorder to proceed as though pleas of guilty had been 
entered. 

12821. Arguments. In every case, both the accused (counsel) and the reo 
corder wiII be afforded an opportunity to present an argument before sub
mitting their respective cases to the court. The recorder has the right to 
make the opening and closing argument. Both prosecution and defens~ 
should be accorded adequate opportunity fairly to present their respective 
cases by argument, yet the court may, in the employment of its sound 
discretion, so limit the time allowed for argument by each side as to avoid 
prolixity. 

The prosecution in its closing argument should in general be limited 
to the discussion of propositions or matters argued by the defense. In case 
the recorder is permitted by the court to introduce any new matter in hi; 
closing argument, the defense should be afforded an opportunity for all 
argument on such new matter, but this does not deny the recorder his right 
to the final argument. Should the prosecution waive its opening argument. 
the defense thereupon mayor may not make an argument, as it desires. 
Should the defense make no argument, the prosecution loses its right to 
make a closing argument. Neither the prosecution nor the defense is re
quired to make an argument; however, the proper presentation of the 
case, as well for the benefit of the court as of the reviewing authority. 
would suggest that both prosecution and defense avail themselves of their 
respective rights to make argument. 

Character of arguments. A reasonable latitude should be allowed the 
recorder and accused (counsel) in their arguments. The testimony and any 
animus on the part of witnesses, the conduct, motives, and evidence of 
malice on the part of those upon whose complaint the accused is being 
prosecuted, may, so far as disclosed by the proceedings, be commented 
upon, but the court should not permit such arguments to be made the 
vehicle of abuse. 

It is improper to state in an argument any matter of fact as to which 
there has been no evidence. A party may, however, argue as though the 
testimony of his own witness conclusively established facts related by 
them. It is highly improper for the recorder to comment on a failure of 
the accused to testify in his own behalf, but he may properly comment 
upon the failure of an accused, who has appeared as a witness, to deny 
or explain specific facts of an incriminating nature that the evidence of 
the prosecution's witnesses tends to estao;ish against him. It is improper 
to misstate any matter of law in an argument, but on matters about which 
the authorities differ a party may properly state only the views favorable 
to his side. It is improper to state in argument that a much greater ill mber 

RESTRICTED 



..
 

J 

..
 

313 THE SUMMARY COURT.MARTIAL: CONTINUED 

of witnesses might have been called, or that witnesses unavailable would 
have testified thus and so. In short, an argument cannot be made a vehicle 
of getting evidence before the court. It is not evidence. 

When argument must be written. If the court has the services of a 
reporter who is a competent stenographer, the arguments may be given 
orally. When given, they are entered in the record as part of the pro· 
ceedings. 

When the reporter is not a competent stenographer, the arguments 
must be written before delivery, except that the accused may, if he is 
willing to have only the substance of his argument recorded, make it 
orally. The written argument so made shall be appended to the record and 
signed by the party making it. When only the substance of the statement 
IS recorded, it shall be appended and certified by the recorder. 

Entry for the record. 
 

The recorder made the following opening argument: 
 0 0 0 0 0 0 0 • 0 • 0 ••••• 0 •••• 

The accused made the following argument: .. 

The recorder made the following closing argument: . 

15t variation.. 

The recorder desired to make no opening argument. 
 
 

The accused made the following argument: .. 
 
 

The recorder made the following argument: . 
 
 

If neither the recorder nor the accused makes an argument, no record 
entry in this respect is required. 

2nd variation.. 

The recorder read his written opening argument, appended, marked 'V'. 
 
 

The accused read a written argument, appended, marked 'Y'o 
 
 

The recorder read his written closing argument, appended, marked ·W'. 
 
 

3rd variation.. 

• 0 •• ••••• 0 •• 0 •••••••• 0The recorder made the following opening argument: 0 o, • 0 

The accused desired to make no argument. 

This entry to be used when the accused, after argument by the reo 
corder, desires to make no argument but intends to introduce a character 
witness in mitigation. 

4th variation.. 

The recorder made the following opening argument: ... 00 0 • 0 0 0 •••••••••• 0 0 0 •• o' 

The accused desired to make no argument, and submitted his case to the court. 

This entry to be used when the accused, after argument by the reo 
corder, desires to make no argument and does not intend to introduce 
character witness or evidence as to matters in extenuation after the findings. 

5th variation.. 

The accused requested a delay until • 0 o' • to prepare his written argument.0 o' 
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The request was granted and the court then at 11 :00 a.m., took a recess until 1 :00 
p.m., at which time it reconvened. 

Present. " 

12822. Trial finished. This is not a formal step of procedure but is noted 
in the record to indicate that the trial on the issues is terminated in so far 
as the presentation of evidence and matters connected therewith are con
cerned. In the event that the recorder or the accused desires to present fur
ther evidence after this stage of the proceedings, the court may permit the 
case to be reopened for the introduction of evidence previously omitted, or 
newly discovered, if convinced that such evidence is so material that its 
omission would leave the record incomplete. In all such cases, both parties 
must be present, and any evidence thus received will be subject to cross
examination and rebuttal by the parties to whom it may be adverse. 

Entry for the record. 

The trial was finished. 

Variation. 

The accused requested that the court allow the defense to introduce further 
evidence, as he had just been informed that Kenneth Larkin, seaman second class, 
had made a confession that. _ . 

The court announced that the defense wOi,ild be allowed to introduce further 
evidence. 

The defense reopened. 

Kenneth Larkin, seaman second class, a witness for the defense, was recalled and 
warned that the oath previously taken by him was still binding. 

Examined by the accused: 

1. Q ?
 
 
 

A ..
 
 
 

12823. The findings. When the trial proper is finished, the court is closed 
to deliberate upon its findings. When the accused has pleaded guilty 
throughout, closing the court at this stage of the proceedings may be dis
pensed with. When the accused pleads guilty, the proper finding is The 
specification proved by plea. When the accused pleads not guilty, the court 
may find that the specification is proved, that the specification is not 
proved, or that the specification is proved in part, with or without sub
stitution of correct words or allegations. As to the latter finding, care 
should be taken not to except the words which express the gravamen of the 
offense in law. In making exceptions and substitutions, the court must see 
that the specification as found proved is grammatically complete. Evi· 
dence, except in extenuation, mitigation, or aggravation, should not be 
received after a finding has been reached. 

Method of arriving at findings. The court is closed to deliberate upon 
its findings, except where the accused has pleaded guilty to all specifica. 
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lions, and it is patent that the findings will be simply proved by plea. In 
arriving at the findings the plea of the accused, the evidence adduced, 
and the arguments made are to be carefully considered. After the court 
has sufficiently deliberated, the senior member of the court shall, upon 
each specification, beginning with the first, put the question whether the 
specification is proved, not proved, or proved in part. Each member shall 
write proved, not proved, or proved in part, and, if so, what part, over his 
signature, and shall hand his vote to the senior member of the court. The 
latter, after he has received all the votes upon each specification, shall read 
them aloud without disclosing how each member voted. No written minutes 
of the notes shall be preserved, unless so ordered by the unanimous vote 
of the court. The decision of a majority becomes the finding of the court. 

Reasonable doubt. The accused shall not be found guilty of any 
specification, or of an offense included in it, unless a majority of the court 
is convinced of his guilt beyond a reasonable doubt. 

When specification is found proved in part. It is a peculiarity of the 
finding at military law that a court-martial, where of opinion that any 
portion of the allegations in a specification is not proved, is authorized to 
find the accused guilty of a part of the specification only, excepting the 
remainder; or, in finding him guilty of the whole (or any part), to 
substitute correct words or allegations in the place of such as are shown 
by the evidence to be incorrect. Provided the exceptions or substitutions 
leave the specification still stating the same or a lesser included offense, the 
court may then find the accused guilty. Familiar instances of the exercise 
of this authority occur when there is a mistake in name and rank or 
rating, or an erroneous averment of time or place, or an incorrect state
ment as to amount or value. But the authority to find guilty of a lesser 
incluged offense, or to make exceptions and substitutions in the findings, 
does not justify convicting the accused of an offense entirely separate and 
distinct in its nature from that specified. 

Findings on joint specifications. When two or more persons are tried 
in joinder, the findings, and sentence (or acquittal) in the case of each 
person arraigned and tried shall be separately recorded. 

If one (or more) of the accused persons is acquitted, and one (or 
more) is convicted, the findings in case of conviction must by proper 
exceptions eliminate the words showing that the acquitted person was a 
joint participant in the ·offense. 

When finding is "The specification not proved." When the finding on 
any specification is the specification not proved, the statement should follow 
that the court acquits the accused of the offense specified. If the accused is 
found to have committed the act and done the things alleged in the 
specification, but without the guilty intent or knowledge essential to con-
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stitute the offense, the finding on the specification should be the specifica. 
tion not proved. 

Acquittal to be announced in open court. Should the accused be 
acquitted of all specifications, the recorder, in addition to recording the 
findings on the record in the manner shown below, shall forthwith draw up 
an additional copy of the findings. This latter copy shall be duly signed by 
all the members and the recorder. The court shall then be reopened and 
the recorder shall, in the presence of the accused read aloud the findings 
of the court. 

Thereupon, the additional copy of the findings, having been first duly 
signed as explained above, together with a memorandum containing the 
substance of the specifications against the accused, shall be transmitted to 
the commanding officer of the accused, who shall immediately release the 
accused from arrest and restore him to duty. 

Should the court find one or more specifications proved and othe~s not 
proved, the accused shall be called before the court and informed of the 
specifications found not proved. 

Forms of acquittal. The following forms of acquittal, and no others, 
are permitted in naval procedure: 

1. The court does, therefore, acquit. This form, known as a simple 
acquittal, should be used in all cases, except in the few special cases 
mentioned below under other forms of acquittal. ,. 

2. The court does, therefore, fully acquit. The use of this form of 
acquittal indicates that a court not only fails to find a specification proved ) 

beyond a reasonable doubt, but that it finds no facts whatever, as brought 
out by the evidence introduced in the case, which reflected adversely on the 
conduct of the accused in matters pertaining to the specification. In other 
words, the court should not fully acquit in cases where the record shows 
any uncontroverted facts whatever reflecting unfavorably upon the accused. 

3. The court does, therefore, honorably acquit. This form is to be 
employed only in cases where the offense specified is, besides being an 
offense against military authority, of such character that a conviction 
thereon would tend to dishonor the accused. This acquittal, as in the case 
of a full acquittal, should never be used if the record shows any adverse 
reflection whatever upon the accused. 

4. The court does, therefore, most fully and honorably acquit. This 
form should be used only in extreme cases in which not only have the 
requirements of a full and an honorable acquittal been fulfilled, but in 
which the court wishes to place the highest stamp of approval upon' the 
actions of the accused in connection with matters covered by the specifica. 
tions. The use of this form of acquittal might, for example, be justified in 
the case of a person charged with unbecoming conduct in battle if the 
court wished to make it a matter of record that, far from considering the 
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conduct of such person censurable, it both approved and commended his 
conduct. 

It is to be noted that there is no legal distinction between a simple 
acquittal and one-to which any of the additional expressions above quoted 
has been added. Only in exceptional cases is the use of any form of 
acquittal, other than the simple acquit, justified. 

Recording the findings. After the court has arrived at its findings, 
the recorder is recalled and directed to enter them on the record. They are 
to be typewritten or in the handwriting of the recorder and must be free 
from interlineations and strikeovers. This direction applies to the entire 
findings. This includes everything which properly forms a part of the 
findings, commencing with the words, the (first) specification. No abbre
viations should be used in the findings other than the ones authorized to be 
used in a specification. 

Entry for the record. 

The court was cleared. 

The recorder was :recalled and directed to record the following finding (or, 
findingS.) 

The specification proved. 

1st variation. 

The specification proved by plea. 

2nd variation. 

The specification not proved, and the court does, therefore, acquit (fully acquit) 
(honorably acquit) (most fully and honorably acquit) the said John Jones, seaman 
second class, U. S. Navy, of the offense specified. 

The court was opened and all parties to the trial entered. The recorder read the 
finding (s) of the court. 

Should the accused be acquitted of all specifications, the findings are 
read in open court. 

3Td variation. 

The first specification proved. 

The second specification not proved, and the court does, therefore, acquit the said 
John Jones, seaman second class, U. S. Navy, of the offense specified. 

The court was opened and all parties to the trial entered. The court informed the 
accused that it had found the second specification not proved. 

4th variation. 

The specification proved in part; proved except the words ' which words are 
not proved (and for the excepted words the court substitutes the words '.•..•. ,' which 
words are proved). 

5th variation. 

The first specification proved by plea. 

The second specification proved by plea. 
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12B24. Introduction of matter in aggravation, mitigation, and extenuation. 
A plea of guilty does not necessarily exclude testimony for the prosecu
tion. As the court has discretionary power as to the punishment to be 
awarded, it is proper that it should have full knowledge of all the circum
stances attending the offense. Therefore, when the recorder has knowledge 
that the offense as actually committed was of a more grave nature than 
appears merely on the face of the specification, it is his duty to offer such 
testimony as tends to show the aggravating nature of the offense, but this 
should not relate to a separate and distinct offense. Matter of this type is 
introduced after the finding. 

After the court has arrived at its finding, following either a plea of 
guilty or not guilty, the accused may introduce (1) matter in mitigation 
of the punishment, and (2) matter in extenuation of the offense. This 
latter may properly explain the circumstances surrounding the commission 
of the offense, including the reasons that actuated the accused, but not 
extending to a legal justification. If matter purporting to be in extenuation 
or mitigation is introduced after a plea of guilty and is found to controvert 
any element of the offense, the court should proceed by rejecting the plea 
of the accused, entering a plea of not guilty and proceeding thereon. The 
accused may also at this time introduce matter from his service record 
and testimony as to past character. 

Character evidence. Character evidence which is introduced after the 
finding is not, strictly speaking, evidence, but is more properly termed 
matter in mitigation. Such matter in mitigation has for its purpose the 
lessening of the punishment to be assigned by the court or the furnishing 
of grounds for a recommendation to clemency. As thus offered it has a wide 
latitude and is not limited to the general good character of the accused 
nor to the nature of the specifications. Such matter may include particular 
acts of good conduct, bravery, etc., and may exhibit the reputation or 
record of the accused in the service for efficiency, fidelity, subordination, 
temperance, courage, or any of the other traits that go to make a good 
enlisted man. 

Opposite party may cross-examine. After maHer in extenuation, aggra
vation, or mitigation has been introduced, the recorder or accused has the 
right to cross-examine the witness and offer evidence in rebuttal. 

Entry for the record. 

A witness for the defense as to matters in mitigation (or as the case may be) 
entered and was duly sworn. 

Examination and testimony recorded as previously indicated. 

Variation. 

The recorder was recalled as a witness for the defense in mitigation and was 
warned that the oath previously taken was still binding. 
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Examined by the accused; 

1. Q. If you are the legal custodian of the current service record of the accused, 
produce it. 

The witness produced the current service record of the accused and it was sub
mitted to the recorder and to the court, and by the accused offered in evidence for 
the purpose of reading into the record extracts therefrom in mitigation. 

There being no objection, it was so received. 

2. Q. Refer to that record and read such portions thereof as relate to the pro
ficiency in rating, sobriety, and obedience of the accused, as also award of good con
duct medal and commendations. 

The witness read extracts from the said record, copy appended marked 'Ex
hibit 6'. 

Cross·examined by the recorder: 

3. Q. Read from the record such portions as show the offenses committed by the 
accused during his current enlistment. 

12825. Introduction of record of previous convictions. The recorder shall, 
immediately after recording the findings, except where such findings have 
resulted in an acquittal, state whether or not he has any record of previous 
convictions by courts-martial and present the personal service data of the 
accused. If the accused has no record of previous convictions an entry to 
this effect shall be made in the record, but the court need not be reopened. 
If there be such record, the court shall be opened and the record shall be 
submitted to the accused for opportunity to object to its admission. If 
there be no valid objection, it shall be read by the recorder in the presence 
of all parties to the trial. A certified copy of the record of previous con
victions shall be appended to the record of proceedings. 

The courts-martial here referred to include general and summary 
courts-martial and deck courts. Punishments by a commanding officer (mast 
punishment) are not admissible in that they are not prior convictions by 
courts-martial. 

Must have been approved by proper authority. The record of a pre
vious conviction, to be admissible, must show that such conviction was 
approved by the authorities whose action was requisite to give effect to the 
sentence. If the conviction was approved by such authority and was not 
subsequently disapproved by the Secretary -of the Navy, it is admissible 
even though the sentence of the court may have been remitted either in 
whole or in part. 

Must relate to current enlistment or current extension of enlistment. 
The general rule is that the record of previous convictions, in order to be 
admissible, must relate to the accused's current enlistment or current exten
sion of enlistment. On the other hand, when the last enlistment was termi
nated by sent~nce of court-martial or by discharge as undesirable by order 
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of the department or when the accused deserted and subsequently fraudu
lently enlisted, all convictions occurring in the present enlistment are 
admissible. 

CMO 2-1943, pages 152-153, holds that where an enlistment is ex
tended by virtue of AlNav 155-1941 (extension under act approved 13 
December 1941, for a period not later than six months after termination of 
war), records of previous convictions prior to such an extension are inad
missible for the court's consideration. The decision was reached on the 
theory that the extension of enlistment occurs by operation of law. 

While serving with Army. Record of previous convictions by courts
martial while serving an enlistment in the Army is not admissible as record 
of previous convictions before naval courts-martial. But when officers and 
men of the Marine Corps or of the Medical Department of the Navy have 
been detached for service with the Army by order of the President, con
victions by Army courts shall be regarded as previous convictions, subject 
to the provisions governing record of previous convictions set forth above. 

What record must show. The extract from the cm:rent service record 
of the accused showing record of previous convictions should, in the absence 
of objection, or where objection is overruled by the court, be read by the 
recorder, and it should include the offense committed, the fact and nature 
of the trial, findings, sentence, and approval by the proper authorities, 
together with the dates of the offense, trial, and approval. An official 
court-martial order is prima facie evidence of its contents and may, where 
it names the accused, be introduced as record of previous convictions. 

How record is introduced when objected to. Record of previous con
victions, if objected to by the accused, should be introduced in the same 
manner as evidence and is subject to the rules of evidence; it is generally 
documentary in form, and as a rule, is forwarded by the convening author
ity to the recorder, together with the other papers in the case. The court 
will rule whether or not the record shall be admitted. 

Entry for the record. 

The recorder stated that he had no record of previous convictions, that the rate 
of pay of the accused in his present rating is $54 a month and in his next inferior 
rating $50 a month, and that he enlisted on March 4, 1941, to serve for four years, and 
gave as his date of birth April 1, 1913. 

Where accused has apparently completed his enlistment, ~r exten
sion (s) thereof, the record should show that he is serving to make up 

r
time lost owing to his own misconduct. 

1st variation. 

The recorder stated that he had record of previous conviction (s), that the rate 
of pay of the accused in his present rating is $54 a month and in his next inferior {. 
rating $50 a month, and that he enlisted on March 4, 1941, to serve for four years, and 
gave as his date of birth April 1, 1913. 
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The court was opened, and all parties to the trial entered. (If the court has not 
been closed, the preceding sentence in this entry is omitted.) The court announced 
that it was ready to receive the record of previou$ conviction (s). 

Such record having been submitted to the accused and to the court and there 
being no objection, the recorder read from the current service record of the accused 
an extract (extracts) showing previous conviction(s), copy (copies) appended marked 
'D' ('Dl', 'D2', etc.). 

2nd variation. 

The court was opened and all parties to the trial entered. The court announced 
that it wa_s ready to receive the record of previous conviction (s). 

The accused (or the recorder or the court) objected to the introduction of his 
(the) trial by summary court-martial, approved June 12, 1942, on the ground that the 
record had not been approved by the convening authority. 

The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that the objection was sustained. 

12826. The sentence. When the court has been closed for the purpose of 
determining the sentence, each member shall write down and subscribe the 
measure of punishment which he may think the accused ought to receive 
and hand his vote to the senior member, who shall, after receiving all the 
votes, read them aloud. If the requisite number do not agree upon the 
nature and degree of the punishment to be inflicted, the senior member pro
ceeds in the following manner to obtain a decision: He shall begin with 
the mildest punishment that has been proposed, and after reading it aloud, 
shall ask the members successively, beginning with the junior in rank, 
Slwll this be the sentence of the court? And every member shall vote viva 
voce, and the senior member shall note the votes. Should there be no 
decision, the senior member shall, in the same manner as before, obtain a 
vote on the next mildest punishment, and shall so continue until a sentence 
is decided upon. The members of a general court-martial are sworn not 
to divulge or by any means disclose the sentence of the court until it shall 
have been approved by the proper authority, and not at any time to divulge 
or disclose the vote or opinion of any particular member of the court, 
unless required to do so before a court of justice in due course of law. 
Subject to the exception in regard to judicial proceedings noted in the 
statute prescribing the oath for members of general courts-martial, the 
vote or opinion of each member of a summary court-martial, either as to 
the sentence of the court, or as to any other matter except recommendation 
to clemency, shall not be disclosed. 

Punishment to be adjudged. It is by law the duty of courts-martial, 
in all cases of conviction, to adjudge a punishment adequate to the nature 
of the offense committed. In cases where there has been evidence in mitiga
tion or extenuation, a court-martial may recommend the person convicted 
to clemency; this clemency, however, is to be exercised only by the review
ing authorities, who are expressly clothed with the power to mitigate or 
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remit punishment. The Articles for the Government of the Navy do not make 
any sentence mandatory. 

Authorized punishments. A summary court-martial or deck court must 
be careful to adjudge only one of the first six enumerated punishments 
authorized by Article 30. Thus, a summary court-martial sentence of con
finement for two months, loss of pay, and bad-conduct discharge is un
authorized. Article 30, AGN, provides as follows: Summary courts-martial 
may sentence petty officers and persons of inferior ratings to either a part 
or the whole, as may be appropriate, of anyone of the following punish
ments, namely: (l) Discharge from the service with bad-conduct discharge; 
but the sentence shall not be carried into effect in a foreign country. 
(2) Solitary confinement, not exceeding thirty days, on bread and water. 
or on diminished rations. (3) Solitary confinement not exceeding thirty 
days. (4) Confinement not exceeding two months. (5) Reduction to next 
inferior rating. (6) Deprivation of liberty on shore on foreign station. 
(7) Extra police duties, and loss of pay, not to exceed three months, may 
be added to- any of the above-mentioned punishments. 

Summary courts-martial are restricted in their sentences to the punish
ments specifically authorized in Article 30, AGN. The effect of the provi
sion of said act authorizing a court to adjudge either a part or the whole, 
as may be appropriate, of anyone of the punishments enumerated in Article 
30, is construed as permitting the. imposition of a sentence, under Article 
30, involving either extra police duties. or loss of pay, or both, without 
other punishment. But only one, or parts of only one, of the punishments 
enumerated in the first six numbered paragraphs of the article may be im
posed in anyone sentence of a summary court-martial. Particular care is 
to be taken that this last provision is not violated. (See Figure 8-4 and 
Article llA2.) 

Policies on punishment. The Navy Department approves and disap
proves of certain types of sentences under certain conditions. These ap
provals and disapprovals are generally referred to as policies of the 
Department. Inasmuch as they are of extreme importance in the deter
mination of a proper sentence for a given offense, they are treated sepa
rately in Chapter 13, Section D of this text. That section should, therefore, 
be referred to and thoroughly digested as a component of the subject of 
summary court-martial sentences. 

Solitary confinement on bread and water or diminished rations. Courts
martial shall exercise care and discretion in resorting to the punishment of 
solitary confinement on bread and water, and shall not adjudge it in any 
case for a longer period, consecutively, than five days. As a shorter interval 
on bread and water is less liable to work injury to health, the maximum 
interval allowed should be adjudged only in extreme cases. A court in 
adjudging a sentence on bread and water or on diminished rations shall 
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specify the days a full ration is to be allowed; for example, every third 
or every fifth day. If the court fails to do this, the convening authority 
shall specify in his action the day the full ration is to be allowed. By full 
ration is meant a full day's ration and not only a single meal of the day. 
In adjudging a sentence of solitary confinement on diminished rations, the 
court should specify the exact amount of rations to be allowed. Otherwise 
the sentence is indeterminate. 

Loss of pay. Sentences which include loss of pay shall state the rate 
and total amount of pay to be lost and the period of time over which such 
loss shall extend. Loss of pay shall be stated in dollars and not in days' 
pay. 

Reduction in rating coupled with loss of pay. In case of reduction in 
rating coupled with loss of pay, care shall be observed that the loss is based 
on the pay for the reduced rating. In general, this form of sentence should 
not be used. (See Chapter 13, Section D.) 

Extra police duties. Except where the offender is serving in a receiving 
ship or at a shore station, sentences involving extra police duties are, as 
a general rule, undesirable, but this will not be construed as prohibiting 
the imposition of this sentence on board ships where circumstances render 
it desirable. 

Deprivation of liberty. A sentence of deprivation of liberty is illegal, 
unless the words on shore on foreign station are added. The period shall 
not exceed three months. A possession of the United States is not a foreign 
station. 

Disrating for incompetency. Article 31, AGN, gives a summary court
martial authority to disrate for incompetency. In the case of a person found 
to be incompetent, disrating is the only authorized action the summary 
court-martial may take. 

Revocation distinguished from reduction. Revocation of the permanent 
appointment of a chief petty officer is not a reduction to the next inferior 
rating. It is a change in status, not in rating, and is, therefore, not a legal 
form for a summary court-martial sentence. 

Phraseology to be employed in sentences. The exact phraseology of 
Article 30 is to be followed in the sentence. Thus, sentences involving con
finement on bread and water or on diminished rations are illegal unless it 
is expressly provided that such confinement is to be solitary, although 
solitary confinement may be adjudged by itself without diminished rations. 
Similarly, a sentence to extra duties instead of extra police duties is illegal. 
As the legal term of confinement is limited to thirty days, -the exact phrase
ology should be employed in adjudging a sentence involving confinement 
for such maximum period. A sentence of solitary confinement for one 
month, for example, would be irregular and improper, as the article pre
scribes 30 days as the maximum. 
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Recording and authentication of sentence. When a sentence has been 
determined upon, the recorder shall be called before the court, and, under 
its direction, shall draw up the sentence, specifying the exact nature and 
degree of the punishment adjudged, and, after approval by the court, shall 
enter this on the record. But it must not appear on the record what number 
of members voted for the sentence. 

The sentence must be recorded in the recorder's own handwriting and 
must be free from erasures and interlineations. Numbers in the sentence 
shall be expressed both by wurds and by figures. 

After the sentence has been recorded, the proceedings in each separ&te 
case tried by the same court shall be signed by all the members present 
when judgment is pronounced, and also by the recorder. These signatures 
are for authentication and do not necessarily import unanimous concur
rence' in rulings, findings, decisions, and other action taken. In case a 
member dies before signing, the signatures of the remaining members will 
be sufficient. Signatures should appear on the same page as the sentence. 

Entry for the record. 

The court was cleared. 

The recorder was recalled and directed to record the sentence of the court as 
follows: 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to be confined for a period of two (2) months and to lose twenty-four dollars ($24) 
per month of his pay for a period of six (6) months, total loss of pay amounting to one 
hundred forty-four dollars ($144). 

Aron R. Kramer. 
Lieutenant, U. S. Naval Reserve, Senior Member. 

John M. Daniels, 
Lieutenant, Medical Corps, U. S. Navy, Member. 

James K. Rowan, 
First Lieutenant, U. S. Marine Corps, Member. 

Kenneth R. Appleby, 
Ensign, U. S. Naval Reserve, Recorder. 

1st variation: bad-conduct discharge. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy. 
to be discharged from the U. S. naval service with a bad-conduct discharge. 

2nd variation: loss of pay and bad-conduct discharge. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to lose twenty-seven dollars ($27) per month of his pay for a period of two (2) months, 
total loss of pay amounting to fifty-four dollars ($54), and to be discharged from the 
U. S. naval service with a bad-conduct discharge. 

3rd variation: solitary confinement on bread and water. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to solitary confinement on bread and water for a period of thirty (30) days, with full 
ration every third (3rd) day. 
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4th variation: solitary confinement on bread and water and loss of pay. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to solitary confinement on bread and water for a period of thirty (30) days, with full 
ration every third (3rd) day, and to lose twenty-seven dollars ($27) per month of his 
pay for a period of six (6) months, total loss of pay amounting to one hundred sixty
two dollars ($162). 

5th variation: solitary confinement on diminished rations. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy. 
to solitary confinement on diminished rations, to wit, three-fourths (3/4) ration, for a 
period of thirty (30) days, with full ration «<very third (3rd) day. 

6th variation: confinement. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to be confined for a period of two (2) months. 

7th variation: reduction to next inferior rating. 

The court, therefore, sentences him, John Amos Smith, seaman first class, U. S. 
Navy, to reduction to the next inferior rating. 

8th varidtion: reduction to next inferior rating and loss of pay. 

The court, therefore, sentences him, John Amos Smith, seaman first class, U. S. 
Navy, to reduction to the next inferior rating and to lose twenty-seven dollars ($27) 
per month of his pay for a period of six (6) months, total loss of pay amounting to one 

hundred sixty-two dollars ($162). 

In case of reduction in rating coupled with loss of pay, care shall be 
observed that the loss is based on the pay for the reduced rating. In general, 
this form of sentence should not be used. 

9th variation: reduction to next inferior rating and extra police duties. 

The court, therefore, sentences him, John Amos Smith, seaman first class, U. S. 
Navy, to reduction to the next inferior rating and to perform extra police duties for a 
period of one (l) month. 

10th variation: loss of pay. 

The court, therefore, sentences him, John,Jones, seaman second class, U. S. Navy, 
to lose twenty-seven dollars ($27) per month of his pay for a period of (6) months, 
total loss of pay amounting to one hundred sixty·two dollars ($162). 

11th variation: extra police duties and loss of pay. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to perform extra police duties for a period of one (1) month, and to lose twenty-seven 
dollars ($27) per month of his pay for a period of six (6) months, total loss of pay 
amounting to one hundred sixty-two dollars ($162). 

12th variation: extra police duties. 

The court, therefore, sentences him, John Jones, seaman second class, U. S. Navy, 
to perform extra police duties for a period of twenty-five (25) days. 

Extra police duties should be expressed in days or months "ather than 
In hours. 

13th variation: deprivation of liberty on shore on foreign station. 

The court, therefore, sentences him, John Jon~, seaman second class, U. S. Navy, 
to deprivation of liberty on shore on foreign station for a period of three (3) months. 
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12827. Recommendation to clemency. It is made by law the duty of 
courts-martial, in all cases of conviction, to adjudge a punishment adequate 
to the nature of the offense committed. However, in cases where there has 
been evidence in mitigation or extenuation, a court-martial may recommend 
the person convicted to clemency; this clemency, however. is tc be exercised 
only by the reviewing authorities, who are expressly clothed with the power 
to mitigate or remit punishment. The statement of the accused, as a plea 
of leniency, may not be considered by the court except in recommending 
the accused to the leniency of the reviewing authority. 

If mitigating circumstances have appeared during the trial which 
could not be taken into consideration in determining the degree of guilt 
found, the members of the court, as individuals and not as a body, may 
avail themselves of such circumstances as grounds for recommending the 
accused to clemency. In so doing, the members signing the recommenda
tion should set forth sufficiently their reasons for making such recommen
dation. This recommendation is recorded immediately after the signatures 
of the members of the court and the recorder to the sentence, and is signed 
by the members concurring in it. It is improper for the recorder to sign 
this recommendation. Such recommendation should never be based on a 
doubt as to the guil t of the accused. If there be doubt as to the guilt of the 
accused, he should be acquitted. If a minority of the court had such doubt 
and voted for acquittal, and then made a recommendation to clemency 
based on this doubt, they in effect, violated their oath not to divulge the 
vote or opinion of any particular member. A vague and indefinite recom
mendation is of no practical use. The facts on which it is based should be 
succinctly stated. 

Entry for the record. 
In consideration of his previous good record, his youth, and short time in the 

service, we recommend John Jones, seari:an second class, U. S. Navy, to the clemency 
of the reviewing authority. 

Aron R. Kramer, 
Lieutenant, U. S. Naval Reserve, Senior Member. 

John M. Daniels, 
Lieutenant, Medical Corps, U. S. Navy, Member. 

James K. Rowan, 
First Lieutenant, U. S. Marine Corps, Member. 

12828. Adjournment. The final step in the proceedings of trial is the ad
journment. An entry to the effect that the court has adjourned to await the
 
action of the convening authority, is entered in the record of proceedings.
 
In case another trial is to follow immediately, the entry would be to the
 
effect that the court was opened and proceeded with the trial of .
 

This final entry is signed by the senior member of the court and the 
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recorder and following this entry, the record of proceedings is transmitted 
to the convening authority for his action. 

Entry for the record. 
The court then adjourned	 to await orders from the convening authority. 

Aron R. Kramer, 
Lieutenant, U. S. Naval Reserve, Senior Memher. 

Kenneth R. Appleby, 
Lieutenant, U. S. Naval Reserve, Recorder. 

1st variation. 

The court was opened and proceeded with the trial of George V. Mosely, seaman 
second class, U. S. Navy. 

Aron R. Kramer, 
Lieutenant, U. S. Naval Reserve, Senior Member. 

Kenneth R. Appleby, 
Lieutenant, U. S. Naval Reserve, Recorder. 

2nd variation. 
The court then adjourned to meet tomorrow at 10 a.m. (or as the case may be). 

Aron R. Kramer, 
Lieutenant, U. S. Naval Reserve, Senior Member. 

Kenneth R. Appleby, 
Lieutenant, U. S. Naval Reserve, Recorder. 

C. ORGANIZATION AND	 MAKE-UP OF THE RECORD OF 

PROCEEDINGS 


12Cl. Record of proceedings. Every summary court·martial must keep an 

accurate record of its proceedings, and the recorder is directly responsible 
for seeing that this is done. The record of proceedings in each case tried 
shall set forth the names of the members of the court who were present 
during the trial; that the accused was furnished a copy of the specifica. 
tions preferred against him; that the precept was submitted or read to the 
accused; that he was afforded an opportunity to challenge members; and 
that the members, recorder, reporter, interpreter, and witnesses were duly 
sworn. It shall further show the arraignment, preliminary motions, pleas, 
objections, and grounds therefor, all testimony and documentary evidence 
received, decisions and orders of the court, adjournments, statements and 
closing arguments, findings, and sentence or acquittal; in short, the entire 
proceedings of the court which are necessary to a complete understanding 
by the reviewing authority of the whole case and every incident material 

thereto. 
Each case is thus made	 complete in itself, and the record continuous. 

When all the cases laid before the court have been finished and severally 
authenticated and forwarded, the senior member shall, unless otherwise 
directed by the convening authority, inform said authority that all business 

RESTRICTED 



.. 

, /
 
 


328 NAVAL JUSTICE 

before the court has been completed, and the court shall adjourn to await 
the action of the convening authority. 

12C2. Record of proceedings to be typewritten. Except under extraor
dinary and unusual conditions of service, records of summary court
martial shall be typewritten. Reporting may be in shorthand. 

12C3. Format. The record shall be typewritten on paper 8 by 13 inches 
in size. One side of the paper shall be used, leaving a margin of 1 inch 
on the left, Y2 inch on the right, and 2Y2 inches at the top of each leaf. 
Each page shaH be numbered in the middle of the margin at the lower 
edge. In making up the record, it sometimes happens that the pages are 
not numbered consecutively, as, for example, where a page is inserted and 
numbered 73-a, 360112, etc. Where this occurs a notation shall be placed 
at the bottom of the preceding page calling attention to this fact, as, for 
example, next page numbered 73-a, or next page numbered 360Y2, etc.
 
 
 
When the conditions mentioned in the preceding article render it necessary
 
 
 
that the record be written in longhand, the penmanship must be clear and
 
 
 
legible and the record free from unauthorized erasure or interlineation.
 
 
 
Before the record is forwarded to the convening authority, all pages, docu
 
 
ments, and exhibits must be securely bound together by through fasteners 
at the top margin, and care shall be taken to insure against detachment.
 
 
 
Where the record is long, it should be bound in volumes, each having a
 
 
 
proper cover sheet, and marked near the lower margin VoZ. 1, etc. Should
 
 
 
the exhibits be objects that do not permit being secured in the manner in

dicated, they shall be otherwise attached to the record so as to prevent
 
 
 
the possibility of loss, or, if necessary, forwarded under separate cover.
 
 
 

12C4. Cover sheets. A neat cover sheet shaH be prefixed to the whole
 
 
 
record. In a summary court-martial case the front cover sheet shall be
 
 
 
the one furnished by the Navy Department. At the end of the record, fol·
 
 
 
lowing all appended documents, there shall be attached a heavy blank
 
 
 
sheet to act as a protection to the record. The date on the front sheet shall
 
 
 
be the date when the court first convened for. the case in question.
 
 
 

12C5. Index for lengthy cases. If a record exceeds 20 pages in length, it
 
 
 
shall be preceded by an index showing upon what page each step of the
 
 
 
proceedings and of the examination of the witness, designating them by
 
 
 
name, may be found; also, in case a witness corrects his testimony the
 
 
 
index shall show the pages where such corrections may be found. There
 
 
 
shall also be an index of exhibits offered and received in evidence, giving
 
 
 
a brief description of the document, etc., and at what page of the record
 
 
 
it was admitted in evidence. (See Figure 12-2.)
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12C6. Order in which documents are prefixed or appended. In making up 
records, documents modifying or relating to the precept and to the speci· 
fications are prefixed immediately following the precept or the specifica. 
tions, as the case may be. Documents relating to occurrences during the 
procedure are appended immediately following the record 'of the trial in 
the order in which they occur. Exhibits are appended after these latter 
documents in the order in which they were introduced into evidence. 

12C7. Modification of precept. The modifications of the precept are those 
which are signed and issued by the convening authority, and they must 
not be confused with the personal individual orders to officers to perform 
duty on the court. These modifications of the precept must appear .imme· 
diately after it as a part of every record where changes have been made 
in the composition of the membership. These are not instruments of evi· 
dence and are marked B, C, etc. In case a court is convened by di3patch, 
a confirmation copy signed by the convening authority is required. 

12C8. Numbering and marking of pages and documents. All documents 
other than instruments of evidence shall be marked with capital letters. as 
A, B, C; instruments of evidence shall be marked Exhibit 1, Exh~bit 2, 
etc. When a single document or instrument of evidence is more than one 
page in length, each page thereof must be marked, for example, A (1), 
A (2), etc., Exhibit 1 (1), Exhibit 1 (2), etc. All such marks must be 
boldly and distinctly made and placed in the lower right.hand corner of 
the page or sheet. All copies of documents which may be appended to the 
record shall be certified to be a true copy by the recorder. When an officer 
certifies over his signature that a document is a true copy of some other 
writing, it should be an exact copy of said other writing, and not a sum· 
mary of the substance thereof. 

12C9. Questions numbered and paragraphed. The questions asked each 
witness shall be numbered consecutively throughout the examination. If 
the examination is interrupted by recess or adjournment and is resumed 
when the court reassembles or reconvenes, the numbering shall be contin
ued. If, however, the first examination of the witness is completed, and 
later in the trial he is recalled, the numbering of the questions asked on 
this later examination shall begin anew. Each question and answer of a 
witness shall begin a new paragraph. 

12Cl0. Recess or adjournment. When the business of the court is sus· 
pended from one day to the next, or for a longer period, the record shall 
show that the court adjourned until the time agreed upon; but when the 
period of suspension of business is from one part of a day to another part 
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of the same day, the record should show that a recess was taken for the 
time mentioned. Article 45, AGN, enjoins a general court-martial to sit 
from day to day, Sundays excepted, unless temporarily adjourned by the 
authority which convened it. A summary court-martial shall also observe 
these provisions. 

12Cll. Reading of record. In reading the record of the previous day upon 
the opening of the court on each successive day, only the salient features 
of the proceedings need be read. It is not necessary at this time to read 
the testimony recorded. The ruling of the court on questions submitted 
for decision should be read. Before the proceedings are finished, the rec
ord up to that point must have been approved. 

12C12. Manner in which corrections are made. If corrections should be 
necessary, they shall be made by the recorder in red ink and initialed by 
him in the right-hand margin. An undue number of corrections, or a lack 
of neatness in making them, will be sufficient cause for returning a record 
for rewriting. 

12C13. When a witness corrects his testimony. The following instructions 
will be observed whenever a witness corrects or amends his testimony: 
(1) in every case the original testimony must remain in the record as orig
inally given; (2) enclose in parentheses, in red ink, that portion of the 
original testimony. that has been corrected or amended by the witness; 
(3) in the left-hand margin of the record, opposite the original testimony, 
enclosed in parentheses, as directed in (2), enter, in red ink, a note re
ferring to the page of the record where the correction to testimony is to 
be found. For example, See correction, page 1; or (4) where corrections 
are short, enclose the original testimony in parentheses, as directed in (2), 
and enter the correction, in red ink, close to the original testimony which 
it corrects; (5) typographical corrections in testimony will be in red ink 
and initialed by the recorder, as indicated above. 

12C14. Striking matter from record. Should the court determine that mat
ter objected to should be stricken from the record, such decision shall be 
so recorded, but the matter referred to shall not, itself, be physically 
stricken from the record. 

12C15. Reading of papers. Where the record states that a paper, docu
ment, or testimony was read, it is to be understood that it was read aloud. 

12C16. Presence of accused during subsequent reading of record. If the 
court adjourns after arriving at a finding and sentence (or acquittal) to 
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meet the next day for the purpose of verifying the record, the record of 
proceedings of the succeeding day should distinctly show that the accused 
was present during the reading of so much thereof as referred to the pro
ceedings in open court, that he then withdrew, and that the court was 
cleared, the recorder remaining, whereupon that part of the record 1.Vhich 
pertained to the proceedings in closed court was read. 

12C17. Medical certificate required. Whenever any person is sentenced 
for a period exceeding ten days to solitary confinement on diminished ra
tions or on bread and water, there must appear on the record of proceed
ings the certificate of the senior medical officer under the immediate juris
diction of the convening authority to the effect that such sentence will not 
be seriously injurious ,to the health of the prisoner. (See Figure 12-13.) 

12C18. Completion of record. After the proceedings and sentence, with 
the recommendation to clemency, if any, have been signed, the action of 
the court, whether an adjournment or the taking up of a new case, shall 
be recorded; after this entry has been authenticated by the signature of 
the senior member and the recorder, the record is completed. 

12C19. Letters of transmittal not required. Letters of transmittal are not 
required in forwarding to the Navy Department records of proceedings of 
courts-martial and other courts and boards. 

12C20. Shorthand notes. The recorder will retain all notes, including short
.hand notes, if any, from which the record was made up. The recorder 
may destroy the notes when sufficient time has elapsed to allow final ac
tion on the case by the Judge Advocate General. 

12C21. Final disposition of record. The records of proceedings of all courts
martial shall be forwardeCl, unfolded, direct to the office of the Judge Ad· 
vocate General by the convening authority. Records of summary courts
martial are forwarded after the proper reviewing authorities have taken 
action thereon, effected the necessary publication, and caused the notation 
of checkage to be signed. The above applies equally in cases of revision. 

12C22. Action to be taken in case of loss of record. When, prior to action 
by the reviewing authority, a record of trial by court-martial is lost or 
destroyed, a new record of trial in the case will, if practicable, be pre
pared and will become the record of trial in the case. Such new record 
will, if practicable, be prepared only when the extant original notes or other 
sources are such as to enable the preparation of a complete and accurate 
record of the case. In any case of the loss of a record of trial by court-
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martial, the convening authority will be fully informed as to the facts and 
as to the action, if any, taken. 

In case the stenographic notes or other report of the trial be lost be
fore the record has been written up, the record shall be prepared so as to 
show that the interests of all parties to the trial have been safeguarded; 
who were witnesses for and against the accused and a summary of their 
testimony; the substance of all evidence admitted over the objections of 
the accused or his counsel; that the accused was given an opportunity for 
cross-examination; and any other steps required by law to be shown. The 
record thus prepared will be drawn up in all respects as nearly as may 
be like the record required by the foregoing seotions of this chapter, and 
will be submitted in due course to the convening authority in the regular 
manner together with a letter attached thereto stating the reasons for such 
procedure. 

12C23. Organization of the record of proceedings. A general outline indi
cating the prescribed order for organization of a summary court-martial 
record of proceedings is herein presented. In utilizing the outline, refer
ence should be made to the figures immediately following and the speci
men cases contained in Chapter 13, Section F of this text. 

1. Cover page-(Form NAVJAG 109). 
2. Index--(For records in excess of twenty pages). 
3. Documents prefixed to the record of procedure. 

a. Precept.	 	 
i. Documents modifying or relating to the precept. 

b. Specification (s) • 
i. Documents modifying or relating to the specifications (s). 

4. Record of procedure. 
5. Documents appended to the record of. procedure. 

a. Statement of the accused (written or oral substance). 
b. Arguments (written or oral substance in order of presentation). 
c. Record of previous conviction (extracts). 
d. Other documents relating to occurrences during the procedure. 

6. Exhibits- (Appended in order received in evidence). 
7.	 Medical 	 oertificate-(Required 	only where sentence of solitary 
 

confinement on bread and water or on diminished rations for 
 
more than ten days adjudged). 
 

8. Opinion of convening authority. 
9.	 Opinion of immediate superior in command-(Not required when 
 

convening authority is senior officer present and signs as such). 
 
10. Publication. 
11. Checkage-(Required only where sentence of pay loss adjudged). 
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The figures on the following pages do not represent a specimen case, 
but may serve generally to illustrate the form and content of various parts 
of the record. They should be used and assembled in the light of preceding 
instructions. 

12C24. Use of specimen "guilty case" record of procedure "fill·in" forms. 
The guilty case record of procedure fill.in forms contained in Figures 12-5, 
12-6, and 12-7 may be duplicated for use in recording the procedure of a 
summary court·martial where the accused does not have counsel, pleads 
guilty, and no matter in aggravation or mitigation is introduced in court. 
It will be noted that spaces have been allowed for the common type of 
minor variations such as singular o'r plural specifications, pleas, findings, 
and the introduction of previous convictions. 

Underlining appears in these forms for the purpose of emphasizing 
that the space indicated must be filled in with an appropriate entry. If 
the forms are duplicated, the underlining should, of course, be excluded. 
Reference to the complete specimen cases in Chapter 13, Section F of this 
text will clarify any questions arising from the use of the forms. The 
wording of the fill·in entries may be determined from the entries and vari· 
ations indicated in Section B of this chapter. 

In the event that the accused makes a statement, the following addi· 
tional entry should be made in the space immediately above the entry, The 
trial was finished, in Figure 12-6: 

The recorder informed the court that the substance of Section 359, Naval Courts 
and Boards, had been carefully explained to the accused. 

When record of previous conviction (s) is introduced in court, the fol· 
lowing additional entries should be made in the space immediately above 
the entry The court was cleared, in Figure 12-6. 

The court announced that it was ready to receive the record of previous con· 
viction (s) • 

Such record having been submitted to the accused and to the court and there 
being no objection the recorder read from the current service record of the accused an 
extract showing previous conviction(s), copy (copies) appended marked '0' ('01', 
'02', etc.). 

In the event that the court makes a recommendation to clemency, the 
appropriate entry is made in the space following the signature of the reo 
corder to the sentence in Figure 12-7. Such a recommendation is signed 
only by the members agreeing therein, and never by the recorder. If this 
entry is made, it usually takes considerable space and makes necessary the 
use of an additional page in order to compleil:e the closing entry and sig. 
natures thereto. 
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Fi9ure 12-1. A specimen cover paCJe. 
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335 THE SUMMARY COURT-MARTIAL: CONTINUED 

John Jones,
 
 
 
seaman second class, U. S. Naval Reserve
 
 
 

Trial by summary court-martial at the U. S. Naval Section Base, Bar Harbor, Maine,
 
 
July 15, 1945.
 
 

INDEX
 
 
Page 

Organization of court 1 
Introduction of counsel 10 ••• 0 • • • • • 

Challenge . 10 ••••••• 0 • • • • • 

Members, recorder, and reporter sworn .. 0 3••• 0 ••••••••••• 0 ••• 0 •••••••••••• 0 • • • 

Arraignment . 0 7•••••• 0 " •• 0 •••••••• 0 ••••••••••••• 0 0 •••••••••••••••••• 0 0 • • • 

Pleas . ' 0. • 7 
Adjournments '0' ••••• 5, 6, 15, 32, 33, 47, 52 
Prosecution rests 260 ••• 0 ••••••••••••• 0 •••••• 0 ••• 0 0 •••••• 0 • • • • • •• 

Defense rests ••• 0 0 • ••••• 0 • ••••••••• 0 •••••• 0 ••• 38, 420 •• 0 0 ••••••• 0 0 0 •••••••• 0 

Rebuttal ends 410 • 0 •••••••••••••• 0 0 ••••••••••••• 0 • 0 •••••• 0.. 

Findings . o. 480 0 0 • 0 •• 0 •• 0 ••• 0 •••••• 0 •• 0 0 0 ••• 0 ••• 0 •••••• 0 0 •••• 0 

Sentence 500 0 •• 0 •••••••••• 0 •••••• 0 ••••• 0 ••••••••• 0 0 •• 0 •••••••• 0 ••• 0 0 0 • • • • • • •• 

TESTIMONY 

Name of Witness 
Direct 

and 
Redirect 

Cross 
and 

Recross 
Court Corrected 

PROSECUTION 

Fred S. Bell, Com., Uo S. N . 
Carl B. Johnson, CBM, U. S. No Roo 0 

John T. Reed, recorder " 0 •••• 

DEFENSE 

John T. Reed, recorder . 
Eric L. Jenkins, Ens., U. S. N. R o' . 

COURT 

Ivan Sims, BM2c, U. S. N l 

9, 10 
10, 13 

21 

23 
26 

9 
12, 13 

23 

28 

41 

14 

40 

EXHIBITS 

Exhibit Character of Admitted 
in Evidence 

1 

2 
3 
4 

Testimony of Lt. Com. Charles R. Bean, U. So No, before 
court of inquiry. 0 ••••••••••• 0 ••••• 0 • 0 •••••••• 0 0 ••••• 

Extracts of current enlistment record of accused 0 0 0 ••• 0 0 • 

Deposition for the defense .... 0 0 ••••••••••••••••••••••• 

Knife 00 •••••••••••••• 0 •••• 00. 0 ••• 0. 

22 
23 
24 
30 

Figure 12-2. A specimen index (when record exceeds 20 pages). 
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U. S. Naval Section' Base, 
Bar	 Harbor Maine, 

July 1, 1945. 

From: Officer in Charge. 

To: Lieutenant John P. Jackson, U. S. Naval Reserve. 

Subject: Convening summary court-martiaL 

1. A summary court-martial is hereby ordered to convene within this command on 
Friday, July 15, 1945, or as soon thereafter as practicable for the trial of such persons 
as may be legally brought before it. 

2.	 The court will be constituted as follows: 

Lieutenant John P. Jackson, U. S. Naval Reserve, senior member; Lieutenant 
Howard J. Allen, Supply Corps, U. S. Naval Reserve; and Ensign Robert K. Rowan, 
U. S. Naval Reserve, members; and Ensign Williard N. Watts, U. S. Naval Reserve, 
recorder. 

(S)	 OSCAR B. BATES, 

Oscar B. Bates, 
Captain, U. S. Navy, 

Commanding,	 U. S. Naval Section Base, 
San Diego, California. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

A 

Figure 12-3. A specimen precept page. (See Section 8, Chapter 11.) 
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THE SUMMARY COURT-MARTIAL: CONTINUED 337 

Specification of an offense preferred against John Jones, seaman second class, 
United States Naval Reserve. 

SPECIFICATION: In that John Jones, seaman second class, U. S. Naval Reserve, 
attached to the U. S. Naval Section Base, Bar Harbor, Maine, having, while so serving 
on active duty at said section base, been granted leave of absence from his station and 
duty at said section base, to which he had been regularly assigned, said leave to expire 
on June 15, 1945, did fail to return to his station and duty as aforesaid upon the 
expiration of said leave, and did remain absent from the U. S. naval service, without 
leave from proper authority, for a period of about five days, at the expiration of which 
he surrendered himself at said section base at the place aforesaid, the United States 

then being in a state of war. 

Approved July 1, 1945.
 
 
 

To he tried before the summary court-martial of which Lieutenant John P. Jackson,
 
 
 

U. S. Naval Reserve, is senior member. 

Oscar B. Bates,
 
 
 
Captain, U. S. Navy,
 
 
 

Commanding, U. S. Naval Section Base,
 
 
 
San Diego, California.
 
 
 

Figure 12-4. A specimen .pecification page (see Chep'er 9). 
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......................................................
 
 
 
• ••••• 0 ••••••••••••• 0 ••••••••••• 0 ••••••••••• 

..... . 

The court met at .. 

Present: 

0 
•••• 0 ••••••••••••• ••••••••••••• •••• ••• 0 ••••••••••••••••••••••••••••••••••• 

entered with the accused and reported as orderly. 
 

The accused stated that he did not wish counsel. 
 

The requirements of section 356, Naval Courts and Boards, were complied with. 
 

The recorder ................................................•............. 
 


•••••••••••••• 0 ••••••••• 0 •••••••••••••••• •••••••• ••••••••••••••• 0 ••••• 0.0 ...... 

•••••••••••• ••••••• 0···· ••••••••••••••• 0.0 •••••• 0 •••••••• 0 ••• ••• •••••••••••••
0 0 

The accused stated that he did not object to any member. 

Each member . 

The accused stated that he had received a copy of the specification preferred 

against him on . 
 

The recorder asked the accused if he had any objection to make to the specifi
 
 
cation . 
 
 

The accused replied in the negative. 

The court was cleared. The court was opened and all parties to the trial entered.
 
 
 
The court announced that it found the specification in due form and technically
 
 
 
correct.
 
 
 

The accused stated that he was ready for trial.
 
 


No witnesses not otherwise connected with the trial were present.
 
 


1 

Rgure 12-5. A. specimen guilty caSe record; fill-in form, page 1. 
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The recorder read the specification....... original prefixed marked "B", and 
arraigned the accused as follows: 

Q........................................................................•
 
 

. .. .. .. .. .. .. .. .. .. . , ?
 
 

A.......................•.•
 
 

The accused was duly warned as to the effect of his plea ..... and persisted therein.
 
 

The prosecution offered no evidence.
 
 

The defense offered no evidence.
 
 

The accused .....................................•...........•.....•..•...•.
 
 

The trial was finished.
 
 

The recorder was directed to record the following finding : 

The recorder stated that he had record of previous conviction ......• that 

the rate of pay of the accused in his present rating is $ a month and in his next 

inferior rating $ a month and that he .. 

The court was cleared. 

Figure 12-6. A specimen guilty case record: fill-in form, page 2. 
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The recorder was recalled and directed to record the sentence of the court as 
follows: 

•••••••••••••• 0 0 • 0 0 •••• 0 • 0 • 0 ••• 0 0 0 • 0 ••• 0 " Senior Member. 

••••••••• 0 ••• o. 0 ••• 00 •• 0.00 o. 0 •• 0 •••• 00. 00' 0 ••• ' .Member

••••••• 0 •• 0 0 •• 0000 ••• 00 ••••• 0.00 ••• 0 0 0.000 ••••• , Member• 

• 0 •••• _. 0 ••• 0" 0 0" •••• 000 •• 0 •••••••••••••••••• 0' Recorder. 

The court 0000. 0 •• 0.00. 00 •••• o •••••••••••• 0. 0 •••••••• 00 •••• 00.0 •••••••••••• 

........... .............................•
 
 

• • • • • 0 0 • 0 0 •••• 0 • 0 0 • 0 0 • 0 • 0 •• 0 0 • 0 •••• 0 •• 0 0 0' Senior Member• 

• • • • • • • • • 0 • 0 •• 0 0 0 0 ••••• 0 •• 0 0 •• 0 •••• 0 0 0 0 .,o. Recorder. 

Figure 12-7. A specimen guilty ease record: fill-in form. page 3. 
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The accused respectfully called the attention of the court to his youth, short 
service, and previous good record. He stated that he sends half of his pay each month 
home to his mother, who needs it badly. He requested the court and the convening 

authority to be lenient with him. • 

Certified the true substance of the statement made by the accused. 

Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

D 

Fi~ure 12-8. A specimen statement by an accused; oral substance. 
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I respectfully call the attention of the court to my youth, short service, and previous 
good record. I send half of my pay each month home to my mother who needs it badly. 
I reque~t the court and the convening authority to be lenient with me. 

Jolm JonBi 
John Jones. 

D 

Figure 12-9. A specimen statement by an accused; written. 
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Extract of previous convIctIOn from the current enlistment record of John Jones, 
seaman second class, U. S. Naval Reserve. 

U. S. Naval Section Base, 
Bar Harbor, Maine. 

6 June 44 awol to 18 June 44, 12 days. SCM sol. conL B&W 10 days, Lr. every 
3rd day, lose pay $11. App. 21 June 44 by CA. 22 June by 1.S.1.C. 

'" true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recordet 

Ii: 

Figure 12-10. A specimen extract of record of a previous conviction. 
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U. S. Naval Section Base, Bar Harbor, Maine. 

Jones, John, S2c, USNR, 000 00 00. 

21 June 1945. 

While a prisoner at large, by lawful order of his commanding officer, broke arrest 
and left the U. S. Naval Section Base, Bar Harbor, Maine. 

(8)	 ARTHUR S. KENNEY, 

Arthur 8. Kenney, 
Lieutenant,	 U. S. Naval Reserve, 

Executive Officer. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

Exhibit 1 

Figure 12-11. A specimen exhibit; extrac. from current enlistment record. 
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Uniform Overcoat 

A regulation issue enlisted man's double-breasted, 0lue cloth overcoat, size 38.
 
 

"J. B. Fischer" stitched in yellow silk on lining on left, front side.
 
 

"J. B. Fischer" stenciled with white paint on lining in the regulation manner.
 
 

Certified the true description of the uniform overcoat introduced in evidence by the 
prosecution. 

Attest. 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

Exhibit 2 

Agure 12-12. A specimen exhibit; description of real evidence. 
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U. S. Naval Section Base, 
Bar Harbor, Maine, 

July 16, 1945. 

From an examination of John Jones, seaman second class, U. S. Naval Reserye, and 
of the place where he is to be confined, I am of the opinion that the execution of the 
sentence would (not) produce serious injury to his health. 

IJoIjJ n-AnJrew3 
Boyd N. Andrews,
 
 

Commander, Medical Corps, U. S. Navy,
 
 
Senior Medical Officer on Board.
 
 

Figure 12-13. A speelmen opinion of a senior medical officer. 
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U. S. Naval Section Base, 
Bar Harbor, Maine, 

July 17, 1945. 

The proceedings, finding(s), and sentence in the foregoing case of John Jone3, 
seaman second class, U. S. Naval Reserve, are approved, but the limits of confinement 
are extended to the limits of the station. 

04cal' IJ. Bale4 
Oscar B. Bates,
 
 

Captain, U. S. Navy,
 
 
Commanding, U. S. Naval Section Base,
 
 

San Diego, California.
 
 

Figure 12-14. A specimen action of convening authority. 
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North Station Office Building, 
150 Causeway Street, 

Boston 14, Massachusetts, 
July 18, 1945. 

The proceedings, finding (s), and sentence, as mitigated, in the foregoing case of 
John Jones, seaman second class, U. S. Naval Reserve, are approved. 

dar!ej mYet!e~ 
Charles M. Kelley,
 
 

Rear Admiral, U. S. Navy,
 
 
Commandant, First Naval District,
 
 
Immediate Superior in Command.
 
 

Figure '2-15. A specimen action of immediate superior in command. 
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U. S. Naval Section Base, 
Bar Harbor, Maine, 

July 21, 1945. 

Published. 

Daniel C. Butler,
 
 
Commander, U. S. Navy,
 
 

Executive Officer.
 
 

Loss of pay adjudged has been entered on the pay accounts of this man and will be 
checked in accordance with the tenns of the sentence as approved. 

11ath.an W :J)al/i~ 
Nathan W. Davis, 

Lieutenant, S. C., U. S. Navy. 

Figure 12-16. A specimen publication and checkage page. 
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13. THE SUMMARY COURT-MARTIAL: 
CONCLUDED 

A. REVISION 

13A1. Power of reviewing authority; returning record. The power of a 
convening authority in returning any record to the court is limited to a 
revision of its findings, or sentence, or the correction of clerical errors, 
or omissions in the record of proceedings, and in the event of the court's 
adherence to its former conclusions, to disappro,val of such action. It is 
not in the power of the convening authority to compel a court to reverse 
its decision upon a motion or plea when the court's ruling has terminated 
the trial; or to change its findings or sentence, when, upon being recon
vened by him, it has declined to modify them; nor either directly or in
directly to enlarge the measure of punishment imposed by a court-martial; 
nor to coerce a couI1l: to adopt his view upon any question arising in the 
course of its proceedings. When the proceedings, findings, or sentence of 
a court are illegal, the convening authority should set them aside. 

The convening authority in his remarks returning a record for revi· 
sion should not, in effect, threaten disciplinary action against the members 
of the court. 

13A2. When reviewing authority should 'not return record. Unless specifi. 
cally authorized by the Secretary of the Navy in each case, no authority 
will return a record of trial to any court for reconsideration of (1) an 
acquittal, (2) a finding of not guilty to any specification, or (3) the sen
tence originally imposed with a view to increasing its severity. Further
more, no court in any proceedings in revision shall reconsider its finding 
or sentence in any particular in which a return of the record of trial for 
such reconsideration is herein prohibited. In rare cases, reviewing author
ities, when they consider that strict adherence to the provisions of this 
seotion would result in a miscarriage of justice, may withhold action and 
report the circumstances to the Navy Department with requesrt for author
ity to reconvene the court for any of the purposes above mentioned. 

13A3. Revision must be before same court. Upon receipt of the record of a 
court·martial, the reviewing authority shall proceed at once to examine it 
in order that it may be returned for revision, if such course be m~cessary, 
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before the dissolution of the court. If the reviewing authority returns the 
record for revision the letter returning it must be signed by him, and must 
be bound in with the record. Jurisdiction in revision must be affirmatively 
shown the same as jurisdiction originally. When a court has been dis
solved, it ceases to exist and cannot be resurrected. Consequently, a record 
cannot be returned for revision after the court has been dissolved, although 
the same members constitute the new court as constituted the old. 

13A4. Exception where sentence would injure health of the accused. The 
only case in which revision may be had by a court-martial other than the 
one which sat originally is where the medical officer cemfies that the execu
tion of the original sentence of a summary court-martial would be seriously 
injurious to the health of the accused. In such a case the new court is 
restricted in its action to review of the record of the former il:rial and a 
redetermination of the sentence. No further testimony shall be admitted. 

13A5. Record must show same court. Should the reviewing authority decide 
to reconvene the court in order to amend or oiI:herwise remedy a defect or 
omission in the record, or for a reconsideration of its findings or sentence, 
which may be done when the facts warrant, the record shall show that all 
the original members, except as noted in the preceding paragraph, are 
present, 

13Ab. Recorder on reVISion. It is not necessary that the same recorder 
officiate on the revision of a case as took part in the original proceedings. 
If a new recorder be detailed, however, the orders of the convening au
thority, modifying the precept in that respect, shall be read and a copy 
prefixed to the record iil revision. Also, the order convening the court in 
revision shall not be read until after the new recorder has been sworn. 

13A7. No new evidence admissible. When a court is ordered to revise 
its proceedings, new evidence shall not be admitted. 

13A8. Clerical errors or omissions. how corrected. Clerical errors or omis· 
sions in the original record may be amended by the court in revision with· 
out the presence of the accused, but are not to be corrected in an informal 
manner by erasure or interlineation. The legal procedure is for the proper 
officer to reconvene the court, calling its attention in the order for reo 
assembling to the error requiring correction, and for the court, on reassem· 
bling, to decide as to the correction to be made, and to incorporate it as 
a part of the record of proceedings in revision. 

13A9. Presence of accused. It is not in general necessary or desirable that 
the accused be present alt a revision. When, however, any possible injus-
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tice may result from his absence, he [hould be permitted to be present 
with counsel, if desired. Thus, where:~~': defect to be corrected consists of 
an omission properly :c [~t forth a r,lO'ion made or an objection taken by 
the accused, it may ~e desirable that he should be present in order that he 
may be heard as to the proper form of the proposed correction. But where 
the error consists of the omission of a formal statement only, or a recon
sideration of the findings or sentence, the presence of the accused is not 
in general called for. 

13A10. Findings and sentence revised in closed court. The court will be 
closed during a revision of the findings and sentence. 

13A11. Sentence in revision must be in handwriting of recorder. The sen
tence in revision must be in the handwriting of the recorder. In a revision 
of a case the statement, The court does respectfully adhere to its former 
senteru;e, is equivalent to a rewriting of the sentence, and shall be in the 
handwriting of the recorder. 

13A12. Where revision of findings results in acquittal. If the trial originally 
resulted in conviction, but on revision in acquittal, the acquittal will be 
announced in open court in accordance with usual procedure. 

13A13. Sentence not effective until approved., No sentence of a court
martial may be carried into execution until the entire proceedings have 
been reviewed and the sentence duly approved in accordance with law. The 
law governing a summary court-martial in this regard is given in Article 
32, AGN. Upon completion of the record of proceedings in revision, the 
entire record will be forwarded to the next higher reviewing authority by 
the convening authority with his approval endorsed thereon. 

13A14. Record in revision. During a revision an entirely separate record 
shall be kept, to which the order for reassembling must be prefixed, and 
which shall itself be prefixed Ito the record of which it is a revision. A 
full entry shall be made of all the proceedings, verified in the ordinary 
manner by the signature of all the members of the court present, and the 
recorder, and transmitted, as before, to the reviewing officer for his ap
proval. The record of proceedings in revision is prefixed to the original 
proceedings and is made up in the same manner as the original record, 
with separate cover page. After prefixing the letter returning the record 
for revision to the record in revision, the entire proceeding, original and 
revision should be forwarded to the convening authority for his approval. 
Figures 13-1, 13-2, and 13-3, respectively, show the proper form for the 
cover page, the letter returning the recorQ f.or revision, and entries for 
the record in revision. 
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Case of 
John Jones, 
Seaman second class, 
U. S. Naval Reserve. 
August I, 1945. 

RECORD OF PROCEEDINGS IN REVISION
 
 

of a
 
 

SUMMARY COURT-MARTIAL
 
 

Convened at the
 
 

U. S. NAVAL SECTION BASE 
Bar Harbor, Maine 

By order of 

The Commanding Officer 
U. S. Naval Section Base, Bar Harbor, Maine. 

Figure 13-1. A specimen cover page of a record in revisio". 
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U. S. NAVAL SECTION BASE
 
 
Bar Harbor. Maine.
 
 

NT4-59/MM/A17-21 
Serial 00 

JULY 30, 1945. 

From: Commanding Officer. 

To: Lieutenant John P. Jackson, U. S. Naval Reserve, senior member, summary 
court-martial, U. S. Nav'al Section Base, Bar Harbor, Maine. 

Subject: Trial of John Jones, seaman second class, U. S. Naval Reserve. 

1. The record of proceedings of the summary court-martial of which you are senior 
member, in the-case of the above-named man, is herewith returned to the court. 

2. The convening authority notes' that the court found certain words of the second 
specification not proved and substituted for these words certain other words which it 
found proved. The specification as thus amended is not grammatically correct. Further
more, it is vague and indefinite in that the time and place of the commission of the 
offense are not specified in the specification as amended. 

3. The court will reconvene for the purpose of reconsidering the findings and sen
tence and correction of clerical errors on pages 4 and 9 in the r~cord of proceedings. 
At the conclusion of the proceedings in revision, the record will be returned to the 
convening authority. 

Oscar B. Bates,
 
 
Captain, U. S. Navy,
 
 

Commanding, U. S. Naval Section Base,
 
 
Bar Harbor, Maine.
 
 

A 

Figure 13-2. A specimen letter returning a record for revision. 
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U. S. Naval Section Base, 
Bar Harbor, Maine, 

Monday, August 1, 1945. 

The court reconvened at 10 a.m., pursuant to an order hereto prefixed marked "A", 
which was read by the recorder. 

Present: 
Lieutenant John P. Jackson, U. S. Naval Reserve, 
Lieutenant Howard J. Allen, Supply Corps, U. S. Naval Reserve, 
Ensign Robert K. Rowan, U. S. Naval Reserve, members; and 
Ensign Willard N. Watts, U. S. Naval Reserve, recorder. 
William J. Goodman, yeoman first class, U. S. Navy, reporter. 
The court having decided that the presence of accused was necessary to the ends of 

justice, the accused (with counsel) was called before the court and the convening order 
was reread. 

The court was cleared. 
The recorder was recalled and directed to record that the court decided to revoke 

its former finding on the second specification in 'the case of John Jones, seaman second 
class, U. S. Naval Reserve, and to substitute therefor the following finding: 

The specification proved in part, proved except the words " ", which words 
are not proved and for which the court substitutes the words "., ", which words 
are proved. 

The recorder was directed to record that the court decided to correct the following 
errors: 

(a) On page 4, by inserting between lines 10 and 11, the following: " .........•"
 
 
(b) On page 9, by omitting from lines 16 and 17, the following: n " 

The court decided respectfully to adhere to the remainder of its fonner findings 
and to its former sentence. 

Joln P. Jact&on 
John P. Jackson, 

Lieutenant, U. S. Naval Reserve, Senior Member• 

..JJowarJ J. -.Allen 
Howard J. Allen, 

Lieutenant, Supply Corps, U. S. Naval Reserve, Member. 

Rotert .J( Rowan 
Robert K. Rowan, 

Ensign, U. S. Naval Reserve, Member. 

WillarJ n Watb 
Willard N. Watts,
 
 

Ensign, U. S. Naval Reserve, Recorder.
 
 
The court then adjourned to await orders from the convening authority.
 
 

Joln P. JactJon 
John P. Jackson, 

Lieutenant, U. S. Naval Reserve, Senior Member. 

WllarJ n Watb 
Willard N. Watts, 

Ensign, U. S. Naval Reserve, Recorder. 

Figure 13-3. A specimen record in revision. 
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8. REVIEWING AUTHORITY ACTION 

1381. Reviewing authority defined. Any officer to whom the proceedings 
of a court-martial are regularly submiJtted fo-r review in accordance with 
law is a reviewing authority. When such officer is the convening authority, 
this latter term should, in order to avoid confusion, be used in referring 
to him, even while exercising the function of a reviewing authority. 

1382. Reviewing power vests in office of authority so acting. The reviewing 
power, as well as the convening power, of a court-martial vests in the 
office, not in the person, of the authority so acting. Thus, when the review
ing power is vested in the convening authority and the officer who has or
dered the court has been reIieved or is absent, it is competent for his succes
sor in office, whether temporary or permanent, to act as reviewing authority. 

1383. Function as reviewing authority may not be delegated to inferior. 
The reviewing authority cannolt delegate to an inferior or other officer his 
function as reviewing authority as conferred by the Articles for the Gov
ernment of the Navy, nor can he authorize a staff or other officer to sub
scribe for him his decision and orders on the proceedings. He will sign 
in his own hand the action taken by him on the proceedings. His rank 
and official position should appear after his signature. A staff officer, in
ferior officer or other officer may, however, write a formal review of the 
case and specifically recommend the action to be taken by the reviewing 
authority. 

1384. Sentence not effective until approved in accordance with law. No 
sentence of a court-martial may be carried into execution until the entire 
proceedings have been reviewed and the sentence duly approved in accord
ance with law. When the confirmation of a sentence requires the approval 
of higher authority, the record should be forwarded to the next higher re
viewing authority by the convening authority with his approval endorsed 
thereon. Article 32, AGN, provides for the execution of a summary court
martial sentence upon the approval of the immediate superior in command 
of the convening authority except that where the convening authority is 
senior officer present his own approval is sufficient. Upon the approval, 
therefore, of the convening authority and except where the convening au
thority is senior officer present, upon the further approval of the immediate 
superior in command, any authorized sentence of a summary court-martial, 
except a bad-conduct discharge in certain cases, may be carried into execu
tion immediately. (See Article 13C4.) 

1385. Effective date and review of sentences involving confinement. Where 
confinement has been adjudged by a summary court-martial it shall take 
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effect from the date of approval of the sentence by the immediate superior 
in command unless the convening authority has appr~ved tthe sentence as 
senior officer present where it takes effect upon the approval of the con
vening authority. How~ver, if the accused has been previously sentenced 
to confinement for another offense, the confinement shall not take effect 
until the former sentence has been served. In such a case, care should 
be taken in approving the later sentence to state that the period of con
finement shall not begin to run until the former sentence has been served. 
Should an unusual time elapse between the date of confinement of the ac
cused for trial and the date of approval of the sentence, this period should 
be considered by the convening authority in acting upon the <:ase as a 
ground for mitigation. Should the sentence be to solitary confinement or 
to solitary confinement on bread and water or diminished rations, the time 
of such confinement must be fulfilled unless such provision of the sentence 
be remitted or mitigated by the convening or higher authority. 

It is the duty of the convening autllority either to remit any part or 
the whole of any sentence, the execution of which would, in the opinion 
of the senior medical .officer on board, given in writing, produce serious 
injury to the health of the person sentenced, or to submit the case again, 
without delay, to the same or to another summary court-martial, which 
shall have power, upon the testimony already taken, to remit the former 
punishment and to assign some other of the authorized punishments in the 
place 'thereof. 

1386. Action of reviewing authority on acquittals. No action shall be taken 
by a reviewing authority which purports to approve or disapprove an ac
quittal or finding of not proved. Approval in such cases is not required 
and disapproval cannot change the final effect. If a reviewing authority 
does not concur in the finding of the court, he may so state in his action 
upon the record, giving such reasons as he may deem appropriate for the 
information of the members of the court and other reviewing authority. 
Where the case is deemed to be illegal because of a jurisdictional defect 
or a fatally defective specification, the reviewing authority shall so sitate 
in his action upon the record for consideration of the Secretary of the 
Navy, who is empowered to set aside the entire proceedings. 

1387. Examination of record in review. Before action is taken on the sen
tence the record must be examined to determine that the procedure was 
legally correct and that the findings and sentence of the court are lawful. 
It is incumbent on the reviewing authority to determine not merely that 
the proper procedural steps were taken and recorded, but that the findings of 
the court are supported by competent proof. In i1his connection he should 
consider the elements of proof required to establish the offense as set out 
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in Chapter 2, Naval Courts and Boards, 1937, and decide whether those 
elements have been established by proper evidence. He must then deter
mine whether the sentence imposed is a legal one. Having carefully ex
amined the record to determine its validity, the reviewing authority must 
then decide what action he will take upon the sentence. 

13B8. Matters to be specially considered by the reviewing authority. In 
reviewing courts-martial the following factors should be considered: 

1.	 	 Objections to the jurisdiction of the court should always be consid
ered whether or not made at the trial or <>n review. 

2.	 	 Objeotion to the specifications 	should not be considered unless made 
at the trial, except where a specification fails to state an offense. 

3.	 Sufficiency 	of the evidence to sustain the finding of the C<Jurt should 
always be considered by the reviewing authority, keeping in mind the 
duties of the court in weighing the evidence before it. 

4.	 	All objections made at the time of the trial and th~ ruling of the 
court on these objections should be carefully considered, especially 
if adverse to the accused. 

5.	 	If there has been no miscarriage of justice, the finding o! the court 
should n()lt be set aside or new trial granted because of technical er
rors or defects which do not affect the substantial rights of the accused. 

Reviewing authorities in acting upon a record should bear in mind 
the maxim that the law does not regard small matters, and sh..>Uld not dis· 
approve on account of deviations in immaterial ways not tending to preju
dice the rights of any individual. 

13B9. Evidence not to be weighed in review. The reviewing authority 
should not attempt to weigh the evidence, remembering that this depends 
largely on manner of testifying and that the court is better able to decide 
on this than he is. If, however, the recorded evidence is insufficient to es
tablish a prima facie case, the rev~ewing authority may properly disapprove 
a conviction on this ground. The court, having personally heard the wit
nesses, is, ordinarily, more competent to arrive at the facts from the evidence 
presented than is a reviewing authority, even though said reviewing authority 
may by long experience be more expert in weighing evidence than is the 
court. Moreover, the court which hears the witness is best qualified to 
scrutinize and balance the testimony, possessing, as it does, the advantage 
of personal contact and observation, so essential in reaching a just con
clusion from lengthy and conflicting statements. After the deliberate con
sideration given to the case by the oourt it is not unreasonable to assume 
that the specific facts found represent the truth of the case so far as it is 
ascertainable. Where there is any evidence to support the finding of the 
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court, that finding should be accepted by the convening authority even 
though, from the record, he arrives at an opposite conclusion. 

13810. Approval of the sentence. Unless the whole or part of the sentence 
is expressly approved, the sentence of the court has no legal effect. Ap
proval does not indicate that the reviewing authority is satisfied with the 
sentence. He may regard it as grossly inadequate, but without approval 
the sentence is without any force or effect. If the proceedings, findings, 
and sentence are legal, the reviewing authority should approve the sen
tence. If part of the sentence is unlawful, he should approve that part 
which is lawful and thereby make that portion effective. Thus, if a sum
mary court·martial sentenced an accused to be confiried for three months 
(which exceeds by one month the amount of confinement it has jurisdic· 
tion to impose), the reviewing authority would approve only that part of 
the sentence which provided for confinement for two months and disap
prove the illegal portion. In approving any sentence a reviewing authority 
should carefully consider the policies of the Navy Department which are 
discussed in Section D of this chapter. 

13811. Effect of disapproval of the sentence. The disapproval of the sen
tence of a court-martial by the reviewing authority is not a mere expres
sion of disapprobation, but has the legal effect of entirely nullifying it. 
In case of disapproval, the accused must be immediately released from ar
rest. A reviewing authority cannot disapprove a sentence and then pro
ceed to mitigate it, or place the accused on probation, or carry it into effect 
in any way, for, after disapproval, there is nothing left to mitigate or 
carry into effect. 

13812. Remission and mitigation. Although a sentence may be legal an:! 
proper for the offense of which the accused has been found guilty, for 
reasons of policy the reviewing authority may wish the accused to be less 
severely punished. If, for example, the accused had been confined for an 
undue length of time before trial, or there were extenuating circumstances 
such as his youth, his good record, or exemplary conduct in battle, or the 
court recommended clemency, it might be desirable to make the punish
ment less severe. If the reviewing authority decides on this course of ac
tion, he can approve the sentence and then remit or mitigate it, that is, 
relieve the accused of all or part of the punishment by reducing it in 
quantity or quality. Such action by the reviewing authority does not de
stroy the effect of the conviction, but the accused does not have to undergo 
that part of the punishment which is remitted or mitigated. It is essential 
that the reviewing authority expressly approve the sentence and then re
duce it. Until approved the sentence has no legal effect and there is noth
ing to be reduced. 
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Where the convening authority has mitigated the sentence imposed by 
the court, the aotion of the immediate superior in command is limited to 
the sentence as mitigated. Such higher authority cannot disapprove the 
mitigation of the convening authority and thus restore the original sen
tence. Reviewing authorities in mitigating or remitting sentences should 
not thereby keep an accused guilty of an offense involving moral turpi
tude in the service. 

Reduction in quantity. In the case, for example, of a sentence of con

finement for a period of two months and loss of $33 pay per month for 

a like period, the reviewing authority might approve the sentence and remit 

it in its entirety (in which case the accused would undergo no punish

ment); or he might remit all or part of the confinement (leaving the en

tire loss of pay in effect); or he might remit all or part of the loss of pay 

(leaving the confinement in effect); or he might remit part of both the 

confinement and loss of pay. 

Reduction in quality. Instead of cutting down the quantity of punish. 

ment by remitting all or part of it, the reviewing authority may mitigate 

the punishment, that is, reduce it to a less severe degree of the same gen· 

eral type of punishment. For example, the convening authority may extend 

the limits of confinement during working hours or at other times that he 

may deem expedient. He may even extend the limits of confinement to 

the limits of the ship or station, thus in effect making it restriction to the 

ship or station. No such power is given to the court itself, which must 

adhere strictly to the statutory form of punishment. A sentence of a sum

mary court to confinement or restriction to a ship or station is not legal. 

In connection with the exercise of the power to mitigate, it is to be 

noted that so much of a sentence as requires confinement to be solitary 

or on bread ,and water or on diminished rations may be remitted; or, in 

sentences involving bread and water, the frequency of full rations may be 

increased. Where the loss of pay is a certain amount per month, it should 

be mitigated by cutting down the amount, or the number of months during 

which it shall be lost, or both. 

13813. Conditional remission. Summary court-martial sentences may, in the 
discretion of the reviewing authority, be conditionally remitted in lieu of 
being summarily executed, and, as a general rule, it is desirable that this 
be done with respect to sentences of discharge adjudged for first offenses 
not of a serious nature. The accused is thus given an opportunity to re
deem himself. If he does so, he may Rever underg,o the punishment. If 
he does not. the sentence may be ordered executed, that is, the sentence 
may be put into effect. Conditional remission differs from remission in 
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thalt a conditionally remitted sentence may later be ordered executed, 
whereas by remission the accused is completely relieved of the punishment 
for all time. The period during which a sentence is held in abeyance is 
a probationary period and the commanding officer may execute the sentence 
at any time during such period if he deems the probationer's conduct war
rants such action. In such case, the commanding officer of the accused 
should be directed to make full report to the Navy Department (JAG) of 
the reason therefor. If a man serves his probationary period as herein 
specified, the remission of the sentence beoomes unconditional without 
further action. 

Probationary period may extend beyond enlistment. In view of AlNav 
155 of 15 December 1941, issued in pursuance of public law 137, 77th 
Congress, approved 13 December 1941, providing that all enlistments of 
all men, except those who are discharged and re-enlisted, are to be ex
tended for a period of not later than six months after tthe termination of 
the war, probationary periods may accordingly be extended beyond the 
date of expiration of a man's current enlistment as originally determined. 
In the event a man is serving a probationary period which extends beyond 
the expiration date of his current enlistment and is discharged on or be· 
fore the expiration date of his current enlistment and is re-enlisted, the 
discharge operates as an uncondition<tl remission of the balance of the pro
bationary period yet to be served, and upon re-enlistment that portion of 
the probationary period not served is canceled. 

Action subsequent to conditional remission. Where a reviewing author
ity places a man on probation, and during this probationary period the man 
commits a new offense, his commanding officer has three possible courses 
of action. He may (1) execute the suspended sentence; (2) award a 
court-martial; or (3) execute the suspended sentence and award a court
martial. The third course of action does not result in double punishment 
for the second offense. Though the accused receives two punishments at 
about the same time, the first punishment is for the first offense and the 
second punishment is for the second offense. While the second offense not 
only causes the probation to be removed in connection with the sentence 
for the first offense, but also results in a second punishment for the sec
ond offense, the former action is purely administrative on the part of the 
convening authority and cannot be said to result in double punishment 
for the second offense. The oonvening autthority may therefore execute the 
suspended sentence and also award a court-martial, both as a result of the 
second offense. 

13814. Commutation. Although the severity of the punishment may be 
mitigated, the reviewing authority may not change its general nature. He 
could noll:, for eX;lmple, change a sentence of bad-conduct discharge to a 
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specified loss of payor change a sentence of reduction to the next inferior 
rating to confinement. The power to commute sentences, that is, to change 
the general nature of a punishment, is not vested in any officer of the Navy. 
In summary court-martial cases, the immediate superior in command has 
the same power as that vested in the convening authority by Article 33, 
AGN, which is in terms confined to remitting or mitigating the whole or 
a part of the sentence adjudged by the court and does not include power 
to commute a sentence. 

13815. Returning record. The power of a convening authoritY' in returning 
any reoord to the court is limited to a revision of ilts findings or sentence 
or the correction of clerical errors or omissions in the record of proceed
ings, and, in the event of the court's adherence to its former oonclusions, 
to disapproval of such action. It is not in the power of the convening 
aUlthority to compel a oourt to reverse its decision upon a motion or plea, 
when the court's ruling has terminated the trial, or to change its findings 
or sentence, when, upon being reconvened by him, it has declined to notify 
them, nor either directly or indirectly to enlarge the measure of punish
ment imposed by a court-martial, nor to coerce a court to adopt his view 
upon any question arising in the course of its proceedings. When the pro
ceedings, findings, or sentence of a 100urt are illegal, the convening author
ity should set them aside. The convening authority in his remarks return
ing a record for revision should not, in effect,' threaten disciplinary action 
against the members of the court. 

When record is not to be returned. Unless specifically authorized by 
the Secretary of the Navy in each case, no authority will return a record 
of trial to any court for reconsideration of (1) an acquittal, (2) a find
ing of not guilty to any specification, or (3) the sentence originally im
posed with a view to increasing its severity, and no court in any proceed
ings in revision shall reconsider its finding or sentence in any particular 
in which a return 0f the record of trial for such reconsideration is herein 
prohibited. In rare cases, where reviewing authorities consider that strict 
adherence to the provisions of this section would result in a miscarriage 
of justice, they may withhold action and report the circumstances to the 
Navy Department with request for authority to reconvene the court for any 
of the purposes above mentioned. 

Return of record by immediate superior in command. The court can
not, after it has once duly completed and forwarded the record, recall it 
for modification, nor can the convening authorilty, after he has acted upon 
the record and forwarded it. But the immediate superior in command may 
return the record to the convening authority, requesting that the court be 
reconvened. An immediate superior in command cannot properly return the 
record of a summary court-martial directly to the court for action thereon 
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in revision. The proper procedure, when an immediate superior in com
mand deems action by the court in revision necessary, is for him to trans
mit the record to the convening authority with the suggestion tthat the con
vening authority revoke his action in the first instance and transmit the 
record to the court with an order for revision. Then, when the proceed
ings in revision have been acted upon by the convening authority, the 
record should be transmitted to the immediate superior in oommand for 
final action. In case of a record so returned, the court and the convening 
authority may, and if their sense of duty dictates, should, adhere to the 
action originally taken. A record is not to be returned with a view to in
creasing the sentence. 

13B16. Ordering new trial. If the court was without jurisdiction or if none 
of the specifications alleges an offense, the reviewing authority should dis
approve the proceedings, findings, and sentence, and convene a new court 
for the trial of the case. The new trial should be had upon the same speci
fications, unless the disappwval is based on fatal defects therein, in which 
event, new specifications should be drawn correctly setting forth the of
fenses intended to be charged at the previous trial, provided that such new 
specifications are not barred by the statute of limitations. 

In cases not covered by the foregoing paragraph, if the record dis
closes errors to the substantial injury of the accused and timely objection 
was made by him at the trial, the reviewing authority before action upon 
the record should afford the accused an -opportunity to request a new trial, 
provided the record irrespective of the errors disclosed is sufficient to sus
tain the finding of the court. Should the accused decline or fail to apply for 
a new trial within the time allowed by the reviewing authority, the latter 
should take action upon the proceedings, findings, and sentence without 
regard to such errors. 

If the reviewing authority grants a new trial upon petition of the ac
cused, he should order the accused before a new court on the same speci
fications originally preferred against him unless the reasons for retrial 
were based on defef:ts in the specifications, in which case new specifica
tions should be prepared correcting the pleading previously objeoted to, if 
such new specifications are not barred by the statute of limitations; but 
the accused should not be tried for any offense of which he was found not 
guilty by the first court. New trial being granted, the proceedings, find· 
ings, and sentence of the previous trial should be set aside. 

13B17. Synopsis of conduct spread upon record when bad-conduct dis
charge is adjudged. In every case where a bad-conduct discharge has been 
imposed, it is the duty of the convening authority in acting upon the pro
ceedings to spread upon the record a brief synopsis of the service of the 
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person tried and the offenses committed by him during his current enlist
ment or current extension. Although not required, this may properly be 
done in other cases. 

13818. Specimen convening authority action; entries for the record. The 
following specimens of convening authority action are presented as aids 
in preparation of the formal action for the record. As previously noted, 
the convening authority must sign in his own hand the action taken by 
him on the proceedings, and his rank and official position should appear 
after his signature. Section 683, Naval Courts and Boards, 1937, indicates 
the appropriate form for such action to be as follows: 

U. S. Naval Section Base,
 
 
Bar Harbor, Maine,
 
 

April 10, 1945.
 
 

The proceedings, finding(s), and sentence In the foregoing case of John Jones, 
seaman second class, U. S. Navy, are approved. 

Harold P. Henry,
 
 
Captain, U. S. Navy,
 
 

Commanding,
 
 
U. S. Naval Section Base,
 
 

Bar Harbor, Maine.
 
 

For the manner of appending the action of the convening authority to the 
record, see Section C of Chapter 12. 

1. Specimen action on bad-conduct discharge. 

Approval. 
The service record of John Jones, seaman second class, U. S. Navy, shows that he 

has served in the Navy five years and four months, and is now in his second enlistment. 
During his current enlistment he has committed the following offenses: March 2, 1943, 
48 hours over liberty; May 1, 1943, clothes in lucky bag; June 18, 1943, absence from 
quarters; July 1, 1943, shirking. 

The proceedings, finding (s), and in view of the above, the sentence in the fore- • 
going case are approved. 

Conditional remission. 
The service record of John Jones, seaman second class, U. S. Navy, shows that he 

has served in the Navy eight years and four months, and is now in the first extension 
of his second enlistment. During his current extension beginning July 5, 194.3, he has 
committed the following offenses: August 1, 1943, 24 hours over leave; September 5. 
1943, use of profane language; December 1, 1943, unlawful use of liberty card. 

The proceedings, finding (s), and in view of the above, the sentence in the fore
going case are approved, but the bad-conduct discharge is remitted on condition that 
Jones maintain a record satisfactory to his commanding officer during a period of six 
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(6) months, otherwise he is to be discharged with a bad-conduct discharge in accord
ance with the provisions of Section 476, Naval Courts and Boards. 

Remission. 
The service record of John Jones, seaman second class, U. S. Navy, shows that he 

has served in the Navy four months and twelve days. During this current enlistment 
beginning March 4, 1944, he has committed no offense prior to the one for which he 

was tried in this case. 
The proceedings, finding (s), and sentence in the foregoing case are approved, but 

in view of the above, the bad-conduct discharge is remitted. 

2. Action in mitigation. 

Reduction of pay loss. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss or pay is reduced to the 
loss of twenty dollars ($20) per month of his pay for a period of six (6) months, total 
loss of pay amounting to one hundred twenty dollars ($120). 

Reduction of confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones. 

seaman second class, U. S. Navy, are approved, but the period of confinement is reduced 

to twenty-five (25) days. 

Reduction of solitary confinement. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, Qut the period of solitary confinement 

is reduced to twenty (20) days. 

Reduction of solitary confinement on bread and water. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones. 

seaman second class, U. S. Navy, are approved, but the period of solitary confinement 
on bread and water with full ration every third (3rd) day is reduced to ten (0) days. 

Reduction of extra police duties, 
The proceedings, finding(s), and sentence in the feregoing case of John Jones. 

seaman second class, U. S. Navy, are approved, but the period of extra police duties is 

reduced to thirty (30) days. 

Extension of limits of confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the limits of confinerr.ent are 

extended to the limits of the station. 

Frequency of full ration increased. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the frequency of full ration is 

increased to every third (3rd) day. 

3. Action in remission. 

Remission of reduction to next inferior rating. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the reduction to the next inferior 

rating is remitted. 
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Remission of pay loss. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss of pay is remitted. 

Remission of confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the confinement is remitted. 

Remission of solitary confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the solitary confinement is remitted. 

Remission of solitary confinement on bread and water. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the solitary confinement on bread 
and water, with full ra.tion every third (3rd) day, is remitted. 

Remission of extra police duties. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the extra police duties are remitted. 

Remission of solitary confinement on bread and water but retaining 
confinement. 

The proceedings, finding(s), and sentence in the foregoing case of John Jones, 
seaman second class, U. S. Navy, are approved, but that part of the sentence which 
requires the confinement to be solitary, on bread and water, with full ration every third 
(3rd) day, is remitted. 

Remission of solitary confinement on bread and water but retaining 
solitary confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but that part of the sentence, which 
requires the solitary confinement to be on bread and water, with full ration every 
third (3rd) day, is remitted. 

4. Combination action in mItigation and remission. 

Reduction of pay loss and remission of confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss of pay is reduced to the 
loss of twenty-seven dollars ($27) per month of his pay for a period of four (4) 
months, total loss of pay amounting to one hundred eight dollars ($108), and the con
finement is remitted. 

Remission of reduction to next inferior rating and reduction of pay loss. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the reduction to the next inferior 
rating is remitted and the loss of pay is reduced to the loss of thirteen dollars and fifty 
cents ($13.50) per month of his pay for a period of five (5) months, total loss of pay 
amounting to sixty-seven dollars and fifty cents ($67.50). 

Reduction of confinement and remission of pay loss. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones. 

seaman second class, U. S. Navy, are approved, but the period of confinement is reduced 
te twenty (20) days, and the loss of pay is remitted. 
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Remission of bad-conduct discharge and reduction of pay loss. 
The service record of John Jones, seaman second class, U. S. Navy, shows that he 

has served in the Navy four months and twelve days. During his current enlistment 
beginning March 4, 1944, he has committed no offense prior to the one for which he 
was tried in this case. 

The proceedings, finding(s), and sentence in the foregoing case are approved, but 
the bad·conduct discharge is remitted and the loss of pay is reduced to the loss of 
twenty-seven dollars (S27) per month of his pay for a period of three (3) months, 
total loss of pay amounting to eighty-one dollars ($8l). 

Remission of extra police duties and reduction of pay loss. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the extra police duties are remitted 
and the loss of pay is reduced to the loss of thirteen dollars and fifty cents ($13.50) 
per month of his pay for a period of three (3) months, total loss of pay amounting to 
forty dollars and fifty cents ($40.50). 

5. Action in conditional remission (probation). 

Reduction to the next inferior ra.ting. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the reduction to the next inferior 
rating is remitted on condition that Jones maintain a record satisfactory to his com· 
manding officer during a period of six (6) months, otherwise he is to be reduced to the 
next inferior rating. 

Confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the confinement is remitted on 
condition that Jones maintain a record satisfactory to his commanding officer during a 
period of six (6) months, otherwise he is to be confined for a period of twenty (20) 
days. 

Solitary confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the solitary confinement is remitted 
on condition that Jones maintain a record satisfactory to his commanding officer during 
a period of six (6) months, otherwise he is to be solitarily confined for a period of 
twenty (20) days. 

Solitary confinement on bread and water. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the solitary confinement on bread 
and water for a period of twenty-five (25) days, with full ration every third (3rd) day, 
is remitted on condition that Jones maintain a record satisfactory to his commanding 
officer during a period of six (6) months, otherwise he is to be solitarily confined on 
bread and water for a period of twenty-five (25) days, with full ration every third 
(3rd) day. 

Deprivation of liberty on shore on foreign station. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the deprivation of liberty on shore 
on foreign station is remitted on condition that Jones maintain a record satisfactory to 
his commanding officer during a period of six (6) months, otherwise he is to be 
deprived of liberty on shore on foreign station for a period of thirty (30) days. 
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Pay loss. 
The proceedings, finding( s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, bnt the loss of pay is remitted on con
dition that Jones maintain a record satisfactory to his commanding officer dnring a 
period of six (6) months, otherwise he is to lose twenty-seven dollars ($27) per month 
of his pay for a period of six (6) months, total loss of pay amounting to one hundred 
~ixty-two dollars ($162). 

Extra police duties. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

~eaIllan second class, U. S. Navy, are approved, but the extra police duties are remitted 
on condition that Jones maintain a record satisfactory to his commanding officer during 
a period of six (6) months, otherwise he is to perform extra police duties for 
a period of thirty-five (35) days. 

6. Combination action in conditional.remission and mitigation or remission. 

Reduction of pay loss and conditional remission of reduction to next 
inferior rating. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss of pay is reduced to the 
loss of thirteen dollars and fifty cents ($13.50) per month of his pay for a period of 
six (6) months, total loss of pay amounting to eighty-one dollars ($8l) , and the 
reduction to the next inferior rating is remitted on condition that Jones maintain a 
record satisfactory to his commanding officer during a period of six' (6) months, other
wise he is to be reduced to the next inferior rating. 

Reduction of pay loss and conditional remission of confinemeTlJt. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss of pay is reduced to the 
loss of twenty-seven dollars ($27) per month of his pay for a period of four (4) 
months, total loss of pay amounting to one hundred eight dollars ($108), and the con
finement is remitted on condition that Jones maintain a record satisfactory to his com
manding officer during a period of six (6) months, otherwise he is to be confined for a 
period of thirty-five (35) days. 

Remission of solitary confinement and conditional remission of pay loss. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the solitary confinement on bread 
and water, with full ration every third (3rd) clay is remitted, and the loss of pay is 
remitted on condition that Jones maintain a record satisfactory to his commanding 
officer during a period of four (4) months, otherwise he is to lose twenty-seven dollars 
($27) per month of his pay for a period of four (4) months, total loss of pay amounting 
to one hundred eight dollars ($108). 

Remission of pay loss and conditional remission of reduction to next 
inferior rating. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but the loss of pay is remitted and the 
reduction to the next inferior rating is remitted on condition that Jones maintain a 
I'ecord satisfactory to his commanding officer during a period of three (3) months, 
otherwise he is to be reduced to the next inferior rating. 

RESTRICTED 



369 THE SUMMARY COURT-MARTIAL: CONCLUDED 

7. Action on recommendation to clemency. 

Reduction of pay loss. 
The service record of John Jones, seaman second class, U. S. Navy, shows that he 

has served in the Navy four months and twelve days. During his current enlistment 
beginning March 4, 1944, he has committed no offense prior to the one for which he 
was tried in this case. 

The proceedings, finding (s), and sentence in the foregoing case are approved, but 
in view of the above and the recommendation to clemency made by two members of the 
court, the loss of pay is reduced to the loss of ten dollars ($10) per month of his pay 
for a period of six (6) months, total loss of pay amounting to sixty dollars ($60). 

Reduction of confinement. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but in view of the recommendation to 
clemency, the period of confinement is reduced to twenty-five (25) days. 

8. Action on policy deviation. 

Approval of sentence combining pay loss and reduction to next inferior 
rating. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved. In approving the sentence, the con
vening authority has taken into consideration the policy of the Navy Department as set 
forth in Section 446, Naval Courts and Boards, but for the following reasons believes 
that a deviation is warranted in this case: (State reasons). 

Remission of reduction to next inferior rating in sentence combining 
pay loss and reduction to next inferior rating. 
The proceedings, finding (s), and sentence in the foregoing case of John Jones, 

seaman second class, U. S. Navy, are approved, but in view of the policy of the Navy 
Department, as set forth in Section 446, Naval Courts and Boards, the reduction to the 
next inferior rating is remitted. 

Remission of solitary confinement in sentence involving solitary con
finement of petty officer. 
The proceedings, finding(s), and sentence in the foregoing case of John Jones, 

yeoman second class, U. S. Navy, are approved, but in view of the announced policy of 
the Navy Department disapproving of the solitary confinement of petty officers, the soli
tary confinement is remitted. (Or, that part of the sentence which requires the confine
ment to be solitary is remitted.) 

9. Action of disapproval. 

Disapproval of sentence. 
The proceedings and finding(s) in the foregoing case of John Jones, seaman 

second class, U. S. Navy, are approved. The sentence is disapproved for the following 
reasons: (State reasons). The accused will be released from confinement and restored 
to duty. 

Disapproval of finding and sentence. 
The proceedings in the foregoing case of John Jones, seaman second class, U. S. 

Navy, are approved. The finding(s) and sentence are disapproved for the following 

reasons: (State reasons). 
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10. Action on acquittal. 

Approval of proceedings. 
The proceedings which resulted in an acquittal on the first specification in the 

foregoing case of John Jones, seaman second class, U. S. Navy, are approved. 

13819. Specimen convening authority action where convening authority is 
senior officer present. Where the oonvening authority is the senior officer 
present, the words, and senior officer present, should appear after his name 
and official position. Section 684 (90) , Variation 4, Naval Courts and 
Boards, 1937, indicates the appropriate fonn to be as follows: 

U. S. Naval Section Base,
 
 
Bar Harbor, Maine,
 
 

April 10, 1945.
 
 

The proceedings, finding( s), and sentence in the foregoing case of John Jones, 
seaman second class, U. S. Navy, are approved. 

Harold P. Henry,
 
 
Captain, U. S. Navy,
 
 

Commanding,
 
 
U. S. Naval Section Base,
 
 

Bar Harbor, Maine,
 
 
and Senior Officer Present.
 
 

13820. Specimen immediate superior in command action; entries for the 
record. All powers of mitigation vested in the convening authority may be 
exercised by the immediate superior in command. However, the action of 
the immediate superior in command is limited to the sentence mitigated by 
the convening authority. He cannot disapprove the mitigation and thus reo 
store the original sentence. He must sign in his own hand the aotion taken 
by him on the proceedings. His rank, official position, and the words, 1m. 
mediate Superior in Command, should appear after his signature. Section 
684, Naval Courts and Boards, 1937, indicates the following as the appro. 
priate fonn for such action: 

North Station Office Building,
 
 
150 Causeway Street,
 
 

Boston (14), Massachusetts,
 
 
April 11, 1945.
 
 

The proceedings and finding(s) in the foregoing case of John Jones, seaman 
seaman second class, U. S. Navy, are approved. 

Charles M. Kelley,
 
 
Rear Admiral, U. S. Navy,
 
 

Commandant,
 
 
First Naval District,
 
 

Immediate Superior in Command.
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Action on sentence which has been mitigated by convening authority. 

Approval as mitigated. 
The proceedings, finding (s), and sentence, as mitigated, in the foregoing case of 

John Jones, seaman second class, U. S. Navy, are approved. 

Action of disapproval. 

Disapproval of sentence. 
The proceedings and finding(s) in the foregoing case of John Jones, seaman 

second class, U. S. Navy, are approved. The sentence is disapproved for the following 
reason: (State reason). The accused will be released from arrest and restored to duty. 

C. PUBLICATION, CHECKAG-E, AND FINAL DISPOSITION 

13Ct. Publication. The convening authority will cause the sentence to be 
published after the immediate superior in oommand has placed his action 
upon the record and returned it to the convening authority (or, when the 
convening authority is senior officer present, after he has placed his action 
upon the record as senior officer present). Publication is to be to the com
mand (including the accused if he is present). It is to be made although 
the accused has deserted subsequent to the trial, or is not present through 
some other cause, and whether the trial has resulted in an acquittal or 
conviction. Figure 12-16 illustrate!> the publication entry which is signed 
by the officer effeoting same and appended to the record of proceedings. 

13C2. Notation of checkage. Records of proceedings of summary courts
martial shall show, over the signature of the supply officer having the ac
counts of the accused, that the loss of pay, if there be any adjudged and 
approved, has been checked. In order to enable the supply officer to make 
the necessary certificate, the commanding officer shall forward with the 
record the requisite order for the checkage. The order shall contain the 
following information: Name, rate, date of trial, offense (briefly stated), 
and sentence as finally approved. If the offense is desertion or absence 
over leave or absence without leave, the dates of the beginning and ending 
of the unauthorized absence should be stated. In the case of a marine, 
certificate shall be made by the commanding officer of the marine that the 
checkage has been entered in the service record book, or on the pay roll, 
as the case may be. A specimen entry of the supply officer's certificate to 
be appended to the record is shown in Figure 12-16. 

13C3. Transcript from record. Before a summary court-martial record is 
transmitted to the Judge Advocate General a brief transcript, as shown in 
Figure 13-4, shall be taken therefrom (except in case of .acquittal) and 
furnished to the officer of the deck and the .executive officer for entry, re
spectively, in the ship's log and upon the service record of the man con-

RESTRICTED 



372 NAVAL JUSTICE 

U. S. S. DELAWARE 

TRANSCRIPT OF RECORD OF A SUMMARY COURT-MARTIAL 

In the case of
 
 

S:\lITH, John Amos, 000 00 00, SIc, USNR.
 
 

OFFENSES: (l) Disobeying order of superior officer, 5/5/45. 

(2) Neglect of duty, 5/5/45 

TRIED: 5/7/45 

FINDINGS: The first specification proved by plea. 

The second specification proved. 

SENTENCE: 30 days solitary confinement. 

APPROVED: By Convening Authority, 5/10/45. 

By Immediate Superior in Command, 5/12145. 

Siepken C. J!ang 
Stephen C. Lang,
 
 

Captain, U. S. Navy,
 
 
Commanding Officer.
 
 

Figure 13-4. A specimen transcript of record of a summary court-martial. 
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cerned. In the case of a marine, the transcript shall be furnished to the 
marine's commanding officer. This transcript shall comprise: 

1. The offense(s) and date(s) thereof. 
2. The fact and nature of the trial with the date thereof. 
3. The finding (s). 
4. The sentence as approved. 
5. Approval of convening authority and date thereof. 
6. Approval of reviewing authority and date thereof. 

If the said punishment be disapproved or mitigated subsequently by 
the department, an entry to that effect shall be made as soon as notice 
thereof is received. If bad-conduct discharge be included in the sentence, 
the final action in each case shall be similarly entered. The transcript and 
entries shall be authenticated by ,the signature of the commanding officer 
or his duly authorized representative. 

13C4. Execution of sentence of bad-conduct discharge. The current policy 
of the Navy Department provides that commanding officers shall carry out 
the approved sentences of summary courts-martial involving immediate 
dishonorable and bad-conduct discharges of naval enlisted men (no con
finement to be served) only on instructions of the Chief of Naval Person
nel, Commandant, Marine Corps, or Commandant, U. S. Coast Guard. 
These instructions shall be requested without delay in order that undesir
able men may not be retained in the service any longer than necessary. 
Pages 9 and 10 of service record completed to date and properly signed 
shall accompany the request~ As the Bureau cannot act upon such a request 
until the record of proceedings of the court-martial has been received and 
reviewed by the Department, the convening authority or commanding 
officer can expedite action by forwarding the record of proceedings of the 
court-martial immediately to the Office of the Judge Advocate General. 

Commanding officers of ships and stations within the continental limits 
of the United States shall transfer men who are to be discharged with 
bad-conduct discharges to the receiving ship or receiving station nearest 
their homes for discharge. This does not apply to vessels in the same 
port-as the receiving ship or receiving station. Transportation by Govern
ment conveyance shall be utilized, if practicable. 

Clothing and allowances. In all cases of bad-conduct discharges, outer 
garments of ,the uniform will be retained by the Government and an outfit 
of civilian clothes furnished in lieu thereof. Men so discharged will not 
be regarded as discharged naval prisoners within the meaning of 34 U. S. 
Code 961 and 962, providing for allowances to prisoners on discharge, but 
men discharged with a bad-conduct discharge, or any other discharge for 
the good of the service shall, under 34 U. S. Code 197, upon discharge 
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be paid a sum not to exceed $25 or such portion thereof as will, together 
with other funds available to the man, exclusive of travel allowance or 
transportation in kind, total $25. 34 U. S. Code 722 also provides that the 
appropriation, General expenses, Marine Corps, shall be available for the 
purchase of civilian outer clothing, not to exceed $15 per man, to he 
issued, when necessary, to marines discharged for bad conduct. 

Marines. When a marine enlisted man is sentenced by a court-martial 
to bad-conduct discharge his accounts will be closed and transmitted for 
discharge at such time as date of discharge is decided upon unless he is to 
be transferred to another ship for discharge in which case his staff returns 
will be transmitted from his new station. No marine enlisted man shall be 
discharged with a bad-conduct discharge in accordance with the sentence 
of a summary court-martial either in time of war or in time of peace, 
until an order for discharge is received from the Commandant of the 
Marine Corps. 

13C5. Two or more sentences involving loss of pay. When there are two 
or more sentences involving loss of pay, the total amount of the first loss 
will be completely liquidated under the terms of the sentence, and deduc
tions under sentences subsequently approved will then be made in the 
order in which approved. All checkages under one sentence will be com
pleted before commencing checkages under a subsequent sentence. 

13C6. Effective date of reduction in rating. The pay of the rating to which 
an enlisted man is reduced by sentence of a summary court-martial com
mences on the date of approval of the sentence by the immediate superior 
in command or the senior officer present. A disbursing officer having notice 
of the sentence of a court-martial directing disrating is not entitled to 
credit for payments made in a rating higher than that legally held by :the 
enlisted man. 

13C7. Effective date of sentences involving confinement. Where confine
ment has been adjudged by a summary court-martial, it shall take effect 
from the date of approval of the sentence by the immediate superior in 
command, unless the convening authority has approved the sentence as 
senior officer present, in which case it takes effect upon the approval of 
the convening authority. However, if the accused has been previously sen
tenced to confinement for another offense, the confinement shall not take 
effect until the former sentence has been served. Should the sentence be to 
solitary confinement or to solitary oonfinement on bread and water or 
diminished rations, the time of such confinement must be fulfilled. 

13C8. Disposition of the record of proceedings. Upon completion of all 
required action upon the record of proceedings, it shall be forwarded in its 
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entirety to the Judge Advocate General, Navy Department, Washington, 
D. C. No letter of transmittal is required. Ordinary mail service may be 
used in forwarding the record unless the forwarding officer considers that 
means providing a higher security should be used. 

D. POLICIES PERTAINING TO PUNISHMENT 

13D1. Rationale. Articles 24, 30, and 64, of the Articles for the .Government 
of the Navy establish the legal punishment limitations of the mast, deck 
court and summary court-martial, as shown in Figure 8-3. Inasmuch as 
these bodies are created by statutory enactment, their powers are no greater 
than the limitations set forth in the statutes creating them. If one of the 
bodies awards an unauthorized punishment, or a punishment in excess of 
its limitations, the punishment or that part of it which is illegal will be 
set aside by appropriate reviewing authority. The Judge Advocate General 
is charged with the responsibility of the final review of court-martial records 
for the Secretary of the Navy. The review, although principally directed 
toward the legality of the proceedings, finding and sentence, also contem
plates matters of policy. If a case, in final review, presents a matter for 
determination of policy, the record is forwarded to the Bureau of Naval 
Personnel for consideration and recommendation to the Secretary of the 
Navy regarding action thereupon. By means of this final review, the Navy 
Department has approved and disapproved of certain disciplinary action 
and punishment under given conditions. When the approvals and disap
provals are announced to the service, they are generally referred to as 
Policies Pertaining to Punishment. Inasmuch as the policies are important 
in the determination of disciplinary action, or a proper sentence for a 
particular offense, they should always be oonsidered by the court and the 
reviewing authority. Some of the policies have frequent application, others 
less frequent. The following paragraphs are considered to embody the 
principal policies having frequent application. They are not intended to 
be exhaustive and careful examination of Naval Courts and Boards, 1937, 
Court·Martial Orders, Navy Department Bulletins, and BuPers Directives 
should always be made. 

13D2. Confinement of petty officers. The Bureau of Naval Personnel con
siders the confinement of petty officers as undesirable on the basis that 
such confinement is degrading and results in a loss of man work hours. 
It is realized that in some instances a deviation from this policy is justified, 
and when such deviation appears warranted, the Bureau of Naval Per
sonnel, in its action on the court-martial proceedings, recommends no 
change in the sentence. However, solitary confinement of a petty officer on 
bread and water does not meet with the approval ,()f the Department be-
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cause (1) a man who merits such punishment is not in possession of 
qualities to be expected of a petty officer and accordingly should be dis
rated; (2) lht' discipline and morale of any military organization must <.f 
necessity sufTf'r where non-rated subordinates are witnesses to their superior 
officers being subjected to punishment of this nature, to say nothing of the 
demoralizing effect on the petty officer himself. 

Attention is invited to Note 72, Section 678, Naval Courts and Boards, 
1937, wherein authority is given convening authorities to extend simple 
confinement to the limits of the ship or station. This is particularly appli
cable when courts have sentenced petty officers to be confined. (See CMO 
2-1936, p. 3, and Navy Department Bulletin, 15 Sept. 1943, R-1388.) 

1303. Combination of reduction in rating and loss of pay. The Navy 
Department does not look with favor on summary court-martial and deck
court sentences that involve both reduction in rating and loss of pay be
cause of the fact that men so sentenced, in the absence of mitigating 
action, are penalized with both a fixed and continuous loss of pay. But if 
the sentence of such court includes both reduction in rating and loss of 
pay, in any case, the loss of pay adjudged must be figured on the rate of 
pay for the reduced rating. In those cases where both reduction in rating 
and loss of pay have been approved, the convening authority in taking 
action on the record will state that the policy of the Navy Department 
as set forth in Section 446, Naval Courts and Boards, 1937, has been con· 
sidered and will state his reasons for deviating therefrom. In other words. 
this policy may be stated as follows: Where both reduction in rating and 
loss of pay are adjudged, either the reduction in rating or the loss of pay 
should be remitted entirely unless it is stated in the convening or reviewing 
authority's action that the offense is ;rofficiently serious to warrant both 
punishments or only the conditional remission of one or the other. (See 
Sec. 446, NCB, and Navy Department Bulletin, 15 Sept. 1943, R-1388.) 

1304. Loss of pay per month exceeding one half of the actual monthly 
pay (base and longevity pay). In order that a man's pay will not be for
feited to a degree that his living expenses and allowances will be seriously 
jeopardized, the loss of pay per month should not, in summary courts
martial and deck-court sentences, exceed one half of the actual pay per 
month not including extras for mess cook, gun pointers, etc., except that 
where the sentence includes a bad-conduct discharge, the court and review
ing authorities should take into consideration the length of time that will 
elapse until the accused is transported to the receiving ship nearest to the 
place of enlistment. The court may then adjudge and the reviewing author
ity approve, a sentence that will include the loss of all pay per month, 
less an amount for necessary expenses while awaiting and during trans
portation and a further amount required for his immediate needs after his 
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separation from the service as set forth in Section 470, Naval Courts and 
Boards, 1937. 

In view of the confusion that results in a man's pay accounts, where 
he is sentenced by a summary court·martial or deck court to a loss of pay 
and the sentence includes the 20 per cent additional allowance for men 
serving on ships or beyond the continental limits of the United States 
and in Alaska, it has been suggested that convening and reviewing authori· 
ties remit the loss of pay adjudged in excess of base pay plus longevity 
increase in those cases where the additional allowance has been included· 
in the sentence. Where the loss of pay is based on the man's total pay 
including the 20 per cent additional allowance, and the man is then trans
ferred to a shore activity within the continental limits of the United States 
before the checkage is completed, he is in fact being fhecked, in some 
cases, in excess of one half of his monthly pay. 

Although a reviewing authority cannot mitigate one part of a sentence 
and increase another part even though such action in its final analysis 
operates to reduce the sentence, he may where the loss of pay per month 
adjudged exceeds one half of the actual pay of the accused per month_ 
increase the number of months over which the checkage may be distributed 
in order to limit the monthly loss of pay to one half the pay of the accused. 
(See Sec. 446, NCB; BuPers eire. Itr. 57-43. 23 April 1943; CMO 10, 
1930, p. 16; CMO 7,1930, p. 13; and CMO 5,1931, p. 17.) 

13D5. Solitary confinement on bread and water. The Department dis
approves of the frequency with which punishment, by solitary confinement 
on bread and water, or on diminished rations, is imposed by summary 
courts·martial. This punishment is a severe one; and it was not, probably, 
contemplated that it should be generally resorted to for the correction of 
offenders. It is believed that other authorized punishments will, in most 
cases, prove more effectual. Because of the serious nature of the punish. 
ment, courts·martial should exercise care and discretion in resorting to 
solitary confinement on bread and water and shall not adjudge it in any 
case for a longer period consecutively than five days as a shorter interval 
on bread and water is less liable to work injury to health. The provision 
in a court-martial sentence providing for full ration contemplates the 
morning, noon and evening meals or other rations served on the general 
mess. The maximum interval should be adjudged only in extreme cases. 
The usual interval adjudged is every third day. The Navy Department 
further considers that such a sentence should be reserved for certain types 
of insubordinate and recalcitrant offenders. Cases involving insubordina
tion should be dealt with immediately and not held over. (See Sec. 447. 
NCB; Navy Department Bulletin, IS Sept. 1943, R-1388; and CMO 2. 
1936, p. 4.) 

RESTRICTED 



" 
... 

•

378 NAVAL JUSTICE 

1306. Theft. The best interests of the naval service demand that, whatever 
the mitigating circumstances, a man found guilty of theft shall not be 
retained therein. 

In view of the Department's policy of separating a thief from :the 
Navy, it is considered undesirable to prefer such a charge against a man 
and then try him by deck court inasmuch as a deck court is not empowered 
to adjudge a discharge from the Navy. In those cases where a man is tried 
on such a charge by summary court·martial and the court does not adjudge 
a discharge, or if adjudged, it is conditionally remitted by either the 
convening or reviewing authority, appropriate comment in the action of 
the officer concerned should be made as to why that officer believes the 
facts do not warrant discharge from the naval service. 

It is important to bear in mind that it is also the announced policy 
of the Navy Department that commanding officers should not bring to trial 
by summary court-martial petty cases where it is evident that the accused 
is not at heart a thief and that the charge should not be preferred for petty 
pilfering. 

In connection with the determination of the Navy Department's dis
ciplinary policy of not retaining persons convicted of theft in the naval 
service, it is remarked that the offense of violating the provisions of Article 
122(3), Navy Regulations (possession of property of another), is less 
serious in nature than that of theft. The fundamental difference between 
the two offenses, on which the announced policy of the Navy Department 
regarding separation from the service is based, is that theft necessarily 
involves moral turpitude, whereas a violation of Navy Regulations does 
not necessarily include this element. While in certain cases the evidence 
may show that the possession of the clothing of another enlisted man may 
resemble that of a theft, it does not by any means follow that this is 
universally true, since possession in the former case may be, and in numer
ous cases is, based upon the consent of the lawful owner or acquired from 
the latter by way of purchase, loan, or gift. (See Navy Department Bulle· 
tin, 1 May 1943, R-923; CMO 1, 1936; p. 11; and CMO 1, 1936, p. 12.) 

1307. Bad-conduct discharge. Article D-9114, Bureau of Naval Personnel 
Manual, decentralizes the authority for dishonorable and bad·conduct dis· 
charges of men serving in their first enlistment. However, it is the opinion 
of the Bureau -of Naval Personnel that some commands have effected the 
discharge of men who are worthy of retention. 

As the Bureau of Naval Personnel is confronted with the necessity 01' 

conserving manpower, it has been requested that convening and reviewing 
authorities approve sentences of bad-conduct discharge, to be effected 
immediately only in those cases where the men's records show conclusively 
that they are not fit for retention and where retention is clearly not in the 
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government's interest. Great care and judgment should be exercised in those 
cases involving charges of theft; that is, petty pilfering should be distin
guished from theft. 

Loss of pay by sentence of court-martial does not include pay that 
may have accrued prior to the day of approval of the sentence, therefore, 
no loss of pay should be included in a sentence which adjudges a dis
charge that is to be executed immediately and if it has been included it 
should be remitted as set forth in Section 470, Naval Courts and Boards, 
1937, unless the convening authority remits the bad-conduct discharge 
conditional upon good conduct during a probationary period, in which 
case that part of the sentence involving loss of pay may properly be 
approved. (See Sec. 448, NCB; Navy Department Bulletins, 1 Sept. 1943, 
R-155, and 15 Sept. 1943, R-1388.) 

1308. Consideration of compulsory family allowance, insurance allotment 
and $5 for health and comfort issues of money and clothing. To protect 
an enlisted person's dependents.in so far as is practicable, naval courts
martial should take into consideration the fact that there is compulsory 
checkage for family allowance in a great many cases and they should ex
tend the period of liquidation of the pay loss imposed sufficiently to allow 
for checking the family allowance, insurance allotment, and a small amount 
(at least $5 per month) for health and comfort issues of clothing and 
money. In this connection, it is noted that the period of time over which 
monthly checkages involving loss of pay imposed by courts-martial sen
tences are to extend is not limited, but a reviewing authority may not extend 
the period set by the court (except as indicated in Article 13D4) even 
though he may mitigate the sentence by reducing the monthly rate. It is, 
therefore, necessary that the court give this matter consideration, when 
it imposes sentence involving loss of pay, in these cases where the men 
concerned have insurance allotments and/or family allowance checkages. 
(See Navy Department Bulletin, 15 June 1944, 44-694.) 

1309. Women's Reserve. The Bureau of Naval Personnel ordinarily dis
approves of sentence by court-martial involving confinement of members of 
the Women's Reserve. Where confinement is adjudged by a summary court
martial, it should be remitted by the convening or reviewing authority. 
Punishment by confinement should not be imposed at mast. Deprivation of 
liberty on shore should be limited to periods not in excess of thirty days. 
Temporary detention, under guard if necessary, while awaiting disciplinary 
action is permitted but such temporary detention should be limited to bar
racks or quarters. It is contrary to the policy to confine members of the 
Women's Reserve in a naval prison, brig or detention barracks. 

In cases where the conduct of personnel of the Women's Reserve re
quires action by the Shore Patrol, physical restraint shall be exercised, only 
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if necessary, with the greatest possible care, and only until such time as 
the WAVE officer on call disposes of the case. 

13D10. Increasing the severity of a sentence in revision. Unless specifically 
authorized by the Secretary of the Navy, no authority will return records 
of trial to any court for reconsideration of the sentence originally imposed 
with a view to increasing its severity, and no court in any proceedings in 
revision shall reconsider its sentence in any particular in which a return 
of the record of trial for such reconsideration is prohibited. The action of 
a court in revision in modifying and changing the sentence originally im
posed to such extent to increase its severity is contrary to established 
policy and is erroneous. In such a case a sentence imposed by the court in 
revision should be reduced to one of no greater severity than that originally 
imposed. (See Sec. 474, NCB; and CMO I, 1942, p. 268.) 

13D11. Cases handfed by civil authorities. A tendency has arisen in some 
commands to take no action on cases handled by civil courts, but to accept 
the verdict of such courts as a final disposition of the case. Although no 
further action may be indicated, such decision should not be determined 
entirely by the action of the civil court. Commanding officers should investi
gate fully all offenses committed ashore, by the men of their command, 
which come to their attention. Such offenders should be brought to mast 
and appropriate action taken in so far as naval discipline is concerned. 
Action of a civil court may be taken into consideration, but the commanding 
officer's action must be based on his own investigation. Further, whenever 
men are convicted by civil trial, the commanding officer should make a full 
report of the offense and sentence to the Chief of Naval Personnel or 
Major General Commandant of the Marine Corps, as the case may be, with 
recommendation as to whether the man should be discharged as undesirable. 

Enlisted men arrested by civil authority for civil criminal offenses 
should be tried by civil courts, and commanding officers should not attempt 
to obtain the release of a man so arrested for the purpose of trying him 
by naval courts. The policy, as stated, means that the Navy desires trial 
by the civil authorities of personnel charged with committing violations 
of civil law. This to include felonies and misdemeanors of a high grade 
(serious) classification, such as theft, robbery, sexual offenses, and offenses 
involving moral turpitude. 

13D12. Use of conditional remission. Section 476, Naval Courts and Boards, 
1937, provides for the conditional remission by reviewing authorities of sen
tences adjudged by courts-martial. This conditional remission, otherwise reo 
ferred to as probation, has a particularly salutary effect upon wrongdoers. 
Use of the conditional remission in appropriate cases should be considered 
by convening and reviewing authorities. This is especially true when a court-

RESTRICTED 



.. 

THE SUMMARY COURT-MARTIAL: CONCLUDED 381 

martial awards a coupled sentence such as loss of pay and confinement. 
It should be recognized, however, that where a bad-conduct discharge is 
conditionally remitted, the probation may fail in its purpose and the 
probationer may indicate a desire for the discharge by deliberately com
mitting a subsequent offense for the purpose of efTecting the bad-conduct 
discharge. In such a case, the commanding officer should consider the 
possibility of recommending a general court-martial rather than effecting 
the bad-conduct discharge. In other words, it is not mandatory that a pun
ishment which has been put on probation be effected as a result of a 
subsequent offense. The convening authority may (1) execute the proba
tionary sentence; (2) award a new court-martial; or (3) execute the 
suspended sentence and award a court-martial where a punishment other 
than a bad-conduct discharge has been suspended_ 

13013. Lack of uniformity in punishment. It is true that the Articles for 
the Government of the Navy do not include a penal code defining the exact 
measure of punishment to be meted out for a particular offense. In view 
of this fact, it is acknowledged that some lack of uniformity in the punish
ment of similar offenses throughout the service will exist. However, thi3 
is not considered to be inequitable so long as a particular command main
tains a consistency of justice in the administration of its own discipline. 
In furtherance of this concept, it is considered good practice for a conven
ing authority to hold a meeting with his court so that the general policies 
and schedules of punishment within the command become understo<Jd and 
known. It is emphasized, however, that a convening authority cannot direct 
or order a court to bring in a sentence he desires in a particular case. 

13014. Inconsistent action. If the policies and schedules of punishment are 
understood, the court-martial will in most cases award punishments within 
its own brackets. That is to say, where the convening authority awards a 
summary court-martial for a given offense, the court will adjudge a pun
ishment in excess of the deck-court limitations. If this does not occur, it 
reveals an inconsistency between the action of the convening authority in 
awarding the summary court-martial and the action of the court in adjudg
ing a punishment not in excess of deck-court limitations. This is especially 
true in the light of AlNav 83, 1942, hereinafter quoted, which directs the 
convening authority to award the lower body when such action will accom
plish the ends of discipline. Further, it is inconsistent for the convening 
authority to award a summary court-martial and then mitigate the sentence 
of such court to that of a deck court or a commanding officer's punishment, 
unless the proceedings reveal matter in mitigation of the punishment and/or 
in extenuation of the offense. Punishment adequate to the offense should 
be considered when adjudging the offense at mast. 
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13015. Utilization of appropriate punishment body. Commanding officers 
should bear in mind that it is the certainty of rather than the degree of 
punishment which deters men from committing offenses and that punish
ment which immediately follows an offense has a greater deterrent effect 
than punishment which follows a considerable time after an offense. The 
Navy Department's statement of policy in this regard is contained in AlNav 
83, 1942, which reads as follows: In interest of reducing paper work and 
better administration of naval justice, department directs that all com
mands utilize to a greater degree mast punishments rather than summary 
or deck courts-martial and by summary rather than general courts-martial 
in cases of infractions by enlisted men of the navy, marine corps and coast 
guard when such action will accomplish the ends of discipline. In con
struing AlNav 83, 1942, action which will accomplish the ends of dis
cipline is considered to be action which will deter other men of the 
command from committing the offense with which the accused is charged 
as well as deter the accused from again committing the offense. 

13016. Recommended disciplinary action in cases involving AOL and 
AWOL. The current policy of the Navy Department with regard to trials 
of wartime offenses involving absences and desertion is outlined in SecNav 
Circular Letter of 29 May 1945 and is reprinted in Appendix C of this 
text. It is to be noted, however, that modifications and revisions of this 
policy are necessary fro'm time to time. Therefore, in all cases of this nature 
it is extremely important that reference be made to the most recent pertinent 
directives. 

13017. Disciplinary action where AOL or AWOL results in missing ship 
or mobile unit. Most unauthorized absences from ships or mobile units 
should be considered in a serious light. Some commands continue to award 
inadequate punishments for unauthorized absence contrary to the directive 
contained in BuPers Cire. Ltr. 172-43. Where a man has missed the sailing 
of his ship or mobile unit, adequate disciplinary action is mandatory and, 
except under most unusual circumstances, trial by general court-martial is 
considered appropriate, regardless of the length of absence. (See BuPers 
eire. ltr. 127-44.) 

13018. Speedy trial of court~martial cases. A recent survey by the Secre
tary of the Navy shows that many court-martial proceedings are not being 
completed with dispatch. Unnecessary delays result in loss of a tremendous 
number of man days at a time when the war effort requires the full use 
of the services of all naval personnel. This delay not only adversely 
affects the Navy but also is detrimental to morale. The great majority of 
all court-martial cases are for unauthorized absence (desertion excepted) 
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and breaking arrest, the accused pleading guilty. Such cases should present 
no difficulty of proof. 

The Secretary of the Navy, therefore, announced that commencing 
1 May 1944, in cases of unauthorized absence and where the accused pleads 
guilty total time elapsing between the return of the accused to naval juris
diction and the publication of his sentence should not exceed ten days in 
summary court-martial cases, and five days in deck-court cases. In general 
court-martial cases, SecNav ltr. JAG:! :LHCJ :mhw dated 25 February 
1944 to oonvening authorities of general courts-martial, within continental 
limits of the United States, will goovern (that is, within continental United 
States the time elapsing should not exceed twenty days). 

In certain cases, extraordinary circumstances, such as non-availability 
of service records, may not permit publication within the time indicated. 
In each case, the convening authority (except those on sea duty) will 
append to his final action a summary of the reasons therefor. It is not the 
intention that any man be tried by a court·martial which is not empowered 
to award a sentence adequate for the seriousness of the offense, merely to 
meet the requirements of ,the above schedule. No such summary of reasons 
need be submitted by any convening authority on sea duty; however, where 
the exigencies of the situation permit, convening authorities on sea duty 
will adhere to the elapsed times indicated for each respective type of court. 
Where an accused is returned to his former ship or station for disciplinary 
action, he should be enroute within three days. 

E. COMMON ERRORS 

13El. Explanation. The following is a list of the more common errors found 
by the office of the Judge Advocate General in reviewing summary courts
martial. These do not comprise all errors found in summary courts-martial. 
The errors listed are primarily the result of unwarranted deviation from 
approved procedure. The consequences of numerous errors such as those 
listed will readily be seen. It is frequently necessary to return records for 
correction. The additional handling involved increases the risk of misplac
ing or losing records. When such records are not promptly returned, follow
up letters must be addressed to those responsible. If such a record has 
been lost, it is necessary to obtain a new record, preparation of which is 
often attended with difficulties. Moreover, an individual whose action or 
presence is a legal requisite to corrective measures is sometimes no longer 
available. In such a case correction is long delayed if not impossible and 
a miscarriage of justice is the probable result. 

Numbers in parentheses are citations to sections in Naval Courts and 
Boards, 1937, except where otherwise indicated. 
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1.	 Precept.
 
 

Date omitted. (345).
 
 
Authorization omitted in certain cases where required. (329, 542,
 
 

par. 1, and 651, note (4)). (CMO 4,1934, p. 9). 
Convening authority orders himself as a member. (CMO 9, 1932, 

p. ll). 
Member not named. (CMO 7, 1933, p. 10). 
Signed over title other than that of office wherein authority to 

order trial is vested. (CMO 12, 1931, p. 22). 
Authenticated neither by signature of convening authority nor by 

attestation. (508 and 651 (6) (7)). 

2. Specifications.
 
 

Jurisdiction not shown when accused is not alleged to be serving
 
 
under command of convening authority at time specifica.
 
 
tion was preferred. (CMO 8, 1930, p. 16). (329).
 
 

Time or place of offense omitted. (35).
 
 
Unauthorized abbreviations. (25).
 
 
Date anterior to that of precept. (652, note (12)).
 
 
Date of approval omitted. (652, note (12)).
 
 
Particular court to try case not designated following approval.
 
 

(327, 652), and (CMO 10, 1931, p. 14)
 
 
Unsigned. (652 (13)).
 
 
Signed over title other than that of office wherein duthority to
 
 

order trial is vested. (CMO 12, 1931, p. 22). 
Not consolidated for one trial. (CMO ll, 1933, p. 9). (652 

(13) ) . 

3.	 	Record of trial.
 
 
Meeting for first time not at place designated by convening
 
 

authority. (366). (CMO 5,1934, p. 7).
 
 
Accused, presence not shown. (341, 557, (37), and 653 (18)). 
Oath not administered to members, recorder, or interpreter. 

(657) . 
Specification, receipt of copy not acknowledged by accused. 

(658) . 
Objection to specification, opportunity to make, not afforded ac· 

cused. (659).
 
Specification not examined by the court for errors. (660).
 
Pleas not recorded separately. (411 and 663).
 
Plea of guilty, warning omitted. (664).
 
Witnesses not separated. (662).
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Oath to witness not shown to have been administered. (667 and 
666 (36)). 

Questions not properly numbered. (504). 
Member, after testifying, not regarded as challenged. (666, note 

(36),237 and 389). 
Evidence of character in mitigation improperly received before 

the finding. lCMO 12, 1931, p. 16). 
Statement; when accused desired to make none, entry to that effect 

omitted from record. (674, note (61)). 
Statement made but accused not then infonned of his rights. 

(359 and 674, note (61)). 
Statement inconsistent with plea, plea not rejected. (CMO 9, 

1932, p. 10, and citations thereunder). 
Reading and approval omitted when trial occupies more than one 

day. (569 (67)). 

4. Findings. 
Phrased improperly. (676). 
Not in handwriting of recorder. (435). 
Altered by interlineations or erasures. (435). 
Finding on each specification not recorded separately. (676 

(66)) . 

5.	 	Procedure after findings. 
Acquittal not announced in open court. (433). 
Rate of pay of accused omitted. (677). 
Convictions, previous: 

Punishments by commanding officer erroneously considered 
under this head. (Naval Digest, 1916, 91, par. 31). 

Section 438, Naval Courts and Boards, 1937 (regarding ex· 
tension of enlistment) not observed. 

Not recorded properly. (440). 
Signature of a member or recorder omitted. (448). 

6.	 Sentence. 
Phraseology or abbreviations improperly used. (678 (70)). 
Confinement on bread and water or on diminished rations not ad· 

judged to be "solitary." (678 (70)). 
Confinement, when solitary, not expressed in days. (AGN Art. 30). 

(678 (70)). 
Period over which loss of pay is to extend not stated. (446). 
Loss of pay, or confinement, running beyond expiration of en· 

listment as extended. (CMO's 12, 1924, p. 4; 2, 1925, p. 10; 
8, 1930, p. 18). 
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Exceeding legal limits. (AGN, Art. 30). (678 (70)).
 
 
Loss of pay at excessive rate. (446).
 
 
Unauthorized combinations of forms of punishment. (CMO's 5,
 
 

1932, p. 11; 8, 1932, p. 10). 
Not in handwriting of recorder. (448). 
Altered by interlineations or erasures. (448). 
Clemency recommended by court instead of members. (CMO 1, 

1932, p. 10). (450). 
Adjudged contrary to policy of Navy Department. (CMO's 3, 

1936, p. 9; 2, 1936, p. 3; 9, 1936, p. 23). 

7. Action of reviewing authority. 

Omitted entirely.
 
 
Reference to one or more specifications omitted therein.
 
 
Taken without obtaining certificate of medical officer. (519 and
 
 

682 (80)). 
Date omitted. 
Revision ordered in violation of Section 474, Naval Courts and 

Boards, 1937. 
Probationary period set to run beyond expiration of enlistment as 

extended. (CMO 8,1932, p. 10). (476). 
Titles LS.LC. and S.O.P. misused. (683 (86) and 684 (90)). 

Naval Digest 1916, p. 569, par. 5; p. 615, par. 38; CMO 2, 
1934, p. 5; CMO 4, 1934, p. 9). 

Sentence increased in part. (CMO 9, 1924, p. 4, modified by CMO 
5, 1931, p. 17). 

Convening authority fails to send record to immediate superior in 
command for action. (AGN, Art. 32) (469). 

Sought to be modified after same authority has once taken action 
on proceedings, finding and sentence. (CMO's 5, 1927, p. 11; 
7, 1933, p. 11). 

Synopsis of conduct not spread on record when bad·conduct dis· 
charge adjudged. (683 (84)). 

8. Revision. 

Corrections made by changing original record. (463 and 464).
 
 
Evidence received. (462).
 
 
Finding or sentence not in handwriting of recorder. (467).
 
 

9. Disposition subsequent to final approval. 
Publication omitted or not signed. (685 (91)).
 
 
Checkage omitted or not signed. (686 (92)).
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Checkage dated prior to approval of I.S.I.c. (or S.O.P.). (684 
(88) ). 

Checkage improper!y recorded. (686). 
Record not properly bound. (502). 
Record not made up in order. (507 and Chapter VII (1)). 
Record folded. 
Record not forwarded promptly. 

F. SPECIMEN RECORDS 

13Fl. Object. In this section three typical summary court-martial records 
are illustrated showing the entries and papers in the order they should 
appear in completed records. Before any entry shown in these illustrations 
is used as a guide, reference should be made to Chapter 12, and the appro· 
priate section in Naval Courts and Boards, 1937. All three records illus
trated are fictitious, and the names of officers and men contained therein 
are imaginary. The purpose of setting forth these records is to offer a visual 
aid to those persons charged with the responsibility of preparing summary 
court-martial records of proceedings. 

Case A. The first record presented is a typical guilty plea case wherein 
one specification is preferred. The accused does not have counsel, pleads 
guilty, and makes a written statement. It is this type of case that a recorder 
is most frequently called upon to prepare and the one for which the 
fill-in form shown in Chapter 12, Section C of this text may be used to 
expedite preparation. 

Case B. The second record presented is of a short not guilty plea case 
wherein a specification of drunkenness is preferred. The accused has coun
sel, pleads not guilty, and does not make a statement. This record illustrates 
a finding of proved in part. It also illustrates the proof of drunkenness by 
testimony of competent witnesses as to the condition of the accused at the 
time of the offense; such as the odor of intoxicating liquor on his breath, 
that the accused was unsteady in gait, that he was incoherent in speech, 
that his eyes were red and swollen and his sight impaired, that he was 
either wholly or partially oblivious of conditions about him, and other 
conduct or symptoms indicating intoxication. 

Where possible, in this type of offense, it is deemed advisable to have 
a doctor make an examination as soon as possible after the condition of 
the accused is noted. The testimony of a medical officer is desirable al
though it is not necessary in order to establish drunkenness. 

Incapacity for the proper performance of duty as alleged in the speci. 
fication is not a question that must be proved by direct testimony of a 
medical officer or other person in authority, but is a fact that the court 
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itself may find to be proved by taking into account all the testimony as to 
the condition of the accused at the time in question. In other words, if 
evidence is offered to prove satisfactorily that the accused is under the 
influence of intoxicating liquor, the court is then justified in arriving at 
a finding, on its own initiative, that the accused is incapacitated for the 
proper performance of duty. 

Case C. The third record presented is a combination guilty and not 

guilty plea case wherein the following specifications are preferred: (l) out 
of uniform, (2) unauthorized possession of clothing of another, and (3) 
theft. It is noted that should the accused have been found guilty of theft 
in this case, he could not also have been found guilty of the offense alleged 
in the second specification, since that offense is necessarily included in the 
greater offense of theft. However, in order to meet the exigencies of proof 
it is permissible to plead both specifications where it cannot be determined, 
prior to trial, which offense will be proved by the evidence to be adduced 
from the testimony of the witnesses. 
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u. S. S. Delaware, 
Hampton Roads, Virginia, 

April 7, 1944. 

From: Commanding Officer. 

To: Lieutenant Burt F. Bates, U. S. Naval Reserve. 

Subject: Convening summary court·martial. 

1. A summary court-martial is hereby ordered to convene on board this vessel on 
Friday, April 9, 1944, or as soon thereafter as practicable, for the trial of such persons 
as may be legally brought before it. 

2. The court will be constituted as follows: 

Lieutenant Burt F. Bates, U. S. Naval Reserve, senior member; Lieutenant Howard 
J. Allen, Supply Corps, U. S. Naval Reserve; and Ensign Robert K. Rowan, U. S. Navy, 
members; and Ensign Willard N. Watts, U. S. Naval Reserve, recorder. 

(S)	 ANTHONY R. KRAMER 

Aathony R. Kramer, 
Captain, U. S. Navy, 

Commanding U. S. S. Delaware. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

A 

Figure 13-5b. Summary ,ourt record, Case A. continued. 
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Specification of an offense preferred against John Amos Smith, seaman second 
class, United States Naval Reserve. 

SPECIFICAnON: In that John Amos Smith, seaman second class, U. S. Naval 
Reserve, attached to the U. S. S. Delaware, having, while so serving on active duty on 
board the U. S. S. Delaware, been granted leave of absence from his station and duty 
on board said ship, to which he had been regularly assigned, said leave to expire on 
March 24, 1944, did fail to return to his station and duty as aforesaid upon the expira
tion of said leave, and did remain absent from the U. S. naval service, without leave 
from proper authority, for a period of about twelve days, at the expiration of which he 
surrendered himself on board said ship, the United States then being in a state of war. 

Approved April 8, 1944. 

To be tried before the summary court·martial of which Lieutenant Burt F. Bates, 
U. S. Naval Reserve, is senior member. 

-.Ant/tOn,! Ie .J(,.ame,. 
Anthony R. Kramer,
 
 
Captain, U. S. Navy,
 
 

Commanding U. S. S. Delaware.
 
 

B 

Figure 13-5c. Summary ;:ourt record, Case A, continued. 
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u. S. S. Delaware, 
Hampton Roads, Virginia, 

Friday, April 9, 1944. 

The court met at 10:15 a.m. 

Present: Lieutenant Burt F. Bates, U. S. Naval Reserve; 
Lieutenant Howard 1. Allen, Supply Corps, U. S. Naval Reserve; 
Ensign Robert K. Rowan, U. S. Navy, members; and 
Ensign Willard N. Watts, U. S. Naval Reserve, recorder. 

Robert M. Sparks, boatswain's mate second class, U. S. Navy, entered with the 
accused and reported as orderly. 

The accused stated that he did not wish counsel. 

The requirements of section 356, Naval Courts and Boards, were complied with. 

The recorder submitted a copy of the precept, hereto prefixed marked "A", to the 
accused for his information and inspection, original prefixed to the record in the case 
of Peter S. Stoal, seaman first class, U. S. Navy. 

The accused stated that he did not object to any member. 

Each member and the recorder were duly sworn. 

The accused stated that he had received a copy of the specification preferrpd 
against him on April 8, 1944. 

The recorder asked the accused if he had any objection to make to the s;>ecification. 

The accused replied in the negative. 

The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that it found the specification in due form and technically correct. 

The accused stated that he was ready for trial. 

No witnesses not otherwise connected with the trial were present. 

1 

Figure 13-5d. Summary court record, Case A, continued. 
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The recorder read the specification, original prefixed marked "B", and arraigned 

the accused as follows: 

Q. John Amos Smith, seaman second class, U. S. Naval Reserve, you have heard 
the specification preferred against you; how say you to the specification, guilty or not 

guilty? 
A. Guilty.
 
 

The accused was duly warned as to the effect of his plea and persisted therein.
 
 

The prosecution offered no evidence.
 
 

The defense offered no evidence.
 
 

The accused read a written statement in his defense, appended marked "c."
 
 

The recorder stated to the court that the substance of section 359, Naval Courts
 
 

and Boards, had been carefully explained to the accused. 

The trial was finished.
 
 

The recorder was directed to record the following finding:
 
 

The specification proved by plea.
 
 

The recorder stated that he had record of previous conviction, that the rate of pay 
of the accused in his present rating is 554 a month and in his next inferior rating $50 
n month, and that he enlisted on January 1, 1943, to serve two years, and gave as his 

date of birth July 4, 1925. 

The court announced that it was ready to receive t~'e record of previous cO:1Viction. 

Such record having been submitted to the accused and to the court and there 
being no objection the recorder read from the current service record of the accused 
an extract showing previous conviction, copy appended marked "D." 

fhe court was cleared. 

Figure 13-5e. Summary court record, Case A, continued. 
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The recorder was recalled and directed to record the sentence of the court as
 
 
follows:
 
 

5he court there/ore jentencej him, John Amoj Smith, jeaman 

jecond ctajj, U.s. nallat Rejerlle, to be conlned /or a period 01 

thirtlj (30) daljj, and to tMe Lwenf,rjellen dottarj ($27) per month 01 

hij palj /or a period 01 three (3) monthj, totat tOjj 01 palj amounting to 
eightlj-one dottarj ($81. 

Burt :J. Batej 
Burt F. Bates, 

Lieutenant, U. S. Naval Reserve, Senior Member. 

JJ~ward J. Atfen 
Howard J. Allen, 

Lieutenant, Supply Corps, U. S. Naval Reserve, Member. 

Robert ..J( Rowan 
Robert K. Rowan, 

Ensign, U. S. Navy, Member. 

Wiltard 11. Watlj 
Willard N. Watts, 

Ensign, U. S. Naval Reserve, Recorder. 

The court then adjourned to await orders from the convening authority. 

Burt 5. Batej 
Burt F. Bates, 

Lieutenant, U. S. Naval Reserve, Senior Member. 

Wiltard 11. WaUj 
Willard N. Watts, 

Ensign, U. S. Naval Reserve, Recorder. 

Agure 13-5f. Summary court record, Case A. continued. 
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I would like to state that the reason I failed to return was that my mother was 
seriously ill and I was upset about her and didn't want to return until she was better. I 
realize I should have asked for additional leave, but I was so worried I didn't think 
of that. I should also like to state that I allot half of my pay for my mother's support. 

I respectfully request the clemency of the court and the convening authority. 

Jolm -.Amo1 Smith 
John Amos Smith. 

Figure 13-5g. Summary court record, Case A, continued. 
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Extract of previous conviction from the current serviC'.. r..corel of John Amos Smith. 
seaman second class, U. S. Naval Reserve. 

U. S. S. Delaware. 

12 Feb. 1944, AOL 9 days, surrendered. DC 20 days confinement & L.P. $36. App. 
1.3 Feb. 1944, by CA., but confinement red. to 15 days. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reservt. 

Recorder. 

D 

Figure 13-5h. Summery court record, Case A, continued. 
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u. S. S. Delaware, 
Hampton	 Roads, Virginia, 

April 10, 1944. 

The proceedings, finding, and sentence in the foregoing case of John Amos Smith, 
seaman second class, U. S. Naval Reserve, are approved, but the loss of pay is reduced 
to the loss of twenty-seven dollars ($27) per month of his pay for a period of two 
(2)	 months, total loss of pay amounting to fifty-four dollars ($54). 

-Ant/tOn,! f<' Jramer 
Anthony R. Kramer, 
Captain, U. S. Navy. 

Commanding U. S. S. Delaware. 

Figure 13-5i. Summary court record, Case A, continued. 
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u. S. S. Texas, 
Hampton 	Roads, Virginia. 

April 11, 1944. 

The proceedings, finding, and sentence, as mitigated, in the foregoing case of John 
Amos Smith, seaman second class, U. S. Naval Reserve, are approved. 

..JJenr'l J. 1rJatLem 
Henry J. Mattern, 


Rear Admiral, U. S. Navy, 

Commander, Battleship Division Two, 


Battle Force, U. S. Fleet, 

Immediate Superior in Command. 


figure 13-5j. Summary court record, Case A. continued. 
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u. S. S. Delaware, 
Hampton	 Roads, Virginia, 

April 12, 1944. 

Published. 

'lA/alter .s. Soarintj 
Walter S. Soaring, 

Lieutenant Commander, U. S. Navy, 
Executive Officer. 

Loss of pay adjudged has been entered on the pay accounts of this man and will 
be checked in accordance with the terms of the sentence as approved. 

Jhomaj .s. :J)ott~ 
Thomas S. Dolly, 

Ensign, S. C., U. S. Naval Reserve. 

Figure 13-Sl:. Summary court record. Case A, conduded. 
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RECORD OF PROCEEDINGS 

OF A 

SUMMARY COURT MARTIAL 

SUMMARY COURT MARTIAL 
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U. S.	 Marine Barracks, 
Naval Air Station, 

Alameda, California, 
July 18, 1944. 

From: Commanding Officer. 

To: Major Timothy 1. Riley, U. S. Marine Corps. 

Subject: Convening summary court-martial. 

1. A summary court-martial is hereby ordered to convene within this command on 
Monday, July 21, 1944, or as soon thereafter as practicable, for the trial of such persons 
as may be legally brought before it. 

2.	 The court will be constituted as follows: 

Major Timothy J. Riley, U. S. Marine Corps, senior member; Captain George 
Knight, U. S. Marine Corps; and First Lieutenant Malcolm K. Dole, U. S. Marine 
Corps, members; and First Lieutenant Peter M. Kane, U.S. Marine Corps Reserve, 
recorder. 

Robert 5. Keen,
 
 
Lieutenant Colonel, U.S. Marine Corps,
 
 

Commanding, U. S. Marine Barracks,
 
 
Naval Air Station, Alameda, California.
 
 

. :\ true copy. Attest: 

Frank Horn, 
First Lieutenant, U. S. Marine Corps, 

Recorder. 

A 

Figure 13-6b. Summary court record, Case B, continued. 
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U. S.	 Marine Barracks, 
Naval Air Station, 

Alameda, California, 
August 1, 1944. 

From: Commanding Officer. 

To: Major Timothy J. Riley, U. S. Marine Corps. 

Subject: Appointment of First Lieutenant Frank Horn, U. S. Marine Corps, as recorder 
of court in place of First Lieutenant Peter M. Kane, U. S. Marine Corps 
Reserve, hereby relieved. 

1. First Lieutenant Frank Horn, U. S. Marine Corps, is hereby appointed recorder 
of the summary court-martial of which you are senior member, convened by my precept 
of July 18, 1944, vice First Lieutenant Peter M. Kane, U. S. Marine Corps Reserve, 
hereby relieved. 

Robert S. Keen,
 
 
Lieutenant Colonel, U. S. Marine Corps,
 
 

Commanding, U. S. Marine Barracks,
 
 
Naval Air Station, Alameda, California.
 
 

Figure 13-6c. Summary court record, Case 9, continued. 
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Specification of an offense preferred against Harry Sams, private first class, United 
States Marine Corps. 

SPECIFICATION: In that Harry Sams, private first class, U. S. Marine Corps, 
attached to the U. S. Marine Barracks, Naval Air Station, Alameda, California, while so 
serving at said marine barracks, was, on or about August 2, 1944, on a public street in 
the city of Long Beach, California, under· the influence of intoxicating liquor, and 
thereby incapacitated for the proper performance of duty, the United States then being 
in a state of war. 

Approved August 4, 1944. 

To he tried before the summary court-martial of which Major Timothy 1. Riley, 
U. S. Marine Corps, is senior member. 

Rohert S. Keen,
 
 
Lieutenant Colonel, U. S. Marine Corps,
 
 
Commanding, U. S. Marine Barracks,
 
 

Naval Air Station, Alameda, California.
 
 

Figure 13-6d. Summary court record, Case B, continued. 
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U.	 S. 	 Marine Barracks, 
Naval Air Station, 

Alameda, California, 
Tuesday, August 6, 1944. 

The court met at 12 :58 p.m. 

Present:	 Major Timothy J. Riley, U. S. Marine Corps, 
Captain George Knight, U. S. Marine Corps, 
First Lieutenant Malcolm K. Dole, U. S. Marine Corps, Members; a:1J 
First Lieutenant Frank Horn, U. S. Marine Corps, recorder. 

The recorder introduced Harry Hall, staff sergeant, U. S. Marine Corps Reserve, 
as reporter. 

Raymond Fitch, private first class, U. S. Marine Corps, entered with the accused 
and reported as orderly. 

The accused requested that Captain Albert C. Shank, U. S. Marine Corps Reserve, 
act as his counsel. Captain Shank took seat as such. 

The recorder submitted a copy of the precept, hereto prefixed marked "A", to the 
accused for his information and inspection, original prefixed to the record in the case 
of John Arthur Beaver, private, U. S. Marine Corps Reserve, and read a modification 
thereof, original hereto prefixed marked "TI". 

The accused stated that he did not object t3 any member. 

Each member, the recorder, and the reporter were duly sworn. 

The accused stated that he had received a copy of the specification preferred 
against him on August 5, 1944. 

The recorder asked the accused if he had any objection to make to the specification. 

The accused replied in the negative. 

The court was cleared. The court was opened and all parties to the trial entered. 
The court announced that it found the specification in due form and technically correct. 

The accused stated that he was ready for trial. 

No witnesses not othenvise connected with the trial were present. 

The recorder read the specification, original prefixed marked "C", and arraigned 
the	 accused as follows: 

Q. Harry Sams, private first class, U. S. Marine Corps, you have heard the specifi· 
cation preferred against you; how say you to the specification, guilty or not guilty? 

A. Not guilty. 

The prosecution began. 

A witness for the prosecution entered and was duly sworn. 

Examined by the recorder: 

1. Q. State your name, residence, and occupation. 
A. Charles Waters, police officer in the city of Signal Hin, California. 

2. Q. If you recognize the accused, state as whom. 
A. As Mr. Harry Sams. 

3. Q. Were you employed as a police officer on or about the night of August 'l. 

1944? 
A. I was. 

Figure 13-6e. Summary court record. Case B, continued. 
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4. Q. How long have you been employed as a police officer? 
A. A fraction over five years. 

5. Q. Have you ever arrested a person for being under the influence of intoxi
cating liquor? 

A. I have. 

6. Q. Approximately how many cases of intoxication have you arrested? 

A. Possibly one hundred and seventy-five. 

7. Q. Are you capable of recognizing the symptoms of intoxication? 

A. I am. 

8. Q. Are you capable of knowing whether or not a man is incapacitated for duty? 

This question was objected to by the accused on the ground that it called for 
an opinion. 

The recorder did not reply.
 
 
The court announced that the objection was sustained.
 
 

9. Q. The accused is charged with certain irregularities on or' about August 2, 
1944. State what you know about them. 

A. I found a Stutz roadste; on Cherry Avenue, just south of Twentieth Street. Thi> 
car, from all indications, had been traveling north on Cherry Avenue and had jumped 
the west curb and run about a car length up a guy wire leading from a telegraph pole 
and was balanced on this guy wire. When I opened the door of the car, Mr. Sams was 
asleep in the seat. I called Mr. Sams and he immediately tried to start the car. I 
.informed him of the predicament of the car for fear of turning the car over. I then 
took Mr. Sams by the arm and helped him down out of the car to the police car. He 
was then taken by me to the Signal Hill Police Department. 

10. Q. What was the !¥lneral appearance of the accused? 
A. The accused was dressed in marine uniform; the uniform had vomit upon it; 

the accused was bareheaded. 

11. Q. What did the accused do when you awakened him from his slumber? 
A. He tried to start the car at that time. 

12. Q. Did you examine the accused? 
A. I did. 

13. Q. What was the appearance of the eyes of the accused? 
A. They were bloodshot and watery. 

14. Q. What was the appearance of the face of the accused? 
A. His face was flushed. 

15. Q. Did you give the accused a Romberg's Test or any balance test? 
A. Yes. The accused swayed. His balance was unsteady. 

16. Q. Was the accused able to walk without attracting any undue attention? 
A. He staggered considerably. 

17. Q. Describe the manner in which the accused spoke. 
A. His speech was thick. His orientation was poor. The accused did not know 

the time or date, or the town that he was in. He remembered his car stopping but 
didn't know why the car stopped. 

18. Q. Did you notice the odor of the breath of the accused? 

A.	 	 I did.
 
 
Figure 13-6f. Summary court record, Case S, continued.
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19. Q. What was the odor? 
A. Alcoholic.
 
 

Cross-examined by the accused:
 
 

20. Q. Is the city of Signal Hill part of the city of Long Beach? 
A. No, sir. 

21. Q. Was this man arrested in the city of Long Beach or the city of Signal Hill? 
A. Signal Hill.
 
 

Examined by the court:
 
 

22. Q. What is the dividing line of the city of Long Beach and Signal Hill on 
Cherry Avenue? 

A. The Pacific Electric tracks just south of Nineteenth Street on Cherry Avenue. 

23. Q. You have stated that you examined the accused; what was the purpose of 
that examination and what did you discover? 

A. The purpose of the examination was to satisfy me, as arresting officer, in my 
own mind that he was under the influence of intoxicating liquor and form my own 
opinion and to see that he was booked for intoxication. I discovered that he had 
alcoholic breath. In his talk, his mind seemed to wander. He had difficulty with his 
speech at times and could not tell me a coherent story as to where he was or where 
he had beelL He staggered considerably; eyes were bloodshot and watery. The accused 
swayed considerably when he stood up. He was very unsteady. That is the regular 
routine that takes place for simple intoxication where an automobile is involved, and, 
where there is personal or property damage. we have a physician make the examination 
for intoxication. 

24. Q. In your previous testimony. you have mentioned the words "Romberg's Test." 
What is the Romberg's Test? 

A. When a person is being examined, the person examining knows when he sways 
or his balance is unsteady. 

25. Q. A test to determine his steadiness? 
A. Yes, sir.
 
 

Recross-examined by the accused:
 
 

26. Q. What time was this arrest made? 
A. 2 :30 a.m., August 2, 1944. 

Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 
The witness was duly warned and withdrew. 
The prosecution rested. 
The defense offered no evidence. 
The accused did not desire to make a statement. 

The recorder made the following opening argument: The accused is charged as 
being intoxicated and was· put on report by the shore patrol for that offense. The 
defense brought up the fact that the accused was arrested outside the city limits of 
Long Beach. What I want to make clear is that the accused, I believe, was proved 
guilty of intoxication. I do not say where. It makes no difference if the accused was 
arrested in Signal Hill or in Long Beach, because the report was made by the shore 
patrol on the evidence of the police of Signal Hill. 

Fi9ure 13-69. Summary c:ourt record, Case B, c:ontinued. 
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The accused made the following argument: The defense contends in the first 
instance that every allegation of the specification must be proved or the accused found 
not guilty of the offense charged. The averment that he was drunk in a public street 
in the city of Long Beach, by testimony, has been shown untrue. In the second instance, 
the defense contends that there has been no evidence that the accused was actually 
under the influence of intoxicating liquor. Certain tests were made at the time of 
the arrest. Unless the accused's counsel is greatly at fault, the witness failed to state 
any conclusions drawn from these tests. The accused had liquor on his breath; had 
vomit on his blouse; was asleep in his car and swayed. Th€se things might very well 
have been present by reason of a sudden attack of dizziness or illness. The fact that he had 
an alcoholic breath in itself is no offense. The defense would remind the court that the 
criterion is adjudging whether or not he is incapacitated for the duties of his rating. 
The defense contends that such showing has not been made, this being due to prior 
indulgence in intoxicating liquor. The defense requests an acquittal. 

The recorder desired to make no closing argument. 

The trial was finished. 

The court was cleared. 

The recorder was recalled and directed to record the following finding: 

The specification proved in part; proved except the words "Long Beach", which 
words were not proved, and for the excepted words the court substitutes the words 
"Signal Hill", which words were proved. 

The recorder stated that he had no record of previous conviction, that the rate of 
pay of the accused in his present rank is $54 a month, and in his next inferior rank 
$50 a month, and that he enlisted on July 7, 1941, to serve for four years, and gave as his 
date of birth January 16, 1912. 

FIgure 13-6h. Summary court record, Case B, continued. 
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The recorder was recalled and directed to record the sentence of the court as 
follows: 

Jhe court tkere/ore jentencej him} ...JJarrlj Samj} pril}ate firjt ctaj_'} 

V S. marine Corpj} to be confined/or a period 01fifteen (t5) daljj} 

and to tOje twentlj-jeIJen dotlarj ($27) per month 01 hij palj /or a 

period 01two (2) monthj} totat lo:Jj 01palj amountin'j to fiftlj-/our dottarj 

($54). 

Timothy J. Riley, 
Major, U. S. Marine Corps, Senior Member. 

r;orfje J~i'Jht 
George Knight, 

Captain, U. S. Marine Corps, Member. 

Malcolm K. Dole,
 
 
First Lieutenant, U. S. Marine Corps, Member.
 
 

Frank Horn, 
First Lieutenant, U. S. Marine Corps, Recorder. 

The court then adjourned to await orders from the convening authority. 

Timothy J. Riley,
 
 
Major, U. S. Marine Corps, Senior Member.
 
 

Frank Horn,
 
 
First Lieutenant, U. S. Marine Corps, Recorder.
 
 

7 
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U. S.	 Marine Barracks, 
Naval Air Station, 

Alameda, California, 
August 8, 1944. 

The proceedings, finding, and sentence in the foregoing case of Harry Sams, private 
first class, U. S. Marine Corps, are approved. 

Robert S. Keen,
 
 
Lieutenant Colonel, U. S. Marine Corps,
 
 

Commanding, U. S. Marine Barracks,
 
 
Naval Air Station, Alameda, California.
 
 

Figure 13-6j. Summary court record, Case B, continued. 
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., 
U. S. Naval Air Station, 

Alameda,	 California, 
August 10, 1944. 

The proceedings, finding, and sentence in the foregoing case of Harry Sams, private 
first class, U. S. Marine Corps, are approved. 

JamM ofal'jen 

James Larsen,
 
 
Captain, U. S. Navy,
 
 

Commanding, U. S. Naval Air Station,
 
 
Alameda, California,
 
 

Immediate Superior in Command.
 
 

Figure 13-6k. Summary court record, Case B, continued. 
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U. S. Marine Barracks, 
Naval Air Station, 

Alameda, California, 
August 12, 1944. 

Published. 

Michael C. Post, 
Captain, U. S. Marine Corps Rp.serve, 

Executive Officer. 

Loss of pay adjudged has been entered on the pay accounts of this man and will 
be checked in accordance with the terms of the sentence as approved. 

Gerald W. Richards,
 
 
Second Lieutenant, U. S. Marine Corps Reserve,
 
 

Disbursing Officer.
 
 

Figure 13-61. Summary court record. Case B, concluded. 
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U. S. Naval Section Base, 
San	 Diego, California, 

May 8, 1945. 

From: Commanding Officer. 

Lieutenant John r. Jackson, U. S. Navy. 

SutJject: Convening summary court-martial. 

1. A summary court-martial is hereby ordered to convene within this command on 
Wednesday, May 9, 1945, or as soon thereafter as practicable, for the trial of such 
persons as may be legally brought before it. 

2.	 The court will be constituted as follows: 

Lieutenant John P. Jackson, U. S. Navy; senior member; Lieutenant Howard J. 
Allen, Supply Corps, U. S. Naval Reserve; and Ensign Robert K. Rowan, U. S. Naval 
Reserve, members; and Ensign Willard N. Watts, U. S. Naval Reserve, recorder. 

(S)	 OSCAR B. BATES 

Oscar B. Bates, 
Captain, U. S. Navy, 

Commanding, U. S. Naval Section Base, 
San Diego, Californie. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

A 

Figure 13-7b. Summary court record. Case C. continued. 
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Specifications of offenses preferred against John P. Brown. seaman first class, 
United States Naval Reserve. 

SPECIFICATION 1: In that John P. Brown, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, San Diego, California, while so 
.erving on active duty at said section base, did, on or about May 20, 1945, at said 
section base, knowingly, unlawfully, and without proper authority, wear clothing other 
than his naval uniform, to wit, one civilian sweater of a yellow color, the said Brown 
not then being engaged in exercise and not then being in his home with less than three 
guests present, the United States then being in a state of war. 

SPECIFICATION 2: In that John P. Brown, seaman first class, U. S. Naval 
Reserve, attached to the U. S. Naval Section Base, San Diego, California, while so 
serving on active duty at said section base, did, on or about May 20, 1945, at said 
section base, wilfully, knowingly, and without proper authority have in his possession 
wearing apparel belonging to another person in the Navy, to wit, one uniform overcoat, 
said overcoat being the property of one Jacob B. Fischer, metalsmith third class, U. S. 
Naval Reserve, the United States then being in a state of war. 

SPECIFICATION 3: In that John P. Brown, seaman first class, U. S. Naval Reserve, 
attached to the U. S. Naval Section Base, San Diego, California, while so serving on 
active duty at said section hase, did, on or about May 20, 1945, at said section base, 
feloniously take, steal and carry away from the possession of one Jacob B. Fischer, 
metalsmith third class, U. S. Naval Reserve, one uniform overcoat, of the value of about 
sixteen dollars ($16.00), said overcoat being the property of the said Fischer, and he, 
the said Brown, did then and there appropriate the same to his own use, the United 
States then heing in a state of war. 

Approved May 22, 1945. 

To be tried before the summary court·martial of which Lieutenant John P. Jackson, 
U. S. Navy, is senior member. 

Oscar B. Bates,
 
 
Captain, U. S. Navy,
 
 

Commanding, U. S. Naval Section Base,
 
 
San Diego, California.
 
 

B 

Figure 13-7c. Summary court record, Case C, continued. 
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First Day 

U. S. Naval Section Base, 
San	 Diego, California, 

Wednesday, May 30, 1945. 

The court met at 10 a.m. 

Present: 

Lieutenant John P. Jackson, U. S. Navy; 
Lieutenant Howard J. Allen, Supply Corps, U. S. Naval Reserve; 
Ensign Robert K. Rowan, U. S. Naval Reserve, members; and 
Ensign Willard N. Watts, U. S, Naval Reserve, recorder. 

The recorder introduced Wendel F. Cowan, yeoman first class, U. S. Naval Reserve, 
as reporter. 

Raymond Saunders, boatswain's mate first class, U. S. Navy, entered with the 
accused and reported as orderly. 

The accused requested that Chief Machinist Frank M. Hendricks, U. S., Naval 
Reserve, act as his counsel. Chief Machinist Hendricks took seat as such. 

The recorder submitted a copy of the precept, hereto prefixed marked "A", to the 
accused for his information and inspection, original prefixed to the record in the case 
of Roy E. Baus, seaman first class, U. S. Naval Reserve. 

The accused objected to Ensign Robert K. Rowan, U. S. Naval Reserve, on the 
ground that he was the division officer of the accused. 

The challenged member replied as follows: 

The statement of the accused is correct. However, I have formed no opinion of the 
accused's guilt or innocence and I am certain that I can 'try the accused impartially. 

The recorder asked the accused if he desired to examine the member on his voir dire. 

The accused said that he did not wish to examine the member on his voir dire and 
was willing to have the court rule on the statement as given. 

The court was cleared. The challenged member withdrawing. 

The court was opened. All parties to the trial entered; the court announced that 
the objection of the accused was not sustained. 

The accused did not object to any other member. 

Each member, the reco;der, and the reporter were duly sworn. 

The accused stated that he had received a copy of the specifications preferred 
against him on May 24, 1945. 

The recorder asked the accused if he had any objection to make to the specifications. 

The accused replied in the negative. 

The court was cleared. The court was opened and all parties to the trial entered. 

Figure 13-7d. Summary court record, Case C, continued. 
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The court announced that it found the specifications in due form and technically correct. 

The accused stated that he was ready for trial. 

No witnesses not otherwise connected with the trial were present. 

The recorder read the specifications, original prefixed marked "B", and arraigned 
the accused as follows: 

Q. ~ohn P. Brown, seaman first class, U. S. Naval Reserve, you have heard the 
specifications preferred against you; how say you to the first specification, guilty or 
not guilty? 

A. Guilty.
 
 

Q. To the second specification, guilty or not guilty?
 
 
A. Not guilty.
 
 

Q. To the third specification, guilty or not guilty?
 
 
A. Not guilty.
 
 

The accused was duly warned as to the effect of his plea to the first specification
 
 
and	 persisted therein. 

The prosecution began. 

A witness for the prosecution entered and was duly sworn. 

Examined by the recorder. 

1. Q. State your name, rate, and present station. 
A. Dale R. Dawson, seaman second class, U. S. Naval Reserve, U. S. Naval Section 

Base, San Diego, California. 

2. Q. If you recognize the accused, state as whom. 
A. Brown, seaman first class. 

3. Q. I show you a uniform overcoat, Dawson, do you recognize it? 
A. Yes, sir. 

4. Q. Tell the court under what circumstances this coat first came to your notice. 
A. On last Sunday, May 20th, I was eating early chow in the mess hall. This man 

came in wearing a submarine coat and a non-regulation sweater. I told him to remove 
the submarine coat and sweater and he informed me that he had no blue shirt under
neath. I told him that he couldn't eat chow in that uniform. He ran back to the barracks 
and returned very shortly wearing this coat. I saw then that it wasn't his coat. I finished 
my chow and went over to where he was sitting and told him that I would have to take 
him over to the master-at-arms office to see the chief. On the way over to the master-at
arms office he asked me to drop the charges and forget it as he was already in trouble_ 
He then informed me that he didn't have his own coat on. We went to the master-at
arms office and the chief came in and I informed him of the charges. The chief asked to 
see the coat. Brown took it off and then he saw Fischer's name in it. 

The uniform overcoat was submitted to the accused apd to the court and by the 
recorder offered in evidence. There being no objection it was so received and marked 
"Exhibit 1." 

NOTE: The uniform overcoat was returned to the owner upon completion of the 
trial. A description of the overcoat is appended marked "Exhibit 1." 

5. Q. On what facts did you base your conclusion that the accused was not wear
ing his own coat? 

The accused objected to this question on the ground that it called for an opinion 
of the witness. 

Figure 17-7e. Summary court record, Case C, continued. 
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The recorder replied. 

The court announced that the objection was overruled and directed the witness to 
answer the question. 

A. One fact was that the coat did not fit him very well, and then once I stood 
behind him at Captain's inspection and I heard Mr. Carter call him on a cigarette hole 
in .he collar of his coat, and this coat didn't have a hole in it. 

Cross-examined by the accused: 

6. Q. Dawson, you stated that when you told Brown he could not eat out of uni
form, that he left, ran to the barracks and back. How do you know he went to the 
barracks? 

A. I co~ldn't say that he went to the barracks, but he came right back. 

7. Q. How long was he gone? 
A. It couldn't have been five minutes. He was waiting in the middle of the line and 

came back just as the line was finishing. 

8. Q. You say you can identify this coat as the one he had on that day when 
he came back? 

A. That is the coat that he took off in the master-at-arms office when the chief told 
him to remove the coat. 

9. Q. Did Brown, upon his return to the mess hall, say anything to you about 
this coat? 

A. No, sir. He returned to the mess hall and went to the steam table and proceeded 
right down to the south end of the mess hall. On the way to the master-at-arms office, 
about abreast of the clothes line, he told me that he did not have his own coat on. 

10. Q. But you do admit that Brown told you voluntarily and without questioning 
by you that he did not have his own coat on. Is that right? 

A. Yes, sir. 

11. Q. Do you know who owns this coat? 
A. I know the man. 

12. Q. Had he reported his coat missing? 
A. No, sir.
 
 

Re-examined by the recorder:
 
 

13. Q. Did Brown of his own volition state that he had someone else's coat on? 
A. Yes, sir. 

14. Q. By that you mean that he did not make the statement in, response to a 
question from you? 

The accused objected to this question on the grounds that it was leading. 

The recorder replied.
 
 

The court announced that the objection was sustained.
 
 

15. Q. Wasn't there something which impelled Brown to make this statement to 
you? 

A. Yes, sir, I believe there was. I think that he believed that by telling me this, 
that I would not take him over to the master-at-arms' office. 

The accused moved to strike out this answer on the grounds that it expressed an 
opinion of the witness. 

The court was cleared. The court was opened. All parties to the trial entered, and 
the court directed that the words be stricken out. 

Figure 13-7f. Summa,y court record, Case C, continued. 
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Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. 

A witness for the prosecution entered and was duly swom. 

Examined by the recorder: 

1. Q. State your name, rate, and present station. 
A. Paul Cook, chief boatswain's mate, U. S. Naval Reserve, U. S. Naval Section 

Base, San Diego, California. 

2. Q. If you recognize the accused, state as whom. 
A. Brown, seaman first class. 

3. Q. I show you a coat, do you recognize it? 
A. Yes, sir. 

4. Q. Inform the court where you first saw this coat. 
A. The first time I saw the coat was in the bowling alley. A man wore it in there 

and took it off to bowl and I looked at it then. 

5. Q. When did you next have occasion to particularly take notice of this coat? 
A. The next time was when the accused had it on. 

6. Q. Tell the court the circumstances. 
A. On Sunday, the twentieth of May, as I came in the master-at-arms' office, 

Brown was in there. I asked him to remove the coat. Brown took the coat off. I saw it 
was Fischer's coat. I asked him how he happened to have it on. He said he had taken 
it out of the barracks to wear to the mess hall. I told him to put it back on and at one 
o'clock I had him put on report. 

7. Q. Why did you ask the accused to remove his coat? 
A. So I could see the name in it; to see whose coat he had on. 

8. Q. Why did you wish to establish the identity of the coat? 
A. To see whose coat he really had on. The master-at-arms had said he had on 

another man's coat. 

Cross-examined by the accused: 

9. Q. Who was this master·at-arms? 
A. Dawson. 

10. Q. Did he tell you officially that he had discovered the coat or that Brown had 
informed him that he had another man's coat on? 

A. He reported to me that Brown had on another man's coat. 

11. Q. Did he say that he had asked Brown first or had Brown voluntarily reported 
the fact to him? 

A. Voluntarily reported the fact to him. 

Examined by the court: 

12. Q. In case of uniform irregularities is it regular procedure to check all the 
other articles of clothing? 

A. Yes, sir. 

13. Q. Did you know who the man was who had the coat on in the bowling alley? 
A.	 Yes, sir, Fischer.
 
 

Figure 13-7g. Summary court record, Case C, continued.
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Recross-examined by the accused: 

14. Q. You have infonned the court that you checked on the other articles of 
clothing; you mean of the accused's clothing? 

A. Yes, sir, the rest of his clothes that day. 

15. Q. Did you find any other articles of clothing in his possession? 
A. Yes, sir. 

16. Q. That were not his? 
A. Yes, sir. His name was not on them. 

17. Q. Whose name was on them? 
A. Dunn's. 

18. Q. Was the fact satisfactorily explained to your knowledge? 
A. Yes, sir. 

Neither the recorder, the accused, nor the eourt desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew.
 
 

A witness for the prosecution entered and was duly sworn.
 
 

Examined by the recorder: 

1. Q. State your name, rate, and present station. 
A. Jacob B. Fischer, metalsmith third class, U. S. Naval Reserve, U. S. Naval 

Section Base, San Diego, California. 

2. Q. If you recognize the accused, stat~ as whom. 
A. I only know him as Brown. 

3. Q. I show you a coat, do you recognize it? 
A. Yes, sir. 

4. Q. To whom does this coat belong? 
A. It belongs to me. 

5. Q. Did you, on 20 May, authorize anyone to wear this coat? 
A. No, sir. 

6. Q_ Where do you keep your coat when you are not wearing it? 
A. In the coat locker in the barracks where I sleep. 

7. Q. What proceedings do you have to go through to draw your coat from the 
coat locker? 

A. There are no proceedings for drawing it out. The locke( is open and we just 
take them out. 

The accused did not desire to cross-examine this witness. 

Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witn~ss said that he had nothing further to state. 

The witness was duly warned and withdrew.
 
 

A witness for the prosecution entered and was duly sworn.
 
 

Examined by the recorder: 

1. Q. State your name, rate and present station. 
A. Gilbert Hobbs, seaman first class, U. S. Naval Reserve, U. S. Naval Section Base, 

San Diego, California. 
Fi'}ure 13-7h. Summary court record, Ca$e C, continued. 
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2. Q. If you recognize the accused, state as whom. 
A. We all called him Brownie. I think his name must be Brown. I am in the same 

squad room with him. 

3. Q. Where were you about chow time, evening chow, last Sunday, May 20th? 
A. I was in the barracks. I didn't go to chow because I wasn't feeling so well. 

spent the evening on my bunk. 

4. Q. Did you see Brown that night? 
A. Yes, sir. 

5. Q. Tell the court what transpired. 
A. Well, I heard Brownie near the coat locker. He was complaining because some

body had taken his coat. He said that was the second time that someone had taken his 
coat. He was just kind of talking to himself. Then he stuck his head out and yelled 
for Fischer. Somebody said that Fischer had gone ashore. Then Brown said something 
about ''I'll bet he took my coat." Then he grabbed a coat and ran out. 

Cross-examined by the accused: 

6. Q. Didn't Brown say something about, "Well, I've got to have a coat," or 
something like, "I'll borrow this one?" 

The recorder objected to the question on the ground that it was leading. 

The accused replied. 

The court announced that the objection was not sustained and directed the witness 
to answer the question. 

A. No, sir, he didn't say anything like that, he said ...
 
 

The accused informed the witness that he had answered the question.
 
 

Examined by the court: 

7. Q. What did the accused say?
 
 

The accused objected to this question on the grounds that the court was hereby
 
 
originating evidence. 

The recorder joined the accused in this objection. 

The court was closed. The court was opened and all parties to the trial entered. 

The court announced that the objection was not sustained and directed the witness to 
answer the question. 

A. He said as he went out that "He was going to get even with Fischer; that he 
would fix him." 

Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. 

The prosecution rested. 

The defense began.
 
 

A witness for the defense entered and was duly sworn..
 
 

Examined by the recorder: 

1. Q. State your name, rate, and present station. 
A. James W. Woodrow, seaman first class, U. S. Naval Reserve, U. S. Naval Section 

Base,	 San Diego, California.
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2. Q. If you recognize the accused, state as whom. 
A. Brown, seaman first class. 

Examined by the accused: 

3. Q. Where were you between eleven and twelve o'clock the morning of May 20? 

A. In the mess hall. 

4. Q. Did you see Brown at that time? 
A. Yes, sir. 

5. Q. Did you see him and overhear him speak to anyone at that time? 
A. Yes, sir. 

6. Q. Whom did he speak to? 
A. Dawson, the master-at-arms. 

7. Q. Why did you particularly take note of this conversation? 
A. He wa.s sitting beside me eating chow. 

8. Q. What did he say to the master-at-arms? 
A. Before Brown went to the master-at-arms' office he told Dawson that he had on 

another man's coat. 

9. Q. Did the master·at-arms question Brown about this coat prior to that? 
A. No, sir.
 
 

The recorder did not desire to cross-examine this witness.
 
 

Examined by the court: 

10. Q. Where was Brown when he told Dawson that he had on another man's coat? 
A. At the mess table. 

11. Q. Was he seated? 
A. Yes, sir. 

12. Q. Had Dawson said anything to Brown at the mess table before Brown told 
him about the coat? 

A. He came up and told him he was taking him to the master-at-arms' office when 
he finished eating. 

Neither the accused, the recorder, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. 

The accused was, at his own request, duly sworn as a witness in his own behalf. 

Examined by the recorder: 

1. Q. Are you the accused in this case? 
A. Yes, sir. 

Examined by the accused: 

2. Q. Brown, you know the specifications against you? 
A. Yes, sir. 

3. Q. Tell the court what you know about the offenses with which you are charged. 
A. About 11:15 on last Monday I went to the mess hall to eat dinner. I was out 

of uniform. The master-at-arms asked me to remove the non-regulation clothing, which 
I did. I immediately went up to the barracks and took the end coat in the coat locker 
and went back to the mess hall to eat. I drew my chow and went to the south end of 
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the mess hall. Dawson came over to the same table where I was eating and waited 
until I finished eating. I told him I had on another man's coat at this time. When I 
finished eating he took me to the master-at-arms' office. 

4. Q. When the master-at-arms came over to the table, did he say anything to you? 
A. No, he didn't say anything to me until I was through eating and then he took 

me over to the master-at-arms' office. 

5. Q. How many coats have you? 
A. I have two coats, sir. 

6. Q. Do you have a coat with a cigarette burn in it? 
A. I have. 

7. Q. Is the other one a new or old coat? 
A. The other coat is cut down. I can't wear it for inspection. 

S. Q. Does it look anything like the coat there? (Indicating Exhibit 1.) 
A. Yes, it does. 

9. Q. Brown, you heard what Hobbs had to say, didn't you? 
A. Yes, sir, but it is not true. 

10. Q. Does Hobbs have any reason to dislike you? 
A. Yes, sir. Sometime back here, I had a fight with him. He accused me of stealing 

his girl and he said he was going to get even with me. 

11. Q. Did anyone hear Hobbs make this accusation anc threat against you? 
A. No, sir. 

12. Q. Have you had any trouble with Hobbs?
 
 

The recorder objected to this question on the grounds that it was leading.
 
 

The accused replied.
 
 

The court announced that the objection was not sustained, and directed that the
 
 
question be answered. 

A. Yes, sir; I thought I caught him cheating in a card game once. The other 
fellows in the game did not think he was so I just got out and that was all there was 
to it. There were five other men in the game but they are all transferred now. 

Cross-examined by the recorder: 

13. Q. You know it is against regulations to have another man's clothing in your 
possession do you not? 

A. Yes, sir. 

14. Q. But you wore the coat just the same. 
A. I put the coat on thinking it was my own. 

15. Q. If you thought the coat was your own, why did you tell the master-at-arms 
that you had another man's coat? 

A. I noticed in the mess hall for the first time that I had on another man's coat. 

16. Q. Did you consider reporting to the master-at-arms that you had on another 
man's coat as an excuse for violating a lawful regulatilln of the Secretary of the Navy? 

A. No, sir. 

Re-examined by the accused: 

17. Q. When you discovered that you had on another man's coat, why didn't you 
take it back immediately? 

A.	 	 If I had left the mess hall at that time, I would have been late for early chow. 

Figure 13-7k. Summary court record, Case C, continued. 
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18. Q. Did you think that by informing the master·at-arms that you had this coat 
on that you were turning the matter over to the proper authority? 

A. Yes, sir. 

Examined by the court: 

19. Q. When you entered the mess hall the first time when you admitted wearing 
non·regulation clothing, did you have a coat on over this sweater? 

A. I had a submarine coat on. 

20. Q. You stated in your testimony that you took the end coat. Why the end coat? 
A. I work in that compartment and stow my coat in this locker during working 

hours. I always put my coat on the end of the rack. 

21. Q. Are they always on that end? 
A. Yes, sir, I keep them on that end. 

22. Q. Could anyone use any hook in that locker? 
A. Yes, sir. 

23. Q. At what point in all this did you discover that you did not have your own 
coat on? 

A. When I was eating at the table.
 
 

24. Q. Did you eat with the coat on?
 
 
A. Yes, sir.
 
 

25. Q. What caused you to discover that you had someone else's coat on?
 
 
A. I put my hand in the pocket and found a letter with another man's name on it.
 
 

26. Q. But you still went on eating with the coat on?
 
 
A. Yes, sir.
 
 

Neither the accused, the recorder, nor the court desired further to examine this
 
 
witness. 

The witness said that he had nothing further to state. 

The witness resumed his status as accused. 

The defense. rested. 

The rebuttal began. 

Gilbert Hobbs, seaman first class, U. S. Navy, a witness for the prosecution was 
Jecalled and warned that the oath previously taken by him was still binding. 

Examined by the recorder: 

1. Q. Hobbs, have you ever had any trouble with Brown? 
A. No, sir; nothing that amounted to anything. 

2. Q. Did Brown ever steal your girl? 
A. No, sir. He was going around with a girl I used to go around with but he didn't 


steal her. 


3. Q. Didn't you ever threaten to get even with him for taking your girl? 
A. No, sir. I was through with her, he might as well have had her as the next 


person. 


Cross-examined by the accused: 

4. Q. Hobbs, were you ever caught cheating at cards by Brown? 
A.	 	No, sir.
 
 

Figure 13-71. Summary court record, Case C, continued.
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5. Q. Did you ever play cards with Brown? 
A. Yes, sir. 

6. Q. Did Brown ever accuse you of cheating? 
A. Yes, sir, he did. But I wasn't and the other men in the game did not believe him. 

Re-examined by the recorder: 

7. Q. What is the general reputation of the accused? 
A. He is a poor sport. Every time he gets in trouble he tries to get out by putting 

the blame on someone else. 

The accused moved to strike this answer from the record on the grounds that it 
was the personal opinion of the witness and not general reputation. 

The court directed that the answer be stricken out. 

8. Q. Have you ever heard other people in your division express their opinion as 
to the character of the accused? 

A. Yes, sir, many times. As a matter of fact, the master-at-arms just said the other 
day that he bet when Brown came up for trial that he would probably try to say that 
Fischer stole his own coat and put it on Brown just because he wanted to get Brown in 
trouble. 

The accused moved to strike that portion of the testimony given above as to what 
the master-at-arms said because it was hearsay. 

The recorder replied. 

The court announced that the motion was sustained and directed that the words 
be stricken out. 

Neither the recorder, the accused, nor the court desired further to examine this 
witness. 

The witness said that he had nothing further to state. 

The witness was duly warned and withdrew. 

The rebuttal ended. 

The accused read a written statement in his defense, appended marked "c." 
The recorder made the following opening argument: 

The accused is herein charged with three specifications: Out of uniform, possession 
of another man's clothing, and theft. The prosecution submits that all of these are 
proved beyond a reasonable doubt. It is the duty of the court to evaluate the weight to 
be accorded the testimony of the witnesses. It may accept as true any or all of a 
witness' testimony, or on the other hand, reject as an outright falsehood any or all of 
a witness' testimony. If after such weighing of the evidence there remains in the court's 
mind a reasonable doubt, the court in accordance with the principles of Anglo-American 
jurisprudence must not convict. By a reasonable doubt I do not mean a mere possibility. 
The proof need not eliminate all possibility of innocence. If such were the case, there 
would be few convictions in the absence of a plea of guilty. To justify an acquittal 
there must be a reasonable possibility of the accused's innocence in the mind of the 
court. As to the existence of that possibility I shall say nothing. I have no intention of 
infringing on the province of the court. 

A word about theft. Without the specific intent necessary to constitute theft, there 
can be no conviction. In this case, if the accused took the coat, with the intention of 
permanently depriving the owner thereof, that is, if at the time he left the barracks 
he intended to so deprive Fischer of the coat, the theft is complete. The fact that when 
he was accosted by the master-at-arms he had a change of heart IIl1d even voluntarily 

Figure 13-7m. Summary court record, Case C, continued. 
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informed the master-at-arms that he had the coat of another does not alter the fact 
that he had stolen the coat. 

On the other hand, if the court chooses to disbelieve Hobbs, and believes that the 
accused did pick up the coat thinking it was his coat and then later finding that it was 
not, continued to wear it, there was no theft, because the taking was not with the 
requisite intent to permanently deprive the owner of his possession. 

Notwithstanding, the court is faced with an entirely different offense in the second 
specification, an offense malum prohibitum. As such, there is no requirement of proof 
of specific intent. The general intent which is raised by the fact that the accused did 
the act with which he is charged suffices. Accordingly, proof of the fact that the accused 
had possession of the clothing of another is a violation of Article 122(3), Navy 
Regulations. 

The accused made the following argument: 
The accused has shown the witness, Hobbs, to have reason to want to fabricate 

testimony which will damage the accused. Hobbs admits the basis of such prejudice. 
The recorder himself apparently questions Hobbs' veracity, otherwise why did he put 
him on the stand last and then question the credibility of his testimony in argument? 
Gentlemen, there can be no doubt that everything Hobbs says is false. 

The accused has testified openly. He has tried to tell the truth to the very best of 
his ability. He has in fact told the truth in every detail. Can such a man be the sort of 
person that Hobbs pictures him to be? 

In accordance with the principles of Anglo-American jurisprudence invoked by the 
recorder, the accused is entitled to a presumption of innocence. It is incumbent on the 
prosecution to prove each and every allegation of the specifications. If the prosecution 
has failed to do so, it is true that it may be pieced out from the evidence of the accused. 
But where it is necessary to take any of that evidence it must be taken in its entirety. 
The court may not select certain morsels it needs to convict and then discard the 
exculpatory portion as untrue. 

The recorder says that you need find intent only in the theft specification, that if 
such intent is not present, you can then convict the accused without such intent on 
the second specification. But gentlemen, do we punish offenses in this country by mere 
mistakes? To err is human, to forgive divine. I am not asking this court to assume 
divinity-but this is all a ghastly mistake. How many of you have picked up another 
person's coat or hat? You know uniforms look alike. It isn't very hard to mix them up. 
And besides, the accused was hungry. He had been working all day and he needed 
food. He wasn't thinking about anything but food. It is easy to take the wrong coat 
under such circumstances. 

There is very little that I can say in closing except that I am firmly convinced that 
justice demands, that your consciences dictate, and that you must and will acquit the 
accused on the specifications to which he has pleaded not guilty. 

The recorder made the following closing argument. 
The recorder fails to perceive the relevance of the accused's remarks about the 

acceptance of the accused's testimony for the purposes of piecing out a prima facie case 
but wishes to elaborate on his remarks a bit. The accused's statements in this connec
tion are in the main accurate. However, where evidence may be taken from the testimony 
of another witness it thereby does not become incumbent on the court to accept as true 
the exculpatory portion of the testimony of the accused. However, it is apparent that 
in this case this question will not arise. Manifestly the turning point of the case insofar 
as the third specification is concerned is whether the testimony of Hobbs is to be 

Figure 13-7n. Summary court record, Case C, continued. 
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believed. The recorder has offered Hobbs as a witness. In so doing he vouches for the 
witness' veracity. If the recorder did not believe Hobbs he would not have put him on 
the stand. The reason he mentioned his testimony in particular is because it was believed 
to be vitally important, that the outcome of this case is dependent on whether he is or 
is not to be believed. 

These questions tre within the province of the court. It is improper for either 
recorder or counsel to voice his beliefs in the matter. The recorder feels it necessary 
to voice his in rebuttal of the accused's averment that the recorder does not believe 
his own witness. 

The trial was finished. 

The court was cleared. 

The court was opened. All parties to the trial entered and the court then at 11 :50 
a.m., adjourned until 9:10 a.m., tomorrow, Thursday, May 31, 1945. 

Figure 13-70. Summ~ry court record, Case C, continued. 
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~econd Day 

U. S. Naval Section Base. 
San	 Diego. California, 

Thursday. May '31. 1945. 

The court met at 9:10 a.m. 

Present: 

Lieutenant John P. Jackson. U. S. Navy; 
Lieutenant Howard J. Allen. Supply Corps. U. S. Naval Reserve; 
Ensign Robert K Owen. U. S. Naval Reserve. members; and 
Ensign Willard N. Watts, U. S. Naval Reserve, recorder. 
Wendel F. Cowan, yeoman first class, U. S. Naval Reserve. reporter; 
The accused and his counsel. 

The record of proceedings of the first day of the trial was read and approved. 

The court was cleared. 

The recorder was recalled and directed to record the following findings: 

The first specification proved by plea. 
The second specification proved. 
The third specification not proved. and the court does. therefore. acquit the said 

John P. Brown, seaman first class, U. S. Naval Reserve, of the offense specified. 

The court was opened and aU parties to the trial entered. The court informed the 
accused that it had found the third specification not proved. 

The recorder stated that he had record of previous conviction. that the rate of pay 
of the accused in his present rating is $66 a month and in his next inferior rating $54 
a month, and that he enlisted on September 4, 1942, to serve four years. and gave as his 
date of birth October 25, 1911. 

The court announced that it was ready to receive the record of previous conviction. 

Such record having been submitted to the accused and to the court and there being 
no objection the recorder read from the current service record of the accused an extract 
showing previous conviction, copy appended marked "D." 

The court was cleared. 

19 

Figure 13-7p. Summary court record, Case C, continued. 
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The recorder was recalled and directed to record the sentence of the court as 
follows: 

Jhe court Lhere/ore tJentencetJ him, John P Brown, tJeaman firtJt 

claM, U.s. nal/al JetJerl/e, to te confined /or a period 01 twenhr!?ur 

(24) daljtJ, and to IotJe thirtlj-three dollartJ ($33) per month 01 h£tJ palj 

/or a period 01 three (3) monthtJ, totallotJtJ 01 paiJ amountinlJ to 

ninetiJ-nine dollartJ ($99). 

John P JachtJon 
John P. Jackson, 

Lieutenant, U. S. Navy, Senior Member. 

floward J. -Allen 
Howard J. Allen, 

Lieutenant, Supply Corps, U. S. Naval Reserve, Member. 

Rotert -.J( Rowan 
Robert K. Rowan, 

Ensign, U. S. Naval Reserve, Member. 

Willard 11. WatttJ 
Willard N. Watts, 

Ensign, U. S. Naval Reserve, Recorder. 

The court then adjourned to await orders from the convening authority. 

John P Jacluon 
John P. Jackson, 

Lieutenant, U. S. Navy, Senior Member. 

Willard 11. WatttJ 
Willard N. Watts, 

Ensign, U. S. Naval Reserve, Recorder. 

20 

Figure 13-7q. Summary court record, Case C, continued. 
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I didn't steal the coat. It was all a mistake. I merely picked up the wrong coat. 
If I had gone back to exchange it I would have missed chow. I never had any intention 
of taking another person's coat. The entire incident occurred because I was in such a 
hurry. For the above reasons, I respectfully request the clemency of the court and the 

reviewing authority. 

John P Brown 
John P. Brown 

Figure 13-7r. Summary co~rt record, Case C, continued. 
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Extract of previous conviction from the current enlistment record of John P. Brown, 
seaman first class, U. S. Naval Reserve. 

U.	 	S. Naval Section Base, 
San Diego, California. 

10 December 1942, Leaving his post before being regularly relieved, at abou~ 2 :45 
a.m., 12/9/42. DC 20 days confinement. App. 12 December 1942, by C.A. 

(S)	 	 OSCAR B. BATES 
Oscar B. Bates, 

Captain,	 U. S. Navy, 
Commanding. 

A true copy. Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

D 

Figure 13-7~. Summery court record, COlO C, continllod. 
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Uniform Overcoat 

A regulation issue double-breasted, blue cloth overcoat.
 
 

"J. B. Fischer" stitched in yellow silk on lining on left front side.
 
 

"1. B. Fischer" stenciled with white paint on lining in the regulation manner.
 
 

Attest: 

Willard N. Watts, 
Ensign, U. S. Naval Reserve, 

Recorder. 

Exhibit 1 

FIgure 13-7t. Summery court record, Case C, continued. 
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U. S. Naval Section Base, 
San	 Diego, California, 

June 2, 1945. 

The proceedings, findings, and sentence in the foregoing case of John P. Brown, 
seaman first class, U. S. Naval Reserve, are approved, but the limits of confinement are 
extended to the limits of the station. 

Oscar B. Bates,
 
 
Captain, U. S. Navy,
 
 

Commanding, U. S. Naval Section Base
 
 
San Diego, California.
 
 

Figure 13-7u. Summary court record, Case C, continued. 
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U. S. Naval Operating Base, 
San	 Diego, California, 

June 4, 1945. 

The proceedings, findings, and sentence, as mitigated, in the foregoing case' of John 
P. Brow;), seaman first class, U. S. Naval Reserve, are approved. 

jame:J J. Buchannan 

James J. Buchannon,
 
 
Rear Admiral, U. S. Navy,
 
 

Commanding, U. S. Naval Operating Base,
 
 
Immediate Superior in Command.
 
 

Figure 13-7v. Summary court record, Case C, continued. 
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U. S. Naval Section Base, 
San Diego, California, 

June 5, 1945. 

Publisbed. 

6nM[ J. lrIabrif 
Ernest J. Mabry, 

Lieutenant Commander, U. S. Navy, 
Executive Officer. 

Loss of pay adjudged has been entered on the pay accounts of this man and will 
be checked in accordance with the terms of the sentence as approved. 

Jhomaj 11 J<ing 
Thomas B. King,
 
 

Lieutenant (junior grade), S. c., U. S. Naval Reserve,
 
 
uisbursing Officer.
 
 

Figure 13-7w. Summary court record, Case C, concluded. 
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14. THE GENERAL COURT.MARTIAL 

14-1. Introduction. In the two preceding chapters all aspects of the deck 
court and the summary court·martial were presented in a way that would 
render assistance to per~ons charged with carrying out the responsibilities 
connected therewith. This presentation was accomplished with recourse to 
chapters of Naval Courts and Boards, 1937, only by way of cross-reference. 
The purpose of Chapter 14, on the other hand, is not to offer a complete 
presentation of the general court-martial, but merely to discuss certain dis
tinctive characteristics, and the manner of recommending a person for trial. 
This difference in presentation is occasioned by the fact that Chapters 4 and 
6, Naval Courts and Boards, 1937, offer adequate instruction and guidance 
for officers charged with the conduct and review of general court-martial 
trials. In the main, such officers are legal specialists or persons particularly 
qualified for the duty by virtue of their naval background and experience. 

14-2. Nature and function. The general court-martial is the highest tri
bunal in naval law. It may be convened for the trial of officers and enlisted 
men. Officers may be brought to trial only before a general court-martial. 
Article 35, AGN, provides that a general court·martial may inflict any 
punishment which a summary court-martial is authorized to inflict. In addi
tion, the general court-martial may adjudge sentences of death, dismissal, 
dishonorable discharge, and confinement at hard labor in prison. Whenever, 
by any of the Articles for the Government of the Navy, a punishment upon 
conviction is left to the discretion of the court-martial, the maximum punish
ment that it may inflict therefore, in time of peace, may not be in excess of a 
limit prescribed by the President. 

With certain exceptions hereinafter noted the proceedings of a general 
court-martial follow closely those of a summary court-martial. Inasmuch as 
they are considered in detail in Chapter 6, Naval Courts and Boards, 1937, 
and in view of the instructions contained in Chapter 12 pertaining to sum
mary court·martial proceedings, a step by step presentation will not be made. 
It is emphasized however, that the proceedings are extremely formal and 
that the trial is conducted with the maximum of dignity and decorum. 

14-3. Convening authority. General courts-martial may be convened: (1) 
by the President, the Secretary of the Navy, the commander in chief of a 
fleet or squadron, and the commanding officer of a naval station beyond the 
continental limits of the United States; (2) when empowered by the Secre
tary of the Navy, by the commanding officer of a squadron, division, flotilla, 
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or larger naval force afloat, and of a brigade or larger force of the naval 
service on shore beyond the cQntinental limits of the United States; (3) in 
time of war, if then so empowered by the Secretary of the Navy, by the com· 
mandant of any navy yard or naval station, and by the commanding officer 
of a brigade or larger force of the Navy or Marine Corps on shore not 
attached to a navy yard or naval station. 

t4-4. Constitution. A general court-martial consists of not more than thir
teen nor less than five commissioned officers as members, and a judge advo
cate, all being appointed in the precept convening the court. The judge 
advocate acts in a capacity similar to that of a prosecutor. When more than 
the required minimum of five members are appointed, the precept contains 
a provision to the effect that any five of the members are empowered to act. 
The number of members may be reduced by various causes, such as challenge, 
absence, etc., during a trial, but so long as five members remain, the court is 
a legal court and can proceed. If reduced below the number of five, the court 
must still meet and adjourn from day to day until the absent members return 
or until such time as sufficient members are detailed, or until the court is 
authorized to convene for a longer period, or is dissolved by the convening 
authority who should be notified of the condition of affairs. 

14-5. Composition. Except in cases where officers of the rank of lieutenant 
in the Navy and captain in the Marine Corps, or above, are not available, 
the circumstances of which shall be reported to the Department by the con
vening authority, no officer may be ordered as a member of a general court
martial who is below the rank of lieutenant in the Navy or captain in the 
Marine Corps. In case an officer is to be tried, Article 39, AGN, requires that, 
except where it cannot be avoided without injury to the service, at least one 
half of the members be senior to the accused. As a matter of policy in such 
a case all should be senior. The convening authority is justified in departing 
from this rule only under the most unusual circumstances. It is the policy 
of the Navy Department to require the president to be a line officer. In detail
ing officers for the trial of a staff or marine officer, it is proper, if the exigen
cies of the service permit, that at least one third of the court be composed of 
officers of the same corps as and senior to the person to be tried. 

14-6. President. The senior officer in rank of a naval general court-martial 
is denominated the president thereof. His duties are similar to those of the 
senior member of a summary court-martial. In adition to his duties and 
privileges as a member, he speaks and acts for the court, and in every case 
announces the ruling of the court. He is responsible for the dignified and 
orderly conduct of the proceedings of the court and is empowered to keep 
order. He is also responsible that all persons called before the court are 
treated in a becoming manner, and in all cases of impropriety, whether in 
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language or behavior, shall, if necessary, report the offender to the conven
ing authority. 

14-7. Judge advocate. The judge advocate of a general court-martial has 
duties to perform which correspond in general with those of a recorder in a 
summary court-martial. During the trial, he conducts the case for the Govern
ment. He executes all orders for the court; reads the convening order; 
administers the oath to the members, reporter, and interpreter; arraigns the 
accused; examines witnesses; and is responsible for the keeping of a com
plete and accurate record of the proceedings. One of the variations in pro
cedure between the summary court-martial and the general court-martial is 
that the judge advocate is sworn first and then the members are sworn, 
whereas in a summary court-martial the members are sworn first and then the 
recorder is sworn. 

While the court is in open session, it is the duty of the judge advocate 
to advise the court in all matters of form and of law. On every occasion when 
the court demands his opinion, he is bound to give it freely and fully; and, 
even when it is not requested, to caution the court against any deviation 
from essential form in its proceedings, or against any act or ruling in viola
tion of law or material justice. In the event the accused has no counsel, the 
judge advocate must also protect the interests of the accused, having in mind, 
however, at all times his duties as prosecutor. 

14-8. Use of the charge and specification. One of the distinctive charac
teristics of a general court-martial is that the formal written accusation con
sists of two parts, the charge which is a statement of the offense in general 
terms, and the specification which is a full and sufficient statement of the 
facts constituting the offenses charged. In summary court-martial and deck
court procedure, the formal written accusation consists only of the specifica
tion; there is no charge stated. The specification must, in the latter cases 
howe~er, set forth facts sufficient to constitute the particular offense charged_ 
In other words, a charge is present by impHcation rather than by expression. 

14-9. Determination of the findings. One of the practical effects of the use 
of charges and specifications in the general court-martial is that after the 
members have voted upon the specifications of any charge, they must in the 
same manner vote as to whether the accused is guilty or not guilty of such 
charge, or guilty in a less degree than charged, and, if so, in what degree. 
If the evidence proves the commission of an offense less in degree than that 
specified, yet included in it, the court may except words of the specification, 
substitute others, pronounce what words are not proved and what words are 
proved, and then find the accused guilty in a less degree than charged, or 
guilty of the lesser included offense. Of this form of finding, the most familiar 
example is the finding of guilty of absence from station and duty without 
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leave (or after leave has expired) upon a charge of desertion. Where one of 
the articles of the Articles for the Government of the Navy does not include 
attempt in its express terms, if the specification is found proved so as to 
show an attempt to commit the offense charged, and not the completed 
offense, the accused should be found guilty of the charge in a less degree 
than charged, or guilty of one of the general charges. In a general court
martial case where there are two or more specifications under a charge and 
some specifications are found proved, and others proved in part, and as thus 
proved these latter support a charge of a lesser included offense, the find
ings on the charge should be recorded, for example: ... of the first charge 
guilty by the findings on the first and third specifications, and of the first 
charge guilty in a less degree than charg,ed, guilty of ... by the £'7,dings 
on the second and fourth specifications. In case the finding is not guilty upon 
any charge, the explicit statement should immediately follow that the court 
acquits the accused of such charge. 

In determining the findings, the decision of a majority becomes the 
finding of the court. When there is a tie vote upon any of the findings, the 
accused is given the benefit thereof, and the result is recorded in that way 
which is the more favorable to the accused. 

14-10. Determination of the sentence. No person shall be sentenced b\O 
general court-martial to suffer death except in the cases where such punish
ment is expressly provided in the Articles for the Government of the Navy 
and then only by the concurrence of two thirds of the members present. All 
other sentences may be determined by a majority of votes. 

14-11. Reviewing authority. No sentence of a general court-martial extend
ing to the loss of life or to the dismissal of a commissioned or warrant officer 
may be carried into execution until confirmed by the President. All other 
sentences of a general court-martial may be carried into execution upon the 
confirmation of the officer ordering the court. Every officer who is authorized 
to convene a general court-martial has the power to remit or mitigate but not 
to commute any sentence which he is authorized to approve and confirm. 

Article 54(b), AGN, confers upon the Secretary of the Navy the power 
to set aside the proceedings or remit or mitigate in whole or in part the 
sentence imposed by any naval court-martial convened by his orders or by 
that of any officer of the Navy or Marine Corps. This broad power includes 
the power to commute a death sentence to life imprisonment; and dismissal 
to loss of payor numbers or to suspension from duty on one-half pay. 

14-12. Contempts of court. Article 42, AGN, provides that any person 
who refuses to give his evidence or to give it in the manner provided for by 
the Articles for the Government of the Navy, or prevaricates or behaves with 
contempt to the court, may be imprisoned by the court for any time not 

RESTRICTED 



 

 

 

 

439 THE GENERAL COURT.MARTIAL 

exceeding two months. This authority to punish contempts is construed as 
extending only to general courts-martial. 

14-13. Process for compelling attendance of witnesses. A general court
martial has the power to issue process to compel witnesses to appear and 
testify identical with that which United States courts of criminal jurisdiction 
within the state, territory or district where such naval court shall be ordered 
to sit may lawfully issue. The authority to compel the attendance of civilian 
witnesses within the jurisdiction specified is not construed as extending to a 
summary court-martial or deck court. 

14-14. Offenses triable by general court-martial. Article 26, AGN, ,nakes 
triable by summary court-martial offenses committed by enlisted men which 
an officer empowered to order a summary court·martial may deem deserving 
of greater punishment than those prescribed in Article 24, AGN, but which 
are not sufficient to require trial by general court-martial. Thus, when the 
nature of an 0ffense charged is of such character that the punishment which 
a summary :ourt-.nartial is authorized to inflict is not adequate, the offender 
should be brought to trial before a general court-martial unless it is imprac· 
ticable to do so. However, in the interest of reducing paper work and better 
administration of naval justice, the Department has directed in AlNav 83, 
1942, that all commands utilize to a greater degree trial by summary rather 
than general courts-martial in cases of infractions by enlisted men of the 

avy, Marine Corps and Coast Guard when such action will accomplish the 
ends of discipline. 

Fraudulent enlistm~nt. The offense of fraueulent enlistment and the 
receipt of any payor allowance thereunder, is, by statute, declared an offense 
against naval discipline and made punishable by general court-martial. Juris
diction over this offense, therefore, is expressly limited to a general court
martial. 

Desertion. While the law aoes not Ii~it trials under the charge of 
desertion, it is considered highly desirable that such cases be tried only by 
general courts-martial, since desertion 'is generally looked upon as being 
much more serious than absence without leave or absence over leave. 

The current policy of the Navy Department with regard to trials of 
wartime offenses involving absences and desertion is outlined in SecNav 
Circular Letter of 29 May 1945 and is reprinted in Appendix C of this text. 
It is to be noted, however, that modifications and revisions of this policy are 
necessary from time to time. Therefore, in all cases of this nature it is 
extremely important that reference be made to the most recent pertinent 
directives. 

AOL and AWOL resulting in missing ship or mobile unit. Where a man 
has missed the sailing of his ship or mobile unit, adequate disciplinary action 
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is mandatory and, except under most unusual circumstances, trial by general 
court-martial is considered appropriate regardless of the length o± absence. 

Murder. Article 6, AGN, provides, that if any person belonging to any 
public vessel of the United States commits the crime of murder without the 
territorial jurisdiction thereof, he may be tried by court-martial and punished 
"ith death. This precludes a court-martial adjudging the death penalty for 
murder committed within the territorial jurisdiction of the United States. 
If the crime is committed on the high seas or within a foreign country, there 
is no doubt that courts·martial having assumed jurisdiction thereof may pro
ceed to a final judgment and award death as the punishment. 

14-15. Preliminary inquiry. Under the provisions of Article 197, N'J,vy ReglV 

lations, a commanding officer shall institute a careful inquiry into the circum
stances on which complaints of grave misconduct are founded. He shall call 
upon the complainant, if there is one, for a written statement of the case, 
together with a list of witnesses, mentioning where they may be found, and a 
memorandum of any documentary evidence bearing upon the case which may 
be obtainable. He shall also call upon the accused for such counterstatement 
or explanation as he may wish to make, and for a list of the persons he desires 
to have questioned in his behalf. If the accused does not desire to submit a 
statement, he shall set forth that fact in writing. It is noted in this connection 
that a commanding officer cannot legally compel any subordinate under his 
command to make a statement relative to the accusations against such sub· 
ordinate. Thus, the right of silence or refusal to incriminate oneself is 
accorded to the person whose conduct is the subject of preliminary investiga
tion as well as to the witness or accused at a trial. The accused should always 
be warned before making a statement that anything he says therein may be 
used against him. 

14-16. The letter of recommendation. When, after the careful inquiry pre
scribed, the commanding officer decides that the circumstances require trial 
by general court-martial, he shall submit to such superior officers as may be 
authorized to convene a general court-martial, the statement of the com
plainant if there is one, the statements of the witnesses, and any counter
statement or explanation by the accused, together with specimen charges and 
specifications covering the offense or offenses for which he recommends trial 
and, in the case of an enlisted man, a certified transcript of his service 
record, unless directed by the convening authority to forward the original, 
including therein date of birth and enlistment, a copy of his pay account, 
and a statement of the medical officer as to whether or not he is physically 
fit for retention in the naval service. The letter should report fully and accu
rately in detail and in the order of their occurrence the circumstances on 
which the charge or charges may be founded and when words constitute the 
substance of the offense, those words used are to be set out as fully and 
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exactly as possible in the letter. The letter should not in any way refer to 
accompanying reports for the circumstances constituting the offense, but 
should in itself be so circumstantial as to afford a full account of the nature 
and extent of the offense or offenses charged, to the allegations of which the 
offender would be held to confess should he plead guilty. 

Simplified recommendation for offenses of AOL. AWOL. breaking 
a~rest and desertion. With a view to reducing clerical work in connection 
with discipline, throughout the service, the Bureau of Naval Personnel, 
keeping in mind that the certainty of prompt punishment is more conducive 
to discipline than punishment deferred long after the offense, desires that 
the following temporary wartime procedure be adopted to cover certain spe
cific offenses when the necessity arises for recommending them for trial by 
general court-martial. This procedure is to be adopted only for the specific 
offenses of (1) absence over leave; (2) absence without leave; (3) deser· 
tion j (4) breaking arrest; or (5) a combination of one or more of these 
four offenses with absolutely no aggravation. The procedure should not be 
applied to other offenses, which offenses should continue to be handled in 
accordance with the basic instructions. The simplified procedure contem
plates the preparation of a brief letter of transmittal addressed to the con
vening authority of the general court-martial, stating charges and recom
mending the man for trial by general court-martial, forwarding: 

1.	 	 Service record, complete and correct to date containing signed 
entries on pages 9-10 showing offense or offenses j that is, absent 
over or without leave, date and hour of commencement and date of 
expiration, whether surrendered or delivered, and all facts establish· 
ing the offense. 

2.	 	Form NAVPERS 641, in duplicate, for each separate and distinct 
offense, completely filled out and signed. Duplicates and copies of 
Form NAVPERS 641 must be signed. 

3.	 Statement 	of medical officer as to whet.~er or not man is physically 
fit for retention in the service. 

•	 	 4. By separate paragraph in letter of transmittal, a statement as to what 
naval activity, having a permanent general court-martial, the man 
was or is being transferred to await trial, unless directed by con
vening authority in supplemental instructions to hold the man 
until recommendation is approved, in which case. a statement that 
the man is being so held. 

The form NAVPERS 641 (Report of Return of Straggler or Deserter) 
referred to above, means the Form NAVPERS 641 which is submitted by 
the naval activity to which a man was first delivered, or to which a man 
first surrendered, and not a Form NAVPERS 641 made out by a subsequent 
activity j that is, if a man is absent from a command and later surrenders, or 
is delivered, to a recruiting station (or other naval activity) and subsequently 
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transferred to a receiving ship or station (or other naval activity) for dis
position, the Form NAVPERS 641 required is either the signed original or 
signed duplicate which was made out and signed by the officer in charge of 
the recruiting station (or other naval activity). A copy of such Fonn 
NAVPERS 641 certified or signed by other than originator cannot be 
accepted. 

Supplementary instructions. The Secretary of the Navy in granting the 
authority to commandants of naval districts to convene general courts-martial, 
contemplated that although certain courses of procedure in connection with 
recommendations of commanding officers for trial by general court-martial 
of personnel under their commands had been promulgated, instructions 
supplementing those already issued would be set forth for guidance by the 
commandants. Therefore, the commandant of the various districts have from 
time to time issued supplementary instructions to those ali-eady issued. 

Service record entries. Cases of desertion, absence from station and 
duty without leave, absence from station and duty after leave had expired, 
and breaking arrest, are often proved entirely by introducing proper entries 
in the service record books of the men concerned during trial. In order to 
afford a speedy trial and preclude return of service records for the making 
of proper entries therein, all activities recommending men for trial by 
general court-martial on any of the above charges should make proper entries 
in the service records in order to provide for proof of the offenses. The 
entries should be substantially similar to the following forms: 

1.	 A bsence from station and duty without leave
 
 
15 June 1945.
 
 
Declared a straggler this date from the naval service, having been absent
 
 
without leave from 0730, 14 June 1945. Intentions unknown. Form NAVPERS
 
 
641 submitted.
 
 

Charles T. Kelley,
 
 
Captain, U. S. Navy, 
Commanding Officer. 

2.	 A bsence over leave 
15	 June 1945. 
Declared a straggler this date from the naval service, having been absent 
over leave from 0700, 14 June 1945. Intentions unknown. Form NAVPERS 
641 submitted. 

Charles T. Kelley, 
Captain, U. S. NaTY. 
Commanding Officer. 

3.	 Breaking arrest 
15 June 1945. 
D~clared a straggler this date from the naval service, having been absent 
without leave from 1430, 14 June 1945. Smith, while confined by lawful order 
vf his commanding officer, broke his arrest and left his station and duty without 
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leave from proper authority. Intentions unknown. Form NAVPERS 641 
eubmitted. 

Charles T. Kelley, 
Captain, U. S. Navy, 
Conunanding Officer. 

4.	 AOL or AWOL and missing 3hip 
15 June 1945. 
Declared a straggler this date from the naval service, having been (AOL 
or AWOLl from 0700, 14 June 1945, and missed ship when she sailed 
on this date. Form NAVPERS 641 submitted. 

Charles T. Kelley, 
Captain, U. S. Navy, 
Conunanding Officer. 

Availability of accused and witnesses for trial. In all cases wherein 
the proof of the allegation recommended is not dependent upon service record 
entries, the commanding officer making the recommendation should assure 
the convening authority that in addition to the accused and his records, all 
witnesses will be transferred to an activity within the jurisdiction of the 
convening authority. 

14-17. Expediting recommendations. The Secretary of the Navy has di
rected that in unauthorized absence cases, where the accused pleads guilty, 
the total elapsed time between the return of the accused to naval jurisdiction 
and the publication of his sentence should not exceed 20 days for general 
court-martial cases within the continental limits of the United States. Recom
mendations for the trial of men by general court-martial should therefore be 
forwarded to the convening authority as expeditiously as possible. 

14-18. Specimen forms of recommendations. To assist in visualizing the 
form and assembly of the completed letter of recommendation and enclosures 
thereto, the following pages illustrate two supposititious recommendations 
for trial. It is emphasized that the information contained in such letters and 
the enclosures thereto may vary according to supplemental instructions 
issued from time to time by respective convening authorities and the subject 
forms are not offered with a view to superseding such instructions. 

Standard form of recommendation. The first recommendation illus
tratES the basic form provided in Appendix F-2, Naval Courts and Boards, 
1937. The accused in this case is charged with one specification under the 
charge of bribery and the enclosures include (l) statement of the accused, 
(2) statement of a witness, (3) statement of the medical officer to the effect 
that the accused is physically fit for retention in the service, (4) specimen 
charge and specification, and (5) a certified transcript of the service record 
of the accused and a copy of his pay account. It will also be noted that this 
style of recommendation advises the convening authority that the accused, 
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his records and witness are being retained in the command submitting the 
recommendation pending trial. This latter procedure is required by some 
convening authorities. 

Simplified form of recommendation. The second case illustrates a sim
plified form for recommending the trial of an accused by general court
martial, which may be utilized only in cases of AWOL, AOL, desertion, or 
breaking arrest, as indicated in Article 14-16. BuPers Circular Letter 46-43, 
authorizing the use of this form, is cited in the letter of recommendation as 
"reference (a)." The illustration involves a recommendation upon a charge 
of AOL for a period of 61 days and 18 hours. It wiII be noted that specimen 
charges and specifications, statement of the accused, and statements of wit. 
nesses in this type of recommendation are not required. The only enclosures 
required are (l) statement of the examining medical officer, (2) signed copy 
of NavPers Form 641 (Report of Return of Straggler or Deserter), and (3) 
the original service record of the accused, complete with entries to sub
stantiate the offense, together with a certified copy of pay account. 
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U. S. NAVAL	 SECTION BASE 
Bar Harbor, Main(; 

3 April 1945 

From: Officer in Charge. 

To: Commandant First Naval District. 

Subject: Recommend trial by general court·martial in the case of Arthur Bonn, seaman 
first class, U. S. Naval Reserve. 

1. It is recommended that Arthur Bonn, seaman first class, U. S. Naval Reserve, be 
brought to trial before a general court·martial on the following charge: Bribery-one 
specification. 

2. From the investigation which I have made, I believe the following to be the facts: 

That Arthur Bonn, seaman first class, U. S. Naval Reserve while on tern· 
porary duty at this station on or about March 4, 1945, promised to give 
Carl Dole, mail specialist first class, U. S. Naval Re~erve, the sum of five 
hundred dollars ( 500) and an automobile for his aid in facilitating a 
transfer from the U. S. S. Colorado to the Ship's Company po~t office of 
the U. S. Naval Section Base, Bar Harbor, Maine. 

3. The accused. his records apd the witness in this ca~e will bp retained at this 
command pending trial. 

(J. J. JJ!lc Cord 
G. T. McCord, 

Captain, U. S. Navy. 

Encls. 
0) Statement of Arthur Bonn, Sic, USNR. 
(2) Statement of Carl Dole, Sp(M)lc, USNR. 
(3) Statement of Cmdr. C. W. Reid, Medieal Corp~, USNR. 
(4) Specimen eha rge and specification. 
(5)	 	Certified tramcript of service record and copy of pay account of Arthur Bonn, 

Sic, USNR. 

Figure 14-1 e. Standard form, general court·martial recommendation. 
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STATEMENT OF ARTHUR BONN, SEAMAN FIRST CLASS 
U. S. NAVAL RESERVE 

1 April 1945. 

Having been warned that anything I say may be used against me, I hereby volun
tarily make the following statement relative to the accusations contained in the specimen 
charge and specification upon which I have been recommended for trial by general 
court-martial: 

About the fourth of March, 1945, about eleven o'clock I asked a clerk in the post 
office who the head postal clerk was. He told me, "Mr. Dole." So, I asked to see Dole. 
I said: "Dole, "(hat is the chance of getting to work in the post office of Ship's Com
pany?" I told him that I had had some experience in postal work and that I thought 
I was well suited for that type of work. I told Dole that I wanted to get in Ship's 
Company so that I could stay here for a while to look after my wife who had been 
threatened by her ex-husband who had been a convict. I told him I would be obligated 
in any way and that if he would get me in Ship's Company I had five hundred dollars 
in the bank and an automobile and that I would make it worth his while. Dole told 
me he didn't care about the money but that I might come in and see him after my leave. 
When I returned from leave I dropped in on him and asked him if he had done any
thing for me in regards to getting me in the Ship's Company post office. He said that 
he hadn't had a good chance to talk to me about my qualifications and asked me some 
more about my experience. I told him about my experience and then he told me that 
he couldn't get me in. 

-.Arthur Bonn 
Arthur Bonn 

Witnesses: 

john R. hY6 
John R. Kays, Lt. (jg), U.S.N.R. 

-.Albert S. Stone 
Albert S. Stone, Ens., U.S.N.R. 

Enclosure (l) 

Figure 14-1 b. Standard form, continued. Statement of accused. 
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STATEMENT OF CARL DOLE, MAIL SPECIALIST FIRST CLASS, 
U. S. NAVAL RESERVE 

1 APRIL 1945. 

On or about March 4, 1945, at 1000 or 1100 at the rear end of Ship's Company 
Post Office, U. S. Naval Section Base, Bar Harbor, Maine, a man came up to me and 
asked if my name was Dole and whether I was in charge of the post office. I told him 
I was, and he said, "I would sure like to get in Ship's Company badly," and "I have 
worked in the post office in Los Angeles." I explained that our men were recruited as 
mail specialists. He then said, "Well, Dole, I'll make it worth your while if you get me 
into Ship's Company." I told him I couldn't accept anything, that all I expected of the 
men was that they do their work. I said that there was a lot of work to do. He said 
he would work long hours. I explained I didn't want one man to work longer than the 
others. He then stated again, "Well, Dole, I'll make it worth your while, and what I 
mean is that I'll really make it worth your while." He said, "I would go as high as 
five hundred dollars." I told him as I had before that I didn't want anything, but 
merely expected a man to do his work. He then said, "Well Dole, I'd even go so far 
as to give you my automobile." He said, "I'll tell you why I want to get in there so 
badly. My wife's ex-husband is a convict and is getting out of San Quentin. I'm afraid 
he'll kill my wife and baby while I'm gone." He said, "I'm going on a nine days' 
leave today, and I'll stop and see you when I get back." As he was leaving he said, 
"Oh, you don't know my name?" I said, "Well, your dog tag is hanging out from under 
your undershirt." He then walked away. 

On March 15, about 1100 he came back again and stood at the back door until he 
got my attention. He said "Have you done anything about that?" I said, "No, I haven't." 
He said, "I'd sure like to get in there and will make it worth your while." 
Then he said, "We can have someone act as our go-between," or words to that effect. 
This made me suspicious and made me think that there might be subversive activity 
involved-especially in relation to confidential mail. So, I told him, "No, there would 
be nothing I could do about it." Then he said, "Well, if you change your mind, let me 
know," and walked away. 

Carl Dole, 
Mail Specialist, First Class, U.S.N.R. 

Witnesses: 

Jolm R. Ya~j 
John R. Kays, Lt. (jg), U.S.N.R. 

-.Albert S. Stone 
Albert S. Stone, Ensign, U.S.N.R. 

Enclosure (2) 

Figure 14-1c. Standard form, continued. Statement of witness. 
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U. S. NAVAL SECTION BASE,
 
 
Bar Harbor Maine
 
 

1 April 1945 

From an examination of Arthur Bonn, seaman J;r_t class, U. S. Naval Reserve, I 
am of the opinion that he is physically fit for retention in the service. 

Charles W. Reid, 
Lieutenant, Medical Corps, U. S. Naval Reserve. 

Inclosure (3) 

Figure 14-1 d. Standard form, continued. Statement of medical officer. 
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SPECI~IEN (HARCE AND SPECIFICATION 

CHARGE 

Bribery 

SPECIFICATION 

In that Arthur Bonn, seaman first class, U. S. Naval Reserve, while so serving on 
active duty on board the U. S. S. Colorado, did, on or about March 4, 1945, at the 
U. S. Naval Section Base, Bar Harbor, Maine, with the intent and for the purpose of 
therein and thereby bribing one Carl Dole, male specialist first class, U. S. Naval 
Reserve, the navy mail clerk of said section base, offer and promise to pay the said 
Dole the sum of five hundred dollars ($500) and to give to the said Dole an automobile. 
if he, the said Dole, would aid in procuring and accomplishing the transfer of him, 
the said Bonn, from his station and duty on board said ship to the station force 
of said section base for duty at the Navy post office. the United States then being in 

a state of war. 

Enclosure (4) 

Figure 14-1e. Standard form, continued. Specimen charge and specification. 
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CERTIFIED TRANSCRIPT OF SERVICE RECORD 


AND 


COpy OF PAY ACCOUNT 


EncIo~ure '(5) 

Figure 14-lf. Standard form, concluded. Certified transcript of 
service record and pay account. 

RESTRICTED 



• 

 

 

 

 

451 THE GENERAL COURT-MARTIAL 

U. S. NAVAL RECEIVING STATION 

New York, N. Y. 


14 June 1945. 

From: Commanding Officer. 

To: Commandant, Third Naval District. 

Subject: Recommend trial by general court-martial in the case of Peter John Salazar, 

SIc, USNR. 

Ref.: (a) BuPers eire. hr. 46-43. 

1. It is recommended that Peter John Salazar, seaman first class, U. S. Nanl 
Reserve, be brought to trial befo~e a general court-martial on the following charge: 
Absence from station and duty after leave had expired-one specification. 

2. From the investigation which I have made, I believe the following to be the facts: 

Peter John Salazar, seaman first class, U. S. Naval Reserve, surrendered 
at 0130, 11 June 1945, to the office of the Officer of the Day at this station 
after having been AOL from this command since 0730, 10 April 1945, a 

period of sixty-one days and eighteen hours. 

3. Subject-named man is being transferred to the U. S. Naval Disciplinary Bar
racks, New York (Hart's Island), N. Y., the nearest naval activity having a permanent 

general court-martial, to await trial. 

(j. J. mcCo~J 
G. T. McCord, 

Captain, U. S. Navy. 

Encls. 
(1) Statement of Medical Officer. 
(2) Copy NAVPERS Form 641, dated 11 June 1945. 
(3) Service record and copy of pay account of Peter John Salazar, SIc, USNR. 

Figure 14-20. Simplified form, general court-martial recommendotion. 
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U. S. NAVAL RECEIVING STATION 

New York, N. Y. 


13 June 1945 

From an examination of Peter John Salazar, seaman first class, U. S. Naval Reserve.
 
 
am of the opinion that he is physically fit for retention in the service.
 
 

.Arthur R. WooJrdfjl/ 
Arthur R. Woodridge. 

Lieutenant. Medical Corps, U. S. Naval Reserve. 

Enclosure (1). 

Figure 14-2b. Simplified form. continued. Statement of medical officer. 
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REPORT OF RETURN OF 
STRAGlH.tR OR DESERTER 
liIA~lomv.ll~ URGENT
 
 

Jiaftl Receiving station. 

New York, Il. Y. 
"""",

FROM: COMMANDING OFFICER 11 JUDe 1945. 

TO: COMMANDANT. NAVAL DISTRICT 
I HAVE TO REPORT THAT 

NAN£ IN FULL (LGA) (F~) (Mi4tcCc) fV.TEI 
SALAZAR Peter John 810

,.T ..1....AoCZWM (CUc:k0tWl) (CMc:k_> 

O .....·GualIlI0-" 

o eto4t AartMrttJe.0-.. 
AHO W,"" IT""0 ........ • ..... III "'""........ _......-cI 0-. III 


FROM (HAW£ OF SHIP OR STATION)AS A ICA«li:OM) 

II] ....I'C--' n"" 

~- 11. s. lfaftl Rece1TiDg Stat1o:l, 
Ne1r York, N. Y. DAweM.0 

(Cfwd;-.> 

0 ..... a.....• 
IiERYICE NO. 

000 00 00 
n"" DATE IJoI, FUU. 

nME 

0130 

0730 

DAn IN P\AJ.. 

11 Ju.ne 1945. 
DATE IN FUU.. 

10 APrll 1945 
NOTEl Dcscflpf,Ye ust (NArPERS-&80) mode from uorrllnof'Ofl Slllce 0"''0'01 on bot3rJ" oPP'CnJerJ. 

DISPOSITION MADE: 

TRANSJ'ERRED (CMc.k otWI) NAME 01' COMM~O 

Reta1Jled on boe.rd this station. 

'TRAN.!:!"'ORTATION , 
COST OF HIS PERSONAl... DOM NOTE: This item hQS been ~hcd.cJ against his occounh aMi ueJit.d 10 

oppropriofion "Poy. luln;dcncc. and tronsporlotion. Nory." 

0·· I[] .. 

IA£l,.ATIONSHIP 

AIlthon;r C. Salazar Father 
PRESEHT ADORESS or NEXT Of' KIN 

206 Jan. Street, Broo!<l3n. N. Y. 
WHI:REA8OUTS OF SERVICE RECORD. PAY ACCOUNTS" AND EFFECTS (S.. NOTE blllou7) 

On board this station. 

-tCo~ Enter all (7'fGi/obfc information ",,1IieA may IUlJ to the location oIlc",ice rccord, pay occounh. anJ eflcdl.. 

.::t. d. 777(d...~ 
G. T. McCord, Captain, U. s. Ham COMMANDING 

INSTRUCTIONSI 

J. AOL or Al"/OL GnJ Jots must he ohhJincJ lrom oluCIIlee opon rdorn. 
Z. 16il lorm sholl be prcporcJ in quintuplicate and 0/1 copiu usncJ ami luhmiHcJ on J~ MOn rcpom "r in! ~ ad;"ity (regrm//cu 01 ain 
fN location) to ....lIid man first surrenders or is JcHrcrcd .ulnequuf to on absence.. It mllfJ be JUbmiH.,J a- day oJ O(cu.r~. OI/oJiO<n i. eJt1Cr1 
CQJC 01 a rclurncJ straggler or ducrtu. 

(0) Sigtled O#"iginal to tAc CommonJant of tAc Dj,Met in ""hid man rcturns to na'I'CIl jurildidioa. 
(6) Signed copy to the Bureau 01 Na'I'CIl Penonne} (wilh Form HArPER5-UO qHat:1lctJ). 
(c) Signed copy to the od;"ify or command lrom ""lIiclt mon is oblent. 
(J) Si8~ed copr to the GcHrity fN command 10 which mOil is Ilans/cr/cG lordispositio& 
(e) Signed copy lot file.. 
(f) /I absent Irom ship, signed ccpy 10 recei..ins dip or slation nearc:s:J port ..."cre the molt miucd ship. 

J. Enfer on rcntle ude 01 this lorm (over ugnoture 01 teporling office,) o"y oeJc/itional data perii.ent to '11_ ..... ccae _ wiCi ...... UN! 
BurUlU beHet AnowfeJsc orMs statUI. 
4. It il 01 utmOlt importonce that date. Itour. ond place 01 lilll confoct w;,Jt nerral aulnoritiu be clear'.. dr:rteJ.
 
 
L This lorm to bc preporcd. ligned. and maUe4 al dit«Jed 0'60... OD date man lurrCfldcrs 01 i. dcJWcrctL
 
 
Co Orisinaf and duplicotu mud be signed.
 
 

Enclosure (2) 

Figure 14-2c. Simplified form, continued. Form NAVPERS 641. 
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SERVICE RECORD
 
 

AND
 
 

COPY OF PAY ACCOUNT
 
 

Enclosure (3) 

Figure 14-2d. Simplified form, continued. Service record and copy of pay account. 
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75. EVIDENCE 

A. INTRODUCTION 

f5Al. Evidence defined. Evidence Ps that which tands to prove or disprove 
any matter in question, or to influence the belief respecting it. It includes all 
the means by which any alleged matter of fact, the truth of which is sub· 
mitted to investigation, is established or disproved; also that which is legally 
submitted to a court, to enable it to decide upon the questions in dispute, or 
the issue, as pointed out by the pleadings, and distinguished from all com
ment and argument. 

15A2. Nature and purpose of rules of evidence. Like civil courts, naval 
courts·martial are required to determine the cases before them according to 
the evidence, that is, solely on the basis of matters introduced before them at 
the trial and facts of which the court may take judicial notice. Evidence •	 	 must be presented in open court. If courts were allowed to decide on informa
tion they obtained from other sources, their decisions might be based on 
mere rumor or opinion. The information wllich can be introduced before a 
court upon which to base its decision and the method of presenting it are 
governed by rules of evidence. From experience, the courts have determined 
that certain kinds of evidence are too untrustworthy even to be considered. 
Rules of evidence have therefore been developed excluding such kinds of 
evidence. No statute, other than Articles 29, 60 and 68, AGN, lays down 
rules of evidence to govern naval courts and boards. The rules governing 
such are made by the Navy Department and are published in Naval Courts 
and Boards, 1937, and in court·martial orders. These rules, in so far as the 
naval service is concerned, have the force of law and are binding upon naval 
courts and boards. If a question of evidence which cannot be determined by a 
reference to the above rules confronts a court, it should then look to the 
rules of evidence applied by the Federal Courts and follow them if applicable. 

15A3. Summoning witnesses. The written instrument that serves to !ummon 
a witness who is in the naval service is termed a summons; a witness who 
is not in the service, a subpoena. Within jurisdictional limits, a general 
court·martial may compel the attendance of civilian witnesses, whereas a 
summary court-martial or deck court may not. In the case of a general court· 
martial, the subpoena commands the witness to appear at a certain time and 
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UNITED STATES Request 
v. to 

John Amos Smith, seaman first class, U. S. Navy ~ Appear 

THE PRESIDENT OF THE UNITED STATES TO JAMES B. HENRY: 

You are requested to appear as a witness for the prosecution, at 10 o'clock a.m., 
Jun" IS, 1945, before a summary court-martial of the United States, convened at the 
U. S. Naval Section Base, Bar Harbor, Maine, by an order of the Commanding Officer 
of said section base, dated June 10, 1945. 

You are further requested to bring with you this precept, and depart not the court 
without leave. 

Witness: Lieutenant Commander Arthur B. Cain, U. S. Navy, senior member of the 
said court, this 12th day of June, 1945. 

Raymond 1. Hackett,
 
 
Lieutenant (junior grade), U. S. Navy,
 
 

Recorder.
 
 

Figure 15-1. A request for a 	civilian witness to appear before a .summary 
court-martial. 
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place, as a witness for the prosecution, or defense, as the case may be, and 
also recites the penalty (a fine and/or punishment) in the event of noncom
pliance. Although a summary court-martial may not compel attendance of 
civilian witnesses it may request attendance, and the form of subpoena 
furnished in Appendix F-12, Naval Courts and Boards, 1937, for the general 
court-martial may be utilized by substituting the word requested for the word 
commanded and omitting reference to the penalty for noncompliance, a8 

shown in Figure 15-1. 

15A4. Depositions. A deposition is the testimony of a witness, put, or taken 
down, in writing, under oath or affirmation, before an officer empowered t.l 
administer oaths, in answer to interrogatories and cross-interrogatories sub
mitted by the party desiring the deposition and the opposite party. An 
affidavit differs from a deposition in that it is taken ex parte and offers the 
opposite party no opportunity to cross-examine the maker thereof. An 
affidavit, therefore, is not admissible in evidence for the purpose of proving 
the subject matter with which it deals, whereas a deposition, if properly 
taken and introduced, is so admissible. 

The method of procedure in obtaining a deposition is as follows: The 
party, prosecutor or defendant, desiring the deposition submits to the court 
a list of interrogatories to be propounded to the absent witness. The opposite 
party, after he has been allowed a reasonable time for this purpose, then 
prepares and submits a list of cross-interrogatories. After the court has 
assented to the interrogatories and cross-interrogatories thus submitted, it 
adds whatever in its judgment, may be necessary to elucidate the whole sub
ject of the te~timony to be given by the witness. Depositions may also be 
taken before the court assembles by mutual agreement between the recorder 
(judge advocate) and the accused (counsel), subject to objections when 
read in court. The provisions of Sections 211-217, inclusive, Chapter 3, 
Naval'Courts and Boards, 1937, and Article 68, AGN, prescribe the rules of 
law governing the taking and introducing of depositions in naval courts
martial. Figures 15-2 and 15-3, respectively, illustrate the forms for inter
rogatories and a deposition which might be used in a summary court
martial trial. 

15A5. Scope of text. Full instruction in the substantive law and rules of 
evidence is not within the scope of this text. This chapter deals with only 
some of the rules commonly encountered in trials. Because of this limitation, 
reference must be had to Naval Courts and Boards, 1937, for further study. 
To facilitate such reference and to enable citation at trial, the headings of 
the paragraphs hereafter include appropriate section references to the basic 
manual. The headings are alphabetically arranged according to the subject 
matter contained thereunder and are grouped into four divisions as follows: 
B. Evidence in General; C. Documentary Evidence; D. Intent; E. Proof. 
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INTERROGATORIES 

UNITED STATES 
v. 

John Amos Smith, seaman first class, U. S. Navy 

The following interrogatories and cross-interrogatories to be propounded under 
article 68 of the Articles for the Government of the Navy (34 U. S. Code 1200, art. 68), 
to James B. Henry, residing at Augusta, Maine, a witness for the prosecution (defense) 
in the above-entitled case now pending and to be tried before the summary court
martial convened by an order of the Commanding Officer, U. S. Naval Section Base, Bar 
Harbor, Maine, dated June 10, 1945, are accepted by the court in open session, the 
defense (prosecution) having been given reasonable opportunity to submit cross-inter
rogatories (or are agreed upon by both parties in advance of the assembling of the court 
and subject to exceptions when read in court), and are respectfully forwarded to the 
Commandant of the First Naval District with the request that some suitable officer may 
be designated to take, or cause to be taken, the deposition of the said witness thereon: 

First interrogatory: Are you in the United States Navy? If yes, what is your full 
name, rank, and vessel or station? If no, what is your full name, occupation, and 
residence? 

Second interrogatory: Do you know the accused? If yes, how long have you known 
him? 

Third interrogatory: ? 

Etc. 

First cross-interrogatory: ? 

Etc. 

First interrogatory by the court: ........................•••••......... ?
 
 

Etc. 

Dated on board the U. S. Naval Section Base, Bar Harbor, Maine, June 12, 1945. 

Arthur B. Cain, 
Lieutllnant Commander, U. S. Naval Reserve, 

Senior Member of the Court. 

Raymond B. Hackett, 
Lillutenant (juRior grade), U. S. Naval Reserve, 

Recorder. 

(Or if taken in advance of the aSliembling of the court, the signatures should be 
those of the recorder and the accused thus:) 

Raymond B. Hackett, 
Lieutenant (junior grade), U. S. Naval Rliserve, 

Recorder. 

John Amos Smith, 
Seaman first class, U. S. Navy. 

Figure 15-2. Form of interrog~tElries for summary court-m~rti~1 deposition. 
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DEPOSITION 

James B. Henry, the witness above named, having been first duly sworn by me, 
Lieutenant Thomas A. Downey, U. S. Navy, in charge of U. S. Naval Recruiting Station, 
Augusta, Maine, doth depose and say for full answers to the foregoing interrogatories, 

as follows: 

To the first interrogatory: . 

Etc. 

To the first cross-interrogatory: 

Etc. 

To the first interrogatory by the court: .. 

Etc. 

James B. Henry 

Subscribed and sworn to before me this 13th day of June, 1945. 

Thomas A. Downey, 
Lieutenant, U. S. Navy, 

in charge of U. S. Naval Recruiting Station, 
Augusta, Maine. 

Figure 15-3. Form for summary court-martial deposition. 
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As a further aid during trial, Article 15A6 provides a concise alpha
betical index of the rules herein discussed and the appropriate authority 
therefor in Naval Courts and Boards, 1937. 

15A6. Reference index for rules of evidence. 

Article in 
Na val Justice Subject Headings 

Section in 'aval 
Court~ & Boards 

15Bl 
15B2 
15B3 
15B4 
15BS 
15B6 
15B7 
15B8 
15B9 
15BlO 
15B11 
15B12 
15B13 
15B14 

15Cl 
15C2 
15C3 
15C4 
15C5 
15C6 
15C7 
15C8 
15C9 
15CI0 
15C11 
15C12 
15C13 

A. Evidence in General 

Admissions 
Character evidence 
Circumstantial evidence 
Competency and relevancy of evidence 
Confessions 
Double questions 
Expert testimony 
Hearsay evidence 
Judicial notice 
Leading questions 
Opinion evidence 
Pedigree evidence 
Real evidence 
Res gestae 

B. Documentary Ev idence 

Authentication 
"Best evidence" rule 
Definition of documentary evidence 
Entries in regular course of business 
Hearsay rule as applied to documents 
Introduction of documentary evidence 
Letters and telegrams 
Offer of document in full 
Offici al records and certificates 
"Parol evidence" rule 
Private documents 
Registers, muster sheets, photographs, etc. 
Voluminous documents 

182 to 186, inc!. 

164
 

143 to 145, incl. 

160 to 162, incl. 

174 to 181, incl. 

278
 

229 and 230
 

168 to 173, incl.
 

309
 

275 to 277, incl. 

224 to 228, incl. 

187
 

231 and 232
 

189 and 190
 


199
 
194
 
192
 
202
 
201 and 203
 
198
 
205
 
200
 
196
 
197
 
204
 
206
 
195
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C. Intent 

15D1 Criminal intent 151 
15D2 Drunkenness as showing absence of intent 152 
15D3 Negligence 153 
15D4 Similar acts as showing intent or motive 163 

D. Proof 

15E1 Burden of proof 154 and 155 
15E2 Burden of proceeding 157 
15E3 Prima facie case 156 
15E4 Proof that the act was really committed 149 
15E5 Proof that the accused committed the act 150 
15E6 Proof beyond a reasonable doubt 158 
15E7 Reasonable doubt defined 159 

B. EVIDENCE IN GENERAL 

15Bl. Admissions; Sections 182 to 186, incl., NCB. In many instances aD 

accused has made statements which fall short of being acknowledgments of 
guilt, but which, nevertheless, constitute important admissions as to his con
nection or possible connection with the offense charged. Likewise, any 
voluntary statement by one accused of or suspected of crime, relating to some 
particular fact or circumstance and not the whole charge, which indicates a 
consciousness of guilt and tends to connect him with the crime charged and 
to incriminate him is admissible as an admission against interest. An 
admission is something less than a confession (See Article 15B5), as it 
acknowledges only some particular fact or circumstance, pertinent to the 
issues and tending to prove guilt in connection with other circumstances, 
while a confession covers the whole transaction, admitting guilt. 

Admissions in open court. An admission in open court, when such 
admission is voluntarily made by the accused or by his counsel in his 
presence and with his express or implied authority, is a judicial acknowledg
ment of the matter admitted and dispenses with the necessity of evidence 
to establish it. 

By conduct. Admissions may consist of conduct, such as flight, con· 
cealment, destruction, or fabrication of evidence, bribery, or even of silence. 

By silence. The silence of a party when he would naturally be expected 
to speak may be evidence against him. It must be shown that the accused 
heard, or was in a position to have heard, the statements against him, and 
the circumstances must have been such as naturally and reasonably to have 
called for a reply from him. 
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Admissions against others engaged in a joint criminal undertaking. 
Admissions of one joint conspirator are available against the others. Only 
where such statements fall within the res gestae rule (See Article lSB14) 
could they be admissible for the defense. The acts and statements of a con
spirator, however, made after the common design is accomplished or aban
doned, are not admissible against the others, except acts and statements in 
furtherance of an escape. It is immaterial whether such acts or statements 
were made in the presence or hearing of the other parties. They are binding 
upon all parties if they are in furtherance of the common design. Foundation 
must first be laid by either direct or circumstantial evidence sufficient to 
establish prima facie the fact of conspiracy between the parties, unless the 
recorder (judge advocate) states that the conspiracy will later appear from 
evidence to be adduced. While in Federal courts and courts-martial cor
roboration of the testimony of a co-conspirator, or accomplice need not be 
required, yet from the character of the associations formed, the uncorrobo
rated testimony of a co-conspirator or accomplice should be received with 
great caution. 

15B2. Character evidence; Section 164. NCB. Character evidence is of two 
types, namely: (1) that introduced before the finding and tending to prove 
the guilt or innocence of the accused and (2) that which is introduced after 
the finding and which is, strictly speaking, not evidence but is more properly 
termed matter in mitigation. 

Referring to (1), the accused may introduce evidence of his good char
acter but this must be confined to the accused's general reputation in the 
community in which he is known and must relate to those traits which are 
brought into question by the charges under which he is being tried. The 
prosecution may not evidence the doing of the act charged by invoking the 
accused's bad character but, the accused having first offered evidence of his 
good character, the prosecution may then offer evidence in rebuttal under 
the same limitations as to any other kind of evidence. 

Matter in mitigation, referred to in (2) above, has for its purpose the 
lessening of the punishment to be assigned by the court or the furnishing of 
grounds for a recommendation to clemency. As thus offered it has a wide 
latitude and is not, as in (1), limited to the general good character of the 
accused nor to the nature of the charge. Such matter may include particular 
acts of good conduct, bravery, etc., and may exhibit the reputation or record 
of the accused in the service for efficiency, fidelity, subordination, temper
ance, courage, or any of the other traits that go to make a good officer or 
enlisted man. 

15B3. Circumstantial evidence; Sections 143 to 145. incl., NCB. Direct evi
dence tends directly to establish a fact in issue; circumstantial evidence tends 
to establish a fact from which the fact in issue can be inferred. 
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Evidential value OT circumstantial evidence. Circumstantial evidence is 
not an inferior or secondary kind of evidence. It is frequently better than 
direct evidence. Its weakness lies in the fact that circumstances may be very 
strong against an innocent man. In a case depending on circumstantial 
evidence, the court, in order to' convict, must find the circumstances to be 
satisfactorily proved as facts, and must also find that these facts clearly and 
unequivocally imply the guilt of the accused and cannot reasonably be 
,econciled with any hypotheses of his innocence. 

Illustrations of good and bad circumstantial evidence. In a case where 
the accused is charged with stealing clothes from the locker of another man, 
the following circumstances would not be admissible as circumstantial evi
dence by the prosecution: (1) The accused is very much disliked by his 
shipmates. (2) A number of thefts have taken place on board the ship, and 
the general belief in the 'ship is that he was connected with them. (3) He 
was tried once before for larceny of clothes and was convicted. (4) He is 
suspected of being a deserter from a foreign navy. (5) He belongs to a race 
or enlisted in a locality that does not entertain very strict notions of right 
and wrong as to the manner of acquiring possession of property. 

But the following series of circumstances should be admitted in evidence: 
(1) The clothes were taken while the owner was at drill, and there was no 
one known to have been around the locker. (2) The accused was not at drill, 
but was detailed as mess cook. (3) He was absent from his duty as mess cook 
a short while during the time when the clothes disappeared. (4) One of the 
articles stolen was found in the locker of the accused. (5) The accused was 
known to be without money the day before the larceny, and that evening left 
the ship with a bundle under his arm and was seen to enter a certain house, 
and the same night had money in his possession. (6) Upon the house being 
searched next day most of the missing clothes were found there. (7) The 
person found in the house identified the accused as the one from whom he 
had purchased the missing clothes. 

15B4. Competency and relevancy of evidence; Sections 160 to 162, incl., 
NCB. Evidence to be admissible must be satisfactory from two standpoints: 
(1) the standpoint of subject matter, and (2) that of form. Relevant evidence 
is evidence the subject matter of which relates to the issues, and in a court· 
martial this means that to be admissible the evidence must tend to prove or 
disprove the guilt of the accused. The relationship of the evidence to the 
question of the guilt of the accused must be sufficiently close to warrant 
consuming the court's time in hearing it. Competent evidence is evidence 
complying with the rules of law as to form, irrespective of subject matter; 
it is evidence offered in a form that the courts will admit. 

Degree of relevance required. The degree of relevance required de
pends largely on each particular case. Roughly the principle may be stated 
that those matters are admissible which are not trivial and which are more 
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likely to help toward the correct decision of the issues of fact than to mislead. 
Matters which have only a slight or conjectural bearing on the issues are 
inadmissible, especially if such as may create prejudice. A close relation 
between the evidence and the issues should be at all times enforced. 

Evidence of similar facts. When the analogy is so close that differences 
are practically eliminated, evidence of similar facts may be allowed. If A 
were arrested for breaking the speed limit, evidence that he had on that same 
day broken the speed limit at a point a mile away would be inadmissible. 
But evidence that he was going fifty miles an hour at another point close to 
the one in question a moment before would be admissible if there were no 
crossing or obstruction between the two points. There is a reasonable proba. 
bility that the speed was maintained. Thus, also, in a case involving drunken
ness it cannot be shown that the accused was often drunk at prior times 
(except in rebuttal of the accused's evidence to the contrary), but it may be 
shown that he had been drinking a short time before that specified. 

15B5. Confessions; Sections 174 to 181, incl., NCB. A confession is an 
acknowledgment of guilt. If admissible, corroborated, and believed, nothing 
further is necessary for a finding of guilt. A confession, strictly speaking, is 
hearsay. However, it may be repeated in evidence by a person hearing it if it 
was given voluntarily. 

It must be affirmatively shown that the confession was entirely volun
t:lry on the part of the accused. A confession is, in a legal sense, voluntary 
when it is not induced or materially influenced by hope of release or other 
benefit or fear of punishment or injury inspired by one in authority, or, 
more specifically, where it is not induced or influenced by words or acts, 
such as promises, assurances, threats, harsh treatment, or the like, on the 
part of an official or other person competent to effectuate what is promised, 
threatened, etc., or at least believed to be thus competent by the party con
fessing. And the reason of the rule is that where the confession is not thus 
voluntary there is always ground to believe that it may not be true. State
ments, by way of confession, made by an inferior under charges to a com· 
manding officer, recorder (judge advocate), or other superior whom the 
accused could reasonably believe capable of making good his words upon 
even a slight assurance of relief or benefit by such superior should not in 
general be admitted. Thus in a case where a confession was made to his 
captain by a man upon being told by the former that if he did so, "matters 
would be easier for him," or "as easy as possible," the confession was held 
not to have been voluntary and therefore improperly admitted. And it has 
been similarly ruled in cases of confessions made by men upon assurances 
being held out or intimidation resorted to by noncommissioned officers. 
Confessions made by enlisted men to officers or petty officers, though not 
shown to have been made under the influence of promises or threats, etc., 
should, yet, in view of the military relations of the parties, be received with 
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caution. The above principles apply to a written confession as well as to an 
oral one. In some cases before courts-martial it appears that the accused has 
si3ned a paper confessing his p;uilt, stating in the paper that he confesses 
freely without hope of reward or fear of punishment, etc. Such statements 
are not conclusive that the confession was voluntary. Evidence to the con
trary may be introduced. If the evidence shows that the statement was not in 
fact voluntary, it should not be considered by the ·court. 

A confession must be offered in its entirety. A confession must be 
offered in its entirety, so that the accused receives the benefit of having all of 
his statements construed togf'ther to reach their full and actual meaning. 
But this rule only applies to all the statements made at a single interview or in 
a single document; statements made by the accused at a separate time or in 
another document need not be used. 

Confessions and the corpus delicti. An accused may not be conv~cted 

on his extrajudicial confession alone. It must be corroborated by independent 
evidence. This evidence, however, need not be such as alone to establish the 
corpus delicti beyond a reasonable doubt; it is sufficient if, when considered 
in connection with the confession, it satisfies the court beyond a reasonable 
doubt that the offense was committed and that the accused committed it. 

That the evidence of the corpus delicti should be introduced before a 
confession is good practice, but the court in its discretion may determine the 
order of evidence. Thus, within the discretion of the court, a confession may 
be received, subject to being stricken out upon failure subsequently to prove 
the corpus delicti. 

Court decides admissibility. The burden is upon the side wishing to 
introduce a confession to show that it was voluntarily made. Evidence should 
be introduced to establish the conditions under which a confession was made, 
and, where facts shown by preliminary examination are conflicting, the 
question of whether the confession was voluntary is for the court to decide. 

Examples of voluntary and involuntary confessions. A confession is 
voluntary and admissible though elicited by questions put to a prisoner by a 
constable, magistrate, or other person, even though the questions assume the 
prisoner's guilt. 

The commandant of a naval district obtained a confession from an ac
cused person by promising that, if the accused would confess his guilt, he 
would urge the Department to mitigate such sentence as might be adjudged 
by the general court-martial which was to be convened in the accused's case. 
It was held that this confession was inadmissible since it was not voluntary 
in the legal sense of the word. 

Any information obtained through a confession is admi~sible. Although 
the confession may not be admissible, if any information given in it leads 
to the discovery of facts which can be proved by other evidence, these facts 
may be shown. Thus, in a prosecution for murder, evidence of the discovery 
in a certain place of the remains, money, or clothing of the deceased, or of 
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the weapon by which he was killed, with 80 much of an involuntary confession 
as relates directly to· such facts, is admissible. 

Confessions obtained through artifice are admissible. The employment 
of any artifice 9_' fraud not calculated to produce an untrue statement in 
obtaining a confession does not render it inadmissible. 

Warning or caution not essential. The fact that a voluntary confession 
was made without the accused having been warned or cautioned that it might 
be used against him does not affect its admissibility. The better course, how
ever, where the confession is made to a superior officer, is to require proof 
that he understood the confession was entirely voluntary and was not in
fluenced by promises or threats. 

15B6. Double questions: Section 278, NCB. Double questions are questions 
embodying two or more separate elements or questions, and should never be 
permitted. For example, the question, Did you see the accused leave his 
quarters with a bundle under his arm is, besides being leading, a double 
question. It consists really of three questions, namely: (I) Did you see the 
accused? (2) If so, was he leaving his quarters when you saw him? and (3) 
if so, did he have a bundle under his arm? Manifestly the witness may have 
seen the accused at the particular time in question and .yet not have seen him 
leave his quarters and not have seen him with a bundle under his arm; or he 
may have seen him leave his quarters but without a bundle under his arm, 
or he may have seen him with a bundle under his arm but not leaving his 
quarters; or, again, he may have seen him (either leaving his quarters or 
otherwise) with a bundle, but not under his arm. Each of these various cir
cumstances may very possibly have a material bearing on the case. The 
injustice of such a question, both to the witness and to the accused, and its 
misleading effect, is apparent from a consideration of the fact that if the 
witness be required to answer yes or no to such a question, which require
ment may be insisted on in cross-examination to a question that may properly 
be so answered, he may, for instance, answer no, meaning simply that the 
accused, when he saw him, did not have a bundle under his arm, or perhaps 
meaning that although he saw the accused with a bundle under his arm, he 
was not then in the act of leaving his quarters. But the negative answer may 
he construed as a complete denial of having seen the accused at all. On the 
other hand, if he should answer yes, he might mean simply that he saw the 
accused at the time, or saw him leaving his quarters, whereas his answer 
would be construed as meaning that he not only saw him, but also leaving 
his quarters, and with a hundle under his arm. Such a question must never 
be permitted to be asked of a witness at any time or under any circumstances. 

15B7. Expert testimony; Sections 229 and 230, NCB. In cases involving 
questions requiring ;91" their solution a· knowledge of some specialty, the 
opinions· of qualified experts in such specialty may be given in evidence. 

RESTRICTED 



I"	 	

  

EVIDENCE	 	 467 

Such OpInIOnS are admissible for the reason that they are based upon ex
perience and knowledge which is beyond that of the average member of a 
court. But the rule permitting the admission of expert testimony is subject 
to certain limitations. Before a witness can testify as an expert he must 
qualify as such. The burden of so qualifying a witness rests upon the party 
introducing him as an expert. But the mere fact that a person who witnessed 
a certain act, which is a violation of the law, happens to be a professional 
man, does not constitute him an expert when he testifies as to his observation 
of the act. In addition to qualifying as an expert, the necessity for his 
appearance must be established before his opinion should be received_ 
A court may not permit an expert witness to be present during the trial 
and ascertain the facts directly from the evidence. 

The opinion of an expert witness may be obtained by means of 2. hypo
thetical question, and in putting such a question, facts may be assumed which 
there is evidence on either side tending to establish, but the facts must be 
stated without comment. While a hypothetical question must not assume facts 
outside of the evidence, it need not necessarily take into account all the testi
mony. Each party usually considers only his own evidence in framing his 
hypothetical questions, and this is entirely proper. The other party may, on 
cross-examination, put a hypothetical question to the same witness based on 
the evidence of his witnesses contradicting the other. While an expert witness 
may be allowed to assume facts, as above, to be true in order to base an 
opinion thereon, it remains for the court, in the last analysis, to determine 
whether such facts are true. The law, therefore, allows an expert to state an 
opinion upon an assumed state of facts, but does not permit him to express 
ai-J opinion upon the specific question whether or not, upon the evidence, the 
accused is guilty, for this is the very question that the court is sworn to 
determine upon its own opinion. 

1588. Hearsay evidence: Sections 168 to 173, incl., NCB. Hearsay evidence 
is secondhand evidence. It is evidence that rests, in part at least, upon the 
credibility of others, and not upon what a witness knows himself. The term 
may be used with reference to that which is written as well as that which is 
spoken. The general rule is that hearsay evidence is not admissible. 

Why hearsay evidence is objectionable. Hearsay evidence is objection. 
able, first, because it is not original evidence; second, the real witness is not 
testifying in court under the sanction of an oath; and, third, the accused 
has no opportunity to be confronted with the witness against him or to exer· 
cise his right of cross·examination. . 

Hearsay evidence distinguished from original facts. It does not neces
sarily follow that all evidence in respect to what a witness had heard is 
hearsay. Such evidence may constitute original facts, directly bearing on 
the issue, and as such be original. For example, when an accused is charged 
with having spoken certain words, the testim~ny of a witness to the effect 
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that he had heard the accused speak the words in question is original and not 
hearsay evidence. So also a writing may be hea·rsay if offered to prove the 
fact stated therein, and yet be admissible if offered for another purpose. The 
distinction must be clearly kept in mind. 

Illustrations of hearsay. 

1. A man is being tried for desertion. A is able to testify that B told A 
that the accused told B that he (the accused) intended to desert at the first 
opportunity. A's testimony is hearsay and is inadmissible. 

2. A man is being tried for larceny of clothes from a locker. A is able 
to testify that B told A that he (B) about the time the clothes were stolen 
saw the accused leave the quarters with a bundle resembling clothes. Such 
testimony from A would be hearsay and would be inadmissible. 

3. A man is being tried for selling clothing. pdliceman A is able to 
testify that, while on duty as policeman, he saw the accused with a bundle 
under his arm go into a shop; that he (the policeman) entered t!1e shop and 
the accused ran away and the policeman was unable to catch him. The police
man the next day asked the proprietor of the shop what the accused was 
doing there, and the proprietor replied that the accused sold him some clothes 
issued by the Government and that he paid the accused $2.50 for them. 
The testimony of the policeman as to the reply of the proprietor would be 
hearsay and would be' inadmissible. The fact that the policeman was acting 
in line of his duty at the time the proprietor made the statement would not 
render the evidence admissible. 

In the foregoing i~stances the fact that the accused said he intended to 
desert, that the accused left the quarters with a bundle, and that the accused 
sold the proprietor the clothes, constitute most important evidence and can 
be proved in the first two instances by B, and in the third instance by the 
proprietor, but they can not be proved by hearsay·evidence. 

Hearsay not admissible merely because made officially. If evidence is 
hearsay the fact that it was made to an officer in the course of an official 
investigation does not make it admissible. For instance, in illustration (1) 
of the preceding paragraph, if B had made his statement to Captain C in the 
course of an official investigation by Captain C, the statement would still be 
hearsay and inadmissible. 

Official statement and opinion as to either guilt or innocence expressed 
by an officer, as, for instance, a commanding officer, in an endorsement, is 
not admissible in evidence by reason of its official character or the rank or 
position of the officer making it, as it would be hearsay. Nor is such a 
statement or opinion evidence because it is among papers referred 1:0 the 
recorder (judge advocate) with the charges. It would be irregular to permit 
such statements or opinions to come to the attention of the court. If they 
do become known to the court they should, of course, not be considered in 
arriving at a finding or sentence. 

Exceptions to the hearsay rule. The principal exceptions to the hearsay 
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rule likely to be met in the administration of naval law are as follows: 
admissions (see Article 15Bl), confessions (see Article 15B5), dying decla
rations (see Section 188, Naval Courts and Boards, 1937), pedigree evidence 
(see Article 15B12), and res gestae (see Article 15B14). 

1589. Judicial notice; Section 309. NCB. The ·evidence introduced in the 
trial is supplemented by facts of which the court takes judicial notice; that 
is, by facts which the court knows to be true without any evidence to prove 
them. Courts should take judicial notice of: 

1. Facts forming part of the common knowledge of every person of 
ordinary understanding and intelligence, such as qualities and properties of 
matter; well-known scientific, historical, physiological, ;nd geographical 
facts; time, days, and dates; the composition and use of articles in common 
use; the character of a weapon as deadly or not; nature of familiar games 
and terminology thereof; existence, appearance, and value of money; well
known facts as to the characteristics of animals in general but not of a 
particular animal; language, words and phrases, well-known slang expres
sions, and abbreviations. 

2. Matters which are so easily ascertainable in authentic form that 
the court may readily inform itself by reference to some authentic, accessible 
so'~rce of information, such as the name of the present United States am
bassador to Italy; the time of sunrise on a given day from the Nautical 
Almanac, etc. 

3. Matters which the court is bound to know as a part of its own 
special duty and function, such as the United States Constitution, treaties, 
and statutes, and the statutes of the State, Territory, District of Columbia, 
or possession of the United States within which the court is sitting; Navy 
regulations, general orders, and bureau manuals, including the Marine 
Corps Manual; the organization of the Navy Department, of United States 
fleets, and the names of officers connected therewith in the higher positions; 
prices of articles furnished by the Government when published in general 
orders; court-martial orders; official drill books; general orders of the com
mand in which the court is sitting, etc. 

Matters of which courts may take judicial notice need neither be charged 
nor proved. Where the court entertains any doubt as to the propriety of 
taking judicial notice of a fact, it should require it to be proved like any 
other fact. 

A court may not take judicial notice of a foreign law, or of a law of 
another State, etc., than that within which the court is sitting. The exist
ence of such law is a question of fact which must be proved by competent 
evidence the same as any other fact; that is, the purport or the actual word
ing of the law must be introduced into the evidence, and it must be further 
shown that the law or regulation was in force at the time when the alleged 
act in violation thereof took place. 
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The proper way to have the court take judicial notice of a fact not 
carried in mind by all intelligent men is for the party desiring it to request 
that the court take judicial notice, for example, of "2 U. S. Code US," and 
to furnish the court at the time with an official or otherwise trustworthy 
copy thereof. 

15810. Leading questions; Sections 275 to 277, incl., NCB. On the exami
nation in chief, leading questions are generally improper. A leading question 
means, as its name indicates, one which leads the witness up to the desired 
answer; that is, one which is put in such a way as to suggest to the witness 
the answer which is expected or wanted. There is no particular form which 
will make a question leading, or will save it from being such. The fact that the 
question is put so as to require a categorical answer does not necessarily 
make it leading, though it may do so; nor does the fact that the question is 
prefaced by whether or not, so as to avoid a categorical answer, save it from 
being leading. A question is not necessarily leading because it may be 
answered yes or no. 

Illustrations of leading questions. The question, State whether or not 
you, in substance or effect, addressed the defendant as one of those con
cerned in the transaction, is clearly leading and is also a double question. 
It was then changed to, How did you address the defendant in respect to his 
being one of the persons concerned? and still held to be leading. The ques
tion, Did you hear the accused say he did not intend to come back? is leading. 
The proper form would be, Did the accused say anything? If the answer is 
in the affirmative, the interrogator may add, State what he said. On a knife 
being introduced into evidence a witness should not be asked on direct 
examination, Is this the knife you saw the accused stab deceased with? He 
should first be asked whether he recognizes the knife, and if he answers that 
he does, then he may be asked where he saw it before, and what was done 
with it. 

When leading questions are allowed. Leading questions are allowed: 
1. To abridge the proceedings the witness may be held at once to points 

on which he is to testify. The.rule as to leading questions is not applicable 
to that part of the examination of the witness which is purely introductory. 
For example, in a desertion case where the accused admits that on a certain 
day at a certain place he was apprehended as a deserter by a policeman, the 
latter on the stand may have his attention directed at once to the occasion 
by such a question as whether at a certain time and place he arrested 
the accused as a deserter. The witness having answered the question in the 
affirmative, in the next question he might properly be asked to state the 
details connected with the arrest. So in a case of disobedience of orders 
where there is no dispute that the alleged disobedience took place at a certain 
tIme and place, and that it involved certain persons, the witness might 
properly be asked whether he was present at the place where and time when 

RESTRICTED 



EVIDENCE 471 

the accused was placed in arrest by a certain officer for not carrying out a 
certain order. The witness having answered in the affirmative, he may be 
asked to state all the circumstances. 

2. When the witness appears to be hostile to the party calling him or 
is manifestly unwilling to give evidence. 

3. When there is an er'roneous statement in the testimony of the wit· 
ness, evidently caused by want of recollection, which a suggestion.may assist, 
as, for instance, where he misstates a date or an hour. 

4. Where, from the nature of the case, the mind of the witness can· 
not be directed to the subject of the inquiry without a particular specifica. 
tion of it, as where he is called to contradict another witness who has testified 
that the accused made a certain statement on a certain occasion in the hear· 
ing of a number of enlisted men. 

5. In order to expedite the trial, if this will not prejudice the rights 
of the accused, or the prosecution. 

6. By the court, in its discretion, when necessary to elicit facts. 

15B11. Opinion evidence; Sections 224 to 228, incl., NCB. It is a general 
rule of law that inferences are for the jury or the court and that witnesses 
must confine themselves to facts and to matters within their own knowledge. 

Distinction between fact and opinion. The general distinction between 
fact and opinion is that a fact is something cognizable by the senses, whereas 
opinion involves a mental operation. What a witness thinks in respect to 
matters in issue is a matter of opinion and he cannot state it. 

Exceptions to the rule that witnesses cannot state opinions. There are 
three principal exceptions to the general rule excluding opinion evidence. 
These exceptions are as follows: (1) opinions arising from facts of daily 
observation and experience forming the basis of conclusions of fact; (2) 
opinions as to handwriting; (3) opinions of experts. 

Opinions which are practically instantaneous conclusions drawn from 
numerous facts within the daily observation and experience of a witness are 
admissible. In this class are opinions, based upon the demeanor or appear
ance of a person, as to his sanity, sobriety, identity, or resemblance to an· 
other, his physical condition; or his temperamental condition, whether cool 
or excited, and the like. Any intelligent witness may testify as to his opinions 
of this character, which are merely conclusions of fact drawn from matters of 
everyday occurrence. 

When there is a question as to the person by whom any document was 
written or signed, the opinion of any person acquainted with the handwriting 
of the supposed writer, to the effect that it was or was not written or signed 
by him, is admissible in evidence. A person is deemed to be acquainted with 
the handwriting of another person when he has, at any time, seen that person 
write, or when he has received documents purporting to have been written by 
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that person in answer to documents written by himself, or under his authority 
and addressed to that person, or when in the ordinary course of business 
documents purporting to have been written by such person have been actually 
submitted to him. In any proceeding before a court or judicial officer of the 
United States where the genuineness of the handwriting of any person may be 
involved, any admitted or proved handwriting of such person shall be com· 
petent evidence as a basis for comparison by witnesses, or by the jury, court, 
or officer conducting such proceeding, to prove or disprove such genuineness. 

In regard to the third exception indicated above, to wit, opinions of 
experts, see Article lSB7. 

I5B 12. Ped:gree evidence; Section 187, NCB. A man may testify to his own 
age, although his testimony must be clearly hearsay. Likewise, any fact of 
family history such as birth, parentage, relationship, marriage, age, etc., 
or the date or place thereof, is admissible, as a matter of general family 
repute. 

15B 13. Real evidence; Sections 231 and 232, NCB. Real evidence is a term 
applied loosely to indicate objects of all sort material to the issue, or almost 
any kind of evidence, except the testimony of witnesses or writings. Common 
instances are the weapons with which crimes are committed, articles stolen, 
and, in general, all objects which are relevant to the case. When objects, 
such as buildings, cannot themselves be exhibited, photographs are admis
sible. If necessary or advisable, in order better to understand testimony given, 
the court may adjourn to the scene of the crime. In such a case the accused 
and his counsel must be present, and the court should take no testimony on 
the scene, and should allow no statements in the nature of testimony to be 
made further than is necessary to point out places already referred to in 
testimony given. 

In general, the same rules apply to real evidence that apply to verbal 
testimony. Primarily, it must be relevant. It must throw some light on the 
issues. Thus it is proper in a case of assault and wounding to allow the 
witness to show the wound or scar resulting. 

, 5B, 4. Res gestae; Sections , 89 and '90, NCB. Res gestae consists of
 
 
involuntary exclamations made contemporaneously with the main occurrence,
 
 
and inspired by sudden excitement or fright. It has been defined to be declara
 
tions of the individual made at the moment of a particular occurrence, when
 
 
the circumstances are such that we may assume that his mind is controlled
 
 
by the event, and may be received in evidence, because they are supposed
 
 
to be expressions involuntarily forced out of him by the particular event and
 
 
thus have an element of truthfulness which they might otherwise not have.
 
 
For declarations on this ground to be admissible, they must not have been
 
 
mere narratives of past occurrences, but must have been made at the time
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the act was done \\hich they are supposed to characterize, and have been 
well calculated to unfold the nature and quality of the acts they were intendpd 
to explain, and to so harmonize with them as to constitute a single transac
tion. Examples are threats or declarations of the accused in connection with 
his commission of the crime that indicate his intent or knowledge; declara
tions or exclamations of a party injured that go to indicate the nature of the 
violence and the parties responsible; language of accomplices; cries of by
standel's; facts; circumstances, and declarations showing premeditation and 
preparation for the crime_ All such may be established by the testimony of 
persons who heard the utterances, etc. All such declarations and statements 
must be made so near in time to the principal transaction as to preclude the 
idea of deliberate design or afterthought in making them, but it is not 
essential that they should have been made in the presence or hearing of the 
accused. 1\'01' does it matter that the party making them would be incom
petent to testify in the case. For instance, the statements of a wife under such 
circumstances would be admissible against her husband. Where the crime 
committed is the culmination of a series of acts, such as in riots, etc., the 
res gestae rule applies to all acts and declarations of the rioters and by
standers that would tend to indicate purpose, motive, etc. 

The res gestae is considered as an act connected with, or an incident of. 
a main transaction, and not as testimony. As soon as it assumes the character 
of a narration, rather than a spontaneous exclamation, and there is probable 
ground for belief that it \I as inspired by a desire to influence the case, it is 
inadmissible as falling under the hearsay rule. The application of the rule 
of res gestae is not limited strictly to circumstances and occurrences con
temporaneous with the principal facts at issue, nor with the transactions 
leading up to the principal facts, but would extend to a case of identification_ 
as when, for instance, a party who has seen the commission of a crime and 
afterwards sees the accused and spontaneously identifies him by some such 
exclamation as "There's the man that did the killing," although such state
ment as to identification may have been made days after ~he principal act 
was committed. 

The following examples illustrate what constitute the res gestae: Where 
a man is charged \I ith murder, manslaughter, or assault, and the person 
against whom the violence is offered is another man, and the wife of the 
former, while walking with the latter, exclaims, Run, here comes my jealous 
husband and he will kill you! her exclamations would be admitted as part 
of the res gestae. If the man had then fled to his house pursued by her hus· 
band, and she had followed to deter him from injuring the other man and 
later had run from the house shouting, My husband is killing Jones! or has 
just killed Jones! her exclamations would be admissible as constituting part 
of the res gestae. If a party in the next room had heard a shot and then a 
voice that he recognized as Jones's say, You shot me for revenge and nothing 
else, the declaration would be considered as a part of the res gestae. 
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C. DOCUMENTARY EVIDENCE 


15C1. Authentication; Section 199, NCB. Every document or other writing 
offered in evidence must be authenticated; that is to say, its genuineness must 
be proved. This may be proved like any other fact, by calling a witness who 
saw it executed, or to testify as to handwriting. It may also be done under 
the exception to the hearsay rule for official documents, as where a notary's 
certificate of an absent party's acknowledgment is used, or where an official 
copy by the custodian is used. In all such cases of the use of official docu
ments proof of authenticity is facilitated by the presumption of genuineness 
which attaches to an official seal or signature, with recital of the official title 
of the person signing. No further evidence of authenticity is needed, where 
this presumption applies, unless the other side rebuts it. This does not apply, 
however, where the document appears on its face as of doubtful veracity. 
It is proper to call witnesses to show that a writing offered in evidence is 
not competent in that it cannot be relied upon owing to the way it was pre
pared, or for any other reason that may render it incompetent. Also it may 
be shown that entries in a document have been made by unauthorized persons, 
or that the document is a forgery. The party producing a document which 
has been altered in a part material to the question in dispute, and which 
appears to have been altered after its execution, must satisfactorily account 
for the appearance of the alteration before the document will be received 
in evidence. 

15C2. Best evidence rule; Section 194, NCB. This rule, briefly, forbids 
secondary evidence of the contents of a writing so long as the original is 
unaccounted for. Exception is made, however, where it is satisfactorily shown 
that the original has been lost or destroyed without fault of the party offer
ing the evidence. When the door is thus opened to secondary evidence it 
may be of any kind available. A copy of the original would be the best, but 
verbal testimony as to the contents would be admitted from a person who 
had knowledge of the document. Where the original is in the possession 
of the party against whom the evidence is offered and the latter fails to 
produce it after reasonable notice, either a duly authenticated copy, or parol 
evidence by someone knowing the contents of the original, may be received. 

15C3. Definition of documentary evidence; Section 192, NCB. Legal evi
dence is not confined to the human voice or oral testimony, but includes 
every tangible object capable of making a truthful statement, such latter class 
of evidence being roughly classified as documentary evidence. In oral evi
dence the witness is the man who speaks; in documentary evidence the wit
ness is the thing that speaks. In either case the witness must be competent, 
that is, must be deemed competent to make a truthful statement, and in either 
case the competency of the witness must be proved before the evidence is 
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admitted, the difference being that in oral evidence the competency. is proved 
by a legal presumption, and in documentary evidence the competency must 
be proved by actual testimony; and the further difference that in oral evi
dence the credit of the witness is tested by his own cross-examination, while 
in documentary evidence the credit of the witness is tested by the cross
examination of those who must be called to prove its competency. 

15C4. Entries in the regular course of business; Section 202, NCB. Courts 
and boards in the Navy will be governed by the following rule of evidence 
laid down by the act of 20 June 1936 (28 U. S. Code Supp. 695): Any 
writing or record, whether in the form of an entry in a book or otherwise, 
made as a memorandum or record of any act, transaction, occurrence, or 
event, shall be admissible as evidence of said act, transaction, occurrence, 
or event, if it shall appear that it was made in the regular course of any 
business, and that it was the regular course of such business to make such 
memorandum or record at the time of such act, transaction, occurrence, or 
event or within a reasonable time thereafter. All other circumstances of the 
making of such writing or record, including lack of personal knowledge by 
the entrant or maker, may be shown to affect its weight, but they shall not 
affect its admissibility. The term business shall include business, profession, 
occupation, and calling of every kind. 

15C5. Hearsay rule as applied to documentary evidence; Sections 201 and 
203, NCB. Where the author of a document does not appear as a witness, 
it remains only a hearsay statement and can be received only under some 
exception to the hearsay rule. Thus, in general, ex parte affidavits, letters 
from members of the family of an accused, certificates from a physician that 
an accused has been under medical treatment, etc., the admission of which 
would, in effect, permit the author to testify without submitting him to cross
examination, are mere hearsay statements and are inadmissiblp in eyidence. 
Entries in books of account of a deceased perion, entries in the regular 
course of business, and official records and certificates are the most com
mon examples of statements admissible as an exception to the hearsay rule. 

The distinction between cases in which a document is offered as evi
dence I)f the truth of the facts stated therein, and those in which it is not 
so offered must be recognized. As, for example, in a case where the specifica
tion alleged that certain conduct brought scandal and disgrace upon the 
naval service, it was held that a newspaper was properly admissible in evi
dence, not as evidence of the facts stated therein in regard to the conduct 
of the accused which must be otherwise established, but as evidence of the 
publicity which was given the aHeged misconduct, for which purpose it 
was not hearsay but was the best evidence. 

15C6. Introduction of documentary evidence; Section 198, NCB. When 
documentary evidence is offered before courts-martial, it must be in public 
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session of the court, and the proper procedure is as follows: The proper 
custodian (the recorder, judge advocate or other person properly having 
the document in his possession) takes the stand as a witness to identify such 
document; the party offering the document presents it to the opposite party 
and to the court for inspection and opportunity to interpose objection to its 
admission; and then, if there be no reasonable objection interposed, the 
witness reads therefrom such entries as may be pertinent to the issue. Should 
objection be interposed by either party to the trial, the court will rule upon 
the objection, and the decision of the court thereon will be final, subject 
to consideration by the reviewing authorities. 

15C7. Letters and telegrams; Section 205, NCB. If competent (see Article 
13C5) and relevant a letter or telegram is admissible. Before a letter can 
be received against the accused it must be shown that he wrote, dictated, or 
signed it. A letter written by other persons is not admissible either for or 
against the accused until its authenticity is established, and if written to the 
accused it must appear that he replied thereto or acted on its contents. These 
same remarks apply to a telegram. When its genuineness is shown, a tele
gram may be received in evidence although unsigned or not in the accused's 
handwriting. In court-martial cases the original telegram, and consequently 
the one that must be produced to satisfy the best evideru:e rule, is the one 
deposited at the sending office. The received copy can only be given in evi
dence on a showing that the original is lost, etc., as stated in Section 194, 
Naval Courts and Boards, 1937. 

15C8. Offer of document ir. full: Section 200, NCB. Although only a part 
of a document may have been read to the court, or only a general result 
deduced therefrom may have been testified to, the document in full must 
have been offered and received in evidence before such testimony can be 
received. The opposite party is thus afforded an opportunity to call upon the 
witness to read such additi~nal entries as may be pertinent to the issue, and 
for which the party introducing the ~ocument failed to call. Thus, if the 
question before the court at the time is the character of an accused, and 
the defense has introduced in evidence his service record from which it has 
been shown that the accused has an average of 4,0 in markings in sobriety, 
the recorder (judge advocate), by cross-examination, can require the wit
ness to read the marks of the accused in obedience, in order to show that 
the accused has a number of low marks therein or that his average therein 
is low. In other words, the rule provides an opportunity for the court to 
have before it all the information contained in the document, and the party 
introducing it in evidence cannot pick and choose therefrom the points he 
desires to set forth, and suppress the remainder. However, documentary 
evidence offered to a court need not necessarily be a record complete in 
itself. For example, when, under Article 60, AGN, the record of the testi-
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mony of a witness given before a court of inquiry, from whom oral testi
mony cannot be obtained, is offered in evidence before a general court
martial, the full document admissible in evidence is thc record of the entire 
testimony of such witness before the court of inquiry and not the whole 
record of proceeding of such court. 

15C9. Official records and certificates; exception to best evidence rule; 
Section 196, NCB. The law t28 U. S. Code 661) provides that copies of 
records, etc., of the Government, duly authenticated under official seal shall 
be admitted in evidence equally with the originals thereof. 

It must be borne in mind that the mere fact that the document is an 
official report does not of itself make it admissible in evidence. This law 
merely makes copies of any records or papers in the Navy Department or 
any bureau thereof, or in the official files of a commander in chief, fleet, 
squadron, division, flotilla, or smaller unit commander, or in the official 
files of the commanding officer of a ship, brigade, regiment, or separate or 
detached battalion, or of a navy yard or naval station, if authenticated by 
the signature of the chief of bureau, commander or commanding officer or 
commandant, as the case may be, and the impressed stamp of the bureau, 
office, ship, etc., having custody of the originals. admissible into evidence 
equally with the originals thereof before any naval court or board, or in any 
administrative matter under the Navy Department. 

The act of June 20, 1936 (28 U. S. Code 695e) , provides that a copy of 
any foreign document of record or on file in a public office of a foreign 
country, certified by the lawful custodian, when authenticated by a certificate 
of a consular officer of the United States under seal, shall be admissible in 
evidence equally with the original in any court of the United States. This 
rull' mav be followed bv a naval court-martial. 

15Cl0. Parol evidence rule; Section 197, NCB. This rule is that the 
contents of a written instrument cannot be altered by oral declarations, and 
that evidence tending to show such alterations will not be received or heard. 
This rule, however, does not exclude testimony for the purpose of explaining 
any ambiguity in a document or of throwing light on the circumstances 
attending its making. Such testimony does not controvert the writing. But 
it cannot be used to add terms to the writing. The parol evidence rule is 
binding, of course, only on the parties to the documents. 

In general, a document is prima facie only and is not conclusive evidence 
of the facts stated therein. The opposite party may introduce evidence to 
rebut it or show that the contrary is the truth. 

15Cl1. Private documents; Section 204, NCB. It is a general rule that 
private documents of an ex parte nature, such as affidavits, are not admissible, 
if objected to, as evidence of the subject matter therein contained. They are 
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mere self-serving statements. However, an affidavit is admissible as to col
lateral or ancillary matters, as, for instance, to establish the loss or destruc
tion of a document in order to prepare the way for secondary evidence, and 
to impeach a witness. But the original authenticated entries and writings of a 
person who was in a position to know the facts therein stated, made at about 
the time such facts occurred, are admissible as evidence of such facts under 
the following circumstances, provided the entrant is unavailable as a witness, 
as in case of subsequent death or insanity: (1) When the entry or writing 
is against the interest of the maker; and (2) when it was made in due course 
of business, in a professional capacity, or in the course of the person's 
ordinary and regular duties. 

15C12. Registers, muster sheets, photographs, sketches, etc.: Section 206, 
NCB. Attendance records at any place, such as roll calls or muster sheets, 
hotel registers, and the like, made in the regular course of business (see 
Section 202, Naval Courts and Boards, 1937), are admissible as evidence. 
A stub may be admitted if identified by the person who made it out and if 
testified to have been correctly made and to have corresponded with the 
check or other writing which has been lost. A newspaper record of a ball 
game or other occurrence is not competent evidence. A photograph proved 
to be a true representation of the thing it represents is competent. The essential 
foundation for a photograph of a person, for instance, may be laid by testi
mony that it looks like that person. An X-ray photograph verified by proof 
that it is a true representation is admissible. An official chart is admissible 
as an official document. An unofficial chart or sketch, diagram, plan, or 
drawing, representing things which cannot be as conveniently and as clearly 
described by witnesses, when proved to be correct or when offered in con
nection with the testimony of a witness, is admissible as a legitimate aid to the 
court; a showing of approximate correctness is sufficient. 

15C13. Voluminous documents: exception to the best evidence rule: Section 
195, NCB. Where the original consists of numerous accounts or other docu
ments that cannot be examined by the court without great loss of time, and 
the fact sought to be established from them is only the general result of the 
whole, parol evidence may be received to establish the general result with
out reading the records; as, for example, where an officer's official record, 
embracing numerous individual reports, letters, etc., is introduced to prove 
that he has never been reported for certain misconduct. In such a case a wit
ness who has carefully examined the reports may be permitted to testify 
as to the general result; that is, that the official record contains no remarks 
to the effect that the accused was intemperate, etc. Likewise, where it is 
des' ~ed to prove from a document, such as a service record, that an enlisted 
man has received an average mark of 4.0 in sobriety, it is unnecessary to 
read all his marks under this heading, but the general result may be stated 
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by the witness who has examined the record. In such cases it must be 
shown that: 

1. The writings are so numerous or bulky that they cannot conveniently 
be examined by the court. 

2. The fact to be proved is the general result of the whole collection. 
3. The result is capable of being ascertained by calculation or exam

ination. 
4. The witness is a person skilled in such matters, and capable of 

making the calculation or examination. 
5. He has examined the whole collection and has made such a calcula

tion or examination. 
6. The opposite party has had access to the books and papers from 

which the calculation or examination is made. 
7. Opportunity is afforded the opposite party to cross-examine the 

witness upon the books and papers in question, and to have them, or such 
of them as the cross-examiner may desire (or properly authenticated or 
proved copies), available in court for the purposes of the cross-examination. 

D. INTENT 

15D1. Criminal intent: Section 151, NCB. In respect to the element of 
intent, crimes are distinguished as follows: Those in which a distinct and 
specific intent, independent of the mere act, is essential to constitute the 
offense, as murder, larceny, burglary, desertion, and mutiny, etc.; and those 
in which the act is the principal feature, the existence of the wrongful intent 
being simply inferable therefrom, as rape, sleeping on watch, drunkenness, 
neglect of duty, etc. In cases of the former class the characteristic intent 
must be established affirmatively as a separate fact; in the latter class of 
cases it is only nec'essary to prove the unlawful act. 

15D2. Drunkenness as showing absence of intent: Section 152, NCB. It is a 
general rule of law that voluntary drunkenness is not an excuse for 
crime committed in that condition. But the question whether or not the 
accused was drunk at the time of the commission of the criminal act may be 
material as going to indicate what species or kind of offense was actually 
committed. Thus, there are crimes that can be consummated only where a 
peculiar and distinctive intent, or a conscious deliberation, or premeditation 
has concurred with the act, which could not well be possessed or entertained 
by an intoxicated person. In such cases evidence of the drunken condition 
of the party at the time of the commission of the alleged crime is held 
admissible, not to excuse or extenuate the act as such, but to aid in deter
mining whether, in view of the state of his mind, such act amounted to the 
specific crime charged; or which of two or more crimes similar but dis
tinguished in degree it really was in law. Thus, in cases of such offenses as 
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larceny, robbery, burglary, and passing counterfeit money, which require 
for their commission a certain specific intent, evidence of drunkenness is 
admissible as indicating whether the offender was capable of entertaining 
this intent or whether his act was anything more than a mere battery, tres
pass, or mistake. So, upon em indictment for murder, testimony as to the 
drunkenness of the accused at the time of the killing may ordinarily be 
admitted as indicating a mental excitement, confusion, or unconsciousness 
incompatible under the circumstances of the case with premeditation or a 
deliberate intent to take life, and as reducing the' crime to the grade of 
manslaughter. On the other hand, where, to constitute the legal crime, there 
is required no peculiar intent, no wrongful intent other than that inferable 
from the act itself, as in cases of assault and battery, rape, or arson, evidence 
that thc offender was intoxicated would, strictly, not be admissible in defense. 

15D3. Negligence; Section 153, NCB. The degree of care and caution to 
avoid mischief required to save from criminal responsibility, for instance, 
one who accidentally kills another, is that which a man of ordinary prudence 
.would have exercised under like circumstances; mere slight negligence, with 
no intent to do harm, under such circumstances that it could not reasonably 
be supposed that injury would result, does not furnish a foundation for 
criminal responsibility for a resulting death. The degree of negligence 
necessary to support criminal liability must be gross and culpable. 

15D4. Similar acts as showing intent or motive; Section 163, NCB. In cases 
requiring a specific intent, evidence of similar acts previously done by the 
accused may be admissible to show the intent or motive with which the 
other act was done. In an English case a man was being tried for pawning 
an imitation diamond as genuine. Evidence that he had shortly before tried 
to pawn other false articles was admitted. The rule set forth in this section 
is an exception to the general rule that a distinct crime, unconnected with 
that alleged in the specification, cannot be given in evidence against the 
accused. It is not proper to raise a presumption of guilt on the ground that, 
having committed one crime, the depravity it exhibits makes it likely that 
he would commit another. But where the felonious intent or guilty knowledge 
is a material part of the crime, as in cases of forgery, uttering false notes, 
fraud, etc., evidence of similar acts of the accused at different prior times, 
is admissible if such acts tend to prove the existence of such guilty knowledfre 
or felonious intent. Crimes involving illicit sexual intercourse either in 
incest, adultery, or rape, at prior times, constitute another exception to the 
general rule. 

E. PROOF 

15E1. Burden of proof; Sections 154 and 155, NCB. The law presume3 
every man innocent of crime. The prosecution has in each case the hurden 
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of overcoming this presumption. The accused's guilt must be established 
by substantive proof. By the plea of not guilty every ebr.ent of the crime 
specified is debated, and the prosecution must affirmatively prove it, even 
though it be a matter of negative averment in the specification. proof of 
which is peculiarly within the knowledge of the accused. The burden of proof 
~ever shifts to the accused. It is immaterial that the accused sets up a defense 
by way of justification or excuse, as insanity, or an alibi. 

In collateral issues arising in the course of the trial as to the competency 
of witnesses, the admissibility of testimony, and the like, the burden of proof 
rests upon the party who alleges incompetency or objects to the admission 
of particular testimony. 

15E2. Burden of proceeding; Section 157, NCB. A prima facie case (see 
Article lSE3) has no effect on the burden of proof. It shifts the burden of 
going forward, or of proceeding, because if the accused does nothing he will 
be convicted. The burden of proceeding is sometimes loosely called the 
burden of proof, but is really something very different. The question for 
the court at the end of the trial remains, Has the recorder (judge advocate) 
proved the guilt 0/ the accused beyond a reasonable doubt? and not, Has the 
accuud proved his innocence? 

15E3. Prima facie case; Section 156. NCB. Prima facie and 3uDicient evi
dence are synonymous. A prima facie case is one that is established by 
8ufficient evidence and can be overthrown only by rebutting evidence adduced 
on the other side; the amount of evidence that would be sufficient to counter
balance the general presumption of innocence, and warrant a conviction, if 
not encountered and controlled by evidence tending to contradict it, and 
render it improbable, or to prove facts incom,istent with it. 

15E4. Proof that the act was really committed; Section 149, NCB. Corpu.s 
delicti, literally the body or substance 0/ the crime, may be defined in its 
primary sense as the fact that a crime has actually been committed. It is the 
general fact without which there could be no guilt, either in the accused or 
in anyone else, and must be established before anyone can be convicted of 
the perpetration of the alleged crime; otherwise, the accused might be con
victed of murder, for example, when the person alleged to have been murdered 
was still alive, or of theft when the owner had not lost the goods, or of arson 
when the house had not been burned. 

Usually the corpus delicti is evidenced before any other main fact, but 
this is not the mandatory rule. The court may determine the order of evi
dence on the general principles otherwise prevailing. Thus, in some offenses 
such as sodomy, uttering a forged instrument knowing it to be false, etc., 
the question whether a crime has been committed is frequently so intimately 
connected with the question whether or not the accused is guilty of the crime 
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charged that there can be no separation in the evidence, the proof of the 
corpus delicti depending entirely upon the acts and intent of the accused. 
Accordingly in such cases evidence of acts and intent, if admissible at all, 
are admissible at any stage of the proceedings upon the trial. The order of 
proof may also be varied for the convenience of the witnesses or the court. 

15E5. Proof that the accused committed the aet and had the requisite 
criminal intent at the time; Section 150, NCB. There must first be proof 
that the person in court as the accused is the person named in the charges 
and specifications. This may be established from his descriptive list or by 
testimony of those who know the accused by name. It must then be clearly 
and affirmatively shown that the person in court as the accused is the person 
who did the act specified and to which the testimony of the witness will refer. 
It must also be proved that the accused had the requisite criminal intent at 
the time he committed the act. In this regard see Article 15Dl. 

15E6. Proof beyond a reasonable doubt; Section 158, NCB. If there is a 
reasonable doubt as to the guilt of the accused, he must be acquitted. If there 
is a reasonable doubt as to the degree of guilt, the finding must be in a lower 
degree on which there is no such doubt. In making its finding the court must 
strictly observe the rule that it must reach its conclusion solely from the 
evidence adduced. It is not necessary that each particular fact advanced by 
the prosecution should be proved beyond a reasonable doubt; it is sufficient 
to warrant conviction if, on the whole evidence, the court is satisfied beyond 
such doubt that the accused is guilty. 

15E7. Reasonable doubt defined; Section 159, NCB. By reasonable doubt 
is meant an honest, substantial misgiving generated by insufficiency of proof. 
It is not a captious doubt, not a doubt suggested by the ingenuity of counsel 
or court and unwarranted by the testimony, nor is it a doubt born of a 
merciful inclination to permit the accused to escape conviction nor prompted 
by sympathy for him or those connected with him. Proof beyond a reasonable 
doubt is not proof to a mathematical demonstration. It is not proof beyond the 
possibility of a mistake. A reasonable doubt is a doubt based on reason, and 
which is reasonable in view of all the evidence. And if, after an impartial com
parison and consideration of all the evidence, one can candidly say that one is 
not satisfied of the defendant's guilt, he has a reasonable doubt; but if, after 
such impartial comparison and consideration of all the evidence, one can 
truthfully say that one has an abiding conviction of the defendant's guilt 
such as one would be willing to act upon in the more weighty and important 
matters relating to one's own affairs, he has no reasonable doubt. A moral 

certainty of guilt persuaded by the proof calls for conviction. When such 
has been established, a court can no more properly acquit than could it con
vict when there has been an insufficiency of proof. 
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76. THE FACT~FINDING BODIES 

16-1. Purpose of investigations and courts of inquiry. Courts of inquiry 
and investigations, as the names signify, are primarily fact-finding bodies, 
and, unless specifically directed by the convening authority in the precept 
to express opinions or to make recommendations, will confine themselves 
to findings of fact. The proceedings of these bodies are in no sense a trial 
of an issue or of an accused person; they perform no real judicial function; 
they are convened solely for the purpose of informing the convening authority 
in a preliminary way as to the facts involved in the inquiry, and when 
directed, to aid him with opinions and recommendations; their conclusions 
are merely advisory. Convening authorities should remember that any action 
taken in a matter subsequent to its·investigation is taken upon the initiative 
of the convening authority in his administrative capacity. The function of 
these bodies is merely to aid such officer in the performance of his administra
tive duties, and not to relieve him of responsibility for his administrative acts. 

16-2. The administrative report. Where matters requiring investigation 
present little doubt as to the facts involved and there is no reason to pre~erve 

sworn testimony, administrative reports as outlined in Section 722, Naval 
Courts and Boards, 1937, should be submitted instead of convening one of 
the more formal investigations. An administrative report need not consist 
of more than a letter addressed to the Secretary of the Navy (Office of the 
Judge Advocate General) by the commander concerned, containing a narra
tive of the facts, and such opinions and recommendations as are deemed 
advisable, covering all the points usually contained in the report of a more 
formal body. To this letter may be appended as enclosures such signed state
ments, affidavits, photographs, etc., as are necessary to substantiate and 
clarify the report. 

16.-3. Investigation-by one officer. An investigation is composed of one 
officer and is constituted by the precept of the convening authority which 
should refer to 5 U. S. Code 93, the statutory authority therefor. Whether 
or not an investigation shall be by a board of officers or by one officer is 
entirely within the discretion of the convening authority, but in important 
cases where the facts are various and complicated, where there appears to be 
reason for suspecting criminality, or where crime has been committed with 
uncertainty as to the perpetrator, or where serious blame has been incurred 
without certainty on whom it ought chiefly to fall, a court of inquiry or a 
board of investigation affords the best means of collecting, sifting, and 

483 RESTRICTED 



484 NAVAL JUSTICE 

methodizing information for the purpose of enabling the convening authority 
to decide upon the necessity and expediency of further judicial proceedings. 
An investigation may be ordered by any officer empowered to convene a 
court of inquiry, by the commander of a division or larger force afloat, and 
by the senior officer present afloat or ashore. 

Sections 815 to 830, inclusive, Naval Courts and Boards, 1937, set out 
the procedural steps and a specimen record of proceedings of an investigation. 

16-4. Investigation-by board of officers. A board of investigation shall 
ordinarily consist of three officers as members. A separate recorder need not 
be named on a board of investigation if there is no likelihood of there being 
any defendants. In such cases, the junior member acts as recorder. A board 
of investigation may be ordered by any officer empowered to convene a court 
of inquiry, by the commander of a division, or larger force afloat, and the 
senior officer present afloat or ashore. The question as !1) who is the senior 
officer present is one of fact. 

Sections 782 to 814, inclusive, Naval Courts and Boards, 1937, set out 
the procedural steps and a specimen record of proceedings of a board of 
investigation. The procedure when a board performs the functions of an 
inquest is illustrated in Section 788, variation (ll), Naval Courts and 
Boards, 1937. 

16-5. The court of inquiry. A court of inquiry shall consist of not more than 
three commissioned officers as members and of a judge advocate, or person 
officiating as such. A court of inquiry has power to compel the attendance 
of civilian witnesses, and should be convened or requested where testimony 
of civilians will likely be desired. The proceedings of a court of inquiry may 
under certain conditions be evidence before a court-martial; otherwise, 
there is no vital distinction in the power or effectiveness of a court of inquiry 
and an investigation, and the question of which to convene is entirely within 
the discretion of the convening authority. Courts of inquiry may be con· 
vened by the President, the Secretary of the Navy, the commander of a 
fleet or squadron, and by any officer of the naval service authorized by law 
to convene general courts-martial. 

Sections 739 to 781, inclusive, Naval Courts and Boards, 1937, set out 
the procedural steps and a specimen record of proceedings of a court of 
inquiry. 

16-6. Determination of the appropriate Investigative procedure. The atten
tion of the service has been invited to the desirability of saving paper work 
as well as the time and effort of personnel through the use of administra
tive reports in appropriate cases, instead of the more formal investigations. 
Types of cases which should ordinarily be covered by courts of inquiry or 
boards of investigation are specified in Sections 723 to 726, inclusive, Naval 
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Courts and Boards, 1937, as follows: (1) Loss of life from accident or under 
peculiar circumstances. (2) Serious casualties to or deficiencies in ships. 
(3) Accidental explosions in which ammunition or other explosives are 
destroyed. (4) Loss or stranding of a ship of the Navy. (5) Collision with 
a merchant ship. 

The following general principles may be applied to determine which of 
the investigative procedures to employ in any case: (1) Convening authori· 
ties have broad discretion in determining which of the investigative pro
cedures should be employed (see Section 720, Naval Courts and Boards, 
1937). (2) An administrative report is permitted where there is no doubt 
as to the facts of any particular incident or occurrence and no reason why 
sworn testimony should be preserved (see Section 722, Naval Courts and 
Boards, 1937). (3) Administrative reports should be used generally, except 
where there is loss of life or personal injuries resulting from an accident 
under unusual circumstances; or where the facts connected with the occur
rence are various and complicated; or where a crime has been committed; or 
where there is reason to suspect criminality; or where serious blame has 
been incurred. 

When it has been determined that the facts should be reported, a com
plete administrative report will be fully as satisfactory as a more formal 
record in cases of accidents, property damage, injuries, fires, loss of equip
ment and similar cases where: (1) the occurrence is within the contempla
tion of Sections 720 and 722, Naval Courts and Boards, 1937; or (2) the 
ultimate facts and evidence which could be developed by more formal pro
ceedings would be identical with those which could be contained in an 
administrative report. Although no exact form is prescribed for an admin
istrative report, Figures 16-1 and 16-2 indicate a style which may be utilized. 
Whatever style is used, the findings of fact should be recorded as such and 
the opinions as such. Matters of opinion should not be stated in the findings 
of fact nor should findings of fact be stated in the opinions. 

Not even an administrative report is required in the case of minor 
injuries and misadventures of daily occurrence not within the purview of 
any of the investigative procedures, such as sickness, death from enemy 
action or natural causes, death or injury to civil service or contractors' 
employees when U. S. naval personnel or property are not involved, and 
those matters normally covered by routine reports or forms to appropriate 
bureaus. Regardless of whether formal or informal investigative procedure 
or a routine report is made, in any case involving potential civil claims 
against the Government for either personal injury or property damage, 
appropriate.instructions will be issued to insure: (1) that whatever form of 
report is chosen will fairly present all the facts relevant to the issue of civil 
liability; and (2) that the question of civil liability be not confused with 
the question of whether or not disciplinary action should be taken against 
any naval personnel involved. 
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U. S. NAVAL SECTION BASE
 
 
San Diego, California
 
 

9 September 1944 

From: Commanding Officer. 

To: Secretary of the Navy (Office of the Judge Advocate General). 

Via: Commandant, Eleventh Naval District. 

Subject: lliLL, Albert Carl, 000 00 00, SIc, USNR-Report of death. 

Ref: (a) Naval Courts and Boards, Sees. 720 and 722. 
(b) SecNav Itr. (Al7-24(411008) (D», 21 March 1942. 

1. This report is submitted in accordance with references (a) and (b). 

2. The following facts are established by enclosure (1), enclosure (2), records and 
other evidence available at this activity. 

(a) Albert Carl Hill, seaman first class, U. S. Naval Reserve, was transferred to 
this activity from th.e U. S. S. Delaware on 2 August 1942. 

(b) On 24 August 1944 about 2 :35 p.m., while in a status of absence over leave 
from this command, Hill was struck by a truck on 58th Place between Collins and 6th 
Streets, Los Angeles, California. As a result thereof he sustained injuries which resulted 
in instant death. The truck was operated by Fred Smith, a civilian, who first saw Hill 
sitting in a doorway about 40 feet south of Collins Street and later saw him get up and 
stagger south on 58th Place in a manner to indicate that he was intoxicated. Smith had 
been parked on 58th Place unloading articles from the truck. As Hill approached Smith's 
truck he waited for him to pass. He then started his truck. But after going a few feet 
forward, felt the right rear wheel of his truck rise in the air and then hit the pave
ment. He stopped the truck at once, got out and found Hill lying on the street. Navy 
Shore Patrol responded to call and arrived at 2 :50 p.m. Hill's body was lying in the 
middle of the roadway, head to south and feet pointing north. Identification was 
established by the U. S. Navy Shore Patrol. The body was removed from the scene of 
the accident by ambulance to the Los Angeles City Central Police Station and from 
there to the Los Angeles County Morgue where further identification was made. At a 
civilian inquest in Los Angeles, California, it was held that the driver of the truck was 
not intoxicated and was absolved from blame by the Coroner's jury. At this inquest it 
was also revealed that an autopsy had indicated a sufficient amount of alcohol in Hill's 
blood to produce intoxication. 

3. The following opinions are supported by the available evidence. 

(a) As a result of the accident above described and the injuries sustained Albert 
Carl Hill, seaman first class, U. S. Naval Reserve, died on 25 August 1944, at or about 
2 :35 p.m., not in the line of duty and not as a result of his own misconduct. 

Figure 1b-l a. Specimen administrative report; accidental death while AOL. 
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(b) The accident was apparently caused by the deceased's failure to exercise 
reasonable caution. However, there is no evidence of actual misconduct and neither the 
unauthorized absence nor the intoxication can be held to be the proximate cause of 

Hill's death. 

(c) Subject to the foregoing, the accident which resulted in the death of Hill was 
not a result of violation of law or naval regulations, and was not caused by the intent, 
fault, negligence or inefficiency of any person in the naval service or connected therewith. 

JJ. mSmljthe 
H. M. Smythe, 

Captain, U. S. Navy, 
Commanding Officer. 

Encls. 
1. U. S. Navy Shore Patrol File re subject death dated 30 August 1944. 
2. Copy of Page 9 entry in subject man's service record. 

Figure 16-1 b. Specimen administrative report, concluded. 
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U. S. S. DELAWARE 

15 April 1945. 

From: Commanding Officer. 

To: The Secretary of the Navy (Office of the Judge Advocate General). 

Subject: WILLIAMS, Jesse Clark, 000 00 00, S2c, USNR-Death of. 

Ref: (a) Naval Courts and Boards, Secs. 720 and 722. 
(b) SecNav Itr. (AI7-24(411008) (D)), dated 21 March 1942. 

1. This report is submitted in accordance with references (a) and (b). 

2. The following facts are established by enclosures (l) to (5), inclusive, records 
and other evidence available aboard this ship: 

(a) Jesse Clark Williams, seaman second class, U. S. Naval Reserve, was inducted 
into the U. S. Navy on 1 March 1944, at Boston, Massachusetts, thereafter voluntarily 
enlisting after induction into the U. S. Naval Reserve for a period of two years. He was 
transferred to this ship on 6 November 1944 for duty. 

(b) At approximately 0500, 10 April 1945, Isaac Hudson, SIc, USNR, discovered 
subject-named man suspended from the starboard deck rail of the ship, outboard, by 
means of a half-inch line, one end of which had been knotted around his neck and the 
other end secured to the rail. Hudson immediately notified the petty officer on watch 
and Williams was brought on deck and removed immediately to the sick bay where he 
was examined by Lieutenant Dewey A. Hollis, (MC), USNR, and pronounced dead 
from strangulation. According to Lieutenant Hollis' opinion, death occurred apprOld
mately at 0445. 

(c) Williams was last seen alive by Jack Warren, BM2c, USNR, at approximately 
0430, when Warren observed him walking aft along the deck in the direction of the spot 
where his body was later discovered. At the time, Williams was alone and made no 
reply when a greeting was addressed to him by Warren. There were no eyewitnesses to 
the act which resulted in Williams' death. 

(d) Investigation developed that during a period of approximately one month prior 
to his death the decedent was antisocial in his demeanor and refused to take part in 
the ship's recreational program. Insofar as can be determined, he was not in domestic 
or financial difficulty and his health record reflects no physical disqualification. His 
conduct during his entire enlistment period has been 4.0 and his proficiency has been 
slightly above average. None of Williams' shipmates have heard him voice any com
plaints or make any statements which would assign a motive for his actions. 

3. The following opinions are supported by available evidence: 

(a) As a result of respiratory strangulation, Jesse Clark Williams, seaman second 
class, U. S. Naval Reserve, died on 10 April 1945 at approximately 0445. 

Figure 16-2.. Specimen administrative report; suicid,,1 death. 
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(b) The cause of decedent's death was self-inflicted with suicidal intent. 

(c) The evidence discloses no motive for suicide which can be held to be reason
able or adequate. In the absence of such evidence it has been held in C.M.O. 1-1943, 
p. 103, that the act of suicide itself overcomes the normal presumption of sanity. Thc 
evidence further discloses no positive evidence of sanity. It has further been held in 
C.M.O. 1-1941, p. 148, that mere lack of acts indicating insanity is not sufficient to sup· 
port a finding that the deceased was sane. Therefore, the presumption of the Navy 
Department that no sane man would take his own life without reasonable or adequate 
motive is not controverted and the death of Jesse Clark Williams, seaman second class, 
U. S. Naval Reserve, is held to have been incurred in the line of duty and not as a 

result of his own misconduct. 

(d) S"bject to the foregoing, the incident aforesaid which resulted in the death 
of Williams was not the result of a violation of law or Navy regulation and was not 
caused by the intent, fault, negligence, or inefficiency of any person in the naval service 

or connected therewith. 

John B Compton 
John B. Compton, 

Captain, U. S. Navy. 
Commanding Officer. 

Encls. HW: 
1. Certificate of Death (NMS Form N). 
2. Statement of Isaac Hudson, SIc, USNR. 
3. Statement of Jack Warren, BM2c, USNR. 
4. Statement of Oliver W. Horne, CBM, USN. 
5. Statement of 'Cecil M. Thompson, SIc, USNR. 

2 

Figure 1b-2b. Specimen administrative report; concluded. 
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1b-7. Manner of requesting the convening of investigations or courts of 
inquiry. Activities requesting the convening of investigations or courts of 
inquiry should furnish the convening authority as soon as practicable with: 
(1) a succinct and brief account of the incident which will include when 
and where it occurred and the circumstances of death or injury, if any; (2) 
full name, service number, rating (or rank) and station of individual under 
investigation, injured or deceased; (3) full names, service numbers, ratings 
(or ranks) and stations of any parties defendant or interested parties; (4) 
full names and ranks of officers nominated as members of the courts or 
boards and of the judge advocate or recorder. 

Unless prevented by the exigencies of the service, the activity concerned 
should nominate to the convening authority the investigating officer, or the 
members of the board or court, and the recorder or judge advocate, and 
state that necessary clerical assistance will be furnished. Where there is loss 
of life from accident under peculiar circumstances, the medical officer should 
be nominated as a member of the board or court. 

1b-8. The precept of an investigation or court of inquiry. The precept of a 
court of inquiry or investigation shall, in addition to naming the member
ship thereof and setting the time and place of meeting, state clearly and 
concisely the matter that is to be investigated, and shall give explicit instruc
tions as to what the report of the court or investigation shall include and 
as to any other matters of procedure deemed necessary. Neither the record 
of an investigation previously held in reference to the same subject matter 
nor official opinions of any kind shall be attached to or made a part of the 
precept. Such records or papers may, however, as a separate matter, be sent 
to the judge advocate or recorder for the purpose of assisting him to bring 
out all the facts in regard to the matter under investigation. The precept 
shall also specifically name as defendants and interested parties all persons 
who appear to be such from the outset. The convening authority should 
cause to be notified the complainant and persons who appear to be defend
ants and interested parties from the outset of their right to be present dur
ing the investigation. A confirmation copy, signed by the convening author
ity, is required when the court or investigation is convened by dispatch. In 
addition to the above, the precept, or letters to an investigating officer, shall 
refer to the statutory authority therefor. 

Unless the power is expressly given by the convening authority in the 
precept, investigations will take no testimony under oath. When such power 
is given by the convening authority, however, all testimony shall be taken 
under oath. 

16-9. The composition of a board of investigation or court of inquiry. The 
composition of a court of inquiry or board of investigation, both in regard 
to rank of members and the corps to which they belong, shall be regulated 
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by the circumstances to be invesiigated. The number of officers to constitute 
such bodies is within the discretion and judgment of the convening authority, 
who must consider the importance of the matter to be investigated and the 
availability of officers for the purpose. When important material under the 
cognizance of one of the material bureaus of the Navy Department is 
involved, an officer especially trained or experienced in such material shall, 
whenever practicable, be appointed a member. In case the conduct or char
acter of an officer may be implicated in the investigation, no member of the 
court or investigation shall, if practicable, be his junior in rank; and should 
such officer not be of the line, it is proper, if the exigencies of the service 
permit, that one or more officers of the corps to which he belongs be detailed 
for duty on the court or investigation. If it can possibly be avoided, no 
officer shall be named as a member who has personal knowledge of the 
subject matter of the investigation. A~ officer who is ordered to duty as a 
member and who knows or has due reason to believe that he will be desig
nated as a defendant should immediately so advise the convening authority, 
and upon receipt of such information such officer should be relieved from 
duty on said body. 

Whenever, in the judgment of the convening authority, it may be neces
sary or desirable, a counsel to the judge advocate may be appointed. A sepa
rate recorder need not be named on a board of investigation if there is no 
likelihood of there being any defendants. In such case the junior member 
acts as recorder. 

16-10. Clerical assistance, interpreter, and orderly. The prOVISIOns for 
courts-martial with respect to clerical assistance and services of interpreters 
govern a court of inquiry or investigation. At the request of the judge advo
cate or recorder, the commanding officer of the immediate command within 
which the body is to sit shall direct an orderly to attend upon its meetings 
and execute its orders. 

16-11. Rule of assembling. Courts of inquiry and investigations shall 
assemble at the place and, as nearly as practicable, at the time named in 
the order convening them, but may adjourn, when desirable, to such place as 
may be convenient to the inquiry. The members thereof shall take their seats 
in the same order of rank or seniority as on courts-martial; that is, the 
senior member at the head or center of the table and the other members in 
order of rank at his right and left alternately. 

16-12. Duties of president or senior member. In a court of inquiry the 
president administers the oath to the judge advocate and to the witnesses, 
preserves order, decides upon matters relating to the routine of business, 
such as recess, and may adjourn the court from day to day, at and to such 
hours as in his judgment will be most convenient and proper for the trans-
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action of the business before him; but should an objection be made by any 
other member, a vote shall be taken with regard to it, and the decision of 
the majority shall govern. The same duties and responsibilities apply to the 
~enior member of a board of investigation, except that he does not administer 
an oath to the recorder as there is no provision of law which authorizes the 
administering of an oath to a recorder of a board of investigation. 

16-13. Duties of the judge advocate or recorder. The following are the 
duties of the judge advocate of a court of inquiry: (1) to summon all the 
witnesses required for the inquiry and to lay before the court a list of them; 
(2) to administer the oath or affirmation to the members; (3) to record the 
proceedings and to make up the record; (4) to conduct the examination of 
witnesses; (5) to assist in systematizing the information received, to minute 
in the proceedings the opinion and recommendation, if called for, and to 
render such assistance as will enable the court or investigation to lay all the 
circumstances of the case before the convening authority in a clear and 
explicit manner; (6) in conjunction with the president, to authenticate the 
proceedings by his signature. In general, he is the prosecutor and is respon
sible for bringing out all the facts. 

The same duties and responsibilities apply to the recorder of a board 
of investigation, except that he does not administer an oath to the members 
of the board as there is no provision of law which authorizes the 
administering of an oath to the members of a board of investigation. In case 
the junior member of a board of investigation is acting as recorder (a 
recorder not having been designated in the convening order), he will not 
act in any sense as prosecutor, but the board will act in an unbiased manner 
to obtain all pertinent information available. 

16-14. General rules and procedure. Courts of inquiry and investigations 
are usually cleared until-the order constituting them and the instructions 
contained therein are read and the mode of procedure has been decided 
upon. The judge advocate or recorder does not withdraw when the court or 
investigation is cleared. Whether the investigation shall be held with closed 
or open doors must depend on the nature of the matter to be investigated, 
and, if not specified by the convening authority, must be decided by the 
court or investigation. The fact that the investigation is held with closed 
doors can not work to exclude parties to the inquiry and their counsel. The 
body may be cleared at any time for deliberation, whereupon the parties 
and their counsel will withdraw. Clearing the court may be dispensed with 
under the general principles of Section 373, Naval Courts and Boards, 1937. 

Boards of investigation, although they shall collect material informa
tion from apparent or known facts, or from written evidence which they may 
possess, and shall record the declarations of persons examined before them, 
will not take testimony under oath except in important cases in which the 
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precept expressly states that such board is authorized to administer oaths in 
accordance with the provisions of 5 U. S. Code 93, in which case all testi· 
mony shall be taken under oath. 

When a board of investigation is not required by its precept to take 
testimony under oath, the record of such board cannot be introduced as 
evidence in subsequent proceedings, except as provided in Section 222, Naval 
Courts and Boards, 1937. Theref~re, a wider latitude is permissible and the 
rules of evidence need not be strictly observed; the function of such board 
being solely to obtain information for the convening and higher authority. 
The same rule applies tD an investigation not under oath made by an investi
gation officer or clerk. 

Reading of precept. After the mode of procedure has been decided 
upon, the complainant and defendants, if any, must be called before the 
court and the precept read to them by the judge advocate or recorder. 

Need not meet daily. Courts of inquiry and investigations need not 
meet from day to day, but have power to adjourn for such period as may 
be necessary without requesting permission of the convening authority. When 
the suspension of business is from one part of a day to another part of the 
same day it should be recorded as a recess; when from one day to another, 
as an adjournment. 

Challenges. Parties to an inquiry have the right to challenge any 
member, as set forth in Sections 561 and 562, Naval Courts and Boards, 1937. 

Members must determine according to the evidence. The oath taken 
by the members of a court of inquiry requires them to examine and inquire 
according to the evidence the matter before them. . 

Witnesses shall be examined apart from each other. It is improper for 
witnesses, unless they are otherwise connected with the inquiry, to hear the 
testimony of other witnesses. The court shall inform each witness, other 
than a member of the court, the judge advocate, or a party to the inquiry, 
immediately after the witness has been sworn, of the subject matter of the 
inquiry. All witnesses, except the judge advocate, a member, or a party to 
the inquiry shall be warned, after testifying, in accordance with the pro
visions of Section 297, Naval Courts and Boards, 1937. While it is not 
legally necessary that defendants should be warned that what they say may 
be used against them (when a witness under oath), it is desirable that in 
practice this be done and that they be further informed of their rights, 
particularly when they are without counsel. 

Summoning and examination of witnesses. The summoning and exami
nation of witnesses is conducted in the same manner as before a court
martial, except that a board of investigation and an investigation cannot 
compel the attendance of civilian witnesses. The attendance of such wit
nesses, therefore, is optional, and the subpoena for same should not include 
mention of a penalty for failure. Such witnesses can be subpoenaed by the 
recorder at Government expense only with the approval of the convening 
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authority, and the approval of the Secretary of the Navy is necessary to 
subpoena such witnesses from a distance which would require such authority 
if the attendance of the witnesses were desired before a general court-martial. 

The judge advocate or recorder first calls witnesses; the complainant, if 
there be one, is then entitled, when the judge advocate or recorder rests his 
case, to introduce evidence; defendants may then introduce evidence, and 
after they rest their cases, interested parties may call witnesses. If, at the 
end of the testimony of the above witnesses, the court or investigation 
desires further information, it may call witnesses. All witnesses shall be 
examined in accordance with court-martial procedure; that is, the order 
of their examination shall be direct, cross, redirect, and recross. 

When majority of members must be present. No business other than 
an adjournment shall be transacted unless a majority of the members be 
present, except when the convening authority so orders. 

Attendance of members. No member shall fail in his attendance at 
the appointed time unless prevented by illness or some insuperable difficulty, 
ordered away by competent authority or excused by the convening authority, 
except that a short temporary absence may be allowed by the president or 
senior member of the court or investigation; nor shall a member leave the 
vicinity of the assembly place unless authorized to do so by the convening 
authority or his superior. In case of the absence of a member, the senior 
officer shall inform the convening authority of the fact, and also of the 
reasons for the absence, if known to him, in order that the vacancy may be 
filled, if deemed necessary. A member absent during the investigation of 
any matter or case shall not vote upon a decision with regard to it unless, 
if necessary to arrive at a conclusion, a reinvestigation takes place in the 
presence of that member and of the parties. 

The record of proceedings. Instructions regarding the make-up and 
disposition of the record of proceedings of boards of investigation and 
courts of inquiry are contained in Chapter 5 of Naval Courts and Boards, 
1937. 

1b-15. Parties. The parties who because of attendant circumstances may 
become involved in a court of inquiry, board of investigation or investigation 
are designated (1) complainant, (2) defendant, and (3) interested party. 

Complainant. When an inquiry is ordered into facts in connection with 
an accusation or complaint made by any person to the convening authority, 
such person is known as the complainant and may be allowed to remain in 
court during the inquiry and make suggestions. 

Defendant. A person whose conduct is the subject of investigation is a 
defendant. Should it appear at any time that any person in the naval service 
or employ not named as a defendant in the precept becomes involved in 
such a way that an accusation against him may be implied, it is the duty of 
the court or investigation to inform such person through official channels 
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that he is a defendant. In informing a person that he is a defendant, he shall 
be notified of the gist of the evidence that tends to implicate him and 
instructed that he will be accorded the rights of an accused before a court
martial, namely, the right to be present, to have counsel, to challenge mem
bers, to introduce and cross-examine witnesses, to introduce new matter 
pertinent to the inquiry, to testify or declare in his own behalf at his own 
request, and to make a statement and argument. He has the right of any 
witness to refuse to answer incriminating or degrading questions. Conversely, 
should it become apparent at any time that a person who has been designated 
a defendant is involved in an insignificant degree, he should be informed 
that he is no longer a defendant. No person outside of the naval service or 
employ may be named a defendant. 

Interested party. Any person, not a complainant or defendant, who 
has an interest in the subject matter of the inquiry may, within the discre
tion of the convening authority, be designated in the precept as an interest~d 
party. Should it at any time during the course of the inquiry appear that 
any person not named in the precept has such interest, he may, within the 
discretion of the investigative body, be designated an interested party. In 
either case the person shall be notified that he will be allowed to be present 
during the inquiry, examine witnesses, and introduce new matter pertinent 
to the inquiry in the same manner as a defendant. The granting of these 
privileges to such a person may, but need not be at his own request. A person 
granted the privileges of an interested party may be called as a witness, but 
of course, cannot be required to incriminate himself. The foregoing pro
visions do not apply to collision cases, which are governed by Section 726, 
Naval Courts and Boards, 1937. 

It should be borne in mind that the status of a party to the inquiry is 
at all times subject to change, depending on the evidence adduced. Thus, a 
person not named in the precept might be designated an interested party 
during the course of the inquiry, at some later stage of the proceedings 
become implicated in the matter under investigation in such a way as to 
make him a defendant thereto, and subsequently cease to be a defendant 
because of being involved in an insignificant degree. 

If the rights of a defendant be not accorded when they should be, the 
record of proceeding of the court of inquiry or investigation, so far as con
cerns the person denied his rights, will be held of no evidential effect. This 
is one of the most important rules to be observed. 

16-16. Right to counsel. The complainant, defendants, and interested 
parties before a court of inquiry or investigation have the right to the aid 
of counsel. Should a defendant waive his right to counsel, the president or 
senior member shall warn him that sworn testimony is admissible as evi- . 
dence before courts-martial, as provided in Article 60, AGN, or the general 
rules of evidence, and again advise him to provide himself with counsel 
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informing him that counsel will be assigned him should he so desire. A state
ment that Section 734, Naval Courts and Boards, 1937, has been complied 
with shall be entered upon the record of proceedings in any case where an 
enlisted man so involved waives this right. 

16-17. Deliberations. After all the evidence is in and statements and argu
ments, if any, have been received, the court of inquiry or investigation 
should be cleared, the proceedings read over, and the instructions contained 
in the convening order carefully examined and scrupulously followed. 

After mature deliberation on the testimony recorded during the inquiry, 
the body shall proceed to report the facts, and, if so directed. an opinion or 
conclusion drawn from the facts and a recommendation as to what further 
action, if any, should be had. (A fact is an action; a thing done; a circum
stance.) Unless an opinion is called for, care shall be taken to state only 
facts. The body must weigh the evidence and include in its findings of facts 
those things which it believes the evidence establishes to have been done, 
and nothing further. If the body recommends that further proceedings be 
had in the matter, it should state in its recommendations the name of the 
person or persons against whom, and the specific matter upon which the 
proceedings should be conducted, together with the nature of the proceedings. 

Report shall include full statement of injuries and damage incurred. 
The report of the court or investigation shall include a full statement of 
injuries received by personnel and damagl<s to material and an opinion 
regarding line of duty and miscon1uct in accordance with Section 723, 
Naval Courts and Boards, 1937. 

Non-concurring member shall append reasons for dissent. If a member 
does not concur with the findings, opinion, or recommendations of the court 
or investigation, he shall append his reasons for dissent and subscribe his 
name thereto. The report shall be based on the opinion of the majority. 

Proceedings to be kept inviolate. It is held to be a breach of discipline 
on the part of any member to disclose or publish the opinion, findings, or 
recommendation of the court or investigation, or of the individual members 
thereof, without the sanction of the convening authority. 

Opinion should not be requested from an investigation. Ordinarily an 
opinion should not be requested of an investigation in view of the fact that 
but one officer constitutes such investigation. 

Authentication of proceedings. The proceedings of a court of inquiry 
(board of investigation) must be authenticated by the signatures of the 
president (senior member) and the judge advocate (recorder) but only the 
concurring members should sign the record. In the case of a minority report 
the respective reports must be signed by all members of the court ~board) 

and the record must be authenticated by the signatures of the president 
(senior member) and the judge advocate (recorder). The record of rro
ceedings is then to be submitted to the convening authority for his considera· 
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tion, after which the court (board) may adjourn temporarily to await his 
further instructions. 

16-18. Reviewing authority. Court of inquiry and investigation records 
are reviewed by the convening authority and by those officers, if any. through 
whom the record is forwarded (the record is forwarded through regular 
channels), who shall take such further action upon the matters disclosed by 
the inquiry as they may deem appropriate, and shall submit the proceedings 
to the Judge Advocate General. If any disciplinary action is taken, or will be 
taken by the convening or reviewing authority, a statement thereof shall be 

made in his action. 

Recording approval or disapproval of reviewing authority. The review
ing authority may record his disapproval of the proceedings in whole or in 
part or may return the record to the convening authority with recommenda
tion to the latter to change his action or to have the court revise the record. 
Such recommendation, however, is purely advisory. The general principles 
of Section 473, Naval Courts and Boards, 1937, apply. 

Failure to accord rights of a ,defendant to person. In case of failure 
to accord the rights of a defendant to a persoll who should properly have 
been made such, the convening authority should return the record to the 
court or investigation for revision, and direct that in such revision these 
rights be accorded. If for any reason this cannot be accomplished the 
record of proceedings shall be referred to such person for a statement before 
any action on the proceedings is taken by the convening authority or other 
reviewing authority which reflects adversely upon such person's official 
record. Such statement shall be attached to and made a part of the record 

of proceedings. 

Revision of proceedings. The proceedings of a court of inquiry or 
investigation may be revised as often as the convening authority may deem 
necessary. l\ew evidence may be received and recorded on every such re'vision 
and any of the previous witnesses may be recalled and re-examined with a 
view to eliciting further information, provided that all parties to the inquiry 
are afforded an opportunity to be present. 

16-19. Dissolution. A court of inquiry or investigation IS dissolved bv 

order of the convening authority. 

16-20. Determinations to be made where there is loss of life from accident 
or under peculiar or doubtful circumstances. Regardless of the investigative 
procedure determined upon in such cases it must be determined, if possible: 
(1) Whether the death was caused in any manner by the intent, fault, negli
gence, or inefficiency of any person or persons in the naval service or con· 
nected therewith. (2) Where the decedent" as in the naval service or con
nected therewith, whether or not death was in the line of duty and due to 
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misconduct (in this connection see Article 16-22), and will always find and 
record the facts as to the status of the deceased as to duty, authorized 
liberty, or otherwise. 

When court or board will perform the duties of an inquest. Unless the 
body has been lost the court of inquiry or board of investigation will per
form the duties of an inquest. The advisability of having a medical officer 
on the court or board in such a case is apparent. After convening, the court 
or board will first proceed to the place where the body may be, carefully 
identify it, and note the surroundings if pertinent; the court or board will 
summon such medical witnesses as may be advisable, including always, if 
possible, the doctor who performed the autopsy if one was made, or a doctor 
who assisted in or witnessed it, and will ascertain from them the exact 
condition of the body and the medical opinion of the cause of death. If homi
cide is indicated, the moment suspicion points toward any person, he should 
be accorded the rights of a defendant. 

Where death occurs away from ship or station. Where death results 
from causes contracted away from ship or station, a transcript of testimony 
of a coroner's inquest or a doctor's death certificate, recorded in the country 
where death occurred, has proved most helpful in making the determinations 
called for by Naval Courts and Boards, 1937. Frequently a conference with a 
coroner will be of great benefit to the investigation officer, recorder or judge 
advocate, in learning the names and addresses of witnesses, statements made 
by them and opinion as to cause of death. 

Where death results from motor vehicle accident. Where death resulted 
from a motor vehicle accident, the following facts, while not exhaustive, are 
nearly always pertinent: (1) speed of vehicle(s) involved; (2) condition of 
road; (3) condition of traffic; (4) traffic laws and regulations in force; 
(5) weather conditions; (6) mechanical condition of the vehicle(s), includ
ing brakes, steering gear l lights, tires, etc.; (7) sobriety of driverCs). 

16-21. Misconduct and line of duty. Whenever death or injury has befallen 
naval personnel under peculiar or doubtful circumstances, as indicated in 
the foregoing paragraph, an opinion must be expressed as to whether such 
death or injury occurred in the line of duty and whether it was caused by 
the victim's own misconduct. The rules under which this opinion is to be 
made are contained in Chapter 9, Naval Courts and Boards, 1937, and court
martial orders. The following paragraphs reflect the decisions of the Navy 
Department in matters pertaining to misconduct and line of duty. 

16-22. Reason for determining misconduct and line of duty. The purpose 
of the Navy Department's determination as to whether death was due to 
misconduct is to ascertain whether the gratuity statutes apply. This deter
mination is made by the Judge Advocate General of the Navy and his ruling 
is final. These statutes provide for payment of an amount equal to six 
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months' pay (at the rate of pay to which the deceased was entitled at the 
time of death) to the beneficiary of a deceased whose death was not the result 
of his own misconduct. They apply to officers (including nurses), and 
enlisted personnel, both tegular and reserve, Navy, Marine Corps and Coast 
Guard, on active duty. Whether reserve personnel are, in fact, in an active 
duty status at the time of their death is determined by the Navy Department. 
Midshipmen are officers in a qualified sense, and the gratuity statutes apply 
to them. 

The purpose of determining whether injury or disease was due to mis
conduct is to ascertain whether pay should be checked, time lost should be 
made good, and whether a finding of not in line of duty is mandatory. 

The purpose of determining the question of line of duty is to ascertain 
whether an honorable discharge for physical disability may be issued and 
whether hospitalization, pension, and other benefits apply. The Navy Depart. 
ment usually makes no determination of this question until it is presented 
in a case requiring such determination. Cases involving members of the 
reserve not on extended active duty in excess of 30 days, and of civilian 
employees are not under the jurisdiction of the Navy Department, but its 
opinion is frequently requested. Investigating bodies (including officers who 
submit administrative reports), therefore, are required to express opinions 
on these questions in all cases for the information of the Navy Department 
for possible future determination, and to aid the Veterans' Administration. 

It is a legal proceeding when a formal investigation is made into the 
injury or death of a member of another branch of the U. S. service or of a 
member of a foreign service. In such cases, however, any opinion by the 
investigating body relating to line of duty or misconduct is inappropriate, 
and is not binding on the service to which the person belongs. 

16-23. Misconduct. Misconduct is a wrongful act and implies a wrongful 
intention. The misconduct must be wilful, but wilfulness may be expressed 
or implied. Mere negligence or carelessness does not imply wilfulness, and 
is not misconduct. Negligence, to be misconduct, must be so gross and culp. 
able as to imply a reckless and wanton disregard for the safety of life or 
property. 

An inquiry or investigation into injury, disease, or death must deter· 
mine first whether any act of wilful misconduct on the part of the victim 
was a proximate cause of the injury, disease, or death. Proximate cause is 
that cause which naturally led to and which might have been expected to 
produce the result. It may not be the immediate cause, but may set other 
causes in operation. The causes that are merely incidental or instruments of a 
superior or controlling agency are not proximate or responsible ones, though 
they may be nearer in time to the result. For example, where present dis· 
ability can be traced to delay in treatment due to the negligence of others, 
a prior act of misconduct on the patient's part, if insufficient to cause that 
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disability, cannot be a determining factor. On the other hand where delay 
in treatment does not aggravate the patient's condition, such delay is not an 
intervening cause. It is only when the causes are independent of each other 
that the nearest is to be charged with the disability or death. 

If wilful misconduct proximately causing the injury, disease, or death 
has been established, a finding of not in line of duty is mandatory, since no 
act of wilful misconduct can legally be committed in line of duty. If such wil
ful misconduct has not been clearly and convincingly established, the investi
gating body proceeds to determine whether or not the requirement for line 
of duty has been met. Such injury, disease, or death not the result of own 
wilful misconduct is deemed to have been incurred in line of duty when the 
person was, at the time, in active service in the naval forces, whether on 
active duty or on authorized leave, unless it appears that, at the time, he 
was avoiding duty by deserting the service, or absenting himself without 
leave materially interfering with the performance of military duties, or was 
confined under sentence of court·martial or civil court. If the person was 
not thus avoiding duty and was not confined under sentence, a finding of 
line of duty is mandatory, whether or not the injury, disease or death grew 
out of relations unconnected with the service. 

16-24. Benefit of doubt. Where there are no clear and convincing facts of 
record showing that injury, disease, or death was due to an act of miscon
duct, there is a legal presumption that it was not due to misconduct. AI· 
though there may be evidence of an act of misconduct, if there is doubt 
whether that act was a proximate cause of the injury, disease, or death, the 
doubt should be resolved in favor of the victim. Even where a presumption of 
misconduct arises, a doubt created by rebutting evidence should be resolved 
in the victim's favor. 

An opinion that injury, disease, or death was not due to misconduct, 
based upon a finding of facts on which evidence was conflicting, should be 
accepted by reviewing authorities although there may be a reasonable dif· 
ference of opinion. 

16-25. Self-defense. Where an injury is caused by the unjustified attack 
of another, it is not misconduct. The holding is the same where the injury 
is sustained by a person while ddending himself against an aggressor. Even 
where the injured person struck first, it is not misconduct if his assumption 
that he was about to be attacked was not unwarranted. 

Where the facts tend to indicate that the injured person was the aggres
sor, or that an act of misconduct on his part was the proximate cause of his 
injury, his statement alone that the injury was incurred in self·defense is 
insufficient; it must be corroborated, Where there are no facts to evidence 
an act of misconduct. or to rebut the injured person's contention that he 
was not the aggressor in the fight, a case of misconduct is not proved, and 
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the injury must be held not misconduct. Injury to an unjustifit!d aggff~ssor 

is misconduct, unless the injury was proximately caused by an intervening 
act or circumstance which could not have been anticipated as a logical re
sult of the injured person's misconduct. If a prudent man would have antici
pated the intervening act which was the immediate cause of injury, the 
chain of causation from the original act of aggression to the resulting in
jury is complete. Mere words are not justification for assault, and an injury 
sustained by the person who used the words is to be held not misconduct, 
while an injury to the assailant inflicted by the one who used the provoca
tive words is to be held misconduct. 

16-26. Authorized and unauthorized absence. The fact that a person was 
on authorized leave or liberty at the time of injury, disease, or death is not 
material either as to misconduct or as to line of duty. Mere negligence or 
error of judgment on the part of the man injured or killed while on leave or 
liberty will not change to not line of duty what would otherwise be consid
ered line of duty. Admission to a naval hospital automatically terminates 
leave. 

The requirement for line of duty will generally not be met if injury or 
disease is incurred while the person is in the status of an unauthorized ab
sentee. If the person was avoiding duty by deserting the service, or by 
absenting himself without leave materially interfering with the performance 
of military duties, his injury or disease is considered not line of duty. It 
by no means follows, however, that it was due to Iilisconduct. The unauthor
ized absence will seldom be found to be a proximate cause, and misconduct 
is to be determined in the same manner as in other cases. A finding of not 
line of duty and not misconduct is not inconsistent. Where an act of mis
conduct is a proximate cause, the board finds misconduct without regard 
to the unauthorized absence. 

In a case where death was not the result of misconduct, the payment of 
the death gratuity is based upon the pay status of the deceased. Where the 
rate of pay, due to an unauthorized absence, is zero, however, no gratuity 
accrues to the beneficiary of .the deceased, and the Navy Department need 
make no present determination of the misconduct status. Therefore, a per
son who begins an unauthorized absence at midnight and is killed at noon 
while still so absent is not paid for that day, and was in non-pay status at 
the time of death. The death gratuity cannot be paid in such a case. Where, 
however, a person begins an unauthorized absence at 0100 and is killed at 
noon while still so absent, he is not checked for that day, and was in a pay 
status at the time of death. The death gratuity is paid in such a case. Neither 
death, however, may be considered line of duty if, at the time of death, the 
deceased was avoiding duty by deserting or by absenting himself without 
leave where such absence materially interfered with his duties. 
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The place of death may be material in determining pay status. A man 
injured during unauthorized absence who dies after admission to a naval 
hospital or after return to other naval jurisdiction died while in a pay 
status. Admission to an Army hospital, during the progress of joint Army
Navy operations, constitutes return to jurisdiction and such a person is 
thereafter in a pay status. 

16-27. Intoxication. To hold that intoxication resulted in an injury or death, 
two separate elements must be proved. First, there must be affirmative evi
dence of intoxication. Second, the intoxication must be a proximate cause, 
or at least a contributing factor, of the injury or death. Intoxication may be 
a proximate cause, even though there were other contributory causes. Where 
it sets other causes in operation; intoxication may be the proximate, though 
not the immediate, cause. 

The mere fact that a person was intoxicated at the time of injury or 
death is never sufficient, by itself, to show misconduct. Theories, however 
probable, are not enough; the evidence must show the casual connection. 
Where the same kind of accident may have overtaken a sober person, the 
fact that the victim of the accident was intoxicated will not change to mis
conduct what would otherwise be considered not misconduct. 

Where doubt of intoxication exists, intoxication cannot be considered a 
possible cause. Where intoxication is established and doubt exists that it was 
a proximate cause or contributing factor, the person should be given the 
benefit thereof in accordance with the general rule of liberal construction. 

The disease caused by over-indulgence in alcoholic liquor is diagnosed 
as alcoholism. Evidence of over-indulgence raises a presumption of miscon
duct on the part of a person suffering from alcoholism. This presumption 
may be rebutted by the patient, but an uncorroborated statement denying 
over-indulgence is not sufficient to overcome evidence of over-indulgence. 

The fact that the drinking of liquor was done during authorized leave 
or liberty does not make a disability or death resulting therefrom any the 
less due to misconduct because the disability or death occurred after a return 
to duty. 

Where an intoxicated man Gommits an offense, the degree of intoxica
tion may be material in determining the intent to commit the offense. If the 
injury was incurred in the commission of the offense, and the degree of in
toxication was not sufficient to nullify the criminal intent, the injury is due 
to misconduct. If it was sufficient to nullify the intent, it is still misconduct 
unless it be shown that the injury might have been incurred by a sober per
son. A man has a right to defend himself, and this right is not diminished 
by the fact that he was intoxicated, or had been drinking in a place where 
drinks were illegally sold, or in a place which was out of bounds. To show 
misconduct in such a case, it must appear that an ordinary, prudent man in 
a similar situatiQIl would be bound to anticipate that his conduct would he 
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followed by an assault of the nature of the assault which actually was made 

against him. 

A presumption of responsibility is raised by evidence that a person was 
operating a motor vehicle while intoxicated, and this presumption is not 

overcome by the rebutting statement of the driver alone. Unless there was an 

intervening cause over which the driver had no control, the intoxicated 

driver is guilty of misconduct. 

Misconduct is an administrative determination, and is independent of 

the findings of courts-martial. An entry of misconduct is not changed by the 
mere fact that the man was subsequently tried and acquitted of a charge of 

drunkenness based upon the same circumstances. The facts brought out in a 

trial, however, may show that the medical record is in error, and the mis

conduct entry may then be corrected. The dismissal of charges against a 
man by a civil court is not binding on the Navy Department, but should be 

given weight in determining whether the man was, in fact, drunk at the time 

of his injury. 

16-28. Drugs and poisons. Where injury, disease, or death results from the 
use of a drug for improper purposes, as for the intoxicating effect or to coun
teract the effects of previous indulgence in alcoholic liquor, it is misconduct. 
A mistake or mere error of judgment, however, in using a drug for proper 
medical purposes will not support a finding of misconduct. 

An increasingly frequent type of case is that in which disability or death 
is caused by the drinking of a beverage containing a poison, usually methyl 
alcohol. The determination of the misconduct status often depends upon the 
knowledge or notice of the source of the beverage. When a person partakes 
of a beverage which he either knows or has good reason to suspect was 
obtained from an illegitimate or unauthorized source, it is presumed that 
he willingly assumed any and all of the natural consequences of his act. 
Where the circumstances are such as to put a reasonably prudent person on 
notice that a beverage did not come from a legitimate or authorized source, 
his disability or death resulting from drinking that beverage is misconduct. 
Without positive evidence of knowledge or reasonable notice of the nature 
of the source, however, a person cannot be considered to have assumed a 
risk, and his subsequent poisoning is not misconduct, even if he thought 
the mixture was intoxicating and intended by drinking it to get drunk. The 
mere fact that the drinking occurred in a prohibited place or in violation 
of orders or regulations is not, in itself, conclusive of misconduct. Disability 
or death in such cases is proximately caused, not by drinking an alcoholic 
beverage in violation of orders or regulations, but by the fact that, unaware, 
the person drank poison. Where evidence of knowledge or notice is not 
clear and convincing, the victim should be given the benefit of the doubt. 
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16-29. Surgical and medical treatment. The policy of the Navy Department 
is not to require a person to undergo a surgical operation without his 
consent. 

In case of refusal to submit to surgery, the determination of the mis
conduct status depends upon whether the refusal is reasonable or unreason
able. Refusal of minor surgery deemed necessary by competent medical offi· 
cers is considered unreasonable in the absence of substantial indications to 
the contrary. Refusal of major surgery requires careful appraisal. The age 
of the patient, any existing physical contra-indications, record of previous 
unsuccessful operations, and any special risks must be considered. The re
fusal may be reasonable or unreasonable, according to individual circum· 
stances. If a board of medical survey considers the refusal unreasonable, the 
person may be subjected to disciplinary action. While surgery will not be 
performed over his protest, the continuance of his disability, even if the 
disability originally arose in line of duty, is considered misconduct and not 
line of duty from and after the time of his unreasonable refusal. 

Where prescribed medical treatment is the proximate cause of disabil
ity or death, it is not misconduct even if the injury or disease for which the 
person was admitted for treatment was incurred as a result of misconduct. 
So too, if failure of timely treatment, occasioned by the medical officer's 
delay, resulted in an otherwise avoidable disability, such disability is not 
misconduct. 

16-30. Violations of law or regulation. Misconduct is always an act for 
which the actor could have been court·martialed. It does not necessarily 
follow that every violation of law or regulation for which the actor could be 
court-martialed is misconduct. The violation, to be misconduct, must be such 
an act as reasonably and logically could be calculated to cause the disability 
or death. The term misconduct implies a wrongful intention and not a mere 
error of judgment or an unintentional or ignorant infraction of duty. 

Where operation of a vehicle in an unlawful manner is shown to be a 
proximate cause of an accident, the driver is guilty of misconduct. Such 
violation is not to be imputed to a passenger unless an act of misconduct 
on his part contributed to the cause of the accident. Other violations of law, 
if proximate causes, have like effect. Where a law or regulation requires ex
press permission to do a certain act, the person who fails to obtain the per
mission and is injured or killed in a way which it was the purpose of the 
law or regulation to prevent, is guilty of misconduct. An argument arising 
out of an illegal enterprise may be a proximate cause of injury, hence mis
conduct. An act which shows such gross negligence as to imply a reckless 
and wanton disregard for the safety of life or property is misconduct. Reck
less violation of safety orders is misconduct. Failure to take proper precau
tion to prevent a casualty can be mere carelessness, however, hence not mis
conduct, and the fact that such failure is a violation of existing instructions 
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is not, in itself, conclusive. There are always some borderline cases where 
rigid formulas must fail. No definite dividing line between degrees of negli
gence is possible. The judgment of the investigating body must, however, be 
based not upon the mere fact that instructions have been violated, nor upon 
the resultant amenability to disciplinary action, but upon the intention, 
wrongful or otherwise, to be implied from all the circumstances of the case. 
Where the injury or death was not the natural and probable result of the 
violation, that violation will not support a finding of misconduct. 

Many accidents are due to dangers inherent in modern traffic conditions 
and not to any act of misconduct. Where the cause was poor judgment, acci
dental mishap, violation of traffic law by the driver of the other vehicle, or 
negligence not amounting to recklessness, misconduct is not to be imputed 
to the driver. 

To constitute gross negligence in falling asleep while driving, there must 
have been such prior warning of the likelihood of sleep that a continuance 
at the wheel implies a reckless disregard of the consequences. There must 
be an appreciation of the danger of falling asleep, or circumstances which 
would cause a reasonably prudent person to appreciate it, followed by a 
continuance at the wheel in defiance of results. 

16-31. Suicide and insanity: misconduct. Before the rules applicable to 
suicides are applied, it must be established that the death was the result of 
an act of suicide by evidence that is clear, convincing, and inconsistent with 
any other reasonable conclusion. There must be evidence of suicidal intent. 
In case of doubt, as when the sobriety of the deceased is questionable, the 
death should be found the result of accident rather than of suicide. The 
statute under which determination of misconduct status is made necessary 
is a beneficial one, and should be liberally construed. 

Once the fact of suicide is established, the investigating body proceeds 
to determine the misconduct status. Evidence of a motive is first sought. If 
a reasonable and adequate motive is shown by convincing evidence to have 
existed, the suicide is properly to be held misconduct. The deceased may 
have committed suicide ·to a\foid naval duty, or impending serious disci· 
plinary action, or ill health. In these rare cases, the deceased' elected to take 
what appeared to him to be the easier way out of his troubles, and the sui· 
cides may be classed as sane. A note left by the deceaseli rationally explain
ing his act is evidence tending to support sanity. 

There is a general rule that all persons are presumed sane until proved 
otherwise. The Navy Department further presumes that no sane man will 
kill himself unless he has a reasonable and adequate motive. When such a 
motive is not supplied by the evidence, the act of suicide itself overcomes 
the presumption of sanity. In other words, the negative evidence of absence 
of motive, coupled with the act of suicide, rebuts the presumption of sanity. 
on the theory that the act is wholly unexplained except by mental condition. 
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Sanity or insanity is a determination to be made and recorded by the 
investigating body in every case of suicide. If the finding is not unreason
able, in view of the whole of the evidence, it should not be disturbed by re
viewing authorities. If the deceased was sane at the time of suicide a find
ing of misconduct is proper. If the deceased was insane at the time of suicide, 
and the insanity was not the direct result of an act of misconduct on the 
part of the deceased, the deceased is considered mentally irresponsible for 
his act of suicide, and a finding of not misconduct is proper. Where insanity 
is established, but this insanity was the direct result of an act of misconduct 
on the part of the deceased, a finding of misconduct is proper. Where the 
evidence raises a doubt as to sanity, the deceased should be' given the bene· 
fit thereof, and his death held not due to misconduct. 

1.6-32. Suicide and insanity: line of ,duty. If misconduct has been estab
lished, a finding of not line of duty is mandatory. If insanity not due to mis
conduct has been established, the death by suicide may have been incurred 
either in line of duty or not in line of duty. If the deceased was a prisoner 
under sentence of a court-martial or civil court, a finding of not line of 
duty is proper. If the deceased was in the status of an unauthorized absentee 
(regardless of pay status) at the time of suicide, and there is no evidence 
that he may have been insane at the time he began the unauthorized absence, 
a finding of not line of duty is proper. Insanity occurring during an unau
thorized absence does not necessarily establish insanity at the time such 
absence began. Yet when a comparatively short time elapses between the 
unauthorized absence and the suicide caused by insanity or when evidence 
shows a history of mental disease, the presumption that the man had the 
requisite intent to commit the offense of unauthorized absence may be re
butted. In such a rare case, his status of unauthorized absentee would not 
be considered an element in determining line of duty. With this exception, 
however, whether the suicide was misconduct or not, the status of unauthor
ized absentee clearly shows not line of duty. 

Where the deceased was not on unauthorized absence or confined under 
sentence, and his insanity was not the result of his own misconduct, the 
line of duty status may depend upon the medical record. If there is no rec
ord of any mental defects noted upon his entry into the service, he must be 
held to have been sound upon entry, and his later insanity must be found 
to have been incurred in line of duty. Constitutional psychopathic inferior
ity without psychosis is held to be insanity for purposes of determining line 
of duty and misconduct. 

16-33. Venereal disease. Venereal disease is not misconduct unless the 
person fails to comply with then existing Navy regulations requiring him to 
report and receive treatment for such disease. This requirement does not 
involve prophylaxis. It refers to treatment for disease. A finding of miscon
duct should be made only in a case where the person knows he is suffering 

RESTRICTED 

I 



507 THE FACT-FINDING BODIES 

with venereal disease and who fails, while in the service, to report and re
ceive prescribed treatment.' This situation cannot, of course, apply to a per
son who contracted a venereal disease prior to his entry into the service 
unless he again breaks out with the disease while in the service, and then 
fails to report and receive treatment if required to do so by regulations in 
force at that time. 

When a person is to be discharged for venereal disability, the inquiry 
should be restricted to whether, while in the service, the person knowingly 
suffered with the venereal disease the sequel of which is to result in dis
charge, and failed to comply with any then existing regulations requiring 
him to report and receive treatment for that disease. 

Venereal disability should be held to be in line of duty if it was con
tracted while in active military or naval service and not as the result of 
misconduct, unless the disease was contracted while the person was a de
serter, absent without leave materially interfering with the performance of 
duties, or confined under sentence of a court-martial or civil court. For the 
purpose of determining an officer's eligibility for retirement for physical 
disability, the rule stated above applies except that the disability must not 
be the result either of misconduct or of vicious habits in order to be con
sidered service connected. 

A venereal disease contracted prior to entry into the service and re
sulting in disability after such entry, cannot be held service connected or 
line of duty, whether or not due to misconduct. Where a person was found 
sound upon entry, however, and no notation was made at that time relat
ing to venereal disease, it must be presumed that a later venereal disability 
was the result of disease contracted after entry into the service. 

The rules applicable to men are also applied to women in the service. 

16-34. Time lost and checkage of pay. Pay is checked for an absence from 
duty for more than one day at anyone time on account of the effects of a 
disease which is directly attributable to and immediately follows the per
son's own intemperate use of alcoholic liquor or habit-forming drugs. This 
rule does not apply to injury, as distinguished from disease, or to venereal 
disease. No loss of pay is involved for time lost due to pregnancy. Loss of 
pay for alcoholism occurs in cases of absence from duty for more than one 
day at a time when the following elements concurrently exist: (1) the ab
sence must be on account of the effects of a disease; (2) the disease must 
be directly attributable to own use of alcoholic liquor; (3) the disease must 
immediately follow such use; and (4) such use of alcoholic liauor must 
be intemperate. Loss of pay applies equally to a person who was inducted 
into the service and to one who voluntarily enlisted. 

Time lost must be made good by all enlisted personnel for either injury 
or disease, including venereal disease, which is the result of misconduct, 
unless the absence is one day or less. The fact that the injury or disease was 

RESTRICTED 



I 

) 

L 

/ 

 

 

 

 

508 NAVAL JUSTICE 

incurred prior to entry into the service does not alter the application of this 
rule, provided, of course, it was misconduct. An extended enlistment begins 
on the date found by adding to the original date of termination of enlistment 
the time lost in excess of one day. When a person on leave is admitted to a 
naval hospital, leave is terminated on the date of admission, and time lost 
due to misconduct begins on that date. If a person is in a misconduct status 
in the hospital at the time his enlistment would otherwise expire, his enlist
ment does not automatically terminate, even though he is denied any fur
ther pay while in that status. 

When an entry of misconduct is placed in the medical record of a per
son he must be notified and given an opportunity to make a statement in 
rebuttal. Failure to make a timely statement may preclude subsequent re
opening of the case to consider such statement. Where the medical officer 
made an entry of misconduct based upon misleading information, however, 
the entry in error will be corrected. Determination of misconduct status is 
an administrative procedure independent of a court-martial finding, and will 
not be changed unless the basis of the misconduct entry be shown to have 
been i~: error. The Navy Department is without authority, however, to change 
the character of a legal discharge after it has been executed. In any case 
where it is contended that a discharge which might legally have been given 
under certain conditions was illegal, the man must promptly assert his rights 
or it will be presumed that the discharge was in accordance with law. 

, &-35. Whe~·her disability existed prior to entry. There is a presumptio:J 
that a man was in sound condition at the beginning of his active service 
except as to defects officially recorded at that time, and that any disability 
discovered during his service was incurred in line of duty unless it was due 
to his own misconduct, or was incurred while he was a deserter, absent with
out leave materially interfering with his duties, or while confined under 
sentence of a court-martial or civil court. In the absence of evidence rebut
ting this presumption, such disability must be held to have been incurred 
while in active service and therefore in line of duty. The presumption may 
be rebutted by sufficient evidence that the cause of the present disability ex
isted prior to entry, but the testimony of the man himself is not conclusive 
unless no other plausible explanation is possible. The fact that an injury which 
occurred prior to entry is similar to one which occurred after entry will not 
rebut the presumption of line of duty where no defects were found on entry. 

Where the medical record shows that the disability existed prior to 
entry, it is not line of duty. But where an injury or disease existed prior to 
entry, was aggravated due to service, and then becomes a disability, such 
aggravation is a sufficient basis for hoBing line of duty. 

1b-36. Presumption of death. The mere disappearance of a person involves 
no presumption of death. A legal presumption of death arises from sp.ven 
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years' unexplained absence. Evidence of a motive may rebut this presump
tion. If the absence is unexplained, and the evidence indicates the probabil 
ity of death on the date the person was missing, the Navy Department will 
hold that he met his death on that date. In the absence of such indicative 
evidence, while the presumption of death arises, the _ avy Department will 
not hold that the person died on the day he disappeared or on any other 
specific date during the seven-year period. 

Where the period of absence exceeds one year, and additional infor
mation indicates loss of life, the Navy Department may declare the person 
dead for purposes of naval administration. In cases where evidence estab
lishes exposure of a missing person to some impending or immediate peril 
which might reasonably destroy life, and in cases where the circumstances 
are inconsistent with the continuance of life, it is not necessary to resort to 
the presumption of death after seven years' unexplained absence, and prior 
to that time death may legally be held to have occurred. 

Under the Act of 7 March 1942, the Secretary of the Navy may make a 
determination of death in the case of missing persons. Within the first year 
of the missing status, however, a determination of death must be based upon 
official evidence. Where such evidence is lacking, the person is carried 0:1 

the rolls as missing. When no official report of death or of being a prisoner 
of war has been received, and whenever warranted by information received 
or other circumstances, the case of a person missing for twelve months iJ 
reviewed by the Secretary of the Navy, who may continue the missing status, 
or may make a finding of death based upon any authentic evidence. In the 
latter event, the death is presumed to have occurred on the day following 
the day of expiration of the twelve months' absence. Where the missing 
status has been continued upon the first review of the case, and a later find
ing of death is made, the presumed date of death is determined by the Sec
retary of the Javy according to any authentic evidence, not necessarily offi
cial, which may then be available. In the absence of a specific date of death, 
the date which will be accepted is the earliest date on which a person is 

known to be deceased. 
Whenever the facts found fail to show any misconduct proximately 

causing death, there is a legal presumption that death was not the result of 
misconduct. 

1b-37. Boards of medical examiners, examining boards, and retiring boards. 
In addition to the fact-finding bodies of the Navy herein discussed, there are 
boards of medical examiners, examining boards, and retiring boards. Inas
much as these boards are infrequently convened in most naval commands, 
they will not be considered in this text. Chapters 11 to 14, inclusive, of 
Naval Courts and Boards, 1937, present the necessary information for their 

constitution and proceedings. 
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77. APPENDIX 

A. ARTICLES FOR THE GOVERNMENT OF THE NAVY 

17A1. Conduct and morals in general. 
Article 1. Commanders' duties of example and correction. The com

manders of all fleets, squadrons, naval stations, and vessels belonging to 
the Navy, are required to show in themselves a good example of virtue, 
honor, patriotism, and subordination; to be vigilant in inspecting the con
duct of all persons who are placed under their command; to guard against 
and suppress all dissolute and immoral practices, and to correct, accordiHg 
to the laws and regulations of the Navy, all persons who are guilty of 
them; and any such commander who offends against this article shall be 
punished as a court-martial may direct. 

Article 2. Divine service. The commanders of vessels and naval sta
tions to which chaplains are attached shall cause divine service to be per
formed on Sunday, whenever the weather and other circumstances allow it 
to be done; and it is earnestly recommended to all officers, seamen, and 
others in the naval service diligently to attend at every performance of 
the worship of Almighty God. 

Article 3. Irreverent behavior. Any irreverent or unbecoming behavior 
during divine service shall be punished as a court-martial may direct. 

17A2. Offenses punishable by death. 
Article 4. Persons to whom applicable. The punishment by death, or 

such other punishment as a court-martial may adjudge, may be inflicted 
on any person in the naval service-

First (Mutiny).-Who makes, or attempts or unites with any mutiny 
or mutinous assembly, or, being witness to or present at any mutiny, does 
not do his utmost to suppress it; or knowing of any mutinous assembly or 
of any intended mutiny, does not immediately communicate his knowledge 
to his superior or commanding officer; 

Second (Disobedience of orders) .-Or disobeys the lawful orders of 
his superior officers; 

Third (Striking superior officer) .-Or strikes or assaults, or attempts 
or threatens to strike or assault, his superior officer while in the execution 
of the duties of his office; 

Fourth (Intercourse with all. enemy) .-Or gives any intelligence to, 
or holds or entertains any intercourse with, an enemy or rebel, without 
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leave from the President, the Secretary of the Navy, the commander in 
chief of the fleet, the commander of the squadron, or, in case of a vessel 
acting singly, from his commanding officer; 

Fifth (Messages from an enemy) .-Or receives any message or letter 
from an enemy or rebel, or, being aware of the unlawful reception of such 
message or letter, fails to take the earliest opportunity to inform his superior 
or commanding officer thereof; 

Sixth (Desertion in time of war).-Or, in time of war, deserts or en
tices others to desert; 

Seventh (Deserting trust) .-Or, in time of war, deserts or betrays his 
trust, or entices or aids others to desert or betray their trust; 

Eighth (Sleeping on watch) .-Or sleeps upon his watch; 

Ninth (Leaving station) .-Or leaves his station before being regularly 
relieved; 

Tenth (Wilful stranding or injury of vessels) .-Or intentionally or 
wilfully suffers any vessel of the Navy to be stranded, or run upon rocks 
or shoals, or improperly hazarded; or maliciously or wilfully injures any 
vessel of the Navy, or any part of her tackle, armament, or equipment, 
whereby the safety of the vessel is hazarded or the lives of the crew 
exposed to danger; 

Eleventh (Unlawful destruction of public property).-Or unlawfully 
sets on fire, or otherwise unlawfully destroys, any public property not at 
the time in possession of an enemy, pirate, or rebel; 

Twelfth (Striking flag Or treacherously yieldirig).-Or strikes or at
tempts to strike the flag to an enemy or rebel, without proper authority, 
or, when engaged in battle, treacherously yields or pusillanimously cries 
for quarter; 

Thirteenth (Cowardice in battle).-Or, in time of battle, displays 
cowardice, negligence, or disaffection, or withdraws from or keeps out of 
danger to which he should expose himself; 

Fourteenth (Deserting duty in battle) .-Or, in time of battle, deserts 
his duty or station, or entices others to do so; 

Fifteenth (Neglecting orders to prepare for battle) .-Or does not prop
erly observe the orders of his commanding officer, and use his utmost 
exertions to carry ,them into execution, when ordered to prepare for or 
join in, or when actually engaged in, battle, or while in sight of an enemy; 

Sixteenth (Neglecting to clear for action) .-Or, being in command of 
a fleet, squadron, ,or vessel acting singly, neglects, when an engagement is 
probable, or when an armed vessel of an enemy or rebel is in sight, to 
prepare and clear his ship or ships for action; 

Seventeenth (Neglecting to join on signal for battle) .-Or does not, 
upon signal for battle, use his utmost exertions to join in battle; 
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Eighteenth (Failing to encourage men to fight) .-01' fails to encour
age, in his own person, his inferior officers and men to fight courageously; 

Nineteenth (Failing to seek encounter) .-01' does not do his utmost to 
overtake and capture or destroy any vessel which it is his duty to 

encounter; 
Twentieth (Failing to afford relief in battle) .-01' does not afford all 

practicable relief and assistance to vessels belonging to the United States 
or their allies, when engaged in battle. 

Article 5. Spies. All persons who, in time of war, or of rebellion 
against the supreme authority of the United States, come or are found in 
the capacity of spies, or who bring or deliver any seducing letter or 
message from an enemy or rebel, or endeavor to corrupt any person in the 
Navy to betray his trust, shall suffer death, or such other punishment as 
a court-martial may adjudge. 

Article 6. Murder. If any person belonging to any public vessel of 
the United States commits the crime of murder without the territorial juris
diction thereof, he may be tried by court-martial and punished with death. 

Article 7. Imprisonment in lieu of death. A naval court-martial may 
adjudge the punishment of imprisonment for life, or for a stated term, at 
hard labor, in any case where it is authorized to adjudge the punishment 
of death; and such sentences of imprisonment and hard labor may be 
carried into execution in any prison or penitentiary under the control of the 
United States, or which the United States may be allowed, by the legisla
ture of any State, to use; and persons so imprisoned in the prison or peni. 
tentiary of any State or Territory shall be subject, in all respects, to the 
same discipline and treatment as convicts sentenced by the courts of the 
State or Territory in which the same may be situated. 

17A3. Offenses punisha ble at discretion of court-martial. 
Article 8. Persons to whom applicable. Such punishment as a court· 

martial may adjudge may be inflicted on any person in the Navy-
First (Scandalous conduct).-Who is guilty of profane swearing, false

hood, drunkenness, gambling, fraud, theft, or any other scandalous con· 
duct tending to the destruction of good morals; 

Second (Cruelty) .-01' is guilty of cruelty toward, or oppression or 
maltreatment of, any person subject to his orders; 

Third (Quarreling) .-01' quarrels with, strikes, or assaults, or uses 
provoking or reproachful words, gestures, or menaces toward, any person 
in the Navy; 

Fourth (Fomenting quarrels) .-01' endeavors to foment quarrels be
tween other persons in the Navy; 

Fifth (Duels) .-01' sends or accepts a challenge to fight a duel or 
acts as a second in a duel; 
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Sixth (Contempt of superior officer) .-Or treats his superior officer 
with contempt, or is disrespectful to him in language or deportment, while 
in the execution of his office; 

Seventh (Combinations against commanding officer) .-Or joins in or 
abets any combination to weaken the lawful authority of, or lessen the 
respect due to, his commanding officer; 

Eighth (Mutinous words) .-Or utters any seditious or mutinous words; 

Ninth (Neglect of orders) .-Or is negligent or careless in obeying 
orders, or culpably inefficient in the performance of duty; 

Tenth (Preventing destruction of public property) .-Or does not use 
his best exertions to prevent the unlawful destruction of public property 
by others; 

Eleventh (Negligent stranding) .-Or, through inattention or negli
gence, suffers any vessel of the Navy to be stranded, or run upon a rock or 
shoal, or hazarded; 

Twelfth (Negligence in convoy service) .-Or, when attached to any 
vessel appointed as convoy to any merchant or other vessels, fails diligently 
to perform his duty, or demands or exacts any compensation for his 
services, or maltreats the officers <or crews of such merchant or other 
vessels; 

'Thirteenth (Receiving articles for freight) .-Or, takes, receives, or per
mits to be received, on board the vessel to which he is attached, any goods 
or merchandise for freight, sale, or traffic, except gold, silver, or jewels, 
for freight or safe-keeping; or demands or receives any compensation for 
the receipt or transportation of any other article than gold, silver, or jewels 
without authority from the President or Secretary of the Navy; 

Fourteenth (False muster) .-Or knowingly makes or signs, or aids, 
abets, directs, or procures the making or signing of, any false muster; 

Fifteenth (Waste of public property) .-Or wastes any ammunition, 
provisions, or other public property or having power to prevent it, know
ingly permits such waste; 

Sixteenth (Plundering on shore) .-Or, when on shore, plunders, abuses, 
or maltreats any inhabitant, or injures his property in any way; 

Seventeenth (Refusing to apprehend offenders) .-Or refuses, or fails 
to use, his utmost exertions to detect, apprehend, and bring to punishment 
all offenders, or to aid all persons appointed for that purpose; 

Eighteenth (Refusing to receive prisoners) .-Or, when rated or acting 
as master-at-arms, refuses to receive such prisoners as may be committed to 
his charge, or, having received them, suffers them to escape, or dismisses 
them without orders from the proper authority; 

Nineteenth (Absence from duty without leave).-Or is absent from 
his station or duty without leave, or after his leave has expired; 
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Twentieth (Violating general orders or regulations).--Or violates or 
refuses obedience to any lawful general order or regulation issued by the 
Secretary of the Navy; 

Twenty-first (Desertion in time of peace) .-Or, in time of peace, de
serts or attempts to desert, or aids and entices others to desert; 

Twenty-second (Harboring deserters) .-Or receives or et ;ertains any 
deserter from any other vessel of the Navy, knowing him to oe s....c'h. 3lld 
does not, with all convenient speed, give notice of such <kiserter to the 
commander of the vessel td which he belongs, or to the;; ~mmander in 
chief, or to the commander of the squadron. 

17A4. Special provisions applicable to officers. 

Article 9. Officer absent without leave reduced. Any officer who ab
sents himself from his command without leave, may, by the sentence of a 
court-martial, be reduced to the rating of seaman, sel,:md class. 

Article 10. Desertion by resignation. Any comrr,issioned officer of the 
Navy or Marine Corps, who, having tendered his resignation, quits his post 
or proper duties without leave, and with intent to remain permanently 
absent therefrom, prior to due notice of the acceptance of such resignati(}ll, 
shall be deemed and punished as a deserter. 

17A5. Restrictions on private property. 

Article 11. Dealing in supplies. No person in· the naval service shall 
procure stores or other articles or supplies for, and dispose thereof to, the 
officers or enlisted men on vessels of the Navy, or at navy yards or naval 
stations, for his own account or benefit. 

Article 12. Importing dutiable goods in public vessels. No person con
nected with the Navy shall, under any pretense, import in a public veS8el 
any article which is liable to the payment of duty. 

Article 13. Distilled spirits only as medical stores. Distilled spirits 
shall be admitted on board of vessels of war only upon the order and 
under the control of the medical officers of such vessels, and to be used only 
for medical pu~poses. 

17A6. Offenses punishable by fine and imprisonment. 

Article 14. Persons to whom applicable. Fine and imprisonment or 
such other punishment as a court-martial may adjudge, shall be inflicted 
upon any person in the naval service of the United States-

First (Presenting false claims).-Who 'presents or causes to be pre
sented to any person in the civil, military, or naval service thereof, for 
approval or payment, any claim against the United States or any officer 
thereof, knowing such claim to be false or fraudulent; or 
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Second (Agreement to obtain payment of false claims) .-Who enters 
into any agreement or conspiracy to defraud the United States by obtain
ing, ·or aiding others to obtain, the allowance or payment of any false or 
fraudulent claim; or 

Third (False paper) .-Who, for the purpose of obtaining, or aiding 
others to obtain, the approval, allowance, or payment of any claim against 
the United States or against any ·officer thereof, makes or uses, or procures 
or advises the making or use of, any writing, or other paper, knowing the 
same to contain any false or fraudulent statement; or 

Fourth (Perjury) .-Who, for the purpose of obtaining, or aiding 
others to obtain, the approval, allowance, or payment of any claim against 
the United States or any officer thereof, makes, or procures or advises the 
making of, any oath to any fact or to any writing or other paper, knowing 
such oath to be false; or 

Fifth (Forgery).-Who, for the purpose of obtaining, or aiding others 
to obtain, the approval, allowance, or payment of any claim against the 
United States or any officer thereof, forges or counterfeits, or procures or 
advises the forging or counterfeiting of, any signature upon any writing 
or other paper, or uses, or procures or advises the use of, any such signa. 
ture, knowing the same to be forged or counterfeited; or 

Sixth (Delivering less property than receipt calls for) .-Who, having 
charge, possession, custody, or control of any money or other property of 
the United States, furnished or intended for the naval service thereof, 
knowingly delivers, or causes to be delivered, to any person having author· 
ity to receive the same, any amount thereof less than that for which he 
receives a certificate or receipt; or 

Seventh (Giving receipt without knowing truth of) .-Who, being 
authorized to make or deliver any paper certifying the receipt of any money 
or other property of the United States, furnished or intended for the naval 
service thereof, makes, or delivers to any person, such writing, without 
having full knowledge of the truth of the statements therein contained, and 
with intent to defraud the United States; or 

Eighth (Stealing, wrongfully selling, etc.) .-Who steals, embezzles, 
knowingly and wilfully misappropriates, applies for his own use or benefit, 
or wrongfully and knowingly sells or disposes of any ordnance, arms, 
equipments, ammunition, clothing, subsistence stores, money or other prop
erty of the United States, furnished or intended for the military or naval 
service thereof; or 

Ninth (Buying public military property) .-Who knowingly purchases, 
or receives in pledge for any obligation or indebtedness, from any other per
son who is a part of or employed in said service, any ordnance, arms, equip
ments, ammunition, clothing, subsistence stores, or other property of the 
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United States, such other person not having lawful right to sell or pledge 
the same; or 

Tenth (Any other fraud against United States) .-Who executes, at
tempts, or countenances any other fraud against the United States. 

Eleventh (Trial of offender after discharge) .-And if any person, 
being guilty of any of the offenses described in this article while in the 
naval service, receives his discharge, or is dismissed from the service, he 
shall continue to be liable to be arrested and held for trial and sentenced 
by a court-martial, in the same manner and to the same extent as if he had 
not received such discharge nor been dismissed. 

17A7. Provisions applicable to prize. 

Article 15. Prize money. The proceeds of vessels or any property here
after captured, condemned as prize, shall not be distributed among the 
captors, in whole or in part, nor shall any bounty be paid for the sinking 
or destruction of vessels of the enemy hereafter occurring in time of war. 

Article 16. Removing property from a prize. No person in the Navy 
shall take out of a prize, or vessel seized as a prize, any money, plate, 
goods, or any part of her equipment, unless it be for the better preservation 
thereof, or unless such articles are absolutely needed for the use of any of 
the vessels or armed forces of the United States, before the same are 
adjudged lawful prize by a competent court; but the whole, without fraud_ 
concealment, or embezzlement, shall be brought in, in order that judgment 
may be passed thereon; and every person who offends against this article 
shall be punished as a court-martial may direct. 

Article 17. Maltreating persons on board prize. If any person in the 
Navy strips off the clothes of, or pillages, or in· any manner maltreats, any 
person taken on board a prize, he shall suffer such punishment as a court
martial may adjudge. 

17A8. Special provisions applicable to deserters and recruiting. 

Article 18. Forfeiture of citizenship rights for desertion. Every person 
who in time of war deserts the naval service of the United States shall be 
deemed to have voluntarily relinquished and forfeited his rights of citizen
ship, as well as hi3 right to become a citizen, and shall be forever incap
able of holding any office of trust or profit under the United States, or of 
exercising any rights of citizens thereof. 

Article 19. Enlisting deserters, minors, etc. Any officer who knowingly 
enlists into the naval service arw person who has deserted in time of war 
from the naval or military service of the United States, or any insane or 
intoxicated person, or any minor between the ages of fourteen and eighteen 
years, without the consent of his parents or guardian, or any minor under 
the age of fourteen years, shall be punished as a court-martial may direct. 
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17A9. Duties of commanding officers. 

Article 20. Rules to be obeyed by. Every commanding officer of a 
vessel in the Navy shall obe)! the following rules: 

First (Men received on board) .-Whenever a man enters on board, the 
commanding officer shall cause an accurate entry to be made in the ship's 
books, showing his name, the date, place, and term of his enlistment, the 
place or vessel from which he was received on board, his rating, his 
descriptive list, his age, place of birth, and citizenship, with such remarks 
as may be necessary. 

Second (List of officers, men, and passengers) .-He shall, before 
sailing, transmit to the Secretary of the Navy a complete list of the rated 
men under his command, showing the particulars set forth in rule I, and a 
list of officers and passengers, showing the date of their entering. And he 
shall cause similar lists to be made out on the first day of every third 
month and transmitted to the Secretary of the Navy as opportunities 
occur, accounting therein for any casualty which may have happened since 
the last list. 

Third (Deaths and desertion) .-He shall cause to be accurately 
minuted on the ship's books the names of any persons dying or deserting, 
and the times at which such death or desertion occurs. 

Fourth (Property of deceased persons) .-In case of the death of any 
officer, man, or passenger on said vessel, he shall take care that the pay
master secures all the property of the deceased, for the benefit of his legal 
representatives. 

Fifth (Accounts of men received) .-He shall not receive on board any 
man transferred from any other vessel or station to him, unless such man 
is furnished with an account, signed by the captain and paymaster of the 
vessel or station from which he came, specifying the date of his entry on 
said vessel or at said station, the period and term of hiJ service, the sums 
paid him, the balance due him, the quality in which he was rated, and his 
descriptive list. 

Sixth (Accounts of men sent from the ship) .-He shall, whenever 
officers or men are sent from his ship, for whatever cause, take care that 
each man is furnished with a complete statement of his account, specifying 
the date of his enlistment, the period and term of his service, and his 
descriptive list. Said account shall be signed by the commanding officer 
and paymaster. 

Seventh (Inspection of provisions) .-He shall cause frequent inspec
tions to be made into the condition of the provisions on his ship, and use 
every precaution for their preservation. 

Eighth (Health of crew).-He shall frequently consult with the sur
geon in regard to the sanitary condition of his crew, and shall use all 
proper means to preserve their health. And he shall cause a convenient 
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place to be set apart for sick or disabled men, to which he shall have 
them removed, with their hammocks and bedding, when the surgeon so 
advises, and shall direct that some of the crew attend them and keep the 
place clean. 

Ninth (Attendance at final payment of crew) .-He shall attend in 
person, or appoint a proper officer to attend, when his crew is finally 
paid off, to see that justice is done to the men and to the United States 
in the settlement of the accounts. 

Tenth (Articles for the government of the Navy) .-He shall cause 
the articles for the government of the Navy to be hung up in some public 
part of the ship and read once a month to his ship's company. 

Eleventh (Punishment for offending against this article) .-Every com
manding officer who offends against the provisions of this article shall be 
punished as a court-martial may direct. 

Article 21. Authority of officers after loss of vessel. When the crew 
of any vessel of the United States are separated from their vessel by means 
of her wreck, loss, or destruction, all the command and authority given 
to the officers of such vessel shall remain in full force until such ship's 
company shall be regularly discharged from or ordered again into service, 
or until a court-martial or court of inquiry shall be held to inquire into 
the loss of said vessel. And if any officer or man, after such wreck, loss, 
or destruction, acts contrary to the discipline of the Navy, he shall be 
punished as a court-martial may direct. 

17A10. Punishment of offenses not specified. 

Article 22. (a) Offenses not specified.-All offenses committed by per
sons belonging to the Navy which are not specified in the foregoing articles 
shall be punished as a court-martial may direct. 

(b) Fraudulent enlistment.-Fraudulent enlistment, and the receipt 
of any payor allowance thereunder, is hereby declared an offense against 
naval discipline and made punishable by general court-martial, under this 
article. 

Article 23. Offenses committed on shore. All offenses committed by 
persons belonging to the Navy while on shore shall be punished in the 
same manner as if they had been committed at sea. 

Article 24. Punishments by order of commander. No commander of a 

vessel shall inflict upon a commissioned or warrant officer any other pun
ishment than private reprimand, suspension from duty, arrest, or confine
ment, and such suspension, arrest, or confinement shall not continue longer 
than ten days unless a further period is necessary to bring the offender 
to trial by a court-martial; nor shall he inflict, or cause to be inflicted, upon 
any petty officer, or person of inferior rating, or marine, for a single 

RESTRICTED 



.< 

APPENDIX 519 

offense, or at anyone time, any other than one of the following punish
ments, namely: 

First. Reduction of any rating established by himself. 
Second. Confinement not exceeding ten days, unless further confine

ment be necessary, in the case of a prisoner to be tried by court-martial. 
Third. Solitary confinement, on bread and water, not exceeding five 

days. 
Fourth. Solitary confinement not exceeding seven days. 
Fifth. Deprivation of liberty on shore, 
Sixth. Extra duties. 
No other punishment shall be permitted on board of vessels belonging 

to the Navy, except by sentence of a court-martial. All punishments inflicted 
by the commander, or by his order, except reprimands, shall be fully 
entered upon the ship's log. 

Article 25. Punishments by other officers. (a) All officers of the Navy 
and Marine Corps who are authorized to order either general or summary 
courts-martial shall have the same authority to inflict minor punishments 
as is conferred y law upon the commander of a naval vessel. 

(b) No officer who may command by accident, or in the absence of 
the commanding officer, except when such commanding officer is absent for 
a time by leave, shall inflict any other punishment than confinement. 

17A11. Summary courts-martial. 

Article 26. Convening authority. Summary courts-martial may be 
ordered upon petty officers and enlisted men in the naval service under his 
command by the commanding officer of any vessel, the commandant of any 
navy yard or naval station, the commanding officer of any brigade, regi
ment, or separate or detached battalion, or other separate or detached 
command, or marine barracks, and, when empowered by the Secretary of 
the Navy, by the commanding officer or officer in charge of any command 
not specifically mentioned in the foregoing, for the trial of offenses which 
such commanding officer or commandant may deem deserving of greater 
punishment than he is authorized to inflict, but not sufficient to require 
trial by a general court-martial. 

Article 27. Constitution of summary courts-martial. A summary court
martial shall consist of three officers not below the rank of ensign, as 
members, and of a recorder. The commander of a ship may order any 
officer under his command to act as such recorder. 

Article 28. Oath of members and recorder. Before proceeding to trial 
the members of a summary court-martial shall take the following oath or 
affirmation, which shall be administered by the recorder: "I, A B, do swear 
(or affirm) that I will well and truly try, without prejudice or partiality, 
the case now depending, according to the evidence which shall be adduced, 
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the laws for the government of the Navy, and my own conscience." After 
which the recorder of the court shall take the following oath or affirmation, 
which shall be administered by the senior member of the court: "I, A B, do 
swear (or affirm) that I will keep a true record of the eviuence which 
shall be given before this court and of the proceedings thereof."· 

Article 29. Testimony. Except as provided in articles 60 and 68, all 
testimony before a summary court-martial shall be given orally, upon oath 
or affirmation, administered by the senior member of the court. 

Article 30. Punishments by summary courts-martial. Summary courts
martial may sentence petty officers and persons of inferior ratings to either 
a part or the whole, as may be appropriate, of anyone of the following 
punishments, namely: 

First. Discharge from the service with bad-conduct discharge; but the 
sentence shall not be carried into effect in a foreign country. 

Second. Solitary confinement, not exceeding thirty days, on bread 
and water, or on diminished rations. 

Third. Solitary confinement not exceeding thirty days 
Fourth. Confinement not exceeding two months. 
Fifth. Reduction to next inferior rating. 
Sixth. Deprivation of liberty on shore on foreign station. 
Seventh. Extra police duties, and loss of pay, not to exceed three 

months, may be added to any of the above-mentioned punishments. 
Article 31. Disrating for incompetency. A summary court-martial may 

disrate any rated person for incompetency. 

Article 32. Execution of sentence o-F summary court. No sentence of a 
summary court-martial shall be carried into execution until the proceed
ings and sentence have been approved by the officer ordering the court, or 
his successor in office, and by his immediate superior in command: Pro
vided, That if the officer ordering the court, or his successor in office, be 
the senior officer present, such sentence may be carried into execution 
upon his approval thereof, subject ,to the provisions of article 54 (b). 

Article 33. Remission of sentence. The officer ordering a summary 
court-martial shall have power to remit, in part or altogether, but not to 
commute, the sentence of the court. And it shall be his duty either to remit 
any part or the whole of any sentence, the execution of which would, in 
the opinion of the surgeon or senior medical officer on board, given in 
writing, produoe serious injury to the health of the person sentenced, or to 
submit the case again, without delay, to the same or to another summary 
court-martial, which shall have power, upon the testimony already taken, 
to remit the former punishment and to assign some other of the authorized 
punishments in the place thereof. 

Article 34. Proceedings and record of summary court. The proceedings 
of summary courts-martial shall be conducted with as much conciseness 
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and precision as may be consistent with the ends of justice, and under such 
forms and rules as may be prescribed by the Secretary of the Navy, with 
th~e approval of the President, and all such proceedings shall be trans
mitted in the usual mode to the Navy Department, where they shall be kept 
on file for a period of two years from date of trial, after which time they 
may be destroyed in the discretion of the Secretary of the Navy. 

17A12. General courts-martial. 
Article 35. Authority to inflict summary court-martial punishments. 

Any punishment which a summary court·martial is authorized to inflict 
may be inflicted by a general court-martial. 

Article 36. Dismissal of officers. No officer shall be dismissed from the 
naval service except by the order of the President or by sentence of a 
general court-martial; and in time of peace no officer shall be dismissed 
except in pursuance of the sentence of a general court-martial or in mitig3
tion thereof: Provided, That the President is authorized to drop from the 
rolls of the Navy or Marine Corps any officer thereof who is absent from 
duty without leave for a period of three months or more, or who, having 
been found guilty by the civil authorities of any ofIense, is finally sen
tenced to confinement in a State or Federal penitentiary: Provided further, 
That no officer so dropped shall be eligible for reappointment. 

Article 37. Officer dismissed by President may demand trial. When 
.any officer, dismissed by order of the President, makes, in writing, an appli. 
cation for trial, setting forth, under oath that he has been wrongfully dis
missed, the President shall, as soon as the necessities of the service may 
permit, convene a court-martial to try such officer on the charges on which • 
he shall have been dismissed. And if such court-martial shall not be 
convened within six months from the presentation of such appli:::aticn for 
trial, or if such court, being convened, shall not award dismissal or death 
as the punishment of such officer, the order of dismissal by the President 
shall be void: Provided, That the accounting officers are prohibited from 
making any allowance to any officer of the Navy who has been, or may 
hereafter be, dismissed from the service and restored to the same under 
the provisions of this article, to exceed more than pay as on leave for six 
months from the date of dismissal, unless it shall appear that the officer 
demanded in writing, addressed to the Secretary of the Navy, and con
tinued to demand as often as once in six months, a trial as provided for 
in this article. 

Article 38. Convening authority. General courts-martial may be con
vened: 

First. By the President, the Secretary of the Navy, the commander in 
chief of a fleet or squadron, and the commanding officer of a naval station 
beyond the (;ontinental limits of the United States; and 
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Second. When empowered by the Secretary of the Navy, by the com· 
manding officer of a squadron, division, flotilla, or larger naval force afloat, 
and of a brigade or larger force of the naval service on shore beyond the 
continental limits of the United States; and 

Third. In time of war, if then so empowered by the Secretary of the 
Navy, by the commandant of any navy yard or naval station, and by the 
commanding ofiicer of a brigade or larger force of the Navy or Marine 
Corps on shore not attached to a navy yard or naval station. 

Article 39. Constitution of general court-martial. A general court
martial shall consist of not more than thirteen nor less than five commis
sioned officers as members; and as many officers, not exceeding thirteen, 
as can be convened without injury to the service, shall be summoned on 
every such court. But in no case, where it can be avoided without injury 
to the service, shall more than one-half, exclusive of the president, be 
junior to the officer to be tried. The senior officer shall always preside and 
the others shall take place according to their rank. 

Article 40. Oaths of members and judge advocate. The president of 
the general court-martial shall administer the following oath or affirma
tion to the judge advocate or peI;son officiating as such: 

"I, A B, do swear (or affirm) that I will keep a true record of the 
evidence given to and the proceedings of this court; that I will not divulge 
or by any means disclose the sentence of the court until it shall have been 
approved by the proper authority; and that I will not at any time divulge 
or disclose the vote or opinion of any particular member of the court, 
unless required so to do before a court of justice in due course of law." 

This oath or affirmation being duly administered, each member of the 
court, before proceeding to trial, shall take the following oath or affirma
tion, which shall be administered by the judge advocate or person officiating 
as such: 

"I, A B, do swear (or affirm) that I will truly try without prej udice 
or partiality, the case now depending, according to the evidence which 
shall come before the court, the rules for the government of the Navy, and 
my own conscience; that I will not by any means divulge or disclose the 
sentence of the court until it shall have been approved by the proper 
authority; and that I will not at any time divulge or disciose the vote or 
opinion of any particular member of the court, unless required so to do 
before a court of justice in due course of law." 

Article 41. Oath of witness. An oath or affirmation in the following 
form shall be administered to all witnesses, before any court-martial, by 
the president thereof: 

"You do solemnly swear (or affirm) that the evidence you shall give 
in the case now before this court shall be the truth, the whole truth, and 
nothing but the truth, and that you will state everything within your 
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knowledge in relation to the charges. So help you God (or 'this you do 
under the pains and penalties of perjury')." 

Article 42. (a) Contempts of court.-Whenever any person refuses to 
give his evidence or to give it in the manner provided by these articles, or 
prevaricates, or behaves with contempt to the court, it shall be lawful for 
the court to imprison him for any time not exceeding two months: Pro
vided, That the person charged shall, at his own request but not other
wise, be a competent witness before a court-martial or court of inquiry, 
and his failure to make such request shaH not create any presumptien 
against him. 

(b) Witnesses; process for.-A naval court-martial or court of inquiry 
shall have power to issue like process to compel witnesses to appear and 
testify which United States courts of criminal jurisdiction within the State, 
Territory, or District where such naval court shaH be ordered to sit may 
lawfully issue. 

(c) Refusal of witness to appear or testify; privilege.-Any person 
duly subpoenaed to appear as a witness before a general court-martial or 
court of inquiry of the Navy, who wilfully neglects or refuses to appear, 
or refuses to qualify as a witness or to testify or produce documentary 
evidence, which such person may have been legally subpoenaed to pro
duce, shall be deemed guilty of a misdemeanor, for which such person 
shall be punished on information in the district court of the United States; 
and it shaH be the duty of the United States district attorney, on the 
certification of the facts to him by such naval court to file an information 
against and prosecute the person so offending, and the punishment of such 
person, on conviction, shall be a fine of not more than $500 or imprison. 
ment not to exceed six months, or both, at the discretion of the court: 
Provided, That this shall not apply to persons residing beyond the State, 
Territory, or District in which such naval court is held, and that the fees 
of such witness and his mileage at the rates provided for witnesses in the 
United States district court for said State, Territory, or District shall be 
duly paid or tendered said witness, such amounts to be paid by the Bureau 
of Supplies and Accounts out of the appropriation for compensation of 
witnesses: Provided further, That no witness shall be compelled to incrimi
nate himself or to answer any question which may tend to incriminate or 
degrade him. 

Article 43. Charges and specifications; arrest of accused. The person 
accused shall be furnished with a true copy of the charges, with the 
specifications, at the time he is put under arrest; and no other charges than 
those so furnished shall be urged against him at the trial, unless it shall 
appear to the court that intelligence of such other charge had not reached 
the officer ordering the court when the accused was put under arrest, or 
that some witness material to the support of such charge was at that time 
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absent and can be produced at the trial; in which case reasonable time 
shall be given to the accused to make his defense against such new charge. 

Article 44. Duty of officer arrested. Every officer who is arrested for 
trial shall deliver up his sword to his commanding officer and confine 
himself to the limits assigned him, on pain of dismissal from the service. 

Article 45. Suspension of proceedings. When the proceedings of any 
general court-martial have commenced, they shall not be suspended or de
layed on account of the absence of any of the members, provided five or 
more are assembled; but the court is enjoined to sit from day to day, Sun
days excepted, until sentence is given, unless temporarily adjourned by the 
authority which convened it. 

Article 46. Absence of members. No member of a general court
martial shall, after the proceedings are begun, absent himself therefrom, 
except in case of sickness, or of an order to go on duty from a superior 
officer, on pain of being cashiered. 

Article 47. Witnesses examined in absence of a member. Whenever 
any member of a court-martial, from any legal cause, is absent from 
the court after the commencement of a case, all the witnesses who have been 
examined during his absence must, when he is ready to resume his seat, 
be recalled by the court, and the recorded testimony of each witness so 
examined must be read over to him, and such witness must acknowledge the 
same to be correct and be subject to such further examination as the said 
member may require. Without a compliance with this rule, and an entry 
thereof upon the record, a member who shall have been absent during 
the examination of a witness shall not be allowed to sit again in that 
particular case. 

Article 48. Suspension of pay. Whenever a court-martial sentences an 
officer to be suspended, it may suspend his pay and emoluments for the 
whole or any part of the time of his suspension. 

HA13. Punishments and sentences; in general. 

Article 49. Prohibited punishments. In no case shall punishment by 
flogging, or by branding, marking, or tattooing on the body be adjudged 
by any court-martial or be inflicted upon any person in the Navy. The use 
of irons, single or double, is abolished, except for the purpose of safe 
custody, or when part of a sentence imposed by a general court-martial. 

Article 50. Sentences, how determined. No person shall be sentenced 
by a court-martial to suffer death, except by the concurrence of two-thirds 
of the members present, and in the cases where such punishment is ex
pressly provided in these articles. All other sentences may be determined 
by a majority of votes. 

Article 51. Adequate punishment; recommendation to mercy. It shall 
be the duty of a court-martial, in all cases of conviction, to adjudge a 
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punishment adequate to the nature of the offense; but the members thereof 
may recommend the person convicted as deserving of clemency, and state, 
on the record, their reasons for so doing. 

Article 52. Authentication of judgment. The judgment of every court
martial shall be authenticated by the signature of the president, and of 
every member who may be present when said judgment is pronounced, 
and also of the judge advocate. 

Article 53. Confirmation of sentence. No sentence of a court-martial 
extending to the loss of life, or to the dismissal of a commissioned or 
warrant officer, shall be carried into execution until confirmed by the 
President. All other sentences of a general court-martial may be carried 
into execution on confirmation of the commander of the fleet or officer 
ordering the court. 

Article 54. (a) Remission and mitigation of sentence.-Every officer 
who is authorized to convene a general court-martial shall have power, on 
revision of its proceedings, to remit or mitigate, but not to commute, the 
sentence of any such court which he is authorized to approve and confirm. 

(b) Power of Secretary of Navy over proceedings and sentences of 
courts-martial.-The Secretary of the Navy may set aside the prooeedings 
or remit or mitigate, in whole or in part, the sentence imposed by any naval 
court-martial convened by his order or by that of any officer of the Navy 
or Marine Corps. 

17A14. Courts of inquiry. 

Article 55. By whom convened. Courts of inquiry may be convened 
by the President, the Secretary of the Navy, the commander of a fleet or 
squadron, and by any officer of the naval service authorized by law to 
convene general courts-martial. 

Article 56. Constitution. A court of inquiry shall consist of not more 
than three commissioned officers as members, and of a judge advocate, or 
person officiating as such. 

Article 57. Powers. Courts of inquiry shall have power to summon 
witnesses, administer oaths, and punish contempts, in the same manner as 
courts-martial; but they shall only state facts, and shall not give their 
opinion, unless expressly required so to do in .the order for convening. 

Article 58. Oath of members and judge advocate. The judge advo
cate, or person officiating as such shall administer to the members the 
following oath or affirmation: "You do swear (or affirm) well and truly to 
examine and inquire, according to the evidence, into the matter now before 
you, without partiality." After which the president shall administer to the 
judge advocate or person officiating as such, the following oath or affirma
tion: "You do swear (or affirm) truly to record the proceedings of this 
court and the evidence to be given ill the case in hearing." 
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Article 59. Rights of party or attorney. The party whose conduct 
shall be the subject of inquiry, or his attorney, shall have the right to 
cross-examine all the witnesses. 

Article 60. Proceedings; authentication; use in evidence. The proceed
ings of courts of inquiry shall be authenticated by the signature of the 
president of the court and of the judge advocate, and shall, in all cases 
not capital, nor extending to the dismissal of a commissioned or warrant 
officer, be evidence before a court-martial, provided oral testimony cannot 
be obtained. 

17A15. Limitation of trial and punishment. 

Article 61. Limitation of trials; offenses in general. No person shall 
be tried by court-martial or otherwise punished for any offense, except 
as provided in the following article, which appears to have been com
mitted more than two years before the issuing of the order for such trial 
or punishment, unless by reason of having absented himself, or of some 
other manifest impediment he shall not have been amenable to justice 
within that period. 

Article 62. Desertion in time of peace. No person shall be tried by 
court-martial or otherwise punished for desertion in time of peace com· 
mitted more than two years before the issuing of the order for such trial 
or punishment, unless he shall meanwhile have absented himself from the 
United States, or by reason of some other manifest impediment shall not 
have been amenable to justice within that period, in which case the time 
of his absence shall be excluded in computing the period of the limitation: 
Provided, That said limitation shall not begin until the end of the term 
for which said person was enlisted in the service. 

Article 63. Punishment for offenses in time of peace. Whenever, by 
any of the articles for the government of the Navy of the United States, 
the punishment on conviction of an offense is left to the discretion of the 
court-martial, the punishment therefor shall not, in time of peace, be in 
excess of a limit which the President may prescribe. 

17A16. Deck courts. 

Article 64. (a) Offkers authorized to order.-All officers of the Navy 
'and Marine Corps who are authorized to order e~ther general or summary 
courts-martial may order deck courts upon enlisted men under ,their com· 
mand, for minor offenses now triable by summary court-martial. 

(b) Constitution and powers.-Deck courts shall consist of one com
missioned officer only, who, while serving in such capacity shall have 
power to administer oaths, to hear and determine cases, and to impose 
either a part or the whole, as may be appropriate, of anyone of the punish
ments prescribed by article 30 of the articles for the government of the 
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Navy: Provided, That in no case shall such courts adjudge discharge from 
the service or adjudge confinement or forfeiture of pay for a longer period 
than twenty days. 

(c) Recorder.-Any person in the Navy under command of the officer 
by whose order a deck court is convened may be detailed to act as recorder 
thereof. 

(d) Approval of sentence of deck court.-All sentences of deck courts 
may be carried into effect upon approval of the convening authority or 
his successor in office, who shall have full power as reviewing authority to 
remit or mitigate, but not to commute, any such sentence and to pardon 
any punishment such court may adjudge; but no sentence of a deck court 
shall be carried into effect until it shall have been so approved and 
mitigated. 

(e) Rules governing.-Deck courts shall be governed in all details of 
their constitution, powers, and procedure, except as herein provided, by 
such rules and regulations as the President may prescribe. 

(f) Records of proceedings; filing and review.-The records of the 
proceedings of deck courts shall contain such matters only as are necessary 
to enable the reviewing authorities to act intelligently thereon, except that 
if the party accused demands it within thirty days after the decision of 
the deck court shall become known to him, the entire record or so much 
as he desires shall be sent to the reviewing authority. Such records, after 
action thereon by the convening authority, shall be forwarded directly to, 
and shall be filed in, the office of the Judge Advocate General of the Navy, 
where they shall be reviewed, and, when necessary, submitted to the 
Secretary of the Navy for his action. 

(g) Objection to trial by deck court.-No person who objects thereto 
shall be brought to trial before a deck court. Where such objection is 
made by the person accused, trial shall be ordered by summary or by 
general court-martial, as may be appropriate. 

17A17. Miscellaneous provisions. 

Article 65. Courts-martial; officers of auxiliary naval forces. When 
actively serving under the Navy Department in time of war or during the 
existence of an emergency, pursuant to law, as a part of the naval forces 
of the United States, commissioned officers of the Naval Reserve, Marine 
Corps Reserve, Naval Militia, Coast Guard, Lighthouse Service, Coast and 
Geodetic Survey, and Public Health Service are empowered to serve on 
naval courts-martial and deck courts under such regulations necessary for 
the proper administration of justice and in the interests of the services 
involved, as may be prescribed by the Secretary of the Navy. 

Article 66. Courts-martial and punishments in hospital and hospital 
ships. When empowered by the Secretary of the Navy pursuant to article 26 
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to order summary courts-martial, the commanding officer of a naval hospital 
or hospital ship shall be empowered to order such courts and deck co.urts, 
and inflict the punishments which the commander of a naval vessel is 
authorized by law to inflict upon all enlisted men of the naval service 
attached thereto, whether for duty or as patients. 

Article 67. Authority of officers of separate organization of marines. 
\:/hen a force of marines is embarked on a naval vessel, or vessels, as a 
separate organization, not a part of the authorized complement thereof, 
the authority and powers of the officers of such separate organizations of 
marines shall be the same as though such organization were serving at a 
navy yard on shore, but nothing herein shall be construed as impairing 
the paramount authority of the commanding officer of any naval vessel 
over the vessel under his command and all persons embarked thereon. 

Article 68. Depositions in naval courts. The depositions of witnesses 
may be taken on reasonable notice to the opposite party, and when duly 
authenticated, may be put in evidence before naval courts, except in 
capital cases and cases where the punishment may be imprisonment or 
confinement for more than one year as follows: 

First, depositions of civilian witnesses residing outside the State, 
Territory, or District in which a naval court is ordered to sit. 

Second, depositions of persons in the naval or military service sta
tioned or residing outside the State, Territory, or District in which a naval 
court is ordered to sit, or who are under orders to go outside of such 
State, Territory, or District. 

Third, where such naval court is convened on board a vessel of the 
United States, or at a naval station not within any State, Territory, or 
District of the United States, the depositions of witnesses may be taken 
and used as herein provided whenever such witnesses reside or are stationed 
at such a distance from the place where said naval court is ordered to sit, 
or are about to go to such a distance as, in the judgment of the convening 
authority, would render it impracticable to secure their personal attendance. 

Article 69. Oaths for purpose of naval justice, etc. Judges advocate 
of naval general courts-martial and courts of inquiry, and all commanders 
in chief of naval squadrons, commandants of navy yards and stations, 
officers commanding vessels of the Navy, and recruiting officers of the 
Navy, and the adjutant and inspector, assistants adjutant and inspector, 
commanding officers, recruiting officers of the Marine Corps, and such other 
officers of the regular Navy and Marine Corps, of the Naval Reserve, and 
of the Marine Corps Reserve, as may be hereafter designated by the 
Secretary of the Navy, are authorized to administer oaths for the purposes 
of the administration of naval justice and for other purposes of naval 
administration. 
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Article 70. Investigations; oaths of witnesses. Any orocer of the Navy 
or Marine Corps detailed to conduct an investigation, and the recorder, and 
if there be none the presiding officer, of any naval board appointed for 
such purpose, shall have authority to administer an oath to any witness 
attending to testify or depose in the course of such investigation. 

B. OATHS 

17B1. Administering of oaths. Forms of oaths or affirmations used by 
various naval courts and boards are given in Sections E--4 to E-12, inclu
sive, Naval Courts and Boards, 1937. These forms will be used, where ap
propriate, and must be administered in each case, by one authorized to do 
so, to each member, judge advocate, recorder, reporter, interpreter, and 
witness. Failure to administer the prescribed oaths constitutes a fatal error. 
If, in fact, the oaths were duly taken, but the entry to that effect was 
omitted from the record, this error may be corrected in the following man
ner: (1) if the court has not been dissolved, by proceedings in revision, 
or (2) if the court has been dissolved, by affidavits of members of the 
court and the judge advocate setting forth the fact that the oaths were 

duly administered. 
There is no especially provided procedure which must be used in 

administering an oath. Any procedure which appeals to the conscience of the 
person to whom the oath is administered and which binds him to speak the 
truth is sufficient. In addition to the prescribed oath there should be such 
additional ceremony or acts as wiII make the oath binding on the conscience 
of the person taking it. The usual manner of administering an oath is to 
require the person taking it to keep one hand upon a Bible while doing so. 
Persons who have peculiar forms which they recognize as obligatory and 
believers in other than the Christian religion may be sworn in their own 
manner, or according to the peculiar ceremonies of the religion which they 
profess and which they declare to be binding. 

When the same court or board sits in more than one case the oaths must 
be administered anew in each case. While the members and judge advocate 
or recorder are being sworn, all persons present wiII stand. While any others 
are being sworn, the person taking and the officer administering the oath 
wiII stand. 

In a general court-martial the judge advocate is sworn first and then 
the members. In a summary court-martial the members are sworn first and 
then the recorder. 

17B2. Forms of oaths for deck courts. 

Oath for recorder. You, Andrew Brown, do swear (or affirm) that 
you wiII keep a true record of the evidence which shall be given before 
this court and of the proceedings thereof. 
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Oath for witness. You do solemnly swear (or affirm) that the evidence 
you shall give in the case now before this court shall be the truth, the whole 
truth, and nothing but the truth, and that you will state everything within 
your knowledge in relation to the charges. So help you God (or, this you do 
under the pains and penalties of perjury) . 

1783. Forms of oaths for summary courts-martial. 

Oath for members. You, Arthur R. Kane, John M. Dow, and John 
H. Raine, do swear (or affirm) that you will well and truly try, without 
prejudice or partiality, the case now depending, according to the evidence 
which shall be adduced, the laws for the government of the Navy, and your 
own conSCIence. 

Oath for recorder. You, Allan Blane, swear (or affirm) that you will 
keep a true record of the evidence which shall be given before this court 
and of the proceedings thereof. 

Oath for reporter. You, John Charles, swear (or affirm) faithfully 
to perform the duties of reporter in aiding the recorder to take and record 
the proceedings of the court, either in shorthand or ordinary manuscript. 

Oath for interpreter. You, Samuel Bow, swear (or affirm) faithfully 
and truly to interpret or translate in all cases in which you shall be required 
so to do between the United States and the accused. 

Oath for witness. You do solemnly swear (or affirm) that the evidence 
you shall give in the case now before this court shall be the truth, the whole 
truth, and nothing but the truth, and that you will state everything within 
your knowledge in relation to the charges. So help you God (or, this you 
do under the pains and penalties of perjury). 

Oath on voir dire. You, Donald E. Ford, swear (or affirm) that you 
will true answers make to questions touching your competency as a member 
of the court (witness) in this case. 

1784. Forms of oaths for general courts-martial. 

Oath for the judge advocate. You, Calvin B. Abe, do swear (or affirm) 
that you will keep a true record of the evidence given to and the proceedings 
of this court; that you will not divulge or by any means disclose the sentence 
of the court until it shall have been approved by the proper authority; and 
that you will not at any time divulge or disclose the vote or opinion of any 
particular member of the court unless required so to do before a court of 
justice in due course of law. 

Oath for members. You, Arthur B. Cain, Donald E. Ford, etc., and 
Vern U. White, do each and severally swear (or affirm) that you will truly 
try without prejudice or partiality, the case now depending, according to the 
evidence which shall come before the court, the rules for the government of 
the Navy, and your own conscience; that you will not by any means divulge 
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or disclose the sentence of the court until it shall have been approved by the 
proper authority; that you will not at any time divulge or disclose the vote 
or opinion of any particular member of the court, unless required so to do 
before a court of justice in due course of law. 

Oath for reporter. You, Arthur E. Downe, swear (or affirm) faith· 
fully to perform the duty of reporter in aiding the judge advocate to take 
and record the proceedings cf the court, either in shorthand or ordinary 
manuscript. 

Oath for interpreter. You, Edwin Brock, swear (or affirm) faithfully 
and truly to interpret or translate in all cases in which you shall be required 
so to do between the United States and the accused. 

Oath for a witness. You do solemnly swear (or affirm) that the evi· 
dence you shall give in the case now before this court shall be the truth, the 
whole truth, and nothing but the truth, and that you will state everything 
within your knowledge in relation to the charges. So help you God (or, this 
you do under the pains and penalties of perj ury) . 

Oath on voir dire. You, Dale E. Friend, swear (or affirm) that you 
will true answers make to questions touching your competency as a member 
of the court (witness) in this case. 

1785. Forms of oaths for boards of investigation and investigations (wht.n 
authorized). 

Oath for reporter. You, Fred E. Dunn, swear (or affirm) faithfully 
to perform the duty of reporter in taking and recording the proceedings of 
this investigation, either in shorthand or in ordinary manuscript. 

Oath for interpreter. You, Allen Bos, swear (or affirm) faithfully and 
truly to interpret or translate in all cases in which you shall be required 
so to do between the United States and the party whose conduct is the subject 
of this investigation (or, in the matter under investigation). 

Oath for witness. You, Abel Blake, do solemly swear (or affirm) that 
the testimony you shall give in the matter of .... now in hearing shall be 
the truth, the whole truth, and nothing but the truth, so help you God (or, 
this you do under the pains and penalties of perjury). 

1786. Forms of oaths for courts of inquiry. 

Oath for members. You, Alan B. Crane, Dwain E. Ford, and Galvin H. 
Ingrahm, do swear (or affirm) well and truly to examine and inquire, 
according to the evidence, into the matter now before you, without partiality. 

Oath for judge advocate. You, John K. Laine, do swear (or affirm) 
truly to record the proceedings of this court and the evidence to be given 
in the case in hearing. 

Oath for reporter. You, Frank E. Dean, do swear (or affirm) faith· 
fully to perform the duty of reporter in aiding the judge advocate to take 
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and record the proceedings of the court, either in shorthand or in ordinary 
manuscript. 

Oath for interpreter. You, James Darling, swear (or affirm) faithfully 
and truly to interpret or translate in all cases in which you shall be required 
so to do between the United States and the party whose conduct is the 
subject of this inquiry (or in the matter under inquiry). 

Oath for witness. You do solemnly swear (or affirm) that the evidence 
you shall give in the case now before this court shall be the truth, the whole 
truth, and nothing but the truth, and that you will state everything within 
your knowledge in relation to the matter under inquiry, so help you God 
(or this you do under the pains and penalties of perj ury) . 

17B7. Oath for a deposing witness. 
• You do solemnly swear (or affirm) that you will make true answers 
to the following interrogatories and cross-interrogatories to be propounded 
to you in the case of United States v. Arthur Brown. 

C. POLICY IN REGARD TO TRIALS OF WARTIME OFFENSES 

17C1. Absences, desertion, and mitigation of GCM sentences. The current 
policy of the Navy Department in regard to trials of wartime offenses involv. 
ing absences and desertion, and mitigation of general court-martial offenses 
was set forth by the Secretary of the Navy in SecNav Itr. 45-529 dated 
29 May 1945. This order is quoted in full below. 

29 May 1945 

ACTION: ALL SHIPS A JD STATIONS 

(Ref.: (a) BuPers Manual, art. D-9114. 
(b) SecNav Itr. AI7·11(I)/AI7.20, of 27 Nov. 1944.) 

1. This order cancels and supersedes references (a) and (b), and all other 
existing directives in conflict herewith. 

2. To promote uniformity in disposition of absence offenses, the following 
policies are to be strictly adhered to, except: 

In cases where preliminary investigation, or evidence adduced at the trial 
indicates circumstances in the particular case which in the opinion of the 
commanding officer or convening authority indicate the ends of justice 
would be better served by a lesser or greater punishment than that pre
scribed herein, such action is authorized. The reason for the departure from 
these policies will be affirmatively stated by separate letter attached to the 
record of the case. 
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3. A. First offenses: 

(1)	 Absence over leave
 
Less than 11 days: 
Between 11 and 30 days: 
Over 30 days: 

Mast or deck court
 
Summary court
 
General court
 

(2)	 	Absence without leave
 
 
Less than 1 day: 
Between 1 and 10 days: 
Over 10 days: 

Mast or deck court
 
 
Summary court 
General court 

(3) Desertion: All men absent over leave or without leave for more 
than 45 days will be tried for desertion. The charge of desertion shall be 
made in cases involving less than 46 days if there is evidence of desertion 
other than length of absence and/or apprehension and/or breaking arrest. 

B. Second absence offense: (a) Offenders who for first absence have been 
punished at mast or convicted by deck court, will be tried by summary 
court; (b) offenders who for first absence offense have been convicted by 
summary court will be tried by general court unless the second offense is 
absence less than 48 hours, in which event the type of court will be dis

cretionary but not less than a summary court. 

C. Third absence offense: Third offenders shall be tried by general court 
unless the absence is less than 48 hours, in which event the type of court 

shall be discretionary but not less than a summary court. 

D. None of the foregoing shall preclude the trial by general court-mar


tial of repeated absence offenders regardless of the length of absence. 
 

E. In determining the type of court an offender shall receive, only the 

following punishments and convictions shall be considered: 

Those punishments (mast) and convictions for absence that occurred 
within 2 years prior to the current offense; provided that no punishment 
or conviction in a previous enlistment or prior to an extension of an enlist
ment shall be considered. Men retained under Alnav 155-41 are in fact 

serving in extension of enlistment. 

F. Reduction in rating of noncommissioned and petty officers by deck 
courts and summary courts-martial for absence offenses is considered ap

propriate as part or all of the punishment. 

G. Punishment by mast. deck court, and summary court-martial shall 
be in accordance with SecNav letter of 25 August 1943 where not incon

sistent or in conflict with this order. 
4. Missing ship or mobile unit: Where a man has missed the sailing of 

his ship or mobile unit, adequate disciplinary action is mandatory and, 
except under extenuating circumstances trial by general court-martial is 

considered appropriate, regardless of the length of absence. 
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(a) In cases involving missing ship where the ship has moved from
 
 
one pier or anchorage to another, or has only gone on a trial or post
 
 
repair run or local shakedown, or in similar cases, trial by general
 
 
court-martial is discretionary subject to the provision of paragraph 3.
 
 

(b) An absentee from a ship or mobile unit shall be returned to
 
 
his ship or unit immediately for disciplinary action if the ship or unit
 
 
is still available and in the immediate vicinity. Steps shall be taken to
 
 
insure his arrival on board.
 
 

(c) If the ship or unit is not available, disciplinary action shall be
 
 
taken by the command concerned in accordance with the provisions
 
 
of this order.
 
 

5. In all cases of desertion a plea of not guilty must be entered for the 
accused; evidence will be taken, and if the accused does not desire to take 
the stand such fact must appear affirmatively. 

6. The Department considers that for desertion cases a sentence of at 
least 3 years confinement plus the length of absence is appropriate, subject 
to the increases indicated in paragraph 8 of this order. 

7. Convening authorities should take the following action, as appropriate, 
in cases where men are found guilty of absence over or without leave (as 
distinguished from desertion) : 

A. Confinement as adjudged to be mitigated so that the part of the sen
tence relating to confinement will be: 

For absence up to 59 days ._.._.._.._ __ .__ .__ ._ _...._ 12 months
 
 

For absence of 60 to 89 days .... .._.._ _.._ 18 months
 
 
For absence of 90 to 119 days __ .. _. .. .. . 24 months
 
 

For absence of 120 to 149 days _.._._._ .. ._. . ._ 30 months
 
 

For absence of 150 days and over ...._.._.. ... .. __ 3 years
 
 

B. As all men confined by sentence of a general court·martial are qual. 
ified to apply to the Naval Clemency Board for restoration to duty on com· 
pletion of one·third of their sentence, the practice of convening authorities 
of directing restoration to duty on probation on completion of a part of the 
sentence is a duplication of the efforts of the Clemency Board and is not 
looked upon with favor. The foregoing is not intended to impair in any way 
the authority of convening authorities to remit all or part of a general court 
sentence on probation in worthy cases. 

8. In general court·martial absence cases (including desertion), increases 
in the period of confinement over those set forth in paragraphs 6 and 7A 
are considered appropriate as follows: 

1 month when the offender is apprehended or delivered to naval juris
 
diction.
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1 month for each prior conviction by deck or summary court-martial, 
prior convictions to be considered in accordance with paragraph 3E. 

2 months when the offender missed ship or mobile unit. 
3 months for each prior conviction by general court-martial. Paragraph 

3E. 

9. In general court-martial trials the accused shall be afforded counsel 
of his own choosing whenever practicable; if not practicable then compe
tent counsel shall be assigned to represent him, regardless of the plea. 

10. When a probationer commits an offense of sufficient gravity to war
rant termination of probation, such probation will be terminated promptly. 
If the remaining period of confinement and other punishment provided in 
the sentence on which probation has been terminated be suitable punishment 
for and commensurate with the gravity of the new offense committed, no 
f'Jrther disciplinary action need be taken. Otherwise, the offender will be 
tried by appropriate court in order that a new sentence may be imposed. 
In appropriate cases, the co~vening authority, in his letter of action on 
general court-martial proceedings, will indicate the fact of probation ter
mination and provide whether the new sentence is to run concurrently with 
or consecutively to any prior sentence. 

11. The practice of carrying out sentences of dishonorable and bad-con
duct discharges which are to be effected immediately (no confinement to be 
served) without recourse to the Bureau of Naval Personnel, Commandant, 
U. S. Marine Corps, or Commandant, U. S. Coast Guard, will be discon
tinued. 

12. The effective date h-::reof is 1 July 1945. 
13. The first four paragraphs of this order will be published at quarters 

on three successive days and posted on all bulletin boards. 
-SecNav. RALPH A. BARD. 

17C2. Administration of offenses involving unauthorized a bsence. Further 
clarification o~ current policy in connection with offenres involving un
authorized absence was furnished by Bureau of Personnel Circular Letter 

10 • 206-45 which is quoted in full below. 

CIRCULAR LETTER NO. 206-45 
45-817-0ffenses Involving Unauthorized Absence, Administration of 
Pers-650-B1, P13-9, 12 July J945 

ACTION: ALL SHIPS AND STATIONS 

(Ref: (a) BuPers Circ. Ltr. 172-43; N.D. Bul. Cum. Ed. 1943, 43-1404, 
p.848. 
(b) BuPers Circ. Ltr. 180-44; AS&SL Jan..June 1944,44-753, p. 624. 
(c) BuPers Manual, art. D-8002(2). 
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(d)	 	BuPers Manual, art. D-8005(l). 

(e)	 SecNav Itr. 45-529, of 	29 of May 1945; N.D. Bul. of 31 May 
1945. 

(f)	 BuPers ltr. Pers-651-JB. A17-20, of 19 Feb. 1943, to CO, RecSta, 
RecShips, NAS, and other activities in continental U. S. having 
a permanent G.C.M.) 

1. References (a) and (b) are hereby canceled. The provisions of refer
ences (c) and (d) relative to ships declaring absentees 'deserters' upon 
sailing are held in abeyance. 

2. When an unauthorized absentee surrenders or is apprehended, the 
command concerned will take immediate steps to insure that he is expedi
tiously and adequately disciplined. 

3. The following steps shall be taken in the case of each unauthorized 
absentee: 

(A)	 ABSENTEE FROM SHIP OR MOBILE UNIT: 

(1)	 	If ship or unit is available and in die immediate vicinity, he shall 
be returned immediately for disciplinary action. Steps shall be 
taken to insure his arrival on board. 

(2)	 	If ship or unit is not available and in the immediate vicinity, dis
ciplinary action shall be taken by the command to which the man 
surrenders or is delivered, or by the commandant of the naval 
district, as appropriate. 

(3)	 Upon restoration 	to 	 duty after completion of disciplinary meas
ures, the man shall be returned, if practicable, to his former com
mand; otherwise he shall be assigned to duty comparable to that 
from which he absented himself. In no case shall he be assigned 
to shore duty. Such a man shall not be granted leave, liberty, or 
any special privileges while in the continental U. S. prior to re
porting to his first regular duty station, except in extreme emer
gencies, such as a death or serious illness in the immediate family. 

(B)	 ABSENTEE FROM SHORE STATION: 

(1)	 Disciplinary action shall be taken 	by the command to which the 
man surrenders or is delivered. 

(2)	 Upon restoration to duty after completion 	of disciplinary action, 
he shall be assigned immediately to the nearest receiving station 
for assignment to general detail for further transfer to overseas 
duty afloat or ashore. Exceptions: 

(a)	 	A man who is guilty of an absence offense not requiring trial 
by general or summary court-martial in accordance with ref
erence (e), and whose case is disposed of by the same com
mand from which he absented himself, may be retained on 
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duty in that command at the discretion of the commanding 
officer. 

(b)	 	Men not physically qualified for sea duty, men in special rat
ings which cannot be utilized at sea or at bases overseas, and 
men in recruit training shall be returned to their former com
mands, and checkage for transportation shall be made in 
accordance with current instructions. 

(3)	 	Such a man shall not be granted leave, liberty, or any special 
privileges while in the continental U. S. prior to reporting (or 
returning) to his permanent duty station, except i~ extreme emer
gencies, such as death or serious illness in the immediate family. 

4. In order to accomplish the above procedures, the following must be 
observed: 

(a)	 	Commanding officers of ships and mobile units shall, prior to 
sailing, transfer service records, pay accounts, and health records 
of absentee by mail, or deliver th~m, to the nearest receiving 
station or other large naval activity. Absentees' effects should be 
delivered also, if practicable. 
Exceptions: Cases where it is known that the ship will return 
shortly to the same port. 

(b)	 	A copy of the letter of transmittal of these records shall be sent 
to BuPers, such letter to show the date of absence in each man's 
case. 

(c)	 	The final entry in the service record shall describe the oftense. 
This shall include the words "Missed Ship", if applicable. This 
entry must be authenticated by the commanding officer or other 
officially designated authority; facsimile signatures must be ini
tialed as provided in BuPers Manual, art. D-4004. Any station 
receiving a record with incomplete or improperly authenticated 
entries shall immediately inform BuPers of these facts. 

(d)	 	Should a ship or mobile unit sail with an absentee's records, ac
counts, and effects, they shall be forwarded at the first opportunity 
to the receiving station or other large naval activity at the port 
from Ylhich the ship or unit sailed, and a copy of the letter of 
transmittal sent to the commandant of the naval district concerned 
and to BuPers. Declaration as a deserter by reason of having 
missed ship shall not be made by the ship, but by the command 
which receives his records, when and as appropriate. 

(e)	 	In the case of an absentee from a shore station who surrenders or 
is delivered at other than his own command, a dispatch shall be 
sent immediately, via NTX, to his former command requesting that 
his records, accounts, and personal effects be forwarded. 
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(f)	 No man shall be tried by general court·martial without his service 
record. 

(g)	 	No man shall be tried by summary court-martial without his serv
ice record, except in cases where the delay occasioned is likely to 
defer the initiation of disciplinary action for a period of more 
than 20 days. Reference (f) is modified hereby. 

(h)	 	When an absentee is brought to mast without his record, the 
commanding officer must give due consideration to the possibility 
of awarding inadequate punishment to repeated offenders in ac
cordance with reference (e), should take prompt action to obtain 
his record, and should defer judgment until the record is available. 
Only in a most unusual and deserving case will an offense of un· 
authorized absence be excused or the accused merely warned. 
Where such action is taken, a signed statement of the facts attend
ing will be placed in the pocket of the man's service record, with 
copy to BuPers. 

(i)	 	A man restored to duty after completion of disciplinary action 
for unauthorized absence should not be held at a receiving station 
or receiving ship within the continental United States for a period 
of more than 6 days for the purpose of returning him to his former 
command, or longer than 48 hours for transfer to any other com
mand. Should circumstances preclude compliance with this pro
vision, the appropriate controlling superior shall be notified by 
dispatch. However, no ship shall be assigned personnel under 
this directive in numbers greater than 2% of complement within 
a 3·month period, except by approval of the commanding officer. 

5. This revision of Circ. Ltr. 172-43 makes important modifications to 
certain features of the original letter. The principal changes and the rea
sons therefor are, briefly: 

(a)	 The return of an absentee to his own ship after completion of 
disciplinary action, while desirable, is no longer made mandatory. 
Prior to the issuance of circular letters 172-43 and 172-44, some 
absentees escaped adequate punishment and obtained preferen
tial duty assignments. As a result, commanding officers desired 
return of these men to own ship for purposes of maintaining 
morale and insuring adequate discipline. However, this initial 
situation has been largely remedied. Only in exceptional cases 
(usually through disregard of directives) are absentees escaping 
adequate disciplinary action, and the return of a man to his former 
command, while still desirable, is no longer considered to be prac
ticable in many cases. The loss of manpower, demands on trans
portation, congestion of barracks, unpredicted movements of 
ships, and the rehabilitation of the man himself dictate against 
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the continuance of the previous policy. Any instances in which a 
man has apparently escaped adequate punishment shall be brought 
to the attention of BuPers. 

(b)	 	It is now required that an absentee from a shore station shall, 
upon completion of punishment, and if physically qualified, be 
sent to sea. One reason for this is to open a shore billet for a man 
having lengthy overseas service. 

(c)	 	It is now required that absentees from shore stations be disciplined 
by the command to which surrendered or delivered. It is consid
ered more expeditious and less costly to transfer records than to 
transfer a man under guard. 

6. Unauthorized absences from ships or mobile units should be considered 
in a serious light. Where a man has missed the sailing of his ship or mobile 
unit, adequate disciplinary action is mandatory and, except under the most 
unusual circumstances, trial by general court-martial is considered appro
priate, regardless of the length of absence. Probation violators should nor
mally be tried by court martial in accordance with paragraph (10) of ref· 
erence (e) .-BuPers. RANDALL JACOBS. 

D. OFFICER DISCIPLINE 

1'701. Officers of the line of the regular Navy or the Naval Reserve, on 
active duty, who have been commissioned subsequent to 23 June 1938. 
Officers of the line of the regular Navy or the Naval Reserve, on active duty, 
who have been commissioned subsequent to 23 June 1938, are subject to 
the following types of administrative disciplinary action: 

1.	 	Recommendation for trial by general court-martial. 
2.	 General Order No. 117 (Revocation and Discharge). 

3.	 Letters of: 
a. Caution 
b. Admonition 
c. Reprimand 

4.	 Release from active duty: 
a.	 Officers Regular Navy-Furlough. 
b. Officers Retired and Reserve-Inactive duty. 

5.	 Transfer to other duty: 
a. With change of officer's classification, or 
b.	 Without change of officer's classification. 

6.	 	 In appropriate cases, the officer concerned may be permitted to 
tender his resignation: 
a. Without comment. 
b.	 Under honorable conditions. 
c. For the good of the service. 
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d.	 For the good of the service and to escape trial by general court
martial, or 

e.	 Other appropriate language. 

1702. Officers of the line of the regular Navy or the Naval Reserve, on 
active duty, who have been commissioned on or before 23 June 1938. 
Officers of the line of the regular Navy or the Naval Reserve, on active duty, 
who have been commissioned on or before 23 June 1938, are subject to all 
types of administrative disciplinary action as outlined in Article 17D1 ex
cept (2), General Order No. 117. 

1703. Staff officers, on active duty, whenever commissioned. Staff officers, 
on active duty, whenever commissioned, are subject to all types d admin
istrative disciplinary action as outlined in Article 17D1 except (2), General 
Order No. 117. All commissions in the lowest commissioned grades of the 
Staff Corps of the Navy with the rank of ensign may be revoked by the 
Secretary of the Navy in accordance with General Order No. 115. This 
applies to staff officers of the Reserve when on active duty. 

1704. All officers of the Navy, when on inactive duty. All officers of the 
Navy, when on inactive duty, are subject to the following types of admin
istrative disciplinary action: 

1.	 	 Recommendation that he be ordered to active duty for trial by gen
eral court-martial in appropriate cases. 

2.	 Letters of: 
a.	 Caution 
b. Admonition 
c.	 Reprimand 

3.	 	In appropriate cases, the officer concerned may be permitted to 
tender his resignation: 
a.	 Without comment. 
h. Under honorable conditions. 
c.	 For the good of the service. 
d.	 For the good of the service and to escape trial by general court

martial, or 
e.	 Other appropriate language. 

1705. Officers of the Naval Reserve in an inactive duty status. Officers of 
the Naval Reserve in an inactive duty status may be discharged for cause 
under Article H-6202, Bureau of Naval Personnel Manual: 

1.	 	When the cause arises while the officer is: 
a.	 Not a commissioned officer, or 
b.	 In an inactive duty status, and 

RESTRICTE,O 



APPENDIX	 	 541 

2.	 	 When the officer concerned has: 
a.	 ]\ever been called to active duty, or 
b.	 Has not been returned to an inactive duty status for the cause 

for which he is to be discharged. 

1706. In general. None of the foregoing disciplinary actions except as set 
forth in Articles 17D1 (I), 17D4 (1), and 17D5 can be taken without com
plying with General Order o. 62 which provides that unfavorable matter 
shall not be filed in connection with an officer's record without his knowl
edge and an opportunity to reply thereto. No revocation of commission of 
an officer of the line can be accomplished without compliance with General 
Order No. 117, or of a staff officer without compliance with General 

Order No. 115. 
No final action under General Order No. 117 or No. 115 for discipli

nary reasons shall be taken in the Bureau without: 

1. Notice to the officer concerned as to the basis for contemplated 

action, and 
2.	 	The officer concerned being ordered to the Bureau of Naval Per

sonnel for a hearing before an officer of the Bureau. 

All possibilities for salvage of the services of the officer concerned shall 

be examined. 
Ordinarily, an officer whose service is terminated for disciplinary or 

other reasons, shall be ordered home with a reasonable opportunity to arrive 
there prior to the effective date of separation. 

1707. All officers on active duty; punishment by commanding officer. In 
regard to punishment of a warrant or commissioned officer by his command

ing officer, see Article 7-13 of this text. 

1708. Report of misconduct. Article 8-2 of this text is applicable in the 
case of reports of misconduct directed against warrant and commissioned 
officers. Whenever an accusation is made against an officer, either by report 
or by indorsement upon a communication, a copy of such report or indorse
ment shall be furnished him at the time. (See Article 202 of Navy Regu

lations.) 

E. SUMMARY COURT-MARTIAL DOCKET SHEET 

17Et. Instructions. A docket sheet as illustrated in Figure 17-1 should be 
maintained by all convening authorities with respect to all cases ordered 
tried by summary courts-martial. The following are instructions for filling 
out a summary court-martial docket sheet and monthly report of summary 

courts-martial published. 
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1.	 	 In column 1 enter the name of the accused (last name first) and 
rate (or rank). 

2.	 	 In column 2 enter the offenses with which the accused is charged. 
Accepted abbreviations (AOL, AWOL, C to P, etc.) may be used. 

3.	 	 In column 3 enter the date the accused surrendered to, or was ap
prehended by your command. 

4.	 	 In column 4 enter the date the accused was brought to mast. 
5.	 	 In column 5 enter the date the specifications were approved by the 

convening authority. 

6. In column 6 enter plea or pleas to each specification-guilty or not 
guilty. 

7.	 	 In column 7 enter the date trial was completed. 

8. In column 8 enter the date of action by the convening authority on 
the proceedings, findings, and sentence. 

9. In column 9 enter the number of days elapsing between the date 
the accused surrendered to, or was apprehended by, your command 
(column 3), and the date of the action by the convening authority 
on the proceedings, findings, and sentence (column 8). 

10.	 	In column 10 enter the date of the final action by the immediate 
superior in command or senior officer present. 

11.	 	 In column 11 enter the number of days elapsing between the date 
of action by the convening authority on the proceedings, findings, 
and sentence (column 8), and the date of the final action by the 
immediate superior in command, or senior officer present (column 
10). 

12.	 	 In column 12 enter the date sentence was published. 

13.	 	 In column 13 enter the total number of days elapsing between the 
date the accused surrendered to, or was apprehended by, your 
command (column 3), and the date sentence was published (col
umn 12). 

14.	 	 In column 14 record sentence, as finally approved. 

15.	 Enter on these docket sheets only cases published during the month. 
Begin a new sheet the first day of each month. It is recommended 
that the docket be maintained and the entries for each case be reo 
corded by the officer handling the publication of sentence, and that 
the entries be made at the same time each case is published. 

16.	 	This docket will be maintained in a permanent folder on sheets 
approximately 20" x 12" with spaces for 20 names to a page. The 
following sample form will be reproduced as necessary by the vari. 
ous commands. 
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SUMMARY COURT DOCKET SHEET 

Name of Activity 

••••••••••••••••••••••••••••••••••• 0 •••• '_ •• ••••••••••••••••••••••••••••••••• 

(l) (2) (3) (4) 
_ 

(5) (6) (7) 
Date Date 

Name Confined specifi. 

and at this Date cation 

Rate Of· Com of Ap· Date 

(Rank) fense mand Mast proved Plea Tried 

(The following <'olumns will continue across the docket sheet, 
on the same line with the above 7 columns,) 

- •••• _	 ••••• _ ••••••••••••••••• 0
 •••••••.............................. ........... 
 

(8)	 (9) (10) (1I) (12) (13) 

Days Date of Days Total Days 

Date of	 Elapsed ISIC Elapsed Date Elapsed 

C.A. between orSOP between Sentence between 

Action 3and 8 Action 8 and 10 Published 3 and 12 

•••••••••••••••••••••••••• '" "0 •• 0 ••••••••••••••••• 0 •••••••••••• 0 •••••••••••• 

(14) 
Sentence as finally approved and remarks 

(This form should be	 rerroJuced on sheets approximately 20 inches by 12 inches, 
with spaces for 20 names to a page.) 

Figure 17-1.	 A summary court-madial docket sheet. 
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F.	 	 REFERENCE PUBLICATIONS 

17Fl. Required publications. The following publications are mandatory for 
the proper administration of naval law and should therefore be contained 
in the library of every naval command. They may be obtained from the 
Office of the Judge Advocate General, Navy Department, Washington, D. C. 

1.	 	 Naval Courts and Boards, 1937. 
2.	 	 Naval Digest, 1916. 
3.	 Compilation 	of Court·Martial Orders, 1916·1937 (3 volumes; Vol· 

urnes 1 and 2 and Cumulative Index). 

4.	 	 Court·Martial Orders, 1938-1943 (Cumulative pamphlet editions). 

17F2. Collateral references. The rules, regulations, and instructions con
tained in these publications are also necessary for the administration of 
naval law and are therefore included as collateral references. They may be 
obtained from the Chief of Naval P.rsonnel, Navy Department, Washington, 
D.	 C. 

1.	 U. S. Navy Regulations, 1920, with Changes to date. 
2.	 	 Navy Department General Orders. 
3.	 Bureau oj Nr;wal Personnel Manual. 
4.	 	 Bureau of Supplies and Accounts Manual. 
S.	 	 Landing Force Manual. 
6.	 	 Other Bureau Manuals. 

17F3. U. S. Statutes. These publications contain the statutes of the United 
States pertaining to naval law and may be obtained from the Government 
Printing Office. The Laws Relating to the Navy Annotated and' Supplement 
thereto by George Melling are presently out of print and are currently being 
revised in the Office of the Judge Advocate General. 

1.	 	 The United States Code and Supplement. 
2.	 	 Laws Relating to the Navy Annotated and Supplement by George 

Melling. 

17F4. Publications of Naval Institu i e. The followillg publications available 
from and published by the U. S. Naval Institute, Annapolis, Maryland, con
tain valuable information of a g;neral character pertaining to the adminis
tration of discipline a!1d naval j ustise. 

1.	 	 Naval Administration, 1942. 
2.	 Naval Leadership, 1939. 

3.	 	 Naval Customs, Traditions, and !.J·sage, by Leland P. Lovette, Cap
tain, US T 
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17FS. Army publications. These publications although dealing directly with 
the law governing the Army are often useful in the administration of naval 
law by way of comparison and analogy. They may be obtained from the 
Government Printing Office, Washington, D. C. 

1.	 	 A Manual for Courts·Martial, U. S. Army, 1936. 
2.	 	 Digest 	of Opinions of the Judge Advocate General of the Army, 

1912·1940. 
3.	 	 Bulletins of the Judge Advocate General of the Army, 1941.1944. 
4.	 	Military Law and Precedents, by William Winthrop. 

17F6. General references. These texts are recognized as authority in their 
respective fields and are often cited in court·martial orders. If available, 
they offer excellent collateral reference. 

1.	 	 A Treatise on the Law of Crimes, by William L. Clark and William 
L. Marshall. 

2.	 	 A Treatise on Criminal Law, by Francis Wharton. 
3.	 	 Criminal Trial Practice, by Austin Abbott. 
4.	 	 The Law of Evidence, by Henry Wigmore. 
5.	 	 Criminal Evidence, by George Underhill. 
6.	 Principles of Judicial Administration, by W. F. Willoughby. 

G. COMMON ABBREVIATIONS 

17G1. Abbreviations informally used. Frequently in legal memoranda, 
letters and directives, as well as in the summary court·martial cover page 
issued by the Department, abbreviations are used in an effort to conserve 
space and time. With the exceptions of U.S., U. S. 5., a. m., and p. m., 
abbreviations are not authorized in the formal records of courts·martial 
and are prohibited in charges and specifications. They may be utilized to 
advantage, however, in informal administrative procedure in connection 
with naval courts·martial. 

AGN................. Articles for the Government of the Navy
 
 
AOL.................. Absent over leave
 
 
APPD............... Approved
 
 
AWOL.............. Absent without leave
 
 
BCD.................. Bad·conduct discharge
 
 
CA..................... Convening authority
 
 
CHG................. Charge
 
 
CMO _.......... Court·Martial Orders
 
 
CONF................ Confinement
 
 
C to P Conduct to the prejudice of good order and discipline
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cuoc............... Conduct unbecoming to an officer and a gentleman 
DC..................... Deck court 
DEP UB.......... Deprivation of liberty 
DISSAPPD...... Disapproved 
EPD. Extra police duty 
GCM.. General court·martial 
ISIC __.. Immediate superior in command 
JAG.. .. Judge Advocate General 
LP __ __...• Loss of pay 
NCB. . Naval Courts and Boards, 1937 
RED__.__ __ Reduced 
RNIR................ Reduction to next inferior rating 
SC..__ __ __ Scandalous conduct tending to the destruction of good 

morals 
SC B&W __. Solitary confinement on bread and water 
SCM.... __ . Summary court·martial 
SENT__.. .__ Sentence 
SOL CONF.. __.. Solitary Confinement 
SOP. __ .. __ Senior Officer Present 
SPEC.__ __ Specification 
VLGOSN__ _.. Violation of a lawful general order of the Secretary of 

the Navy 
VLRSN............. Violation of a lawful regulation issued by the Secrtary 

of the Navy 
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Page 

Abbreviations
 
authorized for charges and specifications.............................. 123
 
list of common abbreviations. . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . • . .. 545-546
 

Absence
 
over leave . 127-129
 

specimen specifications ..................................••..••.. 128-129
 
over leave, advisory table for punishment ....•........................ Fig. 8-3
 
over leave, due to arrest by civil authorities ....................•...... 90
 
over leave, proof of .......................................•........ 90
 
over or without leave resulting in missing ship, action . 382
 
unauthorized causation : . 49-51
 
without leave .....•................................••••..•.••.••.•. 127-129
 
 

advisory table for punishment .........................•.......... Fig. 8-3
 
 
and failure to obey orders ...................•........••....•..... 128
 
 
proof of ........•........................•.......•••••.•••.••.. 127-129
 
 
specimen specifications .........•.....•..............•.••••..••.. 128-129
 
 

Absence of members of court-martial ............•....•.....•.......•..... 252-253
 
Accessories and principals.......•................•...................... 124-125
 
Accidents involving loss of life under peculiar or doubtful circumstances,
 

court of inquiry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 484-489, 497-498
 
 
Accused
 

acknowledging receipt of charges and specifications 289-290, 257-259
 
admissibility of previous conviction of. 319-321
 
admission by in open court. . . . . . . . . . . . . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . 298
 
appeal from sentence of deck court..... 198
 
argument .....••.•..•..•••...•••••••••••••••••••••••••••••.•••••••. 312-314
 

appending to record ..•....•....•••..........••..•••••........... 313-314
 
 
arraignment ........••.......•......•....•••... . . . . . . • . • . . . . . . . . . .. 296-297
 
 

deck court .•••........••.........••........•...•....•.•....... 206
 
 
arrest of .....................................•..•....•••.••........ 76-77
 
 
as witness ............................••............•....••.•...... 306
 
 
certainty of ........................•.......••..•.•...••............ 123
 
 
challenge of member by. . . . . . . . . . . . • • . . . •• . • • . • . • • • • • • • • . . . . . . . . . . . . 286
 
 
change of plea .. , ....................••••••••..•••.•...••..•.•...... 297-298
 
 
charges and specifications
 
 

acknowledging receipt of. 257-259, 289-290
 
 
copy to ..................................•....•••............. 257-259
 
 
denying receipt of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . .. 289-290
 
 
objections to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 290
 
 
proof of receiving copy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 289-290
 
 

claiming privilege for witness........................................ 306
 
 
clemency request, elements of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • • • • . . .. 31~312
 
 

compelling to criminate himself................... . . . . . . . . . . . . . . . . . . . 440
 
 
confinement before trial. ,................................. 77-79
 
 
consent to trial by deck court........................... .. 198
 
 
convening authority of whllll accused temporarily attached to ship. . • • . .. 245-246
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Accused-Continued 
 
convictions, introducing previous 319-321 
 
copy of specifications furnished to 257-258 
 
cou:lsel
 
 

detailing .............•.......................••..•............ 267
 
 
duties of ......................................••...•...... 268, 270,273
 
 
request for .................................•.•..••..•..... 266, 284-285
 
 
right to ......................................•.•••••••••...... 266
 
 

cross-examination 
of witness for prosecution .••.••.....•.•.....••.•••••••••••••..••. 293-306 
 

detailing counsel for ............•.................•...••.....•..•..•. 267 
 
escape of, as affecting jurisdiction of court-martial. .......••............ 41 
 
evidence on plea to jurisdiction or in bar. . 293-296 
 
examination of, at mast. ..............................•.............. 96-98 
 
extenuation, evidence in . 318-319 
 
failing to testify, comment on . 271-272 
 
guilt, denial of, not falsehood . 96-98 
 
innocence, presumption of , . 264 
 
insanity, plea of . 296 
 
introducing previous convictions of ...............................•.•. 319-321
 
 
judge advocate or recorder 
 

conferring with ...................•............................ 257-259 
 
opinion on question of law, right to ....................•.......... 257-259 
 
protecting interests of ..............•............................ 257-259 
 

objections 
 
to charges and specifications . 290 
 
to defective specification .........•................••............ 290 
 

plea, statement inconsistent with . 310-312 
 
postponement of trial, request for ........................•........... 292-293 
 

presence 
 
during subsequent reading of record 330-331 
 
on court-martial in revision...................................... 351-352 
 

previous convIctIOn 319-321 
 
appended to record of proceedings 329, Fig. 12-10 
 

proof 
 
of commission of act by . 481--482 
 
of criminal intent . 479-482 
 
of receiving copy of charges and specifications . 289-290 
 

public trial, waiving right to . 247 
 
ready for trial. . 292-293 
 
rejection of plea... . . . . . . . . . . . . . . . . . . . ...................•...... 297-298 
 
release from arrest by convening authority (nolle prosequi) . 290 
 
request 
 

for clemency, elements ....................................••.... 310-312 
 
for postponement ...............................••..••...•.•.•. 292-293 
 

revision of sentence injuring health ..........................••...... 351 
 
right 
 

to appeal sentence of deck court .. 198 
 
to counsel ....................................••..•.•.••..•.•.. 266 
 
to opinion of judge advocate on question of law......•.•••..••.... 255-25~
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Accused-Continued 
rights, informing of.......•••....••......•...••••.•................. 257-259
 
 

deck court 20'>--204
 
sentence of summary court-martial injuring health, revision of. . . . . . . . . . 351
 
standing mute . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 296-297
 
statement 96, 98, 310-312
 

appending to record................................. 332, Figs. 12-8, 12-9
 
before deck court. 209-210
 
inconsistent with plea.......................... . 310-311
 
more than request for clemency. . . . . . . . . . . . . . . . . . . . . . . . 311-312
 
not evidence . . . . . . . . . . . 310
 
prior to trial................................................... 96, 98
 
recording of 311-312
 
warning when called on for. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96,98
 
when recommended for trial by general court-martial. . . . . . . . . . . . . . . . 440
 

temporarily attached to ship, convening authority... . . . . . . . . . . . . . . . . . . . 245
 
to be informed of rights , 257-259
 

waiving right
 
to presence of counseL......................................... 284-285
 
to public trial ••...•••..••.........•........................... 247
 

warning
 
on plea of guilty . 297-298
 
when called on for statement . 310-311
 

without counsel, duty of judge advocate . 266-269
 
witness for, list of ..•............................................... 272-273
 

Acquittal
 
announcing of .....•............................................... 316
 
by deck court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 212
 
by summary court-martial 315-316
 
forms of 316-317
 
resulting from court-martial in revision, announcing of......... . . . . . . . 352
 
revision of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 350
 

Active duty, allegation of............................................... 125
 
Additional charges and specifications Figs. 9-3, 9--{j, 9-10
 
Adequate punishment, duty to adjudge 321-322
 
Adjournment of court-martial
 

authority for _. . . . . . . . . . . . . . . . . . . . . . . . . .. 329-330
 
of deck court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . 217
 
recording of ......••................................•.............. 329-330
 

Administrative action 8-9, 11'>--114
 

on di'Scharge 9, 11'>--114
 
on reduction in rating. . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9, 113
 
administrative reports 483, 48~85, Figs. 16-1, 16-2
 

Admissibility of evidence, see Evidence 

Admissions
 
 
accused, against co-conspirator .........•.....•...............•....... 462
 
 
as evidence .........................................••......•.•.... 461
 
 
by conduct ........................................•••••••••••••.•. 461
 
 
by silence ............................................•.....••.•... 461
 
 
distinction between confessions and ...............•.................. 461
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Page 
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and confessions 
definition of 

correction of clerical errors in testimony 
criminal intent 
cross-examination 

of accused 
defined 

degree 
of proof required. 
of relevance required 

depositions 

465-466 

. 

. 
465 

. 465 

. 466 

. 465 

. 466 

. 358 
. . 438-439 

465 

. 
. 

481 
. 330,351 
. 479 

. 298-310 
. 306 

, , . 455 

482 
. 

. . 
463-464 

. 457 
462 

distinction 
between fact and opinion . 

direct ......•......................................................
 
 

462 
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between relevance and competence ..................•..•......•• 463 
between testimony and 455 

documentary 

admissibility as affected by purpose for which offered. . . . . . . . . . . . . . 475 
appending to record 329 
authentication . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 474 
best evidence rule 474 
book entries, made in regular course of business' . . . . . . . . . . . . . . . . . . . 475 
charts 478 
definition of 474-475 
exception to best evidence rule 478--479 
general rules applicable to 474 
handwriting ......................................•.•..••••.... 471-472 
hearsay rule 475 
introduction of 304-305,475--476 
letters an'd telegrams....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 476 
memoranda 475 
offering in full 476--477 
official 

entries . 475 
records and certificates . 477 

private documents . 477--478 
registers, records, and photographs . 478 
rule where documents are voluminous . 478--479 

double questions . 466 
drunkenness as showing absence of intent. . 479--480 
dying declarations ...•............................................. 468--469 
examination by the court. . 298-310 
expert testimony . 466--467 
hearsay , , . 467--469 

admissibility of in general . 468 
distinguished from original facts . 467--468 
exceptions . 468--469 
illustrations of . 468 
official statements as, not admissible . 468 
why objectionable . 467 

In aggravation or extenuation after plea of guilty . 318-319 
introduction of 

after trial finished . 314
of court of inquiry . 476--477 
out of regular order. . 305 

issues . 455 
judicial notice . 469--470 
leading questions . 470--471 

illustrations ....................................•............... 470 
on cross-examination . 470--471 
when allowed . 470--471 

manner of correcting testimony . 330 
matter in aggravation . 318-319 
members as witness . 299 
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memoranda 475 

made at time of occurrence, introduction of...................... 475 
to refresh recollection of witness. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 307 

negligence supplying intent. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 480 
of similar acts to show intent or motive , .. . . .. . . .. .. .. 480 
opinion 471-472 

distinction between, and fact. . . . . . . .. . . .. .. . . . . . . . . . . . . . .. .. . . . . . 471 
exceptions to rule 471-472 
from conclusion of fact. fl 471-472 
of experts.. .. . . . . .. . . . . . . . . . . .. . . .. . . . . .. . .. 466-467, 471-472 
of handwriting 471-472 
of identity 471 
of mental or physical condition " ,. . .. .. .. .. 471 
of sanity 471 
of sobriety 471 

order 
of introducing . 298-310 

of proof of corpus delicti . 481-482 

parol evidence rule . 477 

pedigree , . 472 

pleading of . 122 

prima facie case . 481 

proof beyond reasonable doubt . 482 

proof that accused committed the act. . 482 

proof that act was really committed , , . 481-482 

real 
definition and requisites of...................................... 472 
introduction of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308 

reasohable doubt, definition of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 482 
rebuttal 309 
recross-examination of witness 298-310 
redirect examination of witness 298-310 
refreshing recollection of witness.................................... 307 
relevance of 463-464 
relevance, degree of, required. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 463-464 
res gestae 472-473 
rules 455 
scene of crime, view by court. 247-248, 303--304 
similar facts ...................................................••.• 464 
statement of accused. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 310-312 
sufficiency of, considering on review. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 358 
supplementing recollection 307 
surrebuttal 309 
that accused committed the act...................................... 482 
to be produced by prosecution 480-481 
verification of testimony............................................. 308-309 
voluminous documents 478-479 

Examination of witnesses , 298-310 

Exchanging watches (CP) 149-150 
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Page 
Excuse
 

drunkenness as ......••.••••••••••••••••••.•................. '" .... 479-480
 
issued by commanding officer................ . . . . . . . . . . . . . . . . . . . . . . . . . 103
 

Execution of sentence 356-357
 
Exercise of commanding officer's authority, summary. . . . . . . . . . . . . . . . . .. 114, Fig. 8-7
 
Exhibits, appended to record 329, Figs. 12-11, 12-12
 
Expert witness, opinion evidence of........... . . . . . . . . . . . . . . . . . . . . . . . . . . .. 466-467
 
Exposure, indecent . . . . . . . . . . . . . . . . . 169
 
Extenuation
 

evidence in ......•••••••• . 	 318-319
 
deck court .........•........................................... 213-214
 


Extra duty
 
as punishment by commanding officer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106
 
police duty 195
 
sentence of (form) , . . . . .. . . .. . . . . .. .. . . . . . . .. . .. . . . . . . . . 325
 

Facts
 
admissibility of evidence of similar . 480
 
certainty of, stating in charges and specifications . 122-123
 
determination of, at mast. . 98
 
distinction between opinion and . 471
 

Failure
 
to acknowledge receipt of letter as ordered (CP) . 134-135
 
to apprehend offenders .............•..•............................. 147-148
 
 
as sentry, to pass on orders to relief. .•••...•.......................... 132,133
 
 
to handle loaded rifle with care, involuntary manslaughter 
to muster 
to stand watch 
to use utmost exertions to apprehend offender 

False muster 
False name, giving of. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 
Falsehood 
Federal authorities, see Civil authorities
 
Federal courts
 

habeas corpus 

jurisdiction of, where offender has been tried by court-martial. 

review of cov-rt.martial. 


Fees of civilian witness 

Felony, assault with intent to commit. 


. 161-163
 
 

. 132
 
 

. 132,133
 
 

. 147-148
 
 
. 148
 

. 142-143
 
. 142-143
 

. 41
 
 

. 42
 
 

. 41
 
 

. 248
 

. 157-159
 
Fighting ..............................•................................ 156-157
 

Findings
 

of board of investigation 496-497
 
 
of court of inquiry. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 496-497
 
 
of deck court 	 (forms) 
of general court-martial 
in revision 
of investigation 
of summary court·martial 

Fig. 10-3
 
 
437-438
 
 

Figs. 16-1a, b; 	16-2a, b
 
 
314-317
 
 

entries for the record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 317
 
Findings of court-martial
 

accused pleads guilty ..............................................•• 314~315
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acquittal _ _ _ 316-317
 
character evidence after........................... .. 318
 
closed court when deliberating on , . . . . .. .. .. .. . 314
 
exceptions and substitution for words not proved... . . . . . . . . . . . . . . . . . . . 315
 
method of arriving at. 314-315
 
principles controlling 314-317
 
reconsideration of 350, 352
 
recording of 317
 
revision of 350-352, Figs. 13-1, 13-2, 13-3
 
trial in joinder..................................................... 315
 

First rules of naval discipline. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
 

Forged pass in possession. . . . . . . . . . . . .. . . . . . . . . . . . .. . . . . . . . . . . .. . . .. 137-138,139
 
Forgery of pass , , , 140-141
 

Former jeopardy
 
offender has been tried by either court-martial or Federal court. . 173
 
plea of . 293-295
 
punishment inflicted by commanding officer not constituting . 107,110
 
waiver of . 293-295
 
what constitutes . 293-295
 

Fornication . 169-171
 

Gambling , 143-144
 

G"neral court·martial, see also General court-martial procedure
 
absence of members 252-253
 

accused
 
guilty in less degree than charged 437-438
 
rights to be protected. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 437
 

action of
 
convening authority 438
 
secretary of Navy............. 438
 

adjournment of 436
 
charges and specifications. . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 437
 

findings on . 437-438
 
forms Figs. 9-8, 9-9, 9-10, 9-11
 

commanding officer recommending trial by 440-443
 
constitution of . . . . . . . . . . . . . . . . . . . . . . . . . . 436
 
contempt of court. . . . . . . . . . . . . . . . . . . . . . . 438-439
 
convening authority . 435-436
 
findings . 437-438
 
judge advocate. .. . . . . . . .. . . . . . . . . . . . . . . .. . . . . . . . . . . . . 437
 
limitations of punishment by President. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 435
 
members . . . . . . . . . . . 436
 

policy re ranks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 436
 
president, duties of. . . . . . . . . . . . . . . . 436-437
 

nature and function _. . . . . . . . . . . . . . . . . . . . . . 435
 

oath 
to judge advocate and members. . 437, 530-531
 
to witnesses 209, 531
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offenses triable by '" _ _. _•.••••• _. _ .• . . . . .. 101, 439-440
 

AOL and AWOL ......•••.•••.•...•.••.•..•................•.... 439-440
 
desertion ...••....•..•..•.....•. _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 439
 
fraudulent eaustment 439
 
mucder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 440
 

persons triable by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 435
 
prisoners 87
 
procedure 435
 
punishments authorized 435
 
recommendation for trial by
 

availability of accused and witnesses for trial. . . . . . . . . . . . . . . . . . . . . . 443
 
expediting recommendations 443,
 

letter of recommendation " , . . . . . . . . .. 440-443:
 
simplified form 444, Figs. 14-2a to 14-2d'
 
standard form " 443-444, Figs. 14-la to 14-1£
 
preliminary inquiry required ,......................... 440'
 
service record entries required , 442-443:
 
specimen forms 443-444, Figs. 14-1, 14-2'
 
sta tement of accused............................................ 440
 
statements of complainant and witnesses. . . . . . . . . . . . . . . . . . . . . . . . . . . 440:
 
supplementary instructions ,.................. 442
 

senior member, designation of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 436-437
 
sentence 438
 

dismissal 438'
 
mitigation by reviewing authority................................ 438,
 
of confinement, computation of.................................. 90-92,
 
power to punish for contempt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 438-439' 
requirements re death sentence _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43lr
 
reviewing authority _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 433
 

sittings of .........•............................................... 435
 
who may convene , 435-435
 
witnesses
 

failing to appear or testify 438-439
 
process for 439
 

General court-martial procedure, see also General court-martial
 
charges and specifications. . . . . . . . . . . . . . . .. . _ 77, 116, 117
 

forms 77, 117, Figs. 9-8, 9-9, 9-10, 9-11
 
General issue, plea to..................... . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 296--297
 
General orders
 

knowledge of, presumed " .. , , ,......... 23
 
of Secretary of Navy, violation of. 135-137
 

Gestures, provoking or reproachful toward another person in Navy 152-154
 
Guilty, plea of
 

but without criminality 297-298
 
closed court unnecessary in determining findings 314-315
 
effect of ....•...................................................... 297-298
 
evidence
 

after ....................................................•.•••• 296--297
 
in aggravation or extenuation 318-319
 

findings of court 314-317 
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procedure . 296 
rejection .•........................................................ 297-298 
warning accused . 297-~98 

Habeas corpus 
appeal from decision ·········••·•· 41 
attack of court·martial proceedings by . 41 
federal courts . 41 

Hawaii, Territory of 
jurisdiction of . 175-176 
offenses against . 175-178 
pleading of offenses . 175-178 
statutes . 175 
trial by territorial courts, double jeopardy . 176-177 

Hearsay evidence . 467-469 

Heroin, see Narcotics 
History of naval law.................................................•.. Ch.2 

naval concept . 12 
naval origin . 11-12 
rationale . 11 

Housebreaking .....................................................•••. 168-169
 
 

Identification 
opinion, evidence of. 471-472 
pass, forging of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 140-141 
pass, unlawful possession of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 137-138, 139 

Ignorance of Navy Regulations and general orders no excuse. .. .. . . . . .. .. . . . 23 
Immediate superior in command 

action on summary court·martial . 370-371 
return of record of summary court·martial. . 362-363 

Incapacitated for duty from previous indulgence in intoxicating liquor (CP) .. 144-145 
Indecent exposure . 169 

Index 
for summary court·martial. 328, Fig. 12-2 
sample charges and specifications, Naval Courts and Boards, 1937.. Figs. 9-1 to 9-11 

Information sheet Fig. 8-2 
Insanity 

and suicide, line of duty, and misconduct status . 505-506 
plea of . 296 

Instructions and orders, written naval law . 28-29 
sentry failing to pass, on to relief . 132-133 

Intent 
criminal .. , , . 121-122 
drunkenness . 479-480 
evidence of similar acts to show . 480 
expressing the . 122 
unlawful, presumption of, from act. . 479 

Interested party as witness .............................................•• 495 

Interpr8ter 
administ~ring oath. to..... "..... '.' .................................••.• ~53
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Interpreter-Continued 
for boards 
for court-martial 
oath for 

Interrogatories and deposition..................... . . . . . . . . . .. 

Intoxicating liquor 

drunk driving 
drunkenness 
incapacitated for duty from previous indulgence in 
opinion evidence of whether under influence of 
partaking of 

Poge 

491 
248-249 

253, 530, 531,532 
457, Figs. 15-2, 15-3 
 

. 173 

. 1-14-145 

. 144, 145 

. 471 

. 135-136 
possessing, for beverage purposes, on naval reservation (VLGOSN) _.. 136 
using for beverage purposes on naval reservation (VLGOSN) . 135-136 

Investigation 
oaths, authority to administer............................. 490 
of offenses 	 4-5, 7-8, 95-98 
one officer 483-484 

Involuntary manslaughter 161-163 
Irons, use of in confining prisoner. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 

Jeopardy, former 
plea of 293--296 
punishment inflicted by commanding officer. not. 107,110 
trial by either court-martial 
trial by territorial courts 
waiver of 
what constitutes 

Joinder 
specifications 
trial in 

or Federal court. 42-l3, 173, 176-177 
176-177 

.. . . . . . . . . . . . . . .. 293--296 
. . . . . . . . . . . . . . . . . . . . . . . . . . .. 4~-43, 110, 293--296 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 	118-119 
118-119 

Joint conspirator, admission of. . . .. . . .. .. . . .. .. .. . . . . .. . . . . . . . . . . . . . . . .. . 462 
Joy riding , 165-167,174

distinguished from theft 165-167 
Judge advocate of general court-martial.................................. 437 
Judicial notice 469-470 

of state statutes.................................................... 172 

Judicial safeguards 
Jurisdiction 

of Army court-martial over persons in Navy 
of convening authority 

absence of commanding officer. . . . . . . . . . . . . . . . . . . . . .. . 
temporary comma'nd without transfer of records 

of court, definition of. 
of deck court over accused 
of Federal court where offender has been tried by court-martial 
of Hawaiian territorial statutes 
of naval courts-martial 
of state or foreign court where offender has been tried by 

martial 
Jurisdiction of court-martial 

25 

. 41-42 

. 33-34
 

. 34-35
 

. 35
 

. 33
 

. 198
 
43, 175-176
 

. 175
 

. 33
 
court-

43-44-, 175-176 

accused, escape of. ••••.•••.••••••..................................• 
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alleging of ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . 123
 
appellate jurisdiction :.................................... 41
 
Army personnel 41--42
 
attacking in collateral proceeding , .. . . . 41--42
 

extrinsic evidence in support of jurisdiction...................... 36-38
 
civilians in time of war , , . . . . .. . 40--41
 
conditions necessary to show. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36-37
 
construction battalions and units. . . . . . . . . 34-35
 
deck court _ _. . . . . . . . . . . . . . . . . . . . . . . . 36, 37
 
discharged person, fraud against United States · 39-40
 
escape of accu.sed , . . .. .. . .. . .. . 41
 
extension of, in time of war. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40--41
 
general court-martial 37, 37-38, 275
 
marine corps personnel. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47
 
murder 37-38
 
objections to consideration of, on review................... . . . . . . . . . . . 41--42
 
offender tried by civil court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
 
offenses 41
 

both against naval law and state law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . <4-2--43 
persons 38--39 
place . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37-38
 
 
plea of 293
 
 
summary courts-martial ........................................••... 36, 37
 
 
termination of, over persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39--40
 
 
time ..........................•....•.....•........................ 38
 
 

13-14
"Keeper of the King's Ships" . 
King's Regulations and Admiralty Instructions of 1731. . 17
 

Knowingly making false muster ..............•........................... 148--149
 

Knowledge of naval law required ............•............................
255-256
 

Language 

abusive, obscene, threatening . 
 155-156
 

154-155
disrespectful to superior officer .........................•............
 
 
provoking and reproachful . 152-153
 

Larceny . 163-164
 

Law
 
evidence of ., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 469--470
 
of country, state, territory, or district, violation of. 171, 173-174, 175-177
 

Leading questions , 470-471
 
Leaving station before relieved 149-150
 
Legal ethics 268-270
 

J.etters
 
admissibility in evidence .
 476
 

123
alleging in specification . 
134-135
failing to acknowledge receipt of, as ordered (CP) . 

476
introduction of, in evidence . 
Letters of Instruction augmenting 1775 Articles . 20
 

Liberty and leave . 128--129
 

deprivation of, by commanding officer . 105-106
 
49-51
system, administration of · .. ············· 

RESTRICTED 

http:required............�


574 NAVAL JUSTICE 

Page 
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forged, possession of . 140-142 
forging , ...............................•................... 141-142 
of another person, possession of . 140 

Limitation of punishment by President. . 435 
Limitation, statute of, plea .................................•••........... 293-295 
Line of duty 

and misconduct 
disability existing prior to entry 
effect of unauthorized absence 
intoxication 
leave or liberty status 
opinion required 
self·defense 
suicide and insanity 
time lost and checkage of pay 
venereal disease 
why determine 

Liquor, see Intoxicating liquor 
Lives, endangering through carelessness or negligence 
Local orders, violation of. 
Loss of pay 

adding to limitation of punishment 

and reduction in rating 

notation of checkage 

order to supply officer 

reduced (form) 

sentence of 


. 498 

. 508 

. 501-502 

. 502-503 

. 501-502 

. 498' 
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. 505-506 

. 507-508 
. 	 . 506-507 
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150-151 
137-138 

. 376 

. 376 
239, Fig. 12-16 

. 239 

. 365 

. 323,325 

Maiming ......................................•........•.............. 152 
Making false muster..................••................................ 148 
Manslaughter 

definition of . 161-162 
failing to handle loaded rifle with care (involuntary) . 162-163 
involuntary . 162-163 
striking with instrument (voluntary) . 162-163 
voluntary . 162-163 

Marine Corps 
jurisdiction of court·martial over. . . . .. . 	 38-39, 47 
members 

on general court-martial . 436 
on summary court·martial . 246 

offenses against Articles of War . 47 
Marine Corps Reserve 

jurisdiction of court-martial over . 38-39 
officers of, as members of court-martial .........................•...... 246 

Mast 
accumulation of offenses . 112 
administrative action .........................................•..... 113-114 

as an investigation ...•.............................................. 4--5 
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AOL and AWOL offenses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 102
 
desertion 102
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index for lengthy cases. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328
 
letter of transmittal, not required....... . . . . . . . . . . .. . . .. 331
 
loss of record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331-332
 
making corrections . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330
 
medical certificate 331
 
modification of precept. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 329
 
numbering and marking of pages and documents. . . . . . . . . . . . . . . . . . . . 329
 
papers or documents read '. . . . . . . . . . . . . . 330
 
questions numbered and paragraphed.... . . . . . . . . . . . . . . . . . . . . . . . 329
 
reading of record. . . . . . . . . . . . . . . . 330, 330-331
 
shorthand notes, disposition of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331
 
showing recess or adjournment. 329-330
 
specimen forms . Figs. 12-1 to 12-15
 
specimen trial records................................. Figs. 13---5 to 13-7
 
striking matter from record... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330
 
to be typewritten. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328
 

recorder
 

analysis of the case 259-260
 
appointment 254
 
argument by 265-266
 
arrangement of evidence 260-261
 
as witness 300-301
 
conduct of 264
 
counsel for 256
 
cross·examination by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 264-265
 
duties before trial 256-257, 258--259, 260, 261, 262-263
 
duties during trial. 263---264
 
evidence arrangement of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 260-261
 
examination of specifications and accompanying papers 256-257
 
explanation of rights of accused. . . .. . . . . . . . . . . . . . . .. .. .. . . 257-258
 
familiarity with Naval Courts and Boards, 1937, required... 255
 
familiarity with naval law required " 255-256
 
functions and duties in general. 254-255
 
interview with accused 257-258
 
interview with witnesses 260
 
notification to parties for trial....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262
 
oath for . . . . . . . . . . . . . . . . . . . . . . 253
 
preparation of the courtroom 262-263
 
preparation of questions 261
 
presentation of evidence........... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264
 
securing depositions 261-262
 

reporter 248
 

in troduced 284
 

requirements when accused does not desire counsel. . . . . . . . . . . . . . . . . . . .. 266-267
 

reviewing authorities 239,356
 
revision, returning record for........................................ 350
 

specimen record Figs. 13---1, 13---2, 13---3
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Summary court-martial procedure-Continued 
securing depositions 261-262 
senior member 

admonitions to accused.......................................... 250 
admonitions to witnesses. . . .. .. . . . . .. .. .. . . . .. . . . . . . . . . . . . .. . . . . . 250 
duties of 249-250 
reports to convening authority................................... 250 
transmittal of record..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 250 

sentence 234, 238, 321-324 
authorized 322 
bad-conduct discharge 324, 373-374, 378-379 
confinement, effective date....................................... 374 

of petty officers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 375-376 
confinement on bread and water. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 377 
deprivation of liberty........................................... 323 
entries for the record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 324-325 
extra police duties ····· 323 
loss of pay ······ 376-377 
mitigation of 359-360 
phraseology employed 323 
recording of 324 
reduction in rating..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 376 
solitary confinement 322-323,377 

sessions of, to be public..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 247
 

specification 116, 125, 178 

accused acknowledging receipt .of copy 233-234, 289-290 
additional Fig. 9-6 
copy to accused · 234, 257-258 
date of , 178 
examination of 233-234, 290-291 
forms 178, Figs. 9-4 to 9-7, 12-4 
objection to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 290 
proved in part. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 315 
reading of 296 

statement of accused .. , 233-234, 310-312, Figs. 12-8, 12-9 
appended 329 
entry for the record , 311-312 

step-by-step outline of trial procedures 275-283 
summoning of witnesses 455, 457, Fig. 15-1 
surrebuttal 309 
time of meeting , , , , 247-248 
transcript of record for log and service record. . . . . . . . . . . . . .. 371, 373, Fig. 13-4 

trial 
finished . 314 

procedure of, outline . 275-283 

view by court. 247-248, 303-304 

witness 
accused as	 . 306 

admonished . 250 

character . 308,318 

examination of . 298-310 
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for defense
 
 
for the court
 
 
for the prosecution
 
 
oath for
 
 
recorder as
 
 
separation of
 
 
summons of
 
 

Summary of commanding officer's authority
 
 

Summons
 
 
Superior officer 

contempt to 
disobeying lawful orders of 
disrespectful deportment to 
disrespectful language to 
threatening to strike. . . . . . . . . . 
using abusive, obscene, threatening language to (CP) 

Surplusage 
Surrebuttal 
Surrender of men to military authorities 
Suspension of officer, from duty 

Telegrams, admissibility in evidence 
Termination of arrest. 
Territorial Statutes, violation of 

Hawaii
 
 
pleading of
 
 

Testimony, see also Evidence
 
 

accused
 
 

before d<lck court, not fonvarded
 
 
before summary court-martial
 
 
correction
 
 

of by witness 
of errors
 
 

expert witness
 
 
hearsay, motion to strike out.
 
 
objections to
 
 
opinion of witness
 
 
summaries of
 
 
verification of
 
 

Theft ' , 
breaking into house with intent to commit. 
definition of 
distinguished from petty pilfering 
intent required 
of military property of United States 
policy re trial 
punishment policy 

Poge 

306-307 
309-310 
301-303 

,................. 251
300-301 

. 258--259 
455, 457, Fig. 15-1 

114-115, Fig. 8--3 

455,457, Fig. 15--1 

. 153 
. 130 
. 155 
. 155 

" . 155 
. 155--156 
. 124 
. 309 
. 127-128 
. 88 

. 476 

. 77 

. 173-174 

. 175 

. 174 

306 

" 198, Fig. 10-7 
298--310 

. 309 

. 308 

. 466-467 

. 301 

. 264-265 

. . 302 

. 98 

. 308-309 

. 163 
. 168--169 
. 163 
. 137 
. 163 
. 1M 
. 101~102 

. 375-383 
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Threatening language 
155-156to superior officer (CP) .
 
 

about another (CP). . . . 
 .
 155-156 
155-156Threatening to strike supprior officer . 

Time 
123allegations . 

38jurisdiction of court-martial as to .
 
 
of war. adding to specifications. . .
 
 125 

138-139Traveling prohibited distance on liberty. . . . . . . . . 
154Treating superior officer with contempt. . 

84-85Treatment of men in confinement. . 
177-178Trespassing, Hawaiian Statutes - . 

Trial, see also Civil authorities: Deck court procedure; Recorder, summary 

court-martial; Summary court-martial, procedure 
77arrest of accused for · . 

198by deck court objection to. . . . . . . . . . . . . . . . . . . . . 
440---444by general court-martial, letter recommending. . , .
 

new, granting of . . . . .
 363 
77officer arrest for . 

293-295pleas in bar of 
292-293postponement, requesting . 
275-283procedure, outline of . 
107, nopunishment inflicted by commanding officer not bar to . 

38-39time of ordering, desertion . 
264-265Trying case out of court . 

Uniform clothing 
136of another in possession (VLRSN) ··············· 
136pledging of (VLRSN) . 
151unauthorized wearing of . 
28Cnited States Code, enactment of , . 

169-170Unlawful cohabitation . 

Unlawful possession 
136of clothing and bedding (VLRSN) . 
137of narcotics . 

27Unwritten naval law, sources of _ . 
31-32Usage as evidence , . 

Using 
156abusive, obscene, and threatening language toward superior officer (CP) 

135-136intoxicating liquor for beverage purposes at shore establishment. . 
provoking and reproachful words, gestures, and menaces toward person 

in Navy . 152-15<! 
155-156threatening words about another (CP). . . . . . . 

165-167Vehicles, unauthorized use of . 
151-152Venereal disease, concealment of . 

Violation 
137-140of command orders . 
175-178of Hawaiian Territorial Statutes . 
135-137of lawful general order of Secretary of Navy . 
171-178of laws of country, State, Territory, or District. . 
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of local order . 137-140 
of ship's order, property of another enlisted man in possession (CP) . 138 

Violation of lawfuL regulation of Secretary of Navy . 135-137 
having clothing or bedding of another in possession . 136 
intoxicating liquor . 135-136 

possession at shore station . 135-136 
narcotics, keeping in possession at shore establishment _ . 137 
uniform clothing, pledging of _ _ . 136 
weapon, having a concealed . 137 

Voir dire 

examination on . 287-288 
oath administered _ _ . 253 

Voluntary manslaughter _ . 161-162 
Vote 

on findings of court·martial _ . 251 
on questions arising during trial . 251 
on sentence of court-martial . 251-252 

Warning issued by commanding officer . 103 
Warrant officer, as deck court . 196 
Wasting public property . 148 
Watch 

exchange of (CP) . 150 
failure to stand . 132-133 
sleeping on . 150 

Weapon 

assault with dangerous . 157-159 
having concealed (VLRSN) . 137 

Wearing apparel of another in possession (VLRSN) . 136 
Wearing unauthorized uniform or rating badge . 151 
Witness 

accused as _ " __ . 306 
administration of oath . 289 
called by court . 309-310 
character . 308,318 
civilian 

contempt of court _ 438-439 
summons (form) _ _ 455,457, Fig. 15-1 

claiming privilege 495 
contempt of court 

civilian . 438-439 
naval . 82 

correction of testimony, recording of . 308 
court of inquiry, warning of . 493 
cross-examination . 298-310 
defendant before court of inquiry as . 494-495 
deposition of . 457 
designation as member of court-martial . 245-246 
direct examination of _ . 298-310 
documentary evidence introduced by .•.............................. 304-305 
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Witness-Continued 
double questions ................................•..•..•........•... 466 

examination 
at mast . 96 
by court . 300 

by member ····.··············· 300 
by parties after examination by court . 300-301 
continued after court reconvenes . 302 
on challenge . 287-288 
on voir dire . 287 

expert, opinion evidence of . 466-467 
interested party as . 495 
leading questions ...................•.............................. 470-471 
manner of correcting testimony . 308 
members of court-martial as 

testifying for prosecution, challenge of . 246 
when testimony challenges . 246 

objected to . 304 
offering of testimony of, given before cou,rt of inquiry . 305 
opinion of . 471--472 
order of examination . 298-299 
past recollection recorded . 307-308 
persons amenable to service as . 455,457 
prosecution 

examination of 301-303 
objection to 304 

recorder 
making preliminary examination of 260 
of summary court-martial as. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. E00-301 

recross-examination of 302 
redirect examination 302 
separation of 293 
summoning person in naval or military service as 455, 457 
summons by court-martial 455,457, Fig. 1~1 

supplementing recollection, use of memoranda. . . . . . . . . . . . . . . . . . . . . . . . . 307 
testimony, correction of 308 
testimony, record of before deck court. Fig. 10-7 
verifying testimony 308--309 
warning of, before trial 293 

Words 
alleging of, in specification . 154 
disrespectful to superior officer . 154-155 
of contempt to superior officer . 154 
provoking, reproachful, toward another person in Navy . 152-154 
threatening, about another (CP) . 155-156 

Written instrument ................••••.••...•...•..................... 124 
Written naval law, sources of . 26--27 
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