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The latrOd11Ct1oll 88ta f'anh the purpo••• and scope of' the report 

&loDg with the ceneral conaic1eratio.s 1iabn 1Dta &~ount bT the Joari la 

II&k:1Dg it. reoo_endatlons. This report do•• Bet fuml. the baai. tor & 

cOlllpr.hQd.... r ....iaioa ot the J.rticl.s tor the ao....r:am.nt ot the la"l7, Ber 

do.s it purport to 1»e a ooJl,pl.t. crtt1'128 ot the Court-Martial aY.t-. It 

atteaipt. father to demollitrat. the aeed tor & comprehene1.... reform coupl.d 

wit. a 41.ft••loa ot tbe aclYut&ces u4 41eac1Yantacea ot the propotal. tor 

chaDce wh1eh ha...e).. lUCC.st.d by pr....loue .tudies w)Uoh the :Board b.. 

lir•• merlt con.lderatlon. 

!he Board oontemplate. the creation ot an .A.4vlsor7 Oouncil patterned. 

att.r the Jdpl7 nccessN acencles p.rtormlDc e11Dila~~tunctiOils .1D. our 

.tate an4 utloul .1u.d101a1 v.tems. Thi' counoll would be a peranent 

orpm.satloll to .r17 Oil 1Dd.tWt.17 the work whioh thi, Joard hal .tart.d. 

1n th1. r8po~. !he .14...1so17 OounoU woul4 .:d:Iau.t1....ly .tu~ the Waftl 

Oourt-llartla1 v.te and recolDll1end, fro. t1ll. to t1ml. noh chaZlce. a. 11~ • 

•tu41•• b41oat.4 wer. n.c•••17 to k.ep tbe laTal Oourt-uartial V.t. v;p 

to dati u4 adequate to pertoria it. tlmotloll. 



The :Board feels that such an Add S>17 Council would be Ve17 

beneficial to the members of the Naval service as a clearing house for 

Justified criticism ot awsu or 1:Dadequacies in the court-martial SY'stem 

and would be an excellent source of reliable recolIIIDendations for improve

ment tor tho.e responsible for the operation of' the: !faval court-martial 

87stem. 

The :Board recommend. that the Adviso17 Council b<e oomposed of 

a civiliaD law;yer al pre8ident, representatives of the J~e Advocate's 

Office, lnreau ot Naval Per80nnel, CoDllll8Jldants of the Marine Corps and .... 

the Coalt Guard, civili8:4 law,yerl, a Daval pqch1atrlat 8:4d a oivilian 1'
penologilt. 

In !II&D1' .ectionl of the report there are di soussions relating to· 
;J 

problems whioh the :Board felt were 1mportant and deservinc of immediate 

attention: but thes. probleml were of such a chara~ter that this :Board 

was neither qualified to Bolve thea nor, in JIl8tIl' cases, did it have the 

time or facilities to formulate adequately a solution. However, the :Board 

has discusaed these problems and in some cases suggested a solution which 

1t believes adequate or at least an 1mprovement over the existing procedure. 

In all of' these cases the Board has recommended f'urther stud1' by the pro

posed Adv1sor.1 Council which is referred to throughout the report. In 

general the Board bas made specitic recommendations to meet specific pro

blemse 

§!CTIOI\ \ 

The report start. out with a brief historical sketch of the court



martial q.teJl, trac1nB the preaent Daval qstem back: to the earlT 

:British and Contin8l1tal qst8m.. lbth the British JnrT and lraV7 

f!rstems and the .A.merican Arrq and .17 s,y,tell' are traced from their 

inception to date. 

SECT IOlL,,!l 

J'o1lowing thi, historical llUrTe7. the tradit10ual view of the 

court-JI81"t1al 81'stell as rela.ted to the coDlJll&lld f1mction 11 presented 

purelT from an hi,torical viewpoint. Thh shows that the court-lI&rt1a1. 

while created br .tatllte, functions and operate, strict17 within the 

naval chain of COJllll8Zld and is. in the fiDal analTe1s, an &rIl of the 

executive power. 

q01:IQ!! II.\+. 

The next .ection of the report outline. the reforms that have 

'been suggested and, in eome caee., a40pted in the paat. !!he favorite 

panacea for all.gedlin2.se. has 'been to turn the adminhtraUoa of .11ita17 

and naval Justice over to the civil courts. .Almost iJ1Taria'bl7 this ha" 

proved unworkable. 

In 1919 and 1920 critici. of the a&ll1ahtration of .11italT 

JusUce 'b7 the J.ruv dUriD& the previous -.r 7ears resuJ. ted iD. the adoption 

of ~ reform. which w.re incorporated into the Article. of ~ of 1920. 

Most of the various proposals for reform of the J.rrq qst_ offered at 

that tia. are aet forth in this a.ction for conaideration. ud the various 

arguments in support of theae proposala adYanced b,y the critics of the 



J.rrq qstem. as well as the answerin8 arguments, are let forth in an 

appendix (Exhibit C). Certain differences exist between the Arm:r 

!:Vstem and the Navy qstem and are let forth, and because an understand

ing of these differences is essential to an intelligent consid8re.tion 

of the proposals, the distiDgllishing features are mentioned in this 

section. 

Sections I, II, and III, previously mentioned bave been pre

pared as background material for the rest of the report. :Because of 

the greater 1.mportance of the General Court-Martial, and because the , .L 

:Board's activities have been limited to 'a review of general court-martial 

cases. the following sections of the report are limi ted principally to 

a consideration of the General Court-Martial. 

section IV 

:Beginning with Section Four which deals with the f\ppointment 

and qu.aJ.ification of courts and ending with Section VII which is a 

SlU'vey of the final review of the findiI1&s and sentence, and subsequent 

clemency review, the present Naval court-D\8.rtial procedure i8 broken aown 

into its important subdivisions which have been extensively investigated 

and the findings 8et forth in the report. The more important recommenda

tions and conclusions of the :Board lased on these detailed studies are 

as follows. 

The :Board approves of the recent amendment to Article 38 of the 

Articles for the Government of the Navy as to who has the power to convene 

a General Court-Ys.rtial. 



•

One of the most important problems is to secure competent 

court members. The underl.71Il8 factor essential. to the success of any 

court ~stem 1s e:periencedpersonnel. Therefore, the Board recommends 

that	 all Junior end senior officers be required to study naval law and 

if practicable attend the School of Naval Justice at Port Htleneme, 

California. All court members should have had at least two years 1n 

the	 service before becoming eligible to sit as court members in wartime 

as	 well as in time of peace. Experience for prospective court members 

~uld be obtained by requiring officers to sit in on a prescribed number 

of	 trials before being eligible for appointment to a court. 

The Board believes that the inclusion of enlisted men on Court

Martial Boards would be against the best interests of enlisted men; but 

in view of the recent willingness of the Army to allow them to sit on 

Army courts, and. the widespread public criticism of this feature ot the 

court-martial system, the Board w.ggests that tbis prolJlem should be 

given fUrther study. If permitted, the Secretar,y should insist on these 

minimum safeguards. 

1.	 Enllst&d men used on courts should have a high 

school education and two years of service; and, 

.2.	 It should be optioDal. and not compulsor,y upon 

an enlisted man to elect to be tried by a court 

composed in part of enlisted men; and, 

3.	 If used, the percentage of the court composed of 

enlisted men should be limited to a fUll minority. 
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The efficienc,y of a legal system requires that expert advice 

.on legal problems arising during a trial be available to avoid pre

jwlicial errors and to cut down the number of reversals on review. The 

Board feels that this advice could best be obtained by assigning a 

highly trained Ju.Oce Advocate to each General Court-Martial and, when 

practicable. to each &1mma17 Court-Martial. Tb1 s contemplates the for

mation ot a group ot Judge Advocate Specialists trom which would. be 

selected an officer qualified by the Judge Advocate General and subj ect 

to his supervision and control rather than that of the convening authority. 

His inst1"llct1ons on leeu matters should be made in open court and set 

forth in the record. He would advise the court. but he would bave no 

right to vote. Hi s nllings on the admissibiUty of evidence and on inter

locutory questions should be binding on the court. 

To insure a fair and adequate trial, the Jud8e Advocate General 

should provide a panel of qualified naval lawyers to act as prosecllting 

and defense counsel from this group ot Judge Advocate Specialists. They 

should be responsible to the Judge Advocate Generel insofar as the per

formance of their duties in this capacity is concerned.. It should be a 

part of the duty of the defense counsel to attach to the record of each 

case a brief Or appeal raising SIlch legal points as he deems appropriate 

or a statement over his signature that in hiE judgment no SIlch brief is 

necessa17. We owe the same duty of protecting the rights of naval 

personnel as that accorded enemy defendants during the War Crimes Trials. 

In those cases defense counsel, themselves militar,r personnel, took every 

step to present the full case of the accused to the United States Supreme 

-6
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Court for final adJudi ea.tion. 

SECTION Y 

Considerable time and effort can be saved by a thorough. un

biased pre-trial investigation. The following recomm'endations are made 

to tnsure that the emphasis during the pre-trial investigation be placed 

-on the fair d.etennination of a probabl~ cause for prosecution rather 
• 

than on the building up of a case for the prosecution. 

The commanding officer should appoint a qualified officer to 

investigate the charges. When possible this officer shoul1 have been 

specially trained for such duties. The accused should ha.ve the advice 

of counsel to help him make any statements, cross-e:xamine any witnesses, 

and to present witnesses in his own behalf. pre-trill.l psychiatric 

e:zamina tion. whenever practicc.ble. should be encouraged by departmental 

policy to dispose of the issue of sanity at the outset by indicating 

the case in which such defense is apt to be raised and thereby elimina.ting 

unnecessary trials. The results of this emmination would also be of 

grea.t assistance to the convening authority in making proper disposition 

of the charges. 

The lnvestigating officer should subm1t a written report summa%""' 

izing the investigation along with his recommendation to the convening 

authority. If. later. the charges and specifications are materia.lly 

obaneed. a new investigation should be ordered. 

Although the number of eases referred to General Court-Martial 

by the Navy during the war compares veI7 favorably with the A.rrtry rs.te. they 

could be substantially reduced wi thout impairing discipline by eliminating 



cases involving re1a.tively minor offenses. These cases are referred 

to Genere~ Court-Uartial rather than inferior courts because of the 

limitations on the sentencing power of the SUmmar:r Court-llartial, and 

because of the limitation on the discretion of the convening authori1i7 

by the declared polic;r of the Depe.rtment. Therefore, the Board recolllll1ends 

that the Advisory Council study this problem and consider a substantial 

increase in the sentencing power of the su.mma.r:r Court-Mart,ial so that 

onlY' the most serious charges need be referred to trial by General Court

Martial. 

Also the Advieo17 Council should consider enlarging the discretion 

of the convening authority in disposing of charges, for to categorize all 

offenses and to prescribe their disposition in advance without regard to 

varying factors of age, education, civilian ba.cqround, previous record" 

or other mitigating circumstances is an a.rchaic approach to law enforcement. 

There is a special need for a clarification and re-emphasis of the present 

department policY' that cases should not be referred to trial by General 

Court-Martiel unless they can be disposed of in no other manner consistent 

with tbe requirements of discipline. 

Although the interval between the return of the accused to 

naval control and the time of trial 1188 SIlbstantia1l7 reduced by the de

centralization recommended by the First Ballantine Report and enacted in 

Article 38 of the Articles for the Govenunent of the Navy, tne Board bas 

noticed that in a number of specific cases which it reviewed the time de

lay 198.S excessive. The failure of the accused's service record to arrive 

on time is a large contributing factor to this delay. A provision for the 
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making of dn1;y authenticated extracts at the time the accusedt 8 records 

are forwarded to Washington upon his in1t1a1 absence would. cut down the 

delq when the accused is tried at his own station. This has worked 

successfully in the ~ Court-Martial .vstem. 

While delq is to be avoided. a:trT speed which prejudices the 

rights of the accused must be discouraged. The aCCIlsed should be given 

a reasonable time to prepare his case. and ample time should be taken 

for a thorough pre-trial investigation. Therefore. the Board recommends 

for studY b;y the A.dvisory Council the adoption in lhles of Procedure or 

Naval Courts and Boards provisions to the effect that: 

1.	 Upon arrest. complaint be filed or investigation commenced 

within 24 hours. 

2.	 The investigation be completed within 72 hours when 

practl cable. 

3.	 Report of investigation be forwarded to convening 

authority within 8 de.;ys of arrest. 

4.	 The accused be granted 5 ~s between service of 

charges and trial. 

SECTION VI 

The procedure on trial bes been considered under numerous sub

topics in the report. The first of these is the subject of challenges. 

The Board believes that a provi sion for challenging. substantially as con

tained in Rule 5 of the McGuire RW. eSt should be adopted in the Roles of 
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Procecb1.re. The grounds for challenges are substantially the same as 

are presentl;Y available except that each challenge is to be determined 

b;y the juQge advocate and the inference is that the judge advocate is 

not subject to challenge. The :Board also suggests that the ~dvis017 

Council stuq the following problems: J'lrst, who should pass on 

challenges - the Judge Advocate or the Court; Second, the feasibil1t;y 

of peremptor;v challenges; Third, the right to petition for disqu.allfl

~t1on of the Judge Advocate, and if allowed, who should pass on the 

petition. 

The provisions for administering the oath to the court should 

provide that oaths administered at the first session of the court be 

applicable to all subsequent trials unless the personnel of the court or 

the jUdge ac:lTOcah be changed. The present practice of administering 

oaths before each trial il time consuming without ael"V'ing any usef"ul pur

pose, so long as the right of each accused to challenge is presel"V'ed. 

The :Board recommends that the Advhor;y Council consider changing 

the procedure of accepting a plea of gailt;y so that such a plea would 

not be accepted in the following instances: When the death aentence mq 

be imposed, when the accused has not consul ted counsel, or when the Judt;e 

Advocate has not explained to the accused the meaning and effect of such 

a plea. The Board does not believe that the present warning to the accused 

that ••••he thereb;y precludes himself from the benefits of a regular 

defense- goel far enough to insure an understandiIl8 of the ramifications 

and :f'ull effect of such a plea. The Board also believes that the Judge 

~dvocate is the logical person to rule on the acceptance of a plea of guilt;y 

- 10 
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since this is essentially a legal matter. 

The :Board was handicapped in its review by the brevity of the 

record in cases with a plea of gu.llty. '!he record was found especial17 

inadequate when subsequent protestation of innocenoe was made b;r the 

aCCllsed. To reme~ this the Boa.rd recommends that the Advisory Council 

consider including in the record of guilty cases, first, the complainant's 

testimon,- taken under oath before sentence, and second, the pre-trial 

report of investigation. The defense counsel should have an opportunity 

to object to the inclusion of the pre-trial report of investigation, in 

whole or in part, as prejudicial to the accused or for any other reason. 

Where the testimony of a civilian witness is essential in a 

trial by Naval Court-Martial, injustice may result because the court has 

no power to compel the attendance of civilieJ1 witnesses. Under the present 

law a subpoena to a civilian witness to appear and testify before eDT 

Sumnary Court-Martial ie a mere request. A General Court-Martial can 

only compel attendance of civilian witnesses served in the same state 

that the court sits_ Therefore, the :Board recommends that compulsory 

process be extended throughout the United States and the power to punish 

for contempt De extended to General and Sunmary Courte-Jlartia.l and to all 

Naval Courts of Inquiry_ Jallure to comply when served with process 

should be punishable as a misdemeanor. The Judge .A.dvocate should. be 

authorized to transport at government expense witnesses for the defense 

where the defendant is without means. 

In order to avoid unnecessary dels\ys during trial, the Board 

recol!llllends that ru.lings on evidence and interloco.toI7 question. b. a4e 
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in open court, and that the court be closed only for deliberation on 

findi~s and sentence and when deemed necessary by the sen 4.or member. 

The Board believes it 1s unrealistic and illogical to allow 

the accused to malte unsworn statements on trial wi tbout being subject 

to cross-e:zamination , and then to require sworn statements in extenuation 

or miti&ation after the findings subject to cro8s-e~bat1on. ~erefol\\
 

the Board recolllllends that these rules be reconsidered.
 

The Board recommends that the Advisory' Council consider a
 

provision granting the accused the right at the close of the prose~tlon's
 

case to malte a motion for a finding of not guilty as to any or all of
 

the ch..."\l'ges and specifications. The Judge Advocate would ra.le on the
 

motion su.bject to reversal by a majority vote of the court. This would
 

result in saving the time of all concerned where the evidence was legally
 

insufficient to support any charge or specification which such motion has 

been directed. 

Although the Board is convinced that Naval Courts have administered 

true justice in their Tote on findings, it is important that everyone in 

the service, and the general public as well, be convinced that they do so. 

Consequently, the Advisory Council &bould consider the following changes 

to insure the continuance of Just findings: First, a provision for a secret 

ballot in voting rather than the signed ballot; second, the desirability 

of a two-thirds vote to oonvict and a unanimous vote when death is the 

penalty; and third, the announcement of the findings in open court. 

In order to determine a fair sentence after conviction, it is 

important to bave as mu.eh information abput the accused's previous convictions 
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as is practicable from an administrative viewpoint. It is just as 

unfair to give a persistent law breaker a light sentence becnuse of 

ignorance of his past anti-s:)cial conduct, as to give e.n ~xcessively 

long sentence to a first offen1.er. The Board recommends that the 

Advisory Council consider the practicability of admitting in evidence, 

after the finding, convictions of pr10r enlistments and also matters 

in extenuation and mitigation which the accused may lay before the 

court, fo!" the purposes of fixing a fair sentence. 

The importance of psychiatry in the field of criminology is 

generally conceded. Therefore. the Board believes that the Advisory 

Council should stu.jy the practicabilitY' of requiring a !'S7chiatric 

report after the findings of the General Court-Martial but before the 

sentence is determined by the court. 

statistics in.ucate thE!.t under the present system thp. cou~'s 

function of imposing a sentence is reduced to a mere formality, while 

actually the sentence is fixed by the convening authority who neither 

saW nor heard any of the witnesses or the accused. The B:)ard does not 

believe that thisi~ conducive to fair and ad.equate sentences. and recom

mends that the courts rather than the convening authority be given di&

cr~tion to fix a fair sentence t8ki~ into account matters of aggravation, 

mi tigatbn, and extenuation. 

The :BcB. rd has considered the proposal that the sentencing power 

be given to the Judge Advocate rather thnn the court, thus I!1ak1ng the 

court-martial resemble the civilian criminal courts. After a discussion 

of the advantages and oil sadvantages the Board believes the proposal represents 
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e. radienl break from tradition without sufficiently compelling reasons 

to justif.y the change. Nevertheless, the matter does deserve careful 

consideration. In any event the advice of the Juege Advocate, because 

of his unique position, should. be very helpful to the court in arriving 

at a fair sent.ence in accordance with depart~ental poDcies. 

The court should be free, when feasible to do so, to postpone 

sentence for a reasonnble time after conviction for the purpose of study

10g the vnrious factors involved in reaching a fair sentence. It is 

suegested that the fin1ings be announced immediately after trial and the 

sentence announced imnediately after the court has agreed upon it. The 

Board al so suggests that some credit should be given in determining the 

sentence, for the time spent in confinement by the accused during and 

awaiting trial. 

§2.CTION VIi. 
-~--

The Board beli,-;ves that the greatest defects in the Naval C'.:>urt

l.lartial system en st in the proce1ure for review of the court proceedings. 

In the existing procedure the review is ~de by the same officer who con

vened the court and referred the Case to trial. Since the accused rarely 

submits a brief and oral argwnent is not permitted, the convening authority 

will fho. it difficult to avoid the effect 0: ~"l un(:~nscbu3 bus in f:J.vor 

of upholding a conviction. It is inevitable thHt he has formed a "Orior 

opinion. The :Board does not believe that subsequent departmental review 

'IVOuld overcome the presumption of correctness and regular! ty of the initial 
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proceedings. Therefore, the remedy is to correct defects in the 

initial review. The :Board recommends that control of the convening 

authority over the court-martial cease upon reference of charges to 

trial, thus placing the responsibility upon the court itself, whose 

sentence would be self-executory subject only to departmental review. 

The sentence of an inferior court-martial would be subject to review 

by the next higher authority other than. the convening authority. These 

recommendations would bring a simpler and more e~edi tious procedure 

without impairing discipline or the rights of the accused. It would 

el1minate the patent inequity of the same. authori tyr passing upon the pre

trial charges enol the review. 

Every record is reviewed as to 1 egal1 ty in the Office of the 

Judge Advocate General and as to disciplinary features in the :Bureau of 

Naval Personnel. The review in the Judge Advocate's Office tends to be 

merely routine for the accused rarely submits a brief. T'ne internal 

organization of the JUdge Advocate's Office does not permit a uniform end 

adequate review. In most cases, only if the initial reviewer believes 

the rose legally insufficient will it be subj ect to review by superior 

officers and, if found such by them s to review by the :Board of Review. 

Thus, one rose might receive the full attention and consideration of several 

officers plus an exhaustive study by the :Board of Review, while another 

involving an equally difficult question of law might be passed on the recom

mendation of a single officer, who failed to notice the point involved. 
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The Bureau of Naval personnel, although well equipped to 

pass upon sentences from a purely disciplinar,y standpoint, lacks the 

staff and resources to view each sentence giving due regard to environ

ment, education. training. and medical and psychiatric conditions, all 

of which are involved in a fair sentence. Justice will suffer unless 

sentences are also regarded as highly punitive in nature. 

When the case is sent to the Secretary of the NaT.>" for review. 

it is not accompanied by any comprehensive written ,report and he has no 

one central agency to assist him in his review. 

The various studies on Naval Court-Martial Procedure have generally 

recognized these defects and have recommend.ed provisions for a statutory 

board or bollrds to review all convictions by Naval Court-Martials. After 

stUdying these proposals. the Board suggests the creation of two statutory 

B'Jards of Review -- the Board of Lqgal Review to test the legal sufficiency 

of all convictions by general court-martial and those of inferior C01.1!"ts 

appeale1 to it -- and the Sentence Review B:>ard to review all sentences of 

death. di smi ssal. di scbarge, confinement for more than a year. or any 0 ther 

case appealed to it. 

The B:Jard of Legal Review would be composed of three members with 

a civilian as the presiding officer appointed b,y the president for a term 

of six years. Its decisions would be final. subject to the Secretar,yt s 

power to set aside a conviction. After the legal sufficiency has been 

established, the case would proceed to the Sentence Review B:>ard, composed 

of a representative of the Bureau of Naval Personnel, a Marine officer, a 
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Nava.l line officer. a psychiatrist, 3. civilian penologist, and a civilian 

as presiding officer appointed by the President for a term of six years. 

The decisions of this Board would be advisory to the Secretary, providing 

him with a complete record on review. It would be unnecessary for him 

to seek further advice. The Board does not contemplate change in the 

power of the President and the Secretary to exercise clemenc;y. 

The details of relationship of these boards to the Judge Advocate 

General's Office is a matter of administration to be more effectively 

worked out by the Judge Advocate General. He is the head of Naval Justice 

and responsible for its administration. He would be responsible for the 

preparation of cases for review by the boards and for the selection of 

competent Naval la-wyers to argue both sides of cases before the Boards 

of Review. The Bpard suggests that the Secretary crea.te an offica of 

Defense Counsel with a chief Defense Counsel to follow all eases on review, 

and if he feels that the Board of Legal Review has made a wrong decision. 

he should effect an appeal to the Supreme Court. 

Civil review from the Board of Legal Review should be direct to 

the SUpreme Court of the United states. With this system of review. 

colla.teral attack by lower civilian courts in the form of habeas corpus 

proceedings would not be justified; the Navy will have provided greeter 

?rotection for the accused than is found in an civilian jurisdiction. 

SECTION VIII- .:: 

The last part of the report, starting with Section VIII and ending 

with Section XI. survey the following general subjects: Jurisdiction, 
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Offenges and Punishments. D1s~ha.rges, and Officer Cases• 

.As to juris·iiction, there is general agreement that the 

present Articles for the Government of the Navy covering this ~bject 

need clarification. While the :Board concurs generaily Tlith the recom

mendations which h~~e been made by the McGuire Committee, by Coomodore 

White, and by the Draft .Articles of The Judge Advocate General, it sub~t ~ 

however, certain suggestions which it believes may be of aid in a de

tailed consideration of the problem and in the drafting of corrective 

legi slation. 

statutory provisions governing persons subject to Naval Court

Martial juri sdtction are not only scattered throughout the Articles for 

the Government of the Navy, bIlt are also found in other Titles of t'-e 

U.S. Code. Certain classes of persons who should logical17 be with 

the Juri sdiction of the ~Tavy Court-Martial are nowhere mentioned. The 

Board approves of the suggested Drafts which set forth the law relating 

to jurisdiction over the person in a single article, and the Board be

lieves that all other provisions for Jurisdiction shoul6.. be eliminated. 

There is no territorial limitation on the jurisdiction of Naval 

Courts except in the case of murder. A person subject to the Articles for 

the Government of the Navy can only be tried by court-l!lflrtial for murder 

if the offense has been committed without the territorial jurisdiction 

of any pc...rticular state or the Di strict of Columbia. The :Board is con

vinced. and sets forth examples to show, that jurisdictional limitations, 

however carefully they may be worded, often pro duee undesirable and unfore

seen results. It recommends that the A1visory Council consider removing 
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all statuto1'7 limi taUons on Jurisdiction as to pla.ce, and, in lieu 

thereof, provide in N~val Courts_~d Boards for roference of certain 

offenses to civil courts when authorized by the Secretary of the Navy. 

This w'Juld effectuate departmental policy without opera-tine as a juris

dictional limitation. 

The Board approves of the proposed article of the McGuire Com

mittee or the article proposed by Commodore White which abolishes the 

defense of the Statute of Limitations in the cases of wartime desertion, 

murder, and mu.tiny and applies a two year statute to peace time desertion 

wi thout mention of the term of enli stment. These propo sals would cure 

the anomalous situation which exists in the present articles which provide 

that in the case of peace time desertion the period of limitation does 

not begin until the end of the offender's term of enlistment, while in 

the case of w.arti~e desertion, the statut~ begins to run from the time the 

offense was committed. 

Under the present lew the statute of limitations can be tolled 

qy issuing an order for trial whether the accused is present or not. The 

purpose of the statute is defeated by this device. The vnrious proposals 

which others have made would not effect a materie.l change. The Advisory 

Council should consid.er changing the present article to conform to the 

Army rule which provides that the pert od is to run until the accused is 

arraigned - this means that the accused must be p~sically present. The 

need for a device to toll the period of limi tation would. be eliminated by 

abolishing the defense vi the statute of l1mi tations in the CD.ses of war 

ti~e desertion, mutiny, and murder. 
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Under the present law. if an act constitutes an offense. against 

the lelY of a state or foreign count1'7. as well as against the Articles 

for the Government of the Navy. the offender may be tried and convicted 

by both the Nawl Court and the courts of the State or foreign country. 

Technically this does not constitute double jeoparc\y. but both policy 

and justice axe agr.dnst a double punishment. The Board recommends clarifi

cation of departmental policy barring trial by court-ma.rtial after a con

viction or an acquittal by a civilian court. ~he device of labeling the 

offense by a different name shoulci not be allowed to defeat the basic 

intent of this policy. 

Tb Board believes it is unfair to impose discipl1na1'7 punishment 

on an offender and then proceed to t1'7 him by court-lllB.rtial; therefore, 

it recor:tffiends t~.t the Advisory Council consicier a propo sal that punish

ment imposed by a COlllI:landing Officer be a bar to trial by court-martial. for 

the sace offense. 

SEOTION IX 

The present Articles fail to specifY the various civil o:r.ren~es 

and man~r of the military offenses for which persons subject to the Articles 

are answerable. Also the provi sions which specifY pun! sments for various 

offenses are scattered throughout the articles in a confusing manner. 

Therefore. the Board recommends that all punitive provisions be grouped 

together according to the puni shment authorized. All offenses both civil 

and mili tary, including offenses against the customs of the service, should 

be specifically listed. 

A general clause is necesS8.1'7 to COver any offenses which have 
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been omitted. but it should be more specific than the present V'e€Ue 

phraseology of Article 22. In 1ts stead, a subdivision should specifically 

state that offenses against the Articles include: (l) violations of the 

criminal laws, or of the treaties or conventions of the United States, 

(2) violations of the regulations and customs of the Naval Service, and 

(3) violations of the laws of war. Certe.in general provisions for 

offenses punishable at the discretion of the court-martial should be in

cluded, such as a prOVision prohibiting conduct to the l1rejudice of good 

order and discipline. 

The offenses specified should not be defined by statute, but 

instead, this should be done in Naval Courts. and Boardg. In defining 

offenses, clearer tests for distinguishing between desertion and unauthor

ized absence offenses should be established. The present tests place too 

much emphasis on the length of absence. If an arbitrary length of eence 

is used to distinguish the offenses, such a great difference in the punish

ments authorized i8 not justified. 

Where the Articles provide for punisbcent at the discretion of 

the Courts-Martial, maximum limitations on punishments are prescribed by 

the President during times of peace. In time of war the punishment is left 

to the discretion of the court as guided by departmental poliq-e The 

various committees proposing chel'lges to the Article for the Government of 

the Navy have provided that punishment shall not exceed such limits as the 

President may from time to time prescribe both in war and peace. The Board 

concurs in these proposals bu.t suggests that such a schedule include only 
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the more serious offenses and. that punishment for offenses against state 

lawe should not be 11mited by the laws of that particular state. The 

Articles for the Government of the Navy do not make any sentence mandatol'7 

and the Board believes this is more desirable than the opposite A.rrrJy 

practice. 

SECTION X 

Under present Departmental Policy sentences of general and 

summary courts-martial can be m1 tigated by the convening or reviewing 

authority and the offender placed on probation for a period of time. 

After an offender is restored to duty on probation, his commanding o:f'ficer 

lIJfl.y terminate the probation, which automatically restores the sentence of 

the court-martial. The Board was severely handicapped in its review of 

cases involving termins.tion of probation beeeuse there was no adequate 

record of the termination proceedings. The Board disagrees with any pro

posal which would take away the power of the commanding officer to. terminate 

probation; but the Board does not believe that this should have the effect 

of automatically reinstating the sentence of the court-martial, especially 

where this involves the serious penalty of a discharge from the service. 

The Board believes that there should be a sufficient record for review 

which would require written statements of witnesses, of the offender, and 

the investigating officer with a written order by the commanding officer 

setting forth his reasons for the termination. This would prevent the 

alteration or fabrication of statements at a later time before a reviewing 

authority when their contradiction would be bard to prove. 
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The Board bas experienced great difficulty in understanding 

the legal effect of the various Naval discharges, and consequent17 bas 

hesitated to recommend immediate dische.rge in many cases, or a change 

in :the form of discharge in others. The Board was unable to find &rI7 

practical distinction between a dishonorable discharge and a bad conduct 

di scharge resulting from conviction by a general court-martial. Both di .. 

cbEl.rges deprive the recipient of public emplo1lDent and benefi te under the 

G.l. Bill, but neither results in loss of citizenship except in desertion 

cases. Because the distinctions between the various navsl. discharges are 

11ttle understood by the general public and, apparently, by the members 

of the naval service, and because there is no place, which this Board bas 

been able to discover, where the legal effects of the various discharges 

are described in detail, the Board recommends that the Advisol"7 Council 

make a study of the whole subject of discharges. both 41scipl1na17 and 

administrative. The Board also believes that the Advisory Council should 

re-consider the wisdom of permitting a summary court-martial to give such 

a severe penalty as a bad conduct d1 scharge. 

SECTION XI 

One of the most frequent criticisms of the Army and Navy court

martial systems is that there is a double standard ot justice. one for en

listed men and one for officers. Of the 2115 cases reviewed by the Board 

only 3 cases were those of officers; therefore, it is not possible for the 

Board to draw any conclusions as to alleged disparity in sentences from Us 

review experience. However, the Board does believe there is an urgent need 

for a study to determine whether the criticism is lBrranted. 
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INTBOWCT ION. 

lV aaendment to the precept oonTenint; the General Courl-WaZ'tial 

Set.nee ReTtew :Board, dated 24 June 1946, the :Board wa. directed to 

sula1t a report ot the case. oonsldered and the sentences reviewed by 

1t, and to include in its report 8I1ch recommendations aa it deemed 

appropria" with respeot to court-martial procedl1re. and pol1c1e.. In 

the torm ot an Interia Report, the :Board ha. heretotore submitted to 

the Secreta17 an analytical .tuq ot the cales reviewed by the :Board to 

1 Jul7 1946. That report described the poller ot the Board ith regard 

to ita treatment 0 t caees and abowed the reaulh obtained. .A. t1nal 

analytical report ot all the ca.e. consider d by the Board accompanl.. 

thi. repo~. 

The report here presented 'by he Board is Il1bmltted purauant 

to it. 88condary II1sslon, which i, to make appropriate recommendations 

wi th respect to eourt-lII8rtial proee&1re. and pollcie.. :Bbr the purpose 

ot preparing this report, the :Board authorised a special .eetlon ot its 

statt. UDder the saperrls10n ot tbe Preeldent and Viee-Presid.ent ot the 

Board, to malee a .tudy ot the caaes reTiawed 'by it and to eond:u.et roe

.earoh .,rk OD. problems suggested by the lbard with a TieW to makinc 

appropriate reeomendations ooncerning the naTal court-martial qatem.
'. 

In me1cl~ the study, thh .tatt bas caretu.l1.7 reviewed the prior report. 

ot the Ballantine CollllD1ttee, the MoGuire Cbmmittee, the proposal Dl&de 'b7 

the Jud&e Advocate General, the propo-.l b7 Commodore White tor amendment 
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of the Articles tor ,he Governmen' ot the lIaV7, various studies IILeW 

b~ the A.rrrA7 in connection with i h eourt-..rllal qetem. and, 80 tar 

al information bas been aft1lable '0 it, 'he court-martial qsteme of 

Grent Britain, France, Ge~. Bll.seia, and other countriet. 

The attention of ,he Board bas been primar1ly directed to the 

review of len'encee in 8Pecific cases cominc before it. YUh regard 

to the court-me.rtial qs'em in ceneral, the Board bas not held hearings, 

interviewed ribeeaeB, or taken lOme of the other steps which would be 

necessary for an exhaust!ve studT ot the naTal court-martial .atem. 

The Board feels, heweyer, that 110. review ot a laree number of .entence. 

imposed b7 general cour'e-mar'lal during the war, inoluding of neoe.aUy 

a studT of the record in each case, baa placed 110 in an \UlUsual po sitloD 

to Tie.. ,he court-martial q8t_ as a whole, both from the point of Tie.. 

of legal 'heo17 and of practical relll1t •• 

The Board has concluded tram 1'• .tu~ that a 'horollCh r ..ema1DaUoll 

and comprehensiTe reform of the naTal oou.rt-.rtial qate. i8 nee d. The 

KcQu1re and Ballantine Reports bave pointed the W8T tow.rd such reform. 

The Board makea no 016111, ho"eYer, that thh report is a complete 

orit1qa.e of the court-Jllartial qstem or that it lUmiahecl the bali. for 
\ 

a oompreheDI1Te revision of the Articles for the Governmen'O ot the 1aV7_ 

IhUe it 11 as complete a .taAT a. time permUted, the ]bard belleY" that 

a complete emmination of the court-martial 1I78tem mould be 1IZlarta1l:-. 

It is the Board'. recommendation that Rch e-.minatioll can ben be ma4e 

by a permanent A4v18017 Committee. The Board suggest. that the Seoret&17 

appoint Rob. a colllllittee to consider tbe install, ttudT and 'her-.fhr to 

-2



et\lq oon~1mIoual7 ~be Gpera\1oa of ~he aaTal ooun-arUal V.~

and -.ke reco__~tlon. fro. ~1IIle to U.e for ehaDce. on ~ ban. 

ot ~e1r .twIT. 

Ku.T .~h. ba.,e created av.oh a4nlO17 1Io41e. ~o aid ~helr oi.,U 

oouri. and ~helr performanoe hal bMll Ia1chlT .Ultaoto17.. Mr. Jll.Uoe , 

BeD.Jaalll L. Cardoso, the principal abocate ot thelr or.Uon, in • 

oelebrated law r.,.1ew arUol., e2Pla1Jl. the reasoll for thelr eD.taoe. 

'!he cmt7 _.t 'be ca.e Oil lOme JII&Jl or Croup of ma to 
watoh the law 1Il ac~lon, oblerre the manner ot it. funoUon.1ac, 
and reporl the ohang•• needed when funcUon 11 4eraDBed•••••••• 
BeoommendaUon8 would OOJ;De with lIl10b creeter _thor1~l', would 
oolDlDa11d more ceneral acqul••oenoe on the part ot leeillatlve 
lloc11e., if tbae who Jlade them were cha.rced with the re8pOne1blliU•• 
of offloe••••• &lch a board would 80t onlT Ob""8 for itselt the 
working. of the law as admlD1stered daT by dq. a would enllchtea 
1tself oonstant17 through all ..11abl& lOuroe. ot p1c1arloe aael 
tn.truoUon; tbro. oonlult&tlon with .cholar.; throuch .twt;r 
of the law review., the JourDal. ot 1001al .olenoe, the pub11oa\101l' 
ot the 1.1'I1.el general17: and throup inve.~lp~loll of r8Iled1•• aael 
metboele in other JurhdlotlOIl., torelp &Ild doIle.tio•••••••:a.tOZ'lll 
tbat IlOW cat 1Ihe...1T.. _de 'b7 chano. or after lODe aa4 vaaUft. 
8&lt&UOIl, will have the ••euranoe of oone14erate aad IIP..~ hearlDc. 
SCa~hred aael UDooord1natecl fOl'Oe. rill _ve a ral171. pca' and 
foou•• ' .. 

A. &	 re.ult ot the reoollUll8D.daUon. ot Jud&e Cardoso _d other proellen' 

aember. ot the lepl prof...loll, ~h••ew York State Law Rerls101l Oomll1.e1oll 

•• crea~ed to aciTi.. the lIew York Lecl81atur. Oil lIQQ;e.ted ebaD.ce. a 

IUb8~UTe law and ~he Judioial CotmoU •• oreated to &clYtee that 

lec181a.e on att•• ot proo.ch1re•••• 

:Bo~h	 the Law Bert.ioll OoJlll1..ioll anel ~be Ju4101al OOWloll .-ke u

-------------------------------------~ •	 Swlderl&ll4,!be Judi01al CotmoU a. an Aid to the Adm1D1.~rat1oll ot 
Juetioe, (lg4:1) ,Aa. Pol. SCl. BeY. g33. 

•• Cardoso, A K1Il1.t17 ot Ju.Uce (lg21) 35 Ban. L. B8Y. 113, 11.fr.1S8. 
••• Jbr a detaileel .tuq of the purpo.e and obJ.oUve of the•• 11.. York 

ecenol••, .... :B8port of the Oo.t..loa Oil the Adm1llhtraUoll ot Junloe 
in B.w York sta~ (1934). Lec1I1a~1.,. Inaamea~ 110. 50, pp. 35 and 53; 
SaD, De Jud10ial Counoil of the Sta,. ot JIg York; it. ObJeoU.,e., 
Ifethods, 8Zld AoooIllp11Ib1aen~. (194:1) 3S.lID. Pol. Soi. Rw. 933. 
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oh8ap. of _.""ft 1atr aa4 proo.dure. Ia addition. the .lwt101a1 

CtJuao11 .u:u ••'lnloa1 analTu. of ca•••.pa.e1DC tlu'oaP _ch of \U 

... YOK ooan.. 'fh8 ON&tlon of 'he....nei.. bat had a -.111to17 .tteot 

on 'he 4rt-e1op1ent of .... York la.... aIld.aT other ltat•• han area'ed 

!he r.cent rwluon of tbe proo ecbu'al la.. of 'he fed8ral oourt., 

~th olY1l c4 or1a1Dal. hal been e1a11ar17 aCCOllp11Jb.ed witil ,hie &14 of 

aoJa All a4Yl.o17 OOIlllUt•• appo1Jlte4 bT the !apr•• 00111".

A 1111111&1' 'board .etablllh.d bT the JlaT,1 co111d reocu..D4 cbaD.&e1 1a 

the court-martIal .,.tea fro. ttae to ti.......d on it. ob.elT_tion of 

'he praotlcabll1V and lIOrka'b111t7 of the oo~ar'lal q.t. 1a operatloa 

aaul ...d on 1t. appraleal of ovrct trend. 1Jl olTilla1l er1Il1JaoloCT. If 

the lee1ala've. of .... York aIld o'her .tate. ud the SUproe Court of the 

UrlU.d stat.. han fOWld Roh ...18017' boc11e. helpful, 'h.re 11 wery r_8Oa 

'0 'bellne that the Seoreta!7' of tbe BaT,1 aIld tbe Conere•• would t1Jld au 

&Il a4rl.eol"7 001llll1"•• of cr-' ftlae 1a pa..:l.DC on propoeal. for tbe r.foN 

of the DaTal oourt _rtlal ".WIle 

!he aa-pollt1on of .....141'18017 OoIlllll1"ee with Nlpeat to tbe 

_ftJ. aov\--.rtlal .,..t... warrant. oareN .tu",. In .aeral. th. 00.. 

poettlon oan h patt.ru4 an.r the a"o.......ctloa.d ncoe••tul a4'rl1017 

"ocU.... It would .... wi •• '0 haT' _Jlb.rlh1p .a. up partlT of perIOD. 

out.U.. the recular J!ItA'Y7 ••ITice, 10 al to brlag to thelr talk sa ina..pe..t 

outt1de't1.... and of oour... a repr••ctattve of 'h• .lu. Advocat. OeJleral. 

-~----~-----------------~-------------See sax., ~e lleDa.c.nce of OiT11 Practice 1n Bew York (1938), ., Jbrc1haa 
L. ~. 45. 
!he !.dTllOr'7 0o_itt.. "I appointed b7 order. of the courl _t.4
 
.lUll. 3. 1935 (295 U.S. "174) aIld J'ebrua1'7 17. 1936 (297 U.s. 731)
 
»Vft8Jlt to 8. a of the Act of June 19, 19~. o. 6Sl. 48 Stat.
 
1064.. n •• de.1pated a. a continuiB« Ad't1.l017 00.-1"e. to
 
a~1a. the oovt 1I1th respect to propo••d ameraent. or ad41Uoa. 
to the R\1l•• of 01....11 proc.dnre tor the D1ltriot eourt. of 'h. 
Unit.d stat.. on Juua1'7 5. 11<62 (308 U.s. 6'5>-,,



a reprelentatiT. ot the :sur_u ot laftl Per80JU18l, aad at lea" OU 

otnoer wi tlL pner&! lhe uperienoe. It would aleo be adYl_bl. 

to baTe 011 IIl1ch ooIllllUt•• ltoth a peDOlogist &JUt a pqcAiatri". 

It i. belleT.d that mclL a Board will sun a twotold purpo.e, 

1.	 It will be 111 a poeltiOIl to make a oOJa.Pln. e:ramlaatioll 

of t. DanJ. coun-arUal qat_; 

3.	 It wlll prorl"- a meaa. ot DeplDC the DaTal coun--rtlal 

...te. up-~te and o'brlate the lleoe.a1'7 ot a p.riodlo 

oompreh••iT. retoN eT.rr t ..entJl-tiTe or tit. 7ear.. 

b tact that eome ot the 1I101CC••Uon. -.de herea are of a ....eplDc 

aature abou14 aot be recarud a. an lDd10tllellt of the Il&T8l. court-aBrUal 

qlt... !be ~ard 'bell..... tbat the qstu hal tllDoUolled well, ad 

that 1m honeat and oonlcieaUolU .ttort hal be. .. te .eoure· Ju.tic. 

to &11. !hil 1. deIIlon.trated 'b7 the lk»ard'. reooJlJll8J1daUona on ~ aea

teao.. NY!e..ed b7 1t. In appl'Ox1IIat.17 56_ ot all the caael, tlie Board , 

hal approved the e:dBtlDc aent.u.. ot the r...uder, the Board hal 

reoollJDend.d re.tontloa on probatloD 1D aboll' a third of the oas'., ~ 

that lD onl7 about 3O~ of the oa... hal the lk»ard recolllUcd.d lIOd1tioation 

ot the ••ntence as such. In le.. ~ l~ of the ca••• Nri....d b7 it 

haa the lk»ard 1'818e4 a quesUon a. to the leealiV ot tbe conviction. 

:But ao bD.maD lD.Utu.Uoll is stat10, aon. CaD uist WlohaDg.d onr a lODe 

period ot time, especially 1D a ~o .0cieV such aa Ourl. !he .Article. 

for the QoTerDlllent of the I'a-q haT. not be. n.bstalltial17 che.Dged unc. 

the OtTU War. aad there has been 110 real cban&' ainoe the <rietnaJ, arUcl•• 

..ere copied troa thoae used in the British llaT7 ot Oromwell'. time. K.... 

while this CO\U1trr hal fought two _Jor war., has 11'1 mesaed a r.wolution 1a 

techDol0C7 aad 1. the art ot 1IU'tare, haa leen a tremen&ua npea.ion 1n 



ita amed .erTlee., and bas undergone IIaD7 profound and far-reacbiac 

cbazlges in its population. indnst17, institutions, and aode of life. 

,11; the same time, it JIltst be remembered tbat the court-martial 

deal. pnmari17 with matters of baan conduot. HL1man Dature doe. not 

change, and the problells which confront our ceneration 1D thi. field 

are es.mt&llly' the same as tboae of earlier generations. Hence the 

innate tendenCT of the law to be conlleryatiTe. :ea.t as new techD1qu. 

and new approaches arbe, in law and justice as elsewhere, change. and 

reforms often become nece.sa17, and the need therefor cazmot be ipore4. 

The lloard 18 constrained to empbasise one feature of the couri

-.rtial 81'stem which consider• .aat impor\ant, i.... that teature 

concern1Jlc personnel. ... 81'st- of JurilJFl1dence 8Ild JUlt10e -.nnot 

operate efticlent17 without trained perlOnnel. The present qate. ot 

court-laart1al wUh e2penenoe4 lav.rs would undoubbc11T be lIUpenor to 

8J!T ideal qstem which alght be pl'Opoae4 but DOt proper17 atafte4. !he 

lloard notes tbat the second :Ballantine &Iport recommend. a .tatt ot appl'OP 

1mate17 400 laWTers. Of thi. number DOt 1I0re tban 135 could 'be assipe4 

to court--.rtlal work. Since 1t i8 e.tillated that there will be appro~ 

900 general courts-martlal and 8WIIll&l'7 court..martial per 1I0nth. it 1. aa.b

JIli thd that the alll1mwD number of law,yerl assigned to court--.rtial work 

be 300. Tbi:8 would raise the :Ballant1De ColIIBittee esti_t. to a legal 

statf ot at lea8t 600. The lloard unreserTecU.7 reoommende that this munber 

be provided at once. 

In ceneral, the lfIl8gest1ons and recoJIIIDendation8 which tollow are 

based ~on the following oonsideratlon.a 

1. The NaV7 is no 10ZlCer a SIIl&1l body of profe.e1onal, volunteer 

sailors. nu-b& the _r ttl has e2panded to a tremendous force, inolu41DC 

r 
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large numbers of drafted civ111ans. It promi ses to ooatiJDle larP. 

even though restored to a volunteer basis. 

2. The Navy is no longer a bo~ of ~eneral line officers and 

men, qualified to ao &nT and all tasks assigned. It has become, to a 

great extent, a Navy of specialists, in technology, ordJ1ance, me41cine 

and hundreds of other fields. It can no longer be eJIPected that its 

legal affairs C8Jl be bandled competent17 except b1' qualU'1ed, full-time 

eJIPerts. 

3. The court-martial, especia117 the general court-martial, can 

no 10n&er be regarded as a mere instrument for the enforcement of die

c1pline. While U is this, 1t is also much more; it 18 a criminal court, 

enforcillg a penal oods, and applying bight7 punitive sanctions. Offenses 

apiA.t Daval law, -.rrant1Jlc trail b;r court-martial, are more than mere 

1Jl:haOtiOA. ot 41scipltne, Just as aerious offenses a~1nst the OiTU law 

are more than mere violations of civil order and regular1t;r_ 

There 18 no desire, on the part of this ]card or its statf, to 1Jlter

fere with Naval discipline, or to impair the effeotiTeness of the Navy as 

a fighting force. On the contZ'a17, the Board belleves, and it bas 80 

recommended, that the 41soipllna17 powers of commanders, and their discre

tioOO17 power to d1 spos. of charges prior to trial should be substantial17 

increased. :But by the same token, the Board belieT.s that whm a case i. 

serious enough to warrant trial b7 court-martial, especial17 general court

martial, considerations of law and justice become paramount_ The :Board 

belleves that this ~ be f'Ull7 recognized, and that 418cipl1Jle will not 

lUt1'er thereby. On the contrary, it will be enhanced through the realiza

tion b;r all concerned that nothing short of tull justice 18 being acoom

plished i·~ ever,.. oase. 



.. It 10" wi*"t IN'iDC that no reton il woMh ~ 

it t wUl IIOt work. !rJle Ute ot the "'T7 aeater. around the ahip. 

!he 1fa7's vessel. are scaU.red all oyer -the world. So•• are 

18Olat.4I IOU grouped together 1JL task torcea &ad 41Tlslonl. :Bu., 

....l).ti&111' each 11 a .elt-contained ait, otten out ot touch with 

the outaide world tor month. at a tim.. The DavsJ. oourt-mart1al 

qetem ••t be tl.z1ble eno\l&h 80 tbat It will wolir: eT817Where, on 

the _l1e.' Te..el a8 well al on the larcest ~re in.tallation. 

S. Consideratlons relating to posslble unitteation ot tbe armed 

••"lce. haT. been eschewed. The assumption hal been tbat the lIraT7 

will, In 8JJ.7 case, continue to be iOverned bT 1t. own law and will 

oont1.mLe ~ baTe it. 0111'1 qst_ ot courts. ~. an attempt lBs b.en 

-.. ~ l\1Mest r.concUiaUon of minor ditterences in law and procednre 

u 1tetn_ the. two aenlce., where no substantial reason tor such 

1\1.tt.reace ·ha. 'been p.rcelTede )ioreoTer. if &D7 degree o'! uni'!ication 

1.~ed de.irable, it 1. believed that IIOst ot the lloard's proposal• 

.. 'be readUT ooor41Dated with aD7 proposals for reform of the A.rrq 

eou.n--z.t1al qat... In WI connection, 11; is stroug1l' recolDllend.d 

that the board which is appolnted ~ -.b a review of the JlSVal court

-"1al qd_ cooperate to tu fQlle.t extent pos.ible with &DT ~encl•• e:ll!

.'n4., the A%WT qat... 

In preS8Dt1Jlc thh repon, the follow1Dc ...za1 outline bas been 

elll.Plo78~ 

1. Sectionl I, II. and III are a prel1mlDa17 surTe,y of the court

-.rt1al qstiea genera1l.7. U. historlcal cell••l., it. UIlder1T1Dc theori••, 

an4 pl'OfO-.l. tor refora tlwreot. 
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2. Section. IV, V, VI and VII present a d.etaUed 1Rll"Ye,y of 

court-artlal procedure, commenciDC wi tl:L appoilltment of courts and 

pre-trial procedure, and ending with a final review ot the 

proceedings, flnd1Dgs and sentence, and aub••quent cleaenc:r r8'liew. 

3. Sections VIII, IX and X and XI present a llU'Te7 of Jurie

diction, offenses, puniahments, dische.r~es and officer cases. 

Jbr convenience, each section and the general topic. have been 

further broken down into seotions and sub-eections. In each sub

section the d18Ct1ssion includes: 

(a)	 A description of present procedure; 

(b)	 .An anaJ.y'sis of proposals for cban&e of this procedure; 

(c)	 A description of the comparable ~ procedilre; 

(d)	 The analysis of various proposals which ba.ve been made 
for the modification of the A.rr'q procednre; 

<e)	 !o the extent of information available, a description 
of comparable procedure in other countries, the court
martial systems of others, with particular emphasis on 
Great Britain; 

(t)	 Recommendations and suggestions. 



§lJTION I 

IQtrgdupUOIlI 

1H1.tor1arls bav. ~raoed the orig1Jl ot a1l1ta17 law ~o the arabs 

ot \be Greeks and \he Roman.. The la1lter recop.1zed II8DT of the 1I11Uary 

offenses known to preeent-~ law. 8Uch a. de.ertioZl and d180bed1enoe ot 

order•• and 80_ ot the punishments which were Imposed by them, for emmple, 

41ahonorable 41scbarCe and hard labor. baTe w.rviv.d to our own dIq. !he 

earll' German. are known to haTe administered mllUary Justice 'by --.as ot 

8W111D&ry pUD1shment, 1IIpo.ed by eomzanders through the priests. The :tiret 

Jhropean ood••, lIUch.s \he 9!Lllc code of the fifth eentu.17. prescribed 

81'stem8 ot 1I11Ua17 •• well ae C1TU law. 

Our own mil1tar;r and naval code. derive ultiDlatelT from Greco-

Boman sources, but aore immediately from Western :D1ropean procedures, as 

developed in England and on the continent. Oontinental influence bas been 

strong, and a. a consequence our 1B1litar,y law as al_7s borne IIaq etr1lt11lC 

resemblance. to the o1T11 law, as contrasted with the .ADc1o-.Americen common 
a

law. ~. 11 lUll true, in spite of the faot ~hat IIM1' rules and pracUee. 

'. --~----------~-~---~--~--~------~---~~-

1.	 fhe term 11 used here in the broad .en••, to include both mill ta17 aDd. 
DaTal law. 

a.	 ~r an interesting dhouss1on of th1., see Pap, ... studr in Oomparatbe Law, 
(li19) 32 Bar¥'. L. Rft'. 349. 



haTe been brought OTer trom the ooUIDon law, sueh a. ,he pr.8t1IDption of 

1Jmoeence, the privilege ..lnet eelf-incrimination , and the oolllllon-law 

rules of evidence. :Bu.t, wha'ever the continental 1n:tluence baa been on 

mUit&17 and naval law ceneral17, our own oodes deriT. direct17 from the 

BrlUsh. Accordingly, the h1sto17 of the BriUeh 87stem8 of m111~ 

and naval law, and of the .American Q'steme ba••d thereon, will be outlined 

brle:tly. 

2. :Brit1lh MllUa17 ("r!IV) LaWS 

In ear17 Umes, mil1 tar,y law exi 8ted in England onlT in tim8 ot 

war. Upon the outbreak of ar, ordinance. for the government of the troops, 

or .Articles ot War, were issued 'tv the Crown, or bT the oommand8~1n-ahi.f 

of \he &£1117 as the representative of the Crown. Upon the conclusion of 

peace, these articles ceased to operate. J,mong the earliest of moll article. 

3
'Was the Ordiuanoe of B1.ohard I, of 1190, which, since it 'was chietly Illeant 

to prevent dillputes between the aoldiers and sailors 1n their TOyace to the 

4
holy land,' mq be rcarded &s the anoestor of both our mllUar;y and our 

Daval cod8e. !he 8&rlle.t complete Il1lita17 code is found ia the 'Statutes, 
. 5 

Ordo C8S &Ad Ou.stoms' ot B1chard II, of 1385. 

-- ~ -. --- - -- -- - - - - - - - - - - - - - - - - - - - - - - 
3. BBprinted 1n Winthrop, Hilitag Law and lreo.clant .' (1895 .4., 1920 reprint). 

903. 

4. 2 Grose, Hieto17 of the llngl1sh.A.rDv, (63). 

!. Reprinted in Winthrop, ••....2U,., supra aote 3, a' 904. 

-a. 



Sllbsequent ordlDances were issued by later sovereigns, and these 

1Jl turn were succeeded by JIOre extensiTe precepts proJllllpted b;y the 

Crown. or b;y &l'lII7 collllDB.D.ders under the authorit7 ot the Crown. until the 

period ot the English CiT1l War. Du'ing the Civil War one set of articles 

was promulgated in 1640 under authorUy ot the Crown by the Boyalist 

General. the Earl ot llorthwaberland. aJlOther 1n 1642 with the sanction 

ot Parliament 'by the Earl ot Xssu: a8 commander of the Parl1amenta1'y tOJ:Ces. 

After the Civil lar, Articles ot War were promulpted br Charles II and 
6 

Jamel IV in 1662-3, 1666, 1672, 1685, and 168&. 

The ~r1tish Article. of War published after 1639 were largely modeled 
7 

after the Code of Gustavus Adolphus of 1621, which in turn ..s based 

upon the penal code of l!'mperor Charles V, of 1532. Since the present 

British and. jJDerican codel are traceable directly to the Articles of War 

ot the stuarts, notably those of Charles II of 1672 (the Prince 1b.tpert Articles). 

ud ot James II of 1686, the Code of Gustavus Adolphus bas bad a profound 

influence on our own 11111 tar;y and naval law. 

The power to promulgate Articles of War under the direct authority 

of the Crown continued until 1803. How8'f'er, this method of administering 

1I11Uar;y law was gradually tltlpplanted 'by the Mutiny Aota, the first of which 

wal paned in 1689. Wlth the passage of these acts, ~ritish military law 

-~-------~-~-------~-~~----------------

6.	 The Articles of War of James II (1686) are reprinted in Winthrop, ~. cit. 
~, note 3, at 9a>. 
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- - - - - - -- - -- - - - - - -- - - - - - - - - - - - -- - --- - -

'lor the first time assumed the rom of statute, &s distinguished from 

royal or executive decree. 

!br occasion of the passage of the first Mutiq Act was the famous 

Ipswich KutiD.;y of 1689. The bacqround of this was as follows: As we bave 

seen, the early British Articles of War he.d legal effect only in time of 

sr, and even then the military courts did not haTe jurisdiction over 

8
civilians. While the British sovereigns did not always observe these 

9
11mtations, Parliament and people were extremel)" jealous of any extensions 

o~ the royal power, and protested against exercise of peace-time jurisdiction 

qy military courts in the PetitiQn of ~t, of 1628, which was ap9roved by' 

the Crown. In the :8111 of R1ghta (1688) maintenance of a standing al"'mY in 

time of peace, without consent of Parliament, _s decla.red illegal. The 

effect of these two mea s was to abolish atand.ing armi8s, recruited bY' 

the Crown without Parl1amen ry consent, and to prohibit the enforoement of 

military of martial law b7 mill ary court. in time of peace, and as against 

civilians evan in time of war. Then in 1689 occurred the Ipswich lrfutiny. 

Certain troops, loyal to the cause of the stuarts, refused to obey an order 

of William III to embe.rk for Holland, but instead marched in the oppo site 

direction. Under existing law, 8S ecognized and deolared in the Petition 

~	 ~ 

8.	 1 Hale, HistoI7 of the Common Law of England (Runnington's ed. 1820),55. 

9.	 see Maitland, Constitutional History of England (1911), 267; 1 Holdsworth, 
Histo17 of English Law (3d ed. 1922) 575. 



of RiEht and the Bill o~ Rights, the mutineers could be tried oUT at 

the auizes by a pettT JUl7, upon indictment b;y a grand 31117. Proceedings 

were ctmlbersome, conviction"8 uncertain, and punishment, it it came at all, 

was administered b;r agencies outside the armed, forces. 

Xing and Parl1sment were agreed, aner this experience. that Il1li_17 

discipline could not be adequatelT enforced through the civil tribunal., 

and tbat a strincelXt 1I11Ua17 code was needed, administered by the authority' 

responsible for mUitarT operations. The result 18. the enactment ot the 
10 

YUtin7 Act ot 1689. Thi8 act, to be in force tor seven montha, prescribed 

\he death penalt7, or such other punisbDent as 'by' a Court-Martial shall be 

inflicted,' tor deserlion and mutiny, pl·ovid.ed for the convening of court.. 

martial by' Their Maje8tie!i or b7 the General ot ioheir A.;rrq, and b;y other 

a1"fieers comm1sll1t'ned to tbat end, and defined the composition ot SIlch COl1l'ts. 

&lccessive Kutin7 Acts, nth the exception ot short tnterTals, were paned in 
11 

the years 1690 through 1878. 
,~ 

The llutiny Acta did not 8Uper8e~ 8ZJT exhting Anicles o~ War, 

DOl" did they impair the prerogative of the 80vereip to prolllU.1gate Articlea 

ot War tor oftenses committed abroad or to prescribe the death penaltT theretoI'. 

TheT did, banver, preclude infliction ot the death penaltY' tor 8J17 mil1ta17 

--------------~-------------------------

10.	 1 '1m. & Mary,' c. 5; statutes of the Realm, 55. Reprinted in Winthrop. 
~.-.S!U. ~ note 3, at 929. 

11.	 see HOOTer. A~ Courte-Martial. 'n Legal EssaY'S in Tribute 1(0 Orrin Xip 
KcLfurrq (1935; 165, at 167-8; Carbaugh, Ml1itarr Law and Jartime Legi .. 
latioA. (War Dept. 1919), 'Historical Note' 1; Wiathrop, ~. ~.~ 
note 3 at 8-9; Davis, 1r,ati.. on M1Uta17 LAw, 3. 



Laoffenses committed at home, except for those speclfical17 deslgD8ted. 

Dlri~ the period from 1689 to 1718 l4uti121' Acts were adDpted for time of 

war and. allowed to lapse during the briet intervals of peace. Until 1712 

the JlutinJr Acts did not extend abroad. The principal. offenses ptmisbab1e 

were mutiny end desertion. However, the nation was at war during most of 

thie period and the troops on active serrtce were governed b7 special 

articles issaed 'b7 the Crown under the ro7al prerogative. 

In 1712, after the Peace of Utrecht, statuto17 power was g1VeD 

the Crown to promul~te Articles of War for troops in the dominions in time 

of peaoe, whUe at home the ),fut1~ Acts superseded all articles isSlled under 

the ro781 prerogative. Pun1ebments 'QIlder the statuto17 art10les issued for 

the dominions were much more severe than under the Uutiny Act for troops at 

home. However. upon the outbreak ot a domestic rebellion in 1715, the death 

penal tiT _s restored for the offenses of mutiny. desertion and fraudulent 

enl1stment, committed in Great Britain or Ireland. 

])lring thi. period there were thua two Q'stems of ili ta17 law in 

operation. tbat established b7 the Mutiny Acts and the Articles of War leS11ad 

thereunder, and tbat established b7 Articles of War issued under the rOTal 

prerogative. Gredua1l7 the t"o s7stems were combined. The Aot of 1718 ~r 10M 

tiret time bad &u\horized the promulption of Articles of War operative both 

in the Kingdom and in the dominions and bad provided for courts-martial at home 

-~--------~--------------------------.~-
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and in the dDm1DloDs. It authorized the death penaltY' tor spec1tied offences 

and was applicable both in peace and war. lIut even thi..s .Act had no force 

outaide of the United nncdom and the dominions. .Articles of War to govern 

the andes in foreign countri.. in time of war were still issued by the Crown 

under its ro1!'l prerogative. It was not untll 1803 that the exercise of thi. 

prerocaUV8 _s auperle4ed 'bT .tatute. and the Mut1D7 Act extended to 

authorize the promulcatioD of Article. of War, effective WUbiD or without the 

Xingdoa and the dallimon., in peaoe and in war. 

ftnally. the step _s taken of consolidatiD& the MaUD7 Act and the 

.Articles of War 1aw.8d thereunder into one statute, the Arrq Discipline and 

BegalaUon Ad ot 1879: 3 which •• superseded b7 the .lr!IV ..lct of 1881.14 

!his act remain. the baa10 .tatute for the government ot the British J.rw¥. 

3. M,r1qap. MUUar;r LaJn 

On 14 June 1'176, the s'oond Continental Congress appoint'd a 

committ••• headed bT George 'laeb1Dg\on. to prepare rules and rtBUlation. 

tor the government ot the .Arrq. The articles reported b7 this colllll1tte8. 
15 

and adopted bY' the COD&re•• on 30 J'Wle 1775. were COpied fro. the :British 

16
Article. ot 1765, and from the Artioles of War which had been adopted 1:A 

- - - - - - - - - - - - - - - - - - 1- _~  ~  ~  ~  ~ 

13. 42 6 .t,3 Viotoria. c. ~. 

14. 44 & 45 Victoria, c. 58. 

15. Reprinted in 1'1nthrop. 9:2,. a1t. .mmm note 3, at 953. 

16. Reprinted 1n Winthrop. !,4. at 931. 



17 
April 1775 by the ProTieional OoDgres8 ot Ma88&Omsetts ~. Thes. 

18 
.Articles were supplanted a year later by the Code of 1716, which was an 

enlar£ement, with Blight modifications, ot the 1775 Code, and tollowed 

the British arrangement. 

The dra:ttin~ ot the Code ot 1776 _s largely the work ot John Adams. 

Be had explained his approach aa tollowsl 

"There was extent one qstem of articles ot 
war which had carried two empires to the head ot 
.nkind, the Roman and the :British; tor the :Bntish 
Articles ot War were only a 11teral translation ot 
the Roman. It would be vain tor us to seek in our 
own investions, or the records ot _rlik. nations, 
tor a more complete 87stem of l1111ta17 discipline••••• 
I _s, therefore, tor reporting the :British Articles 
ot 1rar, tp'U' yerbil." 19 

Jrnertheless, in view ot the r1£orous character ot the :British articles, 

.Adams was IUl'prhed that they should be adopted Without Bubstantial cbaDce• 

• a he conf....d ;rears later: 

'So und1cested were the notions of liberty prevalent 
amonc the majorit;y ot the members most zealously attached'0 the public caus', that to thiB ~ I scarcely know how 
it _s possible tmt tbose articles could have carried. 
Th'T were adopted, however, and they bave governed our 
armies with little variation to this ~." 20 

!he Articles ot 1776 continued in forae until atter the adoption of 

the Oonetitution. Althoudl these Articles were amended trom t1me to tim., 

------ ~ -~ -- - - ~ -- - ------ ------ - --------~ 

17. Reprinted in Winthrop, !!e at 947. 

18. Reprinted in Winthrop, !!e at 961. 

19. 3 Work. ot John AdAmi (1851). 68. 
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---------------------------------------

Don. of the amendmen's eub.taDUa117 chanced ,he _ture or character of the
 

21

J"rtic1e.. In 1806 Congress enacted !riicles of War, purnant to the authori. 

conferred upon it 'Iv .Articl. I. SeCUOD 8 (14:), of the Constitution. Thee• 

.1rticle8 were for all practical purposes a reenac'ment of the exi.tiDe eode. 

There was thereafter no formal revision of the Articles of War unt11 
22 

1874. and 'his was more a rearraJ:lCeIllEllt and clarification of the exisUine 

code wi th a few exceptions added. than an actual revldon. In 1916 the 

Articles were comphtely revised to eliminate obsolete matter and to brtnc 

23
about a more orderly and logical arran&ment. It i. general~ conceded, 

boweTer. tl:at neither the 1874 lode nor the 1916 Code _8 radically ditferent 

in content tban the original Code ot 1776. 

In 19~, followiJ3C a .earching lnqu117 b¥ Congre.s into the administration 

ot mil1tar,r .tAltice by ,he J,.rrq duriq the t1ret World War. the .A.rt1ole. ot 
24 

~ were completelT reTised. ~ radical changes were made to meet tbe 

objections of tho•• who bad ori ticized the exinlDc code. The Article. of 

1920, as amended in 1931, 1937 and 1942, constitute the law of the U1lUed 

4. ;Brit1oh NAyal I4~ 

nu-bg the Middle Agoe, In&land bad JlO regular DaV. In time of war 

tAe Orown would oreat. a fleet bT impressing merchant Tea.ela. The per80nnel 

ot auch Tea.els were COTemed b,y leneral maritime law and the ancient custo.s 

21. Reprinted 1Jl Ilnthrop, a- .sl!1. ~ Dote 3, at p. 976. 

22. Reprinted in Winthrop, 2:2,. 01 t • .mm.m. note 3, at p. 986. 

23. Aot of MIPs' 29, 1916, 39 stat. 619. 

20ft. "l Stat. 787. 



and usages of the sea, mob al those a.t forth in th. Jaw. of Cleron and 

,he Coneolde d.l Maro. !he fir.t cod. apeo1flcalq lntended ~ enforce 

41lolpl1n. on naTal v....ls .1 tbe Ord1nance of Rlcbard I, of llgo, which 

h ref.rred ~ above 1D tbe .ection on the hiato17 of :British m1lital'T law. 

As we have aeen, this was intended to app17 to soldiers aa w.ll as to saUors. 

and therefor. meq be reearded a8 the common ancestor of our .Uital'7 qd 

DaTal code•• 

The t1 ret cod. applicable to the Da'97 as such -'8 the ":Black lloo~ of 
25 

tbe .Admiralty," prepared in 13fn. This text outlined the administration 

of Justic. "According to the Law and .Ancient Ouatoma of the Sea," enum.rated 

offenses. and presoribed puniahment., which were severe. Historians rep.rd 

tbe -Black :Book" as the la.h of all 8\1baequent B1"lthh naval cod••• 

The B1"1 t1 sh JraVT wa. first ••tablished as a permanent organization 'b.T 

Hen17 VIII, aDd reached a h1ch etate of dne10pmellt UDder Elizabeth. However. 

the law of tbe .... remained as b.fore, with no 8pecial oode proamlgated bT 

the state. Ocoasionally power _s given to an admiral .. patent under tbe 

creat .eal ~ publish ordinance. for the cood covermae.' of the fleet. KaD7 

8l1ch admiral' .. codee were promulpted, based larcely on exist1DC law and 

custom. These admiral'l code. were the models att.r which later .tatutoZ7 

code. were pattel'lle4e 

------ ---- - ---- - - ----- - ------ - - ---~ --- 
25.	 5 Holdnonh, Jlhto17 of blbh Law (3d ed. 1922) 12& ft. !he mack 

:Book of the Admiralty, ed. bT Sir Traver. Twill, •• publhhed at 
London in 1871, with a hhtoriaal introduction. 
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The tiret .ta... authoris1Jlc Baftl cour'.--.rtial appear. to baTe 

been the "ord1Da11ce aDd .Article of Martial Law for tbe Government of the 

26 
lIaV7,' aacted by Par11aJlEllt in 1645. The :first statute provid1!lC for 

,be general government of ,he ](aV7 -.. paned bT Parliament in 1649, and 

so.bsequ.'17 amended in 1652. boa all "Cromwell's .A.rticlea,' this code 

llerel7 restated naTal lawa. it had been ada1nhtered for BOIl8 Ume past• 

.A.4m1rale continued to iS8\18 suppleJll8ll.tel 41sclpl1nar.r cou•• but tbe .Articles 

ot Cromwell I'EIII&ined the basic DaTal law \UltU 1748. In that 7e&r Par11ament 

enacted a new code, tDown a. the .A.rtlclee of 1749, which, hoW8'ler, did DOt 

differ cr-tl7 troll Oromwell's .Articles. !he Article. of 1749 were in force 

at ,he time ot tbe .1JIerican Bevolution and tormed the bash tor the fird 

.American article.. 

In 1866 Parliament })Used the lIaTal Dlscipline .A.ct. 'Z7 .u tbough 1\ 

las been amended coneiderablT since 1 h tirst passage. this law has remained 

tbe basiC Brltiah Daval code untU todaT. It etUl retains 80me of tbe 

pbraeeo1ocr tound 1Jl Oromwell'. Article•• and still allthorius pu.n1abment. 

"accorcl1Dc to the law. and customs used at Bea." 

5. American IaTal. La1n 

J,s stated aboTe, the first American aaTBl articles were based upon the 

13rUish Article. ot 17"9. .A.1l was the oa.. with tbe firet JJDer1can .Article. 

of ~, thelle article. were compiled by John Adams, who took froa ,be 13r1U.h 

-----~--------------------~------------

26. Lovette, laW Quams. Traditions !Ad Uen' (lrd ede 1939), 66. 

71. 29 &I 3) Victoria, c. 109. 
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.lrllc1es those provision. which u consider.a. appl1eab1e to the new ~er1can 

Navy. They- were approTed bT the ConUllea~ Oong8lS on November 28, 17715, 

and entitled 1lRa.l•• for the Regulation of tbe JlaT7 of the United Oolonies.· 

The present ·.Artic1es for the Government of the U. S. NaT7" were
 

28

_cted b7 Congreaa on July 17, 1862. fhis statute consisted of the 1773 

Articles, revised and braucht down to date, and including the act of 1855 

creating swnm&17 court-martial ••29 In fact. the phraseo10g of JIl8Jl1' of the 

present articles 18 directly traceable to the British ArGic1es of 1749. 

The Articles for ~he Government of the Navy bave been amended several 

times since 1862, some of the 1I0St important amendments havlDl,; been in 1893, 

1895, 1909, 1916 and 1946. Farly-five Articles bave been added since 1862. 

However, none of these amendments or additions bave grea.tl7 modified the 
30 

administration of naval Justice. 

6. In General: 

lio attempt bas been made in the foregoing outline to trace the deYe1op

sent of 8ZJ.7 of tbe substantive or procedural provisions of our mill ta17 or 

DaTal law. From t1lle to time, some of these will be discussed in later 

--~------------------------------------

28.	 Bev. Stat., Sec. 1624; 12 Stat. 600. 

29.	 In 1797 Congress bad readopted the 1775 .!rUcl.es (1 Stat. 525). Between 
1797 and 1862 various Acts of Cbngress relating to the NaTal .Articles 
were passed ,but did not greatlT change the orig1n8l article•• 

30.	 One of the more iJlportent amendments 1I8.S that which prOTlded for the 
establishment of deck courts. .Act ot 16 J'ebrua17 1909, ch. 131, 
35 stat. 62l and Act of 29 Augu,st 1916, eh. 417, 39 Stat. 556, 1586. 
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Mctloa. of thh report. Jbr the present, U nffice. to ~ tbat our 

pre.ent mll1 tary aad naval codes have their oric1n in the rules and 

practice. of the Roman ed Continental armie. ed in the arUe1es ed 

ordinance. promulpted to r the covel'Dlllent of the Brithh armies and the 

!ri tiah fl...t. It allowance b made tor cer-:Oain tundalllental differences 

between the two ..nices, it JDa7 be aid that our 1l111tarT ed naTal law 

are remarkab17 sUti1ar to each other in theerT, sub.tance, ed adminie1iration, 

aad that both .taad in marked constrast to Ang10-.Aaerican coJIIDoa law, which 

_s the creation of the !rUish courts and 89'olTed .are or 1e88 indepetfdenU7 

ot B>1IaIl and continental. influence.. i\1rthemore, it JDq' be asserted, with 

fair aCCl.l.ra07, tbat the present naTal code is mbstantia117 similar, at 1••t 

1a respect to the provia1on. re1&t1.ll£ to tbe orpnization and power. of 

courie-JBrtial, to the J,rrq code as it en sted prior to the 191& re-arraac-

m.t	 and the 1920 amendment •• 

7. Q$htr Countrie.. 

• 0th1Dc would be pined bT a AetaUed account of the oourt-.artial 

qetems of foreign countries, otber thaD. Great Br1tain. It 18 enough to 

~ that, 80 far as European co dea are concerned, theT all go back direot17 

or indirect17 to the peDal code of 1532 of the Emperor Charles V and to 

the .&.rUclee of Oust&vua Ado1phu. ot 1621, AIld haT. JDaIl1' point. in common, 

'both with each other and with our OD code.. hom Ulle to Ume referen~e 

.	 a 
will	 be _de to feature. of the.. foreign qatella for compazoaU.,.e purpose•• 

-~------------------------------~------
31.	 In thi. conneotion, the work of the Board'. lltatf has been gr_t1T 

a.slMied ~ certain studie. of the British, French, and lUs.1aa court
..nlal qat.a•• prepared'b7 Brigad1er General Ed1I1a O. Kellen, USl, 
whic1l haY. been available to the Board tbrou&b the ootrteq of General 
Kclfell. 
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Howe,-er. eome kaowlecJce of the Britl sh A.nq and Wavy cour'-IIarUal qat.e 

18 fundamental to an understanding of our own ~steJls. whether froll the 

etandpo1At of their historical development or fro. the point ot Tiel' ot 

po.dUe refora. Aocord1ng].1'. eertain stulU•• ot the Brithh J:ntT and llav 

Oourt-artial qat.s bave been prepared b;r the Board' ••tdf. and are 

aUaehed hereto aa Appendices A aad B. Beterenee to the•• studies will be 

made from time ~ t1m.. 
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SIDTION II 

HIsrORICAL RELATIONSHIP OJ' nVAL OOURrS-MARTllL TO COMMAND 

The traditional view of the service i 8 that the court-martial is 

32
primarily an instrument for the maintenance of discipline. !Wen 

though it is recognized that the court-martial is al80 :. criminal court 

enforcing a penal oode, its function 8S an instrument for the maintenance 

of disoipline is still regarded as paramount. Thus, 1t 1s stated in 

lfBJ8.l Courts and Boardi with reference to naval courts-lllartial: 

"The jUrisdiction thus conferred is exclusiTe17 
cr1m1nal in character, being solely for the purpo8e 
of the maintanance of naval discipline. It 33 

WrUi~ at an earlier date, Colonel Winthrop said of Army courts-martial: 

"Not belonging to the judicial branch of the 
Government , it folloW8 that courts-llIe.rtial DJIlst pertain 
to the executive department; and theY' are in fact simply 
instru.'I1ente.lit1es of the executive power, provided b;y 
Congress for the President as Commandel"-in-Ch1ef, to aid 
bim in properlY' commanding the artlY' and n&V7 and enforcing 
discipline therein, and utilized under bis or1ers or those 
of his authorized mU1tar.r representatiTes. 

- - - ~ -- - - - - - - - ~ - - -- - - - - - - - - - - - - - - - 
32.	 Courts-lMrtial are not a part of the federal jurliciary within the 

constitution, but are rather instrumenta11ties of the execut1To power. 
nvnes v. Hoover (1857), ro How. 65, 79,15 L. Ed.. 838. 

33.	 N. C. & B., (1937 ed., 1945 reprint), Sec. 327 at p. 189. 
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- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

"Thus indeed, strictly, a court-martial is 
DOt a court in the full sense of the term, or as the 
same is understood in the civil phraseology.··· It is 
indeed a oreature of orders, and except in so far as an 
ind.ependent discretion m~ be g1ven it bT statute, it 
is as DIIlch subject to the orders of a competent superior 
as if any mili ta17 bo~ or person. " 34 

The same point of view is expressed in the Navy Digest: 

"The essence of all military proceedings is 
S\lIl11l1B.17 and vigorous aotion, sinoe the certainty of 
prompt puni sbment is more conducive to discipline than 
punishment deferred long after the offense. Naval 
courts-martial are no part 0 f the judi ciary of the 
United States, are not even courts in the full sense 
of the term, but are, in peace as well as in war, simp17 
bodies of officers of the naval service ordered to 
investigate accusations, arrive at facts, and, where 
Just, recommend a punishment." 35 

Since discipline 18 a function of command, it is natural that the 

oourt-martial should have developed historically as an extension of the 

authority of the commander. We bave eeen that the early :British articles 

were executive decrees promulgated 'tv the Crown, by generals of the army, 

and admirals of the fleet. The first Parliamentary statutes simply gave 

legislative tanction to the promulga.tion of such articles b7 the executive. 

While gradl1ally the articles themselves were incorporated into statute, the 

basic concept that SIloh articles were to be enforoed by commanders thro~h 

courts-martial appointed by them for that purpose, was never changed. So 

also, the Articles of War and the Articles for the Government of the Navy, 

34. Winthrop, 2J2.. cit. ~ note 3, at 49. 

35. Naval Digest, 1916, p. 125. 
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while enacted b~ Congress, recognize, b.T implication if not expressly, 

the proposi tion that a court-martial is fundamentally an agenC)" of the 

commander to aid him in the maintenance of discipline. 

This relationship of courts-martial to command bas been emphasized 

at the outset beoause, with minor exceptions, the whole system of mil1t8.1'7 

and naval justice is built around it. Whatever their historical or~1n, 

most of those features of m11itary and naval justice which differ radi

cally from the civilian Judicial I,Ystell bear a direot relationship to the 

enrcl se of command. Some of the more 1mportant features of the Daval 

court-martial qstem, and their relation to command, are suramar1zed 

below: 

1. ~nvenine: of Courts: 

.A. court-martial owes its existence and derives its power. from the 

precept issued by a competent commanding officer. The authorities competent 

to convene naval courts-martial are specified 1n Article 38 (seneral court.. 

me.rtial) t ,U'ticle 26 (8WlUIlal"'Y oourtl!l""tDartial) and Articles 64 (a), (deck 

courts) of the Articles for the Government of the Navy_ Unlees properq 

convened, a court-lIl8rtial hal no authorit~ whatever, and 1ts proceedings 

are void. A court-martial thus convened 1s not a permanent inst1tution. 

The convening author1tl' may add members, up to the maximum number permitted 

by law, he ma:r remove or replace member., and he may dissolve the court at 

e.ny time. He IIILq appoint any number of courts, at the same time or in 

'3Ucc8ssion. 
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2. Reference of Cases to Triala 

A commanding officer has no authority to have a ease tried b7 general 

court-martial until he ba. referred the CAse to the cony~authoritT. 

The no rmal procedure, in a case in which trial bT general court is lIBsfred, 

is for the immediate commander of the accused, after prel1m1na17 inveetl 

ga tlon. to forward the papers 1n the case, wi th his recommenda1;lon, to 

36
the next higher colJlJllAA4 exercising general court-mrtial juriadicUon. 

The latter bas powv to return the can for trial bY' an inferior court, 

direct summa17 pwUsbm6nt, or direc1; that the Cae. be dropped. It, Ao1f8Ter, 

he considv8 trial by general court-martial to be appropriate, he issue. the 

charges and. specifications, and forards them to the Judi;e advocate wi th the 

direotion tbat the)" be brought to trial. In 1D0et instanoes the conven1ng 

authority has a legal officer, to whom 1ihe CAse is f1r.t referred and who 

draws the charges and specifications for a1gnature. The convening aathority, 

however, 1s not 18gal17 obl1p.ted to refer ca.e. to the legal officer and 11 

not 0bl1gated. to :rollow hi. opinion wi th respeot to e1th£..r oonvenlDc or not 

conven1ng a general court. 

3. Initial ifi1ew of Ca.ell 

The findings and sentence of a court-mart1a1 are not effeethe until 
37 

approved bT the convening authorltT. The power of the convening authoritY' to 

- --- ~ ~ - - - - -- - - - - - - -- - - - - ~ - - - - - - -- - - - - 
36.	 H. C. &: B., App.7, p. 501, 502. 

37.	 That is to eaT, in the or41na17 caee. Incertain types of Ques. discussed 
below, the sentence ~ not be ord.red executed until it bas been confiraed 
by hi~her authorIty, 1n addition to being approved bT the eonveninc 
authorit;y. 
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approve a slUltence includes the power to remit, or JIliti~te (but not oollllUte) 

the sentence. to remit all or part of it oon41UoD8llT upon probation, or to 

4happrove o~ 1t in Ua entireV. It also includes the power to disapprov. 

aJJT or all of the findings. Upon disapproval, the coDYening authorU7 mq, 

if the disapproval was based upon absence of JurlsdictioJl, order a new trial, 

38
and in other cas.s 1IJB:I otter the accused a new trial. 

The conven1Dc author1t7 has the power to return a case to the court 
39 

for revisioB, ba.t he i8 not permUted to return a case for reconsideration 

ot an acquittal, or a finding of not gn.111;y ot ~ speo1.f'ications. or with 

a Tiew to 1noreas~ the sentence, without the prior authorl1ty ot the Secretary 
40 

ot the Ba"f7. granted in the particular case. In practioe, reconsideration 

toaot an acquittal, or increase ot a sentence, is verr rare. 

Prior to approving the senteace, the convening autbori t1' considers 

the trial recol"d~ palSes upon the sufflcienq of the ev1deace before the coun, 

considers all ob.1eoUons to ruling. of the court on widence an1 other points, 

8!l.d reviews all other matter perta1niag to the leplU1' of the proceedings 

and the flnd1Dge, or to the legalit1' anel ppropriateness of the eentence. He 

is not, however, rocp1red to disapprove the finaincs or sentence because ot 

mere teclm1cal errors. or defeota which 40 not atf.. the ftbDtantial richts o~ 

~---~---~-~-~~-~---------~-----~--------

38.	 I. O. & B., Secs. 475-478. 

39.	 !!-, Secs. 45&-'68. 

40.	 .!!., Sec. 474. 

4Oa.	 For revision of an 1nadequate sentence, 88e C.)I.O. 4-1938, pp. 3, 4. .As 
to disappronl ot an acquittal, see C.W.O. 2-1939, pp. 136-137. 
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the accused.Q III JBBklnc his review. as in dra1r1nc the orlC1nal abargea, 

the oonven1DC au~riv ma;r, and no~17 doe•• refer the ca.e to his lepJ. 

otti.er tor his op1D.lon and recommendaUons, but be 18 DOt lega1l1' required 

~ do 80, nor 1. he boad w tollow hia legal officer' 8 recommendations. 

!he 1'8rle1J b1' the convening authorit1' is often relerred to as sa 

auto.UC appeal. However, it is not an appeal in the true .ense, and the 

42
&DaloO. it pressed too tar. is mialead1Dg. Bather. the review 1. an 

integral part ot the 1n1Ual proceedings, since it is a conditio!!. pre_Imt 

to the effeotivene.s of the court'. f1n~. and sentence. n is a prooedare 

peGQliar to our aUi t&r7 and na~ law, deriving direotl1' trom the conoept 

that the court is the arm or agenc1' of tbe colIIID!mder, and it has !!.o real 

counterpart in .AJ1Clo-.AIlerlean c1vil law. 

-'. Contil'll8tloD lJr \he President or secretan; 

In ca... iJITOITiDg the death penalty', or the dismissal of an offioer, 

the sentenoe -.;r aot " executed until it baa been confimed b7 the Preai

dD.t."3 Du'iDg the er, tbe power to contirm diSlllhsal ca8e. bas been 

411..te4 b7 the Prealdent to the Secreta17 or Under-Secreta17 ot the Navy. " 
snob	 cases are tir.t reviewed b7 the oonven1n« authorl'7, who may' approTe or 

---------~-~----------------------~---~ 

41.	 B. O. &I :B., Sec. 4:72. 

42.	 see Morgan. The Erl.,UM Court-Manial atstem and the Ansell Articles.
 
(1919) 39 Yale L. J. 52, 61, n. 34.
 

".	 Executive Order 50. 95M, dated 26 ~ 1945. 
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- - - - - - - - - - - - - - - - - - - - - - -

45 
di88pprove bu.t mq not otherwise modif)' them. After the conveniIlg authori~y 

acts upon the sentenoe, he fOI'19ards the Case to the confirmiDg authority, 

who has all the powers of the convening authority in an ordiDa17 case, plus 

the power of commutation. 

5. Power of the Secreta" of the NavY: 

Article 54(b) confers upon the Secretary of the Navy the power to set 

aside the proceedings or remit or mitigate, in whole or in part, the 

sentence imposed by any naval court-martial convened by hie order of that 

of any officer of the Navy or Marine Corps. This includes the power to 

40 
commute a sentence of death or 418ll1is9&1 of an officer. This section giTes 

the Secretar.f of the Navy almost complete reserve power over the sentences 

of all naval courts-DlB-rtie.1, except those appointed directly by the President. 

To aid. him in the exercise of this power, the Secretary of the Navy 

depends upon the following offices to advise him with respect to each 

individual case: 

a. Office of the Jud,ge Advocate General: 

Every record of trial by general court-martial is 

reviewed in the Office of the JUdge A.dvocate General. 

Slch review is limited to the 1egal1ty of the proceedings 

and to the legal sufficiency of the record to support the 

45. C.M.O. 1-1944, pp. 63, 64. 

46. N. C. & ] •• Sec., 481. 
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f1ndi~8 and sentence.. Jlormal17, the review is 

made in Section A, Mill tary Law D1vi sion, by an 

officer, who eJl8lDlnes the record and submit8 his 

review to the chief of the section, who approves 

1t for the Judge Advocate General. More difficUl. t 

casas, cases in which the reviewlDg officer bas 

some doubts as to legali tT, or cases involving 

controyersial issues of faet or law, are, atter initial 

review in Section At and after review by the chief 

of its ll111ta17 Law Section and b7 the Assistant Judge 

,A,4vocate General, referred to a boa.rd of review, which 

has been established within the Office of the Judea 

Advocate General. This board reviews the ease, SIlch 

aa a eivUie.n court of appeal would do t and submits 

its conclusions and recommendations to the Judge AdYocate 

General. However. 1t is not oreated by statute, and it. 

recommendatlons are not bind1n& Ul>0n the Judge Advocate 

General. The f1.ne.l responsibill t1' for the l.,;e.l 

auffie1enq of fiNery case rests upon the Judge Advocate 

General himself. 

If the Judge Advocate General believes that the 

proceedings, f1n~8, or sentence, in a case should be 

set Bside for legal 1nSIlfficienq, or the findings or .... 

sentence modified 0 r set aside on legal grounds. he make.
 

a recommendation to that effect to the Seereta.17. The
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Secretary is not bound ~o toUow tbis recommendation, 

bIlt normallY he doea 10. It the proceedings are to 

be set aside, or the findings or sentence modified, 

1t is then done by ordsr of the Seoretary. 

If the Judge Abocate General find. the record 

1egal17 sufficient, it 1. tran.i tted to the Chief of 

Naval Personnel (or to the Commandant of' the Marine 

Corps) for comment and recommendations on the- dlsclp1lna17 

features of the 8entencell. In thus tran8ll1tting the 

record. the Judee Advocate General sometimes invites 

attention to Jlit1catluc clrcuastences disclosed by the 

re.cord. 

It should b. remarked here tbat in cases requir1n& 

confirmation, the Judge Advocate General reviews the 

record prior to its lU'I:IIIiea1on to the confirming author1V. 

In lUeh case. he acts as the 1..1 al1V'iaor to the Presi

dent or Secreta17 1n hie capaciV all the final confirming 

authority, rather than a8 the author!ty having power to 

set aside aentencea which have alreaCIT been approved and 

ordered execu.ted. 1h11e tbe legal theory 1s different, 

the practical efi8ct is IIIUCh the same. 
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-- ------- ------ - - - - - - - - - - - - - - - - - -

b.	 Review of Sentence by Chief of Naval 
Personnel' 

The sentence is reviewed in the Bureau o~ Naval 

Personnel from the standpoint of uniformity with other 

8entenc~8 in like Cases and conform!ty with depart-

men' policy. The record is 'then returned to the Judge 

Advocat. General with appropriate recommendations. If 

no ohange is reoommended in the sentence, the record i8 

placed in the file and is not submitted to the Secretary. 

If a reduction or other modification is recommended, 

suoh recommendation is sabmitted to the Secretary for 

his	 action. He need not follow the recommendation, 

47
but	 normally do 8S 80. 

c.	 Clemency Review: 

.An importaJlt aspect of the Secretary's reserve 

power over sentences is his power to exercise clemency. 

A sentence which i8 legal and in accord wi th department 

policy at the time it is promulgated ~ nevertheles8 

seem severe in the light of post-war conditions. In 

another case, the accused may have earned clemency or 

47.	 This is the nonul procedure, in cases convened by commanders at sea. 
or in the various Naval D1 stricte. In any case where the Secretary 
is himself the convening authority, the record will of course be 
submi tted to him for his action. In such cases the record is 
accompanied b7 the recommendations of the Judge Advocate General and 
the Chief of :Naval Personnel. 
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restorat1on to duty by his good conduct in prison. 

To assist him in the exerci se of his clemenc7 powers, 

the Secretary appointed, on 25 August 1943, the Naval 

Clemency and Pri son Inspection Board. This Board 

reviews the sentences of all navel prisoners periodieal:q, 

and at least once a year. In making 18 reCOllllllendattons 

it considers the report of the prison psychiatrist, who 

has interviewed the pr1soner, the recolllllendation of a 

local prison clemency board, before whom the prisoner 

l'as appeared personally, the recommenf]ation of the 

COllll18Jlding officer of the prlaon, and the recommendation 

of the Bureau of Naval Personnel (or Marine Corps). It 

'IfJIJ3, in appropriate Cases, recommend reduction of the 

sentence, remission of the unexecuted portion of the 

conflnemen1; and immediate d1 scmrge, reduction of a 

dishonorable discharge to a bad conduct discharge, or 

restoration to duty on probation. Its recommendations 

are not binding upon the Secretary, but are normally 

followed b.1 him. 

d. Other Rm ew;t 

Since the Secreta.ry me the po"er to review the 

proceedings and sentence of 8D7 navel court-martial appointed 

by him or by an officer of the Navy or Marine Oorpa, he 1a 

free to appointsuch agencies to advise him in this respect 
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as he deems proper. The present Board bas been 80 

appointed to "consider the approved sentences of all 

prisoners serving sentences of confiaement imposed bT 

general court-marUaJ.,· and to lImalte appropriate 

recommendations to the Secreta1'7 of the llaV7 ooncern1nc 

such reduction in the approved sentences of suoh 

prieoners as ma:y be considered warranteo.. "48 ]3ecause of 

limitations of t1me, the l30ard bas not attempted to 

review ever,y sentence imposed b.1 general court-martial 

during the war. but bas 11m!ted i teelf, from i te 0 rganization 

in April down to 1 Jul7, tbereview of sentences of men 

presenU7 in con1'1nement which bave been reviewed at least 

once b7 the Naval Clemency and Prison In~ection :Board, and 

atter 1 Jul7, when su.ch cases were exhausted, to other cases 

of men present17 confined under general courte-martial con-

vaned down to one month atter V-J Iey, to wit, September 15, 

1946. In making it. recommendations and review. the l30ard 

bas net 11mited itself to the sentence, wt baa reviewed the 

entire record in each case, hal considered the nature of the 

offena" the trial proceedings, the prisoner' 8 prior civiUan 

- ~ - - - - - - - - - - - - -- - ~ - - - - - -~ - - ------
48.	 Precept conveniDg General Court-!/.arUal Sentence Review Board, 

dated 9 April 1946. 
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and service record. his record in prison. the report 

of the prieon pqchiatrist and the recommendations of 

the prison authorities, and any other facts of 

importance which are known to the Board. 

e. Reyl.w br Secretarr's staffs 

In ~ f1nal action on a:tJ:T case. the Secretal"7 

IIB1' also consider the op1niOJl and advice of his 

personal lecaJ, aides, and usaal17 does BO. 

J.s a matter of practi ce, during the war and at 

the present tae, respona11>UiV for matters pertaiJl1J:lC 

to courts-urtial bas been larcely cSe1ecated to the 

Under-Secreta17. or to one of the J.ssistant secretaries. 

WhateVer has 'been said above with reference to the 

secre'\ary .muld be understood as ref.ning equally to. 
the Under-Secretal"7 or J.as1stant secreta17 to who. such 

responsibil1tT has been delepted. 

Records of trial 'b7 deck courts and summa17 courts-

martial are 8imilarly r8Tlewed. first by the oonven1Il« 

authorit7. and, in the case of swnma17 courts-martial, 

next 'b1 the immediate 8I1perior in coJllll18nd. unless the 

conTenlne authority is the senior officer pres8nt, and 

then b;y the Ju~e Advocate General. Upon the advice of 
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the laUer, the Seoretar;r of the llaV7 bas the power 

to direGt oorrection of technical defects in records, 

to set aside illegal convictions, to direct the 

rem168ion of excessive sentencee, and the like. 

The above i. necessarily a verr brief and BUmmarr outline of a 

complicated procednre. It should suffice to Ihow, however, that courts

martial, while created bT statute eDacted bT Congreae, function and operate 

strictly wi thin the naval chain of collllll8.Dd, from the President and seoretarr 

of the Navy do1'l!l. rhe appointment of oourt., the reference of O&se. for 

trial, 8.I1d the reYiew of sentenoes, whether fro. the lecal, di8ciplinary, 

or clemency aspect, are &11 act. of comnand. AlthoUi;h court .....rtial do 

have 8 degree of independence, and are free to exerci.e their judicial 

twlction and responsibility, they are in the final ~Y's1., arms of the 

executive power. Heither milltarr nor naTal l8w posseues 8 trulT 

independent Judic1ar;y, oo-ordinate with and free trom the con rol of tbAt 

executive, such 8S eZ1sts on the civil side of the law. Whether such an 

independent judiciar:r should be created, and to what erlent. will be 

discussed 8t eome length in the following sections of this r~ort• 
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POTIQlI III, 

HISTORY or REJIORMS III THE OO~IA.L STSTDl 

Aclt&Uon tor retorm ot the cour1i-asar1I1al q.t6J1 18 ao' new. .1. 

W8 bave seen, the exercise ot 1l11Ua17 Juried1ction _s one ot the matter. 

raised In the Petition ot tipt, in Hi28. Since eDaotment of \he :f1rs~ 

statute autborisinc Daval court.-marUal in 1645, and the fir.t amu~ .lot 

in 1689, the Br1Uah 1I18t8lll. ot allit&r7 and Daval Justice have been cradualq 

modified and improved. J'l"ench m111 ta17 law hal undercone eon.tant ltu~. 

revlll1on, and improvment, trom the Ume ot the )'rench B8't"olutlon ~ the 
~ 

pre..nt ~. After the la.t war, a. a r ..ul.t ot alleeed iDJu81;ice., _b

.tanUal changes were made in the court-martial .,..t... ot J'ranoe, 0eraDl'. 

and the United states. In this count17, tho.e retorms ..re 11ll1t.d to the 

.1rtic1e. ot War, the .1rtio1•• tor the GoverDlllent ot the Jlav7 r-ulnc ua

.1 favorite panacea for alleged abuse. hal been the adJDlahtration ot 

lI111ta17 and naval· ju81;1c. oyer to the civil court.. .u.o.t 11lvarIab17, 

tbi. baa proved unworkable, In the tirst place, thi. retora baa ulQal17 been 

11mited to peaoe-Urne. Ob'1ioual7, this fail. to 801:" the problem. because it 

is in time ot war, when laree bodie. ot men are drafted trom civl1 11te, that 

the oourt-martial q.t.. 11 su.b.1 eoted to it. creat••t strain. Second17. even 

---- - - ~ -- - - -- --- --- ~ --- ------ - -~ --- _.~ ~ ~ 

49. .A.Dgel1. The French fbr.tem ot Kl1Ita17 Law, (1921) llS III. L.R. lS4!S. 546. 
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though limited 1n operation to peace-time, the qatern of adm1nhtering 1Il111tar;y 

Justice through the e1v1l1an courts has nearly al'lf8Yl been swept as1de 1n time 

of real or supposed emer~$nc7, and the old processes re1nstated or even 8J1tt 

tended. We have a1rea~ seen what happened 1n seventeenth cent-r.y England, 

when the trad! tional prohibition of the exercise of mil1ta17 Jurisdiction in 

peace-time, affirmed in the Peti tion of R1«ht, 1I8.S, atter the Iplwich Mutiny
 

of 1688, Sllpplanted by" the annual MutiJ>¥ Acts.
 

In Jrr-'dllce, the Revolution of 1789 swept a~ Ilost of the exhting
 

military tribWlala and lubstituted a EI1stem of courte-JDartia1 with a J.!!!Z
 

g,1f\ccugation and a jury de jugement. corresponding to our grand and petit
 

jury. Jurisdiction was based solely on the nature 'of the offense. mi11ta1'7
 

courts having jurisdiction over military offenses only (Whether committed by' 

soldiers or civilians). and civIl courts b&ving exclusive Jurisdiction over 

civil crimes, even when commItted by" the militar,y. But this sYstem did BOt 

last. In 1796-1797 consel1, de guerre (corresponding to our courts-Martial) 

were introduced, and in 1806 Napoleon ~ppressed juries entirely as subver.1ve 
00 

of m11itary discipline. After World War I. the peace-time Jur1adiction of 

French military courts -. once again limited to atrictly military otf'ensea 

51and	 to crimes conual ttad in 'barre-akl and a~ camps. The outcome of this 

~ -- - - - - - - --- - - ----~ ~ ---- ~ - -- - - -- --- - 
50.	 !.n€ell,:rile French SYstem ot MUita" La."! (1921) 15 III. L. Rev. 544-545. 

51.	 Law of 9 March 1928. amending the Code ot 14111 iar;y ••Uce ot the Anq, 
Journal Official, March 15, 1928. pg. 2830; Bulletin legislative Iallos, 
1938. p. 98; ~il periodique nal1oz, IV (1928), 193; see Rhelnstein, 
Mili taq Justice, 1n "War and the Law" (Puttkammer ad. 1944), at 159.. 
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experiment i. not known. 

J. a1mllar development' occurred in GerlIl8J37 atter the last 1IB.r. Under 

the Weimar Republic, peace-time juri8diction o~er serious crimes of soldiers, 

both	 military and civil, 188 transferred to the civilian courts, the member

52 
ship	 ot which was reinforced in suoh cases by BrIllY' officers. lnt the s;rstem 

did not find favor with the A.rmy and it was abolished short17 after Hitler came 

53 
to power. 

The reasons for the breakdown of reforms of this nature are apparent• 

.Among others are: 

(1)	 The dela7·and the cumbersome procedures 1noi4ent to trials 
in the civilian courts; 

(2)	 The fact that civilian oourh and juries do not understand 
the discipl1nar7 problus which confront an arm;y or a naVY'; 
and 

(3)	 The fact tlat no practical method bas been devised for su~ 
mi ttiag to civilian courts offenses which occur overseas, 
outside the normal jurisdiction of such courts and bEVond 
convenient reach of their process. 

Whether the English e%periance in 1688, the French in 1789 and the German 

after World War I conclusivelT demonstrates the impossibilitY' of civilian 

administration of mil1ta!7 and naval justice to be handled may be debatable. 

At least, it 1s the onlY' evidence and it i8 compelling. However, it seems 

- -- - - - - - - - - - - - - - - - ~ - - - - - - - - - - - - - - -- - --.~ 

62.	 Constitu.tion of the German BeiCh' 11 AU&Ust 1919, (Rei chsgesetzblatt , 1919, 
p. 1383), Art. 106; Law concerning the Abolition of Mi1ita!7 Justice, ot 
17 Augu.ot 1920, (Reichsgehetzblatt, 1920, p. 1579), see Rheinstein, ~. 
m.	 ~, ndie 51. 

53.	 Law concerning the Reconstruction of Mill ta!7 Justi os, of 12 May 1933, 
(Beichsgesetsblatt, 1933, Part I, p. 264); Ilbelnstein, ~. cit. ~., 
note 52, at 159. 
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obvious that it is neither feasible nor practical for administration of 

mUi ta17 Justice to be handled by e1 ther the Federal or any of the state 

Judiciaries, as presently constituted. Whether benents might accrue from 

the creation of a m111 tary court as a dh1 slon of the Federal courts, staffed. 

by m111ta17 personnel and administered by the Federal system is a possible sub

ject	 of inquiry for a board making a comprehensive study of military justice. 

The better approach to reform of the court-martial system bas been to 

seek modification from within. The necessity for a speCJlal system of 

mili tary and naval justice bas been recognized, and an attempt has been made 

to modif7 meh 87stem in the interest of greater fairness and a more ev'en

handed Justice. Usua1l7, though not always, this has taken the form of 

restricting somewhat the free exercise of colllJlland control over the processes 

of courts-martial. In this connection, the reform of the United States Arrrrr 

court-martial. qstem after the last war is especiall7 interesting. 

In 1919 and i920 critb111R of the a~inistration 0 f milt tary justice 

54
bY' the Araq dIl.ring the war was widespread. Partl7 as a re SIll t of thi s 

criticism, a bill, drafted. by General Ansell, formerly of the Ju~e Advocate 

General's Offi oe, and known as the Chamberlain :Bill, provi ding for III8Jl7 sweeping 

--~------------------~--~-~-------------

54.	 For e~mples of opposing points of view in this matter by high ranking 
offl'cers of the Judge Advocate General's Department, reference is made 
to Ansell, ~lita~ Justice, (1919), 5 Cornell L.Q.I, e~d to ~11ita~ 
Jy'stice D1ring the 1'19:', a letter from the Ju·jge A1vocate General of 
the Army to the Secretary of War,· War Department, Washington, D.C., 
1919. 
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55
 
reforms of the Arrrrr court-martial sY'stern, was int1:'Oduoed }~to Consress. 

In vi ew of the widespread cri tici SID of mili ta17 justice, and the pending 

Chamberlain Bill, a board of officers, headed b7 Major General Francis J. 

leman, _s appointed bT the Seoreta17 of War to investi£ate the a1ministratlon 

of ~i11tar.1 justice by the~. The Board's report concluied that the system 
56 

was fundamentally sound, but recommend.ed some minor changes. A committee 

of civilian lawyers was appointed bT the President of the American BA.r 

Assooiation, to examine the Arrq SY'stem. This committee recomrnenied a number 

of reforms, but on the whole reached the same conclusions as ha.1 the Kernan 

Board. A minority report, signed bY' two of the five members of the committee, 

57
recommended more sweepi~ changes. Both the Arrq report and the majority 

Bar Association report rejected the more radical reforms of the Chamberlain. 

Bill. Meanwhile, the Judge Advocate General of the Army, while disagreeing 

with most of the criticisms voiced b,y General Jnse11 and others. bad recom
58 

mended certain specific reforms. 

--------------:-------~-

55.	 Sen. Bill 64, 66th Co~., 1st Sess., 1919: H.R. 367, 66th Cong. 1st Sess., 
1919. The principal features of this bill are discussed by Profess::>r 
Edmun1. M. Morgan, who bad served as an officer in the Ju1ge Advocate Gen
eral's Department during the llBr, in an article entitled. "~•.exist1~ 
CQurt-Martial SYstem AAd ~ell Articles." (1919) 29 Yale L.l. 52. 

56.	 Proceedings and Report of Special War Department Board on Courts-Martial 
and Iheir Procedure, War Department, Washington. D.C., 1919. 

57.	 Reporl of the CO/llllittee on Ml1ita17 Law. filed with the Secretary of the 
Executive Committee of the .A.mer1can :Bar Associaflon. July. 1919. 

58.	 ·Ullita17 Ju.stice »;ripg the Jar, - A letter from the Jud€;e Advocate General 
of the Army to the Secretary of War, War Department, Washington, D.C.. , 1919. 
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As a reSlllt of this	 controverv and d.1seussion, the Articles of 

59
War of 1920 were enacted. The new code adopted JDaIl3' of the provisions 

of the Chamberlain Bill, and ma.ny of the recommendations of the Judge 

AdV'Jeate General and. of the Bar Association Committee. although some in 

JIIOdif1ed form. The most important changes mq be summarized as followsl 

(1)	 Enlisted men were allowed to prefer char«eo, and 
60 

ebe.rges were required to be verified 011 oath. 

(2)	 Commanding officers were authorised to dispose of 

61
inor	 offenses without resort to trial. 

(3)	 Inferior courts were to be preferred to general 

courts. and their Jurisdiction s restated for 

that purpose. The special court-DlB.rtial was given 

the power to impose sentence up to six months' 
62 

confinement and foriei tur.8. 

(4) A thoro~h pre-trial uvestij:ation b,y an impartial 

officer was required 1n all cases of trial by general 

cou.rl-martial. At this investigation the ecused 

- - - --_.- ----- -- ------ - - ----------
59.	 Act of 4 June 1920; 41 stat. 759, 802. 

so.	 All' 70. _ 

61.	 AY 104. 

62. AY 12, 13, 14;	 M(]( 1921, par. 3369., 7Ga, now MOLl. 1928, par. 34. 
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...... i. 1a1. 0_ It.ha1.f. a.d. ~o C1"O'e-....1a. 
63 

wi•••••• &&a1a.~ hia. 

(5)	 lefor. ~ria1 lt7 c_eral oo1lJ't-tlan1a1 could 'be or4er.4e 

tu OOIlTIllUc allthoritir •• r.qu1red to aba1 ~ ~be 

ohare.' M4 q;peo~ed evideac. ~o hi. 8~ J1ldC. acm:»

oa~. tor the laUer'. cona1d.raUoll ad advic••" 
(')	 !he ooaT8Jl1Dc au\hori'T •• r.quired ~o appolD.~ oa 

oown...-rUal ~ho •• ottloer., 'bo.~ qualitied. b7 reaeoa 

ot ace. ~1'a1a1I1C. 821'01'1008 aad Judicial tellperallen~.-

!he act fur~her proTid.a. ~ha~ ottioer. havinc 10" tbaa 

~1IO 7-.rs' .orTice should. &Ot. it it oould lte awlded 

w1tho.t;~fe8t inJUZ'7 to the .onlco. 'be appointed •• 

••'Mr.'ot oounr•.rUal in ex... ot the a1aoriv ..... 
65 

lterlh1p thor.of. 

(7) U •• proT! dod ~ba~ • c.n.ral oourt-artiL._ should eon

.tet of at lea8t fiTe otficer. and a apecial court-Ilal"tial 
66 

of at	 1••t thr.e. Wo ma:dmua numb.r wa. pre8crib~d.. 

------------------~----------~--~------
63.	 .1.70. 
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(8)	 .1 -law member- wa. provided tor eTer.r general oour\

lIartial, with power to rule upon all interlocutorT 

questions, subjeot to beine overruled by the other 

118IIlbers ot the court on all but questions ot evidence, 

as to which his rulincs were to be final. He _8 to 

be a member of the Judge Advocah General'. Depe.rtmE!ll1t, 

when available, otherwise, an officer 8pecla1~ qual
67 

Itied	 to act al law member. 

(9)	 .1 defenle counsel, was required to be appointed to each 

cenerat and special cour\-1II&rtlal, wi th provi elon for 

one	 or more assistants in the case of general Jrt ... 

martial when necessary. Civl1 counsel, or m111tarT 

counsel o.! the accused' 8 chdce, If reasonab17 'avall 
68 

able,	 was also authorized. 

(10)	 One perempto17 challenge for the prosecution and one 

tor each accused (or tor each side in a Joint trial) 

was provIded. 1he law member was not 'to be subjeot to 
69 

peremptor,r challenge. 

(11)	 .1 two-thirds Yote for the findings and the sentence 

was required, except that a WJaI1imous vote was required 

---~--~~-~-~------------------~----~-

67.	 Alf 8, 31. 

68.	 .1" 11, 17. 
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for the death sentence. and a tbree-fourths Tote for ,he 

sentence of continElllent to more than ten 7f3&rS. Where 

the death penalty was mandato17 (a.«. for sp)"ing), a un

70animous vote on both findings and aentence was required. 

(12) :Reconsideration of an acquittal and increase of a sentence 

(unless below a mandato17 standard fixed b7 law), were 

71
prohlb1ted. 

(13) Provision was made for a Board or Boards of Review, in the 

Office of the JUdge Advocate General. to review oertain 

types of serious cases. and for review of all other record8 

of trial bY' general court-martial in the Offi ce of the 
72 

Ju~ Advocate General. 

(14) Offenses were defined in somewhat greater detail. punish

ments limited. and the President given	 the power to prescribe 
73 

maximum pun1 slIDents in time of 1lB.r as well as peace. 

(15) Punislmlent 1I8.S prescribed for non-compliance with these 

provisions by those in authority, especiallT for unnecessarily 

holding an accused in arrest or confinement awaiting trial, 

or for directing trial without the required prel1m1na17 
74 

investigation. 

~ - - - -- - - - - - - - - - -~ - - - --- ---- - -- ~ --~ -~ -- ~ 
70. AVI 43. 

71. AY 40. 

72. AVI 5Oi. 

73. AY 45, 42. 41. 

74.	 AY 70. 
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On the other hand. the following proposals, which had been advanced 

by one or more of the persons or groups mentioned above. were not adopted: 

(1) Enlisted men and warrant officers were not authorized 

to 81t on courts. 

(2) An independent judge advocate to preside over trials 

s Dot provided. but a "law member. - to be appointed 

by the convening authoritYe 

(3) Courts were st111 to be appo lnted by the convening 

authority, rather than selected by the Judi;e advocate 

from a panel of qualified persons designated by the 

convening authoritye 

(4) Challenges to the ar~, and 1II0re than one peremptory 

challenge. were not authorized. 

(5) A civilian court of military appeals was not estab

lished, but in its place, a Board of Review, composed 

ot officers, in the Office of the J~e A.dvocate 

General. 

(6) RetrospectiTe jurisdiction, to review and r89'ise cases 

which ha.d already been decided, was not conferred upon 

the Board ot Review. 

(7) Except in a limited class of case.. coming wi thin cer

tain of the prov1eiona of A.I 5Ol, and exoept in tho 8e 

cases which required confirmation, neither the President 

nor the Secretary of War was granted ~ reserve power 
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over sentences impo.ed lIT aourt.....-.rtial (a1milar to 

that exerciaed bT the secreta17 of the BaTT), .s bad 

Articles of War were aerel;r etatuto1"7 enactments of ex1st1nc adlll1DhtratiTe 
75 

procednree wi thin the Office of the Judee Advocate General. 

It h not proposed to set forth in detail the arcumente adYence4 Dr 

eUher side to the 1919 controverq on the Articles ot War. However, thq 

should be care~17 considered in connection wi th any refol'lll of the lfaval 

COuM-JIB.1'tial qats, both because of the similaritiea between the lfaTT qst_ 

ot tOQaT and the Anq qstell prior to 1920, and 'becal18e II&DT of the 18me 

arguments and propoeals are reappear1nc todaT. See for eDJDple, Reporl of the 

KcQuire Committee to the Secreta17 of the liav;r on the Articles for the Govern

ment of the NaV7 and Courts-Martial Procedure, dated 2l November 1945, and 

Report of the Jal.lant1ne Co_Utee to the secretal'7 of the :RaV7. dated 24 April 

19~. 

:Betore proceediIl& to a consideration of specific refOl'lll8 in the present 

Naval oourt-martial !Tstem, mention ahould be made of certain features of that 

qstem which distinguish it from the A.rrt1T qstelll, both as it ensted prior to 

--~---~--~--------------~-------~--~----
75.	 In this connection, reference is made to the above mentioned letter from 

The Judge Advocate General of the .A~ to The Secretal'7 of War, 1hsh1ngton, 
D.C., March 10, 1919, pp 14-18, 22, 34, ~64. llbr a d1sCQ.ss1on of the new 
law, and a criUchm of its administration b7 the War Department, reference 
is made to General.Ansell's article, Some Reforms in Our SYstem of Military 
Justice, (1922), 32 Yale L.J. 146. 

- 39 



1920. BDd aa it 8%1ah to........ "'1. we have referred to the ataUariv ot 

the two qlt.S, we should ._ OftI'look those distinctions, becaule BD undl:

staD41D& thereot 18 ess.t1a1 to ta'ell1cent consideration ot propoeals to 

retol'll. .AmoDg others, the toUowlac tit.rerences are important. 

(a) A. we have ..ea. 1I1t1-.te responelbUiv for the 

a4a1nhtration ot .Ta1 Judiee 11 Tested in the 

'resld.nt. as eo-..nd'1"-la-C1d.et. and in the Secreta17 

ot the BaTT. Under tbe pr...nt law (Art. 54b, Aem) the 

Seereta17 of tbe llaV po••••••• 1Ull pow.r to e.t a8id•• 

rerait or II1t1cate anT sentence ot a BaT7 court-martial 

appointed bT b1m or bl' a11T 1IaT7 or Karine Corps ofticer. 

As a resalt, there is removed tro. controverq at the 

outs.t one ot the principal objections to the ~ 87atem 

a. it existed prior to 1920, naml11', tlllt the aotion ot 

tbe ranewine or con:f'll'l11nc authority _. tinal. Proposals 

to change this, 10 as to vest ta.l1 reseITe power over aeno

tencl. ln the Presldent or Seoret&1'7 ot War were not 

adopted. In lieu thereof. a complicated 87stem of review 

_. establhbed b1' A' fiOt. In the lIavy q.t_. whatever 

propolals are ..de for a :Board ot Be't'iew can be ree.d117 

titted into the present nen'ble structure in which the 

Secretary ot the liaT7 presen'lT possessel broad power over 

sentenc••• 

(b) One ot the principal objections to the A.rrq 11'd8lll 

haa b.en tbat too ma.ch power il Tested in collllD8Ddere in 
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the field. Thi. was not so true of the NaV7. before and 

duriJl& the recent war. In peace-time. and during the 

earl..7 pa.t of the war, all courts wi thin the continental 

United states were convened by the Secreta17 of the NaV7• 

.A.s a result. administration of Naval Justice in the United 

states was completelT centralized. and the objection tbat 

local commands wielded arbi trar;r powers could not be made, 

as far as trial by' general court-martial was concerned. 

Even after the general court-martial STstem was decentral

ized in 1943, pol1cies as to the type of court, the leDl;th 

of sentenoe, and so forth, at lea8t for absence and dBsertion 

o:f'.fenses, were established by' the Department. and local com

and, were ex,rected to adhere to these policies. ,Presumabl..7 , 

it is intended tbat this will 810111 be true under the per

menent decentralization established b.r the recent amenda..t 

76 
to .A.rt. 38, .A.GIl. Ju.rthermore, the important power to order 

exeCl1ted a dishonorable or bad conduct d18cbarge bas been, 

since 25 Way' 1945, reserved to the Department. While the 

practice of conferring broad powers and then limiting their 

free exercise is debatable from ~ standpoints, this S3"stem 

does have the merit of centralizing in one quarter respon8i

bilitT for all basic court-martial policies and decisions. 

76. Public Law 297, 79th Congress, c 5, 2d sese., Jeb. 12, 1946. 
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In short, erlstiD8 NaV7 policies and procedures have resulted both in 

a greater uniformit)- of action and in a greater fiexibl1it,. of administration. 

~U8, an admirable tramework is furni.hed for improTement and modernization of 

the NaTal couri-martial qstem. In the en suing sections of' thi 8 report, more 

detailed problems and ~e8ted retorms will be taken up. 
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S~TIOlf IT 

APPOm1'YlllNT Jm) <f!ALIFICATIOli OJ' COORTS 

ill(: c01lr~. -.ni&l .houlel be lIIOd1fleel. !hit question will be considered. under 

.eTeral head1np I 

(1) ~ lbo1Llel baTe .thorU7 to appoint courts? 

(2) Who lboulel be elil1b1e to 11t on court.? 

(3) Bow Ihoule!. members be .electeel7 

(.) Shoulel a -.xilll1Jl number of _bert be lpacified? 

(5) What proTis1on. should be aade for a lepl officer to .U 
at a trial? 

(6)	 What changel. if &Il7, ahoulel be ma<le in the appointlleD.t and 
twu:t1oa of the jUdge aclvocate (i.e. prosecutor) and detenle 
cOUll..l? 

(In Ti" of the ~ater illlporance of the general court IIlBrtial. and becau.e 

the Board'a act1'Yit1el haTe bea limited to a review of general court .rtial 

caae., thia l8Ot10n of th. report will be limited. in the main, to cousideration 

of the general court martial.) 

1. ConTeni!! .cthoriUeu 

Prior to and ch1riD8 the war the power to conT.ne general courts 

martial was Testeel b7 law in the Preddent. the Wecretary of the Navy. the 

commander in chief of a fleet or squadron, the commanding officer of an overaea• 

•
 



val a;;atlon. and. wha empowered by the Secretary of the N9.VY. the cO/llTl8.!ldl.ng 

offleer of certain other forces atloat and certain marine or shore commands 

lIervi~ beyond the .,ontinent&! limh. In time of war the cOlDll\8.ndaut of any 

naTy 7 d or naval station and certain other marine or shore commands eould be 
77 

"mpow red by the Secretary of the Navy to convene general courts JDarUal. 

In January 1942 the Secretary of the Navy empowered all flag officers 

eo~anding a division. squadron. flotilla. or larger naTal force atloat to eon
78 

.....n" general court. martial. In JulY 1943 the Secretary elllJlOwered the co.. 

dents of the various NaTal Districts within the continental Inited States to 
79 

COnTelie general courts martial. Similar authority has been conferred from 

ti to time upon the commanding generals of the Marine Divl810ns and of other 

Marine COIllDl8nda. 

The effect of the. orders was to decentralize greatly the adminhtra

tion of naval justice. ~ich before the war was centralized in the DePartment. 

This centralization had imposed a heavy adm1nistrative burden upon the DepartmeAt 

.and had re8l1lted in considerable delay in tbe processing of charges. Accordingly. 

in .July 1943. the Ballantine Committee recommended that the commandants of the 

n~val districts in the United States be empowered to conVene general courts 

-~---~------~~---~--------------------
77. A.G.N. 38; 34 U.S.C. Sec. 1200. Art. 38. 

78. Letter from the Secretar,y of the Navy to The Commander in Chief. U.S. Fleet, 
(Navy Department's file A17-11 (i)!A17-20 (420108). dated 8 January 1942.) 

79 See. e.g.• Letter from The Secretary of tbe Navy to 
KaVal District and Naval Operating Base, San Diego, 
ment's file Al7-l1(i)!A17-20). dated 24 July 1943.) 

The Comma.ndant, Eleventh 
California, (Navy Depart



_rtial, and 1t was this recommendation which led to the above mentioned orders 

of 24 July 1943. The ?ast majority of sentences reviewed by thh Board were 

imposed by courts appointed by commandants of the various Daftl districts. 

1\ was pointed out in the first Ballantine Report, dated 24 September 

1943, that the power of the Secretary to authorize commands within the United 

States to convene general cour~s existed only in time of war. Under the law, 

as it then existed, the authority of commandants of naval districts to appoint 

general courts martial would have ceased upon the le~l end of the war. Thi8 

would have resulted once again in a heavy administrative burden on the Depart

ment, with attendant delay. The Ballantine Report accordingly recomended that 

the law be amended to permit the Secretary to empower mch commandants or 

similar local cOllllJlaIlders to appoint courts in peacetiae. 

On J'ebruary 12, 1946, by Public Law No. 297, 79th Congress, 2d. Ses8., 

Article 38 was amended to read as folloWSl 

"Art. 38. Convening .Authority - General courh-lIIBrtial 
nay be convened I 

'First. By the President, the Secretary of the Navy, the 
commander in chief of a fleet, and the commanding officer of 
a naval station or larger shore activity beyond the continental 
limits of the United States: and 

•Clecond. When empowered by the Secretary of the Ndy, by 
the commanding officer of a diVision, squadron, flotilla, or 
other naval force afloat, and by the commandant or coDUllt\Uding 
officer of any naval district, naval base, or naval station, 
and by the COlDIM.ndant, commanding officer, or chief of a~ 

other force or activity of the Navy or Marine Corps. not at
tached to a naval district, naval base, or naval .tation.

The proposed articles drafted by the },leQuire Committee, which were 

prepared before the passage of Public Law 297, included the following provl



80 
eion(,>: 

"(a) Convening Authori.!l. - The President, the Secretary 
of the Navy, the Commander in chief of a fleet, and when 
empowered by the Secretary of the Navy, any co~~dant or 
comm<~ding officer of the naval service, or of an organization 
serving as a part of the Navy, may convene general courts
r:artial for the tria.l of offenses cor.uni tted b~r any person sub
ject to the Articles for the Governffient of the Navy." 

81 
Colonel Snedeker in his Notes to the McGuire Articles explained the provl

cions of the proposed amendnent and areued its superiority over Public Law 297, 

which was then pending as Senate Bill 1545. 

The Judge Advocate Generel and Commodore White had preposed a sub

ptentially similar amendment, with slightly different wording, ViZI 

"(a) Convening Authority - The President, the Secretary 
of the NaVJ', or any officer in cODL"!1and when empowered by the 
Secretary of the Nnvy, may convene general courte-martial for 
the trial of offenses cowaitted by en)' person subject to the 
Articles for the Government of the Navy." 

RECOM1lENDATION: 

In view of the enactment of Public Law 297 the necessity of amending 

Article 38 has been removed. If, however, the Articles are to be revised ~ toto, 

conoideration might Well be given to adopting the len~ge either of the McGuire 

proposed article, or of the White and Judge Advocate General proposed articles, 

which in each Case is simpler and more direct than the wording of Public Law 297. 

- ~ - - - - - - - - - ~ - - -- - - - - - - - - - - -- -- - ~ ~ 

80. Proposed Article 4(a). 

81. At pages 26-28. 



2. Personnel for Oourts Martial. 

The only present requirement for eligibility to sit on a general 

court -.rtial is that the members be commiaeioned officers and of the rank of 
82 

l1eu.\enant or higher if aveilable. There is a further provhion that in no 

caee where it can be avo ided .1 thou t inJU17 to the service shall more than one-

half the members, exclusive of the president, be junior to an officer who i8 
83 

being tried. In practice, it is unusual for any member to be Junior to an 

officer who is being tried. 

Si tting as a member of a court martial 1& one of "he BIOst serioue 

and solemn dnties which an officer can be called upon to perform. It is the 

tradi tion of the serTice that only those officers who are best qUalified 'by 

reason of age, training, experience, and judicial temperament should be de

tailed to courh martial. It was almost inevitable, however, that dnring war

time many inexperienced officers should bave been appointed to courts. An 

officer who comes to a court with a limited naval bac~und, no knowledge of the 

law, and little experience in human affairs cannot be eXPected to make a 

good court member. Neither can it be expected that officers passed over for 

promotion and about to be retired will JEke good court members. It is doubtful 

whether this situation has been greatly alleviated by the termination of hosti11tes. 

!he post-war Navy 1s still large; 1t still includes large numbers of officers 

without specific training in law and with 1111lited experience in administering 

------------. __ ._---~~-----~~-----~--~~ 

82. H. O. & B., Sec. 346, p. 196 (1945). 

83. A. G. N. 39. . 



discipline. 

The Board realizes that thie is a very difficult problem to 801ve. 

It believes, however, that the following suggestiona will be helpful: 

(a) :&dncation: 

Provision should be made to give every naval officer ·training 

in naval justice. The PJ'ogram of post-war legal ec!u.cation should 

be so planned that every officer, including senior officera, will 

teke a course in the elements of naval law and navl:l~ justice. !he 

Board understand. that it is proposed to Bend &s many officer. aDd 

enlisted JDen as poasible to the new Naval Justice School in Port 

HueneJll8, Oal1:t'ornia, for at least an introdllctor,y cour•• in DaYal 

Ju.Uce. !hI. 18 a salutary de...lopment, with which the Board 18 

wholly iD. accord. 

(b) Training: 

In 18 cOJllll\onplace that experience 1& a better teacher than 

AnT amount ot formal instruction. In this connection consideration 

might well be given to a feature of the British ArIl\Y ay.tam pl1r8U&Dt 

to whiCh young officers are often detailed to sit with a court for 

purposes of instruction, without the right to vote or otherwise 

participate, but with the privilege ot asking questions of the court. 

The British practice before World War I was tha.t new officers were 

required to attend all regimental courts martial and IlUcb ssnera! 

and diatri.t courts martial as their commanding officer should desig

nate for at least one yea.r, tUld thq were not considered qualified to 

8it, except Where ine'Yi table, unlesl they had previously attended 



84
 
court proceedings as SIlpernUJIerarie. at leaet 25 times. The
 

pre.ent Eritish Arm;y re~latione provide: 

MIn addition, an officer il not to be detailed to sit on a 
court-martial unle.s and until hi. C.O. deems him, after re
peated attendances at courta-martial for instrudtionsl parpose., 
competent to perform so important a dUt;y. II 85 

(c ) Service,
 

Another step which should be considered would be a requirement
 

that the members, or a certain proportion of the" have a minimum 

period. of eervice. Pre.ent naval law does contain mch a requir.. 

ment in peacetime, not by exprea. provision, but b;y virtue of the 

rule tha.t court members be of the rank of lieutenant or higher. 

In practice thie lIIeant, in 'he Regular Nav;y in time of peace, that 

officers had had at least ten ;year8' commi8sioned 8ervice before 

the;y were eHalble to aU oD. courh. MeanwhUe the;y had been 

getting court mrtial experience by acting as defense counsel and 

ae jUdge advocate. ~t durIng the war, when temporary promotion. 

were relatlvel1 rapid and man;y officere had received direct co.. 

milsIonl as lieutenanta, this role did. not operate a. it had in 

peacetll118. Consequentl1, sany officers aa.t on courts who had had 

ver;y little u"lce and no previoua court martial esperience. 

A serTice requirement was introduced. in the ArW¥ .;yetem b;y the 

----~----------~----~~---~------~-----

84.	 Winfield, Courts-llartial from the Layer'a Point of View (1918) 34 L.Q..& 
143, 145. 

85.	 X.lt., 638; Wanual of MUitary Law ('lbe War Office, 1929 ed., 1939 reprillt) 
p. 629, n. -'. 



1920 amendment. to the Article' of 'far. .Article 4, as amended. 

proTidec1 that .officera haTing leaa than two years I serTice shall 

not. it it can be a'90ided without manite,t inJU17 to the serTice, 

be appointed as members ot courta-..rtial in exce,s ot the minority 

membership thereot." It m,t be admitted that the requirement was 

frequently not met during the war. apparent17 becau.. enough officer. 

with the required period of ,erTice could not be found. 

Bri thh law requires that all I'II8mbers of an A'rfq .eneral court 

martial have at least three years' oommissioned aerTice, and that 

member, of a district court martial haTe two years' 'ervice. Me~ 

bers of a tield ganeru court martial. which 1& the court cOlllllOn17 

used in war time. are supposed to haTe had. one yeAr ot serTice. 

'!'here is apparent17 no service requirement for members of a British 

Naval court martial. but t, is required that all member' be at leaat 

21 years of age. These requirementl of British law are mandatory. 

except in the cale of the field eeneral court. where it haa been 

ruled that the presenee of members with les8 than a year l , aerTio. 

will not invalidate the proceedinga. HeweYer• ..,8O in the cale of 

the field general court. officers with three or more years l 8ervice, 

when aTailable. are detailed in preference to othera. 

The requirement of the present regulations with respect to rani: 

are thai member, of a general court martial DUst be of the rank of 
86 

lieutenant (or captain in the Marine Corps) if available. and that 

---------~-~-----~------------------~-

86. N. C. &B., Sec. 346. p. 196 (1945). 



In no case, where it C8l1 be awided. without 1DJv.r.t to the lerTice, 

ahall more than one-ha1.f the lIl8J1bers, excludTe of the preaident, 
87 

be junior to an officer to be trie4. The J.rrq 1"\11e h that in 

no cas. where it can be aTO i4ed lhall &D7 aeJDber of a court be 
88 

inferior til rank to an officer to be tried. 

The preddent of a Bri thh J..rrq general court IIBrUal .at 
89 

be a general officer or colonel, if available. Your of the me.. 

bers lII1st be of a rank not below captain. The presi4ent of a 

fleld general court and of • diatrict court ahould be a fie14 

officer, if aTa11able, otherwhe a captain. There is also • 

requirelleJ1t that no member of a general court martial be of a 

rank lower than that of the accused, if _Jlbera of the same or 

hi~er rank are aTailable. 

The president of e. BritiSh laval general court .artial must 

be at least a captain. Yor the trial of a captain the other 

IIl8Ibera IIlst be of the rank of COllllllBllder or higher, and for tha 

trial of a comrre.nder at leut two other members InUst be of the 

rank of lienten8l1t o'r higher. J'urtherDk>re, (although thie 

does not affect the rega.larityo of the proceedings), no cOJlllll8Dder, 

lieutenant commander, or lieutenant is required to sit as a member 

of a general court aaMial when four officers of higher nmk, end 

a8.	 A.W. 16. 

89.	 X. R. t 542(a); Manual of Military Law (The War Office, 1929 ed., 1939 
reprint), p. 628. 



junior to the President. can be assembled. If an officer of 

one of these ranks. sit•• the size of the court is limited to 
90 

five. 

Under the Imperiol German system membership of an 8J"1Il7 

general court martial was divided into five classes. with a field 

officer as preaident. two captaina. two lieutenants. three non

commissioned officers. and three privates (for the trial of a 

pri.....te). As the rank of the accused went uP. the rank: of the 

cla8s.s increased. A r~imental court. convened for the trial of 

8011 sted men only end corresponding IIOre or less to the Navy a~ 

mar,y court and the Ar~ apecial court. alao comprised five class.s. 

und.r the presidenc;y of a captain. !he members consult.d and voted 
91 

b;y claeses. UDder the Third R.ich a somewhat similar a;yste. pre

.....il.d; a general court in aerious cases consisted of one jUdge 

advocate as president. two offic.rs of field grade. and two pri 

vates (for the trial of a private). As the rank of the accused 

went up, the rNlk of the latter class increased correspondingl;y. 

!he McORlre. Whi te, and Ju,,&e Advocate General proposed 

articles all retain. in substance. the proviaion that in no caee 

where it can be avoided shall BIOre than one-half the members be 

junior to an officer to be tried, but make no other provision for 

90.	 See Appendix B., pp. B2. B3. 

91.	 Stephena, l!Dglhh and Continental Mi11tary Codes, 5 J. Compo Leg. (N.S.) 
(1903) 244, 251. 



the rank of court members. 

As previoua~ indicated no officer below the rank ot lieutenant 

11 permi tted to sit on a naval court martial. The complete exclne10n 

ot lill\1tenants junior grade and of ensipe aeeJll8 bard17 necenary. 

The important consideration is that whatever policies ot this ne.ture 

are adopted \e so framed as to insnre that members of rank, jUdgment, 

and experience sit on courts IIlartial. 

<e> 1n11sted Mea aa Court Memberal
 

This is probab17 the lIIOst controversial question which has arisen
 

in connection with prepos.d retorms of the court martial s7stem.
 

It is not necessarily the most important. It !lUst be admitted that,
 

on the anrage, enlhted mea., both in the ArJ!\Y 8Zld in the Navy, haft
 

less experience, etucation, and training than commissioned otficers.
 

~t the question cannot be l1ghtq d1lmhsed. It appears that 

maD7 enlisted men, at least in the J...rrq, teel that it is unfair for 

them to be tried before courts composed of officers. A great leal 

ot publ1cit7 haa been given to this matter, end it is probable that 

a large .ection of the public shares this Yiew. Of course, a good 

deal ot this criticism has come from enlisted men drafted into the 

serriee during the war. Wi th the return of the peacetime lfaT,Y to a 

volunteer bash, it can be e~ected that criUchm troll th1e source 

will cease. 

'fhe proposal is not a Dew ODe. In 1819, in kglJmd, an anOD

7JIIOus pamphleteer suggested that a JU17 be introdllced, eone1atiDg 



of twelve officers in the case of officers being tried and of
 
92
 

twelve no~ommi8sioned officers in the caGe of other ranks.
 

AlJlt)8t the aame recommendatioli •• made' in the minority report 

of the ]ar AS8ociation Committee which investigated the Army
 
93
 

court martial ayatem ~ter the last war.
 

The Chamberlain Bill provided that in the trial of an enlisted 

man three members of a general court martial should be enlisted 
94 

men end one member of a special court. The majority repOrt of 

the American Bar Association condemned thi8 provision on several 

grounde& 

(1) It would be destructive of discipline, particularly
 
in the cas~of officer. tried qy courts compOsed of enlisted
 
men;
 

(2)	 Inlisted men did not really desire IUch a change; and 

(3) Enlisted men looked to their officers for directiona,
 
considered them the "trustees of the law," and on the whole
 
trusted and respected them.
 

(Parenthetically, it should be remarked that the Chamberlain
 
Bill did not contemplate that enlisted men should sit at the
 
trial of officers and that, to this extent, objection (1) was
 
without basis.)
 

The Kernan Board was also oppOsed to the change for similar reasons. 

1here is attached to this repOrt, as Exhibi t D, a 8tudy prepared 

by Brigadi~ General Edwin 8. McNeil, of the Office of The Judge 

Advocate General of the Arrq, outlining some of the comments which 

~----._--~----------~-~---------------

92.	 The Pamphleteer, Tol XIV, London, 1819, pp 263, 265, cited in Winfield, 
Courts-Martial from the Lawyer'. Point of View, (1918) 34 L. ~R. 143, 150. 

93.	 Proceedings and Report of Special War Department Board on Courts-Martial 
and Their Proce~re, Washington, D.C., July 17, 1919, p. 95. 

94.	 Sen. Bill 64, 66th Cong., 1st sess., Arts. 4, 5, 6; !!! H.B. 367, 66th 
Cong., ist Se.s. (1919). 
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have	 been ade on this propoeal, both after the last war and at the 

present time, Includizag the cOlll%l8l1h ot the kr .....oclatioa CoDlllittee 

aad ot the J:erDAn ~ U 18 mterestiD& to note fro. thia 

stu.d7 that, ot off'icers who have serTe' m Iorld far II. General 

Jacob L. ~era, Co~1D.c General ot the J.rw¥ Gro'Wl.d lorce., 18 

oPpo18d to such a chaDg., whereas Lt. Gen. Ira C. ~er, Deplt7 

CollllJlU1der, UDV Air rorce., favors U. 

~8 Geaeral Board, Unitecl States 'orces, ~opeml !heater, 

1a 1tl report oa the &dalailtration ot ailitar,y Juatic. m the 

~opean '!heater, prepared at the close ot World War II, baa 

reco_ad.d that a ~ard ot Otficers be oonstituted to consider 

Mcesa&17 chances in the uUcles ot War an4, IUBOng otherl, to 

consi&er the de8ir&bllitT ot 

-the detailiac ot qualitied ealisted men to oourt.. 
_rUal eIld as trial JUdge advocate., 'etenle counsel 
aad investigators to condUct investigalions required 
'b7 the 70th uticle ot War.' 95 

'Jhis report .... baaed, 1n part, upon replies to qU8stioJlD&1res 

nbmiUed bT 59 .1u. advocate otticer. who had served 1a the 

.repean Theater dw'iD& World War II. 56~ of th••e who expres8ed 

aa opinioa believed that qualitied enlisted men should be detailed 

for =v &8 members ot oourts martial; a ma,JorlV thought that 

they should ILOt be trial judge advocates bnt that they should be 
96
 

appointed defenee coun.el.
 

-----------~---~---~-~--------~--~-~ 
95.	 Report ot 'the General ~ard, USFJ:T, -Military Justice Adllinhtration in 

Thes.ter ot Operation., - tne: 21>0/1, Study No. 83, p. 58. 

96.	 Id. at p. 45. 



'!'he aame report diacloses that an info~ 8&11Pling waa made 

of enlisted men of Headquarters Fifteenth U. S. A~ on this quee

tion. 'lbey were asked: liDo you think enlisted men would have more 

confidence in courts artial if enl.lated men were included on the 

courUIL About 25~ answerea with an unqualified ·yes." '!'he lII8Jori t)r 

u.wered. "Tea, II with the qualification that the enlisted men be care

fully chosen. A very- few answered "no, II some with the qualification 

that officer., carefully chosen, would be more eat1Bfaetory-. A sim

ilar .urvey conducted among the enlisted men of Headquarters, Seine 

Section, !heater SerYice Forces, IUropean Theater, produced practically 
97 

the same result, except that no enlisted men voted in the negative. 

So far as known, there haa been no such general expression f opinion 

\1' Navy enlisted men during thia war. A survey of naval prisoner. 

conducted by Commodore Ihi te, in which the men were asked whether 

they thought they had reeeived fair trials and in which nearly all 

8aid that they had, failed to disclo.e any prisoners who complained 

that they had been tried by courts composed of officers only. 

!he HOUle Committee on Military Affairs in its recent report 

on the administration of mili\ary Justice by the Arrrry has recommended 

ibat the Articles of War be amended to provide that, at the election 

of the accused, one-third of the court members shall be enlisted 
98 

men. 'lbe ArTlf¥ has expressed i taelf as not opposed to this change, 

if satisfied that the public and enlisted men generally really desire 
99 

it. 
_________________ N_~	 ~ ~ _ 

97.	 Id. at p. 45, note 13. 

98.	 House Committee on Military Affairs Report 12722 to the 79th CongreBs, 
2nd Session. 

99.	 Arrrry and Navy Bulletin, Vol. 2, No. 30, 27 July 1946, p. 2. 
o0066ooo 



Ifhe pre.ctice of other countries is interesting in this regard. 

So far as 18 known, the BriUsh have never detailed enlisted men to 

courts martial. While it has been difficult to obtain accurate in

formation on the Bnssian ~atem, it appears that neither under the 

Imperial regime nor under the present S<J1et go-gernJIBnt have enliste4 

men Jteen detailed to military courts, although they were for a brief 
100 

period atter the 1917 ReYolution. Canada, Holland. Belgium, Italy, 

8Ild Ja,pm appoint only officers to their courts martial. 

So far as is known, enly three countries have actually used 

enlisted m8l1 on JD111 tU7 courte. The French appOint one non-eollll1is

doned atfficer, usually of the highest grade, to a court for the trial 

of an enlisted 1D8D. The S"ha military court has six JUd8e•• three of 

Whom are selected from the non-eommissioned officers and privates of 

the division. The Germans had one or two court members of the same rank 

as the accused. Thus, for the trial of a Gernl8Zl private at least one 

court -ember had to be a private, and in serious CAses there were at 

least two. It is sometimes said that this was an innovation introduced 

lI.Y Hitler, and 110 has been lIUggested that one of the purposes wa.e 

Ito inJ act into the court martial system elements of proved loyalty 

to the National 'Socialist party. lIhich one was not so certain to find 
101 

among the ~ officers.· 

---------~~---~---------~-~~--------~-

100. "Bn.sian Court..a4artial", Study prepared by Brigadier General ~w1n C. 
KeNeH, USA., WDlKJ, 15 ~ 1946. 

101. Rheinstein, Mili~JU8tice, in "War and the La,," (ed. PuttkBmmer, U.of 
Chic~, 1943), p. 5, at 171. 
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This coDJecture is without bash in fact. :In1isted men sat
 
102
 

on courts martial in Imperial Germa.D7.
 

The foreign examples just cited ere interesting in that 

the.y demonstrate that one fear of opponents of this c.ange, 

that it would be destructive of discipline, has not aaterialized. 

Certainly, few armies in history have 'been governed with such 

iron discipline as those of the Xaiser and of the Third Beich.
 
103
 

As Rheinstein has said:
 

"In this country- sqggeetions to have privates or sergeants
 
on the bench of a court-martial have been regarded as incom

patible with military discipline. The ar~ of totalitarian
 
Germany does not seem to share such apprehensions. Some or
 
perhaps a good many of the German privates-judges may be eo awed
 
by the presence of their superiors that they do not take too
 
great a share in the actual dec1siln. Probably. one of the
 
purposes of the Hitler decree was to inject into the court

martial system elements of proved loyalty to the National
 
Socialist party. which one was not so certain to find among
 
the army officers. It can h~dly be denied, however, that the
 
presence of privates on a bench introduces into the machinery
 

of military justice a factor of ca.maraderie and even of democ

racy, ~ch as is also expressed by the presence of prigates
 
upon the reviei'ing stand in German milt tary parades. .An accused
 
private ~ also feel a greater confidence in the fairness of
 
the court when he knows that there are among his judges so1)8
 
who understand his own outlook upon military life. Certain, there
 
are some features in the foreign systems of court-martial
 
organization which will deserve serious attention with the plans
 
that are made for the future Ane rifan peacetime establi shment."
 

In fact, i~ is possible tha! enlisted men sitting on courts 

would	 judge their fellow soldiers more severely than officers do 

now.	 Such a fear has been expressed by at least one writer, speaking 

102.	 See Stephens, English and Continental Military Codes (1903) 5 J. Compo L~ 
(N.S.) 244, 251. 

103.	 ~.2.!.h su~ra note 97, at p. 155. 
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of the proposal to introduce into the British system a Jury of 

twelTe noD-Commi••loned officers for the trial of an enlisted men: 

"A. for the men, a worse wgg8st1on could hardly be made. 
If.C.O.'. "are the backbone of the Arrq, but on points of dhcipline 
they are far le•• l1keq to lean in the accused' 8 favor than a 
court of officers is. This is not to say they would ever be 
deUberatBly unfair; bnt an unconscious bias in favor of discipline 
would be almost iarrtw.ble.· 104 

!here h mch merit 1n this point of vin. CertaijL1y few e~ 

listed men wo~d Toluntarily Choose to be tried b.f a court composed 

entirelY' of first sergeant. or chief petty officers. 

There are other important considerations here. In the llaTy far 

more than in the Arrq enlisted men are thrown together for long 

periods of tilll8. Serving together on a veuel they develop a feeling 

of comradeship which, to sq the lea.st, is hardly compatible with 

their BiUing 011 courts for the trial of each other. The situation 

is entirelY' different froll that of the civilian criminal trial, where 

the cbIfendant is unknown to the Juror and they to hill. J'urtherJlk)re, 

it is	 the officer who gives orders and enforces discipline. It ia 

the commanding officer who administers disciplinary punishment at 

maat. If this relationship is to be maintailled, and of course it 

III1st be in &D1' ArJ1V or llaYY t the presence of enU Bted men on court s 

martial presents certain real difficulties and anomalie•• 

The whole question deserves far more careful and thoughtful oon

sideration than it has thus f~r received. It must be considered in 

the list of the post-war organization of the Navy and the changes, if 

~~~--~~~-~~--------~-------~----------

104.	 Winfield, Courts-Martial from the La!yer's Point of View, (l9l2) 34 L.~.i 
143, lro. 



exercise. i ts ~entencir.6 po\\'er for exa."",~)la. ani the fi~a: .;-.:.u ;1';:

!:!list De sou~l'l.t in the de:nands of true j·oJ.3t~C~. a:::ld. nat on ~r:J'...::lds o. 

expedi ency• 

If, despIte these views, enlisted ~n are to be allow~d to 

serve on courts martial, the~r should of course have certnin mi.nire~ 

requirements. such 39 a high 8c~~ol emlcation or its equlvalent, and 

at least two years of serrice. Furthermore, it sh~uld be optional 

with an accused enlisted man to ask that a full minority of his 

court be composed of enlisted men. On this basis the opini~n is 

ventured that few enlisted men would requ.st it. 

pCOM:.f.ENLATI ON S: 

(1)	 All Naval officers, senior as well as junior, should be 

required to take a course in naval law, and, if practic

able, attend the School of Naval Justice at Port Hueneme, 

California. 

(2)	 A minimum period of two years' service should be required 

for members of courts martial, in time of war as well e.s 

in time of peace. 

(3)	 Prospective members of courts mrtial should be required 

to attend a .orescri'Jed number of trials for ~rposes of 

instruction. 

(4)	 The Advisory Council should study the present provision 

(346 N.C. & B.) lll8king Lieutenants junior grade and Ensign3 

ineligible to sit on courts martial. 

-60



(5) Because the Board believes it is ~in8t their own best 

interests, enlisted men should not be allowed to sit on 

naval courts martial but the problem Ihould be studied 

further by the Advisory Oouncil in the light of the recom

mendation ot the House Oommittee and the attitude of the 

ArTl11'. However, it it Ihould be decided not to interpoae 

any	 objection to enlisted men's serTing &8 a tnll minority 

of the court if th~ wish to do 80, it should be insistedl 

(a)	 That such enlilted men have certain miniJll1Jl 

qualifications, such as a high school education 

or 1h .,uhalent, and at leaat two yean of 

8erT1oe, and 

(b)	 !hat the presence of enlisted men on the court 

should be optional wi th the accused ali sted 

JIIBn and should not be in axc... of a full mnori ty 

of the court. 

3.	 Selection of Oourt Membersl 

Under the present law the lelection of mellberl for courts martial 

is entirely within the control of the convening authority, who apPOint, 

members by name froa officers under his command. In practice, howeYer, the 

convening author1t;r usually appoints to a court otficers who are proposed b,y 

the commanding officer of the vessel on which the trial is to take place and 

who are personally unknown to him. In csse of the permanent or semi-permanent 

courts which sit in the various naval districts, the convening authority 
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ap~ints officers whoee names are furnished by the Buroau of Naval Fersonnel 

and who are detailed for that purpose. 

The convening author! ty may remove. replace, or ada. members at 

any time. altllough he normally doe. so only when necessary to replace 

the vacancies. He m~ even replace officers during the course of a trial, 
105 

although the practice is condemned and the power is rarely exercised. 

A similar system of appointment to courts martial prevails in the 

Arnv. In each case thh derives directly from the concept of the court martial 

as the ~ncy of the convening 8Uthorlt~. While this is a practice which ia 

consistent with the basic theory of military and naval organization, certain 

objections eM be, and have been, made to it. For example. it has been 

asserted that: (a) a court so appointed is a mere creature of the convening 

authority, appointed to do his bidding. and that (b) courts 80 appointed are 

transitory and impermanent. and consequently lack the stability, experience 

and wisdom of civilian courts, which are permanent institution•• 

With respect to the first of these contentions the Board cannot 

accept the extreme views of those who say that courts martial thus appointed 

have no independence whatever and are mere c::,eatures of the convening 

authority. Certainly tllis is not true of the general court martial, and it 

-- .. -- ... -_ .. -_ .. _--- --.-------------. 
105. N. C. & B., Sees. 348, 375, 376-380, 393. 463. (1945). 



11 with the general court I18rtial that the Board has been chiefly concerned. 

N'evertheles8, t~e Board recognizes the validity of more reasoned criticisms, 

Rch as the following by Professor Bhe1nstein and ProfesBor Morg:an, respect

ively, in writing of the J..rrrq court martial qatemz 

IIIn court-mrtial proceedings we have already seen that the 
court is not a permanent institution but is convened ad hoc for 
every single case. !'hus the convening officer deter.rii'eS'the 
compoaition of the court. He even has the power of withdrawing 
Judgea an' appointing others during the cours. of a trial. 
Theoretically, a commanding general might change the entire 
composition of a court-martial during the pendency ~f a trial. 
then, in 1937, the President of the United States asked Congress 
to enable him to appoint new J~s to the Supreme Court, hie 
proposal was denounced as an attempt to 'pack the Court' and aa 
a monatrou8 scheme to IUbvert one of the most sacred principles 
of Anglo-American justice. Under his bill the President would 
not have had the power of determining ad hoc the compoe1 tion of 
the Supre. Court for every single ca.;; still less would he have 
been able to change the personnel of a f edaral court during the 
pendency of a trial. Yet both these powers pertain to a COIllEl1&

ing general in the Arm:!. Naturally, these provisions have been 
critieized and, if military law had ..t with the greater interest 
among the lawyers and the publ ic of this country, the cri t1c18. 
would probably have been more outspoken. 1I 106 

lI!he control of the appointing and other superior militar,y 
anthorities over the court and its findings is to the civilian 
the IIIOst astonishing and confusing characteristic of the court

r- martial system. '!'he number of officers, between the statutory 
JDaX1Ja1JD and the 13tatutory min1Il1W1, to be detailed to a general or 
special court is determined by the appOinting authority, whoee 
decision thereon it final. lllven during the trial of a case, 
either he or superior military authority ~ relieve an officer 
from service wi th the court and order him to other duty. So long 
as the court is not thereby reduced below the required ainilllllD, 
it ~ continue to :fUnction, so that a general court might begin 
the consideration of a case wi th thirteen ambers and end with 
five. The appointing anthor1t7 1Iq, during the trial, add new 
members, if the aembership of the court is not therebY' lAcreased 
beyond the statutory l118Xi!ll.lll. -'en though the court 18 reduced 

-_ .. __ .. 
----~----~--------~-~ 

106. Bheinetein, 2E:..=!h &\lpra, note 97 at p. 167. 



below the minimum, it is not therpby di&~clvcd. and tte appointing 
authority may sdd sufficient members tc constitct € a leEal court. 
Although this pr~ctice of adding new memlers is discountenanced by 
the Manual for Courts-~~rtial end by some military writers, the 
validity of the proceeding5 ar~ not affect~d by such addition, if 
opportun: ty is given tr_e accused tv challene;e the new mehlbers, and 
the proceedings theretofore h~d ur~ rp.~~ ~V~r to them in open 
court. C~n~eivably, therefore, the pntire membership o~ the court 
might be changed by the appointing ~uthority during the progres8 
of the t~ial, so that DOt ~ singl~ ~eober of ~le original court .~ 

r.ould partiC1PCte in the finding l'nd sen t€nce. Thus the membership 
of the court, both as to !lUmbers wi thin stc,tutor~' limi ts and as to 
personnel, is entirely within the control of the appointing or 
superior military autho:dty at all times. 1I 107 

The other criticism that since courts martial are transitory and 

impermanent they lack the professional competence of civilian courts also 

haw some validity. Thus, Rheinstein says: 

"In addition to numerous minor differences, ttere Is one
 
aspect which my seem the strangest of all: while an ordinary
 
criminal court is a stf-nding institution, estnbliShed once and
 
for all to hear all cases which may arise within its jurisdiction
 
and staffed with a permanent personnel, a court-r.:c.rtiaJ. is no
 
standing institution at all. Whenevor a case occurs which, in
 
the opinion of a military comr~der, ought to be tried by a
 
military court, he willconvene a court martial to hear this one
 
particular case. There is no court martial in existence
 
before the individual officers ordered to hesr that partifular
 
case have convened, and the court goes out of existence as soon
 
as that particular case has been closed. (Footnote: A commanding
 
officer. ~ of course, convene a panel of officers to hear a
 
whole seriee of cases. In the l~ger Aru,y camps a panel is
 
ordinarily convened to hear all cases which may come up within
 
that ca~p, and traveling panels have been established in the
 
various service commands to hear the IllOre serious cases. These
 
panels have a certain permanent character. Changes iIi. personnel
 
are not made until a member of the panel is ordered away fro~
 
the ca~p or service command. Legally, ho~ever, the panel does
 
not constitute a court until it has beentl'E'cifically ordered
 
and sworn in to hear an individual esse.) II 108
 

-- ..	 - .. _--- .... 
--~~~------~---------~--

107.	 Mor~, The Existing Court-Martial System and the ADzell Articles, 
t1919), 29 Yale L.J. 52, 60. 

108.	 Rheinstein, ~~ supra, note 97, at p. 162. 



Betore the war general Court8 artial wh16 were more or le•• per

lI18Ilent in character had been appointed at a muDber ot naval baaee wi thin the 
109 

United. Statee. and. to a large extel1t during the war the lfaYy haa U8ed a 

syetem ot permanent courte. !bue, the ~eral courte martial e8tab11ehed tor 

each ot the Daval dietrich wi thiA the United States were compoeed ot more or 

le.. permanent pereouel• 

.Ie tew propoaale haTe be.. Pl'- torward to remeq this e1 tuation. 

For example, the Chamberlain Bill provided that the convening Bnthor1ty, 1netea4 

ot .electing a court by direct appointment, ehould deaigna.te a PMe1 ot qualified 

court members, and that tor each trial the Judee advocate, who .. to be 

independent" the convening authority, ahould select the _mbers ot the court 

trom thie paDel. !hie proposal was not adopted in the 19ro .Article. ot War. 

1'0 proTlelon which would change the present method ot selectil18 court 
( 

aembers it proposed 1n the MeOWre, Ill! te, or Jud&e Advocate General dratte of 

amended arUcles, except wi th re-.peet to the desigD&tion ot the Judge advocate. 

!he Report ot the General Board, United States )'01'ce8, kropean 

Theater, on lI)(illtary JusUce AdJD!nietration in !heaters ot Operation8,· did not 

discuss the question ot conveniJ1& otticers eelecting personnel tor courts, but 

did meke the foUowing COllDl8l1te on perlllBl1ent courtel 

·Permanent courts. Some cOlllll8D.ds u tUhed relatively
 
perraanent courts when 8I1d where it _s po..i ble to do so
 
and report that the procedure contributed \0 a better &d.min

tstration of .ilit&r,y Juetice. !he -rete. is criticised by
 
SOIDe, tor 1t 11 ..iei \hat wch eourh are iAcl1necl to beao..
 
caUous and illp08e unconscionable eanteneee. !his ...e tme
 

---_.----~----~----------~~------------
109.	 See YcB'ell&J'. J.dJDinhtration ot Naval Dhc1pl1ne (19250 13 Georgetown L.J. 

89, at 119, tn 82. 



in lome cales. !'he lentences imposed by a court established 
in Western Base Section for trial of First U. S. Army and 
other combat troops shortly before D-~ (6 June 1944) were 
10 leTere that almost all of them were reduced at leaet 50 
percent by the reviewing authority. Belat1-lely p8l'11l11Zlent 
courtl appointed by the Commanding General, Seine Section, 
Communicationl Zone and sitting in Paril, France, impaled 
death penaltie. for desertion, none of which were executed, 
on 11 accused between 8 Karch 1945 and ~ April 1945. Never
the1e.., the great maJority of jUd8e advocates who e%presaed 
an op1nion favor permanent courts. A few other. approved 
part1al permanency, to be attained by detail of a per1D8Zlent 
president, law member, trial judge advocate and defen.e 
counsel. To clrcUlIIVeJ1t the tendency towards harsh sentences, 
aome propoae that the permanent peraonne1 shift and inter
change, froll court to court. The suggestion that general 
courts-martial move in circuits is not gen~rally favored although 
it has strong support. One infantry diviaion JUdge advocate favors 
abolishing courta within or for an organisation and establishing 
them b7 arbitrary theater-wide geograIhical districts. All troopS 
wiUin the area would come under the Jurisdiction of the courts of 
the district irrespective of their organization•• 11 110 

hcept with respect to the appointment of the judge Mvocate, the 

British ArIlV and Navy use the same method of selecting court membera &8 we do, 

that is, the convening authorit,y select. members by name for the-trial of a 

particular case. However, the British Army law prbhibita abe appointment of a 
III 

new Ilember after an accuI" hal been arraigned. IlWai tingll members are f ... 

quently appointed to Bri tish Arnw and Naval courts martial, that is, aUernatell 
112 

to take the place of absent or challenged I118mbers (except the president). 

French military courh, the lo-called counse11s ~ &\1erre, one for each 

of the 21 military regions into which France is d1-l1ded, are permenent courta, 

------------~---~----------~-----------
110. F11e: 250/1, Study No. 83, p. 46. 

111. Ar~ Act, Sec. 53(1); 1\11el of Procedure, 1m.1e 68; Manual ot Military Le.w, 
PP. 52, 629 (n.&), 663. The Naval Discipline Act h silent on this point. 

112. Bu.1es of Procedure, lb1e 17(d); Yanua1 of Military Law. p. 627; !!!!!. 
Court Martial Regulations (Canada, 1943), Art. 438 a( 11). 



each ha~ J~isdic\ion of all ~ll\ary offens.s commi~\ed within its region• 

.. well .. OTer all per80ns IlUbJect to 1l11Uary le.w who are found within such 

repone ~h counaeil baa .eYer Judees. aix of whom are officer•• the seventh a 

non-eollllDia.ioned officer (for the trial of an .nli sted u.n). The general com

.-nding the recion appoints the jud&es for a urm ot aix months in rotation 

fro. amonc the officer. on dut7 1Jl the region. In time of war. and extraordin

arilT in time o~ peace. consetl. ~ ~erre ~ armees may be appointed. erdinar

iq bT the co__ding general ot a division or higher army unit. The conseil 

~ perre ~ a.rmee. consiats of a president and four Judge•• and ita juriB
113 

diction i. not territorial. 

~sslan military tribunals are composed of permanently detailed pro

tessional ailltary judges ot ofticer rank. In peaceti.e these tribunals are 

established at the heedquarter. of diTisions, corps. 8Z1d mil! tary areas (fronts, 

separate armi.s, tleeta). However, these tribunals are independent of the eOJDM 

JII&I1ders of these units, end uni t cO!!lmanders are nei thp-r appointing nor reviewing 

enthoritiee. Instead. the ~viet court martial system i8 linked at the top with 

the civili8Z1 judicial SYlt8. through a Court Martial DiTision of the lederal 

~preme Court, whieh directs the activities end ~ni8t4ation ot the military 

tribanala. Thi. tribunal. consisting of a president, his deputy, and four judges, 

acts as a eourt of last resort in military cases and occasionally as a court of 

original jurisdiction. appoints and transfers the personnel of these tribunals. 

supervises their setiTities, and issues instructions and directives. There is 

------~---~--~-~----~-------------------

113.	 "French Courts-Martial,· a study prepared by Brigadier General Edwin C. 
IleNeil, USA, 1fD AC WJ. 15 Yay 1946. 



114 
also an Attome;r General of the Arm7, who is in charge of mil1tar;r prosecutons. 

RECOMMENDAT ION: 

It is apparent from the practices of other nations that there i. 

nothing of inherent nece881ty in the present Amrican method of selecting named 

_mbers ~~ for the trial of each case or series of cases. The &;rstem is 

difficult to reconcile with established ideals of independent and responsible 

courts. The following suggest10nR ere !Ubmitted for consideration by the 

Advisory Council: 

(a) Whether the present &;rstem of appointing relatively peemanent 

courts, which prevails in the Terious nagal districts in the United 

Stat•• cannot be strengthened and extended, so that general courts 

martial convened by the Secretary of the Navy and by the commandant s 

of the variou8 naval districts would be organized as permanent tri~ 

bunal•• with members detailed for ~efinite periods of time, subject 

to transfer out of the district or detail to other duties of ~ 

mount military importance. 

(b) Whether,.S far as compatible with military and naval operatioDs, 

courts cODvene~ at sea, in overseas commands, marine diTi8ions, and 80 

on should be on a similar permnent basis. 

(c) Whether the prOVisions for appointing CQl:.tts shoul.<l. be a:haDged 

or that convening authorities would not detail named officers to 

specific courts for particular trials, but would detail qualified 

personnel wi thin their commands to court martial panels from which 

114.	 "Russian Courts-Martial," a studY prepared by Brig. Gen. Idwin C. McNeil, 
USA, 1m ACJ, 15 May 1946. 



member~ of a court would be taken from time to time to fill vatancies 

and to replace relieved members on some impersonal ~thod. If this 

could be done, it would tend to obviate the objection that member q 

of courts m~rtial can be handpicked, en objection which w~z of 

course not met by the proposal of the Chamberlain Bill that court 

members be selected from the approved panel by the jUdge advocate. 

(d) Whether the appointment of a new member to a court after the 

arraignment of an accusAd should be prohibited, except where necessar,y 

to complete the minimum membershtp. 

4. Number of Members: 

Present Naval law requires that a general court martial shall consist 

of not more than thirteen nor less than five commissioned officers as members, 

and that "as many members, not exceeding thirteen, as can be convened without 
115 

injury to the service shall be summoned on every such court." In practice, 

the full complement of thirteen members is rarely appointed and in neElrly (Ilve17 

esse the prec~pt convening a court conteinR ~ recital t~ the effect that more 

officers cannot be detailed without injury to the service. 

The requirement of a maximum DUmber of members is a heritage from 

the British Naval practice Which has outlived its usefulness. The recital in 

the precept that additional members cannot be detailed has become an empty 

formln. 

Although recommendations have been made to reduce t~e maximum number 

115. A.G.N. 39. 



U6 117 
to nine, (the present British Naval requirement) or to seven, there seems 

to be no real reason for continuing the requirement of any maximum number. No 

maximum .umber 1s specif~ed for the United States A~ special court martial. 

or for the British Ar~ general. district. or field general court martial. 

'!he McGuire Committee proposes that a general court martial shall con

sist of not 18SS than fiv.. commissioned offieers, and 0. summary court of not 
118 

leas than three. No maximum nllmher is prescribed in either ease. Colonel 

Sned8k~rls notes on the McGuire Articles point out that adoption of the proposals 

therein contained would make the Navy system analogous to that of the Army. Com

~dore White and the Judge Advocate General propose a minimum ~emb8rship of five 

end a maximum of caven for the general court martial. and a minimum of three, 
119 

"i th no maximum, for the summary court martial. 

REC01£vIEN'DAT IONS.: 

It is recommended thi'.t a general court martial consist of not less than 

five. and a sumruary court martial of not less than three members. with no desig

nated maximum, ~s pro,osed by the !kGuire Committee. It should be ob8e~ved here 

~lat if the panel method of selecting court members. suggested above. "ere to 

be adopted, some procedure would have to ba developed for determining the number 

of members to be chosen for a particular court. (This of course would be t~le 

.. _ ... 'P"II_ .. __ ..... r'l 

116. Eall~~tine Report. 24 April 1946, p. 7. 

117. ~. at p. 25 (Recommendations submitted by Tedrow-Finn p. 5). 

118. Proposed Articles 4(b), and 3(b). 

119. Proposed Articles 9(b)(1). lO(b)(l). 



'tinder the penel method even if a maxillWB requirement should be retained.) 

5. '!'he Judge Advocate: 

!be present Naval court martial ~stem d08S not provide for any 

official whoae primary obligation is to rule on questions of law arising duri~g 

a trial and to instruct the members of the court in the applicable law. The 

jUdge advocate presently has the dUty of advising the members of the court on 

legel questions. but lince his princir~l duty is to prosecute. thil i8 an 

additional duty impoled upon him subordinate to. and to a eertain extent 

inconsistent with, his obli~tion to prosecute. 

Prior to 1920 the Art!q system ..s the same. Since 1920. however. 

the Articles of War have provided that for each general court martial there 

shall be a "law member·. designated by the appointing authority. He is prefer

ably a member of the JUdge Advocate General's Department, ilhen one is avaUable. 

otherwise he is an officer who is deemed by the appointing authori ty to be 

specifically qualified to act as law member. He is a member of the court. with 

the same right and duty to vote on the findings and sentence aa any other membe:: 

In addition. it is his duty to rule upon all interlocutory 4p1estions, other than 

challenges, arising during a trial. His rulings on admissibility or exclusion 

of evidence are final; on ot.her questUnl he my be overruled by a majority 

of the court. He customarily advises the court. during its closed sessions, on 

the law applicable to the case. instructs the court on the meaning of reasonable 

doubt. comments on the evidence. and 8llswers any questions on the law or 

facts pnt to him by other members. These instructions and comments are not. 
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however, binding on the other members, nor do they become part of the record. 

Th~ law member does not issue any formal inatructions, cO!Dparable to a civilian 
120 

Judge I s charge to the .11117. 

It is generally agreed that a limler official should be provided for 

Naval courts n.artial. IIost of the current proposals, however, do not contemplate 

a "law member". but a "Judge advocate" as found in the British J..rmy and 

Navy court mrtia1 systems, who instructs- the court on the applicable law, but 

is not a member of the 'ourt and does not vote on the findings and sentence. 

Thus, the McGuire Committee proposes: 

11(4). Por ..,err general court martial, the conveniD8 
snthority shall, in addition, appoint a Judge advocate, who 
shall be an officer certified by the Judge Advocate General 
as qualified to pertor. the chltles of such office. The 
Judge advocate ahal1, under such rules of practice, pleading 
and procedure as the Secre\ar,f of the Navy ~ prescribe, 
(1) summon all witnesses; (2) rule with finality on all 
questions of admissibility of evidence; (3) give impartial 
advice on matters of law and procedure to the prosecutor, 
to the accused and his counsel, end to the court; (4) 
question such witnesses as may, in his discretion. be 
necessar,y to a full exposition of the fects; (5) instruct 
the court, prior to its de1iberatio~ on findings, upon the 
law of the case; and (I) keep. with the assistance of a duly 
designated clerk. the record of proceedings." 121 

'!he McGuire Articles further provide that in reaching its findings. 

the court 

"shall accept and be bound by the instructions of the Judge 
advocste as'to the law of the case, and it Shall determine 
the gull t or innocence of the accuse" in accordance there
with. 1I 122 

120. A.W. 8. 31; MOM (1928). pars. 40, 51d. 

121. Proposed Article 4(b)(4). 

122. Proposed Article 4(c). 



The McGuire .Articles also provide thai the convening authority of 

a summary court martial shall appoint a qualified officer as Judge advocate, 

whose duties ahall be the aBDle 8S those of a judge advocate of a general court 
123 

martial. 

Colonel Snedeker, in his notes to the McGuire Articles, explains that 

these provision~ are derived from the British Naval court martial system and, 
124 

to a less extent, from the British and American Army systelll8. 

The White Articles contain the same provisions relating to the judge 

advocate, except that the words "who shall be an officer certi.fied by the Judge 

Advocate General as qualified to perform the duties of such office ll are omi tted. 

The JUdge Advocate Generalis proposed Articles follows White except that the 

JUdge advocate is to "advise" rather than rule with finality on questions of 

admissibili ty of evidence and 18 to "advhe" rather than "instroct" the court 

on the applicable law. The Judge Advocate General proposal add. the following 

"(5). When~er the court reject. the advice of the 
jUdge advocate on questions of law, the ressons advanced 
by the jUdge advocate and the reasons for the court's 
ruling shall be noted upon the records." 

The Whi te proposal agrees with that of the McGuire Commi ttee upon the 

binding effect of the Judge advocate's instructions to the court as to the law 
125 

of the case. 

The Judge Advocate General l • propo 1&1 pr"Tides merely that the court 
126 

"shall give due regard to the advice of the JUdge advocate as to the law." 

123. Proposed Article 3(b)(2). 

124. At 30, 31. 

125. !hite proposed Article 10(c)(1). 

126. JAG Article 10(c)(1). 
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&th the Ihi te Article. and the Jud8e .Advocate General t. propoaed 

.Articles lo11ow the McQuire propo.ala with re.pect to the appointment ot a 
127 

JUdge adTocate tor awamary courts martial. 

~e Ba11antineReport hal reoo-.ncled Ule cleaipatioll ot a Judge 

adTocate tor a general court JDarUal ad, when the cil'C'Ull8tanc•• permt, tor 

a 8UDDWy coa.rt mrUal. He would be an officer .peciall¥ trained under the 

su.pervia ion of the Judge .Advocate Geeral and certified by the lat ter as 

qualified. Hie ro.linge are to be advia017 only, but in any cae. in which the 

court does not follow his advice wi th re.pect to matter, of law and prncedure 

the reJ eotion ot su.ch advioe and the reason therefor h to be noted in the 
128 

record. 

The special recommendations ot the minority members of the Ballantine 

Committee recommended adoption of the McQuire .Articles in revised torm. Under 

the revised drA1't of thege articles the judge advoc ate is to be an officer 

IIdesignatedll (n.ther than Ilcettif1edlC ) by the Judge .Advocate General as qualifiedl 

he ia to advise the court on the admissibility of evidence (rather then rule tin

ally thereon). ad he 18 to ~viae· (rather than "instruct") the court on the law 
129 

of the case.~e court i8 to "consider ll his instructions on the law, rather 

than to be bound by it, but it 1s still to determine the guilt or innocence ot the 

~-~-----------~~~~~-------~--~------~-

127. White ArtiCle 9 (b)(2). JAG Article 9 (b)(2). 

128. Report of Ballantine Committee, 24 April 1946, p. 6. 

129. Tedrow-Pian .Articles. Article 5(b)(4). 



130 
IloCcused "in accordance therewi thM. These proposale further provides 

"In any case where tl-,~ court does not follow the advice 
of the judge advocate with respect to matters at lay and 
procedure, the reason therefor Shall be spread on the record 
of proceedings." 131 

The difference in these various proposals are not so great that 

they could not be readily reconciled by the Advisory Council recommended in 

the Introduction hereof. All are agreed that there should be a JUdge 

advocate. trained in the law, to assist the court in arriVing at its 

findings end sentence. All are aE?;reed that he should not be a member of the 

court an~ ehould not vote. The on17 controversial questions ares 

(1)	 Should the JUdge advocate be designated (or certified) 
by the Judge Advocate General as qualified? 

(~)	 Should his rul1.nes and instructions be bindine or 
advisory? 

(3)	 Should a judge adTocate be provided for the summery 
court mart ial , 

These questions will be taken up in order. 

(1) It seems obvious that there should be some assurance that the 

jUdge advocate be qualified to perform hie duties. The McGuire and White draft 

articles reqUire that he be certified or designated as qualified b.r the Judge 

Advocate General~ This eeems to be a reasonable 80lu tion and preferable to the 

Judge Advocate General'l draft, which includes no such requirement. The Ballan.. 

--------_ .. _-~-~~------~--~-.--~~---------
130. M. Art. 5 (c)(l). 

1&1. Id. Art. 5 (b)(4). 



Report concur. wi th the McOuh-e and White drafts in this respect. 

Under	 the Articles of War the 1&. member of a general court martial 

is supposed to be a member of the JUd[~e Advocate General's Department, when 
132 

available. As a matter of practice, especially during the war, Judge Advocate 

officers in the Arffi¥ were nearlJ· all assigned to steff jUdge advocate 

positions or other full time legal as£ignments, and it wcs the exception rether 

than the rule to find one ave.i lable for detail as lew member, de6pi te the fl\ct 

that they were very commonly used as trial judge advocates. ~lat this represents 

a failure to carry out the statutory intention was recognized as far back 
133 

as 1922. It is now recommended by responsible Ar~ authorities that the 

ac~ presence of the law member be made a jurisdictional requirement in all 

cases tried by general courts martial and that it be turtI.er required that he 
131 

be a member of the Judge AdvocRte General' r. Depertn:ent. The H"llse Mil1t~1"".r 

Affairs Committee, studying the Army system, has reco~nded that tte law 

member be required to be a law,yer, sum up cases, but have no vote on findings 
135 

or senten~e. The War Department opposes the denial of the 1&~ member's vote. 

_.-t ... _ 

-----~--------~------------

132.	 A. W. 8. 

133.	 See Ansell, Some Reforms in Our System of Mili tar~' Justice, (192;» 32 Yale 
146, 155. 

1Z4.	 Report of the General Bonrd, USFET, Military Justice Admicistraticn in 
Theater of Operations, File: 250/1, Study No. 83, p. 56, par. 76j. The 
8ame report noted that Gome of the jUdge advocate officers who made 
recommendations believed that the law member should not have a vote on 
the findings and sentences, should act as president of the co~rt, and 
should be responsible dirp.ctly to the Assistant Judf~e Advoc~te General of 
the Theater rather than to the convening authority. (Report cited, PP. 44, 
16). 

135.	 Armr and Navy Bulletin, Vol. 2, No. 30, 27 July 1946, p. 2. 
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Since the Navy has establish.d a group of legal speciali8t officer8, 

pursuant to the recollUnendationa of the Ballentine Committee, thia problem 

could be solved by requiring that the judge advocate be a member of such grouP. 

just as it is now propased that the law member of the Army general court be a 

member of the Army Judge Advocate General Co rps. Inasmuch a8 provisions are 

now being made for the training of a greater number of legally qualified 
136 

officers, it should be practical for the Judge Advocate General to de8ignate 

qualified officers to a1 t as ju~e advocate., and a statutory requirement that 

the judge advocate be an officer 80 designated would appeDr to be feasible. 

In thi8 connection it is interesting to note that in 1919 the J~dge 

Advocate General of the Navy strongly r8lf!ommended the formation of a "permanent 

corOe of ju4ge~ advocate for the naval 8ervice.· He alao recommended ~t the 

law be amended to require 1;hnt a "law member sit on every general court Jll8rtial, 

whose advice upon legal questions ari.ing in connection with the hearing ahall 
137 

be binding upon the court, but who should have no vote upon quest18ns of ~t." 

Although these rec"mmendEl.t1ons were noted wi th approval by the Secretary of the 
138 

Navy, apparently no action was taken on them at the time. , 
~-~------~ ----------~------------------
136.	 Ballantine Report, 'Z7 April 1946, PP. 10-15. 

137.	 Annual Report of '!he Judge Advocate General to The Secretar.r of the Navy, 
1 September 1919, p. 123, in Report of the Secretary of the NaTy (Mhc. 
Report., 1919). 

138.	 Report of the Secretary of the Navy, (M1ecellaneou. Reports, 1919), p. 130.-
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General. A further discus8ion of this. end the question of who should 

prepare the judge advocate's f1 tness reports. appoars in the minutes of the 

hearings of the Ballantine COllDDlttee. The Committee's Report recommended that. 

liThe Jud.€e Advocate General shall be the officer to 
report upon the f1 tness of each jud.ge advoca.te in so far 
as his perfor~ce of duty as such is concejned." 139 

It is believed that thi8 Buggestitn i8 sound and should be adopted. 

The jUdge advocate should be granted complete freedom in the performance of hi, 

important function. and this can be insured only by eliminating at the outset 

even the possibillty that his actions mF~ be subject to the control of th. 

convening authority. The Judge Advoc~ General. rather than the convening 

accornpliRhed by nppropriete department regula~ion; a statutory directive is 

not necessary. 

(2) The question of whether the judge advocate's ruling; should 

be binding. or advis~ry only. should next be considered. 

In the Ar~ the law member's rulings on admhsibil1 ty of evidence &rO 

final. Uo difficulty has baen experienced in administering this rule. Hie 

1~ling8 on other ifiterlocutory questions are subject to being overruled by 

maJori ty vote of -the remaining members of the court. but in practice they 

rarely are. He does not rule on challenges. which are determined by meJ~rity 

140 
vote. ~en not disposed of summarily. It is now suggested by experienced ~ 

jUdges auocate that the 1"\l11ngs of the law member be made final on "all inter

locutory questi~n8 except the sanity or insanity of the accused. challenges. 
~ ~ ~ ~ ~ _ ~ ,~ ~ ~ _ ~ ~ ~ _ ~ - ~ ~ - M 

139. Ballantine Report. 37 April 1946, p. 6. 

140. A.W. 31; Manual for Courts Martial (1928), pars. 51, 58. 



motlo~s for a finding of not ~11ty and rulings ia cases involving ml1itar,y 
141 

strategy or tactics or correct militBr,y action." 

There are certain Wacticsl difficulties in making the rulings of the 

proposed J~e advocate of a naval court martial on the admi88ibllit7 of evidence 

and other interloeut.17 questions binding on the court. He will 1:10t be- a member 

of the court and will usually be Junior in raIlk to III8.JJ1' of its member.. The 

difficult questio~ of whiCh of the two a!ficers is to control the proceedings in 

the court room. the judge advocate or the senior officer present, arises. Never

theless, it seems reasonable that the technical legal points which arise during a 

trial should be disposed of by the legal expert at the trial~ The 8.lterns.tive, 

having the judge advocat.'s ruUnce on these que.tions advisory only, would 

reeult either Ca) 1n courts antomtlcally accepting the advice of the jUdge 

advor-ate, which would bring about the eame result in ,practice, or (b) in the 

perpetwation of the present unsatisfactory .v.tem with the court closing for a 

,	 " 
vote on every objection to evidence and every interlocutory question, with 

attendant del~ and confusion. The question requires careful consideration hy 

th~ proposed Advisor,r Conncil. 

Although it is not alWSl'8 distinguished from the preceding, the question 

whether the judge advocate's instructions on the law applicable to the cas. 

should be binding on the court in its deliberations on the findings is really 

quite different. It would be difficult to determine, in any given case, whether 

the members of the court have in fact accepted the interpretation of the jUdge 

advocate on a mtter of law. The finding of guilt or innocence is usually a 

"mixed question of law and fact,· and there are 80 many factors which enter into 

141.	 Report of the General Board, USFET, on Military Justice Administration in 
Theater of Operations, File: 250/1, Study 83, p. 57, par. 78b(l). 

- 79 



it that it would be impossible to ~ in many cases whether a court reached 

its findings becanse of the weight it attached to a cer~in piece of testimony, 

becsuse of its findings that a certain f8~t did or did not 8xi Rt. or be~au8e 

of ~ rule ,.mir:h it :!!.l'l'lied. On the other hand, the proposal that the instruct

tiona of the judge advocate on the law of the case be advisory only with a 

provision that the record contain an explRnation if the court declines to follow 

it, seems equally impractical. For again we are confronted with the difficulty 

of determining whether the court's finding of guilt or innocence was, or was 

not, based in fact upon the judge advocete' e iJ\~truntions, 

On the -.-;h('l~ the m('lst sensible solution would. be to aV0icl. the use of 

the word Ilbinding ll altogether and to provide simply that the court shall deter

mine the guilt or innocence of the accused on the basis of the facts found by 

it, in accordance wi th the instructions of the Judge advocate on the law. The 

jUdge advocate's instructions should be given in open court and set forth in 

the record. On review it would be assumed that they were followed by the court. 

and if they were found to be erroneoul in 8ubstantial prejudice to the rights of 

the accused this could constitute ground for setting aside the conViction. It 

is not ex>ntemplated, however, that the judge advocate's instructions Mould be 

a8 detailed 8Zl.d lengthy as the charges of a civilian jUdge or that opposing 

counsel would have the right to submit requested charges. as in a ciTilian 

court. A brief statement of the applicable law should be enough in all but the 

!DOst complex casea. 

It is believed that this proposal would, in effect. make the judge 

advocate's instructions on the law binding, without imposing impractical pro

cedural requirements and without fettering the honest exHcise of its judgment 

by' the court. 
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(3) Whether a Judge advocate should be appointed for a summar,y court 

is a question which this Board is not prepared to discuss at length, on the 

basis of its experience. Although the McQuire, White, and JUdge Advocate Gen

era! proposal. all prOVided for this, it was realized that certain practical 

difficulties stand in the~. Accordingly, the Ballantine Report has recom

mended only that a jUdge advocate be appointed for a summary court martial "when 
142 

the circumstances permit." The minority report of the Ballantine Committee 
143 

recommended the language, "whenever practicable." 

The USFm Report noted. with respect to the Arrq special court martial, 

that the most recurring snggestion from jUdge advocate officers in the field was 

that there should be a lawyer either in the court or in a position of immediate 
144 

supervision, such as a legal officer at regimental level. The Report raco.. 

mended considetation of a proposal to place at least one le~lly trained officer 
145 

on each inferior court martial. 

A brief review of the practice of other nations wi th respect to legal 

officer8 on COurt8 martial follows:. 

Great Bri tab: 

(a) ~ '!'he general court martial has a judge advocate, who si ts 

with the court as president in open and closed session, but does not vote. He 

~ be an officer of the Judge Advocate General's Department, a barrister 

(usually wi th prior mili tary experience) who has been temporarily' commi8lioned _w ~ ~ ~ ~	 ~_~ _ 

142.	 Ballantine Report, Z7 April 1946, p. 6. 

143.	 g. at p. 25. (Recommendations submitted by Tedrow-Finn, p. 5.) 

144.	 Report of the General Board. USFET, on Military Justice Administration in 
Theatre of Operations, Files 2f11J/l, St\1dy 83, pp 43-14, par. 53&. 

145.	 1!. at p. 57, par. 78a(4). 
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or a civilian JUdge. He is ~ot appointecl by the convening authority in 

cases arising in the United Kingdom; instead, application is made to the 

•
Judge Advocate General for designation of a judge advocate. Overseaa, the 

warrant empowering an officer to convene courts martial ~ anthorize him to 

appoint the jUdge advocate. '!he duties of the Bri Ush ArJ11Y JUdge advocate are 

set forth in Exhibit A, Pages A6-A7. His opinion on questions of laJf and pro

eedure arising during the trial are not bindillg on the court, but the court 

is admonished not to d1sre~d them except for very weighty reasons. 

A jUdge advocate ~, lnlt need not, be appointe4 for a district 

court martial, but it is unusual to have one except in cases involving indecency. 

In the case of a field general court martial the convening authority ~ appoint 

8 fit officer to act as jUdge advocA.te, but he is not required to do 80. 

(b) !!!l.1 Each naval. general court martial has a jUdge advocate. 

Normally, there is present wi thin the cO!lUllmd a iuly appointed Judge Advocate 

of the Fleet or his Deputy, who will sit on the court. If no such officer is 

available, the convening authority appoints & deputy judge advocate to 

officiate at the trial. In default of such appointment, the president of the 

court may appoint a dep,lty judge advocl\te. The duties of the judge advocate 

are set forth in detail in Exhibit B, pp B5-B7, ad passim. A. in the case of 

the A..rrrty court martial, the judge advocate's opinions are advisory only. 

There is no jUdge advocate for a Naval disciplinary court, but the 

convening authori ty appoints an experienced dfieer as clerk: of the court 

who performs the duties normally assigned to the judge advocate of the general 

court mart!ale 



:Prance: 

!!:!l.Z In peacetime everT court martial in a serious case lI.1at 

count	 among its melDbers a Jud&e of the regular civilian appellate court 

ot the district, who pre8ides over the court with the full authority of a 
146 

chief ,ju,stice. 

~z In Germany a .ember of what corresponds to the Judge 

Advocate General l • Department belonga to, and pres~de8 over, every' court 

martial 1n tilD8 of peace and over IDOst courts martial in tilll8 ot war. hom 

as the Xreigegerichtarat, he is a judge apecializing in court martial mattera, 
147 

who has entered the hierarch7 of mill tal'1' Justice as a life career. 

Bl1881a: 

As stated above, ~8a1an ailitary tribunals are pcrlllSZ1ent 

bodies, composed ot professional militaq jUdges of officer rank, appointed 

by the Court-Me.rUal Divhion fjf the :Pederal Su.preme Court. The available 

---~~--~-------------------------------
146.	 Art. 10 of Law ot Karch 9, 1928, amending Code of Military Justice of 

the Arrq, Journal otficlel, March 15, 1928, p. 2830; Bulletin 
leg18lative DalloE, 1938, p. 98; Recueil periodigue DalloE IV, (1928); 
cited in Rheinstein, Military Justice in "Law and War" (ed. Puttkammer 
1944), p. 170. 

147.	 Code of Military Procedure, of September 29, 1936, Rheiche~8etzblatt, 

1936, Part I, p. 755, as 24-26; 45; Decree on Mi11 tary Procedure in Time 
of War, of August 17, 1938; Reichegesetzb1att, 1939, Part I, p. 1455, 
as 9, 10; cited in Rheinstein. ~~ supra, note 143, at p. 171. 
:Por the former German practice, se. Stephens, English and Continental 
Military COd9~, 5 J. Comp. Leg. (NS), (1903), 244. 251. 
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_terisl does not disclose whether there i. 8. judge advocate or law member 

&8 wch, bu.t since all members of the trlbunal are profesaiona! military 

jUdges, preSWll8bly the president of the court exercises comparable 

functions. 

RECOMMENDATIONS: 

(1)	 Tlet a judge advocate be provided for every 

~neral court martial. and. when practicable. for 

every summary court martial. 

,ThR.t he be an o±"ficer whose qualifications have 

been approved by the Judge Advocate General, 

ei ther by virtue of his being a Legal ntty 

Specialist or as otherwise having the requisite 

lege.l	 tr8.ining. 

That he be ~bject only to the supervision of 

the JUdge Advocate General. and not C'f the convening 

authority, in the performance of hi. duties as 

4~e advcx: ate. 

(4)	 That his instructions on the law applicable to the 

caS8 be made in open c8urt and be set forth in the 

record; that the court determine guilt or innocence 

in accoraanc8 thArewith and on the basis of the 

facts found by it; and that on review prejudicial 

error in the jUdee advocate I s inst rl1~ti.(\ns 'he erounds 

for setting aside a conviction. 
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(5)	 '!hat the Advisory Council recommend in the 

Introduction to this Report gige careful consid

eration to the question whether the judge advocate's 

rulings on admissibility of evidence and on inter

locutor,r questions arising during the trial be made 

binding on the court. 

6.	 Prosecutor and Defense Counsels 

Although the Article. for the Government of the lfaV7 do IlOt eet 

forth the qualifications or duties of the present JUdge advocate. regulations 

requir e tha.t he be a commissioned officer and tha.t he be designa.ted in the 
148 

precept. The defose counsel 18 IlOt designated in the precept. but. unless 

the accused furnishe. his own cOWlsel or declines counsel. the convell!nl! 

au thor! ty. or the commandillg offi(!er of the cOlDIlland in which the trieJ. hi hflld. 
149 

appoints an officer to represent him. 

A 8~..ldy of the cases reviewed by the Board reveals that the Navy 

has made a most creditable effort to a~si~ to these positions officers with 

legal training. A statistical study of the first 413 cases considered by the 

Board discloses the followinga 

148.	 N. C. & B•• Sec. 350. p. 198 (1945). 

149.	 N. C. & B. t Sec. 357. p. 201 (1945). See also Navy Department Bulletill, 
May 1945. pp. 9, 11. 



JUdge Advocate Defense Counsel 

Lav~ers (l&w degree, admitted to 
practice, or both) 306 268 

Non-laVl,Yers 8 14 

Not Known 99 84 

Civilien Counsel 
5 • 

Enlisted Counsel 5 •• 

Defense counsel d clined by accused 37 

Total 413 &13-
•	 Civilian counsel also participated in two other cases in which the accused
 

were represented by officers who were lawyers.
 

••	 It is not known whether these enlisted men were l~w.rers. Presumably they 
were, or th~y ~~uld D~t hevp. h~p.n requested b~ the ~ccused. 

Only 22, or less than 4~ of thODe whose background could be obtained, 

were non-lawyers. Of these 22, at le9st 20 had attended law ~ch~ol fer so~ 

period of tt~. or hed hpd pri~r ~xperience in Naval legal offices or on 

courts ma~tial, or a combination of these. It should be noted, however, that 

in one very serious case. in which the accused was oonvicted of murder (R.B. #65), 

the defense counsel, a lieutenant junior grade. was not a lawyer (although he 

was a col1~ge graduate), whereas the jUdge advocate waf: e lieutenant commande.r 

'lith a JD degree fro!:! Northwestern University who had had civil1an trial exper

fence. Th1 s c<:.n probably be attributed to the fcl.ct thc.t Mother officer with leea.1 

tr~lrlin~ 'I'1RS not aveilablll :::.t. the overseas st,;.tion .mere the trial took place, 

but it i ~ regrettable that in such a serious case there should have been such a 
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41.pa.r1\T in the ruk IUld \ra1R1nC of the two officer.. However, there was 

no indlcatiolL that \he accused .. not adequate17 defended. The accused 

received _ 30 :rear .ctcce, IUb..queat17 reduced, on the recommendaUolL of 

the clemeac7 board, to 10 Tear.. !hie Board recomelLded a further redncUOIL 

\0 6 7ear., OIL the theor7 that the often.e mre closely resembled IIl8ILslaughter. 

III Mother .erlou. overseas case (R.B. 18), involTilLg cha.rges of 

de,mion aad of de.ertiag dnt)" .tatiolL ill time of battl., the accused .. 

npn.eatec1 b7 _ d_tal officer, who admitted ill hil closing arguDelLt that he 

......1181\\ UU1e ti.. i .... preparing the case aad stated that he was ILOt a8 well 

tMlUle4 as the J1I4&e advocate. !hie Board'. reT! ewer, an exper1elLced Navy 

1e&a1 .tfieer, •• of the opinion from hie ,tudy of the record that the accused 

.... pPJr1l' deteaded. !he accuaed was fOUAd act guilt)" of desertion, bu.t guilty 

ef _beenee without leave and of deserti~ hie stat10ll in time of battle, and 

was ••ILt8lLced to 25 years. tl'POIL the reco_lGdatiolL of the Commandant of the 

WarilL. Corp. the secretary reduced the .entence to 5 7ears. Thie Board 

recoJlll8aded a further recb1cUolL to 3 Tears and restoratiolL on 12 month.' 

probatiolL. 

ihe "IIa"'7 hal IlO t followed the J..rrrv po11e7 of requ1riag, eerner 

poaeible, that the def••• oaan••l be of equal rank with or higher th8A the 

Judge adTOcat.. While thie polic7 appear. on the B\lrtece to be a good one, 

experience has shom that the actual protection it affords an accused 1B 

doubtful. J.bil1 t7 as cOUJlsel depends on so ... factor. o.ther th8Zl r8Dk that 

the adOpUOIL of the ArllV policy would probab17 DOt represent &IL7 real improve

Ileat. In fact, it might well result in the action that luperiorit7 in rank 



compensates for inferiority in legal ability, a result which should certainly 

not be encouraged. 

It 1a notewor~ that in 37 cases, or approximate17 9% of the 

cases considered, the accused declined to be represented by counsel. While 

!lOst of these involved charges of &imple absence to which the accused pleaded 

guilty, nevertheless 9% is a high average. The policy of permi tUng an 

accused to go before a general court lIBrtial without benefit of COlmsGl o.nd 

plead guU ty te a dubious one, even though the accused could have had 

counsel had he so desired. The BOArd feels strongly that it should be 
150 

elimir.ated. 

!]he Articles of War, e1nce the 1920 amendJnents, have required the 

convening authority to appoint both a trial judge advocate and a defenae cOUllsel, 

wi th such assistance as he mq deem -necessary. to every general and special 

court martial. At the lame time the accused has the privilege of introducing 

cOUllsel of his choice, whether civilian or military. (the latter to the extent 

that the officer requested may be available.) 

The Mc~ire, White, end JUdge Advocate General proposed articles 

all provide that for every general and 8WIllIlal'Y court martial the convening 

authority shall appoint a prosecutor and a defense counsel. who shall be 

persons qualified to perform wch of fices. The appointment of such defense 
151 

cOUllsel is not to affect the right of the accused. to counsel of his own choice. 

-----~-------~-~~-------"-----~------~--

150. See discussion of pleas aI gnilty in Section VI, ~. 

151. McGuire Articl~8 3(b)(2), 4(b)(3); White and JAG Articles 10(3). 
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(The change of title from "Judge advocate" to "prosecutorM is made necees&ry 

because of the new office of the Judge advocate, proposed in all three 

drafts). 

The USFE! Report suggests consideration of a proposal to maintain 

trained JUdge advocates and defense counsel permanently assigned to their 
152 

respective duties. Such a proposal would fit in *'th that made above, that 

Naval general courts martial be, so far as practicable, perlll8nent organizations. 

The British Committee of 1938 considered the question of defense 

counsel for courts martial. After cOllll1enting upon the fact that the comparative 

inefficienc7 of defending officers had been .treesed by witnesses appearing 

before them and after noting the complaint. Which they -felt was not without 

SUbstance. If that when ~ act:Used asked for a partiCUlar officer to defend him 

he T1e.s too often told that the aenices of that officer were not a"--Uabla. 

the Coroi ttee stated: 

"There is in the opinion of the Committee a real 
demand for skilled profes.ional assistance for accused persons 
in cases of difficulty, where they ere not in a position by 
reason of lack of means to prOVide thi. for themselves. We 
recommend that in proper cases legal aid should be provided 
on lines similar to and with safeguards comparable with the 
cases in which such legal aid as now provi~ed for civilians 
who are prosecuted. It may be possible to defray the cost 
out of funds provided by fines if our recommendation in that 
direction is adopted; 1£ not, it should be borne by the 
public parse.- 153 

---------- ~--------------------------

152. Report cited, supra. note 140, at par. 78&(1). p. 57. 

153. Report ci ted, supra. 1938. p. 15. 



'lhe system of furnishing defense counsel i8 ODe of th. ea 

pointl of the court mc..rtial aystem and has been _b.1ec:ted to the most cr t .. 

icbm. »Ven though. as pointed out above, the Navy has IIIBde a creditable effort 

to assign lawyer to the position of defense couneel in every general court 

-.rtial case, it is eneral17 conce4ed that in most cases the JUdge advocate 

is the more experienced court martial lawyer. There 8eems to be good reason 

to require that both the defense and prosecuting counsel be qualified laWTerl. 

Just as in the case of the judge advocate, so in their case, the Judge Advo

Cate General atWaehington should be personally responsible to lee to it that 

each of the lawyers trying Ibe c?se is qualified. Accordingly, the Judge 

Advocate General should be directed to establish in ach naval district panels 

of prosecutors and defense counsel. The Judge Advocat neral should, and 

to the extent precticable, at overseas installatio ,in fleets, divisions, et

eetera. sign the f1 tness reports of each of these officers, 80 far a8 the perfOrD

ance of their duties in this capacity is concerned. 

There is a further consideration here. In th a~r case the 

defense counsel's functions ceale upon the conclu ion of th 1rial. Although 

he has the right to submi t a brief to the convening autho i ty to higher 

authority. as a matter of practice he do•• not oft n do 80. The result is 

that proceedings on reviei' have an ex parte character end the accused is to 

all intents and purposes without counsel once hh trial is over. It is believed 

that at the conclusion' of each general court martial trial the defense a:>uusel 
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ehould prepare and attach to the recor~ 8 brief or appeal, raising such leg$! 

points as he 1eems appropriate. or a statement over his signature that in his 

judgment the written .r~ment set forth in the record is sufficient and that no 

appellate brief is necessary. Apart from the advantage, to an accused in 

having his c~se briefed and argued on review, whenever there is occasion there

for. such a hri ~f and ar~.!ment can be of inestimable value to the ~"~l"d of 

Review. Ct vi 1 i ~ appellate court. in most ca8ee require briefs, as pointing 

up for them the important points involved, ci ting th~ pertinent au thori tie.,. 

and generally simplifying their task. Of course in any case in which such a 

beia! is submi tted on behalf of the accused, it would be understood that an 

8nsweriAg brief could be submitted by the prosecutor. 

FUrthermore. in cases where substantial jurisdictional or constitu

ti~nal questions are involved, the la~ should insure that such questions be 

presented, on hehe-lf of an accused, to the &pIlrOpriate civil tribunal. A n~ 

bel" of C~8eS reviewed Qy the Board in which such questions were presented are 

mentioned else-where in this report. The convictions in these cases, if pr.

sen ted to the oivilian courts, might have been invalidated. But they were not 

presented. and the JUdge AdVOCate General, 1n the course of regular departmental 

review, has ul$eld them. '!he accused were appe.rently not advised of the ques

tions involved. nor did their defense counsel carry the cases beyond ~he trial 

proceedings. The probabilities are that the accused in these cases are not 

aware that these questions exist and can still be raised by petition for writ 

of habeas corpus. If they are so aware, in most cases they lack the funds and 

the opportunity. 
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The Board believes that this represents a failure to do full 

justice. !be situation is in marked contrast to that presented in the recent 

ca88S of the German saboteurs and the Japanese generals who were triecl by 

military tribunals for violations of the laws of war. In these cases defense 

counsel, themselves military personnel, took every step to present the full 

case of the accused to the United State. Supreme Court for final adjUdication. 

Apparently they did so because, with their hign rank and greater experience, 

the)" were BIOre aware of the avenues of appeal open to them than is the average 

defense cOUDsel, and also because of the great public interest and national and 

international importance of t~e easel. That their efforts were unsuccessful, 

from the immediate point of view of the accused, is uni1llpO'!'tant. 1rh~t is 

Impar tant is that these defense counsel secured for the accused whom they 

Nprelented, every right and privilege known to our law. If this can be don. 

for our enemies, provision whould be made to insure that it is done for our own 

military and naval personnel, not merely as a matter of theoretical right, but 

as a matter of deed and of fact. 

RECOMMENDATION': 

(1) ~al1fied r:£ ficers who are lawyers should be 

provided to act as prosecutine lawyers 3nd defense 

counsel for every general court martial, and, when 

practicable, for ~ry summary court martial. 
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(2) J30th prosecuting attorney and defenee CIWlsel 

Should be officers whose qualifications haTe been 

approTed b~r the Judge Advocate General, either by virtue 

of his being n Le~ lhty' Specialist or &8 otherwise 

having the requi s1 te legal training and experience. 

(3) J30th prosecuting attorney and defense couneel 

Should be subJ ect only to the luperTiBion of the Judge 

Advocate General in the performance of their duties as 

BUCh. 

(4) In selecting officers for these ppaitions the 

Judge Advocate Genere.l Ihould do his best to eee to it 

that defense and prosecution lawyers are of equal ability. 

(5) It should be required that eBch defense counsel 

attach to the record in each case a brief or appeal rai8ing 

such legal points as he deems appropriate or a statement oTer 

his signature that in his judgmed no I\1ch brief 1. 

necessary. 

(s) It should be part of the duty of defense counsel 

in appropriate cases to take all necessary 8teps to 

present substantial jurisdictional or similar que8tioDe 

to the appropriate CiTil tr~bunal. 

-93



(7) The above recommendations should not affect in 

any way the present right (N. C. & B., Section 356), 

of an accused to counsel of his own choice. civilian 

or naval. when such is availabl~. to conduct his trial 

or appeal. 
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SECTION T
 

1.	 Pr.ferrigg of Charlet! 

Under present Jlan1 practic. formal charges and specificationa 

are prepared ud ligued 'b7 the cOIIY.nine au:thoriv on the 'ba.81s of a 

repo~ Mdt b7 "-e accused', oommandill& officer, after an inve.t1gation of 
154 

a complalnt 104c.d with him. The cODlDon pracUce is for the conveninc 

author1t7'. legal offlc.r t:o draft the charges and specificaUons, mb.1ect 

to the approval of the convening autbor1t;r. 

The Jrrq procednr. is different. Under the Articles of War. azq 
155 

perllOn subject to mUlta17 law ma:r prefer chargee. As we haTe seen, th,1s 

rule was introduced as one of the 193:> reforms, chie1'17 for the purpose of 

enabling enlisted. men, as well as officers, to prefe'r chare's. As a I18tter 

of practice, however, charges are near17 always preferred by the accused's 

immediate commander, and enlisted men, and even other officers, rarel;r take 

----~--~~---------------------~-----~-

154. N.C. & B•• sec. 13,551; C.M.O. 7, 1927, pp. 6-7. 

155. A.i. 70; 10 U.S.C. Sec. 1542. 
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advantage of their privilege of praferriD6 charges. In contrast to 

Naval proce<h1ra, the convening authority i8 the one person who may not 
156 

prefer charges, except in the case of a SUlnma.ry court. 

In general. the Bri ti sh Arm::r and NaT,)" court-ma:rtial systems follow 
157 

the U.S. ~ procedure. 

Weither the McGuire nor the :rnl te-Ju,::e,e A:ivocate General arE-.ft 

articles cover the matter of preferring charges. Rules 2 and 3 of the 

McGuire Cormnlttee's proposed BIl1es of Procedure adopts the present Navy 

practice. The Board believes that thi sis sound, for the following reasons: 

a. This 1s essentially a procedurB~ matter, which 

should be incorporated in separate rules of procedure, 

rather than embodied in a statute. 

b. Although bailed as a grant reform in 1920, the 

priTilege granted to j:rmy enlisted men to prefer 

charges has been but little exeJ5ched by them. 

c. The proteetion afforoied to an accu!\ed by the 

Ansq rule that the person who prefers the charges 

may not appoint the court is mar e apparent than real. 

AlthoU£h charges are initiated by sulordinah 

commander, the appointing authority frequently 

156. A.W. 8,9; 10 U.S.C. Sec. 1479, 1480; M.e.M. par. 5, P? 4-6. 

157. See Exhibits A and B. 
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or a<lditionaJ. chare;e13, in C.C(~,··-:ance with facts disclo8pd 

by the report of investigation. Frequently appointing 

authorities, cognizant of certain facts which in their 

opinion indicate the af5isability of trial, direct 

subordinates to prefer appropriate charges. 

It 1s believ~d that the Navy rule is more in accord with the 

realities of the situation. However. if Rules of Procedure are adopted, 

they should embodJr the substance of Article 197 of Navel Regulations to 

the effect that any person in the Naval service may initiate a complaint 

8&ainst another to his commanding officer, with a vie.. to the ultimate 

preferring of charges, if deemed proper by the appropriate authority. 

HE COU].{ENIlI\.TIONS: 

A. That Rules 2 and 3 of the Rules of Procedure as propo sed 

by the McGuire Co~1ttee be adopted. 

13. Tmt Rule 3 of the same rules embody the substance of 

Article 197 of Naval Regulations to the effect that any person subject to 

Naval law may initiate a complaint against any other person so subject. 

new a vie.. to the preferring of charges or the taking of such othet' 

disciplinary action, as may be deemed proper, by the appropriate authority. 

2. Qi&th to Charges. 

Naval Law does not require that charges and specifications be 

sworn to. In this it differs from Ar'mY law which requires that charges 

!DUst be preferred under oath, except that charges need not be sworn to 11' 
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the person signing them 'believe£ ;..(' a.ccused innocent, but d.eems trial 

advisable in the interest of th J service as well as for the protection of 

the accused. How€lVer, the Arrrry rule~ provide that no accused should be 
158 

tri ed on unsworn charges over hiE ob.iection. 

The McOuire rules do not propose any change 1n this respect. It 

is believed that no change is necessary. Under the present procedure. where

by the convening authority signs the foI'llll\.l che.rge:.> and s-pecifications. after 

study of the investiga.tion rt.>port from the accused's commanding officer, 

the proferring of frivolous or ill-founded charges 1s not to be expected. 

Aga1n. it is felt that the protection afforded b.Y the Army rule is more 

apparent than real. for the following reasons: 

a. Charges ~ be, and. usually are, s1'lOrn to on the 

'basis of investigation rather than personal knowlfldge. 

This often means no more than that the person signing 

them has read certain stat~nents on which the charges 

aro bnsed. 

b. The o~th adm n1stered an adjutant or other 

officer in the form of a printed affidavit tends to 

beccil' e. matter of routine and lacks the solemnity of ' 

an oath administered to a witness in a court of law. 

mx;OMMENDATION 

Tbat no ch.:~e be made in the present rule with rospect to swearing 

to charge s and sp eel f1 cat 10ns. 

-- - - - -- - ~ --- - - - ~ ---- - ---- - - - - - - - - - . - ~~ 

158. A."F.. 70; U.S.C. Sec. 1542; M.QM. par. 31, p. 21. 
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3.	 Pre-Trial Iav"tipt1onl 

Pre-trial investigation takes one of 8 ....eral fonDlI 

a. PreUllina17 1nTestlgation to gather evidence 

and ascertain the principal facta. &lea investiptioD ma;v 

be condl1cted by anyone, but no1'lll&117 tlae chlty is
 

delepted to a subordinate officer.
 

b. Jbrmal investigation befo re the co!lllD8nding officer 

at IDast. The purpose of this investigation i. to determine 

whether trial or other dieciplinar;r action 1. necessary. 

The commanding officer inquires 1nto the circumstances 'Upon 

which the complaint 18 founded, eDmines the statements and 

dOCWllente sa.bmitted by the cOlllpla1nant, questions su.ch wi1;

neeses as he deems necessa1"7, and calls upon the accused ~or 

such statement as he may wish to make and for a list of 

persons lrbo he desires questioned in hie 'behalf. 

c. In 1lIlportant eases where the fach are complicated and 

there is reason for suspectlD& criminality, or 1n cases 

where a crime bas been committed but there is uncerta1nt7 

ae to Us perpetrat~, a court of Inqui17 or board of 

investigation may be convened to ascertain the facts. If 

it appears on sa.ch inquir,r or investlcation that a person 

in the service 1s involved. he is informed tbat he bas been 

made an interested party and that he may bave counsel. 

------------------------~--~------~----

159. N.E.. Art. 197; laW Justice (1945) pars. 8-3, pp. 95-99. 
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croae-eDDline witnesse•• and call witnesses in hi. 
160 

OD behalf. 

The Articles of War provide for an illlpartial inveatigation ot 

charges before trial by general cnurt-martlal i. ordered. The investigation 

o:tflcer is usual17 appointed b;r the officer exercising special court-martial 

jurisdiction. who forwards the report of investigation. with his own 

recommendation. to the officer exercising general oour1;-martial jurhdiction. 

It may bo.ppen that the investlga.ti!24: officer is direct17 appointed bT the 

latter. The accused bas a right to be present at this investigation. to 

cross-emmine witnesses against him. to bave witnesses questioned in hie 

behalf. and to submit a sworn or unsworn statement on his behalf. it he 10 

161 
desires. Although the requirement of a pre-trial Invest1eation i, 

statuto17. it 1& not a Jurisdictional requirement and failure to observe it 

is not a tatal detect. 

The USFET Report bas made the following comments and recommendations 

concerning A.W. 70 investi~tions in the Du-opean Theaters 

The majorl\T of jud£e advocates who subm1tted Opinions felt tbat 

A.W. '10 investigations in the Theater 1IIElre inadequate. Among the causee 

assigned were that Invest1gatiD8 officers were junior in rsnk, 1ne~er1enc.d. 

burdened with other du.t1es, and were hampered b;y the scarcity- of qualified 

interpretera. Jre~ent17 iDYestigations were perfunctc~y. witnesses whoa. 

------------------~~~-~---~------------
160.	 A.G.N. 56-60: 34: U. S.C. Sec. 1200; B.C. Ii :8. Secs. ,'120-830. See McNemar, 

4dm.iphtmtion ot lam D1scipl1pe (1925) 13 Georgetown L.J. 89. 115-11'1. 

161.	 A.I. '10; 10 U.S.C. Sec. 1542; M.O.K. par. 35&. PP. 24-26. 
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--- ---- - - -- - - - - - - - - --- - -- - - - - - -- -- - - --

statements bad alree.cl7 been obtained where not intenlewed further. end 

ineu.ff'iclent attenUon ris deToted to channels of inqui17 inconsistent with 
162 

an accused'. innocence. Kod jud8e advocates felt that these investi 

gatlons should have been condncted b7 pe1'lll8llent trained investigators at 

regimental or equivalent level. 

It was almost u.ne.nimousl;r felt b;r jud&e advocates that ~.,. 70 

investigations in eases to be referred to special courts-ms.rtial should not 

'be required.
 

Thtt:l USFET Report has recollDllended:
 

a. That .A..W. 70 be emended to make investigation 

mandato17, initiallY', in all cases to be tried by general 

•	 court-ma.rtial. and subsequently if the cbe..rges and 
163 

specifications are changed materially'; 

b. That 1rained personnel be maintained and assigned 
164 

to chty as investigating officers; 

c. That the detail of qualified enlisted men as inv6st1
165 

gators under .A..W. 70 be given consideration. 

Under	 ~ritish J,]:"'Iq procedure the imme41ate commander of the 

accused ID\lst illlDediately oonduct an investigation 1n any case in which a. 

person subject to military law has been ple,ced -cmder arrest. This 

investigation DIllet be conducted in the presence of the accused. who III'ilst be 

162.	 See Hicks v. Biatt, 64 F. Slpp. ro8 (OOMD Pap 1946) 

163.	 Report of the General lloard, USl'm, Millttrr Justice Adminhtration in 
Theatre of Operations, par. 76 b, p. 56. 

164.	 ~,par. 78(a)1, p. 57. 

165.	 ~., par. 78(b)7, p. 58. 
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given	 aJ1 opportunitT to speak in his own defense and to call any witnesses 

he ma.y desire. The commanding officer then decides whether to dismiss the 

case, deal with it summrlly, or adjourn it for the purpose of having the 
166 

evidence reduced to writing with a view to triall lv court-martial. The 

conclnct of the investigation is regulated by BIlles of Procedure. 

The French pre-trial procedure is quite formal. After prelimina17 

inqul17 by a rapporteU;1" or an officer of the gende.raerie, a formal 

investigation, called an instruction, is held. A proces-ver~ is firllt 

.repared, with documents and exh1bUs attached. and forwarded with the 

'I1&inte or denonciatioD to the conmanding general. The latter refers the 

charges to his legal officer (chef de justice militaire) for advice. If 

he decides to proceed with the case. he forwards the papers to the rapporteur, 

•who conducts the instruction and prepares the case for trial. The rapporteur 

reads	 the eatire pfOCe8""Terba], to the accused and interviews the accused 

and the wi messes. The accused has the right to be represented by COunllel 

ot his own choice, or in~fault thereof by counsel designated by the consei]. 

de guerre, which is to hear the case. '!'be report of the instra.ction is then 

subllliUed to the commanding general. who ms:r either order trial or drop the 

charges. It he orders trial, the report is submitted in advance to the 

president of the court. who prepares interrogatories along the lines c3sTeloped 

at the instructiop. Thu.s, the court itself, as well as the prosecutor and 

-------~---------~-----~~-----.~-~-----

166.	 :Elb.les of Procedure. Ru.les 2.-5; K.M.L. pp. 616-617. see also Exhibit J. 
at page J.. 
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the defense counsel, are fully familiar with the case in advance of trial, 

and the trial itself becomes IDllch more of a formality' than with us, the 

1ai3truct1o~ being the realq importa.nt step in the proceedings. 

Where the case is tried before a terri tor1s.l consell de guerre. 

~t 1 east three days JII\1st intervene between the instruction and the trial, 

and 24 hours where the case i8 tried before a consel1 de guerre au armees. 

The right to have counsel at the instmcUOD is permitted except in time ~f 

war under trial at the front, and even then the accused is entitled. to choose 
167 

his counsel and communicate with him in advance of trial. 

The articles proposed b7 the McQuire Committee provide for the 

convening of courts of inquiry' lIT persons authorized to convene general 
168 

courte-martial. and for investigation. to be conducted under rules 
169 

prescribed b7 the Secretar.y. These provisions embo~ the present provis1onli 

of A.G.N. 55.. The Ju~e Advocate General and White draft articles are in 

agreement with the McGuire articles on this. 

The proposed McGuire Rt1les of Procedure require a me.naato17 pre

trial investigation lIT a qualified officer designated b.1 the convening 

author! t1', such investigation to be had in all cases intended to be SIlbm1tted 

to a general or a SWIlID&ry court-martial. The l.anguage of the proposed ruJ.~ 

170 
tollows, in general. the word.i.n& of A.I. 70. It 1s believed that the 

-----------~--~----------~--~~-----~~--

167.	 "French COurts-MartlN.,.· a study prepared b.1 Eri g. r.en. Edwin C. McNeil. 
USA.: See also Angell, The French ~stem of Military Law, (1919) 15 III. 
L. Rev. 545. 551-552. 

168.	 Proposed Article 7. 

169.	 Proposed Article 8. 

170.	 Rule 2. proposed Rules of Procedure. 
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procedure recoJll11eJ:lded is sound and should be adopted. As pointed out 

above With respect to the preferring of charges. this 1s essentiall,. a 

procedDral ID8tter which should be incorporated in rules rather than 1n 

a basic statute. To 1ncluds it 1n the statute might make 1t JIlOre permanent. 

but otherwise little advantage 18 seen. HaTing a simUar rule incorporated ... 

in A.I" 70 has not prevented a ruling that failure to comply with the ... 
sta.tuto17 requirement dOes not 1nval.i4a.te a trial. 

However. on the basis of the A.rmy experience and the above 

comparatiTe studT. the following suggestions are made: 

a. The requirement of the KcGu1re rules that the convening .. 
officer appoint the investigating officer seems too rigid. It 1s suggested 

that the words lCOllllllaIUl1ng officer of the accused or superior allthor1t71 

be wbstituhe!. 

b. Likewise, the requtrement ..., charges intended to b. 
.... 

subm1 tted to a 8WIlIIIa17 court-martial be invest1pted first seems too rigid. 

Desirable tho~ this Jlight be, 1t would not in all cases be practical. 

ArJI13' e:x;perience is against imposing 8\1ch a requirement. It is S1ICCested 

that 1n the ease of the summa17 court, the requirement be limited to those 

eases where inveetigation is practical. 

c. The rules abould incorporate a provision that in any case 

where the charges and specifications are materially changed after the first 

investigation. a new IJ1Testigatlon would be required. 

de Provision should be made, wherever pouible, to have pre-trial 

invest18ations conducted by personnel speciall,. trained for that purpose. 
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e. The policy should be clearly affirmed. in WaN Courts 

U d Boatds and elsewhere p that the purpose of the investigation is to 

establish the facts, as far as possible, and to determine whether there 

is probably causa for prosecution; tha.t its purpose is not to build up a 

case for the prosecution; and that the invest1&at1Dg officer is under a 

dutY' to be irapartial and to bring out all available evidence for either aide. 

f. Pre-trial psychiatric emmine.tion, wherever practicable, 

.OOuld be encouraged b,y departmental pol1a;y. This bas been tried with success 

in many' Army and Navy commands. Slch e:zaminatlon disposes of the isme of 

sanity' at the outset by indicating in what cases such defense is apt to be 

raised. In such cases a thorough inquiry into the accused's san1ty can 

be ordered, thereb,y eliminating unnecessary trials. In all cases the 

results of such pre-trial psychiatric e:mm1riation would be of great assist 

ance to the convening authority in making proper eli spo 51 tion of the chargese 

g. The Bllles of Procedure should include a provision that an 

accused, wherever possible, would be entitled to counsel during the pre

•	 trial investigation. At tlle present time, the accused is frequently repres

ented at mast or advi sed beforehand b,y some officer. However, such advi.. 

-' is not al~. sound and in many cases, the defense counsel finds, too late, 

that the accused bas insured his own conviction by his statements to the 

investigating officer. In the great majori t;y of eases aoming before courts
, 

martial, the	 pre-trial procedure determines the final outcome. If the r1~t to 
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is to have ~ meaning. it is right there that it shouJ.d be made effective•. 

The French haTo recognized this by granting the right of cOWlsel during 

the 1"pstruction, at least in peace-time and as early as practicable in 

wartime. Although the rela.tive importanl:e of the French instruction and 

j:qdement is different from that of our investigation and trial, the essential 

elements of the situation are the same, and certainly we shouJ.d be no less 

generous in protecting the rights of an accused. 

RECOMMENmT ION: 

1. TlBt	 the propo sed Advisory Council consider for adoption Rule 

2	 of the llcGuire Rules of Proce<b1re in the following modified fOrml 

Rale 2. frel1minary Inyestimt.ion. 

(a) Charges intended to be su.bmitted to a general court 

martial shall first be investigated bY' a qualified officer 

designated for that purpose by the commanding officer of the 

accused or superior authority. ':!be investigating officer, 

wherever possible, shall be speciallT trained in investigative 

procednre. He shall inform the accused of the charge against him, 

that he is under no obligation to make a statement, that any 

statement made by him ma.;r be used against him, and that he is 

entitled to counsel. All available witnesses who appear to be 

reasonablY' necessa1'7 for a thorough and impar1&1al investigation 

shall be emmined in the presence of the accused, who shall have 

the right to cross-emmine available witnesses requested by the 

accused. The accused IIl.?o¥ present anything he ma:y desire in his 

own behalf 1n defense or in mitigation. 
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(b) If from the 8Yidence 1 t appears to the invest1&atiD8 

officer that there is proba'hly cause to beli"e that an offense 

bal been colIDitted 8l1d that the accused haa committed it, the 

invest1pting office·r ma7 recommend to the conven1D& authorit;r 

that a trial b7 court-martial be ordered. Otherwise. he ahall 

recommend tbat the charges be dismissed. The investigating officer 

shall attach to his recommendation a swnma17 of the test1moDT taken 

by' h1m. OD receiving the reco l1li1 endation of the invesUgatint; 

officer, the enven1D& autbori1i1' ma:r e1ther d1 SIIliss the complaint 

or direct 1t to be tried b1' an appropriate court-mrtlal. 

(c) If trial b1' court-martial is ordered, tbs accused shall be I' 

gbea a pre-trial pqch1atric e%8ll1ill.&tion, wherever practicable. 

(d) When U is found impossible to furnish counsel to the 

accused on the pre-trial investication, the commanding officer shall 

be required to state in detail the reasons wb;r counsel 1I'&S not 

a.vailable and the qualifications of the officer assigned to advise 

the accused in lieu of counsel. 

(e) In a:D.7 case where the charges and specifications are 

materiall;r changed after the tirst investigation. a new investigation 

shall be required. 

(f) If trial by 8UIlIII&17 court-martial is ordered rather than b1' 

general court-martial, the above proTisions shall be applicable whenever 

practicable. 
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2. That the pol1q ehould be clearl7 aftirmed 1n !la.yal Courts anA 

:Board! and elsewhere, that the purpo•• of the ~esUgat1on is to establish 

the tacts. aa far a. posdble. and to determine whether there is probab17 

cause for pro.e~tlon tbat i te purpose is not to bu11cl a ca•• tor the 

prosecntio!l.; and that the inveatiptlni; officer 1. under a dIlt 7 to be impar

tial and to briDg, out all available eTid8Doe for either side. 

". leriew of Qh&ge. :Befol\e kterence to TriAls 

Under preaent procedure the conven!Dg officer. upon receipt of the 

accuser's atatement, the report ot inve.tigation. and the related papers, 

.tudie. the case and decide. whether to order trial b7 general court-aartial, 

return the case tor trial b7 interior court. direct d1sc1pl1D.aI'7 punishment. 
171 

or drop the cbargee. If he orders trial, he causes the cbarges and speci

tication8 to be preferred and forwards them with the other papers to the 

judee advocate tor trial. In making his decision, the conven1n& authorit7 

although not teclmical17 required to ao so, inTariabl7 confers with his legal 

officer. and 1t 1. this officer who al-.ys draws the cbarges and speciflcatiOll. 

The Army 87stem is simUar. except that under the Articles of War, 

the appointing author1t7 is required to ob1iain the advice of his staff juOge 
172 

advocate before referring a case to trial by general court-martial. 

Although the requirEl;lent is not jurisdictional. 1t is near~ al~s followed. 

The staff judge advocate reviews the charges and expected testimoDY, states 
a 

his opinion Whether/prime. facie case is e,tabU shed. and makes a recoCllllendation 

----- - - - ~ -- ~ --~ - - -- ---- - - -~ - - ---------~ 

171. Naval Regulations 197; N.C. & E., Sec. 13. p. 5. 

172. A.~. 70; 10 U.S.C. See. 1542. 
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as to the form of trial or other disposition of the charges. His advice 

is in writing and becomes a part of the permanent file in the case. 

The practice of ~ appointing authorities in acting tIpon the 

advice of their staff Jud&e advocate differs widely in !DO st cases the 

staff judge advocate'. advice is followed wi thout question. In some cOlllll18Jlds 

the comnending general never actually sees the charges but authorizes hie 

.taff Judge advocate to dispose of them as he see fit. In other commands 

the commanding general or chief of staff takes final action in all oases and, 

on occasion, overrules his staff jud4:e advocate. Some Ju<1ge adTocates will 

ac!mit that they shape their recommendations to meet w}at they know to be the 

commander', policies and wishes; perhaps nearly all do 80 unconsciously. 

However, mo st recommendations are made in the light 0 f well-known standards 

established b)" the War Department. 

The present Arm)" rule represents a eomprom1se between the original 

proposal of the Chamberlain :Bill (Article 20), that no charge be referred to 

trial b7 a general court unless an officer of the JUOge Advocate Generalis 

department, charged with such dnty, had endorsed on it his opinion that the 

charge stated an offense against the accused and that there was prim facie 

proof of the accused's guilt, and the prior procedure, which was substantiallT 

the same as the present llavy rule. This provision of the Clamberlain :Bill 

would have made the legal officer' .. opinion binding upon the question of law 

involved, but it was oppo sed b7 the J.rrD.7 and was not a dDpted. 

The USFET Report does not specificallT discuss this question and 

does not recommend arIT change in the present J..nrJT method. 
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Under British Army procedure the convening authori ty, before 

sending charges to tri~l, refers them to his legal officer for his opinion, 

by which he is usually guided. In cases of fraud, indecency, or theft, 

ar1 sing wi thin the United Kingdom, the charge and a sUI!Ir.lIi17 of the evidence 

must be submitted to the Jud&e Advocate General before reference to trial. 
173 

The latter' 5 opinion 11 advi8017 only, but is nearly al~s follo.wed. 

:British Navy procedure requires that the complaining officer (usuan, 

the Captain of the ship) shall fu'aft the charges and forward them to the 

convening authorit,y together with a "Oircumste~tial Letter," which reports 
174 

ole circumstances on which the charge or charges are founded. The convenlne 

author! ty is required to ascertain that the charges are correct and sufficient, 
175 

properly drawn and carefully framed. There is no requirement tbe.t a legal 

officer assist in the f~lng of the charges or in the determination of a 

proper tribunal. 

In France, at least during World War I, the procedure was similar 

to the present British A:rrrv rule. The convening authority bad full power to 

order a ca.ae to trial, or not, as he saw fit. In making his decision he was 

ad.v1ced by his legal office!l" or Chief of the :Bu.reau of MilitaI7 Justice, who 

wes appointed on the .recommendation of the Unliel'-Secretaty of state for MllitaI7 

------~--------------------~------~-----

173. See EJdlibit A. pp. 4-5i 
Affairs on S. 64i U.S. 

Hearings before the SUbcommittee 
Senate, 66th Cong., 1st Sess., 19

on 
19, 

Military 
Part 1, p. 542. 

] 74. Naval Court-Martial Regulations. Arts. 4~, 4348.. 435. 

175. !AL. Article 438. 
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Justice. This official 1IB.S usually also the commissaire du gouvernement 

of the court, that is, the prosecutor. The convening authority was not 
176 

bound by his legal 0fficer' 8 advi ce, but usua117 followed 1 t. 

:Neither the -propo sed McGuire Articles nor the McGuire Rules of 

Procedure make 8Z!1' provi sion for legal review of the oharges pr10r to trial. 

The Bellantine Report does not discuss the problem. Nevertheless, 1 t 1s felt 

that the matter is important .'nd that it should be covered in anY' Imles of 

Procedure which are adopted. The present practice required in Army cases, 

and usually followed in the Navy, of baving the convening authority's legal 

officer review the case befo re reference to trial by genere.l court-martial 

is believed to be aound. The only question requiring consideration is whe'her 

the opinion of the legal officer should be binding. This reallY' divides 

itse1 f into two pa=-t sa 

a. Whether his opinion as to the legal nffic1encY' of the
 

charges and specifications and his opinion whether a prima
 

facie case is presented should be final; and
 

b. Whether his recommendation as to the actual disposition
 

of the charges. tl:u1t is, wr.ether they should go to trial and,
 

if so, before what type of court, should be final.
 

Since (a) involves only legal matters, to make the legal officer't
 

opinion thereon final would be sound. But assuming that the legal officer has 

found the charges legally sufficient and that a prima facie case exists, the 

- - - - - - ---- - --- -- - - - ~ -~ - - - - - - - - - - - - - - --
175.	 Hearings cited supra, note 167 at p. 543-4; Angell, %be French SYstem of 

1411itgy Law, (1919) lS Ill. L. Rev. 545, Sf;()-l. The present French 
rule. in this regard, i~ not known. 
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actual disposition of the case is rea1l7 a question of pol1C7 rather than 

law. It would not be oonsistent with a sound theory of comma.nd responsi'bili1;J' 

to make the legal officerls recommendat1?n thereon binding. This, raises 

the further question whether it would be wise to at'empt to divide the lepl 

officer'. opinion into two part., and make one binding. the other adT1eo~. 

It is apparent tbat this would lead to conflls1on. JUrthermore, as a practical 

matter, it 18 extreme17 doubtful whether aq conven1n& officer would refer 

charges to trial in the face of an opinion from his lecal officer tbat the 

charges were in no proper form or the e:zpected evidence legal17 insufficient. 

The papers referred to the legal officer should include a statement 

of the accused's background, education. civilian emplo7JDent, marital status 

and status as to dependents, service histoI7. d18cipl1na~ record, and condnct 

ratings. so far as these items can be obtained from his service record or are 

knO'W!l to his COJIIIllanding officer. There should aleo be included the ~eport of 

arJY pre-trial pS7chiatric emmination. J.ll these papers, together with the 

investigating officer'l report and legal officer' a advice. should become part 

of tbe permanent file in the case to facilitate SIlbsequent review. 

BECOMMgU».TlOiS 

Tbat the proposed .A.dTiso~ Council give consideration to the incl1t

alon in Rules of Procedure to be adopted of a provision tha.t, before arJY case 

i8 referred to trial b7 general QOurt-martial. the oonveniDt; author1t7 

JIJIlst refer the case to his 16£8.1 officer for his opinion as to the legal 

SIlffic1enC7 of the expected evidence and for his recommendation as to the 

disposition thereof: BUch opinion to be in writing and to become a part of 

the permanent file in the case; such opinion, however, not to be binding on 
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the convening authority. 

5. Reterence of Cases to General Oourts-Martial. 

The number of Naval General Oourt-1lartlal cases tried during the 

war oompares very favorably with the .A.rm;y rate. !br the entire period ot 

the war, trOll 1 December 1941 to 30 September 1945, there were approximatel;y 

53,870 trials by Naval General courts-martial. Tb.e aggregate population of 

~e IJaT:1, Y.arine Corps, and Coast Guard during thh period was over 4,7500,000. 

:B;y comparison during the period from 1 December 1941 to 28 J'ebru.a17 1946, the 

.A.rrq tried 93,216 general court-llla.rtial cases. 'rhe maximum strength of the 
177 

A.rm:r mu-ing this period was approximatel;y 8,300,000. In each case the mte 

11 a little aver l~ of the maximum strength, for the 4 year period, with the 

Nav;y figure. rwming a trine higher. Of course this percenta&e is not 

accurate, because it is taken by comparing the total nUlllber ot trials over a 

4 year period with an aggregate Nav;y strength and a ma:dmua .A.rrq stre~th taken 

at one time. .A.ceu.rate statistical studT would require a JIIOnth bT month 

comparison of the number ot trials with the average stren&th during each month, 

followed bT an attempt to arrive at a weighted average for "he entire period. 

The Board's staff has not attempted ~ such detailed statistical anal;ys1s. 

:furthermore, the Armyt s aggregate population during this period "I conside~ly 

more than 8,300,000. Without attempting to analyze thele tigures further, the 

Board is satisfied that the rate of trial by general eourt--.rtial, as between 

the two services, bas been reasonably parallel. 

177. .A.s ot 31 MaT 1945. 
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DJ.ring World War I the ma:dmum strength of the Navy, Marine Corps, 

Coast Guard, ?.nd other elements was 615,735. Dlring the fiscal years 1917. 

1918, and 1919 there were 13.099 trials by Naval general court-martial. 

This comes to approximate17 2% of the maximum strength or almost twice as 

high an aggregate percen~e for the 3 years between 1 July 1916 and 1 JI;y 
178 

1919, as for the 4 years between 1 December 1941 and 30 September 1945. 

A study' of year by year percentages is even more illuminating as 

showing a steady' decline in the rate of trial by general court-martial. The 

figures show the following percentage of men tried by naval general ex>urt

martial as compared wi th the average number of men subject 10 naval juris

diction: 

Year lercent of trial by Gte.M. 

2.36(]1'iscal :rear 1916 

1.75Before 'Fiscal year 1917 
and 

1.17lllr1ng (Fiscal year 1918
 
World War
 

1.244I. 179 (Fiscal year 1919 

(Period - 1 December 1941
 
World to 31 August 1945. 1.09
 
War II. (Populit ion: 4,758,215.
 
180 GQ,( Trials: 52,120
 

Nevertheless, the :Board beliE!V'es that the rate of trial by general 

court-martial couldb e reduced even further wi thout impairing di scip11ne. The 

--------- .... ----------- .. ----_ .. ~----------
178.	 Figures obtained from Report of the JA.G, 1 September 1919, in Report of 

the Secreta17 of the Navy (Miscellaneous Reports. 1919), pp. 321. 325. 

179.	 !.Sa. at p. 326. 

180.	 Report on a Sy.ryez of Wartime NaYel Courts, by Military Law Division,
 
Navy JAG, 10 April 1946.
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:Board was impressed by the number of cases reviewed by it where what appeared 

to be relatively minor offenses had been referred to trial b;y general court

martial. The following are among many such cases, 

1. Re B. No. 212: The accused, who lIBS ?O, overst~ed his leave
 

13 ~s, then surrendered at his base. He had enlisted rt 17 and had had
 

one prior conviction l:trsummary court for absence over leave of 19 days.
 

The present o:f'.fense took place after V-J ray.
 

The accused was found gu.1l ty of absence over leave and sentenced 

to a rednotlon of rating, 18 months' con:f'1nement and a lad conduct d1 saharge. 

The convening authori ty reduced the con:f'1nement to 7 months.· The :Board 

recommended lJlitigat10n of the reduction in rati11£ and restoration to '.Gut)" 

on 6 months' probation. 

2. Re:ij. No. ?O6: The aocused, who was 21, absented himself without 

leave for 21 day's, then surrendered. The offense took plaoe after V-J ray. 

There was a delay of over three months between the accused's surrender and 

his trial. The accused had served overseas, though not in combat. He had 

bad three prior deck courts, two for short absences, one for shirld.ng duty, 

and several captain's masts. 

The accused was found gull ty and sentenced to 9 months and a bad 

con1nct discharge. The Board recommended restoration on six months' probation. 

3. Be B. No. 221: The accused, who was 18, overstayed his leave 

two ~s, missed ship, then surren -tered. The offense took place after V-J 

!By. AIthough the accused pleaded gull ty, the record showed that there was 

some doubt whether he intended to m1 ss hi s ship. He had one prior conviction 

by deck court for six days' absence over leave, and a conviction by summary 

court for breach of arrest. and a captain's mast for absence from duty station. 
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The aoeusad _. sentenced to 10 months and a bad conduct c11scbarge. 

The Board recolllJ1ended restoration on six month.' probation. 

•• lie B. 10. 368: The accused, who was 23, over.~ed his leave 

three dqs, then surrendered on boa.rd his ship. The offense occurred V-J 

D!l1'. The aocused bad bad 24 months of !lea dn:ty and had participated in 5 maJor 

eDga&ements. The present o:r'fense took place lmmediate17 atter his return 

from Japan. The aCCllsed bad had one prior conviction by deck court, and 

OM by summar,r court, both for shot't absences. 

The accused was sentenced to 12 mnths' confinement and a bad conduct 

discharce. The court made a unanimous recommendation of clemenC7 and the 

convening authodt;y reduoed the confinement to 8 months. The Board recommended 

complete remi8alon of the sentenoe and restoration to duty. 

5. R. B. 10. 354: The accused, 18 years old, overstaTed his leave 

11 days, and was then apprehended. The offense occurred after V-E D9.7, 

before V-J~. The accused bad been discharged from a prior enlistment because 

of lmmaturit;r. D1ring his prior enlistment he had bad one summar,r court and 

daring his current enlistment one deck court and three captain', masts. 

The accused was sentenced to 17 mnths' confinement and a bad 

conduct discharge. The convening authorit;r reduced the confinement to 14 

months. The :Board recommended restoration on six months' probation. 

6. Re B. No. 463: The accused, who 1IB.9 19, overstqed his leave 

11 days, then turned himself into the shore patrol. The offense took plaoe 

after V-J.Da;y. The accused had bad one prior deck court for a short absence, 

and two captain', masts. 
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The a.ccused was sentenced to 8 months' confinement and a bad 

conduct discharge. The period of confinement was subsequently reduced to 

7 months. The Board recommended restoration to dut,. on six months' probation. 

The above cases are typical of a great many which have been 

reviewed by the Board. The,. have been taken, more or less at random, from 

the records of a few cUqs' hearings, and by no means represent a careful 

calling of the mo st extreme cases which have been considered.. 

The Board is of the opinion that cases of this type, and they 

seem to be numerous. should not go before general court-martial. The reasons 

they have gone before general courts are, beside the special conditions pre

sented by wart~s 

a. The 11m1ted sentencing power of the S\1IIllD&ry court

martial: 

b. The 11mtations which have been placed on the cU. ..
 

cretion of convening authorities in referring cases
 

to trial.
 

These reasons will be di scussed severall,..
 

a. As has been pointed out both by the McGuire CollDll1ttee and 

the Ballantine Committee, the 11m1tations on the sentencing powers of the 

SWDma1'7 court have resulted in too great a gap between the sentence of the 

general court, which 'tv custom nearly-alwqs 1mposes a sentence including 

discharge and a fairly substantial pelSOd ot confinement, and the SI1IIIJIIat'1' 

court-martial, who S8 powers are severel,. 11m1ted by law. 

The o'brlous solution is to increase the dignit7 and power ot the 

BWIIDa17 court-martial so that it can handle lIl1aor caS8S of this nature with

out the necessity of resorting to trial 'by general court-lDartial. so.ch a 
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recommenaU"n bas been made both by the McGuire COIIIDittee and by the Ballantine 
181 

Committee. 'l'his recommendation is implemented in Article 4(c) of the proposed 

McGuire Articles, with which the lhite and Judge Advocate General c1ra.ft articles 

concur general17. As Oolonel Snedeker bas said: 

NThe enlargement of the powers ot a swnma.ry court
martial is a prerequi site to the retention of the prestige 
formerly attained by ghe general court-martial. Trial b,y 
the latter type of court should be reserved for the mOst 
serious ot milt tar,y offenses and for felonies." 182 

The nature of the increased powers which should be granted to the 

SUImnar,y court-mrtia1 is a matter which the .A.dvisory Council will have to con

sider. The McGl1ire, White and Judge Advocate General draft articles recommend 

an increase of its powers to include sentence to six months' confinement. plus 

forfelw.re. This is the present power of the Arrrq special court. It should be 

pointed out here that the US:HET Report bas recommended that the powers of the 

Anrq special court-martial. already greater than those of the Navy summary court

martial (except that an Arrq special court may not inlpose a di scharge), be still 

further increased to authorize confinement u:P to one year, with appropriate for

feitures. but without dishonorable discharge (the bad conduct discharge is un
183 

known to the Al'rq). If the Navy summary court possessed this power. IIl8.Z11' of 

the cases referred to above could have been tried thereby'. even in wartime. 

The Bri tiah AI"Iq district court-martial bas power to impose sen

tences up to two years' confinement. However, this court was but little 

used during the war. most cases being r.eferred to the field general court-

martial. This court has all the powers of the general court-martial. unless 

~---~------------------------------~---~ 

181. Report ot the McGuire OOlllDittee to the Secreta
1945, p. 7; Report ot the Ballantine COlllllllttee 
Na."., 'in April 1946, p. 8. 

ry of the Navy, 
to the Seoreta.

21 November 
ry of the 

182. snedeker's Notes, p. 3. 

183. USFET Report. 2R,' ill. supra. note 158, par. 78(b) (2), at p. 57. 
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it consists of 01"11' two officers, in which case its powers are limited to 

dfieldpunisbment", or two years' imprisonment. We ~ then ~, that the 

British .A;rmy knuws two broad ty:?es of court-martial: (a) the general and 

the field general, with board sentencing powers, for the most seriou8 

offenses, and (b) the district court-martial and the two-officer field general 

court, with power to impose sentences U1' to two years, for other offenses. 

The British Navy knows only one type of court in peace time; the 

general court-martial. However, the di sciplina17 powers of the command1n& 

officer are milch greater than in the American Navy, and in time of war there 

also exists the Disciplina17 Court for the trial of officers, 1f1th power to 

impose various punishments, but not confinement. 

b. Although in theory the convening authority bas full control 

over the disposition of charges, his powers and discretion in this respect 

are severely l1mi ted by Department policy. A senes of letters on court

martial policies have been promulgated b7 the Secretary of the Nav,y. 

establishing policies in regard to absence offenses. The late!tof these 

letters, dated 12 October 1945, one months Mter, V-J !BY, prescri"., as a 

matter of policy, that absence offenses will be disposed of as follows: 

(1)	 nut Offen~: 

Absence over leave for over 30 ~s: General court. 

Absence wi thout leave for over 20 days: General court. 

(2)	 a,ecgnd absence Offenses: 

All offenders who were convicted by SWIlIIla17 court for their 

first absence offense, unless the second was less than 8 days. 
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(3) Third Absence Offenses: 

.ul offenders with at least one prior conviction by 

general or ~ court, unless the third absence was 

less than 4 ~•• 

(4)	 Repeated Absence Offenses: 

In the discretion of the convening authoritie8, regard

less of the length of absence. 

(5)	 ll1ning Sb.ip or Mob11e Units 

.ul cases, regardless of the length of absence, in 

the absence of ext~nuating circumstances, or unless the 

ship has mere17 moved b"om one pier or anchorece to 

another, or had onlY' gone on a trial or port repair run 

or local shakedown. 

The letter also provided that all men more thaJl 45 Oa7s absent 

should be cha.rCed with desertion. Policiea a8 to 8Em.tenc•• , confinement, 

and other IIattere were allO set forth. EEception. to these policies could 

be made when special circumstances so indicated, but in all such cases the 

conveninc author1t7 was required to etate his reasons in hi. action. 

The :Board understands tbat a 8t1bsequent letter relaxing these 

policies c0l1siaerab17 has recent17 been published. 

The :Board realize. tbat these letters were rendered necessa17 by 

certain serious 41sciplina17 problems which arose during the war. This was 

partic:nlar17 80 with respect to IIiss1ng ship, which during the war was 

tantamount to desertion. Even after V-J ~, prolonged absences and cases of 

mining ship interferred seriouslY' wi th the aemobllzation program. The :Board 

aleo realizes that it is highl7 de81rable to establish uniform policies in 
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court-martial ma~ters and that ~he NaV7, bT prescr1biUi; un1f'01'll centralized 

policies, has achieTed a Terr commendable result in the direction of uniform 

justice. 

Nevertheless, the effect of the policies just cited was to depriv. 

local COllllllanders of JD:) It of their discretion over court-_rtial matters, prior 

to trial. If the proper theo17 is that the conven1nc autborit7 is responsible 

for all _tters of discipline within his command, DOth1.D& could be further 

rellOTed trOll this polic;r than to prescribe in acb'anc. Just what ke is to 40 

in each and eTerr case which comes before him. The escape claus., providlne 

that these policies need not be followed when the clrcamstanc.. indicate other

1I'1se. 11 large17 nullined b7 the requirement that in ev.ry euch ca8e the 

conven1!3g authorit7 III1st state in his action hi8 rea80n8 for departure tram 

polieT. It i8 obvious that onl7 in Tery exceptional O&8e. will a convenlDe 

author1t7 take this trouble. 

J'a.rthe1'lllore, the policies laid 40n ..ea llUoh too restrictlv., 

.lpeo1alq aiDce the termination of hestUttie.. TheT are at variance wUh 

Anq polic1ee. which prescribe that DO ca•• of absence w1thou~ leave should b. 

referred to trial 'b7 general court-martial 1Ul1.s. it approached au.rUoD 1a 

••riou..... Cons.quent17, an ab.eno. ottm88 of 188. than. 30 ~8 was nearlT 

al'llq" tried. bT interior court-martial aad lIOn absence. of :trom :?O to 60 aq. 

were thu8 d11PO.ed of, except of course. in actual combat areas. !lYen where an 

offender bad prior convictions, trial b;y general court-Mrtial was DOt or4inar~ 

regarded a8 necess&17 because of one or two prior convictioD. 1:IT inferior court. 

!!Le attempt to categorise all offens.s and to prescribe their 

dhpoe11l1oa in advance, with little or no rep.rd to the Y8.17ing factors of age, 

edncaUon, oivU1aD 'acqround, prm-ioua service, combat record, domestic 
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condi tions. hardship, and other mitigating circumstances is an archaic 

approach to law emorcement, completely at variance with me asm notions of 

penology' and oriminolod. Even from a pure~ military and disciplinnrr 

standpoint. it is 1ess advance than the .A.rmT' & more nextb1e approach to 

the same subject. 

J'ina11;y, to 18.1' down, even as a statement of pollc;y , the rule 

that all absences in e :ceess of 30 ~s shall be charged as delertion comes 

&u:!gerously clos8 to legislation. 

The official pol1c;y of the Department 11 that trial b;y general 

court-martial shall not be resorted to unnecessari~. where trial b;y .um
mary court-me.rtial or other action will accomplish the ends of discipline. 

In the J.rm;y the pol1e;y is announced thatl 

"\11 th due regard to the policies of the War Department and 
other superiors and subject to Jurisd1ctfonal limitations, 
charges, if tried at all, should be tried b;y the lowest court 
that has power to adjudge an appropriate and adequate puniah
mente I 184 

Investigating officers, command.1Dg officers. and appointing authori tie. are 

enjoined b;y Ar'flq directives to bear this polleT in mind and are turther 

reminded that cbe.rf;es should not be referred to trial b;y general court

martial unless the;y can be disposed of 1n no other manner consistent with 

milltar,y discipline. 

--~---------------~-~~-------~-~~-~-----

184. M.C.~. 1928, Par. 34, p. 23. 



British ArIIJY poliq is simUar. Thus. the Manual of Milita.ry Law 

provides as followst 

"The powers of district courts-martial are sufficient 
to dMl with all ordinary offenses cOIlllllitted by non-con:missioned 
officers and soldiers. In the case of aggravated offenses 
however, a general court-mnrtial fIJIJ:',J properly be convened. 
(Xli 634). 

itA case should not, as a rule. be sent for trial unless 
there is reasonable probability that the accused person will 
be convicted. At the sarne time there may be cases where 
disgraceful che.rges have been preferred and where a court
IIl8rtial affords the only means to the accused of clearing 
his character." 185 

It IIII1st be conceded that dn.ring the war the d1 strict court was rarel1' used. 

the field general court taking its place. even within the United Kingdom. lnt 

the results have been. whether in peace or war, that onl1' the lDOst serious cases. 

and cases involving officers have gone to a general court-martial. all others 

baving been referred to district or field general courts or disposed of 

summarily. 

:British Naval procedure is otherwise, since the British Navy knows 

only the general court-martial. plus the disciplina..r;r court. for officers only, 

in time of war. However. the disciplinary powers of the commanding officer are 

very extensive, consequentl1' it is possible to dispose of many offenses summaril1' 

which would relflire at least a BUmmar:r court under our procedure. 

The NaVY" s official policy on resorting to trial by general court-

martial, cited above, i8 sound. However, because of the 11mi ted sentencing 

power of the summar,.. court and because of the grave problems of wartime dis

cipline, it became necesS8r:r to resort to trial bY' general court-martial in 

-------~---------------~----------------~ 

185. At p. 48. 
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the case of a lar~e number of pure17 mUita17 offenses which should !lOt haTe 

to be tried before the highest type of court available. It 1& belieTed that 

if the sentencing po er of the swmna17 court is increased end if conTerUJlC 

authorities are given greater discretion to dispose of chareea, the rate ot 

trial by' gene al court-mart:te.l can be still further reduced.. However, the 

present desirable policy of uniformity in simUar cases, 110 far as compatible 

wi th the requirement of individual 08ses, should be maintained. 

REC~mTION: 

1. It is recommended that tho A.dvisory Council giTe consideration to 

the following: 

(a) A. substantial increase in the sentencing power
 

of the su.mme.17 court-martial, 80 that oDl7 the ., st
 

serious charges need be referred to trial b7 general
 

court-martial.
 

(b) !he advisability of broadening the discretion of 

convening authorities in disposing of charges. su.bject, 

however. to broad statements of Department pol1q- 80 that 

desirable uniformity can be maintained. 

(c) Clarification and re-emphasl s of the present Depart

ment policy that cases should not be referred to trial '1\r 

general court-martial unless they can be d1 sposed ot 

in no other manner consistent with the requirements ot 

discipline. 

2. It is aleo recommended that the present practice of aintalJl1Jac da'hU. 

of the rate of trial by general court-lI\8I'tial within each command be oont1aue4, 

that such statistics be periodically reviewed b7 the Adv1aol'7 O1uncll, and ~, 
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whenever th1. rate seem. too high in &D7 CC'MIIWJD 4, posit1" action be taken 

to correct wbateyer detects in hardship, d1aclpl1D.e, trainUac, and IIOral. 

exi st 1D. SIlch command. 

6. DelaYs in Tr1al& 

One of the purposes of the decentralization recommended in the 

first :Ballantine Report was a reduction ot the time interval between 

the offense and the trial and between the trial and promulgation ot the 

sentence. It was pointed out in that Repo rt that the average elapsed 

time between the accusation and promulgation of the sentence in general 

court-martial cases had been in e %Cess of 100 ~s. of which approximate17 

00 bad elapsed before trial. It was estimated the.t decentralization would 
186 

renuce thi s elapsed time by' at least 60"- As a result of decCltraJ.1zat1on. 
187 

it is now stated that elapsed time averages 27 ~s. 

It is not known whether this figure takes into account the time 

elapsed between the offense (or return to naval control in absence cases) 

and the preferring of charges. This is an important faetor, which must be 

considered in looldng at the question of time delay'. Figures compiled 

b7 the :Board's staff of the cases reviewed b7 it prior to 1 Jul1 1946 

show the following averages, 

-------~~---------------------------
186.	 First l3e.llantine Report, p. 7. 

187.	 Hearing on S.. 1545, to amend Article 38 of the Articles for the 
Government of the Nav.r, 79th Cong., 1st Ses8•• H.P.., Committee 
on NaTal Affairs. 17 Janl1a17 1946, p. 2360. 
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Number of D!qB Number of D!qB Total 
between offenBe between Trial and Elapsed 
(or return to .lction of Comen Time 
Naval Control)
and trW 

ing Authori'7 

In a number of specific caseB the time delq seems excessive. The 

following are cited, bnt there are JD8I17 others: 

(1) Be:B. No.6: 148 days elapsed between return to Daval control 

and trial. 11 da3's elapsed between trial and action of conven1n8 authori t)

or a total of 159 daTs between the time accu.sed 1I8S returned to DaTal control 

and final action bT the convening author1tT. In the meant1me, while in the 

brig, accused coDlDitted another offense (oral coition) for which he was also 

tried. The offense took place in the united State., and no reason for the 

delay is seen. 

(2) Be:B. NOB. 3-4: (,10inder): 40 taT. e1apsN between return to 

naval control and trial. 27 daTs elapsed betWMa trial _d acUon of convening 

autborit)- or a total of 67 ~8 between the t1me acouee4 _B returned to naval 

control and final action by the convening authorlt;y. Although the offenses 

took place in Australia. the trial was held in .lustralia. and no reason for thi. 

dell\Y' i8 seen. 

(3) Be:B. 10. 185: 163 ~8 elapsed between return to navel control 

and trial. 22 c1sTs elapsed between trial and action of convening autborit)- or 

a total of 185 days between the time accused 18S returned to naval control and 

final action by the convening authoritT. It is to be noted however, that the 

convening authorlt;y considered this amount of confinement and reduced the 

sentence from 18 monthB to 7 monthB, nevertheless the offense and trial both 

took place in the United states and no reason lIeS given for this delq. 
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(4) Rt B. Nat 116: 72 days ela-psed between return to naval 

control and trial. 7 days elapsed between trial and action of convening 

nutbority or a total of 79 days between the time accused was returned to naval 

control and final action by the convei~ authority. From the time schedule 

attached to the review by the Legal Officer it is apparent tbe.t mi ting for 

the service record delayed the ce'.se 43 ~s; after this delay, and charges bad. 

been submitted, it took 29 d.a7s to bring the case to trial. 

(5) Be B. No. 299: The accused was returned to naval control on 25 

September 1945 after 20 da,ys' absence ll'1 thout leeve. After being held 69 days 

ll'1 thout trial, he broke arrest. He was a:gWehend8d the next dey, re-confined. 

and not tried until 35 ~s more bad elapsed. Total delay from original return 

to trial. after d.educting the one day of escape. 'Ms 104. to action. 107. 

A.ccused stated that he asked w!:G" he was not tried and 1'8s told ths.t "they were 

getting new ev-idence." On the trial he pleaded guilt7 to both the absence and 

the breach of arrest. The offenses and the trial took place wi thin the Un! teel 

states. 

(6) Be B. :rOe 458: 66 ~s elapsed between return to neval control 

and trial. 6 t18ys between trie.l and action of convenine authority or a total 

of 72 da78 between the time accused was returned to naval control and final 

action by the convening authority. It is apparent from the record that sooe 

of this delay was caused by difficulty in obtaining the accused's service 

reoord. 

Even though these Cases appear to be the exception rather than the 

ru.le, the d.e1a7s shown are excessive. It is believed that much could s till be 

done t01'l8.ra. reducing delay. Apparently the greatest single cause of delay bas 
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- - - - - - - - - - - -

let. 
failure of the ac('Used's aervic2 record to ar!'ive 0n tim~,. It i!' adi"'lf r1• 

that this could be greatly red.uced 83 a s)urce of d.eIlly if y:r0vit-.lon m>r.;> 

made for the making of duly authenticated extractg dot ttl" timte ~c v..,;ec.' s 
189 

records were forwarded to Washington upon hi E in! tisl absence. "-'"I.en. at 

least in tbose oases where the accused 1s tried at his own staticn. tnt'S€ 

extracts could be offered in evidence. '!'his procedure has been S1l.('C"<,~f'.l'..'. 

followed in many Army commands. 

ThA Army bas conducted a vigorous campaign t01ll8rd re<luction of 

de1q in general court-martial cases. A chronology is rec;uired t:: b~ kept 

and attached to each record of trial by general court-m~.rtial, with all 

excessive delays explained. The poli~ 1n the Europeon Tneater r~s been tc 

regr-rd 30 days as the maximum time between initial confinement or a!"rest 

(or the offense. if no restraint liaS illlposed) and the trial, fl..n,i15 ~s 

between th~ trial and the action of the reviewing authority, a total of 45 ~Vd. 

In some of the ser'lice commands in this co\.U.:tr;y, 15 ani 15, a total of 30 d~s 

have been regarded 809 the maximum perl"ds. 

Concededly, the A:rmy went too fl:1.r in this directinn• .An undignifi':;d. 

"race" devel::lped among the vnriouo service eOI:lllla.nds to see which on03 c')uld 

turn 1n tne best time record. wit.h considerations of justice, thoro~hness, 

188..	 The Navy bas tri~d to correct this sit-uetir'ln and by 1irective has 
provided that disciplinary action should not be delayed more thEn 
20 days qy the lack of service record. ~~ers Circ'ular Letter 45-917. 
dated 12 July 1945. 

189.	 Naval Reg.D.ations provide t~.t in absence e-:ses, whe:t t~e 1esert.'r 
entry is me.d.e in the service rec:lrd, that record vrill be forwarded 
to Washbgton. B\lPers MJ!..,"lUD..!.. Art iel e ])009)05. 
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and fairness to the accused playing a SI1bordinate rule. There is no 

thought to encourage such a result in the Navy. 

The Articles of War provide that when a person subject to mil1tar,y 

law is pla.ced in arrest or confinement intnediate steps will be taken to tr,y 

him or to d1 smiss the charges. A maximum of 8 days is to elapse between 

ini tial restraint and the forwarding of chargee to the 0 !ficer exercising 

general court-marti::l.1 jurisdiction. If this is not practicable, the reason 

for the delay is to be reported. Provision is made for the puniShment b.1 

Cl>urt-!I1B.rtial of an officer responsible for unnecessary del~ in investigating 
190 

'or carrying a case to final conclusion. The Articles of 'far and the M!IDual 

{or CourttMax:UAl further provide that persons shall not ordinarily- be 
191 

placed in confinement prior to trial when charged with a minor offense only. 

British Militar,y Law also discourages del~. It is required that 

charges be preferred within 24 hours of initial restraint. If at the end 

of 48 hours superior authority- has not been furnished with evid.ence sufficient 
192 

to justify retention of the accused in custody', he must order him released. 

The investigation and. report to the convening authority is to be made wi thin 

48 hours. If eie;ht days elapse wi thout disposition of the case by- summary 

punishment or by ordering the court to assemble, a special report must be made 

by the COl'JlllaIlding officer to the convening authori 1:7 and weekly thereafter. 

-- - - - -- ~ - -,- - - - - - - - - - - - - - - - - - - - - - - - - - ~ - ~ 
190. A.W. 70; U.S.C. Sec. 1542. 

191. A.W. 69; M.C.~., 1928, par. 19, p. 13. 

192. K. Be 536; M.M.L., 468. 
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193
 
However, this report is not required on active service. There is further 

requirement that if more than 15 da.vs (30 ~s outside the British Islands) 

elapse between the time when the convening authority receives the case for 

trial and the time the case is disposed of, either QY assembly of a court-

me.rtial or otherwise, the convening authority must report the case and the 
194 

reason for the del~ to higher authority. 

While expedition in handling charges is highly desirable, any speed 

which deprives the accused of time to prepare his case is to be deprecated. 

The Board bas noticed that in a number of cases reviewed by it, the charges 

were served on the accused one day prior to trial. It is realized that in 

maJ1Y' cases the accused was aware of the charged pending against him and 

defense counsel had ample opportunityr to prepare the Case prior to the actue.l 

service of charges. However, it is impossible to tell this from the record in 

most cases. It is hard to avoid drawing an unfavorable inference when the 

record shows the. t only one or two days elapsed between service of the charges 

and the trial. This is even more glaring in those cases in which there has. 

been long delay prior to trio.l. The mere formal recital in the record that the 

accused w;as ready to go to trial do es little to alleviate the suspicion that 

the accused in fact may not have been ready. It is true that the accused has 

the right to request a postponement, and the courts are directed to be liberal 

in granting such a request, "95 but it is better to insure in advance that no 

such reque st w111 be necessary. 

193. Arrq Act 45; ReP. 1; !i.Y.L., pp. 468, 616. 

194. B.P. 17(c) , M.Y.L., p. 627. 

195. N. C. & B., Sec. 399, p. 214. 
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The Articles ot far require that, in peacetime, five ~s elapse 

between service of the chnrges and trial, unless the accused consents to 
196 

trial within a shorter period. lfhile this requirement is not applicable 

d.ur1n& wartime, it was f'ound neces&al'7 to institute it as a atter of' polie,' 

dur~ World War II (unless mil1ta17 e:dgencies made immediate trial 

unavoidable) because it was discovered that too me.D1' accused were being tried 

wi thout baving bad adequate opportunity to prepare their defense. 

BriUsh .Anq law requires tbat the accused receive a copy of 

the summa17, or abstract, of the evidence &S lOon &s practicable after 

he has been remanded for trial, and at least 24 hours bef'ore trial. He 

must be afforded proper opportunity to prepare his defense. Charges must 

be sel'Ted on him at least 24 ·hours pr10r to trial. The officer serving 

the charges must, if' necessary, eJg;llain them to him and mu.st inform him 
197 

of' hi s r1.8hts in connection w1 th the secur1n8 of' witnesses on his behalf. 

In e:ctreme O8ses, where milita17 exigencies or requirements of discipline 

render it neceS8817, the convening officer ~ d1 £¥lense wi th these require
198 

ments, but this power 1s to be exercised only when abWOlutely necessary'. 

mlCQ!.WENIltT ION§I 

1. The present department policy of eJg;lediting the processing 

of cases should be re-emphasized and constantly stressed. 

2. ReaIJonable time schedules should be prepared and published. 

-----~-----~----~---------~----------~ 

196. A.W. 70; 10 U.S.C., Sec. 1542. 

197. ReP. 14, 15; Manual of' Mllit817 Law, p. 48. 

198. R.1'. 104; Manual of' 11111ta17 Law, p. 679. 

- 131



3. J. chronolog of each general court-martial Should be 

prepared with all del81's e:z:plained, and submitted with the record. 

4. The Advisory Council should consider the adoption, either in 

the Rules of Procedure or in Ifml Courts and Board~ of provisions to 

thE!' effect, 

a. That when an accused is placed under restraint 

immediate steps be taken to dispose of the charges against 

him. and that a complaint be filed, or investigation 

commenced within 24 hours; 

b. That such investigation be completed, where practicable. 

within 72 hours of its commencement; 

c. That the report of investigation be forwarded to 

the convening author1ty wi thin 8 days of the initial restraint 

or the delq explained; 

de That the accused be granted 5 day's between service 

of chnrges and trial, unless he waives this time or unless 

mUi tary exigencies render immediate trial absolutely 

unavoidable. in which case the record shall so state. 

5. The Rules of proce<illre or Naval Courts and Boa.rds shall clearly 

state that the avoidance of delay Shall be sabordinate to thorough-investigation. 

the right of the accused to prepare his defense, and. the accomplishing of f'ull 

just! ce in each ease. 
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Present Baval practice permits the accused and the Judge advocate 

an eqaal richt w cballElD8e an:r member ot the court tor cause. :10 peremptol"J' 

cbal1ence or challen&e to the arrq 18 permitted. It the cbal1enge 18 based 
196 

upon tm7 ot the seven grotmds aet torth in lIaval Courts and ~ard. and is 
197 

proper17supported bT the tacta it I!I1st be 8118tained. laW CoWs and :Boards 

states that it the challenged member DlElkes no response or DlElkes a response 

unsat1etacto17 to t1le cballen&er, tbe chal1euger aq otter testUlony in Stlpport 
198 

ot the challenge or mq eDUl1ine the cbal1e1l8ed member under oath. 'Dle court 

.ust Tote on 5ch cbaJ.l~e, unless the cbaJ.1eDged member excuses himselt. 'Dle 

vote 18 normalq taken in alo aed court, the cballeDged IIE11lber tek1ng no part 

tberein. J. majoriV vote will IUsta1J:l tbe challenge. In the went ot a tie, 

the cballence 18 not sustained. 

J.rrrr¥ court-martial practice on challenges is aubstantial17 tbe same, 

except that tbe accused and the trial judge advocate are permitted one perempto17 
199 200 

challenge each. The law member ms;r be challenged on1)" tor CIMIS8. 

-~--------------~---------------------~--

196. x. C. & ~., Section 388, 389. 

191. !!., Section 390. 

198.. Ide, section 391. 

199. ManBSl tor Qourte-MartiaJ.. pp. 44-47, (1928). 

roo. J.rtic1e ot War 18, 10 U.S.C., Sec. 1489. 
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British .lrmy practice penn1ts the accused to challenge any member. 

inclwU.nc the president. for oause. An objection to the president is fir8t 

disposed of and ma7 be allowed b7 a vote of one-third of the members; if allowed, 

the court is adJourned until the conveninc authori t7 appoints a new president. 

Objection. to other mElllllbers mq be allowed b;r a ma,Jorit7 vote. the member to 

whom objection has been raised not voti~. The accused ~ not object to the 

judi;e advocate or to the prosecu1K'r for aDT reason. No perempto17 challence 

is authorized. .l cballeIl8e to the panel 18 not authorized, but if the accused 

persists in Rch an objection it i. treated as an obj action to the .1ur1ediction 

o t the court. There h no proTt sion in the ~ .lct or Ral.es of Prooednre for 
201 

objections bT the prosecutor to members of the court. 

British IsV)'" pl'008dnre permits both the prosecu.tor and the accused to 

challenge aDT member for cause. Neither mJq object to the .1~e advocate. Ther. 

18	 no pl'Ovis1on for perempto17 ohallenges. lI'ach cba1lense is decided leparete17. 
a:>a 

all the lumberl Tot1Il8, whether thq bave been pr8Tiou817 objeoted to or not. 

The Rules of Procecmre tor .val courts-martial, propoled bT the 

McGuire Committee, provide an equal r1&ht to the prosecutor and to the aocused 
CX>3 

to ohalleDCe a:rrr member for cause. Ground, tor challenge are wbltantlalq the 

same as are preeent17 available. !!he Rule. differ from present procedure mainl7 

in that each oballellCe 11 to b. determined bT the JUdee advocate. .uthough the 

propoled rule that the .1u<1Ce advocate Iball det mine challenges 11 a limple one. 
_ _ _	 _ ~ _ _ _ _ _ _ - • _ ~ _ _ _ _ w • - - - _ • _ ~ _ _ _ - - _ _ _ _ _ • • _ 

~l.	 AI recardl cballeDg I cenera117, see Arrq Aot, Sec. 51 and l\1le 2l5, lUlea 
of Prooedure; M.¥.L. pp. 478, 633. 

302.	 Naval Dhc1pliD. Act, S c. 62; Naval Oourt-Martlal Reculation , Article 446. 
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Q)nustent with hi. independent position, there are certa1n difficulties involved. 

there a cba11eJ1&ed .ember decllne. to withdraw voluntari17, lt 11 les8 -'-rrassing 

to all concerned, and probabl7 of greater b8l1et1t to the accused, to Mve the 

mathr decided bT the co~ 1Jl cJ.osed aesalon, the challenged member not 

parUcipatiJlt;, than to ba.a a rul1nc in open court by the Juc1ge advo cate. Thh 

would be espec1ally true where the challenged member was of hieber rank than 

the Judge' advo cate. The ..tter is not of great consequence in 8ZfT event and 

probably either method would be eatiafacto17• 

.Altho'lJ4:h the McQuire 1lbles Go not mention the point, lt E:T be 

inferred fro. thea that the Jua,;e advocate i. not to be subject to challenge. 

Th1s :Board concurs in thi8 and agree. with the KcGaire CoJlldttee that the 

Judge adTocate ehould not be subject to challenge. J.8 noted above, this ls the 

IUle in British Kllita1'7 and 1laft.1 Law. Rowever. conslderation II1ght be given 

b;r the .Advisory Council to a prov1aion enabling either the prosecutor or the 

accused to tile a petition and affidavit of disqualification as to the judge 

advocate of a general. court-martial. This procedure is followed in the :Federal 

Courts. althoU8h the rlght ls rarely exercised 8€9-1nst J'ederal juc1ges and there 

is DO doubt but that !lave~ court-martial experience would prove to be the same. 

A more difflcul t question 18 presented concerning the determinatlon of such a 

pet1tton, if provided for. There is no substant1a1 reason wJ:v the Judge advocate 

should DOt be permitted to rule lIpon the petition himself. The court should not 

rule upon It. for the judge advocate is to be independent of the court. If it 

is considered unwise to permit the judge advocate to rule upon the petition, it 

could be provided that the l~l officer on the staff of the convening authority 

- 135 



pass upon the petition and affidavit. It seems impractical to mve the Jud&e 

ad'rocate send such a petition to the Judge ~dvocate General in 1'as~on for a 

ruling. Disqualification of a Judge adTocate depends more upon hil Oft. 

sene1bili ties and no jud&e advocate is like17 to remain in tbe case if the 

objections bave merit. CiviliaD. Judges act every dIq in similar situations. 

It is alao ~ested that conlJlderat1on be given to permlttiDl; the 

prosecutor and the aocused each a peremptory cballence. Thh 18 the oa.rrent 

~Jq' practice. It bas sapport in civil codes of procednre. where pro BIlPective 

jurr members are w.bJect to a number of such cha1.le%2&es. ~ though members of a 

court-martial who are obJ ectionable to either s1de can usually- be removed by 

chal1el1&e for cause, there are occasions when a member 18 felt to be preJudiced, 

y-et legal ground, for chal1e1l8e cannot be Jroved, or it 18 ElIIlbarrassing for all 

concerned if the attempt i8 made. In such a s1 tuation, a peremptor,r cba1l811ge 

serves a Just purpo se and help. to insure an impartial court. One peremptory 

challenge for either slde 1. recommended., rather than two or more, because the 

number of members 11 Usually- small compared with a civil JU17' panel. 

RECOW,tENDt\T IONS: 

It is recoJIIDendedZ 

(1) That provis10ns for cballenglng, substantia117 a8 

contained in Rale 5 of the KcGvJ.re Bul es, be included in 

DUe. of Procedure to be adopted; 

(2) Tbat the ~dv1eo17 Council cons1der the following 

problemss 

(a) Whether the Judge advocate on the court 
abould pass upon challenge. tor cause; 

(b) Whether the pro secd10n and the defense 
should each be allowed one peremptory challenge: 
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(c) Whether the prosecution and the defense 
should each be allowed to petition for disqualification 
of the Jud&e advocate; 

( d) If such a pet1tion is allowed. who should 
pass upon it. 

Under present procedure the oaths prescribed b;r the Articles for the 
204 

Government of the NaV7 for members of the court ane. the Judge advocate JDllst be 
205 

administered in ee.t:.h case. Thus. 11" a general court hears five cases in one 

day, the ouths !DUst be administered at the beginning of each case, even though 

the personnel of the court and the Judge advocate remain the same. J'a11ure to do 
206 

so constitutes fatal error from a jurisdictional standpoint. 

The .A.rrq I@:a.ual for Courts-Martial also requires that oaths be 

administered for ee.ch case and that the proceedings be complete without reference 
ro7 

to tm7 other case. 

The theo1'7 of this requirEment is that, since a court-martial is a 

court of l1mi ted Jurisdiction, the record in each case must show that all 

Jurisdictional requirements have been fulfilled. ~e :British.A.rmT. however. 

does not impose such a requireaent, although their courts-martial are also courh 

of l1Jaited Jurisdiction. A :BriUsh court-martial JtJJq be sworn at one tae to tr7 

----~~~-------~------------------------

204. A.G.N•• Article 40; 34 U.S.C•• S. 1200, and 40. 

206~ N.O. & :B., .A.pp. E-3 and Sec. 394, p. 213. 

ro7. Par. 49b, p. 38. 
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Iweral perlOn. 1». n.cce.alOI1. pro.lcle4 aoh per80nl are present when \he oath 
20e 

1. taka. 8114 _Te ..... g:t.•• the opporftait7 '0 obJect to _.b.r.. 

0'brt01Le17'. the preseIL' reqa.1r_ee' 18 '1ae-conl\1ld.Dc. !he firl' 

llallaa'1De Bepo '" po1».'e4 ou, that l' .e"e4 ao 1lIe1Ul purpoH. sa4 reooaMD.cled 

'ba' ,he oath be adIIW.tered at the tir.t ••••10. of 'he cour'. &ad that 1t 110' 
209 . 

)e repea'eel tor eaell Ab_quen' 'r1al. !he JlcOu.1re CommlUee hal also propoled 
210 

tba' rep_'ea. ac!111».htratl0. ot the oat118 be d1spcH4 wi the 

110 11 'belleT'd tha' thee, r.co__aattoI11 are 80_4 and shouJ.4 be 

ac1Dp'.
 !he ,,vlad1e101oul requir_a' QaJL be _thfeld bT provld1Bc tha, 

pl'Oper eJL1oz7 '" .te in the record of each oa.8 that the ortc1Da1 oaths had. bHl1 

c1D17 .Sa' .tezoK 1;0 the oo..n. !ldl 1....en101al17 the preeent practice with 
211 

respec' ~ the read1Dc of the precept. Thi' pro cedD.r' require., as a _tegaard, 

a prO't"la1on that all perlonl to 'be tried 'bT the oouri be presSIlt at the t1ae the 

oath 11 aclllln11'ered 8Zld ha." an opportualt;r to cMlieage. or in the alt.ma101~e, 

a proTis1on that the accused'lI right to challellP after t~em"er. ha.e 'bee 

nom 11 DOt wai••d it he _I not present at the till•• 

-~-~-~---~-~---~----~-~-----~~-----~~--~-~ 

ao8. BDles of Procednre. Balle 71; II.M.L.. p. 664. 

209. Report ot the !allantine COlIIIDltte•• 2. Septe.bar 1943, p. 8. 

210. I4cGu1re Bnle. -of Procedure. Bale 18. 

211. N.C. & B., Sec. 386. 
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.gECO~@NI¥l.TIOU& 

(1) Bales of procednre for Naval courts--martial should 

provide that the required oaths be administered to the 

members of the court and the jUrjge advo cate at the first 

session of the court. such oaths to be applicable to all 

subsequent trials before that court. and that the oaths need 

DOt be readministered unless the personnel of the court, or the 

judge advoeate. are changed. 

(2) T1vJ rules should also provide that the different 

persons to be tried should either be present at the 

administration of the oath and have a right to challenge or 

it not present, that their right to challenge 1& preserYed. 

3. Eleas ot Qs1l1;.y. 

J. Naval coUl"t-lIlarUal may le911l;r accept a plea of gu.1l t;r to ~ 

o fiense. but present departmental policy prohibits acceptance of a plea of guilV 
21.2 

to desertion in time of war. There is no rule in Army practice against accept

ing a plea of guilty, e&Cept that it 1s not considered appropriate in capital 

cases. The British J.:rrq Rules of Procedure provide that a plea of _1tY' will not 

be accepted if the charge or charges upon which an accused. is arraigned render him 

liable. on conviction. to sentence to death. If such a plea is offered. the court 
213 

will enter a plea of not guiltY' and proceed with the trial. This is in accord 

",ith the practice of lmglish civilian courts and that of many' of the states. 

-~-~-~~----'---------~---------------~~---

~2. SecNav Cir. Ltr. 45-529. 

213. Rules of Proce<iure, Rule 35. Manual of Military' Law, p. 638. 
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214 
including New York state, and is intended to inSllre that an accu.sed person 

charged with an offense for which the death penalt7 can be imposed not be 
215 

convicted without a full trial. It 18 believed that this rule is sound and that, 

in view of the serious conseqo.ence involved, the departmental pollC7 against 

~ccept1ng pleas of gull t7 in certain cases should be extended to all cases in 

which the death sentence may be imposed. This would preclude the possibllit7 of 

an unjust conviction of a serious offense on a plea of gnUt7 'by' an accused who 

s 1.nadequate17 represented b7 counsel, or who bad no counsel, and who did not 

full un rstand the nature of the cm.rges 8i;a1nst him. 

A plee. of guilt7 to a cri:a1nal. offense is in no sense unusual. A large 

er of cases in the c .,Uian courts are disposed of in this manner and, as a 

pracUOB1 tter, most cl.,1 Jurisdictions could not handle the Tolume of O&ses 

coming before them 1f each case had to go to trial. Under normal c1rCWDstances, 

a p of suilt7 is a satisfactor;y disposition of the case, at least as to the 

essential quesUon of built or innocenee. GenerallT spealdng, no one should know 

e ter than the accused whether he has committed the offense charged. This. how-

eyer, preswnes that the accused 1s :f'ullT aware of the consequences of his plea 

d that he bas entered 1 t after consul taUon with competent cotmsel. 

':!he Board has noticed that in a large n1Jlllber of eases received bY' 1t, 

the accused had pleaded gnUt7 to some or all of the charge s against him. In 
216 

so eases, this plea was entered after the accused had declined counsel. 

~----------_.. -----------_ .. --------- ~.. 
214. New York Code of Criminal Procedure, Sec. 332. 

215. See People y. La Barbera, 274 N.Y. 339, 343; 8 N.E. (2d) 884. 885 (1937). 

21. See, e.g., ReB. f2JJ, ReB. *17, ReB. 137. 
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- ----- - - - --- - -- - - - - - -- - - - - - - -- - - - --

.An accused, particularly when very young, may be ignorant of a legal 

defense which he may have. or ~ be unaware that the offense charged 1s not 

made out by the acts t.e committed. Pbr this reason the Board. believes that 8 

plea of guilty should nft'8r be accepted by a general court-lDartial when the 

accused is not represented by counsel. The Boar-i bes also observed thnt in most 

of the cases in which pleas of gull ty were accepted, the accused pleaded gail ty 

to the offense charged, rather than to a lesser included offense, which is the 

cODlIOOn practice in civilian courts. If the accused had elected to go to trial. 

he could not have been convicted of a greater offense than that charged, and 

the only effect of his plea. is to make trial 'I.UU1ecessa.ry. The B:>ard doos not 

make this observation in criticism of the practice of accepting a plea of guilty 

to the offense charged, nor ioes it mean to be unierstood as suggesting the 

practice of "bargaining" for pleas. The Board mere17 wi shes to point out the 

ser10usness of 8 plea of guilty in a trial by court-martial and to emphasIze 

the necessity that pleas of guilty be received only when the accu;;,'ld is ful17 

aware of the nature and effect thereo f. and only after consult..J.t1on with counsel. 

The Board believes also that even where the accu.sed is represented by 

counsel, the resuUs of a plea of guilty shou.ld be clear.l." eJlPlained by the Judge 

.Advocate. The on17 requirement at present is that the president r~n the 

accused "•••he thereby precludes himself from the benf£its of 8 regular 
21' 

defense and ask if he persists in such a plea. 1I ihe Boar<i believes that this 

does not go far enough. The judge a1vocate shou_d be require<i to arlvise the 

accused: 

(8) That the plea amuts the off 3nse as charged and
 
IIBkes conviction mandatory;
 

217. N.C. & B•• Sec. 414. p. 218. 
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(b) As to the pennissible sentence which ~ be imposed. 
He should also explain to the accused that a plea of guilty 
will not be accepted if the acca.sed claims a defense, nor will 
it be accepted unless the accused admits the actions in question. 

The Board further believes that the e~lanat1on of the plea of guilty 

ade bT the Judge advocate and the accused's rep17 thereto smuld be set forth 

in the record of trial exactly as given. This was prescribed proceiure in Al'ID1' 

General Courts-Vartial in the Dlropean Theater. The use of a printed form, 

conta1nineg a stereot)"ped recital that the required mrning was given, is not 

good practice. It always raises a question whether 8ZJ.Y' warning was in f~et 

given, and if so, whether it 1I1S adequate• 

.A.t the present time the court decides whether to accept a plea of 

guilty. The court also rules on special pleas. The Rules of Procedure recommended 

by the McGuire CommUtee propose that these f'wlctions be g1 ven to the judge 
218 

advocate. Since 41spoalt1oa of euoh matters is essentially a legal matter, 

this recolDDendatlon tlJPear. '0 -. soaa.. 

RECOi,}'lENDlT !ONI 

It 11 r8aommea..d that 'he AdvisoI7 Council ex> ndder the 

adoption, either in Rules of Procednre or Waval Courts and 

Boards as revisecl, Or provia1oJlS to the following effect: 

(1) That the plea of guilty shall not be received in capital 
eases; 

(2) TOOt the accused in f!IIel7 case be represented by counsel 
appointed for or selected by him, and that a plea of guilty 
be received only after an accused has bad an opportunity to 
consul t with counself 

~~------~-----~----------------------

218. McGuire !Gles of Procedure, Rules 6 a.nd 7. 
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(3) That in flVerr case the judge advocate nplain 
to the accu.sed the meaning and effect of a plea of gu1lt7, 
II1ch 8JlplanatioD to include the follo~& 

(a) That the plea admit. the offense, as 
charged (or in a lesser degree, i~ so pleaded), 
and make. conviction mandatorr. 

(b) The sentence which 8a1' be imposed. 

(c) Unless the accused admit. doing the acts 
charged, or if he claims a defense, a plea of guilt7 
wUl not be acoepted. 

(4) That the Judge abocate determine whether a plea of gul1tT 
should be accepted, 8Ild rule on all ipec1al pleas. 

4. .In.trocmction of Evidence after Plea of Ga.l1tz. 

Once a plea of guilt1' bas been accepted, the ns.impor"<08J1t step is 

detemination of the sentence. The general topic of sentence facto rs will be 

discussed later, with reference both w cases in which the accused bas pleaded 

guilty" and those in which he had. been found gu1lt7 atter a plea of DOt guilt7. 

At thi. point it is proposed to diseus. oD17 the question of what evid.ence, -if 

aDT, the court should receive after accepting a plea of guiltT and before 

proceeding to imposition of the sentence. 

Under	 present naval practice, evidence for the pro secution is usuallT 
219 

not offered after a plea of gui1t7, eacept in aggravation. In fact, the 
23) 

practice of introducing evidence, other than in aggravation, has been criticized. 

The teJU1.t is that, unless there are aggravating circumstsnces present or the 

accused makes a statement in mitigation, the court's knowledge of the offense is 

11mited to the summa17 description thereof contained in the charges and. specifics. 

tions. This is bardl7 an adequate basis for intelligent imposition of an 

--------------~--------~-~------~----

219. W.C. & B., Sec. 166, p. 137. 

200. See, for example, (1.10 2-1945, 52. 
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appropriate .entence• 

.1 farther COD.equace of ~he pre.ea~ practice i. ~ha~ the reoor4 of 

~rial. 1n 8Q.Ch a ca.e. 1a ve-q brief. The :Board baa 'beell ooD.ideralt17 hallpencl 

1. u. I'm_ ot ca.e. 'because of thi.. I~ bas foad it nece.sa17 ~o CO ou~.14e 

til. 1"8.oord ~o l_rn the facts aDd clrCUIIstance. aurroundlDg the oommhaloll of 

the offense. aDd consult sovc.s such a. report. of is ••tiptlOIl. pqchiatric 

inb"1e... and ••If-se"~ .tatement. _c1e bT the prisoner wh1l. ill oon&._t. 

101' review purpo •••• W ••ituation is =aatistactO-qe It 1e not pa..1Ue for 

a revlew1nc authoritT ~ CiT. nob ea... the co!llplete .tudT which they de.e"e. 

Moreover. ms:r aCC1l1ed. who or1giDall;r pleac1ecl cu11tT. mbeequ.ent17 colltend 

that th81' are 1Jmoc.nt aIld ak. state.ate to prlson authoritie. and other. of 

tbe c1rcam.tances uncleI' wh1ch thq oontend the offen•• wa. coDlll1Uea.. .1. Jd.ght 

lte upected, aost tRlob .tatement. aN ~lI1pato-qe .1 plea of calltT should 

elv. r18e to a t1Dal dete1'll1Datlon of emlt, ad &nlbt. 'ba..d OD po.t-trial nor1e. 

of prhoner. abo11ld not arlee to renc1er .ar. 41fftaalt the taak of ab.eqv._t 

r8Y1ew. If ~he reoord oon~ll.d the ooJI.Pl.t• • o-q of ~he ott••• aad U. 

aa.rrOWla1ag clrC'Wll.taDce.. there would ). 11ttl. 00cae10Jl for nch 6;)u""•• 

The other side of ~he p1cu~re 1. tbat .., aocu••d plead ca.1ltT 1a the 

hop. tilat ~he court will be more l8ll1en~ 1t it do•• BOt D.oW all ~he olrCWI.tance. 

of ~he offill'.. or 'beO&u•• of the cle.1r. DOt to haT. all ~he a..taU. of ~he 

offlll.e spread apell a pe1'Ull.t r.oord. .,th. pclat. of view are ta.1.l7 _ur..... 

able end de..". colllideration. BoftYer, the ~ qu.tia woul4 appear to 'bel 

1h1ch wUl greater ••". the enda of .1u.tioe, a eentcce ba..4 'apOn abo..... 

ot all ~ taoh ana. oiraamataoe. of the oft..., or oa .. pl_c11Ap oalT 

-!U. 



Under j;ruq court-martial practice, a plea of guilty does not 

preclud.e the taking of evidence, and in the event that there are 8ggraTatlDc 

of extenuatiD& circametances not clearly shown b7 the specifications and pleas, 
221. 

an:r available and admissible evidence al to c1r~.tance. aBT be introdaced. 

J.ctual17. it is the cOJIJIIOn practice for the proseca.t1on to prove its entire 

caee, despite a plea of guilty. 

Ur.der Briti sh J;.;rrq practice, the court is required, after a plea of 

guilty, to read the prepared 8UIDllI8.17 or abstract of evidence. and annex it 

to the proceedings, or, if there is no swnma17 or abstract, to hear and reeord 

sufficient evidence to enable it to determine the S81tence, and to enable the 
222 

confirming officer to know all the circumstances connected with the offense. 

It is suggested. in order to give the court and the reviewine 

authori ties !lOre complete information, that naval courii-Mrtlal l'Illesof 

procedure include a provision that in any case where a plea of guiltT 1s accepted. 

the prosecution should nevertheless, offer the evidence of the complaining 

wi tness. .A.fter the prosecution has put in i te proof, the court would then 

receive the additional matter which is required following a finding of guilty 
223 

after trial of the issues. 

It is also ~ested that the report of pre-trial investigation be at 

\ached to the record, althoU&h it should not be received 1n evidence. It will 

often be of inestimable value to subsequent reviewing authorities in eval.uat1n& 

----~--------------------~-~-~------~~---

221. Ilanual for Courte-tlartial, 1928. par. 70, p. 54. 

222. :Rules of Procedure. Rule 37. Yanual. of 1i111t:ary Law, p. 640. 

223. See discussion p. 167. et. seq., infra. 
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an ottense, espec1al17 in caeel where 'he aO'hal eTidenoe 1ntroduced 11 IC81dF. 

HOweTer, the defense counsel ahould 'be ebown the pre-tr1al lDvedleation report 

and given the opportuniV to ola.1eft to itl incluaion 1n whole or in part al e1tmr 

1Daocurate or preJwJ1e1a1 or for.., 1"8&10.. The ~e .ldvocate lbould rule 

on theee obJections. Defenl. o01Ul.el 8bould 1& aD1' case be required to ltate 

tbat he and the defendant laTe read the pre-trial lDveat1gation report and that 

theT acree y:.th it or d1aacre. with 1t 1Jl whole or 1n part and 1f 10, which part•• 

It 18 bell"ed tbat ac1optioa of thele proposals would DOt onl7 tarDiah 

the court a better 'ba.1I for aatemUat10ll of tbe sentellce, lnlt would provide a 

Mre COIII.P1ete reoerd tel' review ad ol._q purposes. Moreover, 1t would..a 

l' posa1ne forrertew1Dc a'lltheriU.. to giv. little or no credence to nbsequellt 

protestationl of 1Jmoc8Ilce ... 1Ilr all a~.ed. 

R!li9MII!!TJ'rIO.SI 

It 1. reoo__48d that the J.c1Yl_17 Co_oU connan 

(1) J.dgpUOIl of • pl'OTis1oa 1D the Bal.el of procedDre that 

where a plea of call~ 1. accepted, and prior to the detel'll1natioll 

of the I.teee, the pro.e.tlon aball perpetuate the COllpla1Dant l • 

te ItbloDl' WIlder oath. 

(2) b .dv1.bll1tT of attaoh1Dc ,he pre-trial report of 

lnveatlption to tbe record, &f'-r the verdiot, for cons1deration 

on r"lew, bu.t Ilot a • .,.148110e oa the trW. after the defense 

whole or in part, •• preJud1c1a1 or for &fIT other reason. 

5. Attendance ot W1\1".e,: Qpntempt•• 
224 

.A.rticle 42(b) ot the .A.rtlclea for the aovermllent ot the WaV7 prov1dee 

~~t_a_~~_c~u:t:~l!l_o:20!1'! ~f_l!q!1~)~s~W!r_~ !s,!U! !1~-P!0~'.!8__ 

224. 34 U. s. C., sec. l200 end 42( b) • -146 _ 



to compel witnesses to appear and testlf7 It.....hich United states court. of 

criminal Jurisdiction within the state, Terri to17, or D1.s trict, where such 

naval court shall be ordered to s1 t mq lawtal17 iasu.e. It 

There i. no problem concerning the 81DIlIDoD.!.D& ot naval witnesses. 11 

the case ot civilian witnesses, although the subpoena power runs throughout the 

United states, there 18 no power to punish aDT person resici.1ng bqond the State, 

Terr1to17~ or District in which the naval court 18 held tor wilful :failure to 

obJq the su1:pOeDa. Thus, a general court-martial littiDg at the :Brooklyn NaV7 

Yard JIJlq compel the attendance ot civilian wi tnesse. who reside in the State ot 

New York and prosecute them tor w11tul failure to appear, but should the same 

court desire to hear a c1v1l wltnel. rel1ding 1a Jl'ew Jersey, it could not compel 
225 

hil attendance. 

Under Article 42(b) , a IIWI1IDEU7 court or deck court likew1se bas subpoena 

power which 1'W1S throughout the United states. BOwever, these courts ce.nD.ot 

compel the attezumnce ot civilian witnesse8, even if they reside within the state, 

Territo17 or District in whicll the court is held. '!'his is beeause Article 42(.) 

authorizes punhbment only tor witnesses who wilflllly neglect or refuse to appear 

at a general court-martial or court ot inqa,i17. Consequently, as was pointed out 
226 

in the tirst lnllant1ne Report, a IIlbpoena to a ciTUian witness to appear 8J1d 

testif7 before a stDlIIllary court or deck court is, in legal effect, a mere request. 

The .Article8 of War provide that the trial Judge advocate ot a general, 

special or SUIIlIl&li court-martial has power to issue the like process to compel 

---~~~--------------~-----~----~-----~---~ 

225. A.G.W. 42(c), 34 U.S.C., Sec. 1200, and 42(0). 

226. At p. 11. 
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witnenes to appear and testifY which courts of the United. states, baving criminal 

jurisdiction, may lawfully issue; but thA~ such process shell run to any p~~ 

of the United states, its territories and possessions. A civilian withess, baving 

been d.u.17 subpoenaed, is guilty of a misdemeanor if he wilfully neglects or 
227 

refuses to appear before aDT court-martial. 

1here the testimony of a civilian witness is essential 1n a trial by 

naval co~martlal, injustice ~ result from lack of power to require attendance. 

A general court-lll.3.rtial should b&.ve statuto17 power runni13& throughout the United 

States, its territories and possessions, to issue process to compel the attendance 

of civilian witnesses. J:D,y such witness who wilfully neglects or refuses to 

appeaT, or refuses to qualif1 as a witness, or to testify, or produce documentar,y 

evidence which such person bas been legally subpoenaed to produce should be 

deemed gu.1l. ty of a mi sdemeanor. This power to punish should not be limited to 

persons residing in the state. Territo17. Possession, or District where 1n the 

court is held. 
228 

The revised articles proposed q, Commolore White and b7 the McGuire 
229 

Commi ttee would. eliminate the present restrictive provisions of Article 42( b). 
230 231 

The )leQuire Committee draft and the Judge J.dvocate Geners.l draft woul d al so 

el 1minate the present restrictive provisions of Article 42(c). However, the 

articles proposed by the Judge J.dvocate General do not specifically empower a 

SUllIlla17 eourt-Dlartial to issue process to eompe1 the attendanoe of witnesses or 
232 

to punish witnesses for failure to appear before a summary court. The While 

.. - - -- .. - - - - - - - - - - - - - - - - - - - - - - .. - - - - - - - - -- -
~. J.rticle of war 22, 23; 10 U.S.C., Sec. 1493, 1494. 

228. VIM te Draft, Article 16 (a). 231. JAG Draft, Article 11 (b). 

229. McGuire Draft. Article 9 (a). 232. JAG Dra.ft, Article 15 (a). 

230. McGuire Draft, Article 9 (b). 
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dran articles omit the proTis10n which would penalize failure to comp~ with 

a eu'bpoeDa. 

Where the defendant cannot afford to ~ the expenses of his own w.tnesses, 

and the Judee advocate is satisfied as to this and their need, the c> TernB1ent 

should A.SSWDe the f1:aanc1al burden. A special fund is neCeS8&17 to remove thi. 

tund from the regular lIav;r budcet. If Congress appropr1ates mone7 dlrect17 7e&r 

b;r 7ear to the use of' the Judge Advocate General for the purpo se, there 1 s no 

&ulger that bud&et dittlcultie. will prevent a defendant baTing needed witnesses. 

Present Article 42 (a) deals with contempts of' court. It has been 

construed as not extending the author1 t7 to pun1th for contempt to a summal'7 
233 234 

court-martial or deck court. In the articles proposed b,r COlIDodore White 
235 

and by' the Judge .A.dvocate General specif'ic provi sion 1s made for contempt 

proceedings in general courts-martial, 8WlII\8.l'7 court ...martial and courts of' 

inqui17. The article deal1n& with contempts of' court proposed b;r the McGuire 
236 

ColIlllittee, do es not mention SWIIIlla17 courte-martial and might be construed in 

the same manner as the present J.rtlcle 42 (a). l'or this reason the former pro

po sal. are IIOre desirable. The three propoeals differ in the treatment of pUDieb

ment f'or contempt, bu.t the differenc•• are not material. 

- - - - - - - - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~ ~ 

233. N.C. & B., Sec. 290, p. 180. 

234. White ])-aft, Article 11. 

235. JAG Draft, Article 11 (a). 

236. McGuire Draft, Article 4 (b) (8). 
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RECOMM:sNTIAT IONS: 

(1) Article 42 (b) should. be repealed, and in its stead 

a new article enacted empowering a general court-martial. 

a summar.r court-martial, and a court of inqui17 of the 

naval service to issue like process to compel witnesses to 

appear and testlt:Y which Un1 ted states courts of criminal 

Jurisdiction may issue, such process to run to any part of 

the United ~s, its territories and possessions. 

(2) Article 42 (c) should be repealed. and in its stead a 

new article should be enacted. providing tmt a:rq person 

SIlbpoenaed to appear as a witness before a generel cour1i

martial, ': lIUIIIIla17 court-martial, or a court of inqu117 of the 

naval se:rv1 ee. who rilful17 neglects or refuses to appear. to 

testi:t"7 or to pro '.hoe documentar.r 8'9'idence which such person 

m:y bave been 8l1bpoenaed to prodnoe shall be deemed gailV of 

a m1sdemeaaor. 

(3) Article 42 (a) should be repealed. and in i te stead a new 

article should be enacted empo..eri~ a general court-martial, 

a SUIIII11&17 court-martial, and a. court of inqu117 to punish aD7 

person for contemp~ 0 f coun. 

(4) The Judge adYocate in his discretion should be authorized 

to order transportation at government e~en. e of witnesses for 

defense where it appears that the defendant is without Ileans. 

and Oollgre8S should be aaked to appropriate a special fUnd 

outside the 1"'8CU1ar Navy buclget upon which the Judge .1dvocate 

General ~ draw for thh purpo.e. 
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6. En'ings on EVi1ence and Other Interlocutory Qlestiona. 

Uncier present naTal court-martial practice the court rules 

on all matters pertaining to the introduction of evi1ence and determines 

all other inter10euto17 questions which arise. On objections to a 

question or to the aemission of a:IJ:T ev1 dence, the court mu.st determine 
237 

the matter and its decision 1s entered in the record. 

If the 

court disregards his advice, he may enter his opinion on the record and 
239 

the court rtJB:1' record the reasons for its decisions. 

In Section IV ofth1. report there is a discussion of the 

present procedure on determining evidentiary and interlocntor;y questions, 

and the problem is raised whether this procedure should be modified to 

empower the Judge advocate to rule with f1nal1t7 on questions involving
" 

the admissib1l1t7 of evidence, competenc;r of witnesses, and interlocutory 
240 

questions generall;r. It 1s unnecessar;y to repeat this d1scussion here. 

lht the formal manner of determining snch questions may well be taken 

up here. Under present procedure, the court 1s closed for deliberation 

upon challenges, sutticienq of the charges and specifications, pbas in 

blr of trial and 'Opon the general isSlle, objections to que8t1ons or to 

preferred evidence, and upon other occasions. It bas alree.~ been 

------------------------------------~ 

237. N.C. & B., Sec. 271, p. 173. 

238. Ibid.., Sec. 400, p. 214. 

239. Ibid., Sec. 400. 

240. See discussion in Section IV, 5 (2), ~. 
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,
 

pointed out b7 the :BeJ.lant1ne Co_lttee that such procedure re8l11h in eonside1'
241 

able loss of time. The COlllDUtee recommended that the court be required to 

close only to deliberate upon findings not proved by ple¥nd upon sentence. 

In all other instances the Committee llecolllllended that the court close only when 

the president 80 orders. either upon his own 1nitiatiTe or upon motion of anT 

member. 

Generally speaking, under .A:1:'I1q court-martial procedure. the Court 
I.. 

closes tor deliberation only on tind1n8s, sentence and challenges. All ruliDgs 

on interloeu.to17 questions (other than cha.11enges) and on the admissibility ot 

evidence are made by the law member. in open court. On interlocutory question.s. 

other than an objection to the admissibility of evidence offered dnr1ng the 

trial, it a member objects to a ruling b7 the law member, the court 1s closed 
242 

and the question decided by majority vote. This procedure restllts 1Jl fewer 

delqs than are experienced in naval trials. 

illCOMMENIllTION: 

'.l.he Advisory Counoil should consider the question of the manner 

of ruling on questions of evidence and interlocutory questions, 

in connection with eir consideration of the powers to be g1ven 

to the jUdge ativocate 1n these mtters. 1ha.tever decision 11 

reached on the latter point, the Rules of Procedure lhould 

provide that ralings on these matters be made in open court and 

that the court be closed OMy tor deliberation on the findings 

and sentence and at such other times ae ordered b7 the pres1d.ent, 

either on his own initiative or on motion ot a member or ot the 

Judge advocate. 

--- - - - - -- - - - - - - - - - - - - .. - - ~ --_.. -.. -_.... -- -~ 

241. Report of B81lantine COlllllittee. Septe.ber 1943. p. 9. 

242. l4anual for Court.-Martial (1928). Par. 51. p. 39. 
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7. The A.ccused as a Witness. 

There should be DO curtailment of the privilege against se1f

inorimination. It 18 a eonstitutional privilege and one of the Jlost importallt 

whioh an accused enjoys in IlAwal and mllitar,r Justice• 

.In aooused 11181' now refuse to test1f7 and sa.eh refusal cannot be COlD

243 
mented upOL .In acoused l1J8:3' make an unsworn statement in extenuation or 

=* 
mitigation, either orallT or 1n writtDg, and DOt be subject to cro...e:mm1natloD. 

If an accused SO elects, he IlI&1' take the stand and testity 1n his Oft 'behalf, 111 
245 

defense or 1n mitiption. If the acoused testifies, he is abject to eros.. 

e:ram1nation as is 8Jq other witness. .A1thoU&h greater 1atltuie is allowed in the 

cross-examination of an accused, he mq DOt be cross-eDmlned on matters outside 

the scope ~i the charges on which he testified on direct emmination, except to 
246 

test his creiibllity as 8- witness. PreSt1!lBblJ", although lAval Courts and l30ards 

is silent on the point, an accused rJJIq take the stand to testify for certain 

11m1ted'purposes, sa.ch 8S offering test1mo~ that _ alleged confession ... 

obtained invo1untarilJ", and therelr,r 8I1bject himself to crou-emm1natioD oDlT 
247. 

~s to this limited issue. 

~--~~-~--------~-------~~~-.--~-----------

243.	 B.C. &: »., Seo. 234, p. 160. 

244.	 B.C.&:B., sec. 419, 4.00. 614, and see O.W.O. 1-1942, p. 152. .1 sworn 
statement, at 8Jq stage of the prooeeding., i8 not approved. The aocused 
rather should ~ the ltand and testify. B.C. &: :B., Sec. 419. 

245.	 Ibid., Sec. 284, p. 178. 

246.	 Ibid., Also lee complete discussion in C.~ 37-1918, p. 16; O.M.O. 3>193>; 
p. 16. 

247.	 see J..rtq rule 1n IV llall, JAG, 110. 8 (August 1945), p. 8. 
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Uter	 the court hal made Us t1Jld1D&s an accused maY offer sworn 
241 

testtJllOq 1Jl extenuation or 111Up-tioa 1n sa appeal tor lemenq. .An 1U1811Orn 
249 

statement at this stace ot the proceed.1Dca wUl not be favorabl;r rece1vecl. 

Present naval procedure, as outlined above, 11 essentlallT the same 

as that followed b;r the Artq and b7 the :BrItish U'rq. Lone US8&e seems to be 

the onlT reason tor continuiDg sOJBe phases ot this procedure. )'or eDlllple, 

there appears to be little or DO lep1 justification for permittiDg the aeaa.sed 

to offer an 1U1sworn statement 1n 1111 UgaUon duriDt; the trial. JJ.l other 

wibesaes mst be sworn. It the aceused desire. to makes a statement ch1.rlnc 

the trial, it should be under safegoard ot an oath, the .... as aD'T other 

witness. Perhapi he should aleo be subjeot to cross-nam1natloD. if he elects 

to speak. 

Justice requires a fair trial to both sieles and there 11 DO real 

reason wb;r the eourt ahould consider tu1S1'lOrn statements ot the accused ..ben the 

prosecutor il l1m11;ed to sworn statements. Of cours. the Nle 18 a trad.! tioDal 

one, based on a desire to give the accused eve17 "break, I and 11ke other 

traditions, U should DOt be l1ghtlT cast aside. lht it is believed that the 

t1me has come for its r~eDm1nation. 

Under present practice, the reverse procedure pertains when the court 

bad made ita fincl1Dcs•. The accused aT then otter sworn test1aoDT in exte!lUation 

or mitigation in an a.gpeel for lenienc;r on sa:ltence. At this t1me an unsworn 

statement is not favored. Moreover, if the accu.sed makes a sworn statement he 

subjects himself to cro88-eDmination. ']his practice appears to be as unrealistic 

-------~------~----~~-------------~--------248.	 O.K.O. 1-1942, p. 152, N.C. &I B., Sec. 164, 165. Oompare N.C. &I B., Sec. 41.9 
for statement prior to find1Dga. 

idem. uter findings, the aceu.sed ma:r take the stand and testit)' in 
ait1t;ation or extenuation, but he thereb;r subm11;, himself to crosB-emm1.natlea. 
Ibid. 
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as the unsl101"D datement pel"lllitted dur1nc the trial. The logic of peraUUng 

unsworn sta'ementa dnrlDg the trial when the is8l18 of pUt or innocence haD&s 

1n the balance and that of requiring sworn testimoD7 atter the trial when onlT 

the question of clemenc;r and merC)" is involved. 1s difficult to perceiTe. 

It is recommended that the .1dv1so17 Council considers 

(a) Review of the present rule permUting the accused 

'0 make an unnorn statement during trial without SllbJecttng 

himself to cross-examination. 

(b) Revision of the present rule requiring that evidence 

in extenuation or m1 tigation, after find.1nga, be 11ll.der oath, 

and of the rule 41scounteDanolng 11ll.sworn statements at this 

time. 

8.	 Motion for Finding of 10 t Gui~. 

There is no provis1Qn in present naval court-martial procedure for 

a motion for a finding of not gu.ilt1'. 

The Manual for Courts-Martia.l provides that at the close of the 

case for the prosecution and before the opening of the case for the defense, 

the court my, Oft motion of the defense for findings of not guilty. consider 

whether the evidence before the court is legally sufficient to support a finding 
250 

of guilty as to each specification des1gna.ted in the motion. The la.. member 

rules initiall1' on such a motion, but if a:ny member ObJects to hi. ruling the 
251 

question 13 decided by a majority vote of the court. 

--------------------~--~~----------------

250. Par.	 71d, p. 56. 

251. Pars. 71d and 51, pp. 56 and 39. 
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tTnder :British A:rTl!J' procedure the accused or his counsel. at the 

close of the case for the pro s8cution. JlJKI' submit that the evidence given tor 

the proseCl1'Uon bas Dot established a priDlB;, ~ case against him and that he 

should Dot. therefore. be called upon for his defense. !he court will 

consider this eulDission in closed court and, if they' are satisfied that it is 
252 

well founded, must acquit the accused. 

:EW.es of criminal procedure in lI08t c1vil1aa. jurisdictions permU the 
253 

defendant to move for an acquittal at the close of the prosecution's case. 

The J'ederal Bnles perzit such a motion on behalf of the defendant and permit 
254 

the court. on i 108 own aotion, to order an entl'7 of ju.dt;ment of acquittal. 
255 

The first Report of the llallantine Committee recommende1 that 

provision be made for Sllch a mtion. The Bules of Procedure proposed by' the '

McGuire Committee do not mentioD it. 

If the evidence introduced 'tv the prosecution is inSlU"fic1ent to 

sustain a finding of €\lUt1' as to an:r charge. it should not be necessal'7 for the 

accused to proceed with his defense. and he should be able to test the sufficiency_ 

---------------------------------------_ .. 
252. Bnles of Procedure, BI11e 40. n. 1. lIanual. of Mll1ta17 Law, p. 644. 

253. See, eg., Bnle 29. Fed. Rules. Crim. Proc•• 18 U.S.C., Sec. 687. 

254. idem. 

255. p. 10. 

- 156 



ot the prosecution'l caae before proceed1nc ta.rtber. It would result 1n a aaTiDe 

of time for all concerned if the motion should be granted. There is DO reaeoJl, 
256 

however, ~ decision on 8l1ch a motion could not be reserTed 1n a proper case, 

and the prosecution permitted to reopen its case and produce farther evidence. 

It 1s suggested that the init1al ruliJIg on a aoUon for a f1nd1nc of 

not cu11ty' be determined bT the judge advocate, dnce 1t raises a question which 

is primarily one of law. However, since it might sometimes be cone1dered a 

"m1%8d question of law and fact," it is suggested that it be provided that 1t
 

an7 member of the court objects to the ruling of the Judge advocate, the quesUoll
 

is to be dic1ded bT a majority vote.
 

PCOMMENIlt\TION:
 

That the AdTisoq OouncU give consideration to inclusion 

in Rnlea of Procedure of a provision granti:1g the 

accused the right at the close of the prosecution'. case 

to make a mottOIl for finding of not gunt7 aa to &1J.7 or all 

charges and specifications. If the judge advocate determines 

that the evidence 1s legal17 insufficient to support e:rrr charge 

or spec1f1catioJl to which such I1Otton has been directed, be would 

Illstain the motion and direct that the accused be found DOt guilt7 

as to mch charce and specification. .l proviso II1ght be added that 

such rul1!l& be 8ubject to objection bT a:q meaber of the court 

and, ill the event of such objection, that the question be decided 

~ a me,Jorit7 vote of the court. 

--------~--~~----------------------------

256. TAle i' the ArrD7 procednre, M.O.Y., par. 7l~ p. 56. 
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9.	 Deliberation and Vote on l'1ndings 

J\uldamental in aJJ3' system of justice is the determination ot guilt 

or innocence. Conv~ ..tion of the innocent is ~tal to justice. So deep17 

imbued is thi8 notioniD the Anglo-American criminal law that it is often 

said that it 18 better that 100 guilty men be set free thEm that one inno

cent man be convicted. Oar 81'810. of m1lita17 and nan.1 Justice bas adapted 

this phi10aopq who1e-heartedly. The B:>ard believes, from 1ts review of 

the cases which have come before it, that ffRe17 effort bas been made b7 the 

NaV7 to adhere to it. 

The :Board bas eeen no evidence that court mEBbers haTe been 

influenced in arriv1.n& a 10 their findings b1' consideration of the real or 

supposed wishes of the convening authori1;)". That a certain portion of the 

public or of the press does not share this view is perhaps unfort1lDSte, but 

the :Board sees no occasion from this for ill-founded and ill-considered 

attacks upon the good faith and integri1;)" of court members. 

The ]3oard does believe it important, not onl1' that naTal courts 

administer	 true Justice, but that eve170ne in the seNiee, and the general 

public as well, be convinced that the)" do so. One step which the :Board 

feel s would be halp1'al in attaining tbi a goal would be to affirm, in NaTal 

Courts and :Boards. or elsewhere, in unmistakable l~e the proposition 

that 1n deliberating on and arriving a. 10 their findings members of a court

martial are bound on11' b1' their conscience and 'b7 the oath which thq have 

taken to do Justice according to law and are subj ect to no other influence 

whatsoever. The :BrUish baTe taken the .rouble to do this, as the following 

quotation from the.J(Mua.l of KUlka Law shows: 
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"The eo~, in consid.er1D8 their deeision, must not be 
influenced by the eonsidera.tion of a.rJ7 supposed intention ot 
the conveniD& officer in eendiDg the accused for trial l:\r a 
particular kind ot coun--..rUal. In.any cs.se8 the conVeD
ing officer rill have deet dad no more than that a prime. tacie 
C:2ue E'&atnst the accused 18 shown upon the 8'QIlIIDB.1'7 of evidence 
And he rill mve formed no opinion a.s to the guU t of the accused. 
.An aeqllittal, therefore, is not in itsif' a reflection upon the 
convening officer. Even if it were, it would afford no reason 
whatsoever tor a court to convict, unle8s the evidence estab
11 shed. the cha.~e. It 2!J'1 

'1nder	 present practice the court, after deliberation, votes upon 

the fincl1nga for each ipeclfication beginning with the first. The manner of 

recording the vote is as followsl Eaeh member writes his Tote ("proved," 

"not proved, II or ~roved in part II) OTer his s1&Dature and bands hie vote 

to the president. The president then reads the votes aloud, without die-

closing how each lIlember -roted. In a general court-martial the same procedure 

is to1lond in voting on the charges. 137 unanillous vote of the court the 
258 

minutes of the vdtes ma::r be preserved. 

The manner of vot1Dg on f1nd1n8s prescribed for J..rrq court.-.rt1al 
259 

requires 8ecret written ballots. The junior member COurt8 the ballot•• 
260 

The president checks the court and announce, the result. 

The British J..nrq and British llav,y procedure both require a voice vote 
261 

on tindiD€;s, in the invert)e order of rank. 

~~~-~-----~-~------~--------~~-----------

257. Manual ot Kil1ta.%7 Law, p. 58. 

258. X.C. & B•• Sec. 425. p. 222. 

259. };. Manual for Courte-Kartial, par. 78d. p. 65. 

260.	 A.I. 31; 10 U.S.O•• S~c. 1002. 

261.	 Rule 69, nule. of procednre; 1Ianua1 of IlUit8.17 Law, p. 663. Baval 
Court-lfartial Regulati8na• .A.rtl~le 466, R. :Be 11, Adm1ralt;y )lemo mnchull 
on Naval Court-Martial Pro cedure, (0a.Dacb. 1943), p. 63. 
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The present Navel pra"tice of requiring that each member sign 

his vote seems to serve no useful purpose and could conce1vab17 result 

ill inJustice. The J.rm:T qstem of secret written beJ.lot gives a degree 

of protection and confidence to the individual members. and the B:>ard 

'hl1eves tlBt the NaVY' would do well to adopt the .A.na1". procedure in this 

respect. 

The decision of a JlioriV of the members of a naval court-martial 

becomes the f1nding of the court. In the event of a tie vote the result 
262 

is recorded 1n the ~ IIlOst favorable to the accused. Thus. a t1e vete 
263 

can result in an acquittal. :British Arrsry and NaV7 procedure 18 the same. 

Prio r to the 19.20 rev! sion of the J.rticlee of War the J.rrrq rule 

on the number of Totes re~ired for conviction was the same aa the present 

llaV7 rule. except that where conviction required a mandato17 death sentence 
264 

(l.e•• for SPT!n8) a two-th'.rds Tote was necesll&l'7. III 19.20 • .Article of 

War 43 was enacted which requires. (a) tTMnillOus vote on findings where 

conviction carries a mandato17 death pena1't7; (b) .A. two-thirds vete on all 

other convictions. 

~--~~----------~----~--~-~--~--~-------

263. A.rrq Act. Sec. 53(8); 14anual of Mill ta17 Law. p. 480; Naval Courts
Martial Ragu!ations. Article 466. 

264. 'flintl1ro'R,. a. 01t. !EP.!A. note 3 at 172. 

- 160 _
 



.11though thie rule results in gt"eater protection to an accused, 

objection can be raised to it on two grounds: (1) J. minority can aCqllit; 

(2) The proeecution and the accused may improve their respective positions 

lu use of the perempto1'7 challenge. because a fraction of a vote 11 required 

to be counted as one. Jbr eDmPle, on a court of 12, 8 votes are required 

to convict and 5 to acquit. On a court of 11, 8 votes are still required 

to convict, but 4 will acquit. Defense counsel can take advantage of thi. 

8i tuation 1:V perempto17 challenge of one lIember, therebT disturbing the 

chances for conviction. In other situation. the prosecution can improve 

its chances b,y perempto17 chaJ.lenge. There is no evidence, however. that 

this device is CODlllonly resorted to b;r counsel in .A.rttq courts-martial. 

Kost civil Jurisdictions require that the Ja.r7 reach a unanimous 
265 

1FJ8rdict in order to make a finding of gullty in a cr1m1nal case. Some 

also require a unaniaous vote to acquit, while others bold that 1f there is 

not a unanimous vote to conTict, then the defendant DIlst be acquitted. The 

requirement of unanimi t1' bas been criticized as CI1IIlbersome and 1».8 resulted 

in a large number of mi&-trials requiring re-trial. 

The Rules of Procedure proposed b1' the UcGuire CommiUee propose 

no change in the present rule that findings shall be determined bT a majori1yr 
266 

Tote. Nor do any of the propo sed revi sions of the .Articles for the OoTern

mellt of the Navy recoDlllend any cha.nge in thie respect. 

~~-~~--~~--~----~--------------~-------~-

265. See, e.e•• Bale 31, :red. Rules of Cr1lll1Da1 Procednre. 

266. Proposed Bule 12. 
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T".ne Array and Navy rules on voting on the findings are compared 

and discussed. e.t leD€th in e..n article by Stanley Law ~bel entitled "Court

Uartl.al Decisions by Divided Courts." appearing in 28 Cornell Law ~ter17 

16!) (1943). Mr. ~bel traces the historical genesis of the two rules, 

discusses possible alternatives. and come out unequivocal17 in ta:vor of 

the present Navy rule, S'llggesting that it be re-adopted for the~. He 

saY'S (28 Corn. L. Q. 176): 

"Thi s rule. which has prevalied throU&hout the histoI7 
of the ll'av:r and under which the Anq has, in substance. 
fought all its prior wars, shouJ.cl be re-adopted. The NaV7 
rule seems preferable to the older ArI!J3' rule. as it remove I 

even the limited possibility of minority acquittal inherent 
in the mandatory death provision of that rule. The.'7 
rule is clear. sensible, and logical. treating all otfenses 
alike as to the means of establishing their violation. Its 
adoption would give the A.rr1JY a system of court-martial 
better fitted to assure effective discipline.

On the other hand, the rule that a bare ma,Jorit7 IDa1' find an 

accused guilty of an offense even one for which the punishment 11IJ!q be death, 

is severe. Its severity is further emphasized bT compar1aon with the rule 

in maJIY civilian courts in respect to civil cases where a vote of five-sixths 

is required to r a verdict. 

It is suggested that consideration be given to revision of the 

present rule 80 as to require a two-thirds vote for conviction. This 

would result in greater protection of the accused. It is also suggested 

that in cases where the death penalty is actua1~ imposed, a unanimous 

verdict be required. The vote at even one member against guilt raises su:f

ficient doubt to make the imposition of the death penalty 'tmw1se. Since 
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the lIaV baa not executed aDTone tor approx1l11ate17 one hwldred 7-.rs, this 

po1Jlt is aore or leas academ1c, but U .hould be considered in 8:47 comprehen

sive revision ot the Articles. It the conviction ot a cap1tal offense 

18 the result of lees than a unanimous vote it is suggested tbat the impos

1\1on ot the cJeath penaltIT be precluded, ba.t conviction by less tha a 

nneniwOUB vote would not preclude imposit10n ot lOme other sentence. 

Logica11T. there 1e no reason for permittiDi; a different vote 

for an acquittal theJl tor a conviction. A minority aCqIlittal i. an untair. 

froll the atandpo1Jlt of Justice. as a lI1norit7 conviction. and is not 

permitted in moat c1T1lian tribuDa1s. However. a me-trial 1s an expensive 

and time CO!lSWll1Dg lU111r7. and on the whole the Army rule that a :6d1ure to 

get the required two-thirds results automat1ca117 in acquittal, it probab17 

acre consistent with the needs ot the servlces. especlal17 1Jl t1lle ot 1Ilr. 

U:dder present practice. the court's findlncs are 1mmediate17 

announced in the case ot an acquittal 011 all charges and specificationse 

In the eVellt tlBt 80me ot the specifications are tound -not proved- the 
267 \ 

accused 18 80 intormed. Otherwise. the accused i. not intormed ot the 

f1Jldings unt11 the conTenlDc autbor1t7 bas proJlll18ated hie action. This 
268 

is also the Bri tish Anq rule. However. in the U.S. Arrq, as well as the 

British NaV7 procedure. the court !lUst announce the findings in open court. 
269 

whether guUt7 or not guilt7. The McGuire Committee has proposed tbat 

naval courts-martial, after the1r tindin,;s baTe been determined. 8DJ1OUllce 
270 

them 1n open court. The Board ooncurl With thie proposal ot the KcGuire 

ColDllittee. 

--~--~~-------~-----~----~-----~~--~---~ 267. II.C. & B., sec. 433, pp. 224. 225 (1945). 

268. Kan\1al 0 t 1111111;a17 Law. p. 59. 
269. Begulationl tor Jl'aT81 Oourtfit""Kart;ial, Art. 468. 

270. lbil.e 12 (c). 
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bt the J.dvilOrT CouncU considers 

(1) Bevie10n of the present rule requiring tbat membera of the 

court. 1a vot1Dg upon tlnding•• sip their ballot. so ae to 

provide tm.t vot1Dc on tlndings shall be 'b7 .cret. wrUten 

ballot. 

(2) Whether the present rule that a -Jor1t7 ot vot.. will 

convict an a ccused should be revised to provide that more thaD. 

a majorit)P vote is required for a finding of gullt7. and a 

UD&Jl111OU1 vote to warrant 1Irpodtion of the .....th penalt7. 

(3) Whether. atter findings hav. been reached. the court 

ahould announce them in open court. 

10. Matters for Consideration before sentepce. 

(a) EyidSce of Prior OonyicUoPI" 

Under the present procedure, the Juc1&e advocate, after a t1ndiDC 

of gIlilt7. tiirodnces a record of previous convictions. To be admissible. 

such record of previous convictions BlUst relate ~ the current enlistment 
271 

of the aocusec1. Punishment at Captain' •••t 11 not regarded as equiv

alent to a conviction. and proof thereof is Dot admissible. 

The Anq rule is more restrictive. EYi dence of prior convictions 

11 limited not oD17 to convictions duriDg the current enlistment or appoint

ment, bu.t to those occurriJ18 within one 7ear prior to the ottense. in the 

---~------~------------------------------
271. B.C. &: :B., sec•• 436-438, p. 226. 
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case 0:1' an e sted man. or three ;rears in the Case of others. Periods of 

'QD&uthorised absence are excluded 1n computing the one or three 7ea1' periods. 

Prior disoiplinary punisl:ment under .A..I. 104 18 not a<1missible, btlt JlI87 be 

shown by the a cu ed where the offense charged. bas grown out of the same 
Zl2 

act or amissio for which punishment und.er A.I. 104 1I&S impo sed. 

e British J.nq rule is re broad than the present Navy rule in 

ior convictions J:IJlq be off red before the findings in 
273 

eter wi tn sses call d b;r t accused. 1(oreover, after 

e court may recei e evid ce of all prior conVictions, 
274 

thout regard to time or to enlistment. 

·hrop, wr1t1n& on thi subj ct. opposed in practice the 

f	 prior conVictions, reasoning that: (1) it pre

he accused in adj aging the sentence; (2) it 

a f ende ce that he pravi Us bad character of 

an a p ad ess he accused d o:1':t'ered evidence of 

go d cbara tar; and (3) thi evid.ence is more appropriate for the considera
275 

tion of t e re !ewing authority than the court. 

10 is sub ted hat these objections have no application to the 

problem der discussion. TheY' apply' and are sound. onl;r if sa.ch evidence is 

~ ~	 ~ - - - -	 -- - -- - - - - --- -- ~ -~ -- - - --~ 
272. for Co , (1928), pars. 79 <: and 7ge, pp. 66 and 67. 

P fll. 

274. Ie.-
Sec 

t p. 61, 
164. 

571 and 649. R!lles of Procedure, Rule 46 and .A.r!IIl Act, 

275. Winthrop, w an rece en (2ed. 19.00), p. 389. At the 
time Winthrop ote, a reviewing authority could send a record back 
for revision if he thought the sentence was inadequate. 
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adm1 tt ed in evi d.ence during the com" 8e of the trial without the accu sed 

taking the witness stand as a witness. It is genera117 conceded that an 

habitual offender deserves more severe punishment than an infrequent or 

first offender. Not the least important reason is to protect the coDJllJ\1l!lt7 

from the recidivist. l4e.ny civilian penal codes recognize this b7 increasing 

the maximum and minimum punishment for offenses where the defendant 1s 

a seoond. third. cor fourth offender. SI1ch codes generally place DO time 

11m1t upOD the previous conVictions which lIDuld be considered. 

The NaTal Justice Journal has saggested. without disCQ.ss1on, that 

the la.,,- adopt a modification of the present Anq rule b7 I1miUng evidence 

of previous cOJlY'ictions \0 those duriDg the cnrrent enlistment and "not 
276 

further baak tbaA two years. II 

The present AnIq' and NaVY' rules are apparentl7 based upon two 

considerations: (1) .A.!l accused should not be penalized for old convictions 

which took place dUriDg a previous enlistment, or, in the case of the .A.rmT, 

aore than one (or three) yEBrs prior \0 the instant offense; (2) \here would 

be a serious admin1stratiTe problea otherwise, for service records of prior 

enlistments would ordiDarUy be difUCll1t to obtain. 1'he.A.rrq rule is more 

favorable to an enlisted accused in that aD7 conviction which occurred more 

than a Tear prior to the current offense rm:r not be proved. However. this 

rule 81so acts \0 deprive the court of information concerning the so-called 

criminal tendencies of the accused. If an aCCQ.sed 1s convicted of laroezq' 

-~~----~~~----------~~~--~-~~--------~~--
276. Vol. 1. No.3, at pp. 50, 51. 
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fro. tellow ~ld1er. U would aee. _bat _he oourl eboul4 bow it ~e ... 

accused bad been ooulc_ed ot _he ..e ottense 11 aon_hl betore the "install_ 

ottenee .a comalttecl. !he accused ~ baTe Just beea re.tored W dnt 7 

atter aerv1nc cont1nem._ for the preYious offen••• 

OD the whole the :Board is ot the op1n1on that the present rule 

should be llberalind azul patterned after the BrUish u.r rule. '!'he e~er

1ence of e:maWq; 2115 lentence. ba. conTuced the :Board that the IIIs:dlll1JS 

an-1labla 1D:format10n i8 neCe88&1'7 to properq appraise Behne.e. The 

sentencing teelm1qa.e 18 diff1cult eDOUBht wi tbout belng hand1cappecl 'bT 

1D&uquate 1D!01'llaUon. Ter'7 few fact. of an accused'a past hhto17 are as 

1lIportaZlt a. h18 palt cr1m1Dal eondnct. The propollt1on tbat an accused 

should not be punished tor palt convlctlons bas valid1t7 whell he 11 on 

probation or parole or ls t171ng to make a fresh atart, bo.t atter he baa 

coJllll1tted acld1tlonal 0~tense8, he is DOt belq; treated unta1r17 lf his past 

record is taken into conls4eration. It 1& Just as untalr to glTe a perd... 

tent lawbreaker a l1ght lentence 'beCWl.e ot 1p.orance ot his past ant1

aoeial condnct, as to give an excessivel7 lODe sentence to a fir.t offender 

who bas COJlllitted an lsolated erla1nal act. 

Of courae, the rule that erldenee ot convictions during prlor 

enlistments shall not 'be received baa €pod Justification, both 1;ra41tioDal17 

and as a practical .lII8ttar. It a maD. reenlists and 1& told that hi. prlor 

record will not be held &gaud h1m, he baa a rlght to re17 on this promise. 

Conversely, such a promse can be an inducement to reenlistment. !he rule 

should not be aoditled without care~ review of these considerations. 
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In addition. coneideratioa a1ght be glTeD to the quaUoa whether
 

the present rule aa to evidence ot II&st puniahllent .mula. be retained. The
 

convel11D& authority' ~ consider such evidence 1Jl dete1'll1n1Dg 1zl1t1all7
 

whether to refer a case to trial 117 court-martial, and the rerlew1nc author-


i V ~ do sO in reviewing the ease after sentence. There 11 cona1derab1e
 

weicht to the argument that it an accused was punished at mast one Or llare
 

t1me l, and this cUd not deter hill troll COIIIIUtlD& a Court-martial ottense,
 
277
 

the court should know about it when it imposes sentenoe. Thi. Board has
 

SUQ;ested elsewhere in this report that !Bast punhhaent for a partieuJ.ar
 

278
 
otfense should let as a bar to trial b;r court-martial for the 88Ile otfezne. 

)'or these reasons. the Board lUggests that coneideration be giTen to making 

evidence of prior mast punishment admissUale tor consideration b7 the court 

as an aid to arriving at a Just sentence. 

RECOMM:ENA\TIOlh 

That the J.dv1ao!7 Council consider whether the Bnles ot Procedo.re 

should provide that the complete record ot pe,st oftenses, civilian 

and mUi ta17, including record ot mast punis1:lllents, be available 

after findiD&8 b7 the court for the purpose of sentence. 

(b) .A.ggrayatior.. XiUgation. and 4tenuat1oj1. 

Section 164, Naval Courts and Boards. states that after the 

findines the accused may introduce character evidence in mitigation which has fOr 

~----------------------~-----------------
277. See argument to the same end in I laval Justice JonrpaJ, No.3, at p. 51. 

278. Section VIII, p. 305 !i. sea. infra. 
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purpose •••• the lessening 0'1 punishment to be a.8~ed b3' the courl or 

the :f'Ilrn1shing of crounda tor recollmeadatlon to clemenCT.· Sectlon 422 

provides that after the findings the accused mlq prosmce athr in aUi

gat10n or extenuation. or llatter fro. his serYice record. or teatiaoDT aa 

to past character. On the other band. Sl.:UOIlS '"" ud 450 cantata atat... 

menta that evidence in ait1cation or extenuation should be considered ....,. 

the court 01117 as a baaia for recollllllencJationa of olemenq-, and that cleme.uq 

should be exercised only b7 revle1r1nc authorities. Sect10n 166, in au1011

oriliD£ the prosecution to lntroch1ce evidence in aaravation. atatesl 

•••• The Court bas discret10nar;y power at. to the puniebment to be a.rde4. ••• 

It is dU'ficul10 to reconcUe theee pravhions, or to perceive ~ the 00111"\ 

should, in cons1derin& matters in aggravation. have discretion a. to the 

punhbnent to be awarded, but should not be allowed to consider _thra in 

IIItiption or e:z:tenuation (except to recollllllend cleaenCT). 

It 18 lOggeste4 that creater cl1scretion be allowed the court in 

detemining the proper punishment, w1th1J1. 1IILx:1mn,m 11111ts. and that thh 

should 1nclude the ponr to coll814er _1otera in aitigation and extmmaUon. 
m 

The l3ritish Arrq lIAnual 0'1 K1l1tary Lawauthorisea aueh discretion. !he 

KNn.1 for Courtp=Martial 0'1 \he U. S. Artq, provideaa 

--~~----------~--~-~-~-~-~--~-------~---~~ 

279. Par. 77, at p. 60. 
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•••••• ID the exerci.e ot 8QT di.cretion the court ~ have 1a 
th::lne the pun1l1UBeIlt, it should cone1der, _oDC other factors, 
the character ot the accu.s.d ae civen on tormer dhc}arges, the 
Jl1Ulber and claracter of previous convictions, the cirC\1Dlatances 
eztezmaUBC or ~ftt1Dc the ottense itlelt. or aJf7 collateral 
f.tve thereat IIade aaterlal 'b7 the 11.11;aUons of p12D1sbaent.- aso 

-1& a1Bl'diug 18I1hllce. the court ehould blee into coal4eration 
the tortller .e"lc•• and a:r:q other claims which the accused .., 
1q betor. tb.- with a Tlew to hie belJ38 d.tt with aore len
lentlT. It 11 obJectionable tor a court to award a 18I11;ence 
8Zld then to recoJll!llend a prisoner to the favorable consideraUon 
ot the .A.cbalra1tT. :!bah a course throw. a responlibl11t,. upon 
other I which properlT be10Dgs to the court." 281 

It hal been pointed out elsewhere in this report tbat tbe failure 

to repose discretion in the courts has resulted, in certain COJllJD&nds, in 

conshtentlT seveN court sentences which were drasti1call,. recmced bT the 

CODVeI11ng author1t,. with alaost autoaUc rep1ar1t7. !he JIlrst J!tJ.lanUne 

Report discussed ~s lIDhealt~ situation and recome!1ded incr••84 die
2B2 

cretiODa17 powers tor courte-aartia1. !he court 11 1. the best poe1UOIl 

to tix a fair sentence, for 0211,. the court hal observed the accused and hee.r4 

the testlmoJV'. 1h11e IIl1bsequ8l1t clE11lenCT no doubt renl 111 th hicher auth

or1t,., the determination ot a fair sentence, atter all facts Md c1rCQlllstanoes 

bave 'been col1e1dered, 18 not a _Uer of olemenCT, but .ereIT the uerch. of 

illpartial Judpent, Uscreti1on, and Justice. 8).e ot the severU;, of the 

-~~------~--------~---~--~--------~------

281. lfInpeJ Ot .val paw and Coutl-Martial Procedure (4th e4. 19l2) 88-90. 

282. .At pp. 10, 11. 
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present practice is nmel1Qrated l:u the fact that the sentence is not 

announced until it bas been a oted upon by the conf'illlll1118 author! ty, but 

this practice do es not change the basic fact that the court, not the con

firming authority, is in the best position to fix sentences. 

m:COUMEN~TIOI& 

It is suggested that courts-martial be given greater discretion 

in the determination of sentences, and that to this end. courts 

be encouraged to consider. in arrivin& at proper punishment, not 

only the facts and circumstances of the offense, including 

.tterl in ~ravation and prior convictions, but also matters 

in extenuation and mitigation which the accused may ~ before 

them. Clemency and the imposition of just sentences should not 

be con:f'l1sed. 

( c) P qchia.tric 1W.Pot~ 

At the present time there is no requirement that the court obtain 

and consider a P£G"chla.trlc report as one of the facts in the determination 

of punishment. In case a plea of insan1ty is mane. or in the case the court 

entertains ~ doubt as to the mental capacity of the accused at arry s~e of 

the trial, the accused ~ be placed under medical observation. In a few 

cases reviewed by the :Board, the court had initiated a psychiatric examination, 

but this was not a common practice. 

The Board does not feel competent to enter upon a long discussion 

of the relation between criminality and pqchiatr,y. Nevertheless. the impor

tance of psychiatry in the field of criminology- is generally conceded. The 
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1fOrk of the pqchiatr1&t. assigned to naval prisons and other confinement 

centers bas been notewortlv'. and the Board bas found their reports exceed

1ngl.T helpful in i h revie.. of cases. Consultation br other members of 

our Board with the member who 1& a pqch1atrist haa been irrraluable. Similar 

reports w:mld bave been equal17 helpflll to the courts. in the first instance, 

in dete_1n1ng the p1JJlishment to be awarded. 

~ procreaB1ve civil Jurisdictions no.. require a PEO"chiatric 

examination ot convicted defenaants as an aid to the Judge in fixing an 

appropriate sentence. .A. probation officer. or similar official, prepares 

a complete report of the det'aaant'. home enTironment, ecoDOmic status. 

education, emplo7JDeDt and so forth, to ..hich 18 added the report ot the 

pqch1a.trht. !bI:perience has shown the improtance ot these :ft1ctors 1n the 

consideration ot eulpabilit7. 

The :Board reali:l.es tmt a pre-Ientence psychiatric eDmination 

will not a.l~s be possible, partieular17 in overaea commands and at sea. 

:8Ilt in maD7 eases it will be practicable. es-pecial17 where the accused is 

confined 1n a large detention center in thil countl"7 possessing complete 

medieal and pqchiatric facll1Uel. In these cales pre-sentence eDm1nat1on 

would 1:11 teasible, and the :Board believes that the court should bave 

the beefi t thereot 1!l paaslng upon the lentence. 

IhriDf; the rspid 8%p&Dsion ot the liaV7 in the past five 7ears, it 

was natural tbat maq men accepted for c1ut7 would prove to be pQ'C1:Iological17 

incapable ot adJusting themselves to the =accustomed rigidi t7 of naval 11fe. 

Ihile an effort has been made to eUmiDate such men br ac1ministrative discharge 
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ear17 in their Daval careers, in ID8DY' instances this was !lot po ssib1e and 

.s a result 80ae of these aen ooamitted serious mi11tar;r or civil offenses 

before their pqch1atr1c cl1eorder. were cl1scoverec!. __ far the "st :rr.. 

quent offenae of this nature was unauthoriZed absence. This is DOt to ~ 

that all persons convicted of unauthorized absence offenses were men with 

peraonalit7 cl180rder.. Qg1te the contra17. D1t the large number who were 

wouJ.d !l8'f'er bave a~usted themselves to naval requir_ents. 

Thh raises tbe veJ7 dittiet1lt and controYere1al question whether 

a person proved bEG"Ond dollllbt to bave a per80na11t7 disorder should be 

treated in the -.me manner as a:rq other offender .s regard. a sentence of 

cont1nement and a d1 &honorable or bad conduct discharge. Concededl7 such 

persons DOW rEiceive special treatment in confin_ent\) but in their sentence 

their persoD&11t7 diBOi'ders were allowed to plq 11ttle or no part. There 

ia serious doubt whether this is the proper approach. In certain t1Pes of 

strictl7 milita17 offenses, pqchiatric disorders plq • verT impMtaAt 

role, for the transition from civil life to m1lita17 life is not a simple 

one, even for stable persona, and for 80ae tn»es it 1s extreme17 dit.ficuJ.t, 

if DOt Im,posaible. In the case of c11'11 offenses com11:ted 'b.r naval per

aozmel, the.. special considerations alao app17, al tho'Q&h perhaps IIOt to 

80 cr-t a degree. 

It il soaetimes proposed that an accused guUtT of a .ulw.rT 

offense, ]!C)t 1nvolT1n& s>ral turpitude who 1. abown to have a per80nalitT 

diaorder, be ~ven an immediate ac1minhtrative discharge. :Ba.t the _tter 
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is not as simple as thit!. ~e position can well be taken that pqchiatr:r 

has not progrelsed tar enough to establiah such matters b~nd question; 

that in ~ such cases the accused III!q' be "working for a d1 aehar«e·; and 

that it would be unfair to others. who had emibited nomal tendencies to 

puni sh thell leverely while releasing their more W1stable fellows. The 

Board has come to no t1na1 conclusion on this matter. but feels that the 

question demand. serious consideration in anT thorough e%8minat1on of 

court-martial prooednres and policies. 

RECO~TIONS: 

(1)	 That the .Abhor:r Council consider adoption of a 

requiBlent that 1n everT general court-martial case where 

it is feasible. a report of pqehiatrie emm1nation should 

be submitted to the court. after the findings. and before 

a sentence 1s fixed. su.ch report should be accompanied bT 

information concern1.l2& the accused's faml17 bacJr&round. 

edD.cation, environment. emploJDlent and economic statu.. 

(2) A thorough stu~ should be made bT the .A.dvisorT CounoU 

of the general problem of offenders having perIOnalU7 

disorders, and such questions considered as whether an 

immediate adm1nistratiye diseharge -muld be permitted for 

such offenders guUv of pure17 aUlt&r7 offenses. 

----------------~-~-------~~-------------
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11.	 '(ote on sentences. 

ol. In General. 

'!he basic approach, both of the Anrr:r and NaV)" court-martial qstems, 

is that the court should impose a fair bllt adequate sentence, commensurate 

with the offense, leaTing matters of eleme!lq to the reTiew1.ng authorit7. 

Thus, liavaJ. Courts and Boards .,.s: 

I • ••••U the members of the oourt believe that because of good 
JIOtives on the part of the accused when he committed the offense, 
or because of the unusnal circWDstances, the accul.'.ed should not be 
severe17 punished, it 11 none the less their dnty to find accord
1n4: to the law and. eTidence and to adjudge a sentenoe commen
surate with the offense proved. In such a case, ample :proTision 
for the protection of the accused is provided in the recaamendaUon 
to olemency which it becomes the duq of the lIlembers of the court 
to ,make, and the court should not preSWDe upon the prerogative of 
the reTiew1.ng authorit7 in e%8rcistng clemen~. Snch action would 
be, in eff'ect, a reflection 1ZpOn the Judgaent of the r~iew1.nl; 

autho r1107. • 283 

.As bas alreaq been pointed out, this polic;y leaves little discretion 

with the	 court, and disregards the various IIlitiga.ttng and exteDUating circ~ 

stances which ahould properly be regarded by the court, no less tbaJ1 bT the re

viewing authority. The result bas been, in ID&Il7 commands, that the courts bave 

given severe aentences, with little or no variation in the length of ccnfinemellt, 

leaving it to the COD'Venlng authority, who usnal17 bas not seen the accused, 

to reduce them. 

l!br e:mmple, out of the 643 cases reviewed bT the :&::lard prior to 

1 Jul7, there were 66 cases from a particular command in which the accused was 

convicted. of desenion in time of war. The length of absence in these cases 

~~--------~---------~------------------

283. B.C.	 & B., See. 372, pp. 206, 207. 
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varied from 1 dIq' to '143 ~s, the average leD€th being 118 ~s. The 

average sentence imposed b;r the court was 12.9 ,.ears. The cOllTening authorit;y 

reduced these sentences to an average of 3.5 ;years. In 3'1 of the 66 eases, 

the court's sentence was the B81ne, 15 years confinement and a dishonorable 

di scbarge. .All but eight of the sentences were 10 ;years or longer. In no 

CAse did the conTen1Dg author i ty fail to reduce the sentence substantially. 

It might be argu.ed from the above figures that the sentencea as 

rednced, were not severe when announced to the accused, and that actually the 

accused bad benef1 ted b.r the process. The real question, however, is whether 

it is compatible with tl"l1e justice to deprive the court ot discretion in the 

determination of an appropriate sentence. In addition, reliance on subsequent 

review for the correction ot excessive sentences and the extension of clemenCY' 

involves a technique both haphazard and unwieldl7. The possibility that 

soa_ offenders ms:r be overlooked remaus a constant risk. The above figures 

clearly' demonstrate that the court took relatively' little notice of the great 

variety of circtUDstances, extenuating or otherwise, which surround the commission 

of every offense. The very ta.ct that in 3'1 out of 66 eases the court's 

sentences were identical is evi dence of this. Obviously, what happened in 

these cases is that the court gave a severe enough sentence to permit the 

convening authority almost complete freedom, except as limited by policy' 

directives. in determining the punishment. The restLlt, 1.11 effect, is that the 

sentence is fixed O,y' the convening authoritY', who heard none of the witnesses. 

and did not observe the witnesses or the accused. The court's function in 

imposing sentence is reduced to a formal.lt;y. Such a result is not compa.tible 
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with a c:mcept of due adminis4;ration of justice by courts established. for 

that purpose. 

Rules for British Army courts-!D~r<;ial state th<:.t, in ardvi:lg at 

their conclusions, courts have, within statutor,y limits, ab8~I~te discretion 

as to sentence. They are directed to consider all the surrounding circumstances 

and other sentence factors. In conclusion, the Manual states: 

-Finally' the court. having due regard to the foregoing 
considerations, must almys award such punishment as they 
themselves consider to be just and. proper in the circumstances 
of the fB r ticu1ar case. They must not presume that the 
convening officer, in sending the case for trial, took a 
more serious view of the :thets than they themselves take. 

WIn view of the discretion of the court in the matter ot 
awarding sentence, a reco~aendation to merc,y will be 
exceptional." 284 

b. Method ot recording vote. 

Under present practice, the method of arriving at sentence is tor 

each member to write down the punishment he deems appropriate and band his vote 

to the president who, after receiving all the votes, reads them aloud. A death 

sentence requires a two-thirds conc~nce, all others a majority vote. It 

the requisite number have not agreed on the punishment, the president, starting 

with the mUtest sentence which has been proposed, reads it aloud and asks each 
I 

member, beginning with the junior in rank, how he votes. Votes are given ~ 
285 

!.o<;.!. This process continues until a decision is reached. 

------ --  - - -- -  - - - --- --- ~ ---~ ~ ~ ~ ~ 

284. At pp. 61, 62. 

285. N.O. & B., Sec. 443, pp. 227, 228. 



The Aruu praotioe is the same except tb.:-.t all voting is by secret. 

written ballot, and a unanimous vote is required for the death sentence, a 

three-fourths vote for sentences above ten years. and a two-thirds vote for 
286 

other aentences. Voting is continued until a decision is reached. In 

reference to deliberation prior to vote, the Manual for Court~rt1al states: 

"••••• The influence of sUiPeriori1\Y in rank should not be 
employed in ~ manner in an attempt to control the independ
ence of member. in the exercise of their judgment." 

Although it rJJa:T be assumed that the members of naval courts-martial 'do not 

require such an admonition. a similar statement in the naval manual -would be 

appropriate. 

As in the case of recording votes on the findings, the British A1"II\r 
287 

and Navy procecb1re. require vote on the sentence to h I!!!. Toce. 

The U. S. Arrq rale requiring .ecret, wr1tten ballots at all stages 

of voting on the sentence ls desirable, for it tends to remve e:rtT possible 

infiuence whlch might be exere1sed over junior members. The present Wavy rule 

does not achieve thls unless a deci.lon as to punishment 1s reached on the 

init1al voice Tote. 

c. Percentage of Tote.. 

The present 1laV7 rule as to vote. required for a decl slon on the 

lentance ls, as heretofore dated, two-thirds tor the death penalty and a 

simple maJority tor all others. The J.nq rt2le is zre strict, requir1nc a 

---~--~----------~-----~~~-~-------~-----
a86. Manual tor Courl ...MnrU a.1. par. eob', p. 68. 

a87. !lem]s.] ot 1Q.11'kU':( Lay. Seo. 85, p. 62; lIrav. 0.31. Reg., Art. 470. 
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UD8J11mous vote for the death penaltT, a three-fourths vote for sentences 

ot confinement for more than ten years. and a two-thirds for all other 
288 

sentences. 
289 

The :British Army rule is the same as the American Navy role. 
290 

1b.e :Bri thh naTY rule requires only a maJori t7 for an:r eentence. 

The I4cG111re Committee has proposed that a unanimous vote be 

required before the death penal ty 1D8T be imposed, all other sentences to 
291 

be determined 'b7 majority vote. This represents a ]!I&rtia1 adoption of 

the J.rrq :role and it is believed that it sbotii be tollowed. The serious
292 

ness ot the death penalt,- should require lJD8.D.1mity amoDg the members. 

The tact that the Navy bas not actually carried out a death sentence in 

ID&lIT years does not affect the desirability tor such a vot1n& requirement. 

Consideration might aleo be given to adoption of a rule requiring more than • 

a ma,JoritT vote for sentence ot confinement in excess ot teo years. 

One ot the proposals ot the 1920 Chamberlain :Bill for reorgan!za

tion of the A.rrq court-martial qstem lBS that the Judge advocate be given 

the power to impose the sentence, rather than the court. This proposal 

288. A.W. 43, 10 U.S.C., Sec. 1514. 

289• .A.rmz Act. 
480, 663. 

Sec. 48(8), ReP. 69. hProP1 of Military Law. pp. 475, 

290. Navy C.M. Reg., Art. 470. 

291. Fropo sed Rule 13. 

292. See di scussion supra p. 162 ret recommendation of vote on finding. 
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WJuld, of course, have assimilated the court-martial very closely to 

the civilian crimiJ18.1. court, with its judge and ju...""Y. The propo lJ.).l lias 

disap-oroved by' the bar Association Commit'", iihe Kernan Committ.ee, and 

the Arrrq generally, an'.i it ~s never ad..lpted. by Congress. 

There are several advantages to 6Ueh a proposab (1) The deter

mination of sentence would be made by an individual whose tllscr~tbn would 

be limited only by statutory or departmental limitations on :pun19boents; 

(2) All chance of "dictation ll of sentence would be eliminated since the 

jUdge advocate would not be under the command of the appointing aU";hority; 

(3) The sentence would be determined by a.L individuaJ. trained in naval 

and civil law, ak111ed through traini~ and experience in such matters. 

On the other hand, there are several reasons for retaining the 

pregent ~8tem. Imposition of sentence, a1 though it involves knowledge 

of the basic principles and purposes of naval law, is not p:oimarily or 

exclusively a legal matter, and. the ree.l purpose of furnishing a judge 

advocate for a naval court-martie.l is to provid.e an individual sldl1ed 

in legal questions. There are very valid reasons of naval organization 

and. discipline wlv the sentence should continue to be imposed. by the court. 

Finally, a greater degree of justice might be expected fram a sentence 

imposed as a result of the combined juigme>nt of a group of mature men, 

experienced in ~\val life, con1uct and. discipline, than from a sen~ence 

imposed by a single individual whose sole qualification ia his 1ee;a.l 

training. ]Or it is not to be e~ected that the average judge ad.v'JC'\te on 

a naval court-martial will have ha d. the training or e:'q)erienca of a civilian 

judge, uually an olderman with long years of experience behind him. 
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Moreover. the oivilian JurT qstem 18 DOt 80 pertect tba.t 1t 

lIl18t be lIlitated at all coata. It has not e sC&ped aevere criticl. by 

intormal obselTers. It i. unknown. or known onlT in a 'Pecia! torm. in 

the countriee ot Europe which to110w the c1Tll law. U.ay be accidental. 

but it is interesting that the court-martial. with ~ ot Us rootl in 

the c1Tll law. as has been shown in Section I. should reaemble in this 

respect. as in othera, the multi-Judge criminal court ot European coun

tries. rather than the common law Judge and JU17. 

All in all. the change proposed by the Ohamberlain :Bill repre ... 

ents a radical break With tradition. for which no compelling reasonl are 

leen. The matter is, however. deserviDg ot consideration. 

However. whatever decision is reached on ".ni •• the Jud&. adTOcate 

because of hie training. will be in a unique poa1tion to advise the court 

on the ma:z:1.mum .entence._on departmental policies. on compara.b1e clTillan 

standard. in the ca.e of civil otten.... and on other sentence tacto:l'I. 

and such atince .hould be Te17 he1ptul to the court in arr1T1DI; at a 

proper sentence. 
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12.	 Mncm.'lcemen t ot ~nteacel Effect!ve Iatel Cred,i t tor Time 1n Contine
ment Prior to Trial. 

Under present practioe, the sentence 18 not announced until after 

the reviewing authority bas acted upon 1t. Meanwhile, the accused d08s not 

know what sentence the court has imposed upon him, although he 1s immediately 

informe1 if he bes been aCqUitted of' all charges end speoUlcations. The 

theory ot this ~. is that the sentence is not final until the review1n~ 

authority- bas acted, and that since his clemency powers maY' result in miti

gation, revision, re1u.ction, or remission, it would be unfair to announce 

the court's sentence immediately. 

Prior to the 1920 revision of the Articles of War, the A~ rule 
293 

was the same as the present Navy rule. .AlthoU&h the Articles of' War 

still provide that no sentence will be carried into execution until approved 
294 

by the appropriate review~ authority. the Court BlUst announce its sen
295 

tence in open court unless, in th~ court l • opinion, good reason exists 
296 

for not maJd.ng the f'1ndings and sentence public at that time. A sentence 

of confinement becomes effective on, and is computed from the date of its 

announcement. 

Under Br1 ti sh ArmY' Court-Martial rules of procedure, the court's 

sentence is not announced to the accused unless the sentence is death. Even 

this is not a public announcement, but consists of send1n~ the accused a 
297 

formal not ice under sealed cover. Otherwise, the sentence is not announced 

until confirmed. 

----~-----------~------~--~-~_~__ ~_.~w 
293. Jbrmer A.W. 104-109. .Also see Winthrop, at pp. 464, 465. 
294. A.W. 46; A.W. 48. 

295. Manual for Courts-Martial, par. BOb. 

296. Manual of' Kil1ta17 Law, p. 62. 

297.	 Id. p. 762, note (b). 
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!he MoGm.re CoJlllll1Uee has reco1lllllended the.t the court announce 

the eentence, or other dispo.ltion. In opa couto i_e41ate17 after the 
298 

eonaluaioD of it. del1beration. The :Ballantine COIllllIUee has made the 

... recoamendaUoa, ht has coupled It with a recommendation that no 
299 

cbance be .a.. 1a ,he eft.oilTe date of the sa.dence. Xo reason 18 

chen 1llr the !allanUll. Co_it'ee for the latter qualifications. which 

ciTe. ao oOJuid8raUoa to ~e .A.rIV pm.tice. 

The lIoard concur. ceneral.lT with the recolllllendatiollll of the 

Mc9a.ire aad !ellalltine Co_ittee. ,bat the findings and .entence be 

announced at the conela.ioa of the trlal. It ill pointed out, ho"crrer, 

that adoptioll of the Benteacing technique araagested above, iDTolT1n& all 

it doee extensiT. reTiew of all aTallable .entence factors, JII!q' trequent17 

result in soae delST between the find1Dcs and the sentence. It it custollla17 

for ciT1l1an Jude" to adJourn sentence from two to 'k....ek. ann 

conviction to eu.ble the probation department to Investigate the case. 

Sentence is imposed only after the court ba. a complete report ot the 

social, environmental, economic, and medical factors in the case. J. del&1' 

ot this Dature would not always be practicable in the ease of the court-

martial, espec1al17 dnr1ng combat when nUlllbers IIllst CO back: to other tbltl ... 

Bu' Reb time as i. necessary to enable the court to obtaln and evaluate all 

~ ~---- ~ --~ ~ -- ~ -------- - - - - --- - - ~ - - - - - -
298. McGuire Bale. of Procedure, Bnle 13. 

299. :Ballantine Report. J.pril 2". 1946, p. 10. 
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relevent and avaUable information bearing on the sentences should be 

granted the court, where feasible. If in any such case a de1aJ" of over 

24 hours is contemplated, it is lIlgguted that the nndine' be announced 

upon cOllpletion of the trial of the facts, and the sentence immediately 

after it has be.n 8i;reed lIp0n. 

Cbnsideration should also be Biven to the effect upon the sen

tence of confinement while awai tlng trial and before lentence. .18 has 

been pointed out elsewhere in this Report, there were often long delays, 

especially in absence cases, between the time the accused was taken lnto 

cu.todT and the time the eentence wal finally promulgated 'tv the convening 

authorities. .A1 though it bas not been po sstble to determine accurately in 

each Case reviewed by' the :Board the nature of the restraint imposed upon 

,he accused while awaiting trial, Rch renraint cenerally fell into two 

categories: (1) The accused was in aetual confinement in the brig durinc 

the whole period befol-. trial, or (2) the accused was a prisoner-at-large, 

which permitted Ja:>vement wi thin a restricted. area of the naval activl t)". 

In some instances the record showed that the convening authority, 

in reducing the sentence of the court, took into consid.eration the time 

spent b,y the accused in restraint while awaiting trial and sentencing. In 

most cases, however, no cre·iit seeml to have been given for such pre-trial 

restraint. Jalal Courts and :Boards provid.es that if there has been an 

unusual time lapse between the date of confinement of the accused for trial 

Imd the &Lte of the aP!lroval of the sentence, this period should be consid

ered by the conventn& authority upon the case as a groun i for mit-igation. 
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Civil penal codes often provide that time spent in prison or 

jail prior to sentencing .ust be calculated as a pert of the sentence 

imposed. Ibr example, the Penal Law of the state of lIew York provides: 

"sec. 2193. CalculatiD8 teras of 1IIprisouent. 

1. J:JJ7 t1me spent by a person convicted 01 a orime in a prison 
or jail prior to his oolIV'lctioll and before sentence haa been 
pronounced upon hilll, sha.ll become and be calculated as a part 
of the term of the sentence imposed upon him, whether such 
sentence is an indeterminate one or for a period of time, and 
euch time shall, 1n addition to the d1scretioD.e.1'7 rednctton 
allowed uder the pl'oTls1ons of the Correctioa Law, be dedncted 
from the term of the sentence so imposed, under the provistons 
of article nine of the Oorreot10Jl Law." 

The y,nual for Courte=Martial states that the reviewing authority' 

may properly consider the length of confinement betore trial as a factor ill 
300 

lIit1ption ot the sentenoe. Thil, however, treats the problem as a matter 

of clemenq- and not as a matter for the court to consider 1Jl ti:dnc sentence. 

It is IIl1b11itted that this is not the proper approach. It is not trul7 a 

mtter of clemenc;r, bI.1.t is properly one of the sentence factors that the 

court should consider in exerClleing its d1loretion as to length ot sentence. 

It 18 believed that time spent in aotual pby'sical confinement, 

prior to trial, mould be calculated as a part of the sentence imposed, and 

that time 1n prlsoner-at-large statue should be calculated on a pro rata 

basis a8 a part of the sentence imposed. ]\)1' example, one-third credit 

could be allowed. Thus, if an accused bad spent 60 day's as a prisoner-at

large, 20 ws would be calculated as a part of the final sentence 1mposed, 

and considered as serTed. 

- .... ----------------------- .... -----------
300. Par. 87b, p. 76. 
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JiECOMMlliNPA.TION. 

(1) The court sho~d be f'arnished as mu.ch information a. h 

available concernillf: the background of the accused before 

sentence is imposed aad should be free. when it is feasible 

to do ao. to postpone s~ntence for a reasonable time after 

conviction for the purpo8$ of .tud11ng the various sentence 

factors included.. 

(2) Consideration should be given to a change in the present. 
procedure so that the findings will be announced iDuned1ate17 

after the trial and the sentence immediate17 after the court 

has 8&reed upon it. 

(3) Consideration should also be given to the question lIheth3r 

time spent in confinement by the accused a_1ting trial and 

before eentenee be calculated aw a part of the sentence of the 

court. and whether some credit on a pro rata basis lhould 'be 

pTen for time spent as a priaoner-at-large while a_iting 

trial. 

13. ReC0!!U!lendation of Clemencz by the Court. 

It has alread;r been pointed out in this section that evidence 

or Itatements offered b;r the accused in exteDUation or JIli tication are properly 

factors which should 'be considered b;r the court in passing upon the sentence. 

The W81i;ht to be given such evidence or statements can best be evaluated by 

the court. Heretofore. these matters have been regarded as matters of clemen~ 

for the consideration of the revieWing authori~ alone. M_bere of courts 
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baTe been empowered to recommend clemency in proper casel. but are not 

Stlpposed to intringe upon the powers of the revieY1ng anthorlv by giTlnc 
301 

weight to .uch mattere when detera1nlDg sentence. !he :&lard has 

etl8&ested that discretion be 'iTen the court in the determination ot sen

tence. with :tuJ.l power to consider all circUlllstances in extenuation or 

mitigation. If this auaest10n is adopted. there will be no need to 

rec()mmend clemenCIY to a superior authority. IhateTer olemency is indicated 

can be retlected by a suspension of sentence on probation. 

This of course relates to exercise of clemency in the first instance. 

It has noth1DB to do with Sllbsequent clemencT. extended. by the Navy Department. 

either upon 1nitial review of the Case. or upon periodic clemency review• 

.-------~--------~-----------------------
301.	 B.O. &~•• Sec. 372. 

_ lR7 





SECTION VII 

REVIEW OF COURT-MARrIAL PROCEEDIl-rGS 

1. Initial Review by the Convening Authoritl 

A. Outline of Present Proce~res: 

A sentence of a naval court-martial is not s8lf-executory. It is 

effective only when approved by the convening authority. The convening 

authority has the power to remit or mitigate a sentence, to remit all or . 
part of it conditionally upon probation, or to disapprove it. He also has 

the power to disapprove the findings, in whole or part. Theoretically. he 

can disapprove and return a finding of not gun ty. end can direct revision 

of a sentence with a view to increasing its severity. but under Naval Courts 

and Boards (Sec. 474), he is not permitted to do so without prior authority 

of the Secretary of the Navy. In pracUce this power is rarely, ,if ever, 

exercised. In reviewing a case. the convening RUth~rity normally refers it 

to his le~l officer, who prepare. an opinion and recommendations for signa

ture by the convening authority. The latter usually follows the advice of 

his leg$! officer, although not obliged to do so. 

The Arm:! procedure is substantially the same, except that the reviewing 

authori ty is required by .tatute to refer the ca.se to his staff Judge advocate 

for hi. opinion and recommendations (AW 70). The staff judge advocate's 

"ReView·, as it is called, becomes a part of the permanent record in the case. 

This review, though required by statute, is advisory only, bue its recommen'" 

dations are normally follo~ed by the reviewing authority. A detailed deRcrip

tion of the Ar~ procedure relating to the review by the staff jUdge adVocate 
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h contad.ne4 In an Brticl. bT Colonel COllllor, forllerly Proleseor of Law at the 

United St~tes Mill tary .A.cadellV. enUtbd. -!be JU~\&l ReTie.. ill Gceral 

Court-Martial Proceedings. - ill 32 T1rc1nla La.. BItT1.... at ~ 39 (1945). 

Another dhtincti"n between the ~ md NsVT .,..te. 18 that under the 

Artlcles of War there is a statutory prohibition against the re't1.ew1DC 

nuthorhy returuing B. case for reconsideration of an acquittal or n\h a 

vi... to increasing the sentence (AW 40). 

Apart trom Ih.se differences in the bade statutes, the proeecb1r. on 

initlal review Is essentially the same both in the ~ and in the Kav,y. In 

both cases, it derive. directly from the conc.pt of the court aa an ageneT 

of the reviewing authorl tT for the maintenance of discipline. the action ot 

the court is not final until n has been approved by the convenlng 8I1thori ty. 

Th.re h, however, a difference betwellD. the An1.r¥ and Navy rules with 

reapect to the ordering of a new trial by the revi ewing 811 thori ty. Under 

Navy procedure. if the court was wi thOtt Jurisdiction. or the chargea and 

apecifications did not allege an offellS., the reViewing 8l1thori ty is requ1recl 

to disapprove the pl'oceed1nga. findings and sentence. Ke mq then order a 

ne.. trial, by convening a new court. upon ne.. charps and specifications. it 

nACessary. If, on the other hand. the errors were not of this type, bu.\ 

caused substantial inJury to the &CClued, and timely obJ.ction ~~8 mad. b7 

him at the trial, the rev14w1ng author1tT h required to afford the accuaed an 

opportuni ty to request a n... trial. If the accused declinea the aew trial. 

the reViewing author1 V takes action on the proceedings. tinding8, and s.nt.nee 

wi thout regard to wch errors • provided \h. record irrespective of the error. 

is JUfficient to lIl.ta1n the tindings, (N.C. & B. t 447). .AlthoUgll kn.l Courts 
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- - - - - - - - - - - - - - -

and Boarda is ailent on the point, the prsetice 8eem8 to be that where the 

record, irrespective of the errora, is insufficient to ~8tain the findings, 

and the accused declines a ne", trial, the reviewing autht'r1. t:- would. nfIVerths

leRS heve to di8e~~rove the findinge and aentence. 

Thh rule differ. somewhat from the Arrrr:r rule, under which errors are con

sidered by the reviewing cuthority rep-~dles9 of the accused's ~~~l~re to object 

thereto, except for certain technical errors in connection with the introduction 

of documentary evidence. which are watved b,y failure to object (see MCM 1938k 

pars 117s.). If the errors found are deemed substantially prejudicial, the re

viewing authority disapproves the findings and ~entence. He mayor may not 

order a np7, trie~, as ~~ ~e~~ fit, but in neither event are the wishes of the 

accused consulted. In this respect, Navy procedure more closely resembles the 

usue.l civilian prectice, under which objections must be ma.dA, and an appeal 

taken, if a new trial is desired. 

B. Comments on Present Procedure: 

With~~t question, the review by the convening authority under the present 

syste~ affords substantial protection to the accused. It provides a means of 

detecting errors in the trial and of correcting excessive sentences. If the 

errors are SUbstantially prejudicial, the proceedings can be disapproved or set 

asiae and a new trial granted or offered. If the sentence is not excessive, 

the convening authori ty can reduce i t b~r way of clemency, or he can extend 

clemency in other ways, such 8S by remitting the sentence conditionally on pro

ration. If the sentence is excessive, the convening authority can reduce it. 

Furthermore, the review is obligatory and is therefore in the nature of an auto

matic appeal grcnted to every accused, Hgardless of whether he requests it. 

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 

302.	 As stetp-d above, in Section II, this analogy must not be pressed too far. 
But for practical purposes, it ~ be regarden O~ ~~proxim~tely correct. 
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These and othel' aspects of t.he review of court-martial cawes, as compared 

with civil court procedure, are discassed at length by Colonel Archibald 

Xil1&, JAGD, in an article enti tled "The Arnv Court-Martial System, If in Wi s

eonsin La.. Review (1941) 311. Although Colonel King'. article is limited to 

the Army system, most of his commente on review procedure are alao applicable 

to the Navy system. 

On the other hand, there are certain objections to the system of initial 

review by the convening authority which must be considered. These may be 

summarized as follows: 

(1) The reviewing authority is usually the same officer who convened 

the court end referred the case to trial. There is a certain anomaly in 

having the saM officet' review a case which he hps considered at some length 

before it went to trial. It is humanly impossible for a person, no matter 

how high h1s purpose, to d1ssociate h1mself from his prior actions and opinions 

on a particular matter and to view it later as th.ough he were seeing it for 

the first time. This is recognized in the rules which prescribe the qualifi

cations for members of courts-martial, and in the rules followed everywhere 

with respect to disqualification of Judges in civilian appellate courts. It 

is anomalous not to recognize it in the single case of the authority who re

views court-martial cases. 

This ia not to imply that oonvening authorities in reviewing cases have 

acted unfairly. In over 2.000 cases reviewed by it, the Board found no evidence 

or indication that this was the case. If anything, naval reviewing authorities 

have probably leaned 'over backward in their desire to be scrupulously feir to 

the accused whose C3ses the~r reviewed. :But it is a difficult poaition in which 
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to place anyone, especially one who is in the position of a jUdge administering 
justioe. 

~ne difficulty is not cured by requiring that the ccse be referred to a 

legal officer for his opinion. For exactly the same problem presents itself. 

The legal officer who reviAws the ca3e is u~ally the same officer who studied 

the case heforAhand, dr~fted the charges, and rAcoomended trial in the first 

place. 

(ii) The review of n court-martial case is not reclly analogous to an 

appeal. Although counsel for the accused has tr_~ privilege of submitting a 

brief, he does not often do 80, and rarely, if ever, resorts to ~rcl presents.

tion of the case to the convening authority or his legal officer. Although 

theoretically each objection to evidence and rulings of the court is weighed 

as though on appeal, and the record is carefully scrutinized for jurisdictional 

or other error, it is difficUlt, on such a procedure, to d~tect all the errors 

which ~r exist, sometimes serious ones. 

(iii) The practic-.l result of the present s,ystem is that the revie~ing 

authority, rether than the court, fixes the sentence. Theoreticclly, the court 

can impose whctever sentence it dee~ fit. ~lt it is directed to impose a sen

tence llcommensurate with tte offense" and to leave matters of clemency to the 

revieiring authori ty. Of course tte members of the court ~', and frequently do. 

recommend clemency. Occe-nonally a court invades the revie'.V~_ng authori ttt s 

prerogative of clemency. But in the vast majority of cases the court merely 

fixes eo meximum limit to the sentence, and the gente~ce is actually set by the 

reviewing authority. within that maximum. The clemency extended by the reviewing 

authority in most cases concists merely in reducing the sentence to sometbing 

approaching wr-..at it should have been in the first place. 
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These lllat tere are discussed a* greater length in the preceding section 

of this report, but they ~e necessarily involved in a consideration of the 

review by the convening authority. 

(iv) The convening authority's power of review carries with it a large 

measure of indirect control OVer the court and its actions. If the convening 

au thori ty does not agree wi th the findings of the court, or beli«es that the 

a.fftence ris inadequate, even though he m~ be powerless to change the resul t 

in the particular case, he can express hi. opinion in his action or in a 

letter to the court. Thi, cannot but have its effect on subsequent cases. 

The mere knowledge that it can take place is apt to influence a court, wi th

cut any expression of disapproval or non~oncurrence ever being made by the 

convening authority. 

c. Proposals by Others for Modification of Procedure on Initial Reviews 

It is believed that the above are defects in the present system of review 

by the convening authori ty which deserve careful attention. They are not 

cured by SIlbsequent departmente.l review, nor would they be cured by improving 

that review. For of necessity, subsequent departmental review leans heavily 

on the acUon of the court and the initial reviewing authori ty. They are the 

parties close.t to the accused, the offense, and the scene. A strong pre

l'U~tion in favor of correctneu and regula ri ty in the initial proceedings 

exists, and 11 bound to exist, under any system of higher appellate review. 

The ... is tree of the civilian courts. Ie is submi ttwd that the true solution 

is to improve the initial processes, and not to rely on SIlbse~ent review to 

correct deficiencies therein. 

Nor will palliatives solve the problem. The proposal has sometimes been 

made that the reviewing authority be prohibited from criticizing a court for 

its a.etion in a particular case. Obviously this deals wi th only a surface 
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manifestation, and fails to get at the heart of the difficulty. 

In view of the difficulties which have leen pointed out above, 

it is proposed to review briefly some of the suggestions which have 

been made for modifying the system of initial review. Among these 

are: 

(i) Re~ention of the present ~stem of requiring approval 

or confirmation to make asentence effeetive, but movine the pro

cess up on echelon, or otherwise separating the reviewing offi

cer from the officer ordering trial. 

(il) Aboli8hing the initial review altogether, and making 

the court's sentence self-executory, subject however to being set 

aside by a Boerd of Review or other hlgher authority. 

The first method i8 followed to a limited extent under the 

present Ar~ and Navy systems. In those cases requiring co... 

firmation, the convening authority1s recommen~~tion of approval 

18 not sufficient to execute the S81 tence, but the sentence 

DUst also be confirmed by higher atthority. The result is that 

in this important type of case a further review by another 

authority is superimposed on the review by the convening authority. 

However, the effectiveness of this is limited by the fact 

that only a limited cla.ss of cases is subject to extra review. Even 

in this type· of case, the record is first reviewed by the convening 

authority, whose recomnendat1ons necessarily carry great weight. 



And in those cases in which the conT8ing authority is also the confirming 

authority, the same objections made to revi8T1 by the convening authority t:.re 

equally applicable. 

little further along the path of separating the
The British have gone ~ 

convening authority from the reviewing authority. Under the British Army 

system, every court-martial sentence must be confirmed before it is ordered 

executed. In a generel court-martial case, the confirming authority JnaJ', but 

need ~ot, be the same officer as the convenine authority.
303 

As a rule, warrants 

giving power both to convene and to confirm thp. findine~ and sentence of 

gem ral courts-martial are isSlled only to certain officers in India. the coloniev 

and on active service.
304 

In the United Kingdom, the confirming authority is 

the Crown, or an officer derjving authority from the Crown. Within the United 

Kingdom, all sentences extending to death. penal servitude, or dismissal of an 

officer must be confirmed by the Crown, and this limitation is sometimes placed 

305 
on cases arising abroad. In a district court-martial c~se. the convening 

authority is the officer empowered to convene generel courts-ma.rtial, or certain

specified officers to whom he is authorized to delegate his confirming power. 
306 

In the case of a field general court-martial. the confirming authority is: 

(a) when the troops are not on active service, the officer authorized to confirm 

general courts-:nartlal; (b) wren the troops are on active service, the senior 

officer if of field grade, and if the senior officer is not of field grade. the 

Where a sentence of death or of
nearest available senior officer of that grade. 

----- .. -- .. ~-- .. --- --~----~~-----~------~-

303. Ar~ Act, 122(2); MML, p. 536. 

304. MML, p. 43. 

305. MML, P. 63. 

306. Army Act, 123, MML, p. 538. 
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peenl	 sern tude has been imposed by a field general court, the sentence IllUst, 

after	 confirmation. be referred to the chief cOlJl!llander in the fi eld before 1t 

ean be executed. In any caS8 in whtch he deems it desirable, an officer author

ized to confirm...,. r ••erye a finding or sentence for confirmation by IlUperior 

authority. 

In thOle cases under the Bri thh Army eye te. in which the eharges are 

IN.bmitted to the JUdge Advocate General prior to trial (e.g., eases of fraud, 

indecency, and theft ariaing wi thin the United Kingdom,) a further step is teken 

to insure separation of the two f'unctions 'of pre-trial scrutiny of charges and 

post-trial review. The Office of The JUdge Advocate General is organized into 

two aides, one the "mili tar,-" side and the other The Judge AdTocate General l , 

Office proper. The former deals wholly with chargee before trial and with the 

prosecution thereof, the latter with matters such as the detailing of JUdge 

Advoc~tes to courts, review of findings and sentences, and clemency. The reason-

Ing i 8 that no man who has had anything to do wi th the charges before trial, or 

the preparation for trial, should ai t at the trial as judge advocate, review 

the record afterward, advise as to its legal sufficiency, or give advice on 

clemency. JUst before the war, a committee appointed to study the British Army 

court-martial system had recommended that this or~izatlon of the Office of !he 

JUdge Advocate General be made statutory, but action on the committeels recommen
307 

elations was deferred upon the outbreak of the war. 

On the other hand, BrlUlh Naval procec1ure is subltantially similar to the 

American, that 1s, the sentence is first reviewed by the conTening authori ty, who 

mq (with certain exceptions) order it executed, and thep by the Admiralty. (See 

Appendix B). 

307.'	 Rigbz, Military Justice in the British COJDlJlOnwealth, Federal Ber Journal, 
April 1942; Report of the J..rrq ad Air Force Courte-Yartial Commi tt.., 1938 



'lbe other approach to the problem is to eliminate the review by the 

convening authori ty, and to lIlBke the .en tence of the court selt-GfCUtory, 

subject however, to higher departmental review. !hie .. the propouJ. of the 

Chamberlain Eill, but it was not adopted. It is also the rule in the 7rench 

s,fBtem, under which the findings and Bentence of the court are final, subject 

to a limlted right of appeal to conse11. de reviaion. An interesting commen

t817 on the attitude of commanders, during 'forld Jar I, to thh qstelll 18 CODl

tained in the 1'0' towing testimony of Lieutenant Colonel Rigby, given at a 

Senate Hearing on the Chamberlain Eill in 1919. 

·1 tried to get information, as far al I could by interviews, a. to 
the relatiT8 value of our power of the reviewing authority to approve or 
diaapprove the findings end sentence. instead of haTing the Jud&laen t 01' 
the court tinal as the French do. and I got very varying opinions. 70r 
instance, I ht\d a m wi th Gen. Gouroud. who, you ma.Y remember. WIU the 
cOllllllB1lder 01' the French Army at Rheiml on the 15th of July. 1918, who 
beat back the Ger.-n attack and really stopped the GerJll&n Nsh toward 
Rb.eims during their last offenliTe. Gen. Gouroud was allo in cOllllll8l1d ot 
the French Arrq in Gall1pol1 earlier in the war; and was. when I saw him, 
in cODllD8nd of the Fourth Arrq, in Aleace. I aaked him the question 
whether in hiB opinion the Aa-ican and Bri tish plan of haviDl; the 
judgllent of the court-martial subject to review by the commandiDg 
general, or the Jlrench plan of having the judgment of the court-martial 
final, was the better system, and what he thought were the advantage. 
and diaadvantagel of each, and Gen. Gouroud answered very emphaticall;r- 
'I do not hesitate to lay for a moJAent that the American system i. 
infinitely superior,' and then he went on to tell a number of instances 
where he had felt the lack during the war. in eJll8rgencies, of the power 
to in any w~ control the judgmentI of the court•• 

"en the other hand, Gen. Taldant. chW of statf at Paria, and Gene 
Hallwin, cOllllllmder at Eordeaux, belie.... in the French plan and the finality 
of the jUdgments; but when I alleed them if they were faced with an elller
gency, with a lowering of morale. in an event of that sort, what would thq 
do, they sald they would discharge the court and appoint anothe" court, or 
they lIOu1d call up the commissaire da gouvernement, and they would find wql 
to bring pressure to bear on the court, and they would resort to the fr.e 
use of the ~lIIIII8ry disoiplinary power.- 308 

----~---~~----_.-~~~-~----------~-----

308.	 Hearings before the Subcommittee of the Committee on Military Affai.s, U.S. 
Senat., 66th Cong., 1st Se88•• on S. 64, Part 1, PP. 544-5 (1919) • 
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'!'he RE"!'Ort of the General Board, llUropean Theater, on the Administration 

of Military Justice does not specifical~ discuss the question of review by 

the appointing author1 ty. It does, however, make the following observations 

about	 command control of court-mPrtial proceedings generally: 

"55. Command Control. Opinion of jUdge advocates who answered the 
questionnaire distributed by The General Board, or were personally inter
viewed, is emphatic that there was too much command interference by the 
appointing authority 1n the functioning of courts-martial in the European 
Theater of Operations. Control of courts-martial was attempted, and 
largely accomplished, by letters of non-eoncurrence. admonition and 
"i.nstruction;" by personal discussions with the court; and by che..nges in 
the detail for the court. It was rare ~hen, in time. courts did not 
reach results, particularly as to sentences. desired by the appointing 
authority. 

"a. This lack of confidence in the independence of the courts oon
tributed to cause only 39 per cent of th~ judge adv~cateA Who vot.e~ on 
the qUestion to favor allowi.ng courts, under the present system, to fh: 
the senten~e~, ~n~ ~n~p. ~f the~e wouJd forbid comment of any kind on the 
findings or sentence by the appointing or other command authority. The 
majority of the negative 61 per cent on this question favor an 
independent sentencing body answerable directly and only to the theater 
commander or to the Assistant JUdge Advocate General with the tblater. 
About 18 per cent believe that general courts-martial should be completelY 
separated from the command; others would have sentence fixed by the law 
member, whose command responsibilit,y would be direct tn t.he ~R8istAnt 

JUdge Advoc~te General for the theater of operations instead of to the 
revi ewing au thori ty•" 309 

NeHher the Ballantine Reports nor the McGuire Report mention the i'!!'r'n!'f:::.nt 

q~e!tion CT review by the convening authority, e~cept insofar a8 the fir.t 

Ballantine Report touches upon it in making its recommendations for decentrali ... 

zation. The first Ballantine Report did recommend that greater power and respons~ ,. 
ibillty for the fixing of the sentence be granted to the court, but ~.de no corres· 

pending reco~mendetion with ~=p~ct to th~ p~~pr~ and ~tion of the reviewing 
310 

authority. 

309.	 Report of the General Board, USFET, "Military Justice Administration in 
Theater of Operations," File: 250/1, Study No. 83, par. 55, pp. 45-46. 

310.	 Report of Ball~tine Committee to The Secretary of the Navy, dated 24 Sept. 
1943, PP. 10-11. 
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The revised Articles proposed by the McGuire Commi ttee, by Commodore 

White and by the Judge Advocate General, all propose retention of the present 

system, with certain modifications. For example, Article 5(a) of the McGuire 

draft articles provides that every sentence of a naval court-martial not e~ 

tending to death, dismissal, or discharge mq be executed upOn approv~'l.1 of the 

convening authority, who shell have power to remit or mitigate, but not to 

commute, such sentence. The excepted cases require confirmation by the Presi

dent or bJ' the Secretary of the Navy. 

D. SUggestions Regarding Present System of In~ti~l Review. 

For reasons stE~ed above, it is felt that the question of revtew by the 

convening authority is a basic one, which warrants exh3U~ti~e ctudY by the 

Adviso~' Committee, despite the failure of the Mc~lire Report and the Ballantine 

Report to discuss it. Among other problemo involved are: 

(i) The function of the judge advocate: There appears to be a certain 

inconsistency in' providing for a judge advocate, independent of the convening 

authori ty, and representing only the Judge Advoc8.te General, and then to have 

the court's proceedings subject to review by the convening authority. 

(H) SP-D tencing power of the court: The propo sal, concurred in by the 

McGui re and Ballantine Reports, to gi ve the court grell.ter pOwer and responsibili ty 

in the imposition of the sentence, necessarily involves a corresponding reduction 

in the power and responsibility of the convening authority with respect to the 

sentence. 

(iii) SUspension of Sentence: Under present prectice, vonvening authorities 
311 

are empowered, except in those cases requiring confirmation by hi€ber authority, 

- ~	 --- " ---~ ~ -- - - - - -- - - - --- - -~ - - - - --- - ~ 

311.	 See, e.g., letter, SecNav, dated 12 October 1945. subj: Policy of Navy De
partment in regard to trials of offenses involving absences and desertion, 
and miti~.tion of r~neral Court-~!ertial sentences. 

J 
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to remi t all or part of a general court-martial sentence on probation, and thia 

power is frequently exercised in appropriate cases. Similar power is exercised 

by Ar~ reviewing authorities. This power is similar to that of a civil judge, 

who ~ impose sentence and at the same time ~1Spend its operation for a pro

bationary period. This power is very important from a disciplinery and !!lOrale 

standpoint. The question whether the court should have greater control ovp-r 

the sentence, and the reviewing authority less, inevitably railes the question 

whether the power of rel!lission on probation ehl)uld be transferred from the re

"i~wing suthori ty to the court. The court, haVing heard all the evidence in the 

case and having reviewed a.ll the sentence factors, would seem to be in the betlter 

position to decide whether the accused deserves a suspended sentence and wiil be 

a good probation risk. On the other hand, the convening au thori ty ~ well be in 

a better position to review the accused1s record as a whole end ~uate it 

against the records of other accused and in the light of disciplinary and morale 

problems of the command as a whole. 

(iv) Legal review: The careful scrutiny of the record by the con'Yei1lnc 

authorityls legal officer is a valuable safeguard to the rights of the accu8ed, 

and his advi.ce to the convening author! ty on all aspects of the case is perhap8 

the most important single step in the entire proceedings. It ~ be questioned 

whether the pla.cing of a skilled jUdge advoce.te on the court, d and by i helf. 

'IOuld be en adequate subeti tute for the function performed by the convening 

suthorityls ~~ officer, were thi8 to be eliminated. 

(v) Command control: Fundamental to the whole question of the court

III&rtial system is the problem of comQUld. A court whose proceeding8 are nU&ato17 

until approved by the officer who appointed it 18 not an independent tribunal in 



:my true sense. Conversely, a court whose Juctgments are self-e:secu.tory 
( 

(subject only to hiGher departmental legal and clemency review) would be diffi

cult to fit into the organization and structure of the Navy, and would be at 

variance with the basic concept of militarJr command, hierarchy and discipline. 

The whole problem is extraordinnrily difficu.lt and no pat solution can be 

put forth. Several proposals have, ho~~er, from time to time been made, which 

will be briefly reviewed: 

(1) Retention of the present system in substantial~ the same form. This 

is the proposal of the Ballantine Committee, and of the McGuire, Judge A~cate 

General, and White draft articles. 

(2) Some modification of the present system, such as moving the process 

of review up to a hieber command than that of the convening authori~ (followed 

to some extent in the British Army), or depriving the convenin~ authority of 

his power to comment on findings and sentences. 

(3) Abolition of the review by the convening authority and making the 

court's findings and sentence final and self-executory, ~lbject however to 

higher departmental review. This is substantially the French Army system. and 

was proposed by the Chamberlain Bill in 1920 for the United States Ar~, but 

no t adopted. 
312 

The recent Report of the House Military Affairs Committee seems to adopt 

some combination of (2) and (3), but its recommendation in this respect (which 

is not opposed bJ' the Arrrw) is not very clear. 

Proposal (3) is far-reaching and under it the court-~rtial system, RS it 

has existed for centuries, would be radically altered. Nevorthele8s. it does 

have certain advaD tagess 

--- - - " -- -- ~ - ~ ~ ~ - - - - - - - - - - - - - ---- - - - ~ . 
312. House Report No. 2722 - 79th Con~Tess, 2nd Session. 



(i) The anomaly of having the same authority pass upon the charges 

before trial and then revie~ the case after tr\el ~uld be elimi~ted. 

(i.i) Responsibility for the findings and Een tence will be pla.ced squarel..v 

on the court. 

(iii) Control by the convenine authority over the proceedings and a~tions 

of the court would be reduced to a minimum, if not eliminated altogether. 

(iv) The provedure would be simpler and more expeditious than the present 

rF..ther ~".lmberaome system. 

(v) On the other hand, serious objections can be made to this proposal, 

among which are the follor,ing: 

(i) Elimination of the review by the convening authority, and the 

corresponding elimination of his control over the sentence, might be destructive 

of discipline; and 

(ii) Elimination of the review by the convenin~ authority might impair 

the rights of the accused. 

These are serious objections and s),culd bp. c~~refully weighed by the 

Advisory C.,unsil. If true, they would conGtitute persut>,sive reasons why the 

present system should not be disturbed. The extent of their va.lidity may, 

hov,ever, be questioned. 

As to (i), the exact relationship and balance betwefln Ildie.cipline" and 

"justice II can probsblY nAVf:r be discovered. Tn !I1Ost cases they are perhaps 

perfectly reconcilable. In a few, perhaps, they are not. In the letter, cer

tainly a good Case ~bn be made fer the pro~8ition thRt once a case has been 

referred to trial • .it cee.sp.s to be a m.re disciplinary matter, and that from 

then on, the processes of 11'.", should 'bE' pa.remount, and command control shOUld 

ce1'\~e. Thi s i6 well expressed in the recommendE.tions of the minor! ty members 



of the Ballantine Committee: 

"There have been various ste.tements and comments, regardin,; 
'tempering justice with discipline' and 'discipline being an inte
gral function of co:nraand. I We disagree wi th the first as there can 
be no degrees of justice. We agree with the second quote but point 
out that the function of com~~d ceases with the determination that 
a trial is necessary; thereafter the problem is legal.- 313 

Moreover, as a practical matter. it may be seriously questioned Whether. 

under present Navy policies. the convening authority, in reviewing a general 

court-martial case. actually does possess the command control originally con

templated in the basic theor,y of military organization. On legal matters he 

is bound to follow the law. If he makes a mistake, he will pre8W118bly be 

overruled by the SecretaI7, upon the advice of The Judge Advocate General, 

(unless indeed he errs in favor of the accused, in which case it ~ be too 

late to correct the error). He cannot increase the sentence, without getting 

the Secretar,y'e permission to send the case back to the court for reconsideration, 

snd this is rarely granted. He may reduce it, but in doing so he is bound by 

Departmental policy, Which prescirbes appropriate sentences for nearly all 

offenses. The same letter which is referred to above in Section V, in connection 

with referring cases to trial, also prescribes appropriate sentences for deser

tion and absence offenses. and directs convening authorities to mitigate 8en
314 

tences imposed by courts accordingly. These sentences are prescribed down to 

the la.st detail. and the policies announced have reSlllted in such sentence. ae 

3 years, 1 month, end 77 days. (Review Board No. 97) or 3 ,.eare, 10 months, and 

295 days (Review 1l<Jlrd No. 134). If the convening authority does not tNte weh 

action, it will be taken by the Secretary, upon the recommendation of the :Bureau 

313.	 Report of the Ballantine CommiUee to The Secretary of the Navy. 24 April 
1946, p. 29. 

314.	 Letter from The Secretary of the Navy to All Ships and Stations, lIUbject: 
Policy of Navy Department in regard to trials of offense. involving ab
sences and desertion, and mitigation of GCM sentences. dated 12 October 1945. 



~f Naval Personnel. It is true that the convening authority is authorized 

to remit part or all of a sentence on probation in worthy cases, but in the 

same paragraph of the above-mentioned letter it is stated that the IIprac tice 

of convening authorities of directing rAsto~tion to du~v on ~robation on 

completion of a pA.rt of the sen tencf'l is a duplication of the efforts of the 
315' Clemency R08rd A.Ud is not 100ked 1\9On rl th fevor. Finally, the power to order 

executed a dishonorable discharge or a bad conduct discharge has, by Department 

policy, been taken A.~~J from convening authorities p~d vested in t~A Na~J De
316 

pa~tment or the Comnandant of the Marine Corps. 

It is evident that in practice the convening authority exercises little if 

any "disciplinaryll control over court-:nartial sentences in the one type of case 

where military and disciplinary considerstions woUld ay>pel'l.r to be paramount, 

namely, desertion and unAUthorized absence. 

The other objection, that to el1min·,,,te tile review by t:1e convening authority 

would impair the rights of the accused, is also a s~rious one. Simply because 

a protective device has faults is a poor reason for abolishing it. However, 

the fl)11 owing suggestions. if adopted. "'lOuIn tend to cO!llpensat e fa r aIlY impeir

ment of the accu~ed's rights: 

C~rrection of LegAl Errors: 

(i) A jUdge advl)cp.te would be 'In the court, a. fer'..ture which sh0ul d red'lce 

grent1~' the number of legal errors; 

(11) An improved ays tern of departmental review is contemplated. 

Cleme::lc.l: 

(1)	 Re~~nsibility for an apDropriate sentence would be placed squarely 

- - -- -- - - - ----- - - - ----~ -- ~ --- - - - ~ 

315. Idem. par. 7 B. 

315. Idem. par. 11; N.C. & B. j p~r. 684, n (88). 
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on the court; 

(ii) The power to order executed a sentence of death, dismissal, or 

discharge would be reserved to the President or the Secretary; 

(iii) There would be no impairment of the present clemency powers of 

the Secretary. 

RECO~y~{DATIONS: 

The Board is convhlced that the two most serious difficulties with the 

court martial syst~m are the method of review and the control by commanding 

officers over court proceedings. and it is right here. at the stage of inttial 

review by the convening authority that these ewo difficulties come most 

sharply into focus. The Board believes that no amount of minor reforms of the / 

Articles for the Government of the Navy will solve this problem, and m&~e8 

the following suggestions: 

(i) Control of the convening authority of a ease should cease upon 

reference of the charges to trial. It is felt th~t up to this point the 

command responsibility of the convening authority is paramount, and his de

cision as to disposition of the charges, whether by SUlI\JM.ry punishment or by 

trial, i, a commend decision, which should properly be mcde by him, subject to 

the advice of his legal officer. 

(ii) Once the ease has been referred t.~ trial the ~r~ceedings, fro~ the 

arreignment to the sentence, should be the entire responsibility of the court 

and the judge advocate. The details of this procedure are discussed &l,bove in 

Section VI. 

(iH) Evc\ry sentence imposed by a general court-martial sho'.lld be self 


executory, subject, in the event of conviction, to revie... in the Navy Depart


ment by a Board of Legal Review and a Board of Sentence Review.
 



(iv) Every sentence imposed by int' erit'lr court-ma.rtial should be subject 

SO automatic review by the officer exercising general court-~.rtial juris

diction over the commandJ unless he we·! also the convening 8llthority. 1n ?'hich 

C~8e the review should be by the next higher authority. 

(v) The execution of suoh portion of any sentence as extends to dea:th. 

dismtaeal of an officer, or discharge of an enlisted man, should reqUire the 

action of the President, or of the Secretary or Under-Seoretary of the Ne.'7. 

or other officer designated by them. 

2. Depsrtmental Review 

A. Present Procedure and Comment. Thereon: 

At present every record of trial by general court-martial is reviewed a. 

to legality in the Office of the JUdge AdJID cate General a.n~. as to iH sctpl1nary 



feeture! in th~ ~.a~ of Naval Personnel (or the Discipline Branch of t~e 

Marine Corps). ::>8pentHne u.pon th.-1.r 'l"l'gen t"'l!lendations, or the type of ease 

involved. it ear there~fter be reviewed b7 the President or the Secretary. 

Both the McGuire Report and the Ballantine Report go into the question 

of departmental review at some length. At the risk of repeating some of the 

eollllDenh and recollllllendations made therein. it is desired. to call attention 

to ~_ of the features of the present systea "hich seem to require IIlOdifi

cation. 

(1) BeT1.. by The Judge Advocate Gener&1s 

The initial review 1s in Section A of the Military ~ DiTisioQ of the 

Office. where the entire record i ~ r~ecl. 'l1l'11~!ly by one off1 cer aeti.~ under 

the supervieton of the Ohief of the Section. If the initial reT1e'!"8r belieTee 

that a ease 11 legally sufficient, his opinion may be decillive, although the 

ease m~ pass through seT"r~ hands before it i13 finally cleF;red. If the 

firat reviewing ofticer believes that a case is legally i nsufftcient, his 

opinion 1s ~bject to being overruled by a superior officer. 

At the present time. cases are te!err"d tc the Board of Revi ew only 

3fter review by the Chief of the Military Justice Section and the Assistant 

JUdge Advoce.te General. Usually only cases believed legally insufficient. or 

cases of great impOrtance, or presenting difficUlt or controversial questions, 

are 80 referred. This Board is an informaJ. body establi shed 'by The Judge 

Advocate General ~s' a matter of the internal administration of his office. It 

has no eta.tutory powere, its personnel 1s temporary and fluctuating, it co~ 

, 
eiders only those cases referred to it, and its opinions are advisory only. 

The final responsibility for all decisions &s to legality rests with 

the JUdge Advocate Gene ral himself. 'Ibis is in accord wi th usual ideas of 



military and naval responsibility. But in practice the opinion cflthe 

Ju~ Advooate General is nearl;}" al~8 based upon that of hie subordinates• 
and ita De ri t and value in a particular case inevi tably' dependent upon the 

amount of attention given to that case by the latter. One case might 

receive the full attention and consideration of several o!ficers in the 

General Court-Martial Section. plus an exhaustive study by the Board of Review. 

Another. involving an ~;,.'&Y!.:" ~_1.~fl'.!l)l+. qUAstt"n of 1a.'I':. miDit l)e passed on 

the recommendation of a single cft'icer in Section A. wtiP ~ not have seen the 

point involved. Moreover, any opinion. w.hethe~ c~ the S@ctt~n ~r of the ]o~rd 

of Review, C8Jl 'be overruled by the Judge Advocate General, if he disagree, 

theI'ewl the 

It is impossible to venture an opinion as to how effective this method of 

review bas been in det ecting legal error. As is poin ted out in the Board I a 

fiW\l report, there were a few cales reviewed by the Board in which the Legal 

Section of the B08l'dt • Reviewing Sta.ff, and the President and Vice-President 

of the Board. felt that sertens doubt of the legali~ of the convictions existed. 

In these cases the BORrd authorized its President to recommend to the Secretary 

that the records be .esubmi tted to The Judge .Advocate General. Although 'these 

cases were fe1l'. the .rrors noted were ,erioua. It is felt that. with an improved 

system of review in the Office of The Judge .Advocate General, the possibil1~ 

of an ille~ conviction being appraed would be eliminated. 

In a:ny event. only a 'mall proporti()n of the cases reviewed by the Office of 

The Judge Advocate General are found leeally insufficient. In this connection, 

some stetiwtics which are set forth by the minority members of the Ballantine 

Committee. in the Special Recommendations attached to that committee l • report, 

are of interest. 

.roe .r 



________ 

:n the fisc~l year 194£, of 27,861 general coure~Brtial cases received 

in the C'ff1ce of The Judge AdvQcl:te General, 60 or OO.21',~ were set aside 

in~. Tn addition, 68 others, or ()().24~, had s.lrt>e.~l been set aside ~ 

~ by c~~ventne authorities, making 2 total of 129, or 0.45% CAses 1is

~P9r~,ed on revie~. The tct~ nu~ber nf c?ses reeulting in 3C~'ltttals. re

v~rs~ls Jr nolle rrosequi, or in which pleas in bar were sustained, was 682, 
~17 

In 1945 tb~ United States Federal Courts indicfted 41,653 defen~ant~. Of 

these, 34,117 warp convicted. 6,~5~ (15.2%) cases were dismissed, and 1,167 

(02.8%) defend311ts "ere a.cqultted, making a total of 7.536, or l8~, not con

victed. In ep~ealz in criminal cases in the federe.l courts, 18.6% of the 
318 

convictions considered were reversed. It is reali£ed that the latter 

comparison is not an abeolutely fair one, because the Judge Advocc.te General 

revlevs all convictl~nB by general court-martial, even thOBe bas~ on pleas of 

guilty, Whereas the federal circuit courts only consider those convictions 

which ere appealed. 

Out of 19,401 Army General Court-Martial records examined in the Branch 

Office of the JUdge Advoc8.te General for the l!llropeen Theater during the 

period from 18 .fuly 1942 to 15 February 1946, involving 22,214 accused, 2,123 

or 9.5~ of those accused were aCquitted, end 307 sentences, representing l.4~ 

of the accused, were disapproved, either by the reviewing authority or by the 
319 

Board of Review of The Theater COlI!lland. In making thiB comparison with 

Navy figures, it must be remembered that many of the Navy cases represented 

pleas of euilty to 'simple absence eases. which might not have come before 

genere! courh-martial in the Army. 

~~-~----.P----~-----------------
317. Ballantine Report, 24 April 1946, p. 9. 
318. Idem. p. 9, citing Annual Report of the Director of the Administration Office 

of United States courts for 1945 under the Report of the Judicial Conference 
of Senior Cirelli t Judges. 

319. Figures furnished by the Office of the .fu~e Advocate General, U. S. Arll\V. 
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These figures may be Ei~lficant; they may be meaningless. It is apparent 

that the mi~ority members of the Ballantine Committee felt that they constituted 

an indictment .:>f the present system of review. The point might just as well 

be made that they indicated that n&val court-martial cases are fairly tried, 

do not usually involve serious legal questions, and do not often have to be 

set a.side. Gerte.inly this Board found only a smell percentagt'l of caMs in 

which any doubt as to the legality of the conviction .as presented. 

Be t:1.is as it ~, both the McGuire Report and the Ballantine Report are 

agreed that the present system of review should be improved, and this Board 

concurs. It is submitted that the proper approach is to proceed, not from the 

assumption that the present system is ~efective, but rather, granting its 

merits, to consider whether it ~ not be placed on a firmer and more secure 

foundation, so that the greatest possible measure of justice may be attained. 

2. Review of the Bureau of Nave..! Personnelz 

All general court-lllU"tial cases, after review by the JUdge Advocate General, 

are referred to the Chief of Naval Personnel, or the Commandant of the Marine 

Corps, for comment as to the disciplinary aspects of the sentence. The Eurean 
320 

of Naval Personnel examines the sentences from the stand!'Oint of conformi tY' 

with Department policy, and uniformitY' with other sentences in like ca8es, and 

allo conRiders the mitigating or extenuating circumstances which ~ be present. 

If the Bureau believes that a sentence should be reduced, it makes an appropri~te 

recommendation to the Secretary, who takes the n_es8ary action. If it apprO'1 es 

the sentanc8, tae case is returned to the Oftice of The JUdge Advocate General 

and is filed without being referred to the Secretar,y. 

The role of the Bureau of Na..l Personnel in the administration of naval 

justice is highly controversial. The McGuire Report ca1l8 it an anomaly (p. 8) 

320.	 The comments mde hereinafter about the Bureau of Naval Personnel applY' 
generally to the Discipline Branch of the Marine Corpa, in cases involVing 
Marines. -210



and goes on to aql 

'The 1lurel!ll1 ot Naval Personnel, as previoua17 indicated, 
should be completely divorcee!. fftll the administration of nevel 
just1c.....i ts interest being primarily post factum." 321 

'!'he YcQQire draft articles and rules of procednre lmplellClt this recollllDendation 

bT making no reference to the :Bureau of Naval Personnel, and by providing that 

the Board Qf Review shall review all records su.bmi tted to it, both as to leg&11tt 

and &s to disciplinary f88ture., and ahall submit recommendations thereon to the 

Secret&17 ot the Na~ via the Judge Advocate General (McGuire Draft, Article 

6(c)(2». The 1hi te draft makes the aame recommendation, except t.l}at the words 

"via the Judge Advocate General" are omitted. 'lbe JUdge Advocate General draft 

on this ~bJeet was still in the course of preparation at the time of this report. 

The Ballantine Report statesl 

''lbe :Board believes that participation of the :Bureau ot Na..l 
Personnel and the Commandant of the Marine Corpa ia review sews 
a u!leful po.rpoe e. If 322 

The special rec9mmendations of the minority .embers of the Ballantine 

Comi ttee state, with respect to the participation ot the Bureau of Naval 

Personnel in review: 

"Thh Participation IIl8Y be useful but recommendations as to dis
ciplinary features, in the interests of justice and comparable staD
dArdS of punishment, !lhould emanate from a single board within the 
Executive Office of the Secretary." 323 

It is apparent ,th£,t both the McGllire and the Ballantine Reports state mere 

conclusions. The minority recommendations of the latter report do give a reason, 

which the Board believes is sound from an administrative point of view, but the 

recommendation and the reason therefor are given in verT summar,y form. 

--~--~~---------~~~------------~---~----

321. McG'l1ire Report, p. 9. 

322. Ballantine B~port, 24 April 1946, p. 9. 

323. :Ballantine Report, 24 April 1946, p. 25. 



~. Board has no desire to explore or critici ze the internal organization 

of the Navy Depe.rtJ!lent. The Board does believe. however. thl?t the follOlfing 

criticisms of the present participation of the Bureau ~f Nav~l Per~onn.l in 

the administration of naval Justice TI8Y fairly be made. 

(i) The idea that a court-me.rtial sentence has importance principally 

from a disciplinary standpoint is only partially true. Sentences impcs ed by 

courts-martial are not only disciplinary, but are punitive. and highly so. 

If they are regarded only as factors in maintaining discipline, and this seeos 

to be the present official approach of the Navy Department. Justice in any 

true sense of the word is bound to BIlffer. 

(11) The Bureau of Naval Personnel. and the Discipline Branch of the 

Karine Corps. although well equipped to poss upon sentences from a purely 

disciplinary standpoint. are not staffed with expert lawyers or penologists. 

trained and equipped to view each case as a whole. giving due regard to all 

those factors of environment. educet1~n. trainine. medicel and peyehi~trie 

conditt~n end the like. which. along with purely disciplinary fe2tures, enter 

into the determination of an appropriate sentence, 'Wld.er the moo t T!!odem views. 

Of course. the decieion Whether a msn should be ~etained in ~~e service, 

and if not, the character of the discharge he should receive, is primarily Do 

per8Dnnel problem, and should properly be decided by the authorities responsible 

for personnel. On the other hand, the question whether he should be confined, 

and for how long a time, is more than 8 mere personnel problem: it is. in the 

fine! anAlysis, a question of justice requiring expert treatment. 

'!'he question whether the Bureau of N~val Personnel should or should not 

review sentences presents, Rfter all, a false issue. The real question is 

whether the system of sentence revi ew Cell be iMProved, Md if' 80. in whA~ way. 



None of the a.bove should be taken as implying that the sentences finally 

arrived ~t are unfair, or unduly severe. A reeding of the Board'e Interim 

and Final Reports on sentences ravie wed by it should dispel the notion that 

the Boerd has reached any such conclusion. But the method. used in arriving 

at th&se re!:"1l.1ts ~re, it is P.\lbmttt."'!d, in need of revision. 

3. Review by the Secretary: 

'!'he di llClH,"i "n l-oPl"f'! 'ci11 be lim ited to th08 e ca.ses which are in1. tial1y 

presented to the Secretary after review by the Judge Advocate Gen~ral and 

the Bureau of Naval Personnel. Confirmation cases, and clemency review, w11l 

be discussed l~ter. 

The recomrnendation of the JUdge Advocpte General and of the Chief of 

the Bureau of Naval Personnel on court-IIl!?rtial cases are purely ~dvisory. If 

any action is to be taken, it must be taken by the Secretary or Under-Secretary. 

However, it if! believed that the takiDg of such action by the Secrete.rJ auffers 

from the following h?n~icaps: 

•	 (i) Preci8el~ because there is no one c-nt~~11zed ~ency with power to 

m:;:.'Ire final recommenr'!.atilJns on all court-martial matters, the Secretar;y is wi th

out the benefi t of advice from one 91rllled and qualified a.~ency, chp.rye~ with 

full responsib~liW to 31.1 ld~ tn !".2.king hie decision. Some C3ses comE' to him 

from The Judge Advoc~te General wiU the rectommendations that the proce~dings be 

disapproved for legal insufficiency. Others come from th(> Bureau of Naval 

Personnel through the JUdge Advocate General, after lavln~ been found legally 

sufficient h:r The JUdge Advoc~te General, with a reCO:m:lend.a.t1on fClr '1I1.t1..:;~tion 

~~ t~p sentence. In most cases, the Secretary cannot eX3mine these c~ses p~rson

ally. Congequently, ~e re~erc them t~ one or more members of his ateSf for 

opinion and advice. In thi 8 ~ a. single case mc.y be passed through the ha.nds 
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~f Beve~ officers, with several distinct recommendations, after it has 

alreaoy been pa$~ed upon by the Judge Advocate General and the Bureau of 

Nave.! Pereonnel. The actlon finally taken by the secretary ~ not be the 
~ 

advice of the latter ~ncies at all, but a compromise of half a dozen views. 

Administratively. and from the standpoint of justice, «nch a result i. 
• AI 

depiorable. 

(11) Purely from a formal and. mech3aical point of vie". ~e Secretary 

does not usually have the benefit of a comprehensive written review, either 

from the Jud.i;e Advocate General or from the Bureau of Naval Personnel. Cases 

are usually presented to him ~~. or else with a very brief, formal reco~ 

mendntion and proposed action. Consequently. he is faced with the altern'ltive 

nf t~n~ .etton ~~h~~t c~~!~t~ infor~tl~n. or c~lline !~r the rec~rd in • 
each ease. Obviously. this reaults in delsy. and is poor administration 

beside. 

(iii) Cases which are found lage.l~ Z'l:!"'~ dent and in whtch no action on 

•the	 spntence is recommended are fUed without being presented to the Secretary. 

The	 2esult is that after the initial departmental review. eases which have been 

found legally sufficient fall into two cle.esesl ... 
1.	 Those cases in which the Secretary has never approved the 

•
proceedings. findings and sentence; 

2.	 ~lose cases in which the Secretary has reduced the sentence,
 

and in doing so has automaticallJ" approved the proceedings, find


ings. and sent ence.
 

In the former class of case. the Secretary can at any time thereafter t~e
 

action to pet aside th~ proceedings, findings. end sentence. if legel error i.
 

subsequently discovered. In the latter ClaBS of case. "h:le the Secretary can
 



et any time take action by way of mitigation, hie power to disapprove proceed

ings, once approved, is open to 80me daubt. A1 though AGN 54 (b) seems to 

place no limitatians on the Secretary'. power to set aside proceedings, the 

Judge Advocate General, following an opinion of the Attorney GenersJ. of the 

Uni ted States, h:;:.s ruled that he me.y not do so where the sentence has been 
324 

confirmed by the President and thereupon executed, but m~ do so in a non
~25 

confirmation case, on the ground that new eviience has been discovered. 

His power to take such action in a non-eonfirmatinn case which has once been 

approed, simply on the basis of legal error, not involving the d.tscovery of 

new evid9nce, is doubtful. 

This anomPlous situation results from the wholly irrelevant consideration 

that in the one type of Case a reduction of the sentence was not recommended. 

witi Ie in the other 1 twas, :md wes c,P!'roved by the Secretary. 

:B. ~ggestion for Improvement of DepartmentBl Review: 

It h believed that a. comprehensive _tudy of the system of departmental 

review sh0uld ~~ undertaken by the Advisory Council. The f~llow1ng ~~ges-

ttons cre made in connection wi th such study:
" 

(1) So far as possible, all matters pertaining to the administbation 

of naval justice should be concentrated in one office, responsible directly 

to the Secretary of the Navy. Whether this office is called the Office of The 

Jude,e Advocate GenersJ., or the Bureau of Naval Justice, is ill1lllE:.terial, but for 

this discussion, it will hereafter be referred to as the Office of The 

JUdge Advocate Genera.l. It shollld bp. under the direction of the Judge Advocate 

General. It is highly desirable that full power and responsibilit¥ over all 

.. ~ - - - - - --- - - - -- - - - ~ --- - - - -- ~ - - - ~ - -- - - -- - ~ 

324. CUO 2, 1943, 145. 

325. CMO I, 1944, 92. 
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1Il8tters pertaining to naTal Justice be vested in one central place, and that 

the present divilion of responsibility among the offices of the JUdge Advocate 

General, the :Bureau of Naval Personnel, the Dis cipline Section of the Marine 

Corps, and the Executive Office of the Secretary, be el1!1linatec1. 

(~) !l.hfll sugeestion that the JUdge Advocate General be a civilian is often 

put 'orth as a solution of the real or ImF~ined ills of mllitar,r or naval 

ju,t1ce. This proposal appear. to be based on the Brl tiBh Army .ystem under 

which the Judge Advocate General is required to be a civilian. Usuall~', ho,... 

ever, he is an Ar~ offiotr who retires in order to &ssume that position. In 

the Brlti.h Navy, the Judge Advocate of the Fleet is a naval officer. 

The Board believes that this proposal, lilte the propoeal to place enlisted
 

men on courts, is a lI1Are panacea, whlch does not solve 8l1Y' of the underlyint;
 

problema. The true solution, the Board submits, 1a to see to 1t that the Judge
 

Advocate General has the full poWtlr end respondbili ty over naval Justice which
 

1a properly bla, and to provide him with a staff of experta qualified to adviee
 

~ bi. on eTCr,r alpect of na~l Justice. If this is done, it i believed that the
 

,,-- 'question whether he is a naval office. or a clvillcn becomes of no importance. 

(3) A Board of Review should be created by statute to review all court-

martial caees. All partie. are agreed on the necesslty for this important 

reform, and differ only in detail.. Beceuee of the importance of thi. matter, 

it ls propos d to discuI' it in 80me detail below. 

c. Board of Review, 

It 18 cener lly conceded that provhion Ihould be mel- for statutory 

board of review to review all convictions by naval geueral courts-martial. Some 

of the ProPOlals .hleh have been made in thia reglLrd, Md th Board' o~ 

suggestions, followa 

r 



'1) Recommendations of the McGuire Committee: 

'!'he revised Articles for the Government of the Navy. propGsed by the 

McGuire Committee. provide for one or more Board. of Revin, established 1n 

the Executive Office of the Secretary of the Navy. each b~erd composed of three 

members. at least one of whom would be a ciVilian. The Articles provide that 

the Secretar,y of the Navy Iball. prior to final action. submit to such board 

of review the record of every court-marti~ in which a conviction followed a 

plea of not guU ty and the final action contemplated extended to death. U ... 

missal. dishonorable discharge or bad conduct dl~charge, or confinement 1n 

excess of 12 months. Such board would review all records submitted to it by 

the Secretary of the Navy. both as to legality and as to disciplinary features. 

and would submit recommendations thereon (reached by major1 ty vot.) to the 

Secretary of the Navy via the JUdge .Ad.vocate General. The JUdge Advoc~t.e 

Genere.l would endorse thereon his concurrence, or his non-eoncurrence and the 

reaSon therefor. and would transmit the entire record to the Secretar,y for hi. 

dec1eion (McOUire Draft Articles. Art. 6). 

Col. Inedeker in his notes states that this ~stem would be shorter and 

limpler than the pre.ent one end would afford better uniformity and controll 

Control could be better achieved. he &aid, if snch bO&r~s were attached to the 

Exwcu.t1ve O:f'fice of the Secreta:ry. '.!he procedure visualized was that all records 

would be reviewed first by the Judge Advocate General. both for le~ity and ? / 
discipline.ry features. and would then be divided. Not ~i B.ses. in which . t 
the recommendation of the JUdge Advoc~te General left the puniShment at death. 

dismissal. discharge. or confinement over 12 month•• would be lent to a board 

of review. Other records would be sent directly to the Secretary of the Navy 

if his action was necessary for finality of the sentence. The Board of Review 



would review ea4h recad for legality end for all disclplinar,y features. The 

record would then be returned to the Judge Advocate General, who would state 

either his concurrence with the Board's recommendations or his non-eoncurrence 

and the reason therefor. The record would then be sent to the Secretar;y for 

his action. Col. Snedeker stated th~t this procedure should rednce to daya 

what it now took weeks to do. He also pointed out that the provision that at 

least one member of the Board be a civilian was in keeping with the trend of 

the times. that it gave the Board a broader point of view. and obviated criti

chm thE'.t a IIbrass-hat AUtocracy" was .eprely pmishlng mtnor offenses. ba.t he 

warned that the calibre of the civilian member must be snch that he would be 

beyond reproach. He conc:lnded by saying that such a board of review afforded 

an sutomatic appeal of severe sentences, and IIconstituted an impartial court 
326 

of appeals in the naval service." 

(2) Recommendations of Commodore White and The Judge Advocate General 

The White Dreft Articles are subetan-Ually the same 0.8 the McGnlre Articles. 

The Judge Advocate General revised draft ~~e8 not include a prOVision relating to 

a Board of ReView, but it is understood that such 0. provision is presently under 

atudy in the Office of the Judge Advocate General. 

(3) Recommendations of the Ballantine Committee 

The Ballantine Report has recommended tha.t there be established. in the Navy 

Department Boards of Review, each composed of at least one civilian member nth 

legal be.ckground, one naval lawyer, and one or more generBl service officers of 

IMture judgment. These Boards would review such C2.ees as the Secretary of the 

Navy might deem appropriate. such as those in which hee.vy sentences were illpoeed, 

thoae which were highly complicated. and those which were appealed, b7 brief or 

~-~----~~~-----~---~----~----~--------~--
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'

otherwise. Should a board disagree with the review of a case already made by 

the Judge Advocate General or by the disciplinary activity involved. t~a record 

sheuld be returned for recon~ideration and rllrther recommendation before being 
327 

presented to the Secretary of the Uavy for final approval. 

In a special concurring letter. Judge McGuire stated his opinion that the 

powers of Bolllrdl of Revle", specifically set forth in the draft articles submitted 
328 

by the McGuire Commi ttee should be adopted• 

!he minority members of the Ballantine Comm! ttee stated that they agreed wi th 

the nece.Eli ty for such boards, but pointed out that the IIvague and indefini te powers 

of review" suggested by the report did not provide for the review of any apecific 

case. and that the report did not contemplate that such powers be provided by 
329 

statute. They recommended adoption of a statutory provision which followed the 
330 

recommendations of the McGuire Draft Articles, with the following changesz 

(i)	 It would be provided that ~ch boards should be "independent in 

function and ope~ation. 

(ii)	 At least two of the three members were to be civilians. 

(iii) Such BOArds should review all Cases in which there had been a con

viction after a plea of not ~ilty. all cases involving death. discharge, d1,

missal or administretive separation from the service. and such other cases as 

the Board of Review should determine. 

(iv) If the Judge Advocate General did notocncur in the finding of the Board, • 

he should ~bm1t his independent recommendl'.tion to the Secretary for his deoision. 

(4)	 Comments on the Foregoing Recommandt'\tionsz 

Since provision for n Bard of Revier. is one of the most i~ent, if not 
" __	 ~1""1"''!''---''-_~ 

~--~	 - --- -- - -- - - - 
327.	 Ballantine Report, 24 April 1946, p. 7. 

328.	 B811antine Report, 'Z7 April 1946. p. 18. 

329. Ballantine Report, 24 Sept.	 1943. p. 25. 
330. Exhibit I. Article 7. These draft articles are elsewhere referred to herein 

a.8	 the IITedro"...Finn Draft Articles. II
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the most imrAJrtant. part of any reform of the Navy COllrt..Me.rtial syctem, all 

thege prop'sals meri t careful scruti~ and study. 

First of all, with respect to the recommendations of the majority members 

of the Ballantine Committee, the strictures of the minority members to the 

effect that the poWerfl of rev:Qr proposed ~re "vague 811. indefinite, II and their 

cri ticism that the Board is not created by sUb1te, ere sound. On this lIlOst 

important subject, a statutory grant of power is essential, and such gr8Zlt 

should be clear, definite, and specific. 

Further ct! ticisms Mev also be madel 

(i) The provision the.t the civilian member have a Illegal background" is 

10:1 efini tee 

(ii) The provision for "one or more general service officers of mature 

jUdgment" would permit appointment ofal.1D8jority of non-lawyers to the Board. 

The wisdom of this 18 debatable. 

(iii) The classes of cases 8uggested for review are too restricted, besides 

being vague and indefinite. 

(iv) The limitation of the Board's powers to 8pprov~l of the prior action 

t~ken in the case, or dissent therefrom with a return of the record for recon~ 

sideration by the sp~e authority who made the original recommendation, vould, 

in final analysis, meAn that thA Board had no indepen~ent powers. 

'!'he propo salt' of the McGui re and !hi te dr;·'ft articles are rruch more satis
f 

factory. Most of the foregoing objections to the recommendations of the Ballan

tine Committee would be o~tiated by adoption of tae McQuire Dr~ft. ~owever, 

the following criticisms of the McGuire Drc.ft rre.y fairl;." be made: 

(i) It seem! inconsistent to provide for review by e Bo~~ of Review of the
 

disciplinnry aspects of cne~s invo]vine not guilty ple~s, r.htle no such review i8
 



pr0vi~ed in guilty plea cases. While in the latter typ~ of C8se the question 

of guilt or innocence has been conclusively resolved, there re~~ins the ~estion 

of th~ l~gelity ~~d appro,rieteness of the Benten~e. 

(ii) By providing that the Board of Review shall have power to make recom

mendatirms I'Inl:r • with final action resef.ved in ~ery caf'e to the Sflcretary, 

the McGuire dr~,ft fails ehort of establishing the t1impart.ial court of appeals" 

described by Colonel Snedeker. A Board of Review which has no power to render 

final jUdgment. even 8.~ to legal matters. is not truly a court of appeal, in 

any true sense. To a uegree. the Ar~ls Board of Review has power to pronounce 

a final jUdgment of legal sufficiency. at least 1n certain types of cases. and 
331 

provided The Judge Advocate General concurs therein. Limited though this 

power is, it is m0re extensive thAn the po'lf8r proposed by the McGuire draft. 

(iii) The McGuire draft does not !18ke clear the po"fn· of the Board of Revi" 

to review facts, as ~ll as law. 

(iv)	 The McQuire draft does not make clear under what circumstances, if ~~ 

:.	 new trial l:1ey' be ordered u!lCn :l. find; ng of legR,l insuffici 8nCY. 

'!he Tedrow-Finn dra.ft articles tllke care of the first obj action by providing 

for review of all cases in Which thfl sentence extend~ to de~th. disc~~rg•• or 

dismi~~~l. However, it does not remove the other objection listed above. 

Furthermore, it may be questioned whether the recommendations of this draft do 

not go too far. ~e follo~ing criticisms are noted: 
'. 

(i) As the proV1 sions of this dra.ft are war ded, the Board would review all 

convictions after a plea of not guilty. even in inferior court cases. Obviously 

this is impractical. 

(i1)	 Adoption of the proposal to give the ~~~rd jurisdiction to review 

~---~------------------------------~---
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administrative separation from the service would result in a confusion of 

function. However. desirable wch a. review !!ley be. i t ~h(\uld be hendled by 

a. separate body. wch as the Board which is now opereting under the Service

!lI8n's Readjustment Act of 1944. '!he Board of Review .hould be a court of 

appeal. with the duty of reviewing jUdgments and sentences of naval eourts

martial. This. it is submitted. is enCI'U.gh Gf a task for any such body. 

( 11i) The langu9.f;8 of the Tedro~'Finn drpt"t the.t the Board or Boards of 

(tv) Finally. the proposal to have a majority of civilian members is a far 

reaching ODE>. 

Finally. none of the proposals make any clear distinction between legal 

review. for legal sufficiency of the proceedings, findings, and sentence, and 

sentence review, for appropriateness of the sentence, clemency factors, and the 

'
11ke. 

(5) Suggestions Relating to Board of Legal Review& 

The Board beli eves tha.t a BOII·rd at Legal Review should be eatabliahed, 

c,nd that the Advieor:r ClJUD.eil Ihould !Il8ke a careful studY ot the Yanoul! 

~p~~~~~nd8ticns of th.McOnire Co~ttee, the Ballantine Committee, and Commo

dore 1rhi te wi th reepec t to such Bee. rd' s function. ad powers. ae well a8 to
• 

the recolllllendAtions \t'hi~h 1 t ~iii ~derctood thp Ju~ Advocate General is pre.. 

pa.rin~ on this subject. ~e following di 8cuuion is tn'ende4 to be of 

assistance to the Adviao17 Council in this !NJ.tter, by lIf!q ot elarifyiD& 

the vp.rious problems which arise in connectioh therewith. 

(1) The first questi"n is whether Sllch Board of Lep1 Review Mould
 

be est~blished by statute. The UcGnire Comit~".~. Co~d.ore White. and the
 

L 
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minority member; of the Ball.e.ntine C"mmittee he-ve reco!nl!lended that it be 

created. by sta.tut~; the Ballantine RePOrt itself (which was, inclden\&lly, 

aigned by all th. members of thf' ColIllli ttee) leaves this quf!stion open. 

'the Board inclines to the view that on an important matter of thie sort, 

a sta.tutory grp.,n t of power is highly desirable. The Army Board of Review 
332 

is established by statute• 

(11) The nest question is whether the B_d of Review 3hould be 

established in the Executive Office of the Secretary, as recommended by 

the McGuire Report, or in the Office of the Judge Advocate General, as 

at present. The former would give the Board a greater measure of mde

pendence. (1iowever. the McGuire Report proposes that the reco!!Ul'ende.t1ons 

of the Board be submitted via th. Judge Advocate General.) The latttr 

would tend to accomplish the desirable purpose of centralizing all matters 

pertaining to naval justice in one place, the Office of The JUd[e .Advocate 

General. The answer to this questiont depends on the degree of flnali ty 

and the r~~p.re end reeponsibilities which it is proposed to confer upon 

the Judge Advoc!:'te General. The Board believes that it would be l)~t.t·~ 4;0 

establish the Board 01 RevieA in the Office of the Secretary. 

(iii) Consideration should then be given to the question whether the 

Bard of Legal Review should include one or more civilian members and if 

so, whether the president of the Board shOUld b~ a civilian. The McGuire 

and Ballantine Reports both recommend at least one civiliM member. The 

White draft articles !lake the seme proposal. While this feature has per~8 

been overemphasized, it could do not ha.rm and \":O'lld probabl~T go a long way 

in convincing the general pnblic that naTel Justice ~~ as feir cs civl1i~ 

332. AT(~. 



justice. Colonel Snedeker, in his Notes to the McGuire Articles, has al 

ready expressed :::'t1ch a view. 

']he important considers.tion is that &11 the members of the Eoard be 

hlV1ly qualified for their importent duties and that they be a~inted on 

"" lone term. semi-pp-rll"alent basis, ra.ther than on a temporary and f1uctU£.ting 

basis. 8S at present. Any clvili8n member should be a well qUalified civilian 

lawyer or judge of long experience. He should not be a naval officer or 

civilian official who has been retired for age.. The other member. ~ the 

&ard should be naval or ..dne ot'ficers certified as qualified by the Judge 

Advocate General. '!bey should also be lawyers from 8 to 10 years active 

legal experience. 

The appointment of any civilian member of the Bosrd should be for a 

term of years. .A. term of .ix years is suggested to insure that the appoint.. 

!!!ent rill bfl independent of p:>li tical changes in th~ eovernment. It l'7Ould 

be desirable if he could be appointed by the President, a. the Commander-ln

Chief of the Navy, on the recommendation of the Secretary. This would enbtmce 

his prestige e.nd that of the BC2lI'd generally. Hie s=.lary ehould be commen

sur~te ~1th the respons1btlity end importance of his position. There is no 

reason Why he should receive les8 than a federal District of Circuit JUdge.
 

Onl~r in this ~ CM the hiV1flJf\t type of civilian candi&ate be attro.ctea.
 

The Naval me~ber8 of the Bo ~.rd should be appointed by the Secretary, 

on the recommendation of the Judge Advocate General. So far as possible, 

their aprointment .hould be on a semi.-permanent bash. Provision should be 

made for the alternale retirement and succlscion of the various members of 

the Board, 80 as to i.sure continuity and th~ presence of experienced members 

at all tias 8. 



In shortlt the goal should be the eatabl1 ehment of a Board of Legal 

Review occupying the same place in the scheme of naval Justice as the 

Circuit Court of Appeals does in the system of f~deral courts. and having 

the same dicnity, ctending, and importance. 

It is generelly agrped that the Foprd should have three members, 

8ltho~gh there seems no reason for insisting on this number. Five would 

be eq~Jal~ 3atisfactory. However, 3 me~oer8hip of less th~ three seems 

inadequate to insure the full attention of several independent judges 

which an i~ortant case deserves, and a number above five would probably 

be unw~iBy. 

(iv) Provision mi~~t b~ ~ede for the temporary establishment, if 

neces~~', of ad~itional Boards of LeGal Review in Washington or in overseas 

the~terc. In this cOIDlection, attention is invited to AW 5oi, providing 

for 3uch overseas Eoardc of Review in the Army during time of war. Several 

such boards were established during the recent war, and this resulted in 

a great saving of time, and simplified tremendously the administration of 

military justice in oversea. theaters. However, with trials by naval 

F!eneral COllrto-l!!8rtiul eetimnted at abl')ut 200 a 'l1nnth for 1947. there seems 

no need to establish more than one boexd no~. PrOVision ntlght also be made 

for the increase of the membership of the board from three to five members 

if the volume of business makes it necessar,y. 

(v) The Advieor'J Council should carefully consider the cla81 ses of 

cases which should'be subject to review, and the scope of such review. The 

McGuire and 1hite drRft are clear and specific as to the former, although 

not too specific as to the latter. The Ballantine Report is not al all 

specific as to the class or classes of cases which should be subject to re

view, or as to the scope of such review. 



It is suu;e:=.ted, for consideration, thi.t the llonrd review. Vllt:ll'eti

cally, a~l convictiono by G~cral court-martial, and any conviction by 

inferior court which is appe21ed to it. It i£ further 8u~gested Lrat the 

Boare. have the power to reVie\7 and determine the legal sufficiency of the 

proceedings, findin~s, ane. sentence, in cases of not guilty pleas, and the 

le~~) ~~~ficiency ~f th~ proc~edings and sentence in cases of ~ilty pleas. 

Findinbs of not ~~ilty Ehould not be subject t~ review. 

(vi) The Advisory Council should c')nsider c~.refull;r whether tr.e 

Bowod of Legal Review should te Given stC'.tutory pOYier to review fE'.cta, as 

\'lell as law. The failure of AT. 50fi to confer such power in un".'listakable 

langu[~e has reru~te1 in a opries cf conflictine interpretations by the 

Arm:,! Judge Admcpte G~nEral end he.s final'.~' resulled in n. somewhat ansmolous 

situation u~der which t~e f~cts may be reviewed in c~rtain types of cases 
333 

and not in others. 

It is true that ordinarily a civilian appellate court is limited to 
;',34 

~ consideration of questions of 1r::.7. The tr~nd, i f' .Jn~', i s ('P-rt~inly in 

~h~ ~!rp.~+~~4 of eiv!n~ finality tc t~e findinGS of the initial triers of 

the facts, provided there is et le~st some ettdence in gurr~rt thereof. It 

may be questioned whether this is a heithy trend. Ho,rever, this ~2Y be 

genf~a11y, the court-martiel is 8 special type of tribunal. faced with special 

problems of proof and dealing with cpses arising d.urin~ the stress of war 

_ ... __ ....... -_ .. -------
333. See TTl Bull JAG, June 19{4, sec. 408(1); IV Bull JAG, July 1945, sec. 4El 
(1e). Tfiis situation is diccussed at lenGth to- Colonel Connor in en article 
entitled IlLE.e:a~~ct8 of the Determinative Review of General Coul't-Msrtial 
Ces€s Under Art~~l~ of WpJ SCi" in 31 Virginia L. Rev. 119 (1944). Colonel 
Connor agrues tihat AW s('1 was intended to confer the bl'Oe.d po,vp.r to teview facts, 
es well as law, and thRt the interpretation to the contrary, reached by The 
JUdee ~voc~te General of the Arm~', was 6rroneans. See also the article by 
Sa.!llUel J,{organ in the At1nntic Man th1y for Dec, mber 1946, p. 97, 1IArrrv' Court3
WArtiel: The D:>uli1e StF.ndsrd." 
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end with matters which h.evi ts.~ly crouse strong pllblic interest. It is 

i~portant not only that these courts do justice, but that the public be 

convinced that they do. ~e Board further believes it is essential th~t the 

proceedi.nes of Na.VJr courts-martial be rendered imrmme from subsequent and 

collateral attack, such as would have been possible under a series of 
335 

bills introduced in the 79th Congress, but not passed. The Boa.rd believes 

tht""t this CeIl ~e done only by providing an exhaustive nnd comprehensive 

power of reTtew, which should include the power to re~eigh the facts. 

Naturally, such power would rarely be exercised, for in most cases the Board 

of Legal Review woule defer to the court's cone1usions on isgues of fact. 

The import~t thing is that the power exist, be exercised if need be. As 

Colonel Connor haa expressed itl 

MIn speaking for the Board of ReView in OM 195705 (1931) this 
writer took occasion t" say that justice e.ccording to law demands 
more than that accused be guilty; it demands that he be proved 
guil ty. And he now is persuaded tha.t any form of justice which in 
the adjUdication of general court-martial Cases sops short of that 
full revi.ew &!ld e~uation of the probative force of all the com
petent evidence of record made legBlly possible by the above ascer
tained in~nd.l·'"ten+. of the third and fifth paragraphs in the AW 50! 
is somet.~ing less than jURtice ~ccording to the law. II 336 

(Vii) It is suggested that the Board of Legal Review have power to con

sider errors in the record, regardless of ~ failure on the part of the 

-----~-------~----~---------~-----~---

334. However. the New York Court of Appeals has power to reweigh the evi
dence in cases of first degree murder. See People v. Weiss, 200 N.Y. 160, 170, 
48 N.E. (2d) 306, 311 (1943). 

335. See, for exe~~1e. the Allen Bili, H.R. 6387. 79th Cone., 2nd Sess., 9 
Mcy 1946, which would have subjected to further examination, and possible re
versa1, every di scharge or di smi sse.l awarded by sentence of an Army or Navy 
general court-martial during the war. Similar provisions were contained in 
the Bunker Bills (79th Cong., 1st Sess., H.R. 4272, 4273), the Borin Bill 
(79th Cong., 1st Sess., H.R. 5675), and the Knutson Bill (79th Cong., 1st Sess., 
H.R. 5612). 

336. Connor, Ope cit. 31 Va. L. Rev. 119, at 160. 
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accused or his cOUllgel to object theret.o. 1'r'is i~ the C1J,rren: (rlo\:1 ;:-::-'v;t~(;~. 

except for minor technical defec"s ill the forc,i of 1oGt:..~~IP-nti.~; ~',ri i:'..l--e. \"'~.'_., 

~ be waived. This rule haw the edvanta&~ of teuQinE to o~~ens~te fur 

dafl~iencies in the l3gal knowleQ~e of dAfanse counsel. 

(vtii) Dec; ~ions and n:c0mmend?ti r'llls 0: the Bonzo". of Le,..;p..t. Review shculi 

b~ by majority vote. All concern~d 8~e pgreed on thi~, and it se3ms unneces

sp.r? to de'!elop ti1e rrolYH;i tL0n r'.lrtllPl'. 

(ix) T:'le Advisor:.' Council sh·)uld Give careful cnn:3ideration to 

the degree of finalit;l, if a.'l,Y". ~7:'lic:. should. be ac~orded the findings of the 

Board of Legp1 Review. Tnp ),1:::Guire Me! \'!hite ~r"'ft erti~lp.~ ~o!1te''':pla.te 

thet the Boc.ret of Re"iew'g findines shall be in the for'Jl of reco:lllncnd£.tions. 

trpnsmi ,ted to the Secretary via 1;;1e JUdge Advoc... te Gen~ral, who ':J.'1.y ad::' his 

conments 0r note his disagreement. The finel decisi~n is t~ ~e by t~e Secre

tary. The Ballentine Rc]Ort contemplR.tes that the Loard should merely re

view the rec)l11lilenr"'ttiNlR of the JUdge AdYoCI'3t.e General 0:- the diseipllnarj' 

act1vit~r i:'rT')lved pnrt, in the p.vent of disp~rf-'e!nent t},pre'o~t.l'. ,.p.t,l1rn the 

'l';le ~',;-mheorlt:.~n pill, for refClr!!l "f th" Arr,'t' couZ't-:nartia.l systeon, in 

1919, would have E:'ste.blished ~ CO;ll't of 1,lilitsry Ap~')eale. 'F,5 e1 !l')"er to 

rule ViJ.t~ finali t;' on questions of 1.~~. In li eu of t.hi s. t:1e 132J ",'l1e~d:nent8 

to tl~p. Arttcles of War rrovided for A. boe.rd or !>o-'!.Tds r'lf rev iP'o7, ~'!i thin tho 

::lfnee 0f '.!''te JUdse P.dvoc~te G-;neral. II:'. ('onfir:'1f\t,i rm ~"'.ses, be '='o'Td'g 

I')pini0I:'. is sul)l'!"Ht.e~ t:' '.!'he J'~dge Adv()c~'t.A Gp.ner~l, wh0 tr~5mitG it, with 

hi s r,~:::.')mmendatlon, directl..v to t:1e SeCi'etR.ry 0 = VieX' for the p-cti..f\n of t:-"e 

President. In other CRses whi.:::h ~re sub,iect t) revlP?1 <11 rectly by t.he :.'10':- r'i 

of ~evie~, the boe~rl'g fi~in~s ~~ t, leg~l ~u:ficiency ~r insufficiency ere 



- ---

final, if The JUdge Advocate Genera] concurs therein. If the latter dissents 

from the opini~n of the Bo~rd of Review, the record is forwarded to the 

Secretary of War for the action of the President. In still a third class of 

cases, those not ordin~ily subject to review by the Board of Review, but 

which ~.re submi tted to it because the :.1ili tary Justice Sl'ction has found t!lem 

legally insufficient, the Board of Review may overrule the Milit8J1' Justice 

Section with finality, but if it cnncurs with the Milit~ry Justice Section, ia 

opinion is trgnsmitted, with the recommendation of the Judge Advocate General, 
337 

to the Secretary of War for the action of the President. 

This is all very complicated, and obviously represents a compromise be. 

tween a desire to give a certain measure of finali~J to the findings of the 

Bo~rd of ReView. and a desire to make them advisory onl~'. It 1s believed that 

the Advisory Council can. work out a silTlpler system for the naval !la;;.rd of 

Le~l Review. The al terMti ves are: 

'e) Making the Bo~rd'R findines on questions of law final. This 

has the advantage of naklng 1t a court of appeal in the truest sense. 

It has the disadvantage of setting the ~d above both t~e JUdge 

Advocate General and the Secr2tary of the Navy, on ~lestions of law. 

(This mie;ht not be a di9advant.~e. The Supreme Court is, on questiom 

of law, superior \oth to the Preslient and to Congress). 

(b) Makine; the Bocrd's findings on questions of 1P..w final, if the 

JUdge Advocate Gener".! c,.,ncurs therein, submitting to the Secretary 

only cases of disagreement. 

(c) Making the Board's findings advisory only. Whatever elternati~e 

is adopted sh0uld be ~lppllAd uniformly, and the complexities of 

----------~~---~----~-~----

337. A~ 5~. In overseas commands, the si~~ation i~ even mor~ complicated. 



A'l 5~ avoided. 

The Board. suggests that the Board of Legal Reviett' a determination of 

matters of law sh0uld be final and conclusive, subject to the reserve power 

of the Secretary to set ~side any conviction at a later date. 

(x) Whatever secision is reached on the preceding. it ia suggeated that 

the Secretary's power to order a new trial, in eny case which haa been held 

legally insufficient. be clearly conferred by st~tute. It is believed that 

this can be done without violating the rule against double jeopardY. It has 

been done under .A.W 5~. and is accollTUshed by most of the civiliAn 8.ppellate 

procedures. 

(xi) It is believed that the proposed Board of Legal Review should review 

sent.ences ,:,n':' from the standpoint of th,..1.r lA~l !'ufficiency, reserving matters 

of apnroprietenes@ of the sentence and of Clemency to enother authority. The 

t~o functions are distinct, and cann~t be well performed py ~ single body. 

This ~0es not seem to have sufficiently realized in either the McGuire or the 

Ballantine Hepor ts. 

(6) St12;E::p.stions RelAting to a Board of Sentence Rev:lewl 

Once a case has been initial~ reviewed and Sound legally sufficient. the 

question of the ap~ropriatene8s of the sentence arisea. At present. this is 

hc.ndl ed by revi ew in \.he Bureau of NR.ve.1 Personnel or in the Di sci pHne Branch 

of the Marine Corps. If any reduction or modific~tion of the sentence is deemed 

c:!?"Jro:!1ri ate. ~. refo!!l'!lendation to that effeft is lIBde to the Secretp.ry. 

As h~s been pointed out above. the McGuire drnft articles contemplate aboli

tion cf th1.s review hy the di~ei~JilP-~ A~tivit~ inv01ve~ and the substitution 

therefor of a comprehensive review of the entire case. both as to legal and ~ia

ciplirn ry aspech, by the one Board of Review. The Ballantine Report recollltleda 

that the review by the Bureau of Naval Personnel (or Marine Corps) continue, 

but that the new 30srd of Review have ~lthority tn rAview the reeo~~n~~tions 
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of the 41eolplinal"y' actl?Uy- U?OlVN 8Dd, 1n case of 41eagre_ct, therewith, 

_wm of the caee for recona1d_ratioJl. 

It 18 belin-ed that the.. propows fer o. th tol on defectss 

(1) !here 1s a oonfUalon ot c ion bet1~.= ~;C1~ __ fo BUf'fl 

deno7, a P'U'e1l' lega.l _tter, and review tor ap-prop "'L..~v...~~9. 

a ..tter whlch involve. oone1derati n. of 41sc1pl1 d icy, rather then 

ot laws 8I1d 

(11 ) III. g1nng the !oe.r4 of Benew ..tho '7 sen a cas back to 

the 41ac1pl1nary- ectlvU7 1IL'Y01?e4 for conal era 10n of ite recolEendation, 

the :Ballantine Report redacee the 0 he 8 ..ion of a lIOn tor, 

wi th no real power. 

Oa the whole, the Board prefera the appro of e minoritT meabere of 

the Ball8Dtine Co.mitt.., that initial review t the .entence continue to be a 

function 41atinct froID lepl review, to be haDclled primari17 'b7 the 41sciplinar,y 

activit7 invobed, but that it be c8l1tre.lized in the hecutive Office of th8 

Secreta!7. !o ImpleJlellt thi. approach, the Board has the follow1Dg II1ggestlona. 

(i) !he Adn.ory Council abou14 consi~r e advie8bilit7 of eatabli8h

iag a Seatence Revi... Board in the :Executive Office of the Secreta:7, Md should 

alao consider the composition of U. Ill8Ilbership. Consideration abould be glven 

to the question .ether the president of this Board ahould be a ciVilian. ~e 

decldon on thh will probably be in line wi th the d801810n whether to l8ke the 

head of the Board of Legal Review a civil1811. !'hie Board suueata he be a civill_ 

lawyer of similar qual1fications, experience, and compensation as the heed ot 

the Board of Lep.l Review. I\ is eu.ggeatecl that among the other members of the 
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Board there be: 

1. An outstanding psychiatrist, with prison experience. fro. the 

Bu.reau of Medicine and Surgery, 

2. A representative f the Bureau of Naval Personnel, 

3. A high re.n1rl g aaWLl officer f8Jll1liar with discipline problems; 

4. A Marine Corps officer experienced in the discipline problems of the 

Marine Corps; 

5. In time of war, a Coast Guard officer f~liar with its discipline 

problema; 

6. An outstanding civilian penologht familiar with the IIlOst JIIOdern 

treatmen~ of prisoners. 

(Hi ~ The AdTi ry Council should aleo consider whether such a Sentence 

Review Be ard. if established, be created by statute. '!his migh be liesirable, 

but it d(,es not seem as necessary s in the case of the Board of Legal Review. 

It could be created by order of the Secretary. 

(i{~) It is suggested that, if such board 1s established, cases be pre

sented to it by impartial reTiewers, tho will study the record in each case 

ce.refully in advance. ~is is the method now followed by the Clemency and 

Prison Inspection Boord. and was the method followed by the Geaerel Court

Martial Sentence Review Board. It is believed that the qualifications of such 

reviewers should be pe.ned upon by the JUdge Advocate General. Ea.ch such r&

viewer could prepare a complete and detailed reView, similar in form to those 

presented to the General Court-Martial Sentence Review Board. Snch review would 

naturally contain a good deal of background information which would not be perti

Dent to the primarily legal review by the Board of Legal ReTiew, but would be of 

great i~ortance in passing upon the sentence. 



(1Y) The Advisory Council should alao consider the clasa of cases to 

be renewed bY' the Board of SeI1*enee ReYi.... if established. It is sugg at d 

that all sentences imposed by ganeral court-martial which ea:tend to death. 

diamissal. or di8charge. or confinement for twelve months or more. and all 

other sentences. whether imposed by general or by inferior court-ma.rtial, the 

sentence in which is appealed by the accused or his counsel. or referred to 

the Board by the Judge Advocate General. be so revi sed. Oth.er sentences 

should be reviewed for appr8priatene8s b.f the disciplinary activity involved. 

a8 at present. 

(v) It 16 suggested that such Board's recommendations be made directly 

to the Secretary or the Under-Secretary, but not be binding on the latter. 

Sine. sentence review involves matters of discipline and policy. rather than 

of strict law. DOne of the reasons which might make it advisable to ma.k:e the 

opinions and findings of the Board of Legal Review final, apply tn the C8.s. of 

sentence review b7 the Board of sentence Review. If no change or modification 

of the sent.nc. was recoDDende~ submission to the secreta..r.r wo'..lld not be 

necessary. 

(Y1) It 1s smggested. as a matter of adndnistr~tlvc convenience. that ~e 

Boa.rdas recolllD1endationa. and the reasons therefor. take the form of en opinion 

attached to the forllB.1. revi... prepared b7 the reviewer in each case. This was 

the procedure which was followed by the General Court-Martial Sentence R~vl.w 

Board and fOWld highly succ.ssful. If the formal. review is carefully preparod. 

in most caees it 18 unnecessary for the Secretar,y to read the entire record, 

unless he sees reaaon to disagree wi th the recOJIIDendations of the Board. 



(7) .Relationship of Boards of Review to The Jge Advocate General: 

The question still remains for d1s~ssion whether cases should also be 

reTiewed in the Office of !he JUdge Advocate General, before being reviewed 

by the Boaod of Le~l Review and Board of Sentence Beview. '!'he McQuire, White, 

and Tedro....Finn Dratt J.rtlcles all 8eem to contemplate thie, and it is ilDpli

ei t in the review procedl1re contemplated by the BallanUne Report. In the 

Arm;y, cases which IIIl1st be referred to the Board of Review under J.YI 50i are 80 

referred in the first instance without having to undergo prel1llinary review by 

the Military Juatiee Section of the Office of the Jwlge Advoca.te General. The 

Board of Bev1 ew' s opinion is then rev1ewed by 1he Judge Ad:"ocate General, who 

either concurs or dissents. (There are of course other types of cases under 

AY sot which are referred to the BGrd of Review only atter the Military JU8tice 

Section has found them to be legal~ b.8uffieient.) 

It is believed that this question 18 really one of sound administration. 

It 18 dependent, to 80me extent, upon the degree of finali ty whieh it 18 

finally or ultimately decided be p.Ten to the findings of the Board of Legal 

Revin. Since the J1Idge Advocate General 18 the head of Daval justice, and r ... 

aponsible for its administration, the details of his relationship to the Boar4a 

of Review cal best be worked out by him, in consultation with the .Advisory 

CoIlBli tt.e.· !the following BUgg8stions are however made: 

(i) It ahould be the duty of the JUdge Advocate General to ••lect and 

furnish qualified legal officers to prepare eases and present them to the Board 

of Legal Review. there there are no controversial questions. it is ~.ted 

that Slch officer prepare & short lJUJlllDary of the facts. together with his recom

mendation as to the disposition of the case by the Board of Review. Where there 



are argnable issues. it is snggested that le~ officers be assi~ed to 

represent each ,i48 and to prepare briefs of the appropriate legal authorities, 

in the I8ID8 mmmer aa appellate counsel do in the ciTilie.n courts. After 

w.baiaaion of these papers far pough in advance to permi t the Board of Review 

to atuq them. the officers assigned would appear and present the case orally 

to the :Board. Such briefa and oral presentation would be of great assistance 

to the Board in reaching it. decision. Of course. there would be nothibg 

to prevent the regularly' assigued defense counsel, or counsel of the accused's 

choice, from preparing 8I1Ch a brief and presenting it to the Board of Legal Re

new. 
(11) It 18 suggested above that the Jwige Advocate General also pass 

upon the cpal1f1cations of the reviewer. who will present cases for consider

ation by the Board of sentence lUrriew. The.e reviewer. could be drawn from 

the same staff as the lei8l officers Who will present cases to the Board of 

Legal Rm.... 
(iii) We emphasize the need of the Judge Advoca.teGeneral to recruit como

petent personnel to prepare eases for the Boards of Review proposed herein. 

It is \he Board' 8 experience that the II1CC8SS of rniew of courtS-:l9rtial cases 

.ependa upon the thorougbnesa and attention that each rniewer gives to the 

eale at hand. 

(iv) Whether cues 8hould be rniewed by the Judge Advocate General atter 

review 'by the Board of Legal Review depends, as has been sa.id, on the degree 

of finalityr which is given to the findings of the latter. The McGuire. White 

and Tedrow-Finn Dra.f't Articles all proTide that the Judge Advocate General shall 

endorse on the recollIDendation of the :Board of Benew ei ther his concurrence. or 
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his non-eoncurrence and the reasons theretor, and shall then transmit the 

entire record to the Secretary for his decision. The Board concurs with this 

recollllUendation, if the decision of the Board of Legal Review is not to be 

made final. The recommendation of the Ballantine Committee, that if the Board 

of Review should disagree with the review of the case already made by the 

JUdge Advocate General, the record should be returned for reconsideration 

and further recommendation before being presented to the Secretary of the Navy 
338 

for final approval, JD8iV be intended to accomplish the same result. However, 

a single review by the JUdge Advocate General, whether before or after the 

review by the Board of Lege.l Review, should be enough.. To require ho, which 

would be the effect of the McGuire and Ballantine recommendations, seems time

con~ing and wasteful. 

(A) Review 'by President and Secretary. 

Under the procedure su.~ested above, as at present, any sentence of death 

or dismissal would be referred to the Secretary or Under-Secretary for action. 

It is believed that the best procedure from an administrative standpoint would 

be to forward the record in each esse, with a brief abstr~ct of opinion stating 

the salient facts and ~le opinion of the ~d of Legal Review, and setting forth 

the recommendation of the disciplinary activity and of the Board of Sentence 

Review, and the reasons therefor, accompanied by a form of action or en bloc 

letter for sign,cture. 

In any case in which the sentence ext-nds to death, the record would be 

fortfarded to the Secretary, wi th the recomr.lendation of the Bop.rd of Sentence 

Review. It is contempl~ted tilat t~e Secretary would have the same power which 

- ~ -~ - --- ~ '- -- - - - - 
338.	 Ballantine Report, 'Z7 April 1946, p. 7. 
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he now possesses to commte the sentence. If he cUd not commu.te it. he would 

forward the record to the President for final action. 

Cases in which the sentence extended to dismissal of a coDlJll1ssioned or 

warrant officer would be handled in the same ~. except that the Secretary 

would heve the power to suspend, as well as the power to commute. the sentence. 

If the SecretaI7 did not commte or suspend the sentence. he would forward the 

record '0 the President for final action. It is contemplated that in time of 

war. t..'l1e President would have euthori ty to delegate his power to take final 

action on a dismissal case to the Secretar,y. as waa done during World War II. 
339 

To remove any possible doubt as to the legality of this procedure. it is 

recommended that the authority to delegate such power to the Secretary be 

clearly conferred by statute. 

It is also recomnend.ed that sentences extending to discharge of en en

11sted man be referred to the Secretar.1, or to his duly designated representa

t1ye for final action before execution of the discharge. 

The above recomendations are substantially those contained in the McGuire, 

White. Judge Advoca.te General and Tedro....Finn Draft Articles. except that the 

Whi te and Judge Advocate General drafts do not PI"Ovlde for the delegation of the 

power to confirm a sentence of dismissal, the 8I1thority for which at present 

18 derived from 'fitle I of the Firat War Powers Act of 1941. To a laree 

degree these propoaa1s codify existing practice, as set forth in the present 

Articles for the Government of the Navy, in Naval Courts and Boards, end in 

yarious policy directlv... 

It is believed. however, that the law could require the taking of BIlch 

action by the President. the Secretary. or his duly constituted representatives, 

339. Compare Runkel v. United States, 122 U.S. 543. 
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itithout necessarily requiring a formal "confirmation,· as at present. The 

present procedure on confirmation in death and dismissal cases amount. practi

cally to a review of the case .2!. a2!2.. Under the procedu.re suggested above, 

a comprehensive review will already have been fully accomplished by the ~ 

of Legal Review, and the Board of Sentence Review. The record would then come 

to the President, Secretary, or other authority, with a copY' of the legal 

opinion, and the review and recommendation on the sentence, for his decision 

whether to remit, commute or suspend the sentence, or to order it execnted. 

While there would be nothing to preclude the President, Secretary, or other 

official from giving any case as exhaust!Te a review as he desired, in most 

cases a complete review ~ ~v.2.' of facts and law, would not be necessary. It 

is believed that the procedure here suggested would simplify the present rather 

complicated procedu.re in confirmation cases, avoid duplication of work, and re

sult in a considerable saving of time, without in any way prejudicing or com

promising the substantial rights of any accused. 

Other sentences, not extendi~ to death, dismissal or discharge, would, 

as at present, be submitted to the Secretary only wnere modification or reduction 

of the sentence had been recommended by the disciplinary activi ty or the Board 

of Sentence Review. Even sentences eneding to discharge would not haTe to 

be submitted to the Secretary until it was time to order the discharge executed, 

unless of course reduction or suspension of the confinement was recommended. 

The powers of the Secretary to disapproTe a finding of not guilty, and 

to direct r~Bion of a sentence with a vie. to increasing its eeTerity, have 

been seldom exercbed. It is recommended that these powers be eliminated in 

the revised Articles, 80 as to bring the Navy procedure in this regp~d in line 

wi th J.rrtIY procednre and ciTil1an criminal Irocedure. 
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(B) Cle...el Renew. 

After the ini t1&l legal and lentenee review ot a caee, the question 

ot wb.equent clemmcy ari.... !he Board bele1ve. that tbe present power ot 

the Pre.ldent and the Secretar7 to exercise clemencl should be continued. The 

McQuire, White, Judge Advocate General, end Tedro....Finn Draft Articles all 

proTide tor th1a. With respect to the mechanica of web clemencl review, 

the Boad. suggeat. that the Board ot Sentence Bevin, it created, take over 

the functions presentlr exerci.ed bl the Clemencl and Prison Inspection Board 

end temporari17 e%&*.18ed bl the General Court-liartial Sent.ence Review Board. 

The experience gained bl the present Board, in its special and extraordinary 

reTiew ot war-tiM sentence., as well as the acCUJll11.a.ted experience of the 

Clemencr and Prleon Inspection Board, should be of great value to the Sentence 

Rn1ew Board in paning upon cues troa the .tendpolnt ot clemencT. In thia 

connection, reterence 1s uade to the Board's tinal report on sentences reviewed 

b.1 it, which .ets fortb in detail the policie, whicb the Board endeavored to 

follow III reviewing lenteu: e•• 

(I) ReserTe Power over Findings and Sentencel: 

At the present time the Secretarl of the NaTl poasesse. the power, under 

AGlf M(b), to let aside the proceedings, tindings, and .entence of a:ny naTal 

court--.rtial convened bl his order or bl that of ~ ofticer of the NaVT or 

Marine Corps. The McQuire, White, Judge Advocate General and Tedro,..Finn Draft 

Articles &11 propose that thie power be continued, and propo.e fUrther thU 

similar powers be conferred upon the President wi th i'ewpect to 8ZJY DaTal court
340 

~t18l. The b.rdo concurs in these recommendations. "spite the comprehen

sive powers whicb it is propos ed ... conferred upon the Board of Legal ReTiew 

-----~--------~--~---~------~----~-~.~-" 
:!40. See, for example, Article S(b) (1) and 5(c) of the McQuire Draft. 



snd despite ezq degree of finality which might be given to such review. it 

will still be pos8ible for mistakes to occur and injustices to arise. Th18 

was recently demonstrated in the State of New York in the well-known Cu!pbell 

case. in which an innocent man was convicted of forgery and lent to prhon 

for a crime to which another man subsequently confessed. When this happen8. 

as occasionally it does under any legal qetem. the _illl1Jll clemency, an exe

cutive pardon, even an indemnity, do not remedy the wrong. The minimm which 

JlIIlst be done in such as case to ~h1 eve Justice is to invalidate the conviction 

and expunge it from the record. Yor this JUrPOse, and to correct any other 

injustice which might arise. the power to set aside the proceedings, findings, 

and lentence ., any naval court-martiel should be reserved to the President 

and the Secretary. 

It 11 pointed out above. however. that the present articles do not 

lllIIke it clear whether the proceedings ~ be subsequently disapprOVed where 

the Secretary or President has once acted on a cnse. thereby directly or 

indirectly approving the proceedings. ObViously, such action is not a bar 
341 

where the proceedings were void, ~ ini tio, as for la ck of Jurisdiction. 

-----~---~---~-~~------~-~---------~ 

341. The Allen Bill (H.R. 6387. 79th Cong.. 2d Sess.) would have authorized 
review, by departmental board of rG!iew, of any discharge or dismissal by 
reason of the sentence of a general court-lltll.1'tial "with full power to review 
and vacate in whole or part the findings and sentence of such generel court
I!!8.rtial.· The Servicemen's ReadJustment .Act of 1944. to which the Allen Bill 
would be an amendment, places a time 11mi tation of 15 years upon such review. 
J.. number of other bills were introduced in the 79th Congress lIhich would have 
anthorized review ot cOl1rt-!!IfU'tial sentences, either by a specially constituted 
court. or by the Circui t Court of Appeals wi th full power to vacate or modify 
the proceedings. findings, or sentence. See for example, the Bunker Bills( 79th 
Cong., 1st Sess., HR 4272, 4273) the Borin Bill (79th Cong•• lst sess., HR 5675), 
end the Knutson Bill (79th Cong., 1st Sess., HR 6612). !he Bunker Bills place 
a time limit of one year upon such re~e., or 60 days after the end of the war. 

-:>4000
 



APIl&rently it is not a bar to subsequent disapproval on the ground that new 
34U 

evidenoe has been discovered. Eut where the proceedings, findings, and sen

tence have been approved by the Secretar,y, and the sentence confirmed by the 

President, and executed, it has been lIIRld the.t the proceedings, findings and 
34lB 

sentence may not thereafter be ~estloned. None of the proposed draft 

articles clarify this problem. 

It is felt that this situation is uneatisfactor,y and confused. To correct 

a similar situation existing under Ar~ Law, \he Judge Advocate General of the 

Arnr:t, in 1919, recommended that the Articles of War be amencied to suthor1ze the 

President, advised by the Judge Advocate General, to correct, change, reverie, 

or set aside the findings or sentences of any court-martial found by him to 
3410 

have been erroneously ad,,1lldged. whether by error of law or fact. .l similar 

proposal _s made by the American Ear Association Committee on Military Ia", 

except that it was proposed that the exercise of such power be limited to a 
341D 

period of four yea.rs from \he d..:..te of the -Judgment" of a general court-mart1JLl. 

Nei ther proposal was adopted, ho.,e'Yer in the 19ro rev1aion of the Articles of War. 

It is believed that the proposal of \he ArTIlY Judge Advocate General and of 

the Bar Association Committee was sound, and that the proTi8ion ill que.tion, 

when incorporated in a revised draft of the Arti.Ies, should be 80 worded &8 

clearly to authorize the President, or the Secretary, to set aside the proceedings, 

findingsk or sentence of any Dawa1 oourt-martial, even though preTioualy ap

proved, and even though the sentence has already been executed. 'lbie extra-

t'rdinary power would, of CiOune, rarely be exerched. Eut the Bom-d believes 

that it should exist, in reserve, as an additional safeguard to insure complete 

justice in court-martial cases. Consideration might well be given, however, to 

pls.cingsome time limi t on the exercise of thh pewer. 

~-------~~~---~-----~-------~--~---------34lA CMO 1, 1944, 92.
 
:34lB CMO 2, 1943, 145, citing 11 Ope .ltty Gen. 137.
 
3410 Military Justice during the War, & Letter from the Jud8e Advocate General
 

of the Ar~ to the Secretary of War, W.D•• 1919, pp 52, 64. 
341D Report 0b the Committee 011 Military Iaw of the American Bar Association 

July 191~. pp. 46. 96. -24Ob



~. Review Under Other Court-Martial Systems. 

It 1s proposed to describe brief~ the ~ods of review followed in 

some of the other court-martial systems. 

(1) United States Armf: 
The Arrrw sys tem under AW 5%- is well-known. It has been adverted to 

above, and is described at length in the above-J:entioned article by Colonel 
342 

Connor. It should be observed, however, that the system is rather compli

cated. AW 50i covers two closely printed pages in the Manual for Courts-Martial. 

One wri ter has said, of the Army 81S tem of reviewa 

liThe details of this review procedure are complicate4. As a
 
matter of fact. the,r belong to the most complicated regulations that
 
can be found anYl'here in the law." 343
 

The USFET Report has recommended a number of minor changes in AW ~, in 

the direction of simplif~~ng the procedure thereunder, and of giving finality 

to the Board of Review's findings, when concurred in by The JUdge Advocate 
344 

General, in a wider ClaS8 of cases. 

(2) Bri Ush ArIIQ" and Navys 

The British do not have any Board of Review, a8 such, either under the 

Army or Navy systems. In the British Ar~, every conviction by court-martial, 

d'ter confirmation, is reviewed in the Office of the JUdge Advocate General. 

The proceedings are examined by a professional staff of legal experts for the 

purpose of ascertaining whether there is any defect in point of law inval1d.e.ting 

- .. - .. - ...... _---- ~ - - - - - ~ - .. - - .. - - - .. .. .. ~ - -
342. Connor, Le::::J~al:::....::A~s:J::::~~::.,_.~~=r==~::.:::.;.::;.;~~:..:..=.:.;:.~:-.:Ge::.=::n~e:.r=al::...;CO:.:::.::ur~t.;;.-.:.:Mu=-t~i:.::al:::::. 
Cases Under Article of 

343. Iheinstein, Milita~/ Justice, Ope cit. supra, at 175. 

344. Report of the General Beard, USFET, 1l1Ulitary Justice Administration in 
Theater of Operations," File 250/1, Study No. 83, par. 78(b)(4) and (5), pp.
 
57-58.
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the•• or 8Zr¥ part thereot. Thie staft cons1sts ot civil serTant., drawn troll 

the raDks ot Pl'l'CticiD& aellbers ot the bar. J11ige A4TOcatea for trials are 

tro. u_ to U .. taken troll the .taff, but it 1s an absolute rule that no one 

who haa actecl as jud&e adToc,ote 111 &ZIT case can take part in the revi.... 

Difficult cases are renned ultillate~ '1»7 the Jud&8 Advocate h....lt. As haa 

b.en pointed out above, the section ot the oftice which revi.... caee. 1a en

tirely se~t. troll the section which prepares cases tor trial and snpplies 
345 

otticer. tor the prosecution thereot. 

III the 13rU1eh Navy. a eimilar reYi... ot every general court-mrtial 

caw, an.r the contirmation thereot. is made in the .Adm1ralt,..• 

.1 cOllllitt.e appointed by the Secretaries of Stat. for War and Atr to 

1nvest1~te certmn aspecta of the Eri tlah J.rm:r and Air Force court-.rtial 
346 

q.t.... in Jul,y 1938, mad.e the following reeoamendation.. (Beem.e of 

the outbreak of the 1r81', the.e recoamendation. were DOt JUt into effect.) 

(i) !he Comitt.. recollllended the complete separation of the Militar;y 

_d Air Joree Department froll even noainal control of the Judge Advocate 

General, and to this end recOlllD8nded that I 

(a) Th. Jud8e Advocate General be appointed on the recommen.d.ation of. 

Nld be responeible to. some Kinister other than the secretary of State for 

War and Air; and 

(b) lftle ~ctions exercised b7 the Military and Air Forc. Department 

of the JlId&e ~cate General's Office in connection with prosecutions and 

other pre-trial ..tt.rs be trenaferred to an 1I1dependent Directorete wi th a 

-~~-~--~---------~---~------~----------
345. Report ot the .&rJ'IV and Air Force Courta-Martial Commi ttee, 1938, P. 7-8. 

346. I4em•• pp. 8-10. 
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separate head len01lll as the Dlr ector of Military and Air Force Legal SerTices, 

and responsible to the AdJutant General and J.1r Kember for Personnel. 

(11) That the status of the Judge Advocate General'. Office be raised. 

~e Coad t tee sal dl 

IIIna.1II1Bl as the reviewing of cases in the Judge Advoca.te General's 
Office takes (if the present system is to continue) the place of all 
f1nal appeals on questions of law and procedure, we think that the whole 
Itatua of the Judge Advocate General and hie staff Ihould be raised. It 
i. not in the public nor any sound interest that it should be possible 
to refer to him as a _re official, a servant of the authority be advises, 
liable (in theory at least) to be ignored or even ~arily dismisled. 
In our view he should be in a poel tion more in keeping wi th the responst
bilitie. of his office. 

IIIt there be a weak spot in the whole system in our opinion it is 
that 80 much depends upon the individUal reliability of the Ju.d&e A4vocate 
General's statf. Hie subordinntes should be selected with the greatest 
care, end tHs meens, inter alia, that their reIIWDeration ahould be 
w.tficient to attract really promising young men who will be caPable in 
the future of taking their places as thoroughly competent Judge Advocates. 11347 

( 11i) That the staff of the JUdge Advocate General's Office be increaaed, 

IUld 118110n established between it andthe proposed Directora.te of Legal Service. 

Under the French system there i8 an appeal, lenowa &s the "recourse, II from 

a finding of guilty by & "counaell de guerre ll to a ·conaell de revision, II and 

from a finding by a "conaail de guerre 8I1X armees" to "conse11 de revision e.ux 

&rmees. II The latter "recourse" Ie\V be suspended, end was suspended in August 

1914, only to be restored later on during World War I to those condemned to 

death, hard labor for life, or deportation. There are three permanent "conseila 

de revision,· each comprialng a president, who is a civilian ~strate, an 

347. Idem. p. 8. 



assistant president, also a civilian magistrate, and three field officers. 

In addition, there is one "~n8eil de revision aux armees." There is no auto-

rae.tic review. "Recourse" JIIlst be taken wi thin 24 hours. It is an appeal of 

error only, without examination of the evidence, and it is limited to the follow 

ing grounds: 

(1)	 Legality of the composition of the consell;
 

(ii) Jurisdiction over the accused;
 

(11i) Legality of the Sentence and its applicability to the findiJlgs or
 

fact.~ 

(iY) Violation or omission of ~.stantial formalities; 

(Y)	 Failure to rule upon a demand of the accu.sed or the prosecution 

based on a privllege or righ t accor ded by law. 

The judgment emlnot be modified. It can only be affirmed in toto, or 

annulled, with or without ordering a new trial. The prosecution may appeal an 

acquittal, but a revdrsa! is without prejudice to t}.le accused: it serves merely 
348 

to state the correct law ap~licable to the CBse. 

There is also an extraordinary appeal to the Cours de Cassation, known 

as t~e "pourvoi en cassation." This is available only to civilians tried by 
349 

regional conseils and then upon the sole ground of want of jurisdiction. 

(4)	 Russian Argy and Navys 

Under the Russian systell1, in localities which are not under lnartial law, 

~ cassation appeal can be taken from sentences of military tribunals. This is 

an appeal by the p~rty aggrieved by the sentence, petitioning for retrial by a 

hi~ler tribunal. It can be Dade only because of a formal violation of the rights 

and interests of the party and Cf.UlllOt telate to the meri ts of the ca.se. A sen

tence crm be reversed in a cassation proceeding by tile Court-Martial Division of the 
- - - - - - - - - - --- - -- - ~- --~ - -- ---- -- - - 

348.	 "French Courts-Martial, II prepared by Brig. Gen. Edwin C. Mc1Iell, USA, 1946,
 

PP. 6ff.
 
349.	 Idem.
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Federal Supreme Court only tora 

(1) Insufticiency and incorrectnese of the inquiry procedure; 

(ii) Fundamental errors in procedure;
 

(ill) Violation of the law or error in its interpretation;
 

(iv) Plain i~ustice of the sentence. 

In localities under martial law, the military tribunals have greater 

jurisdiction over ciVilians. Cases may be tried within 24 hours. ~th sen

tences ID~ be reviewed ~ officio by the Court-Martial Division of the Federal 

Supreme Court on the motion of certain specified dficials, who tor the 

purpose of such motion are authorized to ask any mil1tar,y tribunal to forward 

the record in any particular case for examination. .All death sentences must 

be reported by telegraP1 to those authaiUea and met be executed it no 

reply is received within 72. hours. .All other sentences JIIut be executed at 
350 

once. 

(5) Other Countries. 

The method of review followed under the court-martial systems ot 

France, Italy, Holland, Belgium, Sweden, and .wi tzerland, before and during 

the period of World War I, and the various features thereof, are set forth in 

a Report of Hearings of the Committee on Military .Affairs. United Statel Senate. 

66th Congress, First Session. ~. 64, 1919. Part It pp. 546-556. The details of 

these various systems will not be reviewed here. Suffice it to s~ that the,y 

represent almoet every "form and composition (whether milt tary or clTilian) of 

bOF..rd of revi ew, or court of miU tary appeals, wi th powers ranging from vel'7 

-~~~----------~~---~---~--~----~~---~---

250. "Russian Courts-Martial," a study by Brig. Gen. Edwin C. McNeil, USA, 1946. 



11~ied to extreme17 broad. 

4. ReTiew b;r the Civil Couria' 

Ii 1. well aetiled that. withia the aPbere of their Jurisdiction, Ju~ 

acta and aentences of court...-rUal. when finall;r approved. are a8 final 
351 

ahd conolusive as those of civil tri~. of ihe last resort. t)rdinali 1l. 

thel" 11 no appeal to the civil couris. However. a court-!!l8.rtial is a court 

of 11aiied jur1ediot!oD.. and i is proceeding. are always .n to review in the 

01vl1 court. for the purpose of determin1n,;% 
352 

(1)	 Whether ihe court was properl;r convened, appointed, and const! tuted; 
353 

(11)	 Whether the court had Juriadiction over the person of the accused; 
354 

(111) Whether the CCJ1rt had jurisdiction to tr;r the offense charged; 
355 

(iT) Whether the couri exceeded it. power in imposing sentence. 

Theee are the tradi tioll&1 grounda upon which the c1vil courts will re-

Ti" cour\-laarUal proceedinga. Of late. however, the courts have shown a 

tendenc;r to go tIlrther in their inqt1ir,y. They haTe examined proceedings to eee 

whether basic conett tutional guarantees have been afforded the &CCllsed, on the 

------~--~~------~--~---~-~~-~-~---------

351. In re Grimly, 137 U.S. 147 (1890). 

352. KcClaUghrl v. Deming, 186 U. S. 49 (1902); United States v. ~ 197 U. S. 
386 (1905). 

AS. !! E.!!.~, 1000 U.S. 13 (1879); In re Craig, 70 Fed. 959 (C.C. D. Kan., 
1895); MOsher v. Bunter 143 F. (2d) 745, (C.C.A. 10th, 1944); United States v. 
MacDonald, 265, Fed. 695 (D.C., R.S., N.Y. 1920); McCune V. Kilpatrick 53 F. 
Supp. 80 (S.C., E.D. Va. 1943). 

354. ~ v. Hoover, 61 U.S. 65 (1957); ~ v. Whitney, 116 U.S. 167 (1886); 
RosborouQ! v. Rossell, 150 F. (2d) 809 (eCA. lai, 1945). 

355. Experte Mason, 105 U.S. 695 (1881); Swaimv. United States, 165 U.S. 553 
(1897). Cf. Bishop v. United States, 197 U~4 (1905), holding that the 
Civil Courts will al80 look into the question whether there has been an 111e~1 

dele~tion of the power eo pass on ~e sentence. 
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theo17 that it these were found violated, they would be Justified in granting 
356 

vi te of habeas corP\ls on Jurisdictional grounds. Among the questions 

which have been considered on such review area 

~i) Whether the accused was afforded reasonable opportunity to obtain 

counsel; 

(11)	 Whether the accused had been pleced h double Jeopard¥; 

(iii)	 Whether the rule against unlawful search and seizure had been
 

Violated;
 

(iv)	 Whether the accused had been denied the priVilege of confrontation 

of wi tn8U•• ; 

(v)	 Whether all awnU8S of inqu.ir,y consistent with the accused'.
 

innocence had been exhansted by the investigating dficer and
 

the court; and
 

(rt)	 Whether the accused had been denied the right of comtulso17 

process to obtain witnesses in hie own behalf. 

In making such review, at lealt two federal courts have, in recent cases, gone 

over the entire record and considered all the testimony, to assure themselves 

that the accused had been granted his full const! tutional guarantees and had 
357 

been afforded due proceas of law. 'lbe earller view was that the federal 

courts would merely satisfy themee1ves that the recognized procedures of military 

law, as established by CJbngre8s and by 1l:IIeco.tive Order, had been followed, and 

would not inquire further into the proof introduced. But in view of the present 

----------------------------~------------356. U. S. Ex rel. Innes v. Hiatt, 141 F (3d) 664 (Cel 3d, 1944) $chita v. Cox, 
133 F (2d) 971 (CCA 8th, 1944), cert. den. 322 U.S. 761, reh. den. 323 U.S. 810; 
Sanford v. Robbins, F (24) 435 (CCA 5th, 1941) cert. den. 31 U.S. 679 (1941); 
Romero v. Squier, 133 F. (2d) 528 (CCA 9th, 1943) cert. den. 318 U.S. 875; ~ 
v. Hiatt, 64 F. SUppa 238 (M.D. Pa., 1946). 

357.	 See Schita v. King, 133 F (2d) 283 (CCA 8th 1943); and S~~ita v. CuE. 139 
F. (2d) 971 (eel 8th, 1944), cert. den. 322 U.S. 761, reh. den. 323 U.S. 810; 
Hicks v. Hiatt, 64 F. Snpp. 238 (M.D. Pa., 1946). 



hndeD.C7 of the Uai ted States Supre.. Court to inqu.117 ~et car«flll~ 1Ato 

all que8tioDa of due proces8 and of constitutional privilece. In crim1Da1 

ca••s, eYen where wch caees have been approved by the highe.t state court. 

haTing Juriadiction, and to examine the record in detarl for that purpose, 

the former, rather than the latter, attl tude may' be expected to prevail In 

review o£ court-martial proceeding8. and an extension. rather than a contraction, 

of the scope of such review, raq well be anticipated. 

Review of court--.rtial proceedil1&s in the civil courts normally takes 

the form of collateral attack, uw.ally by petition for wr1t of habeaa corPls, 

occa~ionally by ni t in the Oourt of Olai_ for bsek P81Y. !he peti tioa for 

wri t of hUeas C0rpl18 may be _de at &n1' stace of the proceedings, or afterwards, 

if the accuae4 1. 8tl11 in confinement. The petitioa for habeas corPl. ~ be 

brought in anyone of the federal district courts, depending upon the llhTe1cal 

location of the petitioner. Suit in the Oourt of Olaill8 can of course only be 

bfougbt after the sentence ba. been approved and the pay in dispute has been 

withheld or denied. Both type8 of action are 8l1bJect to appeal to theOircuU 

Bourt of Appeal, and to the United States Supreme Court. All this cmses con

fuaion, del~, and uncertainty. In JD&nT CM88, importat questions are not 

fully decided 'b7 a court of lad resort. 

A cood example of this 18 furnished b7 the Rosborough ea.e. At least 

three questions were presented in thie casel 

(a) Whether a sailor on guard du.V on a Ilerchallt venel of P-.-Dian 

registry, then ·under the collJll8lld of a Uni te4 States Jra'f'al Lie1t8D.8Z1t, 

--------------~--~---------------------
358. See e.g.. Powell v. -'lab..., 287 U. S. t5 (1932); Aahcr2.ft v. Tennes••e, 322 
U.S. 1943 (1944); 32'7 U.S. 274 (1946); ~nB v. Oklahom. 322 U.S. 596 (1944): 
Malinakl v. lie. York, 324 U.S. 401 (1945 • 
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belonged to a "public vessel of the Un1 ted State.,· ti thin the mean

ing of AGlf 6; 

(b) Whether, if the court-martial la.eked Jurh4ict10n to try the 

acco.sed for II1rder, 1t ne...rthele.. had power to find him gull1;7 of 

the lesser included offense of manslaughter (as in fact it had); 

(c) 'fhether, if the court-mrUal lacked lJurhdiction to try the 

accl18ed for IllU"der. it neverthelesa had Jurisdiction to try hi. 

for a violation of J.G!I 2~b. based upon ,the same act of hOlllOcide. 

The District Court had held that the court-martial h'.'d Jurisdiction, 
359 

and denied the pet! tion for a writ of habeas corpus. 

The Circuit Court Of Appeals, however, answered all three questions in 
360 

the negative, reversin~ the dec1sion of the District Court. The first 

question has now been rendered academic by the amendment of J.ON' 6. 'lile two 

remaining questions, however, are not academic and a final answer on thea from 

the SUpreme Court would have been desirable. But no appeal was taken by the 
3611 

Government, and consequcntlJr such final answer has not been given. 

Some have proposed that a broad right of appeal to the ciTl1 courts 

should be granted. Thus, the minority members of the Ballantine ComMdttee. in 

their Spl cial Recommendations. have recoDmlended that all offenses not purelJr 

military in nature should be tried in mch ciTil courts .. ~ have jurisdiction, 

Nld that any person convicted of any offtnse in the Naval SerTice, "adminlstr.... 

tiTely or by court-Cl&1'tial or otherwise." should have the right to petition the 

~--~---~---~---------~---~--~--------

359. RosboroutW T. Rossell, 56 F. SUpp. 347 (D.C. Me., 1944). 

360. 150 F. (3d) 809 (CCJ. lat, 1945). 

361. The Navy Department h, of course, 
Circuit Court of Appeala. 

following the law as declared by the 
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362 
appropriate U. S. District Court for Review. 

Two Eille which were int reduced in the 79th Congress, but which were not 
363 

enactea. would have pronded for review by the United States Circuit Court 

of Appeal. of any "judgment' of an ArIlJ' or Nav General Court-Mani&1, the 

Court of Appeal. to have the same powers as in the cs.se of an appeal from & 

criminal conviction in & federal district court. 

'l'he llrithh COlllll\i ttee, const1 tu ted in 1938 by the Secretaries of State 

for War and Air. had as one of their functions the duty of considering whether 

it was	 'desirable and practicable that a pe~aDn convicted by c~rt-cartlal 

should have the right of appeal to a civil judicial tribuna.l against him con

nction.' !lbe Eoard considered the JlBthod of review followed under the 

British court-martial Q'stem (which. a8 observed above. doe. not include a 

board of review), sa unanimou.~ codluded that granting weh appeal to a civil 

co.rt W88 not necesaary. desirable. or practicable, for the following reasonsl 

(1) It would be impractical to give a right of appeal to the Court 

of Orillinal Appeals, in evel7 ease, no matter how trivial; 

(il)	 Since most military offenses involve offenses astna' discipliae.
 
they are better handled at all stages, by persons familiar with
 
service discipline and the general situation and surroundings of
 
officers and men;
 

(111)	 It would be difficult as a practical matter to pwa 8ZlY rl~t
 
of appeal from .. court-martial to the civil courts. It wculd
 
probably be neee068rY to create aew and untried tribunal.. 364
 

It is believed.that these reasons apply with equal force to appeals from 

~-----------~_.~-~-~~-----~~~-~--------~ 

362.	 Special F~commendation8 of Minorit~ Members of Ballantine Committee, Par. 6B. 

363.	 79th Cong. lit Seas., H.R. 4272, Oct. 3, 1949. 

364.	 Report ci ted supra, p. 12. 



Uni ted States naval courte-mertial, and that our own fa.irly complicatecl 

8ystem of federal courts merely adds to the difficnlty. ~e Board bel~8 

that if the system of departmental review is im~oved, and ~rticularly if 

a Board of Legal Review is created. compris6ng navel and civilian members. 

speciali zing in naval court-me.rtial cases. and wi th the full dignity and 

standing which the federal circuit court of appeals has in chilian matters. 

the nee.ssi ty for such appeal would, in the vast majority of case., be obviated. 

The BoE'.rd does believe that the prgsent provisions for review of certain 

aspects of court-martial proceedings by the civil courts is sound and should 

be retained. However. it is believed that this ~stem could be simplified and 

made more effective if provision were made authorising a petition for review 

of the findinr;s and decision of the Board of Legal Review to be filed directly 

wi th the Uni ted States Supreme Court. It should be provided that such petition 

could be filed 1U1ly after the Board of Review had made its decision and rec.o.. 

mendations and final departments.l ection had been taken thereon. Such regiew 

should be limited to consideration of the following questions: 

(i) Whether the court-martial was competent; 

(11)	 Whether it had jurisdiction over the accused and the offense. and 

had power to impose the sentence. and 

(iii)	 Whether the accused had been denied any of his constitutional 

privileges and whether he had been afforded due process of law 

throughout the proceedings. 

In other words. such review would not exceed in scope the review presently 

F.vailable in the civil courts. But it would take the form of a direct appeal 

to the highest court in the land. similar to the "cassation" appeal known in 

the French end Russian courts-me.rtial sYsteme. 



It is belie'Yed that \his proposal has the following ~tage.1 

(a) A final and conclusiTe anewer could be obtained to every 

difficult jurisdictional, .onatitutional, and due process que8tion 

arising 1n court-Illartial proceeding8: 

(b) The necessity of petitioning the various district courts for
 

writs of habeas corpus, and appealing their deci8ions through the
 

circuit courts, to the Supreme Court, would be eli,tnated;
 

(c) The court-lIl8rtia1 system would be tied into the federal judicial 

81'stem by a definite and clear link: to the highest court in the land; 

(4) The process of review envisaged would be simple, orderly, and 

t ime-s8ving. 

Naturally. such ~etition would be unnecessary in the vast maJority of 

cases. The decision of the Board of Review would be final end unquestioned 

in nearly every caee. But when an iJnportant question arises, which goes to 

the very heart of the court-martial system, as a question of jurisdiction. or 

of dne proces8, it is important that such question be presented to the Supreme 

Court, and that the machinery for 80 presenting it be provided. 

It is realized that a proposal of this nature would require changes in 

our ~ste. of federal procednres, which would ~ be,yond mere amendment. to the 

Articles for the Government of the Navy. It would probably not be welcomed bT 

the SUpreme Court, already burdened with a heavy calendar of case8. It is pnt 

forth merely as a suggestion, the adoption of which might improve ahd strengthen 

the sTstem of-naval justice. 

From the standpoint of full justice, it is important that this ultimate 

right of appeal be granted to every accused. This is perticularly 80 121 cases 

involving constitational priVileges and due process. No Judicial ~8tem 1. 



perfect. Kistakes will atill be made, even with the best Board of BeYiew 

which CEm be appointed 8uperTie1ng the application of the law in naval courts. 

The recent easel in which state court convictions have been set aside by the 

Supreme Court on grounds of due process furnish impressive testimony to the 

tact that the highest civilian courts of the 48 states are not infallible. It 

it not to be expected that the Naval Board of Legal Review would be entirely 

free trom error. 

J. final important consideration in this connection ehould be mentioned. 

"When	 the German saboteurs were tried by mili tary commission in 1942, an 

immediate test of the juriadiction of such commie,ions was obtained in the 
365 

United States SUpreme Court. Similarly, when Generale Homma and Yamashi ta 

were convicted by mill tary tribu.nala ot violations of the laws ot war, the 

vel1di ty of their convictions, under international la", wa.s passed upon by the 
. 366
 

SUpreme Court wi thout delay. The grNlting of such aD extraordinar,y privllege
 

of appeal to a na.tion's enemies has been applauded, and properly so. :But we 

should be no less ready to grant similar privileges to our own mill tary and 

naval personnel, when substantial questions of jurisdiction and due procese 

ariBe in court-martial proceedings. J.t present the privilege enste, but the 

pro.ecmre by which it can be exercised is slow and cumbersome. The Board be

l1eves that under the lIUgg"tions outlined abopa 

(a) &lch privilege would only rarely have to be exercised, in view 

ot the automatic and comprehendve review b;y the Board of Legal Review 

whieh 11 suggested; and 

(b) In the few cases where it will be felt necessary to seek review 

in the civil courts, the exercise of the privilege to do so wom.l.d be 

---~---~--~----------------------------365. !! ~ l\Uirin, at al., 317 U.S. I, (1942). 
366. ~ ~ Yamashita, 3Z7 U.S. l (1946); .!!!.!2. J!.omma, 66 Sup. Cit. 515 (1946) 



swift.	 sillple _d effectiye. 

5. Office of Chief Defense Cowl••l. 

A' the present time. the accused bas the right to pu.raue - appeal. on 

the ,;rounds outlined e.boye UDder 4. to the ciyil courts. In IIIOst caees. how

eYer. the accused is without lepl advice after his cOlLnctioll. He is unaware 

of legal prob18llls. is ignorant of the mezmer of perfecting an appeal and fre

quently is wi thou t financial mena.. The lloerd feela. therefore. that one 

further step ill review of naftl cOl1rt-lllartial caaesshould be taken. It 

wggestB that the SecretarY appoint a chief defenae counsel. co ahould be a 

legal officer or ciyllian of at leaat 10 years actiYe practic. and with _b

atential court experi8llce. !h. chief defena. counsel could perform \h. 

following fUllctionsl 

(i)	 It would be the dutr of the Chief Defense Coun.el to tollow 

all cae•• haYiac a contested legal problem when they are 

&rl,Ued	 before the Board of Legal ReYin. 

(ii)	 The Chief Defense Couns-l would, in his discretion. assi~ 

an otfi~er as defense counsel for the argo-ment of a case 

befo~	 the Board ot Lea-l ReYie... 

(iii)	 The Chief Defens- Counsel could himself ar~e a case before 

the Board of Legal Review on behalf of an accused. 

(iy)	 If the Chief Defense Couael believes that the Board of Lea-J. 

Review has improperlT decided a jurisdictional or const! tutional 

question•. it would be his duty to notify the accused of hi. 

opinion and to perfect an appeal to the United States Supreme 

Court. UIlleu the accused desires hi.. own cOUllsel or wi thholda 

his	 consent. 



6. Conclusions 

The Board believes that if the 87stem ot review is illrJ*)ved and 

Itrcgthened, 88 BUggested in thie Section of it. Beport. the Nav will have 

provided greater protection tor an accused than is tound in aD7 civilian Juris

diction. lYen the mndatory review provided at present is in excess of that 

provided by civilian court•• It is B\1blll1tted that the suggestions herein 

containecl have the virtues ot simplifying and strengthening the present system 

by providing a -.ndatory appeal to a :Board ot Legal Review, and, in appropriate 

cases, en appeal to the highest court in the country. The Board belteves that 

adoption of the proposed -rstem would make the Nav the leader in the field 

of coart-ar\ial reform and in the trial, pnnishment. and treatment of offenders 

Cellerally• 



S1lX:TIOlf VIII 

JURISDICTION OF NAVAL COURTS MARTIAL 

1. Introdnctionl 

'!bere 1& general agreement that the subject of jurisdiction, 

all preeentl,. covered in the .Articles for the Government of the NaVY', 11 

in need of clarification. The draft articles proposed by the McQuire 

Cor:nni ttee, by ColllJOOdore Whi tat and b,. the Jud&e Advocate General, all 

includo revised proYieions relating to Jurisdiction. The BalLantln, 

Committee has recommended that "the law relating to the Jurisdiction of 

naval courts Should be restated and recast in the interest of clarit,. 

and defini ten.... - The Secretar'7 has directed the Judge Advocate General 
369 

to draft legialation implomenting thia recommendation. 

Ifhe Board concur. generally wi th the recommendations which hnve 

'been made with respect to the subject of jurisliction. It submits herewith, 

however, certain auggestions Which it believes ~ be of aid in a detailed 

conllderation of the problem and in the drafting of corrective legislation. 

2. Jurisdiction as to Person8~ 

At the present time it is necessary to conSlllt several different 

and eometimes widely se18ratDd articles in order to determine what penon. &1tl 

----~~-~--~--~-~--------~--~-----------

369.	 A letter from the Secretary of the Na.VY' to the Judge Advocate General
 
«!atH 25 June 1946, Subject: :Ballantine Report.
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subject to the Articles for the GoTen:l.lBent of the H'aTT. Nor do theae 

artiel.. theuelTes ual pri_ri1¥ wi th Juriadiction E!£.!!.. lor uample, 

Article 4, though headed IPereona to Whom .Applicable, I actually deale wi th 

offenses which carry the death penalty. Sim1larlT, .Article 8, headed in 

the 18118 manner, lilts offenses which are punishable at the discretion of a 

oourt martial, other thaD. by lantence of death. Scattered throuch the 

.Articles, are ~ch ter.. as Many person in the naval serTice" (AGN 4), ,,~ 

person in the Navy"(.AGN 8), "aQf officer"(.AGN 9), ,,~ commdssion~d officer 

of the Navy or Warine Corpe" (.AGN 10), lperson connected wi th the Na'7" 

(.AGN 12), and IpersoDS belonging to the NaTT" (AGN 22(a), 23). 

JUrtherllOre, it 18 necenary to go outside the Articles for the 

Government of the Na"7 and consul' other federl.l statutes to deterJl1ne what 

persona are aubject to naTal law. lor 8%aIlple, Section 115, Title 34. of the 

United States Code states that the Marine Corpa is ~bject to Na'Yal Law ad 

regulations, except when on detached service with the .ArrtlT. Section 13:>1. 

34 U.S.C., brings under the Jurisdiction of the .Articles "all persona ••••••• 

•• accompanyint; or serving wi th" the WaTT in certain 10calitie8,' •• iACludinC 

but not liaited to peraons employed by the government directly, or b7 contrattors 

or subcontractors engaged in naTal projects, and all per80n8•••••within an 

area••••which is under the control of the Seer.tarT of the Navy." SiJlilar 

prov1alona relating to personnel of the Coast Quard, the Ligbthouae Service, 

the Coast and Geodetio Survey, and the Public Health Service of the United Statel, 

while serving as a part of the NaTT in time of war or national emergenc7, are 

- 258 



found in other federal statutes. ProTilion baa been ade, o'l1hicle the 

Articles, for retired naval persoDllel, reaene persouel on actiTe chlty, and 

pr1aonera of war, all of whOID have been IIUbJected to Daval Juridiction. 

Certain claases of pel'sons are nowhere included, for example, ~ 

368 
personnel attached for duty with naval ~ts, and perlonl serving sentence. 

of courts martial whose enlistments have expired or who have been discharged 
369 

from the service. 

Jurisdiction over the perlon in a case of franchllent enlistment is 

unnecessarilT complicated b7 the rule which prevents a person, not otherwise 

snbJect to nave~ Jurisdiction, from being tried for this offense unlesl it can 
370 

be proved that he has received pq or allowances under such enlistment. 

~ia contusing picture should be clarified. It 18 higblT desirable 

that the law relating to Jurisdiction over persons be set forth in a single 

article. Others have reached the same conclusion and there is alread7 aubltant1al 

agreement on the wbject. The McGuire, White, and Jud&e Advocate General draft 

articles all include a new artiele setting forth the law relating to 

Jurisdiction over persons. (See, for example, McGuire Draft Article r(a).) 

The ~rious drafts differ only in minor details. 

RECOYMI!l!DAT IONS r 

'!he Board reco_ends I 

~--------------~-~------~---~--~~-----

368.	 Marines attached for duty with Arrq units are Bl1bJect to the Articles of
 
War. (AW 2).
 

369.	 See 11 C.M.O. 1928, ll. 

370.	 A.G.N. 22(b). lor cOlIIPlete dilcussion see Colonel Snedeker's Notes to
 
McGuire Articles, PP. 6, 7.
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(a) 1'bat the Articles for the GoYernment of the NaY7 

be amended substantially along the lines of Article I (a) 

ot the McQuire, Whl te, and Jud&e Advocate General draft 

articles. 

(b) !rhat all other statutory provisions relating to jurls

diction oyer persona be repealed. 

3. Jurisdiction AI to Plaoe: 

At tl~ present time there is no territorial limitation on the 

Jurlldiction ot a naval court martial. except in the case ot IlI.U'der. Under 

Article 6 a person subject to the Articles tor the Government ot the Navy can 

'be tried by eourt _rtial for II1rder on17 if the offenae haa been cOlllI:li tted 

without the territorial Jurisdiction of &Q7 particular State or the District 
371 

of Columbia. This limi tation applies in time of war as well as peace. 

Such a provision is not peculiar to the Articles for the Government 

of the Navy. The Articles of War proTide that. in time of peace. an &ecu.sed 

shall not be tried by court martial for IlIIlrder or rape committed within the 
372 

geographical limits of the States ot the Union and the District of Columbia. 

Likewise, the British Army Act prevents British Ar~ courts martial from trying 

cases of treason. IlIIlrder. manslaughter. treason-felony, or rape, if those 

otfensee can, with reasonable conTenience, be tried by a civil court. A court 

martial is consequently prohibited from trying any such offense if it is 

- -- - - - - - -- - - - - - - - - - - - - - - -- - - - ~ -- - ~ - - --
371. AGN 6. as amended, 59 Stat. 595 (1945) 

372. A. W. 92. 
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committed in the United Kingdom, or anyvhere else in the DomJuion~ 

(except Gibraltar), within 100 miles from a place where the offer.der Cah be 

tried by a civil court, unless the (-rfense i8 committed on activo servi,-:e. 
37:& 

The British Naval Discipline Act limits the Jurisdict10n of nav'l courts 

martial to offenses committed in specified places. Most military 0!fe~se8, 

inclUding mutiny, insubordination, desertion, absence without leave, and 

neglect of dutY' can be tried bY' naval court martial wherever com:nitted. At; 

to other offenses, including civil offenses, Jurisdiction is limited to acts 

co~~tted outside of the United Kingdom, except for any naval shore installations 

harbors, rivers, and so forth, in the United Kingdom. 

Article I (c) of the McGuire and White draft articles expressly 

proyides that, exc~pt in the case of murder, the Articles for the Government of 

the Navy shall extend to all places where offenses against the Articles are 

committed by persons subject thereto. In the case of murder jur~8dtction is 

limited to the offense of murder when committed without the territorial limits 

ofeny State or Territory of the Unit&! Sta~e8, or of the District of Columbia. 

The draft articles proposed bY' the JUdge Advocate Ge::;.eral are the same, except 

tha.t the words "or Terri toryll are eliminated. 

In aome quarters an even more restrictive limitation has been 

nggested. I t has been proposed that in time of peace naval courts martial 

should not be permitted to try mq 80 called "civil offense" committed within 

---_ .. ------------------------------- .. --
373. Army .Act, Section 41. l.fNlu.al of MilitarY' Law, (1929 edt tion. 1939 reprint), 

p. 100. 

374. Naval. Discipline .Act, Article 46. 
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the geographical limits of the United States. By civil offensea are meant 

such crimes as Dlrder, mnalaughter, rape, sodo1ItY, robbery, larceny, assault, 

and frauds ~inst the Uni ted States. In tillle of peace court. martial would 

therefore have their jurisdiction limited to strictly military offenses and 

to civil offenses committed outside the continental United States. In time 

of war there would be no such limitation except in the case of murder. 

Although these arguments have merit. and despite the fact that 

peace time limitations on the jurisdiction of courts martial have a lon« histOrT 

behind them, it is felt that more harm may result from too many suer restrictions 

than from too few. Jurisdictional limitations often produce undesirable and 

unforeseen results. For example. in Rosborough v. Russell. l50F (M) 809 

(C.C.A. 1st. 1945), a conviction of manslaughter by a naval court martial waa 

held invalid in habeas corpus proceedings bec8l1se the accused, who had been 

tried for murder committed outside the United States. did not belong to a 

public vessel of the United States, although he was a member of the naval 

servIce. After this decision Article 6 WB8 smended to ohange the words Many 

person belonging to any public vessel of the United States" to "any person 

subject to the Articles for the Government of the Navy." 

Despite this amendment some of the difficulties attendant on 

tertitorial limitations on jurisdiction remain. For example, in Review Board 

No. 758 the accused was convicted of murder commi tt~ wi thin the Terri tory of 

Hawaii. AI though the JUdge Advocate General had held the convietiOD. legal 

on the theory that Hawaii was not aterritory of the United States at the time 
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4GN 8 was enacted (See ~. VB. ~, 197 U.S. 386), the President and 

Vice President of this Board, on the basis of a careful study made b.1 the 

Boa.rd's staff, dhagreed and recommended to the Secreta17 that the conviction 

be set aside for lE~k of Jurisdiction. A similar recommendation was made 

in Reviev Board No. 1347 which involvod a murder at Oahu, T. H. although 

the President and Vice President of the Board felt compelled to make this recom

mendation because of the interpretation which they placed upon the law, the 

regalt is not desirable. 

Another anomaly in tl:.e present navC'~ law on this subject, which is 

not cured by the McGuire, White, or Judge Advocate General drafts, 1s that 

the naval rule relating to jurisdiction to try murder is different from the 

Arrr:r:t rule. Whereas AGN 6 prohibi ts a naval court mart ial from trying Dllrder 

comoitted within the territorial Jurisdiction of the United States at any time, 

AW 92 imposes such a limi taUon on Army courts martial only in peace tilll8. 

~oreover the scope of the limitation is different in the two articles. AGN 6 

referring to the territorial jurisdiction of the United States and AW 92 

to the geographical limits of the States of the Union and the District of 

Columbia. Furthermore AW 92 includes rape, whereas no limitation on 

jurisdiction to try rape is imposed by the Articles for the Government of the 

Navy. 

No matter how any jurisdictional limitation should be worded, 

difficulties of this sort could not be avoided. ~ey are inherent in the very 

concept of Jurisdiction, which depriTes a court at the outset of all power to 

act except within the sphere delimited. 
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As a solution to this problem it is suggested that all statutory 

limitations on jurisdiction as to place, guch as are presently in force, and 

are continued in the McGuire, White, and Judge Advoc2.te General dre.fta be 

eliminated, even in the case of DIl1rder. There is no logical reason for the 

rule that a court martial can try the offense of murder only when cOl1lllitted 

overseas, but can try any other offense against the Articles, military or 

civil, wherever and whenever committed. lJbis is not to say that every mu.rder 

committed in the United States should necessarily be tried by court martial. 

Policy may at times recp. ire that certain CiTil offenoes of a more serious 

nature be tried b.r civilian courts, at least in time of peace. But to 

put such a policy into effect it is not necessary to place jurisdictional 

limitations on ~eneral courts martial. All that is required is a power of 

di8cretion in the Secretary to refer certain types of serious offenses 

occurring wi thin the terri torie.l jurisdic tion of the United Ste.tes to the 

civil authorities. It is not proposed to discuss the details of such a 

policy in this report. But is believed that the approach to the problem 

here suggested is sound and workable and that it eliminates the confusion 

and difficulties attendant upon statutory limitations on jurisidction. 

In working out a policy as to which cases should be referred to 

civilian tribunals in peace time, an important consider~tion is that if 

naval courts martial are to function well during wartime they must acqUire 

experience in handling serious cases during peace time. There is a measure 

of inconsistency in removing from courts martial in peace time the more 

serious cases which they are expected to try in 1V8.l"time. The naval court. 

mrtie.l should be recognized en d trusted to try fairly all cases wi thin ita 
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jurisdiction at any time. 

RECOMMENDlTIONS: 

(a) That the .Advisory Council con3ider whether all statutory 

limitations on jurisdiction as to place. including that of 

murder. should be eliminated, and in lieu thereof Naval Courtl 

and Boards contain a provision to the affect ~hat certain 

types of offenses. therein specified. committed within the 

territorial jurisaiction of the united States Shall re referred 

to trial by civi: court when authorized bT the Secretar,- of the 

Na~, INch proviaion, however. not to be considered &8 a limit

ation of the jurild.1ction of naval courts martial. 

(b) That the Advisory Council consider, froll time to time, what 

typel of caees should be referred to civiliEn tribanals daring 

peace time and advise the Secretary accordingly. 

4. Jurisaiction _stc Time: 

Under the present articles there are a limited number of offenses 

which can be committed only during time of war, fer example, misbehavior 

before the eneIV. Otherw1ae the jurlldiction of naveJ. courts Il&rtial is 

lim ted &8 to time only bT the statute of limi t&tions. lToperly Ipeaking, 

.tatute is pleaded by the accused. If not pleaded. it 11 deemed to have 
375 

been waived: Technically, therefore, the Itatute of limitations shoUld 

be treated separately from jurildiction. However. it is so close17 related 

--~--------~------~------~------------

3"75.	 NavaJ. Courts and Boards, Sec. 407. 70r the opinion that the statute of 
limitations is jurisdictional and need not be pleaded to bar a trial, 
lee McNemar, Administration of NaveJ. Discipline (1925) 13 Georgetown 
L. J.	 89. 113. 
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tC" this subject that it will be taken up under this headiDE:. 

The present statute,of limitations is found in Articles 61 and 62 

of the Articles for thl' Government of the Navy. '!he former provides that no 

person shall be tried by court martial or otl:er"ise punished tor any offense 

committed more than two years before the i.suing of the order for such trial 

or punilhment, util.ess he has absented himself or has otherwise not been amen

able to justice during the two year period. The latter deals solely wi th $he 

oftense of desertion in time of peace. It provide tr~t no person shall be 

tried for that oftense if it was comi tted mor than two years before th'9 

iasuance of the order for such trial, unlel58 meanwhile he has absent'd himself 

trom the United States or has otherwise not been amenable to justice during 

Inch period. There follows a provision that thi. period ot limitation does 

not cOllln8II.ce until the end of the term for which the peraen haa enlisted in 

the service. 

With respect to desertion these two articles result in aD 

anomalous ai~tlon. In a case of peace time d'sertion the period of 

limitation does not begin until the end of the offender's term of enlist

.ant. In the ease of wartime desertion the statute begins to ~ trom 

the time the otfense was committed. 

This anomal7 would be cured by the articles proposed by the McGuire 

Committee and by Commodore White. These abolish the defense of the statute ot 

limitations in the case of war time desertion s.nd apply a two-year statute to 
376 

peace time desertion, without mention of the "term of enlistment." The 

--------_ .. _------------_ .. _------------
376. See proposed Article 1 (b). 
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Judge Advocate Gener~l dr~ft concurs ge~elally. but adds a provision in 

the case of peace time desertion that the period of limitation does not 

commence until lithe end of the term of enlistment. II 

Cond.dere.tion of Articles 61 and 6;a f~,ns to show any compelling 

reason why the former should provide that the st~tute is tolled by "absence. 1I 

while tte la.tter refers to "a.bsence from the United States. II IIAbsence" in 

this connection has been construed to mean absence from the re6Ch of naval 
377 

authori ties. The Army formerly maintained a distinction between mere ab

sence nnd absence from the United States. but the distinction was abolished 
378 

in the code of 1920. In dealing with this situation the White and Judge 

Advoc~te Generel drcft articles. as well as the revised articles proposed 

by the McGuire CO!lllT.i ttee. provide that lI~lbs2nce from the jurisdiction of the 
379 

United States. 1I ~ther than "absence" clone, shall toll the ste.tute. This 

\You] d correct the present awbtard wording of Articles 61 a;,d 62. 

Articles 61 and 62 also provide that the statute is tolled if the 

accused by ret'son of "••• some other manifest :.npediment •••• shall not have been 

a;ncneble to justice within that period." This hasbeen conskued as encompassing 
380 

the Ilfleeing from Justice" exception conta.ined in 18 U.S.C. 583. The essential 

elements of "fleeing from justice" are: lea.ving one's residence or usual place 

of abode or concealing one's self for the purpose of avoiding detection 

- - - - -- -  - ~ 

377. 14 Ope Atty. Gen. 26; Unval Di€est 589-592. 

378. Compare A. W. 39 with A. W. 88 of the Code of 1916. 

379. Prcposed Article 1 (b). 

380. See Col. Snedeker's Notes to McGuire Report at 10. 11. 
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381 
and pmiahment. Clearer language than "not amenable to ju.tice" ia hlgb.l)r 

desirabl.. Th. article. propoa.d b7 the McGuire Commi Ue., COllDOdor. 111it. 

and the Juelge Advocate Gitneral would toll the .tatuh during the period in 
382 

which the accu.••d •• a "tug!tive from justice." The Judge .tdvocate General 

dratt uees the lsngaag8 .f~tive from or not otherwise amenable to Justice." 

11 ther proposal .eelllS acceptable. 

Certaia offena.a are of nah nature that penona cOJllllitting them 

Ihould not be giyen the opportunity to plead the statute of limitationa. 

Cnngresa has already adopt.d thie new in the case of Articl. of War 39, whi.h 

.pecifical17 .xcepts the off.n••• of JIllrd.r, DIllUDY, and de.artion in U. of 
3S, 

war fro. the operation of the statute of l1JD1t&tton.. !h. ~r1t1ah Ar1l/T Code 

Ipecifical17 excepta ~t~ and all ea.e. of da••rtion fro. the .tatuta of 

limitations. Many civil codes of cri~nal procedure make ••imilar exception 

in the case ot IIIl1rd.r. In n.wof the ••rioH nature of the offen••• of JllUrder, 

8J.U~, and deaerUon in Uae of ~, it 18 wgge.tad that theT 'be u.mptad 

al together froa the operation of the statuta of 11111 taUODS. .l provi.ion to 

this effect is contained in the propo.ed McOu.ire CoJllll1Uee, Whita and Judge 
384 

.ldvocate General Articlel. 

One turther questioJl remains with reference to the .tatute of limit.

'ions. .Article. 61 and 62 .tate that no person ahall be tried or other1t'1.e 

pmiahed for ~ offen•• collll1 Ued IIOre than two years "betore the issuing ot 

-----~--~~-~-~~----~----~-----~~-------

381. Streep v. ~.. 160 U. S. 128; Brouse v. U. S•." 68 J. (X) 294. 

382. !'oppos.d Article 1 (b). 

383. ¥& .let, Section 161; 17 Hala'tn1r7's Statutee ot ~land 217 (1930). 

384. Article 1 (b). 
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the order t9r such trial. or pnnishment.· '!he proposed McGuire Articles 

use the lan~'•••••••oetore the filing ot the charge against IDCh 
385 

person. I The 'I'.ai te and Judge Advocate General drafts agree ,;eneral17 

but substitute for "filing" the word ·preferment.- Neither amendment 

would substantially change the present rule. 

This rule provides tor a procedure similar to the IJohn Doe-

indictment ot the civilian law, under which the running of thet statute ot 

11mi tations ~ be stopped, etTen though the accused has not been apprehended. 

For this reason, it serves a useful purpose. Nevertheless, it should be 

pointed out that i til result is to render the statute ot limi tations inoper

ative in any case in which such an order for trial 18 proJlllllgatetd., etTen 

though the accused is then be~ond naval control and 18 not apprehended 

until long afterward. If, as suggested, the statute ot limitations i. 

abolished in the case of JUrder, mt1ny, and wartime desertion, the prin

cipal occasions for the exercise of this power will have been eliminated. 

The Arrtv rule is that no person shall be tried tor an offense 

commi tted more than two (or three) years prior to the -arraignment of such 
386 

person. I In order for- a person to be arraigned he mIt be phywically 

present. The Articles of War thus afford no opportunity to halt the running 

of the period of 11mtations by the issuing of 811 order for the trial, or 

by filing charges, in a case where the accused is .till absent from ~ control. 

385. ~. 

386. Article ot War 39. 
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If the period of time expire. and the offender baa not been arraigned, hie 

plea 1D. bar of trial at a later date mat be 811.te.1ned. Serious iD,juatic•• 

are prevented bY' proTiding that there be no .tatute of 11111 tatione in the 

cases of war time d.sertioJl• .,.t1D1'. or II11'der. 

The :British j.rrq Act cont&1ns a daUar prorlsioJl to the ettect 

that no per80~ can be tried or panished for an act couUted .:>re than three 
387 

;year••••••• "before the date at Which hil trial begin•••••••• •• :Brltiah 

naval law	 follo... the arm;y Nl. and pro'V'ide. that the ••••••• trial ahall 
388 

take place within three Te&r. fJDm the co.mi••ion of 8Uch otf.ne•••••••• • 

BlCOWMlml».TIONS:.. 
(a) That	 Anicl. I(b) of the McQuir. uatt arUcle. b. adoptecl 

in 811b.tantial17 1ts present fora. 

(b) That the UTi.orT Council condder whether &D7 cbaDge 

should be 1IIEl4e in the 1"\11e that the ialllling of the ortler tor 

trial. rather tbaA the arraignment. 18 th. date tor deteraiJl1Dc 

Whether the statute of limitation. baa run. 

6.	 )))ubl. Jeoparc!.t: 

As part of the d1acu.sslon of .jurlldlction of naTal courts ~ia1. 

it 11 appropriate to consider the questioll ot c!Duble JeoJlN'd7. ~e law ill 

thie connection 18 well .etUed. It 1m act cOIID1\ted bT .. ]l8rlOn n).180' 

to the Article. con.titute. an offense onlT ~a.t naTal law. thaD .. 

naTal court martial hasexcluliT8 .1Ur18d1oUoll to '1'7' the otfeder. It the 

------~~---~~~~------~~--~~---------~-

387. #nv Act. Sectloll 161; 17 Hal.bur7'a Statut•• of ~Dd 217 (1930). 

388. NaTal Discipline Act••ection 54; 17 Halsbur7'. Statut•• ot 1a1&1ancl 
66 (1930). 
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act constitute. an offense a~in8t the law of & .tate or forei~ 

countl'7 ae well aa &«&1nst the .Article., the offender -7 be 

tried both by DATal court Il&rtlal and the courh of the .tate 

or foreign count!')". This doe. not con.Utute doable Jeop!Lrq, 

.inee	 the•• court. derive their Jurisdictloa froa different 
389 

~ource.. Thus. a person subject to the Article. Bq be tried 

and convicted in a .tate court and then tried and convicted b7 

court martial for the aame act or olli••ion. But when an act 

probhlbi ted bo th by naval law and the Cria1nal Cadit of the Un1ted 

States i. committed in a place within the Jurl.diotion of the 

federal courh, and thG offendarh tried eltherb;y & court 

arUal or 137 federal criminal court, both of 1b iab deri ve their 

jurisdiction froa the aa-e .ouree, uame17. the J'e4eral QoverDJllDt, 
390 

trial by e1 ther 11 a bar to trial 'b7 tho other. 

389.	 See Moore v. Ill1noh. 14 Bo-.rd 13; !2!. v. Ohio, 5 Bow.r4 
4l0,""43ii" United State. v. 1lar1Eld.. 9 Bo-.rd 560: 869: 
6 Op. AU7. Gen. 506, 511. see al.o C.M.O. 1-1943, PP. 
51~2. 

390.	 Graftop. v. Oni ted State., 206 U. b. 333 (1906); UflUed Sut.. 
v. :Block. 262 J'ed. 206; lIa'ftl Cmlrt. sad Boards, Sec. 338, 
p. 194 U945). 
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!hi. di.cu.loD. wUl DOt 'be oone.m.d fIlrther wi\h ..at...a

.. the ArUcle., .1nc. DO recent dif'ticulU •• haTe b.en u:per1ece4 

1n thia reprd. But a qu.Uon of 1101101' ar1H. 1n I"'~.e whwe • 

persoll IRLbJeot to the Article. baa Tlolat.d a state law and baa 

'been vie" "D7 a .tat. c01ll't. It th• ..at aleo oo••U t1I.M4 M .ff••• 

...lnat the .ArUale., nell pareoll "'poD. hbrehrD. to uftl control 

o. lepl17 be paniahed a.ga1_ 'bT hie co_nAl ac officer or by .... 

tence of naval court -.rUal. Bowewr, Md .'r1ct17 a. a .ttor of 

pollq, the que.tion ari.e. _ether ncb .. o:ffClUr .houl.. ,. pan

ished a 8econd \1_. ID. ••TOralof the .... rnl..d \T thla 

Board. the pr180ller .. conTlct.d of .. off••• for which he bad 

al~ _._red to .tate _thonU... Depart-.nt pollq 1D. thi. 

iu.g _thor1ti... In 19405 the Na~ polleT" apre..ed aafollona 

IAside fron ezq lecal queaUOJl., _ .U.r of 
pollCT, & peraon 111 the naval serTlce Mould not be tr1e4 
a .econd ti- for the 8'" act for which he ouehaa been 
pmished .. &re8ult of conviction 1D. a drll court. 1 191 

J,. similar polleT was enunciated in 1941, but.••e. to haT. bMa o'b

scured b7 the pu"ticular facta of the caeo UD.9r co••i9ra\10a. 

'!he 1945 statement of pollq, quoted abo w, ret.r~ oaq to a cu. 

--~~-~-~----------------~----------~-
391 0.11.0. 5-1945, p. 2<X3. 

392 0.11.0. 1-1941, pp. aa-23. 



where the offender baa been I ••••••puni shed as a result of conT1ctioll in a 

c1Til court.' The que.Uon arbes whether a person who baa recehed a au.· 
393 

pended sentence bas been lpo.niahed. II Another question 18 whether acquittal 

b1' a state court should bar a second trial. No department stateJDetlt of poliOT 

has been cllscovered on these qUAtstiona. Naval Courts and Boards sets forth 

onlT the law and contains no atatement of polic;r in this reprd. 

Rererence to some of the case. renewed b1' the Board will illustrate 

the confusion which exist, on this ~bject. 

(1) In two cu••, (BeT1ew Board Nos. 356, 362), the accused were 

convicted b;r ceneral court martial in December 1944 for 22 dqa absence over 

leave and for un.eu.thorized use of another"s automobile. Froa informtion 

obtained outside the record, the Board learned that these -en had alr_c17 

beeD convicted b;r civil ~ourt and had received suspended sentence. for 'jo;r

riding', baaed UPOJl the same act. 

(ii) In anothercaae, (Review Board No. 136), the accused had been 

convicted of 125 dqs absence over leave and a charge of scandalous conduct, 

involving three specifications of hoDJsexual acta with a 16 yAr old male 

civiliaa. 'Jhe unauthorized absence repreaent.a 125 days which the prisoner 

had spent in civil confinement a8 the result of aconviction b;r the civil 

8l1thorities on a charge of batter;y which .abased upon the same homosexual 

acts. Upon release from confinement the prisoner was returned to naval control 

and was tried md convicted by court 18rtial as stated above. 

-~~--~---~--------~--------------~-----

393. Thh que8tio~ has apparently been answered in the affirmative by the 
Judge Advocate General. Se. Review Board No. 272, discussed~. 

394. N. C. & B., Sec. 337, P. 193 (1945). 

- 273 



In all three of the abo... cae.. the Judge Advocate General found 

~he conviction l~. 

Tilesecases should be cOJllp8.l'8d with the followiD4:1 

(i) Review Board No. Z721 The accused waa convicted bY' cenelSl 

court martial on 2 Mq 1945 of 114 da18 absence without leave IIld of robbel7 

of a civilian. '!'he record showed that he had been convicted of UDarmed 

robbery- in Suffolk CountY' (Maasachusetts) Superior Court 81 d bad been sentenced 

to one year'. confinement. ThiB serntence was suspended and the prhoner 

releaeed on probation to the naYal authorl tie.. He was then tried bY' court 

-.rt1al. In th18 case the Judge Advocate General recommended that the l'Obbel'7 

conviction to set aslde on the ground that &civil court had triea.. convicted, 

and puUshed the accused for the same offenae. Th18 recoJllllltmdation .. 

apPl'Oftd. 

In oiTil juria4.ictions there is a trend toward broadeninc the 

applicability of the prizaciple against double Jeopardy, as a JDatterof 

policy rather thaD. aNle of law. 

One text atate.1 

"there 18 authoritY' to wpport the doctrine that 
punishment in the court. of each Jurisdiction, even tho~ 

not prohibitea.. should not, in practice, be imposed, un1••s 
in extraordin&17 ea.... where there are aggravating circum
st8:nce. or special consideration. f~1l the standpoint of 
pu.blic safety justifying or requiring it." 395 

r 

The Board believe. that De}:&rtlllent policy on this aubJect should 

be clarified and the apparent incouiatencies removed. 

---~~--~-~~~----------.---------~----

395. 1.6 A.L.R. 1243 note; 8 Ruling Ca•• Law (Perm. aupP. 1929) P. 2200. 
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Anal"&ou8 to the problema of double jeopardy and double amenability 

is the question whether disciplinary punishment by acommanding officer should 

operate as a bar to subsequent trial by court martial for the same otfense. 

Disciplinary punishment is present17 not a bar to subsequent trial by court 
396 

marti8J. for the same offense. The reason g1ven in support of this 1'\11e is 

that the investigation of a commanding officer at mast does not constitute 

a trial, that there has be8n no conviction or acquittal, and that the punish

ment imposed is not a sentence. The action of the commanding officer has been 

likened to the control of -a parent over his child or of a master over his 
397 

apprentice, or of a school teacher over his scholar. 

The Board is of the opinion that this approach is questionable 

and that the rule that there is no dou~le jeopardy in Illch cases 1a a dubious 

one. The Articles for the Government of the Navy confer jusi.diction upon 

commanding officers to impose punishments for minor offenses. The procedure 

leading to the detertlination of the offense and appropriate punishment, as 

described in Naval Justice, includes (a) a report of misconduct by the accuser, 

(b) exami~ation of witnesses, (c) examination of documentar~ evidence, and (d) 

eX8Jllination of the accused if he elects to speak. Thereafter~ the COIlUllBl ding 

officer weighs'the evidence and determines whether, in his opinion, an offense 

has been committed. If he determines that the accused has committed a minor 

----~-._~~-------------~--_.-----~--~--

396. 
Naval Courts 81 d Boards, 
Sec. 408, p. 217 (1937), Naval Justice (1945) per. 8-15, p. 107. 

Z97. Nave.1 Justice(1945) par. 8-15, pp. 107, 11C. No discussion is intended 
of the question whether the Bill of Rights and other Constitutional guar
antees apply to persons in the navel 'arees. For the conclusion that in 
practice they are applied, see discussion in .01. I, No.2, Naval Justice 
Journal (1946). pp. 43-48•.. 
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offense. he is authorized to impo.e pmishment, including one of the following~ 

(1) Reduction of SlY' rating established bY' himself; (2) Confinement not 

exceedinc 10 daTe: (3) Solit&r7 confinement on bread and water not exceeding 

5 day's; (i:) deprivation of libert;y on chore, and (5) extra duties. '!'he offense 

ud punishment are recorded in the Smooth Book of Records of Reports and Punid1_ 

ments. It will be observed that these characteristics partake of the nature 

of & trial 'b,y & more formal type of court. 

Iholl;y apart from the question whether pmishment awarded &s & rewult 

of such quasi-Judicial proceedinge should legall;y operate &8 & bar to trial by 

court I18rtial for the same offense. it 18 believed that to impose discipl1nar;y 

punishment and then proceed to trial is basically unfair. '!'hie has been 

pointed out in a .em1-official publications 

• However, the same fundamental principle of faix
ness which precludes double JeoPaJ'd1' ahould be the basis 
for ~ determination of the COIlllnlll ding officer uto 
whether he .111 order the convening of & court llartial for the 
trial of a man for an offense which haabeen properl;y puniahed 
by him. under .Article 24, AON." 398 

From the case. it has reviewed the :Board has no way of knowing in 

how man;y the pri80ners had received mast punishment for the eame offense for 

which they were later convicted b;y oourt martial. This 18 due to the feet 

that mast punishment is not considered a prior conviction and is therefore 
399 

not admdesible in evidence. Likewise, ~he court itaelf would not necessaril;y 

know about any prior pmishment at ...t. 

~---~---~--------------~--~-~~~---------

~98. Naval Justice(1945) par. 8-15, p. 110. 

399. Nave,l Justice (1945) par. 8-15, p. 110. 
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UDder the Articlel of War dilciplinar,y punishment cannot be impoled 

if the accused dene.nde trial b7 court JlI8rtial. end such paniahment ~ be 
400 

pleaded in bar of trial for the .8I1e offen... Disciplinary paniahment do.. 

not, however, bar trial for another crime or offense growing out of the aame 

act or omilsion. J'or instance, pmi.hJllent under J- W. 104 for reckl••• driT

tng would not bar trial for JDsns1au&hter where the reckle•• dr1TiD& baa 

caued death. 

In the Bri tish J.r~ an accused ay elect trial by court martial 11' 

the commanding officer propose. toaward more than 'moor punishment.' If an 

offender hal been dealt wi th summarily by hie conmanding officer or the char€;e 

&g$inst him dismiesed. he cannot be eubeequently tried by court martial for 
401 

the eame offense. Moreover, if a commanding officer, contrary to regulatione 

(which require him to refer to superior authority eertain offensee), thro~ 

inadvertence and with full knowl.~ of the facte dhmi.... the charge or 

dee.l. wi th the offense 8UJIlJlIal'ily. h1a action 18 legal and the offend.rcannot 
402 

thereaft.r be tried by eourt martial for that offens•• 

In a MTentative Draft of Provisions of Artiel.s for the Government 

of the Navy Reviled, - the SChool of Naval Justice. Port Hnen8l1e. California. 

has proposed that pu.niahment inflicted by a commanding officer be a bar to 

trial by court martial for the offensee or offense for 1b ieh it .. i_poe.d. 
404 

Thi. has aleo been propoe.d by the YcGuire COllllllittee, althougtl it 18 DOt 

.------~------------~~-~~------~------

400. .... W. 104; Manual for Courta Martial (1943). par. 69 (c), pg. 54. 

401. Army Act Sec. 46(7); Manual of 14111 taIl Ie.w (1929 ed., 1939 reprint) P. 470. 

Manual of Militag I.e.w (1929 ed•• 1939 reprint). P. 471. note 13. 

403. Nave.l. Justice Journal (1946), Vol. I, No.3, p. 18. 

404. Proposed Article 2(d)(2). 

- 277 



covered in the Judge Advocate General, White, or Tedrow-Finn article.. The
 

Ballantine Reports do not discw.a the question.
 

FECOMMEtiDAT IONS:
 

It is reoommended thatJ 

(1) Department policy be olarified in regard to the desirability 

of trying persons by court martial for offenses for which they have already 

been tried in state or foreign civil courts. A prior conviction, although 

resulting only in a suspended sentence, seems sufficient punililment and 

should, as a matter of policy, barsubsequent trial by court mrtial. A 

prior acquittal should ordinarily be regarded as evidence that the accused 

18 not guilty of the offense charged and shOUld. as a matter of policY', bar 

labeling the offense by a different DAJDe should not be &lowed to defeat 

the baeic intent of the policy recolllllended. 

(2) Consideration be given b.Y the Advisory Council to a provision 

that pmishment imposed by acommanding officer be abar to trie.l by court 

martial for the same offense, but DOt a barto trial for aaother ~ten.. 

growing out of the same act or omission. 
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SlOOTION IX 

Ql'J'EN9S Am) MAXIMDK PlmISBME1I1!S 

1. III General
 

Some offen... ..iut aaTal. la.. are .pecifi0aU7 proTided for i.
 

the present Articles for ~e GoftrDJllent of the lI'av. Some are clu.Uie4 

accorting to pmiehJ1enta under ArUo1.. "- 8. ad 14. Other. are ..u 

pmiehab1e 'b7 Article. 1. 3. 6. 6. 9. 10. 16. 17, 19. 20. 21, 22(b). 31, ~ 

ad 44. !he re..iniD4: ~fens•• are cover.d b7 one 'bro'" proTi81on. Artio1e 

22(a), which provide. for 1;h. pwU8hJDent of lal1 off..... not specifi.d 1n 

the forecoing Artic1••• • 

CommoD. ciTi1 off..... lIUCh u ...1IIught.r. rape....elt aa4 

robbery are not .pecifical17 mentioned in \be Artio1... HoweTer, by Illter
402 

pretatioa, Article 22(a) oomprehencla OOJlllllOll. law ori... Articl. 22(a) h&e 

alao been interpreted to inclucle all off.... again.t the crlll1l1.&1 statut.. 

of the Uni ted States. offens.s apinst .tate lawa. alld ftoI'iou II1li tarT 
403 

off.u... !he Attorne7 Geueral hu held. that thi8 Article 1. DOt int.ndecl 

to oonfer geural orlJ11DA1 Jurisdiction upon u.ft1 court. -.rUal. but 1. 

__ -----~---------~----M---~------------
4Oa.. See Oarter v. McOl!U§htq" 183 U.S. 365, 397 (1901). see alao 'Iin~p, 

Milit817 Law and Precedent. (24 eel. 1920) p. 721 a. to the general 
article in \he Article. of War. 

403.	 C.N.O. 30-1918, p. 28 holds that tm:¥ violation of a .tat. law b7 a 
person 1.11. the naval service will subject hill to di.cipline ad trial 
by oourt martial. See also C.M.O. 3-1924. p. 6. On 11111tarT offen.... 
-.d. 10 b7 cu..tom of the ••rTic.. !!!. 8JDi \h v. Illibez:, 116 U. S. 167. 
183 (1886). 

- 279	 



 

 

 

 

 

  

11mt.d to tho•• ott.n•••• not .pecitied ia th. preceding articl••• which 
~ 

are iD.jurioue to the order IIld d18eiplln. ot the liTaV. But wh.re an 

otten.e ~e pmiahable b7 the eolllllOn law or b7 the atatut•• ot the Unit.d 

Stat.. ia direet17 preJudieial to good Ol'Ur and diacip11n., naTal courh 
~ 

martial haTe Juriadiotion to t17 U. !h. more oo_n 1Il1itar'7 etten.ea 

not .peciticallT _ntioned in the Artiel. but which .... b7 reaaon ot 

Articl. 22(a), otfen••• b7 cu.to- ot the a.rviee are broad17 olaaBitiea. aa. 
406 4IY1 

Neglect ot =t7, condnct to the tnJ1l.41ce ot 1I00d arelar an4 diacipline. 
408 

ana. eon4uct unbeeolling an ottieer cd a centlelllUl. 

It 18 ala. poaaible to t17 oo_n law and atatutal7 att.... 

and ftrioua lI111t&17 otten••• under Article 8(1). which .-k•• pmishab1e 
409 

'8Zl7 other aeaudalou coDdDct teDding to the deatruction ot good JIIl)rala.· 

c01llDOn law 48tiD.itiona .. tound in court opinions. atatutor;y definitions, ud 

the custo_ of the a.rTic.. Chapt.r I I of )faTal Courta ud :Boarda a.te 

torth the offenaea 8Jat l1k.~ to aria. in the a.rdc., defin.. thell and 

liat. the .aaential .1.menta thereof. 

~----~---~--~------~--~-------------~---
404. 

405. 

16 Op• .ltV. Gen. 578. 
65 (1857) 

Cart.r .... ~C1sybtq; 

579 (1880); 5•• also 

183 U.S. 365 (1901). 

~ v. Hoo....r. ~ How. 

406. 11. C. & :B•• Sec. 105, P. 97 (194.6). 

40'1. w. C. & :B•• Sec. 98. p. 83 (1945) 

408. ll. C. & :B." Sec. 99, p. 89 (1945). 

109. liT. C. & :B•• Sec. 59, p. 29 (1945). 
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It is eT1dent trom the above discussion that the majority ot 

offenses are based upon unwritten law, b.Y virtue ot interpretation of 

Articles 8(1) SZld 22 (a), and that onlJr a tew are specifically prOVided 

tor in the Articles. However, most of the cases actually tried b;r 

general court marti.al are based upon offenses which are specifically 

mentioned in the Articles, that is to 8~, desertion and other unauth

orized basence. Of the 643 caees reviewed by the Board down to 1 Jul;r 

1946, at least 505 involTed desertion, absence without lea.ve, or absence 

oyer leave. 
410 

2. Proposals for Reform. 

In the draft articles submitted by the McGuire Committee, as 

also in those recommended by Commodore White and by the Jud8e .Advoeate 

General, a .ingle article und8r the general heading of juriadiction covers 

the entire subject ot offens••• 

(a) McGuire Gommittee Draft: 

This draft extends the Articles to all offenses against (1) 

the criminal laws, treaties, or conventions of the United States; (ii) the 

criminal laws of a State, Territor,r or U.S. PossessiGn; (iii) lawful orders 

or regulations of the Secretary of the Nav;r; (iv) the customs of the na~al 

410.	 	 By letter, dated 25 June 1946, the Secretary of the Nav;r requested 
the Judge Advocate General to prepare legislation Ito delineate IIIOre 
clearlY major criminal offenses and punishment therefore." ~le dis
cussion and recommendations here in are offered as an aid to achieving 
that goal. 
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service, or of t~e laws of war; (v) or are recognized military offenees. 

ne the latter may be defined by the s~retary of the Navy. The definition 

of offenses, and the quantum and. mode of pr·.)of, shall be sucn as prevail in 

the co~rts of the United States. 

It is to be noted ~~at this proposal would practically eliminate 

from the Articles for the Government of the Navy all mention of specific 
411 

offenses. It would euthorize a penal code for the Navy which is specific 

only by reference to a multitude of Federal and State statutes, as well as 

tOf much unwritte~ law. It would not specify military offenses. but would 

1e3ve the listing and definition thereof to the Secretary of the Navy. 

This appears to be a delegation of legisl~tive power, the constitutionality 

of which is open to doubt. The fact that the article uses the words 

"recognized cili tary offenses" does not completely remove the question of 

constitutionality, because wide discretion would still be left with the 
412 

Secretary. 

(b) .:!.uc!£e Advocate General Dr3ft: 

TIllS draft extends the Articles to offenses against (i) the 

criminal laws, treaties, or conventions of the United States, (ii) the laws, 

regulations, customs or usages of the Daval service, or (iii) the laws of war. 

- - - - - - ~ - - - - - - -----
411.	 	 However, propose1 Article 1(c) (4) specifies those offenses which are
 

p~ishable by dea~h.
 

412.	 	 CO;>1pare the "Standards" provided by Congress in the statutes considered 
by the Supreme Court in U. S. v. Grtmand. 220 U. S. 506 (1910); 
~ v. ~ 321 U. S. 414 (1944); !:-L.A. Scheeter PoultI""J Corp. v. 
U. S~ 295 ~. S. 495 (1935). 
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This classification includes but i8 not limited to 32 offenses which are 

specifically set forth. The latter include most of the common law crimes 

as well as the commonly recognized military offenses. 

This proposal bas the merit of specifying most of the offenses 

which are likely to occur in the naval service. '!his feature 18 a distinct 

improvement over the present Articles. which fail to specify the various 

civil offense~ and many of the military offenses for which persons subject 

to the Articles are answerable. The draft fails to mention violations of 

State laws. presumably for the reason that if they do not fit a common law 

defini tion. they may be tried as scandalous cond11ct or condllct to the pre

judice of good order and discipline. The proposal does not. in listing 

offenses. distin~ish between militar,r offenses and civil offenses, as such. 

Relatively minor offenses, such as gambling, receive as much notice as more 

serious offenses. such as murder or mutiny. Moreover, proposed Article 10(c) 

(4). which lists offenses punishable by death, includes Borne offenses which 

a.re not mentioned at all in proposed Article 6(d), dealing with offenses 

generally. On the other hand, desertion in time of war is specified in both 

Articles. 

The Articles proposed by the JUdge Advocate General do not mention 

definition of offenses. Presumably. it is intended that civil crimes such as 

murder. rape, or manslaughter will carry their common law definition or 

will be defined by the 'lPlicable federal statute and that military offenses 

will be defined., as at present, in accordance with the customs of the eervice 

or by :;oeference to appl1c~ble court decisions or court D8rtial orders. Such 
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treatment of the definitions and elements of offenses seems desirable. 

However, so~ of the offenses are not well stated in t~e proposed article. 

For example, one offense is specified simply as "carnal knowledge. M This 

is strictly a statutor,r crime and is only an offense if the female is 

below a certain age limit, which varies under the laws of the different 

states and unciar the federl'.l law. The words "carnal knowledge", ste.nding 

alone, import merely sexual intercourse and seem insufficient as a des

eription of this statutory offense. 

(c)	 Whit-a Draft: 
413 

The Article on offenses prop~sed by Commodore White is 

almost identical with that proposed by the Judge Advocate General. '.!he 

White Articles, like the McGuire Articles, also include a provision COT

ering offenses &zainst the criminal laws of a State, Territor,r, or poss

ession of the United States. Tne offenses specified in ~~e White Article 

include all but three of those which are set forth in the Judge Advocate 

General's draft. The offenses omitted are: (i) neglect of duty, (li) 

culpable inefficiency In the performance of duty, end (iii) suffering, 

through negligence, a vessel of the Navy to be hazarded, run upon a rock 

or shoal, or stranded. 

The comments ~sde above with respect to the Judge Advocate 

Gener~l draft apply equally to the White proposal, except for t~e incluston 

tn the ~tte draft of violations of state la~. 

.. ------------- ...	 ------ - - - - - - - - - - - - - - ~ 

413. Proposed Article 6 (d). 
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(d) Tedro~-Finn Articles: 

As stated above. ~lese articles were submitted by the 

minority members of the Ballantine Committee. ~lese articles extend to 

all offenses which are (1) violations of the criminal statutes. treaties, 

or conventions of the United States, (ii) violations of ~e criminal laws 

of a State, Territory. or possesaion of the United States, where committed, 

or (iii) violations of the customs or usages of the ~aval servicA or of 

the laws of wer. These offenses are to be "defined and punished as pre
/ 

scribed in the U. S. Criminal Code and the power delegated to the President •• 

••• "by the articles. The Article then sets forth 11 of the most serious 

civil crimes or offenses. 

The Tedro,,.Finn proposed Articles fail to specify a single military 

offense. They omit mention of violations of lawful Navy regulations. Like 

the HcGutre and White Articles. they specifically incl;.lde violations of the 

criminal laws of States. Territories. or possessions. The comments made 

above with reference to the pr?posed Articles of the Judge Advocate General 

are also ~plicable to the Tedrow-Finn Articles. 

The Board agrees that the present articles dealing with offenses 

are inadequate and are ineptly arranged. The more important deficiencies 

are: 

(i) There is no specific mention of any civil offenses (other 

than murder) which are offenses ag~inst ~e Articles. 

(ii) Many comnon military offenses. for which persons subject 

to the Articles are answerable. are not specified. even by a 

general reference to the customs of the service. 
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(iii) No specific mention is made of offenses against the
 


criminal laws of the United States, its treaties, or con


vent ions or against the laws of war.
 


tv) It is not stated that violations of certain state
 


lawa ~ also violate the Articles aa constituting scand


alOU8 conduct or conduct to the prejudice of good order
 


and discipline.
 


(v) Provisions which specify pmishments for various
 


offenses are scattered throughout the Articles in a confU9


ing manner.
 


(vi) Some of the punitive Articles are obsolete and might
 


well be eliminated.
 


A number of offenses are defined, and their elements set forth,
 


in Chapter II of NaTe! Courts and Boards. Some of these definitions have 

been criticized as incomplete, if not partly erroneous, and as betng of 
414 

little help to courts and judge advocates. Much of this criticism is 

justified. 

The Board is not disposed to recommend the adoption, in toto, of 

e~ of the proposals which have bean mp.de relating to a new article or 

articles to take the plac~ of the present Articles covering offenses and 

punishments. However, certain features of these pr~posals have great merit 

and the Board believes that these features should be incorporated in any 

~ 	------------ -  - - 
414.	 I Naval Just ice JO'..lrnal (1946), Ho. 

pp. 30-33, 47. 
2, p. 36.!l~., and id., ~To. 3 
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revision of the Articles. More specifically, the Board makes the following 

cOllJDents: 

(a) It i. considered important to list specifically the offen.es 

against the Articles in a manner readily understandable to eve17 person 8\lb

ject to naTal law. The language of IIIOst of the present punitiTe article. 

should be retained, since it 18, in general, satiefacto17. J. fflfl of the 
415 

Articles are oblolete cd should not be retained., but the offens.. listed 

in the other punitive articles are of common occurrence and are clearly set 

forth. 

(b) There is euoh to be said in fa'VOr of .e}»orately stating each 

of the military offenses now listed. '!he suggestion that all military 

offenses be left for statement and definition b.Y the Secretary of the NaTy 

or \he Pre.ident is objectionable, both because of the constitutional 

que.tion involved and becsuse much of the forcefulness and solemnity of 

the Article., as a disciplinary and penal code, would be thereby lost. 

(c) The punitive articles should be grouped together under the 

general heading of "Offenses and PuniShments." Much of the clarity and 

force gained by enumereting and specifying offenses would be lost by in-

eluding this subject under the heading of "Jurisdiction of Courts Martial," 

&s proposed by the McGuire Commi ttee, the Judge Advocate General, and 

Commodore Whi teo 'Ihe average person subject to the Articles is not inte:r

.-----~-~~-----~-~-.-----~---~------~~ 

415.	 	 See comments in Minutes of Ballantine Committee, afternoon session, 
6 January' 1946, at pages 51-53. 
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eated	 in the legal niceties of jurisdiction, but is directly concerned with 

offenses and the punishment therefor. 

(d) Offenses should be classified according to the punishment 

therefor, rather than listed under jurisdiction, with punishments set forth 

elsewhere. The most logical arrangement would be to list 
\ 

offenses in two 

articles, or in two parte of one article, the first enumerating all capi tal 
416 417 

otfensea, the second all otfenses not punishable by death. ~lese 

articles should contain both military and civil offenses. a8 well &8 a 

general clause. '!his linking of crimes and punishments will accomplish the 

following results. which are not accomplished by the other proposals: (1) '!he 

relative seriousness ot offenses would be immediately apparent to ~ persons 

subject to the J.rticlee; (11) There could never be any question in the minds 

of members ot courts martial as to the character of punishment authorized 

for a particular offense; and (11i) It would be unnecessary to refer to two 

distinct parts of the Articles to connect punishments with offenses. 

The practice of classifying offense. according to their punishment. 

11 supported by long usage. not on17 in the Uni ted States Navy and J.rrq codes. 
418 

but also in the military and naval codes of England. The present punitive 

articles, although 8cattered throughout the entire code, actuall7 empl07 this 

---~-~~--------------~------~----------

416.	 	 Certain offenses WQuld be capital on~ in time ot war. e.g•• Deserting 
or Betr~ing Trust. (See Art. 4, A.~.N.) 

417.	 	 Present Articles 4, 8 and 14 wte thia arrangement but are entitled 
-Persons to Whom Applicable." Which is misleading. 

418.	 	 See Part I, Naval Discipline Act. 12 and 13 Geo. 5. c. 371 17 Ral.bury'. 
Statutes of England (1930), p. 52, and Part I. ArJ!\Y Act. 44 and 45 Viot. 
c. 58. 17 Hal.bury'. Statutes ot England (1930) p. 31. The arrangement 
of the latter noteworthy. '!he act is arrenged into five distinct parts. 
PArt I 18 entitled "Di.cipline - Crimes and Puniehments. It It is further 
aubdi Tided into IOffens•• in Respect of Milt tary Service ll and "otfense, 
against Ordinary Law.
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practice. 419 
'!he Articles of War, in general, couple offenses with punish

ments, although the method here proposed of separating capital offenses from 
420 

others is not followed. The British Ar~r Act classified offenses according 

to punishments of death, penal servitude, imprisonment, cashiering and lesser 
421 422 

punishments. The British Navy code follows the same generel pattern. 

In civil penal codes offenses are usually classified as felonies or 88 mis

demeanors. 

The elassification of offenses according to punishments would tend 

to clarify the Articles and make their reading to tho men more useful and 

impre8sive than it now is. Although it has been said by some that the reading 

of the Articles to an assembly of navel. personnel fails to accomplish its 

purpose, nevertheless, it is felt that something is accomplished by thi8 

reading and that it shC'uld be improved rether than abolished. 

(e) These civil offenses which are most likely to occur in the 

naval service should be specifically stated. This would correct a serious 

deficiency of the present Articles, which make no mention of civil offenses, 

except Ill1rder. A person subject to the Articles who ia charged with JI8Il

slaughter will search in vain for a~ mention of this offense in the present 

Articles. There is no doubt whatsoever that civil offenses such as manslaUghter, 

rape, larceny, and aS82Ult, are also offenses against the Articles, but the 

-------~---------~--------~--~---------

419. See Articles 4, 8, and 14, AGN. 

420. Articles of War 54-96. 

421. Armr Act, Sections 4--41; see also section 44. 

422. ~ Nave.! Discipline Act, Part I. 
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failure of the Articles to specifically mention such offenses has been 

much criticized. 

In the Arrrrr, eo far back as the Code of 1874, important civil 

offenses were specifically stated in the Articles of War and made puni~ble 
423 424 

by court martiel. The present Articles follow the same procedure. The 

British Army Act makes the offenses of treason, murder, manslaughter, and 

rape puniahable, and refers generally to Many other offense made punishable 
425 

by the la~ or England. M The British Naval Discipline Act, in referring 

to offenses punishable by ordinary law, enumerates mu.rder, mnelaughter• 

•odo~, indecent assault, robbery, theft and eny other criminal offense made 
426 

puniahable by the law of England. 

In &1.1 but one of the proposed revised articles, the cinl offenses 

which are most likely to oocur in the naval service are enumerated,. Article 

I{d) of the McQuire Articles does not mention specific chil offenses, but 

refers to offenses against the criminal statutes of the United States or 

criminal laws of the various states, territories, and possessions. ~e 

Tedrow-Finn .Articles {Article I (d), follow the Wili te and Judge Advocate 

Generel Articles and list the more common civil offense.. It is believed 

.---~~--~---~--------------------------

423.	 	 Revi8ed Statutes, Sec•• 1342, 1343. Article 58 Mde oertain civil
 

offense. pUnishable in time of war, insurrection or rebellion, e.g.,
 

larceny, robber.r. rape. etc.
 


424.	 	 Articles of War 92, 93. 

425.	 	 Section 41 

426.	 	 Article 45. 

- 290 



 
 

that the McOa.ire c!l'att is objectionable, in this respect, for the aame 

reason as the preaent Articles. Little 111 done to relDOve this objection 

b7 mere17 referring to the criminal lan and statut.. of various Juris

dictions. 

(f) ':!he more cOJDlllOn mili t&r7 offenses, now covered bT interpret. 


tion of Article 22(.), Should be specificallT set forth. This soUld be done
 


for the same reasons as have been advanced in connection with civil offenses.
 


137 interpretation of the broad. prOVisions of Article 22(a)... certain acta
 


end omilssions are present17 punishable as violations of the Articles, having
 

427 

become recognized naval offensee by alstom of the service. The customs 

of the Navy, applied by naval courts martial to sitn8tions arising in the 

adJIiniatratlon of Baval discipline which are not governed by the written law 

of the NaVT, are comparable in origin and development to the rules of the 

commoa law. But Ju-t as certain common law crime. hnve for practical reasons 

been codified bT statute in most Jurisdictions, the most cOl!lllOn naval 

offenses should be oodified in the Articles. 

It is realized that a1. I of the mill tarT offenses which might and 

do occur could no t be specifically cuaerated. But some of the IIIOre common 

offenses, such as breaking arrest. being drunlc on c!nty. failing to obeT 

order., et cetera could and ShOUld be listed. There would _till have to 

be general proVisions, snch ae prOVision. prohibiting conduct to the prejudice 

428
of good order and discipline and conduct unbecoming an officer and gentlelllBn. 

-----~---------------------------------. 
427. NSVRl Courts and ~oards, Sections 95, 98, 99, 105. 

il28. Compare A. W. 95 and A. 'I. 96. 
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Even though there are general clauses, the,y are more specific ~ the 

present vague phraseology of Article 22(a). 

Neither the McGuire Articles nor the Tedrow-linn jrticl•• enumerate 

any military offens... The Judge Advocate GeneralIs proposed articles 

(Article I(d» list some military offenses which are presently covered by 

interpretation of Article 22(a). The White draft (Article I(d» does the 

same. 

(g) It is suggested that Article 22 be deleted and that in its 

stead, in a gubdivision of one of the two punitive articles, it be specif

ically stated that offenses against the Articles include(i) violations of 

the criminal law8, treaties and conventions of the United States; (ii) viol

ations of the regulations 8lld customs of the naval serv_ice, and (iii) viol

s.tions of the laws of war. Such a provision would cover all those offenses 

which are presently puniahable by interpretation of the general language of 

Article 22(a) • AI though the language of (ii) is 8till very general, it is 

still more specific then that presently contained in Article 22(a). It is 

not believed possible to dispense with such general language altogether. 

The Articles proposed by the JUdge Advocate General, Commodore 'tYhi te, the 

McGuire Co~ttee, and the Tedrow-Finn Articles, include the three provisions 

recommended above. 

The Board believes that the articles proposed by the Judge Advocate 

General, in omitting mention of violations of the criminal laws of the 

severa.! states, is sou;.d. AlthoU&h no gree.t harm would result from including 

such a prOVision, it is believed that the present practice of re~ding them, 
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under	 certain circumstances, as scandalous conduct or as conduct to the 

prejudice of good order and discipline, has merit and shoulcf be continued. 

The U'If11' holda that auch violations 1IIIq, but need not, constitute offense. 

under A..W. 96 (the general article) depending upon their 8eriousne8s and 
429 

their effect on discipline. To make all violations of state law 8UtO~ 

III&tically offense8 under the Articles might result in petty offenses being 

tried in naval courts without any real necesst ty therefor. Under the pre

sent practice, offenses against the state laws (not otherwise offens•• 

against the Articles) are tried b7 DATal courts only if the acts which 

consti tute the offenses are considered to be scandalous conduct or to be 
430 •

prejudic~ial to good order and discipline. 

It should be noted that violation8 of lawful naval regulations are 

included in this proposal. Such Tiolations are covered in the present 
431 

Articles, but for reason of better arrengement. it is recommended that 

they be included in the general clause here suggested. 

Although it i. ~gge8t.d that offenses ~.inst the customs of the 

8ervice be specifically mentioned, the term llu8uagea tl is not included in 

accordance with the proposal of the McGuire .A.rticles. It is not believed 

that mere violation of naval usage should be considered an offense against 

the Articles, for the reason that there may be navel usages which have never 

become customs•. For a naval usage to become &CUstom and be recognized &6 

--------- -~------------------~-----~-~ 

429.	 	 Manual for Courts Yartial, (1928) p. 188; IV Eull. JAG, Jan. 1945, 
p. 13, sec. 454 (i); IV Bull. JAG, Feb. 1945, p. 55, 8ec. 454 (18). 

430.	 	 Naval C"ur t 8 and :&>uds, Sec. 98. 

431.	 	 AGN. Article 8, pu-. 20. See also 25 Ope Atty. Gen. 270, 274J ~ v.
 

lhitn!l 116 U.S. 167, 180.
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applicable to the determination ot cas.s arising in the admdnistration ot 

naTal discipline, 1 t met haTe been long continued, certain, ur.iform, and 

compelling; it DUst haTe been applied uniT.rsally and cons1atently, and 

d11l7 recognized as nch; and 1\ IWtt not be opposed to the terlll8 or pro

vhions	 of a statute enacted bT Congres. or a lawful regulation or order 

made bT	 proper authori tT parlR1&D. t thereto. Oust-om has the force of law. 
432 

uaage is merel1' a tact. 

Article a2(b) on fraudnlent enlhtment mould be revised and the 

subject matter thereof included. along with other militarT offenses, in a 

subdivision of one of the two proposed punitive articles. The reasons for 

this recommendation are full1 set forth in Colonel Snedeker's Notes to the 
•	 	 433 

Proposed McGuire Article•• 

(h) It is not believed that a:n:y attempt should be made to have 

the Articles define the otfen.e. specified therein, either directl1' orbT 

referance. A thorough revision ot Naval Courts and BoardB in this report 

will accomplish better results. '!he McGuire Articles delegate to the 

Secretary of the Nav,y power to define m11itarT offenses. Other offenses 

are to be as defined bT the courts of the Un1 ted States. 1be Tedrow-Finn 

Articles provide that offenses will be defined as prescribed in the U. S. 

Crimi nal Code and by the President under the power delegated to him bT 

the Articles. Nelther the White draft nor the Judge Advocate General draft 

-~~~-----------------~---------~---~--~ 

432.	 	 See also 17 Corpus Jurh, 446; Words and Phrases, Vol. 10. p. 727, 
~v8l--COurt. and Boards (1945 reprint) section 5, P. 6. 

433.	 	 Pages 6. 7. 
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mentions definition of offenses. In this they follow the present Articles. 

'!he Articles of War do not attempt to define off.n.... (except in J.. 1'. 28 

defining -short desertion"), nor does the Bri tish J.r., J.ct or NaTal D18

clpl1n. Act. 

'lbe Arm-r method is to define offense. and to .et forth the elementa 

and nece.aary proof thereof in the Manual for Court. Martial. 1\1.. :Brit1lh 
434 

follow the same method in the Yanual of M11i ta17 Ia~. The current na"f)" 

.practice is along the same lines. Various .ections of Naval Court. end 

:Boards define offenses, their elemente, and set forth 8aD1ple chargee end 

specifications. PrOViding the official manual i. carefully prepared. th.re 

11 much merit in this practice. There is no legal obj.ction to a statutolT 

proTiston which states that a certain offense is punishable without defining 
435 

it. LitU. is gained by setting forth in the statute the sources from 

which d.fini tiona of ottenses m:r be obtained. So long as the detini tiona 

of off.n.e., the description of their elementa, and the quantum of proof 

necessal"1' to eustain a conviction are accurately and clearly d .ecribed in 

the service 1lI8nual on navel law, 110 JIlOre should be necessary. The author. 

of the lIlBZlual will preaumablT make use of the detini tions of mll1t&r7 

oftens•• which have b.en developed by ctlstolD at the service, murt martial 

orders, and court decisions. J'or ciTll offenses, they ~ refer to statutolT 

_ M _	 _ - - - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~ 

434.	 	 S.e, ••g., discussion of absence often.es, Manual of Military Law. (1939 
reprint), pp•.19-21. 

435.	 	 18 U. S. C. Sec. 457 lIl2kes rape an offense but does not saT what con

.titute. rape. It hasbeen h.ld that ~ch a statute is not unconstit 

utional for lack ot a definition. Oliver v. U.S., 230 Fed. 971
 

(C.C.A. 9th 1916), cart. 241 U.S. 670, 36 SuP. Ct. 721. 
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4et;n1\ion., interpretations by courts of the United States, common law defin
436 

itlon., and authoritative texts. 

The present edition of Naval Courts and Boards has been critioized 
437 

in respect to its definition of offenses in the Naval Justice Journal. A 

COllJpariaon of Naval Court. and Boards with the Manual for Courts-Martial and 

the British Manual of Military Law shows the need for complete revision of 

the Naval Courts and Boards. Additional emphalil on the elementa which must 

be present to constitute particular offenses and which must be proved in 

order to su_tain a conviction is needed. Some of the sample specifications 
438 

set forth in the current Naval Courts and Boards are ineptly worded. 

In particular, careful consideration should be given to the defi~ 

ition of desertion, its elementl and the mode of proof. Moreover, it should 

be clearly di stingui shed from absence wi thout leave and absence over leave. 

These three offenses come under the general heading of unauthorized absences. 

However, cri tical analysis of thea. three phases of absence reveals a uarked 

difference between desertion in time of war and absence without leave mc!. 

absence over leave. Desertion in time of war is a most serious military 

offense and conviction may result in lOIS of citizenship, losl of nationality, 

---	.. ------------------ .. ----- .. --------

436.	 Where a person subject to the Articles is tried by court martial for 

an offense under the law of the state in which it occurred, the deci
sions of that state are applicable and binding as in limilar ca••• 
coming before the federal courts. !! parte Mason, 105 U. S. 696, 700; 
6 Op.	 Atty. Gen. 413, 415. 

437.	 I Naval Justice Journal (1946) pp. 
pp. 30-33, 47. 

24-27; No.2, pp. 36-41; 111'0. 3, 

438.	 For example, N. C. & 13. Sec. 127 refers to offenses provided for in 
18 U.S.C. 511. 'lhese prOVision. are applicable only when the offen•• 
18 committed in a place under exclusive U. S. jurisdiction. '!'he.am
ple specifications allege collllll1seion of the offense "in the c1 ty of 
~~:"",-:~_,. wi thot1t pntting the reader on guard as to the territorial 
lim! tations. 
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or in 	the death penalty. By reason of such extreme aanctions, this offense 

is equal to the most serious crimes of the common l~w. For that reason 

proof	 of a criminal intent is necessArY to ~~stain conviction. There must 

be shown an unlawful inte~~ to abandon the service and to re_in a~v per

manently. 

On the other hard, absence wi thout lea.ve and absence over leave 

are offenses which require no proof of intent to sustain conviction. There 

is no 	 necessity t~ prove criminal intent. By comparison, therefore, desertion 

in time of war is l'!'ore than an aggravated une..1l thorized absence. It is an 

offense that is different in kind. It is similar to a felony whereas absence 

without leava and basance over leave are similar to a large group of petty 
439 

offenses in the civilian la~, commonly classified as misdemeanore. 

In desertion cases, the present practice, in most cases, is to prove 

the unauthorized absence and its length by the introduction of do~~mentary 

evidence. Thls ,resents a prima facie case, since t~e court is autborized 

to presu:ne an "intent to permanently aband"n the service" fr'lm prouf of 
440 

unauthorized absence alone. In most of the desertion cases reviewed by 

the Board, the prosec~tion had closed its case upon introduction of the 

documentary evidence establishing the unauthorized absence and its duration. 

139.	 	 Civilian offenses not requiring criminal intent fall roughly within 
some of the foll~w1ng groups; (1) Illege~ sale of intcy.ic~ting liq~or8, 
(2) S~le~ cf i~'lre or adulterated food or ~rugs, (~) Violations of 
motor vehicle laws, (4) Vlolllti:m·, of general police regulations, 
passed for the. safety, health or wellbeing of the cow,mnity, See also, 
Sa."vre, "Public ~elfere Offenses" (1933), 33 Columbia. 1A~ Review 55. 

440.	 	 Naval Courts and Boards, Sec. 76, p. 56 (1945).(Of course, the 
duration of the absence must be proved for the court to infer from 
it intent to desert.). 
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Department directives requiring that an absentee be charged with desertion 

after	 an absence of 45 days, or 1esl when other factor. are present, tend 

to foster the notion that a man who is gone for this period is automatically 
441 

guilty of desertion. If the absence were less than 45 days the accused 

was usually charged with absence without leave or absence over 1eaTe. Thus, 

an arbi trary nu.nber of days absence constitutes in most ceses the dividing 

line between the very serious offense of desertion requiring a specific 

intent, and the less serious offense of unauthorized absec~e not requiring 
442 

intent. 

The following cases among others reviewed by the Board, illustrate 

the difficulty of distinguishing between desertion and absence ~thout 

leave	 or over leave. 

Review "Board 11949: 

Accused was charged wi th desertion based on an absence of 
5 months and 9 days, terminated by apprehension. He claimed 
tllat he had absented himself in order to earn more money 
bec~use his pay had been 6Ubstantially reduced as a result 
of a prior court martial. Prior to the instant offense he 
has been convicted by general court martial of absence over 
leave	 (4 months, 18 days) and sentenced to 21 months' confine
ment Rnd a bad conduct discharge. After 6 months he had been 
restored on probation. ~lree mon~~s later he co~~itted the 
instant offense. He was found not guilty of desertion, but 
guilty of absence without leave, and sentenced to confinement 
of three years and 9 months and a bad conduct discharge. ~e 
Board recommended remission I')f the prior general court martial 
sentence and restorati0n to duty on 12 months' probation on 
1 April 1947, provided his con~~ct in the meantime sho~ be 
s~tisfactory. Since it ap~ea.red that he was a mild alcoholic 
the Board also recommended ho~pitAlization. 

441.	 	 See, for ex~~~p1e, SecNav letter, 12 Oct 1945, subj: Policy of Navy 
Department in Regard to trials of offenses involving absence and 
desertion, and mitigation of GeM sentences. 

442.	 	 See also "Desertion in Time of War" by Lt. Cdr. W. P. W.artin, USN~ 
p. 515 of U.S. Naval Institute Proceedings, May 1945. 
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Rniew Board II!)l? 

Accu!~d was convicted of desertion based on an absence of 
2 IIk)nthll, terl!\inated by surrender. It appeared that whUe 
the accused was on liberty, he had given a blood donation 
and subsequently became 111. After two months' illness at 
home, he surrendered. He was tentenced to 3 years' confine
ment and a dishonorable discharge. Subsequently he was res
tored on probation. His probation wasterminated because 
of another absence over leave of short duration. The accused 
had had one prior conviction by IrUJllmry court mrtial and 
one by deck court for minor offenses. His record showed 21 
months of sea dnty. The Board recommended that he be ret 
tored on 12 months' probation oh ? November 1946. 

Review Board 1814 

Accused was convicted of detertion besed on an absence of 2 
months and 8 days, which involved missing ship. Ite Rurrendered 
in uniform on 4 December 1945. He testified that he had no 
intention to desert, that his wife had given birth to a child 
several ~s af'ter his leave had expired, and that he had tried 
to get an extension of his leave. His record was clear. He 
was sentenced to 2 years' confinement and a dishonorable disO 
charge. The Board recommended restoration to duty on three 
months' probation. 

While the Board does not quarrel wi th the outcome of the last 

two c&ses, it seems difficult to reconcile with the first, which in many 

ways seems more serious. Of course. absolute consistency is an ideal 

impossible of attainment. The court must weigh each ease on its own merits. 

t'nd it is to be e:o:pectfld that different courts will reach different r8aulte 

on the !Same or similar facts. This is true in the Case of civilian judges 

and jusies. But is believed that courts are handicapped by the necessity 

of choosing between two offenses, the one of the utmost seriousness. the 

other relatively mi~or. the desti~ation being based on element or supposed 

-~~-~----------~-------~-~~----------~-
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intent Which the court bas to infer, in moat eaaea, from the length of 

abeence above. 

It i8 believed that is probl m ahould be carefully reviewed 

by the Advisory Council. and workable teste eatablished for diatinguiahinc 

between deaertion and mere unauthorized baence. Specifically, it ie 

suggested that if elone is to be the test, en intermed

iate offeus of &ggra: at d a e recognized. which would permit IIIOre 

severe punishmen out or over leave, but not be a capi tal 

offense and not reaul i ry 10s8 of citizenehlp. Desertion itself 

would be reaerved for a case of thorized absence, coupled with other 

evidence (of which p longe absence would of course be one type) ahowlng 

unmistakably an intent not 0 return to the service. In my event, the 

present confusing picture should be clarified. 
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RECOMME}rnATIONS: 

T'ne following recommendations a.re made for consideration in connection with 

any revision of the Articles for the Government of the Navy: 

(a) The present punitive articles should be retained in substance, 

except for those whieh are deemed obsolete. 

(b) All punitive provisions should be &rouped together under a 

genert'.l heading of "Offenses and. Punishments." 

(c) The punitive provisions should be grouped according to the 

punishment authorized, for example, offenses which are punishable 

by death, ~r such other punishrr~nt as a court martial ~ direct, 

should be separately specified, followed by a list of offenses 

which are punishable as acourt martial ~ direct, but not by 

dea.th. The language of the present punitive articles should be 

retained as far as possible. 

Cd) Civil ofenses most likely to occur in the naval service, for 

e:xa.mple, murder, rnellsleughter, repe, robbery, larceny, assault, and 

80 forth, should be specifical~ listed under either or both of the 

punitive articles described in (c) above. 

(e) The most common military offenses should be specifically listed 

under either or both of the punitive articles described ie (c) above. 

(f) Present Artic1e 22 should be deleted and in its steed, in a 

sub~ivision of one of the articles described in (c), it should be 

specif icaHy stE.ted tho.t offenses against the Articles include (i) 

violations of the criminal laws, or of the treaties or conventions 

of the United Sta.tes, (ii) violations of the regulations md customs 

of the naval service, and (iii) violations of the laws of war. In a 
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subdivision under the article dealing ,nth offenses punishable 

at the discretion of courts martial, a provision, worded sub

etsntially asfollowSI 

"Though not mentioned in theee Articles, all disorders 
and neglects to tha prejudice of good order and discipline, all 
conduct of a nature to bring discredit to the nave~ service, and 
all offenses not capital, of which persons subject to these 
Articles may be guilty." should be included. 

(g) No attempt either directly or by reference should be made to 

define by statute the offenses specified. Nav& Courts and Boards 

should be revised with special empp~sis upon the definition of 

offenses, the elementa thereof and the necessary proof thereunder. 

(h) Clearer tests for distinguishing between desertion and unauth

crlzed absence offenses shouAa be established. 



 

 

 

 

 

 

B. MAXIMUM PUNISHMlN1'S. 

!lb. present Articl.. do not l8ke &DT _.teDG. JllaDdato17. Artl01. 61 

proYi4e. that wb..n.y.r, 'bT aD7 Articl., til. pan18hmeAt oa ooll'f'icUoa of • 

ottell•• 18 left to the elheretion of \he court _rt1&1, \he pmlu-t aall .'. 

ill U_ ot peece, ••••• It. in cee•• of a 11llit lIhlch the Preala-., IIhaU Pl'8Nrn•• ' 

~, to J.rtiel. 63, the Pre.ielent baa proaeri....4 a ecll.cJul. of offen••• a4 

11.itatloa.. of panl~t applicabl., ill ti_ of peac., to Itoth otfic.r. &D4 

eli.t84 MIl. '"" !h. 1IChe41ll. lJlOludea paniehmct tor 11111tary oft..... aa4 &180 

acatn., \h. Uai '.4 State. CrbliDaJ. Cod8.
 


Artlol. 63, __ 1'. 0.. term., baa BO appl1oaUoll 1. ti_ of war Mel 'h.~
 


".ut. a&'ft1 c01ll't. 4Brinc "orlel War II .ere, tor the m.t part, wi~ut -1' 

oftle1a1 p.1d1laoe .. to .ent.no... In a report .1Ibllittecl to the 8ecretal7 ot the 

that ~ -lMcf1l&lUl.. ul.t.d in puniehments award.d ill 41ft.rent COJlllR8nda for 

oOllpU&ble off..... parilCftllar17 ill 0&808 inYolving UDaUthorh.d ab••c., whi. 

th_ oollprl." o••r ~ of all cl1.cipl1nar7 infraction.. III \he preBent reTi_ 

of ...ral coar' .nial caee. thie Board ba8 found .ome cl1.JSritT in 

.entenc••••epeoia1lT .. ori£inaJ.17 impo.ed b7 court.. HoweYer, w'betuUal 

unifondt7 haa b•• 'achinK b7 the preo..... of renew• 

._---_.-._------~------~-~------------_. 
443. !h. pown _d reapondbiliUe. of oourts _rtial in fixing aenteDCe. haft 

alreadT be. d1sC11II8eel ill. Section. TI and TIl, ~ ])i,cu8.ioa· h.re ie 
c:onflu4 to limite of ma:dmm paniahment• 

.w4. '1b1e 8chedlll. h ••t forth 1a Navel COurt8 ad Board•• pp. 233-340. 
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Prior to the 19m revieion. the .&.rUel•• of 'far provl4ecl that. in ti_ 

of peace. -.ximum puniehmenta for otfen.e. would be N pre8cribed b7 the Pre.ident. 
-4r4S 

wh.n....r b7 the .&.rUcl.., punhhmct .. l.n to the d18cretion of court. artlal. 

A table of -.xi.aa panl~nt. was pre8cribed b,y the President, applicabl. onlT 

in ti_ of peac.. Darinc World War I, the fact that Arrq courta were wi thout 

eubatantial ga.i4sJlc. &8 to ••ntence. result.d in wide disparities. Aft.r World 

war I th.r. W88 -ach criticism of the .....rlt7 of the .entence. of ~ oourt. 
447 

_rtia1.. Aa a re.ult. the Article. of 1far were amended to provide tor 11mit,.. 

tions upon punishments. to be prescribed b.f the President. tor otten••• comml't~4 

.ither in time of war or peace. wh-.enr the Article. provided tor pmiahMllt 
448 

at the di8cretion ot court. martial. 

lJhe Manual for Court...Hsrtlal .eta torth a Tul. ot 1IIu1DU1 Panlehment. 

tor both 1li11tary end .-iTil ottenses, applicabl. in both peace and -.r, bu.t 
'"9 

limited to often8e. b.f enlb MD. Puniahllent of otticer•• where D.Ot ...s. 

lD8I14ato17 by the Articl... i 1 tt to the di.cretion ot GOurt. anial. Certain 
450 

otten••• which carry IBIldato iahment are 80t ..t1o~d in the '!able. :IY_ 

.-~----~-----._--~------------------~----
~. J.riiel. ot War 45, Act ot Oo~.s., rl SepMIl_r 1890.
 


M'. o.eral AD.eU, t ..tillO~ 1:»etor. Seu.te Nillt&l7' Aftaire Co_Utoe, OIL s. M,
 

P. 85; Congres.1Il8l\ Johnson, H.Re, J'.b. ZI, 1919, An.ell, Militarz Juatloe, 
(1919), 5 Oom.UL, Q,. 1, at 11. 

448.	 	 Article of War 45, 10 11.S.0., Sec. 1516. 

449.	 	 Par. 104, PP. 9'7-101. 

450.	 	 Death. tor 8Wine (A.I'. 82, 10 U.S.O., Sec. 1554); Death or lit. imprlaoD
lIent, for mrd.r or rape (A,.I'. 9~ 10 U.S.O•• Sec. 1l564). 
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\hough 'by the Article. of War certain offense. IlI8¥ be punished b;y death or .uch 

other pmhhment a. a court .rtial ID8iY direct, the death penalty ff8'T not be 
451 

impoaed if the President has made the maxillll1lll lill1 t 1... than death. a.neln 

ottens.s not proYided for in the ~b1e remain punishable as authorized b,y atatut. 
452 

or by cu.tome ot the service. 

Shortl;,. aft.r the entry ot the United States into World War II, the 

President, by hecuUTe Order, suspended the ArIl\Y limitations upon punishment for 
453 

de.ertion and certain otten••• by sentinels. In NO"lember 1942, the maxiD1!l punish.. 
454 

IIleJlt tor ahsenc. without leave wae suapended. Sub.equently, the War Departuwmt 

isw.od policy directive. on unifol'll1ty ot .entence., applicable in the United 

Statea, which, in g8D.era1. established a form ot 10 years confinement for de.ertion 

and 5 year. for s.rious case. of absence without leave. 

Certain revision. of the Arrrv rules of maximnm punishment. have bee 

recommended since the ce••ation of h08tiliti~s. It hasbeen sn~&ted that Artic1~ 

of War 92 providinC a -.mato17 punishment of death or life imprhonment for murd.r 

or rape, should be amended to provide for Ideath or such other punishment a. a 

court arUa1 _1' direct.· It haabeen claimed that in some cas.. court. acquitted 

.01dier. charged with IlII1rder or rape because they were unwilling to impose such 
455 

severe pmhhment. The fact that the Army Table of Maximum Punishment applies only 

---------------------~-------------------
451.	 	 Manual for Court..-Yartia1, par. 103 (a), p. 92. 

!!., par. 104 (e), p. 96. 

453.	 	 Executive Order 9048, 3 February 1942. 

.ee-.ltive Order 9~7, 9 November 1942. Effective 19 January 1946, theee 
suspensions were revoked and the maximum puniShments restored for offenses 
committed in the U.S. 

455.	 	 U.S.F.E.T. RePOrt, Military Justice Administration in Theater of Operations, 
p. 16. Thh was particularly true in cases where a Bo1dier was charged wi th 
a rape of a foreign woman. 
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to enlisted men, and. that of'ficers escaped with lighter sentences than 
456 

enli sted men tor the seme offenses, baa been criticized. 

In collbat sone deserUon case., the J.:nrrT adopted a pol1~ ot 

1mposinc lODe sentences 80 as to punish senre17 "Ilackere" who so1JCht 

to avoid COIIlbat .. abort sentences ot continaent, and ~ deter others 

who might be tempted to desert. The USF.ET General Report bas ~ested 

that in all such cases, the Table at MaxillUlll Puniebmenta ahoui.d pe1"llU 

a sentence ot contiaa_t "for the duration' plus a term ot Tears there
457 

atter. 

The existence ot discrepancies in the sentencls ot naval court.. 

aarUal 111 various collllll&Zlds tor like ottens.. is not ot itself a crUlcl. 

of courts-martial or of DaTal Justice. !he lbard doee Bot consider that, 
458 

in ceneral, sentences have been excessive. A penal code which permit. 

variazice in sentences 1. desirable. Individual cirCWllsta1lces va1"7 .0 
widely that variation in sentences i. pertectly natural. Sentences in 

civil jurisdictions vary accord.1ng to the circumstances of each CBse, _ 

well as according to the particular attitudes in the Jurisd1ctioalteelf. 

It is well bown tor eDJDple, that sentences for certain offenses colllllitted 

in some states will be substantiallT les8 than for like offenses colllllitted 

in other states. In early tilles, virtual.q eveq criminal code 'Was note

-----~-----~--~---------~-------~-~-~-~. 
456. ~ at p. 37. 

457. I.i- at p. roe 

458. There is a f.al~ among D1an;y commanding officers that reviewing 
authorities have so reduced sentences that the.T become ineffective 
deterrents. See remarks bT nce .A.dmiral Taussig, ope cit. at p. 6. 
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..ort~ for the fued r1&id1t;r of the punishment for various offenders. One 

of the great steps forward bas been the introduction of greater variation 

in sentences. ThilJ has permitted courts greater medam in adapting their 

sentences to the particular circumstances of each case. This approach is 

believed to be more Just tball one of fixed rigid1tT. This 1& not to 881'. 

how8Yer, there ahould be DO _xbmm lalta to the punishment which a court 

can illpo .. , but rather tl:at variation within 11m1ts is desirable and necessar;r. 

Jleer17 all c1T11 penal codes place limite on punisbment. which courts ..., 

decree for varlou. ottenses. 

!he fir.t :Ballantine Report noted that Daval courts were substantial17 

without the benetit of cu1dance in imposing sentencea in time of war, and 

reco__ded the promulgation. as a matter of polic;r, of limitationa upon 
459 

punial:lllenb etrecUve in time of war. 

In an attempt to obtain greater uniformit;r 0'1 sentences J.Jl absences 
460 

cae.e, the BaT7 ~rtment haa issued aeveral poliQ7 lettere. These letter. 

established pollq al to appropriate sentences tor abaence cas... They 4d 

not establish manmum 11m1h 0'1 punishment nor did theT reter to other 

ottensea. Bdlitar,r or oivil. Since theae directives merelT euggested appro

priate .entences, courts were still tree to 1JIpoee loncer hrms ot continement. 

------------~-~--------~-------~--------

~9. J'1r.i llallantine lieport, dated 24 Sfpteaber 19"3, pp. 16-1'1. 

460. 8ee Sedav lettere, this subject, dated 24 Jul7 1943, 27 Bovember 1944, 
25 IIq 19"6. and 12 Ootober 1945. 
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The articlea proposed bT the MoGuire OODll1ittee recognize the 

weakneas of present Article 63 aBd proTide: 

....rti cle 4( c)( 6) I LlIlih 0 t Punhhmelrt. The punhhment 
1Ilpo..d iT a cour\-tDart1al aball not exceed. such limIt or 
limit. a. the Pree1dent mq trom time to time prescribe. pro
Tl&e4a The period of con1'1nement ahall In no event exoeed the 
11a1t. pre.cr1'bed 'b7 an applicable federal criminal statute. 
The 11JlIh prescrt bed 'b7 ncb. .tatute Iball not affect the 
po_r to impo.e additional or alternatiTe tTPet of puniabnent. I 

OoiIIIodDre White ha. recommended a provision to accomplish the 

..e purpo.e, 'but U more epecitlc laagoage: 

lILi;UaUon of l\mIabme;t. Whenever the punishment for a 
orias or offense I118.de punishable under theae Arti clea is left 
to the di.creUon of the court-martial or it not specified, the 
pml1.blIlent shall not exceed 8l1ch 11mit or 11mtt. a. the President 
...,. from time to U.e prescribe. Provided, tbe period of con
fUellen shall U BO &Tent exceed the 11mitatton pr8l!lcribed 'by' 
law. !he 11mitat10n prescribed b.1 law Shall not effect the 
power to 1mpose the ad1itioDal or exolushe punishment or punish
ment. of di_hsal, d1echarce, loss of pq and 1088 of number. 
ia appropriate oa•••• • 

!he Jude. Advocate General hal recommended the followlng articles: 

I( 6) L1IIitation of Punishment. lheYeYer the punhhment for a 
crim. or offenae IISde pun1ebable under these Articles is not 
otherwise lWted or specified, the punishment shall not exceed 
ncb. limtt or 11mta a. the President maT from time to time 
preacribe. Limitation. prescribed ~ law shall aot affect the 
power to impo.e the ad.d1i1oDal or exclusive punishment or punish
menta of 4111111.ea1, d1acharce. 10.. of pq and loss of numbers 
Sa appropriate crue•• • 

.All tbe•• propo881. haTe tbe merl t of prOTid~ for limitations upon 

pun1abl1lent., to be pre.crib.d b7 the :Pre.Uent, applicable in t1Jlle of war ae 

308 



  

 

  

 

 

 

••11 a. peace. 'l!he KoGnire Article. speclfioal17 co"r ~be .tlbJee~ ot 

coDt1Jl_eA~ la a tederal pnUaU&17, reltrlcUuc lIl1eh oont1l1_ant to 

otfe... ..bl~ ~he U.s. Cr1Jl1Dal Oode and l1a1t1n& 1ta duratioJl '0 the 

-.x111rW1 perlod proTid.d thereia for lIleb ott..... Thh tollo.1 .ArUel. 
481 

ot lar ~ ad appear. to be .ound. The 1h1te and Judee .A.dvoea\e 

General A,rtlcl.., whUe tat.ded to aceomp11ah the ll8DIe reault. reter 

mere17 te llllUaUoas "prescribed b7 la.,· .hlch m1ght be construed to 

reter to .tate, &s .ell a. federal, penal code. 

~ec1t1c reference, in all three P"opo-.l., to alternative puniah

mente, other tbaa a. presor11t.d, 1. delirable 111 order to avold doubt as 

to .hether tbe p1IJ1hhaente .tated are e%Clul1v8. 

The Board 18 ot the opinion that aDT ot the propoled articles 

would resuU 1D improvement over the present a1tuation. If, dnrlll& Ume 

ot war. it becom.. delirable to suspend the 11mit of pUishaent for aDT 

offen,., this caD b. accomplished by E:cecl1i1ve Order. tis wa. clone dur1nc 

lorld lar II in the case ot certain offensel against the Articlea of Yar. 

Great care ehould b. exercised. however, in the preparation of 

a table of maJt1mum puni abaent.. The tables DOW ueed b7 the Anq and llaTT 

are objectionable in that 80me of the differenc•• 1D the puniahment for 

variou8 oft.... appear to 'be pure17 ar'bltra17. Nan7 of the offenses listed 

are rare17 alleged 111 practice. .An en1ment authority on military law, 

Colonel linthrop, hal criticized the fixing of maximum punishments b7 

------------------------~----------------
~l. See through discussioa 'bT Colonel Snedeker 111 his I{otes, at pp. 32-35. 
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.ch.al. al lartificial, collplloated, aad _barra..1D& 1n praotice. 1 and 

baa .-ag8lMd .., auch .ohe4.1al. lwould prefera'b17 11. amellded and re.. 

tr10ted to ad. of de.erUoA ud a fn other perhaps of the graTer off••••• 

n 11 lael1eYed t ..t there 11 lI11oh. aerU 1n thi. or1Uc1l. aIld tbat co••lder

atio. aho-.ld lie civ. to the lIlclualoll, ill u:r such sch.d1lle. of 01117 the 

aor••er10u. aUlt&r7 aIld ciTU off82u.. , rita p1Ul1abaellt for other oftense. 

left to the 41lcretloll of the court., a. ca1ded bT d.e.PartmeaW polle;r. 

Ii; 11 1I.U.v.' that plUdahaent abould JIOt be mad. mandatol"T for 

&D7 ott.... !he pol1q of the preaat utlal... 1Il thi. recard. Ibould. 

lie contillued so a. to avold tbe a1tuatiOA pr••ent17 taced b1 the J.:rrJtr in 

CODJlectla with o:tt.... -ca1llst the 92D.d .Article of .1'. 
!he Board del. BOt COIlea.r 1Jl a propoaal. cu.rrent17 'being made 

Y1 th reprd W the j,rticlee of lar, that certain aaximaa punishment for ciTU 

offenees be U.ned to that prescribed 'b7 local law, eTen 1n forelp 
463 

countr1e.. Jbr a tae the J..rrrJ7, while in D:ld.ud. punished the offense 

of .tatutory rape accordinc to !Deliah law. Thi. pract1ce _8 abandoned 

as a result of a rul1ng bT the ....slstant J'o.dce Advocate General tbat Army 

courts could not Judiclal17 Ilotiee foreip law; tbat 8Q.ch law could llOt be 

applied. and tbat the penal tT prescribed 111 the U. S. Cril!l1Dal Code should. 

"" 
be applied. American naval forces on fore1en .011 when tried b1 naval 

--~---------------~~-------~------~~~-. 
462. linthrop. HllUa" Law and lrecedente (2 ed. 1920). p. 396. 

463. see J..r!q and laW ~letin. 2'l Jul7 1946. at p. 2. 

464. USFET. Report. Hllitan Justice Administratiop in Theatre of OperatioD. 
p. 24. 
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courts should not be subject to punishments prescribed b7 foreign penal 

codes. Foreign codes, ideas of Justice, and moral concepts ma7, and :'1.0, 

differ from our own and. should not be regarded as controlling in the 

administration of naval justice. 

On the other hand, consideration should be given to punishments 

authorized b7 the penal codes of the .tates of the United States, since 

the offenses against state penal laws III8Y' violate the Articles as well. 

If such an offense is not otherwise mentioned in the Articles, is not an 

offense against the U.s. Criminal Code, and is not mentioned in the Table 

of Maximum Punishments, the punishment authorized by the state for that 

offense should at least be used by the court as a gIllcle in impo sing BeD

465 
tence. A naval court should not be bound b7 state limitations, however. 

A relative17 trivial offense, 'tv state standards of punishment could be 

a far lIore serious DaveJ. offense because of the discredit it might bring 

to the un1form of the naval service. 

The .Advisory Council should review the problem of maximum 

punisbments. Ibr purposes of such review, the following
 


suggestions are made:
 


(1) Article 63 should be repealed. In its stead, a new 

article such as proposed by the McGuire Committe, Commodore 

White, or the Judge Advocate General. draft articles 

---------~-~-------~-~-~-~--------------

465.	 	 The House Military' Affairs snbllOmmittee in its study of the ATm7 qstem, 
bas apparent17 recommended that punishment. for offenses committed in 
this countI'7 conform to state laws, where the crime is not capital. 
Army and Navy Bulletin, 27 Jul1' 1946, p. 2. 
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in t1me of peace and war, in all cales where the .Article. pro

vide for punishment at the discretion of courts-martial. 

(2) SUch table of maximum puniahmenta ebould include o~ the 

more serious military and civU offenses, puniabment for other 

offenses to Qe limited onl)" by departmEllt policy to be annolD1ced 

froD time to time. 

(3) Puniahment for offenses against state laws should not be 

limited by the law of the particular state, 'but courts should use 

such law as a guide in determination of sentence. Punishments 

prescribed by fore1en law should not be binding on courte-martial. 
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SECTION' X 

TERMINATION OF PROBATIONs DISCHABGES 

1. 'l'el'J1ination of Probation 

Under pre.ent Departllental policy sentence. of general and 8UJ1U118,ry 

court. martial ean be mitigated by the convenin& or rev1ewinc IAlthori ty and 

the offender placed on probation for a period of time, generally up to .ix(6) 

months for 8\IIlIll8.17 court. and up to 12 8)nths for &eneral courts. At 8DY time 

during the probationary period, if the Mn'. eonchtct 18 not sati.factory to his 

c08mBnding officer, the commanding officer may terminate the probation and 

restore the sentence of the court IlIBrtiaJ.. 'IbiB policy, as it relate. to di.

charges, is expressly .tated in Section D-91l4, Bureaa of Naval Personnel Manual, 

which ~s: "Approved sentences of summary court martial and general courts 

aartial involving immediate dishonorable discharge or bad conduct di.charie 

(no confinement to be .erved) will only be effected on instruction. from BaP.re•••• 

However, if the sentence involving discharge of an enli.ted man i8 remittea. 

8UbJect to a probetionary period, that person'. commending officer need not 

request the :Bureau. for authority to effect the discharge provided that the 

person'. conduct during the probationary period does not justify hie or ~er 

future retention. Under these circumstances, the commanding officer may him-

eel! te1"llinate the probationary period and carry the sentence of the court 

martial into effect. M 
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'!'he &ard baa encountered con.iderable difficulty in reT1ewinc 

cases where probation bas been preYiou.17 terminate4. because of the lack of 

an adequate record of the offenae for which the co-.nding officer terminate4 

probe.Uon. '!'he following 4 c88e. ehc~en at randon froa ~ 81JCh reTiewed b7 

the l30ard ahow graphieal17 the nHd for aD adequate record snd careful ren.... 

ftevi ew Board t20Z5 

.&.ecused, who had had 30 IlIOnths overs.1 dntT. with COllbat on QQam 
and BougainTllle, wal convicted of deeertion. based on en ablenc:e 
of 64 dql. .A.ccuaed wall given a lent_nce of 3 ,.ears and 3 IIOnthe' 
confinement aDd a dishonorable diechar.:e. After 6 IlIOnths' confin... 
ment. he __ reltored on 12 ~nthsr probation. Three month. there
atter his probation was termina~ed for being absent without leave 
for 40 minute. end lliuill8 bed check. 1he prisoner claimed that he 
was workin.: as a .... cook sad .1 lawful17 in the gallq at the 
ti... !he :Board recollrl1ended that he be restored to dnty on 6 month.' 
probation. 

BeTi... Board f2P90 

£Cauled. who bad had a lencth7 tour of overseas service, includln« 
co_bat actiOJl at Jlniwetok. wall convicted of desertion. based on an 
ablence of 3 B:>nthl, 6 c!IO"s. He was eentenced to 4 years' confine
Mnt md a dlahonorable discharge. The sentence at confinement 1t'88 

aubsequent17 rednced to 3 ;years, 4 .,nth.. After serving 8 months 
iJl eonfineJDent accused wall restored to dnt7 on 12 IIOnth.' probation. 
Thie probation .. revoked 5 months later tor sending an obacene 
let ter throU&h the _11. and prisoner was reconti Iled for the balance 
of hie sentence (31 month.). The Board recolDlDended that he be 
restored on 12 months' probation on 8 Novellber 1946. 

ReTiew Board #0047, 

Accused, who had served 10 months at sea and had participated in \we 
D1Bjor combat opere-tione, was convicted of absence over leave of 30 
days and missing ship, breaking arrest and desertion of 8 months, 
and was sentenced to 5 years' confinement c.nd n di.honorable discharge. 
Subsequent17, aentence we.a reduced to 3 ;years and a bad conduct dis
charge and accused 112.8 restored to dut,. on 12 month.' probation on 
23 l!'ebruar7 1946. On 4 April 1946 he was absent over leave for 3 hours. 
Fact. indicate that accused, whose ship was docked in a Chinese port, 
had trouble finding his ~ back to hi. ship. Probation was terminated 
and acC'J.sed waa sent back to serve the re_ining 2 "eara ot hie sentence. 
The Board recommended remission ot thie sentence and restoration of the 
accused to duty. 
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Review Board 12031 

Accused. who had. bad 17 month. of .ea tblty. was convicted of 
de.erUon. baaed on an abaence of 3 ~nth. and 9 ~.. He .. 
sentenced to 3 Tearl' confinement mel a eliahonorable elischarge. 
Sub.equent17 acc:u.sed was restored on 6 -anthl' probation. After 
5 months hie probation ... terminated for being absent over l_Te 
80 ainute.. At this ti_ accu..d waa wi thin 3 weeks of bein,; 
separateel from the .ervice with an honorable dhcharge. He W88 

ordered recontlned for the balance of his sentence of 29 months. 
In this case the prison commander said that the probation offense 
was not of a character -which Mri ts • ~ haVing to ..rve until 
6 JanUAr7 1949 and carry the harelahip of a DD for the reet of 
his life.- The Board recommended remission of the sentence anel 
restoration of the a.c':'.lsad to duty. 

Since the el:)8e of the hearings of the Board the Bureau. of NaTal 

Personnel has, under date of September 23. 1946, iswed new instructions 

warning against termination of probation for trivial offense8 and reque8ting 
466 

that the full facts and circumstance. be allply set forth in each cue. 

The Board believe. that this is • Itep forward. 

The Board suggests. in addi tion, that the accused be given the 

opportuni ty to place in the record a deta.iled statement of 8Z1T defense or 

excuse be h8a to offer. Such. statement, madeby the accused at the time. 

would be worth IlIan1' time8 more than anything said in prhon IIOnths later. 

To m.k:e such a statement. the man should be given the aid of legal counsel. 

if availa.ble, and if not available, the aid of an experienced officer. 

It bas been ~e8t.d that the commaneling officer be deprived 

entirel¥ of this power to terminate probation and that he be made to aPP17 

to higher enthori~ for perud88ion to do so in any eaae. 

- .. -~- .. 
--.---~----~--~-----~~------------

466. Circular Letter No. 214-46, September 23, 1946• 
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The Board believe. that this would be an unwarranted restriction on the 

cOlDJll8Jlding officer who ahould have power \0 ,erm_te probat.ion, but 

should be required to provide an adequatG record of the facta. 'lbe oa})tab 

of the ship 18 the person best qualified to paaa on the conduct of t~ae 

undar hia cOlllJaand. Giving him power t.o terllinate a -anI. probation 8IU1 

return him to prison seElllUl a neo••8817 conce.don to the need. of disoipline. 

H does not differ too much from the power of a civ11ian parole collld..ion 

to terl8inate Parole of a discharged olTil1an criainal. 

It is felt, however. that no colllD&tlding officer ehould '" ginn 

the power to order execution of a diacharce. Such action .hould be taken. 

in everT case, by the department, in accordance wi th the procedure aucgea\e4 

in Section VII of this report. If a Sentence Rerlew Board 1. e.tablhhed... 

sug~e8ted. II\1ch board would be in a better position to decide the 111ti_te 

fate of the probation Tiolator. It would haTe a .taff to collect all the 

inforJll&t1on that 18 needed, i.e •• the am'. entire DaTal reocrd. h1a f_117 

background. and reports fro. pa7cholo~i.ts, P87ehlrtrl.ta and prison officials. 

The Oaptain at .st has neither ~etlee nor the facilitie. to .ake a .~ 

of this nature. Like the .entencing technique, the giTing of a diseharge 

should reoeiTe mo.t careful attention. To the man, it i. more important 

than enlistment. 

'!he needs of discipline are satisfied if the co~d1ng officer 18 

giTen the power to remove the aan fro. hiB cormazul; the needa of Juatice are 

satisfied if the commanding officer places in the record detailed reasons for 

.0 doing and peraits the accused to plMe in the record a aiailar o\alle4 
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stateMDt 111. 4etense ancl the unII entire record 1a at a later elate revie_d 

117 thl Depe.rt-et. 

DCOaoa:NDlTIONS I 

It 18 recolD8nded tbat the nbJect of terll1naUon of probation be 

caref1llq reTiewed bY' the U:rlso17 Co1mCil. 

The following 8QCgeetionl are madel 

(1) Prior to termination of probation thl co-.aading officer Ihcud 

orUr all inT..Uption of the alleged violation aimilar to that of an inT••\ 

l.p.t1on prior W a general court -.rtial, iacluding the \ekiJlC of statemfJnts 

of wi tn.se., 8Ild the .tatament of the probation violator if he desires to Eke 

one. The alleged probation violator Ihould be represented b7 counlel, if aTail 

able, am if not aTailable, b7 an experienced DaTal offioer of hh perlonal 

choice. The record of thia heariJ1& ahould be transcribed. 

(2) J. heariDC at .at ahould be held, baaed on the inTeetiption 

prsvious17 1IILde, at which the probation 't'1olator should be e11111arq represented. 

Thil record ahould also 'e traDacribe4. 

(3) Probation should be teralnated by a written order baaed on the 

hearing at ..t in which the eOJlDl8Zlding officer state. in detail hie rM80JUJ 

for teraiDaUon. 

(4:) All the aboTe papers should be riled in the probation violator'. 

record. 

(5) The terlll1nation of probation by the cOJllll8nding officer ahould be 

effect1..,.. to return the prboJler illll!1ediate17 to the appropriate naw.l priaon.
 


HoweTer, JlO ter1ll1nation of probat10n should be effectlTe to give the probation
 


't'101ator a dilcharge froa the service. The record of terll1nation of probation
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illTOlftCl aa4	 b7 the propo.ed Sent.... brl.. Ioar 4 for deter-lI1utton. on the 

baa18 of the prieoner'. entire DaTal neor4 and .ooial and pe~hlatr1o back-

Cl'01UI.d. wh.ther a di.ct.rge ehow.lcl H reoo_Jlcle4. _d it .0. what fro. of 

d1.eharp eh01l14 H awar4e4. 

2.	 	 m.cbarp•• 

!h. Q'pe. of uTal d1.charC•• are IIl1MrouB alLd the d1.UuUou 

betwe. thea an lnL' 11t'1. und.r.tool. ~ the e-neral Pll'bl1c. ad. it would 
467 

..... ~ ..., _Jlber. of \he DaTal .ern... !hie 18 01\. of \h. ~.. ~ 

loud he.itateel '-0 reoo-.I. i8lll.4iate dhchare- 1. ~ ...... or a ohaD&e 

ill the fora of di.chare-. altho. in a ftrT f." caee. ita recoam8JldatioD. 

\ook \htl fel'll. 

Thh ...,h .eea \0 b. tl'Qe 1U1Mr the -.rioue .tatut.. aDd regalatio.. 

Und.r \he S.leotiT. S.mceAct a JIBIl dhcharged fro. the lfa"7 

wi th e1 ther a d1.honorable d1.charp or a -.cl concm.ct d1.charee 18 bu'r.d froa 

PIlbl1c ellplo~nt b7 the United Stat•• GoT.mact. It do.. not ••ea '0 _tter. 

i. the cue of • Bad Co.met Dheharp. wh.th.r it .. award.d 'b7 • ~ or 

• gen.ral eo~ ~Ual. 

467.	 	 '1h. pre.ent 878te. of diacharge. and .eparatlon of 8I111.ted per.onnel 
froa the naTal .enic. is d1.cu..ed in d.tail ill the Bn!'8811 of NaTal 
Peraonnel )fu1l&1. Part D., Chapter 9. There are fiTe claa••• of di... 
charge., DaMlTt (.) Honorabl•• (It) Und.r HoJlora'bl. Conditio... (c) 
Undesirable. (d) lSa4 Conduct macharge. alLl. (.) Diah.onorabl•• 
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IJq	diahonorabl. 41schal"ce or ba4 ooJldDc~ discbaJ"p troll a ceneral 
468 

court	 martial will AepriTe a ~ ot benetits un~r the SerYiOeaeD'. 
469
 


lleadJutllOJlt Act ot 1H4. J. 13&4 Concfac' D18charce troll a 1lUW!AJ7 oeurt
 


it tor II1UDT, .p;ying, mral t1lrpltwt.e or wUh.! .4 pere1et.n' lI1.colUbaot 
"70 

aq aleo rob a IIIID ot tbe Mutl,. under thi. Act. In certain other cu.. 

811 l1!lclee1rable di.cbaJ"Ce will oaa..e 10•• ot the.e benetlt •• 

---.~----------------~--------~--~-----
468. sa Stat. 386, 38 U.S.C. 8.639(C). Pub11c Law 346. 78th Congre.... 

·SerTiceaen'. Beadjuet..nt Act ot 19"4'•. !ITLE It Chapt. III - Bn1.ewillC 
J.uthorit7. Sec. 300 'The diecharp or di••heal b7 reaaon ot 'he .entace 
ot a general court -nieA ot -7 per.OIl tro. the mili taJ"T or _Yal "1' 
Tice., or the 4iecharce ot -7 Reb per.on on the croun4 that he ... a 
conacientious objector who refll••4 to portora 1I111tal7 dut7, or ret.s04 
to wear the UD.itora 01' .~erwi.e to coap~ with the lawful o~n ot 
competent mllit&r7 .'heI'U7, 01' .. a 4..ene:-. or ot an officer bT the 
acceptance ot hie r ..l..-Uon tor the &'004 of the .erTice, ahall 'bar .....1 
ri&bt. of nch penoa __ upon the period of 88"ice trom which h. le 
so diecharge4 or ..lall1 under &DT laws administered b7 the 'eter_'s 
Administrationl Pre.....,. w.oh per.OIl 111M i!lHD.., he eha1l 8010 b. 
pracl1lcled •••••••• 
68 Stat. 301. 38 tr.I.C., •• 897('1). TITLE n Chapt. VI. Sec. 1503 - 'J. 
diecharge or 1".1 troa active s.rTic. \Ulcler conditions oth.r thal dis
honorable shall '- requi.it. to entitlemeAt to Teterans benefit. 
provide4 bY' thie M' or PIl)lic law ..b.red 2, 731"4 Conge.. as aaend.d.' 

469. 
!be seriousne.s of a discharge or diall1seal of a penon tro. the lI111t817 
or naTal aerTice. when ..parat.d under 'other then honorable condition••• 
hea web a far reaching .ffect upon the in4ivi4Dal and hia f_117. tbat 
Congress created 13oard8 of ReTi.. to reTi.w mch diacharge or 41sll1••1 
wi th power to chang.. correct or modif7 II1ch di.charge or d18mbaal eft 
warrant.d, and to iBwe a Jl81f diacharge in accord with the tact. preaentM 
to the l3oar4. S.rTice.. l • RNdJuetment .Act of 1"" (P.L. 346 .. 78th 
Congr•••• 58 Stat. 286, 38 U.S.C., S.693(h). 

Ibile thiB aot does not preactlT app~ to azq discharge or cli.s1.aa1 
b7 reason of the aentence of a ceneraJ. court marUal. a b11l .. lntroacect. 
in the laat Congre.. to _end thiB act to inclu4e a reTi" of .uch di.charee 
or diamiaaal. 11. E. 638'7. 79\11 •Concre.a , 2nd Se..lon; introdJlaGd 'b7 Mr. 
Allen of Lou1aiana. 

470.	 	 Be~tlon. & Prooedure, Tet.rana ~nl.tratlon. Sec. 1&04 (A) ······1. 
other word. benefita un~r PUblic 2. 73rd Congre••, 48 Stat. 8, 38 U.S.C. 
701 et•••q•• P\1bllo law 346, 78th Conge•• are 'barr.d -.her. the pereon 
was discharged under diahonorable condi tiona. !he requireaent of the 
warde 'di.honorable condi tion.' will 1M deemed to haT. been _t when 1t 
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w.. shown that the di.charge or .eparation fro," actiTe Il1litftl7 or 
aaTal .erTic.... for (1) mutiD7, (2) sp,ying, (3) tor an offenae 
in~olT1.1lg IlOral turpitude or wiltu.l and per.iatent ll1aconduct; ProTided 
honTer tbat where .erTlo.... otilenrl.e hone.t. faithful _d ~Hor1oa. 

a diaoharge or a ..paration oth.r thu diahoJaOrable becen•• of the 
eo.-miation of a II1nor offen.e will not " .s.eMd to con.t1 tute diaoharp 
or .eparation .u.s.r di.honorable oondition•• • 

471.	 	 Regu.lationa and Pro_aare. Tetereas Adm1niatraUoJl, Section 1604 (C) 
'':rhe aceeptame of an undesirable discharge or blue di.charge to ••cape 
trial b7 general court -.rtial will b7 the tera of .ection 1500, Pu.blie 
la.. 346. 78th Oongre.. b. a bar to benenh under Pu.blic La.. Ho. 2. 73r4 
Coner"s .. .-nd.d and Ptlblio lA.. 346. ~78th OOD&J'...... it will b. 
considered the diaoharce was un4.er dhhonorabl. condi tion•• ' In connection 
with the aboTe int.rpr.tation., a l.tt.r was ••nt to the Honorabl. Grahaa 
A. Barden froa 'h. Solicitor, V.t.ran. ~ni.tratlonl '84 Op Sol 95 
1/17/4!J1 .A T.t.ran whoa. dllcharge 18 neith.r honorable nor diahonorabl., 
if for on. of the otfene•• C111Mrate4 in Instructions No.1. 2, 3: .ec•• 
300 & 1500 I\lblic I.&1r 346 - 78th OOD&!".... i. denied benefita. If Oil. the 
oth.r hand the di.charge not for one of the offen.e. enUJll8ra'ed i. the 
in.truction., a report of the airoumahnce. and coaditio•• un.s.r 1bieh 
dilcharp •• cinn 18 OD\aiaed froa the Sernc. Dtpt. and a elet.rainat1o. 
aad. aa to wheth.r, on the tach ahOft, the di.charge 18 to M couid.reel 
as undar other theA honorable conditiou. It held \0 be 1ID.der other than 
dishonorable condition. the DAWre ot ~e diaoharge 11 held not a bar to 
the furnishing of the ben.tU. to which the Teteraa h otherwi.e .ntiUed.' 
Section (d) of the abo~. int.rpr.tation•• thoU&h not pertin.nt, aho... ho.. 
far the Veteran. J.dminiatratlon haTe lOne in eOIl8 ea•••• 
Sec. (D) ".An undesirable or blue diacharge i.sued because of hOIllO.eDAl 
acts or tendencies gen.ral17 will be consider.d .. under dishonorable 
conditione and a bar to .ntitlement under Public Law 2, 73rd Congre•• 
aa amended and Pu.blic La.. 346, 78th COng.... However. the fecte in a 
particular caee ~ _rrant a different conclusion in which .wnt the 
eaee should be BU~tted tor eleterDdnation b7 th. A4ainie'rator.· 
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j, collateral statute, onen confuted by the public with the 

.tatute "laUD« to 4hcharees, redera a per80n inel1pble to become a 

oltiZeR, or, if he i. alread7 a eitizen, 48pri?es him of his citizenship, 

Pel render. him incapable of holdill8 aD:3 federal office, it he baa been 
472 

conTloted b7 a court martial of deserUon in time of -.zo. J. recent &mind

ment proTides that restoration to actin 4I1t7, or reeDl.istment or indncUon, 

in ti_ of war. s.ll serTe to restore the aatioD&lit7 or citizeneh1p, and 
473 

the cinl and political rights, 80 lost. 

J.lthouch this statute relate. to the offense, &8 evidenced. b7 

conviction thereof, rather than to the from of diBeharce. Hi becomes i ... 

poru.nt to consider it in conne.tion with the ea.bJect of 41seharg.., because 

of the recnt amendment. Jor. by nrtue of thie amend.ll&t. restoration to 
474

tblty has the effect of restoring the citizenship pnviouaq lost. Converseq. 

a failure to restore a conneted deserter, and execution of hi. discharge, 

renders per_nat hie los. of c1 tisenahip. 

Becanse of the above .erious con.equence. of a dishonorable or bed 

conduct dhehal'ge, ad of a diecharge ba.ed upon a conviotion of Wl!L1'time 

de.ertion, the :Board baa BUgge.ted. in section TIl of thie Report, that a 

-._--~--~--~~--~~--~~----------~~--~-~-

472.	 	 R.S. 1195. 1998. &8 amended Aug. 22. 1912. o. 336, .ec. 1, 37 Stat. 
356; 8 U.S.C. 706, 801(&). 

473.	 	 Act of June 20. 1944. c. 2. 8ec. 1. 58 Stat. 4; 8 U.S.C. (Supp. V) 
eOl(g). 

474.	 	 !he statute is not clear what happens if a deserter is restored on 
probation, then nolat_s hia probation, and 18 dishonorably disch&rged. 
It 8ee1ll8 to sq that any restoration, condi tional or otherwise, has 
the illllllldiate effect of re.tori~ citizenship and ciTil rights, at though 
this 'IIl8¥ not have been intended. 
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dishonorable or bad condllet 41aoharge be executed onl3'lnpon order of th.. 

secretary. or hia cbtl7 de.i~ted repre.ontati'fe. Such & procedure baa 

already been propo.ed bY' the }leQuire, Ib.i t .. JuGee J.do#ocate General, ana. 

Tedro....linn 4.raft articles. It h eontellPlated that execution of 8QCh a 

d1aobarge would be ordered on17 &tter rene. by the propoeed. Sentence 

ReTie. &ard. 

'!bere 1. another reaeon Yb7 this procedUre would be adTiaable. 

A di.honorable or ba4 colUJllct di.chare- of aD enlieted men 18 comparable 

to the 41u1..al of _ officer. :Both baTe the same .erio"" c9neequenc... 

~e latter cen be carr1ed lAte executioa o~ after the ca.e baa beeD oon

firmed bY' the Preddent orSecretar7. To permit execu.t1on of a diahonorable 

or bad conduct d18eharge of an enliated III8A wi \bout requirillg a _b.tantial17 

equiYalent re'Yle", 18 to a"9P~ a double .tendard of ju.tice. 1\ i. perhaps 

Cor thie ~on \bat all the dratt article. wh1ch have been proposed pro'Ylde
 


for execution of a di.charge onlY' upon o~r or the 8ecretar7, or hle dillY'
 


deeipate4 repr••entati'fe. lJhe :Board concurs in the.e propoeal•• 

It i. belle'Yea that the JodvieorY' Council should reTi." the whole 

eubject of discharges, in the light of the aboTe discu8sion. The .14:rl.ory 

Council should al.o consider .ether the discharge .ystem could b. simplified., 

_d the number of diff.rent kind. of discharge. reduced. In thiB connection, 

the Council should consider whether the bad con411ct discharge Bhould be con

tinued and lIheth.r the 8UDD&l7 court mrtial should continue to bav. the 

power to impoee it. 
)'rca time to t1.. the :Board'. r.Ti....re recollm8nded that a diehon?r-

Able discharge b. changed to a bad conduct diacharge. The :Board's reluctance 

to approve euch recolllll8ndatlons __ baa.d principallY' upon i tB inabili t7 to 
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475 
discover any subste.ntie.l difference between the two. As ats.ted above, 

each such discharge from a general court martial deprives the recipient of 

public employment and benefits under the serViceman's Readjustment .Act of 

1944. Under these circumstences the Board felt that there waa no aubstantial 

reason to recomoend a c~e in the form of diacharge. 

On the question whether the summary court martial ahoul4 contiuue 

to have the power to impose a bad conduct dischar~, the following etatistics 

are of interest. 'Dley indicate that BUllII1ary courts martial have used this 

form of punishment but 8I81"ingly. 
1946 

Trial. by -	 Probation 
Summary Bad Conduct Gre.nted 

Month Court Mart1a.l Diecharge. A,RproTed J.6 IDOs·L-
Jan. 4417 186 109 77 

Feb. 3152 167 74 93 

War. 4516 172 92 80 

Apr. 3717 148 77 71 

May 3392 140 80 60 

June 2319 148 81 67 

July 2718 104 64 40 

Aug. 3038 138 76 62 

Sept. 1962 96 .2!! ~-

Totals 29,231 1299	 	 711 588 

• Figures supplied b~ Captain Bunter Wood of the Buree.u of Naval Personnel. 

~--------~-------~----"-~--~--~---~-~---

475.	 	 A dhhonorab1e discharge can be iJnPOeed only by sentence of a general
 

oourt martial. This type of discharge, thouDl not expreaaly required or
 

authorized b7 the Articles for the GoTernm!lnt of the Navy, i8 ••t forth
 

in NaTal Courts and :Boards, Section 457, 88 a penalty which general courta
 

martial JIIJ;y award, and ia recognized as a legal p.mishment for enlisted men.
 

(Naval Courts and Boards. Section 457. Schedule of punishments). It may be
 

ill1pOsed whenever the sentenoe rests wi thin the power and in the discretion
 

of the court. 
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-~-----------~------~------------------
The bad conduct discharge .. tirat creat.d 'b7 .Act of CenCl'•••• 2 Yarch 

1855, in '.An Act to ProTide for a More .fictent Discipline for the .~.' 
as a mode of pmlehment to b. impo.ed upon enlilted IIl8D. by 8WIIIll&!'7 court 
-.rtial. ~ the aame .tatute a &eneraJ. court .-rtial .... anthorized to 
impose ~ puniahment which a 8ImII&1'7 court martial can illpOae. \hue 
giving both courts the power to i.po.. a bad. concluct dhcharge. (.Act of 
2 March 1855. 10 Stat. 627-629). 

The Armr haa no discharge comparable with a bad condnct d.1acbarce. 
onl7 a diehonorable discharge. which ..., be impo8ed b7 aenthce of a 

general court martial. 
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It baa 'een .,...sted that the power of the ~17 court -.rt1al 

to IIlJlO" eollflu_nt .... IA1b.tant1&1lT iDar..e'" If th1e 18 done, It algbt 

rellOft ~e r8U0n for that cOU't baV1.nt; power \0 gift a bad conduct 41.charce. 

O:D. ~e o\her bud, it !lipt 'e a 1"8UOIl 1IbT ncb power should be contizme4. 

!heN It1pt, of ooune, be .0.. il\Ol'8&8e in ~e DUJllber of trial. b7 g8l1ft'al 

oourt -.rtlal if the power to «ift a bad condllot 41.charge were t8ken aWT 

fro. ~e --77 oourt mnlal. 

III -7 eTct, DO bad condUct dhcharCe. whether iapo.ed bT a eeural 

fir a -.-a17 court ..n1al should 'e carried iDto eucutlOll wi thOlit reTiew 'b7 

a S.hliee BeT1ew Board. ad the 8ecreta17 or hie c1nl7 apPointed repre••taUft•• 

!he fir., kllaaUne Report reoolllJll8n4ed that the ~ oourtl. 

power to ll1PO.e a 1NI4 ooDC1Dct 41acharge should be r8C0aaldere4. !I1e Board 

Hline. ~t the propo.ed AdTiaor7 Council ahoul4 .t1a.d7 thie qu.Uoa. 

RICO~IOJrI 

The Board Ncoaenda tbat the .A4Ti.o17 Colmc11 .tud7 the whole 

nbJect of d1acharp., 'both di.c1p11DAl7 ad admlnietratiYe. Sub .tudT will 

be aad.te4 creatlT b7 the current studT of JoiAt AnI7-Na~ Personnel Boc.n. 

which we 'Under.tand 18 conelderint; the recollll1endatioll of uniform type. of 41.
r

oharp. for both .enice•• 
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omCER Q6,SliS 

1. 1p. GenereJ.: 

One of tbe .on trequent ariU01•• of ~ Arrq _d 1ia"f7 OOV,"" 

liartial IIT.tea. 18 that Ju.tioe 18 aot eT.n-baD.4.ed, bsofar a. off108r. aad 

.D.1hted p.r.oael. are concem.a.. Cr1'1o. allece that offic.r offend8r. 

oft.n e.cape trial • eourt-_r'1al for offen.e. for 1dL1ch eD118ted o'tfnar. 

wo1l1d haTe beell tried. It 1. turther alleced that offioer. 00D1ct.d bT 

cov'-_.r'1al reoeiTe .c>re lellient .entenc•• than _ ell118t.d -.n w,ould han 

reoeiT.d Oil oollY1ct1oll of the ..e offen... In wpport of such allecat10a., 

aritic. are proae to abele out special ca... a. be1nc the CeJ18ra1 rul•• 

!hie alleced 41.cr1Il1Da'1o. 1a faTOr of of'f1cer. 11 &180 bel. cm-reat17 

cUed aa an eDllple of tbe ao-call.d lca.t. qatem' in the ••rTicea. :Becauae 

of the Dature of this criUcl. aad because 'hie f.eline ls falr17 geaeral 

UIODC f01'ller .ernce p.rlODDel, enlisted ill part1cular, the aatter deserTe. 

careful coa.lderatloa. 

III lta ren.w of catee thi. lk>ard haa oont1D.ed lhelf to ca... of 

C•••ral co\U'~lal prlso••r. DOW la coJ1t1neaent. Of 2lSl ca.es revle..d 

by the :Board oalT 3 casea were tho.e of ott1eera. !herefore, it la .ot 

po adble for the :Board to draw aD1' ooncl_elon. as to alleged d1 apari tT b. 

sent••c•• iro. U. rert.w e~.rlence. :Before accurate concludona in thi. 

regard e01l14 be dra_, 1t lIOuld 'b. n808a_17 to -.ke a cOllplete et~ ot 

all t1D.al ..tenae. 1D. ofneer cases and compare tbe. with the f1Dal aeatencoa 

of wiet8d p.raouel ooartcted of the lI&IIle or s1allar often.... J. .tuq ot 
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thia 80rl has aot 'beea attempted 'bT the Board, Mlt abould be 1IJldertaken 1JT 

the AclYho17 00'QJ1c11 ..hich has heretotore 'been recoDlInelld.d. The !oard, 

a8'f'erthel•••• attaches e1p1f1cance to the tact that ot the 2161 ea.e. oJll.7 

3 cases were tho.. ot ottleer•• 

A reeet at1l.q prepared lIT the Ottice ot !he hdce .lbocate Qeaeral. 
4:75 

lil1 ta17 La.. D1Tl.ioa, reveal a the.t dD.riac the war 7ears (Dec_bel' 194:1 

throqh AUCUet 194:5) the accrecate WaTal pop'lllatlon wa. 4:.7e8 .211. ot who. 

12 3/4: per cent are broUCht to trial 'Mtore !laTal courts. I[o.t ot the.. 

peraon. were tried 'bT le••er court. tor relatlT.1T .!Dor ott.... uel onlT 

1 1/10 per cent. were \rie" lIT ceneral oovt-llarUal. Otfleer. ~ oDlT ,. 

trl.d 1JT caeral court1&rUal ead ot the 4:16,2151 ottleers ot the DaTal .er-

Tlce. 928, or epproxiatel7 0.22 per ca.t. weI'. 80 tried. Of tbe 4:.34:1,964: 

eJl1hted perAODJl.l, &,192 or appron-.telT 1.3 per cent. were tried __ 

ceural cour~rUal, &Jl4 554:,966 or 12.78 per cent, ..ere tried .. -..m&17 

court-art1a1 and cleck court. .Althouch ottl cers 8Ilounted to 8.7 per ceat 

ot the accrecate naval population, tbeT were onl7 1.8 per cent ot the total 

persoue1 trled b,r CeDe-rat couri-_rt181. 

!he proporUonah nllDl'ber tried 'tv cenBral court-_rtial alone, 

stated ln another WT, was that 22 ot each 10,000 ott1eers were trled, 18 

were convicted and 4: aoqu.1tted. 130 ot each 10.000 euisted persons weI'. tried; 

110 were coaT1cted and ~ acqu1 tted. !he proporUoa ot otnoer to eD1hted 

peraollnel 80 tried was 1 to 6. !he raUo ot oonriet1oa...... alao 1 to S. 

A. compar.d wUh the total aaber ot eBlhted persouel trl eel );r Celleral 

court-M.rt1a1. WlIIII&17 oourt-martlel ed cleek oourt. the total Jl1IIber ot 

otficers tried .a approx1matelT 3/10 ot 1 per cent ot the total Jl1lllber ot 
-~~-~--~-----~--------~---------~-------
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persouel tried. Slnoe there were approx1matelT 9 tiJIes a. ~ eIllhtec1 

pereoa. a. officer ill the aa"fal lerYice, ~e proportioa of officer. tri84 

to ali.bd perlOuel tried. wa. 1 to 37. (Thil ratio i. oorrechc1 to pre

.uppo•• all equb.l.nt amiber of at :f'1celll to aea). 

b '7.P. of ottens" for which officers &ad enl18ted. pereoll• 

..ra coDVicted q, ceneral cour~'l&1 18 ot lAterett 1. Tie.. of ~e 411

pariV 1Jl ..bel's tried. Iherea. approxiJatelT 715 per cent of the oft.se. 

=-1Ued q, enlisted personnel inTolTed 1ID&uthorised abe.no. or de.ertloa, 

oalT 7 per cellt ot the officer offen••• were ot this t11>.. as t>er cent ot 

the offen... co.u.tted lIT both officer and eD11eted personnel were m1l1ta!"7 

off..... Wherea. 35 per cent ot the offlcer offenses were conduct to the 

pre.1ud1c. ot cood order &ad di.clpllAe and conduct unbecoll1nc an omcer, 

le.. thea 5 per C8Ilt of the often..s ot enlhted personnel weI" of thi. 

«enerat vpe. 

Iben aauthorl.ed abeence &ad d..erUoll conTicUons are al1ll1nated 

tro. the total a_b.r ot oftcmces resu.lUnc ill coJJVietionl b7 general co~ 

~Ual, it 11 eJetel"ll1ned that propcrtionatelT otticer. were connoted ot '" 
4:'17 

per oeat ot the otfenses and enl1lted personnel ot 54 per cent. .uthoUCh 

this proportion OOTer. onl7 cen.eral court-_rt1al cales, these tieur8S S8rTe 

to esp••iI. tlle role plqed bT absence ott•••••• 

mlclpl1naq .tat1ltios obtained from the Officer PerforMllce 

diTieioa, :BRreau of knJ. lter80nnel, relate to the period ot 1942 throUCh 

IaOt COTeI' o:ttlcers ot the MarlAe 0011'1 or Ooa.t Guard. The•••tat1ltiCI 

-~--~--~---~------~~~----------------~--"7". Thi. propor\1on 11 ba.ed UPOIl an eTa1u.ated t1cure ot 9 eIllisted perloas 
to 1 officer, the approx1ate ratio ia the segregate pop11laUoa. 
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rweal that a total ot 7Q. otticer. were tried lr c.eraJ. cou.rt-.arU&1, 

ot whoa 1S1 were aoq1l1Ue4. ot the 890 who were conTicted, II were cU.8II1.lIel 

b'oll the 88"ice ..d 4915 reoeiTed other p1lll1u..t. (10.. ot p8l', 10.. ot 

r.lll.ber., eto.). .A. total ot It ottlcer. redpet tor \he coot ot the .enlce 

u4 406 rell1ped to e.eape ~r1a1. 8tlch rel1paUon. are lUlder con41Uon. 

other than hoaora'ble. ~e tormer liar. the otticer troll all benetlh and the 

latter troa praoUcallT all 'beent. 1IZlder the Sel"T1cemen' I ReadJllltment .lot 

ot 19,". J. toWJ. ot 3001 cU.lclplba17 .eparatloZl' ot ottlcer. were effecteA 

dD.r1Dc the perloA uder cone1deratloa. 

.A. ltuq ot ottlcer ••u cU..olo.ed that a considerable Jl'QIIlber ot 

officer. were .entenoed lo' Cav.rtl to confinement &D.4 dhai..al. ID. a creat 

III&ItT ot the.e ca... t1W aentenc....re app1"OTed bT the conveJ11Jlc authorltT 

kt the pari ot the .eatenoe re1at1Jlc to coat1a_eat •• IUb'8Cl1Lel1t1T r_ltte4 

1IIr the 88oreta17' ot the ....fT. ulua1lT "P0a the recolIDeadatloll ot the llazeau 

ot .Tal Perloue1. .A.a ad41UoDal Beport obtained troa the Jar... ot .val 

Persouel reveal, that 868 ca.e. ot ottieerl coaTioted 1Ilr ceural eour1i-aarlla1 

1. ult1ate1J" ,ened .ent.ce. ot coanlleaeat. III a a.'ber ot cas.., otticer. 

lenteaoe& ~ dila1laal have 'been restored to dD.tT tor a pedod ot probaUoa 

a. to their 411111.1&1. 

2. D1I91»11,," lactOrll 

ID. NiT dilenilloa ot the clhcipl1D.a1T treat.eat attordecl ottieer. 

as coaparecl wi~ eDlhhcl perlouel 1D the ada1a1atraUoZl ot DaTal Justice, 

cenata tactorl aa.n be coa.i4ered: 

(1) Ottlcere ..re aore oaretlllq eelecte4 than 8IIl111t84 

perloanel troa the ltaDdpolat ot lIetho48 ot procu.reaeat. 

(2) III CElIleral, otticere had aore emeatio. a4 ltroader 

civilian e2perlence tban eDlleteclper80Dael. 



 

 

 

(3) The yer8i;e 86e of officers was grM.ter, and maturity 

of Judgment general17 increas.. nth. age. 

(4) :By fRr the enlisted offendn fell 1nto the 18-20 group.. 

llr ciTllian standards, many potential offenders are in thh 

a&e croup. 

(5) :Be08u8e of the factors stated ill (1) throUCh (3) above. 

it was to be expected the.t officers would oommlt fewer absence 

offenses than enlisted personnel. .11 aoted above, SIlch 

otfeas•• resulted in the vast ma.jor1tT of enlisted convictions. 

(6) Ofticers are subject to disoipl1nar7 punishment t02: 

mnor ottenses. without trial. for which an enlhte1 man would 

be tried and lightly punished bT a laher court. stat~ sties 

of the former are ditficul t to assemble. statistics of the 

latter are _sily obtained and have been noted herein. 

(7) An officer sedenoed to dism1asal. with or without con

tinement. seldom is perm1 tted to "'trork for" a more favorable 

tTPe of discharge dnring a probatioD8.17 period. Navy recorda 

re'nal that thousand. ot ell1isted personnel who rece"ved a 

_n'ece 1llclud1nC & Dtshonore.ble D!.schs.rge or :Bad Condnct 

It.oha~e be.ye. atter a probe.tioDa.I7 period, earned. a discharge 

1Ulder honorable cond.1tiona. 

3. General D1..cu"ltal 

n 18 probablT w•• a8 alleged, that in 80118 instances officers 

co.m1t'ed offenses and e~4 .-r form of punlabment. yet the same would 

like.he be true with reeard to offenses by enlisted personnel. The question 
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rema1l1s: fere otticers. as alleged. treated IIOre favorab17 111 thll regard 

than enli8ted lIelll There are DO available atatistics which can answer thia 

qustion. and gIleuwork. or the citlDt; of iaolated cases. is an 1I1teresting 

w.t unprodD.ctive process. It there has Nell auch c!ispar1t7 of treatment. 

W!tholLt SOlmd realon. that situation d8maDds considered aUeation leading 

to corrective action. '!'he Board 18 not prepared to arq that because a 

proportionate17 createI' number of enlhte! perlonnel were tried bT naval 

courts than officer personnel, there _s, lpso facto. 418pariV of treatment. 

Likens•• where an officer was 41_1Is8d trom the 8er'l'1c8 for a particular 

offenae but an enliated II8.Il _. aeatenoed to a period of confinement aDd a 

diahonorable 41scharCe, the Board is aot prepared to se:r tbat this is aa 

eDmple of a 'double ataJu1ar41 of .,..tice. .All of the factors set forth 

above 1ma' of nece8aU7 ater 1I1to the _tter. It JDEq' well be that from a 

41scipl1na.l7 standpoint. the BUle fora of puni'-ent for off1cerl and enlisted 

personnel for s1Idlar ottenses is neither practicable nor advisable in f!1Veq 

case. However. for serious civU offensea ther is little Justit1cation for 

dispar1t7 of t:reatm81'1t, if it exists. Jbr emmple. other factor a b eiDt; eq1Bl.. 

the plUlhmumt for JII8J181at1Cb.ter should lit the same for all persoDs convicted 

b7 naval courts. whether officer or enlisted. In re£8.l'd to .i11ta17 offeDs88, 

other considerations JlJB:T be present which require pu.:a18hments to assume 

different forml, depending upon the .tatua of the acCtl.eed. Thi8 i8 10 even 

as between peU7 officera and Don-rated per80nnel. The :Board cannot &&ree 

with those who contend that there !lUst be no disparit7 in the fora or quantum 

of pUD1abDent. irrespective of offense or offender. 

The Board 18 aware of the cr1 tici8lll ca.rrent17 being directed at the 

.A.r1Q" and lla"7 to the effect that there is a lcaete qstea" in the servi ce, and 

- 332 



.

 

 

 

that the aaaw.t1'aUo. ot ",uUce 1. BOt Ift"ft haD4ea.. l KoreoYer, the 

1o81'd ltel1ev•• tbat eTeIl 1t thie critic1. ''Gnu out to 'be un_rrant84, it. 

't14eapread &ceeptaDc~ require. tlIroueh 1Jlve.t1&&Uo. ot the probl-. Thia 

'board !Ia. BOt ha4 the perlouel JaOr ha. l' 'bee. au.thori. eel to undertake Reb. 

& .'uq. It 'bel1eTe., however, it 18 urcen' tha' the J.dv18017 Council, adTo

oate4 ia the inboda.oUo. ot thil report, eoacmct & st\1d7 ot 'hh probl_. 

It the rele&rch reTeall that the eritic1•• are 1ID'arranted, the facts on 

wh1cb. such conclu1on ~ 'be ••ed 1bo12ld '" given w14e publle1t;r. On the 

other baBd, it there 18 m.tance to ,he crlUc1... reeollllenaaUonl to 

ette~_te tbe tol1owiJIC pol1q should 'be -dea 

(1) :10 persona, reprclle•• ot rank, should eacape punhhll8J1' 

tor all ottellae &&aiast tbe J.rUcles tor tbe Qove1'1Ulent ot 

the Ba"f7. 

(3) Ih«plever POsuble, collahhnt with discipline and the 

requirellenta ot the .erriee, there should 'be no disparltT ia 

the :tors ot p\1lliehment tor the lI8IIe t1Pe ot ottense, whether 

the ottender 1.»e a co.uaa1oned of ticer, a _rrant of:tlcer, or 

aa4 8Il1hted. aa• 

j 
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Hnnter 1'ood, Jr., Capt•• V:;).11. 

--®:t.-,u..~ ..::t. ~~. • 
C11ffofld G. Ri..e •• Capt.. htC), u. s••• 
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EpIBIT Ie 

PRESENT BRrrISH AmY COtJRllS=KARrw, SYS'r!.r 

1. mromCTIoli 

Authority for courte-martial 1n the :British Arrq 1s found 
in the ArrJl1' Act, Section 48 and 49. The Arrq Act 1&1 fir.t passed 
as the Army Act of 1881, (44 and 45 Vict. c. 58), and 1. annual17 
kept in fori';e by the J.nq and Air !brces (Ammal) Act., thus se~ 
1n& the constitutional control of Parliament over the cU.scipl1Jle 
without which a lte.ndi~ .lrfIl1' of Air ]'orce cannot be maintained. 
These Annual Acts afford op:PC1~un1V of amending tbe Arrq Act, of 
which considerable use is made. For e:mmple: Regimental co~.. 
martial (81J1l1lar to SUllIDIal7 courts-mr'Ual tn the U. S• .A.rm;y) had 
fallen tnto such di8""'Use tbat theT were abolished by the Arrq and 
Air J'Qrces (J.nn.ual) Act of 19ro. :B;y Section 70 of the Arrq Act, 
the Crown is Telted with power to malte llI1lea of Procednre not tn
consi.tent 11'1 th the provisions of the J.rrq Act. Su.ch BUe. haTe 
been formal.ated and are set fQrth in the *91181 of X1lUa17 Law. 

2. DESCRIPTIONS OF COUR1's-MARTIA,L AND HOW CONVEBED 

J. person subJect to mil1te.17 law, who 18 to be tried bT 
court-artial, maT be brought before a district court-martial or 
a general court-martial. III certain circum8tances trial JDa:T be by 
field general court-martial. The 41fterence between a district 
court-artial and a general court-martial consists mainly in the 
composition and in the extent of pu.nishment which each tribunal 
can award. The district court-martial cannot t17 officers. Every 
court-martial depend.$ for its jurisdiction 'Upon the order which 
calls it into being, namelT, the conveniDg order issued by a person 
authorised under the ArtII¥ Act to conv ene it. 

A district court-martial ma;r be convened bT an officer 
authorized to convene a general court-martial or by an officer who 
bas received frOil snob officer a warrant authoriz1~ h1m to con
'nne distriot courts-martial. 

A general court-mrtial can be convened b7 His Uajesty' or 
by an officet' authorized by Ris Majesty or b7 a.11 officer hold.iJ!g a 
warrant to convene su.ch courts tram Bome officer authorized to 
delegate his power of convening them. 

----~------~~----~----------------~-' 

•	 	 The material herein presented bas been J2r1ma.rllT taken and con
densed from the Manual ot Mil1ta17 Law (1929 ed.. 1939 reprint). 
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At home. warrants giving officer~ power to C fi' cn6
 

general court-martial arA usually issued by the King to the
 

general officers. commanding-in-chief a command, to the general
 

officers commanding the London and Northern Irelend dintricts.
 

and to the general officers commanding in Guernsey and Jersey•
 


.A. arrant giving power ~o conv~ne and to confirm the
 

findings and sentences of the general courts-martial i B US'Wl.lly
 

issued. in India, to the Commander-in-Chief in Indie. and else

where out of the Un! ted X1ngdoll. to the general or other officer
 

in chief eollllaD.d. Governors of 0010n1e8 have in certa,in cases
 

been g~ted such warr~~ted.
 


Any such warrant. and also any warrant of tieleg;l.tlon 
given q, the officer 80 authorized, may contain reservations or 
special provisions. and 1IIA7 be addressed to an officer by name 
or by the designation of hie office; and mB¥ give authority to a 
person perfoming the dIlties of an office named or to the suc
cessors 111 cOlIII!I8nd of an officer; 8nd 1IIA7 be wholly or pa.rtially 
revoked by a fresh warrant. 

His Jlajesty mq empower ~ qualified officer to 
del ege.te to s:n:y officer under hi s command. not below the degree 
of feUd officer. a general authority to convene general courts
martial of such persons subject to military law who arc. for the 
time being, 'tmder or wi thin the terri torinl limits of his CODJDlUld. 

JUrther. if it 8iPpears that at 81V place outside the 
Un1ted Kingdom there i8 no field officer for the tille be1ng in 
command and hardship will be inflicted on persons accused of 
offenses, by reason of there being no means of trying such per
sons for offenses, a warrant m:r empower an officer to delegate 
to an officer not below the degree of captain, power and authority 
to convene general courts-martial which would normally have been 
delegated only to a field officer. ( "~i:f'1ed offi cer" means any 
officer not below the rank of field officer commanding for the 
time beiug ~ party or force either within or w1thout His 
YaJe sty' & Dominion8.) 

3. JplUSDICTIQli 

A district court-martial cannot try an officer, or a 
person subject to m1Uta17 law as an officer. It can try a mrrant 
officer. but its powers of punishing him are limited. It has com
plete jurisdiction to try 8J11' mili tary offense (except such as can 
only be cOlllllitted b)r an officer). and subj ect to certain restrio
tions in the case of treason, murder, manslaughter. treason-felony, 
and rape. 8lJY offense. which, if oommitted in Dlgland, is punish
able q, the law of England. 1.~•• a civil offense. (Courts
martial are not alloweel to try the most serious civil offenses 

-.A2



 

treason. murder, III8J1slaughter, treason-felony, and rape. - if these 
offense9 can, with reasonable convenience. be tried b)" a civU court. 
Thq are. therefore. prohibited from trying an)" such offenses com
mitted 111. the United XiDgdom. or committed anywhere el se in the Xingt 8 

IOmlnlons except Gibraltar. within 100 miles from a place where the 
offender can be tried b)" civU court. unless the offense is committed 
on active service. 

A district cou~t-martial cannot award a sentence higher than 
two (2) )"ears imprisonment with or without hard labor; it cannot there
fore, try a case of murder where the onl)" punishment which can be 
awarded 1s dee.the 

A general court-martial can try e.ny person who is subj ect 
to military law, either as an officer or as a soldier. It has com
plete Jurisdiction to try an)" mil1ta.l"7 or civil ortense. though it 
has the same restrictions as the district court-l:le.rtial as to the 
offenses of treason. murder, manslaughter. treason-telon)" and rape. 
A genel"P.l court-martial can alWard punishments ot death and penal 
servitude as well as such punishments as a district court-martial can 
award. 

A person cannot be tried bl' court-martial for an)" offense 
of which he bas preTlous1¥ been Acquitted or convicted b)" a court
martial or by a competent civil court; or where the charge against 
him has been d.1S111esed. or the offense dealt with summarill' b)" his 
commanding officer. 

An oftense, other than mutiny, desertion, or fraudulent 
enlist .ent, cannot be tried bT court-martial if three (3) years AAve 
elapsed since the date of its oommission. Moreover. in trying civil 
offenses. a court-martial is bound b)" an)" prescri bed statute of 
Limitations which IDal' be less than three (3) years. 

4. QQMPQSITION OF OOURT.s 

A district court-martial must be composed of not less than 
three (3) officers. each of whom must have held commissions for not 
less tmn two (2) years. The members of the court should. belong to 
different corps. and can only belong to the same regiment of cavalry, 
brigade of artillery, or battalion of infelltry, if, in the opinion 
of the convening officer. other otfi cers are not available. The ( 
President should not be below the rank of field officer; bu.t a I 

ca in mal' pre.de if' neither field officer nor ca tain is ave.ll
a Ie ell the accused is not a warrant officer. ere a district 
court-martial 1s composed of three (3) officers. not more than one 
(1) should be a subaltern. 
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The provisioDs as to the composition of a l11etrict 
court-martinl, rpferred to in the preced~n& p~l~rnph. alro aVply 
to a generDl court-martinl, except that: (1) tr~ legal minimum of 
members is five (5) ir.:.>tea!i. of three (3); (2) the members must 
have held a commission for three (3) instead of two (2) years; (3) 
thp president Should always be a general officer or colonel. ~f 

available; and (4) a subaltern ca..mot. under any circnmstances, 
act as president. In add.ition. four (4) of the members must be of 
a rank not below ce_ptain; and officer below that rank cp.nnot be a 
member of the court for the tr.iEd of a field officer; and no officer 
Junior in rank to the Rccused officer can serve 11,S a member ii" 
officers of e~~ ~ or superior rank are available. 

The following persons are dis~ualified to be members in 
the case of a district or general court-martial: (1) The convening 
officer; (2) the prosecutor; (3) a witness for the proeecution; 
(4) the commanding officer of the accused or the officer who In
vestigated the charges before trial or +,ook down the summary of evi
dence; (5) the company, etc., commancer who made preliminar,y in
quiry into the case; (6) an officer who has been ~ member of a 
court of inquiry into the matters on which charges against tha ac
cused are founded; (7) where the accused has been previously tried 
for the same offense. but the proceedings have not been confirmed. 
any officer who was a member of the court-martial by wh.i ch tLe 
offense was tried; and (8) an officer who has a personal interest 
in the case. 

5. LUTIES OF CONVENING OFFIC~ 

Before granting an application for a court-mcrtial sub

mitted by a commanding officer. the convening authori~y must j~e
 


SIlre the charge discloses an offense und.er the Army Act. and is
 

properly framed and that eviience aufficient to Justify trial is
 

disclosed. If he feels that th~ evidence is insufficient or the
 


. charge in error, he should order the accused to be released, or 
if in doubt. he may refer the matter to superior authority. In 
any event, he ma.y d1 rect the commanding 0 ffi car to al ter the ch.<l.rge, 
or obtain further evi~ence. At home stations. in all cases of fraud, 
indecency and theft, the charge end summary of evidence must be sub
mitted to the Judte Advocate General before trial i8 ordered. The 
conveni!1& 0 ffi cer may take st ep s to have the charge d1 spo sed 0 f 
summarily instead of by' court-mn.rtial if 1t can be legally 80 dir 
posed of. If the case should be tried by court-martial, th£ conven
ing authority ma7 convene either a district or a general court
martial. depending upon the character of the offense, etc. The con
vening author!. ty is cautioned ~einst sending n Case for trial unless 
there is a reasonable probability that the accused person will be 
convicted. 

6. PIDPAPATION OF DEFENSE BY ACCUSED 

As soon as is practicable, and not less thnn 24 houre before 
trial, the accused must be furnished with a SUIIIlIl8.ry or abstract of the 
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evidence and appraised of his rights in connection with the 
preparation of hie defense. He is permitted free communication 
with 8Zl'J' witnesses and with any IIfriend," defending officer, or 
legal advisor. At least 24 hours before t rial, he must be fur
n1 shed with a copy of the cbarge-ueet. 

If so desired, the accused ma;r obtain a list of the officers 
who bave been ,detailed to form the court; he 'lIJlV arrange for the 
services of counsel to represent him at the trial. If he intends 
to be represented by counsel he must giTe notice to that effect 80 

that the convening officer may. if he considers it desirable. ob
tain th~ services of counsel on behalf of the prosecution. 

7. RIGHTS. DJTIES. AND mCTIONS OF COUNSEL. 

In general. both the pro secutor and the accused are 
allowed to have counsel who may be either barrister...at-law. ad
vocates. solicitors. law agents. a defending officer. or a "friend 
of the accused." With the exception of the "friend, - counsel bave 
the same right as the pro secutor or the accused for whom he appears, 
to call and orally eJlallline, crose-e:ramine. and re-examine witnesses, 
to make any objections to statements, to address the court. to 0 fier 
a:tJ:¥ plea, and to inspect the proceedings. T'ne "friend of the ac
cusedll may advise the accused on all rights and suggest questions to 
be put to witnesses, but he cannot examine or cross-examine the wit
nesses or address the court. In the event that the accused elects 
not to take the witness stand, he ma;r make a sworn statement in 
defense, but counsel is not permitted to make such statement for him. 
Neither the prosecutor nor the accused has a~ right to make an ob
jection to counsel, if properl;}" qualified.. In cases of real mll1tal'7 
exigency, when the accused has been unable to procure counsel, the 
conven1!1g authority may al so d1 spense wi th assigning a defendi~ 

officer. 

8. !SSJ'¥BLY OF COURT 

AS soon as the court has been assembled, the convening 
orc'l.er Trill be emmined to insure that all members are present and 
qualified; that the legal minimum is present; that members are of 
required rank; anti if the accused is amenable to the jurisdiction ot 
the court. 

The convening authority ~ have appointed waiting members, 
who replace absent or challe~ed maubers except the president; if he 
is challenged, report must be made to the convening authority who 
appoints a new president. There may also be detailed mombers und.er 
instruction to s1t ~~th the court. but have no vote. This is a method 
for qualifying officers for future cowt duty. 



 

 

 

 

 

Where n judge advoCl\te bas been appointed, and a ju~e 

a'ivocate .uat be appointed a.t wer:f general court-martial, the court 
JII\lat ascertain if he has been duly appointed and. is not di sqU8lified. 
In the United Kingdom, the JUdee Advocate General appoints the jUdge 
advocate; elsewhere the conveni~ officer makes the appointment. 

9. JUWE ADVOgATE 

The warrant authorizing an officer to cohTene courts-martial 
'I'Mq' authorize him to appoint the ju,-,&e advocate. In the case of a 
general court-martial held in the United I1ngdom, the warrant will not 
give him such power, and application II1.1lt be made to the Jut.l8e Advocate 
General. there the warrant so authorizes, the conveninc Clfficer, shall, 
in the case of a general court, and ~ in the case of a district court, 
by order appoint a fit person to act al judie ad'\locate. .A:lq officer who 
is disqualified from serving on a oourt-llIB.rtial, 11 alao disqualified to 
aot al Ju.1ge advocate. 

The jud&W ativocate si to mth tho court in open and 010 sed 
sessions but M& no vote on the f1nrii%14:1 and .entence. Be mq be a 
permanent officer of the Jud&e Anvocate General's' Department, a ba~ 

rister usuall:r with prior milltar:f e:x;perhnce who 11 g1ven a temporar:f 
eommission, or sometimes a civilian ju1ge, who sit. in wig and gown. 

The powers and duties of a ju1ce advocate are al folloWSI 

ea) The prosecutor and the acculed are entitled to hi, 
opinion on a:l!7 question of 1a" an' procedure relative 
to the obarge or the trial, whather he 11 1n or out ot 
court, lubj~ct, when he 18 in court, to the pel"llli ..ion 
of the cou,.t; 

(b) At a general court-martial, he represents the Judee 
Advo cab General: 

(c) Be is responsible for informlnc thB court of an.Y iD!'C 
formality or irreculArit7 in the proceedinc.. Whether 
conlulteli or not, he 'rill inform the canvonln, otticer 
and the court of arq informaliU.. or def.ot in the oharge, 
or 1n the constitution of the court, BAd wl1l live hil a&
vice on a=r matter before the court; 

(d) At the concludon of the cal., he will, we.. both he 
and the cou.rt conl1der 1t wmectlaeu7••wa up the evideno. 
and advhe the court upon the law relatione to the ca.e b.. 
for thA oourt prooeed. to del1berah upon thfll t11141DCI 

(e) Upon, &Z21' point ot the law or prooe=.l'I wh10h arll.. 
up'on the trial whioh h. atted., the oourt lboul4 be CU14e4 
'b7 hi. op111ion • and not 41trecar4 it. .xoept tor Te1'7 
wl1ghtT realonl. The court are l'..po:a.llb1. for the 111&11'7 
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of their decisions, hut they mu.st consider the grave 
conset;.uences which ~ reso.l t from their di aregard of 
the ad.vice of the j~e advocate on IUl1' hgal point; 

(f) The judge a.dvocate hal, equal with the president, 
the duty to see that the accused do el not suffer a.rr:r 
disadTantst;e because of his position, wea.lmels or in
capacit,., to e7.allline or crose-e:zamine witnessel, or 
otherwise, and lila" for that purpose, advise the court 
that witnesses should be called or reoalled for the 
pUll'08e of bein& queat10ned b;y him on arIT lDa1iters which 
appear to be necessar,r or desirable for the purpose of 
el~cit1ng the truth; 

(g) In fulfilling his duties, the jUl1ge tidvocat:J IIII11t 
be careful to maintain an entirely impartial position. 

10. THE ProSECUTOR 

The Rule8 of Procedure state that the prolecutor !DUst be 
a person subject to military law. The lelection ot the pro,ecutor is 
subject to the approval of the convening officer. The conveni~ officer 
must not appoint himself as prosecutor. A prosecutor with e2Per1ence 
and knowledge of mllit8.17 law should be selected e-nd should, &s far as 
possible, be relieved from his ordine.I7' military dnties sO that he caL 
fully administer the Case. It is the duty of the prosecutor to assist 
the court in the administration of Justice; to behave ~rtiallT; to 
present the VJhole of the facts before the court; and not to take e.rtT 
unfair advantage of or stlppreas 8ZJY AV~dence in favor of the accused. 
The prosecutor may not comment at any time on the failure of the accused 
or his wife to give evidence. He will make no reference to arq matter 
not relevant to the charge or not befortl the court. He IlUst proTe 
a.ffirmativel,. any facts intended to show the innocence of the accused 
or lessen his offense. He must not introduce I118.tters of aggravation 
in the evidence against the accused. nor that are irrelevant to the 
charge against him. The pro secutor must alwa;ys inform the court if 
the accused baa elected trial b7 court-martial instead of betnc dealt 
wi th summari11' by his commanding officer. As heretofore stated, the 
prosecutor, in the ordinar,- case. i8 entitled to bave counsel aesiet 
him at the trial. 

11. QfENlNG OF. THE OO~ 

!he public, including the press, JJJB.:T be admitted to court., 
martial like other courts of justice in Phgland, but it bas inherent 
power to sit ~ camera if such is con e1 dered nec8ss&17. The convening 
order is read b;y the president or the judge advocate (1f 8DT) and the 
accused is then asked whether he objects to be tried b,. the president 
or any of the officers whose names baTe been read. The Army Act and 
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Bnles of Procednre contall1 elaborate provi sions aa to the IIlO de of 
inquiring into and disposlIl& of objections made on behalf of the 
accnsei. A ~coesstal objection to the president necessitates the 
adJourDlllent of the court and. a reference to the convel1!n& authorit,. 
1Jl order that a new presi1.ent f'IJB:1 be appointed. or a new court eon
vened-. If, upon successf'tLl. objectlon to a Ilember, no waiting member 
who 1s eligible and qualified is available to flll the vacanq, the 
court DOrmally adjourns. but JDa7 posslbl,. contlnue with the trial 
1)rovided. tbare is a legal III1nimWll of members present. If there have 
been 811Ccesstnl objections to mEmbers making adJournment necessar,.. 
the conveni~ authorit,. ms:r convene a new court since the trial is 
not considered begun until the court 1s S'Orn. 

AI soon as all objections are disposed of and the court is 
finally constt.ted, the members and the Judge adYocate will be BOnn. 

Likewise. &n7 shorthand wrUer and lnterpreter will be sworn. The 
accused bas a right to object to the shorthand wr1ter or interpreter, 
but not to the Judge advocate. 

J.1q member of a court who has been absent du.r1~ arq part 
of the eYideDCe ceases to be a lIlember and JlO officer C8A be added to 
a court after the accused bas bean arraigned. 

12. 4RMIGliM]jNT QF THE ACCUSED 

.Arra1g11J1lent consists of the reading of each charge eeparate17 
to the ~ccused and asking him whether be 18 guilt,. or not guilt,. ot 1t. 
The judge advocate or, in his absence. the pr.s1dent. conducts the 
arraignment. If tbere are several cbarges on one charge-sheet, the 
accnsed- u.:r claim separate trial on each or an:r ot them, on the ground 
that unless 80 tried. he will be embarrassed in his defense. 

If there is more than one charge-sheet, the court cannot 
arraign the accused on any subseqa.ent charge-sheet until their nnding 
on the first charge-sheet bas been arriTed at. 

!efore plead.1n& to 81JY charge. the accnsed DI8Y' object to the 
charge as Ilot disclosin& an offense under the j;rrq Act or as Ilot being 
in accordance with the Rules of Proce1ure. If the court allows the ob
Jection. they- mqaajOUl'11 to consult the convening authority who may 
amend the charge and direct that the trial be proceeded with. 

The ae'Cllsed, before pleading to a charge. may offer a plea to 
the general jurisdiotion of the court and give «idence in sapport of 
that plea. The objections and pleas referred to having been disposed 
of, the accused' 8 plea to the charge will be recorded. Th1 s will 
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IlOmallT '- elther -pil""- or IIJIot eullV.- The accused JDB.7 
reftL.. ~ plead or plead 1ID1ntell1cenU7. 1.Jl which case a plea oflIDo' CQ11tT- will 'he recorded. IB add1 tion. the accused -.:T offer 
a plea 1JL bar of trial••tating that he bas been preTiousl7 ao
quitted or convicted on the offenses charced. or that wch offcse 
hal bea previouel7 condoned b7 competent ail1i;a17'81LthorltiT or ,hat 
~he trial 1. 'barred bT laps. of tla•• 

It the accused pleads -gI111tT. - the presiden' or the Judee 
adTocate (if azIT) IItLSt, 'before reoording the plea. caretul17 e2:plaia 
to hill 'he nature of the olIar,;e 8Zld the effect of la1s plea. He 1s 
al.o to be lnforaed tbat u 18 entitlea. to lIBke e. etatement 1». 111:'1... 
tion of pUll1.._t ud call witne•••• a. to his character. K. aut 
al. h lnf'orae4 that 1t :11.. desire. to prove provoC&ti01'1 or e z1ieaaUIIC 
c1rcaa.~oe., he abould plead -JIOt CU11tT.

!he oour' C8DI1o'aocep' a plea of' -p.1U7- in a C&sewher. 
tile accu.d 1. 114\le. 1t oonvic'ed. ~ be sentenced to a.'A. 

1h8Il the court proceed. with a plea of 18u11t7. - a IUID&1"7 
or abeVaot ef' th. eridellce 1a read and sa.tt1c1ent eTidenc. will 'be 
r.corded to COT.r arrr defic1encies 1Jl the ~ or abstract. !he 
accused or hi. oou..l or defendiDg officer ms:r make a atatemeat 1J! 
reference to the cbarce and in mit1&ation or pllll1sbment. 8Zld witnesses 
aa to .,..cter ms:r 'be called. If 1t appear. froa the above that the 
aoca...a. 41d aot uder.tand the effect of' hit plea, the collrl IIlst enter 
a ttlea of -not p11tT,- and proceed with trial. 

13. nUT, QJ W.i Qr 5Q! GUILn 

:Before proceeding with the trial. the court _at gl"aJllt the 
accused an adjo\U"DlleDt. 1t he reqa.eate it. 1n order to prepare his 
a.efense it the court consider. it proper to do 10. 

The prolacutor should al"'l mak. an open1Jlg address if the 
ea•• is a =mpl1eated one, and the court lbould require that such aQ
drels 'be _de. He should e:a;pla1n the clrCWllstancee of the charge, and 
outtiae the evidence to be called In support of it. 

The witnesses for the prosecution are then called. Atter 
the direct exa"1.D8tioD.. a witnee. J1JB.7 be C'.)rss-e:li/Ull1J!ed 117 or on 
bebalt of the aCCl1sed, &Ad re-emm1ned 'b7 the proseoutor OB matters 
rataed Dr the cro.....1I1Ds t1on. The president. Judge adToca.te 
(if IUV') and wi ta the pertl1sa1on of the cou~. aztT member of the 
court. JIIq question a witness at arq time before he withdraw•• (91ch 
question. are BOt to be put '1mtll af'hr the re-e"!8!lination b7 the 
prosecu.tor.) 

If witu•••a tastitr. the .Tid_cs is taken 001111 in ~ 

tiTe torm \1111••• it 11 belin-ed desirable to taka down quest10n and 
answer Terbat1a. 
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:Before a witness withdraws, the whole of his evidence aa 
recorded IllUst be read to hill to insure Us accuraCY'; he ma7 then 
.u fartber e:zplanations or corrections• 

.Atter all the evidence for the prosecmtion has been given, 
the accu.sed mgt be told that he mq, if he wishes, give evidence 
as a wi tness, and that if he do es so, he will subject h1Illself to 
coI"ss-examination and to being questioned b;y ~e court. He mat also 
be told that he need DOt give sworn evidenoe, but can make a statement 
DOt porn and in his defense if he desires to do so. He should be 
informed that sworn erldence will natural17 ca.:~~ more we1ght with the 
court ~ a statement not nom to. 

The accused rill then be asked if he wishes to call witnesses 
in his defense, either as to facts or as to character. The correct 
procedure to )e followed thereafter will depend upon the' "swers which 
he has given. (Iotez The timing of the prosecutor's samming lip, the 
accused's statement in defense. the testimon;y of the accused hilIself, 
the test1mo~ of witnesses as to fact or as to character, depends upon 
the answers the accused gave to the questions outlined above. Since it 
11 onl7 a mtter of procedure and form as to when these statements and 
evidence will be given, and since the rW.es in relation thereto are 
detaUed and complicated, it is belie-yed to be wmeces_~ to set thai 
forth 1n d.et&U.) 

Where an openiDl; ad,dress b7 or on behalf of the accused is 
permUted, the details of such address should be directed 1Da1nl7 
toward. the evidence to be called for the defen... If the accused 
elects to testi17 in his own behalf, he will be eDmined b7 his counsel 
or defend.1D8 officer or, if not represented, will tell his sto~, be1nc 
asshted b7 the court, if necessa~, to present it in proper form. The 
accused, of courte, is 8\1.bject to crose-a:am1nation 'b1' tbe prosecmtor, 
and ,.,. be questioned b7 the courl-. 

If tbe accused elects to make his statement in his defense 
without being sworn, he cannot be crou-e:zamined b7 the prosecutor or 
questioned b7 the court or arq other person. 

Witnesses for the defense rill be e:mmined b7 the accused or 
his counselor defending officer. crose-eDm1ned b7 the prosecutor, and 
re-e2alDined; the7 III8T al so be questioned b7 the court. 

An accused person is at libert7 at arq time to withdraw a 
plea of 'Dot £U1lt7- and plead "&o.1lt7.

1t'hen all eYi dence has been given and _swers made, the Judge 
advocate (if an;r) rill 80lIl tip, unless both he and the court consider a 
summing up to be unneeessar;y, Summing tip must be impartial, but the 
jud&e advocate ~, at hi, discretion, comment on the failure of the 
accused to give ....idence. 
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14. OONSIDEBATIO:N OF FINDmG 

!he findiD.i; must be considered in closed court. !he court 
!lUst meke a n:Ad.1ng on every charge upon whi ch the accused was ar
raigned, includiD& arq alternative charee. 

The court lIL1St decide whether the facts and the particulars 
of each charge have been proved in evidence, and, if proved. whether 
thaT disclose the offense stated ill the charge itself, or some other 
offense of wb1ch theT ms:r find the accused gll1lt;y. 

The court baving arrived at a decision as to the facts of 
the case, have power. in case of doubt as to the legal effect of 
snch a decision upon the charge preferred, to refer to the cont1rmi~ 

autborit;y for an opinion upon the matter before recording their f1D.d1nc. 
(liote: The following notation from the Y,nual of ¥111tarz La!, p8i;e 58, 
18 of considerable interest: IS8. The court in consideriDg their de
cision IllUst not be influenced b1' the eonhderation of 8'JJ:T sappo sed 1Jl
tention of tbe convening officer in sending the accused for trial b1' a 
particular kind of court-martial. In ordiD.aI7 cases the conveniDC 
author11iT will have decided no 110re than that a prima W!! case a
pinst the accused is shown in support of the 8UJIIlI]S.!j" of evidence. and 
he Jill have formed no opinion as to the guilt of the accused. An ac
quittal, therefore, is not in itself a reflection upon the conven1nc 
officer. Even if it were. it would afford no reason whatever for a 
court to convict. unless the evidence established the charge.-) 

The majo'rit;y of votes Jill decide the issue, and the findiac 
of the majorit;y JIIIlst be recorded as the finding of the court. If the 
votes given are equal, the accused will be deemed to be acqa.itted. The 
president bas no second or casting vote. 

A. finding of acqa.1ttal is final; it cannot be revised, nor 
does it require confirmation 'tv superior author1tT. In the case of an 
acquittal. the record of the proceedincs must be forwarded to the 
officer who would have confirmed it if a conviction ,bad resulted. 

15. PBOCEEDINGS ON OONYICTIOI 

If the finri1D& is "guilt;y,· the court, for the purpose of 
determining the sentence, must, whenever possible. take and record 
evidence as to the character, age, serTiee, etc., of the accused. This 
evi dlmee IlUst be given b1' a witness on oath. This witness mq be crose
examined b;y the accused or hie representative. Vfllt'bal evidence of bad 
cbaracter cannot be g1ven by the prosecution. 

The accused may offer evidence ae to hill good character at 
this time and the prosecutor ma;y croes-examine such witnesses, even if 
he brin&8 out evidence of the accused' 8 bad character. 
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, 
After all evi dence as to character has been gI.ven, the 

accused or his counselor defending officer, may address the court 
in mit1gat1on of the pun1sbment. 

The court will then be closed and consider the sentence. 

16. AWARDING OF SENTENCE 

.A. courl-martial bas, ill general, an absolute discretion as 
to its sentence. It can award the manmum punishment allowable for 
the particular offense cbar~e, or such lesser punishment as is laid 
down on a graduated sce.le b;r the ArtIf3' Act. One sentence only can be 
awarded in respect of all the o.ffenses of which an aecused person 
has been found guil ty; and where an accused person has been found 
guilty of several charges, a sentence which can legal17 be awarded 
in respeet of one of them will be valid notwi thstan<11ng that it cannot 
legally have been awarded in respeet of the others. 

If the accused has &lected to be tried by a district court
martial instead of submi tUng to the summary jurisdiction of his com
manding off1cer, his pun1shment should not, in ordinary circumstances. 
exceed tbe.t which the commanding officer bad poller to awarti. (The 
Manual points out to the court that in .leliberating on a sentence theY' 
shoulti bear in minrl that the purpose in awarding punishment is for the 
maintenance of discipline; that the rank of an officer must be con
sidered; that the previous convictions must be considered; and that 
where there is a preTalence of a certain tYJ?e of offense wi thin a 
particular command or territory. it might be necessary to make an e~ 

ample of the accused. The court must not presume that the convenlag 
nuthority, in sentencing the case for trial. took a more serious view ot 
the facts than they themselves take.) 

In exceptional Ce.ses, the court in a1'l8rding a sentence may 
make a recommendation to merq-. In voting on the sentence, an absolute 
majority of the members must be secured. The sentence of death may 
not be pa.ssed without the concurrence of at least two-thirds (2/3) of 
the members. In the case of an equall ty of votes, the pres! dent has a 
second or CC',sting vote. 

When the sentence has been deci ·ied upon it will be recorded 
upon the proceedings, and signed by the president. and the judt;e ad
vocate (if any). The judge ativocate. or if there is none, the presi
dent, mu.st then forward the proceecllngs to the confirming authority. 
or the person directed in the convening order to receive them. 

17. CONFIRMATION AND REVISIONS 

A finding of guilty ann the sentence consequent therein, are 
not valid until confirmed by superior authority. Until promulgation 
the accused will be in il!:norance of the sentence awarded. (provision 
is made whereby he is to be informed prior to confirmation if a sen
tence of death has been passed). 
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The finding aJld sentence of a district oourt-JD&rl1al are con
firmed b7 an officer authorized to convene general court ...-.rtlal, or 
deriviDg authority to confirm flooll an officer authorized to convene 
ceneral courts-martial. 

The finding and lentence of a general court-.a.rUal are to 
be confirmed by His Majnty, or by an officer der1Ting authori't7 to 
confirll, either immediately or mediate17 froll His Majesty. This author
ity, where given by the King, is g1ven by tbe warrant representing power 
to convene courts-martial. 

The _rrant issued to an officer in the UIlited Jtint;doa eroo 
eludes power to confirm a sentence of death, penal servitUde, caah1e~ 

~ or. diSll1seal in the cas. of a commissioned officer, and. • sentence 
of death or penal servitude in the case of a soldier, which consequently 
require s confi rmation by the Xing. 

The warrant issued to an officer cOllllll&ZldiD& abroad usaally 
gives authority to confirm the finding, and sentence of general courta
martial, and to delegate tbat power. In some cases the warrant may 
reserve for confirmation by the Xing the finding and lentence when a 
coDlhs1oned officer is sentenced to death, penal servitude, cashiering 
or di wsw. 

EYery officer empowered to convene general courts-martial has 
authorit7 to confirm the finding and sentence of district courts-martial 
and to delegate that power. 

Upon receipt of proceedings which require to be confirmed, 
the confirming authori ty, before confirming, mq direct the re-e.ssembly 
of the court for the purpose of revision of the finding or sentence or 
ei ther of them. Only one revi sion can be ordered; the proceedings and 
revision must be in closed court, and no additional evidence can be 
taken. 

If' the finding is sent back for revision, and the court does 
not adhere to it" they IlUst revoke it and record a new finding. If the 
findinc is revoked, thq IlU.st also revoke the sentence. ud if' the new 
fin~ revokes a lentence, (i.e., is Dot an acquittal), must pass a 
new lentence, which must not be IIlO 1'8 severe than the original sentence. 

If the sentence only is sent back for revision, the court mq 
not rev1 se the finding nor pass a an severe sentence than that original
ly awarded. 

.A.s a. conviction and sentence are not valid until confirmed, a 
refusal of confil'lllf:l.t1oD operates to annul the whole trial. In IJUch a 
ease. the accused bas not been convicted and mq legally be tried agalll. 
In cases requiring c,:>nfirt;lation by His },{aJesty and where such has been 
withheld, a re-tr1al cannot be ordered unless directions by His Majesty 
for such re-trial bave been hsuedi in other cases in the Uni ted Kingdom 
where confirmation bas been withheld, re-trial should not be ordU"ed 
until the JUdee Advocate General has first been consulted. 
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If the confirming officer considers that the proceedings of 
a court-lIlEl.rtial are illegal, or involve su.bstanttal inJustice to an 
accused person, he will withbold his confirmation. It 1'8 proper for 
the confirming officer to withhold a confirmation, either wholly or in 
part, and then refer the proceedings to a ~ erior author!ty competent 
to confirm them. 

The confirm1n& authority' bas no power to alter or amend the 
finding, whether originally or revised, of a court-martial. After one 
revi sion. or if he do es no t order a revi sion. he can only confil'lll it 
or refuse confirmation, and aDY superior authority' to whom he ~ refer 
the proceedings for confima.t1on is in the same position. 

Sim1lar17, the confirming authority cannot alter the finding 
of a court on a plea in ba.r of trial or on a finding 0 f insanity, both 
of which require confirmation to su.pport their validity. 

The confirm1~ author! ty may, wi th relation to the sentenoe 
of courts-martial, whether or no t they have been revi sed: 

a.� Mitigate, 

b.� Remit, 

c.� Commute, 

d.� Var:; a sentence informally expressed or in excess as 
regards its duration of punisbnent allowed by law, 

e.� Suspend. the execution of the sentence, or 

f.� Slspend the operation or commencement of a sentence. 

The stopnage of the operation of a sentence. however, can onl7 
be exercised b,y the confirming officer if he is a N~perior ml11ta.r,y 
authority" and only where the sentence is one of penal servitude. im
prisonment, or detention. (A "S11perior mllitar:; authority" means the 
A:rrrr:r Council and any general or air officer or brigadier Wholl the Arrrq 
Council may appoint for the purpose. or the offieer in chief command 
of aDY force employed on active serviee be;yond the seas end any general 
officer or brigadier whom he ~ appoint for that purpose.) 

18. PlpUULGATION 

The charge. finding. and sentence and any recolllt::lendation to 
mercy mtlst be promulgated to the accused as soon as there is confirm
ation or non-confi~tion of the proceedings. Even after the promul
gation the confirming authoritY' ~ direct the record of conviction to 
be erased., thereby relieving all of the consequences of the trial, it 
he thinks that the proceedings were ill~l or that circumstances have 
arisen whi ch show that the accused shoul d not bave been guilty', or thRt 
the conviction involves substantial injustice to the ao::used. 
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If, after the promulgation. a sentence is foun1 to be invalid. 
the authoritY' woo would have had power to colllll1Ute it had it been valid, 
(in normal Cil"CUInstances the confirming officer), ma::r pass a valid. sen
tence which will be executed as a valid sentence passed bY' the court, 
provided that such substituted sentence is not higher in the scale of 
punishments than the punishment awarded by the invalid sentence. or, 
in the opinion of the authoritY' awarding such substituted sentence. in 
excess of the invalid sentence. 

After the confirmation, the punishment awarded can onlT be 
mitigated, remitted, or commuted by the King, the ArJl13' Council, or the 
officer specified in the .Arrq Act or prescribed bY' the Rules of Procedllre 
for that purpose. (The general officer com!;}aniling-in-chief the command 
in which the trial took place; the officer in ch<\rge of administration of 
that command; the general officer co~nanding-in-ch1ef the command where 
the offender mq, for the time being, be; the officer in charge ot admin
istration of that command; and the genera.l or other officer commanding 
the division in or with which the offender, for the time being, be.) 
But this power cannot be exercised by an officer inferior to the authority 
who confirmed the sentence. An offioer in the United Kingdom bas no power 
to mitigate, remit, or COlUlmlte a sentence passed by a general court-mat
tial in the United Kingdom except as regards sentences less than dismissal 
in the ease ot an officer, anti less than penal servitude in the case of a 
soldier. In the case of a court-martial held elsewhere, he can only do 
so if his conmand is not inferior to that of the officer who confirmed 
the sentence, unless in either case, he acts und.er orders from SIlperior 
authoritY'. 

After confirmation, all sentences of penal servitu1e, im!lrison
mant, or detention c::m, in appropriate cases, be SIlspen<ied by "Bu~erior 

militar,r authority.~ 

After promulgation, court-martial proceedings must be forwarded 
for safe custody to the office of the Judge AdVOCAte General in London, 
or of the Judge Advocate General in In1i~ (if the trial 1'8S in India), or, 
in the case of trials of men who are Royal Marines, to the Admiralty, 
where they must be preserved for not less than seven (7) years in the case 
of gt"-l1 13ral courts-rnart1~l, and three (3) years in the case of district 
courts-martial. The proceed.ings of a trial which bas ended in an acquittal 
of the accused will be forwarded to the same general authori·~. 

19. APPEALS 

A right of "appeal" in the ordinary sense of that term erl sts 
only where it is e:xptessly conferred by statute; and no such right ot 
appeal to any court (either civil or mil.tary) is given against the 
deCision of a court-martial. However, it is open to any officer or 
soldier who considers himself aggrieved by the finl1ng or sentence of a 
court-martial to forward a petition to the confirming or any reviewing 
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autborit7 th~ the usual channels. If such petition regards arq 
questiOll of law, it ehou1d, 1a the UJ11 ted lt1ngdom.. be referred to the 
Judge .1dvocate General. Independent of arq such petition, the pro
oeedings of all ceneral and district courts-martial. 'before beiDg 
illed 1A the office of the Judge J.dvocate General. are careful17 re
newed as a _tter of course with a Tiew to detecting e:n:r illegalitT 
or JI1eearr1ace of justice. In the caee of Ulegal or unjust punish
ments a-.rded by a OGmmanding offieer or by u authorit7 dealing suD
mari17 with: a charg., the Bnles of Procedl1re make provision for their 
caacellation, 't'ariatioll, or remiSsion by BUperlor .11ita17 &uthorit7. 

Jl'otwithstu41DC the absence of a r1ght of appeal, JIll1tal'7 
tribunals are of a great ext_t wbject to the control and euperTis10ll 
of their superior civil courb. !roadl7 speakiDg, the civil juri.
diction of the courts of law is .erched agathst a court-martial as a 
tribunal i. applications for IIprerogatiTe" wrtti •• (e.g. mandamu•• 
llroM'biti0ll. ggrUorari, u.d .beas corpus), end &&&inst individual 
officers ill actions for c1amagee. 

a. Convenbs 

The foregoing disco-ssion has primari17 been confined to 
general and 41strict courts-martial. It has lett out an exceptional 
kind. temed £1r1d general cour~rtial. 'lh1e Dq be convened, without 
u:r -.Trailt gblDg power to conv__ 'bTl 

(.1)� J:Jq officer COIllIll8lld1D& a detachllent or force ot 
troops abroad or out of the UAited lt1ngdoll; or 

(2)� !!!Ile coD1lll8.llding officer of arq corps or portion of a 
COrpl on active 881"9'ice; or 

(3)� A1q officer in immediate command of a bodT of forces 
on active se1"9'ioe. 

If troops are not on active service, _the power of oonveniDC a 
field general court-martial is l1a1ted to cale, of offenses co_itted 
out of the UJ11 ted lt1ngc!om b7 perlOnl under the colllJla11d of the conven1D& 
officer aad of off_ses 88&1nlt the person or properv o-f 101le inhabitant 
of, or resident in, the comt17 1Ihere the offenle _s alleged to bave 
'been committecl. Sa.bJect to this rule, the court can t17 8ZfT otf'ense but 
it cannot tr,y the cbll offenses of trea801'1, IItLrder. MJ1slaughter. treason
teloD;Y or rape, if oommitted in the UJ11 ted X1ngdom. 

The court sho.:Ld not, a8 a rule, be convened for the trial of 
.an offense aot committed on active service, in arJ7 place where ordinal'7 
ciTU just!ce is beiq adm1nist ered. 

Da.r1DC 'Iorld War II, after JTJ.l7, 1940, the whole :British Isle~ 

.ere held ·on active service," becauae of air raids and danger of invasion, 
and triall were held b7 field general courts-martial. ~e district court
martial •• aot widell' u8e4. 
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An officer. before convening a field general court-martial 
for the trial of a person. must be satisfied that it is not practicable 
to tq the person by an ordina17 court-martial, and - where the officer 
is below the rank of field officer and is not a commanding officer - be 
fu.rther satisfied that it is not practicable to del~ the trial for 
reference to a stlperior officer. . 

b. Qonrposit1,on 

J. field general court-martial is composed of not less than 
three (3) officers. provid.ed that if, in the opinion of the confirmiZlg 
officer. three (3) officers are not available. two (2) officers are 
legally sutficient. If there are not three (3) other officers available. 
the convening officer may appoint himself president of the court, but if 
he is the confirming officer, he JIIt1st appoint some other officer; pro
vicied that: he (1) must not appoint as president a.ny officer below the· 
rank of field officer, unless he is himself below than rank, or unless 
a field officer is not available; and (2) where he has power to appoint 
the president below the rank of field officer, he must not appoint an 
officer below the rank of captain, unless a captain is not avaUable. 

Kembers should have hfld commissions for not less than one (1) 
year. The provost marshal, an assistant provost I18rsba.l, and an officer 
to be prosecutor. or a witness for the prosecution, ma.st not be appointed. 

The conve11ing officer. altboU4;h not authorized to appoint a 
judge advocate in the case of another court-martial, may, i11 the case of 
~ field general court-:ma.rtial, appoint a fit perso11 to act as JUd€;e 
advocate. .A. field general court-martial ot at least three (3) officers 
bas emctly the same powers as a general court-martial. The sentence of 
death requires the concurrence of all the members. It the court consists 
of but two (2) officers, such a court cannot award a sentence in excess 
of field punishme11t, or two yeare imprisonment with hard labor. 

c. Militarl EJigenciel 

NormaJ.ly the proceedings of t:lle court will be reported aecord
i~ to a form specified by the Rules of Procednre. However, if mil1ta17 
exi~enciee prevent its use, the court my convene and. the proceediD8S 
carried on without any writ1I14t; except that a written record statiD8 at 
least the name of the offender. the offense charged, the finding, sen
tence, and eonti1'lll&tion. and fJ.n7 recommendation to merq, will be kept. 

de Charge 

A statement of an offense may be made briefly, or in fJ.n7 length 
sufficient to describe or disclosean offense under the Army Act. No 
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formal clu>.rge-sheet is necessary, but the convening officer rrm.:y ~irect 

the separate trial of two or more charges; or the accused, before 
pleading, ma:r apply to be tried separately on anyone or more of such 
charges. If an accused objects, the objection will be disposed of in 
the manner already discussed for other courts-m&rtial. 

e. Oaths 

The previous discussion relating to the administering and 
taking of oaths and the taking of solemn declarations for other courts
martial shall applY to eTery field general court-martial. 

f. Arraignment 

When the court are sworn, the Judge advocate, (if any), or 
the president, will state to the accused then to be tried, the offense 
with which he is charged, with, if necessary, an explanation giving 
him full information of the act or offense oi which he is c:M.rged, and 
will ask the accused whether he is gull ty or not of the offense. The 
rules alrealjy discussed for other courts-martial and procedure on pleas 
of "guilty·' or "not gull tyll will apply in the case of a field general 
court-lI!Brtial. The accused m~ also make a plea to the general Juris
diction of the court and, 1f considered by the court to be proved, it 
will be reported to the confirmiDg officer. 

~. Trial Procedure 

The procedure to be followed in calling, or re-calling, or 
questioning of witnesses, or the order in which witnesses are to be 
examined and addresses are to be made by the prosecution, or 1V and 
on behalf of the accused, or as to the Bules of Evidence, considerations 
of the finding, right of accused or prosecutor to counsel, etc., will, 
according to the Rules of Procedure, "so far as practicable, apply as 1f 
a field general court-martial were a district court-martial." 

h. A,c Q.uittal 

In the case of an equality of opinions on the finding, the 
accused will be acquitted. The finding of aCquittal requires no con
firmation, and the accused will thereupon be released from eustod;y. 

i. Sentence 

The court, ~f consisting of three or more officers, ma~ award 
any sentence which a general court-u:artia1 can award; but if the court 
passed sentence of death, the whole court must concur. The court, it 
consisting of two officers. ma~ given any sentence authorized for that 
offense, but not exceeding field punishment, or two ~ears imprisonment 
with hard labor. 
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J. G· llPrel provi dons - Votes and Powers 

Except as heretofore noted, every question will be determined 
by a majority vote, and in ca3e of equality, the president will have a 
second or casting vote. 

If, after commencement of the trial, the court consi~ers 

that any accused p arson named in the schedule: to the ortier convening 
the court shoul d be trie d by an ordinary court-martial, the court 
may strike the case of thE.t person out of the schedule. 

The proceedings shall be held in open court in the presence 
of the accused, except on any deliberation aroong the members and the 
Jud€e advocate (if any). when the court ma~r be closed. The court ~ 
adjourn from time to time and may, if necessary, view any place. 

k4 ~nfirmatiop 

Except 1n the case 0 f acquittal, tlle finding and sentence 
of the court shall be valid only insofar as they are confirmed by 
proper military authority. 

The provost marshall or an assistnnt IJrovost marsbnl cannot 
confirm the finding or sentence of the court. 

The prosecutor or a member of the court cEmnot confirm the 
finding or sentence of the court except that if he is a member of the 
court and otherw1.se has power to confirm, and is of the opinion it is 
not ~racticable to delay the case for the purpose of referring it to 
any other officer, he may confinn the finding and sentence. 

The finding and sentence of a field general court-martial 
will, when troops are not on active service, be confirmed by an officer 
authorized to convene general courts-mrtial. When troops are on active 
service, the senior officer present. if of field rank, or, if not of 
that rank. the senior officer not below the rank of field officer 
present at any other place. may confirm the finding and sentence. 

If the sentence is one of death, or ~enal servitude, it must, 
after confilwation, be referred to the officer in chief command in the 
fiel~ where the accused is present. and the sentence must not be 
ca:.ried out pending hie decision. But if communica.tion wi t:h toot 
officer is impracticable or so difficult as to cause too great a ~elay, 

a sentence of death or penal servitude may be carried into effect if 
confirmed by the officer (not below the re.nk of field officer) cormaand
ing the force with which the accused is present. 

Any officer may. if he thinks it desirable, reserve any find
ing or sentence for confirmation b,y superior authority. 
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A confirmi.ne; aut.hority cannot send be.ck a finding an1 sen
tence for revision more than once; nor ~ecommend the increase of a 
sentence, and on any revision the court shall not take further eviQence 
nor increase the sentence. 

21. RULES OF EVIDENCE FOR COURI'S-MARTIAL 

The A.r1rq Act provides that the Rules of Evidence to be 
adopted in proceddings before courts-ma-rtial sbUl be the same as 
tho se followed in c1Til courts in Dlgland. This applies to field 
general courts-martial as well as to general or district courts-martial. 
In deciding questions of law, a court-martial should be guided by the 
advice of the JulJt;e advocate (if a judge advocate has been appointed) , 
and should not di sregard it except for very weighiyr reasons. 

It is not wit.hin the province of this report to discuss the 
Rules of Evidence which have been adopted in the courts of ordinary 
criminal jurisdict10n in EDgland. For the most part, these rules are 
the same as those applied in state and federal courts in the United 
States. In the British Manual of 14111tag Law there 1s set forth a 
chapter on the law of evidence jhr the guidance of members of the 
court, the prosecutor, the judge advoca.te, anti the accuseti. The 
material therein is ably prepared in a readable manner so that the 
average officer without legal trainil18 can acquaint himself with the 
basic rules. 

22. SUMMARY PUNISHMENT 

a. Arrest 

An officer or a soldier III8Y' be placed under arrest, either 
open or closed. As a rule this will not be done without investigation 
of the circumstances ten~ng to criminate him, though cases may occur 
in which 1 t lIOuld be necessary to do so. His arrest must be reported 
wi thout delay to the proper superior military authority. 

b. Investigation by Commanding Officer 

The commandine officer (e.g. company or troop or battery 
commander) of the accused must immediately conduct an investigation of 
the case where any person subject 10 military 1e;. bas been placed unrler 
arrest. 

The case of an of:::'icer may be referred to a court of inquiry, 
and need not, unless the officer requires it, be formal~ investigated 
by his commanding officer; but the commantiing officer, in the case of 
an officer as well as a soldier, is respon3ib1e for dismissing the 
charge 1f it o~ht not be proceeded with, and if it ought to be pro
ceeded wi th, for taking the proper steps. 
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The investigation must be conducted in the presence of the 
accused.. After the nature of the offense charged bas been made known 
to the accused. the witne9ses wi~l be examined. In every ease where 
t.h.e collllll8D.d1ng officer has power to deal with the case su.mma.rily, the 
accused has a right to demand that the wi tnesses against him be sworn; 
and he will also have :f'ull liberty of cross-e%8Jllination. 

The cOlllD8Ilding officer. after hearing the evidence. ~ be 
of the opinion that no offense has been made and will dismiss the 
charge. Otherwise, he must give the accused an opportunity to speak 
in his own defense and to call any witnesses he may desire. The com
manding officer will then decid.e whether to dismiss the case or deal 
summarily with it himself, or adjourn it for the purpose of baving the 
evidence red.uced to writing with a view to baving the case tried by 
court-martW. 

If the accused is an officer or 1IB.rrant officer. the command
ing officer. being powerless to award SUllIilary punishment, must refer 
the matter to higher authori ty. (see discussion. infra). 

o. Right of SOldier to Claim Court-Martial 

If the commanding officer proposes to deal with the case sum
marily. otherwise than by awarding minor pun! shment, he must ask the 
soldier whether he desires to be dee.! t with summarily or to be tried 
by district court-martial; and the soldier may, if he chooses, thereby' 
elect to be trie-d by district court-martial. Punishment becomes more 
than "minor pun!sbment l when a p~ forfeiture i8 imposed. 

d. SU!ll!!!!ll'X 0 f Evi dence 

With a view toward ultimately referring the case for court
martial. the commanding officer may determine, after hearing evidence 
fo~ the accused as well as for the complainant, that it is desirable 
to reduce the evidence to writing. The evidence given by any witnesses 
will be taken down in the presence of the accused and. the accused. must 
be allowed to c1'Oss-e:mmine wi thin reasonable limits. When all the 
evidence for the pro secution has been taken, the accused, before he 
makes any statement, IIlUst be warned as to his right to speak or remain 
silent. Any statement or evidence of the accused will be taken down 
but he will not be 0r09s-e~iDedupon it. 

If the commanding officer so directs. or if the accused so 
demands, the evidence will be taken on oath. After the Sl1llIIllBJ:'Y of 
evidence haa been taken. the commanding officer must consider it and 
determine whether to remand the accused for trial by court-martial. It 
may be that upon read.ing the evid.ence, tIle commanding officer will con
clude that the eSse is one which oucht to be disposed of summarily. In 
such a case, unless the accused has himself elected to be tried by dis
trict court-martial, the commanding officer will e1 ther re-hear the 
case and dispose of it summarily, or, if he 1s not competent to do so, 
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without lee-va from superior mil1t.-'try authority, will refer it to the 
proper autho~lty. In any other case, he will reman1 the ac~sed for 
trial b,y court-martial. and send to superior authority an application 
for a district or general court-martial, accompanied by the summary of 
evidence. the charge or chc:.rges upon which the accuse1 is to be tried, 
an<i other documents. 

At home stations, in all cases of fraud. indecency an~l theft, 
the ehe.rge and summary of evidence must be submitted. to the JUd€e Ad
vocate General before trial is ordered. 

e. Power of Punishment 

(1) Soldier 

The power of a commandlns; officer to award summary punishment 
to a soldier is twofold: (1) To award detention, deduction from 
ordinary p~, and in the Case of drunkenness, a fine not exceeding two 
pounds. and in case of offenses committed on active service, field 
punishment and forfei ture of P8¥ for not more than twenty-eight (28) 
days; and (2) power to p;i'181"d minor punishments of confinement to 
barracks, extra guard or piguets or admonition. Detention must not 
exceed twenty-eight (28) days. 

Under the terms of the Arro:y Act. a non-commissioned officer 
cannot be awarded field punisbment of fortei ture of pay by his command
ing officer. but he may be awarded sumnary punishment of deduction from 
pay (subject to the right to claim trial b,y court-martial) and the minor 
punishments of severe reprimand. reprimand. or a&nonition. A non
commissioned officer IIIllY be or'lered to revert from an acting rank to 
his permanent grade. or may be removed from hie appointment and reverted 
to his permanent grade, but this power of removal, if the non-commissioned 
officer's permanent rank is higher than that of corporal. shall not be 
exercised without reference to superior authority. 

A commanding officer rr.ay delegate to company cot:ll!landers the 
power of awarrling fines for drunkenness and certain minor punishments 
for any offenses which he himself ~ deal wi the 

The col1JllaIlding officer of a detachment, if of field rank, bas, 
unless restricted by superior authority. the same power of awarding so.m
mary punishment as the commanding officer of a corps. 

(2) Officer '1 

A commanding officer (e.g. company, troop, battery) bas no 
power to puni~ an officer or a warrant officer. 

No field officer con be dealt with gammarily except Qr a 
general or air officer authorized to convene a court-!I1arti.sl, or by an 
officer not under the rank of lieutennnt general. 
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Officers below the rank of lieutenant colonel and warrant 
officers may be summarily dealt with by an officer authorized to con
Yone a gene~l court-mert~al, by an officer (not under the renk of 
lIl8Jor general) appo inted for that Plrpoee by the Ar11r¥ Council, and 
alao in the case of a force ~n overseae service, the general or air 
officer commanding the fo~~e and anT officer (not under the rank of 
major general) e.ppointed for that purpose by him, prOVided that. 
subject to such restrictions ae the ArUW Act ~ direct, the powers 
exercisable by a major general a~inted for that purpose ~ be 
exercised by a brigadier if so appointed. The following punilbmentl 
may be awarded to an officerl 

(a) Forfeiture of seniority of rank. 

(b) For!ei ture of service for prolllOtion. 

(c) Severe reprimand or reprimand. 

(d) Any deduction from pq authorized by the Arnw Act. 

In the case of a warrant officer, one or more of the following 
punishments ~ be awardedl 

(a) Forfeiture of seniority of rank. 

(b) Severe reprimand or reprimand. 

(c) Deduction from ordinary ~ as authorized by the Army Act. 

If an officer having power to deal summarily with an officer 
or warrant officer determines that he will so deal with the case, the 
accused has a right to elect trIal by court- martial if the proposed sum
mary sentence is to be other than severe reprimand or reprimand. No 
officer can elect trial by courb-!I8rtial under any other circumetan~e8. 

The authority haVing power to deal 8ummarily with the case of 
an officer may, with or without hearing the eVidence, dismi8e the charge, 
if at hie dhcretion. he thinks that it oueht not to be proceeded with, 
or where he thinks the charge ought to be proceeded with. take steps to 
bring the offender to a courtl- martial. He may, after hearing the evi
dence, deal with the case su~11y. This Is, of co~ee, SUbject to the 
right of the offender to elect trial by cour~ martial in the event that 
authority intends to award a summary punishment in excess of severe 
reprimand or repri~and. 

f. Effect of Sumtary Punishment 

When once an offender hee been punished, or the charge has been 
dismissed, he cannot be tried by a court-martiel for the sema offense. 



g. Minor Punishment 

Wholly apart from the summary punishment proceedings here
tofore discussed is a system of awarding "minor punishments.- The 
award of such punishment does not give the offender a right to elect 
to be tried by cour\.martial. A commanding officer ~ award minor 
punishment in the form of a reprimand, or admonition to a non
commissioned officer, or award up to fourt~en (14) ~sl confinement 
to barracks or camp to a private soldier. A commanding officer my 
delegate to his subordinate officers power to award minor punishment, 
except confinement MUst be limited to seven (7) ~s in barracks or 
camp. 

23. 1'IELD EXPERI ENCE 

]Uring active service in the European Theatre of Operations 
in World War II, the British Army militar.Y justice 6,Ystem maintained 
two types of courts, the general court-martial and the field general 
court-martial. Since there 1s no Summary Court in the Britilh Syst••, 
cOllllll8nders in the field made good use of their power to award wmmry 
puniehments for minor offenses. 

The British corps, commanded by a lieutenant generaJ., was 
the lowest level to which court....martisl Jurisdiction was gre.nted and 
to which judge advocate sections were assigned. In corps, the staff 
Judge advocate held the rank of major with one assistant of the rank 
of captain. They were legally trained and functioned similarly to a 
staff judge advocate in the U. S. Army. 

In armies, cOllllllanded by full generals, the staff judge advo
cate was a lieutenant colonel, with a ms,jor and a captain as his 
assistants. In a British army group, comnanded by a field mrsbal. 
the etaff judge advocate was a full colonel or a brigadier and he had 
a large staff of assistants. 

After the trial of a case the record was reviewed for le~l 

sufficiency by the Judge adVOCe.te of the corpi in which the case arose, 
bu t records in general court.-mrtial cases were passed upon by the army 
group judge advocate, and then sent to the Judge Advocate General in 
London for final approval. Death sentences and long terms of confine
ment could be approved by army group commanders after review, but in 
the c~ee of d~cth sentences, corps commanders could exercise the privi
lege of obtaining the approval of the Crown. 

Cases proposed for trtnl were investieated and passed on to 
the corpR judge advocete for study. If he determined that there were 
lege.l grounds' for trial, e.g. a prima ~ case, he would advise the 
convenin& authority to appoint a court for trial. 



JlP.ITISH NAVAL COURr-MA.Rl'IAL PROCEIXJRES • 

1. INTRQ.DUCT ION 

Authority for the establishing of British Naval Courts-Martial 
stems from the Naval Discipline Act of 1922 (12 and 13 Geo. 5.c.37), as 
amen1ed.. The procedure and practice of Naval Courts-Martial are regtl1a.ted 
by the Act, and the rules framed thereunder, set out in the King' 8 Rego.la
tions and Admiral't\Y Instructions. The Naval Discipline Act of 1922 has 
been only briefly amended since 1922 and is mo,ieled after a prior act. 
called An Act To Make Provision For The Discipline Of The Navy, passed 
by' Parliament on 10 August 1866. 

2. TYPES QF NAVAL COURT§. 

In time of peace, di scipline in the British NaV7 is enforced 
by only one court, called the Court-Martial. In time of war, the Act 
pro'Tides for an add.i tional court, called the Di sciplinary Court. Both 
in time of peace and in time of war, there is pr:)v1sion made by the Act 
for ~ry punishment. (This corresponds to mast punishment in the United 
states Navy, as pro'Tided for under the Articles for the lDovernment of the 
Navy.) 

3. m..oo.RY PUNIsmmrI 

Offenses, which are not capital, tryable un1er the Naval Disci�
pline Act (with a few exceptions expressly provi1ed for in the Act), may,� 
if not committed qy an officer, be summarily tried un~er such regulations� 

,� as the Admiralty from time to time issue. -The ,offender will be tried and 
punished b.1 the officer in cO~lland of the ship to'w~ch the offender be
longs at the time either of the commission or the trial of the offense. 
The cor.una.nding officer, however, <1::)9S not have power to award as. punishment 
penal servitude or imprisorunent or detention for a period of longer than 3 
months. Men on shore duty or in Naval barracks rJJEq' be similarly tri~d and 
punished by their commanding officer. In the case of subord.1nate or petty 
officers, Section ffl of the Act provi1es for disciplinary measures in'Tolv
ing forfeiture of time or seniority, diuating or dismissal from the ship 
to which the offender belongs, or reprimand. 

-- - - - - - - ~ - - ~ - - - - - - - - - - - - - - - 
•� Most of the material presented herein has been coniensed from the Admiralt~ 

blemorandum on E~val Court~Jartial proce~re (1937 ed.). 
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4. DI SCIPLIHA.RY CQU1i,T 

section rIl.l of the JJaft! Disoipline .let provides that in t1ae 
ot war, where a Haft! off1cer baa been gu11tT ot a disciplinary ottense, 
the off1cer barlnc po1l'8r to order a Cour~llartial M1'. if he conaider. 
that the offense i8 of such a character a8 not to nee•••itate trial 'b7 
Oour~rt1al, SAd in lieu ot orderiJ18 a Court-Martial, order a Dlsclplln
ary Court to be contt!mted. The constitution ot and procednres tor a 
Disciplinary Court 1rl.11 be set torth later in this memorandwl. 

5. PrY#' CQURJ.'s-!4ARl'w, 

J. Court-Vartlal mq be held either to inquire cel1eral17 into 
the clrcum,tancs. ot the 1088, capture, wreck or dltstra.ct!on of one of 
Hie KaJesv t s Ships, or to investigate a speoitic eharge. 

a. QonYeniy A.uthor1tt 

!he Admiral t,y has po1l'sr to ord.er Court..-Nartial to 
be held for trial of offensee under the Act and to erant 
a co_iesion to aA7 otficer ot the lIaVT which authorizes 
him to order Courte-Kartial to be held. However, it such 
an o:tfioer nth a commission to order Courte-Martial 18 
preseAt at a placll where a Court-Kartial is to be held, 
but there is an otficer superior in rank to him.elt and 
in command ot a vea.sl at that place, then the officer 
superior in rank will convene the Court-Martial, even 
though he helds no commission for the purpo M. )loreover, 
tf an officer held1~ a coIllll1saion trom the J.c!Iliral1;.T to 
order Courts-Martial baa coneand ot a nsst or aquadron 
and 11 tor otficial reason. absent troll hie colllll1al1d, the 
offioer upon whom the conmand devolved 11'111 have power to 
order Courts-Wartial even though be helds no cOIIIIll.eloa 
from the J.dmiraJ.t7. 

b. Constitution 0 t QoVtt=JlarUaJ. 

(1) A Court-Martial conshts of not less than five 
nor more than nine otficer•• 

(2) JJo officer shall sit who is under 21 yeara of 
age. Jlo officer shall sit unle.s he be a flat; 
officer, captain, colllIll8J1der, lieuteDallt cODllll8nder, 
or liea.teDaJ1t. 

(3) Jlo court for the trial ot a captain 11 d1117 
constituted unless the president of the court is a 
captain or of h1&her rank aad. the otficers compo sine 
the court are colDllla11ders 0 r officers of hi&her rank. 

(4) In case of a trial ot 'a perSOJl below the rank of 
captain, the pr~sidet Est be a captain or of h1cher 
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rank and 1n addition, if the person to be tried 1. 
a COlllllBJlder, two other members of the court IIIl1st 
al80 bold the rank of command.er or higher. 

(5) The act specifically prohibits the proseC\1tor 
trom sitting on ~ Co~Martlal for the trial of 
a persall whom he prosecutes. 

(6) The convening authoriV shall not be empowered� 
to s1 t on a Court-Martial which he had orderea..� 

(7) The president of the Court-Vartial will be 
named by the conven1n& authority. 

(S) :No commander, lieutenant cOmmaJld.er, or 11811.teDant 
is required to s1 t as a member of MY Court-vartlal 
when four officers of higher raDk and Junior to the 
president can be assembled. (HoweTer, the regu].arit.7 
or valid! ty of the Court-Uartial will rwt be affected 
bT the fact tmt aD¥ commander, lieutenant colJlJ!l8J1der, 
or lleu.tenant bas been required to s110). When e:tJY 
colllll8J1d.er, lieu.tenant colllJll8Zlder. or lieutenant sits, 
the members of the Court-Martial shall not exceed fi va 
1A Ilumber. 

(9) The convening authority will direct the president 
of the court to 1WIlDlO11 all officers Ilen in sen10ritT 
to bimself, who are present at the place where the 
court 1s to be held, until the numboar of nine (9) or 
such Ilumber less than nine (9) but Jlot less than five 
(5) as is attainable, are assembled.· 

(10) The conven~ authority al80 Inlst direct that 
two (2) officers, lesser in seniority, who are qaal
ified to s1 t or such further number as are likelT to 
be required, shall be present as ~re members when 
the court assembles. 

(11) Each Court-Martial shall bave a Judee advocate. 
In practice there 18 normally present a ~ app01ated 
Judge A.dvocate of the Fleet or his Deputy who will sit 
OXl. the court. If there 18 DOt available an official 
judge advo cate, the convening authoritT But appoint a 
person to ofiiciate as depuV Ju.dce advocate at the 
trial. In default of the appointment of a deputT bT 
the conveni.nc authority, the president of the court 
IIIe.1' appoint a person to officiate as deputy Juc1ce advo
cate at the trial. (Note: There is ao mention in the 
Act or Regulations of e:tJY legal traininl requirftent 
'for the Judce advocate or deput;y Judge advocate.) 
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Courts-l,:al'tial will be Ilelrl on bODr!l Ol'C of Ei~ 

l~Jesty's ships or veccels of ua~ unless the Anmiralty 
or conv~ning authority rllrects toot the court sbnlJ be 
held at a port or some other convenient plE-ce on shor~. 

de� Time of Sittin~ 

Court s-}!a.rtial are required to sit from dny to r3ay 
with the exception of sunday until sentence ie given. 
However. aCjournments for periods of six d.Et:rs may be 
permitted.. Trial s are not to be delayed by the ab!'ence 
of any member. providing no lese than four (4) are 
present. No member will ab~cnt. himself unless corc:pelled 
to do SO by sickness or other just cause and this must 
be approved Qy the other me~bers of the court. 

e.� General Inf6u117 

In the case of a general inquiry into the loes or 
capture of ODe of His Majesty' s vossels. a 1I'arrant may be 
issued by the convening authority without eny complaint 
being adtiressed to him. No specific charge is mnde against 
anyone. and all the officers and crew can be tried by one 
and the same court; and all or any of them may be required 
to give evVl.ence. but no one 1s obliged to give evidence 
which might tend to incriminate hi~self. 

If the court is of the opinion thnt all or any of 
the survivors are not to b18.oe. 1t must formally acquit 
thee. If the court 1s of the o"[llnlon that the con":uct of 
any person deserves censure. the finr;.ing must state in lIhat 
respect blame is nttribute.ble to such person, ll.!1'.1 if the 
opinion that such person b.."\,s committed an off€nse, t-r.e C0U!'t 

mMst proceed in the prencribed manner (outline1 hereafter) 
as for a person found guilt,1 of such offense. 

f.� ~roceed.1ngs Before T:r:-JJl.J. Where A ~c1f1e Ch£'rg~ h: 
~ 

(1) CirCtlmstantial ~.e.1{tet: 

Then an offense is believed to have been COllill!. tted 
after an invest1g;e.tion of the facts and circmn
stences. a CirC'tUllstantial Letter it fOl'v.:l!'r:e(~ to 
the convenir~ authority through che~nels. TI"€ 
Circunstanticl Letter mt:.st report. thE; Cil'CI.1I~St[>.nC(·~ 
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on which the charge or charges are found.ed and in 
su::f1cient dete.ll to show the real nature ani extent 
of the offense. Regulations point out that the letter 
must not refer in a:ny "fr~ to the previous character or 
conduct of the 0 ff enrler, nor at a:ny time to facts pre
judicial to the offender other than such a.s boor directlY' 
on the che.rges. The Circumstantial Letter is the basis 
upon which the convening authority must decid.e as to the 
desirabilitY' cf ol'rlering the Court-lIArtiel. Moreover, 
the Letter is the means by which the accused is informed 
of the facts which are alleged against him. Accompany
ing the Circumstantial Letter is a further letter out
lining (a) the charge or charges drawn in accordance with 
the prescribed form sO as to fall un1er the ~a.rtlcular 

section of the Naval Discipline A~t involveu; (b) a list 
of witnesses for the prosecution; (c) a SUL'lIlJary of evi
dence in support of the charges (the regulations point 
out that the evir:ence which each wi tness can offer should. 
be set forth directly with the name of the witness); (d) 
various official papers pertaining to the offen1er l s 
record of service. 

(2) Act of Convening Authority 

Upon receipt of the Circumstantial Letter and accom
panying papers, the convening authority then mu!t decide 
if a Court-Martial should be orilered. He must satisfY 
himself that the charges are correct and sufficient. are 
properly frc.1l1ed and carefully drawn, and thct if not con
tradictory or not explained. will prcperly insure a con
viction. If he determines that a Court-Marti~.l should be 
held. he will issue a warrant to his selected president 
of the court directing the president to assemble a court. 
Once the court is asseobled. he will then return to the 
president the Circumstantial Letter and the accompanying 
charge or charges. In no c<-.se '1:"111 the court be £ur
ni shed wi th a SUJl1Ilary 0T the ev i denc e. The convening 
autho"l-ity then sends copies of the charge or chPrges. the 
Circumstantial Letter and summary of the evir:ence to the 
ju1ge advocate or deputY' jUdge advoca.te. The convening 
authority al£o will order a provost marShal to tal~e the 
accused into custoQy and ~fely keep him until the trial. 

Normally, it is the duty of the captain of the ship 
to which the accused belongs to act as prosecutor. but if 
for any reason, it is undesirable or impossible that he so 
act, the convening authority ~ppoint9 a competent person to 
act as prosecutor. (Note: No mention is made in the Act, 
P.ee;ulations or Instructions of the desirability of having en 
officer with legal t.rainlng act as pro secutor). As a genereJ. 
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rule, it is not desirable that the captain act as 
prosecutor in any complicated case in which he may be a 
principal ,,1 tness for the prosecution or may be thought 
to be biased against the accused for a personal reason. 
(Note: Regulations are not clear as to whether a prosecu.
tor &IIWl1 be appointed in every case. They state that it 
is desirabl$ that a prosecutor be appointed 80 that the 
evidence may be brought before the court in the best poe
sible manner. The Regulations further point out tbBt in 
the event there is no pro secutor, the court and the Judge 
advocate shall ask such questions of the witnesses as may 
be necessary to present the whole case fully before the 
court.) 

I 
(3) Notifice.t10n of Accused. 

It is the duty of the judge adTocate to give notice 
in writing to the accused of the time and date of the 
trial and to tell him that it is competent for him to give 
evidence in hi s own behalf. He sm11 also furnish the 
accused a copy of the charges, Ci~cumstantial Letter, list 
of witnesses for the prosecution, end a summary of evidence 
in support of the prosecution. He ~hell also inform the 
accused that MY witnesses whom he may desire to call shall 
be SUllI'Iloned on his behalf. In communicatiD€ the summary of 
evidence to the accused, the Judge advocate must also inform 
him that the document only summariaes the mo st material 
points in the witnesses' evi1ence. If the OiTCUmstantial 
Letter, charges, etc•• have not been furnisheti to the ac
cused twenty-four (24) hours before trie.1, this fact must 
be recorded in the minutes of the proceedings, together 
with a statement of the pressing circumstances which pre
vented their being so f"u'n!sh.ed. However, in the case of 
mutiny. 'the trial IIIBT take place immediateiy after commission 
of the offense. 

The accused may baTe a person or persons to assist him 
during the trial, whether an 0 fficer. legal add so r or any 
other person. In Case the accused is below the rank of 
officer, ud has not obtained the help of anyone. the 
Regulations state thEl,t it is the ordinary duty of his com
IIlMding officer to "watch the case on his behalf and assist 
him should he de ire it." If the accused. person is an officer 
and is unable to obtain the help of anyone, the convening 
authority detnlls a suitable officer to asoist him. 
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(4) R.otification of the Prosecutor. 

It is the duty of the judge a.jvo cate, prior to tria.l, 
to inform the prosecutor of the date and time of the Court
Martial and to furnish him a copy of the charge, if the 
cha.rges submitted have been amended by the conveniI1€ au
thorit,r. (In the normal case, the prosecutor is familiar 
with the charges and the evidence against the accused, since 
he normally iF. the officer who prepared the Circumstantial 
Letter, etc.) 

(5) ~lmmonipg of Witnesses. 

It is the duty of the judge advocate to take necessar.f 
steps to procure the attendance of the witnesses whom the 
prosecutor and the accused may desire to call and wp~se 

attendance can be reasonably procured.. Witnesses not sub
ject to the Naval Discipline Act, who are summoned, shall 
be paid their reasonable expenses. If it is reasonable to 
be],i eve the accused will plead llguil ty, II the judge a dvocat e 
may refrain from summoning m. tnesses. If the accused, con
trary to eJ;l)ectations. pleads lIoot guilty," or his plea of 
"guilty," is not accepted by the court, the court ma:r ad
journ to enable the witnesses to be summoned to attend. 

(6) A,g.ditioA§.1 futies of the JUdge Advocate. 

(a) Both the pro secutor and the accused are 
enti tIed to the opinion of the ju<jge advocate 
on any question of ll"~w relating to the charge 
or trial. If the question is asked in court, 
the judge advo Cf! te must 0 btain the court 1 s 
permission before ren~ering his opinion. 

(b) Whether consulted or not, the Judge 
advocate must inform the convening authority 
and the court of any 1aform.e.lity or ·iefect in 
the chorgear chnrges or in the constitution 
of the court. 

(c) Whether hi s opinion is asked or not, 
the ju1,ge advocate must advise the court on 
questions relating to Naval Law, procedure of 
courts-mnrtial, common and statute law, roles 
of evid.ence, and rules anti regulations of the 
service generally. 
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(d) The Judge advocate must maintain an entirely' 
impArtial position. He does not act as prosecutor. 
He sees to it that the accused is not put at a die
advantage because of his position and if the accused 
is incapable of eJralllinlD4: or cross-e:mmln!D4: witnesses, 
wi th the approval of the court, the judge advocate JII8Y' 
question witnesses or even call witnesses. 

(e) It is the judge advocate's responsiblli ty to see 
that the proceedings of the court are recorded in the 
prescribed form. It is the general practice to employ 
a court stenographer. 

(f) It is also the duty of the jud8e advocate to ad
minister the oath to all witnesses, a8 well as the 
members of the court. 

g. ~ceQwe at the Trial. 

(l) lD...Leneral. 

Oourt9-Martial are public and open to all persons, 
except witnesses who have been summoned to give evidence. 
HOweYer, the Regulations provide that if public safety or 
defense of the Realm, etc., requires that the public be 
excluded in whole or in part, the court may so order. If 
such order is mad.e, the lentence, if any, will be read in 
open court. 

(2) Opening Court. 

At the opening of the court with the accused, 
prosecutor, and others present, the judge advocate reads 
the warrant for assembling the court, the list of officers 
composing the court, and the names of the officers excused 
from attendPJlce for official reasons. 

(3) Q~llenges to tbe CoBJi. 

After the judge advocate reads the 11st of officers 
composing the cou.."1i, he asks the prosecutor and the accused 
if either have any objections to any members of the court. 
The following rules applY in the case of objections both by 
the prosecutor and the accuaed: (1) Neither can object to 
the Judge advocate; (2) AnT member may be challenged on 
any ground which affects hi s competency to act as an 
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impartial JuJge; (3) Objections to members are decided 
separately and all mambers. whether objected to or not 
vote as to the disposal of the objection. Majority vote 
of the members declies the issue. (Note: Apparently even 
0. member against whom an objection bEls been raised is per
mitted to vote on the issue of his own competency); (4) 
If an objection is allowe1. the member at once retires 
and his place filled before the next objection is con
sidered; (5) If an objection is allowed against the 
president. the court must adjourn until a new president 
has been appointed by the convening authority; (6) It a 
member is objected. to on the ground of being summoned as 
a witness, and. it is shown that he will give evidence as 
to facts and not merely as to character. the objection 
must be allowed; (7) After the objections to the members 
bave been disposed of, the Ju1ge advocate must ask the 
accused if he has any other obj actions respecting the con
stitution of the court. If so, guch objections will be 
decided b.1 the court. 

(4) 4!ininistration of Qaths. 

As soon as all matters of objection to the court have 
been disposed of. the judge ad.vocate administers the oath 
to the members of the court, and the president of the court 
administers the oath to the judge advocate. If the court 
bas found it desirable to employ a shorthand writer. the 
judge advocate will a funin1ster hi s oath. 

(5) ])mction§ of QQ:U;Uel for the Accused. 

The person assisting the accused may advise him on all 
points. As to the e:xamination of the accused himself, wit
nesses for the defense or cross-e~ination of witnesses 
for the prosecution. the "friend of the accused" may do so 
only if permitted by the president of the court. In the 
nonnal onset he ~ suggest questions to the accused which 
should be put to the witnesses and may read the accused's 
defense or statement in mitl&ation of punishment. Regula.
tions a.dvise that the president shoul1 ordinarily give the 
"friend of the accused" permission to e~'Uine the accused 
as a wi tness on hi s own behalf in complicated and difficu.l t 
cases. In a simple case, it 1s more desirable that the 
accused ~,kes the stand as a witness on his own behalf, that 
he give hi s evBence in his own words without prompting by 
hi s counsel. In general. the "friend of the accused," may 
address the court on behalf of the accused. 
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(6) 9.Qmmencement of Trial. 

The trial comme.nces by the judge a.dvocate reading the 
charce and the Circumstantial Letter. The accused will 
not be called upon to plead to the charge or charges. How
ever , he rIJB:1' plead "guilty" if he SO desires. 

(a) Effect of plea of "guiltyl. 

If the accused pleads "guilty," he 1 s deemed 
to have admitted the a.ccuracy of all the material 
statements contained in the Circumstantial Letter. 
Pefore the court proceeds to deliberate on the sen
tence, the accused ~ make a statement in m1tl~ 

tlon of punishment. In the event that hie state
ment amounts to a plea of "not guilty," or the 
court should find that the accused does not under
stand the effect of a plea of "gu1lWI or the court 
feels because of circumstances of the case, a proper 
sentence cannot be awarded unless the facts are in
vestigated, the plea of "guilty" will not be accepted 
and the trial will continue as if the accused bad not 
pleaded. Otherwise, the plea of "guilty" will be 
accepted and noth1!1& further remains for ~be court 
but to determine the sentence. However. after a plea 
of "gu.1l ty •• the court must permit the accused to 
call witnesses, if he desires to prove any fact, in 
mi tiga.tion of punishment. 

(7) EJemipatiop of Witnesses. 

(a) In Ge;eral_ 

If' the accused did not plead "guilty, I or if the 
plea. was not accepted, the trie~ proceeds with the 
witnesses for the prosecution bei!1& first called. No 
witness will be called who was not included in the 
original list of witnesses lv the prosecution, unless 
the Judge advocate has alreadT given notice to the ao
C!Q.sed that such witness will be called and provided 
accused with a SWDIIl8.I'Y of the evidence the witness will 
offer. However, the court at any time may call any 
witness it desires. Witnesses will not be present in 
court dn.ring any part of the proceed1ncs unless by 
special permi ssion of the court, except when. under e~ 

amination or when the court re-opens for the readine 
of the findings and sentence. :Each wi tness will be 
nom or will make an affirms.tion if the taki!1& of an 
oath is contrar;r to his relii:1ous belief. 
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(b) QomgeteaZ. 

The prosecutor is a competent witness. .A. 
member of the court, whether he hal been pr8ViouslT 
obJected ot or not, is competent ba.t will there
after be disqualified UD.1en hi. evidence has been 
giTen atter the convi cUon and 1mS directed merelT 
to the good character ot the accused. 

(0) TeatimoAl. 

JIlDmination of all witne8ses will be oral, 
except in the case of a material witness who through 
sickness has bean unable to appear before the court. 
(In that case, the court will adjourn and the evidence 
w11l be taken on oath before a !la&lstrate or Counsal 
in the presence of the Judee advocate, the aocused, 
the accused's a49'isor and the :P'Os.cutor. J'llll oppor
tunltT will be given for cross-eDm1naUoll. 'Jh1l 
8Tld.ence, thus taken in wrlt1n«, may then be presented 
to the court.) 

(d) Order of EJNniM.t1o;a. 

Witnesses are first emmined lv the per.oll calline 
them, then they are subJect to cross-emmluaUon by the 
oppo site party. Thq ~ theD b. reo-examlned by the 
person calling them on matters which arose out ot the 
crols-uamination and, flnallT, tbeT raq be exam1ned by 
the court and the Jud«e advocate. It is pe1"ll1ss1bl. 
for the accused to postpone 1:I.1s cross-namlnation of 
&n7 witnes8 .0 long as it i. not for the purpose of o~ 

.tructlon. The cOllrl and the Judge advocate haye power 
to question any witness at any time dnr1n& the exam aa

' t1olPl.n-ch1ef. or cro.....:JN!!'nat10n. .e court alao 
bas the power to reeaJ.l witnesses. The proseClltClr 1. 
cautlonecl to c10 his part in the cro....emminat10n of 
the accu.secl and his witnesses 80 that the court c10es 
not :tind it necess&r1' to ask question. of the aceuse~ 

or his witnesses which .i&11t tend to weaken or break 
down the defense. The reason tor this 11 that it; sight 
result in the court appearing to c1epart trom ita atti
tude of strict impartial1tTe 

(e) Medical !1tne.... 

At the conclusioll ot the detense, the court ma:r 
call a medical o:tficer to render prof.ssional oplnlQIl 
a8 to the state ot health or san1tT ot the aC0118e4
HOW8V'er, Inch witftess should not be called to gb. 
aTldene It whi ch woul.d be iD replT to the defens. no r 
can such witness pronounce an opinion a8 to the guilt 
of the ac<:tlsed. . 
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(f) Calling of Jltnesses. 

The prosecutor is not required to call all� 
of the witnesses whom he has listed, 'bu..t he must� 
call 8J'JY that the accused desires to be called� 
in order that the accused may cross-examine them.� 
Such witnesses must be called before the prosecu�
tion closes its case.� 

(g) Objections to 'Y.estionl. 

Whenever either aide makes an objection to a 
question, the court must rule on its admissibility 
and it will be admitted or rejected after they bave 
made their decision. 

(h) Contempt of Court. 

Whenever it appears tbB.t a witness is perjurinc 
himself or bebB.ving wi th contempt, he is warned l:v 
the president that he will be liable to imprisonment 
or detention for such prevarica.tion or contempt. 
(AnY trial for such actions in contempt of court will 
be separate from the main trial and at a later date). 

(8) En] es of Evidesce. 

The rules of evidence as SFPl1ed in :English civil 
(both criminal and non-criminal) courts apply to Naval courts
martial. The fUnction of a judge in :English civil court as 
to the relevancy and admisdbili t7 of evidence is performed 
b,y the cQ.1rt in Naval Courts-Martial, upon the advice of 
the Jud8e advocate; the function of the Jury in an linglish 
civil <>Jurt 1& performed b,y the Naval court alone. It is 
not within the province of this memorandnm to summarize the 
n-st rules of evidence as applied ia D1glish civil courts 
8S .11 as Naval Courte-Vartial. However, a few rules peculiar 
to the Naval Courts-Martial are al follows& (1) The "eummar;y 
of evidence" which is supplied to the Judge advocate is not 
brought by hia or the prosecutor to the attention of the court; 
(2) Evidence cannot be given 'b1' the prosecutor of statements 
made by ~. witness at a preliminary investigation unless such 
statements lead up to a confession or denial on the part of the 
acco.sed. (This is not to be constra.ed so as to prevent the 
cro8s-eXPmination of witnesses with the object of ~w1ng that 
the evidence they are giving to the court is inconsistent with 
statements made in the preliminar;y investigation); (3) .No part 
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of the Circumstantial Letter can be accepted as evidence 
of the facts stated therein except in ease the accused 
pleads 19u1lt7"; (4) Evidence of previous bad conduct on 
the part of the accused cannot be introduced unless it 
involves the present charge, except that e"idence of previous 
bad conduct may be submitted as an element of consideration 
when punishment is being awarded; (5) 14inutes of a Court of 
Inquir,y or &DY decision, statement or answer to a question 
made or given in such a Court of Inquir,y, shall be admissible 
as evidenoe against the accused. However, if the accused '/j 
neglects to give such evidence, he JDa1' be croee-eDmlned by l 
tl:le prosecutor as to any staamt made by him at a Court of f 

Inqui17. 

(9) Amendment of the Charge. 

If at aD1' time after the court has been ..rn, but be
fore the findi~, the court 1s satisfied: 

(a) That there is essential variance between� 
the charge or charges and the evidence, or� 

(b) Tbat a charge drawn under Section 28 of the 
.A.ct would have been more appropriately drawn 
under section 43; 

the court wq direct the ju(i&e advocate to amend the charge� 
or charges, provided the accused will not be prejudiced and� 
that. if the accused so requests, the adjournment is directed� 
SO toot the accused ~ prepare to meet the amended charge.� 

(10) The Defena•• 

(a) Wourmnent• 

.A.fter the prosecution has closed its case and the 
court has examined any wi tnesses it bad called, the 
accu.sed. on his application, may obtain a reasonable 
time for the preparation of his defense. The court ad
journs during this time and ~ age,ins adjourn from time 
to time upon application of the accused. 

(b) statement in Defepse. 

When the accused is reaq to proceed wi th the trial 
and the court is assembled, the ensuing procedure 
depends upon whether the accu.sed is to take the witness 
stand and call other witnesses• 
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1.� Accused ~ects to TestifYI (No other 
witne.ses • 

The Cr1m1Dal. EYidence Act of 1898 
applies to Court8""Yartial. end neither the 
accused nor hia nfe ~ be called as wi'
nesses unless thq consent. If the accused 
elects to test1f;r. he ~ do so. In a 
.1mple case. he ord1nari17 will testit)' in 
hie on words and not in answer to que.tions 
froll 1:I.1s counsel. In a complicated case. 'Iv" 

~--o:...perm18e1on of the court. counsel for the ac
cu.,.d testifies. he ma;r b, crose-eDJllined 'bT 
the prosecutor. Jbllo~ cross-ezam1nation. 
the prosecutor will then .. up oral17 or in 
writing. The accused then Ekes hie stat.. 
lIlent in defense. oral17 or in wr1t1Dc. If 
oral. 1t -.q be given 'Iv" his counsel. If h 
wr1ting. 1 t JIltlst be signed b;r the accuse4. 

2.� Accused Elects lot to Testit.r ht 001. 
litnesses. 

a.� 0NY Character Jitn8lses. 

At the close of the case for the 
prosecution. the pro aecutor l!JDI' up. 
The accused tben makes hie statement in 
defense. if 8D7. after which he calls hi. 
character witnesses. 

b.� other Defense !ltne"". 

If other witne••e. are to be called. 
but no cbe.ract',r witnesse.. the acca.sed 
will open the defense b;r JDBkbg hie state
ment 1n defense. followiDg wh1ch the de
fense witnesses will be eDlD11'led. The 
accused or hi. 'friend- JIIq then ~ lip 
1f deslred. The pro seca.tor will tben lUll 

lip. In tbe event accus.d makes no state
ment. the prosecutor will WIl up after the 
clos. of the accused's cas,. 

3.� Accuaed Testifies and Calls other JUness". 

In tbe event the accused e1eah to t.stU)'. 
8Zld' alao call other wi tnelses tbaa llerelT char
acter witnesle.. the procedure ls as followsl 
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At the cloee of the case for the prosecution, 
the prosecutor will sum up. The accused may then 
meke his statement in defense, after which he will 
himself testify. Following his own examination, 
the witnesses in his bebe.lf are e;mmined. The 
accused, or his "friend," M7 then SWD up if 80 

desired. 

4.� 'orm of statement if Aocused ]bes lot 
TestifZ. 

ETen though the accused electa not to 
take the witness stand, he is permitted to 
make a statement in 4efense, el ther orally 
or in writing. Thh does not make him 
aubject to oro ss-eDll11nation. It does give h1.a 
an opportun1t7 to put before the court his on 
verdon of the matters oharged. 

If the "friend of the accused" makes the 
statement in defense, and the accused is not 
taldng tbe witness stand or calling ~ wltne8s.s, 
the Itfrierul" lIST not stat. a8 a fact aDYth1nc 
which has not been proved, or :ra.cts which he doe. 
not propose to prove. This 111lita.t101l does not 
apply if the accused makes his own statement. 

(11) Clo., of Trial

(a) Opinion of the Court. 

Voting by the court, on 8D1' question, is oral. 
The junior member votes first, then the other. in order 
of seniorit,r to the president. The Tote of the maJority, 
except for judgment of death, decidu the question. If 
the members 4188&1"ee, and the vote is equal, the 
construction most favorable to the aocused prevails. 
For judgment of death, at least four members, where the 
number does not ,xceed five, and 1n other eas.s, not 
less than two-thirds of the Ilembers, IIllst concur. 

(b) The nndine-
After the courtroom is cleared, the court considers 

the evidence, and, if so directed, the .:Jud&e advocate 
draws up qtle8tlons whereon to fol'll a detel"Jllination as 
to the guilt or imocene. of the accused. The Ju.di;e 
advocate then draws up ~ finding which all members 
w1l1 sign (even though some !lI81' have di sacreed), and 
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the JUdge advocate will countersi~. It is 
competent tor the court (1) to find, where intct 
is of the .8sense of the charge, an intent less graTe than 
the intent charged; (2) in certain cases to find the 
accused guUt)" of a lesser offense of the same class on 
a charge 0 f a greater; (3) to find that the accused 18 
insane; or (4) to record a Terdict of acquittal. 

The court 18 re-opeaed, the accused brotlght in,� 
and the judge advo cate reads the finding.� 

If the accused is found ga1lt)", the court, betore� 
awarding punishment, ma;y call for eTldence as to the� 
preTious cbaracter ot the ac~sed, and shall consider� 
his service record, log entries, etc. The accused� 
JII8T, at this time, make a statement in mitigation of� 
punishment.� 

(c) ~ sentence. 

1.. .All members vote on the punishment,� 
whether the)" bad voted for acquittal or� 
DOt_� 

i.. The court ~ forward to the conTening 
authoritT a recommenc3atio21 the.t the sentence 
be 8l1spencWd. 

1- The Judge advocate draws up the sentence. 
It is signed b)" all members and countersigned 
b7 the Ju~e advocate. The court 18 re-opened, 
the accused brought in, and the Judge advocate 
proDOunces the sentence. The court is then 
41sso1Ted. 

(12) R!p0rt of Proceesl1P£._ 

(a) The judge advocate transmits the minutes of the proceed,
ings, all documents and the original sentence to the commander
lD-chief, or senior officer, who transmits them to the 
.A.dmira1t7. If the accused was an officer, the commander-ln
chief or senior officer upon receipt of the proceedings, 
makes an immediate brief report b,r telegraph to the Aaairal tT. 

(b) .A.s soon as the court is dissolved, the president 
sends a letter to the convening authori tyo reporting the 
finding and sentence of the court. 
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(13) Review of sentence. 

(a) Co!!!!!IAJJdee1n-Chief or Senior Officer. 

If. af'ter reviewing the record. there is &D1' 
doubt as to the correctness of the find1Dc or 1~it7 
of the sentence. the commanderoo-ia-chief or senlor 
officer present will av01dputtinc the sentence into 
execution or suspending it pending reference to the 
Admiral107. 

The commander-tn-chief or senior officer present 
will po1nt out to the J.dm1ral t7 azul portion of the 
sentence or proceeding ceneral17. which mtq appear to 
him of doubtful le&&1it7. 

A.ll convictions b7 Courts-Ne-tial are reviewed 
b7 the .lam.ralt7. The sentence mEq alreac1;y have been 
ordered executed b7 the commander-in-chief, sen10r 
off'lcer or comm1tt1D& autbor1t7 as the case 'lIe;f' be. 
(Bote: Except in case of mu.tiD1', a death sentence 
will not be executed until the sentence has been 
eonf'lrmed b7 the Admiral1\Y or the commander-in-ch1ef 
on foreign station.) 

(14) sstlmce of rOM' Se1"'{i~de. Iqprisonment or Detent10A~ 

(a) The conven1D& 8uthorit7 1IEq. 1D a proper case. 
BIlspend a sentence of peDal serv1tude. impr1sonment. 
or detent10n. l!\lrther. the offender will 'be notified 
that lf his subsequent conduct is such as to Just1t,r a 
remission. 110 will be cancelled. In subnittiD8 tbe 
Court-Martial papers to the commander-in-chief or the 
Admiralty. the officer woo ordered the suspension llUet 
state his reasons for so do1D8. 

(b) The Admiralty or commander-tn-chief mq order such 
a sentence suspended. 

(c) Suspended sentenceQ remain in a state of suspenaion 
until a committal order is issued. or until the sentence 
is final17 remitted. It remains mspended for no loncer 
than twe~ve months, unle.s prior bad condnct of the offender 
bas required committal. 
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(d) S1spended sentences are reviewed "ery three 
monthe, unles. thq baTe been put into execution 
in the lIleantillle. If the offender is on a ship at 
sea, the review will be either 'b7 the commander
in-chief, or the officer who ordered the court
martial. All other cases are reviewed by the 
AdJB1raJ.t7. J.t the time of review. it will be 
decided whether the sentence is to still continue 
suspended or is to be remitted. 

(15) AdmiraltY' Review P01!!!rs-

Except in case of a sentence of death. which can only' 
be remitted b7 the Crown. the J.dJD1ra1ty' bas power to suspend. 
annul, or modit;y and sentence. It can 8ubstitute a lesser 
punishment or remit the whole or &n7 protion of the punish
ment. blt it cannot increase the degree or duration of ~ 
punishment. (This does not affect the right of a commander
in-chief or coIllll1ttlng authority to suspend a sentence or 
remit a suspended sentence. However. it does 110t appear 
that an:y lesser authority than the J.dm1raUy can otherwise 
a:>d1f¥ a sentence.) 

(16) APPeal •• 

lIo provision i. made for appeals either on the law or 
on the facts from the findings of 1Ia18l Courts-Martial. In 
practice. the minutes of all Courts-liartial are referred to 
the J1Idce Advocate of the J'J.eet for his report. On this 
~r' tM Admiral ty acts as it JDa7 be advi sed. (Nota: One 
author nllmits tha.t there is U inherent right of appeal to the 
Crown; that the question of Jurhdiction may be tested b7 an 
a.ction for false 1mprisODllent or by action for a writ of habeas 
corpu.. :&1t no instance erlsts of a !.til of certiorar.i being 
granted to briDg up the sentence of a Naval Court-Martial. 
Seotion 1158, Vol. XXVIII, HALSBURI'S LAWS OF ENGLA.ND, SECOnD 
ED.) 

6. pIOOIrLINJ.RY COURTS. (To be convened in time of war only. for the trial 
of officers for offenses lIlentioned in Seotion filA, Naval D1 sc1pl1ne Act.) 

.. Jsri8d1ctloa. 

(1) Pe~soa'. 

Officer, borne on the books of any of His Majesty's ships 
in CODlll1881on. 
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(2) Qffenses. 

The following specific d1sciplina17 offenses mq be 
tried b1' D1sciplina17 Courts whenever an officer having 
power to order a Court--Martial consid.ers the otfens does 
not necusi tate trial b7 Court-Martial, 

(a) Desertion ot post, sleeping on watch. or 
negligent performance ot dut1'. 

(b) Disobedience of orders or using threateniDg or 
insulting language to his superior officer. 

(c) ~rrell1ng or using reproachful speech or 
gestures. 

( d) Desertion. 

(e) Breaking out of ship. 

(f) Absence without leave. 

(g) Profanlt1'. drankenne8s and other immoralities. 

(h) Acts1Dthe prejudice ot good order and NaTal 
di 801pl1ne. 

b. AlZPo1ntmmt of' Court. 

Dlscipl1na17 courts are appointed b7 warrant from the conveniDg 
authori t1' who is an officer having power to order Courta-Yartial.. 
The president 18 named in the 1I8rrant and cannot be below the rank 
of commander. The court shall consist ot not less than three or 
more than five officer. At lea8t one officer should be ot the same 
relative rank as the accused. unless there are strong reasons to 
the contra17. The lerrant 8hall contain the names ot not lese than 
two spare members. 

c. :g,roce4.ure Preparato17 to Trial

(1) .A.pp11 aa.1{lon tor Trial. 

A Circumstantial Letter. charges. eto., are 8ent to the 
convening' author! ty in the same manner as in the discussion 
of trial b1' Court-Martial. This is necessarl1T so .ecause 
the convening authority above decides whether the circw.
stances warrant trial b7 Court-Yartlal or b;y Di sclpl1na17 
Court. 
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(2) RLrht of Accu"d W Goun8ll.. 

'I'M accused mq conduct his own Mse and he IIla7 bav. a 
p.r.on or parlOn. to a881.t JUII 4ur1nc the trial. whether 
an officer, lee&! aeiThor or &D7 other peraon. 

(3) nul of ConTeniD« 41lthqrUl. 

The oonven!.D& author1tT forwards to the president, With 
his warrant, a CopT of the O1rcum.taDtial Letter and the 
charge or charC". It, for &Zl7 realOn, the capta1n of the ship 
cannot act a. prosaaa.tor, the convenlDc authorit;y appoints one. 
II. thall al80 appobt an uperienc.d officer to act as clerk 
of the court. 

(4r) Q'rk of tV CoW. 

III Dlsc1pl1na!7 Courh, the clerk of the court assume8 
th. dnUe. which are carried out 'by the Judee advocate of a 
CoW-Martial. '!'bo •• dutie. 418=81.4 in the eJliPlanation ot the 
Court-Martial include ciT1Dc notice and furnbh1ni; docwnents to 
the acc'1l8.4, 8QJIIIOn1Dc win.sse., render advice to the proseaa.tor 
and the acaa.s.d, advise the court, protect the accused and be 
responsible for the m1Jmt.& of the trial. 

In addition, he will furnish the accused with a list of 
officer. appointed b7 the conveniDg author1t;y a& members of the 
court. If the accused intend. to object to 8D.7 members he 
1IIt1.8t 110 notit;v the clerk of the court DOt less than 12 hours 
before the time appointed for the sitt1!1& of the court. If no 
such DOtioe is glven, &fl7 objection made at the trial to &fl7 
member ..., be di-.llowed. 

cl. Procedure,t *e Trial. 

Trial procedure follows the same rales alrea.~ dlsaa.ssed for 
Court..-Martia1. Objection. to members, admb.1strat1on of oath. 
openinc of trial, functions of -friend of the accused. - effect of plea 
of p1IV, calling ot witnesses, etc., are governed b7 the same 
reeuJ.ations a. Courh-Martial. 

e. -;iMUoD of IltneBSel and Eyldenc!. 

The order in which witne8ses shall be called, who ~ emmlne 
theil, and the Bnlea of PNidence to be applied in D18clplina1'7 Courts 
follow tbe di.ca.ss1on of Court..uartla1. 
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t. The Detense. 

The accused, in Disciplinar,y Courts. will conduct his detense 
and is entitled to the same protection as in Courts-Martial proceedi.n€s. 

g. Amendment of Charge. Qpinion 01' the Court, and F;tniline. 

Charges may be amended, where necessa17. at the trial as in trials 
by Courts-Martial. 1f'hen voting, the vote of the majorit;y of the court 
will decide each question as in Courts-Martial. Since Disciplina.r;y 
Courts :..3ooot a\'ll8.rd judgment 01' death, tbat phase of Court..-artial 
cannot appl;y. Findings by Discipl1nar,y Courts and their procedure when 
there is a finding of guilt;y are governed by' the same rules discussed 
for Courts-Martial. 

h. §en tance. 

The following punishments may be inflictedl 

(1) Dismissal trom the service. 

(2) Thrtei ture ot Seniorit..,. 

(3) Diamissal from the ship. 

e4) Severe reprimand. or reprimand. 

(5) Thrfeiture of pay, bount;y, prize mone;y, allowances. annuities, 
pensions, gratuities, medals and decorations. 

(6) Slch minor punishment as are now inflicted according to 
Na~' custom, or ma.;y from time to time be allowed by' the Admiralt;y. 

VotiD8 on the sentence, preparation of sentence b;y the clerk ot the 
OOIIrt, announc1n8 sentence. reports to convening authorit;y and review of 
the sentence follow the same pl"ocednre as has been discussed for Courts
Martial. 

i. maposal ot Minutes. 

Minutes 01' the trial by Discipl1nar,y Court are prepared and go 
through the same channels to the Admiral t;y as in the case ot trial bT 
Court8-Martial. 
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EXHIBIT C 

THE 1919 ARI4Y comT MARTIAL CONTROVERSY 

1. Il!l'R0DUCTION 

The purpo.e of the Exhibit is to set forth, in some detail, 
the principal arguments of the 1919 critics and defenders of the Arrrr 
court urtial sYstem. Many of the arguments lI&de at that ti_ are 
equally pertinent to the present discussion of the Navy court martial 
systemo 

2. SOURCES 

The uterial herein presented has been principally obtained 
from the following sources: 

a. Critical of the Argoc 'lsterna 

(1)	 	Ansell, MilitarY Justice, (1919) 5 Cornell L.Q.I. 

(2)	 	Morgan, .:.T~he~E~x~8t~

Ansell Articles,
 


(3)	 	Report of The Collllldttee on MilitarY I§.w, filed 
with the Executive Committee of the American Bar 
A8sociation, July 1919, 94 - 10~ (Report of 
Minority Members). 

b.	 	 In Defente of the ArIlY System 

(1)	 	 MilitEY Justice During the War, A Letter from 
The Judge Advocate General of the Army to the 
Secretary of War, War Department, Washington, D.C., 
1919. (Hereinafter referred to as "JAG Letter"). 

(3)	 	Report of the Co!!J!llittee on Military La1J, filed 
with the Secretary of the Executi~ Committee 
of the American Bar Association, July 1919, 
pp. 36-47. (Hereinafter referred to ,s the 
"Bar Association Report"). 

(4)	 	 Bogert, Courts Martial: Criticism and Proposed 
Reforms, (1919) 5 Cornell L. Q. 18 

(5)	 	WigJlOl"e, Some lessons For Civil Justice t(\ be 
Learned FrO! Federal Military Justice, (1919) 
~. Bar Assoc. RePOrts 188, 218. 
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These argtments ~ be outlined as follows I 

.3.	 	 ARGUMENTS (1{ITlCAL at THE ARlllY COmT MARTIAL SYSTEM, 

a. The existing system of military justice was archaic, 
autocratic, and un-American. The Articles of War had been hastily 
adopted by Congress to meet an emergency, and been copied with very 
little change from the British Articles of 1774, which in turn were 
almost a literal translation or the Roman articles. 

b. The existing system arose out of and was reBUlated by 
mere power of military command rather than the law. Though a highly 
penal code, the Articles of War did little more than authorize a 
commander to do as he pleased. By adopting the Articles of War, 
Congress had abdicated its constitutional prerogative to ~e rules 
for the government of the Arm~ and had authorized military cOllI1land 
to aake such rules and apply them as it pleased, restrained by no 
law or judge.2 

c. Courts martial were not courts at all, but mere creatures 
of the appointing authority, to aid him in the enforcement of discipline. 
Although the convening authority selected the members of the court, 
whom the accused could challenge only for cause and one at a time, the 
challenge being determined by the other l1IEl!!lbers, the guarantees of 
impartiality of the convening authority and the court were inadequate • .3 

d. Members of courts were not learned in the law, and had 
no legal adviser but the trial judge advocate, who was primarily the 
prosecutor, and was l1sua!ly of less rank and experience than the 
members of the courto 4 

e. The procedure for preferring charges and lringing an 
accused to trial were ineffective to provent hasty or ill-advised 
action by officers exeroising general court martial jurisdiction, the 
reference of trivial or ill-founded charges to general courts, and long 
arrest or c~nfinement without trial. 5 

f. The control of the convening and other superior military 
authority over the court and its findings was almost absolute. The 
convening authority could overrule any decision or ruling of the court 
martial and order the court to proceed in accordance with his views o 

He could order reconsideration of an acquittal, with the reau!t that 
even the ult6mate conclusion of guilt or innocence was subject to 
his control. 

- - -. - - ~ - - - - - - - --- ----- -- - - -- - - - - - 
1	 	 Ansell, Military Justice, (1919) 5 Cornell L.Q.l. Although asserted 

as a fact by General Ansell, the last part of this proposition is of 
doubtfui accuracy, and ignores the long history of the British 
Articles prior to 1T74. 

2 l!1. at 3. 
3 
4 
5 
6 

jQ. at 6. 
.!!!. at 8. 
l!1. at 11. 
IlL at 12. 
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g. The proceedings of a court Jl8rtial were not subject 
to jUdicial review. The on!,. review was b)" the convening or superior 
mllitar)" authority, who lIight haTe the benefit of legal advice froll 
officers of' the Judge Advocate General' s Departaent, but was not 
required to follow it. Except in a ca8e in which the statute required 
confir_tion, or the proceedings were void for lack of jurisdiction, 
the action of the reviewing authorit,. was final, and the onl,. s\,11>
8equent relief for an accused was by wa,. of clemenc,..7 

h. A8 a result, the sentences imposed b,. court martial 
were "8hockingl,. harsh" and frequentl,. "shamefull,. unjust."8 General 
Ansell concluded his remarks b,. describing military justice as a 
"lawle8a" s)"Stell, which re8ulted in oppres8ion, gross injustice, and 
discipline through terrorization, and which was totally unsuited to 
our citizen armles.9 Professor Morganle conclu8ions were somewhat 
JI01'e restrained. The,. are worth quoting in full: 

"It therefore seems too clear for argument that the 
principle at the foundation of the existing s,.stem is 
the supremac,. of militar)" COll1ll8.nd. To maintain that 
principle, militar,. command dominates and controls the 
proceeding from its initiation to the final execution 
of the sentence. li'hile the actual trial has the 
sellblance of a jUdicial proceeding ~nd is required to 
be comucted pur8uant to the forma of law, in its 
essence it is a mere admini8trative inve8tigation; 
for the final determlnatton whether the trial has been 
legall,. and properly conducted lie8 not with a judicial 
bod,. or officer but 1'1th the military. In truth and in 
fact, UDder the s)"Stem as administered by the TJar 
Department, courts martial are exactly what Colonel 
Winthrop has asserted them to be, namely, 

'simply inatrUll9ntalitiee of the executive power 
provided by Congress for tho President as Commamer
in-Chief to aid him in properly cOl1ll'llanding the army 
and navy and enforcing discipline therein and 
utilized under his orders or those of his authorized 
military representatives.' 

"To be sure, the United States Supreme Court has held other
wise, saying that a court martial is a court of' special and 
luited jurisdiction, and approving the following statement 
of Attorney General Bates: 

'The whole proceeding from its inception is judicial. 
The trial, find ing and sentence are the solemn acts of 
a court organized and conducted under the authority of 

7 jg. at 13. 
8 J!1. at 7. 
9 .l4. at 14. 



 

 

 

 

 

 

aDd according to the prescribed t'oru ot' law. 
It sits to p&ee upon the aoet sacred questions 
ot' bwIan rights that are eTer placed on trial 
in a court of jutice; rights which. in the 
very nature of things, can neither be exposed 
to danger nor subjected to the uncontrolled will 
of any II&n, but which !lUst be adjud~ed according 
to law. (RuM]e T. United Stats, (1887) 122 
U.S. 543, 557, 7 Sup. Ct. 1141 .' 

-But so long a8 the court urt1al, which, t'or this purpose 
includes reTiewing and contirlling authoritiee, does not 
exceed its special and lillited jurisdiction, the civil 
courts are without power to interfere with it. proceedings, 
findings or sentence. Consequently the military theo!'7 
prevails and will continu~ to prevail until changed 1>7 
legielation.-IO 

Prot'essar IIcrgan concluded his defense of the Challberlain BUI 
1>7 n,.ings 

-ObYiouel,. the ~.ic principle ot' this bill is the YerJ 
antithesis of that of the existing court martial systea. 
The thear,. upon which this bill is framed is that the 
tribunal erected b;y Congr'!ts8 for the deterllination ot' 
the guUt or innocence ot' a person subject to militar,. 
law is a court, that is proceedings from beginning to 
end are judicial, and that the questions properl,. sub
a1tted to it are to be judicially determined. A. the 
cirtl judiciary is free frOIl the control ot the executive, 
eo the military judiciary IlIUSt _ untr&lllll8lled and uncon
trolled in the exercise of its tunetions ~ the power ot' 
lIIilitary co.and. The decision of questions of law and 
legal rights is not an attribute ot' JI11itary co_nd. 
Which theory should prevail in a country whose soldiers 
are citizens and whose citizens in every war must become 
solrliers1 nlL 

4. ARGUKENTS IN DEFENSE OF THE ARMY COURT MARTIAL stsTEII: 

a. The military code ot' the United States was no IIOre archaic 
than the federal civil cri.inal eode.12 

b. Military juatice was not arbitrary, but proceeded by the 
application ot' strict rules, 80 drawn as to give equal and t'air treat
ment. to all mftn, and to protect thell both against I18re arbitrary 
discretion and the int1exible rigor ot' automatic penalties. Eve!'7 
record was carefully reviewed t'or legal error both by the reviewing 
autborit,. and by the JUdge Advocate General, and in serious case8 by a 

- ---. -. ~ -- -- - -------- --- - - --- --- -
10 Morgan, The Exieting Court Martial SIStem and the ADlell Letterp, 

(1919) 29 Yale L. J. 52, 66, citing Winthrop, PtilitarY Law and 
Precede!dtl (1886) 53 

11 ~ at 73 
12 JAG Letter, 20-21 -C4



  

 

 

 

 
 

 

boerd or re.iew CO.i8ed of e.inent la.,..rs and Jpdgea. llareover, 

e~,. accused ~nJo18d the privilege of autoaatie appellate review, 

granted in civili,n Justiee onl,. to those who sought it and could 

&rford the eost. ;" 


c. CcMIMand Decesearil,. e.traeed and iaplied, not. mereI,. 
the right to direet and use the military force, but the duty and 
authority to sake and maintain this force fit and suitable to its 
purpose by instruetion, training and discipline. Good results could 
n'Ot be expected it COllllll8.nd of arllies were divorced trom their training 
and discipline, command being reposed in one set of men while the 
creation and maintenance of discipline was placed in other hands. 
Since the real purpose of oourt urtial was to enable oOlll!l8.nders to 
insure discipline in their forces, rather than to "exemplify nice17 
teehnical rules of law," it !light be questioned whether this end 
will be better .ernd by taking the working of this agency out of the 
hands of those who, as soldier., know much of dbcipline and something 
of military law, and putting it into the hands of those who as lawyers 
know much ot law but little of soldieripg, or ot the disoipline 
indispensable to successful soldiering.14 

d. While the right of prescribing the tunduental rules 
~or the government of armies has been lodged in the legi8lature, 
historically the execution and adllinistration of those rules has 
always been vested in the hierarchy of COlIIII&nd. This division ot 
powers was recognized by our Constitution, which made the President 
Co_nder-in-Chiet of the Arrtr1 and the Navy. To take out of the 
hallds or those to wholl COJlllD&nd was confided, from the President down, 
the ettective use of courts martial as instruments to enforce -1is
eipl1ne, and veat it in an independent agenc,., headed b,. a civilian 
court ot appeals, as was proposed by the Chamberlain Bill, was an 
attempt to "eJl&8culate the legitiaate and theretofore undisputed 
authority ot the President as Colllll8.nder-in-Chier." Aa such it was 
open to aerious question on legal and constitutional grounds. But, 
even it legally competent, the proposal to deprive a commander, who 
had the power to order aen into battle, with death and mutilation 
of ~ certain, the antecedent authority to achieve such discipline 
as should minimize death and multiply the chances ot victory, and to 
put it in the hands ot one whose special qualifications was law and 
wbose knowledge ot disoiplinary requirements might be of the slightest, 
ebou1~ be a new departure the unwisdom of which was startingly apparent.15 

e. S1ailarly, the proposal to give the statf Judge advocate, 
or similar legal ofticer, power to decide whether a prosecution should 
be brought at all, to fix the sentence, or to suspend, modify, or 
vacate it, would "operate to take the discipline of the army outside 
of the commanding officers and place it in the hands of those who were 
practically civilians, who would not understand the soldier or his 
problems half as well as the officers who had fought with hill, but who 
could be entirely unconc~~d with the gifgntic problem of making an 
ar~ efficient and making an aray fight."------ - - -  - - - - - -  - - -  - - - - -  - _ .. - - - -
13 ~ letter, at p. 13-18 

14 Kernan Report, 6 

15 Kernan Report, at p. 6-9. 

16 Bar A!Soc3t!oh Repott, (1919) 41. 
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f. Punishment by m11itary courta 18 not at all for the 
sake of vengeance, nor, except in a very subordinate way, is it for 
the amendment or reformation of the offender: its great purpose, 
the one to whicb all other purposes are secondary, is to secure an 
efficient fightfng unit by making it a disciplined one. This being 
the cue, the pun1l1hment must be soundly adjusted to the needs of 
discipline all those needs exist at the ti.e and place of itll impoII
Ulon. PunisMent should be light when the offense is found to be 
comparatively innocuous to discipline, and drastic when efficiency 
18 illperiled. "And this furnishes the conclusive argument for 
keeping the administration of military justice through the court 
I181'tial agency in the hands of those officers "ho, being assigned 
to command troops, are thereby vested with the chief responsibility 
for the discipline and fighting efficiency of those troops. Per 
contra, it dl8poses of the theory that the lawyer rather than the 
soldier is the one to WhOll, by virtue of his expert legal knowledge, 
courts ma.rtial, as an adjunot of armies, should be delivered for 
administration. "17 

g. It was not true that soldiers could be put on trial 
by a cODander's arbitrary act, without prelillinary inquiry into 
'jhe proMb111ty of the charge. The requirelllent of the Manual for 
Court. I!l?,rtlal that there be a thorough Itn'8l1tigatlon prior to 
trial prevented this. COIIIDIlnding officerll hsd not i1) fact put on 
trial a needlesllly large nuaber of trivial charges.18 

h. Memberll of courts .artlal are as well equipped, by 
training, knowledge, and background, to pass upon the questions whicb 
come before them as was the average civilian Jury. Furtbermore, all 
officers received training in lI11itary law. There would be no advantage 
in having enlisted lien sit on courts. It would result in friction 
between the men, and enlisted _n were generally opposed to tbe idea. 
Tbe trial judge advocates and defense counsel used in courts martial 
were, 110 far as possible, officerII trained and IIklll~ in military law. 
During the war many, if not most of tbem, were lawyers ~ profession. 
It wall not practical, however, during the war, to have officers of as 
high rank as the president of the court act in these capacities. As 
it was, the organization of court. IIBrtial was already a serious drain 
on the lIilitary efficiency of combat organizationa. Whatever errors 
may have been made frOIl tillle to tille by inadeQ!late defense counsel 
1l'8re cured by the system of automatic appeals.~9 

i. The sts.rf Judge advocate, whose duty it was to advise 
the convening authority, was an officer of field grade, specially 
trained in lI11itery law. It was his duty to prevent the occurrence 
of illegalities, and to enforce the law as fully on behalf of the 
accused as on behalf of the GoverDll8nt. It wall not true that 

- - -- - -- -- -. - . - - - -- -- - - --- - - - --
17 Kernan Report, at pp. 12-13.
 

18 JAG Letter, at pp. 21-24.
 

19 JAG Letter, at pp. 24-30; Bar Ap80clation Report, at p. 39.
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military co.anders taUed to tollow the advice ot their responsible 
legal ofticers. or the cases received in the Office of the Judge 
AdvoCate General during the war, in whioh 1DOc:liticatioll or disapproTal 
had been recolIJII8nded on legal grounds either to the reviewing autborit7 
or to the Secretary ot War, such recommendationa had been tollowed in 
all but 2.6~ ot the cases. The tailure of the Judge Advocate General 
to take final action in certain cases to set aside convictions was 
not attributable to a~ unsympathetio attitude on his pert, but to 
the nature ot the law under which his otfice had been established and 
hie duties detiDed, under which his action was purely advisor1 and 
power to act final17 on sentences was lett where it had alwa1s been, 
with the commanding officer concerned.20 

'k. The power to return a case tor reconeideration of a 
judgment of acquittal had been sparingly exercised, and in a Ilajorit7 
of the cases the court had adhered to its findinge. However, there 
was no real rtason why the power should not be abolished, if that 
was desired.2 

--' /) ~ There was, in tact, DO widespread injustice during the 
war, as had been alleged by critics of the court martial systell. 
ortenees which to CiTllilllUl seeMd trivial, such as absence without 
leave for a short time, or disobedience ot orders, could be of the 
utmost seriousness UDder battle oonditions. Nor were eoldiers 
harehly or inhumanly pmillhed. Those guilty of purely militer1 
ottenses, near17 alwa18 served indeterminate sentences in diBciplinar,y 
barracke, with the opportunity of restoration to duty.22 

~ II. The objection that there was too MUch Tariation in 
sentences 1.JIpoBed by courts IIllU'tial was unsound. Sucb variation as 
existed was attributable to the ditterent disciplinary and aorale 
condition wbich prevailed in different c~nds and in difterent 
areas, and which were best known to the court and reviewing authority 
originally responsible for the sentence. Siailar vari.tiona existed 
in the sentences ot the civilian courts ot the various states. More
over, an etfort had been aade to equalise sentences, so tar as consistent 
with the circu1l8tanees ot Mch cue, by the exercise ot the clemency 
power.23 

The oonclue1ons ot the lernan Board were: 

"FrOil the toregoing discussion it will be apparent 
that, in the opinion ot this board, the existing court 
martial system ie funduentally sound and well calculated 
to serTe successtully the ends for which it was created. 
It is an evolution representing oonstant change and 
growth. No dab is ..de that it ie a pertect s7ste., 

--- -~ -- --. -- - - --- ---- -- - - -------- -
20 JAG Letter, at p. 47-62. 
21 JAG Letter, at p. 32-34. 
22 JAG tetter, at p. 18-20; Iernan Report, at p. 10. 
2) JAG Letter, at pp. 43-46; knan Report, at pp. 10-12. 
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rather it i. distinotl1 adaitted that in the light or 
experience change• ...,. be aade now in t" direotion or 
illlp1"ove_nt. Under it, error. in the proceedings, the 
tindings, and in the "&aUre or puniahllent occur tro. 
tt. to time. This has alwalll been .0 and wUl alw~ 
be so in .OM ..asure. But thi. is DOt peculiar to 
the court aartial; it is true ot all agencies created 
and adllinistered b1 _n. lI1litar,. justice is carried 
out at times under great urgene,. and .tre.s, where the 
nice deliberation and rinish ot the civil Jrocedure is 
utterl,. iJapoesible. Par reasons alread,. set out, we 
believe it WlWise to take too ..riou.l,. the critieiau 
or those who tor. conclusions at a distanoe and in the 
halt light of the written reC9rd, shut out trOll llIUch 
that would give vividness and understanding it the,. 
but had 1t to guide theil, &8 tho.e who actuall,. tried 
the caee did have. 

"Writing long after the Cirll War, an author who 
had probabl,. examined with greater thoroughness than 
aD7 other man the detailed hietor,. or lIilitar,r ~U8tice 
in that war gave this deliberate opinion in speaking 
of orders issued 'b1 .Uitar,. cOlIIII&ndersl 

I In the orders in which the,. act upon the proceed
ings and sentenees or courts urtial the,. exercise 
an author1t,. exprenl,. conterred upon them b7 
statute, though here, too, tbe,. act practicalI,. as 
substitutes for the C~nder in Chier, The ver,. 
nuMl"OUS orders, especiall,. or the latter character, 
issued during the late war, are a 1I0nu.nt to the 
ridelit,. to dut,. and acrupuloua regard ror justice 
which have in general characterized our high 
cOlllanders in w~ as well as in peace. In the 
thoueande or these orders published during that 
period tro. the headquarters or the various depart
..nts, divisions, districts, brigades, &rmies, and 
ar~ corpe the errors or 1_ d1l!lcovered have been 
strikingl,. rew, and the cues in which Justice has 
not clearl,. been duly administered 80st rare.' 

"Th1a board entertains no doubt that after the present 
hostile criticiSMS, hast,. and sweeping and baaed upon care
full,. selected exceptions, has cooled orr, the tuture and 
tinal judgment, resting upon fuller knowledge and forll8ci 
under the benigh intluence or a_just per.pective, wUl be 
IlUch like the one just quoted.-24 

24	 	 ~:n Reporf, at pp. 13-14 citing Winthrop, IIUitarI Law and 
;precedents, 1886) 39. 
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~HIBIT "D" 

mISm m AS vpgpjllS QI CiOlJRtS::IQRUU,l 

i'he Jrenah have olle lroncoa 011 the court tor tr1al ot a soldier. He 11 
usaallT an adJutant, the higtlest nonooa grade. The Gel"lllaJlS (since 1933) 
have one or two Judt;es ot the ..e grade aa 'he accused. !be Sris. Oourt hal 
s1x Jud&es, three selected trOll the noncoml and prbat.s ot the divisioll. It 
is DOt mon it a court 18 80 composed for trial ot ofticers, but most countriel 
tollow the 1"l11e that DO one should be tried b;r an inferior in rank. Great :BriVolD. 
Canada, 'Holland. :Belgium, Rnssia, ltalT, and Japan do not bave enl1.ted personnel 
as members of courte-JllBrtial. 

!he five-man co_ittee of the American lJar ,188oc1at10n, appo1nhd in 1919,
 

diTided on this question, three being def'1aUel7 againa' it. !heT re,ported that
 

serpants and !,rivates to whom the7 had Wked 41d not taTor it, e~ress1ng the
 

op1nion that 1t would be hard tor him on the "colIIp&I!I' streetM it he sat on a JV7.
 

!he majoritT also thought it would _r.t. triction between offioerl ..d men and
 


,had a distinct pqchologieal 4ieac1vantage if privates bad power to overrule. 
their verdicts the orders ot their superiors and adJll1ahter an lIJ1wriUea law of 
their Oft. Tbe7 also thought that there should be inculcated in enlisted men a 
habU ot sind which looks to the officer tor directions and considers h1II the 
trustee ot the law. !heT found tbat "a. a whole the otficer is trusted and 
respechd.· (Report pages 38-39.) The two-man miJlorU7 recommended that a 
~eneral courl condit of a Prel1den~udge Advocate and, for the trial of a 
soldier, the balance ot the court sho1l14 be soldiers if the accused 80 requested 
in writing. (Report p8&8s 9:t-95.) 

The Xerman :Board apressed its views ae follows: 

-The Ohamberlain bill 'UJ1d.er the proposed article makes soldiers 
legallT competent to serTe on general end special courts. ~ :Board 
does not conaa.r in this proposal. ~ indiTidual e~erience. and re
IIUta of 1nTesUgation and inqu11'7 made bT the board indicate that 
of'ticers who bave composed court...rt1al are alert in relation to 
the rights and interestl of eIl1isted lien. The board is of the opinion 
that the proposed ~e 1& out of barmou;r with the .American conception 
ot democraq and of our confidence in our institutions. The change 
would seem 1;0 be more in harDou;r with that f01'll of dilcipline which 
in Europe rec8l1t17 resulted in the establhhment of eoUiera l and 
workmen's counoUs. Court membership necessitates DOt only the inteD
tion to be fair and impartial, 'but the capacit7 to discern the tNth, 
the abUit7 to weigh eT1dence, and the e~erieDce to fix puniahllents, 
commensurate with the o:tfense and with the need to deter others. !hese 
qualities usaal17 1mp:l1' education and e]penence on the part of the 
court members. In our armie. under our democratic institutions the 
class of men who possees these qualities in the tI1l.lest aeasure are 
the otficers tor the reason that under the deaocratic test8 _de and 
applied for the creation of officers, the enlisted men who posiesl 

~----------~--~-------------~----~--~----
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au.ch qI18lities ill ~e tulle.t aeasure 'become ott1cer.. The IIlll.tel.
 
men ot our araie. bave fUll cont1clence i. the falnae•• and abll1\T
 
ot officers to do justice a••ember. of court••
 

l!here are other obJeoUon. ~ the propo.ed change. Inl.iatecl 
men in olo.e oomradeship. a. the7 are, W1\h the tIDli.ted personnel 
of their 1Dl1ta. would at tinu.clhclo.e the 48ta11. ot trial •• how 
ODe or another officer voted or Tined a parUeular case. with Obrl0U8 
_llarra.smen' to cl1scipline. Service lv eD.1i.tecl aen on court.-.arti81 
would intertere with their other work. !heir inclusion would UIO'1II1t 
to a proclamation that the officer. are 1Ulqual1:t1ed ~ 40 JU8tice to 
the enll.ted aen. M11i ta1"7 court. consti~te aa a«enC7 tor tbe _int.. 
-.nee of clho1pl1ne, an agenq which 18 on. of COIIJII&ad. !he propo..4 
cban8e is a~ froa this sound aad llece.8a1"7 OOJiCe,pt101l of 41.o1pU.ae. 
(Report PaBa 18.) 

General Charle. P. Swnmerall, Chief of statf of ,he b:s7, 1926-30, 
test1f71ng 'before a Senate aJ,booJlllll1\1iee on September 23, 1919, lI&iel: IThere 
are presented to me certain e••ential clifferencel in the propo.ed article. fro. 
tbe e:d..Ung article.. !be fird 1a order is the oOlllpoaltiOIl of a oour$ 1Jl 
which 1t is provided that eoldier. are competent to s1t on oourt...-.rtial. I 
do llot bell"e II1ch a provision i. 1I18e, or that it would proaa.ce $be rellll1t8 
which pampa are .o\1&ht. I believe the 88ntla_t is ,;eneral. with oft1cers to 
••cure fair treatment and con.iurate treatmea.t to our aen. In rq 01ftl e2perieace, 
there is werT cles1re to m1n1Jll1.e the p1U1hJ:aent of aen, to secure Justice, to 
preserve their co1lfid.ence i. 41.cipliu, aad to _inMa high lta1ldarcl. of 
morale, lelf-respect, and contentlll8nt iA a COaDa1l4. In the firet place, I 40 
not thillk that our enlh1ied aen would be qaa1it1ed b7 tra1niBC or b7 their dutie. 
to IIit a ••ellbere of a couri-artial. I doubt it the effect on thea or on their 
a.sooiates would be lUoh a. to uerea•• the co1lfldence that theT 1IOUld have i. 
a court, or inorease their happ11le.e a the 001lmU4. L1ke azq 1U1tried thbg, it 
would be aD. experiment, ad lt 1. -.q op1n1oa that it would not be a Il1cC8eaful 
experiment. 

SeDater hrcu 11bat 18 JOur oplJl1on al to the cleBir. of the a•• thea
selve., it the _tter ftl pllt before thea whether theT abould have that dIlt71 1 

General SUJllDeralla II think a certain olass would desire it, but it 1a 
., opinion that a great ~ wo1l1.d 'be opposed to it. Discipline is IOJldh1ac 
tbat b peculiar to the aUI \aq .en-lce, 'but it 1s the veO' foundatiQn of \he 
al1itar;y .en-ice, and. I sa of the opinion tbat we .bJuld be vef7 conservative 
ln .ldng radical clepam.re. ftooa a I7lt_ which hal beell v1ncl1cate4 1JI. aaDT 
varletiel of circusstance.. !be ohaace ailbt succeed, but I doubt it•••• 

II woULd Aot 8A7 to have &Jq portioll of it 80 0 __ 

poseel; but to have a court oollpOHd altopther 0'1 en11nedll8n woulcl 'be 'fatal 
to 41.cipline. !o bave a court compo.ed part17 of enl.ilted aen would be le•• 
lDJuriou.s. The proportioll here reoollllDen4ed alght DOt have e:tq effect upon the 
procedDre at all.' 

SeDator kr.. IIJiow large cb Tou feel that the proportios of eD11ate4 
JleIl could be _felT aa4el Or abould a chaage b...de at 81UI 
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General SwLlne:re.lls iiI do not think it would do any good sir. I preter 
the presen~ Articles of War to those propo .ed, with respect to the composition 
and appointment ot courh-ma.rt1a1.· (Hearings Pages 350-51) 

General John F. OIJbr'a,n, Commander of the 27th (Iew York Jrational Gaard) 
D1.v1sion. said to the 86D1e coDl!liUee on September 3. 1919. in answer to SeDator 
'la.rrenl I question - t'n th relation to private soldiera. enliatecl men, serrlnc 
aa members of courts in tr1aJ.s of enlisted lien aud noncommissioned otficers. 
what is your judgment as to the views of the men th6llleelve., as to whether it 
would be desired by the enli.ted force. or lIhether they would preter to bave U 
th~ wa:T it is at pruent, beiDg tried by all commissioned oftic,era" .. 

ItI think: I can answer thatl I know I can answer 
that positively in my own division. The lien were se.tisfied with the system ot 
court ...mart1al as practioed in the division. and I have a strong impreB8ion 
tl:nt the same view exishd throughout the Guard divisions and the Regalar .A.1'WI' 
divisions. In other words, that the men would not care for and do not seek the 
opportuni V to serve on courts. 

'The phase of thi. snbJect tbat appeal. to me .c>at 
is thiss Membership on a court implies that the officer detailed pos..ssea 
uper1enoe, Ju4gment, illlpartiality. and knowledge ot the requirement. and need. 
at the military service at the time. Now, under our dBllIOeratic syshm U 1, 
the fact that in war our officers come from the ranks, and necesearl17 they are 
those in the ranks, or were those in the ranks, IlOst fitted by edncation and 
other qualitications to become officers. Hence, if we put enlisted men on 
courts, we I!P into ,hat olass of the .A.rmy - knowingly go into it - where are 
to be found those least qualified in relation to these qualities to pert01'll the 
fanctions ot officers, c1etalled to courts. 

NTh.a, I think, too, were enlisted men to be detailed 
as members of courts, it would be unfortunate in a discipl1m.ry way. I think 
that their comrades would ask them how they and how the officers of the courl 
voted, and I do not think that would be in the interest ot discipline. I (Rea~ 
ings p8&e 321) 

Mr. J. :B. W. Gardner, a graduate of West Point (1905) who served as an 
officer and tor three years as an instructor of law there, an4 who was vef7 
critical of the relations of officers and men of the .Al"Iq, said of this proposall 

'There are a few points in connection with this pro
po sed bill. tbat troll such experi ence as I bave had, I am not entirely in accord 
with. I do not think that general cour's, or in fact any courts, ahould contain 
enlisted men. .As cour' ..martial are at present orgaDized. junior otficers are 
frequently, if not invariably, influenced by the opinion of their seniors on 10he 
court. This contition 1iOuld be mtlah aggravated if enlisted lien, whether privates 
or noncommissioned officers, were to sit in such capacity. Moreover, such a step 
leans to_rd rwming one deparlment ot the .A.r"11IJ" to a soviet, and is, therefore, 
drawing '00 cl08e '0 lk>laheYism. It is Jq' opinion that if through a proper legal 
code. adopted b;y Conge.s, wi •• reatrictions are thrown around the power of 
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aUitar7 COlDlJlaJ1el. in it. ada1Jlhtration of ai11tal'7 Justice. there will be no 
aeeel for auch a radical anel questionable cbaDge in the Constitution of tbe 
eourt. I think. therefore. that in this part1cular the bill goes too far. 
(Heariuge pace 370) 

MaJor J. E. ~cie. retireel, also a graduate of Yest Point and for four 
years an inltrnctor in law there. who also 1n general adTocated the Chamberlain 
bUl, e~re88ed him••lf on this question: 

Senator .rrenl "You bave noticed. of course. in the Cbamberlain bill. 
the proposition that in courts-martial - you were speaking of this trouble 
t1:8t there mq be included. or shall be included in fa.ct. enlisted men, in the 
trial of EIl1i.teel men and noncollll1ise1oned officer•• I 

Senator Warrenl ltTou were speaking of the ine:r.;perience and ignorance of 
officers. and of course that would apply below as well &8 above; and. I agree wiib 
10u tl:at probab17 there 18 IIOre trouble about that than about any-th1.Dg els•• I 

senator Warr.u lWould 70u like to tell us what 70u think a.bout tbat 
proposition?' 

KaJor Baneiel II think it is a Tery doubtful e:zpedient, because of course. 
as 70u TerT Justly rQBB.rked, an enlisted man would be very much leu competent, 
in general. to pass on tboae questions than an officer. .And, again, in the .l~ 

as it now ensta - I meaD in time of peace, tbe enlisted man will pro~bly be 
entirely ..bord.1nate to his officers who are on the courts." (Hearings page 32) 

In testi~ before the committee on .lpril 9. 1946, General Jacob L. Devers. 
ColllllB%l.dinC General of tbe .lnq Ground Forces, and formerly in commnd of the 6th 
J.n:rr Group in Germall¥••icls Il!kIJ.hted men are not detailed on courts-lll9,rtial 
because it is a respons1b1l1ty of cOlllDl8Jld to maintain discipline. This is trn. 
1ll civll 11f. as well as 1n the .lI'Ul1'. The very sinew of enforcement comes from 
vasted authority which ultimately climbs throU&h the chain of command to the 
Commande1'-1n-Chief. This principle of enforc8llent by sentors is applied alike to 
officers end enlisted men and DO one i. ever tried before a court constituted of 
equivalenh or juniors in rank. This is as it should be because e:xperience, juo&
ment, and breadth of view vill be found amongst those who bave been trained for 
rel!pOnaibU1ty and who haTe shouldered responsibility rather tban among those who 
have never 1:8d 1Il0re t18n limited training and responsibility. 

lIn the enforcement of law and regulation, it bas been found all to fr0
quent1.7 tbat enlisted man on gnard and military police are 1nclined to apply the 
'live and let live' rule of enforcement of regulations. They will 1n the final 
analyds be only 80S good as the officer over them, and who bas disciplinary control 
over them. Slch men placed 1n & pos! tion of 1nviolability as a court member and 
with no responsibllity for the continuting administration and discipline of the 
command maT be inclined to let sentiment overrnle judgment." 



LieuteDant General Ira C. Eaker. Deputy Command.er. J.J:1q .A.1r )brces. 
favored enlisted men on courts. and proposed that court members be de1iaUed 
from a qualit1ed eligible list. Ria remarks are not available. 

ot letters fUed with the committee. 10 out ot 38 favored enlisted men 
on general courts; of these ten. three of the writers claimed service 1n th1 s 
war. and two 111, World 1ar I. Out of 22 lethrl su.bJIl1tted by JAGD officers ia 
ETO in response to a letter from the Branch Office inn ti:og suggestions. on3.7 
one recommended eli,ted court JIlembers and he thoU&httbe sentence should not 
be voted by' the court. but fixed by' the reviewing author1V. 
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war. and two 111, World 1ar I. Out of 22 lethrl su.bJIl1tted by JAGD officers ia 
ETO in response to a letter from the Branch Office inn ti:og suggestions. on3.7 
one recommended eli,ted court JIlembers and he thoU&httbe sentence should not 
be voted by' the court. but fixed by' the reviewing author1V. 
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