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SUMMARY RECORD OF THE FIRST MEETING 

held on Wednesday, 6 March 1974, at 10.30 a.m. 

Chairman: Mr. TVIALLIK (Poland) 

ORGANIZATION OF WORK 

1. The CHAIRMAN drew attention to the Committee's provisional 

agenda, contained in document CDDH/5, pa~e 3. The two draft 

Protocols to be considered by the Conference were the product 

of hard work by the International Committee and other bodies of 

the Red Cross and by groups of ~overnment experts. ~hey were 

concerned with matters which made it necessary to supplement the 

four Geneva Conventions of 1949. includin~ the reaffirmation and 

development of measures for the protection of wounded. sick and 

shipwrecked persons~ medical personnel~ and methods and means of 

aiding the victims of armed conflicts and of safe~uardin~ their 

life and health. The articles of the draft Protocols were the 

result of ideas expressed at a number of conferences of experts 

and had been accepted in essence by the XXIInd International 

Conference of the Red Cross at Teheran in 1973. In considering 

particular articles it should be borne in mind that the wordin~ 


was of ~reat humanitarian importance. 


2. The Committee had a t';reat responsibility in draltJinr.r. up a new 
legal instrument of international humanitarian law. The 
possibility of alleviatin~ the sufferin~ of victims of armed 
conflict; saving their lives and protectinE their dignity would in 
a large measure depend on the clarity of each of the relevant 
legal provisions. 

3. He proposed that, as the Conference had not yet adopted its 
rules of procedure J the Committee should, for the time being~ like 
the plenary meetin~. take decisions by consensus or by simple 
majority vote. 

It was so a~reed. 

4. The CHAIRMAN said that the Committee woulc1 have to decide 
on a number of questions. The first was whether to set up a 
Technical Sub~Committee to deal with the annex to draft Protocol 
I entitled :'Regulations concerning the identification and marking 
of medical personnel, units and means of transport, and civil 
defence personnel. equipment and means of transport i and to be• 

composed of experts appointed by dele~ations on the Committee. 
Secondly, if it was decided to set up a SubCommittee it would be 
necessary also to decide whether the Chairman and Vice-Chairman 
should be appointed by the Committee or the Sub' Committee: to fix 
~ date for the Sub"Committee to start work,; and to extend an 
lnVitation to representatives of international organizations 
specializing in the relevant subjects. 
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5. The third question was the establishment of R Draftin~ 


Committee on which the revional p-roups and the official lanrual?:es 

of the Conference would by fully represented. All delegations 

could attend meetings of the Drafting Committee but only those 

which had submitted amendments or proposals could speak. The 

question of the appointment of the Chairman and Vice-Chairman of 

the Drafting Committee would have to be decided in the same way as 

for the Technical Sub~Committee on markin.~. 


6. He suggested that the Committee should consider the articles 

of draft Protocols I and II assi~ned to it in the order in which 

they appeared in those two documents. 


7. He proposed that the discussion on each article should be 
~receded by an introduction by a representative of the International 
Committee of the Red Cross (ICRC)) 2fter which the aT'lendments and 
proposals submitted by dele~ations would be read out; and that 
,after 	the discussion in the Con!';ittee all amendments and proposals 
which had not been rejected s,hould be sent to the Draftinf'" Committee" 
whose report, after adoption by the Committee. would be sent to the 
plenary meetinp or direct to the Draftinr Comnittee of the 
Conference. The texts prepared by the Technical Suh 'Co~mittee 
should be submitted to the Draftinp Committee which would then 
refer therr to the CO:'"'i ttee for conside:r'r1tion, 

8. Mr. DED~ES (;Jptherlands) said that he fully supported the 

idea of appointinr:: a Draftin(~ Comn:i ttee. He sur::f::ested tr,at' it 

should be composed of as many members as had been the Draftin~ 


Committee of CO!'1r:1ittee I of the second session of the Conference 

of Government Experts on the Reaffirmation and Development of 

International Humanitarian Law applicable in Armed Conflicts. held 

in 1972. 


9. Mr. SCHULTZ (Denmark) said that it was essential to speed 
up the Committee's work .. in order to make up for lost time 
and for the fact that the COT'l~ittee could apparently not meet 
every day. For that reason. he had noted with satisfaction that 
the Chairman had not proposed a general debate. He sug~ested 
that the COT'lmittee should decide to go throu~h all the three main 
parts - wounded, sick and shipwrecked person~: civil defence 
and relief- and then concentrate on draft Protocol I. only 
starting on draft Protocol II if there were time. 

10. He fully supported the Chairman's proposal to set up a 
Drafting Committee com~oscd of representatives of all the re~ional 
groups represented in the Committee. When discussing each 
article in turn_ the COJ11P1ittee could then concentrate on principles 
and leave the details of dra,ftinr.r, to the Draftinp' Cor!1l'1i ttee. He 
felt that the Conference should not he too ambitious and should 
confine itself to a first readin~ of all the articles. bearin~ in 
mind that there would be a second session in 1975. It would be 
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better for the time beinr not to ~o into such details as the 
inconsistencies between the two draft Protocols and the four 
Geneva Conventions of 1949~ between the two Protocols themselves 
and between certain chapters. He also supported the Chairman's 
proposal to set up a Technical Sub-Com~ittee and th6u~ht that it 
mi~ht even be advisable to set up other workin~ ~roups to work 
co~current1y with the Committee. In any case, the Draftin~ 
Committee could work concurrent1.y with the Com~ittee and mirht 
usefully meet also in the period hetween the nresent session 
and the second session to be held in 1975. 

11. Mr. MARTINEZ (Cuba) said that he suprorted the Chairman's 

proposal concerning the procedure to ~e followed pendin~ adoption 

of the Conference rules of ~rocedure. 


12. He was also in favour of the settinc up of a Draftinr 

Committee and a Technical Sub··Co1'!1mitte(:. Fe accreed with the 

Netherlands representative on the nembership of the Draftin~ 


Committee, which should be widely representative and based on 

regional .e;roupings. Roth COrlp',ittees should l)e entirely open, 

even to observers. It woul~ be better for each Conmittee to 

appoint its own Chairman and Vice- Chair~an. 


13. With rer;ard to the Vla~l in l"hich the CarGni ttee should deal 
with the articles assisned to it, he was in favour of not havinr 
a general debate and he supported the Danish representative's 
suggestion. but he was not in favour of concentratinv on draft 
Protocol I. Both draft Protocols were of ~reat importance and 
neither could be considered separately. It would not be 
contributin~ to humanitarian law i~ draft Protocol II were viven 
lower priority. 

14. Lastly, he su~~ested that it mi~ht be useful to set a time 
limit for sending in amendments to the draft articles. 

15. Mr. DUNSHEE de ABRANCHE2 (Brazil) sairt that. pendinrthe 
adoption of the rJles of procedure~ the Co~mittee had no alter
native but to follow the Chairman's suggestion. He supported 
the proposal to set up a Draftin~ Conmitt~e and a Technical 
Sub-·Committee and consiclrcred that each shoulrl clect its O,,!D 

Chairman and Vice-Chqir~an. 

16. He also saw no need for a ~eneral debate- thG technical 
luestionswereall well known an~ it was 2ssRntial tn start on 
the substantivework~ithout rtelay. 

17. l!Iro i'1BAYA (United TIepublic of C3r,1 eroon) s8.id that he supported 
the Chairman's proposal concernin,,: tl'<=, nroce r1.urA to be foll01:.l8c1 
Jending adoption of the rules of procedure hut t~ourht that the 
:::ommittee should 3.1so follow the eX.9.l'1ple of the nlenar" ::''7etinc 
lnd adopt chapter V of the provisional rules of Drocedure (CDDH/2)o 
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18. He suggested that the number of workin~ groups or sub-committees 
to be set up should be kept to a minimum, particularly in view of 
the difficulties confrontin~ small delegations. 

19. With regard to consideration of the two draft Protocols, he 

agreed -with the representative of Cuba that the two were closely 

linked. He was not in favour of drawin€; an arbitrary distinction 

between international and non~international armed conflicts: both 

merited equal attention. Moreover. such a distinction might well 

affect the liberation movements, whose status had not yet been 

decided. That problem was vital to the African countries. 


20. Mrs. MANT~OULINOS (Greece) said that her deleFation was in 

favour of small Working Groups rather than formal Sub~'Commi t tees. 

There should be no general debate but a discussion of the draft 

Protocols article by article, with the assistance of experts from 

the ICRC. For the time bein~ discussion should be confined to 

draft Protocol I. 


21. Mr. MARTIN (Switzerland) on a point of order, said that 

although most speakers were opposed to any ~eneral debate, the 

COMmittee ~ras in fact havinp, just such a debate. He asked that 

':-;}e Committee proceed to the adoption of the agenda. 


22. Mr. DOROBANTU (Romania) asked that a time-limit be set for 
the submission of "amendments to the draft Protocols. and that 
:hc Committee establish the order in which each article was to be 
~onsidered. The establishment of a Drafting Committee prior to 
any substantive discussion did not seeR essential. 

2:.. Mr. JAKOVLJEVIC (Yu~oslavia) a~reed with the order of work 
proposed by the Chairman. and with the plan of work su~gested by 
the host Government, namely that articles in both draft Protocols 
be taken in groups accordin~ to the catev,ory of problems referred 
to, Rather than split up into small 1P!orkinp; Groups, the Committee 
:;:~.~ ,"ld work as much as possible as a whole, since the conclusions 

~hed by small workin~ groups would not be representative. 

Mr. LAVINA (Philippines) a~reed that the procedure followed 
by the Conference plenary would have to apply to committees until 
the rules of procedure were adopted. Membership of the Draftin~ 
COPlnittee of Committee II should be limited to a number of experts. 
with due attention paid to regional representation. Sharinr the 
views expressed by the representative of the United Republic of 
C?mcroon, hG felt that the two dr~ft Protocols should be discussed 
u lll~nneouslyo ~ view supported Rlso by the d01e~ations of 
::"';, tzerland and Yugoslavip., 

I"r. HARRIOTr;, (Canada) avreed that any DraftinG: Committee 
s' c'uld be kept small. His delecation was less pessimistic than 
th~t of Denmark which had suggested that articles should be 
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dis~~osed in general terms durin~ this year's session and in detail 
in' 1975. Such procedure would imply roin~ over the same subject 
twice, with all the attendant preliminary and procedural matters. 
That would not only mean a ~aste of tire but might seriously 
interfere with continuity in terms of dele~ation membership. 
Canada attached the ~reatest possible i~portance to draft 
Protocol II. It would be a F,rave mistake to assume that the 
wording of certain articles in Protocol I could be transferred to 
Ptotocol II. The two Protocols would have to be discussed side 
by side. 

26. Mr. PICTET (International Committee of the Red Cross) 
suggested that the Committee be~in its discussions with the wounded, 
sick and shipwrecked persons, Protocol I. articles 8 to 20, and 
subsequently discuss the corresponding articles in Protocol II 
(11 to 19). The Committee could then discuss section II of 
part II of draft Protocol I (articles 2] to 32) to which there 
were no corresponding articles in Protocol II. Subsequently, 
the Committee could deal lIlith 'Relief" 3 covered bv draft Protocol 
I (articles 60 to 62) and draft Protocol II (articles 33 to 35). 
For the annex dealing with markin~. it seemed appropriate to set 
up a technical working party whose work would proceed simultan
eously with that of the Committee. 

27. Mr. HAAS (Austria) expressed support for the proposals put 

forward by the representatives of the IeRe. Yu~oslavia and 

Canada, and su~rested that a small Workin~ Group be established 

on Civil Defence. 


28. Mr. CLARK (Australia) said that the cOrrt.'TIittee should set 
itself specific ~oals. It mi~ht either discuss articles 8 to 
20 of draft Protocol I and subsequently articles 11 to 19 of 
draft Protocol II or another section of draft Protocol I. His 
delegation wished to have some articles finalized~ and considered 
articles 8 to 20 of draft Protocol I as essential to both draft 
Protocols. 

29. Mr. EL-·SHAFEI (Arab Rejublic of Er:ypt) stated that he agreed 
with the Chairman'S interpretation with regRrd to procedure~ since 
in the absence of definitive rules of procedure any alternative 
would only cause unnecessary delay. Since the subject of markincs 
was highly technical) and several dele~ations had experts on the 
subject among them) the Technical Sub-Committee mi~c:ht be set up 
and begin discussibns immediately. The Drafting Committee might 
be deferred to a later date. but should have wide renresentation 
and be open to any dele~ati~n interested. Correspo~ding articles 
in the two draft Protocols should be discussed simultaneously and 
then be passed on to the DraftinG Committee. 
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30. Mr. ABSOLUH (New Zealand) supported the establishment of 

both a Drafting Committee and a Technical Sub-'.Commi ttee on marking 

but considered it preferable to delay any decision on the setting 

up of other working groups until the work of the Committee was 

further adv~mced and its needs T~ore clearly identified. 


31. He believed that, until the Conference had taken a decision 

on the scope or field of application of Protocol II. it would be 

preferable for the Committee to concentrate on Protocol I and, at 

least in the first instance, to begin work on articles 8 to 20. 


32. Mr. MBAYA (United Republic of Cameroon) supported and asked 
for a vote on. the sug~estions put forward by the repres~ntative 
of the ICRC. He was opposed to the Committee's devoting the 
coming two weeks to articles 8 to 20 of draft Protocol I~ since 
that would imply the postponement of consi~eration of draft 
Protocol II indefinitely or) at the earliest until the Conference's 
.second session in 1975. 

33. Mr. MARTIN (Switzerland) said that despite the point of 
order which he had raised) the Committee still seemed to be 
engaged in a ?,eneral debate. He supported the sU~f,estions put 
forward by the representative of the ICRe and proposed that a 
Working Group on Civil Defence be set up which would deal with 
articles 54 to 59 in draft Protocol I. Experts on Civil Defence 
were. of course) also interested in articles 8 to 20 of draft 
Protocol I, and the Committee as a whole in articles 54 to 59. 
but the Workinp Groun on Civil Defence mi~ht subnit a report to 
be adopted by the full Committee. 

34. fllr. CHUWA (United Republic of Tanzania) pointed out that no 
definition of international and non-international conflicts had 
been adopted. The national liheration movements were engaged 
in conflicts which were not necessarily internal. The sUf,~estion 
to defer consideration of draft Protocol II implied that a vital 
element in current stru~~les was to be icnorert. As the 
representative of the United Republic of Cameroon had pointed out, 
consideration of draft Protocol I only would mean that many 
delegations would return home without having attended to the most 
significant task entrusteo to them. 

35. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
it was difficult to know how lon~ it would take the Committee to 
consider certain caterories of articles. He felt it would be 
best to finish work on draft Protocol I before proceeding to 
consideration of draft Protocol II: since it would be preferable 
to have one ~ntire Protocol adopted rather than certain parts only 
of two Protocols. But there were other opinions and it would be 
better to postpone a decision until the diGcu8sion on articles 8 
to 20 was finished. 
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36. Mr. MAKIN (United Kingdom) said that since most of the work 
of the Drafting Committee would be concerned with language 0 it 
should include specialists in the three working languages. He 
~upported the suggestion ma~e by the representative of Denmark 
that cbnsideration be given to the meetinv of the Drafting Committee 
between the two sessions of the Conference. It would speed up 
the work and produce a tidier draft for the second ses~i0n. That 
was~ however. a question which must be decided later. 

37. It was important to decide on the articles to be consiuered 

at the next meeting and on the deadline for the submission of the 

relevant amendments. 


38. Since the English text of the Protocols contained a number of 

linguistic errors he asked for a ruling from the Chairman on 

whether the purely language amendments should be submitted to the 

Committee itself or· directly to the Drafting Committee. 


39. Mr. CHUNG Chia-mao (China) supported the other delegations 
Which had recommended concentrating the discussion on draft 
Protocol T. As the head of his delegation had said in his 
general statement, the expression non-international armed conflict' 
could have different interpretations. Civil war raised the 
fundamental principle of the sovereignty of States about which 
several delegations had expressed doubts. He therefore sUFgested 
that the Committee should concentrate on draft Protocol I before 
starting examination of draft Protocol II. 

40. Mr. BRUM (Uruguay) said that he supported the establishment 
of a Drafting Committee and a group of technical experts, ~he 
members of each should bear full responsibility for,its decisions 
and the delegations not represented on the group should be able to 
take part in the discussions but not have the ri~ht to vote. 

41. Both Protocols were of equal importance and neither should be 
given preference over the other. He therefore supported the 
suggestion ~ade by the representative of the ICRC ~hat discussions 
should be divided into themes rather than protocols. 

42. Any time limit for the submission of amendments should be set 
as work proceeded, since chan~es which mirht be made in the text 
in the course of the discussion would call for revision or even 
withdrawal of amendments submitted in advance. 

43. When arranging for simultaneous meetin~s of the various groups, 
it shoqld not be for~otten that some delegations had only a few 
members. 

44. The first stage of th(j Coml11i ttee i s work should be devoted to 
matters of substance, questions of detail and drafting bein~ left 
for subsequent revision. 
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45. Mr. SHANKAR (India) said that although his delegation 
attached the greatest importance to both draft Protocols~ it felt 
that progress would be delayed if they were considered at the same 
time. There were certain disparities between the two Protocols~ 
and some fundamental principles expressed in draft Protocol II 
had yet to be studied in detail, He therefore agreed with the 
many delegations which had proposed that they should be considered 
separately~ in the numerical order of the articles, 

46. He supported the establishment of a Drafting Cormr.i ttee and a 

Technical Sub-Committee which would facilitate the pro~ress of 

the Committee's l'1ork, 


47. Mr. STARING (United States of AMerica) endorsed the view 
expressed by the Canadian representative concerning the importance 
of draft Protocol II and hoped that the Committee would have 
time to discuss it, However; it should begin with articles 8 to 

.20 of draft Protocol 10 

48, It should be possible to set up the Technical Sub-Committee 
immediately so that it could proceed 1tfith its work parallel with 
that of the Committee itself, 

49, The CHAIRMAN sugGested that the Committee should adjourn for 
a short time in order that definite proposals could be prepared, 

The Committee was suspended at 12,5 p.m. and resumed at 
12.30 p.m. 

50. The CHAIRMAN said that there being no objection, he took·it 
that the Committee wished to establish a Technical Sub-Committee 
on marking. 

It was so agreed. 

51. The CHAIRf/[A~J sugr;ested that at its next meetinr.: the Committee 
should begin consideration of articles 8 to 20 of draft Protocol 
I. Proposed amend~ents to those articles should be submitted to 
the Secretariat by the afternoon of Priday: 8 March 197~. The 
order of the rest of its work should be decided at a subsequent 
meeting. 

52. He suggested that the Chairman of the Drafting Committee 
should be elected by the Committee itself which should be composed 
of at least one representative of each geop:raphical group, langua~e 
specialists of the workinp, languages of the Conference, and the 
Rapporteur of Committee II. The names of countries desip:nated 
to constitute the Drafting Committee should be suhmitted by the 
geographical groups to the Committee at its next meeting. 
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53. Mr. KIEFFER (Switzerland) said that it would be difficult 

for the Drafting Committee to work efficiently I'd th too large a 

membership. He therefore su.r:o,;ested that the Committee should 

decide immediately upon the number of members to be designated 

by each reional group. 


54. Mr. JAKOVLJEVI6 (YuGoslavia). supported by Mr. BRUM (Uruguay)~ 
suggested that each regional rroup should nominate two represent
atives. 

55. Mr. SANCHEZ DEL RIO Y SIERRA (Spain), supported by Mr. NAHLIK 
(Poland) and Mr. LAVINA (Philippines) said that a total of fifteen 
members would be more realistic, in order that there should be an 
equitable representation of the various working languages, the 
geographical sub-regions and the necessary specialized abilities 
for instance, legal and medical. 

56. Mr. KIEFFER (Switzerland) pointed out that the Draftin~ 
Committee Has merely responsible for draftinr: and not for substance 
and that any questions of substance could be dealt with by the 
sponsors of the various amendmen~s. who could attend the Drafting 
Committee to explain their intentions. The representatives 
designated by each regional ~roup should. of course, include 
language experts so that there were two such experts for each 
official langua~e. It mi~ht be useful if a representative of the 
ICRC were also to participate in the Drafting Committee's work as 
an adviser. 

57. Mr. DOROBA;JTU (Romania) reninded the ComJ11ittee that the rules 
of procedure not having been adonted. no decision had been reached 
on the official ian~uages of the Conference. 

58. Mr. Nl.lILIK (Polance) exc:rec. ::;ed the vie',r th-::t in order to 
ensure ade4uate :L'ellresen"Cation 01' ali the rel!ional and linguistic 
groups, the Draftin~ Committee should be composed of at least 15 
members. He pr0p')sed, 1:Jo1"'?ver_ that a definite decision on the 
composition of the Draftiw- Committee mip'ht he postponed until 
the next rnee~inp', since it could not begin its work until some 
art~cles had beon discussed. 

The meetin~ rose at 1.5 p.m. 
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SUMMARY RECORD OF THE SECOND MEETING 

held on Monday. 11 ~~arch 1974, at 10.50 a.m. 

Chairman: f1r. iVlALLIK (Poland) 

ADOPTION OF THE AGENDA 

1. The CHAIRMAN read out the four-item agenda which he proposed 
for consideration by the Committee, 

The agenda was adopted by consensus 

STATEMENT BY THE CHAIRMAN (a~enda item 1) 

2. The CHAIRNAlJ said that the Committee had decided at its first 
meeting to set up a Technical Sub'Col"lrnittee. The Sub-ComI1ittee 
had meanwhile elected its officers, as follows; Chairman" 
Mr. Kieffer (Switzerland). Vice-Chairman - Mr. Stefferud (tJnited 
States of America) and Rapporteur - Mr. A~udo Lopez (Spain). 

The officers of the Technical Sub' Committee were approved by 

consensus. 


3. The CHAIRMAN proposed that the Committee should invite the 

Vice~President of the International COI"l~ittce of the Red Cross 

to come to the rostrum. 


It was so azreed. 

1\1r. Jean Pictet; Vice'·President of the International COr'lmittee 
of the Red Gross, took his plac] on the rostrum. 

ESTABLISHMENT OF A DRAFTING COMMITTEf (a~enda item 2) 

4. The CHAIRMAN said that it seemed to be ~enerally agreed that 
three official lanpuages would be used and that three represent
atives from each of the five ~eorraphical groups would attend the 
meetings of the Draftinr," Committee. The nu:nber of members of the 
Drafting Committee remained to be decided the fivure fifteen 
had been proposed. 

The proposal was adopted by consensus 

5. The CHAIRMAN, replying to a 0uestion by the representative 
of Yugoslavia, said that the Rapporteur of Committee II and a 
representative of the ICQC ~ould be co opted to the DraftinE 
Committee, over and above its fifteen members. 
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ORGANIZATION OF WORK (agenda item 3) 

6. The CHAIRMAN pointed out that the Committee 1tmuld have to 
decide whether to consider the various articles of the two draft 
Protocols 2imultaneouslv in thL order listed in document CDDH/4, 
or consecutively, begin~ing with the articles of draft Protocol I. 

7. Mr. MARTIN (Switzerland) said that time would be ~ained by 

starting with the articles on civil defence (articles 54 to 59 

of draft Protocol I), as everythin~ related to articles 8 to 20 

of draft Protocol I concerned civil defence also. 


8. Mr. URQUIOLA (Philippines) said th~t he had understood that 
the Committee had already virtually decided upon the order in 
which it would consider the various groups'of articles. 

9. Mr. SANCHEZ DEL RIO Y SIERRA (Spain) pointed out that the 
'USSR 	 delegation had proposed that the Comnittee begin with articles 
8 to 20 of draft Protocol I, and decide lqter whether to consider 
the two draft Protocols simultan~ouSly by proceedin~ to the 
relevant articles in draft Protocol II. 

10. The CHAIRMAN said that Committees I and II had decided to 
deal with the articles of both draft Protocols simultaneously. 

11. Mr. TAMALE MUGERWA (Uganda) said that he was in favour of 
discussing the draft Protocols to~ether, firstly to line up the 
results of the work to be presented in plenary, secondly, to 
facilitate the works since certain articles were similar. if 
not identical, in both draft Protocols~ and, lastly, because if 
the Committee took the draft Protocols in turn, it mirrht not be 
able to devote sufficient time to draft Protoenl II. 

12. Mr. MARTINEZ (Cuba) said that he too was in favour of consid
ering both draft Protocols simultaneously. 

13. ~1r. PICTET (International Committee of the Red Cross) said 
that he shared that view and that" in the int~rests -of co-ordin·· 
ation, it would be preferable for all three Committees to follow 
the same procedure. 

14. In reply to a question bv Mr. KRASNOPEEV (Union of Soviet 
Socialist Republics) he said that what the other Committees had 
decided to do was in no wa~ incompatible with the proposal made 
in Committee II to proceed by vrour;s of articles. 

15. ~1r. MAKIN (United Kiner,dom) asked 1N'hether. once the Committee 
had finished discussinr article's 8 to 20; the Draftinf'" Committee 
would deal with them before discussing the relevant articles in 
draft Protocol II. or 1,".'hether Committee II would deal with both 
groups of articles before sending them to the Draftinp' Committee. 
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16. Mr. PICTET (International Committee of the Red Cross) said 

that the articles might be sent to the Drafting Committee as soon 

as they were ready. 


17. Mr. ABSOLUM (New Zealand) said that he had no objection to 

the notion of examining the tNO Protocols simultaneously. He 

noted, however, that3 if that were done~ it mi~ht be necessary 

subsequently to revise any work undertaken on Protocol II in the 

light of decisions taken by the Conference on the scope of that 

Protocol. 


18. Mr. BRAVO (Mexico) said that it seemed preferable to examine 

draft Protocol I and leave draft Protocol II for another session 

in view of the doubts raised by the latter. 


19. Mr. ANDRIANOMANANA (Madagascar) stated that that was a question 

of principle~ not of procedure" his delegation could not there'· 

fore join a consensus on that point and would request a vote. 


20. Mr. RIFAAT (Lebanon) believed that) if Committ'ee II were to 

decide differently from the other Committees:. there would be a 

gap between the articles studied by Committee I and those studied 

by Committee III:. that would be detrimental to the work of the 

Conference. 


21. The PRESIDENT, replying to Mr. MARTINEZ (Cuba) and Hr. BRAVO 
(Mexico), proposed that the Committee pass on to the examination of 
articles 8 to 20 of draft Protocol 19 but express no views until 
it had been apprisea of the procedure adopted by the other Committees. 

22. Mr. MARTIN (Switzerland) said that in that caie he would 
withdraw his proposal, but woul~ submit it again when the 
discussion of articles 8 to 20 had been terminated. 

23. The CHAIRMAN proposed that the Committee should decide, by 
consensus, to pass on to the examination of articles 8 to 20 of 
draft Protocol I and then subsequently determine whether the two 
draft Protocols should be examined simultaneously or not. 

It was so decided. 

24. The CHAIm~N suggested that any amendment by several dele
gations should be submitted by one speaker on behalf of all the 
sponsors. He also proposed that amendments should be discussed 
in the order in which they had been submitted. 

25. Mr. WINTELER (Secretary of the Committee). replyin~ to a 
suggestion by Mgr. LUONI (Holy See), said that it would not be 
possible to arranc;e for amendments to be followed by commentaries, 
unless the latter were very brief. Moreover, to meet the concern 
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expressed by several members of the COMmittee, all amendments 

already submitted would be circulated very shortly" only one 

page each. He requested that amendments be submitted, in 

quadruplicate) separately for draft Protocol I and for draft 

Protocol II. . 


CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) 

Articles 8 to 20 

26. Mr. PICTET (International Committee of the Red Cross). 
introducing articles 8 to 20 of draft Protocol I. observed that 
they dealt with a question which from the very outset h~d been 
the subject matter of the Geneva Conventions. namely the 
protection of the sick and wounded. An essential new point was 
the protection of civilian me~ical personnel) for which inadequate 
provision had been made in'the Fourth Geneva Convention of 1949. 
The articles submitted by the ICRC were the result of work which 
had been carried out since 1955 by the Red Cross and major nedical 
organizations. Mention was ~qde of wounded J sick and shipwrecked 
persons on pages 9 to 11 of document CDDH/6. 

27. Article 8 pertained to definitions. PreviouslY there had 
never been an article devoted entirely to definitions, but it 
had been considered that the insertion of such an article would 
make.for simplification and avoidance of repetition. In his 
view. the b~st procedure would be to defer the discussion of each 
definition until the examination of the correspondin~ articles. 
Otherwise, confusion mi~ht arise and time be wasted. 

28. Mr. SOLF (United States of America) supnorted the proposal 
of the ICRe representative. 

29. Mr. KRASNOPEEV (Union of Soviet SocialiEt ~epublics) stated 
that he believed it would be preferable to examine first of all the 
definition of the terms . wounded ,sick'i and so on. The 
Committee could not properly discuss the content of the other 
articles until it had reached a~~ee~ent on the precise medical, 
legal and humanitarian significance of those terns. 

30. Mr. NAHLIK (Polancl) said that, from the point of view of legal 
procedure, the first step should be to circumscribe the subject 
to be discussed, and thus to establish the definitions first of all. 
Such was the general procedure in conferences on the codification 
of international law. 

31. Mr. COIRIER (France) pointed out that the definitions would 
never be perfect until the Committee had settled the questions of 
substance. The simplest approach would be to vive provisional 
definitions of the terms contained in article 8 and then return to 
each definition as the texts on matters of subst~nce were drafted. 
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32. Mr. PICTET (International Committee of the Red Cross) said 
that the object of his proposal was to prevent each sub-paragraph 
of article 8 giving rise to a discussion on substance. The French 
proposal~ however~ appeared to be acceptable since the definitions 
adopted would have a provisional character and would be reviewed 
after the elaboration of the corresponding articles. 

The French proposal was adopted by consensus. 

33. Mr. PICTET (International Committee of the Red Cross) 9 

speaking on sub-paragraphs (a) and (b) of article 8, explained 
that the ICRC had continued its work after the texts presented to 
the Committee had been printed. Consequently, he would at times 
be led to suggest amendments to the proposals set out in the draft 
Protocols. Some experts had proposed extending the concept of 
;ishipwrecked persons': to cover aircraft occupants in peril and 
persons in distress in inhospitable regions as a result of the 
destruction of their means of transport. That question was 
partly covered by the second paragraph of article 16 of the Fourth 
Geneva Convention of 1949, but the provision there was inadequate. 

34. Although a majority of experts had not agreed, the ICRC 
thought that in view of certain specific cases which had occurred 
recently, it might now be better to consider the idea anew. If 
so, an amendment to sub-paragraph (b) should be ~ubmitted to 
the Committee. Article 39 of the draft Protocol pertained to 
a particular case, namely, occupants of aircraft in distress. 

The meeting rose at 12.20 p.m. 
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SUMMARY RECORD OF THE THIRD MEETING 

held on Monday~ 11 March 1974, at 3.30 p.m. 

Chairman: Mr. ;vIALLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) 

Article 8 - Definitions (CDDH/l: CDDH/II/3. CDDH/II/4, CDDH/II/17, 

CDDH/II/27) (continued) 


1. The CHAIRMAN invited the Committee to resume consideration 

of article 8 of draft Protocol I. 


2. Mr. HAAS (Austria) and Mr, MAKIN (United Kingdom) suggested 

that, since their proposals, set out in documents CDDH/II/4 and 

CDDH/II/27; respectively, were purely draftin~ amendments, they 

should be referred to the Drafting Committee. 


It was so agreed. 

3. Mr. NAHLIK (Poland) said that the purpose of his delegation's 

amendment (CDDH/II/17) was to prevent an unduly restrictive 

interpretation bein~ placed on the provisions of draft Protocol I. 

which did not exist as an independent instrument. but merely 

represented a supplement to the Geneva Conventions of 1949 and 

to international law on armed conflicts as a whole. 


4. Having consulted with the representative of Australia, he 
proposed that the English translation of his amendment should read: 
"Expressions used in the present part shall have the following 
meaning i

: • 

5. Mr. CLARK (Australia), supported by Mr. MARTINS (Nigeria), 
Mr. BRAVO (Mexico) and Mr. KRASNOPEEV (Union of Soviet Socialist 
Republics):> proposed that the Committee should consider the draft 
Protocol article by article and pararraph by paragraph, but that~ 
since not all the amendments had been circulated in all the working 
languages and some had not yet been circulated at all, the sponsors 
of amendments to the various parar,raphs should read them out, 
translations into the other lan~ua~es being provided by the 
interpreters where necessary. 

6. Mr. SOLF (United States of America) said that such a course 
would be contrary to rule 29 of the rules of procedure. That was 
particularly pertinent in the case of the Polish amendment 
(CDDH/II/17), which seemed to entail a chanp,e in international law 
exceeding the scope of part II of draft Protocol I. He imagined 
that delegations would like to have time to consider the implications 
of such an amendment and formally proposed that the Committee should 
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confine its discussions to amendments that had been circulated in 
all three working languages at least 24 hours previously~ as rule 
29 prescribed. 

7. TQe CHAIRMAN took note of the United States representative's 
procedural motion and invited two speakers to speak in favour of 
it and two against. 

8. Mr. JAKOVLJEVIC (Yuposlavia) said that the procedure proposed 
by the United States representative would unduly delay the 
Committee's work. The Committee could discuss all the amendments 
submitted, whether in writin~ or orally. on a ~iven passage or 
sub-paragraph. without taking a decision on the article as a whole; 
it would be possible to revert to the amend~ents later 9 when they 
had been duly circulated. 

9. Mr. MARTIN (Switzerland)~ supportin~ the United States 
'motion. said that the discussion could be~in with those amendments 
which had been submitted in all three langua~es. He asked the 
Secretary to inform the Committee which those amendments were. 

10. Mr. PICTET (International Committee of the Red Cross). 
replying to a question by Mr. VOZZI (Italy)~ said that, while the 
ICRC was not entitled to submit formal amendments) it would be 
happy to distribute a document containinp its SU~festions concerning 
article 8. 

11. The CHAIRMAN suggested that the meeting should be suspended. 

It was so agreed. 

The meeting was suspended at 4.30 p.m. and resumed at 4.45 p.m. 

12 . 
the 

At the request 
Committee) read 

of the CHAIRMAN) f1r. \rlINTELETI (Secr
cut the-symbol numbers of Committee 

etary of 
documents 

which had been issued in the three ~qorlcin~ lanccuarces. 

13. Mrs. DARIIMAA (Mongolia) pointed out that document CDDH/II/27. 
which the Committee had decided to refer to the Drafting Committee~ 
had not yet been issued in the three workin~ lan~ua~es. 

14. Mr. SOLF (United States of America), replyin~ to a question 
by the CHAIRMAN" said that he T;l aintained his proposal. The 
Committee should not attempt to discuss substantive amendments 
when representatives had not been able to study them in their own 
language. 

15. The CHAIRMAN put the United States proposal to the vote. 

The proposal was adopted by 39 votes to 1 ',ith 23 abstentions. 
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16. The CHAIRMAN invited the Committee to resume consideration of 
amendments to article 8 which had been issued in the three workin~ 
languages. 

~ub-para~raph (c) 

17. Mr. JAKOVLJEVIC (Yu~oslavia)~ introducing his delegation's 
amendment to sub-paracraph (c) (C~DH/II/3); said that) as a result 
of the development of modern means and methods of warfare) increas
ing numbers of temporary first 'aid personnel had to be trained to 
assist in caring; for a mucr laNcer number of wounded and sick. 
His delegation considered that such personnel should receive the 
same protection as medical personnel, He noted tha.t'civilian 
medical personnel" were covered by sub-para~raph (d) ii, but 
first-aid teams were not always composed of medical personnel, 
and the words "first 'aid teaJ11s" should be adde,i at the end of 
sub"parar.;raph (c). 

18. Mr. von NOORDEN (Federal ~erutlic of Germany) sa.id he could 

support the Yucoslav amendment i:llt1101..iyh he thoup;ht that first 

aid was also covered by the term 'treatment in sub-para~raph 


(d) ii. 

19. Mr. COCKCROFT (South Africa) said that the addition of the 

!o\Tords i1 first·-aid teams" to sub'parap;raph (c) would restrict the 

types of personnel to he pr0t0cte~. It would be better to use 

the term 'paramedical personnGl ~hich woul~ cover all personnel 

caring for the wounded and nick. 


20 . Mr. EL·'SHAMI (Jordan) suggested the termluxi,liary vIi th 
which Mr. COCKCROPT (South Africa) apreod. 

21. Mr. JAKOVLJEVIC (Yugoslavia). replyin~ to a question by 
Mr. KRASNOPEEV (Union of Soviet Socialist Republics), said that 
the first aid teams to which he ;JaS referrinp: 1,l'ere temporary teams 
training for emer~ency situations. 

22. Mr. MARRIOTT (Canada) considered that suc~ personnel were 
covered by the phrase 'civilio.n !T'E:(1icCll persoDl1E:l. includin,~ 
members of the crews of r.1eans of medical transport) 1tThether 
permanent or temporary, duly reco~nizect or authorized b~7 the 
State ... ;) in sub, 'parap:raph (cl) ii. 

23. Mr. COIRIER (France) su~~estert that, since the term medical 
personnel· had a broCld meanin:-:; reference should be mao,e to first·· 
aid posts detached from hospitnls. 

24. I"1r. rlAKIN (United Yinr:dom) pointed out that such posts were 
defined in article 54 as formins part of civil defence and should 
not be mention2d in two articles 
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25. Mr. MARTIN (Switz~rland») said that, since'fi~st~aid posts 
were In fact units, they were already covered by the phrase 
;'medical establishments and units' in sub'-paragraph (c). 

26. Mr. TRAMSEN (Denmark) said he a~reed with the preceding 
sp~akel", adding that the terms ;medical or first"aid; might 
even be superfluous. 

27. Mr. BRAVO (Mexico) said that the Yuroslav proposal mif,ht 
lead to confusion .. as even individual soldiers had first-·aid 
kits and were in a position to deal with emergencies. 

28. Mr. J:A,KOVLJEVIC (Yugoslavia) said he was Irlad that there 
was so much agreement in p!'inciple on the need to protect first
aid teams, but was afraid that restrictive wording might cover 
only professional medical staff, to the exclusion of civilians. 

29. Mr. MARTIN (Switzerland) suggested that_ since other articles J 

such as article 54 (a)~ also referred to first aid" the COI'1!11ittee 
should discuss the other texts before decidinr on the Yur,oslav 
and French proposals. 

30. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) endorsed 
that view and stressed the importance of clear definitions in the 
Protocol. 

31. The CHAIRHAN sup-;e;ested that the first YuO'oslav amendment in 
document CDDH/II/3 and the French proposal on first-aid posts, as 
well as all other su~gestions should be referred to the Drafting 
Committee, which would decide on them and report back to the 
Committee. 

It was so agreed. 

The meeting rose at 5.45 p.m, 



.. 25 .~. CDDHIIIISR.4 

SUT"I]\1ARY RECORD or TW" FOURTH r·mETING 

held on Tuesday. 12 March 1974, at 10.30 a.m. 

Chairman :' Mr. n\LLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 8 (CDDE/1: CDDHIII/17" CDDE/II/19) (continued) 

1. The CHAIRMAN invited the Committee to continue consideration 

of the amend~ent by Poland to article 8 (CDDH/II/17). 


2. Mr. NAELIK (Poland) explained that the purpose of his 

delegation's amendment to the introductory phrase was to avoid 

an over.,restrictive interpretation of the terms used in article 

8. He was, however, prepared to a~ree to the followin~ change 

in the wording of the proposal 'for the purposes of the present 

Protocol and of the Genev2. Conventions J the terms used sh,all be 

interpreted as follows:'. Ee proposed that the text be referred 

to the Draftinfj Committee. 


3. Mr. ABSOLUM (New Zealanrt) supported the proposal to refer 

the amendment to the Draftinr, Committee. 


4. Mr. SOLF (United States of America) said that the Committee 
was not competent to take a decision to apply to the 1949 Geneva 
Conventions the terms defined in article 2. The followin~ 
wording misht be used for the introductory phrase: "Por the 
purposes of the present Protocol, the terms used shall be 
interpreted as follbws"~ the Draftin~ Committee coDl~ then he 
asked to prepare a definitive text. 

5. Mr. ABSOLU~ (New Zealand) 0 supported by ~r. HAAS (Austria), 
said that he, too. was o~ the opinion that the Cor1mittee was not 
competent to take a decision affectinr the 1949 Geneva Conventions. 

6. Jl1r. EL"SIIAMI (Jorr1an) said that it was inadvisable to refer 
to the Drafting Committee proposals on which the Committee had not 
reached avreement. It was for the Committee to take a decision 
all that the Drafting Committee was required to do was to prepare 
a definitive text that hed already been approved inD~inciple. 

7. Mr. NORRIS (United Kin~dom) said that the Polish sub-amendment 
might create difficulties for States which had ratified the 1949 
Geneva Conventions but would not ratify the Protocol. 

8. Mr. MARTIN (Switzerland) said that if the Polish amendnent 
referred only to part II of the Protocol it did not differ ~reatly 
from the ICRC text. The ComDittee could in that case ask the 
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DraftinG Committee to draft the text, If, however 9 the amendment 
was intended to apply to the Geneva Conventions, a question of 
substance would arise. 

9. Mr. NAHLIK (Poland) said that he had no stron~ feelin~s about 
his su6-'amendment) but su~~ested that his amendment l as set out 
in document CDDH/II/17; should be referred to the Draftin~ Committee. 

10. r1r. BOTHE (Federal Republic of Ger~any) said he could not 
agree that the definitions contained in article 3 could apply to 
the Geneva Conventions, but they should apply to the whole of 
Protocol I, and not only to rart II. 

11. The CHAIRMAN suggested tbat the Polish amendment should be 
regarded as a draftinF chan~e dnd that it should consequently be 
referred to the Draftinv Committee. 

It was so avreed. 

Sub-paragraph (a) 

12. The CHAIRf./lAtJ invited the C0111.r1ittee to exarine the al'1endment 
to article 8 (a) contained in document CDDIIIIIIl9. 

13. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
he was r-;lad to see that a definitions article had been included 
in the Protocol. Nevertheless, there vere cert8in omissions in 
sub-paragraph (a). for example it said nothin~ about the infirm 
or persons sufferinF from shock. Moreover, the list in the 
second sentence of the sub-para~raph was incomplete. Furthermore. 
expectant mothers and new-born babies could not b~ included with 
:·the wounded and the siclc··:. \,TolT'en and children were dedIt wi tb 
in articles 67" 68 and 69. Special conditions should apply to 
each of the various categories. 

14. Mr. EL'SHAHI (Jorddn) said that he, too, considerpd that 
expectant mothers and n~w··born babies could not be re~arded as 
wounded or sick persons. 

15. Mr. DEDDES (Netherlands) said it was understandable that the 
USSR representative should wish to dist~n~uish between the wounded 
and the sick and the other Dersons entitl~d to rrotoction. 
Nevertheless. the list given in the second sentence was of value 
since it would provide a clear indication to those applying the 
Protocol of what was in the Gind of those who ha~ ~rafted it and 
of the categories of persons to he protected. 
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16. Mr. MAKIN (United Kin~dom) said he was ~lad to see that the 
ICRC had tried to improve the texts of the sUbstantive articles 
by givinR; a definition in article 8 of what was meant by:the 
wounded and the sick". If amendment CDDH/II/19 were accepted, it 
would be necessary to specify in each article of the draft 
Protocol the particular cate~ory of persons involved. The 
second sentence of the ICRe text of 2rticle S (a) miv,ht be slightly 
amended to read'... the 14ounded., the sick J inc ludinp- the ship
wrecked, the infirm .... 

17. Mr. MARTIN (Switzerland) asked the USSR representative whether 
it was really his intention to request the deletion of the second 
sentence, which seemed to he indispensable for defininp the 
categories of persons considered to be on the same footin~ as the 
wounded and the sick. 

18. Mr. *RASNOPEEV (Union of Soviet Socialist Republics), 
supported by Mr. COCKCROFT (South Africa)] said there seemed to be 
no need to list all the persons that mi~ht h~ concerned. especially 
as the list would never be complete. 

19. Mr. URQUIOLA (Philippines) pointed out that the persons listed 
in the second sentence) whether shipwrecked persons_ expec~ant 
mothers or new,·born babies~ were fully entitled to the protection 
provided for in the Protocoi J since they met the two conditions 
stipulated in the first sentence: they were in need of medical 
assistance and care and they did not enrra~e in any act of hostility. 

20. Mr. TRAMSEN (Denmark) said it mipht be clearer to say due 

to physical or mental incaoacity . 


21. Mrs. DARIIMAA (Mon~olia) drew attention to the latent 
contradiction between the reference to new-born babies and the 
stipulation and who refrain from any act of hostility 

22. Mr. SANCHEZ DEL RIO Y SIERRA (Spain) said that if amendment 
CDDH/II/19 were accepted, there was a risk that children. for 
instance, mi~ht be exclu~ed fro~ the orovisions relatin~ to ~eneral 
protection~ when article II, in parti~ular" was fully applic~ble 
to them. He therefore b21ieved that the para~raph should be left 
un"amended" so as to ensure that persons in that caterory were 
fully covered by those provisions. 

23. Mr. ABSOLUM (New Zealand) said he thou~ht that the ~eneral 
definition of the :wounded and the sick' ~iven in the first 
sentence of article 8 (a) was both useful and concise and that the 
~on-exhaustive list in the followin~ sentence was eoually useful 
1n ensurin~ that the tern was a0plicablG to expectant ~others and 
neW-born babies. He disa~reed with the cnmment that such ~ersons 
were adequately protected by articles 67 and 68. The only cate~ory 



CDDH/II/SR.4 ~, 28 

in the list that was perhaps out of place was that of the ;; ship-

wreckedii~ in that such persons might not necessarily be in need of 

medical assistance and might not therefore fall within the general 

definition. 


24. Mr. CLARK (Australia) said that, though he agreed with that 
view, he was inclined to support the ICRC text j which was broader 
in scope than the amendment in document CDDH/II/19. 

25. Mr. COIRIER (France) said that it was necessary that the 
Protocols should be specific and readily understandable. It seemed 
to him that the ICRC text was clearer and more specific than the 
language of the proposed amendment. 

26. Mr. SOLF (United States of America) said that it was not 
simply a matter of supplementing the first two Geneva Conventions 
of 1949 but also of reaffirming the fourth Convention j article 16 
of which should be borne in mind. The ICRC text seemed to meet 
those requirements. The most he would be prepared to say was that 
the inclusion of the shipwrecked might cause some difficulty, as 
the representatives of New Zealand and Australia had pointed out. 
In his opinions however, the inclusion of the shipwrecked as stated 
in the printed text included shipwrecked persons only while they 
were in peril at sea. 

27. Mr. MAKIN (TJni ted Kingdom) said that he too had been about 
to draw attention to article 16 of the fourth Convention. It 
might be better to say that the persons concerned were 'in serious 
need of medical assistance:'. Apart from that) he found the ICRC 
text perfectly acceptable. 

28. Mr. KRASNOPEEV (Union of Soviet Socialist Republics») supported 
by Mr. DENG (Sudan). said he was not opposed to the protection of 
expectant mothers, maternity cases or children; but it was 
difficult to see how persons in those categories could be included 
in the expression ;;the wounded and the sick'. The provisions of 
article 67 ought perhaps to be strengthened. He was not satisfied 
with the wording and would prefer to use that proposed by the 
Danish representative. 

29. Hr. KHALIFA (Saudi Arabia) pointed out that some categories 
of civilians, such as old people~ were not referred to in the text. 

30. Mr. TARSIN (Libyan Arab Republic) said that the expression 
"'other disorder of physical or mental health;' ,,'as sufficiently 
wide to cover the categories of persons envisa~ed. 

31. Hr. DEDDES (Netherlands) said that, in his view, the protection 
to be given to expectant mothers, maternity cases and children 
should be mentioned in the definition, and it appeared in the ICRC 



<>.. 29 CDDHIIIISR.4 

text. Like the United Kin~dom representativ8, he thought it would 
be useful to specify that the persons concerned 1.<Tere "in serious 
need of medical assistance". 

32. Mr. ABDINE (Syrian Arab Republic) said that the wordin~ of 

Bub-paragraph (a) of the ICRC text was almost faultless· the two 

sentences were complementary, in that the first provided an 

objective definition of the conditions to be fulfilled. while the 

second illustrated the subjective application of that definition 

without being in any way limitative. 


33. Mr. TRAMSEN (Denmark) said he supported the previous speaker. 

34. Mr. ABOU-HEIF (Kuwait) sug~ested that the difficulty might 

be overcome by replacing the words ;'The term includes inter alia" 

in the second sentence by the words :iSO far as the protection to 

which they are entitled is concerned, the following shall be 

regarded as being in the same cater,ory as the persons mentioned:':. 

Thereafter the wording would follow the ICRC text. 


35. Miss MINOGUE (Australia) said that the Kuwait representative's 
proposal should enable the Drafting COmMittee to settle the 
matter, though it might be better to replace the word 'means by 
the word 'covers". 

36. Mr. WATANABE (Japan) said that, since there was a considerable 
difference in substance between the ICRC text of sub-paragraph (a) 
and the proposed amendment, the matter should not be referred to 
the Draftin~ Committee. His dele~ation preferred the ICRC text. 

37. Mr. MARTIN (Switzerland), speaking on a point of order, said 
that several delegations had ex~ressed a preference for the ICRC 
text, subject to certain drafting amendments. The Com~ittee 
should decide by a vote whether it was in favour of the ICRC text 
or 0 f the amendment to sub ·,paragraph (a) (CDDH III 119) . The text 
which obtained the most votes would then be sent to the Drafting 
Commi ttee. rrhat would facilitate the work of the Drafting 
Committee. 

38. Mr. LOUKIANOVITCH (Byelorussian Soviet Socialist Republic) 
said it was impossible to dra\" up an exhaustive list of the 
categories of person to be protected: he therefore preferred the 
text of sub~paragraph (a) in document CDDH/II/19. To avoid 
influencin~ the Drafting Committee. however, it would be better to 
send it the text of the amendment without first proceeding to a 
vote. 

39. Mr. STARING (United States of America). Mr. CALCUS (Belgium) 
and Mr. VOZZI (Italy) said they wholeheartedly supported the Swiss 
representative's motion. 
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40. Mr. ALFONSO MARTINEZ (Cuha) said it would be premature for 
the Committee to comco to a drocision on the Soviet Union or any 
other amendment. since whatevror conclusions the Draftin~ Committee 
reached would have to be submitter] to a plenar' meeting of the 
Committee, VJhich would then r:::iv~' to tc:.ke a decision. 

41. The CHAIR!'1AN sugr:ested that the CO!'1mi ttee should decide 
by cons ensus vrhether to refer the ;"1atter to thE' Draftin,"; Comri ttee. 

42. Mr. MARTIN (Switzerlanrl) s~id that he maint~ined his rootion. 

1.j3. Mrs. DARIIMAA (Mongoli~) ur 7 cd the Swiss representative to 
withdraw his motion', it woulcl be better if the Draftinr.: Committee 
prepared a text which took account of the ideas expressed by the 
various representatives. 

44. Mr. ALFONSO MARTINEZ (Cuba) said that the Comnittee should 
avoid the sug~estion t~at thG a~end~ents and the ICRC text were in 
opposi tion. He 1iwndered what 'fould ha;Jj:lcn if several amendments 
were proposed to a sin~le article or to the same para~rarh. 
1,<[ould the Committee have to refer to the Dr8fting Committee the 
results of several different votES? His del0~ntion was against 
the Swiss proposal. 

45. Mr. ABSOLUM (New Zealand) and Mr. RIFAAT (Lebanon) said that 
such questions should be decided by the Committee. not the DraftinR 
Committee. 

46. The CHAIRMAN sugfcsted that a Workin~ Partv should be set 
up and asked to suomit to the Committee a speci~ic proposal 
concernin~ the text of an nmend~ent to article 8 (a), takinp into 
account the Soviet Union amendr _nt and the sub amendments presented 
orally durin~ the m~ctin~. 

47. ~1r. !"1ARTHJ (Switzerland) said tl")8 Comn.ittce would. have to 
choose between his motion and the Chairmqn's su~~estion resarding 
the creation of a WOrkino: p,').rty. 

The Swiss representative's motion was a10pted by 53 votes 
to 12, with 6 abstentions. 

48. The CHAIR~1.AN invited the Comni ttec to decide which text 
should serve as a workinr hasis for the Draftih~ Committee: the 
ICRC text or the text in the Soviet Union amendment (CDDH/II/I9). 

49. Mr. ALFONSO MAPTIJEZ (Cuba) said it was not clear what the 
COTIlI'1ittee would vote on.'· So fa.r as hiei 'Jeler.ation 1,vas conce:rned" 
there could be no doubt that the text which should be used as the 
basis for the DraftinR; COffiwi tteo' s wo:r]{ W3[, tho IeRC text. 
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50. Mr. MARRIOTT (Canada) said that the Committee had no choice 
but to decide by a vote whether it wished to adopt the Soviet 

Union amendment. 


51. Mr. SANCHEZ DEL RIOY SIERRA (Spain) said that his delegation 
was in favour of the ICRC text. Nevertheless" he thouGht the 
simplest solution would be to transmit the Question to the 
Drafting Committee. 

52. Mr. NORRIS (United Kingdom) reminded the Committee that the 
text of his delegation's amendments to article 8 had not yet been 
circulated; any decision to refer the matter to the Drafting 
Committee should take account of that fact. 

53. Mr. LOUKIANOVITCH (Byelorussian Soviet Socialist Republic) 

inquired whether the Committee would vote on each amendment~ 


including the amendments and sub-·amendments presented orally, or 

simply on the ICRC text and the Soviet Union amendment. What 

would the Draftin~ Committee be expected to do if the Committee 

adopted either of those texts? 


54. Mr. AL-BARZANCHI (Iraq) said he favoured setting up a Workin~ 
Party~ with a membership representative of all the geographical 
regions, to prepare an amendment taking into a~count the ideas of 
all the delegations. 

55. The CHAIRMAN said that in accordance with rule 40 of the 
rules of procedure, he vwuld ask the Committee to come to a 
decision on the Soviet Union amendment. 

56. Mrs. MANTZOULHJOS (Greece) and f1r. ALFONSO r·1ARTINEZ (Cuba) 
said they c:.id not see ho,,; the C::Jrnmittee could take a vote until 
all the amendments to article 8 had been circulated and examined. 

57. Mr. MAIGA (Mali) said it was too soon for the Committee to 
reach a final decision on the amendment and sub~amendment to 
article 8 (a). The best course would be to refer those texts 
to the Draftins Committee" which 1,;ould say which amendment it 
preferred, unless it decided in favour of the ICRe text. It 
would be pointless to set up a Workin~ Party) since the Drafting 
Committee itself was in fact the 1,,Torkinrr Party best placed to deal 
with the matter. 

58. The CHAIRMAN said that the Committee would take a decision 
on the point at its next meeting. 

The meetin~ rose at 12.45 p.m. 
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SUMl\1ARY J1ECORD OF ':l'HE FIFTH wlEETING 

held on Wednesday. 13 March 197 4 , at 10.35 a.m. 

Chairman.: r1r. IV:ALLII< (Poland) 

ORGANIZATION OF WORK 

1. Mr. WINTELER (Secretary of the Committee) read out a letter 
from the Secretary-General of the Conference; Ambassador Jean 
Humbert" requesting delerr,ations, in view of the lar~e numbers of 
amendments with which the Secretariat had had to deal in the past 
few days, to submit short texts, to group their amendments 
tOGether by parts and sections where possible and to refrain from 
includin~ commentaries, 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

Articles 8 to 20 (continued) 

2. Mr. MATHIESeN (Norway) suz[ested. in connexion with articles 
9 to 20 of draft Protocol I that delev,ations which had submitted 
amendments to the same article should neet to draft a sin~le 
text. 

3. Mr. NAHLIK (Poland) said that he could support that proposal~ 
but thought that amendments to the sane article should first be 
introduced by the sponsors and studied tor-ether in the Committee. 
If the difference was merely one of drafting the sponsors could 
then consult together to find an acceptable wordin~. If they 
failed to do so" it would be for the Dra ftine: Committe2 to reach 
a generally satisfactory solution. 

4. Mr. COIRIER (France) said that the Committee was now dealinG 
with technical qUGstions of the mechanics of decision-takin~j 
rather than with serious political or philosophical problems. 
For example, since the Committee rerarde0 article 8 as provisional 
it might be possible to take note of any differences of opinion 
and to continue the discussion without any cornmi tiTJent for the 
future. When the decision came to be taken, those prouns which 
had not yet done so would have to nominate candidates to the 
Drafting Committee; that body would study the differences of 
opinion and would report to the Committee~ which would take the 
final d~cision if agreement had not been reached. On the other 
hand, if the Committee considered that the Draftin~ Committee 
should only deal with editorial matters, a conciliation borty 
should be established. 
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5. Mr. MARTIN (Switzerland) said he was ~lad that certain 
delegations had submitted a new article 8 (a) (CDDH/II/19). After 
a preliminary discussion, the sponsors could try to draw up a 
single text to be submitted to the Committee, lIj'hore it could be 
put to the vote~ or be adopted by consensus. 

6. Mr. MATHIESEN (Norway) said he agreed with the Swiss 

representative concerning article 8 (a), but pointed out that his 

suggestion concerned articles 9 to 20. 


7. Mr. HARTIN (Switzerland) asked that a deadline be fixed for 

the submission of amendments. 


8. Mr. ALFONSO MARTINEZ (Cuba) said that there seemed to be 

unanimous agreement on the need for a body to study all the 

possibilities of drawinr up texts acceptable to the majority of 

delegations) if riot to ~ll. The establishment of several working 

.parties 	could raise practical difficulties for small dele~ations> 
and he would therefore prefer a sin~lc body'· a Workin~ Party or 
a Drafting Committee .. to examine the various ideas put forward. 

9. The CHAIRMAN said that the su~~estions made were excellent 

and that there was no need to take a formal decision on them. 


10. M~. MARRIOTT (Canada) and Mr. SOLF (United States of America) 

support~d the Norwegian representative's proposal. 


11. Mr. SCHULTZ (Denmark) said ~hat the Norwepian sug~estion 
could be followed in the early stages and th~t a small group of 
fifteen countries could then be set uP. to meet concurrently 
with the Committee and ultimately to submit unified texts for 
all the articles. 

12. Mr. MARTIN (Switzerland) said he could see no need for two 
bodies, since the Drafting Committee's terms of reference could 
be extended to ~over co·'ordination. It would. in fact, be a 
committ:pe for draftinr: and \. sifting') texts. 

13. The CHAIRMAN said that the Committee. havin~ decided to 
est'ablish a Draftinrr. Committee" should de~ide whether it wished 
to refer substantive questions to that body or whether it intended 
to deal with them itself. It seemed obvious to him that if a 
question was referred to it9 the Draftin~ Committee should discuss 
it'and then submit its conclusions to Committee II. 

14. Mr. CALCUS (Belgium) pointed out that a small Workin~ Party 
would only be effective if the Secretariat could provide simultan
eous interpretation. 
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15. Mr. WINTELE~ (Secretary of the Committee) said that in 
principle simultaneous interpretation was not provided for Working 
Parties, but that the Secretariat would do what it could to provide 
the necessary interpretation services. 

16. Mr. ALFONSO MARTINEZ (Cuba) said that the COP1mittee was 
confronted with contradictory suggestions. A compromise solution 
would be to set up a co-ordination committee. which mil!,ht be the 
Drafting Committee, to harmonize the different texts. The 
General Committee could make proposals for the composition of that 
committee~ to which Committee II could delegate some of its 
functions. All deler,ations ~Tishin~ to do so could take part 
in the work of that body. 

17. The CHAIRl\~AN pointed out that the Committee had already 

set up a Draftinr; Committee to which it had entrusted c'.:?rtain 

tasks: that Committee's terms of reference seemed to cover 

co~ordination of amendments. 


18. Mr. COIRIER (France) pointed out that delegations could 

hold unofficial meetings whenever they wished. The Draftin~ 


Committee should be officially established as soon as possible 

and its task should be not only to draft texts; but also to 

request the opinibns of dele~ations and to co··ordinate their 

points of view. Interested delegations should therefore be 

asked to designate their representatives to tha.t Committee as soon 

as possible. 


19. Nr. MAKIN (United Kin~dom) said that the Committee's first 
concern should be to ensure t~at the amendments to articles 
8 to 20 were submitted and circulated as soon as possible, to 
give the delegations time to study them. In his opinion, the 
establishment of a co-ordinatinp group would not smooth away the 
difficulties. because many delegations were too small to be 
represented at several simultaneous meetings. Many of the problems 
could be solved at small unofficial meetings of the delegations 
concerned. 

20. Mr. LEGNANI (Uruguay) said that the study of amendments should 
be entrusted to a Working Party with strictly limited terms of 
reference j but that that procedure should not prevent the sponsors 
of individual proposals from submitting them directly to the 
Committee without reference to the vJorking Party. The task of the 
Working Party should be to harmonize proposals and to submit 
unified texts to the Committee. 

21. Mr. TAMALE fIlUGERl'1A (Ueanda) said that consensus was not a 
sacrosanct principle. If a consensus were requirod j dele~ations 
should try to reach one before amendments were submitted to the 
Committee. Under the rules of procec]ure., the COt'1mi ttee had to 
vote on the amendments submittej to it. A consensus was 
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certainly useful sometimes 9 but since the Conference was pressed 

for time, votes would have to be taken more frequently. 


22. 'rhe CHAlm1AN said that the Committee had to apply the rules 
of procedur0 and could not rsi vc the Draftin~ Cc,mmi ttee the powers 
that some delegations wished to confer on it. The sug~estions of 
several delegations on unofficial Meetings might help con~iderably 
to speed up the work. Moreover, under rule 47 of the rules of 
prodedure, the Drafting Committee ,'las empowered to co-'ordinate and 
review the drafting of all texts adopted by the Committee. It 
could also ~sk delegations for explanation of certain articles. 
The Drafting Committee should be able to start work as soon as 
possible, He therefore urged the re~ional geographical groups 
to inform the Committee Secretariat forthwith of the names of their 
participants in that Committee. 

Article 8 -, Definitions (CDDH/I; CDDH/II/l9 and Corr.l, CDDH/II/27 9 

CDDH/II/42) CDDHIII/46) (continued) 

Sub-paragraph (a) 

23. The CHAIR~1AN invited the Committee to continue its consider"' 

ationdf article 3 (a). 


24. Mr. CLARK (Australia) said that his delegation had submitted 
its amendment to article 8 (a) (CDDH/II/42) because it seemed 
pointless to repeat the words :the l'loundedc. the sick" in the 
second sentence and because the term 'shipwrecked' was defined 
in sub-paragraph (b)o 

25. Mr. MAKIN (United Kingdom) said that his delegation's 
amendment to article 8 (CDDH/II.I Iff;) was purely formal and might 
be referred to the Draftin":. COIrT'li t tee. 

26. Mr. KBASNOPEEV (Union of Soviet Socialist Bepublics) 
introduced his delegation's new amendment to sub--paragraph (a), 
reading as follows: 

:;'Wounded and sick' means persons, whether military 
or civilian, who because of trauma j disease or other 
physical or mental disorder. are in serious need of 
medical assistance and care and who refrain from any 
act of hostility. The term shall also be construed to 
include other persons in serious need of medical assistance 
who refrain from any act of hostility includin~ the infirm, 
pregnant women, maternity cases and new -born babies." 

27. He considered that it would be better to retain the title 
proposed by the IeRC for part II of draft Protocol I and urged the 
United Kingdom representative to withdraw his amendment (CDDH/II/27). 
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28. Mr. EL-SHAMI (Jordan) said he did not quite understand the 

reason for the phrase ·,iwho are in serious need" A simple cut 

on the finger might lead to tetanus or mi8ht have fatal 

consequences. 

Q9. Mr. COCKCROFT (South Africa) and Mr. ~1ARTINS (Nigeria) said 

they agreed with the Jordanian representative's remarks. 


30. Mr. MARRIOTT (Canada) said that he could support the new 

Sdviet Union amendment to sub-'paragraph (a) but would prefer the 

word "disorder'; to be replaced by 'disability". The term would 

then cover any person who, even if not sick, suffered from a 

disability. 


31. Mr. JAKOVLJEVIC (Yugoslovia) and Mrs. DARIIMAA (Mongolia) 

said that the new USSR amendment combined the ICRC text with the 

earlier amendment (CDDH/II/19) in a way that faithfully reflected 

the oplnlons expressed during the debate. The USSR text could 

therefore be referred to the Drafting Committee. 


32. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said he 

agreed that the word ;;disability' was preferable to "disorder l

;, 


and accepted the change. Wi th regard to the word I, serious;' 3 his 

delegation had not been sure that it was necessary, but had kept 

it in view of the United Kongdom representative's proposal. If 

that representative would agree to its deletion the USSR delegation 

would have no objection to doing so. 


33. Mr. VANNUGLI (Italy) said he considered the text to be 

generally acceptable and asked the United Kongdom representative 

why he wished to retain the word /' serious" . 


34. rilr. W\..KIN (United Kingdom) said that, although in 1972 the 
Conference of Government Experts on the Reaffirmation and Development 
of International Humanitarian Law applicable in Armed Conflicts had 
unanimously decided to include that qualification in their report, 
the ICRC had not retained it. The term might be important, 
particularly to protect the military; since a person suffering 
from a slight disability could not be considered to be wounded. 
However, he would not oppose the deletion of the word nrovided the 
motivation of the proposal was clearly stated in the s~mmary record. 

35. He would maintain his amendment to the title of part II of 
draft Protocol I (CDDH/II/27) unless '-shipwrecked persons' were 
not included in the definition of wounded and sick. 

36. Mr. SOLF (United States of America) said he supported the new 
text proposed by the USSR delegation, with the Canadian represent·· 
ative's suggestion concerning the word "disabilityi and the 
deletion of the word ;; serious' . The United States shared the 
United Kingdom's understanding that the term 'need 1

; excluded 
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trivial ailments such as a headache. 'The definition of ·vJOunded 

and sick" would assume its full importance 1"hen it had to be 

decided who would be entitled to medical transnort by air. 


37. M~. COIRIER (France) saiel that, althou~h he did not have the 

French tpxt of the new USSR amendment: he believed it to be 

acceptable. The word 'serious added nothin~ of value, and the 

expression "in need of medical assic;tancc; ClYld care was strom" 

enough by itself. 


36. Mr. SCHULTZ (Denmark) said he agreed that it was difficult 
to define the terms wounded' and "sick and pointed out that in 
article 16 of the Fourth Convention reference was made to 'the 
infirm" . The main ques tiOD "'3,S whether thl? persons concerned 
vlere capable of fir>htin[ or not, He ar-reed ,,,i tit the Canar.ian 
representative that the provisions should be applicable to everyone 
who was incapable of carrying arms or refrained from doin~ so. 

39. The CHAIRMAN said that there seemed to be a consensus 
concerning the new text of sut 'para~raptl (a) submitted by the USSR 
delegation as amended durin~ tte debate. It would replace the 
texts in documents CDDH/II/lg. CDDB/II/42 and CGDE/II/iIG and could 
be referred to tlle Draftin(" Committ8e J whicb l..,oulc1 prepare a 
final text. 

It was so agreed. 

JW. :;~r. NAHLIK (Poland), speakinr on a point of order" drew 
attention to a sUbstantive discrepancy between the French and 
English texts of the Australian amendment (CDOH/II/42). 

41. The CHAIRMAN said that the error would be corrected. 

Sub-paragraph (b) (CDDH/II/57) 

42. r"~r. PIC'I'~T (Int.ernational Committee of the Red Cross) 
intro~ucing document CDDH/II/57 concerning article B (b) said 
that it had been draft21 by the I~RC to meet requests from certain 
delegations for the ICRC's opinion on the point in question. It 
was wrongly called an amendment" since th2 JCRC could only make 
suggestions which could be considere~ only if they were taken up 
by a delegation. 

43. Certain experts had proposed that the meanin~ of the term 
,; shipwrecked persons;' should he ext2ncled to cov()r [,prsons in 
difficulties in the air or even on land, such as persons in 
distress in deserts or mountains. The nrovisions of article 16, 
paragrapll 2~ of the Fourth Geneva Convention of 1949 were quite 
inadequate in that respect. 
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44. Mr. SCHULTZ (Denmark), Mr. MARTIN (Switzerland)9 

Mrs. MANTZOULINOS (Greece), Mr. BRAVO (Mexico) and Mr. HAAS 

(Austria) said that they supported the suggestion df the ICRC and 

wished to become sponsors of the proposal which seemed to fill a 

gap, very satisfactorily. 


45. Mr. VANNUGLI (Italy). Mr. MARTINS (Ni~eria) and 

M~. de la PRADELLE (~1onaco) also supported the proposal which 

covered all situations, especially that of persons in distress 

iri the desert. 


46. Mr. URQUIOLA (Philippines) said that he welcomed the ICRC 

proposal, but wished to suggest the addition of the words ,can land;' 

after the words "at sea', and the replacement of the 1/ITords 

ilvessel or aircraft' by the words ;'means of transport';. 


47. Mrs. DARIIMAA (Mongolia) said that she greatly appreciated 

the ICRC proposal, but would like the condition hwho refrain from 

any act of hostility" to be repeated in the second sentence. 


48. Mr. PICTET (International Committee of the Red Cross) said 

he was gratified to see that ICRC suggestion (CDDH/II/57) had met 

with general approval in the Committee, The points made by the 

Philippine and Mongolian representatives were judicious and might 

be referred to the Draftinv, Committee. 


49. Mr. SOLF (United States of America) said that) while he 

appreciated the underlying idea of the ICRC suggestion~ he felt 

obliged to warn the Committee of the danger of taking final 

decisions by consensus on definitions at that sta~e, before taking 

cognizance of the substance of the articles affected by that 

definition. That proposal hao been made repeatedly at the 1972 

Conference of Government Experts and had always been rejected. 

In particular, the greatest possible caution should be exercised 

with regard to the provisions concernin~ medical transport. 


50. Mr. MAC KENNEY (Chile) said it was not clear whether the term 

Bin peril at sea:; also applied to similar situations on lakes. 


The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE SIXTH ~EETING 

held on Thursday; 14 March 1974. at 10.20 a.m. 

Cllairman: ~~r, ; !ALLIK (l oland) 

TRIBUTE TO THE MEMORY OF f'1P.S PIE!1RE CRAnER 

1. The CHAIR~AN informed the Committee of the death of the 

wife of NY.. Graber" President of the Conference; and stated that 

the Conference would Bend Mr. Graber a tele~raM of condolences. 


At the proposal of the Chairman. the members of the Committee 
observed one minute I s silence in tribute to the T'1.emory of T1rs. 
Pierre Graber. . 

CONSIDERATION OF DRAPT PROTOCOL I (CDDH/l) (continued) 

Proposed new article 18 bis (CDDE/l: CDDH/II/56) 

2. The CHAIRMAN) at the request of Mr. SOLF (United States of 

America), authorized Mr. Wilson j a member of ~he United States 

Congress] who had to leave Geneva at once, to present the new 

draft article 18 bis (CDDH/II/56)~ which the dele~ation wished to 

have inserted in draft Protocol I~ it beinv understood that the 

draft would not be examined until a later cate. 


3. Mr. WILSON (United States of America) explained that the 
draft which pertained to missinf and dead persons and to the 
maintenance of their ~raves, was desi~nert to fill a-~ap since the 
1949 Geneva Conventions contained no provisions on that subject. 

4. Eefer~inf to the an~uish of the families of persons of whom 
there was no word durinF conflicts. he stressed the need to inform 
those families of the fate of tLei;' missing relatives as soon as 
possible. and pointed out that the draft followed logically from 
resolution V adopted on that subject by the XXllnd International 
Conference of the Red Cross: at Teheran in 1973. He keenly 
regretted not being able to attend tho discussion that was to 
take place on that yuestion. 

Article 8 (eDDH!l: CDDH/II/42~ CDDH/II/57/Rev.l) (continued) 

Sub-paragraph (b) 

5. Mr. MARRIOTT (Canada). referring to the ICRe proposal 
(CDDH/II/57) whi~h had been taken up by the delegations of Austria, 
Denmark, Greece, Iran, Mexico and Switze~land (CDDH/II/57/Rev.l), 
said that he did not believe provision should be made for persons 
in peril "in the air. Provision vIaS made for th8.t case in 
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article 39 which pertaincc2 to aircraft occunants. He did not 
therefore see the ~oint of the proposnl ~nrt re~ind~d those pres~nt 
of the warninr by the United St~tes renrcGontative c at the fiftll 
meeting, of the dangc;r of' n·~ac}'in:~ ciecisions TJli.thout teinr: al,Ta!:'e 
of the, content of the articles. 

6. Mr. ,sAnCI1L~ DEL IUn Y 8FC.RPf' (2,pain) did not consider that it 
'!Jas possible to appro']·:: thl:': notion of shir'wr:'c~kd p8rsons as 
described in amendMent CDDP/II/S7/Rev.1. 

7. Mr. EL-·SHAF'~I (Arab RC"llr',lic 0:1' Er';rpt) 2xr,rCSSC(1 supy)ort for 
the Australian a,nend!'1ent (CDmUII/·'i::?). In add:ition_ h·c; felt that 
the text proposed in a!'1end~ent rDDg III/57/Rev.l was mor~ COMplete 
than the initial tt::xt. and tLat a f'e~'.' editorial chan.n-cs TJTould 
answer the remarks made durin~ the discussior on the obli~ation 
of those concerne~ to refrain frOD anv act of ho~tility. 

8. I'1r. 1\3DINE (l\rab Ren'lbli.::: of Syr:l:l) hel::e'leCi that satisi'action 
coulc1.~{,;iven to the Canadian r2IH'('::sentati.vE:: either by dfOletin,Q: 
in amendment CDDH/II/57/Rev.l as a result of the dpstruction ... 
or for any oth~r reason or by ins,c:rtin c ir the first sentence 
after 'at sea', the 1wrds on lund and then dclctinp the second 
sentence. 

9. Mr. KRASNOPEEV (Union o~ Soviet Socialist Republics) said 
that he could not agree that one and t;;2 Sfll':1.c article couln apnly 
to peril at s~a> on land and in the air. 

10. Mr. MAKIN (United Kinpdorn) said he arrecd with the Canadian 
representative that peril in the air ~a3 aJr~ady covered by 
article 39 and should. llnt apPCilI' in h:o difforent ?lac8f3 in the 
Protocol. As for neople in peril on lqnrt_ he thou~ht it quite 
wrong to deal with a sUhstantivc iSSUi: in a ricfinitions article. 
He considered it laurO'l:l.ble to Si.,,·p:est that peon}!:' coulc'!. 1:'2 
ship"lJ'recked on l::mcl j a.nr] the nrot'ler- if it cxistc':C.. shouln be 
dealt with elsewhere in th,.· Protocol. 

J 

11. Mr. JAKOVLJEVIC (Yu~oslavia) said that he consi~~r2d that 
amendment CDDlUII 1[57 IF\cv.1 vJilS excellent aClr) coulrl he r8fcrrec~ to 
the Draftinp Comld ttec for pt'cP?I'2tion of the final tpxt. 

12. He supported the Svrian proposal to insert the words on lant 
in the first sentence of the arnc:1dmcnt and to delete: the secono. 
sentence. 

13. {"Jr. de la PRADL:LLE U1onaco) b;.:;lievc,.j th.l.t it pas onl'/ after 
mature reflection that tho IC'lC helJ decidsd to wicl('D the scope 
of the term 'shipwrecked per~ons which apnlied not merely to the 
sea but also to tr.e air. 'T'h2 situ;,tion \'18.':', norc (L:.'licat(' in the 
case of assimilation to shipwrecJ~e~ rcrsons~ nam01v ~xt0n8ion to 

http:r2IH'('::sentati.vE
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persons in peril on land. The words ;as a result of military 
operations I. could perhaps be added in amendment CDDH/II/57/Rev.l 
in order to make it clear that not only ordinary passengers were 
involved; or the words "or the immobilization of the aircraft i1 

, 

could be inserted after the word 'aircraft:', in order to cover 
hijacking. By and large; he believed that~ subject to minor 
editorial changes, the amendment was of great value. 

14. Mr. PICTET (international Committee of the Red Cross), 

replying first of all to a question asked at the fifth meeting 

bv the representative of Chile, said that persons shipwrecked on 

l~kes and inland waters were covered" not by the first part of the 

amendment but by the second. In draftin~ its proposal, the 

intention of the ICRC had been to supplement article 16 of the 

Fourth Geneva Convention of 1949, and to extend protection to 

all persons in distress) who would not necessarily be wounded, 

sick. prisoners of war or civilians. The definitions were purely 

provisional, and the matters of substance would be examined in 

due course. It was for the Drafting Committee to devise a better 

and simpler formula) so that those persons could be included in 

the definition. 


15. Mr. CLARK (Australia) stated that in his opinion the 
definition given in draft Protocol I was satisfactory, the proposed 
amendment was superfluous and persons in peril on land were 
coverprl by the (;('neV3 ,"1nrl ':']'1<' H:l:"11,' rnnv"nt.jnn:". 

16. Mr. ROSENBLAD (Sweden) said that he did not think that idea 
expressed in the amendment should be entirely rejected. Aircraft 
occupants as defined in article 39 of draft Protocol I, could well 
be included in the definition of ,; shipwrecked ';, which appeared 
in the original ICRC text. 

17. Mr. MATHIESEN (Norway) agreed with the Canadian representative 
that there was no need to ~ake provision for the case of persons 
in peril ;\ in the air; . 

18. Mr. MARTIN (Switzerland) said that what his delegation had 
had chiefly in mind were the natural disasters which ~enerallY 
struck in peacetime, but which could also strike durin~ hostilities. 
That would supplement not only the First and Second Conventions of 
1949 but also article 16 of the Fourth Geneva Convention of 1949. 
When all questions of substance had been studied, the Committee 
could revert to the definitions, which were of a provisional nature. 

19. Mr. DEDDES (Netherlands) said that he did not think the 
amendment was necessary. 
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20. Mr. COIRIER (France) said that shipwrecked persons should 
not be included in an article based on the need for medical 
assistance to the wounded and the sick. who were undouhtedly 
incapable of i~flictin~ harm. which was not necessarily the case 
of all ,shipwrecked persons. 

21. Mr. SCHULTZ (Dennark) said that too detailed definitions 
were dan~erous and requested the deletion of sub-para~raph (b) 
of article n. 

22. Hr. PICTET (International Committee of the Red (;ross») in 
reply to a question from Mrs. DAflIIMAA (~on~olia) said that the 
word "vessel in article 8 applie~ to all v~ssels. whether military 
or civilian. Shipwrecked persons enjoyed the protection of the 
Second Geneva Convention of 1949. and it was not necessary that 
they be wounded or sick. 

23. Mrs. l'1ANTZOULINOS (Greece) said that the amendment was 
important because it defined the category of shipwrecked persons 
in the air and it extended humanitarian protection to others who 
were deemed to be shipwrecked persons. 

24. Mr. MARTIN (Switzerland) stressed that it was the notion of 
shipwrecked persons that should be extended. The extension of 
that notion should-be thorou~hly studied. 

25. Mr. QUACH TONG DUe (Republic of Viet Nam) proposed that the 
second sentence of amendment CDDH/II/57/Rev.l should read as 
follows;:Thc above-mentioned persons in peril in inland waters 

shall be deemed to be shipwreckeduersons. 

26. Hr. BOTHE (Federal Republic of Germany) said that the 
question should be studied further. with a view to finding a 
provision coverinv situations which did not come under th0 
Conventions or the Protocol. F8~ rreatcr precision was needed 
to ensure full and effectiv~ protection in all cases. iArticl~ 
8 .. Definitions' was not the ~roDer place to deal with that question. 

27. r~r. TAI'.l:ALF nUGERT/J\ (Uranda) said that hf} did not think it 
possible to leave the question in abeyance. It was a ouesti6n 
of substance and~ at the same time. of form. With respect to the 
substance, it remained to be decided whether the notion of ship
wrecked persons shoul~ be extended to those in peril on land or 
in the air. Once that was settlsd. the Drafting Committee could 
provide th8 form. He thou~ht moreov~r. that the amendment 
applied to persons in hostile or alien surroundin~s followinr the 
destruction, loss or disablement of their neans of transport. If 
the words ·or for any 0t);or reason" T~~·re r('tain()(l, the notion of 
shipwrecked persons would be too wide. 
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28. Mr. MARRIOTT (Canada) agreed with the representative of the 

Federal Republic of Germany that the situations to be considered 

should first of all be clearly stated. The Committee could then 

revert to the definitionR to see whether or not they were 

satisfactory. 


29. Mr. SOLF (Unit0d Stat2s of America) stated that he s too, 

supported the suggestion made by the representative of the Federal 

Republic of Germany. n:'h·:::: Committee should locate the flaws in 

protection and, in that context. take article 39 of draft Protocol 

I, article 12 of the Second Geneva Convention and articles 16 and 

17 of the Fourth Geneva Convention into account. 


30. Mr. COCKCROFT (South Africa) supported the stateP.1ents made by 

the two previous speakers. 


31. The CHAIRMAN sugge:3~: ed that the Coromi ttee should approve the 

Swiss proposal for an unofficial Working Group to draw up and 

submi t to the Committee 2l defini tive text) taking into account the 

various points of view expressed in the course of the discussions. 


32. Mr. MARTIN (Switzerland) stated that the representative of 

the ICRC might be asked to convene that Working Group. 


33. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that in his opinion the Working Group would find itself confronted 

"vi th an impossible task, since the Committee had not sufficiently 

studied the question. It would be preferable to accept the 

proposal of the Federal Republic of Germany. 


34. Mr. NAHLIK (Poland) said that he thought the setting up of 
working groups to study each group of a~endments involved risks. 
It would result in the establishment of intermediary bodies between 
the Committee and the Draftin.p.: Committee. He therefore asked 
whether it would not be simpler to entrust that task to the Drafting 
Committee, since rule 47 of the rules of procedure authorized the 
sponsors of amendments to put forward their points of view to that 
Committee. 

3)a Mr. MAKIN (United KinGdom) said that he a~reed with the 
remarks of the two previous speakers regarding a Workinr Group. 
The representative of the Federal Republic of Germany had proposed 
that the question be studied with a view to discovering whether 
there were any omissions in the protection afforded by the Protocol 
or the Conventions. He himself was not convinced that such 
omissions existed. In any event, the question was not 6ne to be 
dealt with in the context of definitions. 

36. The CHAIR~ffiN said that it was difficult to refer the question 
to the Drafting Committee, since that Committee h8.0 not been 
established. -The Asian Group, in particular, had not appointed 
its representatives. 
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37. Mr. MARTIN (Switzerland) said that he was not opposed to the 
question being referred to the Drafting Committees which could study 
the question in the way indicated by the representative of the 
Federal Republic of Germany, but that Committee should meet 
immediately. 

38. Mr. NAHLIK (Poland) and Mr. AL-BARZANCHI (Iraq) made an 

urgent appeal to the Asian Group to appoint their representatives 

to the Drafting Committee, in order to avoid further delay in the 

start of its work. 


39. Mr. ABSOLUM (New Zealand) observed that the task before the 
Committee was to re-'examine the Geneva Conventions and the draft 
Protocols with the aim of identifying any gaps in the protection 
afforded to persons in peril on land or in the air as a result of 
th~ loss of their means of transport and, on the basis of such an 
exa~ihation. to draft a new article which might or might not 
'include 	a definition. In his view such a task could not be 
appropriately assigned to thE: Drafting Committee. 

40. Mr. MARTIN (Switzerland) pointed out that he had withdrawn 
his proposal for a Working Group, on the understanding that the 
Drafting Committee would be authorized to study the question 
thoroughly. 

41. The CHAIm1AN proposed that the various proposals concerning 
article S(b) be referred to the Drafting Committee. 

It was so agreed. 

Sub-paragraph (c) (CDDH/II/19/Corr.l j CDDH/II/46) 

42. Mr. STOLLBERG (German Deciocratic Republic) introduced 
amendment CDDH/II/19/Corr.1. 

43. Mr. MARRIOTT (Canada) said that he was prepared to a~ree to 
that amendment, but would prefer the words 'disease control 
establishments" in the r.n::lish text in place of "anti--epidemic 
establishments i, • 

44. Mr. MAKIN (Unitec Kingdom) said that his dele~ation's 
amendment (CDDH/II/46) was purely a matter of editing and should 
be referred to the Drafting Committee. 

45. Mr. AL-BARZANCHI (Iraq) expressed the view that the words 
!'anti-epidemic establishments" had too restrictec'l. a meaning; 
stress should be laid on prevention. 

46. Mr. VANNUGLI (Italy) said ,that before referrinp the question 
to the Draftinr,~ Committee" the Committee should decide whether a 
new concept should be introduced) namely establishments for the 
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prevention of infectious diseases. There would then remain the 
. problem of choosinr, the terms to be applied in the various languages. 
It would be unwise to give too precise a definition, which might 
exclude certain cate~orip.s of establishments. 

47. Mr. EL-SHAMI (Jordan) stated that the EnRlish expression 

"health centre;' might better describe all the establishments 

engaged in disease prevention. 


48. Mr. COIRIER (France) expressed the oplnlon that the French 

expression llinstallations de caract~re sanitaire'2 covered 

prevention, since hospitals were more and more concerned with the 

prevention of diseases. 


49. Mr. MARTIN (Switzerland) Rnd ~1r. KRASNOPEFV (Union of Soviet 

Socialist Republics) said that establishments for the prevention 

of diseases should be included in sub-paragraph (c) which should 

be referred to the Drafting Co~mittee. 


50. Mr. COCKCROFT (South Africa) supported that proposal and 

expressed the hope that persons with medical qualifications would 

be able to take part in the worle of the Committee. 


The Committee decided to refer the study of article e (c) 

and amendments CDDH/II/19/Corr.1 and CDDP/II/46to the Drafting 

Committee. 


The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE SEVENTH MEETING 

held on FridaY9 15 March 1974~ at 3.25 p.m. 

Chairman: Mr. MALLIK (Poland) 

ORGANIZATION OF WORK (CDDH/II/lnformation) 

1. The CHAIRMAN after announcing the names of the fifteen 

representatives appointed to the Draftinr Committee 

(CDDH/II/lnformation)~ reminded the meeting that, in accordance 

with rule 47 of the rules of procedure, all delegations could 

participate in the discussions of the Drafting Committee~ in 

which a representative of the ICRC and the Rapporteur could also 

take part. Only the fifteen members of the Drafting Committee~ 


however, would have the right to vote. He proposed that the 

Committee agree to that procedure. 


It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) 

Article 8 - Definitions (CDDH/l; CDDH/II/3, CDDH/II/13~ CDDH/II/18, 
CDDH/II/19, CDDH/II/30, CDDH/II/42; CDDH/II/46 9 CDDH/II/58) 
(continued) 

Sub-paragraph Cd) 

2. The CHAIR~ffiN invited the Committee to examine article 8, 
sub-naragraph (d) and the relevant proposed amendments. 

3. Mr. CALCUS (Belgium), introducing the a~endment to article 
8 Cd) i (CDDH/II/13). pointed out that articl~ 24 of the First 
Geneva Convention of 1949~ on the protectic1n of the administrative 
personnel of medical units. made no mentiori of the personnel 
engaged in the operation of such units. Tl-.c amendment aimed at 
ensuring the protection of that category of nersonnel. 

4. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that after consultation with the representatives of Australia and 
the United Kingdom, his delegation had altered the text of his 
proposed amendment to sub-paragraph (d) (CDDH/II/19) to read: 

r'lfiJedical persolinel means personnel ~ whether permanent or 
temporary, duly recognized and authorized by the State and 
engaged exclusivelY in the operation or administration of 
medical services, medical units and medical transport, and 
includes the personnel assigned to the prevention of disease 
and the search fore removal, treatment or transport of the 
wounded. the shipwrecked and the sick. The term includes 
inter alia military medical personnel as defined in the First 
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and Second Geneva Conventions) the medical personnel of 
civil defence organizations referred to in article 54 of 
Porotocol I j civilian medical personnel re~istered by the 
State, personnel of the national Red Cross (Red Crescent~ 
Red Lion and Sun) Societies attached to medical services 
and units j and military or civilian medical transport 
crews". 

5. The ICRC text was satisfactory in ~eneralJ but it was preferable 
to mention 'medical services'; and not to linit protection to the 
medical personnel of the Red Cross societies. 

6. Mr. KLEIN (Holy See)) referring to his delegation's amendment 
to article 8 Cd) (CDDH/II/58)s said that reli~ious personnel and 
medical personnel were mentioned together in a number of articles 
in the Geneva Conventions of 1949. It was desirable that the 
former should be defined in order to avoid any misunderstandinr. 
'He 	 had no objection to the addition of the proposed definition at 
the end of article 15 of Protocol I. 

7. The reason for proposed amendment CDDH/II/18 was the importance 
of ,the services rendered by voluntary relief organizations) which 
had worked on many occasions at the side of the Red Cross Societies. 
Mention should therefore be made of them at the end of article 
8 (d) iii, since the Protocol should obviously be so worded as to 
encourage dedication to the allevi~tion of the suffering caused 
by war. 

8. Mr. DEDDES (Netherlands) said that the Soviet amendment held 
some dancers. The number of protected personnel should be 
limited to some extent, for otherwise the special protection of 
that personnel. wearing the distinctive emblem. would cease td 
have any meaning, because there would be too many of them. 

9. Hr. MARRIOTT (Canada) agreed with the Netherlands represent·· 
ative that authority to carry a distinctive sign should be 
limited to specific cases. It appeared, however, that the USSR 
representative had intended to mention personnel exclusively enga~ed 
in .the operation or administration of medic~l services in the 
sense of article 24 of the Pirst Geneva Convention of 1949. 

10. Mr. CLARK (Australia). supported by Mr. NAHLIK (Poland), 
pointed out that the 1fJord 'chaplain' appearin~ in amendment 
CDDH/II/58 applied only to the ministers of certain reli~ions. It 
would be preferable to find an expression applicable to the religious 
and philospohic~l concepts of all countries. especially those of 
Africa and the Middle,East. The question could be studied by the 
Drafting Committee. 
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11. Mr. ROSENBLAD (Sweden). introducing the amendment to sub

paragraph Cd) iii, (CDDHIIII30), said that thE) term "civil defence 

bodies'" was more appropriate than "civil defence orvanization·1 

o 


in view of conditions in various parts of the world. Moreover, 

article 54 of Protocol 10 to which the ICRC text referred) 

enumerated the humanitarian tasks included in civil defence" 

without reference to any particulQr civil def~nce or~anization. 


Further, it would be preferable to specify that the medical 

personnel must be 'duly recog,nized or authorized'. 


12. Mr. SCHULTZ (Denmark) said that it was necessary to add 
the words ;'duly recognized or authorized' in order to indicate that 
the persons concerned were duly qualifi~d by their training. That 
amendment moreover was in line with that of the USSR regarding 
personnel "recognized and authorized b~T the State' . During the 
study of their text, the sponsors had agreed to add at the end of 
the paragraph the words: "or other voluntary relief organizations; 
which accorded with the Holy See amendment. 

13. Mr. CLARK (Australia) said that after discussions between 

his and the USSR delegation. part of sub-para~raph (d) ii of the 

amendment submitted by his delegation (CDDH/II/42) had been 

incorporated in the USSR amendrrent. 


14. Mr. MAKIN (United Kin~dom) said that part of the amendments 
submitted by his delegation in document CDDH/II/46 were already 
incorporated in the USSR amendment, He proposed also the insertion 
of the word 'diagnosis' after "removal:' in sub-paragraph (d) ii. 

15. Mr. JAKOVLJEVIC (Yuroslavia) introducing document CDDH/II/3. 
pointed out the disparity between article 20 of the ~ourth Geneva 
Convention of 1949 and article 8 (d) in draft Protocol 10 Article 
20 of the Convention made no mention of medical personnel' but 
referred to "persons resularly and solely enga~ed in the operation 
and administration of civilian hospitals ... ". The term 'medical 
personnel· limited the caterories of persons to be protected. On 
the other hand, the third paragraph of article 20 of the Convention 
referred to ':Other personnel who are engaged in the operation and 
administration of civilian hospitals ... , which meant that 
temporary personnel should be protected for as lon~ as they were 
assigned to a specific task, either in a medical unit or in an 
emergency where) for instance, there were a great many casualties. 
In order to protect those persons. eitht~r thE' word i exclusively" 
should be deleted from the third line in article 8 (d) ii of draft 
Protocol I; or a distinction should be drawn, as had been done in 
article 20 of the Fourth Geneva Convention of 1949" between 
regular and part~time personnel. Either of those alternatives 
would be acceptable to the Yu~oslav deleration. 
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16. Mr. ALBATIZANCHI (IraG) said that h~ woul~ prefer the sub
division of sub'para;Tapn (d) of article S to be retained, His 
delegation had supported the amendment to sub--para.rraph (d) i as 
proposed in document CDDH/II/l:;. Chaplains cLppeared to be covered 
by the,words i'personnel en~aged in the operation or administration 
of ... \". 

17. Mr. MARTIN (Switzerland). said that the sponsors of docu~ent 
CDDH/II/19 had tried to mer~e sub-para~ra~hs Cd) i, ii and iii of 
article 8 into one, which had lod to ~ certain amount of confusion. 
He therefore preferred th~ text of the draft Protocol. With 
regard to iUb-paragraph (d) iii he supported the wording 
assi~ned to the dischar~e of the tasks mentioned in article 54, 
••• i proposed in document CDDH/II/30. but he was not in favour of 
retainin~ the word !bodies in the English version and preferred 
the French wordin~. In addition, he suprorted the proposal of the 
representative of Denmark that the words or other voluntary relief 
organizations" should be added to the second sentence. However 
he saw no need to delete the word exclusively fro~ article 8 
(d) ii. as had been su~gestcd by the representative of Yu~oslavia. 

18. Mr. EL-SHAFEI (Arab Republic of Ervpt) said that he hoped 
the Committee would bear in mind the amendmEnt to .1.rticle 15 
(CDDH/II/70), proQosing that the words Chap13ins and other persons 
performing similar functions should be replaced by !Reli~ious 
personne1 " . 

19. Mr. DEDDES (Netherlands) repeated that a licit should be 
placed on the number of medical personnel 2ntitled to wear the 
distinctive emblem of the Re1 Cross. H~ was anxious t~at the 
words ;; ... and other persons pnrformin~ simil~r functions .. ,i 
(CDDH/II/58) should be retaino~" since they wero equally applicable 
to members of non"reli"ious bodies. 

20. Mr. MARRIOTT (Canada) said th~t the amGnd~ent submitted by 
the delecation ot the Holy See (CDDH/II/IS) apPPlred to him to be 
covered by article 63 (a) of the Fourth Geneva Convention of 1949 
and by articles 60 to 62 of draft Protocol I. If the Conference 
extended the use of the emblem of the Red Cross to too many 
organizations, it mir-ht later havG reason to re~ret it. 

21. Mr. MATHIESEN (Norway) said that or~anizations entitled to 
use the emblem should be reco~nized as Red Cross Societies or 
approved by a national government. He su~pested that the Holv 
See amendment (CDDH/ll/i8) should be chan~od to read: ... and 
other voluntary relief or~anizations re~istered with the public 
authorities': . 



.. 53 .~ CDDH/II/SR.7 

22. Mr. COIRIE~ (France) said that he ar,rced with the represent

ative of the Netherlands in that the more protection was extended 3 


the lesser its effectiveness became. 


23. Mr. MAKIN (United Kingd,J.,,: ;::;ai(1 that the Committee appeared 
to be undecided whet11er the definition of the word "chaplain;' 
should appear in article 8 br article 15. In his view J the proper 
place was article 8 and if that were agreed, paragraph 6 of article 
15 should be deleted. 

24. Mr. HAAS (Austria) said that he did not alto~ether agree with 
the United Kingdom representativ~. Whereas arti~le 8 purported to 
define "medical personnel;;; the delep:ation of the Holy See attached 
importance to the reli~ious rather than the medical aspect of that 
category of persons. He shared the opinion of the representative 
of Switzerland that the sub-divisions within sub-paragraph BCd) 
should be retained. 

25. Mr. CHUWA (United Republic of Tanzania) said that in view of 

the larE;e number of ideological 8.nd political sects and movements, 

it should be specjfie~ that those to be p~otected were those which 

were recognized) ~ither internationally or locally. 


26. Mr. J1-lKOVLJEV:;:C (Yur;oslavja); su.pported by Mr. BEREKET 
(Turkey), sald that it should be specified in the Holy See amendment 
(CDDH/II/IB) th8.t the 0rganizations referred to had to be specially 
qualified. He read out article 26 of the First Geneva Convention 
of 1949, and sug~ested that the wording of that article be used. 

27. Mr. l''1A::1RIO'TT (Canada) said that before the Dra,fting Committee 
reached a d~ci3ion on amendment CDDH/II/13 they should take into 
account amendment CDDH/I/39 and Add,l and 2 foe the insertion of 
a new article ~fte~ article 70. 

28. Mr. NAHLIK (Poland) eaid that. unlike the representative of 
the United Kingdom. he considered that it ~as enough to introduce 
into article '.5 the definition of . chaplain' which appe8.red in 
amendment CDDH/II/58 or) if absolutely necessary. to make it the 
subject of an enti~ely new article. 

29. Mr. MARTINS (Nigeria} said he would prefer that definition 
to appear in a ~ew sub-division of ~rticle 8 (d). 

30. Mr. KLEIN (Holy See) saii that it WAS not whether the amendment 
appeared in article 8 or 8.rti~le 15 Hhich !'vas import~nt, but that 
the term I' chaplain· should aprear in the text, It was used in 
all the four Convehtions of 1949. There was no question; however) 
of oblie;inr; medical unl"c:~ to have chaplains, Perhaps the 1"rords 
;'if they ha'le them' might he addod, Lib~ the representative 
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of Switzerland, he considered that the proposal of the represent
ative of Denmark for the addition of the words ;land other voluntary 
relief organizations 1: was acceptable. 

31. Mr. SOLF (United States oi America) said that he understood 

that the proposed amendment CDDH/II/58 covered the different 

religions. With regard to the proposed amendment CDDH/II/19) he 

agreed with the representatives of the Netherlands and of Canada 

that it would be appropriate to limit the protection to members of 

medical units. He asked the representative of the Union of 

Soviet Socialist Republics what he meant by registered by the 

State'! . 


32. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) replied 

that he meant the civilian medical personnel attached to medical 

units or to public health services . 


.	33. Mr. PICTET (International Committee of the Red Cross) thanked 
the representative of the Holy Se0 for mentioning the Red Cross 
Societies in his proposed amendment. He did not think it was 
necessary, however, since Red Cross Societies, abiding by the 
principle of political and reli~ious neutrRlity, did not have 
chaplains. 

34. Mrs. MANTZOULINOS (Greece) said she was of the same opinion. 

35. Mr. MARTOSUHARDJO (Indonesia) said that the reference to 

chaplains should appear in article 15 and not in article 8. 


36. Mr. ABSOLUM (New Zealand) said he agreed with the United 
Kingdom that there might be advanta~e in including a definition 
of army chaplains in article 8Cd) but, if so, he would prefer a 
more precise formulation than t~at suggested b~ the Holy See 
(CDDH/II/58). In particular, the ter~Ministers of religion 
servinr;r, the :)eople Ii was open to very wide interpretation. 

The meeting was susp'end~at .5.05 p.m. and resumed at 5.25 p.m. 

37. Mr. ROSENBLAD (Svreden) said he agreed with the representative 
of Indonesia that chaplains should be mentioned in article 15. He 
also agreed with the representative of Denmark that medical personnel 
should be attached to medical units and duly recognized and 
qualified. 

38. Mr. CLARK (Australia) said that the proposed amendment to 
sub-paragraph (d) l~ (CDDP/II/42), put forw~rd by his d2legation, 
concerned matters of form and could be referred to tho Draftin~ 
Committee. 
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39. Mr. ROME (Israel).said that his count~y reques~ed that the 
distinctive emblem of ltS armed forces medlcal serVlces and of its 
National Relief Society) namely the Red Shield of David, be 
afforded the same recognition 8.S was I!,iven in sub--pararcraph (e), 
to the emblems of the Red Cross. Red Crescent and Red Lion and 
Sun. Otherwise, Israel would be obli~ed to make a reservation 
similar to that which it had made when si~ning the 1949 Convnetions. 
For practical reasons; Israel would fim1. it i1nposs ible to accept 
the situation created by the provisions of the draft Protocol. 
The recognition of tho ned Shield of David would represent simply 
the acceptance of a lon~-cxistin~ fact in no ~ay inconsistent with 
the humanitarian aims of the Conventions and Protocols. 

40. Mr. MAKIN (United Kin~dom) said that he would leave it to the 
Drafting Committee to decide on his delegation's proposed amendment 
to arti~le 8 (f) (CDDH/II/46). which was similar to that of the 
Australian delegation on the same subject. 

41. The CHAIRMAN suggested that the delegations which had 
proposed amendments to sub~r)ara~raph (d) in documents CDDH/II/13, 
CDDH/II/18~ CDDH/II/19) CDDH/II/30) CDDH/II/42. CDDH/II/46 and 
CDDH/II/58 might fall in with the Swiss representative's su~gestion 
and confer among themselves before referrin~ those amendments to 
the Drafting Committee. He proposed that the Committee should 
refer to the Drafting Committee all the other prOlJosed amendments 
that ha~ been discussed so far durin~ the session. 

It was so agreed. 

Article 9 - Field of application (CDDH/I CDDH/II/4c CDDH/II/19. 
CDDH/II/20 5 CDDH/II/28, CDDH/II/41, CDDH/II/49) 

42. Mr. PICTET (International Com~itt~e of the Red Cross) said 
that article 9 was the result of the work of the second session 
of the Conference of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law ap~licable in Armed 
Conflicts. It was more restrictive than article 11 which covered 
persons in good health, prisoners of war ~nd civilians. Perhaps 
it would be advisable to add to it the words subject to the 
provisions of article 11· or'!without prpjuC'icc to the provisions 
of article 11. That quostior'. could be referred to the Drafting 
Committee. Similarly. the Draftinr CommitteD mi~ht consider 
whether it would not be prefer8ble in article 9 (1) to renlace the 
expression ;'on the territory of the parties to th~ confli~ti, by the 
words "on land at se;:t or in the air' . 

43. Mr. NAHLIK (Polano), as co' sponsor o~ the proposed amendment 
CDDH/II/19 to articl~ 9, para~raph 1, said thqt he thou~ht that 
the expression 'without distinction on ~rounds of nationalitv' 
might be misinterpreted to isply that distinction other than~ that 
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on grounds of nationality~ such as distinction of race, religion 3 

etc, might be justified. It was therefore essential to exclude 
any kind of adverse distinction by using the words "without any 
discrimination i

'. In article 9~ paragraph 3, where mention was 
made of organizations of an international character, he believed 
it would be suitable to give as examples the International Committee 
of the Red Cross and the League 'of Red Cross Societies, in 
recognition of the merits of those two or~anizations. 

44. The CHAIRMAN informed the Committee that the sponsors of 

proposed amendments CDDH/II/63 and CDDH/II/69, which referred to 

the annex to draft Protocol I. had agreed that their proposals 

should not be submitted at the present meeting. 


45. Mr. BOTHE (Federal Republic of Germany), introducinR the 

amendment proposed in document CDDH/II/20) pointed out that it was 

identical to that submitted by the Polish representative in 

connexion with article 9 s parae;raph 3 (CDDEIII/19). 


46. Mr. MAKIN (United Kingdom). said that the amendment proposed 
in document CDDH/II/28 J was intended mainly to improve the wording 
of article 9, and that the only change of substance was intended 
to make it clear that para~raphs 2 and 3 of that article were not 
applicable to hospital ships, which were dealt with under article 
25 of the Second Geneva Convention of 1949. 

47. Mr. CLARK (Australia) said that the purpose of the proposed 
amendment in document CDDH/II/41 was to replace the words 
"territory of the parties to the conflict ,; in art icle 9 by area 
under the control of the parties to the conflict;', as the word 
['area" could be applied to the hi;:r:h seas or to re~ions in dispute. 
He agreed with the Polish repr~3entative concerning the expression 
[[without any discrimination". The terms \ the woundec1.~ the sick 
and the shipwrecked;; h8.d been widely debated in the Committee and 
were defined in article 8. Similarly, the terms i'military 
personnel". [;military transports' and civilian population' had 
already been discussed. 

48. His delegation did not propose the deletion of paragraph 1 of 
article 9, but considered thRt its field of application should be 
made clear. 

1!9. M:i.~. SOLF (United States of America) introduced the draft 
amendment in document CDDH/II/49 _ the ol:1ject of 1'Thich vJaS to delete 
pa~agraph 1 of article 9; and said that the defects of the 
paragraph had already been pointed out by the ICRC representative. 
Some articles in part II applied to the hiGh seas, not only to the 
territory of the parties to the conflict. Furtherm~re. articles 
19 and 32 of draft Protocol I dealt with the measures to be taken 
by States not parties to the conflict and that WqS in contradiction 
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with paragraph 1 of article 9. The words without distinction 

on grounds of nationality I. were grossly inadequate. The concept 

of non-discrimination should preferably be placed in article 10. 

There was therefore no need for para~raDh 1 of article 9. 


'50. Mr. HAAS (Austrio.) ,whose dele.p:ation had submitted the 
proposed amendment in document CD1)H/II/4, said that if the words 
1' wounded and sick' '{.ITere used in the title of part II of draft 

Protocol I they should also appear in article 9. If, however~ 

the words ilWounded J sick and shipwrecked persons' were retained, 

then they should figure in tho body of the article. It was for 

the Drafting Committee to decide which wordinv, to use and where. 


51. Mr. SCHULTZ (Denmark) said that he supDorted documents 

CDDH/II/l9 and CDDH/II/20 proposing to amend article 9. paragraph 

3. They tended to high-'light the role of the International 
Committee of the Red Cross and of the League of Red Cross Societies. 
He requested that his country be added to the list of sponsors of 
the proposed amendment in document CDDH/II/20. 

52. Mr. NAHLIK (Poland)) supported hy r1r. VILLARINHO PEDROSO 
(Brazil)~ suggested that all the delegations sponsoring draft 
amendments to the same paraf,raph or the same article should meet 
to draw up combined texts, to facilitate the work of the Drafting 
Committee, which would have very little time. The delegations 
in question could hold consultations on the following Monday and 
submit their joint proposals on Tuesday morning. That, of course, 
would be feasible only in the case of draft amendments which 
supplemented one another. Article 9 was a different matter, 
because the draft amendments introduced were mutually exclusive 
and would have to be put to the vote in Committee II. 

53. Mr. MAKIN (United KingdoQ) said that he could see no 
possibility of followinc up the sugrestion made by the Polish 
representative> because representatives would have to attend a 
plenary meeting of the Committoe on l'1onday morning. In any 
event) the sponsors of proposed amendments would he able to 
attend the meetings of the Drafting Committee. 

The meeting rose at 6.25 p.m. 
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SUNMARY RECORD OF THE EIGHTH MEETING 

held on Monday) 18 March 1974, at lO.~O a.m. 

Chairman; Mr. MALLIK (Poland) 

CONSIDERATION OB' DR.AFT PROTOCOL I (CDDH/l) (continued) 

Article 9 .. Field of application (CDDH/l .. CDDH/45' CDDHIII/4~ 
CDDH/II/19~ CDDH/II/20. CDDH/II/28. CDDH/II/41. CDDH/II/49) 
(continued) 

1. Mr. KUSSBACH (Austria).introducinv the paragraphs relating 

to article 9 of the amendments which his delegation had submitted 

together with those of Finland, Sweden s Switzerland and the 

United Kingdom (CDDH/45)~ said that the purpose of the proposals 

was to bring the article into line with article 27 6f the First 

Geneva Convention of 1949. 


2. Mr. TORRES··BERNARD2Z (Unitec. Nations) asked whether the term 
;;organization of an international character'; in article 9, 
paragraph 3. covered non'-~overnmental ~s well as intergovernmental 
organizations. Assuming that the term was intended to cover 
intergovernmental organizations, he drew the Committee's attention 
to the fact that the provisions of article 27 of the First Geneva 
Convention of 1949 could not always be appropriate for inter~ 
governmental organizations unless applied in a somewhat flexible 
manner. For instance, the requirement that medical personnel 
and units should be placed under the control' of the party to the 
conflict receiving assistance mi~ht well be incompatible with rules 
governint: assistance from an orrranization such as t'he United Nations. 
Moreover, obligations of Member States under the Charter and the 
competences and powers of United Nations or~ans. should in no way 
be affected by a provision of that kind. 

3. Mr. NAHLIK (Poland) said that the proposal in document 
CDDH/II/49 to delete paragraph 1 of article 9 was the most far
reaching amendment and, if maintained) should be voted on first. 
On the other hand. rather than deletin~ para~raph 1. it might be 
possible to amend it so that protection would apply not only 
within the territory of States parties to a conflict) but also on 
the high seas, in outer space> in antarctic re~ions and" in fact. 
in any part of the world which was not under n~tional sovereignty. 
With regard to the amendments introduced by the Austrian repres
entative (CDDH/45) J the terTI1 'neutral Sta.ts was ambiguous> since 
it might refer either to permanently neutral countries, such as 
Austria and Switzerland. or to countries which were neutral in a 
specific conrlict. The term not party to the conflict appeared 
to be more pertinent. With rerard to the question raised by the 
representative of the United Nations.. the term :'orp;anization of an 
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international character was indeed ambi~uous and should be 

defined, possibly in part I of the Protocol, under 'General 

Provisions' ~ distinguishinr:: between interf.overnmental and none, 

governmental organizations. ~he ICRC was not even a non-~overn


mental international or~anization. since in the le~al sense it 

existed as an entity under Swiss law. 


4. f1r. VIGNES (l1!orld Health Orr:anization l;n-lO) said that the 

proposals in amehdments CDDH/II/19 and CDDH/II/20 to insert the 

words such as the Internat'ional CO'1'!mittee of the Red Cross and 

the League of Red Cross Societies after the ~wrds of an inter· 

national character' in para~raph 3; were either dan~erous or 

pointless, since other or~anizations mi~ht wEll be called upon 

to render assistance. 


5. Mr. MAKIN (United Kin~dom) referrin~ to article 9, parapraph 
1. said that neither the ICRC text nor the Australian aMe~dment 

,(CDDH/II/41) 	 fully covered 'the situation since both excluded 
chaplains and personnel in vital areas. Parar-raph 1 should be 
either deleted or referred to the Draftin~ Co~mittee' if it was 
deleted j the title of the article would h2ve to he amenrled. With 
regard to para~raph 2, it was d8ubtful whether strict neutrality 
would be compatible with lendin~ personnel to one or the other 
party to an armed conflict" a question ~'lhich would also arise in 
connexion with artic Ie 57. ~1oreover - the parar;raph "'-TaS incomplete ,_ 
since it failed to mention the possibility of capture of personnel 
lent by a non~party to the conflict. The same Droblem arose with 
regard to para~raph 3. There should be a reference in those 
paragraphs to article 32 of the First Geneva Convention of 1949. 
The meanin~ of the term a society reco~nized by such a State' in 
paragraph 2 was not clear and ,moreover, reference to the ICRC or 
the League of Red Cross Sociefies rni~ht infrin~e upon the neutrality 
of those bodies. Finally the terMor~anization of an interna
tional charilcter H mipht lend itself to an -2ven broa'ler internretation 
than a mere reference to interlovernrnental and non-~overnmental 
organizations. and mi~ht cover such bocties as international 
airlines. 

6. Mr. SOLF (United States of America) said that he asreed ~ith 
most of the views expressed by the United Kin~10M rppresentative. 
In his opinion. how~verJ no medical servicps lent by an or~anization 
of an international character. whether re~ionBl inte"~overnMental. 
non-governmental or any other, constituted intervertion or a non
neutral act) provided assistance was rendered ror humanitarian 
purposes. He could a~ree t~at ~rticle 9. para~ranh 1, should be 
referred to the Draftinrc Committee, althouc:j1 he "'0111n. still prefer 
it to be deleted. 

7. Mr. CALCUS (Belgium) said he shared the vie~s of the United 
Nations and FHO repr~sentatives concerniw", the 1>lords >orrr;:cniz8.tion 
of an international character in para~raph 3. He supported the 
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Polish representative's proposal that those words be defined, but 
thought that such definition should be given elsewhere in the 
Protocol. If the Committee a~reed to such a course; the amendment 
in document CDDH/II/20: of which his delegation was a sponsor~ 
would be unnecessary and could be withdrawp, 

8. Mr. KLEIN (Holy See) said he a~reed that article 9 was more 

limited in scope than the First Geneva Convention of 1949: 

chaplains were mentioned in all the relevant articles of the 

latter instrument, but not in article 9 of draft Protocol I. It 

might be advisable to dra1,<,r the Drafting Committee's attention to 

the explanation that chaplains were referred to in article 15, 

paragraph 6. 


9. Mr. PICTET (International Committee of the Red Cross), 

referrIng to questions raised by the United Nations representative 3 


said that the words "orr;anization of an international character" 

were intended to cover both governmental and non-governmental 

organizations. If there were any doubts, it would be better to 

define the expression 3 as had been proposed. 


10. With regard to the applicability of article 27 of the First 
Geneva Convention of 1949, he agreed that the reference to that 
article in article 9~ para~raph 3. raised a problem, since article 
27 had been designed for non-~overnmental or[anizations, i.e. 
mainly for national Red Cross Societies~ whereas article 9~ paragraph 
3. of the Protocol extended the provision to ~overnmental 
organizations. Article 27 of the First Geneva Convention of 1949 
should thereforG be considered to be applicable mutatismutandis~ 
bearing in mind the special nature of ~overnmental organizations 
and, in the case of the United Nations in particular, the obliga" 
tions imposed by the Charter. In general, however. the stipulations 
concerning authorization and notification had to be strictly 
respected. in the interests of medical units and their security. 
As far as the extremely useful an1 direct reference to the 
international or~anizations of the Red Cross was concerned, it 
would undoubtedly be preferable for it to appear in a more general 
provision; as proposed in several amendments. 

11. f1r. BOTHE (Federal Republic of Germany) said that he agreed 
with the purpose of the amendments in document CDDH/45 and with 
the views expressed by the Polish representative. Neutrality 
could play an important part in the settlement of international 
armed conflicts, and it was essential to avoid any impression that 
neutrality had become obsolet~. 

12. He could support the amendments to article 9 in documents 
CDDH/II/l9 and CDDH/II/20 because they would provide useful 
clarifications~ reference to so~e organizations as examples need 
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not close the door to others. He had no objection to referrin8 

article 9 to the Drafting ComMittee, which mi~ht be able to 

redraft the text so as to exclude the references to article 27 

of the First Geneva Convention ~f 1949. 


13. Mr. HAAS (Austria) said that the amendments in document 
CDDH/4S were the result of a compromise and had been submitted in 
a document of the plenary mestinr; b0cause they went bevond the? 
terp1s of reference of Committee II. lJevertheless; he lioped th.'1t 
the Drafting Committee would t~lke theM into 3.ccount. He endorsed 
the United Kingdom representative's co~ments on article q. 
paragraph 1. 

14. Mr. EL·,SHJ\FEI (Arab RC"ClUhlic of EGypt) ,i re ferrin[,: to thL:: 
Austrian amendment in documont CDDP/II/4, said that) in the likely 
event that the definition of th~ term shipwrecked persons" was 
retained in article 8(b)_ he would prefer tho word' shipwrecked 
to be retained in article 9. in thc interests of consistency. 

15. He supported the aD2ndments to pararraphs 1 and ~ in 
document CDDH/II/19~ thE latter qmendment seemed nreferRblc to 
the correspondinr~ one in document CDDH/II/20. He could also 
support the United Kingdom amendm2nts (CDDH/II/28) and endorsed 
the rationale given for those pro~osals. With resard to the 
Australian amendment to parap;rapn 1 (CDDHIlII ill) and thr" proposal 
by Canada and othc~ countries to delete para~raph 1 (CDDH/II/4g). 
he was strongly in favour of retainin~ that pura~raph as it stood. 

16. Mr. ABSOLUH (Hel.1T ZeL'land) s3.i0. that he agree.:l. ld th the co-
sponsors of amendment CDDH/II/49 t}"J.t nothing would be lost by 
deleting paragraph 1. Some indication of the field of application 
for the whole Protocol was already provided by article 1 and there 
seemed to be no compelling advanta~c in tryinr to establish a 
modified or restricted field of apvlication for p~rt II. He also 
agreed with the United Kin~dom representative that if para~raph 
1 were deleted. the title of arti~le 9 would have to he changed. 

17. Mr. EL-SHAMI (Jordan) said th3t he was in favour of maintaining 
parapraph 1 and supported the Australian amendment (CDDH/II/41). 

18. Mr. JAKOVLJEVIC (YuRoslavia) said that he supported the 
amendment to paragraph 1 in document CDDH/II/19? the amendment to 
paragraph 2 in document CDDH/45 and the amendment to paragra~h 3 
in document CDOH/II/20, 

19. Mr. VIGNES (World Health Or~anization) sala that whilo he 
was not in favour of an amendment to paru~rarh ~ along thl lines 
proposed in documents CDOH/II/19 2nd CDDB/II/20, he would ~refer 
the words "such aG to be rerlacecl cy the T'10rrl "inclurJinp.: . 
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20. Mr. ALFONSO MARTINEZ (Cuba) said he was opposed to the 
deletion of paragraph 1. In connexion with the United Kingdom 
representative's comments, his delegation thought that the paragraph 
referred to the territories of parties to the conflict under 
national or international law, as defined in part I of draft 
Protocol I~ and that the provisions of the Protocol could not 
affect the legal rights of the parties. 

21. with regard to article 9, paragraph 2 of draft Protocol Is 
he wondered why only permanent medical units and means of transport 
were mentioned, since article 27 of the First Geneva Convention of 
1949 made no distinction between permanent and temporary units. 

22. He was satisfied with the ICRC text of paragraph 3, which 

could cover organizations such as the United Nations as well as 

purely humanitarian ones. It would be better not to refer to 

specific organizations as examples. 


23. Mr. MARTIN (Switzerland) said that his delegation had become 

a sponsor of document CDDH/II/49 because it considered it para

doxical that the field of application of part II should be 

different from that of the whole of draft Protocol I as it was 

defined in article 1. Article 9~ paragraph 1. should restate the 

provision contained in article 1 or should describe possibilities 

of extending that field of application. 


24. Mr. SCHULTZ (Denmark) and Mr. HAAS (Austria), speaking as 
co-sponsors of the amendment to article 9, paragraph 3 (CDDH/II/20) 
said they could accept the WHO representative's suggestion that the 
word i1including;? should be substituted for "such as;'. 

25. Mr. VILLARINHO PEDROSO (Brazil). supported by Mr. JAKOVLJEVIC 
(Yugoslavia), said that his delegation understood the ICRC's 
intention to be to define the scope of the whole Protocol in 
article 1 and to describe the specific fields of application of 
certain parts of that instrument. Accordinglys there was no more 
reason to delete article 9 5 paragraph 1; than article 44. In view 
of the difficulties with regard to specific terms used in the 
paragraph. he suggested that the wording should be considered by 
the Drafting Committee~ on the basis of the Australian amendment 
(CDDH/III4l) . 

26. Mr. PICTET (International Committee of the Red Cross) said 
he could agree to the deletion of the word ;'permanent;· in 
paragraph 2. The ICRC had certainly not intended to use that word 
in any restrictive sense. 

27. With regard to the Swiss representative's comment, he stated 
that article 9 did not in effect modify the field of application in 
relation to that of the Conventions. Its purpose was to make it 
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clear that the Protocol was applicable to all wounded civilians, 
including those livin~ in the territory of the parties of the 
conflict. The articles ~overninrr the field of application of 
the Fourth Convention (articles 4 and 13) were in fact very 
complicated. 

28. Mr. AL·"BARZANCHI (Iraq) said th2.t the fbld of application 

of part II of dr~ft Protocol I should cover not only areas under 

the control of the parties to the conflict, but also those outside 

national sovereigntYl as well as nationals of countries Parties 

to the Protocol but not parties to the conflict, such as those 

rescuin~ wounded persons from the sea. 


29. He .was glad that the rCRe representativG had a~reed to the 

deletion of the VlOrc.l.. permanent ;; i'1 article: 9, rara.~rJ.ph 2. as 

he too considered it to be restrictive. 


30. He supported the inclusion in paragraph 3 of the reference 
to the ICRC and the League of Red Cross (Re0 Crescent and Red Lion 
and Sun) Societies proposed in docu~ent CDDH/II/19, paragraph 2. 
The restrictions in article 27 of the Fi~st Geneva Convention of 
1949 should apply to ~ll other inter~overnmental and non-governmental 
organizations. 

31. Mr. BOGLIOLO iFrance) said that he was in favour of maintaining 
paragraph 1 with a more comprehensive wordinF. He too welcomed 
the deletion of the word : permanent ' in par2~raph 2 and could agree 
to the WHO representative's su~gestion with regard to paragraph 3. 

32. The CHAIRHA~J s'1id that;, in the absence of any ob,j ection; he 

would take it that the Committee wished to asl{ the Draftin[,: 

Cornmi ttee to consider the amend!nents to 2.rticle 9 conta ined in 

documents CDDH/45, CDDH/II/ll, CDDlIIII/19, CDDHIII/20 j CDDH/II/28, 

CDDH/II/41 and CDDH/II/49. 


It was so agreed. 

Article 10 "" Protection and c~ro (CDDE/l CDDH/II/19) CDDH/lI/26, 

CDDH/II/40~ CDDH/lI/50, CDDR/II/62, CDDQ/II/70. CDm 1 /II/75) 


33. Mr. PICTET (Internation~l Committee of the Red Cross): 
submittine; the text of article 10, and of' the three new parar;raphs 
proposed. (CDDH/II/75), said that the reason why it had been thou~ht 
necessary to ref8r in paragraph 1 to a provision which already 
appeared in the Conventions was thnt it h~d s2cmed difficult to omit. 
at the beginning of a chaptGr covering the wounded and thc sick, 
the key principle that they must be respected and p~otccted. 

http:rara.~rJ.ph
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34. It had also appeared advisable to supplement that article 
with three para~raphs concerning the steps to be taken to search 
for the wounded; the sick and the shipwrecked~ since the provisions 
of the Conventions were vague and of limited scope. The last of 
those paragraphs was desi~ned to solve the problem of the 'air' 
shipwrecked il and of persons in peril in a hostile environment 
(desertc, etc.). rather than that point being covered within the 
framework of article 8 (CDDE/II/57). 

35. He therefore suggested that three new par~Fraphs (CDDH/II/75) 
should be added to article 10. The search referred to in the 
new paragraph 3 could be undertaken by naval or merchant vessels 
belonging to parties to the conflict and to other nations. It 
had been considered necessary to add the new para~raph 4 because 
only the First Convention of 1949 contained general provisions 
on that subject~ those of the other Conventions bein~ much too 
restrictive. It was also essential that such persons as air 
force personnel who had been shot down -and soldiers whose transport 
had broken down should be covered by the Protocol" that was the 
reason for the nelo1l parar;rs.ph 5. 

The meetinf, rose at 12.25 p.m. 

http:parar;rs.ph
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SUMMARY RECORD OF THE NINTH MEETING 

held on Tuesday, 19 March 1974; at 11.15 a.m. 

Chairman: ~1r. ,MALLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 10 - Protection and care (CDDHIl' CDDHIIIIl9; CDDH/III26 > 


CDDH7II/40~ CDDH/II/50) CDDH/II/70, CDDH/II/7S) (continued) 


1. The CHAIRf1AN invited the representat:l_ves whose delegations 

had submitted amendments to article 10 to introduce them. 


2. Mr. DENISOV (Ukrainian Soviet Socialist Republic), introducing 

the amendment (CDDH/II/19) to article 10) paragraph 1. sponsored 

by his own and other delegations: said that he wished to make it 

clear from the outset that his delefation accepted the definition 

of shipwrecked persons sugpested by the ICRC in article 8 (b) 

of draft Protocol I. The amendment was concerned with the 

protection, required by international humanitarian law, of military 

or civilian shipwrecked persons. in other words the persons to 

whom the definition applied. He did not see why the term 

"shipwrecked persons' should be extended to cover persons on land' 

the status of such persons had already been defined in the First, 

Third and Fourth Geneva Conventions of 1949. 


3. Mr. NAHLIK (Poland) said that the amendment (CDDH/II/19) 
to article 10" paragraph 2, whereby the words 'without any adverse 
distinction:? would be replaced by the words : without any discrim-' 
ination'; was a draftinf, chanp;e and was intended simply to brim~ 
the text of that article into line with that of article 9; and 
where the expression ;'without any discrimination' had been retained 
in order to exclude any possibility of discrimination for whatever 
reason: race, langua~e9 reli~ion and so forth. 

4. Mr. MAKIN (United Kin~dom) said that his delegation's 
amendment (CDDH/II/26) was intended to improve the English text of 
article 10 by replacinv ;'the wounded and the sick' by 'the wounded 
and sickn • He supported the amendment by the Ukrainian SSRand 
other delegations to article 10 3 paragraph 1, but considered that 
reference should be made not merely to the First Convention of 
1949 but to all four Geneva Conventions ·of 1949. 

5. Mr. CLARK (Australia), introducinr amendment CDnH/II/40~ 
said that in sugs;estinp; the expression \1.<ri thout any discrimination' 
his delegation had wished to avoirl any restrictive interpretation 
of the article in question, such as might occur with the enurn~ration. 
as in amendment CDDH/II/50~ of a certain number of examples of 
discrimination. 
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6. The addition of the words "to the fullest extent possible;' 
was based on realistic co~siderations: the wounded and the sick 
referred to in article 10 must be treated humanely and must receive. 
to the fullest extent possible, the care which their condition 
rendered necessary. 

7. The amendment to article 10_ parqgraph 1 (CDDH/II/19) with 

the change suggested by the Uni~e~ Kin~dom representative, offered 

many advantages. 


8. Mr. SOLF (United States of America) said that in amendment 
CDDH/II/50~ of which his delegation was a sponsor, the words 
:iwithout any adverse distinction"" which appeared in the ICRC draft, 
had been retained. As was the case in the four Geneva Conventions 
of 1949. the amendment listed the criteria which must not be taken 
into consideration in providing treatment and care to the sick and 
the wounded. In that respect, the amendment followed the 
decisions of the Conferences of Government Experts on the 
Reaffirmation and Development of International Humanitarian Law 
Applicable in Armed Conflicts, held in 1971 and 1972. The 
sponsors had also proposed the wo~ds 'or any other similar 
criteria j

, in order to show that the list ~as not exhaustive. 
If the Committee were to decide not to enumerate the criteria 
which should not be taken into consideration in that case) it 
would be necessarY,to revert to the ter~s of article 12 of the 
First Geneva Convention of 1949 and to make it clear that only 
urgent medical reasons would authorize priority in the order of 
treatment to be administered. 

9. In principle, he supported the amendment to article 10, 
paragraph 1 in document CDDH/II/19, but agreed with the United 
Kingdom delegation that reference should be made to all four 
Geneva Conventions of 1949 ana not only to the First. 

10. The CHAIRMAN pointed out that at the ei~hth meetinf the 
representative of the ICRC had sUbmitted an ICRC su~~estion 
to amend article 10 (CDDH/II/75). 

11. Mr. AL-BARZANCHI (Iraq), supported by Mr. TARS IN (Libyan 
Arab Republic)) stated that the aim of the sponsors of amendment 
CDDH/II/70 was to mention in the Protocol the current medical 
practice of obtaining the consent of the person concerned in 
cases where surgical intervention was considered necessary. 
That was an essential precaution in case the sick person) his 
relatives or his frjends should subsequently claim that the 
operation had not been necessary and thRt it had been carried out 
in order to harm the patient, 

12. Mr. MARRIOTT (Canada) supported the amenoments to article 
10 proposed in document CDDH/II/19, on the understandinr that it 
would be advisable to refer to the pertinent articles in the 
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four Geneva Conventions of 1949. With re~ard to amendments 
CDDH/II/40 and CDDB/II/50, the Canadian dele~Rtion preferred the 
latter, which enumerated the different criteria on which 
discrimination might be based. It vias lefitimate to wonder 
whether th~ provision embodied in the proposed new paragraph 3 
1CDDH/II/70) was applicable at the height of the battle. when 
there were larp;e numpers of wounded. He wondered what form the 
proposed document would take. It mi~ht perhaps be necessary to 
provide an international document for the purpose. He sugr,ested 
that at the end of the proposed text a sentence mi~ht be added to 
the effect that. if the person was not fully conscious, written 
consent would be obtained in accordance with the practice established 
by the authorities holdinp the said person. 

13. Mr. KLEIN (Holy See) pointed out thRt, althoufh it was 

necessary to provide the sick and wounded with the requisite 

medical care, such patients also needed food) clothing and bedS, 

as well as moral support; entertainment and bboks. Many of them 

also required spiritual help. Paragraph 2 of article 10 should 

not, therefore, be of a strictly medical character. The wording 

might, for example, be:, .. medical care and help of every kind 

that their condition may require' 


14. Mr. BOTHE (Federal Republic of Germany), referrin~ to 
amendments CDDH/II/19, CDDH/II/40 and CDDH/II/50, pointed out that, 
on the one hand. an unduly ~eneral clause might be difficult to 
apply since it placed too ~r8at 2 responsibility on the person 
whose duty it was to iJ:1plement it.. and, on the other hand" an 
enumeration was alwr-LYs in danr,er of beinro: incomplete. It was 
true, however, that amendment CDDH/II/50 ended with the words 
"or any other similar criteria;, thus makin~ the enumeration 
open-ended. The best course ~ight perhaps be to have a general 
caluse and to speak of 'discrimination , addinr: the words .' such 
as ... i or "includinrr ... ,: . Thus) it would not be possible for 
discrimination to be based on arbitrarv criteria and a text of 
that kind would, for instance, help soldiers on the field of 
battle to take an equitable decision. 

15. He associated himself with the remarks made by the represent-· 
ative of Canada regardinr.; amendment CDDF/III70. It would perhaps 
be preferable to discuss that qUGstion in conjunction with 
article 113 which dealt with problems of medical treatment. 

16. He noted with satisfaction tha~ ln document CDDH/II/75 the 
ICRC had reverted to a supgestion made by the delegations of the 
United Kingdom and the Fe~eral Republic of Germany) in which they 
proposed that the question of persons in peril on land should not 
be dealt with in the definitions but in a sUbstantive provision. 
It would. in principle) be expedient to strengthen the provisions 
of article 15 of th8 Second Genova. Convention of 191~9 and article 
16 of the Fourth Geneva Convention. It was, however, open to 
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question whether the suggestion by the ICRC was sufficiently 

precise. It should be made clear that the persons envisa~ed 


were not those in danger owinp; to the weapons of the enemy 9 hut 

only those in peril by reason of the ,fact that they found them

selves in a hostile environment; such as, for example 9 the desert 

or the 'jungle. Such persons fell into two cate~ories: those who 

were defenceless and who would perish if nobody came to their 

assistance, and those who might possibly still be able and willing 

to carryon the fight. That second category of persons must not 

have the right to protection. It was therefore necessary to draw 

a distinction between the two categories: for civilians and 

medical personnel, the expression ;'who refrain from any act of 

hostilityl' was sufficient, but for military personnel it was 

necessary to add the words "and who are hors de combat as defined 

in article 38;\. 


17. Mr. SANCHEZ DEL RIO Y SIERRA (Spain) said that it would be 
.better 	to retain the text of article 10 9 paragraph 1 as set out in 
the ICRC draft and to discard the amendment to article 10 proposed 
in document CDDH/II/19. 

18. With regard to par~gra~h 2 as proposed in document CDDD/II/50. 
the Government Ex~erts attendin~ the 1971 and 1972 Conferences 
had considered that it was necessary to enu~erate the criteria 
for discrimination.. It would be better to adhere to the wording 
that they had advocated. 

19. His delegation supported the position of the sponsors of 
amendment CDDH/II/70. The text should, however, be reworded 
since it was not clear what would happen if a wounded or sick 
person was incapable of giving his written consent. 

20. He was also in favour of the idea embodied in amendment 
CDDH/II/75. but felt that the text should be referred to the 
Drafting Committee. 

21. Mr. TAMALE MUGER1t.fA (Uc;anda), referrinp; to amendments CDDHIII/19 
and CDDH/II/40, said that he would prefer to see the words 
;-'wi thout any adverse distinction" retained. He could not accept 
amendment CDDH/II/50 because, in his view, it reduced the potential 
number of cases of discrimination. Althourrh he i1pproved of the 
idea in amendment CDDP/II/70, he associated himself with the 
preceding speakers who had drawn attention to the practical 
difficulties of applying such a provision. The text would have to 
be reworded. 

22. Mr. DEDDES (Netherlands) said that he could accept tha idea 
put forward in the amendment proposed to article 10, para~raph 1 
in document CDDH/II/19~ provided reference was made to all four 
}eneva Conventions of 1949 and not to only one of them. Like the 
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representative of Uganda.. he thou~ht it only natura.l that there 
should be some classification Df the many wounded on the battle
field~ to that extent some 'discrimination ;, was inevitable. He 
could not. therefore accept the amendment to article 10, pa~agraph 
~ in document CDDHIIIIl9. t"'hile he realized tbat any enumeration 
such' as that ~iven in document CDDH/II/50 was bound to be incomplete; 
he considered that the end of the sent8nce' ' ... or any other similar 
criteria" might meet the concern expressed by S0me dele~ations. 

23. With regard to the new paragraph 3 proposed in document 
CDDH/II/70~ he did not think it necessary fo~ written consent to 
be given for all surgical operations: at any event, such a 
provision could hardly be applied in practice. owin~ to lack of 
time or to lan?uage difficulties: for example. Moreover, the 
arguments advanced by the sponsors of the amendment were unconvincing 
since the instances they had cited were already covered by article 
10. paragraph 2, of draft Protocol I, where it was said that 

medical care and attention must be ;;necessitated by the condition 

of the patient~. and by article II, as amended in document 

CDDH/II/43~ which prohibited 'any unjustified act or omission 
 0 

24. Mr. NAHLIK (Poland). referring to the amendments proposed 
to article 10, paragraph 2; spoke of the historical development 
of methods of codification since the times of Ha~murhabi' althou~h 

it had once been customary to include in texts lon~ lists for the 
benefit of the simple; progress had ri~htly ordained that modern 
codes never included enumerations which misht subsequently prove 
incomplete or liable to deliberate misinterpretation. He therefore 
considered the expression 'without any discrimination' much clearer 
and sufficient in itself. Moreover, that was the terminology 
used by the United Nations. and it was better to standardize legal 
terminology. With re~ard to children; he pointed out that their 
case was dealt with in article 68 of draft Protocol I and that the 
words "subj ect to the provisions of article 68 •... could perhaps 
be added. Furthermore j he thou~ht that the phr~se sh~llI 

receive. ,. the medical care necessitated by their condition; 
should suffice to meet the concern of the NethcrlRnds representative. 

25. Mrs. DARIIMAA (Mon~olia), referrinp to para~raph 4 of 
document CDDH/II/75. asked how the shipwrecked could in practice 
be exchanged. She requested the ICRC representative to state at 
what point of time a 'shipwrecked' person ceased to be re~arded as 
such. 

26. Mr. PICTET (International Committee of the TIed Cross) replied 
that the general wording used already appe~red in the First. SeconJ 
and Fourth Geneva Conventions of 1949 while he reco~nized the 
cogency of that observation so far as the substance was concerned, 
he thou~ht that any attempt to est~blish distinctions in respect of 
each category would give rise to a much longer text. He saw no 
reason why the present wording should not be retained. 
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27. With regard to the terms "discrimination" and ';adverse 

distinction': ~ he pointed out that the w'ord ;~discriminationl had 

pejorative overtones~ although the two expressions were really 

equivalent. 


28. Mr. TRAMSEN (Denmark) said that article 10 should mention the 
shipwrecked but should restrict the scope of the term, as proposed 
by the delegation of the Ukrainian SSR and others (CDDH/II/19). 
On the other hand} he could not accept amendment CDDH/II/70 
suggesting a new paragraph 3 concernine:: \lTritten consent in the case 
of surgical intervention] since the persons in question micht~ for 
instance~ be illiterate. 

The meeting rose at 12.50 p.m. 
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SUMMARY RECORD OF THE TENTH ~1EETING 

held on Thursday, 21 March 1974, at 3.20 p.m. 

Chairman: Mr. MALLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Article 10 - Protection and care (CDDH/1: CDDH/II/19" CDDH/II/26, 

CDDH/II/40, CDDH/II/50, CDDH/II/70" CDDH/III75) (continued) 


1. Mr. MARRIOTT (Canada) drew attention to the need for clarity 

of wording in order that the draft Protocol should be understand

able to all. He therefore supported the inclusion of the criteria 

listed in the amendment in document CDDH/II/500 


2. With regard to the amendment suggested by the ICRC (CDDH/II/75), 
he suggested that the proposed new paragraph 5 was unnecessary: 
its intent could be covered by the addition of the phrase ~and 

those in peril on land" at the end of the new para~raph 3. 

3. Mr. SOLF (United States of America) supported the inclusion 
of criteria (CDDH/II/50) in order to give some guidance to medical 
personnel in the field. The third paragraph of article 12 of 
the First Geneva Convention of 1949 was also pertinent. He 
supported the proposal by the representative of the Federal 
Republic of Germany at the ninth meeting concerninf, general 
prohibition of discrimination based on matters irrelevant to 
medical care, with a list of examples, and the comment by the 
representative of the Holy See that health care" was a more 
comprehensive expression than ;;medical care;;. 

4. He had no objection in principle to the new paragraphs 3 
and 4 suggested by the ICRC (CDDH/II/75), although there were 
already binding obligations on all the parties to the Geneva 
Conventions. He noted that those provisions were proposed in 
article 13 of draft Protocol II where they were used to establish 
norms for non,"international armed conflict. Wi th rep;ard to the 
proposed new paragraph 5, his delegation shared the concern about 
the safety of people exposed to great dan~er in a hostile environ
ment on land~ but concurred in the view that military personnel 
must be hors de combat. He supported the sugp:estion by the 
representative of Canada that the paraRraph was unnecessary and 
that the same idea could be expressed in the new paragraph 3, 
perhaps by the addition of a sentence such as: !They shall also 
take the practicable measures necessary to search for and assist 
other persons who are exposed to ~rave danger on land because of 
a hostile environment, provided that they refrain from any hostile 
act if civilians and} if military, are hors de combat.'. 
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5. Mr. MAKIN (United Kinpdom) expl~ined t~at his dele~~tion's 
amendment (CDDH/II/26) did not Re~n that the wounded h2d also to 
be sick in order to be protected. ~he expression had been used 
in articles Ib and 15 of the First Geneva Conv2ntion of 19~9. 

6. He was in favour of some sort of list of criteria (CDDH/II/50) 
but thought that the actual wording could be left to' the Draftin~ 
Committee, taking account of the various sug.'""estions made. 

7. He ae;reed 1tJith the comments mado b~/ the representatives of 
the Netherlands and Denmark th~t in some circumstances it misht 
not be practicable to obtain ~ny consent for sur~ical operations: 
let alone written consent (CDDlIIIII70) j ;:mel. sur:rcstcd the deletion 
of the word;writtcn' and tht~ inclusion of the; woro.s "whcrevE'r 
practicable. 

8. While his delepation could accept the new para~raphs 3 and 4 
sur;gested by the ICRC (CDmI/III75) in nrinciple _' the subj ect was 
already covered more fully in article 15 of t~e First Geneva 
Convention of 1949, article l~ of the Second Geneva Convention and 
articles 16 and 17 of the Faurth Geneva Convention. It mi~ht 
therefore be confusin~ to insert nGW ~2ra~raphs with a ~ore 
restrictive wordin~. The subi~ct matter of the pronosed now 
paragraph 5 was already covered by para~r2Dh ? of article 32 of 
Protocol I with rc~ard to comb2tants, and qny rcwordin~ of the 
article should therefore be considered hy Committee III. With 
regard to civilians. 3rticlc 54(a) of ctrqft Protocol I seemed to 
cover the situation. He ~~reed with th representQtives of the 
Federal Republic of nermany (ninth meetinr:) :::.nn the United States 
of America that any new 1,vordinr~ should rc.fer to reople in a 
hostile environment" and that they should be hors de combat. 

9. Mr. PICTET (Intt=rnationc,l GOT1mittE":E-,; of thl~ nec'! Cross) said 
that there wer~ three translation errors in th~ En~lish text 
of the ICRC's amendment (CDDH/II/7S), The titl~ should be 
i<suggested amendmont' because th2 IeFor; could llc,t oropose Rmendments. 
in paragraph 5, the phrRseor any other cause" did not exist in 
the French original; and ttc wordinc: . ~;h2.11 r'" c1cCT"lcd to he 
shipwrecked persons' did not givl' the exact sccnse of' sont 
assimilees aux naufraf~s . 

10. With regard to the sugpestion by the rcpr8sentative of thc 
Federal Republic of Germ;:m~T _ be thourht it prcf:'r"t;le to mention 
persons in a hostile environm~nt, such as a desert in articls 10 
rather than in article 8. A simple mention wouln also b0 
sufficient in paragraph 3. The precise worctinr could be left to 
the Drafting; CO~'lmi ttoe. 

11. The IeRe had su~~cst~d the inclusion of th0 new p~r~~rnphs 3 
and 4 becaUSe; people h2.rJ:Jil':cl c'lurLvr t}.,~; ~)(c.":-n,.l 1rorLl. "'e'er rcc.::tUSl. 
they had not been rc:scu(;c.' ;,If't(;r havJn'- L".>~~n 0hipwJ'~ck'.'-1 ',.lith 
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regard to paragraph 3, article 18 of the Second Geneva Convention 
of 1949 expressed the obligation to search for and protect 
casualties but limited it to the periods -, c.fter each enp;:agement? 
and article 16 of the Fourth Geneva Convention only established 
the obligation to \'facilitate the steps taken in such a search. 
The new paragraph 4 was less important but had been suggested 
because, although the subject matter was partly covered by 
article 15 of the First Convention of 1949 j articles 15 and 18 
of the Second Convention and article 17 of the Fourth Convention~ 
only the pro~isions in the First Convention were sufficiently 
general. 

12. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) agreed 
with the representatives of the United Kingdom and the United 
States that the amendment proposed to para~raph 1 of article 10 
(CDDH/II/19) must apply to all the Geneva Conventions of 1949. 
That amendment, which his delegatjon considered very important, 
should be combined with the new para~raphs 3 and 4 su~gested by the 
ICRC (CDDH/II/75). The present wording of the proposed new 
paragraph 5 might be wrongly interpreted~ it should state 
specifically that the protection should apply only to the wounded 
and sick until they were rehabilitated and to non-··combatants but 
not to healthy combatants. The matter was of special importance 
to countries whose territories largely consisted of desert, jungle 
and other hostile environment. 

13. With regard to the amendment proposed in document CDDH/II/70~ 
he agreed that abuse of surgical intervention must be prevented but 
it would often not be possible to obtain even oral consent from 
the person concerned. In any case, it was often preferable to 
save the lives of several people rather than to undertake a lonG 
and complicated operation. 

14. Mr. DENG (Sudan) said that he had no strong objection to the 
amendment to article 10, paragraph 1, proposed in document 
CDDH/II/19. With regard to paragraph 23 his deleeation supported 
the amendments in documents CDDH/II/19 and CDDH/II/40~ but was not 
satisfied with the term ;:with the least possible delay in the 
latter amendment and in document CDDH/II/50, since it might lead 
to difficulties of interpretation. 

15. With regard to the enumeration of specific cases of discrim
ination. he agreed with the representative of the Federal Republic 
of Germany that some particular cases of discrimination might be 
listed by way of example, prefaced by some such phrase as' such as' 
He also agreed with some of the arguments put forward by the 
representative of the ICRC and the reoresentative of Poland. 
The amendment in document CDDH/II/50 ~eflected the criteria listed 
in article 12 of the First Geneva Convention of 1949, adding three 
further criteria. Nevertheless, in order to avoid any restrictive 
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interpretation, he still thouGht that the parasraph should be 
phrased in ~eneral terms and should reart:In all circumstances 
they shall ~e treated humanely and shall receive without delay 
and without any discrimination ti1e medical care necessitated 
by the:i,.r condition'. 

16. His dele~ation supported amendment CDDH/II/26. With rerard 
to the amendm~nt to article 10 in document CDDH/II/70, he 
supported the suggestion by the representative of Canada that the 
new paragraph 3 should state that the written consent of the person 
if fully conscious was required. 

17. Mr. ABSOLUM (New Zealand) noted that the discussion had 
revealed that the protection given to the \\TOunded and the sick was 
not necessarily appropriate for the shipwrecked and that the 
advantage would seem to lie in Givine; the shipwrecked 3. separate 
status. That was particularly the case in the light of the 
efforts to extend the term ithe shipwrecked i to persons in peril 
on land or in the air as a result of the loss of their means of 
transport. 

18. With regard to amendments CDDH/II/40 and CDDH/II/50 it was; 

of coUrse, necessary to insert 2 phrase like to the fullest 

extent possible~: as, r;i ven shortal!cs of supplies and facilities:J 

many parties to a'conflict would be manifestly incapable of 

providing all the medical care that the wounded and sick might 

need. 


19. On the question of whether or not it would be preferable 

to list types of discrimination, he consiGcred that the important 

thing was that the text, as it was ultimately translated into 

military manuals, should be clear and comprehensible to the man 

in the field. In his view, the insertion of examples would be 

helpful and for that reason he favoured the formulation set out 

in CDDHIII/50. 


20. While he sympathized with the motives of the co·-sponsors ~f 
the amendment to article 10 containe([ in CDDH/II/70, he wondertd 
whether there might not be some conflict between it and artic] 
11 which created the obli~ation not to refrain from providinG 
medical treatment which might be essential to the health of a 
patient. Moreover ~ the words ·1r.Jhilc full;! conscious': save rise 
to some difficulty, as a patient mipht well be conscious but ~1 
such a state of mind that he was incqpable of cxercisin~ a rational 
judgement about whether or not surge~y would be in his best 
interests. 

21. Mr. CALCUS (BelgiuQ) selio thnt his delega.tion hvourcd tIe 

enumeration of criteria (l.S in .amendment CDDP /II/50 
0 
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22. With regard to the amendment to article 10 in document 

CDDH/II/70, he felt that it was almost impossible to demand the 

written consent of a wounded person before surF,ical intervention. 

Military doctors worked on the basis of providin~ the maximum 

amount of care to the maximum number of patients. There was 

also the problem of language. Thirdly, it was unlikely that a 

patient would give written consent for an amputation, If the 

Committee wished to adopt that amendment, it should include some 

such reservation asiwhenever written consent can be obtained':. 


23. With regard to the new paragraph 5 sug~ested by the ICRC 

(CDDH/II/75). the concept of persons shipwrecked should be 

considered separately. 


24. There seemed to be general aIT,reement with the representative 

of the Holy See that 'care· was to be interpreted in a broader 

sense than thc.t of purely ;;medical care'. 


25. Mr. WATANABE (Japan) said that in regard to para~raph 1, 

his delegation supported the amendments in documents CDDH/II/19, 

CDDH/II/40 and CDDH/II/50. It preferred the proposed text of 

paragraph 2 in document CDDF/II/50 to that in document CDDH/II/40 

since the enumeration of criteria would make the provision more 

understandable. His delegation would not be opposed to the 

amendment in document CDDH/III70 in principle.o but \lIould prefer 

to have that issue dealt with under article 11. 


26. Mr. ALFONSO MARTINEZ (Cuba), referring to amendment CDDH/II/50, 
wished to place on record that his delegation was in favour of a 
more general statement in paragraph 2 of article 10 concerning 
the sick and the wounded. Under article 85 of draft Protocol I~ 
article 10 was not subject to reservations and it therefore needed 
a text which was unequivocal. Recent conflicts had largely taken 
place in developing countries, where it mi~ht prove impossible 
to give the wounded all "the medical CA.re and attention necessit 
ated by their condition;;. Without submittinc any formal amendment, 
he wished to draw attention to the urgency of findin~ a compromise 
formula. For example, the words ;. circumstances permitting'; 
might be inserted in paragraph 2 of article 10. 

27. He supported the amendment to article 10 in document 
CDDH/II/19~ but felt some concern about the definition of the 
term 1: s hipwrecked:. 

28. With regard to the amendments su~gested by the ICRC 
(CDDH/II/75), the same difficulty might arise in connexion with 
paragraph 3 as that pointed out with re~ard the proposed amendment 
to paragraph 2 in document CDDH/II/50.Para~raph 4 seemed to 
be fully covered by article 15 of the first Geneva Convention of 
1949. 
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29. Mr. AL-BARZANCHI (Iraq), referring to the proposed amendment 
to article 10 in document CDDH/II/70, said that he reco~nized the 
difficulty of obtaininf written consent before a surgical inter
vention but regarded that condition as a safe~uard to be applied 
whenever possible. He did not agree that there would be any 
language problem 9 with interpreters easily available. Since 
every prisoner of war had an index card) he could notify consent 
or refusal on that card. 

30. Shipwrecked persons could be treated as a separate entity, 

with protection and care to cease after rescue and revival. 


31. With regard to amendments CDDH/II/40 and CDDH/II/50 j he did 

not think enumeration of criteria was necessary. 


32. As far as the proposal by the renresentative of the Holy See 
was concerned. the term 'medical care' rather than Imedical 
.treatment': 	should cover that point. The sug~estions put forward 
by the ICRC (CDDH/II/75) would seem to be covered by the Geneva 
Conventions. 

33. Mr. MATHIESEN (Norway) ask~d for some clarification of the 

term ,Imeans of transport' in the new p2.r'lgraph 5 sug~ested in 

document CDDH/II/75. He proposed that that amendment should be 

sent to the Draft~ng Committee. 


34. Mr. PICTET (International Committee of the Red Cross) 

suggested that it mir;ht be simplest to 8.dC the l"ords "and any 

other persons in danger' after the word shipwreclwd' in the 

suggested new paragraph 3. 


35. Mr. COIRIER (France) said th8.t he had al~eady stated his 
~elegation's position with re~ard to shipwrecked persons in 
connexion with article 8. While he supported the amendments 
to article 10 in document CDDH/II/19, he thou~ht that shipwrecked 
persons should be treated as a separ~tE entity. 

36. Mr. SKARSTEDT (Sweden) said that the proposed new paragraph 
3 in document CDDH/II/70 concerned a very specialized question 
which he suggested would be more appropriately discussed under 
article 11. The new version of article 11 proposed in document 
CDDH/II/43 might well cover the theme of parn~raph 3. namely 
special protection in case of sursical intervention. 

37. Mr. SCHULTZ (Denmark) said that he was a~ninst the proposed 
new paragraph 3 su~gested in docu~ent CDDII/II/70. The idea of 
obtaining written consent to surgical intervention was contrary to 
normal medical practice in his own and other European countries. 
As article 10 was one of those to which no reservgtions could be 
made) under article 85 of drnft Protocol I, p2rn~raph 3 would 
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cause difficulties for such countries, since failure to comply 
with it might constitute an unwilling breach of an international 
instrument. That was an essential consideration for the Drafting 
committee to take into account when discussing l\There~ if at all~ 
a provision on written consent should be placed. In any case 3 he 
agreed with the Swedish representative that the subject should not 
be discussed under article 10. 

38. Mr. MARTIN (Switzerland) said that he doubted whether the 
question of protection of shipwrecked persons and persons in 
peril was merely a drafting matter. A thorough and systematic 
study should be made of the question~ in order to ascertain, firstly; 
the essential measures of protection required for the categories 
of person in question and. secondly, whether such provisions 
should be included in article 10 or whether the whole question of 
shipwrecked and associated persons should be dealt with elsewhere, 
as under the 1949 Geneva Conventions. 

39. He supported the suggestion made by the representative of the 
Federal Republic of Germany at an earlier meeting that a working 
party should be appointed to So into the whole question. 

40. T1r. VILLARINHO PEDROSO (Br8.zil) supported the Swedish 
representative's proposal. 

41. The CHAIRMAN said that he proposed to refer the amendments 
to article 10 in documents CDDH/II/19. CDDH/II/26, CDDH/II/40 3 

CDDH/II/50, CDDHIIII70 and CDDHIII175 to the Draftinr; Committee, 
including the question whether or not the amendment in document 
CDDH/II/70 should be incorporated in article 11 of draft Protocol I. 

It was so agreed. 

Article 11 .. Protect ion of persons (CDDl-I11': CDDH/III29, CDDHIII/4 3. 
CDDH/III70 ) 

42. The CHAIRMAN drew attention to the amendments to article 11 
SUbmitted by Uruguay (CDDH/II/29)j Australia and other countries 
(CDDH/II/43) and the Arab Republic of E~ypt and other countries 
(CDDHIIII70) . 

43. Mr. PICTET (International Committee of the Red Cross) said 
that the ICRC draft of article 11 did not embody any new principle. 
In the interests of precision and uniformity. the Government Experts 
had asked the ICRC to prepare an article settinG forth prohibitions 
in respect of the protection of persons. Para~raph 1 was 
general~ paragraph 2 was concerned with det~il: ~rafts and 
transplants were referred to only as examples. 
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44. Mr. MOURAD (Syrian Arab Republic), introducing the amend~ent 
to article 11 in document CDDH/II/70, sairlthat his dele~ation 
thought that the word'-unjustified in parapranh 1 should be 
deleted~ since it opened the way to abuses which would be difficult 
to control. It could also give rise to differences between 
partie~ which would be diffi;ult to keep objective. The 
prohibition should be in peneral terns, coverinr all acts or 
omissions, whether unjustified or not. 

45. Miss MINOGUE (Australia) introduced a~endment CDDH/II/431 
which represented a considerable defree of a~reement on a subject 
that was basic to the whole concept of draft Protocol I, and 
ind~~d to the Geneva Conventions of 1949' the protection of 
the individual against any form of violence to his person. The 
sportsors of the amendnent thought that the IeRe dr~ft did not ~o 
q~it~ as far as they would have ~ished on that verv important 
matter. 

46. The En~lish version of the JeRe teyt of ~rticle 11. paragraph 
1 referred to the "well-being' of the person. That did not see~ 
to be an accurate interpretation of the French term inte~rito) 
nor did it convey the concept ~f physical and r.antal wholeness 
which the French word implied and which expressed so well the 
essence of what the sponsors wished to convey. They felt that 
the word 1iintegrity:') thou~h not widely used in Encr.lish in thqt 
sense, conveyed precisely the meaning required. 

47. The new draft article contained Q prohibition of any medical 
procedure not indicated by the medic3-l needs of the person and 
which would not be used in similar circumstancps on other nationals 
of the party concerned. The ~ordindicated had been chosen 
because, when used in conjunction with medical or dental needs, 
it implied a conscious exercise of professional jud~ment. The 
idea of consistency with ~enerally accepted medical standards 
applied to the party's nationals was desi~nert to avoid any kind 
of discrimination against individual parsons or crroups of persons 
on racial, reli~ious economic or any other ~rounds. 

48. With ~egard to the completely new para~raph 3. in the face of 
the absolute prohibition of any form of medical procedure which 
was not absolutely essentinl " a prohibition which even the person 
concerned could not sainsay - a person whose own medic~l condition 
was sound would be unable even to give a life-savinr blood donation 
to a suffering comrade or a sick child. That seemed contrary to 
the very spirit of humanitarian law. The sponsors had therefore 
endeavoured to devise a formula Which) invokincr nIl known safe·' 
guards to both donor and recipient, would permit such a blood 
donation to be ~iven on a completely voluntary basis. 
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49. It had been suggested to the sponsors th~t provision should 
also be made for donations of other or~ans or tissues that mi~ht 
be required for transplant. In no other instances, however. were 
the same safe~uards available as inthc case of blood. Her 
delegation had thereforeclecidc.d, after careful thoU';ht, that the 
risks involved in widening the provision were too vreat and that 
blood transfusion was the only exception that should be made at 
the present time. 

50. Mr. MARTOSUHARDJO (Indonesia) said that his dele~ation 


adhered to the widely accepted principle of respect for the 

physical and mental integrity of the huwan bortv. In no circum

stances should the human body be interfered with, except for 

medical reasons to maintain or save the life of a person. 


51. He supported amendment CDDH/II/43. 

52. Mr. COIRIER (France) said that amendment CDDH/II/43 was 

excellent. He wondered" however c whether part II of Protocol I 

was the appropriate place for article 11. He would like to hear 

from the ICRC representative whether there was any reason for the 

position of article 11. The subject might, perhaps, have more 

relevance to article 65. 


53. Mr. PICTET (International Cowmittee of the Red Cross) said 

that the IeRC attached no particular importance to the position 

of article 11. He sugvested that the Draftinp Committee might 

be asked to consider the question. 


54. Mr. CHUWA (United Republic of Tanz~nia) drew attention to the 
case of freedom fi~hters, which was n matter of ~re~t concern 
to representatives who were inVOlved in battles for liberation. 
Many freedom fighters who had fallen into the hands of the 
adversary had been treated as criminals, subjected to mental and 
physical torture and even hanred. That had happened in the 
Far East, for example, and ~as happenin~ in Rhodesia. That was an 
urgent humanitarian matter. 

55. Mr. MAKIN (United Kin~dom) said that he shared the concern 
of the French representative about the position of article 11. 
He suggested that when the Committee a~reed on a text, the article 
might be referred by representatives to their colleag~es on 
Committee III which was dE.:alin~ "lith 2.rticles 63 to G6 ~ to ensure 
that Committee III did not duplicate the work on the subject. 
In any case, it did not seeM to be a natter for the Committee's 
Drafting Committee. 

56. Mr. ROSENNE (Israel) seid that his dele~~tion was in favour 
of the approach and. on the whole. thE draft{n~ of the amendment 
in document CDDH/II/43. He hed ~een iMpressed by the Australian 
representative's reasons for introducin~ he considered quite 
correctly - the concept of the interrity of the human person. 
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57. Mr. KLEIN (Holy See) suggested that, in connexion with 
physical mutilation and medical and scientific experiments 
mentioned in paragraph 2 of amendment CDDH/II/ LI 3, it would be well 
to mention the new': science of man" which could alter human 
personality and enable persons to be manipulated by their 
masters. 

58. M~. VIGNES (World Health Organization) su~~ested that the 
words "including blood" should be deleted from parar,raph 2 (c) 
of amendment CDDH/II/43, in order.to remove a contradiction 
between those words and the reference to donatinG blood in 
paragraph 3. 

The meetinv rose at 6.5 p.m. 
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Sm1MARY RECORD OF THE ELEVENTH flEETING 

held on Monday. 25 March 1974, at 3.20 p.m. 

Chairman; fIr. i'/1ALLIK (Poland) 

ADOPTION OF THE REPORTS OF' THE cO~:~n'!:'TEE;, THr TECHInCAL SUB

COMMITTEE AIm THE DRAFTDJG cO~·;~nTTEr: (CDDH I II 183 ) 


1. The CHAIRf1AN invited the Co)"',r:cittee to consider its draft 

report (CDDH/II/83). and announced that in the absence of the 

Rapporteur, Mr. Mai~a (Mali). who had been recalled by his 

Government, the officers had decided to ask Mr. Winteler, the 

Secretary and legal adviser to the ComlTIittee;Jto introc1uce the 

draft report. 


2. Mr. WINTELER (Secretary of the Committee) said that the 
draft report (CDDH/II/83) consisted of two parts: the actual 
report of the Committee. and two annexes: the report of the 
Technical Sub-'Committee and the report of the Draftin~ Committee. 
The report itself consisted of an introduction, followed by an 
analysis of each of the articles which the Com~ittee had discussed. 
It was not o. commentary, but rather a SUm!'1ar7 of the various 
points of view expressed in the Committee. Not all the arguments 
advanced during the debate would be found in the document the 
summary records should be consulted for that purpose. 

3. Mr. ALFONSO MAPTINEZ (Cuba) su~gested that it mi~ht be 
advisable to begin by considering the report, not as a whole, but 
rather section by section for the introductory par~. and then 
paragraph by para~raph for part III. 

4. Mr. MARTIN (Switzerland) supported that su~~estion. 

It was so agreed. 

@ction I - Election of the members of the Draftinr Committee and 
officers of the Comfiitteo~. the Technical Sub· Commi ttce on Signs 
and Signals and the Draftin~ Committee, 

5. Mr. AGUDO LOPEZ (Spain), Rapporteur of the Technical Sub
Committee, pointed out that on pa'<8 1 of the report the name of 
Mr. Krasnopeev (Union of Soviet Sociali~t Republics) should be 
added to the list as Vicc·Chairman. 

Section I of the draft report (CDDH/II/83) was approved. 

Section II - Basic proposal 

There were no comments. 

Section II of the draft report (CDDP/II/83) ~~s approved. 
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Section III - Meetings and or~anization of work 

6. Mr. COIRIER (France). supported by Mr. MARTIN (Switzerland), 
said that he would like it to he mentioned that some delegations, 
including Switzerland and Denmark, had wished to set UP a workin~ 
group ~ncivil defence. The suv~estion had not been ~ollowed uP. 
but it was most interestinr. 

7. Hr. WINTELER (Secretary of the Committee) said that the 
request would be duly noted. 

Article 8 of draft Protocol I (CDDH/l' CDDH/II/30) 

8. Mr. SCHULTZ (Denmark) said that Denmark hqd asked to be 
included among the sponsors of the French and Swedish amendment 
to article 8 (d) iii (CDDH/II/30), and that the list of sponsors 
should be corrected accordin~ly. 

9. The CHAIRMAN said that the correction would be made. 

Article 8 - Introductory sentence 

There were no comments. 

Article 8 (a) (CDDH/1', CDDH/II!l9" CDDH/II/42, CDDH/II/46) 

10. Mr. MAKIN (United Kin~dom) proposed the deletion of the last 
sentence on page 6 of the draft report which referred to the 
Geneva Conventions and was inaccurate. 

It was so agreed. 

11. Mr. OHMANN (Finland) refcrlin~ to the second paragraph on 
page 7 of the draft report, pointed out that the word "serious; 
did not appear in document CDDH/II/19, but was included in the 
United Kingdom amendment (CDDH/II/46). Nevertheless) since 
several delegations had spoken against the retention of that 
adjective during the debate. he thought it should be deleted 
from the draft report. 

12. Miss MINOGUE (Australia), supported by Mr. COCKCROFT (South 
Africa) said that that was mainly a question of draftinr. 

13. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said tlat 
he had repeated the word in his oral proposal; but attached no 
great importance to it. 

14. Mr. VILLARINHO PEDROSO (Brazil) and '1r. COIRIER (France) 
said they agreed that the word serious' was not needed, 
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15. Mr. BOTHE (Federal fiepublic of Germany) said it should be 

stated in the report that some delegations had proposed the 

deletion of the word .- serious ~ whereas others he.d advocated its 

retention. 


l6. Mrs. DARIIMAA (Mongolia) said she would like the expression 
{'medical assistance and - care "? which appeared in the English 
text of the report and also in article 12 of the Second Gen8va 
Convention of· 1949. to be· translated into Rrench in the same way 
as in the Convention) namely by 'secours m~dical ou soins 

17. The CHAIRMAN said that the report would be corrected in 

accordance with the opinions just expressed, 


Article 8 (b) (CDDH/l) 

18. Miss MINOGUE (Australia) said that a semicolon. not a full 

stop, should be used before the sentence on page 7 of the English 

text of the draft report be~innin~ with the words ~The definition 

was superfluous ... : J because it referred to a whole series of 

reservations on the part of R number of dele~ations, That did 

not apply to the French and Spanish textso 


19. Mr. MAR~IN (Switzerland) said that the report should contain 
a reference to his dele~ationis su~gestion to establish three 
distinct categories - first, the wounded and the sick e secondly. 
shipwrecked persons and, thirdly, those deemed to be shipwrecked 
persons -. and to make a system2tic study of the protective measures 
that could be taken. 

Article 8 (c) (CDDH/l~ CDDH/II/3 CDDH/II/19/Corr.l, CDDH/II/46) 

There were no comments. 

Article 8 Cd) (CDDH/l' CDDH/II/13. CDDH/II/58) 

20. Mr. SCHULTZ (Denmark) said it should be stated that two 
delegations) those of Sweden and DGn~arkc had requested the 
insertion of the words 'duly recognized or authorized' in article 
8 (d). 

21. Mr. KLEIN (Holy See) said toat the 9ara~raph on personnel 
responsible for diagnosis would be more appropriate in the first 
part. which dealt with personnel en~aged in the prevention of 
disease. In connexion with the definition of chaplains and 
assimilated personnel_ he requested that the follo~inf sentence be 
inserted::One dele~ation pointed out that the word 'chaplain' 
was used in thG 1949 Conventions . 
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22. Miss MINOGUE (Australia) said that the paragraph beRinnin~ 
with the words 'In addition} one deler:ation pointed out that ... 
on page 8 should be deleted, since it was not clear and added 
nothing to that part of the report. 

23. Mr. NAHLIK (Poland) said that it would be better to amend the 
phrase at the end of the third paragraph on pa~e 9 tb read a 
term that would correspond to all philosophical and reli~ious 
concepts.' and to delete the followin~ para~raph. 

24. Mr. COIRIER (France) said there was no need to specify that 
personnel en3aged in the prevention of disease or responsible for 
diagnosis should also be regarded as r.1,edic3.l personnel" certain 
parts of article 8 should be d8leted. 

25. Mr. CHUWA (United Republic of Tanzanie). supported by 
Mr. TAMALE MUGERWA (Uganda). said it was fair to state in the 
report that only the members. of internation,'1l1y or locally 
recognized societies should enjoy special protection. 

26. The CHAIRMAN seid that the views expressed on article 8 (d) 
would be duly taken into account. 

Article 8 (e) (CDDH/l) 

27. Mr. ROME (Israel) said that the words 'used by the national 
society existin~ in its country' should be replaced by used by the 
medical services of the armed forces and by the national relief 
society existinp; in its country'''. 

Article 8 (f) (CDDH/1; CDDH/II/42) 

There were no comments. 

The meeting was suspended qt 4.55 p.m. and resumed at 5.20 p.m. 

Article 9 (CDDH/l o CDDE/45, CDDH/II/20) 

28. Mr. HAAS (Austria) pointed out that the amendment submitted 
by his own and four other deler;ations bore the symbol CDDH/45, 
not CDDH/II/45. His delegation wished the following sentence to 
be inserted in the part of the report relating to paragraph 2: 
\;One delegation sum.'.:ested th3.t the terr.1 'States not Parties to the 
conflict' in these paragraphs should be replaced by a term more 
adequate to the law of neutrality 3.nd to article 27 of the First 
Geneva Convention .,j 

29. Mr. SCHULTZ (Denmark) 33.id that the name of his country should 
be added to those of the sponsors of document CDDH/II/20. Further
more. he wanted a phr8se to be inserted indicatin~ that certain 
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delegations had agreed to replace the words"such as by the 

word ';including'; ~ in the amendment to p<1ra[~raph 3 of article 

9 (CDDH/II/20). 


30. Mr. MAKIN (United Kin~dom) said that the words 'The majority 
'of de1er,ations ~;: on page 12 of the Enp,lish text should. be replaced 
by the words ';A number of delegations\\ ~ since no vote had been 
taken on that point. 

31. Mr. SOLF (United States of America) pointed out that in the 

last line of the third para~raph on pBfe 13 of the English text 

the words "limited sense'· should be awended to read; limiting 

sense;l. 


32. Mr. BOTHE (Federal Republic of Germany) asked that the 

following sentence be added at the end of the third paragraph on 

page 13 of the Enr,lish text; "Other delegations felt that this 

fear was unfounded~ as the door was not closed to other organiza

tions' . 


33. Mr. PICTET (International Committee of the Red Cross) said 
that the last paragraph dealing with paragraph 3 of article 9 was 
not clear. In fact~ it had always been recognized that a neutral 
State was not placing its neutrality in question if it lent medical 
assistance to a party to the conflict. In that connexion, article 
27 of the First Geneva Convention of 1949 was quite clear. 
Moreover s the issue of medical personnel who might be taken 
prisoner was raised in the last line. Yet under the Geneva 
Conventions medical personnel could never be taken prisoners of 
war. The passage should therefore read: "fallinG into the hands 
of a party to the conflict;'. 

34. The CHAIRMAN said that the COIl1Plcmts made on article 9 v-rould 
be taken into account. 

Article 10 (CDDH/l; CDDH/II/70) 

35. Mr. ALFONSO MARTINEZ (Cuba) said he hoped that mention would 
be made in the report of what he had said at the tenth meeting 
with regard to paragraph 2 of article 10. 

36. Mr. AL-BARZANCHI (Iraq) said that the paragraph of the report 
relating to the amendment in document CDDH/II/70 did not accurately 
reflect the discussions~ since it laid undue enphasis on the 
arguments adv~nced against that amendment. 

37. Mr. SCHULTZ (Denmark) pointed out that at the tenth meetin~ 
his delegation had opposed the amendment as much on medical as on 
legal grounds. 
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38. Mr. MARTIN (Switzerland) said that reference should be made 
in the report to the comments of several delegations, includin~ 
his owns on the subject of shipwrecked persons and persons in 
peril. He proposed that the renultim~te para~raph on pa~e 17 
of the draft report should be "'-mended to reac1ls follows: "Some 
delegations expressed the view that shipwrecked persons and persons 
assimilated to them should be covered by special provisions. after 
a full and systematic study of the question. 

39. Mr. EL-SHAFEI (Arab Republic of Egypt) said that) although 
he was not opposed to including a reference to the opinion expressed 
by the Danish delegation) it should not be forrotten that the 
question had been discussed at lenr,th and that some delegations 
had advanced proposals to modify the amendment. The report must 
reflect everything that had been said jurin~ the discussions. 

40. Mr. DENG (Sudan) pointed out that t~e questions raised 

regarding surgical interventions in the penultimate naragraph on 

page 16 had received an answer which w~s not mentioned in the 

draft report. 


41. Mr. SCHULTZ (Denmark) said he could not arree that it should 

be stated in the report that the lmendment in rtocument CDDH/II/70 

had been approved in principle. Accordin~ to the notes that he 

had taken during ~he Committee's tenth neeting four delegations 

had been in favour of the amendment and four had spoken a~ainst it. 


42. Mr. DEDDES (Netherlands) said he associated himself with the 

Danish representative's remarks. 


43. Mrs DARIIMAA (~ongolia) s~id that the ~eport Gust accurately 
reflect both the position of tt sponsors of t~~ amendment ~nd 
that of repr(~sentc_tivcs CX)r::::s3::'ni.~ ccntr:n'y opinions. 

4LI. r,1r. HAAS (Austria) S3.i:1 he thou~Jlt it would be er'sy to 
divide the p~ragraph in question into three parts dealin~ 
respectively with the amendment; the opinions expressed by 
different delegations and the SUb-amendments advanced hy certRi~ 
delegations. 

45. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) pointed 
out that his dele~ation had not even approved the proposed 
amendment in principle. 

46. Mr. KLEIN (Holy Sec) said that the report did not mention 
the idea, exnressed durin~ the debatp. that the sick needed not 
only medical care, but sometimes moral ~nd spiritual support as 
well. 

47. Mr. 1HNTELETI (Secretary of' the CO'11Olittce) n.skcd deler-:ations 
to communicate --their profas.Oils to him in wri tinrr, 
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48. The CHAIRMAN said that tho Secretariat would take the views 

expressed by dele~ations into account. 


Article 11 (CDDH/1) 

49. Miss MINOGUE (Australia) propose~ that the words the 

necessary safeguards for both donor and recipient only exist at 

present in relation to blood transfusion should replace the words 

'only blood donatin~ WAS consiieref r20son~blv safe in the fifth 

line on page 19 of the draft report. 


50. Mr. CHUWA (United Republic of Tanzania) said that the report 

should refer to a remark made by his dclc"ation at the tenth 

meeting with regard to freedom fi~hters who, on falling into the 

hands of the adversary. were subjected to mental and physical 

torture. 


51. Mr. ALFONSO MARTINEZ (Cuba), supported by Mr. AL··BARZANCHI 

(Iraq)~ pointed out that the Committee had not had ti~e to 

conclude the discussions on article 11 and that; in consequence) 

aome delegations had had no opportunity of expressing their views. 

That fact should be r8c-orded in the report. 


52. The CHAIRMAN said that the Secretariat vvould mnJ<e the 

necessary amendPlents to the part of tl1e draft report relating 

to article 11. 


The draft report of Committee II (CDDH/II/83) was approved. 
subject to changes to be incorporated by the Secretariat to take 
into account the views expressed durin~ the meetin~. 

Report of the Technical Bub"Committee on Signs an~ Si~nals 
(CDDHIII/83, annex) 

53. The CHAIRMAN invited the Committee to consid8r the draft 
report of the Technical Sub -Committee on Signs and Sign~ls 
(CDDH/II/83. annex). 

54. Mr. AGUDO LOPEZ (Spain). rapporteur of th0 Technical 
Sub-Committee on Signs and Si~nals, introducing the Sub·'Committee's 
report, pointed out that that document had had to be drawn up very 
rapidly and that. in consequence. so~e mistak8s mipht have crept' 
in. To ensure that the necessary corrections were made. he 
requested any representatives who mi~ht detect such mistakes to be 
good enough to convey th8m in writin~ to the Secretariat of the 
Committee. 

55. He drew the Committee's attention to certain espp.cially 
important aspects of the report. 
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56. Owing to shortage of time, it had not been possible to annex 

the statement by the representative of the International Civil 

Aviation Organization (ICAO) m0ntioned in the report" but it 

would be reproduced in the fin~l report. 


57. At its sixth meetinr.;, the Sub-Committee had decided to 

confine itself to studying aeronautical problems and to defer the 

consideration of land and sea transport problems to a later date. 


58. With regard to frequency reg~stration and the use of the 
call sign "MEDICAL';, the representatives of the International 
Telecommunication Union (lTV) and ICAO had pointed out that, in 
accordance with the rules of procedure of their or~anizations~ 
the request should be made by Governments. Neither the ICRC 
nor Switzerland could make such requests. 

59. The Sub-Committee had been informed of' contacts with ICAO 
to learn details of the interception code proposed by the 
International Federation of Air Line Pilots' Associations (IFALPA). 
It was to be hoped that information on that subject would be 
submitted to the second session of the Conference. 

60. with regard to the reservation of codes, mentioned in the 
last paragraph of page 16, it should be borne in mind that it was 
for Governments to address the necessary request to ICAO. The 
Secretariat had therefore invited all those present to inform 
their Governments accordingly, 

61. There hid" beert a long discussion on the question of ~ flashing 
blue light. The representative of the International COIT~ission 
on Illumination (ICI) had submitted a proposal in French, which 
would be trmslated into the ot"";er lanrruages. That body ':"lad 
advised the use of a flashing h~ue light. A~r8ement had not 
been reached about extending the use of the blue lisht to sea or 
land transport. Studies on that subject were continuinr their 
results would be communicated to Governments and new proposals 
would be submitted durinR the second session of the Conference. 

62. In the last parar:raph on page 17) the wordsCornmittee I" 
should read "Committee II'. 

63. It should be noted that. owin~ to IRck of time the 7rench 
proposal to treat land, sea and air transpo~t separatelv. could 
not be adopted. 

64. New amendments would probably be submitted in wri~in~9 and 
it was to be hoped that they could be ex~mineddurinp t~e second 
session of the Conference. 
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65. With reGard to the annex to drQft Protocol I; it should be 
borne in mind that certain articles had been approved by consensus, 
but that it had been impossible to reach ~~reement on some others. 
The Committee would have to take a decision on the subject in 1975. 
It had a year at its disposal to study the dif?erent proposals. 
~he Sub-Committee had reached ~ decision with re~ard to the 
international distinctive emblem for civil defence services~ 
on the advice of the experts, it had decided to adont a blue 
triangle on an oranse back~round. 

66. The CHAIRMAN announced th~t ~t the next meetin~ of the 
Committee dele~ations would be able to make their comments on the 
report of the Technical Sub--Committee on Si~ns and Signals and on 
the report of the Draftinc Co~~ittee. which would be available 
by then. 

The meeting rose at 6.30 p.rn~ 





- 93 .• CDDHIII/SR.12 

SUMMARY RECORD OF THE TWELFTH (CLOSING) MEETING 

held on Tuesday, 26 March 1974~ at 10.15 a.m. 

Chairman: Mr. f,';ALLIK (Poland) 

ADOPTION OF THE REPORT or THE COM~nTTEE, TRC TECHNICAL SUB-COI\'!MITTEE 
AND THE DRAFTING COMMITTEE (CDDH/II/ R3 CDDH/II/Inf/3 and Corr.l) 
(concluded) 

Report of the Technical Sub-Committee on Sirns and Signals 

(concluded) 


1. The CHAIRMAN invited the Co~~ittee to consider the draft 

report of the Technical Sub""Committee on Si~ns and Signals which 

was annexed to the draft report of Committee II (CDDH/II/83) , 


2. Mr. AGUDO LOPEZ (Spain), Rapporteur of the Technical 

Sub-Committee~ said that the models referred to in the foot-note 

on page 19 would be reproduced in the final report, 


3. Mr. CHUNG Chia·rn.ao (China) said that the annex to draft 
Protocol I set forth in pages 19 to 26 of the draft report dealt 
with a number of extremely complex technical problems" many of 
which affected national soverei~nty. and most delep.ations did 
not include experts qualified to comment on them. ~1oreover" 
the annex was closely linked with articles which neither the 
Committee nor the Conference had had time to discuss. In his 
opinion. the annex could not be considered until the articles 
relating to it had been discussed. He accordin~ly proposed that 
the Committee take no decision on the articles contained in the 
annex but record in its report that it had taken note of the annex 
submitted by the Technical Sub"Cornmittee and would discuss it at 
the appropriate time. 

4. His dele~ation reserved the ripht to comment on the annex 
at a later sta~e. 

5. Mr. MARTIN (Switzerland)_ referrin~ to the last paragraph 
on page 5 of the annex and th~ penultimate paraGraph on pa~e 6, 
said he would prefer that the word sign was used ratber than 
the word ;;emblem' since the former was in more genera::' use~ for 
example in the health services, In connexion with the penultimate 
paragraph on p~~~ ~l of the annex, the Chairman of the Technical 
Sub"-Commi ttee L .. ~,,;'J2cn ri[\ht in sayinr: that SvH tzerland could 
submit applications for re~istration of frequencies and medical 
call signs, but he wondered if there was any intention that those 
applications should be co-ordinated. . 
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6. Bearing in mind the position of States which had been unable 

to appoint experts to the Technical Sub··Com~ittee. he su~gested 


that, since some definite results had heen achieved, it might be 

useful for the Committee to ta1(e an indicative vote (vote 

indicat.ive) at the present meetin~ concernin~ discussion of 

article 59 at the second session. Such a procedure mi~ht help 

to ensure that all countries sent the necessary experts to that 

session. 


7. Mr. AL··BARZANCHI (Iraq) said thatl in view of the len~th 


of tfie report. the lack of clarity of some of the wording, the 

divergencies of view on D. number of questions and the number of 

alternatives suggested in the annex, he supported the Chinese 

representative's proposal. The report and the amended articles 

should be discussed at the second session of the Conference. 


s. Mr. EBERLIN (International Committee of the Red Cross») 
replying to the question by the representative of Switzerland, 
said that the ICEC did not think there 1rvBS i1.ny need to cO"ordinate 
applications by States. 

9. Mr. SCHULTZ (Denmark) said that he enti~ely apreed with the 
Chinese representative's reasonin~ and supported his proposal. 
Like the representative of Iraq. he saw some inconsistencies in the 
report~ but woul~refrain from sug~estinr a~endments in order not 
to prolong the discussion. The Technical Sub 'Committee had 
approved the revised text of the annex to draft Protocol I but had 
not approved its report. He did not think that anythin~ would 
be gained by an indicativp vote, as su~gested bv the Swiss 
representative. He sup:gested that r1embers of the 'T'echnical Sub,· 
Commi ttee wishin~ to r1'1ke cOY)1,rnents or propose amendments be asked 
to send th0m to the Secretary ~n~ that the COF~ittee suspend its 
discussion of the report and t8~e up the proposed annex to ~raft 
Protocol I (pa~es 19 to 26) to see if any use~ul sur~estions could 
be made to help dela~ations in studyin~ the problems durinp the 
interval between the present and the second session of the 
Conference. 

10. Mr. MARTIN (Switzerland) said that, in the li~ht of the 
comments of the representative of Denmark he would withdraw his 
proposal concernin~ an indicative vote. 

11. Mr. COIRIER (France) said th~t he supported the views of the 
representatives of China and Denmark. The report raised a number 
of political as well as technical problems. It ~i~ht save time 
in the future, however, if representativEs who had any comments 
to offer were to do so at the present meetins

12. Mr. VILLARINHO PEDROSO (Br~zil) sai~ th~t hoc too Bupoorted 
the Chinese proposal. He also supportcrt the views of the 
representatives of Denmark and Irnq. 
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13. Mrs. DARIIMAA (Mongolia) said that the report of the Tech

nical Sub-Committee made no mention of the vie1,'i expressed by her 

delegation that all decisions by the Sub-Committee should be taken 

at the second session. 


i4. Mr. ALFONSO MARTINEZ (Cuba) said that he was ~rateful to the 
S~iss representative for withdrawinp his proposal. He endorsed the 
views of the represontatives of China and Denmark; particularly in 
the light of the reference, in the penultimate para~raph on page 
18 of the ~nnex. to amendments bein~ discussed at the second 
session of the Conference. 

15. The CHAIRMAN said it was obvious that the draft revised 

annex to draft Protocol I would have to be studied by Governments. 

He proposed that the Committee defer its discussion to the second 

session of the Conference. 


It was so agreed. 

16. Mr. MATTHEY (Observer, International Telecommunication 
Union ~ ITU) said that at the close of the discussion on the 
draft report of the Technical Sub-Committee. it was his duty to 
refer to references th~t had been made to the adoption of a 
"MEDICAL' call and the possible designation of a frequency for 
international use in that connexion. He must point out that the 
use of the radio spectrum w~s governed by an international treaty. 
the;International Telecommunication Convention', and the Radio 
Regulations' annexed thereto which formed part of the treaty. 
The appropriate means for adopting provisions such as those 
contained in the annex to draft Protocol I concerning a MEDICAL' 
call and international desi~nation of frequencies was by decision 
of an ITU I-arId Administrative Radio Conference;) competent to 
deal with the radio services concerned. Governments should 
accordingly consider initiatin~ coordination at the national level 
and, as the case mi~ht be o put proposals before an appropriate 
ITU Conference for the revision of the Radio Re~ulations. 

17. He asked that his statement be included in the Committee's 
report. 

18. The CHAIRMAN asked all dele~ations to ta~e pqrticular note 
of the statement. 

Report of the Draftinp; Committee (CDDEIIIIInfl3 and Corr.l) 

19. The CHAIRMA'T invited the Committee to consider the report 
of the Drafting Committee (CDDH/ll/lnf/3 and Corr.l). 
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20. ~~r. NAHLIK (Poland), Rapporteur of the Draftinc; COI'!rnittee, 
introducinp; the Committee's report (CDDHIIIlInf/3 and Corr.l)" 
said that for technical reasons - lack of interpreters and of 
secretariat ., the Committee's work had had to be conducted in one 
language only~ its members had a~reed that that lqn~ua~e should 
be Eng1ish. The En~lish version of the report) includin~ the 
revised articles in part II, was therefore so far the only official 
one. 

21. The Draftin~ Committee had referred the various articles to 

a small Wor1cinp; Group composed of the four officers j assisted by 

Mr. Pictet, the Vice- President of the IeRC) ~r. Sanchez del Rio 

y Sierra (Spain) and the sponsors of certain amendments. The 

Working Group had been able to reach unanimous a~reement in most 

cases~ with only a few exceptions. 


22. As all amendments had been referred first by Committee II to 
.the Draftinp; Committee" then by that Committee to its Working 
Group without any formal vote, the ~orking GrouD had done its best 
to take into consideration practically all the amend~ents referred 
to it, with but two exceptions. Those exceptions were: the 
amendment by the Holy See (CDDH/II/58) since the Workin~ Gr6up 
had thought that it would be more appropriate to devote a special 
article to the question concerned a special article to be placedc" 

after the present article 15: and the am&ndment by Austria Rnd 

a few other delegations (CDDH/45)j since it related to many 

articles some of which did not come within the competence of 

Committee II. 


23. The title of part II of draft Protocol I had been changed 
as recomm.ended (CDDH/II/ i-l5). 

24. In the introductory phrase of the proposcJ revised workin~ 
of article 8, ;;Protocol" had heen substit'.J.ted fOr' p:lrt . > as some 
of the terms explained appeared also in p2rts of the Protocol 
other than in part II. Some r.:embers of the Draftin~ Committee 
had felt that, according to the proper draftin~ technique. each 
sub~paragraph should consist of a sinrle sentence; for the time 
bein~J however. in sub-para~raphs (~) and (c) it was not possible 
to express all the ideas concerned in one sentence. He hoped 
that some way of overcoming that draftin~ difficulty would be found 
at the second session of the Conference. 

25. In sub-'para?,raph (b). the ",Tords . or on other waters' had 
been inserted to cover waters other th~n the sen. while the word 
:travellinc· had been deleted since it could be construed as 
including passengers only but not crews. 

26. According to arnendnents Gubmitted, the enum~ratinn in sub
paragraph (c) listed so far both the functions and the types of 
establishments some members of the Dr~ftin~ Committe~ had 
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expressed doubts whether the latter enumeration was not redundant. 

The reference to the ship1,l,rrecked had been included between 

brackets because some members of the Draftin~ Co~mittee had thought 

it superfluous. 


27. In sub-para~raph (d) it had been felt necessary to include 
not only iimedical personnel in the proper sense of the term as 
well as their transport crews, but also administrative personnel, 
whose work was essential in order that the medical personnel 
could perform their duties. Sub-para~raphs Cd) i and (d) ii 
r'lere similar in presentation j but sub "'paragraph Cd) iii ''las 
different because of the reference to civil defence, which was 
dealt with in another part of the Protocol. It had been considered 
necessary to mention national voluntary aid societies other than 
the Red Cross societies. There had been some discussion whether 
the word "the" should be included at the bep;inninr; of the first 
line of sub"paragraph (d) iii and .or': substituted for "and" in 
the last line. 

28. Sub-paragraphs (e) and (f) had presented no problems. 

29. Hith regard to article 9 9 after some discussion it had been 
decided to omit any mention of the territorial application because 
it would be hard to find a wording which would not be given too 
restrictive an interpretation, Some members had felt that any 
enumeration of the cate2:ories of persons to \lThom the part applied 
might also be liable to such interpretation;. while a mention of 
civilian population would entail a chan~e in the title of the 
whole part. They had also thou~ht that the kind of people to 
whom the part applied had been dealt with sufficiently in other 
articles and they had therefore been in favour of deletin~ the 
whole of sub-paragraph 1. That was why that paragraph was 
presented in brackets. If it were deleted) the title of the 
article would have to be changed, 

30,. In the proposed new sub"paragraph 2, a combination of sub-' 
paragraphs 2 and 3 of the ICRC draft c. y,rhich the full Drafting 
Committee had not had time to discuss" the word "aid' should be 
substituted for the word/relief;: in sub~paragraph (b) , since that 
was the word used in the Geneva Conventions. The term 'organization 
of an international character',; had been used because the ICRe was 
a juridical person under Swiss law and therefore international in 
activities but not in status. That term also covered inter
governmental organizations such as those in the United Nations 
system. The ICRC and theLea~ue of Red Cross Societies had been 
presented between brackets because onlv some members of the Committee 
had considered it essential to mention"them specifically. The 
expression ;'mutatis mutandis' had been used 0 although some members 
found it unusual, since it covered both the other su~ge8ted 
expressions, namely" \'by ClnaloF"Y' and "by extension' 0 The phrase 
in parentheses in the introducfory sentence of sub-paragraph 2 had 
been included at the su~~estion of the IJnited Kin~dom delegation. 
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31. Mr, PICTET (International Committee of the Red CroGs) said 

that the French version was not the one he had prepared; which 

took account of the various points raised in the discussion, but 

merely a translation of the Enrlish text. He undertook to 

distribute his own text as soon as possible. In all tho lan~uace 


versions. the order of the second and third sentences of article 

8(c) sho~ld be reversed, 


32. Mr, COIRIER (France) su~~est~d that the presence of a 

French~speakinr: member during discussions in t!le 1,1orkinp: Group 

would have assisted its work, 


33. Mr. ALFONSO MARTINEZ (Cuba). speakin~ on a point of order, 

suggested that the rneetin~ he adjournEd until the official French 

and Spanish versions of the report had been circulated, 


34. The CHAIRMAN said he re~retted that facilities would not be 
,available for another meeting of the Committee, 

35. ~,1r. BRAVO (Hexico) said he believed that the question of 

persons shipwrecked in a hostile environment was to be rlealt 

with in article 10. In article 9. para~raph 1, the territorial 

qualification should be re·"inserted. In article 9, paragraph 2) 

his delegation preferred the expression 'bv analogy" or ; by 

extension'! to "mutatis mutandis.; 


36. Mr. SOLF (United States of America) suggested that in 
article 8 ( c);; eighth line, the vlord' such be substituted for the 
word ;;the'; before the words "medical units. In article SCd) i 
second line; the phrase. ~whether permanent or temporary'. should 
be inserted after the word ';Conventions' . 

37. Mr. SCHULTZ (Denmark) proposed that, instead of ~oing into 
the substance of the matter the Co;nmittee should I'1er81y take note 
of the report of the Draftinc; Committee. 1;Jith regard to 2.rticle 
8(d) iii, it should be made clear that the medical personnel of 
national Red Cross societies as well as of 'other national voluntary 
aid societies: should be duly recovnized and authorized by the 
competent authority", Such recor.;ni tion and authorization "'Tas 
~ranted under sub-paragraph Cd) i to military medical personnel, 
and under sub-paragraph (d) ii to civilian medical personnel. but 
not - und~r sub-pa~agraph (d) iii - to medical personnel of national 
Red Cross Societies. His delegation had already raised that point 
at the seventh meetinr: of the Committee. Consequently,? in 
article 8(d) iii the passare in brackets) ,'as defin8d in the 
preceding two sub-paragraphs " in the first line should be 
repeated in the fourth line;, o.fter the words '::cnd ;J(;dicr:ll personnel"" 
so as to be ruconsidered at the s~conrl session of the Conference. 
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38. fl!r. JAKOVLJEVIC (Yugoslavia)~ Chairman of the Drafting 

Committee, on a point of order~ proposed that, since the final 

text was available in English only) the Committee merely take 

note of the report. 


39. The CHAIRMAN requested members of the Committee not to go 

into drafting details but to confine themselves to points of a 

general character. 


40. Mr. AL-BARZANCHI (Iraq) said that texts which had been 

discussed only by the Working Group and not by the Drafting 

Committee as a whole should not have been mentioned in the report. 

The second sentence of article B(a) should be deleted. 


41. Mr. ROSENNE (Israel) said he wished to have it put on record 

that his delegation maintained its reservation with regard to 

article 8(e) and the distinctive emblem as it affected his 

country's national society. His delegation understood article 

8(d) iii as referring also to the medical personnel of Israel's 

national society, the Red Shield of David Society. That followed 

his delegation's statements in the plenary meetings and in the 

course of the Committee's discussions (CDDH/II/SR.7). As for 

article 9, he felt that ,in principle)it was desirable to avoid 

vague formulas such as mutatis mutandis which had not appeared in 

the draft sU8gested by the ICRC. 


42. He agreed with the representative of Denmark that the Committee 
should merely take note of the report of the Drafting Committee. 

43. Mr. CLARK (Australia) said that there would have to be a 
change in the title of part II if the word ;;persons \1 was to be 
deleted after the words ';the wcunded and sick' and after ~-ship
wrecked\;. In article 8(c). he could agree to the insertion of the 
word ;'the" before the words 'medical and pharmaceutical stores" 
and in the eighth line on pa~e 3, to the substitution of the word 
;;such" for the word !:the\ before the words "medical units?'. 
In paragraph (d) ii, the words \'includin~ medical transport crews' ~ 
which appeared in the third and fourth lines 1 should be placed 
after the words 'civilian medical personnel; in the first line. 
In paragraph (d) iii~ first line 9 the word ";the'; should be 
deleted as suggested by the Rapporteur of the Drafting Committee. 
He urged that adoption of the report of the Drafting Committee be 
deferred until the French and Spanish versions were available. 

44. Mr. SANCHEZ DEL RIO Y SIERRA (Spain) said that the Committee 
had been asked to adopt the Drafting Committee's report rather 
than go into the substance of the report. Articles 8 and 9 
might be discussed once more in substance when the Committee dealt 
with the Drafting Committee's suggested version at the second 
session of the Conference. In article 9, paragraph 2) he was under 
the impression that the term ;'by analogy" had been agreed to rather 
than i"mutatis mutandis: i 

• 
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45. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that his delegation would be unable to discuss article 9, when 
only one part had been discussed by the Draftinp Committee. With 
regard to article 8(c). rescue units, with ver~ few exceptions~ 
were m~litary rather than medical units. Only the United States 
of America had medical rescue units attached to airborne troops. 
Protection might be extended even to military reSCU'2 units 3 but 
that would not fall within the purview of the present part of the 
draft Protocol. As for article B(d) it was merely a list of 
functions which would be better covered by SOMe more ~eneral 
criterion~ thus avoiding the need for sub-~aragraphin~. 

46. Mr. HAAS (Austria) proposed t~at the last sentence in the 
penultimate paragraph on pace I of the Draftins Committee's report 
(CDDH/II/Inf/3 and Corr.l) be deleted and replaced by the 
following sentence: "It also deferred any decision on the 
amendment by Austria and some other dele~ations) since the question 
~ealt with therein concerned several articles not all of which 
fell 1tlithin the competence of Committee II, As for article 9 > 

his delegation did not rebard thc present version as final. 

47. Mr ..MAKIN (United Kingdom) asked that the words in brackets 
in article 8(f)~ last line~ be inserted also in article R(d) iii, 
fourth line, after the words 'article 54", and be referred to the 
main Draftinc; Committee, which would ensure uniformity. 

48. Mr.EL-SHAMI (Jordan) said he felt that pre~nant women. even 
if engaged in hostile activities, should enjoy special care. since 
two lives were at stake and the unborn infant should not have to 
suffer. 

49. Mrs. DARIIMAA (Mongolia) said that the term :on water ' , 
in article 8(b), was too vacue. While 'at sea' denoted the high 
seas, where rescue operations could be carried out easily since the 
high seas were not under national soverei~ntYJ the same did not 
apply to other stretches of water which mi~ht be part of the 
territory of a soverei::r,n State. Rescue operations ·"on water" 
might thus infringe national sovereir,nty. 

50. Mr. TAMALE MUGERWA (U[2:anda) said that in article 8, sub-
paragraph (b). the distinction between ';at sea;: and 'on water': 
made it appear that sea was not water. He therefore su~rested 
the substitution of the \'wrds'other waters for ;water'·. The 
words c'and units'; in the first line of sub-paraR;raph (c) wero 
unnecessary and should be deleted. In sub-parar,raph (d) iii, 
the word ';body" should be substituted for ":=tuthori ty(' in the last 
line. 



-. 101 - CDDH/II/SR.12 


51. According to his recollection of the discussions in the 
Drafting Committee) the delegations in favour of omitting 
paragraph 1 of article 9, had supported its deletion because 
they had f~iled to agree on an acceptable version. He did not 
consider that an adequate reason. The present text was too 
restrictive and should be redrafted in order to express the ideas 
the Committee wished to include. 

52. The CHAIm1AN said that, if there were no obj ection, he would 
take it that the Committee agreed to take note of the report of 
the Drafting Committee (CDDH/II/Inf/3 and Corr.l) together with 
the comments made by delegations at the present meeting as the 
basis for discussion at the second session of the Conference. 

It was so af,reed. 

CLOSURE OF THE SESSION 

53. After the usual exchange of courtesies) the CHAIRMAN declared 
the first session of the Committee closed. 

The meeting rose at 1 p.m. 
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Consideration of draft Protocol II 
from the twenty-eighth meeting) 

(resumed 

Article 15 - Medical and religious personnel 
(resumed from the twenty-eighth meeting) 

Article 16 - General protection of medical 
duties (resumed from the twenty-eighth 
meeting) 

Article 18 . The distinctive emblem 
from the twenty~eighth meetin~) 

(resumed 

Thirty~second meeting 327 

Consideration of draft Protocol I 
from the thirtieth meetin~) 

(resumed 

Proposals by 
10 and 11 

the Working Group on articles 

Article 18 ~. Identification 
the thirtieth meeting) 

(resumed from 

Paragraph 3 

Consideration of draft Protocol II (continued) 

Article 19 ~ Prohibition of reprisals 
(resumed from the twenty-eighth meeting) 

Thirty~third meeting 339 

Consideration of draft Protocol II (continued) 

Article 19 .. Prohibition of reprisals 
(continued) 
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Thirty-fourth meeting 349 

Consideration of draft Protocol II (continued) 

Proposed new article 19 quinquies - Foreign 
States 

Consideration of draft Protocol I (resumed from 
the thirty-second meeting) 

Proposed new Section in draft Protocol I 
(replacing proposed article 18 bis) 
(resumed from the t~rentieth r.1eetIng) 

~ext submitted by the Working Group 

Thirty-fifth meeting . . . . 363 

Consideration of draft Protocol I (continued) 

Proposed new Section in draft Protocol I 
(replacing proposed article 18 bis) 
(continued) --

Text submitted by the Workinr; Group 
(continued) 
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SUMMARY RECORD OF THE THIRTEENTH (OPENING) MEETING 

held on Wednesday. 5 February 1975" at 4 p.m. 

Chairman' Mr. NAHLIK (Poland) 

OPENING STATEMENT BY THE CHAIRr·1AN 

1. The CHAIRMAN said that he appreciated the great honour which 
the Conference had done him in electing him Chairman of Committee II, 
but he was also aware of his great responsibilities and wished to 
assure the ComIni ttee that he would do everything in his power to 
ensure that it carried out the task entrusted to it successfully. 
He also stressed the importance of the Committee's work for the 
protection of individual human beings. 

2. He had to admit that the results of the Committee's activities 
at the first session had been limited but he hoped that by exercisinp, 
self"discipline and profiting from the sugfT,estions made by the 
Secretariat and the General Committee for the expedition of its 
work, the Committee would be able to make much more rapid progress 
at the second session. 

3. First, it was essential to follow a strict time-table in 
discussing and reachinf.; decisions on the articles l~Thich the Comrni ttee 
had to consider. The Committee could hold a total of 47 meetings 
and it had to deal with 47 articles. In view of the fact that 
articles would be referred to the Drafting Committee and would 
subsequently have to be approved by Committee II) for which purpose 
ten meetinv,s should be allocated, it would be necessary to deal with 
an average of three articles ~t two meetin~s. 

4. The General Committee had su~?ested that when one amendment was 
submitted jointly by a number of'dele9.;ations it should be introduced 
by one delegatiori only on behalf of all the sponsors. The other 
sponsors should speak subsequently only if they felt that any 
argument in favour of the proposed text had been omitted. 

5. Where several amendments to the same provision were very 
similar. the delegations which had submitted them should work out 
a mutually acceptable text which would be introduced bv one 
delegation only: C 

6. He himself suggested that the Drafting Committee should start 
work on 6 Februari on article 9. paragrap~s 2 and 3, and articles 
10 and II, which had already been dealt with in Committee II, and 
that it should report to Committee II only when it had completed 
its work on a group of related articles. for instance articles 9 
(paragraphs 2 and 3) to 20 of draft Protocol I. 
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7. There was a clear-cut link between certain provisions of draft 
Protocol I and those of draft Protocol II. Hence it would be 
advisable for Committee II to consider a ~roup of articles in draft 
Protocol II immediately after the corresponding articles in draft 
Protocql I had been dealt with. Thus: for instance. articles 11 
to 19 of draft Protocol II would be considered immediately after 
articles 9 to 20 of draft Protocol I. 

8. He sUGgested that 0 as the Technical Sub·-Comr.li ttee had made 

reasonable progress at the first session, it should hold its first 

meeting on Monday. 17 February. 


9. In orde~ to speed u~ the Committee's work. he sUfgested that 

at least one of the subsidiary ~odies and when possible both 

should meet on the same davs as the Committee, in the afternoon) it 

being understood that Com~ittee II could hold-an extra meeting 

either on Friday night or on Saturday mornin~ if it had not 

completed its programme of work for the week in question. 


10. He further suggested that the Committee should start its work 
with article 12 and that article 11, to which only a few amendments 
had been submitted, should be referred to the Drafting Committee" as 
had already been done in the case of articles 8, 9 and 10. 

11. He trusted that those su~~estions would prove acceptable to the 
Committee and wished it much success in the terms of the old Latin 
formula of his university: "Quod bonum, felix, faustum, fortunatumque 
sit." 

12. Mr. KRASNOPEEV (Union of Soviet Socialist Republics), supported 
by Mr. MARTIN (Switzerland), said that the Committee had not 
completed its discussion of article 11; that l·vas clear from 
paragraph 61 of its report (CDDH/49/Rev.l). There were m~tters of 
substance which needed to be discussed before the article was 
referred to the Drafting Committee. 

13. The CHAIRMAN sug~ested that the Committee might discuss 
article 12 forthwith and article 11 at the next meetin~. 

It was so agreed_ 

ELECTION TO VACANT POSTS 

14. The CHAIRMA;,T saicl tll,qt he himself h;yl replaced nr. i'iallik as 
Chairman of the Coml"1itte8o f1r, Salas (Chile) _ one of the Vice· 
Chairmen at the first session, and Mr. Maiga (Mali), RapPorteur. 
were present again and could continue to hold those'of~i~es" buf 
Mr. Khan (Pakistan), the other Vice Chairman, was not attending the 
second session an~ the deleration of Pakista~ had asked that he 
should be replaced by ~r. Saleem. 

It was so q~reed. 
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15. The CHAIRr-tll.N said that it was for the Drafting Committee to 

elect its own officers, As the Chairman of the Drafting Committee 

at the first session was not present; he would request Mr. Solf, 

the first Vice--Chairman of the Draftin~ Committee at the first 

session) to convene its first ~eeting on 6 or 7 February. 


16. As Mr. Kieffer, the Chairman of the Techriical Sub-Committee at 

the first session, would not be in Geneva until a later date) he 

would request the first Vice-Chairman to convene its first meeting 

and act as Chairman. The Technical Sub,'Commi ttee would elect its 

own officers. 


17. Mr. KLEIN (Holy See) said that it would help the Drafting 

Committee in its work if simultaneous interpretation could be 

provided at its meetings. 


18. The CHAIRMAN said that the request had been noted. 

CONSIDERATION OF DRaFT PROTOCOL I (CDDH/l) 

Article 12 - Medical units (CDDH/I. CDDH/56; CDDH/II/13) CDDH/II/16. 
CDDH!II!19, CDDH!II!22, CDDH/II/25? CDDH/II/39) 

19. Mr. PICTET (International COlT'Jilittee of the Red Cross) said that 
the p~rpose of article 12 was to extend protection to civilian 
medical units. With regard to paragraph 2 of the article, he 
pointed out that all extension of protection implied control by the 
authorities. In paragraph 4. although the expression "in so far 
as is possible" was imprecise) its inclusion was justified, since 
medical units had to be operational, i.e.) they had to perform their 
function of ensuring the survival of the wounded. 'For that reason 
they mi~ht have to approach military objectives. 

20. Mr. CALCUS (Belgium» referrin~ to amendment CDDH/II/13, said 
that medical units were already defined in article 8. Since 
article 12 dealt with protection~ the title of the article should 
be amended to include that word. 

21. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) agreed 
that the word "protection n should be included in the title of 
article 12. That point was covered in the first part of amendment 
CDDH/II/19; but there was also a link between title and content. 
The proposal concernin~ paragraph 1 in the same amendment was 
essentially a difference in draftin~ and was similar to amendment 
CDDH/II/39 submitted by Australia. 

22. Mr. MAKIN (United Kin~dom) said that the purpose of his 
delegation's amendment (CDDH/II/22) , in so far as it referred to 
paragraph 10 was, in part the same as that of amendments CDDH/II/19 
and CDDH/II/39. The remarks made by the representative of the 
Union of Soviet Socialist Republics applied also to the corresponding 
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part of amendment CDDH/II/22. He preferred the wording of 

amendment CDDH/II/39, which was shorter and clearer. For reasons 

of consistency, however. he would propose the replacement of the 

word "never" by "not", the latter word being used in many places 

in the draft Protocol. The use of the word !!never" might be taJcen 

to imply some difference in interpretation" 


23. Miss MINOGUE (Australia) said that she accepted the replacement 

of the word "never!! by Ilnot Ii • 


24. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) proposed 

that to save time; discussion of the amendnent to paragraph 2 

proposed in amendment CDDH/II/19 should be postponed for the time 

being~ since it entailed questions of terminology that wciuld be 

settled in plenary sbssion. The wordin~ of the para~raph could be 

adjusted later in the light of the decisions taken. 


25. Mr. MAKIN (United Kingdon») referring to the statoment by the 
representative of the ICRe that the aim of article 12 was to extend 
protection to civilian units, said that the article, as at present 
worded, made no reference to such units; it was for that reason 
that the United Kingdom amendment (CDDH/II/22) introduced the word 
"civilian" into paraFraph 3. His delegation also preferred the 
word "invited H to !!urged II in para':Tai-'h :S. It mi~~r:,t bo? thou<:.:ht 
that better protectio~ would be obtained either by not informins 
the other Party to the conflict of the position of fixed civilian 
medical units. or by canoufla~e. 

26. Mr. RIVERO ROSARIO (Cuba) said that he was not ready to speak 
on his delegation's amendment (CDDH/II/25). 

27. Mr. MAKIN (Unitcd Kingdom) said thnt the chan~e in paragraph 4 
proposed in his delegation's amendment (CnDH/III?2) was merely one 
of drafting and could be referred to the Draftinp- Committee, 

28. The CHAIRMAN invited reDresentatives to open the ~eneral 
discussion on article 12. 

29. Mr. PICTET (International Co~mittee o~ the Rod Cross) said that 
he had no obj ection to the amondm<-=nt pro['osed to the title of 
article 12, but a similar amendment would have to be made to the 
title of article 15. He su~~ested that the matter should be ref~rr~d 
to the DraftinF Committee. 

30. The CHAIRMAN said that the Draftin~ Committee would be 
requested to tak~ the noint into account. 

31. Mr. MARTIN (Switzerland), referring to the United Kin~dom amend·· 
ment toDara'9;raph 3 of n.rticle 12 (CDDHIrI/22») said that the 
definition of "medical unit i ; in nrticle 8 (c) referred to hoth 
civilian and military units and it was possible th~t the two mi~ht 
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be combined in the future. To refer only to civilian units in the 
present context ~ight cause confusion: it would be betber to leave 
the text as it stood . 

.32. The United Kinr;dom amendment to paragraph 4 seemed to apply. 
only to mobile medical units, whereas accordi~g to the definition 
in article 8 there might be fixed units, which cO~lld not be moved. 
He preferred the existing wording, since it might sometimes be 
impossible, for technical or financial reasons~ to move the units. 

33. Mr. MARRIOTT (Canada) suggested that the words "whenever 

possible" might be better. 


34. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
all the amendments to paragraph I seemed to be matters of drafting. 

35. With regard to paragraphs 3 and 4. the provisions could not be 
mandatory, since they concerned matters which should be decided by 
Governments or military headquarters. Regarding the United Kingdom 
amendment to paragraph 3, he would not oppose the replacement of 
"urged" by "invited" but could not accept the insertion of the word 
"civilian";) since it was impossible to foresee Har conditions. 

36. He supported the Cuban amendment to paragraph 3 (CDDH/II/25). 

37. In para::r,raph 4 he would prefer the words "in so far as is 

possible" to be retained. The paragraph covered both fixed and 

mobile units and a medical unit might sometimes have to be placed 

near a military objective. 


38. Mr. ROSENBLAD (Sweden) said that he supported the Cuban amend
ment to paragraph 3 (CDDH/II/25), since it took account of the 
realities of modern warfare. 

39. Mr. SOLF (United States of America) said that he supported the 

amendment to the title of article 12; the substance of the amend

ments to paragraph I and especially the Australian amendment 

(CDDH/II/39) as modified by the Australian representative~ and the 

amendment to paragraph 2 in document CDDH/II/19. 


40. With regard to paragraph 3, the question whether or not to 
notify the oiher party of the location of fixed medical units 
whether civilian or military -. was a matter of choice for the 
respective authoriti~s in war. He had no objection to the second 
sentence proposed by Cuba (CDDH/II/25). 

41. Regarding paragraph 4) he agreed with all the previous speakers 
but strongly objected to the Romanian proposal for the deletion of 
the words !lin so far as is possible" (CDDH/II/16). Hhatever the 
wording, the essence of the phrase should be r2tained. Deletion 
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would be disastrous. It would, for Gxample, prohibit warships, 
which were legitimate targets, from having sick bays, or the use 
of mobile units in collecting the wounded (Article 15 of the first 
Geneva Convention of 1949). 

42. ]Vf~. TRAf.1SEN (Denmark) endorsed the views of the previous 
speaker, especially concerning sea warfare. It wouid be disastrous 
to delete the words "in so far as is possible!!, It mir;ht be 
necessary to have hidden mobile medical units close to military 
targets. He could not support the Canadian repr€sent~tive's 
proposal of the words "whenever possible", Par8.r<:raph 4 should be 
drafted so as to enable parties to a conflict to place their 
medical units in such a way that attacks would not imperil their 
safety. 

43. The CHAIRMAN declared the discussion ended. He would submit 
article 12) together with the amendments: to the Draftin~ Committee. 

The meeting rose at 5.30 p.m. 
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SUT1l11ARY RECORD OF THE POUR'l'T~EN'l'I-l MELTING 

held on Thursday~ 6 February 1975, at 10.20 a.m. 

Ghairman: Mr. NAHLI~ (Poland) 

ORGANIZATION OF WORK 

1. Mr. DUMAS (Legal Secretary) said that 72 countries were 

registered as members of Committee II, which meant that a quorum 

for discussions would consist of 2~ members; and for taking 

decisions - 37 members. Decisions would be taken by a simple 

majority of members present and voting. If any additional 

countries registered as members, the number of the quorum \llTould~ 


of course J change. 


2. The CHAIRMA~ read out the list of members of the Drafting 

Committee. He invited the regional groups to submit to him the 

names of countries belonging to each group to take the places of 

those which had been members of the Drafting Committee the year 

before, but which were not represented at the second session of 

the Conference. As far as his own seat in the Drafting Committee 

was concerned., he l'laS cedinG it to f~r. Krasnopeev.; (UEion of Soviet 

Socialist Republics). 


CONSIDERATION OF DRAFT PRO'l'OCOL I (CDGH/l: (~ontinued) 

Article 12 - Medical Units (CDDh/l. CDDH/56; CDDH/II/13, 
CDDH/II/16. CDDH/II/19. CDDH/II/22. CDDH/II/25 3 CDQH/II/39) 
(continued) 

Paragraph 1 

3. Mr. CZANK (Hungary). supported by Mr. MARTIN (3witzerland)3 
said that there was a lack of symmetry about the two sentences in 
paragraph 1. The first sentence, as amended by the TJ"nited Kingdom. 
said that permanent medical units should not be the object of 
attack, but there was no correspondi~g statement about temporary 
medical units in the second se~tence. That omission might 
conceivably give rise to misunderstandin3s. He therefore proposed 
that the second sentence should be amended to read: "This rule is 
also applicable to temporary medical units. but only during their 
assignment t.o medical duties li • 

4. Mr. ONISHI (Japan) said that there was in fact no need for two 
sentences.; the po.ragrapb could simply refer to H mec1ical units". 
The distinction between permanent and tCl:1porary units was already 
defined in article 8 (.£). 
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Title 

5. Mr. KHAIRAT (Arab Republic of Egypt) said that, according to 

the ICRC Commentary (CDDH/3)9 the purpose of article 12 was to 

extend the protection provided by Article 18 of the first Geneva 

Convention of 1949 to all civilian medical installations) whether 

fixed or mobile. He therefore proposed that the title of the 

article should be "Civilian medical units". 


6. Mr. SOLF (United States of America) said he welcomed the 
Ecyptian representative's statement. His delegation had always 
considered that military medical units were adequately covered by 
the first and second Geneva Conventions of 1949 and that article 12 
should apply to civilian medical units, but it understood that the 
consensus had been that paragraphs l~ 3 and 4 should apply to 
military medical units as well. 

7. Mr. MAKIN (United Kingdom) endorsed the views expressed by the 
Egyptian and United States representatives; the same point was 
made explicitly in tl1e United Kingdom amendment to paragraph 3 
(CDDH/II/22). 

8~ Mr. MARTIN (Switzerland) said that the question was whether 
military TIledical units received corresponding protection in the 
first Geneva Convention of 1949. If they did, then article 12 
could apply to civilian units only~ but if article 12 provided 
additional protection~ then it should be extended to cover military 
medical units. 

9. l\1r. PICTET (International Committee of the Red Cross) said 
that 9 whereas article 12 was basically intended to extend protec
tion to civilian units, the protection provided did. in paragraph 39 
go slightly beyond what was provided for military medical units 
in Article 19 of the first Geneva Convention. That was why 
specific reference to civilian units had been omitted. The IeEC 
did not think the point was an important one and Hould be prepared 
to agree to a reference to civilian military units. 

10. Mr. AGUDO (Spain) said that the protection provided by the 
article should be extended to military medical units - especially 
search and transport units _. which did not form part of the military 
medical service in the strict sense. 

11. Mr. SCHULTZ (Denmark) said that if article 12 applied only to 
civilian medical units) it would be unnecessary in article 8 (£) to 
define "medical unit?? for the purposes of Part II of draft 
Protocol I, as covering both military and civilian units; that 
definition would have to be amended. 
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12. Mr. SOLF (United States of America) said he disagreed with 

the Danish representative; many of the provisions of article 18 

Identification - did apply to military medical units. 


13. He had no strong feelings on whether ar~icle 12. with the 
exception of paragraph 2, should apply to all medical units or to 
civilian units only. Paragraphs 3 and 4 were not explicitly 
covered by the first and second Geneva Conventions of 1949. but 
they would be of little use to military medical units. Combatants 
would seldom notify the location of fixed military medical units. 
and military medical units ".. especially mobile uni ts <~ would often 
have to operate in dangerous areas in the performance of their 
duties. 

14. The CliAIRIVlMJ suggested that article 12 and all the amendments 
thereto should be referred to the Drafting Committee. except for 
the Romanian amep-dment (CDDH/II/16)3 which involved a substantive 
change in the legal purport of paragraph 4~ and would therefore 
have to be discussed and voted on in the Committee itself when the 
Romanian representative had the opportunity to introduce it. 

It was so agreed. 

Article 11 - Protection of persons (CDDH/1, CDDH/~6~ CDDH/II/29. 

CDDH/II/43, CDDH/II/70) 


15. Mr. SOLF (United States of America) reminded the Committee of 
the decision that the proposal in document CDDH/II/70 to add a new 
paragraph requiring the written consent of patients before any 
surgical intervention was undertaken should be dealt with in 
connexion with article 11, not article 10. 

16. Mr. PICTET (International Committee of the Red Cross) said 
that draft article 11 contained nothing new in principle. As was 
pointed out in the IeRe Commentary; the Goverr~ent Experts had in 
1972 instructed the IeRC to select a qualifying term for the acts 
or omissions prohibited under the article. It had selected the 
adjective liunJustifiedli. The reference to "grafts and organ 
transplants" had been added merely as an example, to keep the text 
abreast with current medical practice. 

17. Mr. HERNANDEZ (Uruguay). introducing amendment CDDH/II/29. 
said that his delegation maintained its amendment whicjl it regarded 
as containing the most adequate expression of the two fundamental 
aspects of the problem ~ the question of the will of the patient 
concerned and the question whether the operation was medically 
justified <. and one which was fully consonant with the purpose of 
draft Protocol I. 

http:CDDHIII/SR.14


CDDH/II/SR.14 - 122 

18. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that the proposal in amendment CDDHIII!43 to set out principles 

governing medical assistance for persons who had fallen into enemy 

hands was commendable. Moreover~ the sponsors had agreed to 

introduce some drafting changes into paragraphs 2 and 3. Persons 

in enemy hands must not become guinea-pigs, and it should be 

provided that blood transfusions and skin grafts should be given 

only to persons of the same nationality as the donor and his 

comrades in prison. That would provide an additional guarantee 

against misuse. 


19. The CHAIRMAN requested the representative of the USSR to 

organize the necessary consultations among the co-sponsors. 


20. Mr. KHAIRAT (Arab Republic of Egypt) said that the sponsors 

of amendment CDDHIII/70 thought that the word liunjustified" should 

be deleted from article 11, paragraph 1, in order to exclude the 

possibility of abusive medical intervention. 


21. Mrs. MINOGUE (Australia) said that she could stipport the 

proposal for meetings between the co-sponGors; but considered that 

the matter could not be solved i~ a hurry. 


22. Mr. MARRIOTT (Canada) said that the Soviet proposal raised 
practical difficulties, although he appreciated the spirit in which 
it had been made. There were often multinational forces on both 
sides in a conflict, and a blood bank with units to be used only 
for the nationals of a given country would be difficult to 
administer; yet it would be contrary to humanitarian principles to 
deny any person the assistance he needed. He would therefore have 
difficultY,in accepting the USSR proposal. 

23. He wondered whether the sponsors of amendment CDDH/II/70 had 
considered their proposal to delete the word "unjustified" in the 
light of amendment CDDH/III43, which seemed to be widely accepted: 
their objections could be regarded as fully covered by the word 
"endangered" in that amendment. 

24. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that to save time he would not press for an immediate decision on 
his proposal~ but would like delegations to cive it some thought. 

25. Mr. SOLF (United States of America) reaffirmed his delegation's 
general support for amendment CDDH! 11/ 430 and thou[;ht that any 
issues still outstanding could be settled by the co-sponsors. 

26. However, the word "hostilities li in paragraph 1 of that amend
ment was not as broad as the expression used in Article 2 common to 
the four Geneva Conventions of 1949 - "occupation ... even if the 
said occupation meets with no armed resistance". It would be 
useful to broaden the safe8uard to cover all the situations referred 
to in that Article of the Conventions. 
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27. It had been suggested with some logic that the content of 

article 11 miGht be more appropriately removed to article 65. 

However, the representatives nOVlT participating in Committee II had 

been dealing with the problem in detail since 1971, and should 

continue to do so, in view of their special ccmpetence. 


28. His delegation could not agree with the ·sponsors of amend

ment CDDH/II/70 that the word "unjustified" should be deleted on 

the grounds that all acts or omissions. whSther justified or not~ 


should be prohibited. With regard to the proposal in amendment 

CDDH/II/70 that written consent should be required before a life

saving operation was performed; he pointed out that the physical 

integrity of the patient would be endangered if the patient did not 

consent and the surgeon did not operate. If the amendment were 

adopted, the omission would be justifie6; even if the patient's 

physical integrity were endangered thereby. 


29. The first sentence of paragraph 1 of amendment CDDH/II/43 

and of the ICRC draft provided for over~all protection of protected 

persons ag~inst any improper act or omission which might endanger 

their health and integrity. However, some acts that endangered 

health might be necessary: for instance, if a detained person 

were to attack a nurse~ her use of the force necessary to protect 

herself would be legally justified. 


30. Where medical justification was concerned, a patient with a 
brain tumour who required a dangerous operation would be in even 
greater danger if the operation were not performed. Deletion of 
the vvord "ur.:justified" would place the eloctor in a dilemma) because 
he would endanger his patient's health whether he operated or not. 
Whatever he did would violate the article. Such a 'dilemma must not 
be allowed to arise~ and an adj~ctive qualifying I'act or omission" 
was essential. The word "unjustified" was legally sound, and his 
delegation could also accept Hwrongfulll or "inhumane'. 

31. With respect to the proposal in amendment CDDH/II/70 that 
written consent should be required for surgical intervention, while 
it was true that in United States medical practice the informed 
consent of the patient 3 preferably in writing 3 was generally 
required before surgery, such a precaution was not required under 
emergency circumstances. and would be incompatible with battlefield 
surgery. liis delegation could therefore not agree to that proposal. 

32. Mr. BOGLIOLO (France) said that his delegation was in general 
agreement wi tr; the proposal in amendment CDDH/II I 43. He agreed 
with the Canadian representative that it would be very dangerous to 
introduce the idea of nationality in connexi.6n wit~ blood transfers, 
for that would weaken humanitarian law. He also asreed with the 
United States representative that the word H un justified l 

! was 
necessary. 
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33. With regard to the proposal that the patient's written consent 
should be required for surgery, he pointed out that some patients 
would be unable to give their consent. It was in fact impossible 
to take into account all the situations that might arise. 

34. Mr. ONISHI (Japan) said that his delegation sympathised with 
the intention behind amendment CDDH/II/70. On the other hand~ he 
agreed with the United States representative that omission of the 
word "unjustified" would introduce a risk of passive abuse. His 
delegation therefore had misgivings about that proposal. 

35. Mr. AGUDO (Spain) said that the controversy over the word 
"unjustified" might be merely due to a question of translation. 
If the three language versions were harmonized 3 the problem could 
be solved, and his delegation could then accept amendment 
CDDH/II/43. 

36. Mr. SCHULTZ (Denmark) said he agreed with the United States 
representative concerning th~ need for a qualifying adjective. 
The words "all acts or omissions not consistent with generally 
accepted medical standards and controls" might, however, be used 
instead. 

37. The CHAIRMAN asked whether the Committee l,>,ished to vote on 
amendment CDDH/II/70. 

38. Mr. OULD MINNIH 01auri tania) said that the Committee should 
avoid taking a vote if possible. It would be less time-consuming 
to take a decision by consensus. 

39. Mr. GOZZE-GU6ETI6 (Yugoslavia) endorsed the Danish proposal, 
and asked whether the sponsors of amendment CDDHIII170 could accept 
it. 

40. Mr. KHAIRAT (Arab Republic of Egypt) said he needed time to 
consult with the other sponsors of amendment CDDH/II/70 on the 
matter. 

41. Mr. SOLF (United States of America) said it was premature to 
take a vote at that stage, since the sponsors were to meet that day 
and might be able to reach agreement. 

42. Mr. SCHULTZ (Denmark) said that attention had already been 
drawn to the fact that the proposal in document CDDH/II/70 to add 
a new paragraph 3 concerning written consent for surgical interven
tions was in fact an amendment to article 10~ but that it had been 
agreed to transfer it to article 11 because of differences in the 
medical ethics of various countries. For many countries, written 
consent would impose a burden on patients and surgeons alike. The 
question of written consent should therefore be left open. He 
also considered that the word "unjustified li should be deleted. 
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43. Mrs. DARIIMAA (Mongolia) sdid that; while her delegation fully 
understood the concern which had led the Arab countries to submit 
their amendment (CDDH/II/70)~ the problem was too complex to be 
decided by a vote. She therefore suggested that the sponsors 
should holel informal discussions with those who objected to the 
amendment and should try to agree on a mutually acceptable wording. 

44. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
amendment CDDH/II/70 referred to the original text submitted by the 
ICRC, whereas amendment CDDH/III43 concerned the prohibition of 
unjustified acts or omissions; of which it then gave details, and 
to medical procedure not consistent with accepted medical standards, 
thus covering the point at issue. 

45. The question of written consent by the patient was covered by 
the ethical code of the medical profession published by the World 
Health Organization. 

46. Mr. MAKIN (United Kingdom) pointed out that the first sentence 
in amendment CDDH/II/43 referred to general, not purely medical~ 
acts and omissions and was very similar to the wording of Article 13 
of the third Geneva Convention of 1949. The omission of the word 
"unjustified" would, for example, prohibit the generally accepted 
practice of using force to prevent a prisoner of war from escaping. 

It might be preferable to use the word "unlawful" which was the one 

used in Article 13 of that Convention. In view of the much wider 

context, the problem could not be solved by mere reference to 

medical standards and practices. 


47. Mr. DEDDES (Netherlands) said that if the wording of the 

article was based. on amendment CDDH/II/43 it would be unnecessary 

to omit the \'lord iiunjustified [I, which was also used in that amend

ment. 


48. Under battle conditions. it was often impossible to obtain the 
written consent of a patient and the matter should be left to the 
ethical conscience of the medical practitioner. who would always act 
in the interests of the patient. 

49. Article 11 should be left in its present place, since it was a 
modification of article 10, whereas article 65 expressly listed 
prohibited acts. 

50. Mr. ROSENBLAD (Sweden) said that. while he understood the 
underlying motives of amendment CDDH/III70, he also saw the 
disadvantages of such a provision. The essential objective was to 
save the life of a wounded or sick person) even if he was unconscioUE 
or unable to write. He supforted the Mongolian representative's 
suggestion that the problem might be solved through an informal 
meeting between the sponsors of amendments CDDH/II/70 and CDDH/II/43. 
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The Committee decided to refer the study of article 11 and 
trle amendments under discussion to the Drafting Committee, on the 
understanding that the sponsors of the amendments would submit a 
compromise text after informal consultations. 

51. The CHAIRMAH asked the COnmli ttee whether it l\Jished to vote 

on the que~tion of obtaining the written consent of the patient. 


52. Mr. SCHULTZ (Denmark) said that his delegation was prepared 
to vote on that question, but wished it to be clear that it was 
being con9idered as part of article 11, not of article lO~ since 
article 85 provided that no reservations could be formulated to 
the latter article. 

53. The CHAIPJ.IAN reminded the Committee that article 85 had not 
yet been discussed by Committee I. to which it had been allocated. 
Nevertheless~ he thought that the other Committees could make 
suggestions concerning that article in the meantime. 

54. Mrs. DARIIMAA (Mongolia) suggested that the difficulty of 
illiterate or unconscious patients could be covered by some such 
wording as "written consent is not required in the case of force 
maj eurel!. 

55. Mr. MAKIN (United Kingdon) said that before the vote was 
taken he would like it made clear, always assuming that it was 
agreed that the amendment would form part of article 11; that it 
applied to all sick and wounded persons: article 11 in its 
existing form applied especially to persons who had fallen into 
the hands of the adverse Party. 

56. Mr. KRASNOPEEV (Union of Soviet Socialist Rerublics) said 
that the matter had been discussed by the medical profession for 
many years, but that no solution had been found to cover all 
circumstances. He thought it should be left to the professional 
conscience of the doctor concerned) because in many cases any 
delay would result in the death of the patient. 

57. Mr. KHAIRAT (Arab Republic of Egypt) suggested that the vote 
should be postponed until the sponsors of the amendment had had 
time to discuss the wording with the sponsors of amendments to 
article 11. 

58. The CHAIRMAN said he under:Jtood that the Committee wished 
that matter also to be referred to the Drafting Commjttee after 
informal discussion betVlreen the sponsors of the various amendments 
with a view to agreeing on a mutually acceptable text. 

It was so agreed. 
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Article 13 - Discontinuance of protection of civilian medical units 
(CDDH/1, CDDH/56; CDDH/II/15, CDDH/II/17, CDDH/II/25, CDDH/II/38, 
CDDHIIII47) 

.59. Mr. PICTET (International Committee of the Red Cross), 

introducing the article said that it referred to civilian medical
j 

units because military units were covered by Articles 21 and 22 of 
the first Geneva Convention of 1949. Conditions (1) and (4) of 
Article 22 of that Convention had been omitted in article 13. It 
had originally been thought that civilian medical personnel should 
not be armed, but on reflection it might be felt that they should 
be authorized to carry arms since they were subject to the same 
dangers as military personnel and had to protect themselves against 
attacks by bandits and animals and maintain order among convalescent 
enemy soldiers. 

60. Miss ZYS (Poland) said that j after consultation with other 

delegations at the first session, her delegation had decided to 

withdraw its amendment (CDDH/II/l7), in order not to make too many 

changes in the original text. 


61. Mr. MARRIOTT (Canada) said that his delegation's amendment 
(CDDH/II!15) followed Article 22 of the first Geneva Convention of 

1949 as closely as possible. He agreed with the representative of 

the ICRC that provision should be made for civilian medical 

personnel to be armed. 


62. Mr. RIVERO ROSARIO (Cuba) explained that the purpose of his 
delegation's amendment (CDDH/II/25) was to ensure that there should 
not be an unlimited number of sentries. 

63. Mr. CLARK (Australia) sai~ that his delecation's amendment 
(CDDH/II/38) was a purely drafting change to cover the new defini
tion of the wounded and sick and only applied to the English text. 
The Drafting Committee might find a more suitable word to describ~ 
the services. 

64. Mr. MAKIN (United Kingdom) announced that in order to simplify 
the Committee's work, his delegation was prepared to withdraw its 
amendment (CDDHIIII47) and would like to become a sponsor of the 
Canadian amendment (CDDH/II/15). 

65. Mr. MARRIOTT (Canada) questioned the need for the Cuban 
amendment (CDDHIIII25). In his experience, it was almost always 
difficult for medical units to find enough sentries. 
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66. Mr. SOLF (United States of America) said that his delegation 

was prepared to support the Canadian amendment (CDDH/III15). He 

agreed that the carrying of arms by civilian medical personnel and 

pickets and sentries protecting them should not be considered as 

harmful, but in occupied territory or in areas in which fighting 

was taking place the right of the party in control of the area to 

disarm such personnel should be reserved. 


67. Mr. CZANK (Hungary) said that the proposal that civilian 
medical units should be armed was anew one which his delegation 
was not-prepared to endorse fully at that stage, although it did 
not wish to exclude it completely. He asked the Canadian 
representative to define the arms which might be carried by such 
personnel, since sub-paragraph (a) of his amendment (CDDH/II/15) 
referred to "arms" in general and sub"paragraph (~) to I1small arms". 

68. Mr. MARRIOTT (Canada) replied that the wording of sub
.paragraph 	(a) was identical to that of Bub-paragraph (1) of 
Article 22 ;f the first Gene~a Convention of 1949. The meaning 
of the word was that understood by the countries which had ratified 
that Convention. 

69. Mr. MARTIN (Switzerland) pointed out that the question of 
arming civilian rersonnel would be dealt with under article 54 on 
civil defence and would cover light weapons used to maintain order. 
H01.<Tever, in sub··paragraph (b) of the original text of the article 3 

the small arms taken from the sick and wounded l!J'Ould be used 
collectively by all personnel, whereas those used by the armed 
pickets, sentries or escorts referred to in sub-paragraph (c) would 
presumably belong to them individually. 

70. Mr. ONISHI (Japan) said that, on the whole; his delegation 
could support the Canadi~n proposal. He asked the representative 
of the ICRC to explain why it had been considered necessary in the 
original text of the article to change the wording agreed upon by 
the Conference of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law applicable in Armed 
Conflicts, which referred to wounded, sick and shipwrecked members 
of the armed forces who were in such medical establishments and 
units for medical treatment, whereas paragraph 2 (a) of the ICRC 
draft referred only to members of the armed forces-receiving 
medical treatment in such units. 

71. Mr. RIVERO ROSARIO (Cuba) explained that his delegation's 
amendment (CDDH/II/25) was not intended to limit the number of 
sentries. but to ensure that there were not so many sentries that 
the implementation of article 13 was endangered. 
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72. Mr. PICTET (International Committee of the Red Cross) said 
that he would reply to the Japanese representative's question at 
the next meeting after consulting the report of the Conference 
of Government Experts. 

73. The CHAIRMAN suggested that the clarification might be given 
in the Drafting Cow~ittee, of which Japan was a member. 

The Committee decided to refer the study of article l3~ with 
the relevant amendments to the Drafting Committee. 

The meeting rose at 12.45 p.m. 
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SUMMARY RECORD OF THE FIFTEENTH MEETING 

held on Friday. 7 February 1975) at 10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

TRIBUTE TO THE ]\'lEMORY OF HMF PAUL GHABEH" r,~OTHEH OF THE PHESIDENT 

OF THE CONFERENCE 


On the proposal of the Chairman) the members of the Committee 

observed a minute of silence in tribute to the memory of r1me Paul 

Graber j mother of the President of the Conference) and authorized 

the Chairman to send him a message of sy~pathy. 


ORGANIZATION OF WORK 

1. The CHAIRfJIAN said that the Technical Sub"-Committee on Signs 

and Signals would have to complete its work by the middle of March 

in order to allow time for the study of its report. He therefore 

suggested that it be convened for Monday. 17 February. 


2. Mr. MAKIN (United Kingdom) asked why the Technical Sub·-Committee 
needed to meet before Committee II had had time to examine its 
report on its meetings at the first session of the Conference. 

3. Mr. EBERLIN (International Committee of the Red Cross) said 
the reason was that that report had been substantially amended 
since the first session and that the Sub"'Committee must therefore 
approve the revised version (CDDH/49/Rev.l j annex II). There were 
also several new items on its w=,;enda: na~ely. consi'deration of a 
draft annex sub-divided into lqnd. sea and air, adoption of a final: 
form for that annexo as well as various other technical matters 
such as identification by infra"red photo~raphY9 registration of 
the signal "medical" with the International civil Aviation 
Organization and the Inter~Governmental Maritime Consultative 
Organization, the question of the use of ~hite and blue lights, and 
the registration of the Red Cross emblem in the International Code 
of Signals. 

4. Mr. SOLF (United States of America) said that meetinvs of the 
Technical Sub 'Committee would entail brin~inr.; in experts., and 
countries would not be prepared to undertake the expense involved 
unless they \V'ere sure that they could start work immediately. 

5. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
Some decisions by the technical experts would be necessary before 
the Committee could examine the question of medical transport. He 
wondered if the United States representative. as sponsor of the most 
important amendments in that section) thought that those provisions 
could be dealt vlith by the Technical Sub-'Committee and then referred 
to the Committee for discussion. 
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6. Mr. SOLF (United States of America) said t~at the annex already 
prepared had only left open a few questions which could be quickly 
resolved by the Committee itself) leavil'l~ the Technical Sub"'Commi ttee 
to work out the details. If other problems arose during the 
Commi ttee' s discussion of the cl'echnical Sub .. Commi ttee' s report 0 then 
it could inform that Sub--Comrnittee what additional matters required 
study. 

7. The CHAIRl'~AN suggested that. in view of the programme of work 
already adopted by the Committee as well as of the views expressed) 
the Technical Sub-Committee be convened for Monday, 24 February 0 

8. Mr. MARRIOTT (Canada) said he felt that there should be enough 
flexibility in the organization of the Committee's work to allow 
for delays in the Drafting Committee, whose work was inevitably 
slow. 

9. Mr. MAKIN (United Kingdom) suggested that a final decision 
should be taken after informal consultations between the Chairman 
and representatives of the dele~ations of the Union of Soviet 
Socialist Republics. the United Kin~dom of Great Britain and 
Northern Irelan~ and the United States of America. 

~t was so agreedo 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 14 - Requisitions (CDDH/l, CDDH/56; CDDH/II/3. CDDH/II/16 l 
CDDH/II/19, CDDH/II/21 and Add.1 5 CDDH/II/37) 

10. Mrs. BUJARD (International COT:1mittee of the Red Cross)) 
introducinv artfcle 14, said that it was an a~aptation and extension 
of Article 57 of the fourth Geneva Convention of 1949. In accord
ance with Article 57 of the fourth Geneva Convention of 1949. the 
Occupying Power $ ,I/'hich in principle must provide for its own needs 0 

had the right to requisition civilian hospitals. Such hospitals 
could only be requisitioned temporarily in case of urgent need and 
requisitioning was subordinate to the condition that every appropriate 
measure must be taken to ensure that t~e civilian population received 
care and treatment. The Occupying Power was not authoriZed to 
bring patients from its own territory to be treated in the hospitals 
of the occupied country. 

11. Article 14 of draft Protocol I extended Article 57 in two ways 
first, it made possible the requisitionin~ of all ~edical units such 
as they were defined in artic12 8 (c); second, such requisitioning 
was possible not only in the case of the wounded and sick of the 
armed forces, but also of civilians belonr:ing to t1,c occupation 
administration. 
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12. She wished to make a drafting amendment to the French text of 

article 14 as it appeared in draft Protocol I and on page 103 of 

document CDDH/56: the first part of paragraph 2 should read "La 

Puissance occupante pourvoira ~u soin et au traitement des civIls 

hospitalis~s ... ". 


13. The CHAIRMAN invited a representative of the relevant sponsors 
to introduce each of the amendments. 

14. Mr. WARRAS (Finland) said that the sponsors of the amendment 
in document CDDH/II/2l and Add.l felt strongly that the conditions 
for ~equisition should be established as clearly as possible in 
order to safeguard the treatment of civilians in occupied territor
ies. They had therefore laid down as a first priority the 
continuation of medical treatment for civilians in those territories. 
Paragraph 2 of the amendment laid down the conditions to which 
requisit.ion was subject~ bearing in mind the obligations outlined 
in parasraph 1. The first two conditions were the same as those 
in paragraph 1 of the original draft and the last two emphasized 
the consequences of the principle established in paragraph 1. The 
title of the article had been changed because it suggested a more 
positive approach to the problem of safeguarding the needs of the 
civilian population of occupied territories. 

15. Mr. CLARK (Australia) s~id that he wished to withdraw his 

delegation's amendment (CDDH/II/37) and to support the amendment in 

document CDDH/II/2l and Add.l. From a drafting point of view 

however, he would suggest that the word "the" before the term 

"armed forces" in paragraph 2 (ii), be deleted and that the initial 

letters in the expression "armed forces" be written-in lower case 

in order to brin~ the wording into line with that of article 1. 


16. Miss ZYS (Poland) said that the purpose of the amendment 
submitted by several socialist countries of Eastern Europe 
(CDDH/II/19) was to limit to essential and temporary cases the 
extent of the requisition of property in occupied territorY9 which 
should be confined to the service of essential needs. The 
Occupying Power must avoid the danger of abusive and permanent 
requisition becoming the rep,ular practice, as it had done under 
Nazi and other occupations. It was important to avoid creating 
a precedent with re~ard to the legality of the establishment of a 
special administration by the Occupyin~ Power. 

17. Mr. GOZZE-GUCETIC (Yu~oslavia) said that his delegation's 
amendment (CDDH/II/3) was intended to emphasize the Occupying 
Power's obligation to care not only for the sick but also fo~ all 
needs of the civilian population, and to clarify and strengthen the 
original text. The wordin~ was almost the same as that o~ the 
original paragraph 2 and sh~uld also apply to the text of amendment 
CDDH/II/2l if that was adopted. 
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18. The CHAIRMAN suggested that, since the Romanian representative 
was not present to introduce his amendment (CDDH/II/16») it should 
be referred to the Drafting Committce as it ,'las nainly a drafting 
amendment. 

It was so agreed. 

19. Mr. SCHULTZ (Denmark) said that his delee;ation fully supported 
the amendment in document CDDH/II/21 and Add.l and would like to be 
added to the list of sponsors. 

20. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 
most of the amendments proposed to article 14 consisted of improve'··' 
ments to the wording of the article. His delegation supported the 
amendment in CDDH/II/21~ except that it would prefer to see the 
words "in Occupied Territories" deleted from the proposed new title. 
According to Article 42 of The Hague Regulations respecting the 
Laws and Customs of Har on Landl/ I1Terri tory is considered occupied 
when it is actually placed under the authority of the hostile armyil, 
That definition would not cover areas in which hostilities were 
still in progress, so that to include the words "occupied 
territories" in the title might restrict the SCODe of the protection 
provided to civilian medical units under the article) and that would 
be contrary to the purpose of the amendment. 

21. Mr. BOTHE (Federal Republic of Germany) said that there 
appeared to be more problems of drafting than of substance in the 
ICRC draft of article 112, If it were adopted as amended by 
document CDDH/II/21 and Add.I, it would cover not only article 57 
of the fourth Geneva Convention of 1949 but also parts of articles 
55 and 56. 

22. Care must be taken to ensure that the article remained an 
extension of the articles of the Convention and did not inadvert·· 
ently become restrictive. Article 57 of the fourth Geneva 
Convention of 1949 did not provide for the requisitioning of 
civilian hospitals for use by the occupation administration, whereas 
under the proposed article 14, a hospital being a medical unit, 
might be requisitioned for such purposes. Such an inconsistency 
must be removed by the Draftinl!, Committee. The suggestion just 
made by the representative of the Ukrainian Soviet Socialist 
Republic to extend the article to the combat zone do served careful 
consideration. 

l/ Annexed to The Ha~ue Convention No.IV of 1907 concerning 
the Laws and Customs of War on Land. 

http:CDDH/II/SR.15


- 135 - CDDH/11/SR.15 


23. Mr. SOLF (United States of America) said that his delegation 
had no serious objection to the original wording of the draft 
article except that it would be clearer if the words "including 
prisoners of war" were inserted after the words "sick and wounded 
members of the armed forces" in paragraph 1. Since the first and 
third Geneva Conventions of 1949, as well as article 10 of draft 
Protocol I, said that medical care should be provided without 
discrimination on the basis of medical need. the drafters' 
intention must have been to include prisoners of war held by the 
Occupying Power. Those words were in fact included in amendment 
CDDH/11/21 and Add.l) paragraph 2 (ii). 

24. With regard to that amendment; which had broad support, the 
change of title was misleading since article 14 dealt with 
requisitions only and did not purport to touch on other protections, 
whereas the new title su~gested that civilian medical units in 
occupied territory were protected only against improper requisition~ 
ing. 

25. His delegation had no objection to reversing the order of the 
two paragraphs of the original text) as proposed in that amendment. 
and considered the lQnguage of paragraph 1 an improvement on the 
original draft. The main thrust of paragraph 2 was to establish 
an inflexible priority for civilian patients without regard to the 
relative need for medical care of the members of armed forces and 
of the civilian population. Article 57 of the fourth Geneva 
Convention of 1949 was, however, more flexible and provided the 
means for allocating hospital space accordin~ to relative medical 
need. Paragraph 1 of the amendment adequately conveyed the 
limitation which appeared in Article 56 and therefore the additional 
inflexible priority for civilian use of medical units~ other than 
hospitals, was inconsistent with the principle set forth in article 
10 of draft Protocol I. 

26. His delegation had no problem with the four conditions listed 
in paragraph 2 of that amendment, 

27. The Romanian amendment (CDDH/11/ln) provided a reasonable 
compromise between the original draft and that of amendment 
CDDH/11/21 and Add.1 and should be considered by the Drafting 
Committee. 

28. Amendment CDDH/II/19 was consistent with Article 57 of the 
fourth Geneva Convention of 1949, but the personnel of the 
occupation administration were also entitled to have their medical 
needs considered. 
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29. Mr. SANCHEZ DEL RIO (Spain) said that the need for simplicity 
should be one of the Committee's constant concerns. The ICRC text 
was preferable, not only because it used far fewer words to say the 
same thing, but also because it maintained the structure of Article 
57 of the fourth Geneva Convention of 1949 and thus made it clear 
what changes had been made. He would not be opposed to the amend
ments submitted by Romania (CDDH/II/16)~ Yugoslavia (CDDH/II/3)~ 
Bulgaria and others (CDDH/II/19), but amendment CDDH/II/21 and 
Add.l was too complicated. 

30. Mr. MARTIN (Switzerland) said he had doubts about the title of 
the article in amendment CDDH/II/21 and Add.l: did the expression 
"Occupied Territories" cover the zone of military operations? 
Requisitioning of civilian medical units might also occur in those 
zones. He aiso wondered what was the precise meanin~ of 
"occupation administration", and why, in the French text) the 
expression "administration d 'occupationl1 used b~T the ICRC had been 
changed to "administration occupante" in the proposed amendment. 
At first sight it might appear th~the ICRC expression was wider 
in scope) covering administrative units and personnel of the 
occupied country who had been called into the service of the 
Occupying Power. The terminoloGY of the articles in the Protocol 
should maintain an analogy with those of the ori~inal Conventions. 
For that reason) he was more inclined to support the ICRC version. 

31. Mr. CALCUS (Belgium) said that he too wondered what was the 
precise meaning of the expressions "administration d'occupationl! 
and "administration occupante". 

32. Mr. MAKIN (United Kingdom) said that he agreed with the United 
States representative that the first sentence of para~raph 2 of 
amendment CDDH/II/21 and Add.l came near to infringin~ the 
fundamental Red Cross principle that medical care should be ~iven 
without discrimination on the basis of medical need. He would 
have difficulty in accepting that sentence unless it was made 
clear that the question of what was "necessary for the civilian 
population's need for adequate medical treatment" was subject to 
the medical judgement of the medical authorities of the Occupying 
Power) Which, under Article 56 of the fourth Geneva Convention of 
1949, had the duty of ensurinp and maintainin~ medical services 
in the occupied territory, With re~ard to the amendment in 
CDDH/II/19. it would be inconsistent with article 10 of draft 
Protocol I to exclude members of the occupation administration 
from the provisions of article 14. 

33. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that, 
in his view, the expression Iloccupation administration" meant the 
administration set up by the Occupyin~ Power, which would normally 
consist, at first: of m2mbers of the armed forces, but mi~ht 
subsequently include members of the local administration who would 
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have been incorporated into the State apparatus of the Occupying 

power. To retain the reference to the occupation administration 

would open the way for all manner of abuses on the part of the 

Occupying Power, which could use its position of strength to 

interpret its medical needs to the detriment of the civilian 

population of the occupied territory. It was ridiculous to 

~laim that the Occupying Power would not be in a position to 

prJvide for the medical care of its own administrative personnel. 

As it stood 9 the text constituted an invitation to the Occupying 

Power to use the resources of the occupied country rather than its 

own. In accordance with the laws and customs of war? the medical 

resources of an occupied territory miEht be reserved for the sole 

use of the Occupying Power. 


34. Mr. ONISHI (Japan) said that if Article 57 of the fourth 

Geneva Convention meant that OccupyinV Powers had the right to 

r~quisition civilian medical units other than hospitals, article 

14 was superflcous. If) on the other hand, they did not have 

such a right under Ar~icle 57~ then it WRS surely undesirable to 

extend their freedom by including a new article to that effect. 


35. Mr. MARRIOTT (Canada) said that the extension was required to 

take accoun~ of the chan~es that had occurred in medical services 

since 1949. He himself would have preferred the expression 

"medical services!! to i!medical treatmentlY in paragraph 2 of 

amendment CDDH/II/21 and Add.l. 


36. He did not share the concern of the sponsors of amendment 

CDDHIII/19. Some of th2 members of the occupation administration 

would arrive with the armeri forces, a'ld in any case their numbers 

would be limited. Paragraph 2 (i) of amendment CDDH/II/21 and 

Add.l stressed that the requisitionin~ of civilian medical 

resources must be ~emporary and limited to cases of urr-:ent 

necessity, 


37. The word "adequate" which had been inserted in the first 
sentence implied that not all the civilian population's medical 
needs had absolute priority over those o~ the occupying armed 
forces. Certain forms of medical treatment could be postponed. 
For example" a patient requirins: cosmetic plastic surgery would 
not have priority over i wounded soldier. ~he requiremen~ in 
paragraph 1 that "arran~ements 8hould be maintained" meant that 
there should be no interruption in the provision of medical services 
to the civilian popUlation. 

38. Mrs. BUJARD (International Committee of the :Red Cross) said 
that the additio-n of the reference to the "occupation administration" 
was meant to cover the civilian personnel, n~tionals of the 
Occupying Pm'Jer J who follm-lled the armed forces into the occupied 
territory in order to set up an administration. Only a lirrited 
number of persons were involved and such mention should not open 
the door to abuses. 
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39. Mr. CZANK (Hungary) said that paraRraph 2 of amendment 
CDDH/II/21 and Add.l was a marked improvement on paragraph 1 of the 
ICRC text. The amendment said that "civilian medical services'00 

... shall not be requisitioned ... ": unless certain conditions 
were fulfilled; the ICRC text started by saying that they "may" be 
requisitioned in certain circumstances. The Canadian represent
ative had clearly explained the implications of "ade~uate medical 
treatment" in the first sentence of paragraph 2. His delegation 
would also be in favour of incorporating the Yugoslav amendment 
to paragraph 2 (CDDH/II/3), to the effect that the arrangements 
should be made llin due time". 

40. Mr. MARTIN (Switzerland) said that, having heard the statements 
by the representatives of the Union of Soviet Socialist Republics 
and of the ICRC, he was now in favour of amendment CDDH/II/19. to 
delete the words "and of the occupation administration". 

41. The CHAIRMAN said that the discussion on article 14 was 

closed. He suggested that the amendments in documents CDDH/II/3 

and CDDH/II/16, ·which were essentially drafting amendments, be 

referred to the Drafting Committee and that the other amendments be 

put to the vote. 


It was so agreed. 

Amendment CDDH/IIIl9 was adopted by 24 votes to 19" with 

5 abstentions. 


42. The CHAIRMAN said that. since amendment CDDH/II/21 and Add.l 
diff~red considerably from the ICRC text it might be wise to vote 
on it3 in order to simplify the work of the Drafting Committee. 

43. Mr, KRASNOPEEV (Union of Soviet Socialist Republics)., Mr. BOSCH 
(Uruguay) and j'llr. ]\iARTIN (Switzerland) supported that view. 

Amendment CDDH/II/21 and Add.l was adopted by 40 votes to 3, 
with 11 abstentions. 

44. Mr. SOLF (United State2 of America) explained that his 
delegation had abstained from votin~ on ame~dment CDDH/II/21 and 
Add.l because) like the United Kingdom delegation; it felt that 
the words IISO long as they are necessary for the civilian 
population's need for adequate medical protection" had not been 
fully explained by the co-·sponsors. 

45. He had noted the partial explanation Riven by the Canadian 
representative but could not support his views before being 
satisfied on the question of relative medical needs. 

46. Mr. MAKIN (United Kingdom) said he associated his delegation 
with the remarks of the last speaker. 
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',' , 
47. Mr. GOZZE·-,GUCETIC (Yugoslavia) said that the amendment 

submitted by his delegation (CDDHIII/3) and the Romanian amendment 

(~DDHjIIj16), which h~ supported) were both designed to clarify 

amendment CDDH/II/21 and Add.l in respect of the needs of the 

civilian population. They should be taken into account by the 

Drafting Committee. 


48. The CHAIRMAN said that that would be done. The discussion 

on article 14 had now been concluded. 


Article 15 " Civilian medical and religious personnel (CDDH/l; 

CDDH/56; CDDH/II/16, CDDH/II/23, CDDH/II/24, CDDH/II/70, 

CDDH/II/72, CDDH/II/201) 


49. The CHAIRMAN invited the ICRC representative to introduce 

the Committee's text for article 15. 


50. Mrs. BUJARD (International Committee of the Red Cross) said 

that article 15 was one of the most important in the section under 

consideration. Until now, only civilian hospital staff had been 

protected, but as early as 1949 it had become obvious that all 

civilian medical personnel needed protection. Investigations by 

the ICRC had shown that .. in the event of armed conflict, most 

cotintries wotild provide for the civilian medical service to work 

in close co·,operation I'rith military medical services or even to 

merge with them. 


51. It might be argued that it was not essential to provide 
special protection for civilians 

c 
who were already protected per se) 

but civilian medical personnel was very different from the civilian 
population in ~eneral, since very often they had to work in 
dangerous conditions and sometimes even in battle areas. In order 
to accomplish their mission they must be effectively protected and 
easily identified. 

52. In paragraph 6, the term "chaplains" h~d been amplified by the 
addition of "and other persons performing simil~r functions". The 
chaplain was a Western, Christian, concept and did not cover all 
religions and philosoohies. 

53. The CHAIRMAN saio. tha_t there were three proposed amendments to 
paragraph 3 of article 15 . CDDH/II/16, submitted by the Romanian 
delegation; CDDH/II/23, submitted by the United Kin~dom delegation; 
and CDDH/II/24, submitted by the United States dele~ation) the last 
two being identical and three amendments to paravraph 6 
CDDH/II/59/Rev.l submitted by the Holy See. now replaced: however, 
by the recently issued amendment CDDH/II/201; amendment CDDH/II/70_ 
submitted by the Arab Republic of Egypt and twelve other delegations, 
and CDDH/II/72) submitted by Brazil. 
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54. Mr. MAKIN (United Kingdom) said that his delegation was 

proposing in CDDH/II/23 to 'replace the word "possible" by the word 

"feasible" because it was felt that "all possible help shall be 

afforded medical personnel in the combat zone" might mean that 

medical supplies would have to be diverted to satisfy doctors in 

the combat zone" which he did not think was the intention. 


55. If the Romanian amendment to paragraph 3 (CDDH/II/16) were 

adopted, the sentence would not make sense in English. 


56. Mr, SOLF (United States of America), referring to his 

delegation's amendment (CDDH/II/24), said that he had nothing to 

add to the last speaker's remarks. 


57. Mr. KHAIRAT (Arab Republic of Egypt) said that amendment 
CDDH/III70) which proposed to replace the words "Chaplains and 
other persons performing similar functions" by "Religious personnel", 
was designed to take ac~ount of all persons carrying out religious 
functions. 

58. Mr. DUNSHEE de ABRANCHES (Brazil) said that the only difference 
between his own delegation's amendment (CDDH/II/72) and amendment 
CDDH/II/70 was the inclusion in the latter of the word "effectively!!. 

59. Mr. KUSSBACH {Austria) said that amendment CDDH/II!201~ 
submi tted by Austria" France" Holy See and Switzerland) proposed 
the replacement of the sentence "Chaplains and other persons 
performing similar functions who are permanently attached to 
civilian medical units shall be respected and protected" by the 
sentence "Religious personnel attached to civilian medical units 
such as chaplains ." shall be respected and protected ... ". 

60. Chaplains were only one type of servant of reli~ion: there 
were many others. Nevertheless) since the word was already in the 
first Geneva Convention of 1949) it should be retained. though 
given less emphasis. The expression "reliF\ious personnel" was:, 
in the co~·sponsors' view, clearer than !lother persons". 

61. The amendment was similar to that in amendment CDDH/II/70, 
but preferable because it was more balanced. The co-sponsors were, 
however;) prepared to discuss the matter I'd th the co"sponsors of 
amendment CDDH/II/70 to find a compromise solution. 

62. The delegations of Australia, Belsium) Guatemala. Japan and 
Nigeria had joined the list of co-sponsors of amendment CDDH/II/201. 

63. The CHAIRMAN requested the Austrian representative to consult 
the co·'sponsors of amendments CDDH/II/70 and CDDH/II/72 with a view 
to sUbmitting a further text to the next meptin~. 
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64. Mr. DUNSHEE de ABRANCHES (Brazil) said he was agreeable to the 
Chairman's request and would join in those consultations. 

65. Mr. CHOWDHURY (Ban~ladesh) said he agreed that9 in case of 
armed conflict" civilian medical personnel should be able to give 
the necessary help to the civilian population, Article 15 was 
well drafted and afforded every protection for the provision of 
medical services. 

66. It had been suggested that paragraph 6 should be amplified in 
order to cover religious personnel of all confessions, and his 
delegation would support amendment CDDE/II/201. 

67. As a general principle, his delegation felt that. wherever 
possible) the articles drafted by the ICRe should be retained. 

68. Although his delegation had no objections to replacing the 
word "possible"s by the word "feasible" in paragraph 3. he must 
point out that someone would have to decide what was feasible in 
the event of armed conflict. It would therefore be safer for 
the civilian population if the word "possible" were used. 

69. The CHAIRMAN requested representatives who were not of English 
mother tongue to consider possible translations of the word 
"feasible H into other langua~es. 

The meetinG rose at 12,35 p.~. 
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SUMMARY RECORD OF THE SIXTEENTH MEETING 

held on Monday~ 10 February 1975~ at 9.55 a.m. 

Chairman: Mr. NAHLIK (Poland) 

ORGANIZATION OF WORK 

1. The CHAIRII1AN announced that ~ as the Committee had requested ~ a 
full team of interpreters would be at the disposal of the Drafting 
Committee for the afternoon meeting; but unfortunately that would 
not be possible every day of the week. 

2. With regard to the question of the Drafting Committee's working 
methods~ he pointed out that at the first session of the Conference 
Committee II had made the mistake of referring all the amendments to 
the Drafting Committee; with the result that the debates in 
Committee lIon the substance of those amendments had started again 
in the Drafting Committee~ a fact which had greatly slowed down 
Committee II's work. He proposed that in future the Committee 
should refer to the Drafting Committee only purely drafting amend
ments and that all decisions on substance should be taken in 
plenary; any amendment differing in substance from the ICRC text 
would accordingly be put to the vote in the Committee~ and would be 
sent to the Drafting Committee only after it had been approved by 
the Committee. That was the only way to speed up the work~ 
especially as simultaneous intepretation would be available for 
fewer meetings of the Drafting Committee than of the Committee 
itself. 

3. It would therefore be better if the Drafting Committee made 
greater use of smaller Working Groups~ say one group per article~ 
which could meet simultaneously on days when interpretation was hot 
available, each group working in a single language. 

4. He proposed that two further members should be appointed to the 
Drafting Committee ~ Mr. Czank (Hungary) and rVIr. Bothe (Federal 
Republic of Germany) whose linguistic ability and legal knowledge 
would make them invaluable. 

5. Lastly. he said that rule 32 of the Conference's rules of 
procedure was applicable both to the Committee and to the Drafting 
Committee. 

6. Mr. MARTIN (Switzerland) said he supported the Chairman's 
proposals. 
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7. The CHAIRMAN said that, in the absence of any objection, he 

would take it that the Committee approved his proposals concerning 

the Drafting Committee's work. 


It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

Article 15 - Civilian medical and religious personnel (CDDH/l, 

CDDH/56; CDDH/II/23, CDDH/II/24. CDDH/II/36, CDDH/II/53, 

CDDH/II/70. CDDH/II/72, CDDH/II/20l) (continued) 


Article 16 - General protection of medical duties (CDDH/l, CDDH/56~ 
CDDH/II/ls CDDH/II/24, CDDH/II/29, CDDH/II/35, CDDH/II/36, 
CDDH/II/48, CDDH/II/53. CDDH/II/7l. CDDH/II/88) 

8. Mr. KUSSBACH (Austria) said tiiat the sponsors of amendments 
CDDH/III70, CDDHIIII72 and CDDHIIII201 i1ad met before the meeting 
in an attempt to combine the three amendments to article 15. 
Unfortunately, some of the spon;Jors of amendment CDDH/II/70 had 
been unable to be present. The participants had succeeded in 
reaching agreement on a text which appeared to be acceptable both 
to the sponsors of a:71endments CDDHIIII201 and CDDHIII172 and to 
the Egyptian representative. whose delegation was one of the 
sponsors of amendmept CDDH/II/70. The text would read as follows: 
"Religious personnel attached to civilian medical units - such as 
chaplains •. , shall be resPected and protected .. ,IV. The Spanish 
version apparently requireci the additional vwrds; Ii ••• efectivamente 
destinado a ... ". 

9. He invited the other sponsors of amendment CDDHIII170 to state 
as soon as posGible, berore the following morning, whether they 
accepted the new wording and ,Jished to be listed among the sponsors 
of the revised amendment. 

Ie. Mr. HESS (Israel), referring to article 15. paragraph 6, said 
that in his country, search for and burial of bodies was carried 
out by religious burial societies known as "Chevra Kadisha". In 
the army, burial units were part of the Army Chief Rabbinate Corps 
which corresponded to the corps of chaplains in many other armed 
forces. Civilian burial societies were part of the civilian 
rabbinical authorities. 

11. It was his delegation's understandinz that the personnel of 
those societies, both military and civilian. were entitled to the 
protection provided for in the Conventions and in the Protocol, but 
he would like the IeRC to confirm that. 
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12. Also in connexion with paragraph 6, he pointed out that the 

Red Shield of David was the distinctive emblem of the medical 

services of Israel's armed forces and also of all his country's 

civilian medical units. To compel Israel to use the ~xisting 


emblems for its personnel would create an absurd situation in 

which rabbis and other Jewish religious perso!,}nel in the Israeli 

armed forces would be required to identify themselves by a Red 

Cross, Red Crescent or Red Lion and Sun. 


13. In principle 9 his delevati6n supported the proposal in 
article 15~ paragraph 6, but would not be able to vote for it 
until that point had been satisfactorily settled. It would send 
a memorandum on the subject to the President of the Conference. 

14. ]\1r. PICTET (International Committee of the Red Cross), 
referring to the first point raised by the representative of 
Israel) said that as in certain armies burial Has carried out by 
religious personnel. and since their performance of that duty was 
in accordance with the Geneva Conventions, that personnel must be 
covered and protected by the Conventions and Protocols.; in the 
same way as any other medical and religious personnel. 

15. Mr. DEDDES (Netherlands), referring to the new wording of 

paragraph 6 proposed by the Austrian representative, said that he 

would sug~est inserting the words "and other persons performing 

similar functions" after the words "such as chaplains". so as to 

give the same protection to persons ministering to the spiritual 

needs of others without regardin~ their duties as being of a 

religious nature;> namely persons who acted from humanitarian 

considerations. 


16. Miss MINOGUE (Australia) said she apreed with the United 
Kingdom delegation that the word "Dossible" in the English version 
of paragraph 3 was too absolute. It could be repla8ed by the 
word "feasible" or by "all assistance possible". 

17. Her deleGation also suv[,ested that the second sentence of 
paragraph 4 should be worded as follows: "The Occupying Power 
may not require that in the performance of those functions such 
personnel give priority to the treatment of any person except on 
medical grounds only". that would highli~ht the Red Cross 
principle that medical requirements should be the only acceptable 
criterion for determining the priority to be given to medical 
care. 

18. Lastly, she favoured the idea behind the new version of 
amendment CDDH/II/20l. 
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19. Mr. SANCHEZ DEL RIO (Spain), referring to the amendments to 
paragraph 3 in documents CDDH/II/23 and CDDH/II/24J said that the 
word "factible" was not appropriate; it would be better to keep 
the word "posible", which could be softened by some such term as 
"en la medida que sea posible" or by other similar wording used in 
the 1949 Geneva Conventions. 

20. He suggested that the words "subject to the provisions of 

article 1411 (lia salvo de 10 dispuesto en el articulo 14") should 

be added at the end of the second sentence of paragraph 4. 


21. Lastly, the word "effectively" SE8TIed superfluous in the new 
version of amendment CDDH/II/201. 

22. Mr. ROSENBLAD (Sweden) pointed out that in article 15 0 

paragraph 3. reference was made to the "combat zone H 
_' in articles 

27 and 52, to the "contact zone"; in article 55, to "zones of 
military operations'! and in article 6 of the Annex to "the battle 
area". Coordination) with the assistance of military experts~ 
was needed to harmonize the terminology in that respect. 

23. A vote on article 15, parapraph 6_ and the various amendments 
thereto, would be premature; the question should first be 
discussed by a Workin~ Group. 

24. Mr. flJARTINS (Nigeria) expressed concern about the manner in 
which his delegation's amendment to article 15 would be dealt with. 

25. The CHAIRMAN said that since that amendment had been presented 
orally~ a' written text should be subnitted to the Committee for 
consideration, if possible before the next ~eetin~. 

26. Mr. PICTET (Interna~ional Committee of the ned Cross») 
introducing article 16 0 said that it was necessary to confirm in 
writing the need, hitherto implicit) to extend to medical personnel 
the protection afforded to the wounded. Since the wounded had to 
be protected and cared for in any event) it was natural that the 
protection of medical personnel should also be ~uaranteed. Para
graph 3 raised the delicate auestion of medical secrecy. The 
question had been given much attention in medical circles and 
required a more flexible solution_ leaving the decision to the 
physician and placing in him the confidence he deserved. 

27. Mr. CLARK (Australia) proposec'l that the word "medical" should 
be replaced by "professional l1 in the Enp;lish text of' paragraph 2 
of his amendment to article 16 (CDDH/II/36). His delegation's 
amendment to para?raph 3 (CDDH/II/35) was nurely formal and could 
be referred to the Drafting; ComJ11ittee. 
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28. r·1r. ~1AKn~ (United Kingdom) said that his del'~;;,ation' s amendment 
to paragraph l' could also be considered by the Drafting Committee. 
He would also support the amendment to para~raph 2 proposed by the 
Australian representative. 

29. Mr. MARRIOTT (Canada) said that he too supported that proposal. 

30. The CHAIRMAN said that. in his view; the amendments to 

paragraph 2 of article l~ in documents CDDB/II/lc CDDH/II/36 and 

CDDH/II/53 were very similar. He expressed th0 hope that their 

sponsors could arrange to meet with a view to producing a joint 

proposal, 


31. Mr. KLEIN (Holy See), referrin~ to the amendment proposed by 
the Netherlands delegation; observed that the term Vireligious 
personnel" was that used in the heRding of article 15, Further
more, it was specified in the ICRe Commentary (CDDE/3, p.24, para, 6) 
that the words "other. persons performin,g similar functions" t'J'ere 
meant to extend the term ilchaplain il 

• The original text had the 
merit of specifically mentioning the relifious aspect without, of 
course, implying any disdain for the ideological or philosophical 
aspects. If it was considered desirable to brin~ lay persons into 
hospitals for the benefit of patients with no reliFious convictions, 
that should be done, but those persons should not pass for religious 
personnel. In other words, those lay persons should be the subject 
of a separate paragraph; but the dangers entailed by such an 
extension of the scope of the provision must be borne in mind. 

32. r·'iJ°. ~:OLT1' (Unit i2 i,i'3t3.tr,;c.; of f'Wlll'ic;:J.) ;=;'li,! that he; shRred the 
Swedish representative's views on th0 various terms used to 
designate the combat zone. In both article 15 ~nd ~rticle 55, he 
understood the term "combat zone li to mean the zone which had not yet 
come under the entire control of either carty and in which military 
operations were being carried out. He associated himself with the 
Swedish representative's suggestion conc8rnin~ the terminolo~y in 
question. 

33. Mr. MAKIN (United Kingdom), referrinp to the last sentence of 
article 15" p~ragraph 6, observed that the provisions of draft 
Protocol I relatin~ to identification wer2 to be found in the annex 
to that Protocol. and that the possibility of including a reference 
to reli~ious personnel in that annex would have to be considered in 
due course. 

34. Mr. MARTIN (Switzerland)) referrin~ to the questions of 
termi~ology raised by the Swedish and United States representatives 
proposed that the term 71 zone of military operations" should be 
substituted for the term VVcombat zone H in article 15.~ paragraph 3, 
and that the term "occupied territories!! should be retained in 
paragraph 4. Within the general context of the protection of 
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persons, the Committee was) in his viel.'., entitl,,"d to adopt 
definitions for its own use without seeking the opinion of other 
committees, which might need to mRke certain fir_c distinctions in 
the terminology they used in conn0xion with other subjects_ 

35. Mr. ROSENBLAD (Sweden) said that at the first session of the 

Confe~ence he had drafte~ a memorandum cn the QU8Etion. which he 

was prepared to submit to the Committee should it so d~sire. 


36. Mr. MARRIOTT (Canada) said that the definition of zones was 
a technical question and that factors such as the ~eographical 
advance of a~med forces and the variety of situations existing in 
regions like South-East Asia mi~ht make delimitation very difficult. 
In his views the question might usefully be r0ferred to a working 
group composed of ICRC representatives and military personnel) in 
addition to members of the medical profession. 

37. Mr. GOZZE--GUCETIC (Yugoslavia) observed that l'1odern law 
distinguished beh.Teen the ilcombat zone'; or "contact zone!1 .• which 
had the same meaning and designated the area in which armies were 
engaged in combat, and the larn.;er Ilzones of r.!ilitary operations;' 
covered by various operational units. That distinction was ill fact 
made in the Geneva Conventions. 

38. Mr. SCHULTZ {Denmark) said that; whatever terms were used the 

important point was to reach agresl'1ent on their meaning. A number 

of definitions designed to appiy to all the Protocols had been 

proposed for inclusion in article 2) and the terms under discussion 

might be dealt with in the same way. His delegation fully 

supported the Canadian representative's proposal and considered 

that the Working Group should be 8. joint body of the three main 

Committees. 


39. Mr. MARTINS (Nigeria):; referring tc th2 En('"lish text of 
paragraphs 3 and 4 of article 15 said that hE would like the word 
"possible" in paragraph 3 to be ;'eplaced by the word "available!1; 
he would also like the word 7Y ava il::l.b12" to be inserted before the 
word "assistance" in para~raDh 4 and in all cases in which the word 
"assistance" was used~ .. 

40. Mr. MARTIIJ (Switzerland), supDortin~ the Danish representative's 
proposal" asked thilt the officers of Committee TI should be requested 
to arrange with the Secretariat for a ~roup comnossd of membe~s of 
Commi ttees 19 II and III to study the terms lmd~"r discuss ion and 
for provision to be made for article 2 of draft Protocol I to 
include definitions valid for all the Protocols. 

41. The CHAIRMAN noted thRt the discussion on article l~ was closed. 
He classified the amendments considared in three groups. ThoS0 
submitted by the United States (r~nH/II/24) and the United Kin~dom 
(CDDH/II/23) dele~ations concernin~ pararraph ~ were limited to 
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questions of drafting; they would therefore be sent to the 
Drafting Committee, The amendment submitted by Romania (CDDH/ll/16) 
for the same paragraph would be considered at the meeting on the 
followin~ 1ay if that country's rcpresentativ~ was present. The 
three amendments concernin~ parafraph 6 (CDDH/II/59/Rev.l, 
CDDH/II/70 and CDDH/II/72) would be revised by all the sponsors to 
form one single amendment. which would be put -to the vote at the 
seventeenth meeting. 

42. In addition, three amendnents had been proposed orally during 

the discussion; they would have to be submitted in w~iting. The 

amendment proposed by the Netherlands~ which differed from the lCRe 

proposals and the amendments submitted jointly by several delega

tions; would be voted on at the next day's meetin~, before amend

ment CDDH/II/20l. The Australian delegation's amendment would be 

circulated as soon as possible. The problem of defining the 

expressions "combat zone" and "zone of military operations" was 

not within the exclusive competence of the Committee; it concerned 

the other Committees ~lGO rTr SU~~0StCrt th~t two representatives 

of Committee II sh,)ulcl join in r-!. \'Jorkin"" Crollfj formed to study th2.t 

problem jointly with representatives of the other two Committees. 

It would probably only be possible to reach a final conclusion in 

plenary meeting. 


It was so agreed. 

43. Mr. CALCUS (Belgium), introducinq; the amendment submitted by 
Belgian experts to article 16 0 paragraph 2 (CDDH/II/1)s said that 
all too frequently drugs were administered to prisoners to elicit 
confessions. The case of dru~s. however. was but one example; 
any treatment calculated to change human behaviour should be 
prohibited. The text proposed by the Belgian experts mentioned 
only prisoners because they were the most frequent victims of such 
treatment. 

44. The two amendments to paragraph 2 submitted by other delega
tions covered his proposal (CDDH/II/1) and he would agree to its 
being combined with one of those amendments. 

45. Mr. SOLF (United States of America)] introducin~ the joint 
amendment to article l6~ paragraph 2 (CDDH/II/53), said that the 
amendment would restore the proposals made by Commission I of the 
second session of the Conference of Government Experts on the 
Reaffirmation and Development of International Hu;;'.anitarian Law 
applicable in Armed Confiicts~ which were contained in paragraphs 2 
and 3 of article 19 proposed by that Co~mission, 
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46. The most important change proposed in the joint amendment 
was the limitation of the scope of the rules of medical ethics 
under consideration to those intended for the benefit of the 
wounded and sick, rather than to those intended for the benefit 
of the medical profession. Some codes of professional ethics 
prohib.i ted doctors from co-operatin,P;; in the performance of medical 
procedures by unlicensed personnel. Although such-policies might 
be appropriate in many communities, it was necessary to use skilled 
and highly trained paramedical personnel on board small ships or in 
isolated units where no licensed physicians were available. The 
co-sponsors wished to ensure that rules of professional ethics did 
not prevent the use of doctors in the training of such personnel. 
He noted, in that connexion) that the English and French texts of 
the printed report of the second session of the Conference of 
Government Experts erroneously stated in paragraph 1,53 that a 
proposal to correct tho matter had been rejected, The Spanish 
version agreed with the actual report of Commission I, prepared by 
the Rapporteur; which showed that a for~ula correcting the problem 
had been agreed to. . 

47. Mr. PICTET (International Committee of the Red Cross) said 

that, if a mistake had occurred in the report of the Conference of 

Government Experts, and if any doubt remained j the report of the 

Rapporteur of Commission I of that Conference 1rwuld prevail. 


48. Mr. SOLF (United States of America) said that amendment 

CDDH/II/24 seemed to him to be clearer than the original. 


49. Mr. DUNSHEE de ABRANCHfS (Brazil) said that his amendment 
(CDDH/II/71) would delete the last sentence of paragraph 3 and add 
a new paragraph 4. His proposal would tend to bring the text 
under discussion into harmony with certain la~s covering the 
compulsory transmission of information. 

~O. Mr. NGUYEN QUI DON (Republic of Viet~Nam) said that his 
delegation's amendment in document CDDH/II/56/Add.2 proposed a minor 
drafting change linking paragraph 3 to para~raph 1 of article 16. 

51. The CHAIRMAN requested the sponsors of similar amendments to 
paragraph 2 to work out a joint text as soon as possible. 

52. Mr. MAKIN (United Kingdom) said that the introduction to 
paragraph 1 differed from the introduction to para~raphs 2 and 3. 
He wondered why the notions of punishment and constraint had not 
been combined. The ICRC Commentary VIaS not clear on that point 
but the Draftinp; Committee would procallly be able to correct the 
position. Furthermore, the thinkinf, of the experts in 1972 was not 
clearly expressed in paragraph 3 where the adverse Party should be 
the party adverse to the doctor and not the one adverse to the 
patient as suggested in the Commentary. 
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53. ]\1r, PICTET (International Committee: of the Red Cross) point€:d 
out that_ according to the wishes of medical circles, the "adverse 
Party" mentioned in paragraph ~ meant the country of the adverse 
nationality of the wounded. 

54. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) raised 
the question which "\vas tri':: better of the tvlO Gxpressions ~ "medical 
ethics and "professional ethics". He hoped the ICRe would" 
circulate amon~ representatives the World Health Organization's 
definition of medical ethics according to which a physician must 
not carry out decisions of his authorities, even if in writing) 
that are contrary to his duty- In the article under consideration 
that prohibition extended to those who mi~ht give certain orders 
to doctors. Physicians had two aims in time of war: the first 
was to cure the sick and wounded who were then sent back to theJ 

front (France had been said to have won the First World War by 
retrieving its wounded); but physicians also had obligations in 
respect of civilian medical assistance. Their conscience would 
tell them whether or net they should transmit information without 
being specifically obliged to do so. He himself proposed the 
term "professional ethics l1 The modification suhmitted by Belgium• 

was designed to prevent physicians from bcin~ obli~2d to act in a 

manner contrary to thoir duty. In ono of the amendments it was 

proposed that the use of psychotropic medicines should be 

prohibited, although those ~ere sometimes indispensable for the 

treatment of certain psychiatric patients. 


55. Mr. BOGLIOLO (France) requested additional explanations 

regarding the Brazilian amendment (CDDH/II/71). Physicians. who 

were also citizens, wore deaply distressed by the obligation to 

report wounds caused by firearms in ti~e of war. That did not 

apply to the obligation to report communicabL: disoases. 


56. Mr. PICTET (International Comrnitte~ of the Red Cross) said 
that international law took precedence over national law. Article 
16 dealt. of course; wit~ a ~ery diffic~lt Bubject. To exclude 
wounds caused by firearms would deprive tho provision of its 
substanc2 _0 since it vas that type of 1-\Tound Hhich was the T''JOst 
widespread in time of w~r. 

57. Mr. MARRIOT~ (Canada) supported amendment CODH/II/53 for the 
reasons stated hy the United States delegation. His country 
needed a large bO':ly of ;.:.uxiliarv medical personnel. As to the 
choice between the t,,;rms l1YJrofessionalH and Il medical" ethics _ he 
hoped that" for reasons of· clarity, ~he second woui~ be adopfed. 
He fully supported the views eXDress&d ~v tho representative of the 
Union of Soviet Socialist Republics rc~arding ps~chiatric treatment. 
which should be in conformity with medical ethics. As to wounds 
caused by firearms he thought that the terG :Icriminally inflicted 
Wounds" could be adopted, 
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58. Mr. ROSENBLAD (Sweden) suggested that in article 16. paragraph 
3~ the words "to their families". should be followed by the words 
"In particular, no person exercising a nedical activity shall be 
compelled to administer-medicaments to prisoners of war or to 
apply other methods to them for obtaininF, information tr 

• 

59. Mr. DEDDES (Netherlands), referring to a~en~ment CDDH/II/71; 
on paragraph 4, said that wound~ caused by firearms during wartime 
raised different problems. Physicians should not be obliged to 
denounce _a mE::mber of a resistance movement viho had VTounded a 
member of the occupying forces. 

60. Mr. ONISHI (Japan) supported the amendment submitted by 
Australia (CDDH/II/36) to the effect that Ylethics fi be qualified 
by the word "medicallY. He supported the representatives of France 
and the Netherlands, who considered that the transmission of such 
information should be compulsory in the C2_se of communicable 
diseases. That would have to be the subject of a mandatory 
provision in article 16. 

61. Mr. DUNSHEE de ABRANCHES (Brazil) said he hoped that speakers 

would participate in the drafting of the new paragraph 4. 


62. Mr. CALC-US (Bel!!;ium) expressed his ar,;reemel!t. He re--read 

his amendment, -CDDH/IIIl, so that the English version could be 

brought into line with the French text. 


63. Mr. SCHULTZ (Denmark) supported the representative of the 

Netherlands. In his country, which had experienced five years 

of occupation, acts of resistance and sabota~e had been considered 

criminal acts during the Second World War. The Drovision of 

information by mE::dical personrlel should not b::; made compulsory 

to the detriment of underground movenents. In the present case; 

the reference to crimin21 offences should be deleted. 


64. Miss MINOGUE (Australia) expressed her agreement with the 
re;presentativesof Belgium and Swc;o.en on the subj ect of behaviour'-' 
changing drugs. That subject was actually covered by the new 
wordin~ of article 11. 

65. fllr. RIVERO ROSARIO (Cuba) said tLat as f'1.r as anendl~ent 
CDDH/II/71 was concerned, and more speci fically the am'.:ncnent 
relating to paragraph 4. the performer of a medical action was 
free to decide whether or not he would ~ive inforration to a third 
party. He, himself, would prefer th2t no reference should be made 
to what wore called crjroin81 offences) since such a reference 
could five rise to abusive in~erpretations. 

66. Mr. DENISOV (Ukrainian Soviet Socialist Republic) supported 
the representati"ves of Denmark and Cubl'l. The Question arose, 1:.'ho 
was compet8nt to define a criminal offence. 
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67. Mr. MARDrOTT (Canada) 29proved arnendnont CDDH/II/l. He 
hoped~ nevertheless, th~t the wording would he rc-~xanined~ because 
cases 2~enable to psychiatric treatment became more nume~ous in 
time of W2~. As to wounds caused by ~ir?2r~2" there was a risk 
of conflict between peaccti~e and warctimc law. 

68. Mr. SOLP (United States of America) said .that para~raph 3 of 
article 16 had been Gtudi~d in 1971 and 1972. Its scope was 
confined to occupied territori~s and it concerned m~dical personnel 
not authorized to SUDp].V information. At the present time. an 
extension of the field of application to national territories was 
being considered. There was no question. however. of interfering 
with the application of national le~islation. 

69. Mr. DUNSHEE de ABRANCHfS (Brazil) said he thou~ht that. once 
a State had ratified Protocol I, international law would take 
precedence over national law. In the event of armed conflict. 
however. that law did not exclude criminal acts. It could not be 
suspended by rules which freed a physician from the duty of 
reporting a criminal act. 

70. The CHAIRMAN sllg~ested t~at representatives shoul~ study in 
advance the arti~les which followed article 16, so as to be in a 
position to submit their amend~ents in writin~o preferably a few 
days before the debate on the article in auestion. He proposed 
that amendments CDDH/II/36 (para. 1), COOP/II/53 (para.l), 
CDDH/II/24 and CDDH/II/35 to~ether with the amendment to article 
16 submitted by the Repubiic ~f Vi~t -Nam (CDDE/II/RS) should be 
sent to the Drafting Committee. Votin~ would take place at the 
next meetin~ on amendments CDDH/II/48 and CDOH/II/71. and amendment 
C?DH/II/29 would be discussed if its sponsor (Uru~u~y) was present. 
Flnally. a~ oral report would ~e made at the ~eventcenth meeting 
by the sponsors of amend~ents CDDH/II/l (para. 2). ~DDH/II/36 
(para. 2) and CDDH/II/53 (para. 2). 

The ~ccting rose at 12-~5 p.m~ 
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SUMMARY RECORD OF THE SEVENTEEI',JTH ~'1EETING 

held on Tuesday) 11 February 1975 at 9.55 a.m. 

':hairman: ~~r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PBOTOCOL I (CDDH/l) (continued) 

Article 15 '" Civilian medical and reli~ious personnel (CDDH/l; 

CDDH/56; CDDH/II/201/Rev,l) (~ontinued) 


1. ~r. DEDDES (Netherlands) said that his amendment to the oral 

amendment suggested by the co-sponsors of amendment CDDH/II/70 

(see CDDH/II/SR.16) was as follows: after the words "such as 

chaplains" add the words "and other persons performing similar 

functions ... ". 


2. Mr. BOGLIOLO (France) proposed the deletion of the word 

"similar" as being. ambiguoue.. 


3. The CHAIRMAN said th~t if the principle of the am~ndment 


were accepted, it could be applied to any of the relevant texts. 


4. Mr. SOLF (United States of America) pointed out that the word 

"similar" was already to be found in paragraph 6 of the ICRC text. 


5. Mr. NARTIN (Switzerland) said the expression "similar functions" 

had led to the submission of joint amendment CDDH/II/201/Rev,lj 

which had avoided the term. If the idea were to be reintroduced) 

it would mean departing fro~ the idea of reli~ious personnel. 

Joint amendment CDDH/II/201/Rev.l would probably provide a means 

of avoidinf difficulties. He ~ould like to s~e all dmendments in 

writing so"that he would know what he was talking about in 

referring to them. A comparison mi~ht be possible between joint 

amendment CDDH/II/20l/Rev.l and para~raph 6 as drafted by the ICRe. 

A new paragraph 7 rni~ht qlso be drafted. 


6. Mr. KLEIN (Holy See) thought that the title of article 15 would 

have to be aitered if the amendment submitted by the Netherlands 

delegation was adopted. It must not be for~otten that what was 

inVOlved was primarily the reli~ious domain. 


7. Mr. DEDDES (Netherlands) observed that the important thing was 

the assistance provided by chaplains and persons performin~ similar 

functions. There was no clear distinction between the two 

catev,ories of persons. 


8. Mrs. DARIIMAA (~ongolia) r2called that at the first session the 
Conference had d~cided-that, to be considered J amendments must be 
submitted in the official l~n~uages. ~hat the Committee had before 
it was an oral amendment and that was contrary to the rules of 
procedure. 
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9. The CHAIRMAN noted that the Nctherl~nds delegation had ~odified 
its oral amendment ~ 1,rhich merely repeated the ICne text. The 
Committee could therefore choose:' between pp_r'2p-:raph 6 of the basic 
text and c :)mbined aTPcndments W"10se ',.rord:1,ng ha, ilOt vet been fixed 
in writing. He sug~ested that consideration of the written text 
be deferred to the mext meetinr. 

It was so agreed, 

Article 16- General protection of medical duties (CDDH/I, CDDH/56; 
CDDH/IIJ36~ CDDH/II/48. CDDP/II/53, CDDH/II/206) 

10. The CHAIRMAN stated that amendnent CDDI{/II/36 submitted by the 
Australian delegation and net applicable to the French version had 
been returned to the Draftin~ Committee. An amendment submitted by 
the United Kingdom; in English only and not circulqted c proposed a 
totally different wordinr;'for article 16. He said that the 
Commi ttee should choose bet"reer:; the two texts. 

11. Mr. MAKIN (United Kin~dorn) said he believed his amendment had 

already been circ~lated as document CDDH/II/206. It would 

probably not be possible ~o discuss it at the present meeting. 

He was willing to \Jithdraw amendment CDDH/II/48 which pertained 

only to paragraph I. 


12. The CHAIRMAN said that the decision would be deferred to the 
eighteenth meeting so that the document could be translated and 
studied. The same applierl to amendments CDDH/II/36 and CDOP/II/53) 
which also concerned paragraph 2. 

13. Mr. BOTHE (Federal Republic of Germany) said he was prepared 
to submit at the eif,htE::enth melJtin~ 3. fresh v6rsion of naragraph 2 
which at present eXlstc(i, only in Enrdish and in typescript.' 

14. The CHAIRMAN said he thou~ht it would hr b&tter to wait until 
the amendment ha~ been circulated in all the lan~Oag8s. He would 
be prepared to put to ~he vote Rn amendment, suh~itted by the 
Brazilian delegation, which was furthest removed from the ICRC 
draft and frnm all other amendments. 

15. Mr. DUNSHEE de ABRANCHES (Brazil) said that he had prepared a 
fresh-- text J which, h01,rcver, had not yet been circulated in the 
various lan~uagcs. Consideration of the document should therefore 
be deferred. 

16. Mr. KRASNOPRPV (Union of Soviet Socialist Republics) raised an 
important point of--substance in rc:urd to the consideration of 
amendments: the latter should be avai~3.ble to ~ll recresentatives 
to the Conference ~n all tho Conference lan?ua~es siM~ltaneouslY_ 
He himself had received document CDDH!II/20~ in Russian onlv a ~ew 
minutes earlier. - v 
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17. The CHAIRMAN requested the Secretariat to have the documents 

translated into all the Conference languages, and to arrange for 

their circulation. There would be a vote on article 15 at the 

eighteenth meeting. 


Article 17 - Rble of the civilian population (CDDH/l, CDDH/56; 
CDDH/II/l, CDDH/II/12~ CDDH/II/14 j CDDH/II/16; CDDH/II/19) CDDH/II/25, 
CDDH/II/34, CDDH/II/54, CDDH/II/89. CDDH/II/203) 

18. Mr. PICTET (International Committee of the Red Cross) introduced 
article 17, which corresponded to article 18 of the first Geneva 
Convention of 1949. Paragraph 3 was designed to supplement 
article 16 in respect of assistance. In paragraph 5 there was 
something missing: it had been discovered that no ment~on had been 
made of aircraft. The Drafting Committee could see to that. The 
term "aircraft" would be inserted before "ships"" while the verb 
"assist" would precede "care for". 

19. The CHAIRMAN said he had arranged the amendments in a certain 

order which he submitted to the Committee. He would begin with 

amendment CDDH/II/54 which concerned the title of article 17 only. 


20. Mr. URQUIOLA (Philippines) suggested that the title of article 

17 should be brought into line with the wording of other amendments. 


21. Miss MINOGUE (Australia) said she had retained the words i1 ro l·e 

of the civilian population i1 in subsequent amendments, to tally with 

the initial title. 


22. The CHAIRMAN said that, if there 1.Tere no obj ections to it" joint 
amendment CDDH/II/54 would be regarded as having be~n adopted by 
consensus. 

It was so agreed. 

23. Mr. URQUIOLA (Philippines) said he was pleased to see that~ 


thanks to amendm~nt CDDH/II/54, the relief societies were mentioned 

in the new title of article 17. 


24. Mr. HESS (Israel), introducing amendment CDDH/II/14 J said that 
the p~otection of the wounded and sick was mentioned in articles 
10 and 17. The protection of combatants hors de combat~ even if 
not wounded~ should be added to article 17. 

25. Miss MINOGUE (Australia\ introduced amendment CDDH/II/34 
concerning paragraphs 1) 3 and 5. She expressed the wish that the 
shipwrecked should be mentioned in thoso texts. Referring to 
paragraph 3. she said she no longer supported aoendmcnt CDDH/II/54. 

26. Miss BASTL (Austria) withdrew amGndment CDDH/II/4 to 
paragraph 5. 
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27. r·~r. CALCUS (Belgium) said it ',IlOuld be desirable to consider 
amendments CDDH/II/l and CDDH/II/ll together as they dealt with the 
same subj ect. The term 'irelief societies n 'Nas too general. The 
words "such as national Red Cross (Red Crescent, Red Lion and Sun) 
Societies~ should be added. 

28. Mr. TERNOV (Byelorussian Soviet Socialist Republic) introduced 
amendment CDDH/II/19o which made the same point. He observed 
that amendments CDDH/II/12 and CDDH/II/54 were identical. 

29. Mr. BOGLIOLO (France) said that the French amendment to 
paragraph 2 (CDDH/II/12) J 'tJhich would replace the words "shelter~ 
care and assistance" by the words "shelter) aid and carel? was 
closer to the chronological order of events than the original. 

30. Mr. f1AKIN (United Kingdom) said that in his opinion the French 
amendment (CDDH/II/12) and the United Kingdom amendment (CDDH/II/54) 
were not mutually exclusive. In English: the word "assistance ii 

had a wider meaning than limedical assistance" or "medical care l1 
• 

Consequently, either the word should be deleted from the paragraph 
in question, or it should be made clear that medical assistance 
was meant. 

31. Mr. NGUYEN QUI DON (Republic of Viet··Nam) said that his 
delegation proposed thit paragraph 3 should be amended by inserting 
the words "on the sole condition that the fact is reported to the 
local authorities!! (CDDH/II/89). That was in the interests of 
the wounded and sick themselves, because the civilian population 
might not have the necessary means of carine for the sick. 

32. Miss MINOGUE (Australia) said her delegation proposed that 
what was meant in paracraphs 2 3 and 4 should be stated to be 
medical assistance or care (CDDH/II/203): so as to avoid any 
possibility of conflict with domestic legislation concerning 
treason or other crimes or unlawful acts. By specifying the 
medical nature of the assistance. it would be possible to avoid, or 
at least minimize, the risk of people seekin~ protection for having 
given shelter to persons who llJero neither sic]{ nor wounded. 

33. Mr. KRASNOPEEV (Dnion of Soviet Socialist Republics) said that) 
in his opinion, thi question whether the civilian population should 
be mentioned before or after the relief societi0s in para~raph 4 
was one of pure form. 

34. The Israel amendment to paragraph 1 (CDDH/II/14) was not in 
order" because the quC'stion of combatants hors de combat did not 
come within the competence of COr1!T1ittec 11-: ,vhTch in the context 
under discussion, should be concerned only with the wounded, sick 
and shipwrecked. 
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35. It should be brought out in article l7~ paragraph 3 that no 
one should be molested~ prosecuted or convicted for having given 
shelter, care or assistance to sick or "rounded persons "even if 
they belong to the adverse Party". The Australian amendment to 
amendment CDDH/II/34 deletins those word3 (CDDH/II/203,< para.3) 
was therefore not acceptable either. In add~tionl the inclusion 
of the words "medical assistance or care" would restrict the scope 
of the article in a way that was incompatible with its humanitarian 
aim. 

36. Lastly, he was opposed to the amendment submitted by the 

Republic of Viet-Nam (CDDH/II/89). 


37. Mr. r1ARRIOTT (Canada) said he thoursht that in paragraph 4 the 
civilian population should be mentioned before relief societies 
since the function of the latter, being better known, did not 
need to be given prominence. 

38. The wording suggested in amendments CDDH/II/ll and CDDH/II/16 
for paragraph 2 was more logical and should be adopted. 

39. The questions raised in connexion with th2 words "aidl). i1carell 
and "assistance" were draftin~ questions. In his opinion, the 
terms "medical assistance H a.nd "medical care VY did not necessarily 
mean assistance or care provided by members of the medical 
profession. 

40. The amendment to paragraph 3 proposed by the Republic of 

Viet-Nam (CDDH/II/89) was unacceptable, since it dangerously 

restricted the article's scope. One might ask) for example) who 

the "local authorities H would be in the event of occupation. 


41. Mr. MAKIN (United Kingdom) said that amendment CDDH/II/14 
proposed by the Israel delegation r~ised an interesting point, but 
that he shared the view of the representative of the Union of 
Soviet Socialist Republics that it was out bf place in article 17. 
It seemed to him that it W2S more appropriate to articles 38 and 
39. which were bein~ dealt with by Committee III. 

42. Amendment CDDH/II/25. proposed by the Cuban delegation. was a 
linguistic one which probably affected only the Spanish texf. He 
considered the word Y'charitv" should remain in the English version. 
All the other amendments, with the exception of that ~roposed by 
the delegation of the Republic of Viet ·Naill) seemed to have the same 
aim and could be referred to the Drafting Committee. 

43. Mr. KLEIN (Holy See) said that disinterested aid should not 
be prevented on technical ~rounds. Warm clothing or a packet of 
biscuits could be just as useful as medical care. He was not 
Opposed to the mention of Y1 chari table aid fY or "humanitarian 
feelingsli; since they corresponded to the ICRC motto "Inter arma 
caritas ii • 
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440 Mro URQUIOLA (Philippines) said that the provisions of 

paragraph I of article 17 were covered by those of paragraph 50 

Moreover, the idea of assistance should not be dropped from 

paragraphs 3 and 4) for in the broader sense it could include 5 for 

instanqe, intervention by relief societies to enable people to 

receive letters from their families or their own country. He saw 

no harm in replacinp; 11~;lssistance'l by "aid" since in his view the 

two words were synonymous 0 


45. Mro MARTIN (Switzerland) said that his delegation supported 
amendment CDDH/III5 1+0 He urr;ed that the use of the word 
"assistance n be avoidcod in paragraphs 3 and 4 since c in his 
opinion, " ass istance fl could beo;iven either a very narrow or a 
very broad interpretation. Assistance was the responsibility of 
the relief societies~ and it would be more ~ppropriate to deal with 
it in article 54 as one of the tasks of those bodies. The same 
applied to the word "aid ti 

, which in a medical context meant "care" 
and in all other cases meant "assistance". 

46. Mr. FRUCHTERf/IAN (United States of America) s3.id th8,t his 

delegation shareo the ViC1t.JS of the Soviet Union and United Kingdom 

representatives on amendment CDDH/II/14_ which was out of place 

in article 17. On the other hand. his dcle~ation supported the 

amendments to the effect that the national Red Cross Societies 

should be mentioned. by their various nar.F:S. 


47. His delegation would like to see para~raph 4 clarifiod by 
the addition at the end of tbe wore:s 11 for as 10Dr. as they are 
needed!l. 

48. He agreed with the United Kin~dom delesation in preferring the 
word IV chari tyll to the expression !1humani tarian feelings 11 , 

49. Mr. HESS (Israel), referring to the observations made on 
amendment CDDH/II/14, said that his dele~ation believed that 
combatants hors de combat should also be protected, and if that 
notion could not be incorporated in the test of article 17 it should 
be introduced elsewhere. 

50. His delegation was sorry it could not support the proposals 
that the national Red Cross Societies should be mentioned amon~ 
relief societies. Israel had pointed out on several occasions that 
the members of medical services attached to the Israel armed forces 
used the distinp;uishing emblem of the "Red Shield of David H but 
Israel respected all other emblems. The national relief society 
of Israel) Agudat Magen David Adorn (the Red Shield of David Society), 
which used that emblem, ''las still excluded from the International 
Red Cross although it fulfilled all the necessary conditions and 
enjoyed a high international reputation for its relief work. among 
the victims of war and calamity. The exclusion was compatible with 
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the objectives neither of the International Red Cross nor of the 
Conference. For that reason. his delegation would not vote for 
amendment CDDH/II/l. 

51. Mrs. DARIIMAA (Mongolia) said she thought amendment CDDH/III14 
would introduce a change of subs~ance and extend the scope of the 
Geneva Conventions by putting on a footing of "equality. on the one 
hand~ the sick and the wounded and, on the other hand) combatants 
hors de combat, who might still be armed. "From that point of 
view" the amendment was not acceptable, because provisions relating 
to such combatants were included in the Geneva Conventions. 

52. Referring to amendment CDDH/II/19, she said she thought it 

would be better not to mention any relief society in particular) 

for to do so might introduce discrimination and create problems 

for the soldiers" who must be able rapidly to understand all the 

provisions of Protocol I. 


53. She did not wish to speak on the lin~uistic problem raised by 
draft amendment CDDH/II/25, submitted by the delegation of Cuba, 
but she thought the term with the broadest meaning should be 
adopted. The proposal of the Republic of VietNam, being likely 
to delay administration of the care which the condition of a 
wounded person mi~ht need) was contradictory to the humanitarian 
feelings by which those concerned should be animated. 

54. Mr. KLEIN (Holy See) said he was not very happy about the 

statements by ~he Swiss represent~tive) who considered that 

"assistance" was the affair of the relief societies. That notion 

was liable to run counter to the spirit of the Geneva Conventions 

by restricting and discouraging the role of nrivate initiative. 

Besides. relief or~anizations were not always at hand when 

assistance was needed. 


55. Mr. AL-FALLOUJI (Iraq) said that his delegation would give 

its full support to the Committee's work. 


56. He did not think that the title of article 17 should be 
changed as p~oposed in amendment CDDH/II/54, for any such 
modification would be liable to restrict the role of the relief 
societies to the provisions of article 17. Nor did he support 
amendment CDDH/II/14" as he considered that combatants, even when 
hors de combat~ should not be placed on tho same footing as thc 
sick and wounded. On the other hand, he supported amendment 
CDDH/II/1, which proposed that the various national Red CrOSG 
Societies should be mentioned. He supported draft CDDH/II/12, 
which would replace "assistance" by "aid", while requesting th~t 
"aid" shouid be mentioned before "care".. The notion of aid 
should in his opinion be maj.ntained c since] apart from the sick 
and wounded, there mi~ht be women in labour or new-born infants 
requiring immediate hel~. 
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57. The discussions should be very wide-ranging but relevant. 

He hoped that the drafting of the various articles would not be 

allowed to serve the purposes of propaganda. 


58. Mr. HESS (Israel) stated that, to facilitate the discussions 3 


his delegation had decided to withdraw amendment CDDH/II/14. 


59. Mr. MARTIN (Switzerland) said he ''las prepared. to support the 
CDDH/II/12 proposal to replace "assistance" by "aid". Thus, 
article 17 would have to do with immediate material aid such as 
was" recommended by the representative of the Holy See, while 
article 54, "which provided for the organization of assistance as 
part of civil defence 3 would retain all its significance. 

60. Mr. NGUYEN QUI DON (Republic of Viet ..Nam) said that the 
amendment submitted by-his ctele~ation (CDDH/II/89) had been drafted 
with the idea of protecting the interests of the sicle and wounded~ 
so that they would be better looked after, as the care provided by 
the civilian population was not sufficient. 

61. Mr. DENISOV (Ukrainian Soviet Socialist Republic) pointed out 
with regard to the amendment submitted by the delegation of the 
Republic of Viet-Nam that it was a matter for every citizen to 
decide for himself~ that it was a question of conscience. and that 
each person had t~ decide whether he should or should not make a 
declaration to the local authorities. Furthermore. draft Protocol 
I did not relate only to international armed conflicts; its 
provisions were equally applicable to other movements, such as 
national liberation or freedom from domination movements. The 
declaration provided for under the amendment might therefore be 
contrary to article 1 of draft Protocol I, which had been adopted 
by Committee I. 

62. The CHAIRMAN said that the debate on article 17 was closed. 
The maj ori ty of the arnendrn.Gnts would be forwarded to the Draftin,~ 
Committee. There WOUld: however, be a vote by show of hands on 
the amendment submitted by the delegation of the Republic of Viet-Nam 
and on the substance of draft amendments CD8H/II/ll, CDDH/II/16 and 
CDDH/II/19. 

63. He put to the vote the substance of draft amendments CDDH/II/ll, 
CDDH/II/16 and CDDH/II/19. 

The guiding principle behind the three amendments was adopted 
by 45 votes to none. with 7 abstentions. 
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64. The CHAIRMAN put to the vote the amend~ent submitted by the 
de1e~ation of the Ilepublic of Viet"P~.!T\ (CDDH/II/89). 

The amendment was rejected by 23 votes tc 2: with 27 
abstentions. 

The meeting rose at 12,50 pom. 
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SUMrvIARY RECORD OF THE EIGHTEENTH MEETING 

held on Wednesday~ 12 February 1975, at 10 a.m. 

Chairman: Nr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (9ontinued) 

Article 16 - General protection of medical duties (CDDH/l" CDDH/56; 
CDDH!II!l, CDDH/II/29, CDDH/II/211)(continued) 

L ~1r. HERNANDEZ .( Uruguay)" introducing; his amendment to paragrap~l 
3 (CDDH!II/29)~ said that article 16 covered a wide scope and 
lacked clarity. It would be improved by the deletions proposed in 

his amendment and in the amendments by Belgium (CDDH/II/l) and by 

Brazil, the Netherlands and Spain (CDDH/II/21l). 


2. The CHAIRMAN said· that decisions on article 16 sbould be ~.:E'.lcen 


at the nineteenth meeting" 


Article 18 .. Identification (CDDH/l) CDDH/56; CDDH/II/ ~9, CDDH/:l.Li ')~ 
CDDH/II/210) 

3. Mr. de MULINEN (International Committee of tile Red Cross) na.:'::': 
that article 18 developed chapter VII of the first Geneva Conventio~ 
of 19493 (the distinctive emblem). It contained all t:le basic 
principles concerning identification in general and signalizing in 
particular: it was a key article and formed a linl.;: between d:::>aft 
Protocol I and its technical annex. Present··day techniques, 
despite their wide possibilities; were subordinated to the ruls3 
of protection and to elementary military and tacticai requirement3~ 
which formed the basis of the article. 

4. The purpose of paragraph 1 VJas to ure:e all countries 'co ende:.vou:.:' 
to ensure the identification of medical personnel, units and means of 
transport. Paragraph 2 contained additiona~ provisions concerni~g 
the civilian side) for which protection had been in~;roduced only in 
1949, whereas the military medical sector was already widely prote~~c~ 
under the Conventions. Paragraph 3 established the principle that 
the distinctive emblem could not be used without the assent of the 
competent authority. Paragraph 4 introduced a new provision 
permitting the use of distinctive signals, in addition to the 
distinctiva emblem" for medical units and means of t:~ans)or G" but 
not for personnel. Paragraph 5 expressly contained tIle link betw~e~ 
draft Protocol I and the annex. Paragraph 6 provid~d th~t t~e 
provisions of the Conventions relating to supe~~ision of the use 0: 
the distinctive emblem and the prevention of any misuse should be 
extended to include distinctive si~nals. 
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5. The CHAIRMAN invited the sponsors of amendments to introduce 

their proposals. 


6. Mr. CLARK (Australia) sair1 that he wished to "rithdraw his 
amendment to article 18, paragraph 4 (CDDH/II/33), and his sponsor
ship of the amendments to para~raphs 1 and 4 in document CDDH/II/55. 
He was submitting new amendments (CDDH/II/210). 

7. Mr. SOLF (United States of America)" introducing the amendment 
to paragraph 1 in document CDDHIII/55;> said that the paragraph 
dealt with the obligation of the parties to a con~lict to ensure 
identificatlon of medical personnel, units and means of transport. 
The sponsors of the amencment considered that the original ICRC 
draft was in very general terms and did not make it clear whether 
the paragraph referred to the identification of each party's own 
personnel. units and transport or whether it referred also to the 
means for recognizing protected medical units and transport of the 
other party. Formerly. it bad been possible for anyone with good 
vision to see the visuel emblem at short distance) if the light 
was good; but with the introduction of electronic means of 
identification, such as radio and secondary surveillance radar~ 
Protocol I should contain a provision on the lines indicated in 
the amendment; and tho most appropriate place was article 18. 

8. Mr. MAKIN (United Kin~dom), introducing the amendment to 
paragraph 2 in document CDDH/II/55) said that it was a substantive 
amendment whose object was to make it clear that the obligation to 
provide civilian medical personnel, units and permanent means of 
transport with documents did not apply in peacetime. He doubted 
whether;, even with the amendment.: all countries vwuld accept such 
an obligation and wondered whether countries should not be asked 
to endeavour to provide documents, instead or the provision being 
made mandatory. 

9. Mr. KUCHENBUCH (German Democratic Republic)) introducing the 
amendment to paragraph 4 in document CDDH/II/19; ~aid that the 
identical amendment sponsored by his country. which appeared on 
page 130 of document CDDH/56, should be deleted. The reason for 
the amendment was that since tho first sentence of the paragraph 
made it clear that the distinctive emblem was the main identification 
sign for medical units and medical means of transport, distinctive 
signals could only be an additional means of identification: they 
could not replace th~ distinctive emblem or be used as the only 
emblem. 
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10. Mr. SOLF (United States of America) introduced the amendment 
to paragraph 4 in document CDDH/II/55. The first point~ the 
replacement of the word "Besides" by the words "In addition" was 
a drafting matter. The main purpose of the amendment was to make 
it clear that the distinctive emblem was the primary means of 
identification and that only in extreme circumstances .- for example 
where the safety of a medical aircraft was threatened by attack 
would it be possible to use distinctive signals without the 
distinctive emblem. 

11. With regard to paragraph 5; the sponsors of the amendment 
considered that paragraph 1 was ~overned by chapters I to III of 
the annex to draft Protocol I as we~l as paragraphs 2 to 4. Only 
a few of the signals in the annex were distinctive signals, and 
the Technical Sub-Committee on Signs and Signals at the first 
session had reorganized the annex so that distinctive signals 
appeared in chapter III and common communication matter in 
chapter IV (see CDDH/49/Rev.l, Annex II~ Appendix I). Exceptions 
had been made in the case of iight signals~ however~ and the 
Technical Sub··Committee had decided that Parties to a conflict 
might agree to use light signals in certain emergencies. The 
sponsors of the amendment therefore considered that certain 
exceptions should be recognized. 

12. The amendment to paragraph 6 was proposed in the interests of 

clarity. 


13. After a brief discussion. the CHAIRMAN said that all the 
amendments now before the Committee contained matters of substance. 
He accordingly invited representatives to open the general debate 
on article 18. 

14. Mr. MARTIN (Switzerland) said that the amendment to paragraph 
1 in document CDDH/II/55 referred) inter alia) to the methods and 
procedures to be adopted for the recognition and protection of 
medical units and transports) whether using the distinctive emblem 
or a distinctive symbol: whereas the ICRC text contained only the 
general principle set out in the first part of the amendment. In 
his view~ paragraph 1 should confine itself to stating the general 
principle that "each Party to the conflict shall endeavour to 
ensure the identification of medical personnels units and means of 
transport", since paragraph 4 of the ICRC text dealt with part of 
the subject matter of the second part of the amendment, namely the 
use of distinctive emblems or signals) while the methods and 
procedures for identification were given in the annex to draft 
Protocol I. He accordingly supported the ICRC text of paragraph l~ 
read in conj uction with paral!rapl1S 4 and 5 of that text. 
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15. With re~ard to the proposal in document CDDH/II/55 relating to 
paragraph 2, he did not think it practicable to prepare identity 
cards only after a conflict had broken out; they were generally 
prepared by health services in peace time. Je therefore supported 
the ortginal ICRC text of par~graph 2. 

16. Mr. CALCUS (Belsium) said that he fully supported the amend" 
ment to paragraph 1 in document CDDE/II/55. The correct French 
translation of the term "transports!! in that para~raph and else
where was "moyens de tra.nsport v; • 

17. In his opinion, the amendments to the last sentence of para-' 
graph 4 in documents CDDH/II/19 and CDDH/II/55 related to a matter 
of substance and should be discussed in the Committee. 

18. Nr. ALc·FALLOUJI (Iraq) pointed out that article 18 was 
entitled IiIdentification" and it had be:on a3:reed that paragraph 1 
of each article should state the object of the article concerned. 
That had been done in the ICRC text and his delegation accordingly 
found it acceptable. Amendment CDDH/II/55 dealt with other 
matters besides the question of principle. The second sentence 
of the amendment raised the important question whether a distinctive 
signal could be used in the place of a distinctive emblem, which 
was bound to cause controversy. A military aircraft would have 
no difficulty in t.ransmi ttinp; on a ::si vc-;n frE'':!'lelicy or emitting a 
blue light. Consequently. it was imnortant that the distinctive 
emblem should not be used except in a penuine emer~ency. 

19. Mr. BOGLIOLO (PrancE) said that the (1uestion of distinctive 
emblems and distinctive signals had bc{"n di scusced at length in 
1973 in an intergovernmental committee of exp~rts and it had been 
recognized that" in the case of most countries, evacuation of the 
wounded would not be carried out by aircraft bearing a distinctive 
emblem; they would:, therefore have to employ luminous si?:nals or 
radar l<Then engap:ed on such a nission, The number of small air~ 
craft or helicopters required for use solely in t~ansporting 
wounded would be very much beyo~d the capacity of most countries 
and they would freauently use aircraft which had been engaged in 
military combat at one time of the day for hunanitarian activities 
at another. That was why it was necessary to make provision for 
distinctive signals. 

20. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
he agreed with the Swiss representative that the order in the ICRC 
text of article 18 was more logical than the order proposed in the 
amendments. The general principle o~ identification should 
obviously be dealt with first. 
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21. The amendments to paragraphs 1 and 4 related to matters of 

substance, but the others were mostly of a drafting nature. In 

paragraph 4, it was not logical to refer to distinctive signals 

without a prior reference to cistinctive emblems, which histori 

cally had been used to distinguish medical units and transports 

from their military counterparts. With regard to the French 

representative's explanation of the technical ·problems involved~ 


he suggested that, if the second sentence of paragraph 4 were 

deleted, the distinctive emblem and distinctive signals referred 

to in the first part of the paragraph could be dealt with in the 

annex. 


22. Mr. KHAIRAT (Arab Republic of Egypt) said that he shared the 
views expressed by the representatives of Switzerland and Iraq 
concerning paragraph 1. The amendment in document CDDH/II/55 
gave equal importance to the distinctive emblem and the distinctive 
signal. Cases where it was impossible to use the distinctive 
emblem were dealt with in parag;raph 4. 

23. He supported the amendment to paragraph 2 in document 

CDDH/II/55. as it made the paragraph more comprehensive. 


24. Mr. AL-FALLOUJI (Iraq) said that~ in general. he supported 

the ICRC text of article 18. although he might wish to suggest 

some modifications later. 


25. Mr. RIVERO ROSARIO (Cuba) said that he> too;, preferred the 

ICRC text of paragraph 1 to the text proposed in amendment 

CDDH/III55. 


26. He agreed with the proposal to delete the last ~entence of 

paragraph L~ (CDDH/II/19). In his view the first sentence of that 

paragraph was also superfluous. 


27. Mr. MARTIN (Switzerland) said that the amendment to paragraph 
2 in document CDDH/II/55 raised an important question. He found 
it hard to accept that a High Contracting Party not a Party to the 
conflict would not be under an obligation to issue a document 
attesting to the medical nature of civilian medical personnel. 
units and permanent means of transport. In his view. the text 
should refer both to the High Contracting Parties and-to each 
Party to the conflict. 

28. In the French text, the word "identifi~s" should be applied 
to emblems in paragraph 3" and the word "signaliser" should be 
applied to signals in paragraph 4. ~ 

29. He would need further information about possible cases of 
emergency before being able to express an opinion on the desirabil·' 
ity of deleting the second sentence of paragraph 4. In might be 
important to retain it on humanitarian grounds. 
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30. Mr. HESS (Israel) recalled that, as was well known; medical 

personnel and units in the Israel armed forces were identified by 

the Red Shield of David as the distinctive emblemo He referred 

to the full statement of his country's position at the seventeenth 

meeting (CDDH/II/SR.17). 


31. j\1r. SOLF (United States of America) said that many delegations 
appeared to be in favour of confining paragraph 1 to a statement of 
the general principle, without entering into technical details. 
He suggested that the ICRC text of paragraph 1 might be retained 
and the technical details set out in a separate paragraph. But 
there were also technical problems. Should the words "distinctive 
emblem or a distinctive signal" be used? Or should "or ll be 
replacedby fiand/or"? Or again, should the text be limited to 
distinctive signals? There was no difficulty in recognizing 
distinctive emblems, but more complicated procedures were involved 
in the recognition of distinctive signals. 

32. There appeared to be three points of view about paragraph 4. 
The French representative had suggested that the distinctive signal 
might be used instead of the distinctive emblem in the case of 
medical emergencies. The second point of view was that under no 
circumstances should the distinctive signal be used unless the 
transport was also marked with the distinctive emblem. The third 
was that the distinctive si~nal should normally be used only when 
a distinctive emblem was al~o displayed but that in extreme 
emergencies it should be possible to use any means available to 
identify transports in temporary use for medical Durposes. He 
suggested that the Chairman should set up a Working Group consisting 
of delegations representing the three points of view in order to 
try to agree upon a mutually acceptable text. 

33. Mr. MARRIOTT (Canada) said that he supported the United States 
proposal with regard to paragraph I, but most of the speakers who 
had indicated their preference for the ICRe text of paragraph 1 had 
not stated whether they wished the second part of the amendment to 
that paragraph to be included elsewhere in the article. 

34. With regard to the use of distinctive emblems or for instance" 
flashing blu~ lights, it was necessary to face the fa~ts. There 
were very few countries which would have sufficient helicoptors to 
enable them to set aside a sufficient number for exclusively medical 
purposes" and he was sure that, when necessary) any helicoptors 
available would be used to evacuate the wounded CJ whether or not 
they were marked with a distinctive emblem. Helicopters entering 
a contact zone would not have more than about five seconds to 
identify themselves as medical helicopters; he also doubted 
whether any emblem painted on the narrow front end of a helicopter 
would be recognizable. Consequently, it was necessary to have a 
distinctive signal for the safety of the aircraft. 
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35. Mr. MARTIN (Switzerland) said that methods and procedures as 

distinct from the principle of identification could be dealt with 

either by introducing a new paragraph 4 bis or by an addition to 

paragraph 4. He supported t~e United States proposal that a 

Working Group should be set up to deal with the question; he 

assumeq that a representative of the ICRC would be a member of 

that group; as that would ensure that the Group would be aware of 

the conclusions reached at the meeting of Government experts held 

in 1972. 


36. Mr. CALCUS (Belgium) said he agreed with the French represent
ative about the difficulty of ensuring that transport aircraft were 
marked with the distinctive emblemo He fully supported the 
amendment to paragraph 4 in document CDDH/II/55 1 but he thought 
that the expression "In ~ase of emergency" should be altered, since 
it might give the impression that only medical emergencies were 
being considered. Some form of wording more appropriat.e to the 
situation of countries like Belgium was needed. Such countries 
might well use transport aircraft both to take military stores to 
the battlefield and to bring back wounded from it. He supported 
the United States representative's suggestion that a Working Group 
should be set up; his delegation would be willing to participate 
in it. 

37. Nr. MAKIN (United Kingdom) said that the United States 
representative had clearly set out the three points of view on the 
question; but, in his view 1 there were also a number of inter
mediate possibilities. The exception provided for did not 
necessarily have to apply to all forms of transport. For example~ 
it could be restricted to aircraft onlY1 or to helicopters only. 
Different military issues were involved 1 depending on whether 
transport on land. air or sea was involved. Perhaps it would be 
possible to work out a compromise. He, too. supported the 
suggestion that a Working Group should be set up. 

38. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that, 
in order to save time? the sponsors of amendment CDDH/II/19 were 
withdrawing it. 

39. Mr. CLARK (Australia). referring to the United States 
representative's suggestio~ with regard to the amendment to 
paragraph 1 proposed by the Australian delegation (CDDH/II/210)5 
said that" in his view; that amendment could be placed in a new 
paragraph 2; the statement of principle now contained in the ICRC 
version would thus be left intact. He supported the proposal to 
set up a Working Group. 
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40. Mr. ONISHI (Japan) said that the principlE of a distinctive 

emblem was acceptEd; but that was not sufficient under the 

conditions prevailing in modern warfare, so-that some othEr means 

of identification was neCEssary. He did not think) therefore, 

that it (~as very imp01'~ant to bay that the emblem should be 

considered as the principal means of identification and that any 

other method of identification should be regarded a~ being merely 

supplementary to that emblem. 


41. With regard to paragraph 2, he could not agree with the ViEWS 
expressed by the representative of Switzerland. In the case of a 
country such as Japan. which had decided to refrain from war, no 
form of identification was needed by the personnel and units 
concerned in peacetime. If a country such as switzerland wished 
to provide such identification. it was at liberty to do so under 
the Geneva Conventions. It was not necessary to make that 
procedure compulsory for all countries. 

42. As to paragraph 4~ his delegation supported the original ICRC 
draft. It considered the Australian proposal (CDDH/II/210) to be 
acceptable, but thou~ht that it should refer specifically to 
temporary medical transport. since permanent units should in any 
case have been marked witl1 the distinctive emblem. That applied, 
in particular, to the temporary use of aircraft, which would not 
carry the distinctive emblem. 

43. Mr. de MULINEN (International Committee of the Red Cross) said 
that the discussion had shown the inportance of article 18. With
out a reil consensus on that article and all its provisions) a 
workable technical annex would not be possible. The proposal that 
a Working Group sl10uld be set up had tl1e filII support of the ICRC. 

44. The Group should include representatives of the four working 
languages. The que8tion of temporary means of medical transport, 
referred to in the second sentence of paragraph 4, had to be 
considered in the light of the conditions existing on the battle
field. The relationship between the distinctive emblem and 
distinctive signals must also be made absolutely clear. 

45. So far as the annex to draft Protocol I was concerned, there 
was a close connexion between article 18 and the arrangements for 
the revision of article 16 -of that annex. If the fin~l version of 
article 16 of the annex provided for easy and frequent revi~ion of 
the annex) it would be possible to go into greater detail. If~ 
however, a diplomatic conference was required before the annex 
could be revised, it would be better not to go into detail. Tl1e 
Working Group should therefore consider article 16 of the annex in 
relation to article 18. . 

46. Mr. ROSENBLAD (Sweden) supported the proposal for setting up a 
Working Group. His delegation would be s]ad to participate in it. 
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47. The CHAIRMAN pointed out that, as far as paragraph 1 was 
concerned~ the Committee had to consider only amendment CDDH/II/55. 
He asked whether or not the Committee wished to vote on that amend~' 

ment. 

~8. Mr. SOLF (United States of America) said that the United 
States dele~ation and the other sponsors of the amendment in 
question we;e prepared to accept paragraph 1 as drafted by the ICRC~ 
provided that the first paragraph of the Australian proposal 
(CDDH/II/210) was included in article 18 a3 a new paragraph 2. 

49. The CHAIRMAN asked whether representatives were prepared to 

vote on a new paragraph without see~ng it in writing. 


50. Mr. MARTIN (Switzerland) suggested that~ as the United States 

delegation had accepted the original paragraph 1) the amendments 

could be discussed by the Working Group. The Group could decide 

on the precise form of the new text and its place in article 18. 


51. Mr. SOLF (United States of America) accepted that suggestion, 

on the understanding that the adoption of the original version of 

paragraph 1 did not imply any rejection of the substance of the 

additional words appearinp in amondrnpnt CDDH/II/SS. 


52. The CHAIRMAN inquired whether the Committee wished to vote on 

the replacement) in paragraph 2. of the words "High Contracting 

Parties" by "Parties to the conflict". 


53. Mr. MARTIN (Switzerland) thought that a question of principle 

was involved and that only the ICRC representative could give the 

Committee guidance. Would such a chan~e in wording apply only to 

article 18" or to wherever thE: words "Hi~h Contracting Parties Ii 


appeared? He had already suggested that the expression "High 

Contracting Parties and Parties to the conflict Ii might be used. 

He did not think that a vote on the question should be taken at 

that time. 


54. Mr. de MULINEN (International Committee of the Red Cross) said 
that it was usual, in the Geneva Conventions and draft Protocol I, 
to speak of "High Contracting Parties r,. In the present case~ it 
might be advisable for the Working Group to study the problem from 
a practical point of view. 

55. The CHAIRMAN said that it was clear that there was a consensus 
that that question too should be referred to the 1,ITorking Group. 

56. As far as paragraph 4 was concerned. it was precisely the 
problems relating to that parapraph that"had led to the suggestion 
that a Working Group should beset up. There was therefore no 
need to take a vote on the amendments relating to it. 

http:CDDH/II/SR.18


CDDH/II/SR.18 - 174 

57. Document CDDH/II/55 also proposed an amendment to paragraph 5, 
but it was purely a matter of drafting that could be referred 
either to the Drafting Committee or to the Working Group. 

58. There appeared to be no opposition to the amendment proposed 
to paragraph 6 in the same document. 

The amendment to paragraph 6 was approved by consensus. 

59. The CHAIRMAN said that the discussion on article 18 being 
completed~ it remained to set up the Working Group. It had been 
suggested to him that the delegations of the following countries 
would be wiiling to participate: Belgium, Cuba, France, India, 
Iraq, Nigeria, Sweden, Union of Soviet Socialist Republics, 
United Kingdom of Great Britain and Northern Ireland, United States 
of America. The International Committee of the Red Cross would 
also be willing to participate. He would su~~est Algeria as 
another African country. 

60. Mr. SCHULTZ (Denmark) and Mr. CLARK (Australia) said that their 
delegations would like to join the Gronp. 

61. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) felt that 
the smaller the group) the more likely it was to be successful in 
it~ work. As the amendment with which his delegation was associated 
(CDDH/II/I9) llad b~e~ withdrawn. he was prepared to give up his seat 
on ~he Workin~ Group. 

62. Mr. MAKIN (United Kingdom) suggested that the problem could be 
resolved by making membership of the Group open to all who wished 
to attend its deliberations, rather than attempting to achieve a 
balanced composition. 

63. The CHAIRrllAN replied that it was his responsibility to appoint 
the members of the Group" He proposed that the representative of 
Iraq should be the Chairman. 

64. Mr. AL-FALLOUJI (Iraq) expressed his willin~ness to become the 
Chairman of the Work ins Group. The problem of size could be over
come by setting up smaller v.roups to deal vTith particular questions. 

The meetin~ rose at 12.55 p.m. 

http:CDDH/II/SR.18


- 175 - CDDH!II/SR.19 


SUMMARY RECORD OF THE NINETEENTH MEETING 

held on Thursday. 13 February 1975 at 10 a.m. 

Chairman: f1r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 15 .~ Civilian medical and religious personnel (CDDH/l; 
CDDH/II/201/Rev.l; CDDH/II/216) (~ontinued)* 

I. The CHAIRMAN said that the Netherlands amendment to article 15 
(CDDH/II/216) had not yet been distributed in all four languages. 
He therefore suggested that the Committee continue its consideration 
of article 16, on the understanding that it would revert to 
article 15 as soon as all dele~ations had had the opportunity to 
study the Netherlands amendment. 

2. Mr. KUSSBACH (Austria) said that there was no direct link 
between the Netherlands amendment (CDDH/II/216) and the amendment 
of which his delegation was a sponsor (CDDH/II/201/Rev.l). 
Consequently, there was no reason why the Committee should not vote 
on the latter amendment immediately. 

3. The CHAIRMAN said that unless there was any objection, he would 

take it that the Committee agreed to vote on amendment 

CDDH/II/201/Rev.l before amendment CDDH/II/216 had been circulated 

in all the working languages. 


It was so agreed. 

4. The CHAIRMAN put amendment CDDH/II/201/Rev.l to the vote. 

The amendment was adopted by 30 votes to none, with 8 
abstentions. 

Article 16 -, General protection of medical duties (CDDH/l. CDDH/56; 
CDDH!II!l, CDDH!II!24. CDDH!II/29, CDDH!II/43) CbDH/II/4S: 
CDDH/III209 c CDDH!II!211 J CDDH!II/212) (continued) 

5, The CHAIRMAN said that article 16 and the related amendments 
had already been discussed by the Committee) which had agreed to 
refer to the Drafting Committee those amendments which were not 
concerned with substance. Among the amendments on which no 
decision had yet been taken was ~hat submitted by the United 
Kingdom delegation (CDDH/II/209). 

*Resumed from the seventeenth meeting. 
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6. Mr. MAKIN (United Kingdo~)~ introducing his dele~ation's 

amendment (CDDH/II/209), said that there were three main differ~' 

ences between it and the IeRC draft. First 3 the opening words 

of paragraph 1 had been replaced by a longer introductory phrase 

which related to the entire article, and the three paragraphs of 

the ICRC draft had been combined into a single paragraph. His 

delegation would not press for the adoption of the introductory 

phrase, provided it was the understanding of the Committee that 

physical or mental torture. unpleasant or disadvantageous treatment 

and any form of coercion were indeed prohibited. 


7. Secondly, the word "irrespective" had been substituted for the 
word "regardless" in paragraph 1 of the ICRC draft. His delegation 
therefore withdrew its earlier amendment to that paragraph 
(CDDH/II/48). 

8. Thirdly, the phrase "any authority of the adverse Party" in 

paragraph 3 of the ICRC draft had been replaced, in sub-'pa~agraph 


(c) of the amendment, by the phrase "any member of the party 

adverse to that person l1 in order to make it clear that the 

provision referred to the party adverse to the doctor. Further

more, the phrase "or who have been under his care" had been added) 

to ensure that the provision would continue to apply once the 

patient had left the doctor's sur~ery. The phrase "in his 

opinion" had also been added to make the ~eaning clear~r. 


9. The CHAIRHAN said that ,) in his view) a distinction should be 
made between the drafting points and auestions of substance 
involved in the United Kingdom amendm~nt. As he saw it, there 
were five differences of substance between the ICRC draft and the 
United Kingdom amendment. It would no doubt be necessary to vote 
separately on each of those five points: which were) first) the 
mention of "physical or mental torture, unpleasant or disadvantaco 

geous treatment" in the introductory phrase; second, the word 
"irrespective" in sub-paragraph (a) and the omission of the phrase 
"in no circumstances" which appea~ed in the IeRe draft of paragraph 
1; third, the phrase i1 any member of the party adverse to that 
person" in sub--paragraph (c); fourth, the phrasF; !Yin his 
opinion" in the same sub"p~ragraph; and lastly, the phrase "in 
relation to the armed conflict'!. also in thnt sub-paragraph, which 
somewhat limited the scope of the provision as drafted by the ICRC. 

10. Mr. PICTET (International Committee of the Red Cross) said 
that the text of the United Kingdom amendment was by and large a 
good one. However, he was a little concerned about the spe~ific 
mention of torture in the introductory phrase. There ~Tas a 
general prohibition on the use of torture against any person, and 
to mention torture specifically in article 16 might have the effect 
of weakening that prohibition. 
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11. Mr. MARRIOTT (Canada) asked whether the phrase "under his care, 
or who have been under his care" referred only to the medical 
personnel caring directly for the patient or whether it could be 
construed to include other people who had legitimate access to the 
patient's medical record. 

12. He thought that tb..e ph:>ase "in relation ~o the armed conflict" 
in sub-paragraph (c) might usefully be deleted~ as its meaning was 
not clear to his delegation. 

13. Mr. PICTET (International Committee of the Red Cross) said 

that, in his view, the first of the two phrases mentidned by the 

Canadian representative should be interpreted in the broadest 

sense. In other words, it would also include people with access 

to the medical records. 


14. Mrs. DARIIMAA (Mongolia) said that para~raph 1 of the ICRC 

draft, which referred to the broad concept of punishment) was more 

general in scope than the introductory phrase of the United 

Kingdom amendment, which contained a list of prohibited actions. 

Lists could help to provide a le~al basis for national rules) but 

they could cause difficulties if they were not exhaustive. For 

that reason, her delegation preferred the ICRe text. 


15. with regard to sub-paragraph (c) of the United Kingdom amend

ment, she thought that the term "thit person" should be put in the 

plural .-. "those persons 11 ., at least in the Russian version. 


16. Mr. BOTHE (~ederal Republic of Germany) said that several of 
the amendments proposed to paragraph 2 of the ICRC text had been 
amalgamated and issued as amendment CDDB/II/212. H~ requested 
that the vote on sub-paragraph (b) of the United Kingdom amendment 
be deferred until the Co~mittee had taken cognizance of that text, 

17. Mr. MAKIN (United Kingdom) said that, in the light of the 
comments by the ICRC representative) his delegation was ready to 
withdraw both the introductory phrase and ~ub-paragraph (a) of its 
amendment. It was also willic-:r, to withdraw sub"paragraph (b) in 
favour of amendment CDDHIII/212. The only part it wished to' 
maintain was sub-·paragraph (£). 

18. The CHAIRMAN said that since the United Kingdom representative 
had withdrawn part of his amendment) the Committee should now 
confine itself to the three points of substance arising from sub~ 
paragraph (c), namely) the phrases "any member of the party adverse 
to that personli~ "in his opinion" and "in relation to the armed 
conflict", 
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19. Mr. CZANK (Hungary) said he found paragraph 1 of the ICRC 
draft satisfactory as it stood s subject perhaps to the substitution 
of the wbrd "irrespective" for the word "re~ardless". With regard 
to paragraph 2, his dele~ation was in favour of the amendment in 
document CDDH/II/212 -' which had been discussed in detail by a 
Working Group of the Draftin~ Committee. Finally, the ICRC text 
of paragraph 3 was acceptable to his delegation~ subject to the 
replacement of the second sentence by the sentence in amendment 
CDDH/II/24 , 

20. Mr, BOTHE (Federal Republic of Germany) asked whether t~e 


sponsors of amendnent CDDH/II/212 would be ~iven the opportunity 

of introduclng it. 


21. The CHAIRMAN said that he would like to dispose of the United 
Kingdom amendment before taking up any others. 

22, Mr. SCHULTZ (Denmark) said he associated himself with the 
Canadian. representative's views on th0 phrase "in relation to the 
armed conflict". Before that phrase was put to the vote, it 
would be useful if the United Kingdom representative could explain 
both its meanin~ and its possible relationship to amendment 
CDDH/II/211. 

23. Mr, AL..·FALLOUJI (IrQa) said a verv imDortant aspect of the 
article was the i~troduct{on of the concepi of punishment which. 
in the legal sense, was the second phase of a crime. Medical 
activities might be hindered bv certain acts which could not be 
qualified in legal terms ~s punishable crimes so that if article 
16 was to provide effective protection. it would be necessary to 
think very carefully about the word "punished". His delevation 
intended to raise that questio'l in the Draftin~ Committee. 

24. Mr. CLARK (Australia) su~~estcd that the words "in his 
opinion" in the United Kingdon amendment be r2placed by the words 
"in his judr:ement Yi Ther~ seemed to be no need to include the• 

phrase "in relation to the armed conflict", which seemed to limit 
the scope of the provision He shared the Canp.dian represen~0 

tative's doubts about that phrase, and apreed that some explanation 
was required from the United Kin~don renresentative. 

25. Mr. MAKIN (United Kin~dom) said that the Duroosc of the phrase 
"in relation to the armed conflict" w<'.s the SE'.me ~s that of 
a.mendment CDDH/II/211" namely to allow medical nersonnel to !Sive 
information on matters that were unrelated to the armed conflict. 
for example, traffic accid~ntso It would be superfluous to ado~t 
both that part of his delegation's amendment and amendment 
CDDH/II/211, since they were alternative ways of expressing the 
same idea. 
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26. He had no objection to the Australian representative's 

suggestion that the word "judgement" be substituted for the word 

"opinion". The only purpose of the phrase "or who have been 

under his care" was to ensure that the provision did not cease 

to apply as soon as the patient ceased to be under the doctor's 

care. 


27. The CHAIRMAN asked whether the Committee was ready to vote on 
the first of the three phrases in sub-paragraph (c) of the United 
Kingdom amendment which he had read out earlier. 

28. ·Mr. KHAIRAT (Arab Republic of Egypt) ~ speaking on a point of 

order~ asked whether amendment CDDH/II/29, submitted by Uruguay) 

had been withdrawn, since that amendment was related to one in 

document CDDH/II/209. 


29. The CHAIRMAN said that as the representative of Uruguay had 
not been present during the discussion of article 16 he would 
suggest that a separate vote be taken on his amendment (CDDH/II/29) 
later~ since the two amendments~ though admittedly related, dealt 
with different aspects of the same problem. 

30. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
if a delegation submitted an amendment and was then absent at the 
time it came before the Committee, discussion of it should not be 
postponed until later. 

31. The CHAIRMAN asked whether the representative of the Union of 
Soviet Socialist Republics was referring specifically to the 
Uruguayan amendment or was speaking ~enerally. 

32. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
he was speaking generally and would expect the rule to apply to 
his own delegation's amendments as well. 

33. Mr. MAKIN (United Kingdom) asked whether the meeting might 
assume that the rule suggested by the representative of the Union 
of Soviet Socialist Republics concerning the amendments of absent 
members could be assumed to be adopted by consensus. 

It was so agreed. 

34. The CHAIRMAN said he would now put to the vote the phrase 
"the party adverse to that person" in sub-paragraph (c) of the 
United Kingdom amendment (CDDH/II/209). 

The phrase "the party adverse +;0 thA.t person H \Vas adopted b~ 
26 votes to 1) with 10 abstentions. 
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35. Mr. GOZZE~GUCETI6 (Yugoslavia) pointed out that the French 

text did not include any wording corresponding to the words "to 

that person" in the English version. 


36. The CHAIm·1AN said that the Drafting Committee would bring the 

French 'version into line with the English. 


37. He then put to the vote the phrase "in his opinion" in 

paragraph (£) of the same amendment. 


The phrase "in his opinion~ was adopted by 40 votes to none) 

with 9 abstentions. 


38. The CHAIRMAN asked whether the Committee thought that the 
phrase "in relation to the armed conflict", "II/hich was similar to 
the amendment submitted by Brazil, Netherlands and Spain 
(CDDH/II/211), should be left to the Drafting Committee. which 
would bring it into line with that amendment. 

39. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that to the extent that that amendment extended the rule concerning 
notification of infectious diseases to cases of suspected criminal 
acts~ it became a question of substance and not a mere drafting 
one. 

40. The CHAIRMAN said he agreed with that view and suggested that 
the Committee might first perhaps consider amendment CDDH/II/2ll. 
He invited the representative of Brazil to introduce the amendment. 

41. Mr. DUNSHEE de ABRANCHES (Brazil). introducing amendment 
CDDH/II!211. said that the co-sponsors had taken into consideration 
some useful remarks by the rep~esentatives of Australia, Canada; 
Cuba, Denmark and France. 

42. The first sentence of the proposed new paragraph 4 incorporated 
the United States draftin~ amendment to the last sentence of 
paragraph 3, relating to com~unicable diseases (CDDH/II/24). The 
sponsors proposed an ~ddition providin~ that doctors should also 
respect regulations which required the reporting of the treatment 
of an injury that gave grounds for suspicion that a criminal 
offence had been committed by their patients. Their draft 
amendment however, established two conditions: first, that the 
doctor's obligation to report the treatment of an injury should be 
already imposed by domestic law in force prior to the outbreak of 
armed conflict; second~ that the doctor should be free to decide 
whether the circumstances of each case gave ~rounds for suspicion 
of a criminal offences according to the normal deontological rules. 
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43. The sole purpose of the amendment was to prevent the 
possibility that paragraph 3 of the future Protocol I might be 
used for the benefit of an ordinary criminal who might be wounded 
and seek the help of a doctor. Paragraph 1 of the present 
article 3 provided that HIn addition to the provisions applicable 
in peacetime, the present Protocol shall apply from the beginning 
of any situation referred to in Article 2 common to the Conventions". 
Some fear had been expressed that the amendment might be interpreted 
as applicable against ~ for example ~ a \vounded guerrilla if he were 
considered as a political criminal. That was not the case, since 
Protocol I covered only international armed conflicts.. In that 
Protocol, the situation of "members of independent missions" or 
"members of organized resistance movements" was clearly provided 
for in articles 40 and 42. 

44. Mr. MARRIOTT (Canada), referring to the point raised by the 

representative of the Union of Soviet Socialist Republics who felt 

that communicable diseases and criminal offences should not be 

linked together in th~ same paragraph. said that his delegation 

did not agree with that view. The proposed new paragraph 4 

provided for respect for the ordinary law, as opposed to the 

protection of medical persons from the type of coercion referred 

to in paragraph 3. 


45. With regard to the point raised by the representative of Iraq, 
he wished to make it clear that the second half of the amendment 
referred only to injuries and not to any other aspect of crime. 

46. Mr. DEDDES (Netherlands) said that he considered the joint 
amendment (CDDH/II/211) to be much more a drafting amendment than 
one of substance. 

47. Mr. SCHULTZ (Denmark) saldhe had some doubts about that 
amendment, because even if the domestic law previously in force 
was considered. the provision might still be used a~ainst under
ground movements after a military occupation. He would prefer to 
see at the end of the last sentence~ some wording along the lines 
of the United Kingdom proposal) such as "a criminal offence having 
no relation to the armed conflict has been committed". 

48. Mr. CZANK (Hungary) said he also had some doubts about the 
amendment, as the reporting of injuries would already be covered 
by existing law. It was hardly necessary then to add the new 
provision. With regard to the phrase "injuries which ... give 
grounds for suspicion". it would be necessary to specify that there 
were grounds for serious suspicion otherwise the wording would be 
too general. He was not convinced however, that it was reasonable 
to include such a provision. 
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49. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
Protocol I could hardly be expected to deal with all the numerous 
cases which could arise in ar~ed conflict; in any event. since the 
whole Protocol dealt with the situation of armed conflict; there 
was no need to include specific reference to it. His delegation 
objected to the id8a of obliging doctors to ~otify authorities when 
they suspected that a criminal offence had been committed; although 
doctors would be free to do so if they considered it necessary. 
Again, was a dobtor competent to decide what constitut8d a criminal 
offence? If the joint amendment (CD8H/II/2Il) were accepted, it 
would have the effect of narrowing the scope of the article." 

50. Mr. AL-FALLOUJI (Iraq) said he agreed with the representative 
of the Union of Soviet Socialist Republics that there was a risk 
in including the reference to criminal offences. Doctors should 
not be turned into informers or intelli~ence agents. The duties 
of a physician should not include an obligation to give information, 
although he did of course preserve his ri~ht to do so as an 
ordinary citizen. 

51. Mr. DUNSHEE de ABRANCHES (Brazil) said that he could accept 
the oral sub"amendment suggested by Denmark) which it regarded as 
an improvement to its text. He did not agree) however, that his 
delegation's amendment could be construed as obliging a doctor to 
inform the police~ since it proposed that the domestic law in force 
before the outbreak of armed conflict should be applied. A second 
addition should perhaps be made stipulatin~ that tIle domestic law 
would also be respected. 

52. Mr. SANCHEZ DEL RIO (Spain) said that"" as one of the co··sponsors 
of amendment CDDH/II/2If. he wished to state his agreement with the 
representative of Brazil concerning thE:: Danish amendment. 

53. Mr; SCHULTZ (Denmark) said that he had suggested his oral 
amendment as a means of expressing his doubts concerning the 
paragraph as a whole. Having heard similar doubts expressed by 
other delegations; he was not convinced that the new paragraphc 
even with his added words, was the best solution. The ICRC text 
of paragraph 3 might after all be the best) ~nd he consequently 
wished to withdraw his oral amendment. He noted, however, that 
that amendment had been taken over by the co-sponsors of amendment 
CDDH/II/2ll. 

54. The CHAIRMAN said he would now put to the vote the joint 
amendment- (CDDH/II/211)) it being understood that the Danish sub 
amendment had been taken over by the co~sponsors of the joint 
amendment. 

The joint amendment, as a~ended. was rejecte~ by 32 votos to 
9, with"14 abstentions. 
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55. The CHAIRMAN asked if the United Kingdom representative wished 
to retain the phrase "in relation to the armed conflict". 

56. Mr. MAKIN (United Kingdom) said that as he had voted against 

amendment CDDH/II/211, he wisi1ed to withdraw his own amendment. 


57. The CHAIRMAN invited the Committee to consider the amendment 

to article 16 by Australia and seven other countries (CDDH/II/212), 

He asked whether it was considered to be a drafting amendment or 

not. 


58. Mr. BOTHE (Federal Republic of Germany) said that there were 

slight differences of substance in the joint amendmen-s in relation 

to the original ICRC text; the Belgian amendment (CDDH/II/l) had 

been withdrawn. He felt therefore that the joint amendment was 

an amendment of substance rather than a drafting matter and the 

sponsors would like a vote on the new wording. 


59. There had been a drafting problem because the prohibition to 
induce positive action and the prohibition to induce abstention 
or omission were now expressed in one sentence. The Working Group 
had used the English version~ as further work would be required on 
the French version. The main improvement was the fact that the 
rules which medical personnel might not be forced to violate were 
spelled out in a IDore complete and detailed manner. The relevan~ 
norms were to be found_ first in the Geneva Conventions and the 
Protocols themselves; secondly, in the rules of medical ethics 
designed for the benefit of the wounded and sick= as opposed to 
those rules concerning only the interests of the profession; 
thirdly, in other rules designed for the same purpose and applicable 
in a specific case. The Belgian amendJ11ent had been withdrawn on 
the understanding that the prohibition of the administration of 
drugs to induce revelation was clearly stated in article 11 as 
amended in document CDD~f/II/43, 

60. The CHAIRMAN put to the vote the joint a~endment (CDDH/II/212). 

The joint amendment was adopted by 48 votes to none, with 5 
abstentions. 

61, The CHAIRMAN said that there remained to be settled the question 
of the Uruguayan amendment. He asked whether the Committee wished 
to vote on it. 

62. Mr. AL-PALLOUJI (Iraq) suggested that, in the light of the 
discussion) the amendr.1Cmt might be considered to have been with·' 
drawn. 

63. Miss MINOGUE (Australia) said that the Committee's view had 
already been expressed throu~h its support of the United Kingdom 
amendments to sub-paragraph (c) (CDDH/II/209). 
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64. The CHAIRMAN said that the Drafting Com~ittee would submit a 

final version of article 16~ as a whole, as amended" 


Article 15 - Civilian medical and religious personnel (CDDH/l; 

CDDH/II/216) (continued) 


65. The CHAIRMMJ suggested that 9 since the Netherlands amendment 
(CDDH/II/216) to article 15 had already been sufficiently discussed 
at an earlier meeting and had now been circulated in all four 
languages~ he might be permitted to put it to the vote without 
further delay. 

It was so agreed" 

The Netherlands amendment (CDDH/II/216) was rejected by 13 
votes to 6 with 29 abstentions. 

,Proposed new article 18 bis - Missing and dead: graves (CDDH/56; 
CDDH/II/56) 

66. The CHAIRMAN welcomed Mr. Marc Schreiber, Director of the 
United Nations Division of Human Rights, Rnd invited him to 
address the Committee. 

67. Mr, SCHREIBER, (Director of the United Nations Division of 
Human Rights) said that it was a special pleasure for him to 
address the Committee as an observer for the United Nations, 
particularly in view of his past association with the preparatory 
work for the Conference carried out by expert bodies. The 
Secretary-General of the United Nations had been requested by the 
General Assembly to draw the attention of the Conference to 
resolution 3220 (XXIX) adopted by the General Assembly at its 
twenty-ninth session on "Assistance and co· 'operation in accounting 
for persons who are rnissinp or dead in armed conflicts". That 
resolution was yet another example of the continuinR interest of 
the United Nations in the protection of the human rights of persons 
involved in armed conflicts. The Committee would remember the 
resolutions adopted by the General Assembly in previous years on 
various aspects of the problem. The voting on resolution 3220 
(XXIX)~now transmitted by the Secretary-General,had been 95 in 
favour 3 none against) with 32 abstentions. Once again, the support 
of the General Assembly for the full application of the 1949 Geneva 
Conventions by all the Parties and for the work of the ICRC had 
been emphasized in the strongest terms. 

68. In particular, the United Nations resolution was concerned with 
the missing and dead in all armed conflicts. It stressed, among 
other points; that "the desire to know the fate of loved ones lost 
in armed conflicts is a basic human need which should be satisfied 
to the greatest extent possible, and that provision of information 
on those Who are missing or who have died in armed conflicts should 
not be delayed merely hecause other issues remain pendinp;". 
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69. Resolution 3220 (XXIX) was thus a purely humanitarian on8. 
It did not refer to any particular conflict and only to present and 
future situations where the gravest anxieties of mothers, children 
and parents mi~ht be alleviated by manifestations of good will by 
those who would furnish information or permit that; in accordance 
with the most sacred traditions of all civilizations) the next··of·, 
kin of those who died in armed conflicts might be assured that 
proper burial had beon given to their loved ones. 

70. Mr. BOTHE (Federal Republic of Germany)) introducin~ amendment 
CDDH/II/56 on behalf of the sponsors. said that the new article 
18 bis that it proposed] concerning missing and dead persons and 
graves) might be considered 9 from the humanitarian point of view; 
one of the most important additions to the ICRC draft. To mitigate 
the suffering of the families of those who disappeared in war by 
removing the uncertainty about their fate and to give them an 
opportunity to remember tJlcir dead in tho place where their remains 
lay was a fundamental humanitarian principle. Such principles 
were already included in the so-called Oxford Manual of 1880 and 
in The Hague Regulations of 1899 and 190717 ~nd in the Geneva 
Conventions of 1906, 1929 and 1949. 

71. The basic obli~ations resulting from those instruments could 

be summed up as the ri~ht to an honourable burial; the duty to 

mark and maintain graves; the duty to secure and exchange 

information on the missing and the dead as well as their graves; 

and the duty to allow exhumations. 


72. Those principles had b~en recognized by the United Nations 
General Assembly in resolution 3220 (XXIX)] adopted in 1974. The 
existing provisions had had a salutary effect in many conflicts, 
but they left a number of r:eps and the purpose of amendment 
CDDH/II/56 was to remedy those shortcomings. The proposed 
improvements were concerned with five main issues. First) the 
existing provisions did not cover all categories of missing and 
dead persons, in particular those civilians who were not internees 
protected by the fourth Geneva Convention of 1949. Second, the 
provisions with regard to the maintenance of graves and the 
keepin~ of records thereof needed elucidation. Thirdly; the 
access to graves was not expressly ~ranted in the provisions; 
fourthly. the duty to allow exhumation and return of the remains 
needed to be made clearer; fifthly, the duty to secure and exchange 
information on the missing and dead needed to be strengthened. 

!I Annexed to The Ha~ue Convention No. IV concerning the 
Laws and Customs of War on Land. 
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73. Reviewing the proposed new article 18 bis paragraph by 
paragraph~ he pointed out that paragraph 3 was an extension of the 
existing obligations to mark and maintain graves 3 as set forth in 
the Geneva Conventions, to cases which were not covered, especially 
cases of civilians who were not internees. He suggested that the 
text might be further improved by the insertion of the words "search 
for, locate and" before "properly mark". 

74. Paragraph 4 was a clarification of the duty to maintain graves. 

75. Paragraph 5 (a) was a clarification of the procedure anQ time 
with respect to th~ duty to allow the exhumation and return of the 
remains of a deceased person. It was also an extension as concerned 
cases not yet covered. He accepted the amendment submitted by the 
United Kingdom delegation (CDDH/II/56/Rev.l). 

76. The right of access to graves guaranteed by paragraph 5 (~) 

was an obvious and fundamental humanitarian need. 


77. Paragraph 5 (c) provided fbr bilateral agreements between the 

States concerned for the protection and maintenance of graves. 

Such bilateral agreements were the best way of regulating the many 

detailed questions which might arise in that respect. 


78. Paragraph 6 provided that the home State of the dead should 

bear the cost of maintaining graves if the State in which the 

graves were situated offered to return the remains. In the view 

of the sponsors that was a necessary corollary to the duty of 

maintaining such graves. Otherwise 9 the State responsible for the 

maintenance of the graves might rightly feel itself overburdened. 


79. Paragraph 7 provided that each Party to 'he conflict should 

try to obtain information on missing persons in general. That met 

a fundamental humanitarian need. which was not yet fully and 

explicitly covered by existing treaty obligations. 


80. Paragraph 8 provided that it was the duty of each Party to the 

conflict to exchange information in cases not yet covered by 

existing treaty provisions. 


81. Paragraph 9 was meant to facilitate the identification of dead 

or wounded civilians in a way similar to that followed in the case 

of combatants. There were obvious difficulties in such an under·- 

taking so all that could reasonably be r8quired was an endeavour to 

make a proper means of identification available but not strict 

compliance with the provisions in all cases. 


82. Paragraph 10 wnich stated that the article was supplementary 

to existing provisions. was designed to make it clear beyond all 

doubt that existin~ obligations would not be weakened and remained 

intact with all their stringent and detailed regulations. 
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83. It might be argued that Part II of draft Protocol I, concerning 
the wounded and sick, was not the right place for the provision on 
dead and missing persons and graves. If article 18 bis was to be 
included in Part II, the title should perhaps be changed. What 
was important, however, was not its place inche Protocol, but its 
'substance; where it should be placed could be left to the Drafting 
Committee. 

84. Mrs. BUJARD (International Committee of the. Red Cross) said 

that the ICRC had followed with interest the discussion on amend~' 


ment CDDH/II/56 referring to search for missing and deceased 

persons during hostilities, and to the communication to the 

country of origin of information concerning such persons. The 

question of transmitting information on dead and missing persons 

was already widely covered by the 1949 Geneva Conventions. In 

accordance with those Conventions the Parties to a conflict were 

obliged to take steps to register all information required to 

identify the wounded,. sick and dead of the adverse Party which 

they had gathered on the battlefield. As regards persons 

protected by the third Geneva Convention of 1949, the parties to 

a conflict had the duty to register all information in order that 

the families of those who had become prisoDers of war in their 

hands might be informed rapidly. They also had the duty to 

receive and transmit information on civilians protected by the 

fourth Geneva Convention of 1949 who were in their power. 


85. Such information was to be transmitted without delay to the 

national information bureaux which were required to transmit it 

immediately to the Powers concerned through the Protecting Power 

and the Central Tracing A~ency. It included information on 

soldiers killed in combat or who had died from their wounds in 

internment camps3 and also on civilians who ha.d died after having 

been taken prisoner, placed in assigned residence or interned. 

Death certificates or authenticated lists of deceased persons had 

to be supplied to the competent authorities, as also wills, money 

and personal effects. 


86. The Conventions were silent on one important matter: they did 
not oblige the Parties to a conflict to search at all times for 
soldiers of the opposing side whose names did not appear on the 
lists of captured or deceased persons. Nor were they obliged to 
carry out such searches in the case of civilians. Althou~h the 
ICRC had not put forward any proposal on that subject, it felt that 
draft Protocol I should include a provision ,calling on the Parties 
to a conflict to search for missing persons whenever that was 
possible and at the close of hostilities at the latest. Such a 
provision would be in line with the request made at the XXIInd 
International Conference of the Red Cross, held at Teheran in 1973 
(resolution V)3 and with the United Nations General Assembly 
resolution 3220 (XXIX) entitled "Assistance and co-operation in 
accounting for persons who are miseing or dead in armed conflicts". 
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81. If Committee II adopted a proVlslon on the lines of amendment 
CDDH/II/56 9 the ICRC would be glad to see a reference to the Central 
Tracing Agency which was responsible for informing families of the 
fate of victims of armed conflicts, included in the text. 

88. The logical place for a provision on missing and dead persons 
would be Part II of draft Protocol I. It would be a welcome 
addition to Article 15 of the first Geneva Convention of 1949. 

89. Mr. MAIGA (Mali)~ Rapporteur, requested that the statement by 
the ICRC representative should be issued as a Committee document. 

The meeting rose at 12.55 p.m. 
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Sur-Tr·~ARY RECORD OF 'rHE TWENTIETH I-lEETING 

held on. Friday, 14 Pebruary 1975, at 10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CJDH/l) (continued) 

Proposed new article 18 bis . ¥issin~ and dead; ~raves (CDDH/56, 
CDDH/56/Add.2; CDDH/Il/56/Rev.l, CDBH/II/gO; CDDH/II/204~ 
CDDH/II/220; CDDH/II/22l) (~~nti~yed) 

1. The CHAIRMAN said that the various amEn~ments sub~itted to 
article 18 bis would be considered in the order of the ~ara~raphs 
to which they related, 

2. Mr. FIRN (New Zealand) explained that his delegation's amend
ment (CDDH/II!220) was intended to fill a Bubstantial gap in the 
existing definition of ilhoTi1e State H in prorosed article 18 bis. 
As it stood) that definition fail(~d to t2.'.ze3.CCount of the -
possibili ty that vrhat had. orir<:inally been the hOGe .State of a 
deceased person ~ifhtl as a result o~ the conflict, become divided 
or be absorbed into another State. There were a number of 
situations; in fact; in which there mifht ~e no home 2t3te to 
request exhumation~ for exawple. In addition~ the amendment 
introduced certain minor draftinv changes that were thouGht to 
improve the text. 

3. Mr. MODICA (Italy) said that his delegation was.in fauour of 
including article 18 "bis in draft Protocol I, but sus[ested that 
the words "in such a \"ay th8t~ wherever possible .. the identity of 
the deceased person should always be recognizahla'i (CDDE!II!221») 
should be added to parae,raph 4;, after the; '."ords it j mpropcr 
disturbance". It was as important for the relatives of the dead 
that identification should be ensured as that dama~e should be 
prevented. 

4. Mr. i'-1AKIN (United Kingdom) said that J althou~h his deler>;a tion 
was a sponsor of the proposed article 18 bis, it was submitting an 
amendment (CDDH!II!56!Rev.l) becau~e therewere b.'o points on l"hich 
the article could be misinterpreted or misunde~stood. The 
reference in paragraph 5 (a) to repatriation of remains could b2 
interpreted as allowing th~ exhumation of established ~raves~ e.~.; 
from the First Forld "'far. That '\'las not the intention 2.nd manv 
home States would object to it; the a~endment wo~ld give the v 

home State the ri~ht to object. 
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5. The question of the repatriation o'L' re;;!?ins i"iad to be settle;} 
in an orderly manner. Families should not be allowed to arrange 
repatriation after the end of hostilities and tdfore bilateral 
arrangements between host and home State hact been made, unless that 
was known to and approved by the home State. It w~s better that 
any doubts on that point should be removed. 

6. The amendment also allowed the repatriation of personal 

effects without the home State havin~ to ask for it or being able 

to object to it. That was not clear from the existin~ wording, 

which ~ould be read as contravening Article 16 of the first 

Geneva Convention of 1949 and Article 19 of the second Deneva 

Convention of 1949, under which it was the duty of the host State 

to repatriate the personal effects of dead military ~ersonnel of 

the adverse Party. A similar obligation was imposed by Article 

139 of the fourth Geneva Convention of 1949 in respect of 

protected persons covered by Article 136 of that Convention. 

Since draft Protocol I covered a wider range of persons, it would 

seem right to extend that arrangement to them. 


7. Lastly, the amendment still allowed repatriation even if there 
was rio home State, and consequently no one was allowed to object. 
That might be the case) for €x2.mnle; if a defeatec" State broke up 
into two or more ~eparate States) neither of which was interested 
in some or all of the dead, although their families mi~ht still 
wish to have the remains repatriated. 

8. The points he had made could perhaps be covered in a differ2nt 
way and he would be happy if the Draftin~ Committee could find a 
better method of doing so. 

9. Mr. FIRN (New Zealand) pointed out that article 18 bis~ as it 
stood, did not state ,·!ith sufficient clarity the conditions under 
which exhumation would be permitted. The ~0neral principle that 
graves should be respected was stated in para~raph D and a certain 
limited duty to exhume was laid down in p&rasraph 5 (a). In the 
view of his delegation~ exhumation should he the subj~ct of closer 
control, the precise nature of which should be specified in the 
Protocol. It was for that reason that his delecation.together 
with that of Canada, had proposed amendments (CDDH/II/204) which 
would make exhu~ation nermissible onlv in the three situations 
listed. They had sou~ht to strike aUbalance between the general 
principle of respect for graves and the need to exhume) "'hich would 
arise from time to time. Th~ home State would either request 
exhumation~ consent to it or) at the very least. be consulted or 
informed about it. 
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10. I'I]iss KATZ (International Committee of the Red Cross) briefly 
described the role of the Central Tracing Agency provided for in 
Article 123 of the third Geneva Convention and Article 140 of the 
fourth Convention~ The ICRC was responsible for the operation of 
that Agency, whose activities were not ~~mited to. the forwarding 
of information on prisoners and on the dead t.() the authorities 
concerned and the fam11ies of the parsons in question. The 
Agency recorded all available information; both official and 
unofficial. together with all requests for infor~ation. It also 
conducted investigations to find out what ha4 happened to those 
reported missing and r0corc:ed its fir~dinf:'" iJurinr: hostilities 
it was responsible for contacts between prisoners and their home 
countries and afterwarCs it constituted an invaluable store of 
information on prisoners, hospital cases and 6eaths. 

11. Because of the scope of its docu;'Ientati_on) the Agenc~' was 
able to make use of incomplete or erroneous information by comparing 
doubtful information with other data iri its possession. It should 
be borne in mind that 9 ovling to the destruction cs.nsed by the 
conflict, the home state mi~ht be unahle to make ~ull use of the 
information provided Ly t~1(; ac."c:rse Party tlJ.rousr-L the medium of 
the Protectin~ Power. There a~ain the fjlc~ of the A~ency could 
be of inestimable v~lue. 

12. The CEfdRr'1.lHJ saic~ tha.t tLe :;'1cpublie of Viet·~J3.m had submi tte·d 

a new Section III of Part II of drsft Protocol I~ consisting of 

articles 32 bis, 32 tel' Rnd 32 Guater (CDDH/II/90). Since the 

amendment covered the'Sa r ,10 E'ubjecf- as article; ItS bis it could be 

discussed together with that article. 


13. f1r. 0UACH TOiJG D1TC (Re~ubli'.:! of V:;'et"Nar",) sG.id that. as the nevl 
Chapt~r proposed by his dele~ation would be entitled "T~e Missing 
and Dead"; the ti tIe of Part II s!'Jould c;ccordin[:ly becone "Hounded, 
sick, shipwrecked and missin~ persons". An ajdition should also 
be made to article 8 (Definitions) to i:nclude a definition of 
"missing", to indicate that a missing person, whether ~ilitary or 
civilians was one who had not returned to his unit after a military 
operation or mission] or who had not returned to his home because 
of circumstances associated with the hostilities. That would 
cover both members of the armed forces and civilian officials ~~o 
miGht be kidnapped; captured or tak'2n away to an UnknOl'ln cJestina·· 
tion by the armed forces of the other Party to the conflict. 

14. The fate of such missing pers6ns ~~s uncert~in. They might 
have been captured or det2,ined by the ot!1er ?arty or ha"c ~,;one ov'.'Ol' 
to it; whether of their own free 1\Till or un(:.er cOf'lDulsion) or they 
might have taken refuge somewhere among the population. They 
might have died from disease, exhaustion or wounds. w~ile outside 
enemy hands. 
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15. Various articles of the Geneva Conventions were relevant in 

that connexion~ but hi§ delegation's arnendrent was concerned with 

situations not covered by those articles. Article 32 ter dealt 

with the burial of the'd~ad; it would ensupe the identification 

of the dead by providing for individual graves as opposed to mass 

graves: Article 32 quater was concerned with the repatriation of 

the bodies of the dead after the end of hostilities 'and with 

facilitating visits to Rraves by the families of the deceased, 


16. The CHAIR~1AJJ suggested that a l,Jorkin~ Group ;dght be set up 

to consider whether the various amendments could be combined to 

form either an article or articles, and vtether a new chapter was 

needed. 


17. Mr. MODICA (Italy) said that the purpose of his delegation's 

amendment to paragraph 5 (b) (CDDH/II/221) was to ens~re that 

authority to remove the re~ains of the deceEsed lay solely with 


·iha 	official Graves Re~istration Service of the home State and 
nof:~ith the relatives of the deceased. 

18. Mr. SIEVERTS (United States or America) ;::aid that his 

delegation. as orie of the SDonsors of &rticle 18 bis, welconed 

the Chairman IS SUIZf!estio!l that a v!orldJ!.'S Grou') sh~il-d be set up to 

endeavour to reconcile the various Droposals and produce an 

imprbved text. ~is delevation thou~ht that a reference should 

be made, in paragraph 8; fo the Central Traci!l~ A~ency, as also 

to tne information bureall.x set up clurinrr ,'n'med conflicts> and to 

both the Protecting Power and th2 sutstitute. lle hoped tbat the 

legal advisers or the representative of the IeRC v10uld be able to 

advise on the position of the article in Protocol I. 


19. Mr. NGUYEN VAN UJU (Democratic 02public of Viet'Ham) protested 
against the manoeuvres of tree 6.eles;ation of the R2public of Viet'I,ram, 
which was making use of its right to submit a~endments and was 
hiding ~ehind the cloak of humanitarian iaw in order to attack the 
other Party to the conflict in the absence of t~e latter. The 
whole world was aware of the fascist natu~e of the Sai~on r6~ime 
and of the way in which it had treated both military personnel 
and civilians belonging to the other party. 

20. Mr. HESS (Israel) said that in princinlo his delegation 
supported the proposed now article IP bis. He SIJ[~.,:,"ested, however; 
that in addition to the p,;<2neral reference unc2r pal'apT8.ph 10, 
specific reference should be made to two nroblems r~fcrred to in 
the first Geneva Convention of 19 LI9 j nanel;r: the Ibty to i1search 
for the dead and prevent their bcin~ despoiled!! (Article 15) and 
the Obligations concerninp; ffburial or cr8mation of the ()cad j 

carried out individually as far as circumstances permit!1 and other 
matters (Article 17). ~lose oblirations shoulct be specifically 
included in the Protocol" 
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21. The proposed Working Group might -"try to work out a provision 
whereby the Parties to the conflict would provide protection for 
the teams carryin~ out those tasks and ~ould~ by mutual agreement~ 
make arrangeme~~s to enable special teams to carry out the tasks 
~f searching fo~ the fallen in the area of combat and transferring 
the remains to their home State. Such tasks. would obviously, with 
the agreement of the Parties, be carried out often in the territory 
under the co~trol of the other Party and it was important that 
draft Protocol I should provide a permanent framework for such 
arrangements. 

22. Mr. i~IARRIOTT (Camtda) supported the sUf?;rrestion thp.t the whole 
question should be referred to a Working Group; in which his 
delegatiori would like to participate. He would submit some amend
ments to the Workins Group, including an amendment to paragraph 1 
on the same lines as that proposed by the New Zealand representative 
(CDDH/II/220). 

23. Mr. MARTIN (Switzerland) sur,r;ested that the Drafting Committee 
should be asked to cohsider the position of the stateless in 
connexion with paragraph 5 (a) and the United Kingdom amendment 
(CDDH/II/56/Rev.l). 

24. Mr. CZANK (Hungary) thought that the proposed article 18 bis 
could be considerably shortened, since the subject was amply 
covered under the Geneva Conventions of 1949. He also felt that 
it was not appropriate to deal with the question of war graves in 
the context of article 18 (Identification) and that it would be more 
logical for it to follow article 11 (Protection of persons). It 
was, after all. really concerned with the feelings of relatives of 
the dead. 

25. He supported the proposal to set up a Working Group and hoped 

it would act on his suggestions. 


26. Mr. CLARK (Australia) said that in principle his dele~ation 
suppo~ted the proposed new humanitarian article. but it would like 
to see certaln improvemen'cs ~ includinp; a better' defini tion of ilhone 
State Ii • : ~ would like to participate in the worY.: of the proposed 
lvorking Group and would submit some amcndl'Jents. 

27. He also suggested that the proposed article should be placcrt 
in a separate section of draft Protocol I. 

28. Mr. MARTINS (Nigeria) said that he shar~d the hupanitarian 
motives that had ins~ired the proposed new article. He supported 
the establishment of a Working Group and 8uS~cst2d, in the light 
of his own country's experience in civil war; certain points w~ich 
the working party mi~ht try to elucidate. There was the ~uestion 
for example; whether the definition of home St2.te would :J.pply to 
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mercenaries and whether mercenaries could be provided for under 

paragraph 2. ,While he \IT&S in full sympathv with the humanitarian 

motives of paragraph 3~ he wondered whether it should cover 

mercenaries, who usually entered a country ille~ally i~ an 

internal conflict. In his country the dead were respected and 

given decent burial; but to be required to maintain the ~raves 


of mercenaries would add insult to injury. Regarding para~raph 


5 (c), e~ery country had its regulations for maintainin~ 

cemeteries, but he had doubts about the idea of bilateral a~ree 

ments which would impose an obligation on a country l~!hich might 

not be concerned about its dead. 


29. Mr. QUACH TONG DUC (Republic of Viet-Nam), speaking in 
exercise of the right of reply, said that the Hanoi representative 
had abused his right to speak. As all lvere aware ~ his 01AJ'n 
delegation wished only to help the Committee in its work. Its 
motives were purely humanitarian and it had refrained from 
alluding to any delegation) both in its amendment and in introducing 
it. 

30. The CHAIRMAN appealed to all dele~ations to avoid att~cking 


other delegations. 


31. Mr. KHAIRAT (Arab Republic of Eg;l::'t) supported the principle 

underlying the proposed new article 18 bis but a~reed with the 

Hungarian representative that it could be shortened. He suppqrted 

the proposal to set up a 1rJorking Group, 1,'Thich he sugq;ested might 

consider changinq; the term iYHi~h Contractinp Parties" to cover 

all situations of conflict; revisin~ Dara~raph 5 (c) since the 

suggested bilateral agreements werc not aIt-rays practicable ~, 

perhaps the tasl{ should be givan to approC'riato international 

organizations; and considering whether the ~rovisions of 

paragraph 6 were appropriate in a document concerned with 

humanitarian matters. 


32. Mr. BOTHE (Federal Republic of Germany) said,that he agreed 

that the proposed new article 18 bis could be improved and was 

grateful for the many suggestions' made. He fully supported the 

suggestion that a Workin~ Group should be anpointed to overcome 

the difficulties and deficiencies, which were undoubtedly due to 

the fact that the article had not had the benefit of discussion bv 

ICRC experts. . 

33. He agreed that the definition of home State should be improved. 
While he was in favour of conciseness., he thoup;ht it might be 
difficult to shorten the article: there were many situations and 
loopholes to be covered, Hisdele<:<:otion would" however, co··operate 
with the Workin~ Group in an effort to make th~ article clearer qnd 
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more concise. He agreed wi tIl the SvriSi3 rcpres8ntoti v(;, s comment 
re~arding stateless persons _. a subject which needed careful thought. 
Consideration should also be given to thG suggestion by the 
representative of the Arab Republic of Egypt concernin~ international 
organizations. 

34. Mr. URQUIOLA (Philippines) supported the Droposal to set up a 

Working Group. He suggested that the proposed new article should 

be placed in a separate chapter ~nd broken up into shorter 

articles to facilitate discussion. 


35. 'The CHAIRrW.N suggested that the Working Group should be 

composed of members of the sponsoring delepations,. of delegations 

sUbmitting amendments and of representatives who had spoken in the 

discussion. and that the Chairman should be the representative of 

Nigeria. 


It was so agreed~ 

Article 19 .." States not parties to a conflict (CDDH/l: CDDH/ 45 ~ 


CDDH!56; CDDH!II/52. CDDH/II/2l5) 


36. Mr. PICTET (International Committee of the Red Cross); 
introducing article 19~ said th2t it had bebn considered appropriate 
to replace the former term ilneutral ri by IIStatesnot Parties to a 
conflict". since there were now varying dezrees of neutrality, such 
as non--belli::serence. 

37. Miss BASTL (Austria) said that a~endment CDDH/II/4 submitted 

by her dele~ation had been withdrawn. Introducing amendment 

CDDH/45 of behalf of the sponsors, she said that draft Protocol I 

introduced new terms for neutrality. namely "States not parties to 

the conflict" and liStates not cnfa~ed in the conflict", which 

appeared in articles 2. 9, 19, 32 and 57 and consequently concerned 

Commi ttees I", II and III, Articl2 9;, parap.:rapl" 3 of draft 

Protocol I linked the behaviour of a State not a party to the 

conflict with the provisions of Article 27 of the first Geneva 

Convention of 1949. but since that article used only the term 

"neutral State" she saw no reason for the change in terminology. 


38. If~ however, the new term was intended to enlarge the field of 
application "' as sup';pested in the Commentary to the draft Protocols 
(CDDH/3) "" her delegation could not accept such an idea.. The 
introduction of a term not used in the Conventions would be 
contrary to the understanding that the rules decided on by the 
Conference should supplement, not supersede, existin~ re~ulations. 
Moreover, it would b8 confusin~ to h~ve re~~lqtions directe~ to 
neutral States in the Conventions and additional rcrulations for 
States not parties to the conflict in the Protocols. and there 
would inevitably be difficulties of interpretation.' 
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39. Furthermore) the· terJ1l. "Ste>.t2;:' dot ;J2.!.,tic~; 'co tho conflict!: 

might endanger the very concept of neutrality. N8utral status) 

where States did not. and did not intend to) enter into armed 

conflict carried certain well-defined rights and duties, It 

implied a policy in wartime which was foreseeable and could be 

relied "upon. The use of an ill-defined and vague term, with no 

legal protection, would weaken the concept of neutrality and upset 

international legal safety. 


40. Mr. MAKIN (United Kingdom) 9 introducing amendment CDDHIII!52. 
said that the only substantive point was the omission of the'word 
licivilian il before the words "medical and religious personnel". 
There seemed no reason to exclude military personnel from the 
benefits of article 19 and thus prohibit neutrals from applying 
the appropriate provisions of that article, ~he present amendment 
should incorporate the amendment in document CDDH/45. 

41. Miss MINOGUE (Australia) introduced amendment CDDH/II/215, which 
superseded amendment CDDH/II/32. It was mainly a matter of 
drafting. but one proposal was substantive, By usin~ the words 
"any dead who may be found" instead of !lany dead collected lV 

, as in 
the original draft. her delegation sought to make the collection 
of the dead obligatory, Adoptio~ of article 18 bis would entail 
an additional obligation to return the deceased's belongings and 
hence the amendment proposed was doubly pertin8nt, 

42. The CHAIRMAN suggested that the Australian and United Kingdom 
amendments (CDDH!II!215 and CDDH/II/52) should be referred to the 
Drafting Committee. 

It was so agreed, 

43 .. Miss BASTL (Austria) pointed out that amendment CDDH/45 was a 
matter which concerned Committees I and II: as well as Committee II. 

It was agreed to refer amendment CDDH/45 to the Drafting 
Committee. 

Article 20 Prohibition of reprisals(CDDH/l CDDH/56; CDDH!II/24, 
CDDH!II!213. CDDH!II!214)·· . 

44. flr, PICTET (International Cownittee of the Red Cross), 
introducing article 20, said that the prohibition of reprisals 
covered the whole health field and had been ext~nded to civilian 
person~el in generalo The article covered the chan~es in dra~t 
Protocol I. 

45. Hr. FRUCHTERMAN (United States of America) ,'Ti thcrew his 
dele~ationls amendment (CnDH/II/2 U) in favour of the Australian 
amendment (CDDH/II/2l4), 
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46. Mr. FIRN (New Zealand) withdrew his delegation's amendment 
(CDDH/II/213) in favour of the Australian amendment (CDDH/II/214). 

47. Mr. CLARK (Australia) said that an endeavour had been made in 
his delegation's amendment to article 20 (CDDH/II/214) to improve 
~he text by picking up in the phrase "Measures in the nature of 
reprisals li all acts which might be called by any name but 
reprisals against the persons or objects protected by Part II of 
draft Protocol I. 

48. Further, looking at the persons protected by Par~ II j it 
seemed to the Australian delegation that the ICRC text was 
inadequate to afford protection particularly to the personnel to 
which reference was made. An examination of all the articles of 
Part II of draft Protocol I revealed a need to grant persons 
protection from reprisals for having, for example, offered medical 
care or assistance to the wounded and sick and shipwrecked. 

49. Mr. MARTINS (Nigeria) asked ,,,,hy the reference to religious 

personnel, which had appeared in the New Zealand amendment 

(CDDH/II/213), was now excluded. 


50. The CHAIRMAN sugge-stell that the Australian amendment should be 
voted on;- since it involved a broader concept, which might include 
retortion. 

51. Mr. MAKIN (United Kingdom) pointed out that the question of 
the prohibition of reprisals was dealt with in other parts of draft 
Protocol I and the wording used should be identical in all of" them. 
He therefore questioned "Jhether Coromi ttee II should t?ke" arty final 
decisioh on the text of article 20. 

52. Mr. ROSENBLAD (Sweden) said that the expression "measures in 
the nature of reprisals li in amendment CDDH/II/214 might cause 
confusion; it was better to use the "(r.TOrding of the Geneva 
Conventions, which constituted a traditional and accepted concept. 

53. Mr. AL-FALLOUJI (Iraq) said that he was in sympathy with the 
Australian amendment. T~e extension of the concept of reprisals 
to include retaliation was important in the case of article 20, 
which he regarded as supplementing article 16) paragraph 1. 

54. Mr. SOL? (United States of America) observed,that it was 
unnecessary fo broaden the concept of reprisals in article 20 to 
include retaliation, since retaliation was prohibited by a 
substantive part of draft Protocol I. He did not believe that 
the Australian amendment affected retortion. 
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55. He was in full agrement with the wording "protected by this 
Part H in the Australian amend~ent2 because the Protocol itself 
recognized that there were circumstances in which protected objects 
were used for acts harmful to the enemy after they ceased to be 
protected. The purpose of the second part of the United States 
amendment (CDDH/II/24), which had been withdrawn, had been similar, 

56. Mrs. MANTZOULINOS (Greece) said that the expression "the 

persons and objects protected by this Part" included religious 

personnel. 


57. With regard to the expression "measures in the nature of 
reprisals", she agreed with the United Kingdom representative that 
the terminology used in all references to reprisals in the Protocol 
should be identical. In Committee III, which dealt with reprisals 
against the civilian population, the traditional term used in the 
Conventions had been retained. 

58. Mr. MARRIOTT (Canada) pointed out that in the F~ench text of 

the first Geneva Convention of 1949 the words "les mesures de 

repr~sailles" were used. whereas in the English text the 

corresponding term was "reprisals". 


59. Mr. CLARK (Australia) said that in the expression "measures 
in the nature of reprisals" the operative word was "reprisals" and 
it should not be confused with retaliation. 

60. He personally did not consider thnt it was desirable to follow 
tradition blindly; indeed, it was incumbent on the Conference to 
develop the law. The measures referred to were prohibited when 
they related to "the persons and objects protected by this Part". 
The persons in question includ~d r?ligious personnel, 

61. Mr. AL-FALLOUJI (Iraq) said that he was well aware that there 
were special provisions coverin~ reprisals but they related to the 
civilian population, Article 20 was concer~ed with a specific 
case) namely that of people who were most exposod to special risks; 
as the risks increased, the ~uarantees against reprisals had to be 
increased proportionately. 

62. The Australian compromise did not satisfy him fully. There 
was no necessity to link the provisions of article 20 with the 
general principles relating to reprisals set out elsewhere in the 
Conventions and the Protocols, His delegation would like the 
Conference to adopt a text for article 20-w~ich ensured that the 
guarantees were on a par with the risks incurrod, 
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63. The CHAIRMAN put to the vote the words "measures in the nature 
of reprisals" ih the Australian amendment (CDDH/II/214). 

The words "measures in the nature of reprisals" in the 

Australian amendment were adopted by 15 votes to 8) with 32 

abstentions. 


64. The CHAIRMAN said that" if he heard no objection, he would 

take it that the Conmittee agreed to refer the remainder of the 

Australian amendment to the Drafting Committee. 


'It was so agreed. 

ORGANIZATION OF \.JORK 

65. Mr. FIRN (New Zealand) said that~ while he had no objection to 
considering the articles in draft Protocol II that corresponded to 
the articles in draft, Protocol I, if that was the wish of the 
majority~ he considered that it should be done on an ad referendum 
basis; as was being done in Committee III. It was not clear at 
the present time what the precise scope of Protocol II was going 
to be. It was therefore desirable to await the decision of 
Committee I on that subject before embarking on a detailed 
consideration of articles in draft Protocol II. 

66. Mr. BRAVO (Mexico) said that his delegation wished to reaffi~m 
the reservations which it had already made concerning the scope of 
draft Protocol II. 

67. Hr. SOLF (United States of America) said that, in his view~ 
although the question of the scope of Protocol II w~s important~ it 
was not quite so relevant with respect to the wounded) the sick and 
the shipwrecked as it was with respect to the articles considered 
by Committees I and III. 

68. He agreed with the New Zealand representative that it was 
essential to consider draft Protocol II ad referendum. He would 
recommend a discussion of general principles concerning the purpose 
of each article, it being left to the Drafting Committee or a 
Working Group to bring the actual texts into line with those in 
draft Protocol I. The purpose of document CDDH/II/222 was to 
assist that work. The reference to article 11 in the penultimate 
column against article 14 was incorrect; it should read "17". 

69. Mr. KRASNOPEEV (Union of Soviet Socialist Republics)9 supported 
by Mr. lffiKIN (United Kingdom), said that to embark on a detailed 
consideration of the relevant articles of draft Protocol II at the 
present juncture would be pointless. It was only after the 
Drafting Committee had concluded its work and Committee II had taken 
decisions on the articles in draft Protocol I which it had referred 
to the Drafting Committee that a detailed study of the relevant 
articles in draft Protocol II would serve any useful purpose. 
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70. 	 The CHAIRMAN said that, if he heard no objection, he would 
take 	it that the Committee wished to follow that course. 

It was so agreed. 

The meeting rose at 12.55 p.m. 
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SUMMARY RECORD OF THE T1.!JENTY·-FIRST MEETING 

held on Tuesday~ 18 February 1975. at 10 a.m. 

Chairman: ~1r NAHLIK (Poland)0 

ORGANIZATION OF WORK 

1. The CHAIRMAN suggested that as the term Hcombat zone" in 

connexion with which the Swedish representative had submitted a 

memorandum) also fell within the competence of Committee III, the 

exact term to be used should be discussed by a Working Group 

consisting of three members of that Committee and three from 

Committee II. The latter might be representatives of Sweden 

and the Ukrainian SSR. or the represertative of Mali. who was 

also a member of Committee III. 


2. With regard to the suggestion that the session might finish 
earlier than had been originally intended] he was in favour of 
maintaining the original termination date, by which time the 
Committee would probably have completed its work, so that a 
possible third session miq,ht be devoted to plenary meetin~s only. 
He would report to the Committee on Friday) 21 February on the 
decision reached at the forthcomin~ meetin~ of the General Committee. 

3. Since the Committee had completed the discussion of the 
corresponding articles of draft Protocol I~ it could now proceed 
to discuss articles 12 to 19 of draft Protocol II (corresponding 
to articles 9 to 20 of draft Protocol I. already referred to the 
Drafting Committee) ~ leavin,!:,: article 11 and the relevant amendments 
and the corrections to article 8 of draft Protocol I aside until 
the Committee had finished the rest of its work) since it was 
advisable to postpone the consideration of definitions until all 
the other articles had been discussed. 

4. He would be grateful to the Draftin~ Committee if it would 
kindly accelerate its work in order to be able to submit its report 
on articles 9 to 20 of draft Protocol I to the Committee as soon as 
possible. He thought that the Drafting Committee could leave 
questions of translation to the Conference's translation services 
and that considerations of style, such as punctuation, for instance) 
should be left to the Conference's Drafting Cornmittee~ which in any 
case would still have to review the entire text of the Protocols. 
In order to enable the Drafting Committee to expediate its work J 

Committee II would not meet again until Friday, 21 February 1975. 
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5. It was regrettable that the summary record of the Committee's 
nineteenth meeting (CDDH/II/SR.19) contained no reference to the 
difference of opinion which had arisen between himself and the 
Spanish representative or .. indeed, to his request that amendments 
to articles 12 to 19 of draft Protocol II should be submitted by 
Friday~ 14 February, so that they might be circulated in the 
different official languages for discussion at the ~urrent meeting, 
in accordance with rule 29 of the rules of procedure. He had 
drawn up the agenda for the current meeting on the basis of the 
consensus reached at the 19th meeting and on the understanding that 
all amendments would be submitted in time. Since no objection had 
been raised "rhen he had outlined the Committee's work for the 
current week> he wished to knOl,r whether the Committee was prepared 
to discuss those articles and the amendments just submitted . some 
of which appeared to be purely draftin~ proposals. 

6. Mr. SOLF (United States of America) said that when the Chairman 
had made his request concerning the submission of amendments, the 
United States and other dele~ations had pointed out that if such 
amendments were submitted before the Draftinp; COITllilittee's report on 
articles 8 to 20 of draft Protocol I had been circulated, so many 
amendments mizht be submitted that the COT'1mi ttee' s work 1'lould be 
seriously complicated. His delc~ation had therefore proposed that 
the Committee should discuss those articles (lS they had been 
prepared by the Drafting Committee, in order to determine whether 
they served as a suitable basis for the discussion of draft 
Protocol II. Any sUbstantive decisions would be referred to the 
Drafting Committee~ in order to coordinate the wording of the two 
Protocols as closely as possible. ~he United States delegation had 
therefore submitted the comparative table in document CDDH/II/222 
to assist in that exercise. 

7. Mr. SANCHEZ DEL RIO (Spain) said that his delegation had not 
opposed the discussion of draft Protocol II. but merely the 
procedure proposed by the Chairman) and had withdrawn its point of 
order when the Chairman had ex~lained that a conse~sus had been 
reached. He was therefore surprised that his opposition to that 
proposal had been mentioned at a subseauent meeting. 

8. The CHAIRMAN apologized for any misunderstanding that had arisen. 

9. Mr. MARRIOTT (Canada) said he endorsed the United States' 
approach to draft Protocol II. Although most of the a~endments 
recently submitted appeared to relate to drafting~ some of them 
concerned matters of substance. With re~ard to the Chairman's 
proposal to defer co~sideration of article 11 of draft Protocol II 
until a decision had been reached on article 8 of draft Protocol I. 
some of the definitions in the latter article were not necessarilY" 
appropriate to draft Protocol II and he could see no reason why the 
articles in that Protocol should not be taken in order. 
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10. The CHAIEHAH said he had understood the Committee to have 
agreed as a general principle that the consideration of all 
definitions should be postponed until the other articles had been 
discussed~ because further definitions might prove necessary as 
the work of the Draftins Committee proceeded. The discussion of 
article 8 at the first session had occupied much time and it had 
been found impossible to adopt any definite decisions on that 
subject. He noted the Canadian delezation's reservation and took 
it that the rest of the Committee was prepared to leave article 11 
of draft Protocol II and ttle relevant amendments and the corrections 
to article 8 of draft Protocol I aside until it had completed the 
remainder of its work. 

It was so agreed. 

11. Mr. MAKIN (United Kingdom) said he had understood that the 
Committee would deal "lith articles 12 to 19 of draft Protocol II 
as soon as it had concluded its work on the correspondin~ articles 
of draft Protocol I. So far) it had reached no decisions except 
to refer those articles to the Drafting Committee. His delegation 
was, however. prooared for a Feneral debate on articles 12 to 19 
of draft Protocol 11. It h-,:l nn ~"r-'rn('~t-" to JTlav.~'x~E']lt with 
regard to the substanc2 of article 16, para~r~ph 3. of draft 
Protocol I. which was inappropri2te to draft Protocol II because 
it dealt with a party adverse to medical personnel. In an internal 
conflict there were three parties; two of which were fi~hting and 
the third the majority . was not fighting and therEfore could not 
be regarded as an adverse party. Except for military doctors) most 
medical personnel belon~ed to the third category. 

12. r~r. KEASNOPEEV (Union of Soviet Socialist Repub'lics) endorsed 
the United Kingdom representative's remarks concerning the proposal 
for dealing with draft Protocol II. If the Committee were to 
discuss those articles before it had concluded its work on the 
corresponding ar~icles of draft Protocol I) it would contravene 
the decision taken at the first session of the Conference. 

13. The Australian amendment in document CDDH/II/225 was an 
entirely new text taking into account the consideration of article 
11 of draft Protocol I. which the Committee had not vet adopted. 
It might save time if the Drafting Committee were toUdeal with that 
article) which corresponded to article 12 of draft Protocol 11_ and 
were to determine whether the definitions were suitable for 
application to internal conflicts. 

14. Mr. CLAEK (Australia) said that his delegation was not aware 
that the Committee had decidod to defer consideration of article 11 
of draft Protocol II until it had concluded its work on articles 12 
to 19 of that Protocol. However, in the light of the experience of 
the discussion of article 8 of draft Protocol I at the fir3t session; 
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such a course might be prudent o although the definitions of 
"medical unitl1 and "medical personnel" had a bearing on articles 
12 to 19. He apologised for sUbmitting his Rmendments so late, 
but had understood that they only had to be submitted by Monday, 
16 February,: and in any case had been unable to submit the amend-
ment to article 12 of draft Protocol II (CDDH/II/225) until the 
position concerning article 11 of Protocol I had beeh clarified. 

15. Mr. BOTHE (Federal Republic of Germany) suggested that the 
Committee could reach an immediate decision on the amendments 
which proposed the deletion of certain articles. With regard to 
the rests it would be premature to take any action until the 
Committee had seen ths Draftin~ Committee's report on the 
corresponding articles of draft Protocol I. To speed up its work, 
the Committee might wish to refer the articles it had decided not 
to delete~ with the relevant amendnents, to the Drafting Co~ittee. 
which could then submit ~ revised text worded in conformity with 
the corresponding articles Qf draft Protocol I. 

16. Mr. MARTIN (Switzerland) said it was e~ident from the useful 
comparative table submitted by the United States dele~ation 
(CDDH/II/222) that article 12 of draft Protocol II could not be 
discussed until the Drafting Committee had completed its studies 
of articles 10 and 11 of draft Protocol I; that there was no 
provision in draft Protocol I comparable to article 13 of draft 
Protocol II and that article 14 of draft Protocol II was reflected 
in paragraphs 1 to 3 of article 11 of draft Protocol I. con~ 
eequently, if the Drafting Committee could submit definite texts 
for articles 10 and 11 of draft Protocol 10 the Committee could 
begin to discuss articles 12 to 14 of draft Protocol II without 
contravening the original decision not to discuss the articles of 
draft Protocol II until a decision on the corresponding articles 
of draft Protocol I had been reached. 

17. Mr. SOLF (United States of America) J speaking as Vice--Chairman 
of the Drafting Committee) said that the Dr~fting Committee had 
completed its work on the articles up to and including article 12 
and would complete th~? draftinp.; of articles 13 and 14 at its next 
meeting. He had understood. however) that the Chairman of 
Committee II was awaiting the Draftino:: Committee's report on its 
work up to article 20. 

18. He wished to point out that the article of draft Protocol I 
which corresponded to article 14 of draft Protocol II was 
article 17, not article 11 as was stated in document CDDH/II/222. 

19. The CHAIRMAN said that the Committee's work would be 
facili tated if it ha_d the Dr2ftinrr Commi ttce' s report on a set of 
articles constitutin~ an ag~rE~ate. He asked when the Drafting 
Committee hoped to finish worle on articles 9 to 20, 
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20. Mr. SOLF (United States of America) replied that the Drafting 
Committee hoped to complete its work by the end of the week j with 
the exception of articles 18 and 18 bis, for which special Working 
Groups had been set up. 

21. Mr. MARTINS (Nigeria)" Chairman of the Working Group on 
article 18 bis, said Tuesday. 18 February, was the last day for the 
submission of amendments and tha.t the Working Group would start 
its work on Thursday. 20 February. It was~ however, waiting for 
the Working Group on article 18 to finish its work. 

22. Mr. Jl.L.. FALLOUJI (Iraq)~ Ciuirman of the 1.>Jorking Group on 

article 18~ said that the Group hoped to finish its work in one 

more meeting. 


23. The CHAIRMAN asked whether the Working Groups on articles 18 
and 18 bis could submit their reports by Thursday, 20 February, so 
that the-Gommittee could discuss them the followin~ day. 

24. Mr. MARTINS (Nigeria). Chairman of the Working Group on 

article 18 bi s s~jr1 joe t.houP'ht th:.:)t; f-llctt 1I?ol11d h' 'OJmost 

im[)uss it L:. 


25. Mr. AL~FALLOUJI (Iraq)" Chairman of the \·Jorking Group on 

article 18 j replied that his Group could almost certainly submit a 

report by Thursday, The fact that some delegations were members 

of both Groups might: however. cause difficulties. 


26. Mr. BOTHE (Federal Republic of Germany) explained that the 

speed at which the Working Groups could go depended ,on the number 

of representatives attending meetings. which was often limited, 

and on the availability of int,rpretation facilities. 


27. Mr. SCHULTZ (Denmark).- commenting on the structure of Part III 
of draft Protocol II. said that there might be some danger in 
laying down very detailed rules in tha.t Protocol 

J 
for they might 

result in false counter-conclusions in relation to dr~ft Protocol I: 
people might wonder why a rule set out in detail in draft Protocol I 
did not appear among the detailed rules in draft Protocol II,. and 
assume that it was not applicable to the latter Protocol - an 
assumption 1fThich could easily lead to acts contrary to humanitarian 
law. Moreover~ there was a lack of balance between the rather 
detailed rules on wounded 5 sick and shipwrecked persons in Part III 
and the very much more concise rules on bivil defence in Part V, 
Chapter II. 

28. In principle, he was in favour of a. fairly short and very 
general chapter, like Part V, Chapter II. He would be willing to 
submit an amendment alon~ those lines, but thought it mi~ht be-wiser 
to set up a small Working Group to consijer the whole of Part III 
and to find ways of making it more general. 
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29. Miss MINOGUE (Australia) said that she had been about to 
suggest a plan of work similar to the one put forward by the 
Chairman. 

30. Mr. MAKIN (United Kingdom) said he would not have thought that 
there would be much support for incorporating the substance of 
articles 18 and 18 bis in draft Protocol II. since it had been 
decided to postpone-- the Committee's next meetin~ until Friday) 
21 ~ebruary, the Chairmen of the Working Groups on articles 18 and 
18 bis and the Drafting Com~ittee might meet on Thursday, 20 
February, to enable Committee II to decide what~ if anything, could 
be done on Friday. 

31. The Danish representative had made a sUbstantive point concern
ing the form of the articles in Part III of draft Protocol I. 
There were arguments on either side: if it was concluded that in 
the case of one type of armed conflict a detailed article was 
required to explain what was prohibited and what was protected, 
it could hardly be said that, for another type of conflict; one 
sentence could convey the same thing. On the other hand, he 
agreed with the Danish representative that if the draft Protocol 
contained too many detailed articles it would never be read or 
applied. A decision was needed. and perhaps a compromise was 
possible. In any case~ the point should be pondered and perhaps 
debated. 

32. Mr. MARRIOTT (Canada) suggested that the Committee should 
continue its discussions of articles 8 to 20 but should exclude for 
the time being article 18 bis, which needed further consideration 
by the \/Jorking Group. Moreover, it was clear fro!"! the remarks of 
the United Kingdom representative that a short discussion on tho 
approach to draft Protocol II should be held before the Committeo 
began to discuss individual articles. 

33. The CHAIRMAN su~~ested that the Drafting Committee should try 
to report by Monday)~4 February, on all the articles referred to 
it, except articles 18 and 18 bis. The Working Group on article 
18 bis should report by Honday--;-24 February. and the Working Group 
on article 18, by Friday, 21 February. 

34. Articles 12 to 19 of draft Protocol II would be discussed 
later. and all drafting matte~s would be left aside until the 
Drafting Committee's report on articles 9 to 20 of draft Protocol I 
was before the Committee. 

CONSIDERATIon OF DRAFT PROTOCOL II (CDDH/l) 

General Discussion of Part III 

35. The CHAIRMAN invited the Committee to hold a preliminary 
exchange of v:rews on the substance of Part III of draft Protocol II 
and the principles which should govern its draftin~. 
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36. Mr. GOZZE·~GUCETI6 (Yugoslavia) said that he wished to outline 
his G~nment's general views on draft Protocol II. In principle: 
Yugoslavia was in favour of providing for the protection of the 
victims referred to in that Protocol. The main purpose of the 
Protocol was to mitigate the atrocities of internal conflicts, which 
often involved circumstances totally inadmiss~ble from the 
humanitarian standpoint. Since Article 3 common to the Geneva 
Conventions of 1949 constituted the bqsis and framework of the 
Committee's work~ it could not widen the scope of that fundamental 
rule even if it wished to do so. The Yugoslav delegation 
believed, however~ that the Protocol and some of the amendments 
proposed to it went beyond the limits of common Article 3 and 
some of the provisions seemed to be designed to internationalize 
certain aspects of internal conflicts. The Yu~oslav delegation 
therefore had reservations concerninF, those provisions, having 
regard to the fact that it was indispensable to respect those 
rights of States which derived from general principles of inter
national law, such as those relating to State sovereignty. non
interference in internal affairs, non~intervention9 territorial' 
integrity and so forth. To be applicable~ the rules of Protocol II 
must be drafted in such a way as to be acceptable to States. 
Realism dictated that humanitarian considerations should be balanced 
against the aforementioned ri~hts of States. In his delegation's 
view, some of the provisions of draft Protocol II could not be 
drafted in the same way as the correspondin~ provisions of draft 
Protocol I. Nevertheless; the draft articles before the Committee 
constituted a good basis for its work; by eliminating certain 
deficiencies, a generally acceptable text could be worked out. 

37. Mr. BOTHE (Federal Republic of Germany) said that, in dealing 

with Protocol II, the Committee was faced with two fundamental 

issues~ those of sovereignty and simplicity. 


38. He doubted whether the issue of soverei~nty really arose with 
regard to articles dealing with the wounded and sick. As many 
representatives, particularly the representative of Iraq, had 
pointed out3 the Committee was only fulfilling a basic humanitarian 
need by providing better protection for the most unfortunate and 
weakest victims of armed conflicts. He failed to see how the 
requirements of State sovereignty could be construed to prevent 
that. The same applied to article 16, which protected the patient 
by giving freedom to the doctor: with~ut such guarantees, m~ny 
wounded and sick would not dare to sec a doctor. but would rather 
suffer and die without medical assistance. He "COUld not understand 
why State sovereignty mi~ht require that. He therefore thought 
~hat article 16 ,", at least p2ragraphs 1 and 2 - must be maintained; 
lf there were objections. the article should be carefully examined~ 
paragraph by paragraph, He also opposed the complete deletion of 
article 19 as proposed by Australia (CDDH/II/230). 
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39. The requirement of simplicity Rca~t th~t the nrticl~s should 
be readable and unde~stand~bl8 hy ~p?nrej rven un unsophistic~ted 
combatant. In th:-l.t sense _ sirr'plicity c~l:L,~d net so much for 
brevity as for cl~rity" A text specif,yinp.: lht2ils !2i,:::;ht lJl' clearer 
than a short text usinq general terms which mi~ht ~ive rise to 
diffic~lt questions nf··i~tGrpr(tJtion. His d~le~2tJon accordingly 
welcomed the dr~fting policy 0f the ICRC: to ~d~rt the language of 
Part III of dr~ft Protocol II to the corresp0ndin~ provisions of 
draft Protocol I. which WR2 3ufficicrtly sDccific and not too 
simple, None of the 2J11c::ndments propos\':d so fHr challenGed that 
basic approach; but the quustion ~roscas to wtieh text of draft 
Protocol I ~hould be taken as the basis for the Committee's 
consider~tion. He agreed with the United States repr~sentative 
that it should bo th(;; revised text, and that that should apply to 
the definitions also. Some of the definitions might possibly be 
superfluous; but the matter should be viewed from the standpoint of 
an unsophisticated fighter who needed definitions and specific 
examples to help him to undcrst::tnd tho Protocol" In that connexion:, 
a proviso in article 14 alon~ the lines nf article J3 of draft 
Protocol I. on cessation of protectinn sec~ed tn provide a 
necessary clarification, which should also be included in draft 
Protocol II. He was therefore in comol2te ~~r~cment with the 
United St2tes propos21o 

40. Mr. MAPRIOTT '(Canacia) said that he reserved th.e ri!!,ht to reply 

later to certain detailed statements conccrnin~ the Canadian anend 

ments. 


41. Canada's view was not only that there should be nn addition&l 
Protocol II, but that it should deliberately hn kept simple in 
scope; its views resardin~ the material field of application were 
very similar to those of the ICRe. In view of the kind of conflict 
to which Protocol II would presumably apply if the existing draft 
of article 1 was accepted its provisions should he limited to those 
of a basic humanitarian natur~ well within the capacity of both 
parties to the conflict a 11'1 of obvious benefit tn them. While the 
Protocol would not apply in C:1.S'2S of internal te:,sior: or sporadic 
violence, it would come intc op2ration with respect to ~ll minor 
armed conflicts inVOlving armBd fnrces cr or~~nizcJ arMed Groups. 
It was therefore ess2ntial th3t the Protocol should interfere as 
little as possible with national Ip~B and policies ~nd should impose 
very few obli~ations ~nd restrictions which did not ~lready 0xist 
in national constitutions or lc~islltion. If the document was to 
be not only signed but appli0d, it should remain csscnti311y a human 
riGhts document. On 1;r;\.. nt.h,::r h::tnd. if it w,s :j"':mccl to apply only 
to civil wars on the sen}!: o~~ tl;; Sp··.;:ish or l\mc:rican civil T/J'lrs ~ 
then its Drovisians w~r0 inadcOllate: th~t tvnc of strurr"le mirrht be 
covered simply by 0xt2nrtin~ Protncoi I, '8 w~s proposed in the 
amendment to articl~ 1 artonted bv Committee T, 
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42. Mr. CLARK (Australia) said that his delegation sought an 
orderly and progressive extension of humanitaJ~ian law to ensure 
better protection of the human person in time of non .. international 
as well as international armec conflicts. C'~rrently) the chief 
source of legal obligation on parties to non-international armed 
conflicts was Article 3 common to the 19·:;9 Geneva Conventions; 
but the protection it afforded was minimal. 'As a development of 
the law, Protocol II shoulQ apply to all armed cO:1flicts of a non
international character taking place between armed forces or other 
organized groups under a re~ponsible comm~ld. It would not apply 
either to armed conflicts covered by Article 2 common·to the 
Geneva Conventions of 1949 or to those specified in article 1 of 
draft Protocol I. The type of con;lict his delegation would 
envisage as falling within the ambit of the Protocol would include 
major civil conflicts at one ena of the scale and. at the other, 
conflicts amounting to a state of insurgency rather than belliger
ency which went beyond a mere situation of internal disturbance or 
tension with sporadic riots or acts of violence. Protocol II 
should therefore apply to conflicts of a certain level of intensity. 
It might be difficult to decide whether a particular conflict had 
reached a sufficient level of intensity to bring it within the 
scope of the Protocols but that was no reason for not formulating 
draft Protocol II or for deleting or restricting the draft articles 
of concern to Committee II. His delegatio~ was, however, 
proposing amendments to some of thnse articles and the deletion of 
one of them. It further took the view that thoRe articles should 
resemble the corresponding articles of draft Protocol I~ so that 
the persons concerned .. in particular:; the wounded" sick and ship~> 
wrecked - should not depend for protection upo~ a legal interpreta

tion about the level of the armed conflict. In his delegation's 

opinion, no distinction should be made between the suffering on 

the basis ~f the applicability of draft Protocol I or Ir. 


43. Mr. SOLF (United States of America) said that his delegation 
endorsed the general views expressed by the representative of the 
Federal Republic of Germany. With regard to the qu~stion of 
whether or not article 16 Rhould be included> he hoped to hear 
the views of other delegations and did not wish to express a final 
opinion for the time being. ~hile he agreed uith mu~h that had 
been said about the relationship of draft Protocol II to the question 
of sovereignty and about the level of violence and or~anization, he 
did not think that those considerations were relevant to the work 
of Committee II. The Committep's essential task was to make 
explicit what was implicit in the very simple general statement in 
Article 3 common to the Geneva Conventions that "The wounded and 
sick shall be coJlected and cared for"" by formulatins a number of 
derivative rules specifying the Jrotection to be given to medical 
personnel) units and installations, the standard of care. and so 
forth. Experience had shown that a general principle without 
explicit substantiation was aDt to be interpreted inconsistently. 
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The Committee should not concern itself with levels of violence of 
sovereignties. He endorsed the question asked by Mr. Jean Pictet 9 

Vice-~resident of the ICRC~ in his commentary on the fourth Geneva 
Convention of 1949: Il\ihat Government would d~re to claim before 
the world 9 in a case of civil disturbances WhlCh could justly be 
described as me~e acts of banditry) that, Article 3 not being 
applicable 9 it was entitled to leave the wounded uncared for 9 to 
torture and mutilate prisoners and take hostages?"l/ He hoped the 
Committee would be able to proceed with its purely humanitarian 
task of determining appropriate standards without touching more 
than necessary on questions of sovereignty, 

44. Mr. ROSENBLAD (S"reden) said that dr8.ft Protocol II constituted 
a considerable problem for the Committee. In the modern world 9 

perhaps the majority of armed conflicts were non~international in 
character. Article 3 common to the Geneva Conventions of 1949 was 
a first attempt to provid~ protection for the victims of non
international conflicts" but it had proved insufficient. The 
Swedish delegation appreciated the importance of State sovereignty, 
non-interference and so forth, but believed that those considerations 
should not prevail over the application of humanitarian law, 
especially in cases involving the protection of the wounded and sick. 
The Committee would be well advised to maintain articles 11 to 19 
and should base its discussion on the ICRC text bearing in mind 
the corresponding articles of draft Protocol I. 

45. The CHAIRMAN invited delegations to state their views on the 
Danish proposal for the establishment of a small Working Group. 

46 .. Mr. MARRIOTT (Canada) said that, although such a Working Group 
might be useful at a later stage) it should not be established until 
the sponsors of all the amendments to articler 11 to 19 had had the 
opportunity to introduce and explain their proposals. 

47. Mr. SCHULTZ (Denmark) said that he had made his proposal on 
the assumption that there was a general feeling that Part III of 
draft Protocol II should not go into too much detail; but should be 
drafted as shortly and as simply as possible. There appeared, 
however~ to be divergent opinions on that point, Until that 
question of principle had been decided, it would hardly be useful 
to set up a Workin~ Group, especially if it was decided to ~o 
through the ICRe draft articles para~raph by paragraph. 

l/ The Geneva Conventions of 12 Aucrust 19}~9, Commentary c 

IV Geneva Convention) ICRe Geneva, 195~. 
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48. Miss MINOGUE (Australia) said that a general discussion should 
first be held on articles 11 to 19. There might be a case for a 
Working Group at some later stage) but it could not hope to produce 
a generally acceptable text until the differences of opinion revealed 
by the discussion had been ironed out. She drew attention to what 
the representative of the Federal Republj~ of.Germany had said about 
the dangers of "brevity" and "simplicity": legal history in her 
country, for one, was full of constitutional controversies arising 
from articles which the drafters had tried to make !1 s imple" by 
reducing them to a few words. Clarity was essential, even if it 
meant extending the wording beyond what might at first sight appear 
desirable. 

49. Mr ..DENISOV (Ukrainian Soviet Socialist Republic) agreed with 
earlier speakers that it was premature to close the debate on Part 
III of draft Protocol II. The discussions had shown that the 
questions involved were extremely complex. His delegation would 
also have liked to state its general views on draft Protocol II j 
but there had not been sufficient ti~e. 

50. The CHAIRMAN said that the rommittee would hold its next 
meeting in the afternoon of Friday~ 21 February, when it would 
resume its discussion of article 18. The Working Group dealing 
with that article should submit its report by Friday morning at the 
latest. The Drafting Committee, lvhich was to report on articles 9 
to 17) 19 and 20 of draft Protocol I should also submit its report 
by Friday morning; so that all the texts could be distributed in 
time for discussion at a plenary meeting of the Committee o~ 
Monday, 24 February. As soon as individual articles were drafted 
they should be submitted to the Secretariat for translation and 
reproduction. Delegations wishing to submit further amendments 
should do so during the current week. The Working Group on 
article 18 bis should try to submit its report by the morning of 
Monday; 24 February, so that it could be translated and circulated 
on Tuesday) 25 February. 

The meeting rose at 1 p.m. 
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SUMI"IARY RECORD OF THE TWENTY~SECOND MEETING 

held on Friday, 21 February 1975, at 3.15 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF' DRAFT PROTOCOL I (CDDH/1) (continued)* 

1. The CHAIRMAN said that before embarking on the agenda for the 

day he would ask the Chairman of the Drafting Committee to report 

on the progress of the Committee's work. 


2. Mr. SOLF (United States of America)s speaking as Vice-Chairman 
of the Drafting Committee, said that the Drafting Committee had 
completed its work on every article relevant to draft Protocol II. 
It had not yet completed its work on article 14 - Requisition or on 
article 17 - Role of the civilian population, but he did not expect 
that those articles wbuld require lengthy discussion. Some of the 
matters which had been referred to the Drafting Committee had been 
points of substance rather than purely drafting questions. In 
those cases where the Committee had not been in complete agreement, 
an alternative rendering had been given in brackets. The Committee's 
report in writing would be available on the morning of 24 February. 

3. The CHAIRMAN asked the Chairman of the Working Group on 
article 18 bis if he could prepare his report by midday 25 February. 
It could then be translated and circulated in time for article 18 biE 
to appear on the agenda for the morning meeting on 26 February. 

4. Mr. HARTINS (Nigeria)s Chairman of the Working-Group on 

article 18 bis, said that that would be a satisfactory arrangement. 


Article 18 - Identification (continued)** 

Report of the Working Group on article 18 (CDDHIII/GT/16) 

5. The CHAIRMAN invited the Committee to consider the report of 
the Working Group on article 18 (CDDH/II/GT/16). It should not be 
necessary to discuss item 3 - Method of work and preliminary 
discussion on Part III of Protocol II ~. as a preliminary discussion 
had already been held at the twenty-fi~st meeting (CDDH/II/SR.21) 
and there had been no more speakers on the list. That item, he 
suggested, might be postponed until after consideration of the 
Drafting Committee's report on articles 9 tc 20 of draft Protocol I. 
A proposed time-table of work would then be submitted. 

It was so agreed. 

*1 
Resumed from the twentieth meeting. 

**1 Resumed from the eighteenth meeting. 
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6. The CHAIRMAN invited the Chairman of the Working Group on 
article 18 to introduce his report and the Working Group's ne"T 
version of that article. 

7. Mr. AL-FALLOUJI (Iraq)~ CLairman of the Working Group on 
article 18~ said that the text itself of article 18. as revised by 
the Wo~king Group. constituted the Working Group's report. The 
Group had'worked patiently for a week and although it was a large 
group~ that had not proved to be a disadvantage. Sub-groups for 
each of the working languages had been formed and all tenden~ies 
and views were reflected in the present consolidated text. The 
Swedish representative had repeatedly pointed to the risk that the 
distinctive emblem and the distinctive signals could be abused. 
Paragraph 1 stated the basic principle that each party to the 
conflict should endeavour to ensure the identification of medical 
personnel, units and transports. The subsequent paragraphs set 
out reasonable means of applying that principle" including 
references to distinctive signals and emblems. An effort had 
been made to cover all possibilities concerning the order of 
signals and emblems. In paragraph 5. a reference to chapter III 
of the annex to draft Protocol I; concerning special cases. had 
been included for the better understanding of ,the paragraph. 

8. The CHAIRI"lAN,said that as there were considerable differences 
between the Working Group's text and the ICBC text. he hoped the 
Chairman of the Working Group would be ready to reply, if necessary. 
to questions on the subject. 

9. Mr. SOLF (United States of America) said the Horking Group 
and its Chairman were to be congratulated on their excellent work 
and on having managed to reach a consensus. 

10. Hr. HARTIn (Switzerland) said he agreed entirely with the 
united States representative on the excellent work dorie by the 
Working Group. He wished to raise one point) however: the 
phrase "High Contractin[,; Parties". which was used' in paragraph 2 
of the ICRC text, had been altered to "t':ach Party to the conflict" 
in the new article 18. In some cases in time of armed conflict, 
it was indeed each Party to the conflict which was involved, but 
when it was a question of taking measures in peacetime to be 
applied in the event of armed conflict, the High Contracting Party 
was involved. In the part of the annex to draft Protocol I 
dealing with identification. the term "High Contracting Parties" 
was used. He would like to ask why there was no reference to 
the High Contracting Parties in article 18; since there might be 
High Contracting Parties which were not parties to the conflict 
and yet suffered the effects of a conflict such as accidental 
bombing; those parties should also be provided with identification 
in accordance with article 18. 
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11. Mr. MARRIOTT (Canada) asked if the next step in the procedure 
was that the new version of the article would go to the Drafting 
Committee. 

12. The CHAIRMAN said that his reply to that question must wait 

till the end of the discussion. 


13. Mr. SANCHEZ DEL RIO (Spain) said that he had been about to 

ask the same question. He had his doubts about the second 

sentence of paragraph 6 3 which stated that signals described in 

Chapter III of the annex to draft Protocol I should nQt be used 

for any purpose other than to identify the medical units and 

transports specified in that Chapter. As the first sentence of 

that paragraph stated that the application of the provisions of 

paragraphs 1 - 5 of article 18 was governed by Chapters I to III 

of the annex, it seemed to him that the second sentence was 

superfluous. 


14. Mr. BOGLIOLO (France) said that in paragraph 6 of the French 
version 3 the word "nne" had been omitted before the word "pourront". 

15. Mr. de MULINEN (International Committee of the Red Cross)~ 
replying to the question raised by the representative of 
Switzerland~ said that much attention had been given to the use of 
the phrases "High Contracting~Parties" and I1Parties to the conflict li 
and it had been decided that article 13 should be confined to 
Parties to the conflict, since it was not possible in all cases to 
impose on the whole State the obligations mentioned in paragraphs 1 
and 2. An effort should also be made to avoid complicated 
bureaucratic procedures during peacetime. The idea put forward by 
the Swiss delegation could find a solution in article 70; which 
encouraged the High Contractin: Parties to take all necessary 
measures in peacetime in preparation for a possible state of armed 

conflict. 


16. Mr. MAKIN (United Kingdom) said he agreed with the remarks 
made by the United States representative concerning the part played 
by the Chairman of the Working Group in bringing the Group to a 
consensus over the consolidated text. 

17. In paragraph 6 of the Working Group's version; the word 
lidesignated" would be better than the word lidescribed". There 
were also a number of spelling and punctuation errors 9 but those 
could be brought to the attention of the Secretariat directly. 

18. Mr. HESS (Israel) said that already during the discussion on 
article 15. paragraph 6 he had ~mphasized the absurdity of the 
situation whereby medical and religious personnel of Jewish faith 
would have to identify themselves by signs other than that of the 
Red Shield of David. Those earlier remarks applied also to 
paragraph 3 of article 18. 

http:CDDH/II/SR.22


- :216 CDDH/II/SR.22 

19. Mr. AL-FALLOUJI (Iraq), Chairman of the Working Group on 
article 18., replying to the questionc>aised by the representative 
of Switzerland concerning the words HHigh Contracting Parties li 

, 

said that the Working Group had had a lengthy debate on the subject, 
and had reached the conclusion that it was necessary to take a 
realistic view. If a general and rigid order of i~entification 
were imposed on all High Contracting Parties, that would be quite 
unacceptable to some States. When in armed conflict 3 however, 
some identification must be used and it was that consideration 
which had guided the discussions. With regard to paragraph 6, 
account had been taken of the wishes of those who desired an' open 
solution to the question c'f distinct~,ve signals and emblems. The 
distinctive emblem was the basic principle of identification, but 
in some specific cases where it could not be used and only the 
distinctive signals used, the door had been left open by the 
inclusion of the reference to the annex to draft Protocol I. 

20. The CHAIRMAN asked whether the representatives of Switzerland 

and Spain were sat:i.sfied Hi th the replies to their questions '. 


21. Mr. MAR'I'JN (S'v.d, tzerland) said that he was satisfied by the 
replies given by the representative of the ICRC and by the ,Chairman 
of the Drafting Committee, it being understood that his delegation's 
idea would be covered by article 70 of draft Protocol I. 

22. Mr. SANCHEZ DEL RIO (Spain) said that he accepted the proposed 
solution, but still felt that the second sentence of paragraph 6 was 
superfluous ~ since it refur'~d to l~haptel' III of the a(lrlCX 

J 

article 1 of which described the conditions g r)verning:'he use of 
distinctive emblems and sip;nals. He uid not see the point of 
repeating those conditions in article 18: He was in agreement with 
the substance of paragraph f 

23. Mr. AL-FALLOUJI (Iraq), Chairman of the Working Group on 
article 18, said thqt as the representative of Spain was in agree
ment on the substance) the Q1U?stj on was one with which the Drafting 
Committee would be able to deal. 

24. The CHAIRMAN:; replying to the questions raised by the 
representatives of CCinada and Spain concer:ling the Committee IS 

procedure, said that the procedure was based generally on rule 48 
of the rules of procedura which did not contain a very strict ruling 
on the question: His view was that it was not absolutely necessary 
to refer the text to the Drafting Committee, since if a Working 
Group waS' appointed it. was or: the same level as the Drafting 
Committee and dealt wi:;h matters of substance as lv-ell as of drafting. 
He felt that~ since there was no objection to the substance of 
artie Ie 18, the Wor1c::'ng Group might be regarded as an ad: hoc 
drafting committee. 
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25. Mr. AL-FALLOUJI (Iraq), Chairman of the Working Group on 
article 18, confirming the Chairman's view, said that from the 
start the Working Group had regarded its task as one of substance, 
form and drafting. 

26. Mr. BOTHE (Federal Republic of Germany). said that his 

delegation had a number of drafting points to raise. 


27. ~~. MARRIOTT (Canada) said that he wished to suggest some 

small &~endments of style and translation, some of which were 

essential if a satisfactory text was to be produced. 


28. Mr. CALCUS (Belgium) said that there were some mistakes in 

the French text. If the text was not to go to the Drafting 

Committee, the corrections must be made in the Committee itself. 


29. Mr .. CLARK (Australia) said that he 9 too, had some minor 

amendments to suggest. 


30. The CHAIRMAN suggested that, if there were no objections, the 
substance of the new version of.article 18 should be approved. 

It was so agreed. 

31. The CHAIRMAN, referring to the question of passing the text, 
on to the Drafting Committee, pointed out that it was not necessary 
for the Drafting Committee to produce a text in all languages: the 
translation was normally left to the Secretariat. If the Committee 
thought it necessary to make amendments~ he urged that it limit 
itself to minor changes only. 

32. Mr. SOLF (United States of America); speaking on a point of 
order, said that the definition of temporary personnel in article 8 
of draft Protocol I, as adopted by the Drafting Committee and 
provisionally adopted by the l-vorking Group, was unsuitable and a 
new formulation was necessary. He requested the Chairman to rule 
that the Drafting Committee would undertake a revision of that 
definition. His delegation had prepared an amendment~ which would 
be circulated shortly. 

33. The CHAIRMAN assured the United States representative that all 
provisions of article 8 had been accepted only provisionally. He 
had set aside three days for discussion on the revision of articles 
concerning definitions, when amendments could be considered. 

34. He suggested that, if there were no objections, the text of 
article 18 should 'be transmitted to the Drafting Committee for 
minor drafting amendments. 

It was so agreed. 
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ORGANIZATION OF WORK 

35. Mr. SUKHDEV (India) said that;; a few days earlier, his 
delegation had expressed doubts in Committee I concerning draft 
Protocol II and had said that, if national liberation movements 
were included under article Is the application of the draft Protocol 
to internal disturbances and other such situations would be tanta
mount to interference with the sovereign rights and dutiei of 
States. It had added that the definition of non-international 
armed conflicts was still vague and that no convincing arguments 
had been put forward to justify the need for draft Protocol 'II, 
the provis~ons of which would not be acceptable to it. He wished 
to reiterate that position. His delegation's participation in the 
deliberations concerning articles of draft Protocol II would be 
without prejudice to its position regarding that Protocol. His 
delegation would like to request the Committee to reconsider 
whether, in view of the uncertainty about draft Protocol II, it 
would not be better to consider first the remaining articles of 
draft Protocol I. 

36. The CHAIRMAN said that the question concerned a decision of 
principle. A number of articles in draft Protocol II had already 
been taken up, but that did not affect decisions of principle to be 
taken in plenary s~ssion. All delegations were free to sign or 
not to sign documents emerging from the work of the Conference. 
The Committee would take note of the statement by the representative 
of India. 

37. Mr. CLARK (Australia) asked when the articles in the annex to 
draft Protocol I would be considered either by the Corr~ittee itself 
or by a Working Group. 

38. The CHAIRMAN said he wished to make some observations on the 
general working methods of the Committee and a few preliminary 
remarks on the future time-table of the Committee's work. 

39. The task of the Drafting Committee was merely to draft the 
necessary texts; it did not include discussions on matters of 
substance, which were the prerogative of the full Committee. It 
was the responsibility of the full Committee to vote on substantive 
amendments, and any questions of substance tha.t arose within the 
Drafting Committee could only be dealt with by the full Committee. 

40. with regard to the time-table of work) he had prepared a 
preliminary draft which he hoped would be ready for circulation 
early the following week. 

The meeting rose at 4.20 p.m. 
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surrJ.lVIARY RECORD OF THE TvJENTY·~TIi.IRD MEE'I'ING 

held on Monday~ 24 February 1975, at 3.15 p.m. 

Cllairman: Mr. NAHLIl( (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report of the Draftin~Sommi tt..ee on articles 9 - 13 ~ 15 - 172 19 s 
20' (CDDH/II/240) 

1. The CHAIRMAN said the Drafting Committee and~ in particular 
its Chairman and Rapporteur~ were ~o be congratulated on the report 
(CDDH/II/240) and on having reached agreement on all the articles 
referred to it~ with the exception of articles 14 and 17. He 
hoped the Drafting Cormnittee would succeed in completing its work 
at its next meeting. 

2. Mr. BOTHE (Fcc'.eral ~epublic of Germc::-.ny» Rapporteur of the 
Drafting Committee~ said that 'che Draft:ing Committee had greatly 
appreciated the fact that decisions on most of the questions of 
substance arising out of Section I of draft Protocol I had already 
been taken in Comm~.ttee I~" so that the Drafting Committee had had 
clear guidance on matte~s of substance and had been able to 
concentrate on purely drafting considerations. 

3. The representati~G of the Union of Soviet Socialist Republics 
having waived his right to ask for Russian to be used throughout 
the discussions, the Draftin~ Corunittee had worked in three 
languages - English, French and Spanish. Those languages must 
have equal rights. ~he fact of wc~king in three languages 
simultaneou31y had not apprecia~ly retarded prugress and had proved 
valuable in one respect, namely, that it had so~etimes enabled the 
Committee to detect p8j.nts on w11ich the text vIas not clear. It 
would also, he hoped. prove to have had the further advantage of 
avoiding those cases, all too frequent in international laws where 
disputes arose becau.s"O the di£'feY'ent versions of the text did not 
have exactly the 3illne meaning in the various languages. 

4. At the time the Committee c8mpleted its report it had not yet 
been asked to deal with articles 18 and 18 bis. while article 8~ 
which had already been adopted at the firstSession of the 
Conference~ had been included for information purposes only. In 
dealing with the other articles in Section I, ib had decided to 
concentrate on those 1"hich ,',ere necessary as a basis for dealing 
with the corresponding articles of Protocol II; it had therefore 
felt free to postpo~e consideration of Qrticle 14 and of para
graph 3 of article 17. He was canfident that it would be able 
to complete its work at its ne::t meeting. 
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5. To come to specific articles; and first article 9~ it would 
be noted that two alternatives were proposed for paragraph 1: the 
first was that adopted by the Drafting Committee at the first 
session:; the Committee, hOl>lever, now preferred the second alterna
tive b~cause it wished to make sure that all the persons that the 
Protocol was intended to cover were in fact covered hy the article 
and it felt that that would be done with greater certainty by 
using a general formula such as "all those affected by a situation 
referred to in Article 2 common to the Conventions h rather than by 
an enumeration of categories as in the original version. 

6. In the case of article 11, the Drafting Committee had not 
taken any decision on paragraph 4 as far as substance was concerned. 
It had dealt with that paragraph from a drafting point of view only. 

7. He wished to draw attention to the various passages in square 
brackets in the text and to the foot-notes indicating points which 
remained to be determined. 

8. The CHAIRMAN invited the Committ128 to comment on the report 
of the Drafting Committee (CDDE/II/240). 

9. Mr. CLARK (Australia) said he wished to congratulate the 
Chairman and Rapporteur of the Drafting Cow~ittee on their 
excellent report. which had the general support of the Australian 
delegation. and in particular on having takeri steps to ensure that 
the views of all delegations submitting amendments were taken into 
account and that; the precise shade of meaning required for the 
various provisions was conveyed in all the working languages. 
That reconciliation of the various versions might be very signifi
cant in the implementation of the Protocols. 

10. His delegation's comments on article i:) ("Quld be left for a 
later stage; it aGreed in principle with the United States and 
United Kingdom amendment to that article (CDDH/II/239). 

11. The revised draft of paragraph 4 of article 11 seemed out of 
place in that article~ but his delegation was willing to listen 
to arguments concerning the inclusion and placing of a new article 
dealing with the point. 

12. His delegation regretted that the words "by analogy". which 
made for uncertainty and ambiguity. had been retained in article 19. 
If a majority agreed that some wording was needed to clarify the 
point, it would suggest the phrase l1with necessary modifications i1 

• 

13. Article 20 had been the subject of an amendment by the 
Australian delegation in an attempt to develop the law and afford 
better protection to all the classes of persons and objects mentioned 
In Part II. The law concerning reprisals was far from settled and 
it might be found not to be applicabl~ to peoples fighting wars of 
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self-determination to which draft Protocol I had now been extended. 

However~ any development of the law by the international community 

must have wide support if it was to be successfully applied; the 

Australian amendment to article 20 had been adopted only by a small 

majority~ with a large number 0f delegations not voting. His 

'delegation had therefor'e decided to withdraw its amendment. In 

taking that decision it had been mindful that'the question of 

reprisals would arise in acute form in Committees I and III. 

Perhaps, therefore, a final decision on article 20 should be 

delayed until those Committees h:3,d concluded their deliberations on 

the subject. In any case, it was essential to ensure conformity 

on that important article. 


14. The CHAIRMAN invited the Committee to consider the report 

(CDDH/II/240) article by article. Article 8 - Definitions - would 

be postponed till the fir'st week after Easter. 


Article 9 ". Field of applic2,tion (CDDH/1) CDDHI 45:; CDDH/56) (concluded) 

Paragraph 1 

15. TLe CHAIRMAN invited the Committee to vote on the second 

alternative for article 9 s paragraph 1. 


The second alternative for paragraph 1 was adopted by 39 votes 

to 1, with 14 abstentions .- 

Paragraph 2 

16. The CHAIRMAN said that he did n~t think that the question of 
the inclusion or not of tbe '.<Jords Hneutral or other I! in square 
brackets in paragraph 2 (a)~ was a matter which could be decided by 
Commi ttee II. A similar-point arose in connexion \.,ri th some of the 
articles of draft Protocol I, including those dealt with by other 
Committees. 

17. I'lr. KU:3SBACh (Austria). speakin,.'; on behalf of the co-sponsors 
of amendment CDDH/45. said that the co-sponsors hoped that the point 
might be dealt with by consensus. The amendment was entirely non
controversial and was designed merely to bring the text into line 
with that of the Geneva Conventions. No question of substance was 
involved. The Conference Secretariat had expressed the view that a 
~ccording to the rules of procedure~ the matter should be decided 
in Comrnittee. 

18. Mr. SOLF (United States of America) said that there had been 
no disagreement concerning the amendment in the Drafting Committee, 
which had decided to leave the matter for decision by some other 
body - Committee II or Committee I. 
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19. Mr. MARTIN (Switzerland) said he supported the Austrian 
representative. The point was a very simple one which had already 
been fully discussed in the Committee at the twentieth meeting 
(CDDH/II/SR20) in connexion with article 19 and had twice been 

referred to the Drafting Committee. The latter~ however~ had felt 

that it was a matter for the Committee itself to decide. He 

appealed to the Committee to adopt the amendment by consensus. 


20. The CHAIRMAN said that he had been convinced by the arguments 
of the Austrian and Swiss representatives and would now invite the 
Committee to adopt by consensus paragraph 2, with the words in 
square brackets J bearing in mind that the words in question would 
have consequences fo~ other articles of draft Protocol I and that 
if another Committee were to adopt a different formulation, the 
matter would have to be decided by the main Drafting Committee of 
the Conference. 

Paragraph 2, with the words in square brackets, was adopted. 

11Article 9 as a whole:! as amended;) was adopted.

Article 10 - Protection and care (CDDHIl) (concluded) 

Article 10 was adoPted.~1 

Article 11 - Protection of persons (CDDH/1, CDDH/56; CDDH/II/43~ 
CDDH/III70) 

Paragraphs 1 and 2 

21. Mr. MAKIN (United Kingdom) drew attention to the foot-note on 
page 5 of the report (CDDH/II/240) which referred to the phrase "as 
a result of hostilities or occupation l1 

, A different formulation 
had been used in draft articles 65, paragraph 3, 67, paragraph 2 
and 68:1 paragraph 3;) as well as in the text just adopted for 
article 9:1 but it was important that. throughout draft Protocol I, 
the same wording should be used to express the same idea. He . 
suggested that the wording in question be referred to the main 
Drafting Committee. 

22. The CHAIRMAN said he agreed with the United Kingdom representa
tive. 

It was so agreed. 

For the text of article 9 as adopted, see the report of 

Committee II (CDDH!221/Rev.l,annex II). 


~I For the text of article 10 as adopted, see the report of 

Committee II (CDDH/221/Rev.l,anne:x II), 


11 
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23. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

ther~ was an error in the Russian version of paragraph 1: the 

words "medical procedure l1 had been translated as "medical 

experiment ii 

• 


Paragraphs 1 and 2 were adopted. 

Paragraph 3 

24. Mr. CHOWDHURY (Bangladesh). supported by Mr. MAIGA (Mali)~ 
~aid that he had certain reservations about paragraph" 3. He knew 
of recent cases in which persons had been forced to give blood to 
an extent which had led to their death. It would be difficult to 
provide adequate safeguards against the abuse of the exceptions in 
paragrap~ 3 by the forcible taking of blood or tissue on the pretext 
of a donation. He 1N"ould have preferred the provision to be omitted 
bu~ would not oppose its inclusion. 

25. Miss MI~OGUE (Australia) said that paragraph 3 had been 
prompted by the concern that no life should be lost because of the 
inability of a prisoner or detainee, or a resident of an occupied 
territory, to make a donation of blood or tissue. It had been 
drafted so as to provide every possible form of protection for the 
donor. Its authors had considered that its absence would have 
far more serious consequences than would the danger of abuse to 
which its inclusion might give rise. The conditions ~nde~"which 
the exceptions could be applied had been specified as clearly as 
possible and the medical standards and controls referred to were 
recognized througllout the world. The authors hoped that the para
graph) which they believed to be in conformity with the best 
standards of humanitarian law. would be endorsed by the Conference. 

26. Mr. CHOWDHURY (Bangladesh) s2.id that while he admitted the 
need for paragraph 3 and had noted the care the sponsors had taken 
in their choice of language; certain i~cidents with which he was 
familiar had prompted him to dray; attontion to the possibility of 
abuse. That was no doubt why there had been no such exception in 
the original text. There were potential dangers both in its 
inclusion and in its omission. He would have preferred the 
original text to stand 3 but if there was a consensus in favour of 
the exceptions clause he would not oppose it. 

27. Mr. SCHULTZ (Denmark) said that the representative of 
Bangladesh had rightly drawn attention to the danger of abuse but 
such a consideration should not be allowed to prevent the introduc
tion of any reason"able regulation, since the question of abuse could 
be raised in relation to almost all the regulations of the draft 
Protocols and of the Geneva Conventions themselves. 
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28. Mr. DEDDES (Netherlands) said that he shared the Danish 

representative's view. It was essential to make provision for 

blood donations. The paragraph provided adequate safeguards~ 


but there was always some risk of abuse of any regulation. 


29. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that~ while the concern voiced by the representative of Bangladesh 
was justified, he too considered that the safeguards offered 
sufficient protection against abuse. If other delegations 
considered them insufficient, they could perhaps suggest additional 
measures of protection. 

30. Mr. MARTIN (Switzerland) said that" in stipulating the 
conditions in which donations of blood or tissue could be made, 
the provision itself would help to prevent abuse. Without it 
there would be no criteria to determine whether or not such abuse 
had taken place. 

31. Mr. KUSSBACH (Austria) said that the important point raised 
by the representative of Bangladesh might be met. by amending the 
text of paragraph 2 (c) on the lines of that in amendment 
CDDH/II/43 J to read: -n(c) the removal of tissues, including 
blood, or of organs for transplant li 

• 

32. Mr. MODICA (Italy) said that paragraph 2 (c) referred to 
transplantation and not to transfusion. An exceptions clause 
relating to donations of blood was therefore inappropriate. 

33. Mr. MAIGA (Mali) said that it was contradictory to use the 
words liprovided that they are given voluntarily!! in paragraph 3 
when paragraph 2 prohibited the acts in question even with the 
consent of the persons concerned. Paragraph 3 could give rise 
to many abuses. He suggested that the words Y1iDcluding blood 
transfusions which are not justified by the medical treatment of 
the persons concerned and are not in their interest" should be 
added at the end of paragraph 2 (~). 

34. Mr. DEDDES (Netherlands) said that, while he had no objection 
to the Austrian "representative I s proposal) the words ninc luding 
blood" were superfluous. since. anatomically speaking. blood was a 
tissue. 

35. [''Jr. ROSENBLAD (Sl'leden) said that, in international humani
tarian law it was better to have specific provisions than no 
provision at all, since silence might invite abuse. Those 
responsible for applying the provisions needed some guidance such 
as that given in paragraph 3. The same consideration applied to 
article 14. 
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36. The CHAlmIAN said that ttle Secretary of the Committee had 

drawn his attention to the fQet that~ since paragraph 3 had been 

adopted in principle before being referred to the Drafting Committee, 

any proposal for its deletion would require a two-thirds majority in 

accordance with rule 32 of the rules of procedure. He suggested 

that the Drafting Committee Ghould endeavour to improve the wording 

of the paragraph when it met to draw up the final text of article 14, 

at which time the representatives of Bangladesh and Mali might be 

present. 


37. Mr. 2AIGA (Mali) said that he would be glad to attend the 

Drafting Committee's meeting. He could not agree that a two

thirds majority would be required for the deletion of the paragraph. 

The Committee had just adopted by!:"?, sir.1ple majority the second 

alternative text for article 9, paragraph I, despite the fact that 

the first alternative had been approved at the first session of the 

Conference. 


38. The CHAIRf'!IA1\; said U:18.t the first alternativE; text of article 9 ~ 


paragraph 1; had been approved at the first session of the 

Conference by a Working Group only and not by the Committee as a 

whole. 


39. Mr. CHOWDHURY (Bangladesh) said that he too would be glad to 

attend the Drafting Con~ittee's r.1eeting. According to his 

recollection, only the principle of the prohibitions in article ll~ 


and not the exceptions in para~raph 3_ had been accepted at the 

first session. Deletion of the exceptions clause would not. 

therefore) require a two-thirds majority. 


40. The anxiety he hed expressed had Leon founded not on mere 
conjecture but on actual cases, known to the League of Red Cross 
Societies ,> in Fhich prisoners of war had been forced to give blood 
against their will. 

41. The CHAIRMAN uaid that paragraph 3 would be referred to the 
Drafting Committe0. 

/ Paragraph 4 7 

42. Mr. 1(FAIHj1.'I (Arab Republic of Egypt) said that his delegation 
had co-sponsored anendnent CDDH/II/70 on which paragraph 4 had been 
bas0d~ Its purpose WqS to endorse existing medical practice by 
providing i;rotected persons with the right to refuse sure;ical 
op~rations and to require such refusal to be 0ade in writing. The 
amendment had been conf;idcre(:~ under article 10 at the first s8ssion 
of the Conference but it had since been thou8;ht more appropriate to 
include it in article 11. 

43. f,ir. LL MEHDI ("'lauri tania.) said that hi:::: clt: lega tion supported 
the provisions of the paragraph. 
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44. Mr. MAKIN (United Kingdom) said that he could see a number 

of difficulties in the text of paragraph 4. First, it would be 

difficult to compel a person to sign u statement of refusal. 

Second, a statement signed in field conditions might be lost. 

Third, it would be difficult for the doctor to make a patient 

from the adverse Party understand what was at stake.if neith~r 

spoke the other's language. Fourth, the reservation in the 

original proposal that the terms of the paragraph should apply 

only if the individual concerned was fully conscious had been 

removed. Lastly, it was not clear what was meant by the t~rm 


"surgical 	operationsi'/; would it cover, for example. the removal 
from a patient's leg of a bullet which. if not removed, might 
subsequently make amputation necessary? 

45. There should be some room for compromise between those in 
favour of the provision and those opposed to it. possibly by 
making it an rlendeavour" clause rather than the complete prohibi
tion which the first sentence was intended to be. 

46. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that, while he fully appreciated the concern of its authors. he 
had certain doubts about the provision. A refusal to undergo 
surgery in peacetime was accepted by the surgeon only in certain 
well-defined conditions which protected him from legal action and 
absolved him from'responsibility if the refusal led to the patient's 
death. In war conditions there was not always time for the surgeon 
to consult the patient before carrying out an operation. The 
statement of refusal was designed to protect the surgeon rather than 
the patient. It was necessary to know what kind of surgical 
operation was referred to and to ensure protection for the patient 
rather than for the surgeon. 

47. ~1r. BOGLIOLO (France) said that the conditions in which 
surgical operations were carried out in peacetime were totally 
different from those in wartime. The purpose of the text was to 
protect the surgeon carrying out a major operation which might 
entail danger to life or require the amputation of a limb. There 
was no question of requiring a signed statement of refusal in the 
case of a minor operation for the removal of a bullet, for example. 
Some words might be added to make the text more explicit. 

48. The CHAIRMAN suggested that paragraph 4 should be referred 
back to the Drafting Committee for revision. 

It was so agreed. 

Article 12 - Medical units (CDDH/l) (concluded) 

49. Mr. PICTET (International Committee of the Red Cross) said 
that the title of the article should rGad: i1Protection of medical 
unit s i1. 
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It was so agreed. 

Article 12, as amended, was adopted. }I 

Article 13 - Discontinuance of protection of civilian medical units 
(CDDH/1, CDDH/56; CDDH/II/25) (concluded) 

50. Mr. BRAVO (Mexico) said that he had expressed the view in the 
Dr.afting Committee that there should be a definition of the type of 
weapons wlth which the personnel referred to in paragraph 2 (a) 
would be armed. He had proposed that the expression'!ipersonal 
weapons" (armas individuales) should be used and, to satisfy other 
delegations, had agreed that the reference should be to light 
personal weapons. The expression "dotado con armas" used in the 
Spanish text was dangerous in that it set no limitation to the 
calibre. power, range or other characteristics of the weapons a 
medical unit could have at its disposal. His delegation wished 
its reservation on the subject to be clearly recorded in the summary 
record, since~ with the development of weaponry. the danger to which 
he had referred might become increasingly serious. 

51. r·1r. MARTIN (SlI.ritzerland) said that he had pointed out on an 
earlier occasion th~t the references to weapons for self-defence in 
articles 13 and 58 should be in similar terms. He accordingly 
suggested that article 13, paragraph 2 (a), should read: "that the 
personnel of the unit bear small arms for their own defence or for 
that of the wounded and sich: in their charge". 

52. Mr. HERNANDEZ (Uruguay) said that he shared the Mexican 
representative's anxiety. Ar ambulance carrying sick or wounded 
could not, for example, be permitted to have a machi~e-gun mounted 
on its roof. A precise definition of the arm,:; which the personnel 
of the unit were entitled to carry should be given in the correct 
military terms, for otherwise the provision would be open to the 
employment of any type of weapon. 

53. JV'.r. SOLF (United States of America), speaKlng as Vice
Chairman of .the Drafting Committee. said that the majority of 
members of the Drafting Committee had considered that the use of 
qualifying adjectives would create confusion and would be inconsis
tent with the provisions of Article 22 of the first Geneva 
Convention of 1949, the corresponding paragraph of which made no 
reference to small arms or lig~t individual weapons. It had been 
considered important to follow the same formula for civilian medical 
units as for military medical units. 

}I For the text of article 12 as adopted, see the report of 

Committee II (CDDH/221/Rev.l, annex II). 
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54. Discussion in the Drafting Committee had shown that there was 
a considerable divergence of views between different countries on 
the meaning of the term "small arms". which in his country meant 
any individually served weapon~ while personal weapons could be 
construed as weapons owned by individuals. It had been considered 
advisable to use the same formula as that employed in the Geneva 
Conventions, which had given rise to no problems. 

55. Mr. SANCHEZ DEL RIO (Spain) said that the ~xpression to which 
the Mexican representative had objected was a mistake in the 
Spanish text. The problem might be solved by replacing the. words 
"este dotado con armas" by the words l1este armado". The general 
term "arms'i could cover any kind of weapon but it would be diffi 
cult for an individual to be armed~ for example. with a cannon. 

56. Mr. BRAVO (Mexico) said that a vote had been taken on the 

introduction of the term "dotado con armas'l and he had opposed it. 

He was opposed also to the term Heste armado"; which could cover 

almost any type of weapon. He therefore wished his reservation 

on both terms to be recorded. 


57. Mr. MARTIN (Switzerland) said that the Conference had been 
convened not only to reaffirm but also to develop humanitarian law. 
Having heard the explanation of the Vice-Chairman of the Drafting 
Committee with regard to Article 22) sub-paragraph (1), of the 
first Geneva Conv~ntion of 1949, however, he would be prepared to 
accept article 13, paragraph 2 (a) of draft Protocol I without any 
definition of the type of arms permitted. If any amendment was 
to be made~ it should apply equally to military medical units and 
civil defence units. 

58. Mr. AL-FALLOUJI (Iraq) said that the arms in question were 
obviously personal ones since they were arms of defence: there 
was no reason why that should not be stated. 

59. The CHAIRMAN said that a vote could be taken if the Mexican 
representative so wished. 

60. Mr. BRAVO (Mexico) said that his delegation would not be 
opposed to voting on the proposal or to raising it in a plenary 
meeting of the Conference if delegations so desired. 

Paragraphs 1 and 2 

61. The CHAIRMAN suggested that a separate vote should be taken 
on paragraphs 1 and 2 of article 13. 

Paragraph 1 was approved by consensus. 

62. The CHAIRMAN recalled the Mexican proposal to include the 
words "et dote d'armes indivic1uelles legeres". 
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63. Mr. AL-FALLOUJI (Iraq), speaking on a point of order~ 


observed that he had supported the Mexican amendment to include 

the word "persolialii~ but thought that "individual" was t00 

confusing. 


64. Mr. BRAVO (Nexico) said that he could agree to the text 

mentioned by the Chairman. 


65. i\lIr. MARTIN (S"d tzerland) thought it would be tetter to send 

the text back to the Drafting Committee. An individual weapon 

was something that was not a collective weapon~ whereas "personal" 

meant "belonging to one person". The difficulty could be over

come, however~ by making it clear that Article 22 (1) of the first 

Geneva Convention of 1949 must be interpreted in the same way as 

article 13. 


66. The CHAIRMAN pointed out that the summary record would 
suffice to show how the words were interpreted. He did not wish 
to refer the matter back to the Drafting Committee and would prefer 
the Committee to vote. 

67. Mr. POZZO (Argentina) endorsed that view. 

68. ~1r. MAKIN (United Kingdorl) said that he could not believe 
that those who were opposed to the existing wording would consider 
it legitimate to blow up a hospital if there were one armed 
individual guarding it~ nevertheless, that was the gist of their 
comments. There was nothing to say that individuals who were 
armed should not be attacked. The question at stake was the 
protection of the unit. 

69. ~'lr. FRAVO (i\1exico) said that he had no obj ection to the 
original text~ which had been changed by the Drafting Committee. 
In that connexion he agreed with the United Kingdom representative. 

70. Mr. CZANK (Hungary) said that he had voted in the Drafting 
Committee to accept the text because in the context of the various 
articles of the Protocol it was fairly sure not to be misused. 
Civilian units would not be armed with large weapons. 

71. Paragraph 1 of article 12 stated that limedical units ... shall 
never be the object of attack". If that rule was observed) such 
units did not need weapons for their own defence. Noreover, 
paragraph 2 (a) of article 13 provided that lIthe personnel of the 
unit are armed for their own defence!!. He wondered what kind of 
weapons the escort mentioned in paragraph 2 (b) would have. 
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72. He would suggest the use of the word iiindividual ii rather 
than iipersonalii, because that would Qake it clear that individual 
weapons were carried and could be uS0d by one person. and the 
possibility of dispute over ownership could thus be excluded. 
Alternatively. the New Zealand suggestion could be adopted. The 
words 1'for their own defence-Ii should not. however) be omitted. 

73. Mr. MAIGA (Mali). Rapporteur, speaking on a point of order, 
thought that some confusion had arisen and that guidance from the 
ICRe should be sought. 'The article ,vas entitled "Discontinuanc e 
of protection of civilian medical units;t 3 there was no ment'ion of 
the military in the title. 

7l.!. r·1r. PIeTE'l' (International Comrnittee of the Red Cross) agreed 
that article 13 dealt with civilian medical units. Members of 
the armed forces receiving treatment in the unit were mentioned 
only in paragraph 2 (~). 

75. ]\'lr. KHf,IRAT (Arab Rep'lblic of Egypt) thought that the 
question of substance must be decided before the paragraph was sent 
to the Drafting Committee. His delegation would be satisfied with 
the words iilight individual weapons'; and 8:,;reed tbat the words "for 
their own defence" must be ret~ined. 

76. Mr. AL'~FALLOUJI (Iraq) thouGht that the important thine; hlas 
to retain the principle that civilian units should be unarmed 
except for their own defence. 

77. The CHAIRMAN asked whether the Mexican representative could 
agree to the version iYdotes d'armes legeres individuelles". 

78. Mr. BRAVO (Mexico) agreed to that version. 

The amendment was adopted by 35 votes to none, with 
17 abstentions. 

Paragraph 2 (b) 

79. Mr. RIVERO ROSARIO (Cuba) expressed his delegation's 
dissatisfaction at the Drafting Committee's failure to take into 
account its proposal (CDDH/II/25) to inEsrt the words "a reasonable 
number oftY betweerl "piclzct Ii and 'i1 sentr ies Ii. A large number of 
sentries could well invalidate the article. He would not, however, 
press for a vote. 

80. Mr. FICI':GT (International Committee of the Fed Cross) 
suggested that tbe vord !iprotegcc 11 in the French text should be 
changed to "gard~e'l to brin~ it into line with Article 22 of the 
first Geneva Convention of 1949. 
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81. Mr. MAIGN (United Kingdom) proposed that the word "guarded" 

should be used in the English text also. 


It was so agreed. 

Paragraph 2 (b) was adopted. 

Paragraph 2 (9) 

82. The CHAIRMAN drew attention to the words "or other combatants" 
in square brackets in paragraph 2 (d). 

83. Mr. BOTHE (Federal Republic of GermanY)j Rapporteur of the 

Drafting Committee~ said that in addition to members of the armed 

forces there were a number of categories of persons assimilated 

thereto. The Drafting Committee was not sure whether such 

categories were already implied in the expression "members of the 

armed forces" and would like to have the views of the Committee on 

that matter. 


84. fv1r. POZZO (Argentina) thought that the term "armed forces" 

should be reserved for nationals of a State. 


85. The CHAIRMAN put the Hords "or other combatants ll in para

graph 2 (d) of article 13 to the vot8. 


'The words 110r other combatantsi! h'erG approved by 43 votes 

to one, with 2 abstentions. 


Article 13 as a wholes as amended, was adoPted.~1 

Article 15 _. Frotection of civilian medical and religious personnel 

86. The CHAIRMAN said that the only matters in abeyance were 
whether or not to combine paragraphs 1 and 2 after revision of the 
definition.s of "temporary" and iipermanent1i, and the use of the term 
"combat zone H in paragrcqJh 3. A Working Group had been set up in 
conjunction with Committee III to discuss the matter and the words 
used would depend on the work of that group. With that reserva
tion. article 15 might be adopted by consensus. 

87. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the question of combining paragraphs 1 
and 2 should be left until a decision had been taken on the question 
of definitions. 

41 
For the text of article 13 as adopted; see the report of 

Committee II (CDDH/221/Rev.l~ annex II). 
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88. Mr. AL-FALLODJI (Irac:) said that as paragro.ph 1 should be 
interpreted in the light of article 8 of draft Protocol I~ which 
covered both permanent and temporary personnel, paragraph 2~ 

dealing with temporary civilian medical personnel. could be deleted. 

89. Mr. EL MEHDI (Hauritania) SD.id th2.t paragraph Yof article 15 
stated that "The Occupying PO\'Jer may not require that; in the 
performance of those functions; such personnel shall give priority 
to the treatment of any person except on medical grounds". He 
thought that, in the case of a difference of opinion between the 
Occupying Power and the unit; it would be for the unit to deciide 
whether priority should be given. 

90. !'vIr. SOLF (United States of Amoric::t)) speaking 3.S Vice~ 
Chairman of the Draftinb Connnittee; said that, in view of the 
Iraqi representative's point concernin~ the apparent redundancy of 
paragraph 2, the Committee should be asked to agree that the 
Drafting Committee should reconsider article 8 (d)_ which was out 
of line with the definitions with respect to tem~orary medical 
units. Once that text was brought into line, the draftin~ 
problems with respect to article 15 and many other articles would 
be solved. 

91. Mr. AL-FALLOUJI (Iraq) aGreed to triat suggestion. 

92. Mr. MAIGA (Mali). Rapporteur, thought that the problem could 
be solved by the addition of the words flfor the duration of their 
medical mission" at the end of paragraph I. 

93. ]VIr. PICTET (International Committee of the Hed Cross) pointed 
out that the characteristic of permanent medical missions was that 
they were protected even beyond the duration of their medical 
mission. The words "for the duration of their medical mission 11 

could apply only to temporary personnel. 

94. Mr. SCHULTZ (Denmark) drew attention to amendment CDDHIIII239, 
putting forward a new proposal concerninc article 8. Agreer.lent on 
a definition on the lines proposed there might solve the problem. 

95. Mr. lIIARTIN (Switzerland) pointed out that article 12 dealt 
wi th medical units;; whic;-\ should be protected VI at all times 11, in 
fact, that meant during the time that they were on duty. It would 
be better; however. if paragraph 1 of article 15 dealt with 
permanent units and para3raph 2 with temporary ones. The point 
would be covered ty the addition of the words Hat all times!! at 
the end of paragraph 1. 

96. The CHAIRMAN asked whether the Drafting Committee could 
agree to that suggestion pending adoption of the definitions. 

http:paragro.ph
http:CDDH/II/SP.23


- 233  CDDH/II/SR.23 

97 • jllIr. BOTHE (Federal Repub lic of Germany) 3 Rapporteur of the 
Drafting Committee~ reiterated that the Drafting Committee wished 
to reserve the question until the definition of "temporary medical 
personnel" had been decided upon. He did not see any contradiction 
with respect to article 12, since as the definitions stood at 
present it was clear that a temporary medical unit was such only 
while it was devoted exclusively to medical activities. 

98. There was~ however~ no corresponding qualification for 
temporary medical personnel: so long as there was no such 
qualification in the definition 3 it was needed in the 'paragraph on 
protection. If ardwhen it was made clear that temporary medical 
personnel were considered medical personnel only while exclusively 
devoted to medical duties; paragraph 2 would no longer be needed. 
The question was whether to settle the matter forthwith or when the 
definitions were discussed. 

The meeting rose at 6.10 p.m. 

http:CDDH/II/SR.23




- 2;;5 - CDDH/II/SR.24 

SUNMARY RECORD OF THE T1.IJENTY··,FOURTH rl!EETING 

held on Tuesday. 25 February 1975, at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report of the Drafting Committee on articles 9,13) 15··17, 19;; 20 
(CDDH!II!240) (continued) 

Artitles 15 17 (continued)
~~~~~~~--~ 

1. The CHAIRMAN invited the Committee to continue its consideration 
of the report of the Drafting Committee -(CDDHIII/2 lI0) , 

Article 15 - Protection of civilian medical and religious personnel 
(continued) 

~aragraphs 1 and 2 

2. Mr. SOL? (United States of America) sairt that the amendment to 
article 8 submitted by the United States and the United Kingdom 
delegations (CDDH/II/239). which concerned the definition of 
permanent ~nd temporary medical personnel .. had a bearing on article 
15, Be pronosf),-l tli,').t it should hf: rst'(;rre<l to the nra[,tinfe~ 

Committf'E'. 

3. ~r. MAKIN (United Kingdom) supported that proposal. 

4. Mr. MARTIN (Switzerland). also supportin~ the pr6posal) 
suggested chat the Drafting COTTlmittee should consider whether 
article 8 might not be made clearer by transposing paragraphs (~) 
and (f) and inserting the proposed new para~raph (g) at the 
begin~ing of the article instead of at the end. 

It was agreed to refer anendment CDDH/II/239 to article 8 to 
the Drafting Committee for cons ideration in connexion 1"i th 
article 15) paragraphs 1 and 2 

Parap;raphs 3 '" 6 

5. The CHAIRMAN suggested that the Committee should approve 
paragraph 3, subject to the report by the joint Working Group of 
Commi ttees II and III appointed to deal with the words II combat zonel! 
in square brackets. 

6. Mr. aSTERN (Nor1f.ray) asked 1:Thy the words 11If needed Ii had been 
inserted at the beginning of para~raph 3 (CDDH/II/240). 
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7. Mr. BOTHE (Federal Republic of Germany) $ Rapporteur of the 

Drafting Committee.; explainsd that the words had been introduced 

to meet an objectiort raised by certain representatives, namely, 

that the duty to provide help might be too heavy 2 burden and that 

it should not be taken as a matter of course. 


8. Mr. OSTERN (Norway) suggested that paragrach 3 Should be 
reworded to read: "All available help shall be afforded on request 
to civilian medical personnel ... ". Otherwise the problem might 
arise of who should decide whether help ,'las needed. 

9. Mr. HESS (Israel) said that his de10sation could not imagine 
any situation such as that i~plied by the second sentence of 
paragraph 6, in which religious personnel in the Israel services; 
of Jewish faith, would be obliged to identify themselves by the 
Red Cross. The only satisfactory solution woul~ be for them to 
identify themselves by the Red Shield of David as a fully recognized 
distinctive emblem. 

10. Mr. MARTIN (Switzerland) inquired ~'Thy the words "except on 
medical grounds" had been added to the second sentence of 
paragraph 4. 

11. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 
Drafting Committee," said that the words merely stated sOl'1ething 
that was implicit in the paravraph and were therefore only a 
drafting addition. They were intended to cover a situation where 
a decisioll on priority of treatment was unavoidable and to ensure 
that the decision was based solely on medical considerations. 

12. Mr. MAKIN (United Kingdom) su~gested that the Committee should 
defer-its decision on the whole of paragraph 3 until a report had 
been received from the Working Group. Once it had been determined 
exactly what zone was meant by the ~ords in square brackets, it 
might be necessary to rodraft the whole sentence; in any case 
doubts had been expressed about the wording of the paragraph as it 
stood. 

13. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) supported 
the United Kingdom representative's proposal. It was obviously 
necessary to define the term "combat zone!'. For example, in some 
combat zones" help to civilian personnel would be subject to tvro 
conditions: the presence there of civilian medical units or 
personnel, and the need for such help. The wores "If needed H had 
been inserted for that reason. 

14. Mr. MODISI (Botswana) proposed that in paravraph 5 the word 
IIjud.'3:e " should be replaced by the word "oeem". 
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15. Illr. MAKIN (United KinfcT:Clom) supported that proposaL 

It was agreed to postpone a decision on paragraph 3 until a 

report had been received from the Workin~ Grnup on the term 

"combat z6ne l1. 

The CODmittee approved paragraphs 4. 5 (as amended by 

Botswana; and (, by consensus> 


Article 16 .. General protection of medical duties (concluded) 

IIArticle 16 was approved by consensus.

Article 17 _. Role of the civilian population and of relief 

societies (contlnued)* 


16. 'Mr ~ BOTHE (Federal Republic of Germany)~; Rapporteur of the 

Drafting Committee., said that article 17 presented the Committee 

with a number of alternatives. Regardins; foot~'note (1) to 

paragraph 1; it would be better to wait for the report on "combat 

zone II by the Working Group 0 Wi th rep:ard to foot'-note (2)" some 

representatives had recommended deletion of the word "spontan" 

eously" on the ground that it might prohibit organized action to 

care for the wounded and sick and the shipwrecked. 


17. Foot-note (3) to paragraph 2 applied only to the ~n~lish 
text. Some representatives had preferred the word Iicharity;V 
which was used in the Geneva Conventions, and the Cuban represen" 
tative had proposed replacing the words Jigood will" by "humanitar· 
ian feelings". 

18. Thev'ords in square bracl2ts "and to collect the dead" had 
been added to paragraph 2 in order to brin~ the para~raph into 
line with new paragraph 3 (replacinp former para~raph 5) on 
transport questions. It might be better to defer a decision on 
that point until proposed article 18 bis had been considered. 

19. Mr. SANCHEZ DEL RIO (Spain) pointed out that in the Spanish 
text, the seventh line of paragraph 1 should read:" a 
recogerlos y prestarles cuidados H 

20. Mr. GREEN (Canada) proposed that the words "harmert. prosecuted 
or convicted" at the end of paragraph 1 should be replaced by the 
words "harmed" convicted or punished!!. 

II For the text of article l~ as adbpted see the report of 
Com'Tljt+-(,,,, II (CDDH/2~'1/n,;v.l".nnpx II) .. 

p~sumGd from the seventeenth ~peting. 
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21. Hr. SCHULTZ (Denmark) said he agreed with the view that in 

paragraph 1, the word "spontaneously" would restrict aid by relief 

societies, and proposed its deletion. 


22. Mr. MODISI (Bots~vana) said that the l<rord "spontaneously" 
should be retained. He did not see how it could deter organizations 
from giving aid of their own volition. 

23. Mr. MAKIN (United Kingdom) said it would be well to be very 

cautious about adopting any part of article 17 until a decision had 

been taken about the wordinr of para~raph 3. The article w~s in 

danger of becoming extremely confused. 


24. With regard to th~ use of the word "spontaneously" the 

situation was likely to be very different in invaded areas" which 

would probably be immediately behind the battle'field, and occupied 

areas. In the former, it would not be reasonable for a Party to 

the conflict to permit anything other than spontaneous helpe where 

as in the latter he saw no reason why or~anized help should not be 

permitted. It was therefor~ not desirable to refer to invaded or 

occupied areas to~ether. 


25. Concerning paragraph 2_ he considered that th0 expr~ssion 
"to collect the dead" was entirely out of place in it. It was 
contrary to the obligations of the Parties to the conflict as set 
out in Article 17 of the first Geneva Convention of 1949; the 
expression had in fact been taken from the second Convention. 
Action along the lines envisaged by the expression lito collect the 
dead" would make it harder to identify the victims, whereas in the 
case of shipwreck such action was essential. Perhaps the words 
"to collect the dead" mi~ht be replaced by the words lIto search for 
and report the location of the dead!i. 

26. In his view. once the wordin~ of paragraph 3 had been agreed 
upon) the text of the whole arti,c10 should be referred back to the 
Drafting Committee in order to clarify which areas w·ere beinr 
referred to in each paragraph. 

27. Mr. SOLF (United States of America) said that he, too, thought 
that the word "spontaneously" in pararr,raph 1 should be deleted. 
Spontaneous action by the civilian population" and or~anized 
assistance to the wounded. sick and shipwrecked ~ould occur where 
appropriate; as paragraph 2 made clear. even if paragraph l.did not 
contain the word "spontaneously". which was restrictive. 

28. He would prefer not to postpone the decision on the expression 
"in invaded or occupied areas 71 in parar:r,raph 1 until the work on the 
text of parap.:raph 3 had 0(.:1"'1 com;;lctcd, 
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29. In paragraph 2~ the Comffiittee would have to decide between 

the terms "good will", "charity" a:1.d I!humanitarian feelings". 


30. He did not himself consi~er that an appeal to the civilian 

,population to locate the dead and brin~ them to a sinele place 

would in any way endanger the implementation Of articles 17 or 

18 bis. It was merely a request to assist as appropriate and 

there was no requirement anywhere that the· dead were to be buried 

where they fello 


31. Mr. BOGLIOLO (France) drew attention to the fact 'that the 

expr~ssion "to collect the dead" did not appear anywhere in the 

French text of paragraph 2. 


32. He was beginning to be convinced by the arguments which had 

been advanced for the deletion of the word "spontaneously" in 

paragraph 1. 


33. Mr. AL··PALLOUJI (Iraq) said he considered that the word 

"spontaneously" could be applied appropriately to action by the 

civilian population~ but he could not see how it could be applied 

to organized action by a competent relief organization in the 

twentieth century. It would be better to delete it. 


34. He wished (;0 undcr[~t:anc! exactly h'ha0 the Chairman meant when 

he said that a ma1;t,'r ::]) 'JI11 " be 1"t ferp·.··! l;'!rk to t.IlO DrClfting 

Commi ttee. Did he, in fact, !liGan that a ne", Working Group would 

be set up to resolve a particulClr problem? 


35. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
the representative of Iraq had raised a very importint issu2 
concerning the procedure which the Committee should follow in the 
future. He wondered whether it w~s a ~ood idea to r8fer Clll 
questions which had not been resolved in Committee II to the 
Drafting Committee. Por instance:. a matter of substance was 
involved in any decision on whether organi~ed assistance and 
civilians should be placed on the same footin~. In his view l an 
organized society could provide spontaneous assistance in areas 
where no organized work was being undertaken; butc if it did sOs 
one of the Parties to the conflict mir,ht well ask it who had 
authorized it to intervene. He felt it would be better to leave 
the reference to specific relief societies, such as the national 
Red Cross (Red Crescent, Red Lion and Sun) Societies; in 
paragraph I since that would afford them protection. Again; 
civilians should not be penalized for actin?, spontaneously to care 
for the wounded, sick and shipwrecked, and it would therefore be 
wrong to delete the word "spontaneously" from paragraph 1. 

36. He was perfectly satisfied with the wording of para~raph I, 
unless the definition of the terms "invaded" or "occupied areas" 
was altered by action t8.ken in another Committee 0 
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37. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 
Drafting Committee, said that in the French and Spanish texts the 
words "I-and to collect the dead 7" had inadvertently been omitted 
from paragraph 2. 

38. Mr. CLARK (Australia) said that the word "chari~y"; which had 
initially been used in para~raph 2) had been considered to have 
religious connotations) while the words "~ood willi'. althou~h more 
secular, had a stron~ suggestion of business. He thought that the 
alternative words could both be deleted without detriment to the 
aims of paragraph 2. 

39. Mr. FRUCHTERIilAN (United St8tes of America) said that., in order 
to cover every situation and to make it clear that spontaneous 
action" where appropriate; was desirable the words "or otherwise" 
should be inserted after the word "spontaneously" in paragraph 1. 

40. He agreed with the Australian representative that the words 

"good will" or "charity" should be deleted from para~raph 2. 


41. Mr. HER.EDIA (Cuba) said he thought that the most suitable 
words to replace the other alternativ':os proposed t"ere ilhumani tarian 
feelingsil. 

42. Mr. KLEIN (Holy See) considered that the word "charity" was 
appropriate to the nineteenth century. The words lIhumanitarian 
feelings" had been used by the French philosophers of the 
eighteenth century. ~~at should be expressed in the article was 
something deep in the heart of every human being; he therefore 
suggested the word "generosity". 

43. filr. MARTIN (Sv\Titzerland) said that immediate care should be 
provided for the wounded; sick and shipwrec!{ed and hence it must 
of necessity be spontaneous. He realized, however~ that the word 
"spontaneously'! could be interpreted restrictively and it would 
probably be best to delete it. That was a matte~ of substance 
which the Committee must decide~ not the Draftin?; Comnittee. 

44. The CHAIRMAN drew the Committee's attention to rules 48, 40 
and 50 of the rules of procedure and to the fact that at the 
beginning of the present session the Committee had decided to take 
all decisions of substance itself and to refer only drafting 
matters to the Draftinp Committee and its Workin~ Groups. 

45. The Committee would shortly have to tak2 a decision conccrninr; 
the expression "in invaded or occupied areas H in parar,raph IJ in 
view of the fact that a Workin~ Group had been sot un to consido~ 
the term "combat zone" and other siP:dlar exnressions, f\ decision 
would also have to be taken concernin~ the inclusion of th0 word 
"spontaneouslyil and the two other alternatives which had been 
proposed. 

http:CDDH/II/SR.24


- 241  CDDH/II/SR.24 

46. In paragraph 2, the Committee had to take a decision concerning 
the expression "the good will" and the various alternatives which 
had been proposed. and also concerning the expression "and to 
collect the dead". In the latter case" the Committee could decide 
to leave the matter in abeyance until the Workin~ Group dealing 
~ith article 18 bis had reached a decision. 

47. Mr. SCHULTZ (Denmark) said that] as it ].\Tas incumbent upon the 

Committee to develop humarli tarian lm,r) it should not feel bound by 

the use of the word lispontaneouslv11 in former article 18. The 

inclusion of the word ~spontaneou~lY"~ or indeed another similar 

word 'in the text, would give the Occupying Power an excuse to say 

that the assistance biven by the Red Cross Society was not 

spontaneous and should accordingly be prohibited. Every possible 

opportunity should be given to provide assistance to the wounded, 

sick or shipwrecked. He was in favour of deleting the word 

"spontaneously", but, if that suggestion was not generally 

acceptable~ he would support the United States proposal. 


48. Mr. if,TARRAS (Finland) said that the term "spontaneously" should 

not be interpreted in a restrictive sense in the context of 

paragraph 1. The intention was that the civilian population and 

relief societies should be given the widest possible opportunity to 

help the wound(;d, sick arle! ship"vrecked., both spontaneously and 

otherwise. In his view: the question of authorization for relief 

assistance, such as that ~iven by the Hert Cross. should not be 

dealt with under article 17; it should be covered by a general 

provision. He accordingly supported the United States proposal. 


49. With re~ard to para~raph 2, he was of the opinion that the 
word "charityli was out of date; moreover, he did not feel that any 
of the expressions "good will", Ii~enerosity" or "humanitarian 
feelings" added anythinR to the text. He supported those who 
suggested that the text should read: Ii~he Parties to the conflict 
may appeal to the civilian population " 

50. Mr. GREEN (Canada) said he agreed with the Pinnish represen
tative that none of the words sugp.;ested as alternatives to the 
words "good will", and for that matter Ii~ood will" itself. served 
any purpose. Moreover, relief societies existed for the very 
purpose of caring for the wounded, sick and shipwrecked. 
Consequently, there was no need to appeal to them. 

51. Further. if under pararraph 10 the civilian popUlation was 
permitted spontaneously to care for the wounded, sick and ship 
wrecked. it would be incongruous. under paragraph 2, to permit 
the Parties to the conflict to appeal to the good will of the 
civilian popUlation and relief societies to u~dertake that care. 
The words lithe good will of" could be deleted. 
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52. Mr. BOTHE (Federal Republic of Germany). Rapporteur of tho 
Drafting Committee) said that the discussion on the word "spontan
eously" had been very useful; it was clear that the term could be 
misleading. It was unrortunate that Latin could not be used., as 
the expression sua sponte mi~ht have solved toe problem. The words 
"on their own initiative" also covered the Meaning of "spontaneously" 
and avoided the implication that improvised rather than organized 
help was what was meant. It was essential that the civilian popula
tion and relief societies should be able to help without having to 
be asked to do so. The United States proposal would avoid th~ 
difficul"Gies by adding the words 'lor otherwise" after "spontaneously"; 
that would ~e acceptable. but he su~gested that the words "even on 
their own initiative" should also be considered. 

53. Mr. MAKIN (United Kingdom) thou~ht that the ar~ument about 
spontaneity was beside the point, since paragraph I clearly dealt 
with situations in which the civilian population and relief societies 
acted on their own initiative, and para~raph 2 with those in which 
they acted on the initiative of somebody else. He would be happy 
to agree with the United States proposal, even thou~h it covered a 
conf~sion of thought. He still had doubts about the wisdom of agree
ing on the text of paragraph 2 before the text of para~raph 3 was 
available. He withdrew his sup,~estion that paragraph 2 should be 
referred back to the Draftins Committee. but thought that paragraphs 
2 and 3 should be considered to~ether3 since there might be an over· 
lap between them. 

54. Mr. SANCHEZ DEL RIO (Spain) said that. in Spanish, the word 
"espontaneamente" was an adverb and must therefore modify a verb. 
If yet another adverbial form was added, as in the United States 
proposal, t{1at would amount to sayinp; "in any way whatsoever lY For• 

that reason~ he thought that, if "spontaneously" was not used) no 
adverb should be used at all. As a compromise, he would accept the 
suggestion made by the Rapporteur of the Drafting Committee that 
!leven on their own initiative" should be used instead 0,:' "spontan··· 
eouslyil, 

55. With regard to paragraph 2, the point that he had raised prev 
iously was still valid; namelv that the omission of any reference to 
"charity" or "~ood will" would make the provisions of that parRgraph 
optional for the Occupying Power and mandatory for the civilian 
population. That would be a radical RlterRtion in meaning. He 
therefore considered that some expression of thRt kind was·necessary. 

56. Mr, PRUCHTP,m1AN (United States of Americq) s!3.id that his 
delegation was prepared to withdraw its proposal in favour of that 
made by the Rapporteur of the Draftin~ Committee, 

57. Mr. PONCE (Ecuador) sRid he R~reed thqt the deletion of any 
reference to If~ood 1oTill" would alter the meaninr; of narap;raph 2 and 
make it mandatory in character. The best way out of the difficulty 
was to follow the suggestion made by the Cuban representative. 
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58. Mr. MARTIN (Switzerland) said th~t) since the United States 

delegation had withdrawn its proposal~ he would withdraw his 

suggestion that the word "spontaneously" should be deleted. He 

accepted the suggestion made by the Rapporteur of the Drafting 

Committee. 


59. Mr. CZANK (Hungary) said he supported the insertion of the 
words~en on their ONn initiative", since they conveyed the idea 
of "spontaneously". If 'l spontaneously" was not replaced. there 
was the danger that the words "shall be oermitted" might be taken 
to mean that the civilian population would have to obtain some kind 
of authorization before they could take action. That was 
restrictive, and must therefore be excluded. 

60. The omission of the word !'charity" and the other similar terms 
mentioned would not make any difference to the meaning of paragraph 
2. If some form of words had to be used, he would support the 

Cuban representative's proposal. 


61. Nr. MAIGA (Mali) said that "spontanement 11 I!leant nde plein gre"j 
that was equivalent to !leven on their own initiative" so that the
suggestion made by the R::tPporteur of the Drafting Committee was 
acceptable to him. 

62. Mrs. RODRIGUEZ LARPE'J'l\ Dr PESARE,C"!I (Uruguay) supported the 

proposal made by the Rapporteur of thp nraftin~ Committee which 

very cl"·J.rly c,xplii.LtLo'; tt·,c; sil""nific;i.ll(~.c: of "spontaneously". In 

parar:r.qph 2, she 1'J(1,I] 1 ['r,_ fc r thc' F())-'rl'; II Tile"; :ippc:,l lo the 

generosity and humanitaria:J. feelinGs of the population l1
 

• 

63. ~!r. WIODIS! (BotsHana) also supported the replac'ement of 

"spontaneously" by the words "even on their o'm initiative", 

althou~~ he thought that spontaneity and initiative were not 

synonymous, 

64. r~. ALFALLOUJI (IrRO) said that he. too, found the words "even 
on their own initiative l1 acceptable, ,'\8 far as paragraph 2 was 
concerned, he now thought: after listenin~ to the Spanish represen' 
tative, that some forI!l of words was necessary to make it clear that 
that paragraph was not mandatory in character. 

65" r~r. TRAMSEN (Denmark) said he accE.:pted the sugp:estion made by 
the Rapporteur of the Draftin~ Committee. 

66. The CHAIRMAN said that the CommittEe I!lust now decide whether 
article l~_ paragraph 1, should be sent back to the Draftin~ 
Committee. The question of trle use of the \lwro Vlspontaneously"" 
however. was one of substanc0, so that a oecision was required. As 
there appeared to be no objection to the proposal by the Rapporteur 
of the Drafting Comrnittc2 that that word should be replaced by the 
words Heven on their own initiative';, he would ta.l{o it that those 
words had been approved by consensus. 
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67. With regard to paragraph 2 J hQ1!wver, the situation was less 

clears as at least four suggestions had been made. He asked the 

Committee whether it was prepared to accept the expression 

"humanitarian feelings". 


68. ~1r. MARRIOTT (Canada) proposed that a vote should first be 

taken on whether all reference to feelings should be'deleted. 


69. flIr; CZANK (Hungary) thought that the lo'?ica.l procedure would 

be to vote first 6n the original word "charity" and then on the 

Cuban proposaL 


70. The CHAIRMAN said that he agreed with the Hungarian represen" 
tative~ but only in part. The proposal that diverged most widely 
from the others was that all reference to"feelings" should be 
deleted 5 and. according to rule 40 of the rules of procedure, that 
should be voted on first) followed, as the case might be, by the 
Cuban proposal. 

The proposal that all reference to "feelings" should be deleted 
from paragraph'2 of artic Ie 17 '1as adopted by 27 votes to 8, with 
14 abstentions. 

71. The CHAIRMAN said that it was still necessary to decide 
whether paragraph 2' should be; sent back to the Drafting Committee, 
or whether the entire article should be dealt with in that way, 
since paragraph 3 was not re;ady. 

72. Hr. MAKIN (Uni ted I~ingdom) said he "rished to repeat his 
suggestion that no decision should be taken with re~ard to paragraph 
2 until paragraph 3 was ready. He thought that the whole of 
article 17 should be returned to the Drafting Committee. 

73. The CHAIRr1AN said that after the Committe;e's decision on 
article 18 bis, which was currently being studied by a special 
1!lorking Group) it should also decide whether the question of 
collecting the dead should be dealt with in that article or in 
article 17. 

74. Mr. MAKIN (United Kin~dom) moved the adjournment of the 
meetinp.;. 

The motion was adopted. 

The meetin~ rose at 12.40 p.m. 
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SUMMARY RECORD OF THE TWENTY-FIFTH MEETING 

held on Wednesday, 26 February 1975. at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report of the Drafting Committee on articles 9 - 13, 15 - 17~ 19, 

20 (CDDH/II/240) (continued) 


Article 19 - I-Neutral or other 7 States not parties to a conflict 
(CDDH/1; CDDH/II/240, CDDH/II/242) 

1. The CHAIR:'\1AN drew attention to amendment CDDHIII/242 submitted 
by Australia. Canada, New Zealand and the United Kingdom of Great 
Britain and Northern Ireland, which had just been circulated. In 
view of the fact that it differed on several points~ some of which 
might be of substance; from the text submitted by the Drafting 
Committee in its repo~t (CDDH/II/240)~ he suggested that the 
Committee should defer further discussion of art~cle 19 until its 
next meeting. 

2. Mr. SOLF (United States of America) speaking on a point of 
order, said that under rule 32 of the rules of procedure the 
Committee could not tal(E up amendment CDDH/II/242 unless a two~ 
thirds majority was in favour of doing so, because a decision had 
already been taken on the substance of article 19. 

3. The CHAIRl\1AN said that there were six differences between 
amendment CDDH/II/242 and the text produced by the Drafting 
Committee: first, the phrase lito the extent that they are 
applicable!?; second, the verb !Ycomply with!!; third, the phrase 
"of this Partn~ fourth) the phrase !Ysuch persons protected by it!Y; 
fifth. the word ilwi thin1

' ~. and lastly; the .phrase "whom they may 
find!Y. The second, third and last of those differences seemed to 
affect the substance of the article; the others - although they 
might relate only to drafting ~ could~ in view of their late 
submission, be considered a disavowal of the Drafting Committee's 
work. Consequently, unless he heard any objection, he would take 
it that the Committee agreed to defer cons~deration of the matter 
until its next meeting. 

It was so agreed. 
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Article 20 - Prohibition of reprisals (CDDH/1; CDDH/II/214" 

CDDH/II/240) (concluded) 


4. The CHAIRMAN drew attention to the text proposed by the 
Drafting Committee (CDDhIIII240) in i,:hich three alternative terms 
appeared in squarE: brackets. The term ilmeasures in the nature of 
reprisals ll had originally been proposed by the Austr<'..lian delega· 
tion (CDDH/III214) and had been approved by the Committee, although 
the Australian representative had stated that his delegation would 
not insist on that wording. The question of reprisals, however, 
was also being considered by other Com~ittees in relation to·other 
provisions and it was his understanding that Coml"litt.ee III had 
agreed to use the single word i7 repr isals" in the articles with 
which it was concerned. Furthermore, that word had been retained 
by the Conference of Government ExpE:rts on the Reaffirmation and 
Development of International Humanitarian Law applicable in Armed 
Conflicts and appeared in the Geneva Conventions of 1949 and in 
var~ous other international conventions. For those reasons 3 he 
asked whether the Committee would be willing to reintroduce the 
word "reprisals'? A two-thirds majority would be required for 
that decision. 

5. Mr. SKARSTEDT (Sweden) confirmed that Committee III had agreed 
to use the word "reprisals ir where appropriate in the articles 
referred to it for. consideration. 

6. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee~ said that in proposing the three alternative 
terms in square brackets; the Drafting Committee's intention had 
been to leave open the possibility of reverting to the word 
"reprisals!? He agreed that the decision to be taken was one 
which would require a two-thirds majority; and expressed the view 
that the Committee should take account of the agreement reached in 
Committee III. 

7. The CHAIRMAN invited the Committee to vote on the reintroduc··· 
tion of the word "reprisals ll in article 20. 

The word iireprisalsH was approved by 32 votes to none, with 
9 abstentions. 

8. The CHAIRMAN said that, in the absence of any objection, he 
would take it that· the Committee wished to approve by consensus the 
text of article 20 submitted by the Drafting Committee (CDDH/II/240) 
which, in the light of the decision just taken~ would read: 
"Reprisals against the persons and objects protected by this Part 
are prohibited.". 

11It was so agreed.

For the text of article 20 as adopted) see the report of 
Committee II (CDDH/221/Rcv.l, annex II). 

11 
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ORGANIZATION OF WORK 

9. The CHAIRMAN said that the preliminary time-table of the 
COID.!nittee's work which he had drawn up pursuant to the recommenda"" 
tion of the General Committee of the Conferen~e would probably need 
~o be modified, since consideration and adoption of the Drafting 
Committee's report (CDDH/II/240) was proceeding more slowly than he 
had expected. If the Committee continued to work at its present 
rate~ it would probably not be able to complete even the first 
reading of the articles submitted to it by the end of the current 
session of the Conference. In the light of the informal 
consultations which he had held with certain representatives and 
with the IeRC representatives" the most appropriate course of 
action would appear to be for the Committee to proceed with its 
consideration of draft Protocols I and II and; if necessary. to 
defer consideration of the technical annex to draft Protocol I until 
the third session of the Conference. It Kas his hope that the 
Committee would be able to complete consideration of the two draft 
Protocols in the allotted time. That) however. would depend on 
the Drafting Committee; which up to the present had needed to hold 
almost twice as many meetings as the Committee itself in order to 
consider only some of the articles referred to it. He hoped that 
the Drafting Committee Vlould be able to work a little more 
expeditiously during the coming weeks and that the results it 

obtained would not be disavo1.'led subsequently in the Committee. 


CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued)* 

10. The CHAIRMAN said that the COMnittee had held a preliminary 
exchange of views on Part III of draft Protocol II at its twenty
first meeting. Unless there was any objection, he 'would not reopen 
the general discussion but would ir:.vite t;1e Committee to take up 
Part III, article by article. 

11. Mr. IJAS (Indonesia) said that at the twenty-first meeting 
(CDDH/II/SR.21) some delegations had expressed the view that a 
lengthy general discussion should be held on Part III. The 
Chairman had not disagreed with that view. Since his delegation 
wished to make a general statement on Part III before each article 
was taken uP. he sU~Gested that the general discussion should 
continue. 

12. Mr. PASSALACQUA (Argentina) supported that suggestion. 

* Resumed from the twenty~first meeting. 
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13. Mr. URQUIOLA (Philippines) said that he too endorsed the 
comments by the Indonesian representative. At an 8arlier meetin~~ 
one delegation had called in question draft Protocol II as a whole 
and other delegations should have the opportunity to express their 
views on the subject. 

14. The CHJHRMAN said that ~ in view of the importance of the 

question~ he would suspend the meeting briefly in order to consult 

the ICRC representatives and the relevant summary records. 


The meeting was suspended at 10.30 a.m. and resumed at. 
10.50 a.m. 

General discussion of Part 111* 

15. The CHAIRMAN said that~ in deference to the WlSh expressed by 
some delegations; he would re-open the general discussion on 
Part III of draft Protocol II. He stressed~ however; that the 
Committee was not competent to discuss the desirability or utility 
of the Protocol as a whole, but only to consider the articles which 
had been referred to it. 

16. {vIr. IJAS (Indonesia) said that his delegation understood the 
concern of those who objected to draft Protocol lIon the grounds 
that some of its provisions interfered in the internal affairs of 
States and were contrary to the principle of national sovereignty. 
It felt strongly, however, that humanitarian concepts should be 
reaffirmed and developed in non-international as well as interna
tional armed conflicts, the more so as most of the conflicts which 
had taken place over the past decade had been of a non"'international 
character. 

17. In the view of his delegation, ·draft Protocol II should not be 
discussed until agreement had been reached on the final text of its 
key article, namely, article 1. Furthermore, the final wording of 
article 1 of draft Protocol I might also influence the discussion 
on draft Protocol II. His delegation realized] however, that to 
follow such a procedure would delay the Committee's work. In view 
of the difficulties involved in drafting provisions concerning non-· 
international armed conflicts, every effort should be made to reach 
a consensus, to leave aside controversial points and to strike a 
proper ba~ance between the principle of sovereignty and humanitarian 
dictates. 

18. The provisions of Part III of draft Protocol II should not 
reproduce automatically ttose of the corresponding part of draft 
Protocol I, since they concerned a different type of armed conflict. 
For example, article 16, paragraph 3 could ["ive rise to serious 
problems if it was left as it stood. The articles in Part III 
should be as few and as concise as possible. His delegation 

* Resumed from the twenty-first meetinG' 
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supported the view expressed by the Canadian representative that 
Part III should have the character of a human rights declaration. 
It also supported the Danish proposal for the establishment of a 
Working Group to consider the whole of Part III. Once the amend
ments to the related articles :1ad been introdL:::ed and discussed 
briefly by the Committee, they should be referred to a Working 
Group for redrafting before the COITmittee took any decision on them. 

19. Mr. SCHULTZ (Denmark) said that his delegation was convinced 
that there was a need for draft Protocol II. It might~ however~ 
be a little premature to jiscuss the Protocol's contents before the 
question of its material field of application had been settled. 
He endorsed the comments made by the Indonesian representative in 
that connexion. The establishment of the Working Group proposed 
by his delegation might therefore be postponed until a later stage~ 
and the detailed discussion of Part III might be given a lower 
priority in the Committee's programme of work than was at present 
the case. 

20. Mr. OS TERN (Norway) said that it was his Government's firm 
conviction that the need for protection of war victims was the 
same, irrespective of the political or legal classification of the 
conflict in question. His Government would therefore have 
preferred the Conference to draw up identical legal rules for the 
protection of all war victims. The distinction between interna
tional conflicts and conflicts that were not of an international 
character, together with the elaboration of two different protocols 
providing for two levels of protection of war victims depending on 
those legal classifications, could not but contribute to the 
maintenance of a system of discrimination which at the previous 
session of the Conference, and in a different context, had been 
characterized as "selective hum3.nitarianism ll 

• His Government 
would therefore have preferred one single protocol for the protec
tion of all war victims, although such a protocol might have to 
include certain chapters to apply only in international conflicts. 

21. On the basis of the existing political realities, however, his 
Government would for the time being participate in the work of the 
Conference on the assumption that two separate protocols would be 
prepared. It would like to see the articles of Part III. as also 
other parts of draft Protocol II, drafted with as much similarity 
as possible to the corresponding articles of draft Protocol I. His 
delegation reserved the right to propose at a later stage the 
amalgamation of the two Protocols into one single instrument. 

22. Mr. ONISHI (Japan) said that his delegation accepted in 
principle the extension of Part III to non~international conflicts, 
as also the IeRC text of draft Protocol II, with the exception of 
certain articles which imposed undue restrictions on internal law. 
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He would give further details later. but for the moment associated 
himself with thE statement by the representativE of Denmark. As 
the field of application of the Protocol was still unclear) it was 
inadvisable to study in detail the provisions for the wounded and 
sick, whic> could vary from on 8i tuation to c..nother, Be favoured 
postponing discussion of specific points until Committee I had 
decided on the complete field of application. He suggested that 
the IeRC might~ if possible, redraft Protocol II in accordance with 
the wording of the amendments to draft Protocol I, without changing 
the substance of Protocol II~ thus providing a convenient basis for 
discussion. 

23. Mr. WARRAS (Finland) said that his delegation considered that 
humanitarian law should be dev~loped to protect the victims of non
international armed cor,flicts in the same way as those of interna~ 
tional armed conflicts. It fully realized the difficulty of 
dealing with Part III of draft Protocol II before the material 
field of application had been established) but, with a view to 
providing similar treatQent for victims irrespectivE of the nature 
of the armed conflict, the Committee should consider Part III of 
draft Protocol II in order to find which articles of draft 
Protocol I could be reproduced in draft Protocol II. 

24. Mr. PASSALACQUA (Argentina) said that his dele~ation would 
like to stress certain concepts which it had already mentioned in 
other Committees, especially that of sovereignty of States. It 
considered that that concept had been developed and extended on 
the basis of humanitarian ideals that moved away from the 
restricted concept of sovereignty" which remained the nucleus of 
the mode~n State. The act of signing an international treaty was 
an act of sovereignty which did not in any ~ay im~ly a restriction. 
In the present case an international legal instrument should be 
produced which could be signed freely by all States. In view of 
the way in which draft Protocol II was conceived. it would be 
premature to say that it would be signed or approved by the large 
majority of States. In Comlnittee I; ;lis delegation had made 
certain reservations concerning articles land 35 which dealt with 
specific points. IUs delegatiorl consio.ered that Cormni ttec II 
should work ad referendum. although that should not in any way 
detract from the great importance of Part III of draft Protocol II) 
which dealt with the wounded. sick and shipwrecked. It would be 
more suitable to complete the consideration of draft Protocol I 
and produce tangible results from the present session of the 
Conference. 

25. Mr. PICTET (International Cammi ttee of the Red Cross) said 
that the ICRe representatives were present as experts on questions 
of substance. It was not for them to interfere in matters of 
procedure. But because of the confidence accorded them) they felt 
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justified in saying that they would regret any measures that might 
retard the work. It should not be forgotten that there were 
victims waiting to be helped. The question of the field of 
application had been raised also in the other Committees. He 
could not see why in Committee II _. which dealt with some of the 
~ost basic and immediately practical provisions, the field of 
application should have become an obstacle. .He pointed out that 
draft Protocol II left national law intact and included two clauses 
on sovereignty and non~intervention which had already been dis
cussed in Committee 1. The field of application had in fact very 
little incidence on Part III. 

26. Replying to the representative of Japan, he said that it had 
been agreed that the Drafting Committee would be responsible for 
bringing draft Protocol II into line with draft Protocol I} but 
the ICRC would naturally give its full co-operation. 

27. Mr. HEREDIA (Cuba) said that his delegation felt that equal 
importance should be given to both Protocols and that there was no 
reason to postpone consideration of draft Protocol II. 

28. Mr. KHAIRAT (Arab Republic of Egypt) said that his delegation 
was in favour of examining draft Protocol II ad referendum until a 
decision had been taken on the field of application of draft 
Protocol I. Part III should be discussed without going into the 
principle of sovereignty of States, which was of common concern tq 
all States. 

29. Mr. BOTHE (Federal Republic of Germany) endorsed the state
ment by the representative of the ICRC. Theoretically it was 
true that much of the level of protection depended on the material 
field of application, but, practically, that was not the case for 
most of the provisions regardin~ the wounded and sick~ which should 
be acceptable even if a very low threshold for the application of 
Protocol II was adopted by Committee I. Certain specific articles 
might be affected by the field of application. such as article 16, 
paragraph 3, but that could be examined when Committee II came to 
those articles. 

30. Mr. AL-FALLOUJI (Iraq) said that, in order to develop humani
tarian law effectively, it was essential to take the general 
tendencies of Governments into account. It was also important not 
to make draft Protocol II depend entirely on draft Protocol 13 nor 
should it paralyse draft Protocol I. The question of the 
relationship between the two Protocols should not be allowed to 
slow up the work of the Commit~ee. 
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31. Mr. ROSEN~LAD (Sweden) said that his delegatibn appreciated 
the difficulties. He associated himself with the views expressed 
by the Chairman and by the representatives of the ICRC~ the Federal 
Republic of Germany and other northern countries. The Committee 
should discuss draft Protocol II ad referendum, as the other 
Committees were doing. He agreed that victims of non-international 
conflicts should be given the same treatmerit as those of interna
tional conflicts. 

32. Mr. DENISOV (Ukrainian Soviet Socialist Republic) fully 
endorsed the Chairman's view that the problem of accepting or not 
accepting d~aft Protocol II did not come within the field of 
competence of the Committee; only the plenary Conference could 
decide that matter. The fact of adopting draft Protocol II was 
of great importance for the alleviation of the suffering of victims 
of armed conflicts. The ICRC had done much work on draft 
Protocol II and the text formed a good basis for discussion on all 
matters concerning non-international conflicts. At the twenty
second meeting (CDDHIII/SR.22) the representative of India had 
mentioned the danger of expanding draft Frotocol II to cover 
national liberation movements~ that had been dealt with in 
Committee I,. in connexion with article 1 of draft Protocol II. 
His delegation was not in favou.r of the suggestion. made by the 
representative of Norway that the two draft Protocols should be 
amalgamated into one, for that would make the work of the Conference 
more complicated and, what was more important, the adequate protec
tion of the victims of non-international armed conflicts would not 
be facilitated. 

33. Mr. MAKIN (United Kingdom) said that he had been impressed by 
the statement by the representative of the IeRe and felt that the 
Committee should now discuss details" as the Chairman had suggested. 
Any decisions could be made ad referendum, in case substantial 
changes were made to article 1 of draft Protocol II. Most of the 
provisions, however, were not affected greatly by article 1 and 
could be discussed at once. 

34. Mr. AL BAKIR (Qatar) said that his delegation associated 
itself with the statement made by the representatives of the Arab 
Republic of Egypt, Sweden and the ICRe. It considered that the 
Committee should now discuss Part III of draft Protocol II. 

35. Mr. IJAS (Indonesia) said that article I of draft Protocol I 
had not yet been adopted by the Conference in plenary. Its wording 
could therefore be changed and that would in turn affect the wording 
of draft Protocol II. He therefore endorsed the proposal that 
Part III of draft Protocol II should be discussed ad referendum. 

http:CDDHIII/SR.22
http:CDDH/II/SR.25


- 253 - CDDH/II/SR.25 

36. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that his delegation was convinced that the Committee must proceed 
forthwith with the consideration of Part III of draft Protocol II. 
Many representatives objected to discussing it~ preferring to rely 
on the political and military ~ifferentiation between international 
~nd internal armed conflicts. It was an important question, but 
one which came within the competence of other ·Committees. The 
task of Committee II consisted of considering and noting the 
different conditions under which opportunities to extend medical 
assistance to victims of internal armed conflicts could be found. 
Proceeding from article I of ICRe draft Protocol 113 three variants 
of such conditions could be listed - first, where Government forces 
were faced by organized armed groups lacking medical services or 
sufficient medical supplies and resources) second~ where a 
Government found its armed forces, civilian apparatus and military 
medical services split in opposing camps. In such a situation 

the most diverse correlation of conditions and means of extending 

medical assistance to victims might exist. Third, where, in the 

course of the conflict, separate administrations, armed forces and 

military and civilian medical services had been set up. That 

variant was almost analogous to an international armed conflict. 


37. He agreed with the statement of the United Kingdom 
representative that an internal armed conflict might involve more 
than two warring parties in addition to part of the population not 
participating in the conflict. It was essential to provide 
protection for the neutral section of the population. Some 
articles of draft Protocol II should be broadened in comparison 
with analogous articles of draft Protocol I with regard to altering 
or clarifying specific terms. 

38. Mr. MARRIOTT (Canada) suggested that the representative of 
the Union of Soviet Socialist Republics should be asked to produce 
a short working paper based on his valuable statement~ which would 
serve to guide the discussions. 

39. Mr. FIRN (New Zealand) drew attention to the fact that the 
Committee had agreed at the twentieth meeting (CDDH/II/SR.20) that 
it should not embark on a detailed consideration of draft 
Protocol II until the Drafting Committee had concluded its work and 
Committee II had taken decisions on the articles in draft Protocol I 
which it had referred to the Drafting Committee. 

40. The CHAIRMAN, referring to the suggestion that the two draft 
Protocols should be amalgamated into one. said that such a decision 
was outside the competence of the Committee and could be taken only 
in plenary session. 
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41. The other Committees had already begun discussing matters 
which depended on the decisions 6fCommittee I. All decisions 

made by Committee' II must be ad referendum and would be brought 

into line with those decisions later. 


1~2. He suggested that before its next meeting the Committee 

should consider whether work would be speeded up if the Drafting 

Group were divided into two sub~committees. 


43. Mr. SOLF (United States of America) said that the work ,of 

the Drafting Committee had been delayed because many of the points 

it had been asked to consider were of a substantive nature. The 

proposal to have two drafting sub-committees had merit provided 

they were required to deal only with drafting. 


44. He proposed that the Drafting Committee should continue its 
work of drafting and that the Chairman should appoint small working 
groups to deal with matters of substance, as would be required, for 
example, for draft Protocol II. 

45. Mr. AL-FALLOUJI (Iraq) observed that there was no reason why 
the Drafting Committee should not meet as a working group when 
SUbstantive matters arose. It was essential for the Committee to 
give the Drafting Committee clear instructions, particularly when 
substantive issues ~ere involved. He was against the setting up 
of sub-groups; larger groups could sometimes be more effective, 
as had been demonstrated in the case of article 19. 

46. The CHAIRMAN pointed out that; as its nC.me implied the 
Drafting Committee was concerned solely with drafting. It had no 
competence to deal v!ith substantive matters unless specifically 
requested to do so. 

47. Mr. AL-FALLOUJI (Iraq) said that there was nothing in the 
rules of procedure to prevent a drafting committee from being 
authorized to function as a working group. In fact~ many of the 
members of the Drafting Committee were also members of Working 
Groups. He saw no objection to the Committee's entrusting the 
Drafting Committee with specific tasks concerning substantive 
questions. 

48. The CHAIRMAN said that, if a body was set up to deal with 
substantive matters, that should be clearly indicated. Unless 
otherwise indicated, the function of the Drafting Committee was 
confined to drafting. 
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Article 12 - Protection and care (CDDH/lj CDDH/II/225~ CDDH/II/238) 

49. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that the discussion was digressing and becoming academic~ and he 

proposed reverting to the discussion of article 12 and later~ 


depending on the concrete outcome of the discussion" deciding on 

subsequent work procedure. 


50. The CHAIRMAN accepted the proposal and called on the sponsors 
of amendment CDDH/II/230. 

51. Mr. TERNOV (Byelorussian Soviet Socialist Republic)~ 
introduclng amendment CDDH/II/238 tc paragraph 2 of article 12 of 

the ICRC draft Protocol lIon behalf of the sponsors~ said that 

that document also referr~d to the Australian amendment to 

article 12 (CDDH/II/225). It was of a more universal character 
since it included the sick and wounded of all parties to a conflict 
and of neutral populations. That was an important point3 for 
there could be "founded and sick among the population who were the 
victims of an armed conflict, and they had the right to protection. 
Such categories of wounded and sick should be covered by article 12. 
The words "without any discrimination!! did not appear in amendment 
CDDH/II/238 3 since they miGht give rise to problems of interpreta
tion. 

52. In drafting their amendment j the Union of Soviet Socialist 
Republics and its co~sponsors had been guided by concern to 
alleviate the severity and cruelty of internal conflicts. History 
had shown that such conflicts could be as brutal and cruel as 
international armed conflicts. The Union of Soviet Socialist 
Republics and the co--sponsors of amendment CDDH/Il/i38 supported 
other delegations in the desir~ to ensure that draft Protocol II 
provided the maximum protection to all those involved in any type 
of armed conflict. It was in that spirit that they had submitted 
the amendmen t . 

I 

53. Mr. SCHULTZ (Denmark) supported the Canadian representative's 
suggestion that the representative of the Union of Soviet Socialist 
Republics might be asked to prepare a working paper. 

54. The CHAIRMAN said he supported that suggestion. He felt 
that article 11 of draft Protocol II could be deferred to a later 
date for discussion and that the discussions should begin with 
article 12. 

55. Mr. CLARK (Australia), referring to his delegation's amendment 
(CDDH/II/23l), said that the heaCing to Part III of draft Protocol II 
would have to correspond to the definiti6ns in article 11. His 
delegation's amendment could therefore be held over until the 
Committee had dealt with article 11. 

http:CDDH/II/SR.25


- L56 CDDH/II/SR.25 

56. Mr. PICTET (International Committee of the Red Cross) said 
that the articles in draft Protocol II contained the essence of 
what had been dealt with in draft Protocol I. There were only 
minor differences between the two Protocols. Article 12 of draft 
Protocol II corresponded to articles 10 and 11 of draft Protocol I. 

57. Mr. MARRIOTT (Canada) said that, since the wording of his 
delegation's ~~endment (CDDH/II/213) was the same. as that of the 
Australian amendment (CDDHIIII 225) ~ he would wi thdrat'T the Canadian 
amendment to article 12 of draft Protocol II. 

58. l\1r. CLARK (Australia) stated that his delegation's amendments 
to paragraphs 1 and 2 of article 12 depended on the definitions 
accepted for article 11. 

59. In paragraphs 3 and 4 his delegation had inserted article 11 
of draft Protocol I. In doing so it had changed the class of 
persons to be afforded protection by those paragraphs to accord 
with the words used in article 8 of draft Protocol II. 

60. Mr. TERNOV (Byelorussian Soviet Socialist Republic) said that 
the joint amendment (CDDH/II/238) of which his delegation was a 
sponsor was to be related to the Australian amendment (CDDH/II/225). 
It was in the spirit of the IeRC text of paragraph 2 of article 12 
of draft Protocol tIl but was of a more universnl and specific 
nature. 

61. With regard to the discussion on the functions of the Drafting 
Committee, it was clear that the sUbstantive points that remained to 
be settled would have to be entrusted to a Working Group. Since 
such a group would have an extremely heavy workload, it might be 
wiser for the Committee to continue its discussion on article 12. 
If it made no progress, then a Working Group could be set up. 

62. Mr. HEREDIA (Cuba) said that the protection provided in 
paragraph 4 of article 12 should be extended to the categories of 
persons listed in article 6. 

63. Mr. SOLF (United States of America) said he was impressed with 
amendment CDDHIII/238. He felt that the text of article 10 of 
draft Protocol I. which had been adopted by the Committee, covered 
all the concern that had been expressed) and that the Committee 
could adopt the first two paragraphs of article 12 with only minor 
modifications. Paragraphs 3 and I~ of the Australian amendment to 
article 12 (CDDH/II/225) could usefully replace paragraphs 3 and 4 
of the ICRC text of article 12 subject to minor drafting changes. 

The meeting rose at 12.30 p.m. 
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SUl\1MARY RECORD OF THE TWENTY~SIXTH ~1EETING 

held on Wednesday, 27 February 1975, at 10 a.m. 

Chairman: r1r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report of the Drafting Committee on articles 9"'13 ~ 15--'17" 19 ~ 20 

(CDDH/II/240) (concluded~ 


Article 19 - / neutral or other 7. States not parties to a conflict 
(CDDH/l; CDDH/II/240, CDDH/II/242) (concluded) 

1. The CHAIRr~Nj referring to the amendment to article 19 

proposed by four delegations (CDDH/II/242) pointed out that the 

text of that article had already been considered by the Drafting 

Committee (CDDH/II/240)0 He therefore asked the sponsors of the 

amendment, which involved not merely drafting changes but also 

changes of substance. why they had found it necessary to submit 

it at so late a stage in the proceedin~s. Some representatives 

might consider the amendment to be a disavowal of the work of the 

Drafting Committee 0 


2. Mr. FIRN (New Zealand) explainc:d that each of the sponsors of 
amendment CDDH/II/242 ha.d had comments to make on article 19 in the 
form in which it had been drawn up by the Drafting Committee 
(CDDH/II/240)0 In the view of their respective delegations~ there 
was nothing in the rules of procedure to preclude any delegation 
from submitting amendments before a decision of the Committee had 
been taken. The sponsors ha.d therefore tried to assist the 
deliberati)ns of the CommitteE by agreeing on a common text; that 
text had been submitted to the Secretariat and was available in all 
the official languages. 

3. There were six changes in the version of article 19 submitted 
in document CDDH/II/242--as compared with that prepared by the 
Drafting Comm!ttee. In his dele.s;ation I s opinion" those changes 
were all of a drafting nature 0 Even if the Committee had already 
taken a decision on the sub0tance of article 19 and the summary 
records were unclear on that point - it could still consider the 
amendments in document CDDH/II/242. 

4. Mr. FRUCHTERMAN (United States of America). speaking on a point 
of order, said that, as the r8consideration of a m8tter of substance 
was involved, a two-"thirds maj o.ri ty vote was necessary before that 
was possible. 
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5. The CHAIRMAN agreed with the United States representative and 

asked him whether he would like a vote to be taken on the 

admissibility of the amendments. 


6. Mr. FRUCHTER'VlAN (United States of America) replied that; in his 

view, a vote should be taken to determine whether the Committee was 

prepared to reconsider the substance of article 19. 


7. Mr. FIRN (New Zealand) said that the question why the amendment 
had been submitted at the present stage was linked with the question 
whether or not a decision had been taken on the substance of 
article 19,' The Committ~e had not discussed article 19 at its 
twenty-fifth meeting (CDDH/II/SR.25). The four sponsors had all 
intended to make comments on that article and had produced the 
composite amendment submitted in CDDH/II/242. The record of the 
Committee's earlier discussion of article 19 was sonewhat confused 
and there was no reference to any decision on substance, although 
it might be argued that that was implicit ir, the summary record. 
There was no clear record of a decision, however, as was the case 
with other articles. Even if a decision on the substance of 
article 19 had been taken, the New Zealand delegation held that 
the changes proposed in d~cument CDDHIII/242 v..rere only of a drafting 
nature; that could be made clear; however; only if he was allowed 
to go into the substance of the amendment, 

8. The CHAIRMAN said that in his opinion) as also in that of the 
United States representative and the Drafting Committee at least 
some of the proposed changes were of a substantive nature. \.Ilhere 
doubt existed, it was safer to assume that matters of substance 
were involved. In the interpretation of legal rules s experience 
showed that what had been intended only as a drafting change could 
sometimes be taken as a change in substanceo According to rule 32 
of the rules of procedure, a motion for the reconsideration of a 
question that had already' been settled required a two·>thirds 
majority. Under the same rule, he was required to allow two 
speakers to oppose the motion,. after which it should be immediately 
put to the vote. He WOUld) however, request the United States 
representative not to press the point and would ask the New Zealand 
representative to continue. 

9. Nr. FIRN (New Zealand) said that the first change in the text 
of article 19 proposed in document CDDH/II/242 was that the words 
"by analogy" should be replaced by trto the extent that they are 
applicable". The sponsors of the amendment thou~ht that "by analogy" 
did not accurately reflect the true position of States not parties . 
to the conflict. Those words might seem to imply that such States 
were being asked to apply the provisions relating to the wounded, 
sick and shicwrecked as if they were parties to the conflict. in 
fact. not all those provisions were capable of being applied by such 
States. For examph~, paragraph 5 of article 15: which dealt with 
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the relationshi~ between an Occupying Power and civilian medical 

personnel, could clearly not apply to such personnel in the 

territory of a third State. 


;0. The second change was the replacement of "apply" by "comply 

with". That was a drafting change and did not affect the 

obligations imposed by article 19. 


11. The third change was that "present Protocol" should be 
replaced by "this Part"~ by which Part II was intended. The 
reason was that it was only in that Part that the rights of the 
wounded, sick and shipwrecked and of medical and religious personnel 
were protected. He did not think that the proposed change would 
deny the persons protected by Part II any of the rights embodied 
in the rest of draft Protocol I. Part I laid down the basic 
obligations imposed on all High Contracting Parties, and Parts III 
and IV were concerned with the situation on the battlefield and 
with the relations between the belligerent Power) especially as an 
Occupying Power~ and the population. None of the provisions of 
those three Parts was applicable to a third State) with the 
exception of articles 60 to 62, which were concerned with relief; 
in those articles, however, the obligations of the third State 
were explicitly regulated. Finally~ Part V imposed obligations 
on all High Contracting Parties, whether Parties to the conflict 
or not~ and accordingly did not come within the scope of article 19. 
A specific reference to Part II rather than to the Protocol as a 
whole was not a substantiva ch2np;c=; it 1I1Ould help third States to 
determine what their obligations '!lore. If, ho,V'ever _, the Committee 
thought that the reference to Part II alone was inappropriate, his 
delegation was prepared to reconsider the matter. 

12. The fourth proposed change related to the persons to whom 
States not parties to the conllict were to apply the provisions of 
article 19; those persons were enumerated in the text drawn up by 
the Drafting Committee, but the sponsors thought that it would be 
more concise, as also consistent with article 20, to refer simply 
to !lsuch persons protected by it". ' 

13. The fifth change" namely the replacement of "in" by "within" 
was purely a question of style. 

14. In the sixth and last change. "who may be found" would be 
replaced by "whom they may find"; that change from the passive to 
the active clarified the obligations of States not parties to the 
conflict with respect to the dead. 

15. He hoped that there would be general agreement that the 
changes proposed were not controversial and that no further 
reference to the Drafting Committee was needed. 
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16. The CHAIRHAN said that there must be a clear distinction 
between the various bodies and stages of the work. All matters of 
substance were discussed by the Committee; if an article was sent 
to the Drafting Committee) that meant that it had been accepted in 
substance. It should be stated explicitly in the summary records 
that articles had been accepted in substance and sent to the 
Drafting Committee for draftin~ purposes. The point at issue was 
whether the amendments proposed were of a substantive or a drafting 
nature. Both he and the acting Chairman of the Drafting Committee 
thought that some of them were sUbstantive. 

17. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
he was neither in favour of nor against the motion, but would like 
the Chairman to rule on what part~ of the amendment were substantive. 

18. Mr. MARTIN (Switzerland) agreed with the representative of the 
Union of Soviet Socialist Republics that it was necessary to decide 
what vms SUbstantive in the .amendments. In his view ~ the only 
substanti~e change was the replacement of the words "the present 
Protocol" by "this Part". It appeared, however) that the sponsors 
were willing to withdraw that particular proposal. The remaining 
amendments were only of a drafting nature and a vote would not be 
necessary. 

19. The CHAIRMAN pointed out that he was obliged to fOllow rule 32 
of the rules of procedure. 

20. Mr. CZANK (Hungary) said that he supported amandment 
CDDH/II/?42 as an improvement on the DraftinR' Committee's text, 
except for one point, namely the replacement of the words "the 
present Protocol" by IIthis Part!!. That was a substantive amend" 
ment which could affect other parts of the Protocol. He agreed 
with the views of the representative of Switzerland. 

21. Mr. FRUCHTERMAN (United States of A~erica) said that he would 
withdraw his point of order on the understanding that the sponsors 
of amendment CDDH/II/242 would agree to re incorporate the r~ference 
to the present Protocol. 

22. Mr. FIRN (New Zealand) confirmed that understanding on behalf 
of himself and the other sponsors. 

23. Mr. CLARK (Australia) said that his delegation had been 
concerned about the words "by analo~y" in article 19 as it was an 
important article definin~ the rig::hts and obligations of neutrals 
and other States. 
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24. The article should therefore be clearly expressed and under~ 


stood by all parties. His delegation was of the view that the 

words "by analogy" in English were ambiguous and uncertain and did 

not assist in the clear interpretation of article 19. His 

delegation understood that in the French the words "by analogy" 

were satisfactory. There was a subtle nuance involved. 


25. The Australian delegation would prefer the deletion of the 

words "by analogy" but the words "to the e~tent that they are 

applicable" were acceptable in order to achieve clarity in the 

English text. 


26. Mr. SOLF (United States of America) 0 speaking as Vice-Chairman 
of the Drafting Committee ~ said that c' with regard to the title and 
the openine: words of the article, the Drafting Committee had 
decided to place the words "Neutral or other" in square brackets, 
in order to leave the decision to the plenary meeting. 

27. Regarding the words "by analop;y", a number of representatives 
had agreed with the Australian representative that they were not 
sufficiently precise and the Drafting Committee would have sought 
another term had it been starting afresh. Since 9 however~ the 
term had been used in exactly the same context in Article 4 of the 
first Geneva Convention of 1949 and Article 5 of the second Geneva 
Convention, and been included in the 1929 Geneva Convention. the 
Drafting Committee had decided that it would be better to retain it. 
It entailed only a modest extension of the classes of persons 
protected by the first and second Conventions of 1949, 

28. Miss BASTL (Austria) pointed out that in paragraph 2 (a) of 

article 9 the Committee had approved the wording "a neutral-or 

other State". 


29. The CHAIRMAN said that it had been understood that those words 
would appear in all relevant articles. 

30. He invited the Committee to vote on each part of amendment 
CDDH/II/242. 

The amendment replacing the words "by analogyli, by "to the 
extent that they are applicable ti 

; was approved by 27 votes to 10, 
with 11 abstentions. 

The amendment replacinp: the word "anpJ-yl! by-- !!ccmnly--vr.ith Tl 

was approved by 13 votes to 12, with 24 abstentions. 

31. Mr FIRN (New Zealand)~ speaking on a point of order. said that 
the agreement of the sponsors of amendment CDDH/II/242 to reDlace 
the word "Part" by "Protocol" had been subject to consequential 
redrafting. It would therefore be necessarv to reDlace the 
subsequent word "it" by lithis Part".' . 
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32. Mr. SOLF (United States of America) supported that view. 

33. Mr. MARTIN (Switzerland), also supporting the suggestion, said 
that~ although previously he had been against any change in the 
Drafting Committee's text (CDGH/II/240), he now realized that that 
text would in fact limit the pe091e to be protected. 

34. Miss MINOGUE (Australia) said that~ by referring to persons 
protected by the Part instead of listin~ theD as in the Drafting 
Committee's text:; the amendment was in fact makin~ the article more 
concise. 

35. Mr. AL-FALLOUJI (Iraq) pointed out that the reference to the 
Part of draft Protocol I \Aras more cornprehensi ve than the original 
listing, which did not, for example) include pregnant women or 
newborn children. 

It was agreed by consensus that the wording of article 19 
should be amended to read: " ... the provisions of this Protocol 
in respect of such persons protected by this Part ... ". 

It was agreed by consensus that the "lord lIin" before "their 
territory" should be.r~placed by "within". 

The amendment 'replacing the ~\rords "".rho J11ay be found!: by !iwhorn 
they may find" was aoproved by 12 votes to 3 with 31 abstentions. 

11Article 19~ as amended, was anproved by consenSUG.

36. The CHAIR~1AN appealed to m.embers of the COl":rJi ttee to decide on 
matters of sUbstance in future before referring any articles to the 
Drafting Committee, in order to avoid a recurrence of the kind of 
discussion that had just taken place. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 12 - Protection and care (CnDH/l; CDDP/II/2?5) CDDH/II/238) 
(continued) 

37. The CHAIm~AN rerrinded the Coromi ttee that the Canadian amendment 
(CDDH/II/218) had been withdrawn since it was covered by the 
Australian amendment (CDDH/II/225). 

38. Mr. SOLF (United States of Amnrica) drew attention to document 
CDDH/II/222 submitted hy his delegation, which consisted of· atablc 
showing the compaY'able p3.rts of draft Protocol I for consideration 
by the Committee in connexion with the articles assigned to it in 
draft ProtOCOl II. 

11 For the text of article 10 as adocted, sec the report of 
Committee II (CDDHr)l/Rev'~J annex II). 
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39. The CHAIR~1AN said that it was important to bear in mind that 
any differences between the texts of draft Protocol I and draft 
Protocol II, however slight, could be interpreted as differences 
of substance. He suggested that) once the Committee had 
discussed the amendments to the articles in draft Protocol II) it 
should send them to the Drafting Committee to ensure conformity 
with the corresponding provisions of draft Protocol I, unless) of 
course~ they referred to something which concerned non-international 
conflicts only. 

40. Mr. SKARSTEDT (Sweden) said that his delegation fully under
stood the reasoning behind amendment CDDH/II/238 but did not agree 
with the amendment itself. In the first place) the personal 
field of application of draft Protocol II should be settled 
exclusively in article 2, which applied to "all persons, whether 
mili tary or civilian, combatant or nono·combatant) affected by an 
armed conflict within the meaning of article I". Special 
provisions in article 12 might cause confusion. Secondly, the 
term IIneutral ll should be used only to denote a neutral State not 
taking part in an armed conflict. Lastly) an addition of the 
kind proposed might be misinterpreted as excluding other wounded 
and sicl{ who might be affected by an armed conflict. 

41. Mr. SOLF (United States of America). referring to his proposal 
at the twenty-fifth meeting (CDDH/II/SR.25») said that in view of 
the concern expressed by the Soviet Union and the United Kingdom 
representatives, he would now like to see paragraph 1 amended so 
as to retain the language adopted by the Committee in the case of 
article 10, paragraph 1 of draft Protocol I, and to add a reference 
to "those who had taken no part in the hostilities". That addition 
should meet the concern which had ~otivated amendmerit CDDH/II/238. 

42. He agreed with the representative of Sweden on the use of the 
term "neutral". 

43. Mr. IJAS (Indonesia) supported amendment CDDH/II/238; \'1i th the 
exception of the reference to "the neutral pRrt of the population l1 

• 

He drew attention to his delegation's amendment to pRragraph 1 of 
article 1 of draft Protocol II (CDDH/I/32): which provided that 
Protocol II should apply to all armed conflicts in which organized 
forces took up arillS asainst the legitimate Government. That 
concept would exclude neutral populations. 

44. Mr. MARRIOTT (Canada) said that his delegation would like to 
be associated with the United States representative's proposal 
concerning paragraph 1, but would like an explanation of the use 
of the past tense: ii ••• those who had taken no part 11 

45. Mr. KLEIN (Holy See) said that he was in favour of the use of 
the term lineutral", which applied to the part of the population 
caught between the two sides in conflict. 
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46. Mr. MAKIN (lJnited Kingdom) said that he was sure that everyone 
understood what the sponso~s wished to convey by the expression 
"the neutral part of the population ll 

; hut the same idea had 
unfortunately been coveyed in a number of different ways. In 
Article 3 common to the four Geneva Convention~ of 1949 the idcq 
had be~n expressed by the words "persbns takin~ no active part in 
the hostilities". Article 6 of draft Protocol II u~ed the 
expression "all persons who do not take a direct part in or have 
ceased to t3.ke part in hostilities 17 while article 2 of dr2.ftJ 

Protocol II referred to ·jpersons affected by Cln armed conflict Ii • 

The United States delegation preferred the expression Hthose'w1;o 
had taken no part in the hostilities". l<!hat 1,o[a8 required was a 
single expression to describe the people concerned which would be 
uniform throughout the Protocols and took account of article 2 
of Protocol II. In the meantime: it might be necessary to use 
square brackets and to leave the decision to the plenary Conference 
in the li~ht of the decisions taken on other articles of the 
Protocols. 

47. With reference to the Australian amendments to paravraphs 3 
and 4 (CDDH/II/225), he was quite content that the substance of 
article 11 of draft Protocol Ie with some slight amendment of the 
wordings should be incorporated in it, but for reasons of presenta
tion and psycholo~y he had serious doubts concerning the desirabil 
ity of putting together in a single article in draft Protocol II 
the subject'-matter of two articles in draft Protocol I. Ee accord-' 
ingly thought it would be well for the Conference to consider the 
order of articles in draft Protocol II which seemed very haphazard. 
In his view. articles relatin~ to the ~ener~l protection of wounded J 

sick and shipwrecked persons should follow immediately on the 
introductory articles, as was done in the Conventions and in draft 
Protocol I. It seemed to hir1 "Tron;:.: to start with two all-· embracing 
and straightforward paragraphs concernin~ the wounded and the sick 
and to follow them with a paragraph dcalinp with skin- grafts, which 
was clearly of minor importance. He hoped that either the 
Drafting Committee or a special Workin~ Group would be able to look 
into that question. 

48. Mr. OSTERIT (Norway) said that he shared the concern expressed 
by the Swedish ~nd United States delegations concerning the use of 
the term "neutral". On the other hand, the proposal set out in 
document CDDH/II/238 made a useful point and he felt that the 
United States proposal for the rewordin~ of para~raph 1 would meet 
that point; he accordingly supported it. 

49. With regard to para~raph 2, he would prefer to retain the text 
of article 10, para~raph 2, of draft Protocol I, which had been 
approvod. The Australian text (CDDH/II/225) mi~ht be taken to 
imply that the shipwrecked should not be treated humanely. although 
that clearly was not the intention. The intentions behind 
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paragraphs 3 and 4 of the Australian amendment Vlere obviously sound 
and the wording had been taken from articles 10 and 11 of draft 
Protocol I. Incidentally, he wondered why the word "other" had 
been omitted before the word "nationals" in paragraph 3. In 
principle 3 he could support tLe Australian amendments to paragraphs 
'3 and 4. 

50. Mr. CLARK (Australia) said that he could support the United 

States proposal concerning paragraph 1 and the amendment to 

paragraph 2 proposed in docuITlent CDDH/II/238. Both improved the 

original ICRC text. 


51. With regard to the '\'lOrds ":le<ltral part of the pop<llation li 
, he 


considered that the United Kingdom suggestion should be supported; 

a small group, composed of representatives of the different 

Committees~ should meet to make certain that the same wording was 

used in the relevant articles of the Protocols. 


52. The question of a new article could be taken up in the 

Drafting Committee. 


53. Mr. SOLF (United States of America)~ replying to the question 
asked by the Canadian representative. ~'aid that he had used the 
past tense in order ~o avoid redundancy. Article 3 common to the 
Geneva Conventions of 1949 described persons who were hors de combat 
as persons taking no active part in the hostilities. In the 
definitions in article 11 of draft Protocol II. th2 category of 
persons covered by the term "the wGundod and the sick" was the 
category described as llhors de combat l1 in Article 3 common to the 
Conventions. As the intention in article 12 was to make it clear 
that all the wounded and sick were covered, emphasis was placed on 
the fact that the Party to whJch '11ey belongei I'Tas irrelevant and 
that equally they lJight belong to no Party - in other words that 
they were the neutral part of the population J which had taken no 
part in hostilities before they became sick. 

54. He had no strong feelings about the tense used) which he 
looked upon as a drafting question. and was sure that the Canadian 
Objection to the past tense. if it was an Objection, could be met. 

55. Mrs. BUJARD (International Committee of the Red Cross) said 
that the wording of article 12 of draft Protocol II was causing the 
Committee some difficulty because the text of that Protocol was 
being studied by three Committees and that the definition of 
protected persons was being considered simultaneously by the three 
bodies within the scope of their competence. If it was wished to 
expand the circle of protected persons by paragraphs 3 and 4 of 
article 12, the definition of protected persons which appeared in 
Part II, article 6) should be borne in mind. 
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56. The definition of the term "the wounded and the sick" which 

appeared in article 11 (a) should also be borne in mind. She 

understood the United States delegation's desire to make the field 

of application of article 12 rrecise. Since Parts II and III 

were intended to ensure that all persons affected by an armed 

confliet were protected either because they did not take part in 

hostilities or because they had ceased to participate, the desired 

definition could be included in sub"paragraph (a) of article 11. 

Another possibility would be to leave the questIori in abeyance 

for the time beinrr and await the results of the examination of 

article 6 by committee I. 


57. With regard to the structure of draft Protocol II, it was true 
that the order of the Geneva Conventions had not been followed. 
The ICRC had chosen to follow the order adopted for Article 3 common 
to the four Geneva Conventions of 1949 by setting out first in 
Part II the guarantees of human treatment to be followed by the 
parties to the conflict and then. secondly, in Part III, rtiles for 
the protection of the woundid and the sick. The other Parts of 
draft Protocol II followed the order of draft Protocol I. 

58. Mr. MARRIOTT (Canada) observed that purely drafting considerao 
• 

tions had been at the root of much of thp discussion. Now that he 
understood the position, he was sure that there would be no 
difficulty in red~afting the United States proposal with regard to 
paragraph 1 in order to bring out its intention clearly. 

59. Mr. HEREDIA (Cuba) said that he doubted wh0ther article 12, 
paragraph 4, would in fact be applicable to the persons specifically 
mentioned in article 6 of draft Protocol IIy namely flaIl persons 
who do not take a direct part or l'lho have ceased to take a part in 
hostilitics 11. 

60. In order to prevent any mutilation of the persons referred to 
in paragraph 3, the provisions of article 12, paragraph 4, could 
be made applicable to persons who were not sick or wounded and were 
covered by the provisions of article 6. 

61. Mr. MAKIN (United Kingdom) said that he had been thinking along 
the same lines as the Cuban representative. The Australian amend· 
ment referred to physical mutilation of the wounded. the sick. the 
shipwrecked and persons whose liberty had been restricted by capture 
or arrest. The question of mutilation was also d0alt with in 
article 6. paragraph 2 (a). He did not consider that the order of 
the articles had been given sufficient consideration. Perhaps the 
Australian amendment to paragraph 3 might be placed elsewhere. 

62. The CHAIRMAN sug~ested that article 12 with its two amendments 
should be sent to the Drafting Committee. The Drafting Committee 
would be requested to set up a small working group composed of 
members particularly interested. in the question to carry out a word 

http:CDDH/II/SR.26


- '2.67 
CDDH/II/SR.26 


by word comparison of article 12 with the approved texts of articles 
10 and 11 of Draft Protocol I, together with the amendments, to see 
if there was any justifiable reason for using different wording in 
different places. The wording used in draft Protocol II should 
not differ from the text in draft Protocol I unless there was good 
reason for using different wording in relation to non--international 
conflicts from that used in relation to international conflicts. 
If a different wording were approved in relation to draft Protocol 
II~ it might be necessary in some cases to reconsider the texts 
already adopted in draft Protocol I and perhaps take q fresh 
deci$ion on them. 

63. To avoid such problems arlslng in the future) it would be 
desirable to consider th~ articles of draft Protocol I together 
with the corresponding articles of draft Protocol II in Committee 
II and then send them to the Drafting Committee, with the request 
that the latter should report back to Committee II j drawing a clear 
distinction between substantive and draftin~ changes. 

64. ]'!Irs. BUJARD (International Committee of trle Red Cross),. 
replying to the point raised by the Cuban representative 9 said that 
article 12~ paragraphs 3 and 4, should have the same scope as 
article 11 of draft Protocol I. 

65. Mr. HEREDIA (Cuba) s~id that he would like to give further 

thought to the matter. 


Article 13 .. Search and evacuation (CDDH/l; CDDH/II/226) 

66. P·1rs. BUJARD (International Committee of the Red Cross), 
introducing article 13 on search and evacuation~ said that it 
supplemented the rule in Article 3 COmmon to the Geneva Conventions 
of 1949 which imposed on the Parties to the conflict the obligation 
to collect and care for the wounded and the sick. It was based on 
Article 15 of the first G8neva Convention of 1949, on Article 18 of 
the second Convention an~ on Article 17 of the fourth Convention. 
Since the search for and the evacuation of the wounded and the sick 
was already covered by the Geneva Conventions in the case of inter
national armed conflicts, draft Protocol I did not include a 
corresponding provision. 

67. Paragraph I set out the obligation for the Parties to the 
conflict to search for and collect the wounded and the sick at all 
times. That obligation of a peneral character was not limited to 
the occupants of the battlefield after each combat. However~ in 
order to take into account conditions prevailing during military 
operations, the obligation had been attenuated by ~he inclusion of 
the v'.'Ords "all possible measures 1i The ICRC felt that article 13• 

could bo supplemented by a provision relatin~ to the search for the 
dead and to measures to be taken to orevent fhe bodies of the dead 
being despoiled. . 
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68. Mr. CLARK (Australia) said that his amendment (CDDH/II/226) 
was consequential upon the definitions aGreed upon in article 11 
and should be referred to the Drafting Committee, 

69. Mr. MAKIN (United Kingdom) said that he had two sUbstantive 
points 'to raise. 

70. The first depended on whether the Protocol applied to warfare 
at sea, since the words "at all times n were inconsistent with 
Article 18 of the second Geneva Convention of 1949. 

71. Regarding paragraph 2, he did not sae why the ICRC had been 
inhibited by the title of Part III from repeating the whole of 
Article 17 of the fourth Geneva Convention 9 which he considered 
much more humane and comprehensive. Article 17 of the fourth 
Convention was a simple, accepted article, which could well be 
repeated with advantage. He proposed that J in place of paragraph 
2, Article 17 of the fourth Convention should be repeated. 

72. Mr. KRASNOPEEV (Union of Soviet Socialist Republics), supported 
by Mr. SOLF (United States of America), said that the Committee 
could not hurriedly disTIliss the substantive points which had been 
raised. 

73. Mr. GREEN (Canada) said that the question of the search for 
the dead and the prevention of their despoliation was undoubtedly 
a matter of substance and, in his view, even more important in 
non-international conflicts than in int~rnational conflicts. 

The meeting rose at 12.45 p.m. 
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SUM1I1ARY RECORD OF THE TWENTY-SEVENTH ~1EETING 

held on Friday, 28 February 1975~ at 10.5 a.m. 

Chairman: Mr. NAHLII{ (Poland) 

ORGANIZATION OF WORK 

1. Mr. f-1ATTHEY (International Telecommunication Union) expressed 

concern that it had apparently been decided to postpone the work of 

the Technical Sub-Committee on Signs and Signals until the third 

session. It was essential j however j that one important point 

should be dealt with if the necessary co-ordination between govern

ment departments and other bodies, including telecommunication 

organizations, was to be effected: namelys the question of the 

identification of aircraft and shipping. A useful compromise 

might be for ITU to circulate a document on the subject which would 

outline the existing international treaties relating to tele

communications. 


2. The CBAIRMAN said that j in view of the somewhat slow progress 

of the Committee's work, he had prepared a revised time-table which 

would be available shortly and would serve as a guide. It was now 

evident that all the outstanding work could not be dealt with at 

the present session of the Conference and that the technical ~nnex 


to draft Protocol I would have to b~ deferred to the third sessiori. 


3. Mr. SOLF (United States of America) hoped that the time-tabl~ 
would allow time for discussion of the report of the Technical Sub
Committee (CDDH/49/Rev.l~ annex II). At the first session~ it had 
merely been agreed that Governments should have the opportunity to 
consider the report between the first and second sessions. 

4. The CHAIRMAN said that a meeting had been scheduled for that 
purpose. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 13 .- Search and eV2.cuation (CDDE/l; CDDH/II/226) (continued) 

5. rEhe CHAIRMAN said that the only amendment to article 13 was 
that submitted by Australia (CDDH/II/226) proposing the addition of 
the words 11 and the shipvrrecked 11 in each paragraph. 

6. Mr. SOLF (United States of America) supported the IeRC text of 
article 13. It was clear that in warfare at sea it was not always 
possible to search for thE shipwrecked during an engagement - a 
fact that was recognized in the second Geneva Convention of 1949. 
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7. Mr. DEDDES (Netherlands) agreed that it would not be possible 
at all times to search for victims at sea. The ICRC text drew 
upon the second Geneva Convention of 1949 extensivelY but omitted 
any reference to the question of the despoliation of remains. 

S. Mr. MAKIN (United Kingdom) suggested that a few words should 

be added to paragraph 2 of article 13, so that the t~xt might 

include aged persons, children and ministers of religion, as in 

Article 17 of the fourth Geneva Convention of 1949. 


9. Mr. CLARK (Australia) agreed that paragraph 2 of his delega

tion's amendment should include such categories as those in peril 

at sea and in other waters. Paragraph 1 of that amendment could 

also be amended to bring it into line with the second Geneva 

Convention of 1949. He supported the United Kingdom proposal for 

the inclusion of the additional classes of persons as listed in 

Article 17 of the fourth Geneva Convention. 


10. Mr. PICTET (International Committee of the Red Cross) said 
that the omission of a reference to the shipwrecked in article 13 
was an oversight and would be rectified. The ICRe had no objec
tion to including a reference to aged persons) women and children 
in that article. 

11. Mr. GREEN (Canada) wondered why the ICRe text omitted any 
mention of the collection of dead and protection against the 
despoliation of bodies. 

12. Mr. MAKIN (United Kingdom) suggested that the text of 
Article 15 of the first Geneva Conventio~ of 1949 might be followed; 
a rference could be added in paragraph 1 of amendment CDDHIII/226 
to the collection of the dead, and in paragraph 2 to the aged and 
children. 

13. Mr. PICTET (International Committee of the Red Cross) said 
that he had no objection to those additions. 

14. The CHAIRMA~ suggested that amendment CDDH/II/226, together 
with the changes suggested, might be sent to the Drafting Committee. 

15. Mr. URQUIOLA (Philippines) supported the Australian amendment 
(CDDH/II/226) . 

16. Mr. MARRIOTT (Canada) felt there were two issues at stake: 
the Australian amendment, to which some delegations were opposed; 
and the question of the "shipwrecked Ii) "Thich had evoked a good deal 
of sympathy. If the Australian amendment was defeated, all refer-
ence to the shipwrecked would be removed. If, however, the 
Drafting Committee inserted the reference to the shipwrecked, it 
would be dealing with a substantive matter beyond its competence. 
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17. Miss MINOGUE (Australia) said that the only concern of the 
Australian delegation was to provide for the shipwrecked. It was 
prepared to leave the wording to the Drafting Committee. 

18. The CHAIRl\1AN said that, in view of the divergencies of 

~pinion, the matter should be referred to the Drafting Comnlittee, 

which should be asked to produce a text that took into account the 

opinions expressed. 


It was so agreed. 

Article 14 - Role of the civilian population (CDDH/l; CDDH/II/227) 

19. Mr. PICTET (International Committee of the Red Cross) said 
that paragraph 1 of article 14 was identical to paragraph 1 of 
article 17 of draft Protocol I. In paragraph 2, the words "even 
in invaded or occupied areas" had been omitted. In paragraph 3, 
the word "prosecuted" had been deleted because of the special 
character of non-international armed conflicts. Paragraphs 4 and 
5 of article 17 of draft Protocol I had been omitted because they 
were not applicable to internal conflicts. Reference to the 
"shipwrecked" should be added, as in article 17 of draft Protocol'I. 

20. Mr. CLARK (Australia) said that the purpose of the Australian 
amendment to article 14 (CDDHIII/227) was to reproduce the provi
sions of article 17 of draft Protocol I and to extend them to 
incl~de the shipwrecked. In paragraph 2. the Red Cross was 
mentioned as an example of a relief organization. Paragraph 4 did 
not appear in the ICRC text but had now been approved for draft 
Protocol I in the Drafting Committee. It was a useful addition in 
non-international armed conflicts in that it provided fQr an appeal 
to be made to civilian ships and craft to take aboard the wounded 
and sick and the shipwrecked. 

21. Mr. MARTIN (Switzerland) said that the word "spontaneously" 
used in article 17 of draft Protocol I should be retained in 
article 14. 

22. Mr. IJAS (Indonesia) proposed tl:.at the words Hrelief soci
eties" should be replaced by "national relief organizations" in 
order to avoid the impression that international relief organiza
tions could interfere in internal armed conflicts. He asked 
whether the words "shall refrain from committing any acts of 
violence" in paragraph 1 of the Australian amendment covered only 
physical and mental violence 

23. Mr. JAKOVLJEVIC (Yugoslavia) said that his delegation fully 
supported the Australian ruuendment (CDDH/II/227). Its wordings 
particularly that of paragraph 4, would perhaps require considera
tion by the Drafting Committee. but all the points of substance in 
it should be included in article ll(. If nec8ssarys the word 
Hnational r; could be inserted in an appropriate place in paragraph 2. 
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24. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 

his delegation supporte~ tho Australian amendment) but felt that 

there should be no reference to legal proceedings in paragraph 3. 


25. Mr. MARTIl'I (Sod tzerland) observed that much of the termin~ 


ology in articl~ 14 had been discussed at length by the Committee 

when it had considered article 17 of draft Protocol 'I. In order 

to avoid entering into further discussion of the same points of 

substances the best cOLLrs", might be to request the Drafting 

Committee to bring the text of article 14 of draft Protocol II 

into line with that of ar~icle 17 of draft Protocol I. 


26. Mrs. MANTZCULINOS (Greece) s2id that her delegation supported 
the Australian amendment" vvi th the aadi tien of the word Ylnational ll 

in paragraph 2. as suggested by the representative of Yugoslavia. 

27. j\'[l'. SCHUL'I'Z (Denmo,rk) agreed that the Committee should take 
the text of article 17 of draft Protocol I as the basis for its 
discussions since the question to be settled was ¥hether or not 
that text should be reproduced as article 14 of draft Protocol II. 

28. Mr. CLARK (Australia) said that !;is delegation shared the 
view that article 14 should be brought into line with article 17 
of draft Protocol I. IDdced., all the amendments proposed by his 
delegation we:.·c ba,sea on the principle that the articles of both 
Protocols should correspond as closely as possible to one another. 
Once the text proposed by the Drafting Committe0 for article 17 of 
draft Protocol I had been approved; the necessary modifications 
could be made to article 14. 

29. Mr. KHAIRAT (Arab Republic of Egypt) said that his delega
tion VJould have -no obJ ect:;ion to G.bc Australian amendment being 
referred to the Drafting Committee for consideration in relation 
to article 17 of Jraft Protocol T. 

30. Mr. PICTET (International Committee of the Red Cross). 
replying to the Lndo~Esian r8presentative's question concerning 
the meaning of the 1!Ord "violence" in paraGraph 1) said that it 
was difficult to givu a precise definition. In his opinion, the 
word should not be interpreted restrictively; it had not simply 
a physical connotation but applied to any act which forcibly sub
mitted an indi'ridual to pres;':,url'. '],11e ,<rore! appeared in draft 
Protocol I and the ICRe had not thought that it would give rise to 
any difficulties. 

31. The CHAIR~AN said there seemed tu he general a3reement that 
the ICRe tG'(-f-of.:irticle 14 s11culd be subrrd.t1~ecl to the Drafting 
Committee togethel~ Hith the AL;3tralian am~;nclment (CDDHIII/227), 
on the understanding that the wordinG proposed by the Drafting 
Committee should correspond as far ~s Jossible to that of article 17 
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of draft Protocol 19 on which the Committee would take a decision 
early the following week. If he heard no objeciion. he would take 
it that the Committee agreed to follow that procedure. 

It was so agreed. 

Article 15 ., f/Iedical and relie;ious personnel (CDDH/1:; CDDH/lI/241 9 
CDDHIII/243) 

32. Mr. PlCTET (International Committee of the Red Cross) said 
that article 15 was based on several articles of the first and 
fourth Geneva Conventions of 1949 and restated the principle 
underlying article 15 of draft Protocol I. It sought to fill 
one of the largest gaps in the 1949 Geneva Conventions. which made 
no mention of protection for doctors and medical personnel. In 
his view~ its ~ording should be as similar as possible to that of 
the corresponding article of draft Protocol I and the improvements 
made in the text of the latter by the Drafting Committee should be 
carried. ove~ to the text of article 14. The ICRe text of draft 
Prbtocol II should be regarded as the minimum; any additions 
which serv~d the CaUf? of humanitarianism would be warmly welcomed 
by the :::CRC. 

33. 'rhe CHAIEr'IAN drew attention to the Canadian amendment 

(CDDH/II/241) and to am2ndment CDDH/II/243, which replaced arnend

ments CDDH/II/222 and CDDE/~I/233. 


34. Mr. MARRIOTT (Canada) withdrew the first sentence of his 

delegation's amendment (CDDHIII/241) in favour of the first 

sentence of amendment CDDHIII/243. Tie reserved his delegation's 

right to comment on the second sentence when articl~ 16 was 

discussed. The reference to article 16 in the foot-note to the 

Canadian amenCl'lent should be deleted. 


35. Mr. KLEHT (Holy See) said that the wording of amendment 

CDDHIII/243 \Nas basel' directly on that adopted by the Committee 

for article 15 of draft Protocol I. 


36. Mr. MAKIN (United Kingdom) said tllat medical personnel were 
defined in asomewhat restl'icted sense in article 8 of draft 
Protocol I, while religious personnel were referred to in 
article 15 of the same draft Protocol but not actually defined. 
He asked the sponsors of amendment CDDH/II/243 whether the term 
"medical personnel i1 in that amendment was to be interpreted 
restrictively. as in article 8 of draft Protocol I, or whether they 
intended it to cover a wider field. The meaning of the phrase 
1!ministering to the ~vounded:> the sick and the shipwrecked!1 was not 
clear, it did not appear in article 15 Df draft Protocol I and it 
might lend itself to n restrictive interpretation. 
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37. Mr. MARRIOTT (Canada) said that the United Kingdom represen

tative had raised an issue which required thorough discussion. 

Although the Committee had agreed to proceed with its work on 

draft Protocol II before the question of article 1 had been 

settled~ some thought needed to be given to the kind of personnel 

referred to in articles 15, 16 and 17. At the twenty~fifth 


meeting (CDDH/II/SR.25)~ the representative of the Union of Soviet 

Socialist Republics had referred to different types of conflict 

and had observed that an armed band under organized leadership 

would be unlikely to have ~ recognizable medical organization 

although it would certainly have people who cared fOr the sick and 

wounded and who therefore required prot~ction. The question was 

one which might create difficulty unless the Drafting Committee 

received adequate guidance from the Committee. 


38. Mr. KLEIN (Holy See) said that the comments by the United 
Kingdom representative showed the difficulty of classifying 
religious and medical personnel in situations as fluctuating and 
unstable as those obtaining in non~'international arIiled conflicts. 
The sponsors of ~~endment CDDH/II/243 had tried to give some form 
to that rather vague category of personnel in order to provide 
protection for those who were caring for the wounded and sick in 
a non~international armed conflict. Admittedly the text was not 
perfect, but it was difficult to see how the Committee could 
circumscribe in precise legal terms such an imprecise situation. 

39. Hr. SOLF (United States of JlJTIerica) observed that the various 
categories of persons engaged in medical activities had been the 
object of detailed discussion at both the Conference of GoverDIilent 
Exp~rts on the Reaffirmation and Development of International 
Humanitarian Law applicable in Armed Conflicts 3 and the first 
session of the Conference. To the limited class described as 
medical personnel in the first Geneva Convention of 1949 had now 
been added transport crews, civil defence medical personnel and 
national Red Cross personnel. Those categories of personnel were 
entitled to bear tIle distinctive emblem of the Red Cross 3 which 
enabled them to be distinguished from other persons performing 
medical duties. 

40. Article 16 of draft Protocol I; on the other hand~ dealt with 
all persons engaged in medical or health activities. The Committee 
should bear those distinctions in mind when discussing articles 15 
and 16 of draft Protocol II. He agreed that parties to non
international armed conflicts 1I,'ere 9 in many cases, unlikely to 
dispose of medical personnel as defined in draft Protocol I and, as 
he hoped, would be defined in draft Protocol II. The basic issue. 
he felt. was that of eligibility to wear the distinctive emblem. 

http:CDDH/II/SR.25
http:CDDH/II/SR.27


- 275 -	 CDDH/II/SR.27 

41. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that~ while the Canadian amendment (CDDH/II/24l) was generally 

acceptable to his delegation, the definition of medical personnel 

in relation to draft Protocol II gave rise to certain difficul

ties. For example, it was not clear whether military medical 


'personnel 	would be covered as well as civilian medical personnel. 

Article 15 might need to be amended when agreement had been 

reached on the wording of article 1. 


42. Mr. MARTIN (Switzerland) said that the problem would not 

automatically be solved by a definition of medical personnel. 

The question was one of substance and should be discussed by the 

Committee as soon as possible. His delegation~ which had 

sponsored amendment CDDH/II/243~ considered that medical and 

religious personnel should. as far as possible, receive the same 

treatment in both draft Protocols. The criterion that must be 

applied when defining medical personnel was that of care for the 

wounded, the sick and. the shipwrecked. 


43. If article 15 and the related amendments were referred to the 

Drafting Committee, the latter would be obliged to discuss that 

question of substance. To avoid that; the Committee should first 

discuss the scope of the article. For instance, his delegation 

considered that military medical personnel should be included. 

The question of principle should be resolved before definitions as 

such were discussed. 


44. Mr. IJAS (Indonesia) said that his delegation considered the 
Canadian amendment (CDDH/II/241), as amended orally, to be the 
most acceptable version. 

45. Mr. MAKIN (United Kingdom) said that there were two separate 
issues: one concerning respect for and protection of military 
medical and religious personnel, and the second concerning civilians. 
He pointed out that doctors~ midwives etc. would in any case be 
prote~ted ~s members of the civilian popul~tion. who were encouraged 
in other articles to give assistance to the wounded, sick and ship
wrecked. Hence, it was perhaps unnecessary to make additional 
provision for them in article 15, but, if such provision were made, 
thare remained a basic problem of definitions. 

46. As the representative of Canada had said, the restrictive 
provisions in draft Protocol I were inadequate for draft Protocol II. 
Article 15 was also linked with article 18, since some decision 
would have to be made concerning which personnel were entitled to 
wear distinctive emblems~ such as the Red Cross emblem. He 
suggested that a Working Group might be set up to discuss article 15 
in relation to article 18 and to establi~h which personnel should be 
given special protection and entitled to wear the Red Cross emblems. 

http:CDDH/II/SR.27


- 27 b CDDH/II/SR.27 

47. Mr. AL~FALLOUJI (Iraq) said that there seemed to be some 

confusion between the Canadian amendment and article 14 of the 

ICRC text. The second sentence of the Canadian amendment to 

article 15 stated that civilians who cared for the wounded, sick 

and shipwrecked should not be harmed, convicted or punished for 

having'offered to provide or having provided care to them. 

Paragraph 3 of article 14 stated that no one should be molested 

or convicted for having given shelter, care or assistance to 

the wounded and the sick 3 even if they belonged to the adverse 

Party. The basic problem seemed to be where that provision 

should be placed. 


48. The CHAIRlVIAN said that the last sentence of the Canadian 

amendment had a direct relationship to article 14 and to 

article 16. The rest of the Canadian amendment could only be 

dealt with after the discussion of article 16 in the Committee, 

since it would replace article 16. At present the discussion 

should bear only on article 15. A Working Group could be set 

up if the Committee so wished. 


49. Mr. MARRIOTT (Canada) recalled that during the general 
debate on draft Protocol II the question of setting up a Working 
Group when necessary had been discussed. He agreed with the 
United Kingdom representative that the time had come to do so. 

50. The CHAIRMAN said that if necessary the Drafting Committee 
could be transformed into a Working Group for the purpose of 
discussing matters of substance. 

51. Mr. SOLF (United States of America) supported the views of 
the United Kingdom and Canadian representatives. He felt that 
the proposed Working Group should have broad representation. He 
was not sure, as a member of the Drafting Committee, that that 
would be the most appropriate forum for so broad a subject, but 
the Chairman of the Drafting Commi ttef; could decide. There were 
amendments to draft Protocol II vJhich could be dealt with by the 
Drafting Committee without consideration of the present issue; 
the t<!orking Groups on artie les 18 and 18 bis had now completed 
those articles and could work parallel withthe Drafting Committee. 

52. Mr. SCHULTZ (Denmark) said that he fully supported the 
United Kingdom suggestion that a vJorking Group should be set up. 
It was essential to define the limits of the categories of medical 
and religious personnel which should be given special protection. 
As a member of the medical profession he considered that it was 
difficult to decide on such limits 0 since there were also para
medical personnel who played an es~ential part in medical 
activities, such as technicians controlling X-ray equipment. 
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The case of dental officers would have to be discussed~ as also 
that of personnel engaged in prophylactic work such as anti 
tuberculosis c81Tlpaigns" whose work would not be of prime importance 
in time of armed conflict. He considered that it would be 
necessary to have at least one or two members of the medical 
profession in the Working Group. 

53. The CHAIRJlliAN said that there were two possibilities: either 
to set up a Working Group within the Drafting Committee,j or to 
establish a separate Working Group as had been done for articles 18 
and 18 bis. The latter course would avoid overburdening the 
Drafting Committee. The \.IJorking Group might perhaps be formed of 
those who were not members of the Drafting Committee and could 
include medical experts. Members might also be selected according 
to language and regional groups. 

54. f1r. KUSSBACH (Austria) said that it would perhaps be 

advisable for the sponsors of the relevant 81Tlendments to be 

represented in the Working Group. 


55. The CHAIRMAN welcomed that suggestion and invited spons()rs of 

81Tlendments to appoint representatives among themselves. 


56. Mr. AL-FALLOUJI(Iraq) said that language and regional 

considerations were secondary matters; the important point was 

that the Working Group should represent all the different views 

expressed. 


57. Mr. SCHULTZ (Denmark) suggested that the same procedure might 
be followed as for articles 18 and 18 bis, and an open-ended Working 
Group set up in which all those with specific interests in the 
problem might participate. It was necessary, how~ver, to decide 
exactly which matters would be discussed by the Working Group. 

58. The United Kingdom representative had suggested the considera
tion of article 15 in relation to article is but other speakers 
seemed to favour a more extensive agenda. 

59. The CHAIRf'lAN said that it was all-lays open to delegations to 
participate in the Working Groups if they so wished. He had felt 
it desirable that the different regions should be represented. He 
asked the Chairman or the Vice-Chairman of the Drafting Committee 
to state whether the Drafting Committee could form a Working Group 
which would be open to any member interested in a specific point. 

60. Mr. SOLF (United States of America), speaking as Vice-Chairman 
of the Drafting Committee) said that he felt it would be appropriate 
to refer the matter to the Drafting Committee, which would be glad 
to take responsibility for notifying any other members interested in 
the matter. That would be in line with the violr' which the represen
tative of Iracl had (~x])ress(;d several ti!:10s th:~l t;~l.r(; i,'i~- '''.' 1: ",C, 1 
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reason why practical matters could not be referred to the Drafting 
Committee, since the Committee represented all regional groups and 
was broadly based. He considered that; as article 18 was closely 
linked to article 15, a member of the national Red Cross Societies 
must be present in the Working Group, since such societies played 
an essE!ntial role in non~international armed conflicts. It would 
also be useful to provide a provisional definition of medical and 
religious personnel and possibly others engaged in medical services. 

61. Mr. AL-FALLOUJI (Iraq) said that he had always held the view 
that the Drafting Committee should be able to be transformed ,into 
a Working Group with special terms of reference at any specific 
mement~ in order to speed up the work of the Committee and the 
Conference. He was glad that others shared that view. 

62. Mr. MAKIN (United Kingdom) agreed that the matter should be 
dealt with by the Drafting Committee, which would meet in a 
·different 	form. It would be helpful if the Drafting Committee 
could settle the text of article 14 before discussing article 15, 
since there was a certain amount of overlapping between the 
articles. Article 16 should be discussed in the Committee as a 
whole before the Working Group discussed article 15, as it had been 
proposed that article 16 should be deleted. He suggested that a 
decision should be taken in principle to refer the matter to the 
Drafting Committee acting as a Working Group. but that work should 
not start until agreement had been reached on article 14. 

63. Mr. MARTIN (Switzerland) agreed with the representative of 
Iraq that the Drafting Committee should be given special terms of 
reference to consider questions of substance. He considered that, 
although the sponsors of amendments were not necessarily members of 
the Drafting Committee. they should be able to participate in the 
debate without the right of vote. 

64. Mr. MARRIOTT (Canada) agreed 1,rith the Iraqi and United Kingdom 
representatives that article 15 could not be discussed in isolation. 
He felt that articles 12 to 12 could well be discussed together, 
article 16 was the only one to have aroused serious divergencies of 
opinion with regard to substance. 

65. Ylr. JAKOVLJLVIC (Yugoslavia), Chairman of the Drafting 
Committee, said that in view of thE close connexion between the 
articles~ as for example between articles 15 and 18, he did not see 
how the Drafting Committee could decide on article 15 before it had 
been discussed by the Committee as a whole. He suggested that the 
Committee should discuss the whole of Part III, after which the 
Drafting Committee could consider the drafting of those articles. 
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66. The CHAIRMAN said that it might be better to leave the 
Drafting Committee to decide whether it wished to form a Working 
Group, which might include~ among ethers, the representatives of 
the United Kingdom and Denmark and some of the sponsors of amend
ments. As the representative of Yugoslavia had said~ it would 
be as well, if the Committee as a whole discussed the basic prob
lems of substance in articles 12 to 18. He suggested that a 
formal decision on the matter should be postponed for the moment, 
since the agenda for the twenty-eighth meeting included the 
discussion of the remaining articles of Part III. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE TWEPTY·-EIGHTH f'IlEETHJG 

held on Monday; 3 March 1975 at 10.5 a.n. 

Chairman: ~1r. IJAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 15 - Medical and religious personnel (continued) 

1. The CHAIRMAN said that, since article 15 was closely connected 
with several other articles) no decision could be taken before 
those articles were discussed. He therefore suggested that the 
Committee continue its di3cussion of article 15; and then go on to 
deal with the other articles. 

2. Mr. SOLF (United States of America)j speaKlng as Vice"Chairman 
of the DraftinG Committee;> said that that Committee h3.d discussed 
articles 15, 16 and 18 and had found nine points on which a 
decision by Committee II w~:tS required before articles 15 and 16 
were referred to a WorkinG Group 0 

3. The Committee must decide whether the term "medical personnel il 

as used in article 15 and elsewhere in draft Protocol II excluded 
any. of the personnel listed in article 8 (d) of draft Protocol I . 
as amended by new article 8 (e); whether fo add any other category 
of limedical personnel ll within-the sCOPe or" article 15; whether 
article 15 should make it clear that the "medical personnel li should 
either belong to a party to the non"international conflict or be 
recognized and authorized by one such party; whether any change 
was necessary with respect to national and oth.er relief societies) 
in order that the branchos of such societies actin? independently 
might be covered, as had apparently been envisaged bv the ICRe in 
article 35 of draft Protocol II; whether the Parties to a conflict 
should be forbidden to assign tasks unrelated to their medical 
mission to "medical personn~l"; whether the protection of article 
15, carrying with it the privile~e of the wearin~ of the emblem of 
the Red Cross j should be extended to any reli~ious personnel 
ministering to the sick; whether article 16" paragrqph 3) of draft 
Protocol I should be included in articlo 10 of draft Protocol II; 
and finally, which of the persons mentioned in articles 15 and 16 
should be entitled to wear the distinctive emblem. 

4. Mr. PICTET (Interna.tional Committee of the Red Cross) said that 
the articles in question had to be stated in general terms since 
in a non··internationa.l conflict it was not clear which persons were 
military and which were civilian. 

5. Mr. KLEIN (Holy See) said he supported that view. 
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6. Mr. JAKOVLJEVIC (Yugoslavia) said that the text of article 15 

as drafted gave everyone considered to be medical or religious 

personnel the right to special protection and the right to wear 

the Red Cross emblem. He die not think that in an internal 

conflict the intention was in fact to ~o so far. The basic 

conditions for the wearing of the Red Cross emblem ~ust be 

fulfilled, and the protection must not be unlimited: the emblem 

must be worn only by those vrho were 1'lOrkir.v in' or r:r, '1ni zed medical 

units, hospitals, dispensaries. and so on. In aedition, only 

religious personnel attached to medical units should have .the 

right to wear the Red Cross emblem. Moreover, who was to decide 

which units were entitled to such special protection? Some 

reference to a responsible authority was needed, ~lon~ the lines 

of draft Protocol I. for without a definition of modical units 

there could be a risl, 'of abuse. The r;rafting Co:rnmi ttee could 

decide later on exactly where that reference should ~o. 


7. Mr. SOLF (United States of America) s:lid that there was one 
further point to bear in mind: article 14 called on the civilian 
population to assist the wounded and sicl(~ and stated that it was 
protected while so doing. That prfwided t!,:~ p;eneral framework 
of latitude for the provision of ~cdical services hy those who 
,,!ere not called Yl medic2.l personnel'; in the strict sense. 'i'he 
persons mentioned in article 15 were those entitled to wear the 
emblem, but if they 1'Tere not defined 0 everyone was Rain!'; to wear 
it. 

8. Mr. MAKIN (Uni ted Kin~dom) said he 2J"recc'. 1dth the Dei ted 
Stat~s representative. 0any of the points r~ised) however, 
would become clear when the Committee had discussed article 14. 

9. He agreed with the remarks made by the Yuroslav representative. 
Moreover, it was possible that an internal conflict might develop 
into an international or.e throu7h the intervention of another 
State, and there would be difficulties if ~reater protection were 
accorded under Protocol II than under Protocol I and the Geneva 
Conventions. 

10. ~ljr. PICTET (International Comni ttee of the Red Cross) pointed 
out that at the be~inninp of Protocol II there would he a 
definitions articl~ which would solve most of the problems. 

11. The CHAIRMAN said that, since th~ nine points listed bv the 
Vice-Chairman of the Drafti~~ Com8ittee had not vet beon ci~culated 
in all lan~ua~es Committee II would d0fcr its dlscussion on them 
until the foliowing day. Meanwhile he invited the Committee to 
consider the amendments to article l( (CDDH/II/l by Bel~iumc 
CDDH/II/6 o by thE': Republic of Vict··n<lm; C'JDT-i/II/218) by Canada,; 
CDDH/II/222 by the United States of America. and CDDH/II/229 by 
Australia) . 
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Article 16 -. General protection of medical duties (CDDH/l, CDDH/56; 
CDDH/II/l. CDDH/II/6) CDDH/II/218. CDDH/II/222. CDDH/II/229) 

12. Mr. CALCUS (Belgium) said that the rule in article 16 of draft 
Protocol II was too abstract. The substance of the Belgian amend
ment (CDDH/II/l) had been supported; but som~ delegations had asked 
for it to .be reformulated~ since as it stood it appeared to prohibit 
any neuro"psychiatric treatment" which was not his delegation's 
intention. He therefore proposed to add the following words to 
paragraph 2! "In particular; such persons shall not be compelled 
to administer to prisoners treatment calculated to inouce them to 
chan~e their behaviour J unless such treatment is justified for 
therapeutic reasons". Alternatively he could support the 
Australian amendment (CDDHIII/229) in which case he would withdraw 
his delegation's formal amendment to the corresponding provision 
of draft Protocol I. 

13. Mr. NGUYEN QUI DON (Republic of Viet ·Naro) said that his 

delegation's amendment -(CDDH/II/6) was merely a drafting amendment 

and could be sent direct to the Drafting Committee. 


14. Mr. MARRIOTT (Canada) said that in amen0~ent CDDH/II/218 his 
delegation had proposed the deletion of article 16, but it had now 
given further thought to the matter and wished to withdraw its 
proposal to delete paragraphs 1 and 2. It did believe. however s 
that paragraph 3 could be regarded as an infrin~ement of sovereighty 
and should be deleted. 

15. Mr. SOLF (United States of America) said that. to save time. 

his delegation would withdraw its amendment in document CDDH/II/222 

and support the Canadian proposal to delete para~raph 3 only of 

article 16. 


16. Mr. CLARK (Australia) said that his delegation's amendment 

(CDDH!II!229) sought to bring article 16 into line with the 

corresponding article in Protocol I. 


17. His delegation had no firm views about paragraph 3. and would 
abide by the Committee's decision if it "rish8d it to be deleted. 

18. He shared 5 however. the concern of the tJnited States represen
tative about the categories of persons to be accorded protec~ion and 
their entitlement to wear the Red Cross emblem. 

19. Mr. IJAS (Indonesia) said that his delegation would have 
difficulty in accepting paragraph 3 of article 16, whose provisions 
were contrary to existing law in Indonesia. He supported the 
proposal to delete it. 
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20. Mr. SCHULTZ (Denmark) said he understood the Canadian argument 
but paragraph 3 represented an interference with national sov
ereignty, but felt that if it were simply deleted_ that would 
invite the non"'State party to '1 non~·international armed conflict 
to compel doctors of Medicine to give information concernin~ the 
sick and wounded in their care, There should be 'further 
discussion in the Drafting Committee before a ~ecision was taken. 

21. Mr. DUNSHEE de ABRANCHFS (Brazil) said he supported the 

deletion of paragraph 3. for the reasons given by his delegatinn 

for the amendment of article 16 of dra.ft Protocol I. 


22. Mr. DENISOV (Pkrainian Soviet Socialist Republic) said that 
he could not a~ree that paragraph) should be deleted. It had 
nothing to do with sovereignty; it was a question of providing 
protection to medical personnel in the case of an internal conflict. 
To delete the paragraph would seriously weaken the impact of the 
whole Protocol. His delegation accordingly suoported the 
Australian amendment (CDDH/II/22S) and pro~osed that the matter be 
referred to the Drafting Committee for decision. 

23. Mr. KHAIRAT (Arab Republic of E~ypt) said that the question 
raised by the Danish represe~tative the protection of the medical 
personnel of an insurgent movement a~ainst the Governrnent in power 
was a most important one and constituted an ar~ument against the 
simple deletion of paragraph 3. The ComGittee should consider the 
question very carefully, He a~reed with the proposal to submit it 
to the Drafting Committee, ",hich should seek a solution aimed at 
striking a bal~nce betwee~ the claims of soverei~nty and tte 
protection of the medical personnel of the adver;e Party. 

24. Mr. MAKIN (United Kinrrdom) saifl. that he round it difficult to 
• -. r - - •

envlsage how artlcle 10 would affect the medlcal personnel of the 
adverse Party. That expression presumahlv referred to military 
doctors" who could only be compelled to r:ive information after they 
had been captured= by which time information about the patients they 
had treated before capture would not be of much value. In the 
case of an internal conflict: the ~octors needing protection might 
be those who belonged to neither party but who ~i~ht be consulted by 
and subjected to pressure from members of eith.er side. He favoured 
the deletion of paragraph 3 because it di~ not seem to have any 
practical application in t~e case of that kind of conflict. 

25. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
paragraph 3 raised a point of crucial importance, which would 
indicate just how far t~e Conference was prepared to go in extendin~ 
the humanitarian law applicable to any type of armed conflict. It 
had already been arreed that a rule of that tvpc was aD~roDriate In 
the case of intern~tional conflicts; it was impossible'to' ar~U0 
that the same provision, in the case of internal conflicts, 
constituted a violation of national sovereirnty. ~or were there 
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any grounds for saying that the paragraph would be inapplicable in 
the case of an internal conflict. On the contrary. the provision 
was necessary precisely because an insurgent party did not have a 
hi~hly organized administrative structure like that of the 
Government in power. The parasraph did not forbid the giving 
of information by medical personnel; it forbade their being 
compelled to give information. 

26. The text of paragraph 3 might with advantage be referred to 
the Drafting Committee) but Co~mittee II should first take a 
decision of'principle on how far it wished to so in the humanizing 
of all types of armed conflict. 

27. Mr. SKARSTEDT (Sweden) said that he agreed with the represen
tatives of Denmar~ and the Union of Soviet Socialist Republics. 
The question at issue was one of humanizing internal conflicts by 
providing protection for medical personnel. There might be a 
case for redrafting paragraph 3; there was none at all for 
deletinR it. . 

28. Mr. AL,PALLOUJI (Iraq) said that, havinp; listened attentively 
to the argu~ents, he had sympathy with both sides. It was true 
that an infrin~ement of sovereignty was involved in that States 
were being asked to give up some of their rights an( to act in a 
different way with regard to some of their own nationals. But 
it was equally true to say that internal conflicts must be 
humanized and medical personnel must be protected. A similar 
dilemma arose in connexion with many parts of Protocol II. In the 
case of international conflicts, States were often prepared to 
undertake commitments because they thought that they would benefit 
if other States undertook corresp~nding'commitments. That type 
of reasonin~ did not apply in the case of internal conflicts. 

29. The real question was how far the international community was 
ready to go in humanizing such conflicts. He thought it was 
prepared to make some advance, but it should not be pushed too far. 
The present Conference was useful precisely because it helped to 
reveal the degree of maturity of international opinion. The 
matter must be decided without delay. because a similar question 
arose in connexion with a great many articles and, if it was not 
settled at the start, it might lead to enormous waste of time. 
It would be impossible to settle the details so lon~ as there was 
uncertainty as to the principles. 

30. Mr. HEREDIA (Cuba) said that he found paragraph 3 acceptable. 
He could see no logic in agreein~. under Protocol I to ~rotect 
foreign Iradical pe"t"'sonnel frol"': being compelled to act as informers; 
but refusing to extend t:le same orotection. under Protocol II to 
a State's own nationals. Nor c~uld he a~~ee with what had been 
said, namely that the parasraph provided for a one-'sided 
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concession on the part of a State or Government. Whether the 

medical personnel requiring protection were military or civilian 

would depend on the nature and de~ree of intensity of the conflict. 

Cases had occurred) and might occur again) in which the medical 

per~onnel on both sides had consisted of civilians. The paragraph 

rightly made no reference to "States", but simply. to the IYparties ii • 


The question at issue was whether the Conference wished or not to 

convert the protection of medical personnel in respect of 

information into an obligation. 


31. Mr. BOTHE (Federal Republic of Germany) said that) like the 

representative of Iraq: he saw merit in the arguments on both sides. 

He agreed with the Cuban representative that whether paragraph 3 

could be applied depended on the deGree of development of a conflict, 

it might be meaningless in the case of some conflicts, but 

applicable to others. 


32. He suggested that the Committee should adopt the texts of 

paragraphs 1 and 2 in the Australian amendmeDt (CDDH/II/229), but 

that a Working Group should be set up to consider para~raph 3 s 

particularly in connexion wi th the different "scenarios" for non" 

international conflicts to whic~ the representative o~ th~ Union 

of Soviet Socialist Republics had referred at the twenty-fifth 

meeting (CDDH/II/SR.25). 


33. The CHAIR~'lAN said that it would be difficult to take a 

decision on the matter until an answer had been given to the 

questions read out by the Vice-Chairman of the Drafting Committee 

concerning articles 15. 16 and 18. In view of the time required 

to translate and distribute the relevant document. that would not 

be possible before Wednesday, 5 March; he therefore proposed 

that further discussion of article 16 be adjourned till that date. 


It was so agreed. 

34. The CHAIRMAN invited the representative of Iraq to convene a 
Working Group on article 16, paragraph 3. proposed by the 
representative of the Federal Republic of Germany. 

35. Mr. AL-FALLOUJI (Iraq) said that, while he was always ready to 
be of service to the Chairman or to the Conference, he could not 
accept the responsibility in the present case because his ideas 
about article 16 were not sufficiently clear. 

36. The CHAIRMAN invited the representative of Denmark to set up 
the Working Grou". 

37. Mr. SCHULTZ (Denmark) agreed. 
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Article 17 - Medical units and transports (CDDH/l; CDDH/II/218 j 

CDDH!III235) 


38. The CHAIRMAN invited the representative of Canada to introduce 
his delegation's amendment (CDDH/II/218). 

39. Mr. MARRIOTT (CanaCl.a) said that his delegation's original 

proposal had been to include the general protection of medical 

personnel j medical units and medical transports in a single 

article, but it now felt that a proposal on those lines was 

inappropriate. It accordingly withdrew amendment CDOH/II/218 to 

article 17. 


40. The CHAIRMAN invited the United States representative to 

introduce his delegation's amendment (CDDH/II/235). 


41. Mr. SOLF (United States of America) said that the amendment had 
been inspired by the ·ICRC Commentary on article 17 of draft 
Protocol II (see CDDH/3, pp. 14g and 150) and in particular the 
last paragraph on page 149 of the Com~entary) which pointed out 
that'3 while the draft article made no provision for the cessation 
of the protection of medical units j such protection would cease 
only under certain circumstances. Unless those circumstances 
were explicitly stated in article 17, there was a danger of their 
being forgotten, especially in view of the very cate~orical 
language of that article, that "Medical units ... shall in all 
circumstances be respected and protected". His delegation was not 
dogmatic about the language of the proposed new para~raphs 2 and 
3 3 but would prefer) for uniformity's sake, that they corresponded 
to article 13 of draft Protocol I. and it would welcome any 
suggestion for incorporating the provisions of arti~le 12, 
paragraph ? of draft Protocel ! - that civilicn medical units should 
belong to one of the Parties to the conflict- in a new paragraph. 
That point, however, should be postponed until some of the questions 
he had raised as Viceo-Chairman of the Drafting Committee had been 
answered. 

42. Mr. IJAS (Indonesia) said that he could not support the 
United States amendment. Protocol II should be as short and 
concise as possible and there was no need to transfer to it the 
provisions of Protocol I. 

43. Mr. MARRIOTT (Canada) said that he supported the United States 
amendment. At the twenty~first meeting (CDDH/II/SR.21), the 
representatives of the Federal Republic of Germany and of Australia 
had warned the Committee of the danpers of brevity when it was at 
the expense of clarity. Article l~ was a case i~ point. The 
United States amendment exemplified the correct approach. Protocol 
II must, as far as possible, stand on its own feet so that the 

http:CDDH/II/SR.21


CDDH/II/SR.28 - 2tJ8 

Parties to a conflict were not obli~ed to refer to any other 
international law docume~t to which they might not have access 
and concerning which they might not be ~ble to obtain legal advice. 

44. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 
his ~elegation also supported the United States amendment j which 
provided a good basis for settin?, forth the legal ·principles 
governing the protection of medical units and transports. It also 
supported the Canadian representative's view that Protocol II must 
stand on its own; without reference to Protocol I; it should not 
be limited to a brief statement, but should he drafted in -such a 
way as to be as comprehensible as possible. The only change he 
would propose was that paragraph 3 (a) should be brought into 
line with what had already been deciJed by the Drafting Committee 
in connexion with draft Protocol I, article 13; concerning the 
carrying of small arms and individual weapons by medical personnel 
for their o~~ protection. 

45. The CHAIRMAN asked the United States representative whether he 
could agree to the Committee's votinr: on the United States amend" 
ment to article 17 (CDDH/II/235), or whether he would prefer to 
wait for the answers to the questions concerning articles 15) 16 
and 18. 

46. Mr. SOLF (United States of America) said that he had no 
objection to the Committee's voting at once on the principle 
involved in the United States amendment. It mi~ht be that a 
further para~raph would be proposed to article 17) but that would 
not affect the text now before the Committee. 

The United States amendment (CDDR/II/235) was adopted by 34 
votes to I, with 15 abstentions. 

Article 18 '" The disti ncti ve emblem (CDDHIl) 

47. Mr. PICTET (International Committee of the Red Cross)3 
introducing article 18. said that the ICRC considered it essential 
to have some general clause concerning the protection of the 
distinctive emblem of the Red Cross. 

48. Mr. SCHULTZ (Denmark) said he questioned the correctness of 
paragraph 1 of the article, wbich stated that the emblem of the 
Red Cross was the distinctive emblem not only of the medical 
personnel, medical units and means of medical transport of the 
Parties to the conflict but also of the Red Cross (Red Crescent. 
Red Lion and Sun) or~anizations. Articles 38 and 44 of the fi~st 
Geneva Convention of 1949 stated that the distinctive emblem of the 
Red Cross applied only to the medical services. In the case of 
Red Cross organizations it was an "indicative" eMblem only. He 
suggested. therefore) that the words "and all Red Cross (Red 
Crescent~, Red Lion and Sun) orr;anizations" be (Jeleted. 
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49. Mr. HESS (Israel) said he wished to reiterate the statement 
already made by his delegation that the Red Shield of David emblem 
should be included in all articles referring to the "distinctive 
emblem". 

50. Mr. PICTET (International Committee of the Red Cross) said it 

was true that the distinctive emblem could only be used; for 

purposes of protection, by personnel who were assisting either the 

military or the official civilian medical ~ervices. However j in 

the case of a non·-international conflict. in which a non-govern

mental party mi~ht not have any organized medical services j it 

would seem important j for purely humanitarian reasons, that the 

distinctive emblem should be respected, at least for purposes of 

identification. If the present text was in any way ambiguous, 

it should, of course, be redrafted. 


51. Mr. JAKOVLJEVIC (Yugoslavia) said he supported the views 
expressed by the ICRC representative, which he understood as meaning 
that only personnel assigned to medical tasks would be entitled to 
use the distinctive emblem. 

52. Mr. SCHULTZ (Denmark) said that there ~ight be special 

circumstances in a non-international conflict in which a broader 

use of the distinctive emblem would be justified. Since;, however" 

draft Protocol II constituted a new set of rules in international 

law, he suggested that it might be advisable to word article 18 

somewhat differently. 


53. Miss MINOGUE (Australia) said she wished to draw the Committee's 
attention to the regulations on the use of the emblem of the Red 
Cross, of the Red Crescent and of the Red Lion and Sun by the 
national societies which had b~en adopted by the XXth International 
Conference of the Red Cross in Vienna 1965.!/ Paragraph 4 of the 
"Principles" of those regulations stated that "The 'protective' 
sign shall be in its original form without alteration or additon", 
while paragraph 5 stated that the i'indicatory sign" would "as far 
as possible be framed by or under-inscribed with the Society's name 
or initials", If, therefore, delegations were concerned about 
the possible extension of protection to national organizations. 
confusion might, perhaps) be avoided by providinrr for the super
scription, on the emblem, of the organizations's name or initials. 
There was no real confusion among the national organizations about 
their own personnel, who comprised only persons formally attached 
to medical services and who were always closely supervised. 

l/ International Red Cross HandbooK, eleventh edition, 
Geneva 1971, pp. 353-'361. 
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54. rVIr. MAKIN (United Kingdom) said that the Canadian representative 
had already~ on another occasion, drawn attention to the importance 
of making draft Protocol II a self-contained instrument. For that 
purpose, he himself thought that some short summary, perhaps in the 
form of an annex, should be included in draft Protocol II in order 
to ensure that the distinctive emblem was not abused. He doubted 
very much whether, in a non-international conflict, the party in . 
revolt would always be able to refer to the lehgthy provisions in 
the International Red Cross Handbook which had just been quoted by 
the Australian representative. 

55. The CHAIR~1AN suggested that the Committee r(;fer article 18 to 

the Drafting Committee, which could also consider whether an annex 

to that article mi~ht be necessary. 


56. ~·1r. JAKOVLJEVIC (Yugoslavia) said he could not agree to the 
Chairman's suggestion. Committee II itself was capable of deciding 
that question. 

57. Hr. BOTHE (Federal Republic of Germany) said hE: was compelled 

to disagree with the Yugoslav representative) since, in his opinion; 

the question of persons who were entitled to wear the distinctive 

emblem was closely related to the ninth question raised by the 

United States representative. 


58. The CHAIRMAN said he agreed that the ninth question raised by 

the Vice·-ChairTi1aIl of the Drafting Committee called for a detailed 

answer. He suggested: therefore) that the Committee defer any 

turther discussion of articles 15" 16 and 18 until its meeting on 

5 March, by which time all the questions would have been circulated 

in writing. 


It was so agreed. 

Article 19 - Prohibition of reprisals (CDDH/I; CDDH/II/230, 
CDDHfIII232 ) 

59. The CHAIRMAN invited the Committee to consider article 19. 

60. Mr. CLARK (Australia)" introducing his delegation's amendment 
to the article (CDDH/II/230), said that reprisals, at least under 
international law; involved an act by one State against another 
St~te. However. in internal non-international armed conflicts. the 
concept of reprisals would seem to be inapplicable, since one p~rty 
was not a State and the other party was fighting within its own 
territory and against its own people. 

61. It was his understanding that the question of reprisals was 
still being discussed in Com~ittee III in connexion with article 26 
of draft Protocol II; he suggested, therefore_ that Committee II 
aSk.t? be kept informed of those discussions before takin~ any 
declslon on article 19. 
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62. Mr. FIRN (New Zealand) said that his delegation's amendment 

(CDDH/II!232) involved a question of drafting rather than of 

substance, although it was also intended to include religious 

personnel. He would be interested to hear the views of the ICRC 

representative. 


63. Mr. PICTET (International Committee of "\.,ilc Red Cross) said 
that in his opinion it was indispensable to include a prohibition of 
reprisals against the wounded~ the sick and the shipwrecked as well 
as against medical staff) medical units and means of medical 
transport) since that prohibition was based on a traditional 
principle which had long been acknowledged in international law. 
It was true that reprisals were generally carried out by States, 
while in non-international conflicts they were often resorted to 
by some non-identified organization. which he might call "authority 
X", but that only made the need for article 19 all the more 
apparent. 

64. Mr. AL-FALLOUJI (Iraq) said that the statement by the ICRC 
representative only emphasized the need to give careful considera
tion to article 19. As the ICRC representative had said) reprisals 
might be carried out not only by States but also by some "authority 
Xli, in which case the question arose whether that "authority X" 
was national or international, whether it partook of the nature 
of a State or had only a semi-State character. 

65. The CHAIRMAN suggested that article 19 be referred to the 
meeting of Committee II to be held the following Wednesday, 5 March. 

It was so agreed. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE TVolENTY-NINTH MEETING 

held on Tuesday, 4 March 1975. at 10 a.m. 

Chairman : r~r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued)* 

Report of the Drafting Committee on articles S; 112 142 15. 17 
and 18 (CDDH/II/240IAdd.l) 

1. The CHAIRMAN invited the Committee to consider the draft texts 
contained in addendum I to the report of the Drafting Committee 
(CDDH/II/240IAdd.l). 

2. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the addendum filled in some of the 
gaps in the report of the Drafting Committee (CDDH/II/240) and 
dealt with some of the provisions that had been referred to that 
Committee. 

3. The new sub-paragraph (e) of article S was based on the 
United States and United Kingdom amendment in document CDDH/II/239. 
It included definitions of permanent and tempor~ry medical units 
and personnel which had not previously appeared in thE articles. 
Paragraph 4 of article II, which had been referred back to the 
Drafting Committee, had been slightly modified. Article 14 covered 
one of the matters not dealt with in the report of the Drafting 
Committee (CDDHIII/240). Article 15 had been amended to bring it 
into line with the new sub-paragraph (e) of article.S. Article 17, 
paragraph 1) had been slightly redrafted as a result of the 
Committee's decision at its twenty··eighth meeting. Article IS had 
been referred to the Drafting Committee as a result of discussions 
in the Working Group. 

4. In view of decisions taken at the first session of the 
Conference. no action was required at present on article S. The 
new sub-paragraph (e) had been included in the report for informa
tion. as it provide~ a working basis for other provisions: for 
instance. paragraph 2 of article 15 could now be deleted. 

5. The CHAIRMAN suggested that the Committee take note of the 
new sub-para8raph (~) of article 8. 

It was so agreed. 

* Resumed from the twenty-sixth meeting. 
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Article 11 .' Protection of persons 

6. Miss MINOGUE (Australia) said that her delegation had always 
hoped that article 11, as the cornerstone of the section. if not 
of the who_e of draft Protocol I, might be accepted by consensus 
of the Committee ratheL' chan that any par't of it should be put to 
the vote. Following reference of paragraph 3 to the Drafting 
Committee as a result of questions raised by the representatives 
of Bangladesh and Mali at the twenty-thir~meeting (CDDH/II/SR.23)~ 
a small Working Group. representing the original sponsors pf 
revised article ll~ had met the representative of Bangladesh and 
endeavoured to find a formula which would strengthen the protec
tion afforded to donors of blood or of skin for grafts among 
persons deprived of their liberty. The representative of 
Bangladesh had emphasized the difficulty of obtaining free consent 
from such persons. a matter which had always been a major concern 
of the sponsors. After considering various possibilities, the 
Group had eventually returned to the text now before the Committee. 
The representative of Bangladesh had authorized her to say that the 
authors of the article had chos~n their words carefully and. well 
and that he could not suggest any improvements. The Group had 
accepted a suggestion that violation of the article sbould be 
treated a,s constituting a grave breach; the representative of 
Mali had subsequently accepted that suggestion and withdrawn his 
opposition to paragraph 3. 

7. The Group proposed that the Committee should unanimously 
request the General Committee to ensure that when article 74 was 
discussed by Committee I, the latter should be informed of 
Committee II I s wish that vJhatever formula ,vas finally adopted it 
should provide for a breach of the requirements of article 11 to 
be regarded as & grave ureach. 

8. The revised text of paragraph 4. which had also been referred 
to the Drafting COrnr:1ittc,"e, waf; the result of an effort to produce 
a text which would attract general acceptance. 

9. Mr. MARTIN (Switzerland) sugg6sted that since paragraph 3 had 
not been changed~ it should be voted on or accepted by consensus. 

10. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that, although he-was one of the sponsors of paragraph 3, after 
hearing the representatives of Bangladesh and Mali, he still had 
some doubts. How was it possible to ensure that the donation of 
blood or of skin for grnf~ was voluntary in the case of persons 
deprived of liberty? He wn~ strongly of the opinion that the 
Committee ought not to take a final decision on the article until 
Commi ttec I h:J.d dealt l,'Ji th ccrti.cle 7 LI:- on reppession of breaches 
of the Protocol. 
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11. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, referring to the suggestion by the represen
tative of Switzerland, said that paragraphs 2 and 3 had not been 
included in the addendum to the Drafting Committee's report3 since 
it was understood that they had been accepted in the original 
report (CDDH/II/240). 

12. Mr. GREEN (Canada) said that as he understood them, the 
reservations of the representative of Bangladesh were related to 
the fear that persons deprived of liberty might be compelled 
against their wishes to give blood and tissue: that ~ould amount 
to a grave breach. He also understood some of the fears expressed 
by the representative of the Union c~ Soviet Socialist Republics. 
Deletion of the article, however; might lead to a situation where 
a person deprived of liberty was denied the right to give blood 
even to save the life of a comrade likewise without liberty. 
While the taking of blood against the wishes of a person might 
amount to a grave breach~ to deny to a prisoner the right to give 
blood to save the life of a comrade) when such denial might in 
fact result in the death of that comrade, could itself lead to an 
accusation of grave breach against a medical officer, and to a 
charge that, by not allowing the first prisoner to give blood, he 
had allowed or forced the second prisoner to die. The Committee 
was therefore faced with the question, which was the lesser evil: 

the right to allow a person to give blood if he wished, in order. 

to save the life of a comrade. or tne refusal to allow a doctor to 

take blood even if a voluntary offer were made, or even to ask for 

volunteers if that were the case. In his view it was a qU8stion 

of deciding merely to allow someone to volunteer to give blood. 

should he so desire, for the sake of thos8 who were his own 

comrades-in-arms. 


13. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that he was not advocating the deletion of article 11; he was 
merely suggesting that paragraph 3 should be accepted provisionally. 
How could a person deprived of liberty be sure that blood donated 
by him would go to a comrade or compatriol? It might be given to 
enemy soldiers, in which case he could be accused of collaboration 
when he returned home. It was essential to provide safeguards 
that would relieve a person deprived of liberty from any respon
sibility in the matter. 

14. Mr. SOLF (United States of America) said that he was entirely 
satisfied with the solution produced by the small Working Group. 
The words "including biological experiments, wilfully causing great 
suffering or serious injury to body or health" in the Articles of 
the four Geneva Conventions of 19 '! 9 relating to grave breaches 
(Article 50 of the first Convention, Article 51 of the second 
Convention, Article 30 of the third Convention and Article 147 of 
the fourth Convention) should cover any serious violation of 
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article 11. The Working Group's report had been endorsed by the 
Drafting Committee and he did not see what further safeguards 
could be added to paragraph 3 or what other wording could make the 
standards more rigorous. He was concerned, in common with the 
representative of the Union of Soviet Socialist Republics, about 
abuses of those standards. Nevertheless, the establishment of 
standards and the provision of penal sanctions against those who 
abused them was all that international law"'making could do to 
deter such abuses. Failure to establish standards would only 
perpetuate the abuses of the past. 

15. In'his opinion, there was ample material available to warrant 
action on paragraph 3: to place it in square brackets would mean 
no action at the present session. 

16. Miss ZYS (Poland) said that, as one of the sponsors of the 
original revision of article 11, she had long h~d doubts about 
paragraph 3. She had read reports of thousands of prisoners in 
the Second World War, many of them her own compatriots, who had 
been forced to give blood to help the enemy. sometimes dying as a 
result. In every case-history she had read there had been abuse 
by the Detaining Power; in no case had the blood thus extorted 
been used to save the life of a fello~-prisoner or compatriot. 
While she recognized that doctors should not be denied the 
possibility of obtaining blood donations, the Conference was 
concerned with protecting the victims of armed conflict from abuse, 
and it was essential to provide greater safeguards. If the choice 
was between doctor and victim, then the victim was entitled to the 
greater safeguards. She was therefore in favour of accepting 
paragraph 3 provided that additional safeguards against abuses 
might be incorporated and a more satisfactory text ultimately 
produced. 

17. She agreed with the Australian representative that article 11 
was the key article of draft Protocol I. 

18. Mr. SCHULTZ (Denmark) said that the risk that it might be 
abused was no argument for not introducing a new and reasonable 
provision in international law. History showed that there had 
been considerable abuse of international rules in the past by 
Occupying Powers, but the introduction of new provisions in the 
draft Protocols was a move to curb such abuse and thus help to 
humanize warfare. In the case of paragraph 3, it would be better 
not to concentrate too much on the possibility of abuse. 

19. He was surprised that a representative who had frequently 
stressed the need for a humanitarian attitude and advocated the 
treatment of patients without distinction; should warn against 
the danger of donated blood being used for enemy soldiers. The 
risk existed, of course, but the principles embodied in article 10 
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should apply in the present case. Everyone wished to fight the 

enemy, but only by legal and reasonable means. It would be 

dangerous~ in the context of blood donation, to introduce the 

principle of distinction between friends and enemies. 


, 20. He agreed with the representative of Canada that the disadvan
tages of introducing such a distinction outweighed the advantages. 
He accordingly supported paragraph 3 as it stood. 

21. ~ws. DARIIMAA (Mongolia) said that experience in the Second 

World War and in present-day wars provided ample evidence of the 

need to ensure the greatest possible protection for prisoners in 

occupation conditions. As far as "voluntary" donations of blood 

were concerned 3 it was difficult to be sure whether a prisoner had 

really given without coercion or inducement. In her opinion, 

paragraph 3 needed very careful consideration to ensure that it 

was drafted so as to prevent a recurrence of the unprofessional 

action of some doctors in the Second World War. She endorsed the 

view of the representatives of Bangladesh and Mali that the para

graph should not receive final acceptance at the present stage. 


22. Mr. URQUIOLA (Philippines) said he agreed with the Australian 
representative on the importance of article 11. The representative 
of the Union of Soviet Socialist Republics had made a valid point in 
stressing the possible danger of accusations of collaboration 
against a prisoner who had donated blood or skin for graft: but" 
on the other hand, the Danish representative had argued persuasively 
against the principle of distinction. In his opinion, the 
Committee would have to take a decision of substance before 
discussing paragraph 3~ namely, whether donations o~ blood or skin 
for graft should be used only for a friend or compatriot of the 
donor 3 or whether they should t2 used for anyone irrespective of 
the party to which he belonged. 

23. Mr. CZANK (Hungary) said that article 11 was very important; 
the great problem was how to include additional safeguards in 
paragraph 3 and how to express explicitly in article 74 that the 
violation of paragraph 3 would constitute a grave breach of the 
Protocol. 

24. One additional guarantee could be provided by inserting in 
paragraph 3 a mandatory requirement for a statement of consent on 
the part of the donor of blood or skin. The Philippine represen
tative had raised the very important question of who could give 
blood for whom. That point should be considered in conjunction 
with article 10. and the two articles harmonized so that contra
dictions were avoided. Such matters could be referred to the 
Drafting Committee and, as the representative of the Union of 
Soviet Socialist Republics had suggested) Committee II should 
accept the text provisionally while awaiting the outcome of the 
discussion on article 74. 
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25. Mr. MARRIOTT (Canada) said he agreed with the Danish 

representative that to surround international law with a web of 

administrative procedures would not prevent abuses. The main

tenance of prbfessional ethics even in peacetime could never be 

gua~anteed: all professions had their black sheep. Those who 

had expressed disquiet about paragraph 3 of article 11 should 

60nsider Article 13 of the third Geneva Convention of 1949~ which 

read: n Any unlawful act or omission by the Det,~ining Power 

causing death or seriously endangering tho health of a prisoner

of-war in its custody is prohibited and will be regarded as a 

serious breach of the present Convention." He could not see how 

the Committee could really do any more to ensure humanitarian 

treatment than what had already been proposed. It would be a 

mistake to defer further consideration. 


26. Miss MINOGUE (Australia) said that the authors of the 
proposal had always been aware that the problem was an extremely 
difficult one, and that there was no absolute safeguard against 
evil intent on the part of the medical profession. One safeguard 
that had been examined was the possibility of blood and skin 
donations for fellow nationals only~ even though that concept was 
anathema to the Group because it drew a distinction between 
wounded and sick persons. according to their allegiance. However, 
it had been concluded that such a provision could boomerang 
against the party of the blood donor himself, since if blood of a 
special group were needed for a sick enemy and a prisoner of that 
blood group was unwilling to give it) his refusal might rebound 
against the prisoners. The possibility had therefore been 
abandoned on practical as well as ideological grounds. 

27. One point to which insufficient attention had been given was 
that paragraph 3 provided that such donations must be given 
"voluntarily and without any ccercion or inducement, and then only 
for therapeutic purposes, under conditions consistent with 
generally accepted medical standards and controls designed for the 
benefit of both the donor and the recipient\; (CDDH/II/240). The 
conditions in which a donor might Give blood were very strictly 
laid down~ and should themselves provide protection against many 
of the abuses which the representative of Poland had mentioned. 

28. She agreed with the Canadian representative that a decision 
should not be delayed. She did not feel that there was substan
tial disagreement: there was i~ fact a consensus in tho Committee 
on the desirability of such a paragraph. Any suitable additional 
provisions would, she was sure, be acccpted 5 but she hoped that 
the Committee would not decide to insert a provision limiting 
donations to fellow-·nationals. for that would be quite contrary 
to article 10 and out of harmony with the whole spirit of draft 
Protocol I. 
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29. She could accept a clause stating that a breach of the 

article would be a grave breach. 


30. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said he 

agreE:d with the representatives of Poland and the Soviet Union. 

He did not object to lay~ng dowr the rule in paragraph 3. The 

problem was how to establish safeguards against abuse of that 

paragraph. The question night be referred to Committee I which 

could make abuse a war crime, and provision to that effect could 

be inclu~d in national laws. in accordance with the first Geneva 

Convention of 1949. Another possibility was to adopt the 

Philippine suggestion of the principle of blood donations 

exclusively for fellmv··natio:lals. 


31. Mr. PIC'rET (Inter>m-1.tional Committee of the Red Cross) said 

that ever since 1363, the principle had been accepted that the 

wounded should be treated without distinction of nationality, and 

that assistance to the wounded should never be considered as 

participation in a conflict. Nevertheless t he could well under

stand that the Cornmi ttee 1A'as seeking guarantees ~ for it would be 

inadmissible for a Detaininc Power to abuse its authority and 

force prisoners of war to give blood to the enemy. It was there

fore legitimate that blood donations should be surrounded by all 

possible safeguards. Paragraph 3 offered such guarantees) but 

it was for the Cornmittee to decide whether they 1;Tere sufficient. 

In case of doubt the guiding principle, the golden rule, should 

always be the interest of the victims, ond the Com~ittee had to 

try to reconcile the interests of the various categories of victim 

concerned, and to ensure that the Detaining Power did not shift 

its responsibilities on to the adverse Party. 


32. Mr. FRUCHTEr:r'lJ~li (UnitE'0. .s'~ltes of Al7leric::) said his delega
tion supported the Dunish representative's view that no distinction 
l7lust be made between the wounded 2nd sicl~J und that any such provi
sion would open the doer to discrimination against one party. His 
dele~ation found paragraph 3 in its present form acceptable but 
thought that the I~ngarian representative's suggestions might be 
incorporated. 

33. There was an important and appropriate provision in the 
penultimate paragraph of Article 30 of the third Geneva Convention 
of 1949. which read "Prisoners of war may not be prevented from 
presenting themselves to the medical authorities for examination. 
The detaining authorities shall, upon request. issue to every 
prisoner who has undergone treatment) an official certificate 
indicating the nature of his illness or injury. and the duration 
and kind of treatment received. A duplicate of this certificate 
shall be forwarded to the Central Prison2rs of War Agency.'1 The 
addition of one more sentence to para~raph 3 incorporatinG that 
provision, even omitting tt.e vords "upon request" so as to make it 
mandatory for the detaining 2uthorities to issue an official certi 
ficate, might be enoush to enable th0 Committee to adopt paragraph 3. 
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34. Mr. ONISHI (Japan) said that from the humanitarian viewpoint 

it would be ideal if any prisoner who wished to give blood~ even 

to the enemys should be able to do so. But article 11 stressed 

the worst side of the enemy~ and humanitarian feelings on the 

detainee's part would thus be rather contradictory. The most 

important need~ however. was to protect the weaker side, namely 

the detainees~ and since blood donationb were ess~ntial, for the 

reasons given by the Australian representative~ it would be best 

if such donations could be reserved for fellow nationals. 


35. Mr. MARTIN (Switzerland) said that, despite the agreement 

of the r~presentatives of Bangladesh and Mali, the discussion on 

paragraph 3 was being reopened. Some of the proposals made. if 

adopted, would mean that the Committee would have to return to 

article 10, which had already been adopted by consensus. That 

could not be done: there were some principles which could not be 

changed. To reserve blood for the nationals of a given country 

conflicted with humanitarian ideals. At most the text should be 

returned to the Drafting Committee for inclusion of the words of 

the third Geneva Convention of 1949 suggested by the United States 

representative. In any case, paragraph 3 should not be placed 

in brackets until the matter of grave breaches of the Convention 

had been considered. As far as his own delegation was concerned j 

paragraph 3 could well be adopted as it stood. 


36. Mrs. MANTZOULINOS (Greece) said that, like the representatives 
of Australia~ Canada, Denmark, Switzerland and the United States of 
America, she regarded prisoners and the wounded as human beings 
needing protection, irrespective of whether they were compatriots 
or enemy nationals. Greece had had experience in many fields of 
the practices of Occupying and Detaining Powers: practices such as 
those referred to by the representatives of Bangladesh and Poland 
were already covered in that they constituted "grave breaches" of 
the Geneva Conventions. It was not the task of the Committee to 
reiterate existing judicial denunciations of certain practices, but 
rather to reinforce the "golden rule" of Geneva law to which the 
representative of the ICRe had referred. In the context of blood 
donation 3 therefore, her delegation supported the Australian 
proposal which provided that no distinction whatever should be made 
in the medical treatment given to the wounded and sick or to 
prisoners. 

37. Mr. MAKIN (United Kingdom) said he agreed with the Greek 
representative on the question of not confining blood or tissue 
donations to any particular nationality. 
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38. Two suggestions for tightening paragraph 3 had been made; 

one that a breach of the paragraph should be regarded as a grave 

breach, and the other that consent should be in writing. He 

proposed that the consent in v.rriting should be witnessed by a 

person of the same nationality as the donor) that would provide 

an additional safeguard. He would not} however, insist on that 

proposal if the medical representatives on the Committee thought 

it would make the process unworkable. 


39. Mr. CHOWDHURY (Bangladesh) said that. after his discussions 
with the Australian representative, he had agreed that paragraph 3 
could stand. He now felt that the United Kingdom proposal would 
go some way to providing an additional safeguard. although there 
might be cases of a signature being extorted by coercion. A 
balance must be struck betl'leen fears which we::r>e not unfounded and 
th'", need not to deprive the sick and wounded of essential blood. 

40. Miss ZYS (Poland) suggested that the words 1Iand provided that 
it in no way benefits the adverse Party" be inserted in paragraph 3. 
Adoption of the United Kingdom suggestion would also be a step for" 
ward, even though such a signature could in fact be extorted by 
force from a detainee. However, the aim should be to prevent a 
Detaining Power from shifting its responsibilities on to the 
adversary. 

41. Mr. IJAS (Indonesia) said that he had listened with great 

interest to the statement by the representative of Bangladesh. 

There was no completely certain way of avoiding abuses~ he there

fore thought it unnecessary to redraft paragraph 3. which was 

sufficiently clear, though it would be desirable to add the 

requirement, proposed by the Hungarian and (Jnited Kingdom represen

tatives that the giving of blood SllOUld be made subj ec:t to written 

consent signed in the presence of two co--prisoners. From the 

medical standpoint, there should be no difficulty about obtaining 
such written consent since blood donors must be healthy individuals. 

42. Hr. IVIARRIOTT (Canada) said that he oid not think that the 
requirement of written consent provided any &ddition21 protection. 
On the other hand i the United States suggestion that the paragra~h 
might ,contain a provision on the lines of the third paragrCiph of 
Article 30 of the third Geneva Convention of 1949 might give 
considerable protection in practice, not only to prisoners but to 
other detained persons. He hesitated tc suggest a precise wording: 
if the principle were adopted~ the Drafting Committee would have no 
difficulty in producing a text. 
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43. Nr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that some such provision was necessary because the giving of blood 
was the only type of medical operation for which no regulation had 
yet been made. He feared) however~ that a provision on the lines 
of Article 30 of the third Convention might result in the Red Cross 
being inundated with certificates) because blood transfusion was a 
very frequent operation. He sug~ested that a small Working Group 
be set up to consider with the ICRC how such an arrangement might 
be made. . 

44. Mr. KHAIRAT (Arab Republic of Egypt) said that he had the 
impression that most representatives wiShed to retain paragraph 3, 
while some desired the insertion of further guarantees against 
abuse. He thought that the Committee was now in a position to 
take a decision on the two most important safeguards that had been 
proposed: the provision that an infringement of the article should 
constitute a "grave breach"9 and the requirement of the donor's 
written consent. Once a decision on those two matters of sub
stance had been taken, the paragraph could be referred to the 
Drafting Committee or to a Working Group. 

45. The CHAIPJl1AN invited the representative of Australia to 
convene a small Working Group composed of interested represen
tatives, preferably with a working knowledge of English, to help 
her draft the new provisions that would be needed. 

46. Miss MINOGUE (Australia) said she would gladly do so. It 
seemed to her that two new provisions would be needed: an addi
tional sentence to paragraph 3 to cover the requirement of written 
consent or a medical record, as proposed by Canada; and a new 
"grave breach" paragraph. Her original proposal had been that 
violation of the paragraph) rather than of the article as a whole, 
should constitute a "grave breach". She still preferred that 
solution because she thought that violations of paragraphs 1 and 2 
were already covered by the Conventions, but some delegations 
seemed to think that the provision should refer to violations of 
the whole article. 

Article 14 - Limitations on requisition of civilian medical units. 
(concluded) 

47. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the only problem on which that 
Committee could not take any action in connexion with article 14 
had been that constituted by the words in square brackets in para
graph 2; but that problem had been removed by the withdrawal by 
the Australian dele~ation of the amendment concerned. The text 
of article 14 had given the Drafting Committee a considerable amount 
of work, but the Committee felt that the wordinc it now proposed 
faithfully reflected the decisions taken in Committee II. 
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48. The CHAIRt·1AN invited the Committee to adopt by consensus the 
draft text of article 14 as given in document CDDH/II/240IAdd.l j 

without the passage in square brackets in paragraph 2. 

The draft text of article li.j in document CDDH/Ii/,2L!0IAdd.l, 

without the passage in square brackets J was aqopted. -' 


Article 15 - Protection of civilian medica·l and religious personnel 

49. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee. said that the deletion of paragraph 2 of 
arti6le 15 was a logical consequence of the new definition of 
litemporary medical unitsl! and IItemporary medical personnel li adopted 
by the Drafting Committee in article 8 (e). With that new defini
tion. paragraph 1 of article 15 covered both types of personnel so 
that paragraph 2 was no longer necessary. The Drafting Committee 
thought that there should be no further problems in connexion with 
article 15. 

50. 'l'he CHAIRMAN invited the Committee to decide by consensus on 

the deletion of paragraph 2 and the renumbering of the subsequent 

paragraphs. 


51. Mr. ImASNOPEEV (Union of Soviet Socialist Republics) said 
that the definition of the expression "combat zone"~ which occurred 
in paragraph 3, had not yet been decided. The definition adopted 
might affect the whole tenor of the article. Time should be 
allowed for further consideration. 

52. Mr. MARTIN (S"Titzerland) said that; like the Rapporteur of 
the Drafting Committee; he saw no reason why the Committee should 
not decide by consensus to delete paragraph 2 ~nd then adopt the 
whole article, making a suitable reservation with respect to para
graph 3. Paragraphs 1) 4, 5 and 6 had already been adopted by 
consensus and the Committee should not go back on what it had once 
decided. 

53. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
he still wished for more time. There was no need for such haste. 

54. The CHAIRMAN said that. in that case, article 15. along with 
articles 17 and 18 and the final drafting of article ll~ would be 
included in the agenda for the Committee's thirtieth meeting. 

The meeting rase at 12.40 p.m. 

1/ For the text of article 14 as adopted, see the report of 

Committee II (CDDH/221/Rev.l, annox II). 
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SUMr,~ARY RECORD OF THE THIRTIETH ~1EETING 

held on Wednesday, 5 M~rch 1975, at 10 a.~. 

Chairman: f''tr. NAHLIK (Poland) 

CONSIDERAT10N OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report of the Drafting Com~ittee on articles 11, 14~ IS} 17 and 18 
(CDDH/II/240/Add.l) (continued) 

1. The CHAIRMAN said that the draft calendar of work which had 

been circulated was a very flexible one and could be supplemented 

with addenda on the first day of each successive week. 


2. He invited the Chairmen of the various Working Groups to report 
to the Committee on their progress. 

Article 11 - Protection of persons (CDDH/III250 ) (continued) 

3. Mi~s MINOGUE (Australia). Chairman of the Working Group on 
article ll~ said that her Working Group had already submitted 
certain proposals in document CDDH/II/250. Fowever~ that document 
was of an indicatory nature only, since the f!1embers were not 
satisfied with the present formulation and intended to submit a 
revised version in the near future. 

4. The Working Group was unanimous in considering that only one 

addition should be made to article 11, namely, a new sub-paragraph 

defining acts which vlOuld constitute lia grave breach" of the 

Protocol. 


Article- 15 - Protection of civilian medical and religious personnel 
(continued) 

5. The CHAIRMAN pointed out that in locument CDDH/II/240/Add.1 the 
Drafting Committee had ;)roposed the deletion of paragraph 2 of that 
article, which it considered superfluous. That paragraDh might be 
more appropriately included in article 8, the definitions article. 
He suggested, therefore, that the Committee provisionally adopt the 
Drafting Committee's proposal by consensus. 

It was so agreed. 

Article 17 - Role of the civilian population and of relief societies 

6. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the Drafting CO!T)mittee had redrafted 
paragraph 1 in the light of the decision taken by Committee II that 
the word "spontaneously" in paragraph 2 of the original ICRC draft 
of article 17 should be replaced, in the new paragraph 1, by the 
'fIords "even on their own injtiative". 
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7. It had adoptert parapraph 2. but had enclosed the new para~raph 
3 in square brackets. since that para~raph involve~ questions of 
substance. The tex~ was essentially-alon~ the lines of the 
original para~raph 5,. althou~h thp word HcharityH had been deleted 
in accordance with a decision taken by the Committee with respect 
to paragraph 2 of that same article. 

8. Lastly. some delegations had wished to arply the principle 

laid down in the proposed new pararrraph 3 to aircraft as well J but 

the general feelin~ in the Drafting Committee had been that a 

decision on that point should be deferred until Committee II had 

dealt with the provisions 'rer;ardin:-o; I'1edical transport" 


9. The CHAIRHAN suggested that the Committee adopt para!2;raph 1 

of article 17 by consensus. 


It was so a~reed. 

10. The CHAIRMAN further sug~ested that the Committee. as the 
Rapporteur of the Drafting Committee had proposed:, defer its 
decision on paragraph 3 until it had dealt with the question of 
medical transport. 

It was so agreed. 

11. Mr. ~1AKIN (United KinF;dom) said he wished to state for the 
record that his delegation considered para~raph 3 of article 17. 
and particularly the phrase beginning with the words "may appeal", 
a permissive clause which did not change the existing law on the 
subject as laid down in the second Geneva Convention of 1949. 

12. Mr. BOTHE (;.<' ederal Republic of Germany) Rapporteur of the 
Drafting Committee _ said that the DraftinB: Committee had asked him 
to draw the attention of Committee II to the use of the words 
"to care for the wounded ane. sick. and the shipwrecked II in 
paragraph 1 of article 17. ~hat formula should be used in all 
provisions in which reference was made to those three categories 
of persons. The same formula should also be used in the ~rench 
and Spanish versions-, viz: IYblesses et malades, ainsi que les 
naufrages" in the French version and 1110s heridos y los enfermos) 
asi como los naufrap;osf1 in the Spanish version, Committee II 
should be asked to reconsider article 9" para~raph 1_ and article 
10. paragraph 1, where the same combination of words occurred. 
AlternativelYJ the Draftin[ Committee of the Conference could be 
asked to make the necessary chan~es" 

13. Mr. AL"FALLOUJI (Iraq) said that in his opinion the Committee 
should use the definitions riven in article 8. 
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14. Mr. MARRIOTT (Canada) suggested that the Committee authorize 

the Drafting Committee to correct any errors in draftinr. with 

regard to the words"wounded and sick, and the shipwrecked" which 

might have appeared in articles already approved by the Committee. 


It was so agree~, 

Article 18 - Identification 

15. Mr. BOTHE (F ederal Republic of Germany), Rapporteur of the 

Drafting Committee, pointed out that foot··note 2 in document 

CDDH! III 2401 Add.l ~'hould be deleted) since the new article 8 

had already been approved. 


16. The sentence within square brackets in paragraph 3 was the 

result of suggestions made during the discussion in the Drafting 

Committee. It had been thought useful to make a distinction 

between permanent and temporary medical personnel with regard to 

the obligatioh to carry an identity card. 


17. Mr. KRASNOPEEV (U nion of Soviet Socialist Republics) said he 

considered the sentence within square brackets in paragraph 3 a 

very important provision; since in extraordinary combat conditions 

it might not be possible to provide temporary civilian medical 

personnel vdth identity cards. He suggested that the Committee 

either take a decision on that sentence immediately or else defer 

it until the Technical Sub-Committee on Signs and Signals had 

submitted its report. 


18. Mr. SCHULTZ (Denmark) said the ,;entence wi thin sauare brackets 
called for the wearing of a distinctive emblem and the carrying of 
an identity card by permanent civilian medical personnel, but 
nothing was said about the former requirement in the case of 
temporary personnel. He suggested, therefore. that the meaning 
might be clearer if the word lipermanentU was deleted. 

19. 1I1r. SANCHFZ DEL RIO (Spain) said that if the sentence within 
square brackets were adopted. there would c in his opinion, be an 
element of confusion between two different types of civilian 
medical personnel. namely. those who were servin~ for a specific 
period of time and those whose service mig~t be described as purely 
fortuitous. He thought) therefore; that the words within square 
brackets should be deleted. 

20. Mr. MAKIN (U nited Kingdom) said that the difficulties 
experienced by the Danish representative mi~ht be resolved if he 
gave due consideration to the use of the >,rord "reco<:\nizable il in 
both sentences. It was generally agreed that protection should be 
given to civilian medical personnel, whether permanent or temporary, 
but the problem would always be how to recognize the fact that they 
possessed Red Cross status. It was advisable that such personnel' 
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sho~ld wear the Red Cross emblem, for which purpose they would 

require suitable authorization. That authorization could best be 

established by an identity card, although there was no obligation 

for the personnel referred to in the first sentence to have such a 

card. By creating an obligation to carry such a card, the 

pro~osed second sentence within square brackets would only give 

rise to confusion and doubt. 


21. Mr. ~1ARTIN (Switzerland) said that the sentence I,d thin square 
brackets created two cate~ories of medical personnel" one of which" 
the permanent personnel, was required to carry both the distinctive 
emblem and an identity card. while the other. the temporary 
personnel. see~ed to be exempt from that obligation. As the 
representative of the ICRe had pointed out in the Technical Sub~' 
Committee on Signs and Si~nals) both the emblem and the identity 
card were intended to serve for the protection of the personnel in 
question. It was obvious~ of course~ that in situations of 
em~rgency it might be impossible to provide temporary personnel 
with identity cards. althou~h they should still receive the same 
protection. Since, therefore) the sentence within square brackets 
might indeed lead to some confusion, he hoped that the Technical 
Sub·-Committee would ~ive some thought to its possible revision. 

22. Mr. KRASNOPEEV Nnion of Soviet Socialist Republics) said that 
sometimes military medical personnel were unable to wear a 
distinctive emblem in order to discover the position of their 
tro~ps. As to civilian medical personnel, it was unlikely that 
their presence on the battlefield would reveal the position of 
troops. For that reason every country would seek in all cases 
to protect their civilian medical personnel by means of a distinctive 
emblem. so as to facilitate their identification even by their own 
side. In the circumstances it was necessary for permanent 
civilian medical personnel to possess an identity card j whereas 
for temporary civilian medical personnel a distinctive emblem was 
sufficient. To require the latter cate~ory of medical personnel 
to carry an identity card also was therefore unnecessary. 

23. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting committee. said that some nisunderstanding seemed to have 
arisen from the fact that different kinds of ohli~~tions miEht be 
involved. For example. some mi~ht consider that" there was~an 
absolute obligation to carry both the distinctive emblem and the 
identi ty card, which would mean that it T,'lOuld be a crime for medical 
personnel not to be in possession of both of them. Others, on the 
contrary. might consider that, while both the emblem and th~ card 
were a necessary prerequisite for protection, failure to carry the 
card, while not a crime) mifht still deprive the personnel in 
question of the desired protection. As he understood the sentence 
within' square brackets_ it meant that the identity card was nota 
prerequisite for the protection of temporary personnel, but was 
essential in the case of permanent personnel. 
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24. Mr. ALo-FALLOUJI (Iraq) said that carrying an identity card and 
wearing a distinctive emblem was a condition for protection in the 
case of both the permanent and temporary personnel referred to in 
article 15. However~ unanimity on that requirement had not been 
reached in the Working Group, of which he had been Chairman. 

25. Some of the less developed countries ,had recourse to greater 
numbers of temporary medical personnel than the developed countries~ 
and the question of the carrying of identity cards by such personnel 
might be resolved if a small Working Group was set up' to discuss 
the subject. 

26. Mr. SCHULTZ (renmark) said that he ::lgreed l-Ji th the views 
expressed by the United Kingdom and Iraqi representatives. He had 
been a member of the same Horking Group as those representatives 
and wished to support the first sentence of article l8 e paragraph 3 
(CDIHI III 2401 Add.l) . 'J'he second bracketed sentence seemed to him 
illogical. 

27. Mr. SOLF (Uniteel Sta.tss of America) said that he could not 

agree that protection of m~dical personnel depended on the wearing 

of a distinctive emblem and the carrying of an identity card 

certifying their status. Protection was provided to medical 

personnel because of their function; the distirictive emblem was 

merely evidence of protection. 


28. He agreed with the representative of the Union of Soviet 

Socialist Republics that a distinction should be drawn between 

military and civilian personnel: military personnel of the enemy 

could be attacked, but civilian personnel were protected and must 

not be attacked, He assumed that one of the reasons why it was 

thought necessary to provide distinctive emb10~s for civilian 

medical and religious personnel was that they might be mistaken 

for enemies in areas of danger. 


29. Article 15, paragraph 1 of draft Protocol I specified that 
"civilian medical personnel shall be respected and protected ii 

, and 
paragraph 5 provided that !!Civilian medical personnel shall have 
access to any place where their services are essential ... ". 
Presumably other civilians mi~ht be excluded from such places. It 
was therefore desirable that civilian'medical personnel should be 
recognizable by the wearin~ of a distinctive emblem and the 
carrying of an identity card showing that they were entitled to 
wear the emblem. While there was no obligation on civilian medical 
personnel to carry such a card) it was for their own protection to 
do so when permitted access to a dangerous area from which other 
civilians were excluded. He therefore agreed with the United 
Kingdom and Danish representatives that. for their own protection 
and for the efficient performance of their functions, those who 
were entitled to wear a distinctive emblem should also carry an 
identification card to prove the fact. 
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30. Mr. PICTET (International Committee of the Red Cross) 'said 

that the carrying ·of an identity card was a means of justifying 

the wearing of a distinctive emblem. However, the absence of such 

a card would not deprive civilian medical p~rsonnel of protection. 


31. He 'fai1~d to see why a distinction had been drawn between 
permanent and temporary civilian medical personnel in article 18, 
paragraph 3, suggested by the Drafting Committee (CDDHlII/240/Add.l). 
The carrying of an identity card proved the qualifications of the 
holder, whether permanent or temporary, It was therefore in 
everyone's interest that such cards should be carried. 

32. Mr. BOTHE (F ederal Republic of Germany) > Rapporteur of the 

Drafting Committee, said he fully agreed with the United States 

representative and with the ICRC representative. He had tried to 

find a word to replace lishall" in the third line of article 18. 

paragraph 3 (CDDF../II/240/Add.l), but had been unable to do so. 


33. Mr. MARTIN (Switzerland) said that there was no obligation 

for the persons covered by parazraph 3 to carry an identity card. 


34. He objected to a distinction being drawn between permanent 
and temporary civilian medical personnel. There was a shortage 
of medical practitioners and the fourth Geneva Convention of 1949 
should be expanded to give temporary civilian medical personnel 
the same status as permanent military medical personnel. 

35. Mrs. DARIIMAA (Monp:olia)) l,I.]hile she stronp:ly supported the 
issue of distinctfve emblems and identity cards to both permanent 
and temporary civilian medical personnel, said that the difficulties 
faced by the developing countries must be appreciated. Such 
countries suffered from a shortage of medical practitioners and 
found it both difficult and costly to recruit and train temporary 
medical personnel. In addition, it was burdensome for the 
developing countries to find the funds for printing identity cards 
and manufacturing distinctive emblems. 

36. Mr. OSTERN (Norway) said he shared the views of the United 
States and United Kingdom representatives concerning the question 
of the protection of medical personnel in ti~e of combat. 

37. He suggested, however that para~raph 3 might be made clearer 
by repeating the wording of Article 40 of the third Geneva 
Convention of 1949 and statin~ in what capacity a person was 
entitled to protection. 

38. Mr. AL-F ALLOTJ JI (Iraq) said that !Je supported the wording of 
the first sentence of article 18, paragraph j. 
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39. The needs of the developing countries must be borne in mind 
so far as the provision of identity cards was concerned. He 
therefore suggested that Committee II approve article 18 3 paragraph 
3 as drafted by the Drafting Committee and at the end of the 
paragraph provide that identity cards need not be issued by a 
Party to the conflict if it so decided. He also suggested that 
the phrase underlined in the bracketed passage of paragraph 3 
be redrafted to indicate that temporary personnel of both 
categories were not compelled to carry identity cards. 

40 .. Mr. CHOWIHURY (Bangladesh) said that article 15 provided that 
civil"ian medical personnel should be respected and protected and 
given all possible help in the combat zone, while those who had 
prepared draft Protocol I had considered that efforts should be 
made to ensure that both civilian medical and religious personnel 
should be protected. 

41. He shared the views of the representative of Mongolia and 

considered that both permanent and temporary civilian medical 

personnel should car~y identification cards. He therefore 

suggested that the bracketed second sentence of article 18, 

paragraph 3 be deleted in order to avoid any discrimination. 


42. The CHAIFMAN said that it resulted from the discussion that 
the Committee had as many as six possible courses of action befor~ 
it: first, it could defer a decision on the paragraph until 
the Technical Sub·~Committee on Signs and Signals had completed 
its work; second, it could refer the matter back to the Drafting 
Commi ttee or one of its \vorking Groups; third" it could add a 
sentence to paraf';raph IJ a.s suggested by the Iraqi representative; 
fourth, it could adopt the first alternative text as'it stood; 
fifthJ it could adopt the second alternative text with the 
amendment proposed by the Norwe~ian representative and" lastly_ 
it could adopt the second alternative text as it stood. 

43. He further said that both the proposal to defer a decision 
on the paragraph until the Technical Sub"Committee had completed 
its work and the proposal to refer the matter back to the Drafting 
Committee had now been withdrawn. 

44. Mr. AL-FALLOUJI (Iraq) said that~ after carefully re"reading 
the paragraph 0 he realized that it carried no obli~ation. He 
therefore withdrew his amendment. 

45. Replying to a question by r·1r. JAKOVLJFVIC (Yugoslavia), the 
CHAIRMAN said that he interpreted the provision as 'bein~ optional. 
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46. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee) said that no objection had been raised to the 
explanation given by the united States and IeRC representatives. 
The provision should be read in conjunction with the "endeavour li 

clauses in paragraphs 1 and 2. While identity cards were useful 
for obtaining effective protection~ there was no strict obligation 
to carry them, 

47. The CHAIRMAN put to the vote the second alternative text of 

paragraph 3 which appeared in square hrackets in the Drafting 

Committee's report. 


The second altern~tive text of paragraph 3 was rejected by 

28 votes to 14, with 16 abstentions 


48. Mr. PONCE (Ecuador) said that the Spanish version carried an 

apparent obligation and should be brought into line with the 

English and French versions. 


49. The CHAIRNAN suggested that the Spanishnspeaking delegations 

be asked to produce an amended version with the assistance of the 

translation service. 


It was so agreed. 

50. The CHAIRMAN said that the Committee should nm! take a decision 
on article l8~ para~raph by para~raph. 

Paragraph 1 

51. Mr. CLARK (Australia) said that in the Draftin:r, Committee, his 
delegation had requested that the 11'ord !1medicc 1 II be made to refer 
not only to personnel but also to units and transport. He had 
understood that the sug7estion had been accepted, 

52. Mr. BOTHE (F ederal Repub lic or Germany), Hanporteur of. the 
Drafting Committee, said that he had understood the feelin;.; of the 
Drafting Committee to be that the qualification il medical i1 in the 
existing text clearly referred to each of the three nouns that 
follm'led it. 

53. Mr. KLEIN (Holy See) said thRt the reference should be to 
"medical and religious personnel!1, which was the ter~ used through
out the Geneva Conventions. 

54. ~r. BOTHE (Federal Repuhlic of Germany), Rapporteur of the 
Drafting Committee, said that the proposal of the rCDresentativE: 
of the Holy See would call for the redraftin~ of thE end of the 
paragraph, to read: rimedical and relir-rious nersonnel and Medical 
units and transports". 
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55. The CHAIRMAN said that that wording would also meet the point 

raised by the Australian representative. He put the amendment to 

the vote. 


The Rapporteur's amendment was adopted QY 31 votes to 23 with 

20 abstentions. 


56. Mr. MAKIN (U nited Kingdom), speaking in explanation of vote, 

said that he had voted against the amendment because the reference 

to civilian religious personnel would require definit'ion in 

article 8, which at present contained no such definition. 


Paragraph 1, as amended, was approved by consensus. 

Paragraph 2 

Paragraph 2 was approved by consensus. 

Paragraph 3 

57. Mr. MAKIN (United Kingdom) suggested that the I<Tord "the" 

before the words "civilian religious personnel" and the words 

"mentioned in article 15 of the present Protocol", be deleted 

consequent on the decision taken on paragraph 1. 


58. The CHAIRl'·1AN put the United King:dom representative's amendment 

to the vote. 


The amendment was adopted by 30 votes to none e with 14 

abstentions. 


59. Mr. MARRIOTT (Canada) said that the word "shall" before the 
words "be recognizable" was mandatory. He suggested that it be 
replaced by the word "should!!. 

60. Mr. MARTIN (Switzerland) said that there ,,,,as no obligation to 
carry a distinctive emblem but if one was carried it must be the 
distinctive emblem of the Red Cross (Red Crescent, Red Lion and Sun). 

61. Miss MINOGUE (Australia) said that she 1N"ould have liked the 
words nin the case of temporary personnel of both categories the 
obligation to carry an identity card may be dispensed withll, in 
the second alternative text, to be retained, or the proposal made 
by the Iraqi representative. and since withdrawn, to be adopted. 

62. In reply to a question by Mrs. DARIIMAA (Nongolia), the 
CHAIRMAN said that; in his view~, the provision was optional: no··one 
could be compelled to carry an identity card. He put the Canadian 
amendment to the vote. 

The Canadian amendment was adopted hy 29 votes to none. with 
20 abstentions. 
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63. Mr. MARTIN (Switzerland) said that the French and Spanish 

versions would require to be brought into line with the decision 

just taken on the English text. 


64. The CHAIRMAN suggested that the French- and Spanish-speaking 

representatives be asked to make the necessary adjustments with 

the assistance of the translation serviceo 


It was so agreed. 

Paragraph 3 of the first alternative version submitted by 
the Drafting Committee~ as amended, was approved by 50 votes to 
none, with 5 abstentions. 

65. Mr. SANCHEZ DEL RIO (Spain) said that he had voted erroneously 
in favour of the text, which had not been given sufficient study. 
Care should be taken to bring the other language versions closely 
into line with the English version of the Canadian amendment. 

66. The CHAIRMAN said that he did not see why the word I1 s hould II 

could not be translated readily into all the other languages. 

67 . Mr 0 AL~F ALLOUJI (Iraq) said that he had ab stained in the 
vote because it was not clear what was bein~ voted on. He had 
withdrawn his amendment on the understanding that the provision 
was of an optional nature If it had ceased to be so" his amend"'0 

ment should stand. 

68. The CHAIRMAN said that, since there seemed still to be some 
doubts on the text of paragraph 3, it should be referred back to 
the Drafting 'Committee with a request that the various versions be 
brought into line. 

It was so agreed. 

Paragraphs 4 to 8 

69. The CHAIRMAN said that the second sentence of paragraph 4 
could not be adopted until the medical transport question had been 
settled. 

70. He suggested that the Co~mittee meanwhile approve the first 
sentence of paragraph 4 and the remainder of article 18. 

It was so af,reed. 
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PROGRESS MADE BY WORKING GROUPS 

71. Replying to a question by the CHAIRMAN~ Mr. SCHULTZ (Denmark) 

said that the Working Group on article 16 of draft frotocol II had 


'so 	far held two meetings, the first of which had been devoted to a 
general discussion on article 1(;, paragraph 3', Some written 
proposals on that paragraph had been submitted at the second 
meeting but the complicated nature of the problems discussed had 
so far prevented agreement. 

72. ,The CHAIRMAN said that he would like to have a further progress 
report the next afternoon to assist him in drawing up the Committee's 
agenda. 

73. In reply to a question by the CHAIRMAN~ Mr. SKARSTEDT (Sweden) 
said that Mr. Rosenblad of his delegation would be able to inform 
the Committee at itsthirty~'first meeting of the progress made by 
the Working Group on Combat Zones, of which he was Chairman. 

The meetin~ rose at 1 p.m. 
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SUNMARY RECORD OF THE THIRTY-FIRST MEETING 

held on Thursday, 6 March 1975. at 10 a.m. 

Chairman: ~1r. NAHLIK (Poland) 

ORGANIZATION OF WORK 

1. The CHAIRMAN reminded the Committee of the order in which the 
articles allocated to it were to be considered: articles 12 to 19 
of draft Protocol II, article 18 bis; certain aspects of article 
11 of draft Protocol I, and articles 22 to 25 of draft Protocol I. 
A procedural question had arisen in connexion with the last four 
~rticles. The delegations of four countries, Belgium, Canada, 
the United Kingdom of Great Britain and Northern Ireland and the 
United States of America had submitted amendment CDDH/II/249 
replacing CDDH/II/SO .by the same sponsors who wished the new 
document to serve as a basis for discussion. Under rule 28 of 
the rules of procedure, however, the ICRC text constituted the 
basic proposal for discussion by the Conference. After having 
consulted the legal experts of the Conference, he believed that 
the Committee could decide to make an exception to that rule, but 
that the question should first be discussed and voted with respect 
to each of the articles concerned. The voting on article 22 
would probably have a decisive influence on the voting on the other 
three articles. In view of the stage reached in the Committee's 
work, that debate could only be held towards the middle of the 

following week. 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) 

Brief reports by the Chairmen of the various Working Groups 

2. Mr. SCHULTZ (Denmark) J Chairman of the vlorking Group which had 
considered the question of the obligation for medical personnel to 
give information on the wounded and sick, said that his Group had 
held three meetings and had reached agreement on the wording of 
article 16, paragraph 3 of draft Protocol II. The Group was to 
meet once more to discuss the details of that text. which could be 
submitted to the Committee towards the middle of the following week. 

3. Mr. ROSENBLAD (Sweden), Chairman of the Mixed Group of 
Committees II and IlIon military terms and their definitions; said 
that his Group had held four meetings. In addition~ the military 
experts on Committee III had held separate discussions on two 
occasions. Participants had ~ade every effort to reach a consensus 
on three or four definitions of military terms. The Group hoped to 
submit its report within a week. 

4. Miss MINOGUE (Australia) said that the text drafted by the 
Working Group on article 11 of draft Protocol I, of which she was 
Chairman, had already been circul~ted. 
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5. The CHAIRMAN said that that document would be included in the 
agenda of the Committee's thirty-second meeting. 

6. Mr. SOLF (United States of America), speaking as Vice~Chairman 
of t-he Drafting Committee and replying to a question by the CHAIRMAN, 
said that the Drafting Co~~ittee had not yet dealt with the question 
of the translation of the word "should" in article 18 of draft 
Protocol I, but that it would do so that day. 

7. The CHAIRl'vIAN~ referring to the summary record of the Co~~itteeJs 
twenty-fourth meeting (CDDH/II/SR.24)~ pointed out that, In connexion 
with article 17, paragraph 2, of draft Protocol I. the Committee had 
adopted a proposal for the deletion of all reference to "feelings", 
humanitarian or otherwise;; but had not decided when that text should 
be considered. He suggested that the Committee postpone considera
tion of article 17. paragraph 2 of draft Protocol I, until 
article 18 bis had been drafted in its final form. 

It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued)* 

Article 15 - Medical and religious personnel (continued)* 

Article 16 - General protection of medical duties (continued)* 

Article 18 - The distinctive emblem (continued)* 

8. Mr. SOLF (United States of America), speaking as Vice-Chairman 
of the Drafting Committee, introduced the questionnaire prepared by 
that Committee entitled "Issues which should be decided by 
Committee II relative to articL~s 15; 16 and 12. which read as 
follows: 

1. Does the term "medical personnel ll as used in draft Protocol 
II exclude any of the personnel listed in paragraph 8 (~) of 
draft Protocol I amended by new article.8 (~)? 

2. Should any other category of "medical personnel" be added 
within the scope of article 15? 

3. Should it be made clear in article 15 that "medical 
personnel" should either: 

(a) Belong to a party to the non-international conflict, or 
(~) Be recognized and authorized by one of such parties? 

* Resumed from the twenty-eighth meeting. 
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4. Is any change necessary with respect to national societies 
and other relief societies; so that they may be: 

Part of a branch of such a society, acting independently of 
the national society, if necessary (as in article 35 of 
draft Protocol II)? 

5. Should Parties to a conflict be forbidden to assign tasks 
unrelated to the medical mission to "medical personnel" 
(CDDH/II/228, 233, 241), as proposed in article .15 of draft 
Protocol I? 

6. Should the scope of article 15 extend "religious personnel" 
beyond that provided in article 15 of draft Protocol I which 
is limited to "religious personnel attached to civilian 
medical units", and that contemplated by Article 24 of the 
first Geneva Convention of 1949 and Articles 36 and 37 of the 
second Convention? (See in this connexion, Article 58, fourth 
Convention (CDDH/II/243)). 

7. Should article 16, paragraph 3 of draft Protocol I be 
included in article 10 of draft Protocol II? 

8. Which of the above-mentioned persons should be entitled to 
wear the distinctive emblem? 

9. The Committee would have to give replies to eight questions in 
order to enable the Drafting Committee to continue its work. The 
first two questions concerned medical personnel, and the problem 
was whether a further category of personnel should be provided for. 
The third question concerned certain aspects of the definition of 
medical personnel. The fourth raised the possibility of taking 
into account parts of national or other relief societies where the 
territory of one of the parties to the conflict was partially 
invaded. The fifth concerned the assignment to medical personnel 
of tasks unrelated to the ~edical mission ~nd the sixth concerned 
the interpretation to be given to the words "religious personnel". 
The report of the Working Group presided over by the Danish 
representative would have to be drafted before the seventh question 
could be considered. The reply to the eighth question would 
depend on the replies given to the preceding questions. 

10. The CHAIRMAN declared open the discussion of the issues raised 
in the questionnaire. 

11. Mr. MAKIN (United Kingdom) said thE~t his delegation's answer 
to questions 1 and 2 was in the negative. 
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12. Mr. MARRIOTT (Canada) said he thought that questions l~ 2 and 
8 should be considered at the same time ~ since the issue was one of 
affording wide protection to medical personnel~ whether temporary or 
permanent" and of prohibiting the indiscriminate use of the 
distinctive emblem. 

13. Mr. SOLF (United States of America) pointed out that article 14 
of draft Protocol II, whi6h was identical to the first three 
paragraphs of article 17 of draft Protocol I ~ ensured the prot:ection 
of civilian doctor:;:; who provided care for the wounded and.sick but 
who were.not· organized as limedical personnel" within medical units. 
Similarly" article 16 provided general protection for the entire 
medical profession. On the other hand, article 15 called upon 
the Pa~ti~s to the c~nflict to grant to "medical personnel" all the 
aid necessary for the discharge of their functions. For that 
reason the~ were entitled to wear the distinctive emblem which was 
dealt wi~h in article 18. His reply to questions 1 and 2 was 
therefor~ in the n~gative. 

14. Mr. MARRIOTT (Canada) said that it might be necessary to 
elaborate certain part~ of the draft Protocol with a view to 
clarifying them. 

15. Mr. CLARK (Australia) said that article 11, when adopted~ 
would~ive a definition of medical personnel that would apply to 
articles 15 and 18" and that the Committee's conclusions on the 
questionnaire should also be extended to article 11. 

16. Mr. JAKOVLJEVIC (Yugoslavia), speaking as Chairman of the 
Drafting Committee, said that it was essential for the Committee 
to provide the Drafting Committee with guidance on such an 
important point. 

17. Speaking as the representative of Yugoslavia, he said that his 
delegation replied in the negative to questions 1, 2, 4 and 6, and 
in the affirmative to question 3. With regard to question 8~ it 
considered that the persons entitled to wear the distinctive emblem 
under Prbtbcol II shbuld be those who were so entitled under 
Protocol I. 

18. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
the reply to question 1 must obviously be in the negative and that 
the reply to question 2 should be in the affirmative. The 
essential purpose of article 15 was to make the performance of 
duties possible, yet in certain countries which lacked medical 
personnel those duties might be assumed by rapidly trained non
specialists." Such para-~edical personnei sh~uld be protected in 
the same way as doctors of medicine. 
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19. The other questions involved matters of substance that were so 
complex that they should be referred immediately to a Working Group. 
His delegation proposed that they should be considered, not at a 
plenary meeting, which would delay the work, but in a Working Group 
which would be set up for that specific purpose and would report to 
the Committee. 

20. His delegation further suggested that members of Committee II 

should have a free half-day each week in order to reflect on the 

difficulties encountered and to consult together. 


21. Mr. MAKIN (United Kingdom) said he supported the Soviet Union 

proposal, which, in his opinion, was moderate and calculated to 

speed up the Committee's work. He also reiterated his point that 

certain problems would be easier to solve once the Drafting 

Committee had considered article 14. 


22. It seemed to him impossible to give an affirmative reply to 

the question 2 without specifying what other categories should be 

added - something that the Committee was unable to do for the time 

being. With regard to question 3, the meaning of the words 

"Belong to a party to the non-international conflict, or be 

recognized and authorized by one of such parties" wa~ not clear. 

On the whole, he shared the views expressed by the Yugoslav 

representative. 


23. Mr. AL-FALLOUJI (Iraq) said that he supported the proposal to 
set up a Working Group to examine the very difficult questions 
raised in the questionnaire. That Horking Group should be as 
representative as possible of the various trends of opinion, yet 
small enough to work effectively. He was not opposed to granting 
the members of the Committee a free half-day. 

24. Mr. KLEIN (Holy See) said he was afraid that the result of the 
negative replies advocated by the Yugoslav delegation would be to 
confer responsibility for all medical and religious activities on 
the Government and, in the case of a non-international conflict, to 
leave the other party entirely without such resources, whereas the 
intention was to help the victims, whoever they might be. 

25. Mr. SOLF (United States of America) said that he unreservedly 
supported the Soviet Union proposal to set up a Working Group and 
to give Committee members a free half-day each week. 

26. His delegation's reply to questions 1 and 2 was in the negative. 

27. With regard to question 2, he agreed with the Soviet Union 
representative on the subject of para-medical personnel; but thought 
that that category was covered in the list appearing in article 8 
of draft Protocol I. 
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28. On question 3, he believed that the ICRC text should be amended 
to include the medical personnel of armed forces. 

29. Lastly~ question 5 should be referred to a Working Group or to 
the 'Drafting Committee~ since the Canadian amendment did not specify 
that medical personnel must not be compelled to carry out tasks 
unrelated to the medical mission. 

30. Mr. MARRIOTT (Canada), speaking on question 4~ said that, in 
order to facilitate comprehension of the Protocol, it would not 
come amiss to specify in Part III what was already stated in 
article 33 of Part V! (Relief). 

31. He agreed with the United States delegation's views on question 
5, which should be studied in depth, but suggested that the Committee 
should give guidance to the body chosen to carry out that task. 

32. Lastly~ with regard to question 7~ it would be necessary to 

await the report of the Working Group presided over by Mr. Schultz 

(Denmark) • 


33. Mr. ONISHI (Japan) reiterated his delegation's view that such 
problems cotild not be dealt with until the concept of "armed 
conflict" had been defined~ In order not to waste time~ he 
suggested that thB Committee should proceed without delay to 
consider another part of draft Protocol II. 

34. Mr. BOTHE (Federal Republic of Germany) said he unreservedly 
supported the Soviet Union's proposals to set up a Working Group and 
to give members of the Committee a free half-day. 

35. For the time being, his delegation could only give tentative 
replies to some of the questions in the questionnaire. 

36. Its reply to question 1 w&s in the negative. With regard to 
question 2, it did riot believe that the category of medical 
personnel mentioned by the Soviet Union representative would be 
excluded fr~mthe scope of article 15 if question 1 was answered in 
the negative. The Working Group could clarify that point. Like 
the Yugoslav rep~e~entative,his dele~ation believed that the reply 
to question 3 -~-oneof the most difficult .. should be' in the 
affirmative. Regarding question 4, it might well be desirable to 
provide for the protection of part of a branch of a national or 
other relief society. The reply to question 5 depended on the 
wording that would be adopted for articles 11, 14 - as the United 
Kingdomrepresentative had pointed out .- and 17. Under a strict 
int.erpretation of the definition of the term "medical personnel" 
given in article 8 of draft Protocol I and in article 11 of draft 
Protocol II, medical personnel which ceased to be engaged 
exclusively in the operation or administration of medical units 
and means of medical transport would from then on be protected only 
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by article 14, and the Working Group should ponder whether that 
protection was adequate. On question 6. protection should be 
afforded to religious personnel, attached to both civilian and 
military medical units. Finally, question 8 could not be answered 

. until replies had been provideu to questions l~ 2 and 6. 

37. Mr. MAKIN (United Kingdom) proposed that the half-day without 

meetings to be devoted to study and consultations should be 

Wednesday morning. 


It was so agreed. 

38. Mr. HOKORORO (United Republic of Tanzania) said he agreed with 
the Soviet Union representative's views on question 2 of the 
questionnaire. His delegation wished to point out that in the 
developing countries certain people could exercise the medical 
profession without possessing a diploma, and that para-medical 
personnel were often regarded as medical personnel. Although he 
agreed with some other representatives in recognizing the importance 
of diplomas, he suggested that para-medical personnel be mentioned 
in article 15 of draft Protocol II, in order to ensure that all 
medical and para-medical personnel received protection. 

39. With regard to question 8, the persons entitled to wear the 

distinctive emblem were those referred to in question 2. 


40. Mr. SKARSTEDT (Sweden) drew the Committee's attention to the 
great complexity of the questions raised in the questionnaire which. 
were closely related to material and personal fields of application 
defined in articles 1 and 2 of draft Protocol II. It would there
fore be desirable to establish contact with the Working Group of 
Committee I dealing with those questions. 

41. The answers to questions 1, 2, 4, 6 and 7 of the questionnaire 
should be in the negative. With regard to questions 3~ 5 and 8, 
he was not yet in a position to give replies. 

42. Mr. AMIR-MOKRI (Iran) said he was not yet able to reply to all 
the questions raised in the questionnaire. In the case of 
questions 1 and 2. his answer was in the negative, but he needed 
time to think over his replies to the remaining questions. 

43. Mr ..IJAS (Indonesia) said he shared the views of the represen
tative-of~ United Republic of Tanzania with regard to question 2. 

44. In the case of question 3, he thought that medical personnel 
should be recognized and authorized by one of the Parties to the 
conflict. 

45. With regard to question 5, it would be desirable to forbid the 
Parties to the conflict to assign tasks unrelated to the medical 
mission to medical personn81. 
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46. As regards question 8 medical personnel alone should have the 

right to wear the distinytive emblem. It would be injudicious to 

authorize religious personnel to wear it, as in some parts of the 

world religion war, a subject that still raised some very awkward 

problems. 


47. The CHAIRL'VIAN said that all delegations seemed to have 

expressed their views on the issue concerned. 


48. He suggested that a Working Group consisting of seven members 

of Committee II should be set up 3 1lfi th the Hungarian representative 

as Chairman 3 to examine matters relating to articles 15 and 16 of 

draft Protocol II3 with special reference to the eight questions 

raised by the Drafting Committee. 


It was so agreed. 

49. Mr. JAKOVLJEVIC (Yugoslavia) said he thought that article 18 

of draft Protocol II could already be considered, since its subject 

matter was limited to respect for the emblem and its supervision 

with a view to preventing and punishing its misuse. 


50. Mr. MAKIN (United Kingdom) said it was not clear what the 
expression "Parties to the conflict il meant in legal terms. The 
Drafting Committee'should examine that question, in order to decide 
whether the expression covered all personnel. 

51. Mr. JAKOVLJEVIC (Yugoslavia), speaking as Chairman of the 
Drafting Committee, said he would like to know what the Committee's 
precise terms of reference were with regard to article 18. 

52. The CHAI~1AN explained that the Drafting Committee should deal 
only with drafting questions properly so-called, and that all 
substantive decisions fell exclusively within the competence of the 
Committee. 

53. He suggested that article 18 should be referred to the Drafting 
Committee, since no written amendment had been submitted, only the 
oral drafting amendment proposed by the United Kingdom representative. 

54. Mr. SCHULTZ (Denmark) pointed out that article 18 had already 
been discu~sed at the twenty-eighth meeting (CDDH/II/SR.28), at 
which Mr. Pictet (International Committee ·of the Red Cl'OSS) had 
eiplained t~e reasons why, in th~ event of a non-intern~tional 
armed conflict in which a non-governmental party might not have 
organized medical services at its disposal, it would seem important, 
for purely humanitarian reasons, that the distinctive emblem should 
be respected, ~t least for identification purposes. 

55. At the same meeting 3 he had pointed out that the wording of 
paragraph 1 of article 18 was imprecise and had asked that it should 
be changed. 
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56. The United Kingdom representative had suggested that the 

provisions of the International Red Cross Handbook should be 

summarized in an annex to draft Protocol II, since it was doubtful 

whether, in a non-international armed conflict, the party in 

revqlt would always be able to refer to the rather lengthy 

provisions in that Handbook. 


57. The CHAIRMAN, referring to the Danish representative's comments, 
said that the Committee should decide whether it wished to refer 
article 18 to the Drafting Committee or whether it preferred to set 
up a Working Group to study the relevant questions, particularly 
that of preparing an annex to the article. 

58. Mr. AL-FALLOUJI (Iraq) said he thought that, before referring 

article 18 to the Drafting Committee~ the Committee should formally 

take a substantive decision, which should be reported in the 

summary record of the meeting. 


59. The CHAIRMAN said that, in view of the doubts expressed by the 

representative of Iraq, it should be formally stated in future 

summary records whether the Committee had adopted the substance of 

an article and had referred it to the Drafting Committee for 

editing. 


60. Mr. MAKIN (United Kingdom) said he thought it was essential to 

take a decision concerning the annex to which he had referred at 

the twenty-eighth meeting (CDDH/II/SR.28). The exact wording of 

that annex should also be decided on, and a reference to it should 

be included in article 18. 


61. He suggested that the phrase "of the Parties t~ the conflict" 

in paragraph 1 of article 18 should be replaced by some such term 

as "referred to in the previous articles". 


62. The Drafting Committee could not agree on a definitive text 

until the Committee took a decision on those points. 


63. Mr. POZZO (Argentina) said he agreed with the Iraqi represen
tative's view that the Committee should formally adopt articles 
before referring them to the Drafting Committee. 

64. Mr. HEREDIA (Cuba) said that he, too, was concerned about the 
question raised by the representatives of Iraq and Argentina. 

65. For example, at the thirtieth meeting (CDDH/II/SR.30) there 
had been some confusion concerning the Canadian oral amendment 
proposing the replacement of the word "shall" by "should" in the 
English text of paragraph 3 of article 18 as it appeared in the 
report of the Drafting Committee (CDDH/II/240/Add.l). The Drafting 
Committee would undoubtedly have had translation problems to solve; 
but a vote had been taken on that question, and the Canadian amend
ment had been adopted. 
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66. The CHAIRMAN said that that had been a question of drafting 
which~ in his opinion, could have raised no problem for the Drafting 
Committee. 

67 .. He suggested that the Working Group to deal with questions 
relating to article 18, should be composed of four or five members 
and, after Mr. POZZO (Argentina) and Mr. NOVAES de OLIVEIRA (Brazil) 
had declined, he proposed that Mr. Schultz (Denmark) should preside 
over the group. 

It was so agreed. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECOR~ OF THE THIRTY-SECOND MEETING 

held on FridaYJ 7 March 1975~ at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued)* 

Proposals by the Working Group on articles 10 and 11 
(CDDH/II/250/Rev.l) 

1. The CHAIRMAN invited the Chairman of the Working Group on 

articles 10 and 11 to submit the Working Group's proposals 

(CDDH/II/250/Rev.l). 

2. Miss MINOGUE (Australia) said that the special Working Group 

had endeavoured to provide a synthesis of the views expressed in 

the full Committee. . It had reduced its task to drafting a 

provision making violation of article 11 a grave breach of draft 

Protocol I and to finding a formula for the recording of voluntary 

donations of blood or skin by persons described in paragraph 1 of 

article ll~ which would constitute evidence that the requirements 

of paragraph 3 had been complied with. 


3. The original attempt to draft a ngrave breach" provlslon had. 
been complicated by the appearance of a new draft article 74 
submitted by the ICRC~ and the Working Group had decided to 
reformulate its proposal so that it would fit into the general 
framework of that provision~ which might well be where the Drafting 
Committee of the Conference would decide to place it. The Group 
had also considered whether the 11grave breach" provi~ions should 
cover the ~hole article or only paragraph 3. Initially there had 
been a feeling that breaches of paragraphs 1 and 2 were already 
covered by existing provisions of the Geneva Conventions; but on 
reflection it had been considered that the existing cover might not 
be adequate and that such an offence would be so serious that the 
provision ought to cover all sections of the article. 

4. The Group had learned that the Geneva Conventions at present 
contained no definite obligation on a Detaining Power to keep 
medical records of the persons it was detaining. The Working Group 
had considered that that gap should be closed and that~ at the same 
time~ a system should be provided within which records of blood or 
skin donations could also be kept. It had considered where such a 
provlslon - which was, of course 3 wider than the provisions of any 
one article - might be kept and had decided that article 10 would 
be the best place. There might be some procedural problems in 
adding a new paragraph to that article~ which had already been 
approved~ but as the Group's proposal did not in any way affect the 
provisions already approved, it had been thought that the Chairman 
should be able to permit further discussion. 

* Resumed from the thirtieth meeting. 
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5. The Working Group believed its proposals were simple and 
self-explanatory and that they filled an important gap in the 
Conventions and the Protocol. It was for the Committee to decide 
where they should be placed. 

6. Mr. MARRIOTT (Canada) suggested that the word nwhich" in the 
proposed paragraph 4 of article 11 should be replaced ,by the words 
"if they", so as to avoid the suggestion that the procedures in 
question necessarily endangered health, The question might be 
only one of drafting but it might also be one of substance. 

7. Mr. 'lVIAKIN (United Kingdom) said that the addition of a new 
paragraph to article lC~ which had already been adopted by the 
Committee ~ would seem to be a ma.tter requiring a two--thirds 
majority. The proposed new article 11 seemed to be a very long 
way from the anxieties of the representative of Bangladesh con
cerning the possible abuse of blood and skin donations from 
prisoners and detainees, which had originally suggested the need 
for safeguards. The first 3entence; which appeared to cover all 
the wounded and sick, whether civilian or military and whether 
involved or not in the conflict, amounted to an unwarranted inter
ference in the internal affairs of States. It would impose a 
very, great burden on countries where paper or other required 
facilities were scarce. The second sentence referred to all the 
persons described in article 11, and such persons were not 
necessarily even wounded or sick. He questioned the need for an 
article prescribing the maintenance of medical records for healthy 
persons. 

8. Something seemed to have gone wroD8 with the drafting. 
Article 10 was a non-reservable article, which should contain 
nothing that might be open to disagreement by anyone. He accord
ingly proposed that;; if such a paragraph were deemed necessary~ 
it should not b~ included in article 10; that the first sentence 
should be deleted; and that the second sentence should be 
radically redrafted. 

9. Although there had been a general consensus that some new 
provision on the lines of the proposed new artie Ie 11 ~ paragra,ph 4 
was necessary J he vms not happy about the drafting of the Working 
Group's text. It should be referred to the Drafting Committee, 
but no decision should be taken until Committee I had completed its 
consideration of article 74 concerning grave breaches of the 
Protocol. It might be that the very concept of "grave breaches" 
would be omitted. In the meantime, it should be placed in square 
brackets and treated as ad referendum. 
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10. Mr. SOLF (United States of America) said that the United 

Kingdom representative had already said many of the things he had 

intended to say. The question of medical records belonged rather 

in article 11 than in article 10. He believed that some provision 


·should 	be made for the keepinG of records of the wounded and sick 
described in article IIi but an internationa~ law provision should 
not be extended to all wounded and sick persons irrespective of 
their state of liberty or nationality. With that proviso, the 
concept of the pa.ragraph shou10 be referred to the Drafting Committee. 

11. . His delegation endorsed the principle that there should be a 

provision along the lines of the proposed new paragraph LI in 

article 11. Apart from the ambiguity pointed out by the Canadian 

representative o the new draft failed to take account of the fact 

that article 11 referred not only to unjustified acts but also to 

omissions; the new "grave breach lY provision should be drafted so 

as to cover both types of violation of article 11. 


12. His delegation endorsed what the Working Group had been trying 

to do in its draft of paragraph 4) but thought it might with 

advantage be referred to the Drafting Committee. The Committee 

would certainly have to look at it again when it knew the final 

draft adopted for article 74. but he did not think it would be 

necessary to put the paragraph in square brackets. A simple foot

note that it was subject to re-examination would suffice. He was 

confident that a two-thirds majority could be mustered for the 

reconsideration of the paragraph at that time. 


13. Hr. KRASNOPEEV (Union of Soviet Socialist Republics), 
referring to the proposed new article 10, paragraph 3; said that 
any difficulty about a two-thirds majority could be ~ot round by 
making the paragraph into a new article dealing with the keeping of 
medical records. The absence of such a provision in the Geneva 
Conventions was a gap that needed filling. There must be some 
basic document from which it could be ascertained whether sick and 
wounded prisoners of war had received correct treatment or whether 
abuses had been committed. The purpose of the new paragraph was 
to make good that omission. 

14. With regard to the first sentence of the new paragraph 3, 
there was already prOV1Slon in most national legislations for the 
keeplng of medical records; so that no additional burden on medical 
staff would be involved; but he did not know what would be the 
posiiion in the developing countries. He could not see the point 
of the first part of the second sentence, since blood or skin 
donors seemed to be already covered by the first proposal, but the 
provision that the medical records of treatment given to the 
persons to which reference was made in article 11 must be available 
for inspection by the Protecting Power was indispensable. It in 
no way concerned the treatment of their own sick and wounded by 
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either side nor did it constitute an unwarranted interference in 
internal affairs. That provision could constitute an important 
supplementary guarantee against abuse in the treatment of prisoners 
of war. If the provision needed redrafting. it could be redrafted 
without difficulty. There was a Russian saying that a telegraph 
pole was a redrafted Christmas tree. It was highly important, 
however, that such a provision should be retained 3 whether it was 
placed in article 10, in article II or in a separate article 10 b.is. 

15. Article II, paragraph ~. could be dealt with later; .but what
ever decision was finally adopted concerning article 74, Committee II 
should still inform the Conference of its view that it regarded such 
abuses as a grave breach of Protocol I and such a provision as an 
important extension of the protection it afforded to the wounded and 
sick and as an important develepnent of humanitarian law. 

16. Mr. DEDDES (Netherlands) said that it was evident that there 
was something missinr, froID the Geneva Conventions in respect of the 
keeping of medical records. He appreciated the point that such a 
provision should net be included in article 10, which was non
reservable; but he woule strongly support it as a separate article 
or as an additional paragraph to article II. The latter would 
seem perhaps the more logical solution since it was a question of 
the protection ef persons. The keeping of records was a normal 
procedure both in peacetime and in wartime conditions, so that the 
provision would not constitute an excessive burden. When 
redrafting the text, the Drafting Committee should ensure that it 
was made applicable not only to the sick and wounded and to the 
persons covered by article II; but also to donors of blood and skin. 

17. Mr. CZANK (Hungary) said that the arguments put forward by the 
United Kingdom representative were in general reasonable and should 
be taken into consideration. He agreed with the representatives of 
the Netherlands and the Union of Soviet Socialist Republics that the 
provision would fit better into article II than into article 10. 
As it stood~ the text referred to all persons described in 
article II; but the United Kingdom representative had been right in 
suggesting that there might be some persons covered by that article 
for whom medical records would not normally be kept. It might be 
better] therefore, to insert tIle words "paragraph 3 11 after the words 
"article II", since the question had originally arisen in connexion 
with that paragraph. 

18. The idea contained in the proposed new paragraph 4 of 
article 11 constituted a valuable safeguard. However, article 74 
was now under review and new suggestions concerning it had recently 
been made by the ICRC in document CDDH/210. The best solution 
might be for article 74 to be extended to cover the point raised in 
connexion with article 11. He the~efore proposed that the provi
sion be adopted ad referendum. 
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19. Hr. nARTINS (Nigeria) said that the provlslon would create a 
serious problem for developing countries with inadequate medical 
facilities and a shortage of trained personnel. It might be 
difficult for some developing countries to keep records at all. 
The inspection clause implied that the Protecting Power might lay 
down rules concerning the standards of the me~ical records, and 
developing countries ndght be accused of not complying with the 
clause. There was further the problem of the storage of the 
records; many hospitals in developing countries simply did not 
have the space and:> in tropical conditions papers were liable to 
be destroyed by damp or other causes. He thought~ however) that 
it w6uld not be too difficult to keep records of skin grafts. 

20. Mr. MARRIOTT (Canada) said that 3 as a member of the Working 
Group and as the author of the original draft of article 10, 
paragraph 3, he was very glad to see the support it had received. 
He agreed with the Hungarian and United Kingdom representatives 
that, if the provision were made to cover all the persons described 
in article 11 it vlould be rather too wide} but the amendment 
proposed by Hungary should deal with that problem. When the 
United Kingdom representative had referred to interference in 
internal affairs, he had perhaps been thinking of draft Protocol II; 
but the present discussion referred to draft Protocol I, and there 
should therefore be no dfficulty in that regard. 

21. He shared the Nigerian representative's concern about the 
difficulties of record-keeping in tropical conditions, but thought 
there was little danger that the Protecting Power would fail to 
take those conditions, and in particular the level attained in the 
training of para~medical personnel, into account when fixing the 
standards of records it expected to find. Be agre~d that the 
articles should be referred to the Drafting Committee, which should 
have no great difficulty in finding a solution if there was a 
general consensus on the principles involved. 

22. Mr. URQUIOLA (Philippines) said he agreed with the principle 
of maintaining medical records as proposed in the new paragraph 3 
for article 10 (CDDB/II/250/Rev.l) but, before referring the article 
to the Drafting Committee, Committee II must decide whether such 
record-keeping should be obligatory or optional. 

23. Fir. AL'~FALLOUJI (Iraq) said that, in his delegation's view, 
there should be freedom of choice. I'Tore in~portant issues, such 
as the question of distinctive markings, had been made optional and 
it would be logical to follow the same procedure in the case of 
record<-keeping. 
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24. Mr. MAKIN (United Kingdom) said that the issue was not 
whether record-keeping should be optional or compulsory but whether 
it should be confined to persons covered by article 11, paragraph 3, 
or should cover the entire ropulations of countries at war. His 
delegation was strongly of the view that it should not be made 
obligatory for the latter category. 

25. t'lr. KHAIRAT (Arab Republic of Lgypt) said that he shared the 
United Kingdom representative's vie~. The representative of 

Bangladesh had clarified the point on an earlier occasion. 


26. As far as the proposed new paragraph 4 of article 11 was 

concerned, he would be in favour of the provisional adoption of 

the present text while awaiting the opinion of other interested 

committees. 


27. ~~. BOTHE (Federal Republic of GermanY)j R2pporteur of the 
Drafting Committee" said that there were three possible fields of 
application for the proposed new paragraph 3 of article 10. 
First~ it might cover all wounded and sick persons which really 
meant that it would cover the entire population; second, it might 
apply only to the persons mentioned in article 11. paragraph 1; 
third, it might apply only to those mentioned in article 11, 
paragraph 3 ~ namely 9 the donors and recipients of blood or skin. 
The Drafting Committee would welcome the COJrmittee's guidance on 
the choice to be made among the three alternatives. 

28. The CHAIRMAN said that~ before deciding what shoald be done 
wi th the proposed new paragraphs, the Cornmi ttee must talee a 
decision on the original paracraphs 3 and 4 of article II, which 
it had decided at its twenty-third meeting (CDDH/II/SR.23) to 
refer to the Drafting Committee. 

29. Mr. CZANK (Hungary) said that he was somewhat confused by 
the three possibilities mentioned by the Rapporteur of the Drafting 
Commi ttee. I-Ie could see only two. The first was to adopt the 
text as it stood, with tho reference in the second sentence to 
article 11 as a whole and the second was to refer in the second 
sentence only to paragraph 3 of that article. He would prefer 
the latter course. 

30. He disal:;reed 1td th the Rapporteur of the Drafting Committee 
that in covering all wounded and sick persons the provision would 
cover the entire population. 

31. Miss MINOGUE (Australia) said that the Working Group's 
discussion had shown that there was at present no obligation to 
maintain medical records for prisoners of war, who would certainly 
be among the groups described in article 11. paragraph 1. While 
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not necessarily wounded or sick, they were people deprived of 
their liberty. In view of the danger of confusion in that regard~ 
it would be wise to redraft the proposed paragraph 3 of article 10 
before taking a decision on it. 

32. Mr, ONISHI (Japan) said that the Committee's original 
discussion on the question of safeguards against the abuse of blood 
transfusion or skin grafting had now become confused with the 
question of recording of medical procedures. Both questions were 
important and should be kept separat.e. The Committee should 
concentrate on the first and, if pos8ible~ set up a 1jorking Group 
to deal with the second. 

33. Mr. BO'l'EE (Federal li.epublic of Germany), Rapporteur of the 

Drafting Committee, said that) after listening to the views 

expressed during the debate, he proposed as a compromise that 

medical record-keeping should be made optional by an "endeavour" 

clause for persons specified in article 11, paragraph 1, and 

compulsory for those referred to in article 11, paragraph 3. In 

view of the general feeling that the reference to "each of the 

wounded and sick" contained in the Working Group's proposal 

(CDDH/II/250/Rev.l) was too broad 9 he proposed that that reference 

should be dropped. 


34. Mr. AL-FALLOUJI (Iraq) said he agreed with the Rapporteur's 

proposals, which he suggested should be approved by consensus and 

referred to the Drafting Committee for final drafting. 


35. Mr. MARRIOTT (Canada) said that" while the idea of extending 
record-keeping to all persons deprived of their lib~rty went some
what further than some delegations found acceptable, there should 
be little difficulty in making it obligatory for the wounded and 
sick among that group. He agreed that it should also be obliga
tory for donors of blood or skin, but there was no need to mention 
the recipients if records were maintained for the wounded and sicle. 

36. Miss MINOGUE (Australia) said that her delegation found the 
Rapporteur's proposal satisfactory and had hoped that it would be 
acceptable to the Working Group. That possibility had, however, 
been removed by the Canadian representative's observations. 

37. Hr. CHOWDHURY (BanGladesh) said that he appreciated the care 
taken to preserve the prohibition in article 11, paragraphs 1 and 2. 
An endeavour should be made to produce a text that met with the 
approval of the entire Con®ittee, and the Rapporteur's proposal 
should make that possible. His delegation had been concerned to 
ensure that the exception in paragraph 3 should not be taken 
advantage of to force a peison to donat~ blood against his will. 
An "endeavour" clause for the persons specified in article 11, 
paragraph l~ would probably suffice" since there was likely to be 
little objection to record-keeping in necessary cases. 
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38. He had discussed the proposed new paragraph 4 of article 11 
with the representatives of Australia and the United States of 
America and the latter had suggested that the paragraph be redrafted 
to read; 

"Any wilful act or omission in violation.of paragraphs 1 
and 2 of this article~ including the compulsory removal of 
blood for transfusion or skin for grafts~ or any failure to 
comply with the standards and procedures described by para
graph 3 of this article which seriously endangers tqe 
physical or mental health or integrity of any persons 
described in paragraph 1 of this article shall be a grave 
breach of this Protocol". 

All delegations agreed that any violation of the prohibitions in 
paragraphs 1 and 2 would be a grave breach~ and that the proviso 
in paragraph 3 that any donations of blood or skin had to be given 
voluntarily, without any coercion or inducement, must be rigidly 
observed. He hoped those considerations would be kept in mind in 
the final drafting. His delegation would like to see the matter 
decided by consensus. 

39. Mr. BOTHE (Federal Republic 6f Germany), Rapporteur of the 
Drafting Committe~~ suggested that his proposal be submitted to 
the Drafting Committee together vIi th the Canadian representative I s 
observations) in order to determine whether there were differences 
of substance or merely of drafting. In the former case. the 
Drafting Committee might resubmit the proposals to the Committee 
as clear-cut alternatives. 

40. Mr. URQUIOLA (Philippines) said that the proposals of the 
Rapporteur of the Drafting Committee and the Canadian represen
tative seemed to vary substantially. He could support the 
Canadian idea if the record-keepin[ were made optional, not 
mandatory, so as to take into account the views of the developing 
countries. However) the Committee must decide "l'lhich was to be 
the guiding principle for the Drafting Committee. 

41. Mr. MARRIOTT (Canada) said that he did not regard his proposal 
as being in serious conflict with that of the Rapporteur of the 
Drafting Committee, and he would do nothing to prevent the Drafting 
Committee from reaching a consensus. 

42. Mr. AL·-FALLOUJI (Iraq) said he thought that the Committee 
could take an immediate decision. The word "endeavour" would be 
satisfactory to his delegation. 

43. The CHAIRMAN suggested that j as there appeared to be a con·' 
sensus the proposed new paragraph 3 of article 10 (CDDH/II/250/Rev.l) 
should be referred to the Drafting Committee. 

It was so agreed. 
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44. The CHAIRf·1AN said that 3 since the proposals of the Working 

Group on articles 10 and 11 (CDDH/II/250/Rev.l) contained a new 

paragraph 4 for article 11, the existing paragraph 4 should be 

renumbered paragraph 5. He suggested that paragraph 3 of 

article 11 in document CDDH/II/240 and paragraph 4 of the same 

article in document CDDH/II/240/Add.l should be adopted by con

sensus and referred to the Drafting Committee. 


It was so agreed. 

Article 18 - Identification (continued)* 

Paragraph 3 

45. The CHAIRMAN said that the only problem now remaining with 

respect to draft Protocol I concerned the consequences for texts 

other than English of the already adopted Canadian proposal to 

replace the word lishall" by the word "should Vi in paragraph 3 of 

article 18. 


46. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the Drafting Committee had decided 
to replace the word "shall" in the expression "shall be recog
nizable" by the word ii s hould i1 

• which implied something optional 
and recommended. The Drafting Committee had 9 after a long 
discussion; proposed the translations lise feront en general 
reconnaltre 1Y and lise daran a reconocer por regIa general". 

47. The CHAIRr,lMJ said that he would not put the point to the 
vote since it was merely a question of drafting. 

48. Except for the Drafting Committee's proposals for article 11, 
which he hoped would be submitted tc the Committee at the beginning 
of the following week, the Committee had now concluded its work on 
Section I of draft Protocol I. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/1) (continued) 

Article 19 .. Prohibition of reprisals (CDDH/l~ CDDH/II/230~ 
CDDHIIII232) (continued) * * 

49. The CHAIRMAN, referring to his statement at the end of the 
twenty-eighth meeting (CDDH/II/SR.28), said that no decision had 
yet been taken on article 19. 

* Resumed from the thirtieth meeting. 

** Resumed from the twenty-eighth meetin~. 
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50. Two amendments had been submitted, the first by Australia 

to delete the article (CDDH/II/230)5 the second by New Zealand 

to give it more general scope (CDDH/II/232). The ICRC represen

tative had also made a statement, and there were still several 

delegations wishing to give their views. 


51. Mr. ROSENBLAD (Sweden) said that his delegation supported 
the statement by the ICRC representative. In its view~ it was 
evident that the wounded and sick ought to be equally protected 
from reprisals at alJ times. irrespective of the nature of the 
armed conflict. The language of article 19 of draft Protocol II, 
should in principle be identical with that of article 20 of draft 
Protocol I~ which had been adopted by consensus. The Committee 
should bear in mind the desirability of ensuring consistency in 
the two Protocols. 

52. ~~. AL-FALLOUJI (Iraq) said that draft Protocol II dealt 
with internal conflicts, in the context of which the idea of 
reprisals was inconceivable, since a State must protect its own 
citizens. It must be left to municipal law to organize the 
relationship between citizen and State. A provision of the kind 
proposed would be an interference with sovereignty, and would 
never be applied. 

53. Mr. GREEN (Canada) said that although the problem of the 
treatment by a State of its own nationals was indeed a domestic 
matter, for the duration of a non-international conflict some of 
the citizens of a State would be opposed to the ideology and e~en 
the legal system of the State, and thus likely to be subjected 
not to its protection but to the opposite. He quite understood 
the point made by the Swedish representative, but the Committee 
was now dealing with a different kind of confl~ct from the one 
covered by draft Protocol I. The problem was to find another 
word for lireprisals", and he sugs:ested that some such wording as 
"actions similar to those of reprisal Yl or "acts of extreme 
retaliation" might meet the objections of the Iraqi representative. 

54. Mr. SOLF (United States of America) said he endorsed that 
view. Other parts of draft Protocol II already recommended norms 
of conduct for parties to a non-international conflict which 
would apply to Governments, and provided for some international 
regulation of their treatment of their own nationals. Moreover, 
there was little difference between an attack on the wounded and 
sick, which was already prohibited, and an attack on such persons 
that was a reprisal. 

55. In the discussion on article 20 of draft Protocol I, the 
Australian representative had unsuccessfully proposed to amend 
the text to read "Measures in the nature of reprisals against the 
persons protected by this Protocol are prohibited". A possible 
compromise might be to adopt that proposal in the present context. 
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56. Mr. AL-FALLOUJI (Iraq) said that3 even after hearing the 
useful suggestion of the Canadian representative, he still 
considered the matter to be a domestic one. The Protocol could 
not make recommendations or give orders to a State. In any case 
article 19 as it stood might be taken to mean that a State could 
take reprisals against persons other than the wounded~ the sick, 
the shipwrecked, the medical units. for there was no mention of 
the civilian population in general. The article should be 
deleted. 

57. Mr. IVIAKIN (United Kingdom) said that a substantial discu
ssion was obviously needed and he accordingly moved the adjourn
ment of the debate. 

58. l\1r. KHAIHAT (Arab Republic of Egypt) and Mr. POZZO 
(Argentina) supported the motion for adjournment. 

The motion for adjournment was adopted. 

59. The CHAIRMAN said that article 19 and article 19 quinquies 
of draft Protocol II and article 18 bis of draft Protocol I would 
be discussed at the thirty-third meeting. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE THIRTY-THIRD ~lliETING 

held on Monday, 10 March 1975, at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) ('continued) 

Article 19 - Prohibition of reprisals (CDDH/l; CDDH/II/230, 

CDDH/II/232) (continued) 


1. . The CHAIRMAN reminded the Committee that it had before it 

three amendments to article 19: the first, submitted by the 

Australian delegation and supported by the Iraqi delegation 

(CDDH/II/230)~ proposed that article 19 be deleted; the second 

(CDDH/II/232), submitted by the New Zealand delegation, proposed 

a new wording for article 19 extending the scope of the article; 

the third, submitted .orally by the Canadian and United States 

delegations, proposed that the wording of article 19 be aligned 

with the text which had been proposed by the Australian delegation 

for article 20 of draft Protocol I. 


2. Mr. ROSENBLAD (Sweden) pointed out that there was a certain 

correlation between article 20 of draft Protocol I and article 19 

of draft Protocol II. In the former text, the word "reprisals" 

had been retained after two consecutive votes. There seemed to 

be no valid reason for the introduction of a different term in 

draft Protocol II, and such a course might lead to confusion. 

Moreover, as a general rule j Committee II should take the discu

ssions in Committees I and III into account. 


3. Mr. BOTHE (Federal Republic of Germany) said that, in his 
delegation's view, it was essential not to lose sight of the actual 
facts. If one of the Parties to a non-international or national 
conflict infringed the applicable rules of war, the other Party 
must be prohibited from reacting against that breach by violating 
the rules protecting the wounded and the sick. His delegation 
therefore urged that article 19 should not be completely deleted 
and that the protection of the wounded and the sick should be 
ensured, irrespective of the term used to designate such a reaction. 
The solution proposed by the United States of America and Canada 
seemed to be acceptable. 

4. Mrs. DARIIMAA (Mongolia) said she thought that draft Protocol II 
should contain an article corr~sponding to the article in draft 
Protocol I on the protection of the wounded, the sick, the ship
wrecked and medical personnel against possible reprisals. According 
to the principles of humanitarian law; such non-combatants could not 
be allowed to become victims of reprisals or sanctions, whatever the 
nature of the conflict. In a non-international conflict, the two 
Parties belonged to the same nation or State and there were wounded 
and sick in both camps; it was therefore difficult to conceive of 
reprisals being taken against them on either side. 
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5. The principle embodied in article 19 should therefore be 

retained~ although the wording might be reconsidered s so that 

the terms which were most appropriate to non-international 

conflicts and were generally acceptable might be adopted. The 

eminent jurists attending the Conference would no doubt see that 

was done in the Working Groups. 


6. Mr. FIRN (New Zealand) said that the problem was twofold s 
firsts to decide whether article 19 was necessary and then to 
consider any changes which might be made in its wording. His 
delegation thought that the article should be retained and that 
the prohibitions at all times s of any kind of reprisal against 
non-combatants should be reiterated. Some delegations had 
maintained that article 19 would threaten the sovereignty of 
States and that national laws already contained suitable 
provisions on that subject. But they should not delude them
selves on that point) for experience had shewn that national laws 
were often quite flexible on some issues. Article 5 of draft 
Protocol II provided that the rights and duties of the Parties to 
the conflict were equally valid for all of them and Article 3 
common to the Geneva Conventions of 1949 specified that persons 
taking no active part in the hostilities must be treated humanely: 
it must be stressed that those provisions were also applicable to 
non-international conflicts. 

7. With regard to the terms used in article 19, his delegation 
had simply adopted the word "reprisals" used by the other 
Committees; if the wording of the article were to be changed 3 a 
problem of uniformity would arise. The best solution would 
therefore be to refer the question to a Joint Working Group in 
which representatives of Committees I and III would take part. 

8. Mr. IJAS (Indonesia) said that his delegation was in favour 
of the Australian proposal (CDDH/II/230) to delete article 19. 
In his view, the concept of reprisals should appear only in 
Protocol I, dealing with international conflicts. Article 10 of 
draft Protocol I provided that the wounded and the sick should be 
respected and protected, and in all cir'cumstances treated humanely. 
and articles 12 and 14 dealt with the protection of medical units 
and the treatment of civilian hospital patients: article 19 was 
therefore superfluous. His delef,ation was not opposed to the 
prohibition of repri3als~ on the contrary, it disapproved of any 
act of that kind~ but considered that article 19 as it stood 
represented interference in national affairs; an international 
protocol should not prescribe how a State should treat its own 
nationals; it was for the State itself to take the appropriate 
measures s and it would appear that most States had done so. 

9. Nevertheless. if it were decided to retain article 19, his 
delegation would not oppose the compromise solution of setting 
up a Working Group to reconsider the wording of the article. 
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10. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said he 
thought that the difficulties which had arisen during the current 
debate were due mainly to the fact that the Committee was breaking 
new ground into which international law had not yet ventured. 
The participants, in their capacity of governmental representatives, 
were examining the question from the point of· ~iew of their own 
Governments only. They were perhaps not yet sufficiently aware 
that the Parties to non-international conf1icts were on the one 
hand "governmental", and on the other, "anti-governmental". They 
based their thinking on the assumption that the Government would 
win in all cases, forgetting that, in a conflict of that kind, 
rules were perhaps necessary, especially for the adversaries of 
the Government. Further, the representatives of the parties in 
power might suffer more from the lack of rules than their advers
aries. During the discussions the principles which had been 
adopted bad sometimes been overlooked. Thus, when opposing the 
article on the prohibition of reprisals against the wounded and the 
sick, it must be remembered that the Committee had included other 
persons in the definition "the wounded and the sick". For example, 
pregnant women, children, the aged and even the new~born had been 
included in the category of persons exposed to reprisals. But it 
was difficult to imagine reprisals against the new-born. Great 
caution should therefore be exercised in seeking a solution. If 
the rule was entirely eliminated, silence could be interpreted as 
authorizing reprisals; yet it was certain that no member of the 
Committee approved of them. In his view, it would therefore be 
advisable first to establish definitions and to decide, for 
instance, whether women, children and the aged should be mentioned 
as well as the sick and the wounded, or whether they were covered 
by the articles dealing with the protection of the civilian popula
tion. Then it should be decided lfJ"hether a provision such as that 
of article 19 should appear in draft Protocol II and its wording 
reconsidered if necessary. 

11. Mr. Tchoung Kouk DJIN (Democratic People's Republic of Korea) 
said that his delegation considered article 19 to be very important 
and hoped that it would be carefully studied. The preamble to the 
draft Protocol emphasized the need to protect non~combatants. 
Care for the shipwrecked, for instance, was regarded as a require
ment of international law and a humanitarian necessity. In spite 
of that, while the Conference was meeting, bombs and projectiles 
were being launched against the shipwrecked and their vessels in 
violation of all humanitarian principles. Recently a North Korean 
ship had been attacked and sunk by the South Koreans; the latter 
had claimed that it was a spy ship on special mission. The vessel 
had been registered in the Denocratic People's Republic of Korea 
and the crew members had been wearing sailors' uniforms. The ship 
had been drifting because of bad weather and damage to the boilers. 
It was obviously not a spy ship. In addition, the crew members 
wore PDRK identification openly. Consequently. it could not be 
claimed to have been engaged on a special mission. That attack was 
a premeditated act of piracy perpetrated by South Korea as part of 
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its struggle against the democratization of society. The acts of 
inhuman piracy committed by the South Korean authorities were 
destined to strengthen the oppression of the North Korean people 
which were engaged in the struggle for anti-fascist democratization. 
Furthermore such acts had been premeditated over a long period of 
time. The situation in the Democratic People's Republic of Korea 
at present was very tense because of that attack against a drifting 
fishing boat and the sinkin~ of that boat on the high seas. In 
view of that example, his delegation considered that special 
importance should be attached to the problems of protecting ships 
and the shipwrecked. 

12. The CHAIRMAN requested speakers to keep to the subject under 

discussion. 


13. Mr. AL-FALLOUJI (Iraq) said he wished to make it clear that, 
in supporting the proposal to delete article 19, his delegation did 
not mean in any way to ex~ress an opinion in favour of reprisals. 

14. In the unanimous oplnlon of the Committee, however, the 
principle of prohibiting reprisals in non-international conflicts 
was controversial, and no controversial concepts should be intro
duced into draft Protocol II. Moreover, the protection of the 
wounded and the sick was already guaranteed under article 12 of 
that Protocol. 

15. Mr. GREEN (Canada) pointed out that any treaty in the area of 
humanitarian law, as in any other area of the law of war or the law 
of peace, necessarily entailed a certain encroachment on the 
sovereignty of States. That was the case, for example, of the 
agreements concluded within the International Labour Organisation 
or of the International Covenants on Human Rights. The argument 
of infringement of State sovereignty was therefore no more valid 
with respect to article 19 than it was with respect to any other 
article dealing with the conduct of hostilities in non-international 
conflicts. 

16. Moreover~ if reprisals and measures of the nature of reprisals 
were not expressly forbidden, there was a risk that the absence of 
prohibition might be interpreted as authorizinf, such acts. 

17. Mr. Bohyung LEE (Republic of Korea) said he regretted that 
the delegation of the Democratic People's Republic of Korea should 
have seen fit to introduce political polemics into the Committee's 
proceedings, and reserved the right to make a detailed reply at a 
later date. 

18. Mr. MARTINS (Nigeria) said that his delegation had no objec
tion to setting out the principle of prohibition of reprisals in 
draft Protocol I, but did not think that it should appear in 
Protocol II. 
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19. To be sure, the protection of the wounded~ the sick and the 

shipwrecked was a fundamental human principle that his Government 

had always respected, as it had demonstrated during the recent 

civil war. There was no need for the Geneva Conventions to set 

out that elementary principle. 


20. Yet, punitive measures were justified where a Government 
punished insurgents: a rebel was a criminals and there could be 
no question of protecting criminals. Consequently, his delegation 
could not subscribe to a principle which encroached on the 
sovereignty of States and jeopardized their survival. 

21. Mr. DENISOV (Ukrainian Soviet Socialist Republic) stressed 

the need to retain article 19 and to state clearly the principle 

of the prohibition of reprisals against the wounded, the sick, the 

shipwrecked and medical personnel in non-international conflicts. 


22. Mr. MAKIN (United Kingdom) said that all members of the 

Committee were agreed in condemning reprisals and that the 

differences of opinion related only to the need to state the 

principle and to the wording. The ICRC text also prohibited 

reprisals in article 8, paragraph 4, and article 26, paragraph 4. 

He proposed that article 19 be referred to the Drafting Committee, 

which would devise suitable wording to which the attention of the 

other Committees could then be drawn. 


23. Mr. AMIR-MOKRI (Iran) said that, although the concern of 
certain delegations for their national sovereignty was perfectly 
understandable, the Committee's task was to elaborate general 
provisions for protection of all the wounded, sick and so forth, 
whatever side they belonged to. He supported the r~tention of 
article 19 and believed that the Committee should refer it to the 
Drafting Committee, which coulJ perhaps devise wording that would 
give rise to less objection than did the term "reprisals". 

24. Mr. CHOWDHURY (Bangladesh), referring to the concern of 
certain delegations that article 19 might encroach on the 
sovereignty of States) drew attention to draft Protocol II, 
article l~ paragraph 2, which stated that 'jTh~ present Protocol 
shall not apply to situations of internal disturbances and tensions; 
inter alia riots, isolated and sporadic acts of violence and other 
acts of a similar nature". and to article 4 which provided that 
"Nothing in the present Protocol shall be interpreted as affecting 
the sovereignty of States or as authorizing third States to inter
vene in the armed conflict". Those two articles should meet the 
above preoccupations. 

25. Article 19 must be retained, for there was no lack of instances 
throughout the world of situations where there had been a d,,",finite 
need for prohibition of reprisals. He had no objection to the 
amendment of article 19, but strongly opposed its deletion. 
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26. Mr. JAKOVLJEVI6 (Yugoslavia) pointed out that, while there 

was unanimity concerning the need to prohibit repri~als against 

the wounded, the sick, the shipwrecked and medical personnel, 

there were still differences of opinion on how that principle was 

to be stated. He suggested that a IrJorking Group, composed of 

advocates of the main trends of opinion, should be set up to 

prepare a new text after studying in depth all aspects of the 

problem. 


27. Mr. Bohyung LEE (Republic of Korea) said he regretted that 
the representative of the Democratic People's Republic of "Korea 
should h~ve deemed it appropriate to introduce. in a Committee 
dealing with purely humanitarian subjects, controversial issues 
of a political character that were liable to spoil the friendly 
atmosphere of the proceedings. Unfortunately. the remarks made 
on the subject of North Korean ships which had patrolled in the 
territorial waters of his country could not be left unanswered. 
In the evening of 26 February. a North Korean ship had, in fact, 
been sunk after colliding with a ship belonging to the Republic 
of Korea patrolling off the west coast of the Korean peninsula; 
the sunken vessel was one of a fleet of ten North Korean ships 
which had been identified t\\renty miles south of the northern patrol 
limit line and which had been ordered to stop for identification 
purposes. It had subsequently been confirmed that the vessels 
in questions were ,North Korean ships which had illegally penetrated 
into the naval patrol operational zone declared to be a reserved 
area by the Republic of Korea for the purpose of protecting its 
fishing boats. The commanders of those ships had obviously been 
fully aware that they were cruising in protected waters, as they 
had failed to comply with the challenge to halt and had tried to 
escape. 

28. The Government of the Republic of Korea desired peace and 
hoped that the representatives of North Korea would concentrate 
their efforts during the Conference on fulfilling an historic task 
connected with humanitarian law. 

29. The CHAIm1.AN requested delegations to confine their remarks 
to the agenda and to avoid engaging in discussions that were 
liable to obstruct the smooth runninG of the Committee's work. 

30. He suggested that a vote should be taken on the Australian 
proposal (CDDH/II/230) to delete article 19 and, if the proposal 
were rejected, that a Joint Working Group should be set up before 
the article was referred to the Committee's Drafting Committee. 
Article 19 did; in fact, raise a question of substance which 
reappeared in other articles dealt with by the other two Main 
Committees. It would be jUdicious therefore to submit that 
important legal issue to a Joint Working Group consisting of two 
jurists specializing in international law from each Committee, and 
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chaired by the representative of Bangladesh~ who was also Chairman 
of the Drafting Corrrmittee of the plenary Conference, and seemed 
therefore best qualified to preside over the Joint Working Group. 
The Joint l'.1orking Group would be a kind of SJO -committee of the 

~ 	 Drafting Committee of the plenlry Conference. 3nd its task would 
be to find Q suitable wordin~ for the provisioD3 of articles 8, 
19 :md 26 of draft Protocol II referring to nreprisals'; or to 
"measures of repris2.1s l1 

• 

31. Mr. CLARK (Australia) said that at the very outset of the 

discussion on article 19 the objections raised by his delegation 

had been with reference to the word "reprisals n , which it was 

difficult to employ in the context of non-international armed 

conflicts. 


32. His delegation was not opposed to the principle contained 
in article 19 concerning acts calculated to wound the persons and 
destroy the objects referred to in that article, nor was it 
indifferent to the experts' comments on the subject. The setting 
up of a Joint Working Group~ bringing together experts from the 
three Main Committees, would in its view facilitate the adoption 
of a common text. He therefore proposed the withdrawal of amend~ 
ment CDDH/II/230 submitted by Australia, thus showing once more 
his delegation's firm desire to strengthen~ on a firm legal basis, 
the humanitarian law applicable in non-international armed conflicts, 
and to ensure that draft Protocol II gained general acceptance. 

33. Mr. AL-FALLOUJI (Iraq) supported the proposal to set up a 

Joint Working Group to study the whole problem in depth. His 

country was not opposed to measures of protection, which were laid 

down, moreover, in other provisions of draft Protocol II, as for 

example in article 12~ paragraph 2. 


34. The Working Group should take care, however, not to apply 
accepted and recognized notions of lnternational law to non
international conflicts. for that might "denature!! such conflicts 
by according them an international character, and give the clauses 
of Protocol II a political slant. 

35. The CHAIRMAN said that the following amendments to article 19 
of draft Protocol II, still rem2.ined to be discussed: the New 
Zealand amendment (CDDH/II/232). proposing a new text for the 
article, and the United States and Canadian oral amendment suggesting 
the adoption for article 19 of the wording proposed by the Australian 
delegation for article 20 of draft Protocol I. 

36. Mr. CHOWDHUR~ (Ban :ndesh) said that he wculd be glad to place 
his services at the Committee's disposal and. should the occasion 
arise, to act as Chairman of the Joint Working Group. He hoped, 
however, that the Working Group's task would be confined to the 
submission to Committee II of a text for article 19. 
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37. The CHAIR~~N replied that since they would be studying the 

substance of the question and comparing the various articles 
with whose consideration different Co~ittees were concerned 
dealing with the problem of reprisals j the jurists in the Working 

Group would be able to draw up a text useful to all the Main 

Committees. 


38. Mr. CHOWDHURY (Bangladesh) said that he would prefer the 

Working Group's composition to be decided by the Chairmen of the 

Main Committees; he 1t1ould be grateful if the Chairman would get 

in touch.with the Chairmen of Committees I and III for thit 

purpose. 


39. It would, however, be regrettable if difficulties were to 

arise over the designation of the experts comprising the Joint 

Working Group and he wondered whether it would not be preferable 

to discuss the question of substance in Committee II. 


40. The CHAIRMAN pointed out that a precedent already existed 

for setting up a Joint Working Group. 


41. Mr. DUNSHEE de ABRANCHES (Brazil)j supporting the proposal to 
set up a Joint Working Group, said that the question of reprisals 
was dealt with in a number of places in the two draft Protocols, 
namely in articl~s 20. 46 (paragraph 4), 48, 49 and 66 of draft 
Protocol I,and in articles 8 (paragraph 4). 19 and 26 (para
graph 4) of draft Protocol II. The French delegation had submitted 
an amendment (CDDH/I/221) on the qU8stion to Committee I and the 
three Committees were considering the important subject of reprisals 
in relation to the legal j political and humanitarian problems to 
which it gave rise. 

42. In his view. th8 Working Group's task was not so much to 
draw up a form of words covering certain ideas] but rather to 
bring to light questions of substance that were inherent in the 
problem of reprisals~ so that the Committee could take up a 
definite position on the question. 

43. Article 60. paragraph 5 of the Vienna Convention on the Law 
of Treaties laid down a principle of considerable relevance to the 
work of the Diplomatic Conference on Humanitarian Law. It stated 
that the provisions of article 60 by which one party to a treaty 
was entitled to take certain steps in the event of a breach of the 
treaty by another party, "do not apply to provisions relating to 
the protection of the human person contained in treaties of a 
humanitarian character, in particular to provisions prohibiting 11 
any form of reprisals against persons protected by such treaties n .

II See United Nations publication, Sales No. E.70.V.5, p. 297. 
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44. Mr. SOLF (United States of America) said that in his view the 
Joint Working Group could not be regarded as a sUb-committee of the 
Drafting Committee of the plenary Conference; it would be a 
Working Group common to the three Main Committees. The question 
to be studied by the Working G!OUP was not a i.urely drafting matter 
and he hoped that Committee II would not dwell too much on the morc:: 
controversial aspects of the question of reprisals of interest to 
Committees I and III, so as to avoid wasting valuable time. 

45. Mr. AL-FALLOUJI (Iraq) said he agreed with the representative 
of Brazil that the Working Group should study matters of substance 
rather than drafting questions. The problem was of interest not 
only to jurists but to Member States who were anxious to approach 
the idea of reprisals in a spirit of political good will. 
Consequently the Working Group should be representative of all 
points of view. 

46. The CHAIRMAN assured the Committee that all trends of opinion 
would be taken into account in setting up the Working Group. 

47. Mr. Tchoung Kouk DJIN (Democratic People's Republic of Korea) 
said he deplored the refusal of the representative of South Korea 
to face facts. He pointed out that. in raising the subject J he 
had had no intention of reproaching the American imperialists or 
the bellicose South Korean authorities. His sole aim had been to 
call attention to the fact that a vessel fishing on the high seas 
had been shelled and sunk by missiles launched from aircraft and 
warships, which was a barbarous act. He reserved the right to 
reply to the South Korean statement~ which had distorted the 
position. 

48. The CHAIRr~N, commenting generally, said that discussions in 
the Committee were not political in character. If the represen
tatives of any country wished to start a political discussion, 
they should do so in plenary. 

49. Mr. FIRN (New Zealand) asked whether Australia's withdrawal 
of its amendment (CDDH/II/230) for the deletion of article 19 meant 
that draft Protocol II would include a provision on reprisals after 
the Working Group had discussed the matter. 

50. The CHAIRMAN said that that was so. 

The meeting rose at 12.40 p.m. 
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SUMMARY RECORD OF THE THIRTY-FOURTH MEErl'ING 

held on Tuesday, 11 March 1975, at 10.5 a.m. 

Chairman: f'1r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Proposed new article 19 quinquies - Foreign States (CDDH/II/248) 

1. The CHAIRMAN reminded the meeting that, after the amendment by 
Australia for the deletion of article 19 of draft Protocol II 
(CDDH/II/230) had been withdrawn, the Committee had decided to set 
up a Joint Working Group. Since the matter under consideration 
concerned reprisals, it had been suggested that the Joint Working 
Group 3 composed of representatives frnm Committees I, II and III, 
would act as a kind of sub-committee of the Drafting Committee. 
He would not appoint the representatives of Committee II until the 
other Committees had selected their representatives, in order to 
take account of qualifications and of equitable geographical 
distribution. 

2. He invited the representative of Norway to introduce his 
delegation's amendment proposing to add a new article 19 quinquies 
to draft Protocol II (CDDH/II/248). 

3. Mr. OSTERN (Norway) said that the Committee had approved at 
the twenty-sixth meeting (CDDH/II/SR.26) the text of article 19 of 
draft Protocol I concerning States not Parties to a conflict 
covered by that Protocol. While stating the conditions on which 
those States would deal, within their territory, with certain 
groups of persons belonging to the Parties to the conflict 3 

article 19 of draft Protocol I laid down the principle that such 
treatment "vas not considered to be an act hostile to the Parties 
to the conflict. His delegation had submitted amendment 
CDDH/II/248 in order to seek the application of the same principle 
in respect of draft Protocol II also. The special conditions 
prevailing in connexion with armed conflicts covered by Protocol II 
would, of course, have to be taken into account. The amendment 
accordingly offered various possibilities for some of the points on 
which there might be differences of opinion. His delegation would 
like to see as much as possible of article 19 of draft Protocol I 
carried over to draft Protocol II, but amendments could be made in 
the light of the discussion. 

4. The meaning of the phrase "foreign States" was: "States other 
than the one in which the conflict covered by Protocol II was going 
on". Objections to the phrase "within their territory" might be 
based on the fact that some frontiers were disputed and, accord
ingly, that an article that included that expression might cause 
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a conflict of the type covered by draft Protocol II to develop into 
an international conflict. An alternative wording might perhaps 
be found which would express the purely humanitarian content of 
the proposal. 

5. Mr. GREEN (Canada) said that his delegation regretted that it 
was unable to support the Norwegian amendment (CDDH/II/248). The 
end result of that proposal would be to internationalize every 
non-international conflict in which a single member of either of 
the Parties to the conflict left the national territory a~d~ being 
sick or wounded, arrived on foreign soil. Not only did the 
proposal entail positive action by a foreign State, thus detracting 
from all the provisions in the Protocol directed against foreign 
intervention, but, despite the maxim of customary international 
law, pacta tertiis nec nocent nec prosunt or res inter alias acta, 
it sought, regardless of the attitude of the State concerned, to 
iIllpose ob ligations upon such State, whether or not that State was 
prepared to accept the obligation and even if that State was not a 
party to the Protocol. 

6. The Norwegian amendment sought to impose upon the foreign State 

in question the same obligations as those of a neutral State in an 

international conflict. \~ile such a proposal might be in order 

in Protocol I, it was out of place in Protocol II~ for not only 

did it introduce ~oncepts that had meaning only in an international 

conflict but by implication it granted to the parties to the 

conflict full status as belligerents in the technical meaning of 

that term. 


7. While it recognized the humanitarian motives behind the proposal, 
his delegation considered that such provision was already made in 
international law. The foreign State concerned was obliged in 
any case to accord to the sick, wounded and the shipwrecked affected 
by a non-international conflict what international law described as 
the minimum standard treatment of aliens, which, added to the 
obligations due to refugees or to those seeking political asylum, 
would amount to treatment at least equal to that envisaged in the 
amendment. 

8. IVhat had been said for the wounded, the sick and the shipwrecked 
was equally relevant for all persons protected by the Protocol and 
was probably even wider in scope than that proposed in the amendment. 

9. Mr. CLARK (Australia) said that, while his delegation shared 
the concern which had prompted the Norwegian delegation to submit 
amendment CDDH/II/248, it also shared the misgivings expressed by 
the Canadian delegation. The amendment would seem to lead to 
foreign States being obliged to make a determination of the nature 
of the armed conflict. Secondly, the phrase "received or interned 
within their territory" involved internment rules and could be an 
embarrassment to a foreign State not wishing to become implicated in 
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the internal affairs of another State. Thirdly~ since domestic 
laws would in any case come into play~ for example; those concerning 
aliens and immigration into States not parties to the conflict, of 
people from foreign States, the Norwegian amendment might not be 
necessary. His delegation might be pr~pared to consider a 

'redrafted article more in accordance with the rest of draft 
Protocol II but it was concerned about the risk of imposing 
responsibilities on States not parties to the conflict. 

10. Mr. AL-FALLOUJI (Iraq) said that his delegation shared the 

views expressed by the Canadian delegation. The amendment was an 

attempt to internationalize the whole Protocol. He stressed that 

draft Protocol I should not be used rigidly as a basis for draft 

Protocol II~ since the two Protocols covered very different types 

of armed conflict. 


11. It was possible that national law might in some cases cover 
the question, but what would occur where legal assistance and 
co-operation treaties had oeen dra"Tn up between the States 
concerned? For example. \.,ere extradition orders to be blocked 
by the Protocol? In most instances it was a case of indirect 
intervention by a given State~ because internal conflict without 
external influence could not continue. To call such conflicts 
internal conflicts when they were in fact being controlled by 
foreign States not parties to the conflict would be to change the 
whole nature of the conflict~ and he would therefore like that 
question to be withdrawn. 

12. Mr. IJAS (Indonesia) said that his delegation was unable to 
support the Norwegian amendment for the same reasons as those given 
by the previous speakers. He would only add that the article 
might tend to encourage people to rebel against the lawful 
Government. 

13. Mr. OSTERN (Norway) said that his delegation had considered 
article 19 of draft Protocol I only as a basis for the equivalent 
article in draft Protocol II, which 1AlOuld have to take into account 
the special conditions covered by that Protocol. Since his 
delegation's amendment (CDDH/II/248) had not been received 
favourably by the Committee, he would withdraw it. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued)* 

Proposed new Section in draft Protocol I (replacing proposed 
article 18 bis) (continued)** 

* Resumed from the thirty--second meeting. 

** 


Resumed from the twentieth meeting. 
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Text submitted by the Working Group (CDDH/II/24b and Corr.l to 3 

CDDHfII/257) 


14. The CHAIRMAN invited the Chairman of the Working Group on 

arttcle 18 bis to introduce document CDDH/II/244 and Corr.l to 3. 


15. Mr. MARTINS (Nigeria), Chairman of the \.,rorking Group on 
article 18 bis, said that the paragraphs of the original text 
(CDDH/II/56)had been rearranged, paragraphs 1 to 5 dealt with 
information on the missing and dead, paragraphs 6 to9 dea+t with 
graves a~d paragraphs 10 and 11 gave the definitions~ which could 
be amended in the light of the discussion. 

16. The CHAIRMAN invited the Rapporteur of the Working Group on 

article 18 bis to make his report. 


17. Mr. SIEVERTS (United States of America), Rapporteur of the 
Working Group on article 18 bis; said that the proposed new Section 
(CDDH/II/244 and Corr.l to 3~eplaced the draft article 18 bis 
submitted at the first session of the Conference (CDDH/II/56j. 
The Working Group had taken note of the resolutions approved by the 
XXIInd International Conference of the Red Cross at Teheran in 1973 
and by the United Nations General Assembly in resolution 3220 
(XXIX), as also of statements made in Committee II by the Director 
of the United Nations Division of Human Rights and by the ICRC 
expert. Valuable assistance had also been given by an ICRC legal 
adviser and by Miss Katz of the ICRC Central Tracing Agency. 

18. The Working Group had agreed that the fundamental purpose of 
the new Section was to ensure that all possible measures would be 
taken to search for and record information on persons who were 
reported missing or who had died as a result of hostilities or 
occupation. It had felt that there should be no gaps in the 
obligation on Parties to a conflict to abide by the relevant 
provisions. Since the Section appeared in draft Protocol I, that 
obligation clearly did not apply to a Party's own nationals, a 
point made explicit in document CDDH/II/244/Corr.3. The article 
also included provisions for the protection and maintenance of 
graves and for the return of the remains of deceased persons. 

19. Paragraph I of the new Section provided that each Party to the 
conflict should record information on persons who had been captured 
or otherwise detained as a result of hostilities or occupation, in 
respect of whom no provision had been made in the Geneva Conventions. 
That was supplementary to the provisions concerning prisoners of war 
and detainees in the third and fourth Geneva Conventions of 1949. 
The purpose of the paragraph was to ensure that information on such 
persons would be recorded, searched for if necessary and transmitted 
to the home country. 
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20. Paragraph 2 called on each Party to facilitate and, if 
necessary, carry out the search for and the recording of information 
on persons who had died and on those reported by another Party as 
missing. The Working Group had agreed to adopt an operational 
definition: the missing were those reported by another Party as 
missing. The other parties must therefore provide names and other 
relevant information (such as the date and pl"ace of loss) on such 
persons to facilitate search. 

21. Paragraph 3 listed the ways in which such information would 

be transmitted to the home country. 


22. Paragraph 4, supplementing Article 15 of the first Geneva 
Convention of 1949, provided for burial teams to search for and 
recover the dead from battlefield areas. The term "battlefield 
areas" was subject to review on the use of the alternative 
expression "combat zones". The reference to international 
humanitarian organizations in paragraph 4 (b) could appropriately 
be amended to read "an international humanitarian organization such 
as the International Committee of the Red Cross or the League of 
Red Cross Societies". 

23. Paragraph 5 urged all parties, including those not involved in 

a conflict, to endeavour to make means of identification. such as a 

residence or travel document, driver's permit or student's card~ 


available to their nationals who might be in an area of armed 

conflict and who had not been issued with an identity card provided 

for under the Conventions. That provision was not, however, 

mandatory. 


24. Part II, on graves, reflected Article 17 of the first Geneva 

Convention of 1949. 


25. Paragraph 7 provided for access to graves by representatives of 
official grave registration services and of international humanitar
ian organizations immediately after the end of hostilities, and by 
relatives of the deceased as soon as circumstances permitted. 
Paragraph 7 (c) reflected the concern of some States that military 
cemeteries in-foreign countries should not be disrupted by requests 
for the return of re~ains if that was objected to by the home 
country of the deceased. 

26. Paragraph 8 covered ca8es where there had been no agreement on 
the arrangement for the care of graves and where proposals for the 
return of remains had not been accepted. 

27. Paragraph 9, in square brackets J concerned the unauthorized 
eXhumation or return of remains. The VJorking Group fe 1 t that 
sufficient protection was given in paragraph 6, which prohibited 
"improper disturbance Ii of graves, and in paragraph 7 (c). It was 
noted that exhumation, as opposed to return of remains~ might be 
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undertaken for many reasons, such as the grouping of remains by 
nationality, relocation of cemeteries, threats of flood or rising 
water, reasons of health and sanitation) identification of the 
deceased or inquiries on war crimes or mutilations. The Working 
Group felt that exhumations should not be leg;~lly restricted as in 
that paragraph, but had included the paragraph fo~ consideration by 
the Committee. 

28. Part III made it clear that "graves" included other dispositions 
of remains, such as cremations and covered persons lost at sea. 

29. The· defini tion of iihome country'l had led to extended discussion 
and the formation of a Sub-Working Group. The Horking Group as a 
whole had considered that the question of definition was so complex 
that it would be better not to attempt a definition which might 
lead to difficulties in reaching a decision on the responsibility 
for missing or dead persons. A revised definition was to be found 
in document CDDH/II/24 1+/Corr.2 which replaced the wording in square 
brackets in paragraph 10. For a soldier or combatant, that 
definition would normally mean the country in whose forces he was 
serving, and for a civili&n) the country of citizenship or residence. 
The definition was not. however, intenderl to be exclusive. 

30. Paragraph 11 recapitulated the basic framework of the Section: 
namely, that it was aoplicable to persons not nationals of the 
parties concerned ~nd was suoolementary to the existing obligations 
in the Conventions. The Dr~fting ComMittee of the plenary 
Conference could decide whether or not the final sentence should be 
included. The text covered all amendments submitted, with the 
exception of amendment CDDH/II/257 submitted by the Republic of 
Viet-Nam providing for the establishment of committees to arrange 
for the repatriation of persons reported missing who had been found 
and to whom the provisions could not be applied. 

31. Miss KATZ (International Committ~e of the Red Cross) stressed 
that it was of the utmost importanc? to the Ce~tral Tracing Agency 
to have the fullest possible information on prisoners, the dead and 
the detained, both during and after hostili tL~s. 

32. The CHAIRMAN said that there were three ways of dealing with 
the text submitted by the ;,Jorking Group: it could be discussed in 
its entirety; it could be discussed paracraph by paragraph, or the 
three parts could be discussed one by one. He suggested that the 
third course should be adopted as a general discussion of th8 
problem had already taken place at the twentieth meeting 
(CDDH/II/SR. 20) . 

33. Mr. SnERIFIS (Cyprus) said t!1at his c121cgation attached great 
importance to the article under considcr8.tion. 
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34. In view of the fac'\;; that, nearly six months after the military 
invasion of Cyprus, there were still more than 2 j TOO persons 
reported missing, it was not surprising that his delegation 
supported any provisions designed to. expedite procedures and 
formalize the obligation of all parties to a conflict to furniSh 
information on the missing and the dead. 

35. In the Working Group his delegation had urged that it should 

not be left to the good faith of the Occupying Power to furnish 

information when circumstances permitted but that there should be 

an e.xplici t obligation to do so, at the latest by the end of 

hostiliti~s. His delegation therefore fully supported the 

provisions in document CDDH/II/244 and Corr.l to 3. 


36. Mr. SANCHEZ DEL RIO (Spain) said that the provisions in part I 
of document CDDH!II!244 were fundamental but they needed systematic 
clarification. The field of application did not seem to be clear. 
Paragraph 1 seemed to embrace all types of missing or dead persons. 
That waslogical~ but a clear distinction had to be made between 
the missing and the dead since different action w~s required in 
each case. For both there were different sets of obligations, and 
those had not been set out in systematic fashion. Paragraphs 1, 
2 (b) and 3, and to some extent paragraph 5, referred to missing 
persons, while paragraphs 2 (a) and 4 referred to the dead. 
Information on missing persons implied a threefold obligation: an 
obligation on both Parties to the conflict to notify the other, as 
also the ICRC Central Tracing Agency, of persons believed to be 
missing; an obligation on both Parties to keep a record of such 
persons; and an obligation by both Parties to report to the other, 
and to the Central Tracing Agency, that a person had been found~ 
whether alive or dead. It was true that those obligations were 
scattered throughout the text, but they should be more clearly 
specified" 

37. The mention of other humanitarian organizations in paragraph 3 
should be deleted, since division of effort meant loss of eTficiency. 
There should be a reference in paragraph 4 to relief organizations 
and to civilian populations. 

38. The CHAIRMAN said that he understood that all amendments -' 
CDDH/II/22l,CDDH/II/256, CDDH/II/204 and CDDH/II/220 - had been 
t~en into consideration by the Working Group. Those amendments 
concerned parts II and III of the Working Group's report. The 
amendment by the Republic of Viet···Nam (CDDH/II/257) represented a 
new paragraph, which should logically find its place in part 1 of 
the report. 

39. Mr. NGUYEN QUI DON (Republic of Viet-Nam) said that~ much as 
his delegation appreciated the progress made in the Working Group 
on ~he question of the missing and the dead, it felt that the 
Working Group had dismissed a little too rapidly the question of 
the repatriation of persons reported missing and later found. 
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It was for that reason that his delegation had submitted its amend
ment (CDDH/II/257). The missing could be prisoners or detainees~ 
or could even have gone over to the other side of their own accord 
or under duress. Provisions had been made .in the third Geheva 
Conv.ention of 1949 for the repatriation of prisoners of war and in 
the fourth Convention for the repatriation of civ~lian int~rnees. 
His delegation was concerned with the fate of refugees and ~ther 
categories of persons whose repatriation was not covered by the 
Conventions. 

40. It was to be hoped that there would soon be an end to the 
tragic situation of some 85,000 civilians who had been reported 
missing in the Republic of Viet··Nam~ concerning whom no information 
was available and whose return was eagerly awaited by their 
families. 

41. . Mr. KLEIN (Holy See) said that he fully supported the substance 
of the Working Groupts text (CDDH/II/244 and Corr.l to3) but 
regretted the absence of the word "familyli in part 1. He formally 
proposed the insertion of a phrase along the following lines: "the 
over-riding concern of the Parties to the conflict and of humanitar
ian organizations should be to spare families unnecessary moral 
suffering". 

42. Mr .. MODICA (Italy) said that he was satisfied with the text 

submitted by the Working Group, particularly paragraphs 7 (~) and 

8 ~ which fully reflected the \vishes of the Italian de legation. 


43. Mr. PUGH (United Kingdom) felt that paragraph 7 (c) adequately 
reflected· the wishes of his delegation. The text in brackets in 
paragraph 9 was 'closely related to paragraph 7 (c) and had the 
support of his delegation. Paragraph 9 (c) b!'ok-e new ground in 
covering situations where the host State required exhumations for 
its own purposes, and should be retained. 

44 .• Mr. FIRN-(New Zealand) said that he did not agree that 
exhumation was sufficiently regulated by paragraph 6, which laid 
down the general principle of respect for graves. In submitting 
amendment CDDH/II/204, the New Zealand delegation had felt that 
the statement of general principle in paragraph 6 was not enough . 

.It could be interpreted in two ways: on the one hana, it could be 
regarded as permitting exhumation; on the other, it could be 
understood to exclude exhumation. His delegation therefore felt 
that paragraph 9 of the Working Group's text should be retained. 

45. Mr. GREEN (Canada) said that the provisions in paragraphs 6 and 
7 of the Workine.; Group's text were not sufficiently specific to 
cover the problem of exhumation. Since paragraph 7 (~) covered 
one aspect of the prob lem and made specific reference to the agree-· 
ment of the home country, his delegation would agree to the deletion 
of paragraph 9 of the Working Group's text if it was the e.;eneral 
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view of the Committee that the words in brackets in article 9 should 
be omitted. The Canadian delegation would feel that its point of 
view had been adequately expressed in paragraph 7 (~)3 but consid
ered it essential to preserve that sub-paragraph and the concluding 
words of ~~ticle 9 which could be transferred to follow the first 

'sentence of article 6, especially as that was the only reference 
to a need to give information concerning the place of reinterment. 
The Canadian delegation also considered th.e reference to the return 
of the dead on request was too wide as there was no indication as 
to who could make such a request. In the opinion of the Canadian 
delegation that should be confined to close personal ~elatives, so 
long' as the home country retained its right of veto. 

46. Mr. CLARK (Australia) urged that paragraph 9 should be adopted 
as a worthy addition to article 18 bis) since it stated the 
obligations of States more forceful~than did paragraphs 6 and 
7 (~). 

47. Mr. AL-FALLOUJI (Iraq) said that it was inconceivable that 

the provisions in paragraphs 6, 7 and B c0uld be applied in all 

circumstances in armed conflicts. If one State had not recognized 

another, particularly in cases where the second State had been 

formed on the first State's territory, it could scarcely be 

expected that the remains of the deceased would be returned. 


48. Mr. URQUIOLA (Philippines) said that some delegations of 
developing countries were worried about the mandatory terms of 
the text on the provision of information on the missing and the 
dead in Part I of the Horlcing Group's text. It could sometimes 
be difficult for such countries to comply with the provisions. He 
therefore suggested that a compromise might be reached by the 
insertion of the words "to the fullest extent possible" after the 
word "info~mation" in the firse sentence of paragraph 1. 

49. Mr. FIRN (New Zealand) s[.id he wished to withdraw his amend
ment (CDDHffi/220) in favour of the text proposed by the Ivorldng 
Group, in whose work his delegation had participated. 

50. On the question of definitions, some delegations held the view 
that attempts to define the term "holTle country" gave rise to so 
many problems that it would be better to have no definition at all. 
His delegation believed that those problems wer-e not insurmountable. 
Moreover, if the draft Protocol was to contain a series of articles 
which involved the granting of rights to an entity called a "home 
country", it was important to identify that entity. In the view 
of his delegation, the only way to do so was to lay down a 
definition. ' 
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51. The definition in document CDDH/II/244/Corr.2 might seem 
cryptic, and its authors would be the first to admit that it would 
need td be far longer to cover all conceivable possibilities. All 
that could be done w'as to provide an indication of the major factors 
to be taken into account in the generality of cases. 

5~.. Thetirst major concept was that of dependency. Article 16 
of the first~ .G.eneva Convention of 1949 and Article 123 of the third 
Converi~iQn 60nstituted precedents for the use of that concept with
out furtpceramplification. Furthermore, the Rapporteur of 'the 
Working Group had spelt out the meaning of the term in his statement 
to the Committee; that explanation would appear in the summary 
record of the meeting and could also be written into any appropriate 
cOmmentary to the Protocol. 

53. The sec·ond maj or factor in the definition was the reference to 
succession of States. Since, in many cases~ new States were formed 
on the. terri tory of State-s previous ly involved in an armed conflict, 
his delegation·was compelled to conclude that the definition should 
cover not only the case ot a home country which remained intact 
after an armed conflict but also that of a home country which was 
divided into , separate States, absorbed b.y.another State or part of 
whose territory became independent after such a conflict. 

54. The provision contained in paragraph 11 of the \vorking Group's 
proposal was, in the view of his delegation, unnecessary. Article 
1, paragraph 1, of draft Protocol I made it clear that the Protocol 
supplemented the Convention, and there was no need to repeat that 
in the part dealing with the missing and the dead, particularly if 
parallel provisions were not included in other parts of the 
Protocol. Furthermore~ article 11 mentioned only the Conventions, 
although many States had concluded bilateral agreements on the 
question of war graves. Also, existing law on the relationship 
between treaty instruments might well be thought to deal adequately 
with the matter. His delegation did not intend to press for the 
deletion of article 11, but would be interested in hearing the 
views of other delegations and of the ICRC on that point. Perhaps 
the question was part of a wider one that should be considered at 
an appropriate time l:)y the Drafting Committee' of the Conference. 

55. With regard to the proposal in document CDDH/II/244/Corr.3, it 
was his delegation's· understanding that the sentence in question 
had not in fact been produced by the Working Group as a whole and 
should therefore have appeared in square brackets. \'Jhile it was 
true that some parts of the se6tion could not appropriately be 
applicable to a State's own nationals, the sentence in· its present 
form gave rise to certain difficulties. It was not correct to say 
that the Section on the missing, the dead and graves could not 
apply to a State's own nationals because it was included in draft 
Protocol I; article 65 of the draft Protocol proved that that was 
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not the case. His delegation appreciated the concern of those 
who wished to exclude some provisions of the proposed new Section 
from application to a State's own nationals~ and considered that 
the most appropriate course would be to draw a distincti.on between 
the rights and obligations of States to~ards their own nationals. 

56. Mr. KRASNOPEEV (Union of Soviet Socialis·t Republics) said he 
thought the Committee was not adopting the right approacl1 to the 
question. A general discussion should b~ held first on the 
Working Group's proposal (CDDH/II/244 and Corr.l to 3) with a view 
to deciding where the new Section should be included in draft 
Protocol I. Once that question had been settled. the proposal 
itself could be considered paragraph by paragraph. 

57. Mr. PUGH (United Kingdom) said he was inclined to agree with 
the representative of the Union of Soviet Socialist Republics that 
the wrong approach had perhaps been taken. At the present stage 
of the discussion, however 3 he felt compelled to continue on the 
same course. 

58. He agreed with the comments of the New Zealand representative, 
particularly those concerning the need to include the best possible 
definition of the term lihome countryYl. \IJhile it would obviously 
be impossible to cover all cases - for example, stateless persons 
and persons with dual nationality - the related articles woOld be 
formless 3 shapeless and meaningless unless an adequate definition 
was included, particularly since it was apparent that the term 
"home country" had different meanings for different delegations. 

59. His delegation had no strong views on paragraph 113 but 
endorsed the comments of the New Zealand representative concerning 
the sentence in document CDDB/TI/244/Co!'r.3, the wording of which 
was inadequate. He therefore proposed that a sentence along the 
following lines be considered by the Committee as a possible 
alternative: "This article does not impose obligations on any 
Party in respect of its own nationc"ls". 

60. The CHAIRMAN said there seemed to be some misunderstanding 
about the scope and purpose of the discussion. No delegation had 
raised any objection when he had suggested that the Working Group's 
text be considered part by part. As he had not invited the 
Committee to consider the document paragrapn by paragraph, the 
present discussion could be considered as general. He certainly 
did not wish any hasty decision to be taken on the matter, which 
could be discussed further at the Committee's thirty-fifth meeting. 

61. Mrs. DARIIMAA (Mongblia) said that in some places of the text 
of the new Section proposed by the Working Group the verbs used in 
the English, French and Russian versions were not in the same mood. 
As the original language was English, she would be glad if the 
Rapporteur of the Working Group would explain which of the 
provisions of the proposed new Section were mandatory. 
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62. r1r. SIEVERTS (United States of America). Rapporteur of the 
Working Group, said that paragraphs 1 and 2 were clearly mandatory. 
Paragraph 3 was also mandatory, although the choice of the means 
used to transmit the information was left open to the country 
concerned. Paragraphs 4 and 5 were not mandatory. Paragraph 6 
en'unciated a mandatory but general principle. The first sentence 
of paragraph 7 (a) was mandatory. while the second could perhaps 
best be described as ;;semi~mandatory". Paragraph 7 (b) was not 
mandatory. Paragraph 7 (c) was mandatory once the request for 
return of the remains had ~een made. The word "mandatory" did 
not apply to paragraph 8, which set forth a procedure to be followed 
in a particular s~tuation., Paragraph 9 had a mandatory flavour, 
but it would of course be for the country in whose territory the 
graves were situated to decide whether or not exhumation was a 
matter of over-riding public necessity. The Mongolian represen~ 
tative's question was not relevant to paragraphs 10 and 11. 

63. Mr. MARTIN (Switzerland) said the text produced by the Working 
Group gave rise to some difficulties. For instance, the new 
Section did not yet cave any heacUng, and its place in, and its 
relation to draft Protocol I as a whole had not been made clear. 
His delegation shared the view of the Spanish delegation that the 
question of obligations towards, respectively, the missing and the 
dead, and personnel - categories that were covered by the Geneva 
Conventions and those that were not - needed very careful 
consideration. It might perhaps be desirable for the Working 
Group to take up the whole question of the rationale of the 
proposed new Section. 

64. His delegation also had doubts about some of the terminology 
used. For instance ~ the term;:; !7anothe:;~ impartial humanitarian 
organization" in paragraph 3 and "international humanitarian 
organizations" in paragraphs 4 (b) and 7 (a) required explanation. 
The phrase li upon request" in Daragraph 7 (c) was not very clear 
and might be interpreted in a vdder sense 'thay, his delegation would 
consider desirable. 

65. Mr. MARTINS (Nigeria), Chaj~man of the Working Group. on the 
subject of the rationale fo:Umled by the \Ilo::,'king Group when drafting 
the proposed new Sectioll, said that paragraphs 1 to 5 grouped the 
provisions concerning persons, ~hile paragraphs 6 to 9 contained 
those concerning objects. 

66. The CHAIRMAN said that further discussion on the proposed new 
Section would be deferrod until the thirty-fifth meeting, when a 
decision of principle could perhaps be taken that the new Section 
should be included in draft Protocol I, after which each paragraph 
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might be discussed separately. The Committee might also wish to 
consider where the new Section should be inserted in draft Protocol 
I although that, in his view, was a question which might more 
appropriately be referred to the Drafting Committee. 

The meeting rose at 12.45 p.m. 
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SUMI1ARY RECORD OF THE THIRTY-FIFTH MEETING 

held on Thursday~ 13 March 1975~ at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Proposed new Section in draft Protocol I (replacing proposed 

article 18 bis) (continued) 


Text submitted by t'he l\Torking Group (CDDHIII/244/Rev.l, CDDHIIII257, 
CDDH/II/259 and Add.l~ CDDH/II/260, CDDH/II/261~ CDDH/II/262 3 

CDDH/II/263) (continued) 

1. The CHAIRMAN drew attention to the revised report of the 
Working Group (CDDH/II/244/Rev.l) , which incorporated a number of 
corrigenda. He suggested that the Committee should discuss the 
amendments which had been submitted in the following order: amend
ment by Cyprus, France, Greece and the Holy See (CDDH/II/259 and 
Add.l)3 amendment by Spain (CDDH/II/262), amendment by the Republic 
of Viet-Nam (CDDH/II/257)3 amendment by the United States of. America 
(CDDH/II/263)~ amendment by Canad~ and four other countries 
(CDDH/II/260) and the United Kingdom amendment (CDDH/II/261). 

2. Mr. KLEIN (Holy See), introducing amendment CDDH/II/259 and 
Add.l, said that its purpose was to remedy an omission~ namely the 
absence of any ref~rence to families, and to call the attention of 
all representatives ~ legal experts, politicians, doctors and 
soldiers - and their States to the suffering caused 'to families as 
a result of armed conflicts. It was net only separation 3 but 
anxietY3 uncertainty and lack of news for months~ or even years, in 
the case of both families and prisoners. It was not merely a 
question of feelings but one of respect for a fundamental right 
which had never been officially recognized and which was often 
overlooked. Indeed, in some countries the fate of certain 
civilians was deliberately kept secr(5;t. Unless specific mention 
was made of families, the bureaucrats dealing with the present 
provision would recognize only the technical, not the humanitarian, 
aspects of the problem. 

3. Hr. SANCHEZ DEL RIO (Spain), introducing amendment CDDHlTI/262, 
said that it reflected the statement he had made at the thirtY~ 
fourth meeting (CDDH/IIISR.34) and should perhaps be considered as 
a working paper rather than as an amendment. Its main purpose was 
to make the provis.ion,s absolutely clear for the lay reader. ':It 
introduced a distin~tion between the missing and the dead and; made 
it mandatory to report the relevant information to the ICRC Central 
Tracing Agency. It als6 strengthened the role of the Central 
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Tracing Agency, in order that efforts should be less dispersed and 
thus more efficient. His objection to a reference to other 

humanitarian organizations in paragraph 3 of the proposed new 

section had been only on the ground of dispersal of effort. 


4. The amendment to paragraph 6 and the deletion of part III 

were proposed in order to avoid difficult definitions. 


5. Mr. BOTHE (Federal Republic of Germany) pointed out that in 
the English· text of the title of part I the word "the" should be 
inserted before the word "dead". 

6. As a number of questions had been raised on the systematic 
disposition of the articles contained in the proposed new Section, 
he felt that it might be wise to refer it to the Drafting 
Committee. He endorsed the comments made by the Nigerian 
representative at the thirty-fourth meeting with regard to the 
division into parts I and II. 

7. He did not see how the document could be made simple as its 
purpose was to fill specific loopholes which were not easy to 
define. Regarding the important question raised by the represen
tative of the Union of Soviet Socialist Republics concerning the 
appropriate place for the new Section in the draft Protocol~ he 
proposed that it should become provisional new Section I bis of 
Part II of draft Protocol I. He assumed there would be at least 
three articles~ concerning information, graves and definitions. 

8. Mrs. MANTZOULINOS (Greece) sRid that her delegation, which 

represented a country that had suffered greatly from the effects 

of hostilities throughout its history, had a special interest in 

the initiative taken by the Federal Republic of Germany, the 

United Kingdom of Great Britain and Northern Ireland and the 

United States of America with regard to the missing and the dead. 

It welcomed the revised text submitted by the Working Group 

(CDDH/II/244/Rev.l) and was ready to accept any amendment that 


'would 	supplement the substance or improve the wording of the 
proposed new Section of draft Protocol I. 

9. Her delegation attached special importance to paragraph 2 (b) 

whose object was to make the search for persons reported missing

by another Party more effective. She thought, however~ that the 

words "if need be" in the opening sentence of paragraph 2 should 

be deleted, so that the provision would be mandatory. 


10. in joining the sponsors of amendment CDDH/II/259, submitted 
by Cyprus, France ~nd the Holy See, concerning the natural and 
fundamental rights of families, her delegation had been prompted 
by humanitarian motives and by the statements by the represen
tatives of the Holy See and of Cyprus. 
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11. Mr. STAROSTIN (Union of Soviet Socialist Republics) said that, 
while he warmly supported the humanitarian views of the represen
tative of the Holy See, he had doubts about the word "relatives". 
There were varying definitions of "family" and "relatives" through
out the world. Moreover~ even if the required information was 
available, he failed to see how it could be recorded. If adopted 
in its present form, the new Section would co~flict with the 
provisions of the Geneva Conventions~ whicn required specific 
information - as in Annex IV D to the third Geneva Convention of 
1949. 

12. The reference in paragraph 1 of the proposed new Section to 
persons Hin respect of whom no provision in this regard is made in 
the Conventions" was an attempt to include a new category of person~ 
but what was that new category in legal terms? Paragraph 2 gave 
no clear definition of the category of persons in respect of whom 
information should be sought and recorded. The second sentence of 
paragraph 2 (a) could be understood as referring not only to the 
dead in accordance with paragraph l~ but to the civilian population 
as a whole. He also wondered who were ilthe other Parties" 
referred to in paragraph 2 (~). 

13. In paragraph 3 he would like the word "promptly" to be 
replaced by the words "as rapidly as possible". It might also be 
desirable to define the humanitarian organizations referred to in 
that paragraph and elsewhere as those already mentioned in the 
Geneva Conventions and draft Protocol I. Regarding the time-limit 
for implementing the provision, he assumed that such action could 
not normally be taken until hostilities had ceased. Reference had 
been made to active hostilities, but it would be difficult to 
distinguish between active and passive hostilities. 

14. He was not satisfied with the drafting of the second sentence 
of paragraph 4 (a), since it could be interpreted as meaning that 
teams could carry out the missions in question without the authority 
or agreement of the adverse Party. He suggested that the words 
"Unless otherwise agreed H should be replaced by the words "If 
agreedil~ to make it clear that no such activity could be carried out 
on the territory of the other Party without the agreement of the 
adverse Party. The words lIin all circumstances!l in the last 
sentence of paragraph 4 (a) were open to similar interpretation, but 
it would be impossible for the personnel in question to be protected 
if they were acting without authority and agreement. The words 
IIby either Party" at the end of the sub-paragraph also raised 
difficulties. 

15. With regard to part II, he noted that the term "hostilities", 
not "active hostilities"~ was used in paragraph 6. He agreed with 
the reference in paragraph 9 (c) to exhumation being lIof over-riding 
public necessityll, but pointed-out that it could also be a matter of 
military and medical necessity, for example, when it was necessary 
to determine the cause of death. 
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16. Regarding part III, he considered paragraph 11 superfluous. 
The second sentence~ in particular, was pointless~ since draft 
Protocols I and II were supplementary to existing provisions. 

17. Lastly, it was necessary to take account of the general 
provisions in Article 120 of the third Geneva Convention of 1949~ 
concerning collective burial. 

18. Mr. KUCHENBUCH (German Democratic Republic) said that, in 
principle, his delegation took the view that it was necessary and 
appropriate to make the provisions of the Geneva Conventions with 
respect to the search for 1 and collection of the dead, and all 
related questions more specific and to develop them. It felt, 
however, that the proposed new Section was not proportionate in 
scope to the other protective provisions of draft Protocol I. 
He agreed with the delegations which had pointed out earlier in 
the session that the draft of proposed article 18 bis which the 
Committee had considered at its twentieth meeting (CDDH/II/SR.20) 
should have been formulated even more concisely. The present 
text, too, could be shortened in such a way as to avoid a repeti
tion of the provisions laid down in the corresponding articles of 
the four Geneva Conventions of 1949. That observation related 
in particular to the obligation of the Parties to collect and 
record information on persons who had fallen into their hands or 
who had died as a result of hostilities or occupation (para~ 
graphs 1 and 2), as also to the transmission of the information 
in question to the home country (paragraph 3) and the obligations 
in connexion with the interment of the dead and respect for and 
protection of graves (paragraph 6). 

19. His delegation considered that an abridgement of the present 
text would bring out more clearly the problems for which new 
provisions were required, such ass for instance, the search for 
and location of the missing. 

20. His delegation endorsed the statement of the representative 
of the Union of Soviet Socialist Republics concerning paragraph 3. 
It agreed that the word "promptly'! in that paragraph should be 
replaced by the term "as rapidly as possible'! which was used in 
the Geneva Conventions. 

21. He proposed that the second sentence of paragraph 4 Ca) 
should be deleted. The essential fact in that sub-paragraph was 
that the search for and removQl of the dead from the battle area 
should be agreed upon between the Parties to the conflict. The 
sp~cial conditions governing the activities of burial teams 
would have to be determined by the Parties in accordance with 
local conditions in the battle area. 
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22. Paragraph 4 (b) too, could be deleted. The Parties could by 
mutual agreement decide that personnel of international humani
tarian organizations might participate in the activities referred 
to in paragraph 4 (~). 

23. Paragraph 5 was so comprehensive in scope that it appeared 
to be iri the wrong .place. If such a provision was considered 
necessary, thought should be given to the possibility of incor
porating it in article 18 (Identification). During the discussion 
on article 18, paragraph 3; a number of delegations h~d drawn 
atteption to the fact that the production of means of identifica~ 
tion entailed unjustifiably high costs fer many countries. The 
same problem arose in connexion with the provision in article 18 bis 9 

paragraph 5. In spite of the explanations given by the Rapporteur 
of the Working Group~ his delegation was still concerned about the 
non-obligatory character of paragraph 5 and about the means of 
identification. It considered that the problem should be 
reconsidered very carefully. 

24. In paragraph 6, the words "at all times" covered the periods 

before and after the end of hostilities and the phrase "and both 

before and after the end of hostilities ii could accordingly be 

deleted. 


25. With regard to paragraph 7, his delegation took the view that 

the provision should take the form of a comprehensive agreement. 

Hence, the words "shall endeavour to agree on arrangements" should 

be included at the beginning of the paragraph which would read: 

"As soon as circumstances permit 9 and at the latest from ~he end 

of active hostilities, the High Contracting Parties in whose terri 

tories such graves are situated shall endeavour to agree on 

arrangements ... Ii • 'I'hus, all ac tivi ties provided for in sub

paragraphs Cal, Cb) and (c) would only be possible on the basis of 

corresponding arrangements between the High Contracting Parties. 


26. As far as paragraph 8 was concerned) his delegation was of 
the opinion that, in the absence of agreements and in the event of 
an offer for the return of the remains of the deceased to the home 
country being rejected) the Party to the conflict in whose territory 
such ~raves were situated should have the right to act in accordance 
with its domestic legislation without being bound to wait for any 
given period. . 

27. In paragraph 10 a more precise definition of the term "graves li 

was required. 

28. With regard to paragraph 11, his delegation endorsed the 
opinion of the New Zealand and the United Kingdom representatives 
that it should be deleted, because the provision already appeared 
in article 1 of draft Protocol I as a basic provision for the 
Additional Protocol as a whole. 

http:CDDH/II/SR.35


-CDDH/II/SR.35 368 

29. He suggested that the Working Group might be requested to 

review the whole text in the light of the comments made in the 

Committee. 


30. Mr. ARIM (Turkey) said that his delegation attached great 

importance to the question of the missinc; and the dead during 

armed conflicts. Turke~ had been one of the sponsors of a draft 

resolution on the subject submitted to the United Nations General 

Assembly at i ts twenty-~ninth session. 


31. The text prepared by the Working Group covered many elements 
which were relevant to tha subject under discussion. He would 
comment on it when it was discussed paragraph by paragraph. 

32. Referring to the remarks made by the representative of 
Cyprus at the thirty-fourth meeting (CDDH/II/SR.34) and the 
representative of Greece at the present meeting, he said that 
both were trying to use the Committee for propaganda purposes 
when referring to the situation in Cyprus. The Conference had 
been called to draw up a treaty - not to engage in propaganda. 
The question of missing persons in Cyprus was dealt with on the 
island by a comrni ttee formed by Hr. Denktas and IIr. Clerides and 
the ICRC 3 which was present on the island and was collaborating 
in the tracing of missing persons and with which both the Turkish 
Government and the, Turkish Cypriots had the best of relations. 

33. Mr. URQUIOLA (Philippines) said that at the thirty-fourth 
meeting the Rapporteur of the Working Group had indicated which 
paragraphs of the proposed new Section to replace article 18 bis 
were mandatory and which were optional. He himself had suggested 
at the thirty~second meeting (CDDH/II/SR.32) that the provisions 
of section I of the Working Group's text concerning information on . 
the missing and the dead should not be mandatory; they should be 
amended in order to take into consideration the concern of the 
developing countries by the insertion) where appropriate, of the 
words "to the fullest extent possible ll between the word "shall" 
and the word "record". and in paragraph 2 the same words should 
be inserted between the word "shall" and the word "facilitate lY 

• 

All developing countries consid~red the question of the greatest 
importance since their resources were not sufficient to comply 
with the mandatory provisions of the article. 

34. Part II, entitled "Graves li , dealt not only with the protec~ 
tion of graves but also with matters euch as interment and 
cremation. The title of the section was therefore inadequate. 
It might be amended to read "Graves and decent disposal of the 
dead through interment or cremation". If that were done~ the 
first sentence of paragraph 10 of section III of the text could 
be deleted. as had been suggested by a nun~er of delegations. 
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35. ~~. EXARCHOS (Greece) said that the Turkish representative 

had accused the Greek delegation of being prompted by considera

tions of propaganda in mentioning Cyprus. The Conference was an 

international conference dealing with humanitarian problems and 


.those 	were Greece's sole concern. Propaganda did not enter into 

the desire for the return of relatives. 


36. Mr. SHERIFIS (Cyprus)3 replying to the accusation 3 said that 
the representative of Turkey had not been present at the thirty
fourth meeting and must have been misinformed. He had spoken 
only of the humanitarian aspect of the proposed new Section; he 
had referred to the tragic situation in Cyprus 3 where a large 
number of his compatriots were missing. It might be that Turkey 
had a guilty feeling about that situation. 

37. rllr. ARH1 (Turkey) said that he had the summary record of the 
thirty-fourth meeting (CDDH/II/SR.34) and had not been misinformed 
about what the representative of Cyprus had said on that occasion. 
Since the delegation of Cyprus was making similar statements in 
many other Committees 3 he felt obliged to remind the Committee that 
the Conference had been convened to draw up a treaty and not to 
make or listen to propaganda. 

38. Mr. KLEIN (Holy See) said that he very ,much regretted that 
his proposal j which was based on humanitarian considerations alon~, 
should have given rise to a political debate . 

....
39. Mr. JAKOVLJEVIC (Yugoslavia) said that the proposal to add 
to the Protocol a new Section concerning the dead and the missing 
was very important. It was clear that there was g~neral agreement 
that the rules of the Geneva Conventions in connexion with the 
dead and the missing should be supplemented. 

40. He agreed with the representative of the German Democratic 
Republic that an effort should be made to make the provisions more 
concise j for as they stood they were too complicated to be compar
able to the other parts of draft Protocol I. 

41. SecondlY3 it was necessary to take into account the statements 
by representatives of developing countries. The fact that 
resources of States differed greatly could not be overlooked j or 
the result would be a totally unrealistic Protocol. He therefore 
supported the Philippine proposal concerning the insertion of the 
words "to the fullest extent possible" in paragraphs 1 and 2 of 
part I of the Working Group's text. 

42. With regard to part 1113 paragraph 113 he considered the first 
sentence essential. It had surely not been the intention to oblige 
any State to take all the measures referred to in relation to its 
own nationals. He therefore supported the wording of paragraph 11. 
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43. Mr. PUGH (United Kingdom) said that his first reaction to 
the statements which had been made in connexion with article 18 
bis and the proposed new Section to replace it (CDDH/II/244/Rev.l) 
had been one of sympathy with all the speakers. Everyone was 
groping to reach a common goal) although the approaches differed. 

44. He fully agreed with the representative of the Union of 
Soviet Socialist Republics who had stressed the need for clarity 
and had drawn attention to a lack of precision in many of the 
expressions used in article 18 bis. Other representatives had 
spoken of the need to be concise and to reduce the volume of the 
provisions in order to make them simple and readily understandable 
by everyone. Those two requirements should of course be 
reconciled if that was possibles but the speakers who had stressed 
the need for clarity had not always indicated how it should be 
achieved. 

45. The United Kingdom amendment (CDDH/III261) would restrict 
the obligations on the Parties severely; under it, no party had 
any obligations under the provisions of the section in respect of 
its own nationals. The word "Part" had been placed in square 
brackets, so that the Drafting Committee could decide whether 
that term or another should be used. He felt that the difficulty 
referred to by a number of speakers from the developing countries 
was partially co'vered by the United Kingdom amendment, inasmuch 
as the extent and scope of the obligations incurred were reduced. 

46. The USSR representative had raised the question of how far 
the obligation imposed by paragraph 2 extended. Some represen
tatives had questioned the use of the expression "shall facilitate 
and, if need bell. In his view, some such qualification was 
necessary, since in occupied territory the search for and recording 
of information concerning the persons referred to in paragraphs 2 
(a) and (b) would normally be left to the local municipal 
authorities and the Occupying Power would not exercise direct and 
immediate responsibility. 

47. He agreed with the suggestion made by the representative of 
the Federal Republic of Germany that the form of the proposed 
article should be referred to the Drafting Committee. 

48. It was difficult at first glance to assess the merits of the 
Spanish amendment (CDDH/II/262). He felt that it was a matter 
which the Drafting Committee could consider, in view of the fact 
that there were very few points of principle involved. 
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49. While no one could quarrt:'l with the humanitarian impulse 
which had given rise to the amendment submitted by Cyprus~ France 
and the Holy See (CDDH/II/259)3 it involved questions of substance 
as well as drafting points. The activities of the Parties to the 
conflict wore certainly not mainly prompted by the fundamental 
right of families to know what had happened tD their relatives but 
by the desire to win the war. In his view~ the proposal required 
a considerable amount of thought. He di~ not consider~ for 
instance~ that it could be said that it was the fundamental right 
of families to know what had happened to their relatives. although 
it was a basic need. To go fu~ther than that would not be wise. 

50. Mr. GREEN (Canada) said that~ while the Canadian delegation 
sympathized with the underlying motives of the sponsors of amend
ment CDDH/II/259 3 it wondered whether such a statement had any 
place in the body of Protocol I; it added little to what was 
essentially a legal qocument and there was nothing like it else
where in the Protocol or in the Conventions. If it was considered 
desirable 3 it could perhaps take the form of a statement of 
intention in the preamble to the Protocol. 

51. With regard to the revised text submitted by the Working 

Group (CDDH/II/244/Rev.I)~ it might perhaps be necessary. as 

suggested by the representative of the Philippines 3 to make it 

clear that part II was meant to cover the decent disposal of the 

dead. 


52. Mr. KASER (Switzerland) agreed with the Yugoslav represen

tative's view that the articles· of draft Protocol I should be 

simple and clear. He therefore wished to offer a suggestion 

concerning the place of article 18 bi3 in the Protocol. 


53. All delegations had been somewhat concerned to notice a fairly 
marked tendency to complicate the original ICRC version of draft 
Protocol I. The articles sometimes tended to become over-long. 
That increased the risk of the Protocol not being applied, as the 
United Kingdom representative had pointed out a few days previously. 
Nevertheless, as several representatives had remarked 3 it was 
clarity rather than brevity that made for simplicity, and sometimes 
rather detailed texts were necessary. 

54. The new draft of article 18 bis, however, was more than three 
pages long. and his delegation "Tondered if it would not be advis
able and wise to consider, among other possibilities. a subsequent 
structural procedure, namely an annex of the standard-agreement 
type, similar to that which already existed in the first and fourth 
Geneva Conventions of 1949 on hospital and safety zones. 

55. A short, concise article 18 bis, in its present place, for 
example, would retain only the general principles. while all the 
desirable and even requisite details would appear in the proposed 
annex. 
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56. Mr. IJAS (Indonesia) thought that article 18 bis was a good 
example of provisions devoted to humanitarian principles; for 
that reason, he accepted the version proposed by the Working Group. 
In Indonesia, many of those provisions were being fulfilled; for 
example, tLe graves of the dead were kept in guod condition, in 
co-operation with the authorities of the home countries concerned. 
He doubted, however, whether those provisions could be carried out 
in developing countries with limited means; that was particularly 
true of paragraphs 1 and 2. He therefore proposed that, in the 
redrafting of the article~ more consideration should be given to 
the conditions prevailing in developing countries; in particular, 
he would like all the paragraphs to be so worded as not to be 
mandatory, e.g. s by the inclusion of the words "to the greatest 
possible extent". 

57. Mr. MARTINS (Nigeria) appreciated the consideration 

representatives had shown for the developing countries. 


58. With regard to paragraph 2 of the proposed new Section 
(CDDH/II/244/Rev.l), it had been pointed out that no time-limit 
had been indicated; in his view} however, the reference to the 
"end of active hostilities" implied an element of time, He felt 
that paragraph 4 (b) should not stand alone but should be 
incorporated in paragraph 4 (a); the international humanitarian 
organizations it mentioned were not known in all the developing 
countries, so that 'their intervention could give rise to suspi
cion. The provision of assistance by such organizations should 
be a subject of agreement. The provisions with regard to 
identification, in paragraph 5, related to a situation where the 
developing countries were in the lead~ long before the introduc~ 
tion of driving licences or passports) those countries ~ad had 
their tribal marks. In conneyion with paragraph 7, relating to 
graves, it nad been suggested that the expression "close rela
tives" should be used. That would not be applicable in Nigeria, 
because of the existence there of the extended family; for that 
reason, he would prefer the word "relatives" to reNain unchanged. 
He found paragraph 11 difficult to understand, for it would seem 
to imply that the Government of a country had greater obligations 
with respect to nationals of the adverse Party to the conflict 
than to its own nationals. 

59. Mr. SIEVERTS (United States of America), speaking both as 
United States representative and as Rapporteur of the Working 
Group, thanked representatives for the constructive suggestionE 
they had made. Many of those suggestions could have been 
incorporated in the text of the Working Group. He welcomed the 
suggestion that the Working Group should reconvene; it would 
then be possible to prepare a revised text that would include 
the matters on which a consensus could be reached. 
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60. Miss SACI (Algeria) agreed with the general approach adopted 
in the proposed new Section but feared that its great length might 
give the impression that no provisions with regard to the missing 
and the dead appeared in the Geneva Conventiolls; that was not true} 
although some situations might have been overlooked. The proposed 
text was too detailed and there was some repetition. In addition, 
many provisions were not applicable co some developing countries, 
while the question of mercenaries had not been considered. Some 
paragraphs were too detai10d, ethers too v~Gue. Her delegation 
supported the amendment proposed by the United Kingdom (CDDH/II/261). 
It would also favour a more concise text, alonB the lines of the 
amendment submitted by Spair.. (CDDH/II/262). 

61. Nr. FIR~ (New Zealand) supported the suggestion that the 

Working Group should reconvene and the proposal of the Federal 

Republic of Germar..y that article 18 bis should form a new 

Section I bis of Part II cf ProtocolI.'" Hith regard to the amend~ 

ment submitted by Cyprus, France and the Holy See, he agreed with 

the Canadian and United Kingdom representatives that it needed 

closer consideration. He agreed with the many useful comments 

made by the representative of the Union of Soviet Socialist 

Republics; one of those comments had concerned the meaning of the 

expression "over-riding public necessity" in paragraph 9, of which 

New Zealand was the author. The USSR representative had asked 

whether "public necessity~ included both military and medical 

necessity~ in his view. public necessity must, by its nature, 

include both those concepts. 


62. Another problem related to the use of terms such as "Party to 
a conflict l1 

, i1High Contracting Partyi!" \father Party i1 or sometimes 
just f'Party!!. In amendment CDDH/II/26l, for example,' "party" 
should clearly be i1High Contracting Party". That was a question 
of substance that the Working Group should consider. 

63. Mr. QUACH TONG DUe (Republic of Viet-Nam) agreed with other 
representatives that the new SGction proposed by the Working Group 
was too detailed and that details should appear in an annex. The 
text should be as precise and as simple as possible. He therefore 
suggested that the amendments proposed by his delegation 
(CDDH/II/90)_ which included the essential provisions with regard 
to the missing. the dead. graves and visits by families and 
consisted of only three articles (articles 32 bis. 32 ter and 
32 quater) should be reconsidered. He proposed that the nev.T 
Section should become Section III of Part II of draft Protocol I. 

64. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that the statement m~de earlier in the discussion by f1r. Starostin 
should have referred to "forensic nwdical necessityll in cor:.nexion 
with exhumation and not to i1milit~Lry :",nd meciical necessity". In 
his view, exhumation for the purpose of establishing the cause of 
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death, the correctness of treatment~ or the identity of the person 
concerned, could not be described as being of ~over-riding public 
necessity" and it was for that reason that his delegation proposed 
the addition of the words "forensic medical or l1 before the words 
"ov~r-riding public necessity" in paragraph 9 (£). 

65. The CHAIRMAN said that there being no more speakers on his 

list, the general discussion was now concluded. He called upon 

the sponsors of the amendments to introduce them. 


66. Mr. SIEVERTS (United States of America) said that his 

delegation's amendment (CDDH/II/263) reflected the views of a 

number of representatives ,'iith whom he had discussed the matter. 

The aim of.the amendment was to make it clear that the function 

of the teams concerned was not burial. but the search for, 

identification and recovery of the dead from combat zones. 


67. Mr. GREEN (Canada)~ introducing amendment CDDH/II/260, 
recalled that in the discussion of paragraph 7 (c) of the new 
Section concerning the return of the remains of the deceased; 
attention had been drawn to the need for a more precise specifica
tion of the persons who could request such return. The purpose 
of the amendment was to establish that the return of the remains 
could be requested by close relatives. There was, however, an 
omission in the amendment: the words "or official war grave 
registration servi6es" should be inserted after the words "clos~ 
relatives". 

68. Mr. PUGH (United Kingdom) 3 referring to the remarks made by 
the representative of Nigeria, said that it was quite logical, in 
certain situations, for the obligations of a State to be greater 
towards those who were not its nationals than towards those who 
were; thus domestic law might not require the ~arking of graves~ 
but in some specific circumstances graves might have to be marked 
and to remain so. That was not accidental, but mi0ht be a 
deliberate matter of policy. 

69. Mr. KLEIN (Holy See) said that the changed order of wording 
in the English translation of amendment CDDH/II/259 and Add.l 
made it appear as if the only problem was that of reassuring 
families. That was a linguistic problem. As far as the posi
tion of the amendment was concerned, the sponsors still thought 
that the correct place was at the head of the article. 

70. The CHAIm.iAN said that it was clear that the Working Group 
would have to reconsider the article. He had noticed that some 
regions were not represented on the Working Group. As far as 
the.Eastern Group was concerned, he suggested that, since the 
Hungarian representative was unable to attend, that Group should 
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be represented by the representatives of the Soviet Union and the 
German Democratic Republic who had spoken that day. There should 
also be greater representation of the developing countries; he 
suggested that that could be achieved by the inclusion of the 
representative of the Philippines. Both the Chairman and the 
Rapporteur of the Working Group were leaving shortly and would 
have to be replaced if the work had not been completed by the end 
of the week. 

71. Mr. AL-FALLOUJI (Iraq) agreed that the article should be 
referred back to the ~nlarged Working Group, in which the represen
tative of Algeria might perhaps also participate. It would be 
useful if the Chairman could summarize the conclusions of the 
discussion for the benefit of the Working Group. There seemed to 
be general acceptance that the Group should be guided by the need 
for clarity and simplicity and should take into account the 
financial burden that might be imposed on developing countries if 
certain provisions were adopted. Moreover, repetition~ for 
example~ of the principles laid down in Article 17 of the first 
Geneva Convention of 1949 should be avoided. 

72. The CHAIRMAN asked the representatives of Algeria and of the 

Holy See whether they would be willing to participate in the work 

of the Working Group. 


73. Miss SACI (Algeria) and Mr. KLEIN (Holy See) regretted that 

they were unable to do so. 


74. The CHAIRMAN said that, as it was unlikely that the Working 
Group would be able to produce a new text in time for the thirty
sixth meeting of the Committee, he suggested that the Committee 
should hold a preliminary disc~ssion of the qU0stion of medical 
transports. 

75. Mr. SCHULTZ (Denmark) said that the Working Group concerned 
with paragraph 3 of article 16 was ready to present its report, 
which could be discussed before the major question of medical 
transports. 

76. '1'he CHAIRMAN replied that he intended to devote a special 
meeting during the following week "to the work of all the Working 
Groups concerned with points of detail. 

The meeting rose at 12.45 p.m. 
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air transport (continued) 

Proposed new article 28 ~ Areas controlled 
by enemy forces 

Article 29 .. Restrictions 

Article 30 ~ Agreements and notifications 

Forty-eighth meeting 539 

Consideration of draft Protocol I (continued) 

Article 31 - Landing 

Proposed new articles 26 to 32 - Medical 
air transport (concluded) 

Proposed new article 31 - Landing and 
inspection 

Proposed new article 32 -- / Neutral or 
other 7 States not parties to the 
conflict 

Organization of work 
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Forty-ninth meetin~ 

Condolences on the death of Colonel Kjell 
Modahl of the Norwegian delegation 

Consideration of draft Protocol I (continued) 

Report of the Working Group and the Drafting 
Committee on articles 21 to 25 

General discussion 

Article 21 - Definitions (concluded) 

Article 22 ~ Medical vehicles (concluded) 

Article 23 - Hospital ships and coastal 
rescue craft (concluded) 

Article 24 ~ Other medical ships and craft 

Article 18 - Identification (concluded) 

Paragraph 1./ 

Article 8 - Definitions 

Sub·'paragraph (~) 

Consideration by the Working Groups of: 

Section 1 (bis) (replacing proposed 
article ~bis) (draft Protocol I) 
(resumed fromthe thirty-fifth meeting) 

Article 19 - Prohibition of reprisals 
(draft Protocol II) (resumed from the 
forty-third meeting) 

Fiftieth meeting . • ' •••• 0 

Consideration of draft Protocol II (resumed 
from the forty-sixth meeting) 

Article 19 . Prohibition of reprisals 
(continued) 

Consideration of oraft Protocol I (continued) 

Report of the Technical Sub'~Committee on 
Signs and Signals 
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Fifty-first meeting 

Consideration of draft Protocol I (continued) 

Article 54 - Definition 

Article 55 - Zones of military operations 

Article 56 - Occupied territories 

Article 57 - Civil defence bodies of States 
not parties to.a conflict and inter
national bodies 

Article 58 - Cessation of protection 

Article 59 .. Identification 

General discussion 

Consideraticn of draft Protocol II (continued) 

Article 30 - Respect and protection 

Article 31 .. Definition 

Fifty-second meetin~ 

Consideratibn of draft Protocol I (continued) 

Report of the Drafting Committee on articles 
26 to 29 

Proposed hew article 26 - Protection of 
medical aircraft (concluded) 

Proposed new article 26 bis - Medical 
aircraft in areas not--C;ntrolled by 
an adverse Party (concluded) 

Proposed new article 27 ~ Medical air-· 
craft in contact and similar zones 
(concluded) 

Proposed nev' article 28 "" ~~edical air
craft in areas controlled by an 
adverse Party (concluded) 

Proposed new article 29 - Restrictions 
on operations of medical aircraft 
(concluded) 

Proposed new Section I bis (replacing proposed 
article 18 bis) .- Report of the Horking 
Group (resumed from the forty···ninth l"ceting) 

589 
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Fifty-third meeting 

Consideration of draft Protocol I (continued) 

Proposed new article 30 - Agreements and 
notifications concerning medical air
craft (concluded) 

Report of the Drafting Committee 

Consideration of draft resolution on the need 
for national co-ordination on radiocommuni
cation matters raised in the technical annex 
to draft Protocol I 

Memorandum of the International Frequency 
Registration Board relatin~ to the need for 
national co"--ordination on radiocommunication 
matters 

Report of the Technic~l Sub-Committee on Signs 
and Signals (resumed from the fiftieth 
meeting) 

Consideration of draft Protocol II (resumed from 
the fifty-first meeting) 

Article 17 - Protection of medical units and 
transports (concluded) 

Article 19 - Prohibition of reprisals 
(resumed from the forty~ninth ~eeting) 

Consideration of the draft report of Committee II 

Fifty-fourth meeting . . . . . . . . . 

Consideration of the draft renort of Committee II 
(continued) 

Resolution on the need for national co-ordination 
on the radiocoffiYlunication matters raised in 
the technical annex to draft Protocol I 
(concluded) 

605 
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Fifty-fifth (closing) meeting . . . 

Revised ~esolution on the need for national 
co-ordination cn radiocommunication matters 
raised in the technical annex to draft 
Protocol I 

Consideration and adoption of the draft report 
of Committee II 

Paragraph 2 bis 

New paragraph. 7 

Paragraph 8 

Paragraph 10 

Paragraph 15 bis 

Paragraph 31 

Paragraph 48 

Paragraph 107 

Paragraph 155 

Paragraph 173 

Paragraph 252 


Closure of the session 
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SUMMARY RECORD OF THE THIRTY-SIXTH MEETING 

held on Friday, 14 March 1975, at 10.5 a.m. 

Chairman: \VIr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 21 ~ Definitions 

Article 22 - Search for wounded 

Article 23 - Application 

Article 24 - Protection 

Article 25 - Notification 

1. The CHAIRMAN reviewed the amendments to articles 21 and 

following, the most important being that contained in document 

CDDH/II/249 and Corr.l) since its sponsors wished it to take the 

place of the ICRC text as a basis for discussion by the Committee. 

The amendment proposed that Section II, "Medical Transports" 

should be divided into four chapters. In the new text, only 

article 21 of the ICRC draft would be retained in its original 

form. 


2. Since a question of procedure was involved, he had asked for 
the opinion of the Legal Adviser to the Conference. who had 
considered that the decision should be taken by the Committee itself. 
Consequently, he had consulted the rules of procedure of the 
Conference. Rule 30, second paragraphs stated that decisions on 
the competence of the Conference "shall constitute matters of 
sUbstance and be treated as such". Rule 35. first paragraph, 
stated that decisions of the Conference on all matters of substance 
"shall be taken by a twoc~thirds maj ority of the representatives 
present and votin8". Rules 30 and 35 concerned the Conference. 
but rule 50 stated that the rules contained in Chapters 119 V and 
VI i1shall be applicablc 9 mutatis mutandis, to the proceedings of 
commi ttees ... ". A vote \'lOuld therefore be necessary if a text 
other than that of the ICRC was to be adopted as a basis for 
discussion. It was an important question of procedure that was 
liable to create a precedent. not only for the Committee, but also 
for the other organs of the Conference. 

3. 1"1r. de MULINEN (International Committee of the Red Cross) said 
that there were few provisions on medical transports in the Geneva 
80nventions of 1949: a general article and an article on air 
transport in the first Convention of 1949 and similar provisions in 
the fourth. although the second Convention was more explicit, 
particularly so far as concerned hospital ships. 
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4. Solutions should be found that would be applicable to all 
areas of combat} whether on land~ or sea or in the air because, 
in a coastal region or archipelago, for example, various types of 
medical transport might be needed at the same time. In drawing 
up their text, the authors of the ICRC draft had borne in mind the 
discussions on that question at the previous conferences. There 
had been two possible solutions: first, to propose common 
provisions containing also details on land and sea transport and a 
special chapter 6rt ~~dical transport by air; and second. to 
propose minimum common provisions~ followed by separate chapters, 
one for each of the three modes - land, sea and air. The ICRC 
had chosen the first solution. 

5. So far as concerned translation. he urged the need for taking 
the previous decisions of the Committees and Working Groups into 
account; the English word "transportation" should be rendered 
"transport li in French, and the French term "moyens de transport" 
should be translated iYtransport H in English:> not "means of· 
transport li 

• 

6. Hr. MAKIN (United Kingdom) intrOducing amendment CDDH/IIf2J~9 
and Corr.l, said that the sponsors had had some difficulty in 
understanding the ICRC text, which contained a number of errors. 
In particular. they had found article 22 superfluous. What 
happened. in fact"was that each country interpreted the articles 
in question and applied them to its land, sea and air forces, 
giving special instructions to the different services. Since 
there was already a Convention on land and sea warfare, there was 
no need to establish common provisions for subsequent sub~division 
by the countries themselves to suit their requirements. 

7. In substance. the ICRC text was repeated in amendment 
CDDH/II/249 and Corr.l, but in a clearer form. 

S. Mr. CLARK (Australia) said that both the ICRC text and amend~ 
ment CDDH/II/80 had merit. Perhaps separate chapters for medical 
transport by land, sea and air would help to make the text clearer 
and indicate the special problems associated with each type of 
transport. 

9. That did not mean) however. that all the articles proposed by 
the ICRC for Ghapter I were no longer useful~ article 22 and 
article 23, par,agraph 3, should be retained.

10. Article 22 was similar to existing articles, for example 
Article 15 of the first Geneva Convention of 1949 and Article 18 
of the second; but it also covered the search and evacuationJby 
all means of medical transport, of the wounded and sick and ship" 
wrecked. That was an importa~t extension which merited detailed 
consideration by the Committee. 
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11. The ICRC text of article 25 should be retained, as the onus 

it imposed was reasonable and realistic. The words "for which no 

particular form is specified", in the second sentence of paragraph 

1, were important, since the provisi:.:ms of the annex t-lOuld not be 

mandatory, nor '",ould they covet' all means of medical transport. 


12. His delegation also saw a need to recast articles 22 to 25 
mentioned in document CDDH/ll/80, as had been attempted in the 
amendments submitted to articles 24 and 25 by the Federal Republic 
of Germany (CDDH/Il/258). There would appea~' to be no advantage 
in a restatement in those articles of exiscing law, whether in the 
wording of the Conventions or in other wording. Inconsistency in 
the wording of similar articles could only rromotE:: ambiguity in the 
Conventions and the Protocols. So far as concerned medical 
vehicles, hospital ships and medical ships and craft, it was 
possible that, in the selection of certain a~ticles from the 
Conventions, important details fl"om other articles might be omitted; 
for example, Article 31 of the seco~d Geneva Convention of 1949, 
which was concerned with the right of control and sear~h, and 
Article 43, concerned with the marking of hospitaJ. ships and craft 
with the distinctive emblem. His delegation':=: amendment 
(CDDH/II/252) to paragraph 1 of article 23 sought to extend the 
application of the second Geneva Convention of 1949 and of 
Protocol I to all medical transports by sea~ including hosp;tal 
ships, lifeboats of all kinds and small medical service craft whether 
civilian or military. That would be a useful development of 
existing law, since article 23, paragraph 4, of the ICRC text made 

it clear that articles 22, 24 and 25 of the second Geneva Convention 

of 1949 applied exclusively to hospital ships. 


13. In working out a text in the Committee, it ",ollJ_d be we 11 to 
take as a basis the ICRC text, amendments sub~itted to that text, 
and also the amendments in document CDDH/II/2'~9 and Corr.l 
(replacing CDDH/II/80) and th0 amendments the~eto. T~e protection 
of maritime means of medical transports and their crews was of 
great concern to his delegation. Such prote6tion must be secured 
for all medical tr~nsports, whether alone or in convoy. 

14. For article 24, the Australian delegation p~oDosed a revised 
text (CDDH/II/253), to make it abundantly clea~ that all medical 
transports should be respected and yrotected. 

15. His delegation would like the Committee to give pr~l:tminary 
consideration to the definitions before discussing the sUbstantive 
articles. 

16. Mr. FIRN (New Zealand) asked what would become of the lCRC 
proposals if the Committee decided by a t'vlO:"thirds maj ority to 
adopt document CDDH/II/249 and Corr.l as a basis for discussion. 
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17. The CHAIRMAN replied that, in that event, with the exception 

of article 21, the ICRC text of chapter I would be replaced by 

document CDDH/II/249 and Corr.l. 


18. Mr. F:RN (New Zealand) enquired whether, in that case, the 

ICRC text would not be considered as a separate proposal. 


19. The CHAIRMAN said that, in such a hypothesis the ICRC text 

should no longer be so considered. It was precisely for that 

reason that an important precedent was involved. 


20. Mr. SOLF (United States of America), referring to the question 
raised by the New Zealand representative, pointed out that in his 
delegation's view, the substance of the whole of chapter I was 
reproduced in document CDDH/II/249 and Corr.l, with the exception 
of artirile 22 of the ICRC text which the United Kingdom represen
tative considered superfluous because the search for the wounded, 
the sick and the shipwrecked formed part of the normal duties of 
medical personnel. The proposed new text did not, however, 
mention the restrictions laid down in article 29. Articles 23 to 
25 proposed in document CDDH/II/249 and Corr.l were the recognition 
by the co-sponsors that different rules applied in the case of land, 
sea and air transport. They covered the scope of the provisions 
of articles 23 and 24 of the ICRC text. Article 22 of document 
CDDH/II/249 was merely an amendment of ICRC article 25. He wished 
to make clear that the sponsors of document CDDH/II/249 and Corr.l 
did not intend to raise objections to consideration of the ICRC 
proposals. 

21. Mr. ONISHI (Japan) said he considered that document 
CDDH/II!249 and Corr.l was a better basis for discussion than the 
ICRC text, which was harder to understand. He accordingly 
suggested that the Committee should consider the new proposals 
although it could still refer to the ICRC text in the course of 
the discussion. 

22. Mr. SCHULTZ (Denmark) said that he concluded from the views 
expressed by the various speakers) particularly the United States 
representative, that the procedure to be adopted would probably 
be simpler than had been foreseen at the outset. He proposed 
that the Committee should first of all consider article 21 of the 
ICRC text. It could then proceed to a discussion and if necessary 
to a vote on article 22. Articles 23 and 24 would be considered 
together on the basis of the ICRC text together with the amendments 
in document CDDH/II/249 and Corr.l, and then article 25 on the 
basis of the ICRC proposals. In that way, it would not be 
necessary to put the matter to the vote as provided for in the rules 
of procedure. 
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23. The CHAIRMAN pointed out that document CDDH/II/249 expressly 
proposed that articles 22, 23, 24 and 25 of the ICRC text should 
be deleted, and replaced by a new text. If, therefore, the 
Committee were to adopt that document as a basis for discussion, 
it would mean that the ICRC proposals for articles 22 and 24 could 
only be considered as amendments, and that the equivalent of 
article 23 of the ICRC draft would be embodied in the text as a 
new chapter. 

24. Mr. CZANK (Hungary) said that, in his view, the difficulties 
raised in the discussion were mainly due to the somewhat irrational 
structure of Section II. Chapter II of that Section should be 
entitled "Protection of medical vehicles and transport", and the 
provisions should be applicable to all means of medical transport. 
But document CDDH/II/249 contained no provisions relating expressly 
to aircraft. Furthermore, Chapter II in that proposal consisted 
of only one article, which suggested a lack of balance. 

25. He proposed that under the title which he had suggested for 

Chapter II there should be three paragraphs covering medical 

vehicles, hospital ships and aircraft, respectively. Chapter III 

would consist of Chapter II of the ICRC text combined with 

Chapter IV of the draft in document CDDH/II/249 and Corr.l. 


26. He was convinced that the recasting of that part of draft 

Protocol I would make it easy to establish a basis for discussion. 


27. Mr. MAKIN (United Kingdom) said he thought that the discussion 
should be mainly concerned with the substance of the different 
amendments submitted. He suggested that the Committee should 
first consider article 21 and then take together article 25 of 
the ICRC text, and article 22 of document CDDE/II/249, which did 
not differ significantly from it. The Committee would decide 
whether article 22 of the ICRC draft should be retained, and pass 
on to articles 23 and 24, in order to determine whether they should 
be merged into a single article. The Committee could then revert 
without difficulty to article-21, and take up articles 22 and 25. 
It would probably realize that, in the final analysis, there were 
no major differences between the two drafts so far as substance 
was concerned. 

28. The CHAIRMAN, referring to article 21, reminded the Committee 
that at the first session the Committee had decided to postpone the 
decisions on the definitions proposed in article 8 of draft 
Protocol I and article 11 of draft Protocol II until the discussions 
had been concluded. He wondered whether it would not be advisable 
to take a similar decision with regard to article 21, the more so 
as some of the expressions defined in that article would also be 
encountered in certain articles of draft Protocol II. 
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29. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) thought 
that the Committee should taketh~ ICRC text as a basis for its 
discussions because, though like all texts. it was not without 
omissions~ it was the cutcome ~f lengthy consideration and 
thorough study. 

30. To avoid unnecessary voting and discussion, the Committee 

should first study the question as a whole in the light of the 

principles involved before referring it to a Working Group and 

to th~ Drafting Committee. 


31. There were some omissions on the subject in the Geneva 
Conventions of 1949: they only'envi~aged the protection of 
civilian medical transports on land when they were in convoy, 
where~s they;should also be protected when in single units; 
furthermore,the protection they accorded to medical air tr~nsport, 
the fastest and most efficient means of assisting the sick and 
wounded, was too limited. 

32. It was therefore the Committee's duty to deal with the 

substance of that important problem without delay. 


33. After a procedural discussion in which Mr. SOLF (United States 
of America), Mr. MARTIN (Switzerland) and 1\1r. ROSENBLAD (Sweden) . 
took part, Mr. MAKIN (United Kingdom) said that the sponsors of 
document CDDH/II/249 and Corr.l, being anxious to facilitate the 

. work of the Committee, would modify their proposal in the following 
manner: they would no longer request the deletion of articles 23, 
24, and 25 of the ICRC text, and would submit their article 22 as 
an amendment to article 25 of the ICRC text, their article 23 as 
an amendment to article 24 of the ICRC text, and their article 25 
as an amendment to article 23 of that text. They might find it 
necessary at a later stage to propose the deletion of article 22 
of the ICRC text if that article should prove redundant. 

34. Mr. ASHMAWI (Arab Republic of Egypt) proposed that further 
consideration of that important question should be postponed until 
the thirty-seventh meeting so as to afford members of the Committee 
time for reflection. 

The motion for the adiournment of the discussion was adopted 

by 26 votes to none, with ?l abstentions. 


35. The CHAIRMAN requested the sponsors of the various amendments 

to article 22 and following articles, who had related their amend

ments to the articles as they appeared in document CDDH/II/24g and 

Corr.l, to amend them so that they would relate to the articles in 

the ICRC text. . That would avoid confusion When the Committee 

resumed its consideration of those articles. 


The meeting rose at 11.50 a.m. 
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SUMMARY RE;CORD OF THE THIRTY-SEVENTH MEETING 

held on Monday, 17 March 1975. at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

MESSAGE OF CONDOLENCE ON THE DEATH OF J':1me. PAUL GRABER 

1. The CHAIRMAN read out a let~er he had received from 
Mr. Pierre Graber, President of the Swiss Confederation and 
President of the Conference" thanking the Committee for its message 
of condolence on the death of his mother~ Mme. Paul Graber. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Article 21 - Definitions (CDDH/1, CDDH/56; CDDH/II/3, CDDH/II/4, 

CDDH/II/79~ CDDH/II/251) (continued) 


2. The CHAIRMAN invited the Committee to consider article 21 of 

draft Protocol I. 


3. Mr. de MULINEN (International Committee of the Red Cross) said 
that the ICRC draft of article 21 was self~explanatory. Two 
corrections should be made to the English version: in sub
paragraph (a), the words "medical transport" shculd be replaced by 
the words "~edical transportation"; and in sub-paragraph (b), the 
words limeans of medical transport" should be replaced by the words 
"medical transports'l. 

4. The CHAIRMAN invited the Committee to consider 'the amendments 

to article 21 sub-paragraph by sub-paragraph. 


Sub-paragraph (a) 

5. The CHAIRMAN invited the representative of Austria to introduce 
the amendment in document CDDH/II/4. 

6. Miss BASTL (Austria) said that the Austrian amendment had now 
been withdrawn in respect of ~oth article 21 and article 22. 

7. The CHAIRMAN invited one of the co-sponsors to introduce the 
amendment in document CDDH/II/79. 

8. Mr. MAKIN (United Kingdom: sa~d that amendment CDDH/II/79 
incorporated both the corrections referred to by the ICRC represen
tative and the Yugoslav amendm~nt (CDDH/II/3). It also included 
the word "supplies"'lfter the word "equipment';" because the French 
word "materiel" was wider tLan the English term lIequipment" and 
covered supplies also. It omitted any reference to the shipwrecked 
because, according to the present definition, the i'shipwrecked" 
meant those who were in peril at sea or on other waters whereas, if 
they were taken aboard a medical transport, they would cease to be 
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in peril. It might be desirable, however, when the Committee 

reconsidered article 8~ to take another look at the definition 

of "shipwrecked" and to define it in such a way that the ship

wrecked could be carried on medical air and sea transports~ but 

not on medical land transports. As things stood, there seemed 

to be a gap in articles 8 and 21 in that respect. 


9. The CHAIRr·1AN invited the Australian representative to 

introd~ce amendment CDDH/II/251. 


10. Mr. CLARK (Australia) said that the Australian amendment 
(CDDH/II/251) differed only in minor details from amendment 
CDDH/II/79. He wondered whether the question of the ship
wrecked might not be covered by article 22 which dealt with the 
search for and evacuation of the wounded, sick and shipwrecked. 

Sub-paragraph (b) 

11. Mr. MAKIN (United Kingdom) said that tne only significant 
difference between the text in amendment CDDnl II 179 and the JCRe 
text was in the re-wording of the last line, which was in fact 
the same as that proposed in the Australian amendment (CDDB/II/251). 
While that re··,wording was lar[ely a matter of style, the inclusion 
of the word liexclusively" was a matter· to which the co~sponsors 
attached importanc~. 

12. Mr. CLARK (Australia) said that the Australian amendment 
to sub-paragraph (b) sought to include sub-paragraphs (c), (d) 
and (e) as example; of medical transporto it seemed to his 
delegition clearer and more concise than either the ICRC text or 
amendment CDDH/II/79. 

Sub-paragraph (c) 

13. Mr. MAKIN (United Kingdom) said that the only significant 
change proposed by the co-sponsors of amendment CDDH/II/79 to 
sub~paragraph (c) was the replacefient of the word Ilsea il by the 
word ""Tater", which was the same as the Yugoslav amendment 

of il(CDDH/II/3). The words "means h2.d again been omitted, as 
in sub-paragraph (£). 

Sub-paragraphs (d) and (e) 

There were no comments. 

14. The CHAIRMAN invited the Committee to consider article 21 
as a whole. The Committee could then either refer the article 
to the Drafting Committee, or set up a Working Group to propose 
a new draft of the article, or postpone further discussivn until 
the Committee had completed its consideration of the Section on 
medical transport, as it had done in the case of article 8 of draft 
Protocol I and article 11 of draft Protocol II, which also dealt 
with definitions. 

http:CDDH/II/SR.37


- 397 - CDDH/II/SR.37 

15. Mr. CALCUS (Belgium) said that the word "aquatique ll which 
occurred in the French versions of amendments CDDH/II/79 and 
CDDH/II/251 was not a very happy choice. He sugg~sted that it 
be replaced by either IIpar voie d'eau" or by "par voie maritime". 

16. Mr. KLEIN (Holy See) proposed that, in sub-paragraph (~)~ the 
words "medical personnel and equipment" be replaced by the words 
"medical and religious personnel and medical equipment". 

17. Mr. CZANK (Hungary) said that the IeRe t~xt was an excellent 
one~ but a few minor modifications were required to make it 
absolutely clear. Some of those changes - the distinction in 
English between "transportation" and "transports", the addition of 
the word "supplies" and the replacement of the word "sea" by the 
word "water'Lhad already been made in amendments CDDH/II/79 and 
CDDH/II/251. He would further propose, however, that, at the 
beginning of sub-paragraph (b) in both amendments) the word 
"transportation" - which coniti~uted a definitio idem per idem 
be replaced by some other word, such ar "conveyance". He was 
opposed to the Australian suggestion (CDDH/II/251) that sub
paragraphs (c), (d) and (e) of the ICRC text should be deleted. 
They would need to be maintained if t£1e Committee decided to have 
separate provisions for land, water and air medical transports. 
Amendments CDDH/II/79 and CDDH/II/251 amounted basically to 
improvements to the wording of the ICRC text; he therefore thought 
that there would be no sUbstantive problem~ concerning article 21 
and that the text~ with the amendments, could be referred to the 
Drafting Committee. 

18. Mr. SOLF (United States of America) said that he fully 

endorsed the views of the Hungarian representative;' article 21 

could be referred to the Draft:tng Committee. 


19. Mr. r1JARRIOTT (Canada) said he presumed that the Drafting 
Committee would be invited to handle Section :!:I entitled I1r1edical 
Transports" in the same way as it had handled other sections: 
i.e. to complete it5 consideration of the whole section before 
reporting back to Committee II. In particular, since article 21 
was concerned with definitions, it. might find it hatter to continue 
with the drafting of the subsequent articles before tackling 
article 21. 

20. Mr. POZZO (Argentina) said h8 ag:>:>eed with thOSe spea:~ers who 
had advocated the rep] ~c.;~ment of the wore!. U sea !? (\'1:"3. marftima) in 
sub-paragraphs (a) and (c); the question of the term by which it 
should be replaced was a-mattc-(' 1'Thich should be dec..Lded, on a 
consensus basis) either in the Dra~ting Committee or in a Working 
Group. 
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21. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that~ before deciding to refer article 21 to the Drafting Committee. 
Committee II should bear in reind that the question of the replace
ment of the word !iseal! by the word "water i1 was not a matter of 
drafting but a matter of Subst:lncr:. The worci 'Isea il was the one 
adopted in the second Geneva Convention of 1949. which contained 
rules which had been tested and proved in practice. To replace 
that term by !iwatern or to decide that the word fiseal1 should be 
extended to cover territorial waters~ inland waterways. rivers or 
lakes, any of which might become a theatre of military operations 
in the nature of a naval cngagement$ might have important 
consequences for the subsequent articles relatinc to hospital 
ships ~ etc. He personally vras in favour of replacing "sea H by 
"water" but. before sendinG article 21 to the Drafting Committee, 
he wished to see in more detail what the SUbstantive consequences 
of that change in definition would be. 

22. To rescue shipwrecked persons by taking them out of the 
water was to some extent a question of transport and should be 
dealt with in the Section on transport. The question was purely 
a draftin[ one and could be settled in the Draftin~ Committee. 
In any event, the definitions referred to the Drafting Committee 
would be merely provisional; they would not be finally settled 
until the Committee had t~ken decisions on all the articles in 
the Section entitled H;ledical Transportsl!. 

23. Mr. MARTIN (Switzerland) said that the representative of 
the Union of Soviet Socialist Republics had said many of the 
things he himself had intended to say) in particular in connexion 
with the "sea Y1 2nd "water" problem. He wondered whether the 
Drafting Committee could get very far in its consideration of the 
definitions before Committee I~ had completed its consideration 
of the other articles in Section II, which would give rise to 
plenty of discussion. 

24. He did not think that the versions in the different languages 
should try to follow each other too slavishly. 

25. Mr. de NULINE1J (International Committee of th~ Red Cross) 
said that, while all the other questions that had been raised 
were merely matters of drafting or of harmonizinc the different 
languages, the question of Hsea l1 or ;'1Awter fl was a matter of 
substance. 

26. 'The ChAIm~AN said he ar::;re:ed wi th th~ ICRC representative, 
all the other matters could be referred to the Drafting Committee. 
but the question of !lsea'1 or iY 1Ara ter f1 was one on which the 
Committee itself should t~ke a decision. Either it could vote 
on the matter at once or it could decide to postpone a decision 
until it had considered the othur articles in the section. 
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27. Mr. MARRIOTT (Canada) said that it was the considered opinion 
of the Canadian delegation that the replacement of "sea l1 by "water" 
was not a substantive problem but merely a drafting one. The term 
"sea li as used in the Geneva·· Conventions of 1949 and other inter' J 

national law texts had invari2bly been extended without any 
difficulty to cover all inland waterways whenever such waterways 
were affected by international activities. The purpose of the 
amendment was simply to bring the terminology into line with current 
practice; it was therefore not a sUbstantive question, but one of 
clarification. 

28. Mr. SOLF (United. States of America) said that the revised 

definiton of the term "the shipwrecked". adopted by the Committee 

for article 8 (b) (CDDH!II!240. p. 2) included the phrase: 

"persons ... wh~ are in peril at sea or on other waters .. . 1!. At 

that time, the same question had been discussed and the Committee 

had provisionally decided to use the expression 7~on other waters". 


29. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that it would be premature to vote on the subject. The Committee 

had not yet considered the articles which would be affected by a 

change in the definition. To put the words "seal! and "j.vater ll in 

square brackets would avoid any problem for the Drafting Committee. 

It was a waste of time to continue discussing the question in the 

abstract; it must be considered in connexion with the matters of 

substance which would arise during the consideration of the 

subsequent articles. 


30. Mr. ROSENBLAD (Sweden) said that the Drafting Committee might 
need some guidance on the matter. In his view there was already a 
consensus in favour of replacing the IrVord "sea" by ,the word "water!1. 

31. Mr. MALLIK (Poland) said he agreed with the USSR represen~' 
tative that it was premature to discuss the problem from the 
substantive standpoint. In discussing amendments to article 21, 
the Committee should not forget that the article referred to medical 
land transport as well as to water transport. The Drafting 
Committee could only draft articles 21 to 25 if it considered them 
as a whole. It might, therefore, be preferable to consider setting 
up a Working Group to deal with the drafting of the entire section. 

32. Mr. ONISHI (Japan) said that, as far as he knew, the 
expression nmedical transportation" was used only in the amended 
English text of article 21, sub--paragraph (a) for defining medical 
transports. He therefore proposed that it-might be desL~able to 
amalgamate sub-paragraphs (~) and (b) to avoid the introduction of 
an expression 1;vhich had no practical applicA. tion in the Protocol. 
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33. Mr. de MULINEN (International Committee of the Red Cross) 
said that when the ICRC had said that the question whether to say 
"sea" or "water" was important. it had neant that it must be clear. 
It had been seen that "sea" could be interpreted in different ''lays. 
The question of whether the Drafting Committee or Committee II 
took the decision was. however, secondary. 

34. Mr. MARTINS (Nigeria) said his delegation preferred the 
term "water", which was all-embracing and easily comprehensible 
to the layman. It was, however. inclined to the view that it 
was merely a matter of drafting. 

35. Mr. MAIGA (Mali) said that the Malian delegation thought 
that the Committee should take account of current events: the 
third United Nations Conference on the Law of the Sea had just 
begun and the Sixth Committee of the United Nations General 
Assembly was studying the Law of the Non~navigational Uses of 
International Water Courses. Both those activities were relevant 
to the question before the Committee. Rath0r than any of the 
terms that had been suggested, he would propose the use of the 
expression "international waterway" ("voie d'eau internationale"). 
which had the merit of taking into account the situation not only 
of countries with a seaboard but also of the land~locked countries. 

36. Mr. BOTHE (Federal Republic of Germany) 5 Rapporteur of the 
Drafting Committee, said he thought that article 21 could now be 
referred to the Drafting Committee. As to the choice between 
"sea" and "water"~ there seened to be a consensus that protection 
should be provided for medical transports on waters that could 
not be described as sea. He saw no reason for a vote. since no 
delegation seemed opposed to the idea of such protection. 

37. The CHAIRMAN suggested that the matter be referred to the 
Drafting Committee on the understandinr: that its report would only 
be made on the whole of Section II and that. if there were diver-· 
gent views in the Drafting Committee, two sol~tions might be 
suggested, one being placed in square brackets. 

It was so agreed. 

Article 22 - Search for wounded (CDDH/I; CDDH/II/249, CDDH/II/254) 
(continued) 

38. The CHAIRNAN said that two amendments to article 22 had been 
submitted: CDDHIII/249, sponsored by seven delegations, which 
proposed the deletion of the article. and CDDH/II/254, by the 
delegation of Cuba. 

39. Mr. de MULINEN (International Committee of the Red Cross) 
said that the purpose of article 22 was to emphasize that medical 
transports were involved in the search for as well as in the 
evacuation of the wounded, sick and shipwrecked. 
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40. Mr. SOLF (Unit&d States of America) said that his delegation, 
one of the sponsors of amendment CDDH/III249~ felt that the article 
was unnecessary and should be deleted. Search for· the wounded was 
a normal medical function~ recognized in Article 24 of the first 
Geneva Convention of 1949. Scarch for th2 shipwrecked was the 
subject of Article 27 of th2 ~econd Geneva Convention of 1949, and 
one of the main legitimate uses of medical transportation was to 
transport medical personnel in tIle performance of their medical 
duties~ as indicated in article 21 of draft Protocol I. It 
fol~owed that medical transportation could be used for the search 
for the wound&d~ sick and shipwrecked. If it were decided that 
article 22 was necesstry~ despite the existence of article 21(a)~ 
all the other things permitted to medica.l personnel would have to 
be included. The only thing that Protocol I should provide with 

respect to the use of medical transport in search operations was 

to impose restrictions. That was done in article 29 of the ICRC 

text and also in document CDDH/II/249. 


41. Mr. HEREDIA (Cuba) ~ said that the Cuban amendment 
(CDDH/II/254) was designed to ensure that medical personnel were 
protected in their search for the wounded by requiring prior consent 
for the search and evacuation of the wounded, sick and shipwrecked. 

42. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said he 
supported the views of the United States reprGsentative. Article 2~ 
as it stood provided nothing new, and should therefore be deleted. 

43. Mr. CLARK (Australia) said that his delegation would prefer 
to retain article 22 2S it stood. It extende6 existing law by 
covering a wider category of wounded, sick and ship~recked~ the 
definition of which was intended to cover both civilian and military 
personnel. The relevant articles of the first and second Geneva 
Conventions of 1949 Rainly referred to the milit~ry. In addition~ 
the Australian delegation saw the reference to medical transport as 
covering not only land and sea transports but a class of transport 
to be defined in article 21. Moreover, articl~ 21 covered not only 
the search but also the evacuation of the wGun~edj sick and ship
wrecked. 

44. I1r. KHAIRAT (Arab Republic of Egypt) said he a~recd with the 
United States representative that article 22. 3S it stood, added 
nothing new. If1 how~ver, it ware retained, refer0nce ou[ht to be 
made in it to articles 27 and 28 as ~Gll as to 2rticle 29. Never
theless ~ his delegation would rre f(.~r to ci,:;,lete tlH? article. 

45. Mr. f'1AKnJ (United Einf~clo:l:) so.iJ th2t he; tc!o~ ::.u.pi.:orted the 
proposal to clelete article:: 22. A:cticle 12 (1f tile S(,CO:JG Geneva 
Convention of 1949, Article 15 of the [curth Conv~ntion ~nt article 
17 of draft Protocol I already dealt with sc~rch. ~nd these rrovi·, 
sions seemed sufficit:-nt. :"ior,::over, it ,.·as perllJ.1;s l;nnecess,,;.t'y to 
include reference to search for the·sick. 
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46. Mr. ·ROSENBLAD (Sweden) said that at first sight article 22 
appeared unnecessary but~ for the reasons given by the Australian 
representative~ it might be wise to take another look at the 
problem. He would like to hear the ICRC representative's views 
on the mat·~er. 

47. Mr. SCHULTZ (Denmark) said that in the light of the 
Australian delegation's arguments, he was not convinced of the 
wisdom of simply- deleting the article; he felt that further 
consideration should be given to the question. 

48. lVIr. MARRIOTT (Canada) said he supported the United States 
delegation's view. He asked how the Chairman proposed to proceed 
with the vote. 

49. The CHAIRHAN said that the Committee would vote first on 
the amendment furthest removed from the original text of article 22~ 
namely, the proposal to delete the article (CDDH/II/249). If that 
amendment were rejected, the Committee would then vote on the 
Cuban amendment. 

50. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that he wished to carry the reasoninG of the representative of 
the Ar~b Republic of Egypt a stage further. The right of search 
could not be· the SBme for land and water transport:; moreover 9 

article 29 referred to medical aircraft. If the text of 
article 22 were left as it stood, confusion might arise with 
regard to transport by water. If the provision in article i2 
were to b~ retained it should be placed in the section dealing 
with transport by land, water and air. 

51. The ChAIRMAN said that} after voting on article 22 ~ the 
Committee would then discuss articles 23 at seq. There was a 
proposal to replace the ICRe text of article 23 by three new ones, 
one on transport by land. and two others on transport by water. 
He suggested that a Working Group of Committee II be set up to 
deal with both the draft inc and the suhstance of two whole groups 
of provisions. It would then be possible to introduce provisions 
on land or sea transport or both, as had been suggested. 

52. rlr. MARTIN (Switzerland) said that Article 16 of the fourth 
Geneva Convention of 1949 laid down, inter alia, that each Party 
to the Convention should facilitate the steps taken to search for 
the killed and wounde~ - though not the sick. Medical transport 
might be interpreted as one of the steps mentioned in t~at article. 

53. The task of the Conference was to reaffirm and develop 
humanitarian law and article 22 did seom to develop it a little 
further by referring to the sick as well as to the wounded and 
shipwrecked; it also dealt with medical transport~ not only 
medical means. 
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54. The Committee could tak(;! 2. decision (,n article 22 after it 

had studied a number of other articles, particularly article 29. 

Meanwhile, he would like to have some further clarification from 

the ICRC representative. He wondered whether it would be useful 

for the Committee to take a vote at that juncture. In view of 

his doubts) he for one would have to abstain. 


55. Mr. URQUIOLA (Philippines) said that in view of the 

differences of opinion, the Committee should take a decision by 

consensus rather than the vote. The text could then be referred 

to the Drafting Committee. 


56. f1r. de ~mLINEN (InterLational Committee of the Red Cross) 
said that the IeRC had not intended to imply anything in article 22 
other than what was specifically expressed in the wording. The 
article must be considered against the background of the two 
chapters on joint provisions and special provisions for medical 
air transport. If the whole of Section II was changed completely 
along the lines proposed in amendment CDDH/II/249. article 22 
could have a completely different meaning and might be combined 
with other articles. It might, in fact) be preferable to discuss 
article 22 in connexion with article 23 and the other articles in 
Chapter I on joint provisions. If the final draft contained only 
a few provisions of a joint character, additional provisions might 
be needed in the chapter on land, sea and air transport. 

57. Mr. SOLF (United Stat6s of America) said that article 22 
seemed to limit the functions of medical transport, which had been 
clearly ~efined in article 21) paragraph 1, as adopted by the 
Committee, to search and evacuation, without mentioning treatment 
of the sick and wounded. which was the primary function of 
hospital ships, or the transport of medical personnel. Search 
for civilians was, of course) a medical function and it should be 
remembered that wounded and sick could c~lso include civilians. 

58. Mr. CZANK (Hungary) said that article 22 as it stood in the 
draft did not fit into the joint provisions and should be deleted. 
He agreed with the representatives of the Arab Republic of Egypt 
and the Union of Soviet Socialist Depublics that, if it was desired 
to retain the basic idea. it should be inserted in some other 
article such as article 24. In any cass. it should apply to all 
medical transport. It would be prefer~ble. how~ver. not to reach 
any decision on article 22 until artic12s 23 and 24 had b~en 
discussed. 

59. Mr. OSTLRN UIorw2.Y) s2ic1 tl1C-ct h,:; wc~2 if; [~~vcllr ,:f dcletinc 
article 22 because. 38 oricinally worded) it limited the definition 
of medical transport ,alrGa,dJ ,:::,c!optccl in ",~t~cle 21. If i ~~ ','Soh:: 

thought advisable to mcnt~on trk ::,,::?r;;:l f('1r ~Iou)jdccl) it CCJul(l be 
included as one use of ~edic~l tr&ns~ort. 
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60. Mr. CLARK (Australia) said that his dele8ation considered 
the reference to search and evacuation as an example of the use 
of medical transport rather than a limitation of that use. His 
support for the retention of article 22 was to some extent based 
on the subsequent articles and the amendments submitted to them. 
It would, however, be preferable to postpone any vote on article 22 
or the relevant amendments until articles 23 and 24 had been 
discussed. 

61. The CHAIRMAN suggested that any decision on article 22 and 

relevant amendments be postponed until after the Committee had 

discussed articles 23 and 24. 


It was so agreed. 

62. The CHAIRMAN invited the Committee to consider articles 23 

to 25, beginning with article 23. 


Article 23 - Application (CDDH/1; CDDH/II/249 and Corr.l, 
CDDH/II/249/Add. 1 - 3, CDDH/II/252, CDDH/II/258) (continued) 

63. Mr. de rmLINEN (International Committee of the Red Cross) 
said that article 23 resulted from the ICRC's decision to devote 
one chapter to joint provisions and one to medical air transport. 
Paragraphs 1, 2 and 4 referred only to medical transport on 
waterways and paragraph 3 to amphibious transport. 

64. Mr. CLARK (Australia) said that the purpose of his delega
tion's amendment (CDDH/II/252) was to extend the second Geneva 
Convention of 1949 to a wider class of vessels than that covered 
in the Convention. It should present no particular difficulty 
because all medical ships and craft ought to be subject to the 
same laws. It would cover all medical transport at sea 
civilian and military hospital ships. lifeboats and small medical 
surface craft. The amendment to paragraph 4 of the ICRC's draft 
was a useful development. The wording of paragraph 3 of the 
amendment was also clearer than that of the original draft. 

65. f.1r. fllAKIN (United Kingdom). intrOducing amendment CDDHIIII24) 
and Corr.l, said that it was not clear from the English wording of 
the original text of article 23 whether it was merely a statement 
of the ICRC's understanding of existing law or whether it was 
intended to modify that law. If it was the former, it was 
inaccurate because civilian medical ships and craft at se~ were 
now covered by the fourth Geneva Convention of 1949 ani not the 
second Geneva Convention, and there seemed to be no relevant 
provisions in draft Protocol I. 
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66. It was also not clear what was meant by "sea rout~s", in 

paragraph 1. Since it had been generally agieed during the 

present discussion on definitions in articile 21, that the word 

"water" should be substituted for the word "sea", p~~agraph 2 

was no longer necessary. Paragraph 3 oould be included but 

obviously referred to the protection of ampbibious.craft. 

Paragraph 4 was inaccurate because it excluded the craft referred 

to in Article 27 of the second Convention of 1949. It was not 

clear whether the ICRC's intontion was to change the present 

rules; the amendment modified them with the purpose of advancing 

humanitarian law. The reason for the \..Ise of t!1e word "applica

tion" as the title of-article 23 was not clear. 


67. The intention of the sponsors of amendment CDDH/II/249 and 
Corr.l was to set out clearly the purpose of the article j to cover 
the coastal rescue craft referred to in Article 27 of the second 
Geneva Convention of 1949 and the capture or surrender of civilians 
being transported in hospital ships, as well as all the medical 
ships and craft which were implicitly ?overed in the Convention. 

Article 24 .- Protection (CDDHIl,; CG~;:III/21';9 and Corr.l, 

CDDH/III249/Add.-2, C~DE/II/258) (continued) 


Article 25 - Notification (CDDh/l_ COOH/II/24g ~nd Corr.l, 

CDDHIII/2491 Add .1) (continued) 


68. Mr. ROSENRLAD (SwcCcn), introducing his delcC2tion's amend
ment (CDDH/III249 I Add. 2) to article 24 cf. tLe ,j oir,t C:~j]]endrner!t 
(CDDH/II/249 and Carr.D said that while accepting in principle 
the text of articles 22 to 25 as proposed in the joint nmend~ent, 
he considered that tbe l'lording of pc.r_Y~l>c~ph 4 of 2.rticle 24 
Medical ships and craft .. as it appear~d in that am8ndmcnt~ ~ight 
be improved and clarified. 

69. Mr. ROTHE (PeCeral Republic of Geri.18ny) said that in its 
amendment (CDDH/III258) his de18[-;c.tion had ::;.dcpted the renumbering 
of article 22 and the following articles as proposed in 2.mendrnent 
CDDH/II/249 and Corr.l. His dele~ation's am0ndment could~ how
ever, be treated as an amendment to the origin~l text of article 23. 
In substance, it did not differ from nrticles 24 ~nd 25 of amend
ment CDDH/II/24g and Corr.l, but sug[csted a cl0arcr and more 
concise wording. If adopted by the COG~ittce, the two amendments 
could be discussed together by the Drafting Coswittee or a Porking 
Group. 

70. It was 3uggested that ~rticle 23 be ~cp12c~d by two articles, 
the first concerned only with ch<:n,:;,;s in the: sccc;nd Ceneva 
Convention of 1949 and the second wi~h ccscs not covered by th:lt 
Convention. The purpose of ;lis ci.c l0.[;i'l tien I s proposed 2rticle 24. 
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paragraph I, was to modify article 24, paragraphs 1 and 2 in 
amendment CDDH/II/249 in order to extend the protection given 
to hospital ships carrying wounded, sick and shipwrecked 
combatants or assimilated categories mentioned in Article 13 
of the second Geneva Conventioli of 1949 to cover hospital ships 
carrying civilians. Article 24, paragraph 2, corresponded to 
article 24, paragraph 4, of amendment CDDH/II/249. the wording 
used being similar to that of article 9, paragraph 2, which had 
already been adopted by the Committee. Paragraph 3 of 
artible24. which corresponded to paragraph 3 of article 24 of 
amendment CDDH/II/249 and Corr.l, was intended to simplify the 
complicated notification ~equirements of the second Geneva 
Convention as far as small coastal craft were concerned. 
Article 25, paragraph I, corresponding to article 25, para
graphs 1 and 2 of amendment CDDH/II/249, provided general 
protection for medical transport on water not covered by the 
second Geneva Convention of 1949, such as medical transport at 
sea other than hospital ships and medical transport in internal 
wa ter"s . 

71. Mr. aSTERN (Norway) said that his delegation's amendment 
(CDDH/iI/249/Add.l) to article 25 in the joint amendment was 
mainly of a drafting nature and should be referred to the 
Drafting Committee. 

72. The CHAIRMAN said that it would probably be necessary to 
establish a Working Group in order to deal with the questions of 
substance and drdfting connected with articles 23 to 25 and the 
relevant amendments. 

The meeting rose at 12.45 p.m. 
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SUMMARY RECORD OF THE TEHt'l'Y-EIGHTH i'mETING 

held on Tuesday, 18 March 1975, at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

ORGANIZATION OF WORK 

1. The CHAIRMAN said that at Em informal meeting of Committee 

Chairmen held on the preceding day; it had been agreed that the 

last three days of the present session~ namely, 16~ 17 and 18 

April, 1975, would be reserved for plenary meetings at which 

the reports of all Cormni ttees v.JOuld be comlidered. The technical 

services had therefor~ asked that 10 April should be set as the 

deadline for the submission to them of all reports. 


2. The Committee would thus be compelled to do as much vwrk as 

possible during the first week after Easter (on SaturdaY3 5 April, 

also) since two or throe days preceding 10 April must be devoted 

to the discussion and adoption of the Committee's report. On 

the other hand) members would be comparatively free from 10 April 

onwards. He suggested that at that time a preliminary c.iscussion 

be held on those parts of the Protocols which could not be included 

in the Committee's report. That preliminary discussion could 

also serve as an introduction to the third session of the Conference. 


3. Concerning the date of the third session) the majority view 
seemed to be that it should begin towards the end of April 1976 and 
extend until the beginning of June of that year, since it would be 
better if the Easter holiday did not fall in the mid-cUe of the 
session. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

Article 23 - Application (CDDH/I; CDDH/II/249! CDDH/II{252 
and Add.l, CDDH!II!265) (continued) 

Article 24 Protection (CDDH/I; CDDH/II/249 and Corr.l, CDDH/II/253" 
CDDH/II/258, CDDH!II/265) (continued) 

Article 25 ~ Notification (CDDH/I; CDDH/II/249, CDDH/II/258, 
CDDH!II!265) (continued) 

4. The CHAIRMAN pointed out that there had been a proposal to 
delete article 22 but that the Committee had decided to dp.fer a 
decision on that proposal until it had discussed articles 23 and 
24. A Working Group would be set UP to consider articles 23 and 
24 and to submit any proposals it consider~·:,j n2cessc.ry. 
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5. Mr. FRUCHTERMAN (United States of America) said that his 

delegation, as a co-sponsor, strongly supported the proposals 

contained in document CDDH/II/249 and Corr.l, and especially the 

proposed new articles 24 and 25. 


6. After careful study, his delegation had reached the conclusion 

that the text of article 23 proposed by the ICRC, and the amend

ments submitted by Australia in document CDDH/II/252, were 

inadequate. By way of background, he recalled that in February 

1973, the ICRC had convened a Meeting of Experts on Signalling and 

Identification SY3tems for Medical Transport by Land and Sea. 

That group, however, had shown a lack of enthusiasm for any 

sUbstantial additions to the second Gene7a Convention of 1949 and 

had felt strongly that efforts to achieve a common set of rules for 

all types of medical transport ought not to eliminate the special, 

privileged and protected status of hospital ships described in 

Articles 22, 24, 25 and 27 of the second Geneva Convention~ or the 

status of their medical personnel and crew. 


7. Those special privileges might be summarized as follows: 
first;; hospital ships were immune from attack. Second, hospita=
ships were immune :'rom capture. Third, notification of their 
characteristics must be given ten days before their first employment. 
Fourth, hospital ships could lea7e port even if the port fell into 
enemy hands. Pif:th , hospital ships were not classified as war· 
ships with regard to the length of their stay in neutral ports. 
Sixth, hospital ships could not be used for other purposes during 
the conflict. Lastly, the medical personnel and crew of hospital 
ships were i~mune from capture. 

8. CoaDtal rescue craft had the same status as hospital ships, 
but the experts who had net in 1973 had favou~ed two changes. 
First, coastal rescue craft shou16 be relieved of the requirement 
of giving ten days' notice in advance, since small craft depended 
more on marking and signalling than on a wide dissemination of 
recognizable characteristics. Second, temporary coastal rescue 
craft and other small craft should be protected in the same way as 
temporary meanp of transport. Such craft could be captured, but 
their medical personnel would have the status of retained personnel, 
while their crews would be prisoners of war. 

9. Both of those recommenda.tions could be implemented, either in 
the definitions section or ~hrough the proposal contained in 
document CDDH/II/24g and Corr.l. 

10. Concerning the position of article 23 in draft Protocol I, he 
pointed out that it had been :i.ncluded in a chapter entitled "Joint 
provisions", although, with the possible exception of paragraph 3, 
that article dealt solely with J1edical transport by sea. Hhy then 
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should it be included among the joint provisions? Since the 
provisions dealt with a particular type of medical transport - by 
sea or water - would it not be preferable to place them in a 
chapter devoted to medical transportation by sea rather than to 
call them - quite artificially - "joint provisions"? 

11. The same was true with respect to the title of article 23 
proposed by the Australian delegation in document CDDH/II/252~ 
namely "Application". He W8.S familiar 1,vith the terr.l "field of 
application" ~ but had never seen the ,lOrd Ii application" used alone 
and in the present case considered it misleading. 

12. The term "inland water" in paragraph 2 of the Australian 
proposal was also new and misleading~ since it was not used in 
the Geneva Conventions and was nowhere defined. Yet it was a key 
term, on the strength of vlhich a hospital ship or craft would be 
removed from the protection of the second Geneva Convention of 
1949 and placed under either the first or fourth Geneva Convention. 
Nor did he take any comfort from the opening words of that 
paragraph, namely~ "Subject to paragr,9.ph 4"~ since paragraph 4 of 
the rCRC draft stated i""erely that "Articles 22; 24 and 25 of the 
second Geneva Convention apply exclusivGly to civilian and military 
hospital ships". There were many ports around the ,vorld that 
were well within the interior of a country~ and he would assume 
therefore that those ports would be considered as being on "inland 
water". Yet it was proposed to extend Articles 22~ 24 and 25 of 
the second Geneva Convention of 1949, and those articles only, to 
hospital ships in inland waters. But what of Article 36 of the 
second Geneva Convention~ VIhich granted protection to the personnel 
and crew of a hospital ship ever wh~n ashore? Here they to be 
stripped of that protection by a mere stroke of the 'pen? He hoped 
not~ although that seeme0 to be t~e meaning of the Australian 
proposal. And what of the privilege contained in Article 29, 
which permitted a hospital ship to leave port even if that port 
had fallen into enemy hands? Was that humanitarian principle 
to be abolished? In brief, a hospital ship enjoyed its privilLged 
status wherever it might be~ and no distinction was drawn whether 
it happened to be on the high seas or elsewhere. 

13. On reading the Australian amendment (CDDH/II/?5?)) he was 
forced to ask himself what was the status of thc coastal rescue 
craft described in Article 27 of the second Geneva Convention of 
1949. If~ as paragraph 4 of the Australian proposal suggested, 
Articles 22s 24 and 25 of the second Geneva Convention of 1949 
applied to hospital ships only} it must be concluded that tho 
Committee was being asked to exclude those rescue craft from 
protected status. But ..'las the Committee actually prepared to 
take such a backward sta;;? 
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14. He also wished to stress his uneasiness with regard to 

paragraph 4 of the Australian text. Did that mean literally that 

only the three Articles mentioned in that paragraph should apply 

to hospital ships? After all, there were some seventeen Articles 

in the second Geneva Convention dealing with ilospital ships and 

transport. He hoped that it was not proposed to reduce that 

number to three Articles only. 


15. Lastly, he believed that the question under discussion was 
so complicated that it could not be reduced to the four. short 
sentences contained in amendment CDDH/II/252 and in the ICRC text. 
His delegation, together with several others, had offered an 
alternative approach in document CDDH/II/24S and Corr.l, which would 
call for two articles rather than one. Article 24 of that amend
ment dealt more fully with ships, craft or personnel already 
covered by the second Geneva Convention of 1949, while article 25 
of the amendment dealt with ships and craft not so covered. While 
the proposal was somewhat more elaborate than either the Australian 
or the ICRC texts, it offered a degree of precision which was 
lacking in those drafts and avoided the dangers of which he had 
just spoken. 

16. Mr. pozza (Argentina) hoped that the representative of the 
ICRC would explain the difference between the terms "sea routes" 
and "inland waterways" in paragraphs 1 and 2 respectively of 
article 23 of the ICRC draft. 

17. Mr. de MULINEN (International Committee of the Red Cross) said 
that the COrrlmi ttee should give care ful' consideration to the 
following four main points: first, should the Protocol include 
a provision such as that contained i~ article 22 of the ICRC draft 
concerning "search for wounded!l, and if so, how far should that 
provision go? Should it be mentioned in a general or in a 
detailed way? Secondly, concerning the field of application, the 
ICRC had added the reference to inland waterways in paragraph 2 of 
article 23 in order to cover these internal bodies of water, such 
as important lakes, which Kere not already covered in paragraph 1. 
It would seem desirable, therefore, to find one word which would 
cover all hospital ships and craft] whether amphibious or not. 
It would also, of cou~se, be necessary in that case to determine 
to what extent the protection granted to hospital ships would also 
be granted to o~her ships and craft. Third, the Committee should 
consider the desirability of including references to other documents, 
conventions and the like, since the ICRC, for its part, had been 
reluctant to include too many. Fo~rth, the Committee should also 
consider the question whether the contents of certain provisions, 
such as those concerning signalling, the use of the emblem and 
medical air transport, should be made compulsory or optional. 
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18. r.:r. DENISOV (iJl{rainian Soviet Socialist ?,:;~'ublic) 3aid that 
his delegation wholeheartedly supported the Hungarian proposal for 
the composition of Sectio~ II as contained in ~0cumellt CJDH/II/265. 
It considered the title proposed for t~at S?ctio~, nam~ly 
"f1edical transports and trcJ.nsportation"] es)eciFtlly ::cppropriate, 
since it vJaS more accurate' than the term "lV!edicc:l ~;ransportli used 
in article 21. '!.'he breakdO'.'1!1 given in the Hungerian proposal 
would also furnish an excellent basis for discu~sion and, by 
referring to both the ICRC text ;:md the 9roposal contained in 
document CDDH/II/249 and Carr.l, would seem to offer a good way 
o~t of what was now a rather confused situetion. 

19. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) fully 
shared the concern of the ICRC to improve the protection of 
medical transport on inland vlaterways, but J.greed with the United 
States representative that the attempt to provide such protection 
in article 23 was not very happily worded. Certainly, the second 
Geneva Convention of 1949 did describe and define the protection 
which should be given to hospital ships and medical transports, 
but the references to the first and fourth Geneva Conventions of 
1949, in paragraph 2 of article 23, were not very helpful for the 
purpose of providing protection on inland waterways. The first 
Geneva Convention of 1949, for example, provided no protection at 
all once the medical personnel were on land. 

20. Moreover s in the case of an inland waterway which was under 
the control of one party to an inland conflict, the transport of 
the wounded and sick should not require notification ten days in 
advance, since the territory in question was not connected with 
international shipping and the military op0rations in question were 
not being conducted on the high seas. In such cases, it might be 
useful to draw a comparison br.,tween l'i2.ter <,nd air transport. 

21. Furthermore, in connexion with the problem of rescue, it 
should not be forgotten that time might vary well be of the essence 
on such 'inland waters as 1&kes 3 ospecially in the cold season of 
the years when human beings could not be axpccted to survive for 
more than an hour in cold water. He suggested that such 
situations should be borne in ~ind by the Working Groue which was 
to be set up to deal with 2rticlcs 23 and 24. 

22. Lastly. he hoped that the Workin~ Group ~o~ld be ~ivcn 
sufficient time to consider 8.11 tbe n.;::licc:.l ::md l"c;al -3.spects of 
the question, since, on th2 b~sis of his o~n cX~0riQnce at the 1973 
Meeting of Experts ~ the 9L'ob lens of 1<;;3. t::l' tran~;jJ0rt ;lad ;li therto 
been dealt with only Eur(rficia~ly. 

23. l'Tr. D:C;DcrES (Ncthc:rlE::lcS), sil~'p()r~;inG :ll';~'''ylrr'r:;nt Cl);:)!':!/II/ ?49 and 
Corr.l which drew a distinction be:tiv;;,'.-::n hos!)itJl s~'i;:;s at sea and 
other medical craft th,qt u::l~.<llly navicstcd in C02.st2.1 and inl2.nd 
"Iaters) said t!lat the ICiL~ text of [~·cticli.~ 23 had alw.:'!ys \\'orri-::d him 
since it ornJ no such (i:::t','··cti,'l'1. 
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24. Mr. CLARK (Australia), introducing his delegation's amendment 
to draft Protopol I, article 23 (CDDH/II/252), Said that there 
were marked deficiencies in the ICRC text and pointed out that the 
Australian delegation had not been invited tp attend the 1973 
Meeting of Experts, nor had it "received a rep(Jrt on that [Ij(:eti.r.g. 
He wished to ask three questions which might be added to the list 
sugg~sted by the ICRC, as follows: first, in what respects were 
the provisions of the second Geneva Convention of 1949 deficient? 
Second~ w6at vessels were to be covered by draft Protocol I? And~ 
third, what protection was to be offered to medical ships and craft 
under that Protocol? It was the Australian deleg.tion's view 
that any difficulties that might arise as regards inconsistencies 
between the second Geneva Convention of 19~9 and the draft 
Protocols would be removed by applying that Convention to a wider 
category of medical ships and craft, not only at sea but in other 
wat~rs~ Particular problems must be examined; btit ~o develop 
different laws for some craft at sea and other craft in inland 
waters would not solve the problem but create mo~e inconsistencies 
between the Conventions and the Protocols. 

25. It was his delegation t s view 'cleat all lilc:d:Lsa1 ship'" and c::.'aft 

should be subject to the same law3 on SU(;~l TIl:l.CtCT'3 3S the ri:ht 

of control and search, status i:1 neu~~ra1 ~orts: :~he use ')f t;-le 

Red Cross emblem, specia] protection of crews a,C psrsD~nel, 


d}scontinuance of protection, prohibition of :~2prh;als, and 

stipulations to avoid depriving medical ships and craft of protec

tion wherever they might be. 


26. He suggested that it might be advisable to set up a 1';cl'1:ing 

Group to examine the second Geneva Convent~on or 1949 ~s rega~ds 


the coverage of hospital ships aDCi othe!' Dedica1_ Cl'2"ft, 


27. Mr.-BOTHE (Federal Republic of Germany) said that he ae:rceG. 
wi th the Australian representati ',Te \ s suggestion that a iIor"kinG 
Group shouJd be set up. "Medical c~aft othe~ then hospital ships 
should be protected, but the question of wha~ the rules of that 
protection were had to be decided. The Un:~ced St"'-tes represen
tative had rightly pointed to tIle distincticn 1:1"'icl1 e):~~:=:ted betlveer: 
the protection provided under the second Geneva Con¥ention of 1949 
for hospital ships and that provided unde::..' the first; a",1J fourtl1 
Geneva Conventions of 1949 for medical units a~d t~2nEpo~t. 

28. His delegation considered that the second Convention ~as a 
balanced document which, on the one hand, ~2de it more dii"ficult 
for hospital ships and craft to obLain protection ~han did the 
first and fourth Geneva Convention:: for nedi cal t:.~2.?l:Jpo::' c. But, 
on the other hand~ the second Con--.lei)tion p:;:-,ov~d-?d a 11'o::."e far
reaching protection. His delegation therefore CGuld not sUDport 
the Australian amendment, ",hich 1;ould g::oant thc \lr:;_Ll~r p::oo'cection 
of .the second Geneva Convention of 1949 to sh:ips and c_";"1_ft -,;hich 
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did not meet the difficult requirements which that Convention set 

as a condition of such protection. He fully 60ncurred with the 

substance of amendment CDDH!II/249 and Corr.l from which his own 

delegation's amendment (CDDH/II/258) oLly differed in drafting. 


29. Mr. MAKIN (United Kingdom) said that the debate clearly sho\'Jed 
that draft Protocol I should contain one or more articles relating 
to hospital ships and craft - one of the main points in amendment 
CDDH/II/249 and Corr.l - rather than the ICRC text of article 23 
relating to application. Rules covering medical transport on land 
should be set out in a separate article as specified in anendment 
CDDH/II/249 and Corr.l. 

30. The CHAIRMAN declared the debate on article 23 of draft 

Protocol I closed and said that the article would therefore be 

sent to the Working Group. 


31. He invited the representative of the ICRC to introduce 

article 24. 


32. Mr. de MULINEN (International Committee of the Red Cross) said 
that article 24 was self-explanatory and was subject to the same 
remarks as those he had made in connexion with article 23. The 
article was naturally subject to cha~ge if, as certain delegationc 
had suggested, the "joint provision" was expanded. 

33. Mr. CLARK (Aust~2Iia), introducing his delegation's amendment 
(CDDH!II!253), said that the amendment sought ~o expand the 
protection of medical transport as set out in the IeRC text of 
article 24 to cover all medical staff, equipment and transport, 
in order to make it quite clear that they were to b~ respected and 
protected whether or not in convoy. 

34. Referring to the proviso in article 23 covering medical air'" 
craft, he suggested th~t its consideration might be deferred until 
the Working Group had examined it, taking into account the 
Hungarian proposal (CDDH/II/265) and the question whether article 
23 might be retained, or divided and placed in another part of 
draft Protocol I. 

35. Mr. MAKIN (United Kingdorr), referring to amendment CDDH/II/24g 
and Corr.l, siid. that the reRC draft of article 24 was intended to 
cover land Vehicles as well as hospital ships, coastal craft and 
other medical shipS and craft, some of which were already covered 
by the first and second Geneva Conventions of 1949. Article 24, 
paragrap~ 2, of draft Protocol r stated that "Articles 12 and 13 
apply, by analogy, to means of medical transport, subject, in the 
case of medical aircraft, to Articles 27, 28, 29 and 32". Article 
12. paragraph 3 of the ICRC text urged Parties to the conflict to 
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make known to each other the location of fixed medical units 3 which 
was nothirtg more than nonsense. Article 24, paragraph 3, specified 
certain acts as not being harmful 3 but it was unnecessary to 
reproduce them in the a~ticle sinc~ they were fully set out in the 
second Geneva Convention of 1949. 

36. Turning to the Australian amendment to ,article 24 (CDDH/II/253), 
he said that it was incomplete, since it omitted to refer to the 
important points mentioned in Article 34 of the second Geneva 
Convention of 1949~ 

37. His delegation considered that medical land transport and 
medical sea transport should be covered by separate articles. 
Article 24 should therefore be redrafted and confined to land 
vehicles. 

38. He noted that there seemed to be general agreement that the 
restrictions mentioned in the fourth Geneva Convention of 1949 
concerning transport not in convoy should be removed. 

39. Mr. CZANK (Hungary), introducing his delegation!s working 
paper on draft Protocol I~ Section II (CDDH/II/265), said that it 
contained certain ideas on the rearrangement of the chapters and 
articles of that Section. The title of the Section should be 
"Medical Transport~ and Transportation". 

40. He appreciated the comments made by the representative of 
Japan at the thirty-seventh meeting (CDDH/II/SR.37) concerning the 
word "transportation", but considered that "transport and 
transportation" did not refer to the same thing 9 and it would be 
better to keep the two definitions. 

41. Referring to Section II, Chapter I, he said that his 
delegation wished to suggest that there should be three articles 
concerning advance notification and general protection of medical 
transport. 

42. He had listened to statements suggesting that the fourth 
Geneva Convention of 1949 should be reaffirmed and developed in 
order to provide for the better protection of different kinds of 
medical transport, but he felt that it was unnecessary to repeat 
what was laid d01l'In in the Geneva Conventions. 

43. He pointed out that article 23 should be divided into three 
articles dealing with various categories of medical transport and 
said that that was the purpose of the amendment concerning 
Chapter II - "Protection of Medical Transports". 

44. Rules governing the protection of the three categories of 
medical transport soecified should be included in the three articles, 
as suggested on page 2 of the working paper. All the types of 
medical transport mentioned also appeared in the Protocols of 1949. 
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45. Chapter III - "Special Provisions for Medical Aircraft" 

(CDDH/II/265, p.2) gave rise to no problems. 


46. Turning to amendment CDDH/II/249 and Corr.l, he noted that it 

was now suggested that the sole article of Chapter II should be 

entitled "Protection of Medical Vehicles"~ and considered that, 

legally speaking, a chapter should contain at least two articles. 


47. According to the same document, the title of article 24 should 

be amended to read "Medical Ships and Craft" and the title of 

article 25, to "Other Medical Ships and Craft". There seemed to 

be some discrepancy in the suggested titles, since the ICRC text 

of article 21 ("Definitions") mentioned only "medical ships and 

craft" and the definitions given included all the different means 

of medical transport used at sea. He therefore wondered what was 

meant by "Other Medical Ships and Craft" in amendment CDDH/II/249 

and Corr.l, and said that draft Protocol I should not contain a 

separate chapter on medical ships and craft. Perhaps articles 

24 and 25 mentioned in the amendment could be amalgamated. 


48. The CHAIRMAN suggested that r1r. Krasnopeev (Union of Soviet 
Socialist Republics) should be the Chairman of the proposed 
Working Group on the articles of draft Protocol I now before the 
Committee, but as Mr. Krasnopeev had suggested that Mr. Deddes 
(Netherlands) would be better qualified in that particular respect, 
the latter was appointed Chairman of the Working Group which 
included as members Mr. Krasnopeev (Union of Soviet Socialist 
Republics), Mr. Deddes (Netherlands) (Chairman), Mr. Czank (Hungary)~ 
Mr. Mallik (Poland), Mr. Makin (United Kingdom), Mr. Solf or 
Mr. Fruchterman (United States of America), Mr. Pozzo (Argentina), 
Mr. Clark (Australia), Mr. Calcus (Belgium), the representatives of 
Ghana, Japan and either the Arab Republic of Egypt or Algeria. 

49. He had avoided suggesting the names of representatives who 
were already serving on the Working Group on article 18 bis, so 
that the two \A[orking Groups could Hork simultaneously. - 

50. Mr. de MULINEN (International Committee of the Red Cross) said 
that the IeRC had realized that there might be a danger of dealing 
with the protection of medical transport under a joint provision_ 
and had at one time considered the idea of separate treatment. 
The reference to articles 12 and 13 in the present text of article 
24 would cover ships as well as other means of medical transport 
and the words "whether alone or in convoy" in article 24 would 
cover ships of all sizes. A large hospital ship would need the 
same protection as a medical unit, however~ and the ICRC had 
therefore considered it best to have a joint provision. It would 
not insist on the idea, however, if the Committee preferred 
separate provisions. 
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51. The CHAIRMAN suggested that articles 23 and 24 should be 

referred to the Working Group. 


It was so agreed. 

52. The CHAIRMAN invited the representative of the IeRC to 
introduce article 25~ and said that the Committee should then 
consider amendment CDDH/II/249 and Corr.l. The proposal to 
reposition article 25 as article 22 had been supported by Hungary 
in document CDDH/IIi265. 

53. Mr. de r'WLINEN (International Committee of the Red Cross) said 
that apart f~om article 21 (Definitions), article 25 was the only 
one which so fa:;:' had not been proposed for removal from the 
Chapter on joint provisions. Its contents were self-explanatory. 
The ICRC considered the p~ovision - that no particular form of 
notification should be specified - as essential for clarity and to 
eliminate any formal step that might prove impracticable in times 
of emergency. The question of notification of hospital ships in 
conformity with Article 22 of the second Geneva Convention of 1949~ 
as provided for in paragraph 2 of the ICRC text~ would no doubt 
appear on the Working Group's agenda. 

54. Mr. SOLF (United States o~ America) said that the sponsors of 
the amendment to a"'-~ticle 25 in document CDDH/II/249 and Corr.l 
agreed that the article on notification should be a joint provision. 
They would have had no objection to the ICRC idea that no 
particular form of notification should be specified if it had been 
consistent with the rest of draft Protocol I. Article 30~ how
ever, called for specif~c mention of the number of medical aircraft, 
their flight altitude and means of identification, while article 4 
of the annex to draft Protocol I required the identification to 
relate to the ~ather formalistic flight plan prescribed by the 
Convention on International Civil Aviation. There was a strong 
case for the necessity of an agreement in article 27, while 
articles 28, 29 and 30 required specific advance notification. 
His delegation had co~sponsored the amendment in document 
CDDH/II/249 and Corr.l ~ith those considerations in mind. 

55. Mr. MAKIN (United Kingdom) said that he supported the amend
ment in document CDDH/II/249 and Corr.1 9 but hoped that the 
existence of an art:~cle on notifi':)ation "fould not be taken to mean 
that medical transport was not protected until the notification 
had been made and its receipt acknowledged. There had been 
recent wars lasting for ~o mo-e than a week, and it would take 
longer than that tc notify the enemy of identification 
characteristics and obtain a receipt. It should be clearly under
stood that the absence of notification or receipt in no way reduced 
the protection to be [Si VO,1 to medical transport. He would welcome 
confirmation that t~e IeRC shared that view and looked upon 
notification merely 2S an additional aid to identificati~n. 
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56. Mr. de MULINEN (International Committee of the Red Cross) said 
that he fully shared the United Kingdom reprenentative's view. 
The ICRC would have no objection to the use of more precise wording 
if the Committee so desired. 

57. Mr. MALLIK (Poland) said that article 25 was closely related 
to articles 23 and 24. He therefore suggested that it should be 
referred to the Working Group which was to deal with those articles. 

It was so agreed. 

REPORTS OF THE WORKING-GROUPS 

58. The CHAIRMAN said that it might be necessary for the Working 

Group to consider article 22. 


59. He would place on the agenda for the meeting on Thursday, 

20 March~ the reports of the Working Groups dealing with articles 

on general protection in draft Protocol II still pending and also 

of the Working Group on Combat Zones. Some thought would also 

have to be given to the problem raised by certain members of the 

Drafting Committee with regard to article 11 of draft Protocol I. 


60. In reply to a question by Hr. MAKIN (United Kingdom), 
Mr. NARTINS (Nigeria), Chairman of the Working Group on article 
18 bis, said that it W2.S hoped to have the Working Group's report 
available by Friday, 21 filarch. 

61. The CHAIRMAN said that he would be glad to have confirmation 
the next morning that the report would be available, by that time. 

62. In reply to a question by Mr. CLARK (Australia), the CHAIRMAN 
said that he doubted whether the report of the Working Group on 
Reprisals would be available in time for the Committee's meeting 
on Thursday, 20 March. There was to be a meeting of the Working 
Group the next morning under the Chairmanship of the representative 
of Bangladesh, with the participation of the representatives of 
Canada, Brazil and Iraq from Committee II and of two representatives 
from Committee I, but there had been some difficulty in selecting 
participants from the latter. Committee III did not wish to 
participate. 

The meeting rose at 12.20 p.m. 
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SUMfJTJ\RY RECORD OF THE THIRTY-NINTH MEETING 

held on Thursday) 20 March 1975, at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

ORGANIZATIO~ OF WORK 

1. The CHAIRJviAN said that the Committee's discussion on medical 

transport had been interrupted to enable the discussion on the 

relevant sections of draft Protocols I and II to be concluded so 

that the Rapporteurs of the Working Groups could draw up their 

reports. Those reports had to be considered by the Committee in 

time for its comments to be taken into account by the Rapporteur 

before the final reports were handed to the technical services on 

a date to be fixed by the Secretary~General. 


CONSIDERA'I'ION OF DRAFT PROTOCOL I (CDDHI 1) (continued) 

Article 11 - Protection of persons (concluded) 

Report of the Drafting Committee (CDDH/II/272) 

2. The CHAIR~~N said that certain provisions of article 11 had 

been left in abeyance, and he invited the Committee to consider 

the report of the Drafting Committee on that article (CDDH/II/272). 


3. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Con@ittee~ said that the Committee had asked the Drafting 
Committee to draft provisions on medical record-keeping and on 
grave breaches, to propose an appropriate place for. those provi
sions and to consider whether any consequential changes might be 
required in the light of the new paragraphs) In what were then 
paragraphs 3 and 4 of article 11. 

4. The sequence of paragraphs 1 to 3 remain~d unchanged. These 
paragraphs contained the basic prohibition of what reisht be described 
as inappropriate medical treatment. Paragraphs 4 to 6 provided 
additional safeguards: the most important was the provision on 
grave breaches, which had been placed first, followed by those on 
the right to refuse surgical operation and on record-keeping. 
Paragraph 4, on grave breaches, would have to be reconsidered when 
the question had been dealt with by Committee I. but it had been 
the unanimous view of Committee II that a provision should be 
drafted meanwhile to show its ideas on the subject. There were 
two conditions in the definition of a grave breach: first. there 
had to be a violation of paragraphs 1) 2 or 3 of the article, and. 
secondly, such violation had to be such as ~eriously to endanger 
the physical or mental health or integrity of ~ny persons described 
in paragraph 1. Paragraph 5 remained unchanged. 
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5. With regard to paragraph 6~ he reminded the Committee that 
it had agreed as a compromise to have different degrees of 
obligation for different categories of persons with regard to 
medical record-keeping, which would be compulsory for the proced
ures mentioned in paragraph 3 ~nd strongly recommended in other 
cases. Since article 11 applied to the relationship between 
the Occupying or Detaining Power on the one hand, and the popula~ 
tion in the occupied territory or the detained persons on the 
other, it must be made clear that record-keeping was not required, 
in an occupied territory. for cases in which the Occupying Power 
was not involved. That was the purpose of the phrase l1if that 
donation is made under the responsibility of that Party l1. The 
second sentence of the paragraph took the form of an "endeavour" 
clause applicable to detained persons in cases other than those 
covered by paragraph 3. 

6. A small drafting change had been made in paragraph 3, the 
words 'ifor transfusion" having been added after the word I1blood". 
The Drafting Corr@itteehad also reconsidered the article as a 
whole in the light of the new provision on record-keeping and of 
the need to draft parallel provisions for draft Protocol II. It 
had considered certain drafting changes appropriate for para
graphs 1 and ~ in particular since several delegations had felt 
that some clarification of the meaning of those paragraphs was 
necessary. It had been in unanimous a~reement on the wording of 
the changes but had placed the passages concerned in square 
brackets since they did not come within its terms of reference. 
The square brackets had been omitted from the French text3 where 
they had been placed round the words l1 autrement" and "qui 
seraient, dans des circonstances analogues, appliquees~des 
ressortise~nts de la Partie accomplissRnt l'acte qui ne sont en 
rien priv€s de libert~" in paragraph I, and ro~nd the words "Sous 
r~serve des dispositions de l'alin€a 1" in paragraph 2. 

7. The party envisaged as the one conducting the medical 
procedure in question, was clearly the Detaining or Occupying 
Power and the standards which it should apply were those which it 
n6rmally applied to its own nationals. In order that there 
should be no eXC\lse for applying different standards to free and 
to detained persons, it should be made clear that the standards 
to be applied were those applicable to free persons in similar 
medical circumstances. The Drafting Committee had intended the 
word "medical" to appear before the word "circumstances" in the 
second set of square brackets. 

8. It had been asked whether paragraph 2 was intended to exclude 
any life-saving amputation as being a physical mutilation, or the 
taking of skin for grafting on to another part of the person from 
which it had been taken, as in the case of burns} for ~xample as 
being a removal of tissue. Subject to the provisions of 
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paragraph 5. both those operations would be permitted under para
'graph l~ which prohibited only those procedures which were not 
indicated by the state of health of the person concerned and which 
were not consistent with accepted medical standards. The examples 
quoted were procedures both indicated by the Ltate of health of 
the person concerned and consistent with accepted medical standards. 
They were also not prohibited by paragraph 2~ which must be read in 
conjunction with paragraph 1. But, to make the point still 
clearer~ it was proposed to replace the words "In particular it is 
prohibited" by the words "Subject to the provisions of paragraph 1> 
it is~ in particular, ... 11. 

9. Mr. GAYET (France) said that the word "ablation" used in the 

French text of paragraph 2 (c) could relate only to tissues or 

organs which were removed and rejected~ as in the case of an 

appendectomy or tonsillectomy. He proposed that it should be 

replaced by the word "prelevementl!. 


It was so agreed. 

10. Mr. MARRIOTT (Canada) said that the word "provision" in the 

passage in square brackets in paragraph 2 should read "provisionsl!. 


11. The CHAIRMAN suggested that the Committee should adopt the 

Drafting Committee's text} as amended, by consensus. 


12. Mr. KRASNOPEEV (enion of Soviet Socialist Republics) said 
that a decision would first have to be taken on whether or not to 
retain the passages in square brackets. 

13. The CHAIRMAN invited the Committee to considei those passages. 

The Committee decided to retair. the word 1V0therwise" in the 
first set of square brackets in paragraph 1. 

14. The CHAIRMAN said that the wording in the second set of 
square brackets in paragraph 1 was far clearer than the original 
text. 

The phrase in the second set of square brackets was approved~ 
the word "medical lV having been inserted before the word 
"circumstances ll 

• 

15. Mr. FIRN (New Zealand) said that he would be interested to 
know the purpose of the foot-note to para[raph 1. 

16. Mr. BOTHE (Federal Republic of Ger~any), Rapporteur of the 
Drafting Committee, said that the Draftinp; Committee had decided to 
refer to IIhostilities or occupation H

, whereas in other relevant 
articles the phrase "related to a situation referred to in Article 
2 common to the Conventions YY vras used. The Drafting Committee of 
the Conference would have to decide which term should be used 
throughout the relevant articles. 
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17. Mr. FIRN (New Zealand) said that reference to Article 2 common 
to the Geneva Conventions might make the scope of the paragraph 
narrower than would a reference to article I of the draft Protocol) 
paragraph 2 of which covered wars of national liberationo 

18. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 

Drafting Committee, said that he understood that the current inter.. 

pretation of article 1 of the draft Protocol to be that such 

situations would also be covered by reference to Article 2 common 

to the Gene~a Conventions of 1949. 


Paragraph l, as amended, \ATaS approved by consensus. 

19. The CHAIRMAN invited the Committee to take a decision on the 

phrase in square brackets in paragraph 2. 


The phrase in square brackets was approved. 

Paragraph 2, as amended, was approved by consensus. 

20. The CHAIRNAN said that paragraphs 3 and II had been approved 
before being referred to the Drafting Committee. 

Paragraphs 5 and 6 were. apnroved. 

II . Article 11 as amended was adopted by consensus.

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued)* 

Article 15 - General protection of medical duties (continued)** 

Paragraph 3 - Proposal by the 'lorking Group (CDDHIIII2f)7) 

21. Mr.- BCHULTZ (Denmark») Chairman of the Working Group, said that, 
in drafting its pro~osal (CDDH/II/267), the Working Group had 
wished to confirm the principle of the non-denunciation of wounded 
and sick which appeared in the ICRC text. That principle had 
already been establish2d :ion 1959 by the 1!orld r'ledical Association, 
the International Committee of ~Hli tary "Iedicine and Pharmacy> and 
the International Committee of tl:1e Red Cross. The Working Group 
had considered whether it would not be enou~h to rely on the 
references to professional ethics in paragranhs 1 ~nd 2 of article 
16, but had concluded that it would be better to express the 
principle exactly in the Protocol. 

1/ For the text of o.rticle II, as aC10pted see the report of 
Committee II (CDDH/221/Rev.l, annex II) 

* Resumed from the thirty-fourth meeting. 

** Resumed from the thjrty-first meeting. 
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22. In the course of its discussion) the Working Group had 

d~cided that it ought not to introduce a regulation in draft 

Protocol II which would violate the principles of the sovereignty 

of States and of non-interference in their internal affairs~ which 

were laid down in article 4 and had been agreed upon by Committee 

in the report of that Committee's Working Group B (CDDH/I/238). 

That had been the crucial point which had caused it to include the 

words "except as provided for in the law in force prior to the 

beginning of the conflict". 


23. The last sentence in paragraph 3 of the ICRC text stated 

"Compulsory medical regulations for the notification of communi

cable diseases shall however be respected il 

, but the Working Group 

felt that that point was sufficiently well covered by the phrase 

"except as provided for in the law in force prior to the beginning 

of the conflict". The regulations referred to in the ICRC text 

did not call for a detailed list of names of those suffering from 

communicable diseases but only for a statistical report. 


24. Paragraph 3 of the ICRC text stated that no person engaged 
in medical activities might be compelled to give to 11any authority" 
information concerning the sick and the wounded. The words "to 
the adverse Partyii were used in article 16 of draft Protocol I. 
The Working Group had discussed the advisability of including similar 
words but had concluded that it would be better not to use that 
wording. The word "authorityii, in particular, would inevitably 
give rise to certain difficulties in non-internQtional conflicts 3 

since either side might question whether the other could rightly 
be considered an iiauthority". After all, article 16 3 paragraph 3 
was intended to protect not only the wounded and the sick but also 
medical personnel~ who should not be compelled to take sides in a 
non-international conflict. 

25. With regard to the last sentence in the Working Group's text, 
he explained that, although some principles of penal law were 
dealt with in article 9 of draft Protocol II, the Working Group had 
expressly wished to exempt medical personnel from punishment "for 
lawful refusal to provide such information". 

26. The foot-note to the Working Group's proposal was of a purely 
drafting nature and could be referred to the Drafting Committee of 
the Conference if the Committee itself was unable to reach agree
ment on it. 

27. In conclusion, he wished to extend to all members of tho 
Working Group his sincere thanks for their positive and fruitful 
co-operation. 
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28. Mr. GREEN (Canada) said that. as a lawyer, he found it 
difficult to accept the words "in his opinion" in paragraph 3, 
(CDDH/II/267) since that would seem to leave it entirely to the 
discretion of the doctor in question to impart information) 
perhaps for political reasons. That was inconsistent with the 
phrase "lawful refusal to provide such information" in the second 
sentence and would seem to hiply that the doctor had a right to 
rewrite the law whenever he' wished. He was aware that the words 
"likely s in his opinion!:, appeared in an amendment to the 
corresponding article of draft Protocol I; but the last sentence 
of the Working Group's text did not. He therefore proposed that~ 
if the Committee decided to a.dopt the proposal of the Working 
Group, the words "in his opinion iJ should be deleted. 

29. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that he had already had occasion to speak about article 16 in 
connexion with the rights and obligations of doctors and the 
question of the extent to which doctors could be co~pelled to act 
in violation of their medical and humanitarian duties. In the 
case of international conflicts, there was general agreement that 
they could be compelled to give information only when it was 
necessary to report cOli~unicable diseases. 

30. The Committee had considered that there should be no 
compulsion for doctors to give information concerning their 
suspicions in the matter of a comr.-.oD law crime. 

31. It should be pointed out that according to the proposal 
made by the Working Group such an obligation would be valid in an 
armed internal conflict not only in cases of common law crimes 
but also in the case of political crimes;; since every government 
considered those who had sided a~ainst it as political criminals. 
Many historic c~ses could be cited of individuals regarded by the 
authorities of former days as dangerous political criminals who 
had afterwards become Heads of State. That had even occurred 
many times in the case of Napoleon. It was therefore clearly 
necessary also in the case of an internal conflict to protect 
medical personnel against abusive external pressure and to allow 
the doctor himself to decide if he should act as a doctor or as a 
participant in the armed conflict. 

32. He agreed with the Canadian representative that the word 
"lawful!! in the second sentence should be deleted, since that 
word was obviously inapplicable in the present case from both 
the legal anti the medical point of view. 

33. Mr. IJAS (Indonesia) saiJ that his delegation had originally 
supported the proposal to delete paraGraph 3 bf article 16 but was 
willing to accept the compromise text proposed by the Working 
Group. It considered that te~t a ~reat improvement on the IeRC 
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text, particularly since it provided an exception with respect to 
the "law in force". It feared, however, that the phrase "prior to 
the beginning of the conflict" might constitute an interference 
with the right of a Government to enact legislation at any time, 
even after the outbreak of an internal conflict. He therefore 
proposed that those words should be deleted. If there was no 
cQnsensus on the matter, he would only ask that his views should 
be included in the records. 

34. Mr. NOVAES de OLIVEIRA (Brazil) said that his delegation,did 
not feel that the words "prior to the beginning of the conflict" 
constituted a limitation on the right of a State to enact new laws. 
Those words only described the span of time during which medical 
activities were to be protected: if those activities were in 
accordance with the law in force prior to the beginning of the 
conflict 3 they would be protected. He therefore favoured the 
retention of the phrase in question. 

35. Mr. SCHULTZ (Denmark), Chairman of the Working Group, replying 
to the Canadian representative's comments, said that he failed to 
see anything illogical in the Working Group's text. The Working 
Group had carefully considered the possibility of leaving full 
discretion to medical personnel, but had rejected that possibility 
and had introduced the phrase "except as provided for in the law 
in force prior to the beginning of the conflict". If such 
regulations did exist, they should be followed by doctors and 
medical personnel, although in most countries there were no rules 
of that kind and medical personnel would accordingly have full 
discretion. 

,

36. In a legal instrument, however, it was necessary to take 
account of the realities of tho situation. ~he Working Group had 
therefore deliberately introduced the words "lawful refusal". 

37. With reference to the USSR representative's remarks, he 
realized that there were some countries which had regulations 
concerning the compulsory reporting of information about the 
wounded and the sick and that it was necessary to take such 
legislation into account if the principle of national sovereignty 
was not to be infringed. He agreed, however, that in performing 
their functions medical personnel should always take their 
conscience as their supreme guide. In his opinion, there was 
nothing in the International Code of Medical Ethics, adopted by 
the General Assembly of the World Medical Association, II that was 
inconsistent with the text of article 16, paragraph 3, proposed by 
the Working Group. 

Adopted by the Third General Assembly of the World Medical 
Association, London, October 1949, and amended by the Twenty
second World Medicnl Assembly) Sydney. August 1968 (see World 
Medical Association document 17.AI68). 

II 
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38. The Working Group had discussed the. question of deleting 
the words "prior to the beginning of the conflict", but the 

majority had felt that those words did not prescribe any limita

tion witn regard to the enactment of new legislation. It was 

only for the sake of clarity t~at it had decided to include that 

phrase ... ' 


39. Mr. HEREDIA (Cuba) said that his delegation felt that the 
inclusion of a conditional obligation in the Working Group's text 
was;inconsistentwith the corresponding provisions in draft 
Protocol.I and therefore contrary to the Committee's present task, 
whiqh was to align the two Protocols as closely as possible. In 
particulq,r, he could not accept the words "except as provided for 
in the la\1'/' in force prior to the beginning of the conflict Ii • 

Medical personnel, of course, should always act in accordance with 
purely moral criteria, but paragraph 3, as it stood~ seemed to 
eliminate individual discretion and to establish an obligation for 
the breach of which the personnel in question might possibly be 
pU!'1.:i,shed. 

40.,~~r. f1AKIN (United Kingdom) said that he assumed that document 
CDDH/II/2,673 although entitled f7Proposal of the Working Groupll, 
was an ~rnendment to paragraph 3 of article 16 and that paragraphs 1 
and 2~of the o~iginal ICRC text had been retained. 

41. Referring to the substance of the proposal. he said that his 
delegation had been among those who had suggested the deletion of 
paragraph 3. but since there was now a proposal before the 
Committee, his delegation would accept it. He thought, however, 
that it might be wise to express the last line in a slightly 
different'way. He accordingly suggested that the words "for 
lawful refusal to provide such information" should be replaced by 
"for refusal to provide information not required by such law". 

42. Hr. SANCHEZ DEL RIO (Spain) said that the text of the 
Working Group's proposal was well balanced. Nevertheless, certain 
statements which had been made had raised doubts in his mind. The 
representative of. Indonesia had suggested the deletion of the words 
i1 prior to the beginning of the conflict Yi 

" but that would give 
Governments a weapon to use against persons engaged in medical 
activities to force them. to give information concerning the wounded 
or the sick who were or who had been under their care. 

43. His delegation supported the Canadi~n representative's 
proposal for the deletiop of the words Hin his opinion!;. If the 
Working Group's text was not adopted, paragraph 3 of the ICRC 
text should be deleted. 
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44. Mr. MARTINS (Nigeria) said that his delegation would have no 
'difficulty 	in approving paragraph 3 as drafted by the Working Group 
and amended by the United Kingdom representative. It considered 
that the words lIexcept as provided for in the law in force prior 
to the beginning of the conflict" would safeguard the sovereignty 
of a State. - He pointed out, however, that as States might enact 
laws contrary to the rules of medical ethics~ the text should 
specify what those words meant. 

45. Mr. FRUCHTERMAN (United States of America) said that he 

supported the United Kingdom representative's proposal 3 which he 

regarded 3 not as an amendment 3 but as a definition of the word 

"lawful" 3 as the Working Group had intended. 


46. Mr. HEREDIA (Cuba) said that his delegation was not satisfied 
with the wording proposed for paragraph 3, since it might facilitate 
the establishment by Governments of standards which would compel 
persons engaged in medical activities to give information concerning 
the wounded and the sick. 

47. The Spanish text of paragraph 3 used the word "obligara" and 

thus members of the medical profession might be compelled against 

their conscience to give information requested by Governments. He 

would prefer the paragraph to be redrafted in order to make it less 

rigid, the phrase "except as provided ... of the conflict" in the 

first sentence and the word "lawful" in the second-sentence being 

deleted. 


48. Mr. NOVAES de OLIVEIRA (Brazil) agreed in principle with the 
r~presentative of Spain. It seemed preferable for ,the Committee 
to adopt the text of the Working Group, as amended by the United 
Kingdom representitive. 

49. Mr. SCHULTZ (Denmark) supported the United Kingdom amendment 
to the Working Group's text. If that text as amended was adopted, 
it would be better than not having a text for paragraph 3. He 
emphasized that the Working Group had endeavoured to reach a 
compromise. 

50. Mr. GREEN (Canada) said that, while the United Kingdom amend
ment removed some of his doubts, he was still doubtful about the 
phrase "likely, in his opinion, to prove harmfullY. Nevertheless, 
his delegation was willing to withdraw its proposal for the 
deletion o~ the words "in his opinion" and to accept paragraph 3 as 
amended by the United Kin~dom representative. 
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51. The CHAIRfvlAN said there seemed to be four possibilities 
before the Committee with regard to article 16, paragraph 3: to 
delete the paragraph; to approve it as drafted by the Drafting 
Committee~ to approve it as drafted by the Drafting Committee and 
amended by various representatives; or to approve the ICRC text. 
Reservations had been made with regard to the words "prior to the 
beginning of the conflict", "in his opinion" and "lawful". He 
therefore suggested that those who had proposed amendments should 
endeavour to agree upon a joint text. 

52. He further suggested that the Committee should hold a meeting 
that afternoon in order t~ complete the agenda for the day. The 
results of its discussions would then be transmitted immediately 
to the Drafting Committee. He pointed out that it would not be 
possible for meetings of both Working Groups and the Drafting 
Committee to be held on the following day. but suggested that a 
plenary meeting of the Cowmittee should be held the following 
morning. 

53. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that his delegation was in favour of accelerating the discussions 
in the Workirig Groups and the Drafting Committee and curtailing 
the meetings of the plenary Committee~ which should not meet twice 
daily. 

54. Mr. SCHULTZ (Denmark) supported the proposal that the 
Committee should meet that afternoon, since the proposals made by 
two Working Groups (CDDH/II/268 and CDDH/II/269) had yet to be 
discussed. 

55. Mr. MARRIOTT (Canada) supported the Chairman's proposals and 
pointed out that decisions would have to be taken on the Working 
Groups' proposals in order to guide the Drafting Committee. 

56. The CHAIRMAN suggested~ as a compromise, that the plenary 
Committee should meet that afternoon but possibly not the following 
morning. The Working Group on Medical Transport would meet the 
following morning and the Drafting Committee in the afternoon. 

It was so agreed. 

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE FORTIETH MEETING 

held on Thursday, 20 March 1975, at 3.10 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH!l) (continued) 

Article 18 - The distinctive emblem (CDDH!l)* 

Proposal hy the Worki~g Group (CDDH/II/268) 

1. The CHAIRMAN suggested that, as the necessary quorum to take 
a decision on article 16, paragraph 3, was not present, the 
Committee might begin its discussion of the proposal of the 
W~rking Group on article 18 (CDDH/II/268). 

It was so agreed. 

2. I"'r. SCHULTZ (Denmark), Chairman of the Working Group on 
article 18, said that the Working Group had held two meetings and 
at the second meeting had reached agreement on the proposal set 
out in document CDDH/II/268. 

3. The members of the Working Gr0up had shown an excellent 
spirit of co-operation and the broad representation of experienced 
Red Cross representatives had greatly helped it in its work. 

4. The basis for the work of the Working Group had been the 
discussion which had taken place in C0mmittee II at the twenty
eighth (CDDH/II/SR.28), and thirty-first (CDDH/II/SR.31) meetings. 

5. Three points which had come up in that discussion had been 
further corisidered by the Working Gropp. First, thR text with 
respect to the emblem of Red 8ross organizations as formulated in 
the ICRC draft had not been entirely accurate, as had been pointed 
out by several representatives. Secondly, there was need for an 
extended use of the distinctive emblem by local branches or even 
improvised groups of Red Cross personnel acting independently of 
the national society in a situation where non-international armed 
conflicts were taking place. Thirdly, the question had been 
raised whether it might not be wise to set out in an annex to 
draft Protocol II a short survey of the rules governing the use 
of the distinctive emblem in various situations. 

* Resumed from the thirtY'~first meeting. 
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6. When the question of the need for an extended use of the 
distinctive emblem had been discussed in the Working Group, the 
Group had heard of a number of cases in ;,:m~international armed 
conflicts in recent times in which the need for local branches of 
the Red C:::-oss, or even g:~'oups authorized to care for the wounded 
and the sick in such circumstances, to use the distinctive emblem 
had been clearly brought out. The Working Group had considered 
that that need should be covered in a rule in article 18. 

7. The wording of paragraph 1 of t;,e Wm~king Group: s proposal, 
other than the phrase in ~quare brackets, was identical to that 
of the ICRC text. The wording of paragraph 2 was taken from the 
end of paragraph 1 of the ICRC text. Paragraph 3 was new, the 
Working Group having decided that it vIaS necessary to state 
specifically that the use of the distinctive emblem was optional.. 
The same idea was found on pae;e 150 of the ICRC Commentary (CDDH/ 3) • 
The Working Group hoped that the Committee would adopt that new 
paragraph. The 'jext of paragraph 4 was taken from paragraph 2 
of the ICRC text. 

8. The Working Group had discussed the most appropriate place in 
draft Protocol II for a rule meeting the requirement for an extended 
use of the distinctive emblem. Either a specific rule could be 
inserted in article 18 or the problem could be solved by a suitable 
definition of "medica::' personnel" in article 11 (f). The Working 
Group had decided that, from a drafting point of ~iew, the latter 
alternative would be preferable~ That was the explanation of the 
last part of the Working Group's proposal (CDDH/II/268), which 
called for a change in the del'inition of "medical personnel" as 
submitted by the Working Gro 11p on questivns relating to articles 
15, 16 and 18 (CDDH/II/26~) which had not been formulated to take 
into account the problem whjch the Working Group on article 18 had 
been facing. The definition in document CDDH/II/269 was ."medical 
personnel of the national Red Cross (Red Crescent, Red Lion and 
Sun) Society and of other volunt~ry aid societies recognized by a 
Party to the conflict". ~he wO:i."'ding proposed by the vJorking Group 
on article 18 would be IimecUcal personne]. of the Red Cross (Red 
Crescent, Red Lion and Sun) organizations and of other ¥oluntary 
aid societies, reco~nized or authorized by a Party to the conflict", 
in order to Deet the ne~dfor an extended use of the distinctive 
emblem in non-international conflicts.. In chat i>Tay ~ organizations 
and voluntary aid societies v:hich haC. no contact with the national 
Red Cross Society itself could enjoy the protection of the 
~istinctive emblem. 

9. The more flexible i'wrd "organizations" had been used to cover 
not only assistance provided o~ the Government side but also already 
existing Rsd Cross groups or branches on the side opposing the 
Government and even improvised org:J.nizations which h2i come into 
existence only durinF.:; the conflict. J\. number' of such cases had 

http:CDDH/II/SR.40


- 431 - CDDH/II/SR.40 


been reported in recent years in non-international conflicts. 
,The provision afforded the possibility of recognizing, or authoriz
ing, such organizations, branches or groups to take up the 
humanitarian activities involved and of affording them protection 
in that work. 

10. Paragraph 5 was a new paragraph that did not appear in the 

IeRC text. The Il)'orking Group had considered that it might be 

possible also in non-international conflicts to use medical 

transports to take the wounded and the sick from behind the front 

lines to the party to which they belonged, in which' circumstances 

not only distinctive emblems but also distinctive signals might 

be used. The words "Parties to the ~onflict may agree" were 

decisive: if they did, there was no reason why medical units and 

medical transports using distinctive signals to identify them

selves should not be entitled to protection. The paragraph had 

been placed in square brackets because it might be argued that it 

was unnecessary, since article 38 of draft Protocol II provided 

a general rule on special agreements. It was for Committee II 

to decide whether the square brackets or the paragraph should be 

deleted. 


11. The phrase in paragraph 1 referring to religious personnel 
had been placed in square brackets to remind the Committee that 
there was a proble~ with regard to the use of the distinctive 
emblem by religious personnel. The Working Group on article 18 
had had no intention of solving the problem or even of contributing 
to its solution, since it had been taken up in a broader context in 
the Working Group under the chairmanship of the representative of 
Hungary, so that it might be discussed also in relation to draft 
Protocol L 

12. In the discussion in Committee II a small number of represen
tatives had advocated the preparation of an annex to draft 
Protocol II summarizing the rules governing the use of the emblem 
of the Red Cross Society, and its counterpart~ in other parts of 
the world, in non-international conflicts. The Working Group had 
been of the opinion that it was unnecessary: since the necessary 
regulations regarding non-international conflicts ~ould be included 
either in article 18 or in article 11 (!). 

13. Mr. KLEIN (Holy See) pointed out that the part of paragraph 1 
referring to religious personnel related only to religious 
personnel attached to medical units, whereas in the first Geneva 
Convention of 1949 religious personnel attached to the armed forces, 
and not only those attached to medical units, were protected. He 
regretted that limitation. 

14. Mr. GREEN (Canada) said that there were a number of points in 
the Working Group's proposal which caused him concern. 

http:CDDH/II/SR.40


CDDH/II/SR.40 - 432 

15. He wondered why the description of the emblem was set out in 

one paragraph and a separate paragraph was used to state that it 

should be respect2d in all circumstances. The text would be more 

precise if paragraph 2 were deleted and the words "and shall be 

respected in all circumstances" were added at the end of paragraph 

1. It was, moreover, logical to refer to the emblem and to 

respect for it in the same paragraph. 


16. Paragraph 3 consisted of a wholly unnecessary statement. If 

either party did not wish to wear the distinctive emblem, obviously 

it would not do so. If the emblem was not being worn, no one 

could complain that it was not being respected, He therefore 

proposed that paragraph 3 should be deleted. 


17. He would like to know precisely what was meant by the term 
"misuse" in paragraph 4. In his view, the wording of article 18, 
paragraph 2, of the ICRC text was much better. 

18. He 1ATA.S concerned about the reference to signals in par.agraph 5, 
rega~dless of the point whether medical units should be permitted to 
fiashsigns. Protocol II related to non-international conflicts 
and was intended to extend the principles of humanitarian law to 
them. The paragraph therefore was not really wide enough, despite 
the existence of article 38 and the reference to the emblem in 
article 18 of draf,t Protocol I. As far as draft Protocol II was 
concerned, it might well happed that one of the parties would 
reject every principle for which the establishment stood. Would 
its partisans be permitted t6 recognize the Red Cross? He suggested 
that the words "marks or" should be inserted between the word 
"distinctive" and the word "signals" and that the paragraph should 
be extended to cover medical personnel in the circumstances which 
he had deLcribed. 

19. Mr. SOL~ (United States of America) said that he entirely 
agreed with the re~resentative of the Holy See that the words 
"attadh~d to medi~al units" in paragraph 1 were more restrictive 
than the Geneva Conventions concerning the use of the distinctive 
emble~:by religious personnel. He proposed that the words 
"attached to medical units Ii should be deleted from paragraph 1 and 
that when religious personnel were defined, care should be taken to 
ensure that the definition included chaplains and others performing 
similar religious duties attached to the armed forces as well as to 
medical units. 

20. He had no objection to a separate paragraph stating that the 
distinctive emblem should be respected in all circumstances. 
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21. He considered that the term "optional" in paragraph 3 was 
somewhat misleading. He drew attention in that context to the 
wording of Article 39 of the first Geneva Convention of 1949~ which 
read: "Under the direction of the competent military authority, 
the emblem shall be displayed on the flags, armlets and on all 
eauipment employed in the Medical Service.". Similar wording was 
used in Article 41 of the second Geneva Convention _of 1949. In 
the present case, some such expression as "under the direction of 
the competent authority of a Party to the conflict the emblem will 
be displayed" might be used, and it might perhaps be combined with 
paragraph 1. 

22. He agreed with the Canadian representative that the wording 
used in article 18, paragraph 2, of the ICRC text was much more 
precise than that used in paragraph 4 of the proposal by the 
Working Group, in that it stated that the emblem might not be 
used to protect persons or objects other than those it was intended 
to protect. 

23. He considered that paragraph 5 was unnecessary in view of 
article 38. The question would be dealt with in the annex and in 
article 18 of draft Protocol I. 

24. In reply to a question by Mr. SCHULTZ (Denmark), Chairman of 

the Working Group on article 18, Mr. SOLF (United States of 

America) said that he had not proposed any precise wording for 

paragraph 3, but he now suggested: "The use of the distinctive 

emhlem shall be under the direction of a competent authority of a 

Party to the conflict". 


25. Mr. MARRIOTT (Canada), referring to the Canadian suggestion 

that paragraphs 1 and 2 should be combined, said that the United 

States representative had also suggested that the question of the 

display of the emblem might be incorporated in paragraph 1. He 

thought it would be useful if the Committee were to agree in 

principle to those suggestions and leave it to the Drafting 

Committee to work out an appropriate text. 


26. Mr. BOTHE (Federal Republic of Germany) asked whether that 
text would or would not include the words in square brackets in 
paragraph 1. 

27. The CHAIRMAN asked the Committee whether it was prepared to 
agree by consensus that paragraphs 1 and 2 should be combined. 

It was so agreed. 

28. Mr. MARRIOTT (Canada) said that, as the Committee had not yet 
considered the report of the Working Group on questions relating to 
articles 15, 16 and 18 (CDDH/II/269), which referred, inter alia, to 
the question of the definition of religious personnel, any decision 
which it took on the words in square brackets could only be 
provisional. 
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29. Mr. KRASNOPEEV (Union of Soviet Socialist Bepublics) said that 
he had some doubts about the words in square brackets in paragraph 
1. There were no religious personnel in the armed forces of the 
Soviet Union but medical personnel were protected in all cases. 
Thus religious personnel would~ according to that article, be 
protected only if they were attached to medical units. In saying 
that, he was not speaking against religious assistance in any form. 

30. Mr. KLEIN (Holy See) said that his delegation had been asked 
by the Working Group on questions relating to articles 15, 16 and 
18 to provide a definition of religious personnel for draft 
Pr.otocol II. That had been done and it would be discussed shortly. 
His delegation's definition referred to religious personnel as 
defined in theG-eneva Conventions, for instance in Article 24 of 
the first Conventio~ of 1949 9 who were working either in medical 
units or providing religious services to the combatants and the 
wounded. 

31. Mr. SCHULTZ (Denmark) 9 Chairman of the \'Jorking Group on 
article. 18, said that the Group had had no intention of going into 
the substance of the problem. The reference to religious 
personnel in square brackets had only been Nade so that the 
questior should not be overlooked in the formulation of article 18 
when 'the whole pro,blem of the protection of religi0us personnel 
had bJ:;en solved. While it might-have· been proper to refer also 
to religious personnel attached to the armed forces, he thought 
that the most practical course now would be for the Committee to 
support the United States pre-posal that the words "attached to 
medical units" should be deleted. Once the concept of religious 
personnel had been defined, the Committee could revert to the 
question. He accordingly proposed that, for the time being, the 
Committee should either adopt jy consensus cr take a vote on the 
words lias well as of religious personnel il 

• 

32. Mr. MAKIN (United Kingdom) said that one of the difficulties 
was that the Committee was dealing with the articles in the wrong 
order. Had it dealt with the definitions first. it would have 
known what medical and religious personnel were being discussed. 
Such definitions were being studied by the lpTorldng Grolip under the 
chairmanship of the Hungarian representative and a suggested 
definition of "religious personnel" was given in amendment 
CDDH/II/270. He did not think, therefore, that a vote should be 
taken on that article at the present stage. 

33. With regard to the United States amendment to paragraph 3 of 
article 18, he considered that that paragraph should be extended so 
as to make it clear that the emblem should be as large as possible. 
The purpose of that proposal was to make Pr0tocol II completely 
self-contained; it was not safe to aSSUNe that the need for as 
large an emblem as p~ssible would be obvious to rebels. 

http:CDDH/rr/SR.40


- 435 - CDDH/II/SR.40 

34. The CHAIRMAN replied that it had been the wish of the Committee 
that definitions should be considered after articles on substance 
had been adopted. It would thus be possible to take a decision 
on the definition of religious personnel at ~ later stage and then 
to insert a suitable provision in draft Protocol II. He reminded 
the Committee that, at the first session of the Conference, it had 
been suggested that a special article should be devoted to 
religious personnel, but that suggestion had not been followed up. 

35. Mr. CZANK (Hungary) Bgreed with the United Kingdom represen
tative on the order in which the various items should be discussed. 
In his view, a decision on the question of including a reference 
to religious personnel in paragraph 1 of article 18 should be 
postponed; it was not yet known what religious personnel would be 
covered by the definition. For that reason, it would be advisable 
to deal first with the remaining problems arising from article 18. 
He agreed with the United States proposal that the words "attached 
to medical units" should be deleted. 

36. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) stated 

that it was premature for the Committee to devote so much time to 

the problem of religious personnel, as that term had not yet been 

defined. It was difficult for him to make any comment on that 

problem, since in his country such personnel were not attached to 

medical units, whether military or civil. He thought, like the 

Hungarian representative, that the discussion on that question 

should be postponed to a later stage. 


37. Mr. AL-FALLOUJI (Iraq) said that, according to the proposed 
paragraph 3 of article 18, the use of the distinctive emblem was 
optional; the real problem, in his view, was not that of the use 
of the emblem but the right of religious persJnnel to be protected. 
In some countries, tradition might prevent religious personnel from 
carrying an emblem, but they might wear a special uniform; in that 
case, it was the uniform that should be respected. He agreed that 
the remainder of the article could be adopted and that discussion 
of the question of religious personnel could be postponed. 

38. The CHAIRMAN emphasized that the question was not one of the 
protection of religious personnel as such, but whether such 
personnel were entitled to wear the emclem of the Red Cross. 

39. Mr. HESS (Israel) repeated the statement made in the discussion 
on paragraph 6 of article 15 of draft Protocol I$ namely that it 
would be absurd and an intolerable situation if Jewish religious 
personnel were required to use any emblem other than the Red Shield 
of David. 
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40. Mr. KLEIN (Holy See) suggested that the Committee might agree 
that the emblem of the Red Cross, and so forth. was the distinctive 
emblem of both medical and religious personnel. and of medical 
units and medical transports. That wC'uld not in any way commit 
those countries that had no such personnel or prejudice any 
definition of such personnel that might be worked out later. 
Religious personnel had been mentioned in the discussion of a 
number of articles of draft Protocol I) on the understanding that 
the definition of that term would be considered at a later stage. 

41. The CHAIRMAN pointed out that the substance of paragraph 1 had 
already been" accepted and'that it had been agreed to refer it to 
the Drafting Committee. He asked whether the Committee agreed to 
the insertion of a reference to religious personnel by the Drafting 
Committee or preferred to postpone the decision. 

The Committee agreed that the decision should be postponed. 

42. Mrs. MEYLAN (Legal Secretary) said that the French version of 

the United States proposal was "L'usage du signe distinctif" doit 

se faire sous Ie contra Ie de l'autorite com.petente d'une des 

parties au conflit": 


43. flllr. MARRIOTT (Canada) said that his delegation would like 
paragraph 3, in its present form. to be deleted and the United 
States ~roposal to be incorporated in paragraph 1. 

44. The CHAIRMAN said that the question whether the United States 
proposal should be a separate paragraph or incorporated in para
graph 1 was a matter for the Drafting Committee. 

45. Mr. SOLF (United States of America) agreed that the Committee 
should concern itself only with matters of substance. In the 
present case. the matter of SUbstance was that it should be stated 
that the display or use of the distinctive emblem should be under 
the direction of a competent authority of a Party to the conflict. 
The Drafting Committee could decide whether a separate paragraph 
was needed or whether that statement should be included in 
paragraph 1. 

46. The CHAIRMAN asked whether the substance of the United States 
amendment Volas acceptable to the Committee. 

47. Mr. CALCUS (Belgium) said that the United States proposal was 
similar to the statement in paragraph 2 of article 18 of the ICRC 
text. He thought that paragraph 4 of the Working Group's proposal 
could be improved by making use of the ICRC text. He wondered 
whether the Committee could agree to combine paragraph 3. as 
amended by the United States representative. with paragraph 4 of the 
Working Group's proposal. 
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48. Mr. MAKIN ,(United Kingdom) repeated his proposal. that 

paragraph 3 should state that the emblem should be as large as 

possible. 


49. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) thought 

that the need to make the emblem as large as possible was a mattel' 

of COIJUllon sense and lOglC; it was not necessary for it to be 

mentioned explicitly in article 18. 


50. Mr. CZANK (Hungary) agreed with the USSR representative. It 

was common sense~ in the case of the three categories concerned 
medical units, medical persomw 1 and medical transports - that 

they should be as visible as pU~Gible. He suggested that the 

problem should not be discussed in connexion with article 180 


51. Mr. MAKIN (United Kingdom) said that he would not press for 

a disc-ussion at that stage, but that the matter should be borne in 

mind in the consideration of the annex to draft Protocol I. 


52. Mr. SOLF (United States of America) reminded the United 

Kingdom representative that the point he had raised had been 

considered in the Technical Sub-Committee on Signs and Signals at 

the first session and that that Sub-Committee had adopted the 

expression "as large as appropriate under the circumstances". 


53. Mr. MARTIN (Switzerland), referring to the United States 
proposal, pointed out that it was important, in an internal conflicG, 
to knml which authorities, military or civil, were responsible fo!'· 
supervising the use of the distinctive emblem. 

54. The CHAIRMAN asked whether the Committee was prepared to adopt 
the substance of paragraphs 3 and 4, on the understanding that 
paragraph 3 would be replaced by the oral amendment proposed by the 
United States representative. 

55. Mr. MARRIOTT (Canada) recalled that his delegation had 
proposed, in connexion with paragraph 4, that it would be better 
to revert to paragraph 2 of the ICRC text, in which reference was 
made to ~.,hat was a misuse of the emblem. It was essential that 
something of that kind should be included, especially in draft 
Protocol II. 

56. The CHAIRMAN inquired whether it was agreed that paragraph 11 
of the Working Group's proposal should be replace~ by paragraph / 
of the rCRC text. The Committee could take a vote nn paragraphs 
3 and 4; if those paragraphs were rejected, that would provide 2 

basis for the adoption by the Drafting Committee of the ICRe text. 
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57. Mr. SCHULTZ (Denmark), Chairman of-the Working Group, reminded 
the Committee that, in presenting the Working Group1s proposal, he 
had said that the substance of the ICRC text of paragraph 2 of 
article 18 had been retained. In his view, it was essential that 
the same words should be used in Protocol II as had been adopted 
by consensus for Protocol I; the wording of paragraph 8 of 
article 18 of draft Protocol I was in fact the same as that 
proposed by the Working Group for paragraph 4 of article 18 of 
draft Protocol II. ~fuat was meant by the misuse of the distinc
tive emblem, however, was not defined in either of those texts. 
If it was used to-protect persons or objects other than those 
specified, that would cons.titute misuse; there was therefore no 
reason-to change paragraph 4. 

58. Speaking as the representative of Denmark, he supported the 

suggestion that paragraph 3, as amended by the United States 


-representative,should 	be combined with paragraph 4, as proposed by 
the Belgian representative. 

59. The CHAIRMAN said that the Drafting Committee could be asked 

whether it would be possible to produce an amalgam of paragraph 3, 

as amended by the United States representative, and paragraph 2 

of the .ICRC text. 


60. Mr. SOLF (United States of America) thought that it would be 
feasible to amalgamate the two paragraphs. Draft Protocol II had 
no other provisions with regard to the misuse of the emblem, 
whereas there were such provisions in the annex to draft Protocol I 
and in article 36 of that Protocol. He suggested that the 
Committee might leave it to the Drafting Committee to reorganize 
the substance of the matter in a logical fashion; that would be 
his preference as Vice Chairman of that Committee. 

61. Mro KRASNOPEEV (Union of Soviet Socialist Republics) said that 
the idea expressed in paragraph 3 was correct, since it was not 
possible to make the use of the distinctive emblem compulsory in 
an internal conflict. He was not, however, satisfied with the-way 
in which that had been·expressed in the .text. The optional use 
of the emblem should be the exception rather than the rule; its 
use shOUld be recommended, except in cases where that was not 
possible or where the party concerned voluntarily gave up the 
protection conferred by it. That was not a question of principle, 
but one of drafting. 

62. His delegation agreed with, the amendment proposed by the 
United St~tes representative; . If a definition of the term 
"competent authority" was needed, that given in the first Geneva 
Convention of 1949 could be used. In the non-international 
conflicts covered by draft Protocol II, where the degree of organ
ization of the parties concerned might differ, some authority would 
have to control the use of the emblem; the Red Cross emblem could 
not be used by anyone who chose to do so. 
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63. He had some doubts about paragraph 4; the purpose of the use 

of the distinctive emblem should be stated somewhere in the text 

of the article. That statement could perhaps be placed in square 

brackets and considered by the Committee. 


64. The CHAIRMAN thought that that was a sensible suggestion. 
Since both the Vice Chairman and the Rapporteur of the Drafting 
Committee thought that it would be possible to amalgamate 
paragraph 3, as amended by the United States representative~ and 
paragraph 4 of the Working Group's draft~ together with paragraph 2 
of the ICRC text~ the Committee could perhaps approve the substance 
of those paragraphs .. He asked whether the three paragraphs 
mentioned could be sent to the Drafting Committee~ which should be 
asked to take into account the various suggestions made during the 
discussion. 

It was so agreed. 

65. The CHAIRMAN asked whether the Committee wished to vote on 

the substance of paragraph 5. 


66. Mr. MARRIOTT (Canada) said that, in the view of his delegation~ 

the entire paragraph could be deleted; if not} it should be 

considered together with the changes in it suggested by the 

Canadian delegation. 


The Committee approved the substance of paragraph 5 by 19 

votes to 10~ with 13-abstentions. 


67. The CHAIRMAN asked the Canadian representative to repeat his 
suggestions for changes in paragraph 5. 

68. Mr. MARRIOTT (Canada) said that his first suggestion was that 
the words 'imarks or'? should be inserted after "distinctive"; the 
second was that those marks or emblems should be used to identify 
medical personnel and religious personnel, in addition to medical 
units and medical transports. 

G9. The CHAIRMAN asked whether those suggestions could be 
accepted by consensus. 

70. Mr. MAKIN (United Kingdom) thought that it should be explained 
that those who did not wish to use the emblem could use some 
suitable mark. 

71. Mr. SCHULTZ (Denmark) said that the first Canadian suggestion 
caused him some concern. He wondered whether, by introducing the 
words "marks or"~ the Canadian delegation was trying to introduce a 
new distinctive emblem and wr-ether it could be left to the parties 
to a non~international conflict to decide what that new emblem 
should be. 
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72. Mr.KRASNOPEEV (Union of Soviet Socialist Republics) asked the 
Canadian representative not to press for the inclusion of the wOrds 
"marks or". He would be satisfied with the original text. The 
problem had been examined by the Technical Sub-Committee on Signs 
and Signals at the first ~ession. The words "marks or" could 
also be interpreted as referring to visual signals and could 
therefore lead to misinterpretation of the provisions. He accepted, 
however, the proposal to introduce a reference to medical personnel 
and religious personnel. 

73. Mr. MARRIOrT (Canada) said that he would not insist on the use 

of any particular words; -he did not think, however, that there 

could be any confusion with visual signals. 


74. With regard to the Danish representative's remarks, he thought 
that it would be unfortunate. in circumstances in which one Party 
to the conflict did not \..ish to use the emblem, if a hortatory 
clause were to be inserted providing for the use by medical 
personnel, medical units, et9. of some means of recognition other 
than the emblem. Perhaps a suitable form of words could be 
found by the Drafting Committee. 

75. The CHAIRMAN commented that, in the context of article 18, 
the only other mark that might be concerned was the Red Shield of 
David. 

76. Mr. MARRIOTT (Canada) said that, on the understanding that 
the exact wording of paragraph 5 of article 18 was still subject 
to modification by the Drafting Committee, he would not press for 
any particular chan~es at the nresent stage. He would withdraw 
his amendment to the fj.rst line of paragraph 5 but maintained his 
proposal that medical and relilious personnel should be included 
in that paragraph. 

The Canadian proposal that medical and religious personnel 
should be iniluded in pa~agraph 5 was. accepted by consensus. 

77. The CHAIRHAN said that the Committee had now completed its 
discussion of article 18. 

78. Mr. SCHULTZ (Denmark) said that, while the Committee had 
completed its discussion of certain details reflected in the 
Working Group's ~eport, which now had to be discussed in the 
Drafting Committee, it had not dealt with the most important part 
of the Working Groun's proposal. That body had been set up to 
deal with the question of the extended use of the emblem of the 
Red Cross and the Committee had not yet dealt with that part of 
the proposals. He asked whether the Committee would now accept in 
principle the Horting Group's proposal concerning the definition of 
"medical personnel" in article 11. sub-paragraph (f), or whether it 
would wait until the Workin~ Group had submitted iIs whole report. 
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79. The CHAIRMAN said that the Committee ~ould deal with that 

question when the relevant report of the Working Group had been 

received. 


Article 16 - General protection of medical duties (continued) 

Paragraph 3 - Proposal by the Working Group (CDDH/II/267) (continued) 

80. The CHAIRMAN said that a number of proposals had been made 

at the thirty-ninth meeting (CDDH/II/SR.39). He asked if there 

was any support for the proposal that the paragraph should be 

deleted. 


81. Mr. DUNSHEE de ABRANCHES (Brazil) said that he had consulted 

other delegations and found strong support for the text proposed 

by the Working GrouP3 as amended by the United Kingdom represen

tative at the thirty-ninth meeting. He suggested that before any 

vote was taken on the minor points raised at that meeting, the 

Chairman might consult the Committee to ascertain if it were 

possible to reach a consensus. 


82. Mr. HARSONO (Indonesia) said that 3 although he had been in 

favour of deleting paragraph 3, he was ready t~ agree to a compro

mise. He wholeheartedly accepted the United Kingdom amendment. 

In the light of the discussion at the thirty-ninth meeting~ how

ever, he was strongly in favour of deleting the words "prior to 

the beginning of the conflict". 


83. Mr. KRASNOPEEV (Union of Soviet So~ialist Republics) said 
that the problem was an important one and a delicate one for 
representatives of Governments. Perhaps it would be wise to take 
a look at history. The lesson to be learned from for example~ 
the Napoleonic Wars or the Russian Civil War or the Spanish Civil 
War was that both parties could adopt their own laws. The text 
accepted by Committee I for article 1 of draft Protocol II stated 
that that Protocol should apply to lIall armed conflicts which are 
not covered by article 1 of Protocol I and which take place in the 
territory of a High Contracting Party between its armed forces and 
dissident armed forces or other organized armed groups which, under 
responsible command; exercise such control over a part of its 
territory as to enable them to carry out sustained and concerted 
military operations and to implement the present Protocol." 
(CDDH/I/238/Rev.l). As he understood it, the armed conflicts in 
question were those in which the anti-government forces had their 
own machinery, authority or administration and could therefore make 
their own laws. He would therefore support the deletion of the 
words IIprior to the beginning of the conflict". 
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84. The second sentence of paragraph 3 would raise problems in 
a situation where both sides had the right to make laws~ but the 
important point was that doctors or other medical personnel should 
not be punished for refusing to give information. 

85. Mr. CZANK (Hungary) said .that his delegation fully supported 
the reasoning of the USSR representative. The words "prior to 
the beginning of the conflict" rais~d a number of problems. In 
the first place, he wondered on what basis the beginning of an 
internal armed conflict could be determined. In the light of 
paragraph 2 of article 1 of draft Protocol II as accepted by 
Committee I, the beginning of an internal armed conflict would be 
the time when it was no longer possible to speak of iiinternal 
disturbances" and "sporadic acts of violence and other acts of a 
similar nature". The question was important also from the legal 
point of view, since new laws could come into force immediately 
after the outbreak of an internal armed conflict; if the date of 
the actual beginning of the armed conflict was subsequently 
changed~ a situation could arise where the new laws were regarded 
as the laws in force prior to the outbreak. 

86. The second question was who should determine the day or 
week that should be regarded as the beginning of an internal armed 
conflict. He assumed that it would not be the United Nations, 
the International Committee of the Red Cross or a neighbouring 
State~ but the Parties to the conflict. In that case~ however, 
each party would have its own idea of which law was in force prior 
to the beginning of the conflict. 

87. The third question was whether the words "prior to the 
beginning of the conflict" excluded the making of new laws by the 
Parties to the conflict after tje beginning of the armed conflict. 
He agreed with the Brazilian representative's view that it would 
not; but it would exclude the application of any new laws 
containing regulations for persons engaged in. medical activities 
on when it would be lawful or unlawful to refuse information on 
the wounded or the sick, and such new laws might be more humani
tarian than the previous laws. It must be remembered that 
internal armed conflicts could continue for months or even years. 

88. The fourth question - which had been referred to by the USSR 
representative - was who would make new laws: the established 
authority only) or the new party challenging the regime? On the 
basis of the wording of article I of draft Protocol II~ in 
particular the words "under responsible command", the challenging 
party could also make new laws for the population and territory 
under its control and such laws might be more in harmony with the 
demands of the time and more humanitarian than the laws in force 
prior to the beginning of the conflict. 
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89. Perhaps the best solution would be to use the wording of 

article 16, paragraph 3. of draft Protocol I. That paragraph 

made no reference to the law in force, although such reference 

would be more appropriate to international armed conflicts. 

In both internal and international conflicts j there was the same 

fighting and killing and the same requirement that medical 

personnel should not be forced to become informers. 


90. He suggested that paragraph 3 should be referred back to 

the Working Group with a request that it should endeavour to 

produce a new text j taking into account the discussion in the 

Committee and the relevant wording of article 16, paragraph 3, 

of draft Protocol I. 


91. Hr. MARRIOTT (Canada) reminded the Committee that the subject 
under discussion was the proposal to delete article 16. His 
delegation had proposed its deletion when the article had first 
been introduced, on the grounds that it entailed unreasonable 
interference in national sovereignty. The Working Group's draft 
in no way changed that situation and he maintained his proposal. 

92. Hr. AL-FALLOUJI (Iraq) said that he appreciated the concern 
of the Working Group, which presumably wished to avoid the 
possibility of overthrow of the law by rebels. He also understood 
the view of the representatives of Hungary and the Union of Soviet 
Socialist Republics. He agreed with the Canadian representative, 
however, that the paragraph entailed interference in national 
sovereignty and he supported the proposal to delete it. 

93. Mr. DUNSHEE de ABRANCHES (Brazil) said that, ideally, all the 
articles in draft Protocol II should be similar to ~hose in draft 
Protocol I, but they dealt with different types of conflict. With 
regard to the proposed deletion of paragraph 3 5 what the Committee 
was concerned about was to ensure that all the victims of armed 
conflicts were protected. It was also concerned with respect for 
legislation during armed conflicts. The sovereign States 
represented in the Committee accepted the principle that medical 
personnel had certain rights and obligations, and reference to a 
country's laws would not prejudice that principle. That was why 
the Working Group .had included the words lias provided for in the 
law", as the result of a compromise. Some members of the Working 
Group had desired greater protection for the victims of internal 
armed conflicts and had had in mipd that States could provide new 
legislation for that purpose. That was the reason for the 
inclusion of the words "prior to the beginning of the conflict". 
The problem was the position of the law in a country in which a 
non-international armed conflict was taking place. It would not 
be realistic to suggest that a doctor should be above the law of 
the country of which he was a national. Governments were being 
asked to adopt a wide field of application in draft Protocol II, 
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including provisions that were essential for the protection of 

victims of non·~international armed conflicts. It would hardly 

be reasonable to expect doctors to accept obligations under an 

international instrument and at the same time to act outside the 

law in their own countries. He therefore agreed with the 

representative of Canada and those who had supported him. It 

was unfortunate that the compromise reached in the Working Group 

would result in the deletion of paragraph 3 9 which otherwise 

would have been a useful provision for protecting the victims of 

non-international armed conflicts. He was in favour of the 

deletion of paragraph 3 and possibly the whole of article 16. 


94. The CHAIRMAN said that there were three possibilities before 
the Committee: to delete paragraph 3) to accept the ~\J'orking 
Group's text with certain amendments, or to adopt the same wording 
as in article 16, paragraph 3, of draft Protocol I. H~ thought 
it necessary for the discussion to be continued at the fortY-first 
meeting. 

95.· Mr. MARRIOTT (Canada), speaking on a point of order, said 
that the Committee was still discussing the proposal to delete 
article 16. The proposal could be put to the vote without 
further discussion. 

96. Mr. SCHULTZ (Denmark), Chairman of the Working Group on 
article 16. said that he did not agree with the Canadian represen
tative: the Committee was discussing the whole question of para
graph 3 of article 16 and there were now three possibilities: to 
delete the paragraph 9 to use the text of the corresponding para
graph in draft Protocol I, or to find a compromise. Several 
representatives were opposed to the deleticin otbhe paragraph artd 
there would also be opposition to the adoption of the wording in 
draft'Protocol I. He therefore suggested that the Committee 
should try to reach a compromise. 

97. Speaking as representative of Denmark, he said that he had 
sensed a general feeling that a compromise might be reached on the 
basis of the Working Group's text. He supported the United 
Kingdom amendment and the proposal to delete the words "prior to 
the beginning of the conflictH. Those words had raised 
considerable doubts in the Working Group, but, as the Brazilian 
representative had pointed out, the Working Group's intention was 
to limit the possibility of doctors and other medical personnel 
being forced to give information on the wounded and the sick. 
Although, therefore, those words were justified as a step in the 
humanitarian direction, it was true that they might be misused. 
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98. He suggested that the Committee should try to reach a 
compromise on the basis of the Working Group's text, with the 
United Kingdom amendment and the deletion of the words "prior to 
the beginning of the conflict". Although those words had been 
proposed by the representatives of the Byelorussian Soviet Socialist 
Republic and the Arab Republic of Egyptj he would not oppose their 
deletion if there was strong feeling against them. He failed, 
however, to understand the Canadian representative's continued 
doubts on the question of sovereignty, since it had been agreed 
that the words "as provided for in the law in force" made it clear 
that there was no question of interference in national sovereignty. 
Those words should, in fact, meet the Canadian representative's 
concern. 

The meeting rose at 6.10 p.m. 
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SUMMARY RECORD OF THE FORTY-FIRST MEETING 

held on Friday, 21 March 1975 3 at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 16 - General protection of medical duties (continued) 

Paragraph 3 - Proposa~ by the Working Group (CDDH/II/267) 

1. The CHAIRMAN said that the Committee still had to take a very 
important decision on article 16, paragraph 3. There were three 
possibilities: to delete the entire article; to align it with 
the corresponding article of draft Protocol I; or to adopt the 
text proposed by the Working Group in CDDH/II/267 3 possibly with 
some amendments as proposed at the fortieth meeting (CDDH/II/SR.40). 
One of the amendments suggested the'deletion of the words "prior 
to the beginning of the conflict"; another (suggested by the 
United Kingdom representative) proposed changing the phrase "for 
lawful refusal to provide such information" to "for refusal to 
provide information not required by such laltl". 

2. Mr. POZZO (Argentina) said that his delegation agreed with the 
substance of the article as put forward by the Working Group in 
doc~ment CDDH/II/267. It considered that the phrase "except as 
provided for in law in force prior to the beginning of the conflict" 
ought to be maintained in order to ensure that medical personnel 
would know which information they were obliged to give and which 
they could keep back so as not to breach professional secrecy. 

3. He proposed that in order to avoid misunderstanding, a comma 
should be inserted in the fourth line of the Spanish text, after 
"0 haya asistido"; the text would then continue "co~o consecuencia 
de ese confllcto". Otherwise it might be concluded that medical 
personnel were authorized during the conflict to refuse to give 
information about sick or wounded persons either because of a 
violation of the law or because of a communicable disease. 

4. The united Ki:ngdom oral amendment might provide a satisfactory 
solution to the problem raised by several delegations concerning 
the word "lawful". 

5. To take account of the ob,jections of some delegations to the 
expression "prior to the beginning of the conflict", his delegation 
proposed to delete those words and to add a comma after "law in 
force". That would ensure that the article retained the 
universally accepted principle of "nullum crimen sine lege previa". 
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6. Mr. FRUCHTERI'.1AN (United States of America) reminded the 
Committee that his delegation had initially recommended, in 
document CDDH/II/222 9 that the paragraph be deleted, although 
he was well aware that such a deletion would expose members of 
the medical profession to the whims of both Government and rebels 
without protection. On the other hand" the ICRC text represented 
a direct challenge to the sovereignty of a State. His delegation 
had felt that the text went too far and that it would influence 
States not to accept Protocol II. 

7. The Working Groupch-a,ired by therepresentative of Denmark 

had done its work very thoroughly and had duly taken into account 

the USSR representative's point that attention must be paid not 

only to the Government and the rebels in a non.. international 

conflict~ but also to the large category of persons who took no 

part in such a conflict. 


8. The proposal of the Working Group (CDDH/II/267) represented 
a delicate balancing of the need to observe the sovereign rights 
of States and the need to protect the doctor. In point of fact 
it was not the doctor but rather the wounded and~sickwho needed 
protection~ for, as the ICRC Commentary (CDDHI3, p. 25) pointed 
out, they would otherwise not take the risk of seeking medical 
attention or ca~ling a doctor. That compromise had been 
criticized by some delegations, but of course a compromise never 
fully satisfied everyone. Objections had been raised to the 
term "the law in force prior to the beginning of the conflict". 
The Hungarian representative had correctly pointed out that it 
was most difficult to determine when such a conflict began. 
However, that observation could not be limited to the paragraph 
under discussi6n: the problem existed tllroughout the Protocol, 
and indeed the answer to it would dictate the application of 
Protocol II as a whole. 

9. On the other hand, the expression "in force prior to the 
beginning of the conflict" fixed in time the standard to be 
applied ~uring the conflict. Moreover, that standard would be 
known to medical personnel. In a very small way it did. as some
had suggested~ limit the law-making poWer of a State and also of 
the rebels, but only in so far as disclosure by a doctor about 
the status of his patients was concerned. No other aspects of 
the vast range of a State's legislative power weI'e affected. On 
the positive side it ~stablished a uniform rule ·to be used by 
both sides during a conflict. It protected the .doctor unless 
he failed to give information that he would be required to give 
in peacetime~ such as the reportibgof dangerous diseases. The 
Working Group had omitted any terms such as "adVerse Party", 
because it did not wish to force a doctor~ taking no part in the 
hostilities. to make' decisions which would favour one side or 
the other. 
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10. He urged that the text of the Working Group~ together with 
.the 	United Kingdom oral amendment~ be adopted. The alternative 
was to destroy the protection it was desired to grant by deleting 
the paragraph, or~ even worse, to destroy the Protocol by invading 
the sovereign rights of States. 

11. Mr. DEDDES (Netherlands) su~~orted the points made by the 

United States representative. 


12. The only argument that he had heard in favour of deleting 
paragraph 3 was its possible infringement of the sovereignty of 
States. Every international legal instrument infringed that 
sovereignty in some small way, but the existence of national laws 
should be enough to remove the fear of infringement. A choice 
had to be made between that possible infringement and the much 
more important question of how to prevent a situation in which a 
doctor was forced to inform on his patients. When opening the 
discussion on draft Protocol II, the Chairman had pointed out the 
dangers which could arise if that Protocol did not follow as 
closely as possible the comparable provisions of draft Protocol I. 
Draft Protocol I contained a provision that a doctor could not be 
forced to inform on his patients. The dangers of such a situation 
in a non~international conflict would be most acute in the context 
of paragraph 3 now under discussion. That paragraph must be 
retained. 

13. Although he agreed with the Hungarian representative that 

article 16 (e) in both Protocols should be roughly the same, that 

was not enti;ely.possible, since the words "adverse Party" did not 

apply in the present case, and indeed the Working Group's text 

was designed to avoid the need for a doctor to choose between 

parties. 


14. He would prefer to retain the words "prior to the beginning 
of the conflict", for they provided a point of reference on what 
could be said about an individual before an internal conflict 
started. 

15. He fully supported the Working Group's text in CDDH/II/267~ 
with the oral amendment of the United Kingdom representative 
which made the text much clearer. 

16. Mrs. RODRIGUEZ LARRETA de PESARESI (Uruguay) said that her 
delegation was in favour of the text of paragraph 3 proposed by 
the Working Group in CDDH/II/267" as amended orally by the United 
Kingdom representative. 

17. Were a compromise to be necessary. however. her delegation 
could accept the amendments proposed by the Argentine delegation. 
although it would prefer to retain the Working Group's text. 
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18. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 

article 16 was 'an. important and necessary one for the development 

of humanitar~an law innon-internati6nal conflicts. ' His delega

tion endorsed the principles set out in that article. 


19. The text proposed by the Working Group in CDDHIII/267;; 
however, seemed to limit the protection afforded by Protocol II, 
since it r~stri~ted the responsibility of the persons involved 
by including the words "prior to the beginning of the conflict". 
In many cases that would mal{e it dangerous to provide simple 
medic~l' c~~e to the victims of internal conflicts" for there was 
more 'oppbrtunity in such coriflicts than in international conflicts 
for people' to'go to ~xtre~es. Something had to be done to improve 
thi lo~ of" the victims. 

20. IvIariy delegations had expressed concern that article 16 might 
repr~sent interference in the domestic aff~irs of a State; but 
that ,concern was unjustified;; since the solution of a dispute in 
an internal armed conflict remained exclusively within the 
authority of the State. No one had the right to interfere in 
such ~ cOnflict without violating the principles of international 
law. 

21. Article 16 did not refer to outside interference at all. 
It was designed ~o facilitate the provision of medical or other 
care exclusively for the citizens of a single State. _ Moreover, 
its application was limi teci in time. It provided equal pfotec·-· 
tion for p~r$ons on both sides of a conflict, and it seemed to 
him that Governments should be interested that both parties were 
given humani~a~ian care on an equal footing. There was no 
unilateral factor present that would violate sovereign rights. 

22. The USSR representative had referred at the fortieth meeting 
(CDDH/II/SR.40) to a text adopted by Committee I for article I of 
draft Protocol II, defining an internal conflict as one in which ' 
dissident armed forces exercised control over part of the terri·" 
tory of a contracting party. If, as had happened in history, a 
rebel side took over the Government and became the only power in 
a given territory, the side from whose hands the Government had 
beenwrest~d should be even more interested in the provision of 
humanitarian care to the victims. because it would then be 
Subject to the government of the rebels: His delegation was 
therefore in favour of the Danish proposal. 

23. Ina domestic armed conflict there were numerous categories 
of people not taking part in the conflict who might well be 
wounded and sick as a result of it. If an attempt was made to 
establish allegiance in such a conflict, that might well result 
in such innocent persons not receivihg the medical care they 
needed. 

http:CDDH/II/SR.40
http:CDDH/II/SR.41


CDDHIII/SR.41 
- 451 

24. He agreed with the USSR representative that the words "prior 
to the beginning of the conflictii~ should be deleted~ for that 
represented a compromise between the various views expressed. His 
delegation also supported the proposal to delete the word "lawful". 

25. He could not j however, support the Canadian proposal to 

delete paragraph 3 altogether, since the question of its retention 

had. already been decided by the Committee, which vIas indeed the 

reason for sending it to the Working Group. If the question of 

deletion were to arise again, the Committee would have to settle 

it by a two-thirds majority. 


26. Mr. l'flAKIN (United Kingdon) said that he had given some thought 
to the practical implications of paraGraph 3 for civilians who 
might render first aid to sick or wounded combatants or help them 
in any way. The inclusion of the words "engaged in medical 
activities" appeared to protect medical personnel rather than the 
wound~d and sick on the run, which was the primary object of the 
paragraph. He therefore suggested their deletion. 

27. His delegation could accept either the deletion of the whole 
paragraph or the wording proposed by the Working Group, with his 
delegation's amendment to the last line. If the words "prior to 
the beginning of the conflict fi were deleted) either side could 
promulgate a law in the middle of hostilities compelling medical 
personnel to give information about the sick and wounded they had 
treated) which would render the paragraph useless. 

28. Mr. AL-FALLOUJI (Iraq) endorsed the realistic statement of 
the United Kingdom representative. Nevertheless~ the reference 
to legislation in force before the beginning of a conflict was 
tantamount to requiring a State to undertake not to legislate in 
a given field and to accept existing law as unchangeable - a 
matter clearly affecting its sovereignty. The question of the 
"law in force" was clear in an international conflict, but a State 
was unlikely to admit that any legislation wes in force in a 
territory held by rebels. His delegation did not consider 
Committee II qualified to negotiate a question of sovereignty of 
such importance as the consecration of rebel legislation implied 
in the word "lawful" in the last line, vlhich was tantamount to 
capitulating to rebellion. 

29. Mr. DIAZ DE AGUILAR (Spain) expressed his delegation's 
approval of the wording of article 16, which covered the principles 
both of humanitarian law and of the sovereignty of States. If 
the words "prior to the beginning of the conflict fi were maintained, 
there should be no difficulty concerning rebel legislation j because 
it was unlikely that instirgents would have had a constituent 
assembly enacting legislation before the conflict had begun. The 
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code of pradtice of the medical profession called for absolute 
secrecy concerning patie~ts treated; and members of the profession 
w~re only required to give information in the case of crimes. 
His delegation supported the Working Group's text but if that 
text, including the words "prior to the beginning of the conflict", 
was not adopted, his delegation would be in favour of deleting 
article 16. 

30. Mr. OSTERN (Norway) said that the Canadian representative's 
statement at the thirty-third meeting (CDDh/II/SR.33) that any 
treaty in the area of humanitarian law necessarily entailed a 
certain encroachment on tte sovereignty of States, should be borne 
in mind in reiation to paragraph 3 under discussion. He was·sure 
that the Committee supported the fundamental ethical principle 
that ~edical personnel should not be punished for refusal to give 
information which could prove harmful to the wounded and sick they 
had treated, or to their families. The retention of the phrase 
"prioi'> to the beginning of the conflict!1 was essential, because 
its deletion would leave the medical personnel without proper 
protection. There were therefore only two alternatives before 
the Committee: to adopt the text proposed by the Working Group, 
as amended by the United Kingdom representative. which his 
delegation preferred, or to delete the whole paragraph. 

31. Mr. MARTIN (~witzerland) asked for clarification of the 
meaning of the word "lawful" in the Working Group's text, and for 
the French text of the United Kingdom arlendment. The word 
"lawful" could be interpreted in two ways, either that the doctor 
refused information which he thought it was not lawful for him to 
give, or that he refused such information lawfully in accordance 
with the legislation in force. The United Kingdom amendment 
might be interpreted as mcanin[ that a doctor should not be 
punished for refusing to give other information which was not 
forbidden by law. He therefore suggested that the French text 
of that amendment should read: "pour avoir refusi de donner 
d'autres renseignements que ceux prescrits par cetta ligislation". 

32. Mr. MAKIN (United Kingdom) observed that the wording was 
perfectly clear in English. 

33. Mr. SCHULTZ (Denmark) said that from the discussion at the 
present meeting, there seemed to be little support for the 
deletion of the words "prior to the beginning of the conflict". 
He would therefore withdraw his suggestion. Of the other two 
possibilities, the deletion of the whole paragraph would be a 
retrograde step in the development of humanitarian law and would 
mean that there would be no protection for civilians or medical 
personnel who refused to give information conc~rning the wounded 
and sick under their care. The second possibility, the adoption 
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of the Working Group1s proposal (CDDH/II/267), although a compromise 
and therefore not completely satisfactory, would be a modest step 
forward in the pursuit of the humanitarian goals of the Conference. 
His delegation, therefore, hoped that the Committee would choose 
the latter possibility. 

34. Mr. GAYET (France) said that some delegations seemed to 

question the emphasis laid in paragraph 3 on the protection of 

medical personnel. Nevertheless 5 the titles of both articles 15 

and 16 concerned the protection of such personnel; if that 

emphasis was removed, it would be only logical to delete the whole 

article, which he was sure was not the intention of the Committee. 

It was essential that real protection should be provided for 

medical personnel who cared for the wounded and sick under 

dangerous conditions. 


35. His delegation was in favour of deleting the words "prior to 
the beginning of the conflict", which could only lead to. confusion. 
It also proposed the deletlon of the word "lawful li in the last 
line, which seemed to refer to national law, whereas a doctor's 
actions were governed more by his conscience than by legislation, 
as was shown in the words "in his opinion" in the first sentence. 
His delegatioDwas prepared to accept either the text proposed by 
the Working Group with those two deletions, or the original text 
drafted by the ICRC. 

36. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 

the paragraph under discussion had given rise to a veritable battle 

within the Committee which seemed ·in danger of becoming a "combat 

zone", if that was the correct expression. He congratulated the 

~nited Kingdom representative on joining the ranks of the 

revolutionary fighters, if only against the rules of procedure of 

the Conference; parts of his statement had sounded like a press 

release by a trade union of hospital workers. He himself wished 

to speak as a citizen and as a doctor. 


37. The main Objection which had been made to paragraph 3 by 
certain speakers was that it infringed the sovereignty of States. 
Yes, it did so; but the interference was for humanitarian reasons. 
The Geneva Conventions, which were an attempt to humanize wars 
between States, constituted humanitarian interference with the 
behaviour of States in armed conflicts. If the signatories of 
those Conventions considered it admissible to interfere in the 
internal affairs of States which were engaged in international 
armed canflicts, how could they assert that that same humanitarian 
interference was inadmissible in the case of internal conflicts? 

38. One of the lessons of history was how easily everyone forgets 
the lessons of history. Another objection that had been raised 
was the assertion that only a State had the right to promulgate 
laws. That was a strange contention. A considerable number of 
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those present in the Conference Room represented Governments which 
had come into being because they had ri~en against and overthrown 
the preceding regime. Would those speakers argue that Franco's 
Government had had no right to promulgate laws during the civil 
war in Spain? Similar considerations applied to a gre~t many 
countries, including the Union of Soviet Socialist Republics. 

39. The same type of humanitarian interference in the internal 
affairs of States was as essential in internal armed conflicts 
as it was in international conflicts. He was accordinglY in 
favour of the ICRC draft, which represented the most humanitarian 
approach. In any event,.even though the details might be debated 
and some sort of compromise sought, a paragraph on those lines 
was greatly needed in draft Protocol II. 

40. He now wished to speak as a representative of the medical 
profession. The United Kingdom representative had spoken nf his 
qualms of conscience if the authorities came knocking. on his door 
asking for information. Civil wars were apt to be brutal, more 
brutal even than international wars; often, the police or 
military did not knock on the door ~ they shot it down if they 
believed that enemies, even sick and wounded enemies~ were or had 
been harboured within. They were apt to shoot the wounded and 
sick too, even women with new-born babies; and they might also 
shoot the doctor, however neutral he might be, if he refused to 
give them the information they were looking for. Draft Protocol 
II must most certainly include a paragraph prohibiting such actions 
and giving some pro~ection to doctors and to other medical 
personnel so that they should not be afraid to treat all those who 
had need of their ~ervices on either side - the wounded and sick 
pregnant women, children and the aged. Doctors should not be 
subjected to compulsion, but should be left free to take decisions 
as humane persons. Paragraph 3 did not prohibit the giving of 
information; it prohibited the use of compulsion to obtain it. 
The paragraph should be retained, and the Committee should seek 
to arrive at a compromise text which would be acceptable to all, 
so that it could be adopted by consensus. A vote would be highly 
undesirable. 

41. Mr. BOTHE (Federal Republic of Germany) said that very few 
speakers had directly advocated the deletion of paragraph 3; what 
many representatives had said was that, in view of their basic 
philosophy with regard to draft Protocol II, they would prefer the 
deletion of the paragraph to the adoption of the ICRC text. They 
might, h01fTever, be prepared to accept a comprnmise text. His own 
delegation was in favour of the compromise text proposed by'the 
Working Group. He realized that it might in some cases be 
difficult to ascertain whether a law had been passed before or 
after the beginning of an armed conflict, but such difficulties 
were unavoidable. l~!i thout the words "prior to the beginninG of 
the conflict". the text would not mean very much. 
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42. From the procedural standpoint he thought that, in the present 
case ~ the Committee shouldde.cid~. to vote first on the proposal 
which contained the most far-rea~hing obligations, i.e., the ICRC 
text. If that was carried out the Committee could then vote on 
deletion. 

43. He disagreed with the Swiss representative's critique of the 
last sentence of the United Kingdom proposal: punishment was only 
admissible for violations of existing disclosure law. 

44. Mr. MALLIK (Poland) said that he agreed with those speakers 
who had proposed the deletion of the words "prior to the beginning 
of the conflict". Laws varied from country to country and were 
subject to change; moreover) not all laws were in accordance with 
international law. A Gov:ernment taking pOliler in a country, or 
part of a country, in the course of a conflict might promulgate 
laws which were more humane than those of the Government previously 
in power. 

45. His delegation also had grave doubts about the usefulness ,of 
the word' "lawful" in the last line. "During the German occupation 
of Poland, Polish doctors had treated all those who needed their 
assi&tance,including~scaped prisoners of war, resistance fighters, 
Jew~arid:others, often at great risk to themselves, and they had 
never report,ed them to the authorities' in power. 'They had acted 
not out of regard for any particular system of law, least of all 
the laws of the Nazi occupants~ but in accordance with their code 
of medical ethics and as a patriotic duty. The word "lawful 1i 

not only confused the issue, which was not one of law but of 
conscience, but would give rise to endless difficulties in deciding 
whether a doctor had acted 11lawfully" or not. He agreed with the 
USSR representative that the word "lawful" should be deleted. He 
also agreed with him that the most humane text was that of the 
ICRC; that a paragraph on those lines was indispensable in the 
Protocol; and that tIle Committee should endeavour to reach a 
compromise solution acceptable to all. 

46. Mrs. DARIIMAA (Mongolia) noted that the compromise text 
proposed by the Working Group in document CDDH/II/267 had given 
rise to a lengthy discussion. The wording was open to two 
different interpretations: either as forbidding a High Contracting 
Party from promulgating legislation on that subject after the 
outbreak of the conflict; or as reflecting the fear expressed by 
certain delegations that the insurgent party might promulgate laws, 
and therefore excluding such a possibility. The question also 
arose as to which law was concerned: that of the Government or 
that of the insurgents? 

47. The words "in his opinion" introduced a subjective element 
into the text; it would be preferable to confine the article to 
purely objective factors. The word "lawful" had also given rise 
to discussion and conflicting interpretations. 

http:CDDH/II/sR.4l


CDDH/II/SR.41 - 456 

48. With no intention of introducing any political overtones, 
but simply of p!'oviding protection f(')r doctors and·accentuating 
the humanitarian significance of the paragraph~ she wished to 
propose the following new l,I/ording which she hoped would avoid 
the ambiguities and difficulties of intErpretation to which she 
and many other speakers had referred: 

liA person engaged in medical activities shall not be 
punished in ahy way by ~ny Party to the conflict for 
refusing to give information concerning the wounded and 
sick who are or who have been under his care if such 
in·formation could prove harmful to the health of the 
persons concerne·d or of their families. Ii 

49. The CHAIRMAN reminded the representative of Mongolia that the 
time for adjourning the meeting was at hand. 

50. After a brief procedural discussion in which the CHAIRMAN;· 
Mr. AL-FALLOUJI (Iraq), Mr. DUNSHEE de ABRANCHES (Brazil)~ 
Mr. KRASNOPEEV (Union of Soviet Socialist Republics) and r·1r. BOTHE 
(Federal Republic of Germany) took ~art, it was decided that the 
meeting of the Working Groups scheduled for the afternoon would be 
cancelled, that Contrni ttee II would meet in plenary 9 that the first 
speaker would be therepresentative of ~I!ongolia and that, in the 
meantime, the Mongolian 'proposal would be circulated in written 
form. 

The meeting rose at 12.50 p.m. 
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SUMJVIARY RECORD OF THE FORTY-SECOND MEETING 

held on Friday, 21 March 1975, at 3.25 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 16 - General protection of medical duties (CDDH/l; 

CDDH/II/229) (continued) 


Paragraph 3 .. Proposal by the Working Group (CDDH/II/267) 

(continued) 


1. The CHAIRr1AN invited the Committee to continue its considera
tion of the Working Group's proposal concerning article 16, para
graph 3, of draft Protocol II (CDDH/II/267) and the Mongolian 
repre~entative's oral amendment to it. 

2. Mrs. DARIIMAA (Mongolia) said that the phrase that she was 
suggesting - "no person engaged in medical activities shall be 
punished in any way by any Party to the conflict" - had been taken 
from the Working Group's proposal concerning paragraph 3 of 
article 16 (CDDH/II/267). She was also suggesting the deletion 
of the word "lawful" in the last sentence of that proposal; that 
would avoid the need to define that word and the difficulties to 
which the word gave rise for certain delegations. 

3. Her delegation also proposed the deletion of the word "such" 
before the word "information" in the Working Group'p proposal. 
If that wdrd was retained it might be thought to refer to medical 
information only. There might be cases in which a doctor, by 
merely giving the address of the sick or the wounded, might 
endanger their lives. 

4. The Working Group's proposal further referred to "the wounded 
or sick who are 3 .or who have been) under his care". Her delega
tion's object in deleting the words !lor who have been" was to aVoid 
any difficulties which they might cause for some delegations. It 
wished to emphasize that the text referred to wounded and sick who 
needed medical care and who by reason of their illness or their 
wounds could not leave a dangerous area. 

5. A new phrase "would be harmful to their health" had been 
introduced in her amendment in order to emphasize that the actions 
performed by the doctor had a purely humanitarian aim, being 
designed to ensure that no harm was done to the health of the 
wounded and the sick. 
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6. A doctor must take two points into account when he gave 

information: such information should not harm the health of the 

wounded or the sick or be harmful to their families. A doctor 

must refuse to give information when it was likely to have that 

result. The sole criteria for a doctor to follow were the 

dictates of his conscience, humanitarian principles and the 

humane treatment of the wounded and sick. 


7. Her object in sUbmitting the amendment was to avoid a vote 

on the question under _consideration and to find a compromise 

text which might be approved by consensus. 


8. Mr~ CZANK (Hungary) said that his delegation appreciated the 

efforts made by the Working Group to find a compromise text for 

paragraph 3 but had some doubts about the phrase "prior to the 

beginning of the conflict". After hearing the statements made 

at the forty-first meeting of the Committee, his delegation was 

still not convinced that the phrase should be retained. The 

Committee must find a way of overcoming the difficulty; that, he 

thought, was the purpose of the Mongolian represe~tative's amend

ment. 


9. The United States representative had pointed out at the 
forty-first meet~ng (CDDH/II/SR.41) that there were several 
possibilities. The first was to delete pa-ragraph 3;, the 
Hungarian delegation could not support that proposal, for it 
considered that the paragraph was importan't, and it suggested 
that the Committee should vote on it forthwith. The second 
possible cou~se was the approval or rejection of the ICRC text of 
article 16, paragraph 3. The Hungarian delegation could agree 
to the approval oi that text, which it found satisfactory. 

10. The third course would be to adopt the text of article 16, 
paragraph 3, of draft Protocol I for insertion in article 16 of 
draft Protocol II. His delegation could support that proposal 
too. In that connexion he drew attention to the Australian 
amendment (CbDH/II/229)j which combined an improved version of 
the ICRC text of article 16. paragraph 3. of both draft Pr~tocol II 
and draft Protocol I. 

11. The fourth course would be to adopt the vJorking Group's 
proposal (CDDH/II/267). He considered. however, that it would 
be~difficult for the Committee to reach a consensus on that text 

'\, - . . 
as at present drafted. It mlght therefore be advlsable to send 
the text back to the Working Group with the request that it over
come the difficulties that had arisen, taking into account the 
Mongolian representative's amendments) and submit a revised text 
to the Committee. His delegation was convinced that the deletion 
of the controversial phrase "prior to ... " would not alter the 
substance of paragraph 3. 
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12. Mr. CLARK (Australia) said that his delegation would prefer 
,the 	wording of article 16~ paragraph 3, of draft Protocol I to be 
used for article 16, paragraph 3, of draft Protocol II. It had, 
however, participated in the Working Group's efforts to produce a 
compromise text and could accept that text. 

13. Commenting on the amendment proposed by the representative 
of Mongolia, he said that his delegation had been unable to accept 
it when it had been proposed by an expert in the Working Group. 

14, If draft Protocol II did not include a provision such as 

that in article 16, paragraph 33 a doctor would be protected only 

when a situation arose which was covered by Protocol I but not in 

the case of a situation covered by Protocol II, where he would be 

subject to even greater pressures and dangers. His protection 

would then depend on the legal interpretation of the application 

of either Protocol I or Protocol II to the situation. 


15. Failing the adoption of its amendment (CDDH/II/229)J the 

Australian delegation would support the Working Group's text 

(CDDHIII/267) . 


16. The CHAIRMAN said that, in order to avoid a vote on 
article 16, paragraph 3. which could lead to a deadlock, it would 
be better to ask the Working Group to reconvene to reconsider it. 
Members of the Worlcing Group on r1edical Transport would not be 
asked to participate in the Working Group on article 16, para
graph 3, so that both groups might work concurrently. 

17. Mr. SCHULTZ (Denmark), Chairman of the Working Group, said 
that he would naturally agree to reconvene the Working Group on 
article 16, paragraph 3, but doubted whether the Group would be 
successful in adopting a text that would obtain a consensus in the 
Committee. Almost all the statements on the subject made in the 
Commi ttee had already been made in the lllorking Group, whose members 
represented almost every regional group. NeVertheless, he asked 
all former members of the Group, including the member of the 
Eastern Group who was not present in the Committee. to participate 
again in its work. The Working Group would be open to all members 
of the Committee. 

18. Speaking as the representative of Denmark, he wished to 
comment on the amendment submitted by the f10ngolian delegation. 

19. The CHAIRMAN pointed out that the list of speakers had been 
closed, but asked members whether they wished to reopen a possibly 
short debate. 
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20. Mr. NOVAES de OLIVEIRA (Brazil) said that his delegation 

could not agree with the suggestion that the Working Group should 

bereconvened~ for it did not think that that would result in any 

progress. If, however 3 it was decided to reconvene the Working 

Group~ his delegation would suggest that the Committee should 

first take a decision on the substance of the Working Group's 

proposal (CDDH/II/267) in order to give the Group some guidance. 


21. Mr. fvIARRIOTT (Canada) said that he fully agreed that no 

purpose would be served by continuing the debate in the Committee. 

If any fresh opinions were held - and his delegation had a few 

comments to make on the MQngolian amendment - they could be more 

effectively voiced in the Working Group. 


22. Mr. SCHULTZ (Denmark)3 Chairman of the Working GrouP3 said 

that if the Group was reconvened it would be useless to prolong 

the debate in the Committee. The comments he wished to make on 

the Mongolian amendment could be made in the Group. 


23. Mr. AL-FALLOUJI (Iraq) agreed with the Chairman that no vote 
should be taken on paragraph 3. 

24. Since his delegation would be unable to participate in the 
meetings of the Working Group) he wished to ask the Chairman of 
that Group the following question, which he hoped would be answered 
during the Group's discussions: in the event of the adverse Party 
consisting of rebels, how would the words "the laws in force prior 
to the conflict", "lawful refusal" and "punished" be interpreted? 

25. Although his delegation supported the suggestion that para~ 
graph 3 should be deleted, it could agree with the Working Group's 
compromise text. 

26. His delegation was interested in the Mongolian amendment 
and could accept it provided that some such words as "Without 
prejudice to national legislation" were inserted at the beginning 
of the text. 

27. Mr. HARSONO (Indonesia) said that his delegation supported 
the idea of reconvening the Working Croup. It shared the concern 
expressed by the Iraqi representative at the forty-first meeting 
(CDDH/II/SR.41) that the existing law of the legal Government 
should be respected in every non-international conflict and it 
would accordingly be in favour either of the deletion of article 16, 
paragraph 3, or of the adoption of the Working Group's text3 
amended as proposed by his delegation. 
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28. Mr. SOLF (United States of America) said that, while his 
delegation appreciated the sincerity with which the discussion 
had been conducted and the interesting proposal submitted by the 
Mongolian representative, it felt that the Committee had been 
mesmerized by the question of the law in forct and had lost part 
of the essential balance with which the subject had been considered 
over the past five years. The rIongolian representative had worked 
under great pressure to provide the Committee with her proposal for 
a possible co~promise. After the deletion of all reference to law, 
it might hav':;.? been useful to return to the formula in the ICRC text 
of article 16, paragraph 3~ to the effect that compulsory regula
tions for the notification of communicable diseases should be 
respected. In considering whether or not a person engaged in 
medical activity should collaborate with the adverse Party, the 
question of the danger of serious pandemics or epidemics which 
might ,result if the public health officials were not informed of a 
serious communicable disease with which a wounded or sick person 
was afflicted, had always tilted the balance in favour of public 
health rather than of the interest of the wounded or the sick or 
their families. That consideration should continue to be uper
most whatever the solution adopted. 

29. He hoped that the Working Group would be able to produce a 
text that could command a consensus. The elimination of some of 
the proposals by vote would make its task easier~ since it would 
otherwise be faced with propos21s which it had already considered 
and which the Committee had rejected. 

30. Mr. BOTHE (Federal Republic of Germany) said that, no doubt 
by an oversight~ the Mongolian proposal lacked one essential point: 
namely, that a person engaged in medical activities should not be 
coerced into giving information. It might be useful to take over 
the formula approved by the Com~ittee for article 17 of draft 
Protocol I, namely that "No one shall be harmed, prosecuted, 
convicted or punished ... 11. Those drafting comments did not imply 
any position taken by his delegation on the proposal, but merely 
meant that. if the proposal was to be adopted, it should be in the 
form he had mentioned. 

31. He agreed with previous speakers that if the Working Group 
was to be reconvened it should be given some guidance. The 
essential question was whether or not there should be some reference 
to national legislation" whether legislation on communicable 
diseases. legislation in general or legislation in force prior to 
the conflict. It might be advisable for a vote to be taken on 
that point. 
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32. Mr. FIRN (New Zealand) said that, ~~ile it 00uld not actively 
oppose the reconvening of tLc ~orkinc jrcup, his ~elegation felt 
that it might be possible for the Committee to settle the question 
forthwi th :md had cone to the ;~Jeet:;"ng in (:1, ;:)osi tioD to vote. The 
Committee had held a lo~~ ~iscussion aD~ focused its attention o~ 
all the issues involved. He Cli:;:ceeci with tLe representatives of 
Brazil. the Federal Repuolic of German~r and tLc Uni ted ~>tates of 
America that the Committee might vote on a~d eliminate some of the 
proposals before it, so that the ~orkinf Group ~oul0 have some 
guidance if the matter was referred tack to it. It sight then be 
possible for the Working Group to produce a proposal which the 
Committee could adopt almo'st un2l!l,,",our.;ly. 

33. The CHJl.Imy,l') s2i(1 thDt tile rCI:lr2sectc,tive of tlw Federal 
Republic of German;:/ had clEtrified th,s lSSL:.e; til',; Committee had to 
decide whether there shoul~ be a reference to leGislation and if 
so, whether it should relate only to info~matioD on communicable 
diseases or to legislation in general. If such a reference was 
to be included. it should also be decideC whether to stipulate 
that the legislation was to be that in force prior to the beginning 
of th.e conflict. The Co;';mittc:o:' Fi~ht vot:c on those points, 
leavinG it to the Working Group to 0eci~? or the precise wording of 
the whole paragraph. 

34. 1·'Ir. SCLULTZ (Denmill~k), Chairr:op,n of the 1,'orkinc Group. said 
that, in his view, th.e Comnittec Sh01~lc:. take no vote on questions 
of detail at the present stage. '1'11e proble%) vJer F; clear and, if 
the Working Group Kas to L.take a!~otr;c:r effort to produce a text 
that might command a consensus) the Conrrd ttee shoulC', not set any 
restrictive limits out should leave it free to seek a compromise 
in the liCht of the Committee's discussion. As Chairma~ of the 
Working Group. he woule:. do every thine; ros:::;it Ie to tLa tend. 

35. In reply to a ques tion by tilE: CHAIm:.A.!'~ 1'1r. NO'FA~::2 de OLIVEIRA 
(Brazil) 9 Mr. SOLi>' (UnitecI St8.tes of i:.merica) andI'.Ir. BOTHE 
(Federal Republic of Germany) said tLat, .LD vie", of the comments 
of the Chairman of the Workin! Group. they would wj,th~raw their 
proposal for a vote. 

36. Mr. AL-FALLODJI (Iraq) sai~ that his delegation agreed that 
the Working Group's hands should not be: tied by ioalY advance action 
by the Committee. He: would be una"c 1c to at tC::ild the meetings of 
the Working Group but would like to be assJrcd that the question 
he had raiseC would be Given consideration. 

37. The CEAIRHAN said that the Incioriesian Y'c::presc'Lt2.tivc, who bad 
stated that he shared the Iraqi repres~nta~iv2's views, could join 
the Working Group and woul~ unaoubtedly ~nsurc that thos~ Vi2W~ 
were given consideration. 
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38. It might be useful for the membership of the i',Jorking Group 
to be increased. He suggested that the representatives of Cuba 3 

Federal Republic of Germany, France, Mongolia, Uruguay and Zaire 
should join it. 

39. Mr. RIVERO ROSARIO (Cuba) said that 3 much as he appreciated 
the Chairman's suggestion 3 he doubted whether it would be possible 
for a member of hL3 small delegation to join the Working Group. 

40. Mr. StHULTZ (Denmark), Chairman of the Working Group. said 
that he had noted the Iraqi representative's question, which would 
be taken up during th~ Working Group's discussion and reflected in 
its report. 

41. He hoped that the Working Group would again have the benefit 
of the participatibn of Mr. Loukyanovitch of the delegation of the 
Byelorussian Soviet Socialist Republic, who had been an active 
participant in its earlier discussions but who was not a member of 
Committee II. As his attempts to contact that representa.tive ha.d 
been unsuccessful) the Committee might wish to nominate a second 
representative from the Eastern group of countries. 

42. The CHAIRf,lAioJ said that he had taken it for granted that the 
representative of the Byelorussian Soviet Socialist Republic would 
continue to be a member of the Working Croup. The representative 
of the Ukrainian Soviet Socialist Republic might take his place if 
he was unable to attend. 

43. Mr. FISSENKO (Byelorussian Soviet Sociali3t Republic) said 
that he would convey the appreciative comments of tte Chairman of 
the Working Group to the head of his delegation and would ask him 
to attend the Working Group's meetings. 

44. Nr. AL~'FALLOUJI (Iraq) thanked tlle Chairman of the \lTori-cing 
Group for his assurance that the question he had asked would be 
given consideration. He would be interested to know the full 
membership of the Working Group and would welcome confirmation 
that it would be an open group so that a member of his delegation 
could attend occasionally if ttat proved possible. 

45. The CHAIRMAN said that the Working Group was an open group. 
Members who had attended its eaI'lier meetings T'iere the represen·· 
tatives of the Arab Republic of Egypt, Australia. Brazil, 
Byelorussian Soviet Socialist Republic, Canfida, Indonesia, Japan. 
Sweden, United Kingdom of Great Britain and Northern IrLland) and 
United States of America. The representatives of the Federal 
Republic of Germany, France, Mongolia. Uruguay and Zaire had now 
been added. 
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Article 11 - Definitions (CDDH/l; CDDH/II/270) 

Article 15 - Medical and reli~ious personnel (CDDH/l) (continued)* 

Article 16 - General protection of medical duties (CJDH/l~ 
CDDH/II/229) (continued) 

Article 18 - The dis tinctive e:TIblem (CDDEIl; CDDH/II/268) (cont:i.mied) * * 

Report of the Working Group (CDDH/II/269) 

46. The CHAIRMAN invited the Committee to consider the report of 

the Workin~Group on articles 15,16 and 18 (CDDH/II/269). 


47. Mr. CZANK (Hungary), Chairman of the Working Group~ said that 
the Working Group had held fiv~ meetings betw~en 10 and 14 March 
and had produced a report (CDDE/II/26g) on th8 eight questions 
referred to it. The report was in three parts~ the first part 
giving the answers to the eight questions. the second part the 
proposed definition of the term I1 medical personnel" in 
article 11 (f), and the third part the text proposed for article 15. 

48. Since the ~uestions discussed had seemed ~o the Working Group 
to centre on the problem of arriving at a suitable definition of 
the term "medical personnel ii for the purposE:s of draft Protocol II, 
it had decided to draft a text for article 11 (f). After 
answering tile eight question::: and formulating that definition~ it 
had considered it necess2ry to draft a text for article 15. 

49. He expressed his gratitude to all participants fo~the concern 
they had shown in solving the problems before them and for the 
constructive and cO"operative snirit that had prevailed throughout 
the Group's meetings. He also thanked the ICRe r~presentatives 
for their help. 

50. Mr. MARRIOTT (Canada), Rapporteur of the ~orking Group~ said 
that the Working Group's view on question 1 of the eight questions 
referred to it was that the term itmedical persormel ii should include 
all the personnel listed in article 8 (d) of draft Protocol I. 
Although it had considered that referen~e to a distinction between 
permanent and temporary medical personnel should appear as 
infrequently as possible in order not to 'Jvercomplicate draft 
Protocol II) it had felt that there sho~ld be such a reference in 
the present case. 

51. With regard to question 2: the Worki~~ Croup had identified 
five possible cate~ories of medical personnel; mllitary) civiliRn~ 
civil defence. medical personnel of relief societies and 311 other 
persons carrying out medical duties. In 0roducing its text of 

* ResuJ:l.ed from the tl-:!irty-first n,eetin;~: 

** Resumed from the fortieth neeting. 

http:ResuJ:l.ed
http:CDDH/II/SR.42


CDDHIIIIsn.42- 465 

article 11, the Working Group had found that it might be possible 
to narrow the categories down essentially to two. In considering 
the qu~stion of medical personnel who had received no formal 
recognition of training~ the Working Group had concluded that 
medical personnel could be described by their functions rather 
than by academic attainments. That had been done in article 11, 
sub-paragraph (!). 

52. The Working Group had consic.ered that question 3 (a) raised 

no problem, since it was already defined in article 11. It had 

found question 3 (b) more difficult but it had been pointed out 

that there was a formula for article 11 which seemed to cover the 

question of recognition and authorization without actually using 

those \-lOrds. 


53. On question 4, the Working Group had considered that there 

was no need to make any reference in article 15 to the exception 

mentioned in article 35. 


54. Its view with regard to question 5 was that the ICRC text 

was unnecessarily restrictive and in its draft article 15 the 

Working Group had included a provision, which it considered 

sufficient, to the effect that medical personnel should not be 

employed on tasks which \vere not compatible with their humani

tarian role. 


55. Question 6 was somewhat more complicated. The Working Group 
had considered that reli[ious personnel should be defined in 
article 11 of draft Protocol II. The proposal for a definition 
referred to in the second sentence of the reply to that question 
had now been submitted in document CDDHIII/270. The ICRC 
representative had made another proposal to the effect that there 
should be a new article 17 bis coverin~ the entire question of 
religious pe2sonneL, with regard both to definition and to 
provisions for their protection. The adoption of the form of 
wording proposed would greatly simplify t~e wording of the other 
articles in the chapter in question. The matter would be one for 
the Corrunittee's decision when the question of definition of 
religious personnel came before it. 

56. At the time the report had been written, it had been thought 
that the Working Group on article 16 J pal'az,raph 3 j 11ad already 
answered question 7. but it was now necessary to change that view. 

57. The Working Group had consi~ered that question 8 should be 
settled by the Working Group on the Distinctive Emblem. The 
matter had now been dealt with. 
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58. The Working Group had submitted a text .for article II, sub
paragraph (f) but he understood that the Chairman of Committee II 
was to rule-on whether the matter should be discussed during 
consideration of the Working Group's report or left until the 
Committee considered article L_ as a whole. In the text proposed 
for the paragraph, the Working Group had first defined medical 
duties. The corresponding article of draft Protocol I referred 
merely to the duties described in the first and second Geneva 
Conventions of 1949. I~ accordance ~ith the idea that draft 
Protocol II should as far as possible stand alone, the description 
from the first Geneva Convention of 1949 had been incorporated 
into the text proposed for articl~ 11. sub-paragraph (f). There 
was one significant difference in wording: the wording in the 
first Geneva Convention referred to "personnel exclusively 
?ngaged i~". The Working Group had considered that the term 
"affect~ ~" in the French version could more appropriately be 

to litranslated as 11 ass igned than as "engaged in il 
, since the former 

term would automatically solve the problem of authorization or 
::,-'ecogni tion. Those included in the term Il me dical personnel" had 
been defined, fi:r3tly, as 'the T1'edical personnel of Parties to 
the conflict, whether military or civilian". in which medical 
personnel of civil defence un~ts ~ould automatically be includedi 
and, secondly oaG ;!meC:ical nersonnel of the :lational Red Cross 
(Rad Crescent, Red Lion and S~n) Society and of ot~er voluntary 
aid societies recognized by a Party to the conflict". 

59. In the discussion cn article 18 of draft Protocol II. there 
had been a proposal for the redefinition of Red Cross personnel 
which wa~ probably more appropriate. but which might be lett for 
the consideration of the Drafting Committee. 

60. The description of permanent and temporary medical personnel 
had been taken direct ~rom draft Protocol I, except that the 
reference to medical units had been omitted. 

61. The text propOSed for article 15 had been kept short and 
differed very li~t]e from the original text. The phrase "and 
religious pe~30nn21i' had been placed in square brackets because 
it was subject to the acceptance by the Committee of a definition 
of religious perGcnnel or of the alternative suggestion for a 
paragraph 17 bis covering the entire problem of the definition 
and protectiorlof religious personnel. 

62. The CHAIRMAN asked the Vice-Chairman of the Drafting 
Commi ttee Tf -~com::idered the ansV',ers given to the eigi~ t questions 
by the Working Group satisfactory. 
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63. Mr. SOLF (United States of A~8rica), Vice-Chairman of the 
Drafting Committee" congra tula'~ed the \rJorkiw:~ Group on its out-, 
standing contribution. On the basis of its report, he felt that 
the Committee could now answer all the eight questions with the ' 
exception of question 7, concerning article 16) paragraph 3. 

64. The CHAIRMAr~ said that he thoup:ht that the Committee should 
engage in some further discussion of questioI'.s 1 and 2. Horeover, 
the definition of medical personnel suggested for article 11, sub·· 
paragraph (f), should be considered provisional, pending a final 
decision to be takeI'. when the Committee had dealt with all the 
matters of substance in draft Irotocol II. 

65. Mr. SCHULTZ (DeI'.mark). speakinfl as Chairman of the Working 
Group on article 18, recalled that his Workin~Group had agreed 
that the crucial problem was to find some way of stating, in draft 
Protocol II, that Red Cross organizations, branches and the like 
which were acting independently should be authorized to use the 
Red Cross as a distinctive embleM. The Working Group had discussed 
whether such a formulation should be included in article 18 or 
might better be inserted in the article on definitions and it had 
agreed that the best course would be to draw up a definition to 
cover that particular need. 

66. He noted that his Working Group's proposal (CDDH/II/26B) 
anticipated "a change of the text of the definition of 'Medical 
personnel' in article 11, sub para~raph (f) ii as submitted by the, 
Working Group on questions relatin? to articles 15, 16 and 18 ... ii. 
Since t~e two Working Groups had b~en ~eeting at the same time, 
tbey had been unable to contact each other during their discussions 

-but had agreed that Committee II should revert to the problem at a 
later date. He wished to stress, therefore. that before taking 
any final decision the ComI'littee should deal with article II, sub", 
paragraph <f) ii. as a question of substance. 

67. He himself proposed that the Committee should adopt the 
definition of medical personnel given in the proposal of the 
Working Group on article 18 (CDDHIIII268). That definition offered 
the only means of meeting the necessity underlined by the ICRC 
representative of authorizinc some Red Cross zroup to care for the 
wounded and the sick in non-international conflicts. 

68. l\1r. MARRIOTT (Canada) said tJ-"c.t he hopec~ that t~lC Working 
Group on article 18 had alrea~y ccvered ~he point r~de hy the 
Danish representative, since it had adopted the defin~tion included 
in document CDDHIII/268, He ;,=,1t that there "JUuld be no difficulty 
in incorporating that wording in the defin~tion w~jc~ it was 
proposing for article II, sub-~aravraph (f). 
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09. flir. OSTERN (Norway) said that he doubted whether the Working 
Group's definition in article 11, sub-paragraph (f), included 
civil defence personnel as referred to in article-8~ sub
paragraph (d) iii (CDDH/II/240). If the Committee decided that 
it did include such personnel) the reference to civil defence in 

article 8 should be either deleted or included in both articles. 


70. Mr. NAKIN (United Kingdom) said that he understood the words 
"recognized or authorized!! in the definition of medical personnel 
given in document CDDH/II/268 to mean that the personnel in 
question were competent and that the society was authori~ed. He 
wondered, therefore, whether the word "or" had been included in 
error and whether it should not be replaced by "and". 

71. Nr. SOLF (United States of America) associated himself with 
the question asked by the United Kingdom representative. 
Concerning the doubts expressed by the Norwegian representative, 
he said that he had never understood the need to include a separate 
category for medical defence personnel in the definition in 
article 8, sub-paragraph (d) iii. The Drafting Committee ha~ 
considered such a category-redundant, but a decision would of 
course have to be deferred until the Committee discussed ~he 
clauses on civil defence. 

72. His delegation preferred the formula in document CDDH/II/269, 
but agreed that if the definition in article 8 was retained it 
would be necessary to add the words "medical personnel of civil 
defence organizations". 

73. Mr. SCHULTZ (Denmark) agreed with the Norwegian represen
tative that some confusion might be caused if a reference to civ] I 

defence services was included in draft Protocol I and not in draft 
Protocol II. 

74. The United States representative had qu€stioned the need for 
such a reference. In some countries, however, civil defence 
organizations included medical and ambulance units. Accord::'ngly, 
if a new civil defence emblem was to be introduced, it would be 
necessary to decide what emblem would be used by the medical 
personnel of civil defence organizations - the Red Cross or the 
civil defence emblem. 

75. In connexion with article 11, sub-paragraph (f), he suggested 
that the Committee should try to find a suitable ex~ressio~ which 
would make it clear that civil defence personnel were a~~o covered 
by draft Protocol II. It was not sufficient to refer to 
"civilians ll 

, since there were several categories of civilians (vide 
draft Protocol I j article 8, sub-paragraph (~) ii and iii) and ~h8~ 
two draft Protocols ought to be completely parallel as re~ards 
definitions. 
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76. With regard to the proposal-in docusent CDDH/II/268, his 
Working Group had d2cided to refer the text of article 18 to the 
Drafting Committee but had considered thi:it it involv,2cl .J. qu(;stion 
of substance which, in accordance with an earlie2' decision of tile 
Committee, should be agreed on by consensus in the Committ8e its-:::lf. 

77. The CI-Unm'IAN said that it Hould perhaps be necessary to set 
up a Working Group on definitions~ but in view of the larGe number 
of working groups already in existence that would be impossible for 
the moment. 

78. He suggested that the list of spe~kers on the present topic 

should be closed. 


It was so agreed. 

79. Mr. MARTIN (Switzerland) said that he supported the views 
expressed by the representatives of Norway and Denmark with respect 
to the need for ensuring adequate protection for civilian personnel. 
The corresponding definitions should be the samE' as th·::J.::e :in 
article 8, sub-paragraph (Q) iii. 

80. Mr. SKARSTEDT (Sweden) sala that he, too, was convinced that, 
in order to avoid any misunderstandinz, it was necessary to include 
a reference to civilian medical personnel in article 11, sub-· 
paragraph (£), of draft Protocol II. 

81. Mr. URQUIOLA (Philippines) said that he fully endorsed the 
views of the previous speakers concerning the need for including 
the medical personnel of civil defence organizations ~n the 
protection afforded by draft Protocol II. His country had a 
medical personnel component in its own civil defence organization. 
the purpose of which was to provide relief and assistance to the 
victims of both natural and man-made disasters. 

82. The CflAIRJiIAN said that the Com:nittee was in B.greement that 
the replies given in the Working Groupls report (CDDH/II/26g) were 
satisfactory and that that report should be referred to the 
Drafting Committee. It was understood) however, th3.t the 
definitions in that report were beinz ~dopted only provisionally. 

It was so a~reeG. 
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SUMMARY RECORD OF TRE FORTY-'J'HIRD MEETIW} 

held on Monday 24 March 1375, at 10.15 a.m. 

Chairman: 'V:r. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROT080L II (CDDR/I) (continued) 

Article 19 - Prohibition of reprisals (C6r~/1) (continued)* 

Joint Working Group on the concept of reprisals 

1. The CHAIRMAN said the Committee would remember that, after a 
lengthy discussion on the question'of reprisals in relation to 
article 19 of draft Protocol II, it had been decided to set up a 
Joint Working Group. composed of representatives of Committees I, 
II and III, to study the related problems. Committee III, \Alhich 
had at first adopted a reserved attitude towards that decision, was 
now of the opinion that it would indeed be rlesjrable to set up a 
sci~ntific and legal Workin~ Group to consider how the concept of 
reprisals could best be e~pressed for the purposes of draft 
Protocol II. It ~as willing to apnoint Mr. Kalshoven (Netherlands) 
and Mr. Blishchenko (Union of Soviet Socialist Republics) as its 
representatives. Committee I would appoint Mr. Castren (Finland) 
and Mr. Abi-Saab (Arab Republic of Ef:';ypt). As far as Committee II 
was concerned, the reDresentative~ of Ban~ladesh, Brazil and Canada 
had been suggested, but the first-named had indicated that he would 
not be able to participate actively in the ,Working Group's 
deliberations. Pith the Cor..mittee's agreement, therefore:; he 
would now request T'lr. Green (Canada) to act as Chairman of the Joint 
Working Group, to convene it to lTIeet as appropriate and to report 
back to the Commi ttee ~vhen it had corn.pleteC: its work. 

It was so a~reed. 

Article 11 - Definitions (continued) 

Article 15 .. fvledical and reli -::i01.\8 ~ersonnE'l (continued) 

Article 16 - General protection of ~e~ical ~uties (continued) 

Article 18 - The distincti '.Te e"'"blcl"1 (conUn'J.etj) 

Report ~f the Working Gro'J.p (C~DH/II/26q) (continued) 

2. The CHAIRMAN, summing 'clp the o:.i tUDtion 'vi t11 regard to Part III 
of draft Protocol II, said that the final decision on article 11 
has been deferred until after th2 Easter recess. Articles 12. 
13 and 14 had been approved by the Drafting Committee. Articies 

* Resumed from the thirty-third ~eeting. 
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15 and 16 would be referred to the Drafting Committee when the 

Committee had considered the report of the Working Group on 

articles 15, 16 and 18 (CDDHiII/269), with the exception of 

article 16, paragraph 3, which was being considered by a Wnrking 

Group chaired by the Danish representative. Article 17 had been 

approved by the Drafting Committ'~e and article 18 had been 

referred to that Committee. Further consideration of article 19 

would be deferred until the Joint Working Group on the concept of 

reprisals had completed its work. 


3. With regard to the report of the Working Group on articles 15, 

16 and 18 (CDDH/II/269), questions 1 and 2 had already been 

referred to the Drafting Committee. Questions 7 and 8 had been, 

or wotild be, settled by other Working Groups. As to questions 3 

to 6, the only important point requiring the Committee's attention 

was quest:i,on 6, concerning -the definition of religious personnel, 

forwhi'ch two alternative solutions were suggested by the Working 

Group. 


4. Mr. SOLF (United States of Amer-ica), referring to the Cortmli1-tee's 
previous discussion on whether the medical personnel of 6ivil 
4efence units should be the object of a separate category in the 
de~inition of medical personnel in article 11, said that his 
delegat~6n had been satisfied by the arguments put forward by the 
representatives of -Denmark, Nori'-I'aY, the Philippines and Sweden, 
and would 'support the view that medical units ,of civil defence 
~hould be recognj7.ed in the definition when article 11 was discussed. 

5. Speaking as Acting Chairman of the Drafting Committee, he 
suggested that the report of the Horking Group on articles 15, 16 
and 18 (CDDH/Ti/269) be referred to the Drafting Committee for 
consideration in conjunction with the report of the Working Group 
on article 18 (CDDH/II/268), since both those documents contained 
sufficient guidance to enable the Drafting Committee to perform 
its work. 

6. Mr. MARRIOTT (Canada) said that his aelegation's posltion with 
regard to draft Protocol II was well-known: the text should be as 
short and simple as possible and no unnecessary material should be 
included. The adjectives "civilian" and "military" were precise, 
not relative, terms. Civil defence was neither purely military 
nor purely civilian in nature; it was a task. Consequently it 
would be both illogical and unnecessary to place it in a separate 
section of the definition of medical personnel. In a spirit of 
compromise, his delegation would be able to accept the inclusion 
of a reference to civil defence personnel in article 11, sub
paragraph (f) i. 
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7. Mr. MARTIN (Switzerland) said that there was a certain 

parallel between draft Protocol II~ which contained two articles 

on civil defence~ and draft Protocol I~ which contained several 

articles on the subject. Draft Protocol II would not be clear 

unless some specific reference were made to the medical services 

of civil defence organizations. To omit such a reference would 

also be to discriminate against civil defence activities in draft 

Protocol II as compared with draft Protocol I. In the view of 

his delegation, medical units of civil defence should be given 

separate mention in article 11, sub-paragraph (£) ii. 


8. The CHAIRMAN suggested that the question of civil defence 

medical personnel be deferred until the Committee took up article 

11 as a whole. 


It was so agreed. 

9. The CHAIRMAN drew attention to question 6 of the Working 

Group's report. The question was whether religious personnel 

should be defined in article 11, or whether a new article 17 bis 

should be included concerning the protection of such pers·onner:

An amendment to article 11 had been submitted by Austria~ France, 

the Holy See~and Nigeria (CDDH/II/270). 


10. Miss BASTL (Austria), introducing amendment CDDH/II/270 to 
article 11 (g), said that it was closely linked to the report of 
the Working Group on articles 15, 16 and 18 (CDDH/II/269). Just 
as the Working Group considered it necessary for medical personnel 
to be defined before articles 15 and 18 couJd be drafted, so the 
sponsors of the amendment considered that the term "religious 
pe:esonnel", which was also used in those articles, required 
definition. In the interests of simplicity and precision~ the 
inclusion of such a definition in article 11 would be preferable 
to a rtescription of religious personnel in the text of articles 15 
and 18. As in the definition of "medical personnel" in sub
paragraph (f) of article 11, the authors of thl2 amendment had 
defined first the functions and, secondly, the categories of the 
persons to be included. Those categories were themselves attached 
to military or civilian medical units, or to armed groups in the 
sense of article 1 of the draft Protocol II. Thus, the armed 
forces and other organized groups of the rebel party 1"rere taken 
into account, in conformity with the definition adopted by 
Committee I. The sponsors had not considered it necessary to make 
any distinction between permanent and temporary religious personnel. 

11. Mr. KLEIN (Holy See) said he wished to make some general 
comments on the question of religious personnel. First, the 
question of whether the armed forces of a particular party included 
religious ~ersonnel or not was irrevelant to the Committee's work. 
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What delegations were being asked to do was to accept the principle 
of respect and protection for the religious personnel which the 
adverse Party saw fit~ as its duty and its right, to attach to its 
medical and military units. Secondly. behind the right of the 

docto~ lay the right of the wounded, the sick, and the ship

wrecked, the infirm and the interned,to receive care and not to 
be left to die. That was a fu~damental human right. Similarly~ 
behind the right of the chaplain lay the right of the wounded, the 
sick, the shipwrecked, the infirm and the interned to receive 
religious assistance. That, too, ,'las a fundamental human right. 
To violate the right of the doctor was to violate the right of 
his patients, ~nd to violate the right of the chaplain was to 
violate the right of perscins with religious convictions. Both 
were grave violations. 

12. The Protocols must not b~ a step backwards in respect of the 
recognition of the rights of religion which had been written into 
the 1949 Geneva Conventions for the very reason that that right 
had so often been violated during the Second World War. Never
theless, when the text of article 18 of draft Protocol II had been 
considered at an earlier meeting of the Committee, the term 

, 	 "medical personnel i1 had been retained even thou.gh it was not 
defined, whereas the term "religious personnel l1 had been rejected 
on the grounds that it was not defined. Such action smacked of 
double standards. If the anomaly was only procedural~ the matter 
was not serious, b~t if it was substantial, the delegation of the 
Holy See would protest as publicly as possible. 

13. At the first session, his delegation had suggested that 
religious personnel should be defined in article 8 of draft 
Protocol I (CDDH/II/18). The United Kingdom delegation had 
supported that suggestion, but the Polish deJegation had considered 
that it would be sufficient to define the term "chaplain" in 
article 15. Earlier in the current session. his delegation had 
stated that it attached no importance to the place of the definition. 
At an earlier meeting:; the Committee had adopted an amendment to 
article 15 of draft Protocol I concerning 2 definition of religious 
personnel, and paragraph 6 of that article had been adopted by 
consensus a few days 12ter. Later, an oral proposal to sUbstitute 
the term "medical and religious persc1nel" for "m~dical personnel" 
had been adopted. The Committee was aware of the general meaning 
of the term "religious personYlel iY since it was very clearly 
defined in draft Protocol I. In the case of draft Protocol II, it 
was only natural to seek a definition that took into account the 
special context of the Protocol and the fact that it w~s less 
closely linked to the Genevd Conventions than ~r~ft P~otocol T. 

14. Mr. MARRIOTT (Canada) said that there was prob~bly gGn0r~1 
agreement on the need to define and recormize reli7ious ;:)(::r~onneL 
and amendment CDDH/II/270 waG to he comm~nde1 for Its si~nlicitv • 
and clarity, However: he couIe, sec C'onsid2rabls merit in the ide8. 
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of including a separate simple article '~Thich defined religious 
personnel~ stated that they should be protected 3 and listed the 
conditions under which they might wear the distinctive emblem. 
There was perhaps no need for the Committee to discuss further 
the place of the provisinn o the Drafting Committee might he 
entrusted with the task of producing a generally acceptable text. 

15. Mr. SOLF (United States ~f America) said that his delegation 
shared the view that religious personnel should be defined. 
Following the action taken by the Committee on article 18 of draft 
Protocol I~ it was essential to include a definition of religious 
personnel in that Protocol. Since it had been agreed that draft 
Protocols I and II should correspond to one another as closely as 
possible, his delegation was in favour of including a definition 
of religious personnel in draft Protocol II as well. The pattern 
of the Geneva Conventions was well reflected in amendment 
CDDH/II/270. There was~ however~ one omission which would be 
made good if the phrase ~to an armed force~ were inserted at the 
beginning of sub-paragraph (~) of the amendment. 

16. Mr. SHERIFIS (Cyprus) said that his delegation fully 
sympathized with the concern expressed by the representative of 
the Holy See and could accept amendment CDDH/II/270. It had no 
strong views on the plac~ of the definition in the draft Protocol 
and would be willing to accept the view of the majority. 

17. Mr. GAYET (France) said that his delegation supported both 
the sUbstance and the form of ame-ndment CDDH/II/2703 which was 
unambiguous and not too sweeping. It considered that the most 
logical place for the definition was indeed article 11. The oral 
amendment proposed by the United States representative deserved 
the Committee's consideration. 

18. Miss BASTL (Austria) said she welcomed the drafting amendme;t 
proposed by the United States representative to sub-paragraph (b) 
of amendment CDDH/II/270. The intention of ~he sponsors had 
been to cover all the groups mentioned in article 1 of draft 
Protocol II and they had used the generic term Ii formations arme'es" 
in the original French text with that aim in view. 

19. Mr. MAKIN (United Kingdom) said that he welcomed amendment 
CDDH/II/270 as amended by the representative of the United States 
of America. He would have been inclined to put sub-paragraph (b) 
before sub~paragraph (a), but that was a point that could be left 
to the Drafting Committee. He felt some concern, however, about 
sub-'paragraph (c), and -wondered vrhether there were in fact 
religious personnel attached to civil defence organizations; if 
there were, he had no objection to their being protected. The 
use of the word ~groupsli seemed a little unusual. In articles 
30 and 31 no form of civil defence organization was mentioned; 
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those articles referred to personnel and activities, not to groups. 
He also wondered what was-the significance of the word "organized"; 
in the cases of armed conflict covered by Protocol II, civil 
defence might in fact be very disorganized. He would suggest 
that, for the time being, ihe ~aragraph be pl~ced in square 
brackets and no specific wording proposed until ~fter the 
consideration of article 31. 

20. Mr. CLARK (Australia) said that his delegation supported 

amendment CDDH/II/270 and would have co-sponsored it had ti)1le 

permitted. In view of his country's regional interests in Asia, 

his delegation considered ,that religious interests in that area 

were we.ll catered for in the amehdmeHt. 


21. Mr. SKARSTEDT (Sweden) said that ~he United Kingdom represen
tative had reflected his own views. His delegation supported the 
idea that religious personnel should be given respect and 
protection, but fclt that the two Protocols should be brought 
into line. For the moment there was no reference to religious 
personnel in draft Protocol I nther than that in article 15 
entitled "Civilian medical and religious persnnnel". He also 
had dflubts with regard to sub-paragraph (c) of amendment 
CDDH/II/270 and wr;uld like to know whether there were in fact 
religinus persAnnel attaChed to civil defence groups. He agreed 
that the wC'rding should be reconsidered after article 31 had been 
drafted and s~ggested that the same system be followed as in draft 
ProtAcol I, and a reference to religious personnel incorporated in 
an article similar to article 15 nf that Protocol. 

22. Mrs. RODRIGUEZ LARRETA de PESARESI (Uruguay) said that her 
delegQti~n supported amendment CDDH/II/270 both with regard to 
substan(;e and tp the placing cC: the reference to religious 
persnnnel in article 11 of draft Protocol II. 

23. Mr. MARTIN (Switzerland) said that his delegation supported 
amendment CDDH!lI/270, but had some hesitation in accepting the 
reference in sub'-paragraph (c) to chaplains being attached to 
organi~ed civil defence groups. In draft Protncol I they were 
attached to medical units and only mentioned in article 15 of that 
Protocol. As medical units could in turn be attached tn civil 
defence groups er nrganizations, chaplains could also be attached 
to the latter, but when the definitions were discussed, sub
paragraph (c) might be incorporated in sub-paragraph (a) under 
civilian medical units. 

24. Mr. NOVAES de OLIVEIRA (Brazil) said that his delegation 
supported amendment CDDH/II/270, including the United States 
amendment -co sub-paragraph (c). It would prefer sub-paragraph 
(~) to be placed in square orackets until the definitions ~n 
article 31 had been agreed. 
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25. The CHAIRMAN asked whether the Committee was in agreement on 
the principl~ of including a reference to religious personnel in 
jraft Protocol II. 

The principle of including a reference to religious personnel 
in draft Protocol II was adopted by consensus. 

26. Mr. CLARK (Australia) ask~d why~ in the Working Group's report 
(CDDH/Ilt269)~ the definition under article ll~ sub-paragraph (f) 
included a reference to the wounded and sick but not to the ship
wrecked~ and· why~ in the same paragraph the word "removal" had 
been omitted when the original article 11, sub-paragraph (f) i 
in draft Protocol II spoke of "search for, removal~ treatment or 
transport of the wounded and the sick". 

27. Mr. MARRIOTT (Canada)~ speaking as Rapporteur of the Working 
Group, said that the shipwrecked, once they had been rescued~ were 
by definition no longer shipwrecked, so that by the time they had 
passed into the care of the medical personnel they came under the 
heading of wounded and sick. The Working Group had considered 
that the idea of "removal" was covered by the word "transportation". 

28. The CHAIRMAN suggested that, if there were no objections~ the 

report of the Working Group on questions relating to articles 15, 

16 and 18 to be settled by Committee II (CDDH/ III 269) be referred 

to the Drafting Committee. 


It was so agreed. 

29. The CHAIRMAN said that, in its answer to question 6 
(bDDH/II/269), the Working Group had suggested two alternatives: 
either to include a definition of religious nersonnel in article 11, 
with brief references in article 15 and nerhaps 18, or to deal with 
the question of religious personnel in a new article 17 bis. He 
took it that the Committee's decision by consensus implied that it 
preferred the definition to be included in article lIs with 
references in articles 15, 18 or others. rather than to be made 
the subject of a separate article. The Drafting Committee could 
decide on the exact wording. 

Report of the Joint Working Group on terms to cover various 
military situ~tions (CDDH/II/266 - CDDH/III/255). 

30. The CHAIRMAN invited Mr. Rosenblad (Sweden)) Chairman of the 
Joint Working Group, to introduce the Group's report (CDDH/II/266 
CDDHIIIII255) . 

31. Mr. R0SENBLAD (Sweden) said that at the request of Committees 
II and III, a Joint Working Group had been set up to study the terms 
to be used to cover the various military situations envisaged in 
some of the articles of the draft Protocols and prepare definitions 
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of the terms recommended. The Group had chosen three terms: 
zone of military operations ~ which covered the total combat area; 
combat area - the area where fighting was taking place; and the 
contact area .- the limited areCt where the opposing forces were in 
direct, and at times physical, contact with each other. Those 
terms were defined in annexA to the Group's report. 

32. The CHAIRMAN invited Mr. Kermode (New Zealand), Rapporteur of 
the Joint Working Group, to comment on the main points of the 
report. 

33. Mr. KERMODE (New Zealand), Rapporteur of the Joint Working 
Group, said that the terms recommended were for use in draft 
Protocols I and II only and were not military terms. They had 
no significance in any army or force. They were compromise terms 
and as such had the imperfections of a compromise solution. An 
attempt had been made to use as concise a wording as possible. 
The Group had avoided the phrase "on land, at sea or in the air", 
so as not to become confused ~vi th the terms used in the law of 
the sea or the law of the· air. Draft Protocols I and II were 
concerned mostly with war on land and the Group had considered 
that if the sea or the air were in question, specific reference 
should be made to the fact. It had avoided complex problems 
suoh as that of the control of battlefield air sp~ce. It was 
of great importance that the same terms should be used with the 
same meaning throughout the draft Protocols. 

34. Mr. CALCUS (Belgium) said that despite its respect for the 
Joint Working Group and its Chairman, his delegation regretted 
that it must express a number of reservations concerning the 
report, first over the choice of certain expressions and, secondly, 
over the definition of iicombat area". 

35. Although the Working Group stated in paragraph If (c) of its 
introduction to the report that it had tried to avoid special 
military terms wherever possible, it had recommended the use of 
the expression "zone de combat", which had been translated into 
English as "combat areat:, although in the Belgian military 
glossary the official translation was "combat zone". 

36. His delegation also had reservations concerning the definition 
of the term "zone de combat" which contained the expression net ou 
sont situees celles qui les soutiennent directement i" in English 
"and those directly supporting them". He wondered what the word 
"directly" was intended to mean. In the excellent diagram of a 
classical ground forces disposition in annex B to the report, the 
combat area would appear to be limited to the brigade rear area 
or at the most the division rear area. But the military definition 
of "combat zone" given in Belgian military glossaries was: 

http:CDDH/II/SR.43


- 479 - CDDH!II/SR.43 

"(i) That area required by combat forces for the conduct of 

operations; (ii) the territory forward of the army rear area 

boundary". It seemed inconceivable that the same term should 

be used in the Working Group'p report with a totally different 

meaning, especially as the articles common to the Geneva 

Conventions of 1949 stipulated the' the High Contracting Parties 

should· distribute the text of the Conventions to their military 

schools. 


37. His delegation was satisfied with the definition of the term 
"contact area", but considered that of "zone of military operations" 
to be ambiguous. The use of the expression "taking a direct or an 
indirect part" did not give a clear indication of the exte;nt of 
the zone. There again there was a similar military term: "area 
of operations", defined as follows: "That portion of an area of 
war necessary far military operations, either offensive or 
defensive, pursuant to any assigned mission, and for the admin
istratinn incident to such military operations l1 That definition• 

was again different from the Working Gr,vup's ,definitinn (1f "zone 

of military ,)perations", and such differ'ences caused confusion. 

He wnuld like the opinion of the ICRe on that point. 


38. His delegation was not asking that the military terms quot~d 

shnuld necessarily be used, but suggested that, as differences of 

interpretation were bound to arise, in view of the large number of 

delegations present, and as the Protocols and Cnn 1Tentif'ns were 

intended to last whereas military terminology was subject to 

mf''iification, each Committee, along with its Drafting Committee~ 

should be respnnsible for producing sho~t paraphrases, straight

f~rward in meaning, rather than expressions taken fr:'om military 

terminnlogy which only caused confusinn. He was ready to 

co-operate in the chnice of p2l'"'aphrases for u~,e in the articles 

dealt with by Committee II. 


39. Mr. KRASNOPEEV (~nion of Soviet Socialist Republics) said he 
agreed with the comments of the Belgian representCltive on the 
difficulties that arose because of the lack of a commnn accepted 
military terminology. The problem was mainly a linguistic one. 
Althl'ugh the report pr0duced by the Joint Working Grnup 
(CDDH/II/266 - CDDH/III/255) was an excellent one~ the definitions 
it contained should be regarded as preliminary and subject to 
change as discussions within Committee II and its working groups 
proceeded. The definition given Llr "Contact area ll in annex A 
was entirely satisfactory and represented a definite contribution 
to the work of the Conference. 

40. Annex B was also very good but it allm~ed only for situations 
where the defence was stable. In a f-luid war af movement, the 
military situatinn would dete):,mine the need to wear distinctive 
emblems, not only in combat z0nes, but also in areas to which the 
fighting might be transferred. Tlms, the real danger f0r civilian 
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medical personnel was to be wounded as the result of a nearby 
combat not more than 100 metres distant or to be taken prisoner 
by the adverse Party. In article 18, for example, the determining 
factor for the wearing of the emblems was not the combat zone as 
such, but its nature~ the speed at which troops advanced and the 
possible result of military operations. The solution to that 
problem was for the local authorities to decide if a real danger 
existed which called for the wearing of distinctive emblems. It 
was better to avoid arbitrary definit~,ons and remain flexible. 
It was for that reason that it was necessary to avoid as much as 
possible using military terminology in the Protocols and· Conventions. 
However, the Joint Working Group could hardly have produced a 
better document in the circumstances. 

41. Mr. MARRIOTT (Canada) said that what he had wished to say had 
already been eloquently expressed by the USSR representative. It 
was true that the Joint Working Group had kept the number of 
military terms tG a minimum byt, in his vir~, it had adopted the 
~rong approach to the problem. As the Belgian representative had 
pointed out,-there was a l~nguage problem. For exaciple,' there 
was some confusion,as to the precise meaning of, and differences 
between, the words "area" and "zone". In English-speaking 
countries the expression "combat area" was acceptable and clearly 
understood, but it was less so for French--speaking countries. 

42. Instead of basing itself on the classical disposition of 
ground forces, the Work~ng Group would have done better to base 
its text on the requirements for the wearing ofdistinct-ive 'emble-ms, 
as set out in the draft Protocols. The report produced by the, 
Working Group had not really done what VTaS required. Perhaps the 
report was suitable for Committee III, but it hardly met the needs 
of Commit:;ee II in terms of t:le subjects undE:r discussion in that 
Committee. For that new definitions were required. 

43. Mr. OSTERN (Nor~y'ay) said he noted that, in paragraph 10 of 
the report submitted by the Joint Working Group (CDDH!II!266), 
there was a: reference to the fact that the terms Hat sea", "on land" 
and "in the air" had been avoided. In annex A to the report, the 
word "territory" had been used under the paragraph referring to 
"zone of military operations" and he vJOndered if that excluded the 
sea and the air. It would be better if some term could be found 
which covered all three elements. 

44. Mr. de MULINEN (International Committee of the Red Cross) said 
that the Joint Working Group had searched for solutions to the 
problem of military definitions but it had proved a difficult task. 
It was essential ~hat the wording in both the P~otocols and the 
Conventions should be clear and orecise. The terms given in 
annex C were clear enough, but t~ provide equally clear definitions 

http:CDDH/II/SR.43


- 4C!1  CDDH/II/SR.43 

for terms of a more military nature was much more difficult. One 
'of the problems was that the same words could have different 

meanings. The essential thing was to find words for use in both 

the Protocols and the Conventions that would be self-explanatory. 


45. Article i5 of the fourth Geneva Convention of 1949 was a good 
example of how a definition could be both simple and self 
explanatory. The words "regions where the fighting is taking 
place" in Article 15 of that Convention c~vered both classical 
combat zones and rear areas far from the front line. A wording 
of that kind would be the simplest one to adopt in most cases. 
The term "contact zone" coUld.be used where the area was completely 
military, but should be avoided in connexion with neutrali~ed or 
non-defended localities, as in draft Protocol I. He suggested 
that perhaps some such expression as "combat zone", understood to 
mean the regions where the fighting was taking place, might be 
added in an appropriate place in draft Protocol I. 

46. Mr. ASHMAWI (Arab Republic of Egypt) said that the definitions 
in annex A were far too broad. Whether it was a question of 
brigades, divisions or corps, they all had distance and depth in 
the field of battle. Annex A spoke of the zone of military 
operations and the location nf armed forces taking a direct or 
indirect part in current military operations. That was confusing. 
For example, did it mean the depth of all the armies nf the two 
Parties to the conflict as far back as main cities'and civilian 
targets? More clarification of the precise meaning of the zone 
of mili~ary operations was needed. 

47. Mr. SOLF (United States of America) said he shared some of the 
doubts that had been expressed by other delegations relating to 
defini tions, but thought the 'iiorking Group had done a remarkable 
job in pointing out the need for clarity in the terms to be used. 
The Working Group's report was valuable to both Committees II and 
III as a point of reference and departure. The suggestions in 
that report would be useful in analysing and selecting the precise 
texts to be used for the articles with which Committee II was 
concerned. 

48. The ICRC suggestion for the adoption of the words "in the 
regions \<Jhere the fighting is taking place" was suitable in most 
cases. In article 15 of draft Protocol II, it might be useful 
to add "in areas \-.rhere medical support has been seriously disrupted 
by military operations". 

49. Mr. KEID10DE (New Zealand), Rapporteur of the Joint Working 
Group, said that the Committee's discussions had highlighted many 
of the problems that had arisen during the debates within the Group 
itself. The terms agreed on in the report were a compromise. 
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The differences of oplnlon within the Working Group on some of the 
terms used had "been extremely wide. For example 9 some members had 
thought that the term "combat area" was meant to include the firing 
range of intercontinental ballistic missiles. That was why he 
had suggested earlier the use of the terms "red, blue and green 
zones". 

50. It was true, as had been mentioned by the USSR representative, 
that the diagram in annex B to the Joint Working Group1s report 
covered a stable situation on the field of battle 9 and that the 
lines shown in that diagram would 9 of course, vary considerably 
in cases of mobile warfare. On the question whether the word 
"territory" in annex A covered land~ sea and air ~ he had explained 
privately to the Norwegian representative why that term had been 
deliberately chosen. He agreed with the ICRC representative that 
"in the regions where the fighting is taking place" was a very apt 
wordirig but it had been agreed within the Working Group not to use 
that expression. The definitions of zones of occupatinh 9 or 
occupied territory, had been decided upon only after consultations 
with military experts from various countries within the Working 
Group. 

51. The representative of the Arab Republic of Egyp~ was quite 
right in saying that distances and depth were important military 
considerations. It was also a fact that in different types of 
warfare there were considerable variations in those matters. For 
example, the distances and depth of the opposing forces in jungle 
warfare would be quite different from those involved in desert 
warfare. The answer to the question whether cities were included 
in the military zone of operations was that they were. 

52. Mrs. DARIH'IAA (Mongolia) said she wondered why there had been 
so much discussion on definitions of military areas. Surely the 
principal concern of Committee II was not military definitions but 
the protection of civilian non-combatants. What in fact was the 
situation of nnn-combatants in zones of military occupation, combat 
areas and contact areas? That was the key question. Civilians 
understood nothing about military operations. What mattered was 
how the provisions of the Protocols would protect them in times of 
armed conflict. As for military definitions, they were best left 
to the competent authorities in each country. 

53. Mr. KERMODE (New Zealand), Rapporteur of the Joint Working 
Group 9 said that articles 43 to 53 of draft Protocol II, which had 
been discussed in Committee III, were designed to give the maximum 
protection possible to civilian populations in times of internal 
armed conflicts. 
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54. The CHAIRMAN invited the Acting Chairman of the Drafting 
Committee to clarify his earlier statement that the Working Groupts 
report would serve as a point of reference for Committees II and 
III. 

55. Mr. SOLF (United States of America), speaking as Acting 
Chairman of the Drafting Committee, said that it was intended that 
Committee II should take note of the Working Groupts report and 
then refer it back to the Drafting Committee with its comments. 

It was so agreed. 

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE FORTY-FOURTH MEETING 

held on Wednesday, 2 April 1975, at 3.25 p.m. 

CLairman: Mr. NAHLIK (Poland) 

EXPRESSION OF SYMPATHY ON THE DEATH OF KING FAISAL OF SAUDI ARABIA 

1. The CHAIRMAN, speaking on behalf of the members of the 

Committee, said he wished to express their sympathy to the delega~ 


tion of Saudi Arabia on the recent assassination of King Faisal of 

Saudi Arabia. 


On the proposal of the Chairman, the Committee observed a 

minute's silence. 


CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued)* 

Articl~ 15 - Civilian medical and religious personnel (concluded) 

Paragraph 2 

Article 17 - Role of the civilian population and of relief societies 
(continued)** 

Paragraph 1 

Article 18 - Identification (continued)** 

Paragraph 3 

Report of the Drafting Corrmi ttee (CDDHIIII286) 

2. The CHAIRMAN invited the Rapporteur of the Drafting Committee 
to introduce the re~ort of that Committee on article 15, para
graph 2, article 17, paragraph 1 and article l~, paragraph 3, of 
draft Protocol I (CDDH/II/286). 

3. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that, in the light of the report by the 
Joint Working Group and subsequent discussion in the Committee, 
the Drafting Committee had endeavoured to avoid the use of such 
military terms as "combat zones ll and, instead, to find a more 
general phrasing for situations to which articles 15, paragraph 2, 
17. paragraph l~ and 18, paraGraph 3 of draft Protocol I would 
apply. 

* Resumed from the thirty-ninth meeting. 

** Resumed from the thirtieth meeting. 
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4. The following textual changes should be made to the Drafting 
Committee's report; the last part of· article 15, paragraph 2 
should read "where civilian services are disrupted by reason of 
combat activi tyli, thecorresponc:.ing French text being; "ou les 
services sanitaires civils son~ desorganis~s en raison d'une 
activite de combat ll • 

5. As to article 18, paragraph 3, the last words of the French 

text should read: "ou semblent probables". 


6. Mr. CLARK (A~stralia) asked when the Working Group's report 
on article.. 19 of di'aft Protocol II concerning reprisals would be 

received. . 


7. The CHAlRMAN said he would reply to the Australian represen

tative's question after the points relating to combat zones had 

been settled. 


The Drafting Co~~ittee's proposals concerning article 15, 
paragraph 2, art~cle 17, paragraph 1 and article 18, paragraph .3 
were adopted ·byconse'nsus .. 

Article 15 as a whole was adopted by consensus.!/ 

Artie-Ie IT -' Role of--t~-:e civilian population and of relief 
societies (con~inued) 

Paragraph 2 (CDDH/II/256) 

8. Mr. MAKIN (United Kingdom) said that he would like to raise 
a point in connexion with paragraph 2 of article 17. His 
delegation was a co-sponsor of the joint amendnent in document 
CDDH/II/256 which should have been headed "Amendment to 
article 17 (2) 11, not 17 (3). It felt that it was not right that 
civilian populations and relief societies should be expected to 
collect the dead, with the possible exception of those at sea. 
The procedure for the collection of the dead was adequately laid 
down in Article 15 of the first Geneva Convention of 1949. 

The joint am8ndment to article 17, paragraph 2 (CDDH/II/256) 
was adopted by consensus. 

Article 17, paragraph 2 as a whole was adopted by consensus. 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Report Df the Drafting Committee on articles 12 to 18 (CDDH/II/287) 

9. The CHAIRMAN invited t~e Committee to consider the Drafting 
Committee's report on articles 12 to 18 of draft Protocol II 
(CDDH/III287) . 

II 	 For the text of articlr 15 as adopted. see the report of 
Committee II (CDDH/22l/Rev.l, annex II). 

http:CDDH/II/SR.44


CDDH/II/SR.44- 487 

Article 12 - Protection and care (concluded) 

Article 12 bis ~ Protection of persons (concluded) 

10. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 
Drafting Committee, said that article 12 of draft Protocol II 
corresponded to article 10 of draft Protocol I, while article 12 bis 
corresponded to article 11 of draft Protocol I. Only two para
graphs of that article had been transferred to draft Protocol II, it 
being the unanimous view of the Drafting Committee that paragraphs 3 
to 6 of article 11 of Draft Protocol I were inappropriate in the 
context of a non~internatiollal conflict. Reference to detained 
persons in article 12'bis, paragraph 1, should be made in the 
present tense. "are interned ... II, "sont internees ... Ii 3 "son 
internadas ... 11. In the Spanish version a small vip" should replace 
the capital liP" in the word lipartes li except where mention was made 
of "High Contracting Parties", a correction which applied to the 
whole Spanish text of document CDDH/II/287. 

Articles 12~1 and 12 bis}/ were adopted by consensus. 

Article 13 - Search and evacuation (concluded) 

11. I'1r. BOTHE (Federal Republic of Germany) j Rapporteur of the 
Drafting Coromi ttee, said thB.t article 13 of draft Protocol II had 
no corresponding provision in draft Protocol I, as its substance 
had already been dealt with in Article 15 of the first Geneva 
Convention of 1949 and Article 18 of the second Geneva Convention. 
Paragraphs 1 and 2 of article 13 had been drafted on the lines of 
Article 15, paragraph 1 of the first and of Article 18, paragraph 1 
of the second Geneva Convention. There were a fe~ small textual 
changes to be made in article 13. In the English version the word 
"to" should be deleted from the last line of paragraph 1 and in the 
second line of paragraph 2, the word lieach" should be changed to 
"an", corresponding changes being made in the other languages. 

12. Replying to a question by ~r. URQUIOLA (Philippines), he said 
that the Drafting Committee further recommended that a note be added 
to article 13 to the effect that the expression "aged persons and 
children" in paragraph 3 should be reconsidered after the discussion 
of the definitions and article 32 of draft Protocol II. 

It was so agreed. 

21 	 For the text of article 12 as adopted, see the report of 
Committee II (CDDH/221/Rev.l, annex II). 

For the text of article 12 bis as adopted, see the report of11 
Committee II (CDDH/221/Rev.~annex II). 
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41
Article 13 was adopted by consensus.

Article 14 - Role of the civilian population and of relief 

societies (concluded) 


13. Mr. BOTHE (Federal Republic of Germany); Rapporteur of the 
Drafting Committee, said that the article in Graft Protocol I 
corresponding to article 14 was article 17. The main problem 
in the discussions on article 14 had been the references to the 
Red Cross Societies and other similar organizations, and it was 
in that respect that article 14 of draft Protocol II differed 
essentially from article i7 of draft Protocol I. 

14. The first line of paragraph 1 should read "shall care for 
the wounded and sick" instead of Hshall respect the wounded and. 
sick". A comma should be inserted after "organizations" in the 
sixth line of paragraph 1 at the corresponding place in the 
French text. Furthermore, he suggested that the words in square 
brackets in the fourth line of paragraph 2 "and to collect the 
dead" should be replaced by the phrase adopted for article 17, 
paragraph 20f draft Protocol I, namely, I1to search for and 
report the location of the dead ll 

, 

15. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 
in the Russian version of paragraph I, in the second line, the 
word used should be Vl par tyll and not ilcountry", and in the sixth 
line the word "organizations" should be changed to "societies". 

16. Mr. MAKIN (United Kingdom) said that a comma was necessary 
after the word "shipwrecked'! in the third line of paragraph 2. 

17. Mr. SOLF (United States of America). referring to the 
comment by the Ukrainian representative) said that following the 
Working Group's report on article 18 of craft Protocol II, it had 
been decided to use the word "organizations" as being a more 
comprehensive term and covering a wider range of situations. He 
accordingly suggested that the word "organizations il be used in 
the title of article ILl instead of "societies!'. 

18. Mr. MARRIOTT (Canada) said that the term "relief societies" 
as used in the second sentence of paragraph 1 of article 14 was 
in his view the correct one since the word iYorganizations" was 
only used as an example of such societies. 

41 	 For the text of article 13 as adopted, see the report of 
Commi ttee II (CDDtl/ 221/Rev .1. annex II), 

http:CDDH/II/SR.44


CDDH/II/ SR. 44 
- 4CJ9 

19. Mr. MARTIN (Switzerland) said he supported the view of the 

Canadian representative. If the word "societies" was replaced 

by the word lIorganizations" in the title of article l4~ it would 

be necessary to make the same change in the second sentence of 

paragraph 1 and the first sentence of paragraph 2. 


20. Mr. SOLF (United States of America) said he withdrew his 

suggestion. 


21. Mr. CLARK (Australia) said that, for future reference, the 
situation with regard to article 14, paragraph 3~ should be made 
more explicit in the report of the Drafting Committee through the 
addition of a foot-note similar to that inserted in respect of 
article 17 of draft Protocol I (CDDh/II/240/Add.l). The foot
note might be drafted along the following lines: "Some delegations 
desire to apply paragraph 5 of the ICRe article 17 of Protocol I. 
As this involves important questions of substance, the Drafting 
Committee recommends that consideration of this proposal should be 
deferred until article 17, paragraph 5 has been resolved". 

22. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 

Drafting Committee, said he agreed that it might be advisable to 

include such a foot-note. By reservin~ article 14, paragraph 3, 

the Drafting Committee's intention had been to leave open the 

possibility of including in it a provision similar to that which 

had been left in square brackets in article 17) paragraph 3. of 

draft Protocol I (CDDH/II/240/Add.l). Consideration of that 

proposal had been deferred until the question of medical air 

transport had been discussed. 


23. The CHAlm1AN said that if he heard no objection he would 
take it that the Committee agreed to the insertion of an appropriate 
foot-notes which would be drafted by the Rapporteur of the Drafting 
Committee and might be issued as an addendum or corrigendum to the 
latter's report (CDDH/II/287). 

It was so agreed. 

24. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said he 
was not convinced that it would be appropriate to replace the 
phrase in square brackets in article 14, paragraph 2, by the phrase 
"to search for and report the location of the dead" which had been 
adopted for article 17.' paragraph 2J of draft Protocol I. The 
Committee should give the matter careful consideration and should 
not take a hasty decision. 

25. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that if the proposal to adopt the same 
wording as that adopted for article 17. paragraph 2, of draft 
Protocol I was not agreeable to the Committee as a whole, it would 
be necessary to seek another solution. 
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26. The CHAIRMAN asked whether the representative of the Soviet 

Union wished a vote to be taken on the question. The possible 

alternatives were either to leave the term "and to collect the 

dead" in square brackets for the time being, or to replace it by 

the term adopted for article 17, paragraph 2, of draft Protocol I. 


27. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
he considered that the most appropriate solution would be to 
delete the square brackets, thus retaining the phrase "and to 
collect the dead". Article 17, paragraph 2, of draft Protocol I 
concerned the situation on land, whereas article 14, paragraph 2, 
of dr~ft Protocol II concerned the situation at sea or on other 
waters as well. It was not always easy to determine by observa
tion alone whether human bodies floating in the water were dead 
or not. Furthermore" water was a moving element. The phrase 
lito search for and report the location of the dead" had very 
little sense in that context, whereas the phrase lito collect the 
dead" covered all cases. In the view of his delegation, the 
amendment to article 17. paragraph 2, of draft Protocol I 
(CDDH/II/256) had been adopted too hastily. 

28. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee. said that both Cl.rticle 17, paragraph 2. of 
draft Protocol I and article 14, paragraph 2, of draft Protocol II 
applied to land rather than to water, and that the reasons for 
which the wording of the former had been changed remained valid 
for the latter. In the case of both para~raphs, a term must be 
found that would cover appropriately the situation on land. 

29. ~r. DEDDES (Netherlands) said he could not envisage that the 
civilian population and relief societies would have the possibility 
of looking for the sick. the wounded and the dead at sea or on 
other waters; in practice, the provision would no doubt apply only 
on land. 

30. Nr. ]\'1AKIN (United Kingdom) said that the difficulty no doubt 
arose from the fact that the wording of article 14. paragraph 3, 
which would apply at sea, had not yet been worked out. Article 13. 
paragraph 1, of draft Protocol II placed the Parties to the conflict 
under the obligation to search for and collect the wounded, the 
sick and the dead at all times on land, and article 14. paragraph 2, 
enabled those parties to appeal to the civilian population and to 
relief societies to undertake that task for them. Instead of 
adopting for article 14, paragraph 2, the wording that had been 
adopted for the correspondin~ article in draft Protocol I, it might 
perhaps be preferable to use the term which appeared in article 13, 
paragraph I, namely "to search for the dead, prevent their being 
despoiled~ and decently dispose of them". Alternatively, the 
phrase "and to collect the dead" might simply be deleted. 
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31. The CHAIRMAN said that there were various courses open to the 
Committee. A vote could be taken on one or other of the oral 
proposals made, or the phrase in question ~ould be left in square 
brackets until paragraph 3 had been considered~ at which time the 
Drafting Committee could be requested to work out a final text. 

32. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 

Drafting Committee, said he did not consider that it would be 

necessary for the Drafting Committee to meet in order to deal with 

the question. The alternatives before the Committee were clear: 

to delete the phrase in square brackets" to delete the square 

brackets themselves, ~o adopt the wording adopted for article 17, 

paragraph 2 of draft Protocol I, or to adopt wording similar to 

that used in article 13) paragraph 1 of draft Protocol II. 


33. The CHAIRHAN invited the USSR, United Kingdom and United 

States delegations to consult the Rapporteur of the Drafting 

Committee during the interval with a view to proposing an agreed 

solution. 


The meeting was suspended at 4.35 p.m. and resumed at 5.5 p.m. 

34. The CHAIRI1AN invited the United Kingdom representative to 

report on the informal consultations held during the interval. 


3::5 • IZ:r·. MAKIP (United I{ingc1om) ~ speaking on behalf of the 
representatives who had participated in the consultations, proposed 
that the Committee should adopt the followin~ solution in respect 
of article 14, paragraph 2: the square brackets should be deleted 
and the phrase "and to collect the dead " , which was a summary of 
the last phrase of article 13. paragraph 1. should be retained; 
the phrase Iland the shipwrecked" should be placed in square brackets 
because paragraph 2 was intended to deal with the situation on land, 
as would become apparent when the text of para~raph 3 had been 
worked out. 

36. With regard to article 14. paragraph 3, the representatives 
who had participated in the consultations considered that it would 
be helpful to replace the word "I-Reserved /" by the text of 
article 17, paragraph 3~ of draft Protocol-I as it appeared in 
square brackets in document CDDH/II/2)-IOI Add.l) and to insert a 
foot-note along the lines suggested by the Australian representative, 
so that it would be clear that the decision on article 14, para
graph 3 of draft Protocol II "as deferred until a decision had been 
taken on article 17, paragraph 3. of draft Protocol I. The 
decision on the term "and the shipwrecked'l, in paragraph 2 of both 
those articles. w01Ald depend on the wording adopted in both cases 
for para6raph 3. 
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37. Ivlr. MARRIOTT (Canada)· said that in order to avoid the 
possibility of the question being raised at a later date~ he 
would welcome a ruling by the Chairman as to whether the solution 
proposed by the United Kingdom representative affected the sub
stance of the article or only the drafting. Under rule 29 of 
the rules of procedure it would be necessary to submit a written 
amendment for consideration by the Comr.littee if a question of 
substance was involved. 

38. The CHAI.hMAN said that lmder the last sentence of rule 29 
of the rules of procedure the Committee could agree to accept 
the amendment proposed by the United Kingdom representative, 
even though it had not be~n submitted in advance. He considered 
it to be a compromise solution which attempted to reconcile the 
different views expressed. 

39. I',1r. CLARI( (Australia) said that his delegation hau. lllJ 

particular objection to the solution proposed by the United 
Kingdom representative. However, paragraph 4 of the Australian 
amendment to article 14 of draft Protocol II (CDDH/II/227),which 
had not yet been discussed by the Committee~ sought to extend the 
application of the p~ovision-to vehicle~ and aircraft. He 
accordingly requested the Rapporteur of the Drafting Committee to 
include a reference to both vehicles and aircraft in the text to 
be placed in squar~ brackets under article 14. paragraph 3. 

40. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said it was his understanding that the 
Australian delegation had withdrawn its proposal concerning 
vehicles. 

41. Mr. CLARK (Australia) said that that waG the case in 
respect of the corresponding article of draft Protocol I, but 
the situation was not t~e same in draft Protocol II; and since 
paragraph 4 of the Australian amendmer,t to article 14 had not yet 
been discussed, his delegation wished for the time being to main
tain its stand witt regard to vehicles. 

42. The CHAIRNAN asked whether the Committee agreed to adopt 
by consensus article 14 with the amendments suggested by the 
United Kingdom representative, on the understanding that the 
necessary corrections would be made in the text and the 
appropriate explanations given in a foot-note. 

" 14 was adopted by consensus on t .. a t un ers t and" 51Artlcle 	 h d lng.

~I 	 For the text of article 14 as adopted, see the report of 
Committee II (CDDH/221/Hev.l) annex II). 
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Article 15 - Protection of medical and religious personnel (concluded) 

43. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 

Drafting Committee~ said that the text of article 15 had been 

based mainly on the text proposed by the Working Group under the 

Chairmanship of Mr. Czank, representative of Hungary. In the 

Spanish version of paragraph 2) the phrase nen el desempeno de 

sus funciones" should follow the phrase "el personal sanitario". 


44. Mr. NOVAES de OLIVEIRA (Brazil) said that in the Drafting 

Committee meeting that morning the wording of paragraph 1 had 

been amended to read " ... perfornance of their duties~ nor shall 

they be compelled ... h. 


45. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that by definition medical personnel 
would lose their status if they engaged in other tasks. The 
provision was designed only to ensure protection against compul
sion and it had therefore been decided to leave the wording as 
it stood in the Working Group's report. 

46. The CHAIRMAN invited the Committee to adopt the text of 
article 15~ with the drafting change to the Spanish version 
indicated by the Rapporteur. 

Article 15 was adopted by consensus.~/ 

Article 16 General protection of medical duties (concluded)0' 

47. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that the text of paragraph~ 1 and 2 was 
a repetition of the corresponding provisions of Protocol I, with
out the reference to the Conventions in paragraph 2, as the 
Conventions did not apply, except for article 3. 

48. In the English version of paragraph 2 there should be a comma 
after the word "from" in the third line. The con@a after the word 
"byli in the third line should be deleted. 

49. The CHAIRMAN invited the Committoe to adopt paragraphs 1 
and 2 of article 16. as thus amended. 

Paragraphs 1 and 2 of article 16 \lvere adopted by consensus. 

6/ 	 For the text of article 15 as adopted, see the report of 
Committee II (CDDH/221/Rev.l; annex II). 
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50. The CHAIRMAN invited the representative of Denmark, Chairman 
of the Working Group on article 16, paragraphs 3 and 4, to intro
duce the Working Group's proposed new paragraphs 3 and 4, 
(CDDH/II/288). 

51. Mr. SCHULTZ (Denmark) said that at the forty-first 
(CDDH/II/SR.41) and forty-second (CDDH/II/SR.42) meetings 
Committee II had discussed document CDDH/II/267 containing the 
Working Group's proposed wording of article 16, paragraph 3, but 
the text had not received much support. A new Working Group had 
therefore been set up and had held three meetinss on 25 and 
26 March, in which the representatives of the following countries 
had taken part: Arab Republic of Egypt, Australia, Byelorussian 
Soviet Socialist Republic. Brazil. Canada) Denmark, Finland, 
France, Federal Republic of Germany, Indonesia, Japan. Mongolia, 
Nigeria, Sweden, Ukrainian Soviet Socialist Republic, Union of 
Soviet Socialist Republics, United Kingdom of Great Britain and 
Northern Ireland, United States of America, Uruguay. Yugoslavia 
and Zaire. A number of other delegations had sent observers. 
The proposed text had been adopted with the full agreement of the 
Working Group. He expressed his cordial thanks to the members 
of the Group for the spirit of good will in which the discussions 
had been held. 

52. The terms of reference of the Working Group had been to 
produce a draft text with a reasonable chance of achieving a 
consensus in the Committee as a whole. It had therefore not 
discussed the deletion of paragraph 3, as that would have been 
outside its terms of reference. The written proposal of the 
Working Group (CDDH/II/267) had b0cn withdrawn and the first part 
of the discussions had been based on a working raper by Mongolia) 
two proposals by the United States of America, one by Finland and 
one by the Chairman of the Group. Most of the proposals had, 
however, been too detailed, and the Workin8 Group had considered 
that the text should be short and general, as in the rest of 
Protocol II. The final text contained in document CDDH/II/288 
had been based on a revised version of the Mongolian text and 
proposals by the United Kingdom and Australian representatives. 

53. The text containec~_ in document CDDB/II/288 consisted of two 
new paragraphs. Paragraph 3, based on the United Kingdom pro
posal, stipulated that the professional obligations of persons 
engaged in medical activities regarding information which they 
might acquire concerning the wounded and sick under their care 
should. subject to national law. be respected. Paragraph 4, 
based on the revised Mongolian text, stated that, subject to 
national law 9 no person engaged in medical activities might be 
penalized in any way by any Party to the conflict for refusing 
or failing to give information concerning the wounded and sick 
who were, or who had been, under his caro. The provision had 
been divided into two paragraphs in the interests of brevity and 
clarity. 
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54. The emphasis of the proposal was on protection for the wounded 
and sick, for individual medical personnel and for the medical 
profession. The phrase "subject to national lawli had been included 
as a clear statement of the principle of the sovereignty of States, 
stressed in article 4, now adopted by Committee I. The phrase 
"national law prior to the beginning of the conflict!1 had been 
deleted, so that every State could introduce and enforce new 
legislation after the beGinning of the conflict. 

55. The text was~ of coursc 3 a compromise proposal and 
consequently had weaknesses, but it was to be hoped that 
Committee II would find it more acceptable than the text submitted 
by the first Working Group, and would find the adoption of the 
text a better solution than the deletion of article 16, paragraph 3. 

56. The CHAIRMAN thanked the Chairman and all members of the 

Working Group for their valuable contribution' and invited tIle 

Committee to consider the text. 


57. Hr. AL··FALLOUJI (Iraq) said. that his d.elegation welcomed the 
proposed text. His delegation's position with regard to draft 
Protocol II was well known but. despite reservations, it was willing 
to collaborate fully in the discussions for which the text provided 
a most helpful basis. He was in favour of the division into two 
paragraphs~ one dealing with the principle of protection and the 
other with non-penaliiation. The text was a compromise solution 
and therefore could not be entirely satisfactory to all de10gations, 
but it was clear and si~ple and contained basically humanitarian 
considerations. The inclusion of the phrat>e lI subject to national 
law" was of prime importance. 

58. Mr. ROSENBLAD (Sweden) said that he wished to support the 
representative of Iraq. In a non-international armed conflict it 
might indeed often prove extremely difficult to strike the balance 
between the principles of sovereignty of States and. on the other 
hand, a reasoning based on purely humanitarian considerations. 
Basically, that was also a question of whether Protocol II would be 
ratified by the majority of States and whether it would be applied 
in non-international armed conflicts. Much time had been devoted 
to that very important problem by Committee II and it had assumed 
the duty of respecting a doctor who did not wish to disclose the 
identity of the wounded and sick who were. or who had been. under 
his care. 

59. In his view the Working Group. which had been skilfully chairet 
by the representative of Denmark~ had arrived at a good compromise 
solution. It was balanced and there were Bood reasons for 
supporting it. He therefore formally proposed that the Working 
Group's proposal concerning article 16, paragraphs 3 and 4 
(CDDH/II/28B) be adopted by consensus by the Committee. 
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60. Mr. MARRIOTT (Canada) said he also shared the views of the 

representative of Iraq. He congratulated the Workin~ Group on the 

clear, simple wording which was an indispensable aspect of 

Protocol II. He was in favour of the division into two para

graphs, as it introduced an eloment of philosophy advantageous to 

?rotocol II. 


61. Mr. SOLF (United States of America) said that his delegation 

supported the proposed text. He sug~ested that in the last line 

of the English version of paragraph 4) commas night be added after 

the words "are" and "been". 


62. Mr. PASSALACQUA (Ar[cntina) said that his delegation also 

supported the improved wording of the article. although at one point 

it had opposed it. He suggested that in paragraph 4 of the Spanish 

version the word "Partes li should be written "partes", as in the 

corrected version of article 12 bis in docunent CD6HIII/287. 


63. The CHAIm/IAN invited the Comri t tee to adopt the text of the 
proposed new paracraphs 3 ana 4 with the draft inc amendments proposed. 

Paragraphs 3 and 4 of article IE. as amended) were adopted 

unanimously. 


IIArticle 16 as a whole, as amended, was adopted by consensus.

Article 17 - Protection of medical units and transports 

64. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 

Drafting Committee, said that article 17 of draft Protocol II 

corresponded to articles 12 anC 13 of draft Protocol I. The foot

note emphasized that an effort had been made to bring article 17 

as close as possible to articic 13 of draft Protocol I. The change 

which had been made in parac;ra)'h 3 (~) was self'"explanatory. 


65. A second foot-note. which appeared in the ?rcnch version, 

should also be inserted in the other versions. It concerned the 

words "humanitarian function". which had been used in preference 

to "humanitarian duties!; which appeared in Article 21 of the first 

Geneva Convention of 1949. That did not however involv~ a chanGe 

of substance. 


66. According to a decision taken in Committee I, tho words 

"armed forces" in paraf;raph 3 (d) should be written ;;P,rmed Forces;i. 

There should be a comma after the wore: "reasons" in ]lara[::raph 3 (c:;-, 

and the comma after the word Hpersons ll ShOCilcl til; dclt';ec:d. Para-· 

r;raph 3 (c) of the f'rench text should s tart Ii h: fa.i t que Be 

trouvent -:- .. " instea_d of "Ie fait quIll so trOtivc!l; to brinG it 

into line with Article 21 of the first Geneva Convention of 1949. 


II 	For the text of article IE as adopted, see the report of 
Committee II (CDDH/221/Rev.l, annex II). 
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67. Mr. MARRIOTT (Canada) said the Rapporteur had referred to the 
phrase "humanitarian function"; perhaps he had forgotten that the 
Drafting Committee had decided to make the phrase plural 
"l1umanito.rio.n functLms". In the 12st line of paragraph 2 of the 
French text" the word "demeure 'I should read "demeuree Ii • 

68. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, agreed that that was a correct statement of the 
decisions taken by the Drafting Committee. 

69. Mr. ONISHI (Japan) said that article 17 concerned medical 

units and transports,. but the question of medical transports in 

draft Protocol I was still being discussed in the Working Gro~p. 


He considered it would be advisable to wait until after the 

discussion on medical transports in draft Protocol I before taking 

a decision on article 17 of draft Protocol II. 


70. Mr. MAKIN (United Kingdom) said he thought that the title of 

the article and paragraphs 1 and 2 should refer to litransport li in 

the singular" in accordance with the IeRC definition and the word
ing of paragraph 3. 


71. He agreed with the represe~tative of Japan that a decision 

should be deferred until the discussion of the question of medical 

transports had been completed, especially as the Committee might 

then deal with transport other than air transport. 


72. Mr. MARTIN (Switzerland), referring to the foot-note on the 
use of the word "duties" instead of "functions" in paragraph 2, 
said that so far it had been agreed that medical units consisted 
not only of personnel but also of transport" buildings, etc. and 
the word I1duties li would be inappropriate in that context. He 
would therefore prefer the word I1function". The question could 
perhaps be deferred until the discussion on definitions. 

73. Mr. SOLF (United States of America), referring to the sugges
tion by the representative of Japan, said it was true that the 
Committee might conceivably wish to modify the wording of article 17 
after it had considered the provisions of draft Protocol I relating 
to medical transport. He was confident, however" that a two-thirds 
majority would be in favour of reconsideration, should it become 
apparent that a mistake had been made. Consequently, in order to 
expedite the Committee's work, he proposed that article 17 be 
approved provisionally, as had been done for some of the definitions. 

74. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) supported 
the proposal by the United States representative. The wording of 
article 17 might require modification once the definitions had been 
adopted> but its substance was acceptable. 
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75. Mr. CLARK (Australia) said that, although he shared the 

doubts or the United Kingdom and Japanese representatives, he 

considered that it would be judicious to adopt the proposal by 

the United States representative. 


76. Mr. ROSENBLAD (Sweden) said that he, too, supported that 

proposal. 


77. The CHAIRJYiAN said that, if he heard no objection, he would 
take it that the Committee agreed to adopt article 17 provi
sionally, on the understanding that its wording might require 
modification once the Cornmittee had considered the question of 
medical transport. 

It was so agreed. 

Article 18 ~ The distinctive emblem and signals 

78. Mr. BOTHE (Federal Republic of Germany), R~pporteur of the 
Drafting Committee, said that the text incorporated amendments 
which had been made as a result of the Working Group's report. 
The title should read "The distinctive emblem and signals 'l • The 
sentence beginning uln addition to ... 11, in paragraph 1, should 
be made into a new paragraph 2 and the present paragraph 2 
renumbered accordingly. In the Spanish version, the first words 
of paragraph 1 should read IIBajo la direcci6n il 

; the second 
sentence of that paragraph should begin with the words IiDicho 
signo deber~ respetarse ... Ii and in paragraph 2 the word 
"supervisar li should be substituted for the vJOrd "controlar". 

79. Mr. URQUIOLA (Philippines) said that he had understood that 
in the Working Group it had been agreed that) in the last sentence 
of paragraph 2, the word "distinctive" should be inserted also 
before "signals". 

Bo. Mr. MAKIN (United Kingdom) requested that the word "trans
port!! should appear in the singular, as in article 17. 

Bl. Mr. SCHULTZ (Denmark) said that. as the former Chairman of 
the Working Group, he found the text acceptable and gave it his 
support. 

B2. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 
Drafting Committee, replying to the representative of the 
Philippines, said that, as he recollected. it had been thought 
unnecessary, after the rearrangement of the paragraphs, to add 
the word "distinctive" before "signals i1 in paragrapll 2. 
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83. l'1r.KRASNOPEEV (Union of Soviet Socialist Republics) asked 
what had been decided concerning the proposal by the United Kingdom 
representative to use the word "transport" in the singular. The 
article was an important one and it was not reasonable to hurry 
through the discussion on key matters. 

84. .The CHAIPJvlAN replied that he had thought that the article 
had already been discussed at length on previous occasions and the 
amendment appeared to be of a drafting nature and not one of 
substance. 

85. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee~ said that it was only a linguistic point and 
if the "s" in "transports" was omitted, it would surely have no 
far-reaching effect on the substance. 

86. Mr. SOLF (United States of America) said that he was not sure 
if that change was correct and would like to give it further 
consideration, unless it was referred back to the Drafting 
Committee. He wished to find other precedents, as "transports" 
appeared in the plural in the Conventions. 

87. The CHAIRMAN said he would prefer not to refer the matter to 
the Drafting Committee. He suggested that delegations should 
confer among themselves and decide on the drafting changes at the 
Committee's forty-fifth meeting. 

It was so agreed. 

The meeting rose at 6.25 p.m. 
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SUMMARY RECORD OF THE FORTY-FIF'rH I-mETING 

held on nlursday, 3 April 1975, at 10.15 a.m. 

Chairman: Mr. NP.HLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Report of the Drafting Committee on articles 12 to 18 (CDDH/II/287) 
(concluded) 

Article 18 - The distinctive emblem and signals (concluded) 

1. The CHAIRMAN recalled that +:he United Kingdom representative 

had proposed an oral 2~endment to article 18 at the forty-fourth 

meeting (CDDH/II/SR.44). 


2. Mr. MAKIN (United Kingdom) said he had proposed that the word 

"transports" in paragraph 1 of the Drafting Committee 1 s text for 

article 18 should be replaced by the word "transport" in the 

singular. That was a purely drafting amendment and, in his 

opinion, did not affect the substance of the article. 


3. After a brief discussion in which Mr. KRASNOPEEV (Union of 
Soviet Socialist Republics), Mr. SOLF (United States of America)~ 
Mr. SCHULTZ (Denmark), r1r. ~1ARTIN (Switzerland), fiJr. BOTHE (Federal 
Republic of Germany), Rapporteur of the Drafting Committee, and 
the CHAIRMAN took part, Mr. MAKIN (United Kingdom) said he would 
wi.thdraw his oral proposal, since it concerned the English text 
only. 

4. The CHAIRMAN suggested that the Committee should adopt by 

consensus article 18, as amended. 


11It was so agreed.~ 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (~ntinued) 

Articles 26 to 32 - Medical air transport 

Article 26 - Sectors controlled by national and allied forces 

Article 27 - Contact zone 

!/ For the text of article 18 as adopted, see the report of 
Committee II (CDDH/22l/Rev.l, annex II). 
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Article 28 - Sectors controlled by enemy forces 

Article 29 - Restrictions 

Article 30 - Agreements and notifications 

Article 31·- Landing 

Article 32 - States not parties to the conflict 

5. The CHAIRMAN invited the ICRC representative to introduce in 
a general way the texts proposed by his organization for articles 
26 to 32 of Part II J Section II, Chapter II (Medical air transport). 

6. Mr. de MULINEN (International Committee of the Red Cross) said 
that Chapter II, as drafted by the ICRC, contained seven articles, 
which could be divided into three parts. Articles 26, 27 and 28 
expressed the basic concept of the ICRC concerning the comprehen
sive rule which should govern medical air transport, depending on 
the areas and surfaces over which it flew. Articles 29, 30 and 
31 contained detailed provisions concerning the practical 
application of that rule. Article 32 was a special article 
designed to take account of the needs of neutral States which 
were not parties to the conflict. 

7. There were two factors whicp the Committee ought to bear in 
mind. First, a distinction should be drawn between those sectors 
which were clearly under the control of friendly forces (article 
26) and those which were clearlyunder'the control of enemy forces 
(article 28). In the former situation, no agreement was required, 
but in the latter prior agreement was absolutely essential where 
aircraft were to overfly the sector in question. The situation 
in the intermediate zone (articl·e 27) was more complicated. At 
the second session of the Conference of Government Experts on the 
Reaffirmation and Development of International Humanita~ian Law 
applicable in Armed Conflicts, in 1972) consideration had been 
given to using the terms "battle area" and "combat zone", but the 
ICRC had finally preferred to use the single term Hcontact zone". 

8. Lastly, while the ICRC text for article 26 spoke of "areas of 
land or sea" s he coulo, see the need for greater precision, as 
proposed in article 26 bis in amendment CDDH/II/82/Rev.l. 

9. The CHAIRMAN invited the United States representative to 
introduce the amendment to draft Protocol I proposed by Belgium$ 
Canada, France, the Netherlands, Norway, United Kingdom of Great 
Britain and Northern Ireland and the United States of America 
(CDDH/II/82/Rev.l). 
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10. Mr. SOLF (United St8.tes of America) rec:J.lled that 105 years 
previously, 160 wounded soldiers of France had been successfully 
evacuated from besieged Paris by balloon, thus for the first time 
making rapid medical evacuation by air a reality. It was an 
undisputed medical fact that ::;he sooner a badly wounded person 
came under a 'surgeon I s care ~ the better were his cl:ances of 
recovery and survival. It was also recognized as an undisputed 
military fact that medical aircraft posed a security threat if 
they were used for military reconnaissance. Accordingly, through<
out the history of the development of medical aircraft, their role 
in the search of the battlefield for wounded had been restricted. 

11. In 1929, on the initiative of France and the United Kingdom 
of Great Britain and Northern Ireland, and on the basis at the 
experience of the First v.Jorld v!ar" the predecessor of the present 
Conference had developed what it believed to be a reasonable 
regime~ which provided for rapid evacuation by air and also met the 
requirements of military security. Under the provisions of 
Article 18 of the Geneva Convention of July 27, 1929, for the 
Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, medice.l 3il~craft had to be painted white 
and to display the Red Cross clearly and visibly. They were free 
to fly up to the line of medical clearing or dressing stations. 
Forward of that line, and within areas controlled by the adverse 
Party, special agreement was required. 

12. Experience with Article 18 during the Second World War had not 
been fortunate, however, and that for two reasons: First, parties 
had sou~ht to use the aircraft foi logistic purposes when they were 
not employed on medical 2'/3cuation _ Secondly, even when dedicated 
medical aircraft were used, the distinctive emblem could not be 
recognized at distances within the range of anti-aircraft weapons. 

13. Thus, in 1949, the pattern adopted in the first, second and 
fourth Geneva Conventions had Deen ~o provide protection only while 
medical aircraft ,,,e28 flying in a;:;cord?.nce with an agreed flight 
plan, even when opc:'a~i~g deep in friendly territory. Flights 
over enemy tery·i;;O}~'Y\'ien,; e:x;:)resGly prohibited in the absence of 
an agreement. Such agreements had not been easy to achieve, since 
no ready means of communication had been provided. 'l'he effect of 
the 1949 regime, therefore, had been to keep medical aircraft, 
whether temporary or f3rmanenti grounded unless the side operating 
the aircraft possessed air 3uperic.rity. That regime was generally 
believed to be totally unsatisfacTnry. 

14. Technological developments, towevcr. had made a new r~gime 
feasible. FOT' example, the "fisu2.l range of recognition of the 
distinctive emblem could be somevvhav extended by means of a light 
signal. A readily available syste~ of radar signals based on 
SSR (secondary surveillance radar). which could be adapted to any 
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air trarric control and radar target acquisition system~ had 
extended the means or identification to match the range of anti 
aircrart weapons. Moreover~ radar offered another means of 
extending recognition and communications between adversaries in 
those cases where agreements or notifications were required. The 
second technologi~al development had been the widespread use of 

helicopters and other light aircraft capable of operating almost 

as efrectively as ground ambulances in the battle area. Such 
aircrart could evacuate the seriouslY wounded of either side to a 
surgical hospital within a matter of minutes, whereas hours might 
be required to accomplish the same result by land transport. 

15. At the second session of the Conference of Government ExpertsJ 
in 1972~ his delegation had proposed a new r~gime~ after technical 
experts had agreed that it was feasible to extend the recognition 
of medical aircrart by means of lights, radar and radio. That 
proposal had been extensively debated but had not achieved a 
consensus.. Agreement had been reached, however, on a compromise 
plan proposed by the German Democratic Republic, Sweden and the 
United Kingdom, which formed the basis of the present ICRCtext 
and of the amendment which he was now submitting. The basic 
reatures of that amendment were to be found in the table of 
regulations for fJ.ight over various sectors, on page 35 of the 
Commentary on the draft Additional Protocols to the Geneva 
Conventions of August 12, 1949 (CDDH/3). 

16. Article 26 was the basic article providing protection. As 
supplemented by article 26 bis (CDDH/II/82/Rev.l), it was all that 
was needed t'o provide protection for medical aircraft operating on 
or over friendly territory on land. It thus took care of long
range-medical evacuation from a combat area or within friendly 
territory. Article 26 bis made a necessary distinction between 
land and sea, and that was, in fact, the only real and important 
difference between the new proposal and the ICRC text. On land 
there were generally well-defined areas under the physical control 
of one Party. Thus it was reasonable, on land, to rerer to such 
areas as being free for the use or friendly medical aircraft 
without requiring agreement with the adversary. At sea, however, 
the situation was different, since there might be areas which were 
under the control of the adversary, such as the sea around island 
bases, or waters adjacent to defended areas of the territorial 
sea, or areas along some straits. Over all those areas, medical 
aircraft could not fly without prior agreement. The rest of the 
sea was free for neutral and humanitarian ships and aircraft. 
Accordingly~ a reasonable regime at sea was to permit flights 
without agreement except where the adverse Party was in control. 
The term "physical control" was used in order to avoid the use 
of terms having legal connotations. 
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17. Referring to article 27 - Contact zone (CDDH/II/82/Rev.l) - he 
said that at the 1972 session of the Conference of Government 
Experts, the most sensitive and most debated issue had been 
article 25 - Removal of wounded from the battle area - and the 
text adopted for that article had been a compromise, suggested by 
the German Democratic Republic, Swedish and the United Kingdom 
delegations. 

18. The 1972 text provided that in the forward part of the battle 
area under the. control of friendly forces, the protection of 
medical aircraft "can be effective only by agreement between the 
local military authorities .... Even if prior agreement has not 
been obtained, a medical aircraft shall not be the object of attack 
by any person who has positively recognized it as a medical 
aircraft" .'E./ 

19. Later, in 1973, the term "forward part of the battle area" had 
been changed to "contact zone". In his article entitled 
"Signalling and Identification of Medical Personnel and Material" 
(International Review of the Red Cross, September 1972, p.488)s 
Mr. de Mulinen had aptly described the forward part of the battle 
area or contadt zone as follows: 

" ... in the 'forward part' are to be found units in direct 
contact with the enemy. . •. the forces are exposed to direct 
enemy vision and hence to direct firing. In the 'rear part' 
of the battle area are the units belonging to the second 
echelon and the reserve units of the troops in hostile 
contact. They are less exposed to enemy vision and firing» 
and there is, therefore, greater freedom and movement." 

That was what the co-sponsors of the amendments before the Committee 
(CDDH/II/82/Rev.l) meant by their definition in article 27, 
paragraph 2. 

20. Article 28 - Areas controlled by enemy forces - provided that 
protection of medical aircraft over all land or sea areas physically 
controlled by an adverse Party was conditional upon prior agreement. 

21. Should a medical aircraft, through inadvertence or urgent 
necessity, fly over such areas, it must do whatever was possible to 
identify itself. The enemy was urged to summon it to land before 
attacking it. If an intruding aircraft disregarded an order to 
land, it forfeited its qualified protection. 

~/ See Conference of Government Experts on the Reaffirmation 
and Development of International Humanitarian Law applicable in 
Armed Conflicts, second session, Report on the Work of the 
Conference, vol. I, p.46. 

http:CDDH/II/SR.45


CDDH/II/SR.45 - 006 

22. Referring to article 29 - Restrictions - he said that apart 
from the fear that the safety of medical aircraft could not be 
assured against attack from distances which exceeded the range of 
recognition of the distinctive emblem, an important factor in 
limitations on the protection of medical air~raft under present 
law was the concern felt over the security threat posed by possible 
abuses of protected status. That same concern had been amply 
shown during the debate on medical aircraft at the 1972 session of 
the Conference of Government Experts. 

23. He pointed out that the pattern of measures provided in the 
Geneva Conventions to ensure against abuse o[ medical protected 
status were: tirst~ loss of prot~ction when the threat to 
security was moderate. Thus Articles 21, 22 and 35 of the first 
Geneva Convention of 1949 and Articles 34 and 35 of the second 
Convention simply provided for loss of prntection if medical units 
were "used to COIT~it~ outside their humanitarian duties, acts 
harmful to ,the enemy. Ii. Second, with respect to extremely 
dangerous threats to security, the Conventions imposed explicit 
prohibition. Because of the threat to security of warships, 
Article 34 prohibited the possession of secr~t codes by hospital 
ships. Article 36 of the first Geneva Convention of 1949 and 
Article 39 of the second Convention prohibited overflight of 
enemy-occupied territory. Those explicit prohibitions implied 
that their violatron was a breach of the Conventions, not merely 
a condition ~ntailing loss of protection. 

24., Agreements on the basic protection of medical aircraft without 
the inflexihle necessity of an agreed 'flight plan was achieved only 
by stTengthening the conditions intended to ensure that medical 
aircraft would not be used for acts harmful to the enemy and to. 
minimize their capability to perform such acts. Those conditions~ 
as they appeared in the text of Commission I of .the 1972 session 
of the Conferen~e of Government Experts were, first, prohi~iting 
Parties to the conflict from using their medical aircraft in order 
to acquire any military advantage (Article 24, paragraph 3). 
Second, a statement that medical aircraft might.not be used to 
shield military objectives, based on the fi~st paragraph ot 
Article 23 of the third Geneva Convention of 1949, and Article 28 
of the fourth Convention (Article 24, paragraph 3). Third, 
prohibition against carrying intelligence-gathering equipment 
(Article 24, paragraph 4). Fourth, prohibition against carrying 
persons, suppl.ies, or equipment not necessary to the perf.ormance 
of the medical mission (Article 24, paragraph 4). Thus, ·the 
passengers of medical aircraft were limited to medical personnel 
and the sick and wounded. Their supplies and equipment were 
limited to those necessary for the collection,transport and care 
of the wounded and sick. Fifth, prohibitinn against carrying arms 
other than those belonging to the wounded and sick or necessary for 
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the defence of the medical personnel and the wounded and sick 
(Article 24, paragraph 5). Lastly, the exclusion of search as 
a part of the medical air mission on land (Article 23, paragraph 
I Cd)) was intended to preclude the flying of a search pattern in 
the-battle area, which would indirectly be considered by the enemy 
to be a reconnaissance flight. 

25. He pointed ou~ that a review of the security prOV1Slons of 

draft Protocol I indicated that most of the measures deemed 

essential could be spelled out by implication. Inasmuch as they 

must be observed and enforced by non-lawyers under the stress of 

combat, the demands of clarity suggested that they be collected 

in one place in the Protocol. 


26. Referring to articles 30, 31 and 32 of the joint amendment 

(CDDH/II/82/Rev.l), he said that he would introduce them after 

discussion of articles 26 to 29. 


27. The CHAIRMAN declared open the general debate on Part II, 

Section II, Chapter II of the ICRC draft and amendment 

CDDH/II/82/Rev.l. 


28. Mr. KRASNOPEEV (Union of Soviet Socialist Republics), speaking 
as an army doctor, emphasized the extraordinary importance of draft 
Protocol I, chapter II, on medical air transport. 

29. Reviewing the history of the subject, he pointed out that the 
1949 Ge~eva Conventions laid down that the Party to the conflict 
using medical aircraft should noti'fy the adverse Party even if the 
aircraft flew over a sector under its own control or under that of 
its allies. The fact that medical air transport might be subject 
to attack constituting a violation of basic humanitarian principles 
had not been condemned by the 1949 Geneva Conventions. The problem 
of the protection of medical air transport had been discussed 
repeatedly at ICRC conferences, and a Belgian General had described 
the difficulties faced by such transport. 

30. The mortality figures for sick and wounded casualties had been 
greatly reduced since the introduction of helicopt~rs for their 
removal to safety. 

31. The Committee was faced by a very important problem - one which 
had been discussed at length by the 1971 and 1972 sessions of the 
Conference of Government Experts. The Committee should take as a 
basis for its discussion the ICRC text in draft Protocol I and 
consider the amendments now before it in document CDDH/II!82/Rev.l) 
which he suggested should be discussed paragraph by paragraph. 
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32. Referring to the proposed new article 26 bis 3 he asked why the 
co-sponsors had used the word "operate" rather than the words "fly 
over". 

33. The ICRC draft of article 27 referred to "land or sea contact 
zone", whereas paragraph 2 of article 27 as proposed in the amend
ment state~ that "contact zone means any area ori land ... ". 

34. Article 28 of the proposed amendment stated: "Should a medical 
aircraft, in the absence of an agreement~ fly over such areas 
through inadvertence ·or by force of urgent necessity, it shall 
make every effort to give notice of the flight and to identify 
itself." That was an unrealistic statement;. ~fuat. was meant by 
"urgent necessity"? Another statement in the same article we~t 
without saying, namely: "The adverse Party shall,so far as 
possible, respect such medical aircraft." 

35. Nrs. DARIIMAA (Mongolia) said that her delegation supported 
the ICRC text of Part II, Section II, Chapter II, which was an 
extremely important chapter. The care of the wounded and sick 
could only be effective if it was provided in good time. The 
provision of speedy care, which made possible the return of the 
wounded and sick to active sercicc, was, however, a somewhat 
delicate issue when the Parties to the conflict possessed unequal 
medical air transport facilities. There was no problem when both 
parties were technologically advanced and properly equipped, but a 
less developed country was at a disadvantage when confronting an 
industrialized country which had helicopters and other aircraft 
at its dispo~al. Co~sideration should be given to the possibility 
of providing that the medical air transport of the technologically 
advan6ed side, or of a friendly State, should be made available on 
humanitarian grounds to the less advanced side, thereby ensuring 
some balance in the care of the wounded and sick. Failing such 
provision, she feared that the ratio of mortality rates between 
the. two sides might be as wide as 9 : 1 and she would like to see 
a considerable narrowing of tha',:; gap. 

36.. Mr. KOKAI (Federal Republic of Germany) said that his 
delegation supported the United States representative's introductory 
statement. The chapter provided an opportunity for the Conference 
to show its ability to solve modern l1umani tarian problems of a 
technological nature. 

37. His delegation was prepared to take part in a det,ailed 
discussion of the various articles before the Qommittee, during 
which such issues as whether or not to retain the reference in 
separate articles to different are~s or zones, and whether to draft 
rules governing flights with or without the agreement of the adverse 
party, might be considered. 
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38. The CHAIRMAN invited the Committee to consider article by 
article the articles suggested in the joint amendment 
(CDDH/II/82/Rev.I). Article 26 in amendment CDDH/II/82/Rev.1 was 
an introductory article for which there was no corresponding text 
in the ICRC draft. 

Proposed new Article 26 - General protection of medical aircraft 
(CDDH/II/82/Rev.l) 

39. l'1r. SANCHEZ DEL RIO (Spain) said that the proposed article 26 
was useful in that it made general provision for the protection of 
medical aircraft. Either of the terms "Subject to" or "In accord
ance with" at the beginning of the article would be acceptable, 
but the use of both terms together was superfluous and, at least 
in the French and Spanish texts, confusing. He suggested that the 
article shou!d be drafted as follows: 

"Medical aircraft of a Party to the conflict shall be 
respected and protected in accordance with the provisions 
of this Chapter." 

He appealed to English-speaking representatives to maintain a 

flexible attitude to minor amendments introduced by French and 

Spanish-speaking delegations to English original texts, and thus 

avoid difficulties such as those which had arisen in the case of 

the word "should". 


40. Mr~ MARTINS (Nigeria) said that the introductory article had 
great appeal but failed to go far 'enough, since it gave the 
impression that the protection envisaged was limited to the Parties 
to the conflict. He would have liked the article to read: 

"Subject to and in accordance with the provisions of 
this Chapter, all medical aircraft shall be respected and 
protected." 

Such wording would make it possible for the weaker side to appeal 
to a neutral State for help in the evacuation of the wounded and 
sick and would thus help to meet the point raised by the represen~ 
tative of Mongolia. 

41. Mr. SOLF (United States of America) wished to assure the 
representative 01 Spain that the English-speaking delegations would 
be flexible in seeking to avoid difficulties such as that which had 
arisen over the word "should". It might well be correct that the 
terms "subject to" and "in accordance with" had the same meaning~ 
but it was desired to make it completely clear that while indicating 
the situations in which there was loss of protection, Chapter II 
did provide for such protection. 
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42. Replying to the point raised by the representatives of Mongolia 
and Nigeria, he said that Chapter II did not necessarily include 
everything pertaining to medical aircraft. Article 9, paragraph 2 
provided for the lending o·f transport by a State not a Party to the 
conflict, by a recognized and authorized aid society or by an 
impartial international humanitarian organization. That had been 
a key point. in the text prepared by the Conference of Government 
Experts with a view to providing less-developed countries 1'1ith 
medical aircraft facilities. 

43. With regard to the Nigerian representative's amendment, he 
said that the article had to be read in conjun~tion with the 
provJ.sJ.on in article 21 that medical aircraft must be under the 
control of a Party to the conflict. It was immaterial where the 
aircratt came from, but a Party to the conflict had to co-ordinate 
its movements and ensure that it complied with the requirements of 
international law and did not misuse its distinctive emblem or 
signals. It had been the rule since 1864 that the wounded and 
sick had· to be treated without discrimination. That rule would 
apply to the rapid evacuation of the wounded or ~ick by medical 
aircraft of both Parties to the conflict. The sponsors of amend
ment CDDH/II/82/Rev.l had gone over the matter in great detail and 
would be glad to offer any explanations that might be required. 

44. Mr. ROSENBLAD· (Swede!!) said that, in the light of the United 
States representative's wtatement, it might be preferable to refer 
in article 26 to "the provisions of this Part" rather than to "the 
provisions of this Chapter'1, It might also be useful to redraft 
the 'article slightly in the light of the discussion, and he would 
be pleased to submit an amendment in the Drafting Committee to make 
it cl~ar that all medical aircraft ~hould be respected and protected, 
and to delete the words "and in accordance with". 

45. Mr. MALLIK (Poland) said that he agreed with previous speakers 
that exclusive reference 'cc the protection referred to in Chapter 
II was a very narrow concept. It might be more appropriate to 
refer to the whole of Protocol I, since it contained a reference to 
the distinctive emblem, It; should be borne in mind that the 
Protocol was intended to s'tpplement s and not to amend, the Geneva 
Conventions. The narrow f~:,amework suggested might give the 
erroneous impression chat the Conventions had been superseded. 

46. Mr. DENISOV (Ukrainian So-viet Socialist Republic) said that 
he shared the Polish representative's view that the reference should 
be to the Protocol as a whole rather than to Chapter II only, since 
article 9, .paragraph 2 was also relevant. But it seemed unnecessary 
to refer to the Geneva Conventions,' since article 26 under discussion 
re.lated to a series of entirely new questions. Further thought 
should, however, be given to the matter. 
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47. Mr. de MULINEN (International Committee of the Red Cross) said 

that if the proposed article was to be adopted, it would probably 

be useful to refer to amendment CDDH/II/265 submitted. by Hungary. 

which clearly showed the need for a co-ordinated system of 

p~otection for medical vehicles, ships and ai~craft. The special 

group appoint~d to deal with articles 21 to 25 had also prepared 

a draft text covering the protection of vehicles. It might be 

useful for the mQtter to be discussed in a Working Group, taking 

document CDDH/II/265 as a basis. 


48. Mr. SOLF (United States of America) said that the sponsors of 

amendment CDDH/II!82/Rev.l ~\lould give serious consideration to the 

comments made by other delegations. The Polish representative had 

rightly pointed out that other provisions of draft Protocol I were 

relevant to the issue of protection. The Working Group was at 

present considering whether there should be a general section on 

protection, as proposed by the Hungarian delegation in amendment 

CDDH/II/265, and the decision on that issue would control the whole 

of the provisions on protection. Draft amendments CDDH/II!79, 80 

and 82 had been based on a provision fer protection for each 

element - land, sea and air ~ because the provisions for loss of 

protection in the Conventions and in draft Protocol I were entirely 

6ifferent. The proposed article 26 referred only to protection and 

not to the general provisions of Part II or of draft Protocol I as 

a whole ~ which did, of course, impinge on the question of medical 

air transport as on every other kind of transport.. Those matters 

should be considered in the Working Group. 


49. The concept under consideration was quite different from the 
t!eatment of medical aircraft in the Geneva Conventions. Although 
there would be some common ground between Protocol T and the 
Conventions, it would create confusion for some States which would 
become parties to the Protocol if a reference was made to the 
Conventions with respect to wedical aircraft. 

50. Mr. MALLIK (Poland) said that if there V.Jas to be a reference 
to draft Protocol I as a uhole it would hardly be necessary to refer 
to the Conventions~ since the P~otocol would supplement the 
Conventions and would apply to all States which had ratified it. 

51. The CHAIRMAN said that the \I.Jorking Group, which was to meet 
that afternoon, should take note of all the comments made on 
article 26 in the Committee. The United States representative, as 
a co-sponsor of the amendment (CDDH!II/82!Rev.l) , should contact 
the other co-sponsors with a view to taking a stand at the Committcc'3 
forty~sixth meeting on observations made by the representatives of 
Nigeria, Poland and Spain. 
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ORGANIZATION OF WORK 

52. The CHAIRMAN, replying to .various questions of procedure raised 
by Mr. MARR'IOTT(Canada),Mr. KRASNOPEEV (Union of Soviet Socialist 
Republics) ,.Mr. :MAKIN' CUnited Kingdom), Mr. ROSENBLAD (Sweden) ahd 
Mr. Choo Young 'LEE (Republic of Korea), said that no vote could be 
taken on whether the Committee should or should not meet on 
Saturday, 5 April, as a decision of the General Committee could not 
be overruled. 

53.Tlie report of the Technical Sub-Committee on Signs and Signals 
on· i tsfirst session would have to be considered and possibly 
adopted by Committee II on Thursday, 10 April, on which date tw~ 
meetings would be held. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE FORTY ·-SIXTH MEETING 

held on FridaY3 4 April 1975, at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/1) (continued) 

Article 16 - General protection of medical duties 

Paragraphs 3 and 4 

Statement by the Head of the Norwegian delegation 

1. The CHAIRMAN called on Mr. Hambro 3 Head of the Norwegian 

delegation who had asked to make a statement. 


2. Mr. HAMERO (Norway) said that it was not his intention at that 
stage to request Committee II to reopen a de~ate on a question that 
had already been settled. That Committee, however~ by adopting 
the texts of paragraphs 3 and 4 of article 16 of draft Protocol II~ 
had taken a decision of such importance that he felt bound to make 
a formal declaration as Head of the Norwegian delegation. His 
Government deeply regretted the inclusion in those paragraphs of 
the words "subject to national law!:. It was unacceptable to his 
Government that an international legal norm of' the' importance of 
the Protocol should be made subject to the national law of any 
country~ In its view, such a provision was contrary to the very 
essence of international law and would be extremely dangerous for 
the whole body of humanitarian law. When the matter came up in 
plenary, the Norwegian delegation would propose the deletion of 
those words. To emphasize the importance that his delegation 
attached to the matter) he wished to state that it was unlikely 
that Norway would be able to ratify Protocol II if the words 
"subject to national law" were maintained. 

3. Mr. AL-FALLOUJI (Iraq) said that article 16 was the fruit of 
patient 3 meticulous work and the result of a compromise which he 
had considered ideal~ since it had been adopted unanimously and 
represented a rapprochement between two systems. The decision to 
include the words "subject to national law" had been taken in full 
knowledge of the facts. Deletion of those words would imply that 
States would be ignoring their own nationdl law. His delegation 
categorically rejected such an attitude. There was an unfortunate 
tendency to give internati6nal humanitarian law too political a 
character, to place too many conditions in its path" and to forget 
that the real question was the protection of the victims of war. 
His delegation could in no circumstances accept the deletion of the 
words in question. Its attitude aprlied not only to article 16 3 

but to all the articles of draft Protocol II, to all the other 
Committees, and to the work of the Conference as a whole. 
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4. The CHAIRMAN said that he was not going to open the discussion 
since article 16 of draft Protocol II had already been adopted by 
consensus and was no longer before the Committee. Such a discu
ssion could be reopened. of course j at a plenary meeting of the 
Conference. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/I) (continued) 

26 to 32 - Medical air transport 

5. The CHAIRfliAN invited the Committee to consider the joint 

amendments to draft Protocol I, Part II~ Section II, Chapter II 

(CDDH/II/82/Rev.I). 


Proposed new article 26 - General rotection of medical aircraft 
CDDH/II/ 2/Rev.l) contlnued 

6. Mr. SOLF (United States of America) said that" after consulta
_ 	 tion concerning the various cOIl1l1ients and suggestions that had been 

made, the co-sponsors of amendment CDDH/II/82/Rev.1 now proposed 
that article 26 should read: "Subject to the provisions of this 
Protocol and particularly of this Part, medical aircraft controlled 
by a Party to the conflict shall be respected and protected". 
Some of the co-spon'sors wished the words "Protocol and particularly 
of this" to be placed in square brackets until the chapter had been 
fully considered. 

7. The CHAIRMAN suggested that the Committee approve draft 
article 26 in principle and then refer it for drafting purposes to 
the Drafting Committee. 

It was so agreed. 

Proposed new article 26 bis - land areas controlled by friendly 

forces l and sea areas not controlled by the adverse Party. 

(CDDH/IIf82/Rev.l) 

8. Mr. de TIlULINEN (International Committee of the Red Cross) said 
that article 26 in the ICRC draft, which corresponded to 
article 26 bis in joint amendment CDDH/II/82/Rev.l. stated the 
principle of freedom of movement for the medical aircraft of a 
Party to the conflict when flying over areas controlled by itself 
or its allies. In the ICRC text, land and sea areas were 
assimilated, but it would probably be desirable to speak of /l sea 
areas not controlled by the adverse Party i1. In the second place] 
the draft article stated the desirability, in the interests of 
medical aircraft, of giving information regarding flights; such 
information would be one~way information) with no requirement of 
acknowledgment. 
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9. Mr. HESS (Israel) said that~ subject to a number of minor 

cOlrunents which it would postpone till a later stage, the Israeli 

delegation could give general support to the proposals in amend

ment CDDH/II/82/Rev.l. It accordingly withdrew the amendments 

to articles 26, 27, 29 and 31 contained in document CDDH/II/14. 


10. Mr. Choo Young LEE (Republic of Korea) said that his delega
tion had put forward amendments to articles 26 to 32 (CDDH/II/Sl) 
which were designed to allow greater freedom of movement to air 
craft engaged in medical service in areas of conflict than that 
provided in the ICRC articles. Now~ however, having considered 
the joint amendment and having heard the statements of previous 
speakers, it was prepared to withdraw its amendments in favour of 
those contained in amendment CDDH/II/82/Rev.l, which seemed to 
provide the basis for a more general agreement~ 

11. Mr. MAKIN (United Kingdom) said that the co-sponsors of 
amendm~nt CDDH/II/82/Rev.l had not made any substantive changes 
in the ICRC text; they had merely sought to fill in a few points 
which the ICRC had omitted and to make one or two stylistic 
improvements. Thus, in the title~ the word "sectors" had been 
replaced by the word "areas" because that was the word used in 
the text of the article. The adjectives "national and allied", 
qualifying the noun "forces"~ had been replaced by the adjective 
"friendly" because the new text adopted for article 1 had 
extended the scope of Protocol I to cover conflicts other than 
those between sovereign States s so that the term linational il was 
no longer appropriate. The sea areas referred to in the article 
had beeri changed to ensure greate~ freedom of movement for medical 
ajrcraft. The term "to operate" aircraft had been introduced so 
that medical aircraft should be protected when they'were on the 
ground as well as when they were in the air. It had seemed 
sensible to specify what form the notification of flights should 
take; that had been done in article 30, and a reference to that 
article had been included in article 26 bis. Finally, an 
explanatory phrase had been added to the last sentence of 
article 26 bis indicating the areas in which it would be wise to 
give such notification. 

12. Mr. SANCHEZ del RIO (Spain) said that he was doubtful about 
the expression "friendly forces". Taken strictly, the Spanish 
phrase "fuerzas amigas" would seem to exclude a Party's own forces 
and to lead to the paradoxical situation in which the medical air 
craft of a State's allies would be protected when flying over its 
territory, but not the State's own aircraft. He proposed that, 
in Spanish, the expressions "fuerzas propias y amigas Ii or II fuerzas 
propias y aliadas" should be used. He also had doubts about the 
expression "physically controlled" ("materialmente controladas"), 
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which seemed to imply too complete a degree of control. He would 
prefer to say "effectively controlled" ("efectivamente controladas"). 
He further doubted whether the phrase which had been added at the 
end of the article was really necessary: first, because it seemed 
unnecessary to give examples when simply allowing a possibility; 
and secondly, because if the aircraft were flying "within range of 
surface-to<~air anti'-aircraft weapon systems of the adverse Partyli, 
it would seem that they were in the zones covered by article 27 
rather than those referred to in article 26 bis. Care must be 
taken in the Drafting Committee to ensure that the versions in the 
various languages were brouGht into line with one another. At the 
present time there seemed to be fairly substantial differences 
between them. 

13. Mr. CZANK (Hungary) said that while the amended text in 
document CDDH/II/82/Rev.l made a number of improvements in the 
ICRC draft~ some changes night be desirable in the proposed title. 
Since article 26 bis was primarily concerned with the operation of 
medical aircraft,~at idea should be expressed in the title. He 
preferred the ICRC expression flnational and allied 'forces ll to the 
term "friendly forces" used in the amendment. And the words "sea 
areas not controlled by the adverse Partyll seemed to refer to what~ 
in the law of the sea, was called the Ilhigh seas'l or the "open sea". 
He accordingly proposed that the title should read: "Operation of 
medical aircraft on and over land areas controlled by national and 
allied forces and over the high (or open) seas". 

14. Mr. DENISOV (Ukrainian Soviet Socialist Republic) said that 
the present Russian version of article' 26 bis in amendment 
CDDH/II/ 82 /Rev.l attempted a word~for~'wordtranslation of the 
original English. The sense of the article, hovJ"ever, would be 
rendered.. more accurately if the Russian text were amended to read: 
liNe trebuetsya predvaritel'nogo soglasiya protivnoi storony dlya 
ispol'zovaniya sanitarnykh letatel'nykh apparatov v sukoputnykh 
rayonakh i nadnimi 2 gde svoi voiska osushchestvlyayut fizicheskii 
kontrol'~ iIi v morskikh rayonakh iIi nad nimi, gde protivnaya 
storona ne osus.hchestvlyaet fizicheskii kontrol'. II 

15. Mrs. DARIIMAA (Mongolia) said that there was a discrepancy 
between the words "friendly forces n in the English version and the 
words "svoi voiska t1 (ll own forces") in the Russian version. 

16. Mr. SOLF (United States of America), replying to the points 
made by the Spanish and Mongolian representatives, said that, in 
English, the term "friendly forces fi covered one's own forces. In 
the sentry's traditional challenge - "Friend or foe?'1 - "friend" 
meant a member of the sentry's own forces. 
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17. The co-sponsors had selected the expression "physically 

controlled" instead ~f "effectively controlled", precisely because 

the latter had legal connotations, stemming from the Hague Regula

tions,!/ which they wished at all costs to avoid. In the Hague 

Regulations, ~ distinction was made between areas of "effectiv~ 


occupation" or "effective control", in which the situation had 

become" more or less stabilized and the Occupying Power was able to 

set up an administration as well as operate military forces, and 

"invaded areas". Thus to use the words "effective control" would 

completely destroy the sense of article 26 bis~ which endeavoured 

to draw a distinction in purely military terms: an area was 

"physically controlled" by a Party if that Party's forces were 

actually there. Possibly some other expression could be ~ound~ 


but "effective control" was unacceptable. 


18. Replying to the Spanish representativeJs third point, he said 
that it had not been the co-sponsors' intention to say that if a 
piece (jf ground was within range of the enemy's anti-aircraft 
weapons, then that piece of ground was controlled by the adverse 
Party. On the contrary, the li area controlled" by a Party was 
defined by the physical presence of its ground forces. The 
purpose of the article was to state that the Party which controlled 
the ground might operate its medical aircraft over that ground, 
subject, of course, to riSks particularly in areas within range of 
anti-aircraft weapons oT the adverse Party. 

19. The purpose of the last part of the last sentence was to 
emphasize that risk, with the imp~ication that medical aircraft 
should be rendered identifiable by every possible means - distinc
tive emblems 3 lights, radar - and, wherever possibl~, by prior 
notification so as to ensure that they were respected by the anti 
aircraft weapons of the other side. It seemed prudent to include 
such a warning in the present article. 

20. The suggestion by the Hungarian representative that the term 
IIhigh seas ll should be introduced into the title was a SUbstantial 
departure from the intentions of the co-sponsors. The term "high 
seas", as used in the law of the sea, contained a reference to 
sovereignty and jurisdiction~ but the co-sponsors had been thinking, 
in purely military terms, of the area controlled by the naval forces 
of a Party in a situation of armed conflict. Such an area might 
include both territorial sea and high seas. The Hungarian proposal 
amounted to the suggestion that a Party should respect the enemy's 
territorial sea; but how could it be expected to respect his 
territorial sea, when it did not respect his territory? 

Annexed to the Hague Convention No. IV of 1907 concerning the 
Laws and Customs of War on Land. 

11 
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21. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that,:J in principle, his delegation was in agreement with the joint 
amendment. A very interesting and important principle was laid 
down in draft articles 27 and 28 to the effect that, even in cases 
where there had been no prior agreement, the Parties to the con
flict must respect medical aircraft as soon as they had been 
recognized as such. It might be desirable to have that principle 
stated at ~he beginning of the chapter on Medical Air Transport, 
in arti61e 26, rather than in the later articles~ since it app~ied 
equally to aircraft flying over enemy-controlled areas, over the 
contact zone and over areas controlled by friendly forces but 
within range of enemy anti~aircraft weapons. The provision~ which 
should apply only to medical aircraft) should state that~ in the 
absence of agreement, such aircraft should make every effort to 
identify themselves and that s having recognized such an aircraft~ 
the adverse Party should not shoot it down, but should resort to 
less extreme measures, such as forcing it to land. 

22. r!Irs. DARIH'IAA (Mongolia) said that she took it that the 
Russian version of article 26 bis would be brought into line with 
the English original. 

23. She was surprised at the expression "sea areas not con
trolled. by the adverse Partyli since it seemed to imply that the 
high seas might be eontrolled by some major sea Power. The high 
seas belonged to all nations, and an international instrument must 
not recognize any jurisdictions direct or indirect, over them. 
Her delegation therefore could not accept that provision. 

24. Again, the phrase IiThere is no requirement for prior agree
ment with the adverse Party in order to operate medical air
craft .•. " would tend to favour a technologically better-equipped 
Party to a conflict. The other Party would not be .as well 
protected. In some cases medical aircraft might in fact be jet 
aircraft. The idea seemed to be favoured by those States which 
felt that they might go qnpunished) and that their medical 
aircraft ~ould be masters of the skies. The provisi~n n~eded 
careful consideration~ and the COImnittee must adopt a decision in 
keeping with humanitarian law. 

25. Mr. FRUCHTERMAN (United States of America) said it was very 
far from the co-sponsors' intention that article 26 bis should in 
any way attempt to support any sort of claim to soverelgnty or 
jurisdiction over the high seas. In an international conflict, 
it would be unrealistic not to reco~nize that a fleet did cont~ol 
an area at a given time; but that control was purely military and 
in no way implied jurisdiction or sovereignty over the area. The 
protection which the co-sponsors of article 26 bis were trying to 
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provide for medical aircraft was the broadest protection compatible 

with the military situation. They were not attempting to give 

licence to medical aircraft to overfly the high seas or any other 

body of water at will, and indeed it would be unrealistic to do so. 


26. He reg~etted the previous speaker's remark coupling medical 

aircra£t with the term "masters of the skies". Medical aircraft 

were humanitarian instruments for treatment of the wounded and sick 

of both sides on an equal footing, as provided in the Geneva 

Conventions, and to impute any other motive to such aircraft could 

only be a retrograde step in the attempt to promote humanitarian 

law. 


27. The CHAIRMAN suggested that the meeting adjourn for ~ short 

while in order to allow delegations an opportunity to exchange 

views on the problem. 


The meeting wai suspended at 11.5 a.m. and resumed at 11.35 a.m. 

28. Mr. SOLF (United States of America) said that~ having held 

discussions with other delegations~ he was now inclined to think 

that the problem was one of drafting. 


29. Mr. CZANK (Hungary) suggested that the Committee adopt 

article 26 bis in principle and refer it to the Drafting Committee 

wit.h a request it try to find a suitable wording to reflect the 

idea that in wartime there might be areas of the high seas which 

were controlled by one of the Parties to an armed conflict, and 

that prcitection should be provided for medical aircraft overflying 

those areas. That idea should be reflected in the title as well 

as in the text. 


30. With respect to the high seas~ it should be remembered that 
the law of the sea was basically applicable only in time of peace. 

31. .. The CHAIRMAN suggested that article 26 bis be approved in 
principle and referred to the Drafting Committee. 

It was so agreid. 

Article 27 - Contact zone (CDDH/l~ CDDH/56; CDDH/II/82/Rev.l, 
CDDH/II/85) 

32. Mr. de MULINEN (International Committee of the Red Cross) 
said that the contact zone, which was the subject of article 27~ 
was the area in which opposing ground forces were in direct contact 
with each other. 

http:CDDHIII/SR.46


CDDH/II/SR.46 - 520 

33. In the middle the contact zone contained an area where 

effective control was not clear - effective control being de facto 

and not de jure~ and on both sides of that area there was another 

area under the effective control of one of the opposing parties. 

The ICRC draft made a clear distinction between those three areas. 


34. The idea was that medical aircraft could overfly the contact 

zone~ but that their security could be guaranteed only by agree

ment. The ICRC had therefore included~ in addition to the 

recommendation of notification in article 26, a strong indication 

in article 27 that only an agreement could give protection to a 

medical aircraft overflying the area controlled by a party's own 

forces s or forces friendly to it3 and the area where control was 

not clear. No special form was prescribed for such an agreem~nt. 


35. Paragraph 2 indicated that. in the absence of an agreement. 

the parties should respect medical aircraft as soon as they were 

identified as such. 


36. 'rhE: CHAIRJV1AN reminded the Committee that amendments had been 
submitted at the first session. to paragraphs 1 and 2 of article 27 
by the delegations of Belgium (CDDH/II/l), Israel (CDDH/II/I4)~ 
the Republic of Korea (CDDH/II/81) and by the German Democratic 
Republic (CDDH/II/85). 

37. Mr. CALCUS (Belgium), Mr. HESS (Israel) and Mr. Choo Yo~ng LEE 
(Republic of Korea) said they wished to withdraw their delegation's 
amendments. 

38. Mr. KUCHENBUCH (German Democratic Republic) said that his 
delegation's amendment (CDDH/II/85) of 11 September 1974 had at 
that time naturally referred to the deletion of paragraph 2 of the 
ICRC draft. However, it also referred to amendment 
CDDH/II/82/Rev.l. since paragraph 2 of the ICRC draft had been 
included as the last sentence of paragraph I of that amendment. 
In view of the importance of enabling medical air transport to 
rescue and ~embve wounded and sick from the battle area or contact 
zone. which had been stressed by many delegations~ and the 
reference to the difference in the technical equipment of the 
Parties to the conflict. made by the representatives of Mongolia 
and Nigeria at the forty-fifth meeting (CDDH/II/SR.45), hi~ 
delegation considered that adequate protection for medical air 
craft evacuating wounded and sick from the contact zone could only 
be guaranteed by agr~ement between the local military authorities. 
The wording of the last sentence of article 27~ paragraph I of 
amendment CDDH/II/82/Rev.l did not ensure maximum prote~tion for 
medical aircraft in such zones. On the contrary, it enabled 
flights of medical aircraft to be made i~ the absence of an 
agreement) in which case the adverse Party was responsible for 
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the possible consequences. Articles 15 and 36 of the first Geneva 
Convention of 1949 and Articles 18 and 39 of the second Geneva 
Convention prescribed obligatory agreements between the parties 
with regard to the rescue and removal of the wounded and sick. 
The present draft of article 26 bis (CDDH/II/S2/Rev.1) also 
provided for notification by a Part" to the conflict using its 

medical aircraft over areas control~ed by friendly forces. If 

that was considered necessary for greater safety over such areas~ 
it was surely even more necessary when medical aircraft were flying 
over battle areas or contact zones. His deJegation therefore 
wished to maintain its amendment (CDDH/II/85). 

39. Mr. r1ARRIOTT (Canada) s5.id that the j oint amendment to 
article 27 (CDDHIII/82/Rev.l) largely followed the ICRC te'xt, with 
a number of drafting changes incorporating expressions such as 
"physically controlled" and Hfriendly forces" which had already 
been discussed in connexion with article 26 bis. The co-sponsors 
had incorporated paragraph 2 of the ICRC text into their own 
paragraph 1. 

40. Paragraph 2 of the amendment was a description, alt~ough not 
a definition, of the contact zone, which had been lacking in the 
ICRC text. The contact zone was in fact an undefinable area. 

41. The only other significant change from the ICRC text was the 

deletion of the words Hno particular form of such agreement is 

prescribed". It was felt that those words were unnecessary since 

they added nothing of substance to the article. 


42. JVirs. DARIn1AA (Mongolia) asked whether the deZini tion of 
Ii contact zone II prepared by the Joint Workin~; Group of Committees II 
and III was covered by paragraph 2 of amendment CDDH/II/82/Rev.l 
and) if not~ whether the definition was to be given in a special 
section or to be repeated in each of the relevant articles. 

43. Mr. HESS (Israel) said that joint amendment CDDH/II/82/Rev.l 
specified that protection for medical aircraft could be fully 
effective only by prior agreement between the local military 
authorities of the Parties. The explanatory note to his delega
tion's amendment (CDDH/II/14) explained why his delegation 
preferred the deletion of the word Hlocal!1 in that context, as the 
term "military authorities Ii included I'; local military authorities Ii ;

whereas the latter term was too specific. Although his delegation 
had withd~awn its amendment (CDDH/II/14) because it had referred to 
the ICRC draft, it still supported the deletion of the word "local" 
for the reasons given in the explanatory note to that amendment. 
The deletion of that word wo~l~ avoj,d a situation in which protec
tion for medical aircraft was not fully effective merely because it 
had been iri1possible to reach prior agreement between the local 
military authorities J whereas there might have beell means of 
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communication and agreement between the Parties at a higher level. 
His delegation therefore proposed the deletion of 'ete worcl. "local ll 

before the words "military authorities" in the Joint a~end~ent to 
paragraph 1 of article 27 (CDDH/II/S2/nev.1). 

44. Mr. KOKAI (Federal Republic of Germany) said he fcJ.t that 

there should be no definition of 11 con t&ct zone r1 in article 27 but 

merely i reference to the definitions cont~ined in other parts of 

the Protocol. 


45. Hr. ASHrt!A1H (Arab Republic of E[~ypt) saie:;. he wished to 

propose the insertion of the word "coRpetent" before the words 

"local military authorities" in paragraph 1 of article 27 of the 

joint anlendment (CDDHIII/82/Rev.l), in order to av.OlQ any confu
sion. Such an a[reerr.ent should not be left to the local 

authorities. 


l/6. Mr. MAI<.IN (United KinZdolTl) said th<:.t wilen the sponsors had 
been drafting their amendment they had tried to keep the original 
wordinz of the ICRe draft as far as possible. for instance J the 
expression "local military authorities Ii hed been L!sed in 
article 27 and "competentauthority of the adversE: Farty concerned" 
in article 28. He sug[,ested~ l"loviever;, that the Drafting Corru!1ittee 
and the sponsors should try to find a suitable term to be used in 
both articles as it might prove necessary to reach agreement on3 

medical aircraft overflying both zones~ since the line between them· 
was invisible and subje~t to sudden change. 

li7. Hr. J1'IALLIK (Poland) said that ti1e i';ording used by the ICRC in 
paragraph 1 of article 27 - I'·the only Guarantee of protection for 
medical aircraft" - was ~ore appropriate than that used in the 
joint amendment - "can be fully effective only". Only a valid 
agreement between the military authorities of the Parties could in 
fact guarantee such protection. 

48. Hr. ROS"ENBLP.D (S>1eden) said that he Has in fClvot..;.r of the word 
"local" being replaced by the word Ilcor:petentli:J a term which was 
more flexible and better suited to conditions of modern warfare. 
He assumed that the Drefting Committee would take into account the 
proposed definition of the contact area agreed upon by the Joint 
Horking Group of Committees II and III. 

li9. Mr. MA~TINS (Nigeria) said he also was in favour of the 
•substitution of the \'lOrd IIcompetent" fer the \\'or6 i;local ll partly 

because of the difficulty of esta.blishing communication between 
local battalion comaanders and partly because it \Vas too great a 
responsibility to be assumed by nen who, at least in developing 
countries, might lack experience and briefing on humanitarian law. 
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50. Mrs. DARIIMAA (Mongolia) said she also supported the 
sUbstitution of the word ncompetent" for the word "local", it being 
understood that that definition referred to the military authori
ties at different levels to whom the right to conclude that type of 
agreement had been accorded. The last sentence of paragraph 1 of 
article 27 in the joint amendment (CDDHIII/82/Rev.l) might cause 
diffi6ulties if the parties were not adequately equipped techno
logically. 

51. Mr. TERNOV (Byelorussian Soviet Socialist Republic) said that 
his delegation was unable to support the deletion of the word 
"local" because local authorities were better aware of local condi
tions and because agreement between them might reduce delays in 
providing assistance to wounded and sick in the contact zone. The 
wording "local or other competent military authorities ii might 
perhaps be used. He agreed with the representative of the German 
Democratic Republic that the last sentence of paragraph 1 of 
article 27 in the joint amendment (CDDH/II/82/Rev.l) was unrealistic. 
A po~sible compromise might be the addition of the words iiif it is 
pos~ible in the existing military situation". 

52. Mr. MARRIOTT (Canada), speaking on behalf of the sponsors of 
the joint amendment, said that most of the problems raised by the 
various speakers 3 including the clarification of the term "contact 
zone" or "contact area" referred to by the representatives of 
Mongolia and the Federal Republic of Germanys could be solved by 
the Drafting Committee. The Byelorussian representative's 
suggestion regarding the proposed deletion of the word "local" 
seemed to him judicious because the problem was in fact a local one 
and speed and competence of authority were necessary in dealing 
with it. No adverse Party would negotiate with an authority which 
it did not consider competent and capable of complying with an 
agreement. 

53. Deletion of paragraph 2 of the ICRC draft of article 27 or of 
the last sentence of paragraph 1 of that article in the joint amend
ment (CDDH/II/82/Rev.l) would conflict with article 26, on the 
general protection of medical aircraft. The sponsors of joint 
amendment CDDH/II/82/Rev.1 had replaced the word "identified'l used 
in the ICRC draft by "recognized". Recent experience had clearly 
shown the great difficulty of identifying or recognizing medical 
aircraft flying in a forward area in time to avoid shooting them 
down. Despite the dangers. however: medical or other aircraft 
would cer~ainly endeavour to rescue wounded and sick. It was 
therefore reasonable to lay on the Parties to the conflict the 
responsibility for recognizing them when it was possible to do so 
in the stress of battle. 
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54. The preference expressed by the Polish representative for 

some of the reRC wordinz was also a matter that could be dealt 

with by the DraftinG Committee. 


55. The CEAIR!''iAH asked t!1e repl~esen'.:;:.:.tivs of. the German 
Democratic. Republic if he:..ished for a. vete on his proposal to 
delete the last sentence of para~r2ph 1 of article 27 in joint 
amendment CDDH/II/82/Rev.l. 

56. Hr. KUCHENBUCH (German ::)e];'.ocra~ic Republic) said that he 
would not press for a vote but would leave the matter to the 
Drafting Cornmitt~e. 

51. Mr. MAKIN (United IUngdor;1) said that his dele3ation was 
opposed to the use of the Hord ".:;uarantee;l Hhich appeared in 
article 27, paragraph 1 of the IeRC draft aDd had been supported 
by the Polish representative, for the reasons given by the 
representative of Canada. Even with form~l asreements between 
the Parties, it was extre~cly difficult to en3ure protection for 
medical aircraft flying ever a contact zone and the word would 
merely be misleading. The wording USCG in joint amendment· 
CDDH/II/ 82 fRev.l represented a co:npror:iise vihich h2.(:. been reached 
by the Conference of Gcvernment ~xperts on the Reaffirmation and 
Development of Int~rnational Hu~anitarian Law applicable in Armed 
Conflicts in 1972 only after protracted negotiation. 

58. Mr. MALLIK (Foland) said that he was prepared to leave the 
que~tion to the Drafting Con~itt8e. 

59. The CHAIF1'1AiI said thc,.t if there were no obj ection, he would 
take it that the Comni ttee v.rished to 2.pprove article 21 in 
principle and then refer it vith the joint 2mend~~nt 
(CDDH/II/82fRev.l) :ror dr,:lftill;:~ PuriJoses to the iJrafting Corrll'nittee. 

It was so azreed, 

The meeting rose at 12.45 p.~. 
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SUMMARY RECORD OF THE FORTY-SEVENTH MEETING 

held on Saturday~ 5 April 1975, at 10.10 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (continued) 

Proposed new articles 26 to 32 - Medical air transport 

(CDDH/II/821Rev.l) (continued) 


Proposed new article 28 - Areas controlled by enemy forces 

(CDDH!II!82/Rev.l, CDDE!II!273) 


1. Mr. de MULINEN (International Committee of the Red Cross) said 
that article 2.8 was the last of the three articles of the ICRC 
draft dealing with specific areas, namely, sectors controlled by 
enemy forces, which in most cases were more extensive than the 
contact zone. 

2. The ICRC text was based on the fact that every medical air 
craft was entitled to protection as such. For that purpose, 
agreement to flights over land or sea areas effectively controlled 
by an opposing Party or its allies had to be obtained from the 
competent authority of the adverse Party concerned in advance. 
No such flight could be safe unless advance agreement had been 
obtained. Agreement was necessary because of the long distances 
the airc'raft had to cover ~ which increased the dangers it had to 
face. For that very reason it was likely to be a larger aircraft 
than would be used within the contact zone and to c~rry a larger 
number of wounded, and also medical personnel) to a destination 
well behind the combat zone. Large aircraft cQuld also carry 
eJaborate equipment for the treatment of the wounded, if deemed 
essential in the case of long-range flights. 

3. The question arose as to i1ho should enter into the agreement. 
The ICRC draft of article 28 stipulated "the competent authority of 
the adverse Party concerned", whereas article 27, which related to 
the contact zone, specified "the local military authorities". 
That distinction had been deliberate. In the case of article 27, 
and in view of the comparatively short distances involved, only 
the local military commanders would be concerned: whereas in 
sectors controlled by eneBY forces the distances would be much 
greater, and therefore agreement had to be given by a more broadly 
competent authority in the rear ~ either the civilian, political 
authority, or the military authority. The purpose of the agreement 
was to stop the shooting down of medical aircraft. In the rear, 
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there were all kinds of airspace defence weapons, both short and 

long-range 3 as well as ground~·to~·cround 'Heap0ns such as r;uns, 

howitzers and mortars. The ICRe's aim was to ensure that the 

"authority concerned" had more extensive: comD8tence than was 

necessary in the case of the contact zone. 


4. The CHAIRMAN pointed out that the am2ndment submitted by the 

Republic of Korea in document CDDH/II/31 had beeD withdrawn at the 

forty~sixth meeting (CDDH/II/SR.46). 


5. Mr. MARRIOTT (Canada), introducing the amendment to article 28 
set out in document CDDH/II/82/Rev.l; said that th~ first sentence 
was identical with the IeRe draft 3 except for two drafting changes. 
The words "effectively controlled" had been replaced by "physically 
controlled li and the expression 7~an opposing Party or its allies l1 

) 

had been replacec1. by the expression "an adverse Party?i, '\Ilhich was 
more cons~stent with the wording of the draft Protocol and was 2 

moreover, the term used in the last part of article 28 of the IeRC 
draft; it was logical to use the same term throughout the ~rticle. 

6. The rest of the article was intended to take account of 
situations 3 occuring after the cantain of the aircraft had begun 
his flight 3 which were beyond his control or could not have been 
anticipated ~ for instance, errors of navigation, the possible 
failure of navigational instruments~ or unpredictable vagaries in 
the weather which might make it necessary for the pilot to follow 
a different route from that planned. A pilot finding himself in 
that situation should iIiIDlediately inform the comp?tcmt authority 
of the adverse Party of the fact that be had been forced off c~urse~ 
and identify the aircraft. The IeRC draft propos.?d that the 
adverse Party should, so far as possibles respect such medical 
aircraft, and that the lattcr~ as such, shou1d not be attacked 
unless and until the provisions of ~rticle 31, paragraph 1 had 
been observed. 

7. Mr. SANCHEZ DEL RIO (Spain) said that in the light of the 
s tatements made by the repre sentatives of the ICRC arid Canada) he 
wduld suggest that the word "State" be inserted between the word 
"competent" and the vwrd "authorityt! in the first sentence of 
article 28, to make the distinction between the authorities referred 
to in articles 27 and 28 clear. 

8. He also suggested that the article should be divided into t~0 
numbered paragraphs ~ the first comprising th," first sentence and 
the second the rest of the articles which set out the exceptions. 
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9. Mr~ KOKAI (Federal Republic of Germany) said that he wished to 
comment on the penultimate sentence of the proposed new article. 
He questioned ..[hether the words liso far as possible" served any 
real purpose and suggested that they might be deleted. If the 
adverse Party was unable to reJpect the medical aircraft in question 
it would not afford it protection; if that possibility was 
mentioned~ the protection would be less. 

10. Mr.KRASNOPEEV (Union of Soviet Socialist Republics) said that 
his delegation regarded article 28 of the amendment to draft 
Protocol I (aocument CDDH/II/82/Rev.l) as a valuable amplification 
of earlier provisions relating to the use of medical aircraft in 
combat areas. The deletion of the phrase l1so far as possible ll 

from the penultimate sentence of the article, however, would further 
reduce the already minimal protection afforded to such aircraft, 
given the realities of war in areas controlled by enemy forces. 

11. H:i,s delegation was unable to accept the phrase "by force of 
urgent necessity l1, in the secJnd sentence of article 28. It held 
that there was not and could never be any urgent necessity for a 
medical aircraft to overfly hostile terri tory ~ in view of the ris'cs 
involved to those on board. The phrase appeared to legiti~ize such 
a procedure, permitting it to be used thereafter in any situation. 
His delegation could agree to article 28 c~ly if the phrase was 
removed. 

12. Mr. MARRIOTT (Canada) expressed appreciation of the construc

tive comments which had been made. 


1). With regard to the first suggestion made by the representative 
. of Spain, he thought that such a modification of the text ~ight 
strengthen the article~ althouGh highly technjcal considerations 
relating to communications in international air traffic -- a SUbject 
which was beyond his competence - were involved. 

14. He also thought that the second Spanish suggestion should be 

taken into account. Article 28 might well be improved if it were 

divided into two paragraphs. 


15. The objection raised by the representative of the Federal 

Republic of Germany had alr'''ady been answered by the USSR 

representative. 


16. With regard to the las~ part of the statement made by the USSR 
representative, however. concerning the words "by force of urgent 
necessity"~ it had to be recognized that urgent necessity did occur 
in the air. An aircraft was at the mercy of the law of gravity. 
If something went wrong, the pilot could not stop; he had to go on, 
possibly in a direction which he had not intended. There was also 
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the phenomenon of the jet" stream over oceans, which could force a 
pilot to fly at a speed lower by 200 miles an hour than be had 
expected 3 with the resultant effect on fuel consumption and the 
pilot's ability to reach his planned destination. Sometimes 
also a pilot was forced to make extensive detours in order to allow 
for unexpected weather. 

17. He hoped that the USSR re~resentative would try to find a 

phrase which was acceptable to him and ,,!hich also took account of 

the kind of emergency which the sponsors of the amendments in 

document CDDH/II/82/Rev.l had had in mind. 


18. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) objocted 

that the wording of the phrase "by force of urgent necessity" could 

be interpreted as allowing overflights of eneInjT terri tory in a.ny 

circumstances whatsoever. To avoid giving legality to such a 

situation he would accept a phrase reworded in some formulation 

such as "by force of urgent technical or meteorological necessity", 

which would show clearly what vIaS implied. 


19. Mr. SOLF (United States of Americ~) said that he wished to 
comment on the very constructive suggestions made by the represen
tative of Spain and on the statement made by t~e ICRC representative. 

20. It was possible, as the ICRC representative had indicated, that 

flight over enemy terri tory ~'!Ould be over broader areas than were 

represented by the contact zone, and in the enemy's rear. As a 

general rule'3 however 9 overflir-;ht of enemy terri tory was more 

likely to take place over combat areas and that was therefore when 

it ~ag necessary to reach an agreement with the adverse Party. 

There must, for instance, be provision for the case of an air head 

or a besieged area from which the wounded had to be evacuated by 

air over relatively short distances, strictly within the area 

controlled by the combat commander; in that case it was clearly 

not the national or political authority which would have to give 

clearance but the military commander. He therefore urged that 

the words "the competent authority of th8 adverse Party conc3rned" 

be left as they stood, without identifyinC tho competent authority. 

That was for each State to determine. 


21. \\Then large aircr3.ft were u2·ed to 2vacuatc the wounded) they 

usually operatee over their own t~rritory or the sc~. 


22. Mr. ONISHI (Japan) said that hE W2~ Jrc0~r~d to 8un~ort the 

amendment in document CDDH/II/8~:/R0v.1. bu~~ ,'ould li~c,: sono 

clarification concerning "~he r8L;.'Lio;:;,stlin bc-t'ro:;cn '1rt:cL:: 2.S ay',d 

~rtic1e 36 of tha first-Geriova ~onvsn~ion of lQ~9. It was his 
understanding that flying over onemy"occu'('Lo;:i 2.re".:~,~ ';is.S ::till 
prohibited under Article 3~ of th~t Conv~ntion. ~jus. if ~ flisht 
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over enemy-occ1,l.pied areas occurred by force .of urgent necessity, in 
'the absence of an agreement, that constituted a violation of the 

Article. According to paragraph 4 of new article 31 of draft 

Protocol I~.the aircraft would in such a case be seized and its 

occupants tr~ated as prisoners of war. 


23. Mr. MAKIN (United Kingdom) said that, in his view, it should 
be left to the Drafting Committee to decide whether the expression 
used to designate the competent authority of the adverse Party 
should or should not be identical in articles 27 and 28. 

24. He agreed that the point raised by the USSR representative 
concerning the ~xpression "by force of urgent necessity" was well 
taken. He could accept the solution which that representative had 
subsequently suggested. 

25. In answer to the point made by the representative of Japan, he 
said that the difficulty arose because the Conference was in fact 
amending the Conventions but could not say so. He was sure that 
for any State signing Protocol I the articles in it would be deemed 
to supersede the relevant clauses of the Convention. The latter 
would only continue to apply in the case of States which did not 
sign the Protocol. 

26. Mr. CHOWDHURY (Bangladesh) said that his delegation was in 
agreement with the principle set out in document CDDH/II/82/Rev.1 9 

since due care had been taken to give such protection as might be 
possibl~ to the medical aircraft of a Party to a conflict. 

2]. He agreed with the suggestion that article 28 should be 
. divided into two paragraphs. 

28. With reference to the question of the term· "by force of urgent 
necessity", he submitted that it was necessary to provide for such 
a situation at the outset in a situation of armed conflict 9 despite 
the reference in the article to the security measures to be taken 
under article 31, paragraph 1. He was inclined to think that it 
would have been better had the phrase "by force of urgent necessity" 
been qualified to indicate that it referred to a technical defect 
or meteorological condition, as the USSR representative had 
suggested. Otherwise, a medical aircraft might enter enemy 
territory on the pretext that it was doing so by force of urgent 
necessity. He hoped the Drafting Committee would bear that point 
in mind. 

29. He had doubts about the expr~ssion "so far as possible"~ since 
it was essential to take account of the realities of a situation 
occurring in wartime. Keeping in view the Objective to be 
achieved, he therefore considered that it would be better to delete 
the expression "so far as possible", which was open to many inter
pretations. He hoped the sponsors would agree with him. He 
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pointed out that the prior agreement of the competent authority of 

the adverse· Party had to be obtained and that due notice had to be 

given~ which ensured the security of the adverse Party. If there 

was agreement it would be inadvisable to allo~ flcYibility, fbr a 

Party to ti.le conf:j.ict might be tempted to violate the agreement 

and then take cover under the expression I1so far 3.S possible H • 


30. Subject to those points~ he fully supported the text of 

article 28 as set out in amEndment CDDH/II/22/Rev.l. 


31. Mr. SOLF (United States of America), r2ferring to the question 
raised by the representative of Japan and to the reply of the 
United Kingdom representative, said that he did not really loo~ upon 
article 28 as an amendment to Article 36 of the first Geneva 
Convention of 1949. It was more in the natu~e of an agreement 
among the Parties to the Convention who became Parties to the 
Protocol pursuant to the provision of Article 36 of the first 
Geneva Convention of 1949 which stated that, unless otherwise 
provided for, flights over enemy territory were prohibited. He 
did not see any problem in the provision that personnel would be 
deemed to be prisoners of war. As lqid down in article 31 of the 
amendment, personnel lNho landed and fell into the hands of an 
adverse Party would be treated in accordance with the provisions 
of the Convention and Protocol. 

32. He appreciated the constructive-: sugGestions made l>y the 
representative of Bangladesh. 

33. Mr. KRASNOPEEV (Union of Soviet Socialist Republics), reverting 
to th@ remarks of the representative of Japan, referred to Article 
36 &f the first Geneva Convention of 1949, arguing that the new 
si tuation created by the dr8.fts undor conside:"ation was fundamen··' 
tally diffe~ent from that provided by that Convention. 

34. He considered that a general article should be included in 
draft Protocol I stating that, where there was a general conflict 
of views between different conventions, or a difference in their 
interpretation, the most humanitarian version should be deemed to 
prevail. 

35. It would be a mistake to delete the phrase "so far as possible" 
from the second sentence of article 28 of the proposed amendment 
to draft Protocol I. It was not always possible to identify 
approaching aircraft, even at low altitudes and at short range~ in 
the circumstances under which light medical aircraft and helicopters 
would be operating. In support of his argum2nt he cited his 01N"n 
experiences during the Second World War rcga~ding the confusion 
that arose in identifying such aircraft. the co~sequenc2s of 
mistakes, and the ease and nrobability with which a5.rcraft would be 
forced down. Retention of the phrase would afford &t least soma 
protection for medical aircraft at all the ~anges involved. 
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36. Mr. ONISHI (Japan) wished it to be made explicit that flight 
over enemy-occupied territory by necessity should not be considered 
a violation of the first Geneva Convention of 1949. In other 
words~ it should be made clear in article 28 that that Convention 
was being amended. He was prepared to accept such an extension 
of protectiori, provided the text was made abundantly clear. 

37. Mr. MARRIOTT (Canada) endorsed the comments of the USSR 

representative on the fears expressed by the representative of 

Bangladesh concerning the phrase "SO far as possible!? He ·was 

confident that adoption of the Spanish representative's proposal 

that article 28 should be divided into two paragraphs would allay 

some of those fears~ since it would then become quite clear that 

the phrase referred only to the emergency situations that ~he 

article was designed to cover. The words "so far as possible" 

would appear in paragraph 2, which would refer to emergency 

situation only and not to regularly planned flights. 


38. The CHAIRMAN said that two objections had been raised to 

draft article 28. With regard to the first, he hoped that the 

words "so far as possible li could be retained, in the light of the 

comments of the representatives of Canada and the Union of Soviet 

Socialist Republics. There was no purpose in asking for the 

impossible. He wished to draw attention to Article 61 of the 

Vienna Convention on the Law of Treaties~ 1969,11 which provided 

for termination or at the very least, suspension of operation of 

treaties, the performance of which had become impossible. 


39. The second objection~ which concerned the words "by force of 
urgent necessity", was more important. He understood that the 
sponsors would agree to the wording being made more specific, and 
accordingly suggested that the Drafting Committee should be 
requested to take into account the relevant comments that had been 
made during the discussion o 

Article 28 was approved in principle and referred to the 
Drafting Committee for drafting purposes with a request that it 
take into account the comments referred to by the Chairman. 

Article 29 - Restrictions (CDDH/l; CDDH/II/82!Rev.l) 

40. Mr. de MULINEN (International Committee of the Red Cross) said 
that the ICRC text of article 29 was self-explanatory but 
inadequate. The original version of article 24, on protection, 
had included a reference to articles 12 and 13, but sin~e the 

1/ 
United Nations publication, Sales No o E.70.V.5 
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Committee and the Drafting Committee had produced a draft'without 

a general article on protection, article 29 would have to be 

revised or' supplemented. That could be done on the basis either 

of the text in document CDDH/II/82/Rev.l or of the. article 24 

produced by Commission I of the 07 econd session of the Conference 

of Government Experts, in 1972.~ 


41. The CHAIPJ'1AN pointed .)ut that amendments CDDH/II/l, CDDH/Il/14 

and CDDH/II/8l to articlE: 29 had been wi thdrmm. 


42. f/Ir. rl'f,AKIN (United Kini;dom) said that, in the: liGht of the 
ICRC representative's comments, the sponsors of the text of 
article 29 in amendment CSDI-l/II/82/Fev.l felt U1?t their t'ext 
was all the more appropriate in th'·J.t i tJ,ss.:;r,lble,l. all the 
restrictions in one place. The op2~ing sentence of paragraph 1 
laid down the general principle and the remainder of the article 
elaborated the a~plication of th2t principle. In the second 
sentence, it. was implicit that medical aircr~ft were protected on 
the ground. The first sentence of paragr3.ph 2 brought up-to~date 
the reference to photo~raphic equipment i~ the ICRC text - the 
latter obviously had in min~ ~nt2lligenca 2quipment. but there 
were many kinds. The second and third sentonces of that paragraph 
made it clear that no persons or cargo could be carried other than 
those allowed for m2dical tran3port g~ner3.lly, but that personal 
effects and apparatus for communication and identification were 
permitted. The provisions in paragraph 3 were similar to those 
applying to transport generally and to medical units. Paragraph 
4 took tip a point.covered in the '0penin~ sentence of the ICRC text 
concerning search. A furt11er difforence betW2r::n the present draft 

oand· that of the ICRC ,'TaS that] whereas th2 l.:ltt'2r placed restric , 

tions on certain types of flight only, as r~ferred to in articles 
27 and 28, the sponsors of the present draft ~&d thought it wise 
to make those restrictions gener~l, so that th~ rules would always 
have to be observed, even when a Darty was flying OVer its o~n 
territory. It had been brought out in the discussion of ar~icle 
28 that· a party might beintendinES to fly over- i 1:;3 o,,jri territory 
but might accidentally fly over enemy terri tor-,r ;,throue;h inadvertence 
or stress of weather, and thus be inbre.2.cl1 of thosr] rules. The 
aim was to make it clear that medic~l aircraft should comply with 
article 29 at all times, even l<Jhcn flying over their Dim terl'itory. 

43. Mr. SANCHEZ DEL RIO (Snain) pronoscd th~t the second and third 
sentences of paragraph 2 should bE:: delc)t~,(l. rrhey ;r;crcly stated 
the obvious and only cOJ'1plicat.:;d the para~r2.ph. 

~I Confer'"'nc G of GOH"'rnlC'~'ntV\....... h .... _ Exn"'rt'"~ v."... l"=!c'''1ff'l'~ •. r"':"+-l' on _ ~ 1(',
.......~.... OY'~ '-1...[' 1.J._:,~ _
.,:.t, ... __ ;',•• 

Development of·International HJm2nitarian L~w ~pnlicabl8 in Armc~ 
Conflicts) second session, 3 May - 3 JunE 1972, J2Dort on the Wor~ 
of the Conference, vol. I~ p.45. 
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44. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
the reference to navigational equipment in the last sentence of 
paragraph 2 was by no means superfluous, since for a soldier on 
the ground or for a layman it was not always obvious that such 
apparatus formed part of the essen~ial equipment of an aircraft. 

45. The text proposed for article 29 introduced little that was 

new; the article was, rather J a worth-while synthesis of pre

existing rules on res~rictions in the use of medical aircraft for 

non-medical purposes. He had few substantive objections to it 

but some of the wording lacked clarity. For example, the 

reference to the "arms and ammunition that might be necessary to 

enable the medical personnel on board to defend themselves and the 

wounded and sick persons in their care" in paragraph 3 of the 

proposed article could give rise to difficulties. Heavy arms and 

ammunition would be difficult to justify under the Geneva 

Conventions, while personal weapons such as pistols or revolvers 

could not be described as being for the defence of the aircraft. 

It wou1d be best to limit the article to a mention of weapons 

belonging to. medical personnel and to the sick and the wounded. 

46. filr, MARRIOTT (Canada) said that paragraph 3 should"be viewed 

in terms of forward helicopter evacuation rather than long-range 

aircraft evacuation. The forward helicopter was in much the same 

position as the wheeled ambulance and such a provision was there~' 


fore necessary. In the case of long-range aircraft, the captain 

would not allow small arms ~nd ammunition to be carried, for they 

would come under the heading of dangerous c~rbo. 


47 ..Mr. SOLF (United States of America) said that he agreed vvith 
the representative of Spain in theory~ but since Protocol I would 
not be interpreted by lawyers or airmen or by lawyers in Air 
Ministries J the sponsors had thought it useful to include the 
second and third sentences of paragraph 2. They might be the very 
points that would be checked in aircraft landing on foreign 
territory. filoreover, the second sentence contained a substantive 
provision making it a violation of the Protocol for medical air 
craft to carry anything other than authorized equipment and 
personnel. The third sentence provided that certain items in the 
personal effects of patients, crew or medical personnel shou:a be 
permitted. It could, of course., be a:r>gued that some navigation or 
communication equipment was simildr to that used for intelligence 
purposes; the third sentence was important since it was designed 
to ensure that the prohibition was applied reasonably. 

48. Regarding the point raised by the USSR representati va s he agreed 
with the Canadian representative that the provision was probably 
concerned more with battlefield evacuation than with long-range cargo 
aircraft evacuation. The text had been drafted before the adoption 
of article 13 and the Drafting Committee might consid2r the advis<
ability of using the same wording: "light individual wpapons" 
(CDDH/II/278, paragraph 2 (~)). 
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49. The CHAIRMAN suggested that, since the sponsors were willing 

to take the USSR representative's comments into consideration~ the 

article should be referred to the Drafting Committee on that under' 

standing. 


50. Mr. URQUIOLA (Philippines) suggested that the Committee should 

first vote on the Spanish r2presentative t s proposal that the second 

and third sentences of paragraph 2 should be deleted. 


51. Mr. SANCHEZ DEL RIO (Spain) said that, after listening to the 

United States representative~ he would withdraw his objection to 

the two sentences. 


Article 29 was ap9roved in princiDle and referred to the 
Drafting Committee, with a request thnt it ta1{8 into account the 
comments of the USSR representative. 

Article 30- Agreements and notific3.tions (CDDE/I; CDDH/II/82/Rev.l, 
CDDHfIIf273) 

52. Hr. de ~mLINEN (International CommitteE:' of the Red Cross) said 
that the ICRC text of article 30 had been based on the idea of 
including a joint article on notification, but as the joint article 
had in the meantime been abandoned the article would have to be 
amplified. One pO'ssible broader version could be the text 
appearing in amendment CDDH/II/ 82/Rev.1. 

53. The CHA,IRr1AN said that the amendments submitted by the 
Republic of Korea (CDDH/II/SI) and the' German Democratic Republic 
(CDDH/II!86), had been withdrawn. He invited the representative 
of Sweden to introduce his delegntion's amendment (CDDH/II/273). 

54. Mr. ROSENBLAD (Sweden) said that it was generally felt that 
there should be prior agreement in respect of all medical flights 
in and over (a) the parts of the contact ~rea physically controlled 
by friendly forces; . (b) are2S the physical control of which It/as 
not clearly establisheK; and (c) land or sea arSBS physically 
controlled by an adverse Party.- Such prior a~reement should 
provide that the flights and means of idenr,ification should follow 
a specific procedure. In addition) 2. flight··plan ,vas required 
in order to avoid incidents. 

55. His delegation had some douhts about ths phr!;';s,-' "cw( upon the 
prohibition or restriction of non-medical flights in tho ara~ 
concerned" in paragraph 1 of the text of articlG 30 proposed in 
amendment CDDH/II/82!Rev.l. 'I'h,'lt would I'1c::m th'1.t 3. p2rty rocei vin,ci 
a notification of medical flights of the advGrs2 Party could m~kc 
those flights conditional U,Jon the prohibition or restriction of 
all non-medical flights of th2 adverss Party in t~G area concsrned. 
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Such a condition could be drawn up in such a way that the humanitar
ian aim of the medical flight might be endangered, or even that the 
flight could not be made. In his delegation's views the necessary 
distinction between medical and non-medical aircraft could be 
maintained by the normal air-traffic control and air-combat control 
bodies. 

56. His delegation therefore proposed that that additional 

condition should be deleted from paragraph 1 of the proposed 

article 30~ which was otherwise quite satisfactory. 


57. Mr. MAKIN (United Kingdom) pointed out that, if an adversary 
were prepared to permit flights in security-sensitive areas, it would 
be only reasonable, in order to prevent abuses of the facility, to 
require the party requesting permission for a flight to cease all 
non-medical operational flights while its own automatic defence 
equipment was switched off to permit the medical flight. No 
commander would dare to give permission for a medical flight unless 
all other military flights were prohibited. 

58. If the Swedish amendment (CDDH/II/273) was adopted, there 

might be a technical difficulty in that the kind of apparatus 

required for technical control was so sophisticated, even if it 

existed, that there would not be many countries who would be in a 

position to use it. Moreover, such equipment would be fragile and 

could easily break down in battlefield conditions. 


59. With regard to notification, .article 26 bis proposed in 
amendment CDDH!II/82/Rev.l related to medical aircraft flying over 
friendly territory, where it would be unrealistic to, expect the 
party controlling such territory to halt other non-medical flights. 

60. Mr. AL~FALLOUJI (Iraq) said that while article 30 would have 
the effect of regularizing agreements, his delegation had some 
doubts about its wording. lIe asked the sponsors of the amendment 
to explain the difference between "notification" and "request". 
The use of the term "requests" would constitute a return to a 
system of "authorization" and would be quite different from the 
informal situation arising from a "notification". He thought that 
there should be room for informal two-way agreements but such 
agreements were not permitted under the wording of article 30 as 
proposed in amendment CDDH/II/82/Rev.l. 

61. Mr. MAKIN (United Kingdom) pointed out that the word 
"notification!! had been employed with regard to medical flights in 
article 26 bis of the amendments but that elsewhere a "request" was 
implied or stated. One of the main purposes of artic18 30 was to 
set out the items to be included in a request. The article also 
required acknowledgement of receipt of the request by the adverse 
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Party. He would have no abjection to the word "claarancc", n 
technical aviation tern) beinG re)Jlac(,:d by ,'i2.grecI'1cnt Y7 in respect 
of a reasonable number of aircraft and the prohibition of other 
non-medical flights. T~c: party initiatinp: (1 ronuest cou.ld deal 
with the adverse Party's reply as it fclt best, 8ith~r by accepting 
the enemy I s terms and adhering to th(~m; or by flying its nedical 
aircraft at its own risk. 

62. Mr. AL-FALLOUJI (Iraq) said that; although he was almost 
convinced by the United Kingdom representqtive's explanation, ha 
felt that it was not sufficient to provide only for circumstances 
affecting one Party to the conflict. There might be cases where 
both Parties required protection for their ~ircraft and he wondered 
if provision could be made for two-way ~rrangements. 

63. Mr. MAKIN (United Kingdcm) said that he assumed that the 
representati v-e of Iraq had in mind the kind of 2,rmistice on a 
front where both sides collected their v-iOund.::c .. in the present 
context by air instead of by land. There had been many cases in 
past wars where short armistices _. for €x2.I'1ple, to celebrate 
Christmas - had been agreed without provisions in Conventions. 
He did not think it was necessary to make provision in the present 
article, since it was always possible for two sides to a~ree 
between themselves. 

64. Mr. SOLF (United St::ttes of America) agreed with the United 
Kingdom representative. The situation was, in fact, covered by 
the second ~aragraph of article 15 of the first Geneva Convention 
of 1949. That provision had not been incorporated in draft 
ProtoGol I, since it scemed unnRcessary. but a similar provision 
appeared in draft Protocol II. 

65. Mr. SANCHEZ DEL RIO (Sp"dn) s,'1id that there was some ambir;uity 
in the Spanish text of th,,; sent,c;ncc to which the S"'redish amendment 
referred. It could be interor0ted as applying to flights by either 
Party and it would be pointless to impose a restriction on flights 
by the permitting authority. 

66. The CHAIRMAN suggested that the matter should be referred to 
the Drafting Committee. 

67. Mr. AL-FALLOUJI (Iraq) said that the case he had had in mind 
was not an armistice in accord'1nce with the Goneva Conventions ~ut 
a situation ~omewhere between an armistice and action by one party 
as provided in article 30. It often hapDened that both parties 
wanted to rescue their sick and could r08ch agreement without an 
8.rmistice. 
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68. Mr. SOLF (United States of America) speaking as Acting Chairman 
of the Drafting Committee~ said that the Drafting Committee could 
take into account the point raised by the representative of Iraq. 
Both parties would certainly be free to enter into any kind of 
arrangement, such as armistice, suspension of arms or permission 
for aircraft to fly over the other pqrty's territory. 

69. Mr. ROSENBLAD (Sweden) said that the matter was somewhat 
complicated, since it could be viewed from two angles: that of 
his delegation's amendment and that of the United Kingdom. He 
felt that the debate should be continued in the Drafting Committee 
where it might be possible to elucidate a number of points, 
including that raised by the representative of Spain. 

70. The CHAIRMAN suggested that article 30 should be approved in 
principle and referred to the Drafting Committee for drafting 
purposes with a request that it should take note of all that had 
been said during the discussion. 

It was so agreed. 

The meeting rose at 12.35 p.m. 
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SUMJVlARY RECORD OF THE FORTY-EIGHTH MEETING 

held on Monday, 7 April 1975. at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (continued) 

Article 31 - Landing (CDDH/l) 

1. The CHAIRNAN invited the representative of the International 
Committee of the Red Cross to introduce the IeRC text of article 31 
(CDDHIl) . 

2. Mr. de JVlULINEN (International Comr.littee of the Red Cross) said 
that the aim of article 31 was to allow the inspection of medical 
aircraft flying over land and water under the control of an adverse 
PartY$ in order to ensure that the competent authorities of the 
overf16wn territory could ascertain that such aircraft were indeed 
medical and did not constitute a danger to the troops on that 
territory. 

3. The CHAIRNAN asked if he was correct in thinking that the 

amendment to article 31 submitted by the delegation of Israel 

(CDDH/II/14) had been withdrawn. 


4. Mr. HESS (Israel) confirmed that amendment CDDH/II/14 had 

been withdrawn. 


Proposed new articles 26 to 32 - Medical air transport 
(CDDH/II/82/Rev.l) (concluded) 

Proposed new article 31 - L2nding and inspection (CDDH/II/B2/Rcv.1) 

5. Mr. MARRIOTT (Canada), introducing the proposed new text of 
article 31 (CDDH/II/82/Rev.l) on behalf of the sponsors. said that 
it was identical to the IeRC text in substance, but the provisions 
had been rearranged and certain additional safeguards had been 
included. In paragraph 13 the first change was the use of the 
words "physical control" of an adverse Party. in line with changes 
made in other articles. The words "areas the physical control of 
which is not clearly established ll had been added to take into 
account the fluidity and uncertainties of warfare. The word 
"verification" had been eliminated because it was felt that its 
sense was covered by the word "inspection") especially as the 
phrase lIin accordance with the following paragraphs of this 
article lf had been includec. to show the purpose of the inspection. 
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6. Paragraph 2 stated that, if such an aircraft landed or 
alighted on water. it might be subjected to inspection solely to 
determine the matters referred to in paragraphs 3 and 4 of the 
same article~i 'rihe second half of paragraph 2 reflected the 
substance of paragraph 4 of the ICRC text but stated in ~~Teater 
detail the requir~nents for maintaining the health of the woun~ed 
and the sick aboard the aircraft. 

7. Paragraphs 3 an~ 4 were a rearrangement of paraKraph 2 of 

the ICRC textJ which dealt with several different s~bjects. 


8. Paragraph 5 was an additional provision stating that, if 
the aircraft had flown without or in breach of a prior aGreement 
where such agreement was required, it might also be seized prci
vided that the Party seizing it could provide aoequate facilities 
for necessary medical treat~ent of the wounded and sick aboard. 

9. Mr. de MULINEN (International Committee of the Red Cross) 

asked ,whether there should not be a reference to medical 

personnel and crew in paragraph 5. 


10. Mr. SOLF (United States of America) said that the intention 

had been to include all personnel. The sponsors had considered 

that the phrase "it may also be seized li in paragraph 5 indicated 

that that paragraph was incorporated in the provisions of para

graph 4. Further details could be added if necessary. 


11. Niss GUEVARA ACHAVAL (Arg:entina). said that her delegation 
was concerned over the phrase in paragraph I "medical aircraft 
fly~ng over land or water under the physical control of an advers~ 
Party" and wondered whether the sponsors coulG agre~ to replace 
the phrase "sector mar{timo 0 terrestre" by "cualquier sector'l. 
which would have the advantage of including the notion of inland 
waterways alld lakes. her delegation haQ no objection to the 
phrase "to land or to alight on waterli in that parazr&ph. 

12. Mr. HARRIOTT (Canada) said th2,t the ameno,,'ent ",ras accept2.ble. 

13. Mr. KUCHE~BUCH (German Democratic Republic) said that his 
delegation was in a~reenent with the a~~icles 2S formulate~ in 
amendment CDDH/II/32/Rev.l. which were a reaffirnation of the 
Conventions and were a considerable in9rove~ent on the ICRC text. 
Referring to the phrase "whether orjere~ or other~ise" in para-
graph 2, he asked whether that provision was intenJed to make any 
change in the Conventions) since Article 3( of the first Ceneva 
Convention of 1949 stated th:::.t ii, tile event of ,,,n involuntary 
landing in ener,y or enemy--cCCu.I;ie,~ tcrrito~y b'le wou.l1c'.ed anc.j 

sick, as well as the crew of the Rircraft: should ~e prisoners of 
vTar. He also aslced whether it should not be! lr.[',de c; :Loar in par2.
graph 4 that the worci. "occupa,!tG" should cover not or:ly the 
wounded and the siCK but tl1r:; ;lC'l!.i.cal rersonnel und tile ereF. 
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14. Mrs. DARIIMAA (Mongolia), referring to paragraph 2 of 
.article 	31, asked what was the meaning of the word "essential'! 
in the third sentence. She would like an example to illustrate 
its use. 

15. With regard to paragraph 4~ which referred to seized air 

craft being used thereafter only as medical aircraft, she asked 

who would use the aircraft after seizure ,- the Party which had 

seized them or the original owners. 


16. ParaBraph 5 laid down the proviso that, if an aircraft had 
flown without or in breach of a prior agreement~ it miGht also be 
seized provided that the Party seizing it could provide adequate 
facilities for necessary medical treatment of the wounded and 
sick aboard. She asked what would happen if the Party in ques
tion was unable to provide such facilities. 

17. Mr. ONIShI (Japan) said that his delegation was prepared 
to acc~pt the new article as a whole. In connexion with security 
measures~ he pointed out that in areas where physical control was 
not clearly established it might not be possible to make an 
inspection of aircraft. He asked whether it would be possible 
to change the flight route instead of landing. Article 28 stated 
that security measures would be taken in accordance with 
article 31, paragraph 1: that was acceptable where physical 
control was clearly established, but where it was not established 
it might be difficult to order a landing. 

18. Mr. KRASNOPEEV (Union of Soviet Socialist Republics). 

referring to the drafting changes made in para~raph 2. said that 


. the last sentence stated that the inspecting party snould in any 
event ensure that the condition of the wounded and sick was not 
prejudiced by the inspection or by such removal. It must be 
borne in mind that some of the wounded and sick might not be fit 
for removal. The paragraph ma(e no reference to special care 
in those circumstances. His delegation would therefore prefer 
a wording similar to that of paragraph 3 of the text proposed for 
article 32 in amendment CDlliI/II/2g0, which stated that the 
inspecting Party should ensure that the health condition of those 
persons was not prejudiced by such removal. His delegation 
considered that paragraph 5 of article 31 (CDDH/II/82/Rev.l) was 
a repetition of the first sentence of parasraph 4. 

19. Mr. MAKIN (United KinGdom) suggested that the word !'ship

wrecked" should be added in the appropriate place in ar~icle 31, 

since when the amendment had first been drafted the shipwrecked 

had been included in the definition of wounded and sick. 
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20. Mr. HEREDIA (Cuba) said ·that his delegation dirt not COnS1Ger 
that the provisions of article 31 and other articlesiri amendment 
CDDH/II/82/Rev.l. which estal.Jlished restrictions on the powers of 
the authorities of the Parties to the conflict relatinz to air 
craft flying over territories under their control J ~cre appropriate. 

21. Mr. MARRIOTT (Canada)~ replyins on behalf of the sponsors) 

said that the question aslced by the rer)re3entative of the German 

Democratic Republic concerning the word 1I0ccupantsii in r'arasraph 4 

of article 31 could be 6ealt with in the Drnfting Committee. 


22. Replying to the representative of ~onsoli~. who ~~d asked for 
an example of the use of the wor6 I'essc::ntiali! in r~araf:,ral=h 2. he 
said that 11, for instance, it was sus0ected th~t intelligence 
equipment was conceale6 in a medical aircraft~ it would be necessary 
to remove the wounde6 and the sick., v'co r.:ifI1t other,dse be used for 
the express purpose of conceali~g such equipment. In reply to her 
question cohcerning seized aircraft; he said that tbe seized air 
craft would be in the power of the Party who had seized it. That 
provision was the same us that in t~e IeRC text. He stressed 
that medical aircraft could only be UE2~ as such and not to increase 
the administration transport fleet. He welcomed her co~ments 
concerning paragraph 5:; ,,:hicil \·;ouL: 'c,e dis C 'lSSeC in the [rafting 
Committee. 

23. Replying to the representative of Japan. he sai6 that 
physical control was often not est3blished and the provision was 
intended to take into account the feet that it was i~pcssible to 
make a clear line of delT!arcatio:! bet~;een tile Parties to the conflict 
and .t6 cover the undefined areas between the two Parties. An 
aircraft might be ordered to lana but r,:ii:;ht dec ids in fact llOt to 
obey that order. 

24. In replyinG to the USSR representative's concern that the 
condition of the wounded and sick shoulG not be pr~Ju0iced by 
inspection or removal. he said that if the wounded an( SIck were 
to be flown even by prior arrancem0nt over enemy territory. it 
was far from likely that they 'Would be put aboard tlie aircraft if 
their condition was too serious for tt!em to t:!."2vcl. e'L the other 
hand) supposinS the aircraft had to land for ex~mpleJ in hot~ 
tropical country) their condition rni~ht be pr~judice~ if they were 
left inside the aircraft. He did not a~ree 'lith the USSfi 
representative' that paraf;raph 5 of crticle 31 1,'as ;'~c.::rely a l'2p.::ti·· 
tion of paragraph 4; it covere~ a different sst ~f circumstances, 
in which the aircraft had flown without or in treach of a prior 
ae,reement~ and was therefore an ac;liti.onal provisiol1. 
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25~ He agreed with the United Kingdom representative that the 
shipwrecked should be referred to specifically. That point would 
be passed on to the Drafting Committee. 

26. He had not quite understood the point made by the represen
tative of Cuba concerning restrictions in overflight. Perhaps 
the representative could raise the matter in the Drafting Committee. 

27. Mr. SOLF (United States of America), replying to the question 
raised by the representative of the German Democratic Republic 
concerning paragraph 2 of article 31, said that the intention had 
been to cover two situations: first, that of aircraft flying with 
permission over the territory of the adverse Party and being forced 
to land owing to mechanical trouble or adverse weather conditions, 
in which case they would be ordered to land, would be inspected and 
would be allowed to take off again; secondly, that of aircraft 
which, owing to inadvertence or adverse weather conditions, were 
forced to make an emergency landing without prior agreement. In 
that case the provisions of paragraphs 4 and 5 would be applicable 
and, if the aircraft was in violation of the conditions, it might 
be seized. It could also be seized if it was a medical aircraft 
flying without permission. There must be an assurance, as in the 
removal of wounded and sick from hospital ships at sea, that the 
seizing party had facilities for medical care. It had not been 
intended to change the provisions of Article 36 of the first Geneva 
Convention of 1949 concerning the occupants of aircraft. 

28. He agreed with the representative of the German Democratic 

Republic that paragraph 4 should be so drafted as to make it quite 

clear that it referred to all occupants, including medical staff 

and aircraft crew, but believed that the word "occup~nts" included 

all of them. 


29. Mr. HEREDIA (Cuba) said that he did not consider it approp
riate that article 31 and other articles in amendment 
CDDH/II/82/Rev.l should establish restrictions on the powers of 
the authorities of the Parties to the conflict relating to the 
flights of aircraft over territory under their control. In his 
view provisions that restricted the power of authorities in the 
event of unauthorized flights over their territory were entirely 
unjustifiable. 

30. Hr. MARRIOTT (Canada) said that article 31 dealt only with 
landing and inspection. The question of medical aircraft being 
ordered to land in order to determine if they were genuinely 
medical aircraft was dealt with in other articles. The provisions 
of paragraph 2 were purely for the humanitarian protection of the 
wounded and sick aboard aircraft; that was why the inspecting 
party was required to carry out its inspection with the maximum 
regard for the health of the wounded and sick aboard the aircraft ~ 
a not unreasonable request. 
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Article 31 was approved in substance and referred for 

drafting purposes to the Drafting Committee with the relevant 

comments and amendments. 


Proposed new article 32 ~ Neutral or other States not parties to 

the conflict (CDDH/II/82/Rev.l) CDDH/II/290) 


31. Mr .de !I1ULINEN (International Committee of the Red Cross) 

said that article 32 (CDDH/1) was designed to improve and develop 

Article 37 of the first Geneva Convention of 1949. 


32. Miss BASTL (Austria) said that; in view of the text proposed 
in document CDDH/II/290, a previous amendment (CDDH/45) could be 
withdrawn. 

33. Mr. MAKIN (United Kingdom) considered that the text of 
article 32 proposed in amendment CDDH/II/290 provided the best 
basis for discussion; although it differed only slightly from the 
ICRC ~ext and amendment CDDH/II/82/Rev.l. 

34. Miss BASTL (Austria). introducing amendment CDDH/II/290 on 
behalf of the sponsors~ said that the text of paragraph 1 was the 
same as that of the ICRC draft and of document CDDH/II/82/Rev.l, 
with a slight drafting change. The words lia Stateli in the ICRC 
text had been repla'ced by the words "a neutral or other State" in 
the first sentence of paragraph 1. In paragraph 2 the sponsors 
wished to emphasize that the neutral State should take security 
measures before having recourse to extreme measures such as force 
of arms, in the event of a medical aircraft being forced to fly 
over the territory of a neutral or other State not party to the 
conflict. To cover situations where medical aircraft of the 
adverse Party alighted on land or water in the territory of a 
neutral or other State. whether through an emergency or in 
response to a summons 9 the words Yiwhether ordered or otherwise Ii 

had been added to the first sentence of paragraph 3. 

35. The ICRC text of para6 raph 3 did not include any special 
directions concerning the inspection of medical aircraft obliged 
to ·land on the territory of a neutral or other State. Such 
directions were provided in amendments CDDH/II/82/Rev,1 and 
CDDH/II/290. Her delegation endorsed the wording of paragraph 3 
in document CDDH/II/82/Rev,l, since it strengthened the provisions 
regarding the wounded and the sick aboard medical aircraft. but it 
would prefer the phrase "health condition" to be used in the last 
sentence of paragraph 3 in order to avoid any misunderstanding. 

36. Paragraphs 4 and 5 of article 32 in amendment CDDH/II/290 
were identical with the IeRC text and needed no comment. 
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37. Mr. MAKIN (United Kingdom) said that he considered the text 

of article 32 in document CDDH/II/290 better than that in amend

ment CDDH/II/82/Rev.1 3 subject to a few drafting changes. He 

suggested that the word "shipwrecked" should be added wherever the 

phrase "the. wounded and the sick" occurred. The phrase "shall 

take security measure~" in th~ last sentence of paragraph 2 of 

article 32 was not clear; some redrafting was needed in order to 

specify what measures were envisaged. He pointed out that the 

word "may" was used in connexion with the resumption of flight in 

paragraph 3 of the ICRC text and of the text in amendment 

CDDH/II/82/Rev.l, whereas the word "shall" was used in document 

CDDH/II/290. Did the sponsors intend there to be an obligation 

on neutral and other States to allow medical aircraft to resume 

flight? There should be no doubt on that point. 


38. Mr. KASER (Switzerland) suggested that in the French version 

of article 32 in amendment CDDH/II/290 the words "avec diligence" 

should ~e substituted for the phrase "d'une mani~re exp~ditive" in 

the second part of paragraph 3. 


39. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that his delegation was satisfied in general with the substance 

of article 32 in amendment CDDH/II/82/Rev.l and with the ICRC text, 

subject to drafting changes. Such words as "give notice" and 

"urgent necessity" which occurred in the three texts of article 32 

(CDDH/I, CDDH/II/82/Rev.1 and CDDH/II/290) were difficult to 

translate into Russian. Those difficulties were particularly 

evident in the section of article 32 relating to violation of 

neutral ·airspace by medical aircra'ft. It was essentia-lto specify 

what kind of "urgent necessityli was meant. The meaning of the 
words "flight safety" also required elucidation. 

40. Mrs. DARIIMAA (Mongolia) said that she found some of the 
phrases in document CDDH/II/82/Rev.l difficult to understand. For 
example, the expression "par inadvertance" in the French version of 
paragraph 2 could be interpreted in several ways in Russian. The 
expression "urgent necessity" in paragraph 2 of the English text 
relating to flights of medical aircraft over neutral territory was 
also confusing. She wondered whether it meant through force majeure 
and whetheI' it was reasonable to speak of "urgent necessity" when 
the airspace of neutral States not party to the conflict was 
violated. Paragraph 2 also referred to questions of notification 
and identification when medical aircraft flew over neutral territory: 
when exactly was that notification to be given~ during the flight or 
when the aircraft landed on neutral territory? Paragraph 3 spoke 
of aircraft landing "whether ordered or otherwise" and the French 
text read "sur sommation ou non". Hhat was to be understood by 
the words in the Russian text which translated meant "in any other 
manner" and by "ou non" in the French? With regard to the refer
ence in paragraph 4 to the wounded and sick and their removal from 
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medical aircraft~ with the consent of the local authorities, she 
asked whether that applied to aircraft that had complied with the 
Geneva Conventions, had violated them, or to both. If it applied 
to medical aircraft in violation of those Conventions, were the 
local authorities to consent to the wounded and sick being 
disembarked? If the medical aircraft had not violated the Geneva 
Conventions would the landing of the wounded and sick by it be made 
only with the consent of the local authority without taking into 
account the consent of the competent authority to which the air
craft belonged? Paragraph 4 was lacking in precision and lent 
itself to a number of different interpretations. 

41. Mr. MARRIOT~ (Canada) said that he was not entirely satisfied 
with some of the wording used in amendment CDDH/II/82/Rev.l. In 
particular~ he considered that the comments by the USSR and 
Mongolian representatives on the verb lito give notice" were perti
nent. Perhaps the phrase "it shall make every effort to give 
notice of the flight" in article 32, paragraph 2 (CDDH/II/32/Rev.l) 
should be replaced by some such wording as: "it shall advise the 
appropriate party immediately of the need for a change in the 
flight plan". The USSR representative had also commented on the 
words "urgent necessityfi in the same paragraph, and had mentioned 
"flight safety", which was a technical concept with a very precise 
connotation. It might be better to replace the words "urgent 
necessity" by a phrase such as "in an emergency threatening the 
safety of flight ii which the pilot of an aircraft would have no 
difficulty in understanding. 

42. Mr. URQUIOLA (Philippines), referring to paragrapn 3 of 
amendment CDDH/II/290, asked which occupants of a medical aircraft 
might _.have to be detained in accordance with international law. 

43. lVlr. MALLIK (Poland) said that the expression "to alight on 
land or 1'later ii appeared in several places in article 32 as well as 
in article 31. In his delegation's view, it should be made quite 
clear in the text that the order to alight on water must not be 
given unless it was clearly established that the aircraft in ques
tion was equipped to do so. Moreover, such an order should be 
given only in very exceptional cases, in view of the danger involved 
in alighting on 1'later. His delegation, like others~ had some 
difficulty with the expression "to Give notice" which, in that 
context, would be extremely difficult to translate satisfactorily 
into Polish. 

44. Mr. MAltlIIj~;j (Nigeria) said that the placing of the words "if 
any" in paragraph 3 of article 32 in amendment CDDH/II/290 caused 
his delegation some concern, since it would surely be impossible to 
determine whether any of the occupants of the aircraft must be 
detained in accordance with international law unless an inspection 
was carried out. It would be preferable to move those words to 
another place in the paragraph so that they applied to the occupants 
who might have to be detained. 
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45. Miss BASTL (Austria), replying to the questions raised by the 
.. 	 United Kingdom representative concerning amendment CDDH/II/290, 
said that the sponsors would have no objection to the inclusion of 
a reference to the shipwrecked after the phrase lithe wounded and 
the sick" wherever appropriate in the text. The phrase "through 
inadvertence~ which appeared in article 32, paragraph 2 
(CDDH/II/82/Rev.1) had been omitted deliberately from paragraph 2 
of amendment CDDHIII/290, because the sponsors considered that it 
was too broad in scope and, as the representative of Mongolia had 
observed~ it was liable to give rise to problems of interpretation. 
That was a question which the Drafting Committee might wish to 
consider. The last sentence of article 32, paragraph 2, which the 
United Kingdom representative did not consider to be sufficiently 
clear j might also be considered by the Drafting Committee. With° 

regard to that representative's comments concerning the second part 
of paragraph 3, the sponsors considered their text satisfactory. 
It should be borne in mind that under article 32 the inspecting 
party would be a neutral State, not a State Party to the conflict 
as was the case in article 31. In the first part of paragraph 3, 
the imperative word "shall" had been used deliberately because 
medical aircraft were involved; the sponsors would, however, be 
prepared to agree to the replacement of the phrase "shall be 
authorized by that State to resume its flight" by the more flexible 
wording used in the ICRC text, namely, "may resume its flight". 

46. With regard to the question put by the Philippine represen
tative, she said that the content of paragraph 4 of the ICRC draft 
had been fully incorporated in paragraph 4 of article 32 in amend
ment CDDH/II/290, which stated that neutral or other States not 
parties to the conflict were under an obligation, under the rules 

-of 	international law, to detain special categories of occupants of 
medical aircraft disembarked o~ its territory, namely, persons 
coming within the scope of Article 14 of the Regulations annexed 
to The Hague Convention No. IV of 1907 concerning the Laws and 
Customs of War on Land. The reason was that such States were 
required to prevent those persons from again taking part in the 
hostilities. Even when persons in that category remained on 
board the aircraft, the State on whose territory it had landed was 
bound by that obligation: that situation was covered by article 32, 
paragraph 3 of the amendment. If the neutral or other State not 
party to the conflict did not fulfil the obligation placed upon it 
by Article 14 of The Hague Regulations, it would be giving 
preferential treatment to one of the States Parties to the conflict 
and would ~hus be disregarding its obligations under The Hague 
Conventions. 
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47. Mr. }~KIN (United Kingdom) said that most of the points 
raised in connexion with amendment CDDH/II/82/Rev.l had been dealt 
with by the Austrian representative in the context of document 
CDDH/II/290. With regard to the meaning of the words "urgent 
necessity" in article 32~ paragraph 2, he said that a medical air
craft might fly over the territory of a neutral State without 
prior agreement for one of the following reason~: flight safety~ 
a technical failure~ meteorological conditions, or inadvertence. 
Or, it might have no excuse at aIls though that was very unlikely 
~o be the case. The pilot should give notice as soon as he knew 
that he was going to fly over the territory in question; that 
would presumably be when the aircraft was already in the air. 
In that respect, paragraph 2 was better worded in amendment 
CDDH/II/290 than in amendment CDDH/II/82/Rev.l, since notice 
could hardly be expected to be given if the overfli~ht was the 
res41t of inadvertence. He agreed with the representative of 
Mongolia that the meaning of the phrase "disembarked ... with the 
consent of the local authorities" in paragraph 4 was not clear 
and might well give rise to problems of interpretation. The 
final decision on article 32~ which contained important provisions 
and required careful consideration, should not be taken hastily at 
the current session. 

48. Mr. SOLF (United States of America) said he wished to refer 
to the comments by the Polish representative on the problem of 
ordering aircraft to alight on water. The sponsors of the amend
ments in document CDDH/II/82/Rev.l had included the words "as 
appropriate" in article 32, paragraph Is in order to make it clear 
that an aircraft which was not equipped to alight on ~ate~ could 
not be ordered to do so. If that wording was not sufficiently 
cle~r; the Polish delegation might wish to help the Drafting 
Committpp to evolve a more satisfactory text. 

49. The phrase "disembarked ... with the consent of the local 
authorities", which was taken from Article 37 of the first Geneva 
Convention of 1949, meant voluntary disembarkation. The condition 
of a wounded or sick person in the aircraft might be so serious 
that emergency treatment was required; indeed, that might be the 
reason why the aircraft had landed on the territory of the neutral 
or other State not party to the conflict. The person in need of 
emergency treatment would be diseniliarked and the aircraft would 
continue its journey. The neutral State would provide the 
necessary medical treatment. Upon his recoverys the person in 
question would either be interned, if he was capable of taking 
part in the hostilities again, or be repatriated. 

50. Mr. MARRIOTT (Canada), re1erring to the comments by the 
Nigerian representative. said he understood the words "if any" at 
the end of article 32, paragraph 3 (CDDH/II/290) to refer to the 
noun "inspection". 
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51. Miss BASTL (Austria) said that the Canadian representative's 
understanding was correct. The words "if any" had been included 
because inspection was not compulsory. 

52. The CHAIRMAN said that a number of solutions had been 

suggested in respect of the phrase "urgent necessity". When it 

took up the matter, the Drafting Committee might wish to consider 

the legal concept of force majeure as a possible alternative. 


53. Mr. MARTINS (Nigeria) said that he was not entirely satisfied 
with the Austrian representative's explanation concerning the words 
"if any". If they referred to the noun "inspection" 3 it was 
difficult to grasp the meaning of the phrase "those who must be 
detained in accordance with international law". 

54. The CHAIRMAN said that, in the absence of any objection~ he 
would take it that the Committee agreed to refer article 32 to the 
Drafting Committee together with the relevant proposals and 
comments. 

It was so agreed. 

ORGANIZATION OF WORK 

55. The CHAIRMAN said that he had placed a~ticle 8 of draft 
Protocol I and article 11 of draft Protocol II on the agenda for 
that meeting as reserve items. In view of the large number of 
amendments submitted to those articles~ however 3 it was unlikely 
that the' Drafting Committee would h.'lve time to deal with defini
tions before the end of the current session. ~n the interval 
before the Committee's forty~ninth meeting~ the sponsb~s of the 
various amendments to those two articles might wish~ however 3 to 
consider the possibility 0f withdrawing some of them in the light 
of the progress made on related questions during the session. 

The meetinG rose at 12.35 p.m. 
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SU~~ARY RECORD OF THE FORTY-NINTH MEETING 

held on Tuesday, 8 April 1975, at 10.5 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONDOLENCES ON THE DEATH OF COLONEL KJELL MODAHL OF THE NORWEGIAN 

DELEGATION 


1. The CHAIRMAN informed the Committee of the death on Monday, 

7 April 1975, of Colonel Kjell Modahl of the Norwegian delegation, 

member of Committee III. He expressed his condolences to the 

Norwegian delegation and called on representatives to observe a 

minute's silence in tribute to the memory of the deceased. 


CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Report.of the Working Group on articles 21 to 25 I')f draft Protocol I 
and of the Drafting Committee (CDDH/II/296) 

2. Mr. DEDDES (Netherlands), Chairman of the Working Group, 
introduced the report (CDDH/II/296). He paid a tribute to the 
spirit of co-operation which had enabled the Group's members to 
keep the discussions concise and to the point. The ICRC draft 
and amendment CDDH/lIi249 had also helped the Working Group in its 
discussions. It had become clear that the question of medical 
transports other than air transport had not been very extensively 
discussed during the two sessions of the Conference of Government 
Experts 'on the Reaffirmation and Development of International 
Humanitarian Law applicable in Armed Conflicts, and ,that was why 
article 24. entitled "Other medical ships and. craft" had been 
placed in brackets. 

3. A very wide range of nationalities and languages had been 
represented in the Group. The fact that many members were also 
members of the Drafting Committee had made drafting easier. 

4. Mr. MAKIN (United Kingdom), Rapporteur of the Working Group and 
the Drafting Committee, said that those two bodies did not recommend 
the adoption, by Committee II, at the current session, of article 
24 of draft Protocol I or the revised definition of the ship
wrecked annexed to the report (CDDH/II/296). That was why both 
texts were placed in brackets. 

5. The wording adopted for articles 21 to 23 was based on various 
amendments submitted to the ICRC draft. The definition of medical 
transport was dealt with in article 21. The only thlng which 
needed to be said about medical vehicles (article 22) was that they 
should be protected and respected in the same way as mobile medical 
units under Article 35 of the first Geneva Convention of 1949. 
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6. Paragraph 2 of article 23 was modelled on,article 9 of draft 
Protocol I already adopted by the Committee. Paragraph 3 did away 
with the ten ~ays' notification previously required for such craft. 
A second sentence had been added to the paragraph, which had not 
been in th] relevant amendment. 

7. Article 24 expanded on that part of Article 21 of the fourth 

Geneva Convention which concerned medical craft at sea. The 

Working Group had reached the conclusion that no rules had been 

formulated on that matter and they did not feel competent to make 

a final proposal. In their opinion the matter needed further 

study, and it had therefore decided to recommend that the text in 

question had better be left to the third se~sion of the Diplomatic 

Conference. By that time, every representative would have had the 

time to consult his Government. 


8. Referring to the-annex to the report, he said that the Working 
Group considered that there were problems about the transport of the 
shipwr~cked in medical vehicles on land, although shipwrecked persons 
might need to be transported to a hospital to check if they were 
sick or not. Furthermore, the fate of persons who fell overboard 
was not dealt with. Such matters should therefore be looked at 
again at the third session. 

General discussion

9. Mr. CALCUS (Belgium) said he was not satisfied with the present 
wording in French of article 21, sub-paragraphs (a) and (c), which 
did not correspond to what had been adopted by the Drafting Committee. 
Sub-paragraph (~) should read: "L'expression 'transport sanitaire' 
s'entend du transport par voie terrestre 2 par voie maritime ou sur 
autres eau~ ou par voie aerien~e des blesses. ies malades, des 
naufrages. ainsi que du personnel sanitaire et religieux et du 
materiel sanitaire protege ... ". Sub~paragra?h (c) should read: 
"Ltexpression 'navire at embarcation sanitaire' s'entend de tout 
moyen de transport sanitaire par voie maritime ou sur autres eaux". 

10. Mr. SANCHEZ DEL RIO (Spain) observed that in the Spanish version 
the adjective "acu~tica" ha~ been used. That might raise a smile, 
since the word in question applied to certain birds and not to means 
of transport. The words "VrR mar{tima" and not "via acu~tica" 
should be used. 

11. Mr. de MULINEN (International Committee of the Red Cross) said 
that the French wording "voie maritime et autres eaux H did not 
accurately render the English, which had been the Drafting 
~ommitt~e's main working language. He asked whether the words 
par VOle d'eau" might not be used. 

12. Mr. MARCHAISSEAU (France) did not agree ;'li th that proposal, for 
the expression in question meant that the vessel had sprung a leak 
and was going to sink. "Voie maritime ot autres eaux" was the 
best wording. 
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13. Mr. MARRIOTT (Canada) asked for the insertion of the 

preposition "of" before the words "the shipwrecked" in the second 

line of ar~icle 21, sub-paragraph (~). 


14. Mr. SOLF (United States of America) requested that the colon 
after the words "capture at sea" in article 23, paragraph l~ should 
be replaced by a full stop. . 

15. Mr. ONISHI (Japan) said that collection and transportation of 
the dead was not a medical duty. Cases might~ however, arise 
where medical transports would have to do such work. That 
eventuality should therefore be provided for, to obviate certain 
difficulties. 

16. Mr. SOLF (United States of America) said that the question 

of the transportation of the dead might be dealt with in article 

29 of draft Protocol I~ on restrictions on the cargo of medical 

aircraft. 


Article 21 - Definitions (concluded) 

17. Mr. BOTHE (Federal Republic of Germany) suggested that the 

words liainsi que" be inserted before "des naufrages" in the French 

text of sub-paragraph (~). 


18. Mr. CALCUS (Belgium) said he doubted whether ~uch an unwieldy 

addition would help to improve the style of the article. 


19. Mr; MARCHAISSEAU (France) proposed the following wording: 
" ...• ainsi que des naufrages et du personnel sanitaire et 
r~ligieux, ainsi que du mat~riel ... ". That wording was perhaps 
rather awk1'Jard, but it came slightly nearer th.;? meaning of the 
English text. 

20. Mrs. DARIIMAA (Mongolia) ~aid that she had compared the 
English, French and Russian versions of the text under discussion. 
The new wording of the French text read "par voie maritime et 
autres eaux", while the English said simply "water" and the 
Russian "voda". Could "water" be considered equivalent to 
"maritime~ Were inland waterways included in that expression? 
Moreover~ the French text spoke of "materiel et fournitures 
sanitaires", while the Russian used a word which had a wider meaning 
and was closer to the English "equipment". She wondered what would 
be the effect on the other language versions of the corrections 
made in the French text. 

21. The CHAIRMAN pointed out that in international conferences it 
was enough to agree on one text, which constituted the original 
authentic text and for which the language services found the 
necessary equivalents in the other 'languages. At the International 
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Court of Justice, for instance, it was always stated which of the 
texts, French ·or English, was authentic. In the present instance 
the Committee must rely upon the technical services of the 
Conference, which naturally could calIon representatives for help. 

22. r.?:r. SANCHEZ bEL RIO (Spain) said that he was ready to confer 

with the other Spanish-speaking delegations during the suspension 

of the meeting in order to improve the wording of the Spanish text 

of the article. 


23. Mr. ONISHI (Japan) propos~d that the order of sub-paragraphs 
(c) and Cd) should be transposed· and that in sub"paragraph (b) the 
words "medical vehicles" should be placed before "medical shIps 
and craftll. 

24 .. Mr. MAKIN (United Kingdom) said that, in the text of the annex 
to the report (CDDH/II/296), only the word "shipwrecked" should be 
placed in quotation marks. It might also be useful to place an 
asterisk after sub-paragraph (a) of article 21) with a note to the 
effect that, in what followed,-reference should be made to all the 
other articles dealing with the shipwrecked, so as to make the 
wording uniform, particularly with regard to the Canadian proposal 
fb~ the insertion of the word 1I0f". 

25. Speaking as Rapporteur of the Working GrouP3 he agreed with 
the Japanese proposal. Regarding the transport of the wounded 
and the sick who died during transport, it should be pointed out 
that no dif~iculties had arisen in that connexion since 1864. As 
to transport for the purpose of interment~ that kind of operation 
should not be confused with medical transport. 

26. The CHAIRMAN suggested that the different language groups ;.with 
the exception of the English group, should meet during the suspen·· 
sion of the meeting in ol·der to come to an agreement on all 
stylistic questions. He invited the Committee to adopt the 
English text of article 21. 

IIArticle 21 was adopted by consensus.

Article 22 - Medical vehicles (concluded) 

27. Mr. MARRIOTT (Canada) s··uggested that it would be an improvement 
to reword the text as follow~: "Medical vehicles shall enjoy the 
same respect and protection as mobile units ... iI. 

!I For the text of article 21 as adopted, see the report of 
Committee II (CDDH/221/Rev.l, annex II). 

http:CDDH/II/SR.4g


CDDH/II/SR.49- !:J55 

28. Mr. MAKIN (United Kingdom), Rapporteur of the Working Group, 
said that he saw no need for that change. The original text had 
the advantage of reproducing the wording of Article 35 of the first 
Geneva Convention of 1949. Nevertheless~ he would accept the 
opinion of the majority. 

29. The CHAIRMAN, speaking as a jurist~ pointed out that it was 
prefer'able to retain a wording in conformity with that of the texts 
that had already been adopted, in order to avoid any improper 
interpretation. 

30. Mr. KASER (Switze~land) proposed that the title of the article 
should be changed to read "Protection of medical vehicles". 

31. Mr. SOLF (United States of America) said that in his opinion, 

both as a jurist and as a representati7e of his country, the 

Committee should not adopt the Canadian proposal. with regard to 

the Swiss proposal, it would be better not to alter the titles of 

the articles. 


32. Mr. MAKIN (United Kingdom), Rapporteur of the Worki~g Group, 
said that he would prefer no t:!h8.!1ge to be made in the titles of the 
articles, which should be ~ept as short as possible. In any case, 
that question came within the competence of the Drafting Committee 
of the Conference. 

33. The CHAIRf<:AN agreed. The Drafting Committee of the Conference 
was responsible for unifying the texts of the differ~nt Co~~ittees 
and, in 'particular, deciding on the definitive titles. He there
fore suggested that the Committee should adopt the text of 
article 22. 

21Article 22 was adop~8d b~ consensus.

Article 23 - Hospital ships and coastal ~escu~ craft (concluded) 

34. Mr. MARRIOTT (Canada) said that he fec.;:'ed that the first 
sentence of paragraph 1 of article 23 was too long and too obscure. 
The verb ilshall apply" 'tJaS p~_a(;ed too far from the subject "The 
provisions". The text could oe ame~ded in the following way: 
"The protection mentioned in Articles 22, 24, 25 and 27 of the 
second Convention sha:LI also apply to the vessels concerned, to 
their lifeboats and their small cra:~, to their personnel and 
crew, and to the wounl<.ed and si"~k and the shi.pwrecked on board, 

~/ For the text of a~ticle 22 as adopted, see the report of 
Committee II, (CDDH/22l/Rev.l, annex II). 

http:wounl<.ed
http:CDDH/II/SR.49


-CDDH/II/SR.49 506 

even though these vessels carry civilian wounded and sick and 
shipwrecked who (instead of which) do not belong ... ". The second 
sentence of that paragraph should be worded: "If they should fall 
into the hands of a Party to the conflict of which they are not 
nationals 3 they shall be deemed to be covered " 

35. In paragraph 2~ the word "for" should be replaced by "to" and 3 

at the end of the sentence~ the phrase "for humanitarian purposes ll 

should come after the phrase "to a Party to a conflict". 

36. In paragraph 3~ the word "notification" should be followed by 
the following phrase: "in accordance with Article 22 of that 
Convention has not been made". In the fC'lllowing sentence the 
words "the craft" should be replaced by "such craft" and the w6rd 
"their" "should be added after "will facilitate". 

37. Mr. SANCHEZ DEL RIO (Spain) said that he wondered what the 

express'ion "pequenas embarcaciones" could mean. He feared that 

the whole of the first sentence was incomprehensible. Perhaps 

the sentence could be re-worded as follows: "Las disposiciones 

de los artfcul-os 22324, 25 y 27 del II Conven-io se aplicaran 

tambien en los casas en que los buques y embarcaciones sanitarios 

a que ellos se refieren transporten heridos, enfermos y naufragos 

civiles que no pertenezcah ,a ninguna de las categorias mencionadas 

en el articulo 13 del II Convenio y en el articulo 42 del presente 

Protocolo." 


38. Mr. FIRN (New Zealand) said that~ while he agreed with the 
Canadian proposal~ he considered that the text could be simplified 
if th~ end of the first sentence of paragraph 1 was amended to 
read: " .•• civilian wounded and sick and shipwrecked as defined 
in article 45 of the present Protocol". That article had already 
been adopted by the Committee. 

39. Regarding the last sentence of paragraph 13 his delegation 
feared that the word linationals" could lead to confusion. for it 
might suggest the national liberation movements which were 
mentioned in the new article 1. That bein~ so; it would be better 
to delete the phrase "of which they are not nationals". 

40. Mr. BOTHE (Federal Republic of Germany) said that the Spanish 
proposal and the Canadian proposal might result in a fundamental 
change in the meaning of the first sentence. If it was necessary 
to improve the original text, it was nevertheless clear that the 
Committee was unable to do so. 

41. Mr. SOLF (United States of America) said that he agreed with 
the point of view of the delegation of the Federal Republic ('If 
Germany. He pointed out that the representative of Canada should 
have begun his sentence with the words "The provisions" and not 
"The protection". " 

http:CDDH/II/SR.49


- 551 
CDDH/II/SR.49 

42. With regard to the New Zealand proposa1 3 he pointed out that 
article 13 of the second Geneva Convention of 1949 made it clear 
that the persons protected by that Convention were not all 
combatants. The Drafting Committee had not 'rished to alter the 
provisions of that Convention. Moreover, the civilians mentioned 
in Article 13 of the second Geneva Convention of 1949 were included 
in article 13 of the Protocol as persons who might become prisoners 
of war an~ could be removed from hospital ships by warships. It 
was necessary to distinguish them from other civilians who should 
not be prisoners of war and consequently were immune from capture 
at sea. 

43. Mrs. MANTZOULINOS (Greece) asked that the phrase "and in 

article 42 of the present protocol" which appeared in paragraph 1 

of article 23 should be placed in square brackets as the final 

wording'was not yet known. 


44. 'Mr. FIRN (New Zealand) pointed out to the United States 
representative that the persons listed in Article 13 of the second 
Geneva Convention of 1949 were the same as those mentioned in 
Article 4 of the third Geneva Convention. Moreover, article 45 
of draft Protocol I stated that civilians were persons who did not 
belong to one of the categories of armed forces referred to in 
Article 4 of the third Geneva Convention. 

45. Mr. MARRIOTT (Canada) said that the French proposal and the 

Canadian proposal were close enough to be referred to the Drafting 

Committee with a view to obtaining a final text which did not 

modify the actual substance of the article. 


46. The CHAIRMAN urged the Committee to entrust the final drafting 
of article 23 to the Drafting Committee. The Fren~h- and Spanish
speaking representatives could profitably use the interval to 
improve the text in those two languages. The English-speaking 
representatives who had expressed their views. and the USSR 
representative could endeavour to agree on the English text in 
the light of the comments which had just been made. 

47. Mr. MAKIN (United Kingdom), Rapporteur of the Working Group, 
doubted whether some delegations would be able to amend the first 
sentence during the suspension of the meeting, because they were not 
sufficiently familiar with the provisions of the second Geneva 
Convention of 1949. It would, however, be useful if those 
delegations that had voiced criticisms could reach agreement and 
submit a single text for adoption by the Committee. 

48. The proposal to replace the word "whiCh" by "who" in the sixth 
line of article 23 was a sound onc 3 as well as the proposal of the 
Greek delegation concerning square brackets to be added in the 
phrase relating to article 42. 
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49. With regard to the sentence oeginning with tne words "if they 

find themselves in the hands o~ a Party ..• ", he reminded the 

New Zealand delegation that those words already appeared in 

Article 4 of the fourth Geneva Convention of 1949. He thought, 

moreovsr, that the words "deemed to" would introduce an unrealistic 

note, since the civilians in question were protected by the fourth 

Geneva. Convention of 1949. 


50. In paragraph 2, the reversal of phrases proposed by Canada was 

only a matter of style, but it would have the disadvantage of 

deviating from the text of article 9 of draft Protocol I. 


51. With regard to paragraph 3, he hoped that the Canadian 

representative would be kind enough to explain his intention more 

fully during the suspension of the meeting. 


52. The CHAIRMAN proposed that the Committee should suspend the 

meeting to enable representatives to seek arreement on the 

substance and wording of article 23. He requested the Canadian 

delegation to put its proposals in writing, particularly with 

regard to paragraph 1. lfuen the meeting resumed the Committee 

could take a decision on the Canadian amendment and, if it were 

not adopted. on the text submitted by the Working Group. 


The meeting was suspended at 11.35 a.m. and resumed at 12.5 p.m. 

53. The CHAIRMAN asked the Rapporteur whether an agreement had been 
reached on article 23. 

~4. Mr. MAKIN (United Kingdom), Rapporteur of the Working Group, 
proposed that paragraph 1 should read as follows: 

"The provisions of the Conventions with respect to (~) 
vessels described in ArticleS 22, 24, 25 and 27 of the 
second Convention, (b) to their lifeboats and their small 
craft, (c) to their personnel and crews, and (d) to the 
wounded and sick and the shipwrecked on board,-shall also 
apply where these vessels carry civilian wounded and sick 
and shipwrecked who do not belong to any of the categories 
mentioned in Article 13 of the s~cond Convention I-and in 
article 42 of the present Protocol 7. Such civilians are, 
however, not suhjectto ~~rrender Io any Party which is not 
their own, or to capture at sea. If they find themselves 
in the hands of an adverse Party, they shall be covered by 
the fourth Geneva Convention and the present Protocol." 

55. The text of paragraph 2 remained unchanged. The end of 
paragraph 3 should be amended as follows: "of any details of the 
craft which will facilitate identification and recognition". 
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56. The CHAIRMAN invited the Committee to adopt the text of 

article 23 with the changes indicated by the Rapporteur. 


Article 23 was adopted by consensus. l ! 

Article 24 - Other medical ships and craft 

57. The CHAIRMAN said that the Working Group and the Drafting 
Committee proposed that article 24 should be left in brackets 
and the final consideration deferred until the third session. 
It might however assist Governments in their work if there could 
be an exchange of views forthwith on the substance of that article. 

58. Mr. SOLF (United States of America) pointed out that the 
purpose of article 24 was to include in the Protocol provisions 
in respect of temporary medical ships and craft. The medical 
ships and craft referred to in article 23 were permanent and could 
not change their status during the conflict. They could not be 
seized by the enemy. The medical ships and craft covered by 
article 24, however, enjoyed less protection and could be seized 
if they fell into enemy hands. The ships mentioned in Article 21 
of the fourth Geneva Convention were also considered as temporary. 
Hence it could be said that article 24 was re-stating in more 
detail the provisions of the fourth Geneva Convention of 1949. 

59. Mrs. RODRIGUEZ LARRETA de PESARESI (Uruguay) inquired whether 
the provisions of article 24 envisaged the inspection of medical 
ships, as in the case of airships. 

6Q. Mr. MAKIN (United Kingdom), Rapporteur of the ~orking Group, 

said that he shared the view of the United States representative 

that article 24 re-affirmed th~ provisions of the fourth Geneva 

Convention of 1949. 


61. With regard to inspection, article 24 contained no prOV1Slon 
on the subject. Amphibious vehicles were covered by article 24 
when they were on water, since they could be captured and the 
persons aboard could be treated as the enemy chose provided they 
were respected and protected. That question could be discussed at 
the third session of the Conference. 

62. The CHAIRMAN proposed that note should be taken of article 24 
and that it should be submitted to Governments for their consider
ation between sessions. 

l/ For the text of article 23 as adopted, see the report of 
Committee II (CDDH/221/Rev.l, annex II). 
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63. Mr. MAKIN (United Kingdom)j Rapporteur of the Working GrouP9 

added that it woul~be advisable to place article 24 iri brackets in 

the reportj with a note explaining why it had not been adopted. 

The annex to the report of the Working Group~ on the definition of 

"shipwrecked persons Ii in article 8 (~), would also he reproduced. 


64. The CHAIRMAN asked whether the Committee accepted -cnose 

::;uggestions. 


It -was so agr-eed. 

65 I'he CHAIRMAN asl{ed .the Rapporteur of the Draft-ing Committee j ifrho 
was acting as joint Rapporteur of Committee II, to inform the Legal 
Secretary of the results of the work of the present meeting so· ~hat 
they C0uld·l)e included, in the Committee's report. 

Article 18 - Identification (CDDH/II/2 Q 6) (concluded) 

Para~raph 4 

6~. The CHAIRMAN referring to paragraph 5 of the report~of the 
W~)I?king Group (CDDH/IIl296), pointed out that Committee II had still 
to adopt-the· wording of the second sentence of draft Protocol I~ . 
article 18, paragraph .4, recommended by the ,A/'orking Group s which 
read as follows: 

"The shins and craft .referred to in article 23 of the 
pres~n~-Protodol shall be marked in accordanc~'with the 
provisions of the second Convention". 

67. Mr. MAKIN~(United Kingdom). Rapporteur of the Working, Group, 
poipted out that the ·Canadian delegation had proposed that the·word
ing at the end of that sentence be changed to: shall be markedIi 

in accordance with the second Convention". 

_The second sentence of article 18, paragraph 4, with the above 
change~· was adopted by consensus. 

Article 18 as a whole j as amended 2 v,ras ado~ted by consensus .!Y 
Article 8 - befinitions 

Sub-paragraph (b) 

68. The CHAIRMAN suggested that the Committee take note of the 
annex to the report of the W6rkini 6roup (CDDH/II/2g6) concerning 
the definition of "shipwrecked Dersons" in article 8 9 sub-paragraph 
(~)j which would be studied at the third session of the Conference. 

i l For the text of article 18 as adontedo see the report of 
Committee'II (CDbHI221/Rev.l), annex II).' 
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It was so agreed. 

CONSIDERATION BY THE WORKING GROUPS OF: 

o"ed article 18 Lis) (draft Protocol I) 

Articl~ 19 Prohibition of reprisals (draft Protocol II) 

(continued)** 


69. Mr. CLARK (Australia) asked whether tne Committee would draw 
up a report on article 18 bis of draft Protocol I and article 19 
of draft Protocol II. 

70. The CHAIRMAN said that he thought it preferable no longer to 
refer to article 18 bis but to Section Ibis, as ten or twelve 
article.s were concerned. In principle 3 the Committee had deferred 
the study of those articles until the third session of the 
Conference, but it might hear the opinion of the Working Group 
entrusted with the preparation of that Section. 

71. With regard to article 19, the Canadian representative had 
kindly agreed to act as liaison off:~cer between Committee II and 
Committees I and III which were to be represented in the Joint 
Working Group on the question of reprisals ~entioned in draft 
Protocol II. 

72. Mr. GREEN (Canada) pointed out that the Chairman, at the time 
he had proposed that a Joint Workin3 Group be set up to study the 
question of reprisals, hoped that all three Comrlli ttees would be 
represented on it. Unfortunately, Committee I and .Committee III 
were not yet in a position to deal with the matter 3 and neither 
of them had sent a representative. The Working Group was thus 
composed solely of members of Committee II, and he had therefore 
preferred to restrict its work to article 19. 

73. The Working Group was aware that all persons involved in a 
non-international conflict were dependent on a single Government 
and that it was essential for the sovereignty and legislation of 
that Government to be respected. . The fact remained that it was 
necessary to ensure that humanitarian law was respected by all 
Parties to the conflict, even though it might be assumed that 
Government authorities would comply with the principles of law of 
their own accord. On that point it should be noted that the 
prohibitions contained in arti~le 19 only applied to illegal 
measures contrary to the prin8iples of law. 

* 	 Resumed from the thirty-fifth meeting and decision deferred 
until the third session. 

** 	 Resumed from the forcy-third meeting and decision deferred 
until the third session. 
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74. The Working Group's decision to restrict its work to article 19 
should not be construed as meaning that reprisal measures were 
rorbidden solely when used against the wounded and sick, the ship~ 
wrecked and military personne~, and that other persons involved 
~emain~d·· an. easy prey.. . That Section o·f draft· Protocol II applied 
to all derenceless persons who might fall victims to reprisal . 
measures by the adverse Party. The principles of humanitarian 
law required that such .persons be protected. 

75. The Working Group considered that the word 'Ireprisals". was a 
technical. term of international law and should only be employed 
in a descriptive fashion. It also thought that the wording of 
that article, dealing with non-international conflicts, should be 
as simple and non-technical as possible, so as to b2 readily under~ 
stood·by all concerned. It was desirable that a set of words be 
found which could be used in all cases where reprisals were 
mentioned in drart Protocol II. That vias why the vlorking Group 
proposed that the term IYreprisals" in the ICRC draft be replaced 
by the words lYacts of retaliation comparable to reprisals" and that 
the remainder of the text be left unchanged. The words "comparable 
to reprisals" clearly indicated that retaliatory measures which 
wer~ illegal per se were involved~ measures which, if employed in 
international conflicts would properly be described as reprisals. 

76. In that connexion, he said that a Working Group of Committee I~ 
or which he was a member, had hit upon a definition which seemed 
to him preferable to that contained in draft articlE. 10 bis. 
Committee III was waiting to know the opinion of Committees I and 
II. As it would be useful to have a proposal on the concept of 
reprisals for the purposes of draft Protocol II as a whole~ the 
fol~owing text might perhaps be kept in mind j especially as a final 
text wO~ld not be adopied at tje current session and that a Working 
Group wo~ld no doubt be set up at the third session: "Measures 
constituting a violation of the provisions of this Protocol may not 
be taken against persons protected by this Protocol~ even if such 
measures are designed to induce the adverse Party to comply with 
theProtocol. 1Y 

77. The CHAIRMAN thanked the representative of Canada for having 
kindly agreed to act ~s liaison officer and requested him to under
take the same functions at the beginning of the third session. 

78. He invited the Committee to take note of the statement of the 
Canadian. representati ve and proposed that further cons.ideration of 
the matter b~ deferr~d until the third session of the Conference. 

It was so agreed. 
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79. Mr. CLARK (Australia) asked that the statement of the Canadian 
representative be circulated to all members of the Conference. 

It was so agreed. 

80. Mr. BOTHE (Federal Republic of GermanY)j Rapporteur of the 
Drafting Committee, reported that consultations on Section Ibis 
were taking place but that it would be technically impossible for 
the Committee to complete its work during the current session. 

81. Referring to the language problem, he said that the definitive 
texts of the Protocol would in any event be drawn up in French and 
English~ and possibly in other langua~es. The delegations present 
were responsible for all texts regarded as authentic. Consequently, 
the Committee and its subsidiary organs should take an active part 
in the drafting of the Protocols in the various languages and should 
not leave the responsibility for harmonizing the texts to the 
technical services alone. 

82. The CHAIRMAN explained that it was customarYj in all inter
national conferences, for the definitive text to be adopted in one 
language, leaving the technical services to deal with the transla
tion of that text into the other languages. Naturally, the 
translations were distributed to representatives, .who could, if 
necessary, send any corrections they wished to make. As they were 
approaching the end of the session j he did not thi~k it desirable 
to start a debate on that question, which would perhaps be taken up 
by the General Committee of the Conference. 

The meetinE rose at 12.50 p.m. 
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SUMMARY RECORD OF THE FIFTIETH MEETING 

held on Wednesday~ 9 April 1975, at 3.15 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL II (CDDH/1) (continued)* 

Article 19 - Prohibition of reprisals (continued) 

1. The CHAIRr~N said that in accordance with a wish that 
Committee II had expressed some time previously concerning 
article 19 of draft Protocol II~ the Chairmen of Committees I 
and III had been in touch with him regarding the establishment 
at the beginning of the third session of a Joint Working Group 
to consider the problem of reprisals. Since the current session 
was approaching its closing date~ that Group could start its work 
only at the beginning of the third session. Mr. Green (Canada) 
had said that he was ready to provide the liaison between 
Committee II and the other Committees. 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Report of the Technical Sub--Committee on Signs and Signals 

(CDDH/49/Rev.l j annex 113 CDDH/211 9 CDDH/213) 


2. The CHAIRl'!JAN said that the report of the Technical Sub
Committee on Signs and Signals appeared in document CDDH/49/Rev.l~ 
annex II., together with all the am~ndments to the annex to draft 
Protocol I, except the amendment submitted by Bangladesh and the 
United States of America. 

3. Mr. KIEFFER (Switzerland») Chairman of the Technical Sub
Committee on Signs and Signals, said that at the twelfth meeting 
of Committee II (CDDH/II/SR.12), held on 26 March 1974~ on the 
proposal of the representative of China~ consideration of the 
report had been deferred until the second session in view of the 
very complex technical problems raised in the draft annex to 
Protocol I. Even at the current session, however, the substance 
of the problem had not yet been broached so as to allow the 
articles of the draft Protocols to be studied. Now that it had 
been decided to hold a third session) it was for the Committee to 

* Resumed from the forty-sixth meeting. 
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bring out certain aspects of the report, to reply to the questions 
which would be asked~ and to consider, if need be, what steps 
should be taken between the cu:':'rent and the third session to 
ensure a successful outcome to the work to be undertaken there. 
That was t:.I.e plan that had bee:_ suggested. he would leave it 
to the Rapporteur of th~ Sub~Cohlmittee to present the report of 
the Technical Sub-Comrr.ittee in detail. 

4. Mr. AGUDO (Spain) ,. Rapporteur of the Technical Sub-Committee, 
;said he would surnm:arise the Sub-Committeels r'eport (CDDHI49/Rev.l, 
annex II), for the benefit of those representatives who had not 
taken part 'in the twelfth meeting of Committee II. 

5. The report dealt with the organization of the work of the· 
Sub-Committee and with the consideration of the annex to ·draft 
Protocol I, to which eight meetings had been devoted. It also 
inCl~d~d threeapperidices. 

6. Appendix I to. the report consisted of tj,1e text ·of the draft 
annex entitled "Regulations concerning the identification and 
marking of medical personnel~ units and means of transport, and 
civil defence personnel~ equipment and means of transpor,t". 
Agreement had been reached on several chapters of appendix It 
at least with ~egard to fundamentals, particularly in the case 
of the fol10wingchapt~rs - Chapter I (Documents), with the 
exception of article 3; Chapter II (Distinctive emblem), and 
Chapter V (Civil defence), Some other chapters, however~ would 
require more detailed consideration or involve the adoption of 
me~sci~es by the Governments concerned ~efore the third session. 

7. Appendix II was a statement by the International Civil 
Aviation Organization. 

8. Appehdix III consisted of a statement by Mr. Matthey, 
ObserVer for the International Telecomnwnication Union (ITU), 
made at the twelfth meeting of Committee II. 

9. All the draft amendments submitted when the report was 
presented at the first session were reflected in document 
CDDH/49iRev.l. annex II. 

10. Mr. MATTHEY (International Telecommunication Union)~ referring 
to the statement he had made at the twelfth meeting of Committee II 
(CDDHIII/SR.12)., reproduced in document CDDH/49!Rev.l, appendix III, 
stressed the importance of establishinG co-ordination between the 
delegations participating in the Conference and the responsible 
telecommunication authorities in their respective countries. 
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11. With regard to the information documents which the ITU had 
been requested to submit~ his organization had drawn up two papers 
in collaboration with the ICRC. 

12. One appeared as document CDDH/211 and included, as annexes, 
two recommendations made 3 respectively; by the Plenipotentiary 
Conference of the ITU, held in Nalaga - 'rorremolinos, Spain, in 
1973. and by the World Maritime Administrative Radio Conference, 
held in Geneva in 1974. 

13. The other was contained in document CDDH/213. It included, 
as an annex, the text of a letter in which the Chairman of the 
International Frequency Registration Board called the attention of 
the President of the Diplomatic Conference to the international 
regulations at present governing radiocommunications 3 with which 
the draft annex to draft Protocol I was not in conformity - a fact 
which entailed a risk of confusion. Extracts from the Radio 
Regulations produced as an annex to the International Tele
communication Convention had been included with that letter. The 
main headings of the document were: "Related documentation"; 
"Existing international treaty"~ and "Need for co-ordination at 
the national level". 

14. The document's conclusions underlined the ratification 
problems which might arise from the incompatibility existing between 
the draft annex to draft Protocol I and the regulations in force. 
Delegations were most earnestly urged to plan as rapidly as possible 
for co-ordination with the Government authorities responsible in 
their re.specti ve countries for telecomrnunications ~ in order: 
(a) to prevent the annex from containing texts which might be 
regarded as incompatible with the international treaty governing 
the use of the radio frequency spectrum; and (b) to put forward, 
if necessary, proposals for the next ITU vlorld Administrative Radio 
Conference, which was conpetent in the field, with a view to 
revising radio regulations so that the radiocommunication require
ments formulated by the Diplomatic Conference could be met. 

15. If the annex were to be adopted in principle during the 
current session, the Diplomatic Conference could profit from the 
interval until the third session by taking action along the lines 
indicated by the lTU. A meeting of telecommunications experts 
could be held just before the third session, or soon after its start. 
Steps could consequently be taken and proposals drawn up for the 
1979 Plenipotentiary Conference of the ITU 3 which was already being 
prepared and to which proposals had to be submitted one year in 
acvance. The Diplomatic Conference might adopt a resolution on the 
subject, and he was ready to collaborate with the Committee to that 
end. The International Frequency Registration Board had decided to 
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send a circular letter to the 144 member States of the ITU informinG 
them of the situation outlined in document CDDH/213 and including . 
the relevant articles from the draft annex to draft Protocol I. 
If the Conference adopted a resolution, such as he had suggested, 
its text could be.added to that circular letter. 

16. Mr. KIEFFER (Switzerland), Chairman of the Technical Sub
Committee on Signs and Signals, said that the Sub-Committee had 
reached the limits of its competence because its work touched on 
technical fields regulated not only by the ITU but by other 
organizations such as the International Civil Aviation Organiza
tion (ICAO), the Inter-Governmental Maritime Consultative 
Organization (INCO) and so forth. The Committee accordingly had 
to decide on the principles on which it would henceforth base its 
action if it wished to respect the legal provisions in force and 
at the same time avoid loss of time. 

17. Mr. MAKIN (United Kingdom) asked l'lhether there was the same 
incompatibility between the draft annex to draft Protocol I and the 
ICAO and IMCO regulations, on the one hand" and between the draft 
annex and the ITU regulations on the other, or whether there were 
three distinct incompatibilities. 

18. Mr. EKLING (International Civil Aviation Organization), 
referring to the statement made by the representative of ITU, 
pointed out that it was the duty of his Organization to draw up 
detailed regulations designed to increase the safety of interna
tional air travel. Those regulations.were of course based on the 
ITU regulations, which ICAO accepted as the supreme authority. 
Consequently, in view of the statement by the representative of 
ITU; the discussions which had taken place with the representatives 
of the Swiss Federal Air Board no longer seemed to be relevant. 

19. He assured the Committee that his Organization was willing 
to make a detailed study, before the opening of the third session 
of the Conference, of all the proposals made by the ITU represen
tative. 

20. JVIr. MASSON (Inter~Governmental Haritime Consultative 
Organization) associated himself with the statement made by the 
representative of ICAO. 

21. He had no comments to make on the text under consideration, 
save for some minor changes of form which he would propose later. 

22. Mr. CLARK (Australia) said that his delegation had taken a 
great interest in the articles of the annex ever since the seconrt 
session of the Conference of Government Experts on the Reaffirma~ 
tion and Development of International Humanitarian Law applicable 
in Armed Conflicts, in 1972, during which the first Technical 
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Sub-Committee had been set up. The time had come for the Committee 
to consider the report of the Technical Sub-Committee which had met 
at the first session of the Diplomatic Conference in 1974 and for 
members to offer comments to guide the Committee in its further 
deliberations. 

23. In the interval between the first and the current session of 

the Conference, his delegation had had an opportunity to consult 

his country's Federal and state agencies. 


24. His delegation could endorse the work done by the Technic~l 

Sub-Committee; although it would like to see some changes in the 

order of certain articles and in the content of others. It could 

accept the blue light for medical aircraft, but not the blue 

flashing light for sea and land transportj nor could it suggest 

an alternative colour for such transport. 


25. His delegation proposed the insertion of a new article to 

permit, Parties to use electronic beacons as a means of identifica

tion of medical units and transport. 


26. His delegation~ mindful of resolutions 6 and 7 of the 
Diplomatic Conference of 1949.!/ was giving consideration to the 
possible application of sonar to the identification of hospital 
and other ships by submarines. Hospital ships should be afforded 
the greatest possible protection and the use of sonar would be a 
major step in that direction. He acknowledged that his delega
tion's suggestions would require further detailed examination and 
consultation with other interested parties. 

27. It would seem that the annex to draft Protocol'I could be 
better organized, so that Chapter III would deal with distinctive 
signals in the strict sense of the term. including light signals~ 
radio identification signQls. secondary surveillance radar and 
perhaps also his delegation's proposed new article on beacons. 
Chapter IV would then be entitled "Communications" and would deal 
with radio-communications. the use of international codes. and 
other means of communication~ his delegation would also seek to 
have a new article inserted in the Chapter. dealing with "Advance 
warning li periods. 

28. The experts of ICRC and. the International Frequency Registra
tion Board of rEU had also made available for the Committee's 
consideration valuable documents which had shown that the Technical 
Sub··'Committee would need to determine. with the aid of experts, the 

See International Red Cross Handbook, eleventh edition, 

Geneva 19710 pp. 227 and 22B. 
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priority to be given to the call sign "I\1EDICAL"~ in accordance 
with the International Telecommunication Convention and the Radio 
Regulations. His delegation would make a careful study of those 
documents. It agreed with the view expressed by the lTD 
representative that a draft resolution should be considered by 
the Committee and-then submitted to the Conference. It would be 
a complicated task and any assistance offered by international 
specialized agencies would be welcome. 

29. He suggested that it would be useful if the Technical Sub
Committee could meet some time before the third session of the 
Conference. Experts from ICRC, ITU. INCO and ICAO and other 
experts could participate in the ~ork of the Technical Sub
Committee so that the annex and the report could be considered' 
by Committee II at the third session. 

30. Mr. SOLF (United States of America) said that~ like the 
Australian representative) he could accept the annex appearinG 
on pages 37 to 48 of the Technical SUb-Committeels report 
(CDDH/49/Rev.l. annex II J appendix I), subject to a few changes. 

31. He thanked the representatives of ICAO J INCO and ITU for 
their practical suggestions and asked the ITU representative 
whether it would be possible for him to submit in writing all 
the suggestion~ that he had just made. 

32. There seemed to be some incompatibility between the ITU 
documents and the annex to draft Protocol I, in particular with 
regard to paragraph 2 of article 8. If it should prove 
impossible to adopt a "MEDICAL Ii call before the next vJorld 
Haritime Administrative Radio Conference of the International 
Telecommunication Unibn~ to be held in 1979 3 ~t would be useful 
to draw up a more general provision which could subsequently be 
amended J such as lia call shall be used". 

33. He also wondered whether paragraph 3 of article 8 might 
give rise to difficulties. It was his understanding that the 
Technical Sub-Committee had recognized that there were no agreed 
international frequencies and that it would be some time before 
such frequencies would be designated for medical aircraft in time 
of armed conflict. It was for that reason that the Technical 
Sub-Comm~ttee had proposed a general scheme of having each Party 
designat~ the frequencies it would use and publicly so state. 

34. That problem showed the importance of the amendment sub
mitted by Canada and the United State::s of America (CDDHIIII68) 3 

which appeared on page 48 of the report (CDDH/49/Rev.l) appendix I). 
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35. The Technical Sub-Committee should study that proposal~ which 
offered a simple method of amending the annex without. having to 
amend the Protocols; it should be borne in mind that the value of 
the annex depended on the possibility of keeping abreast of 
technical developments, Consequently~ there was justification for 
the convening of a meeting of technical experts at regular interval~' 
to review the annex. 

36. Mr, MATTHEY (International Telecommunication Union) said that, 
in respect of paragraph 3 of article 8, it would be inappropriate 
to give specific frequencies in the annex. He therefore confirmed 
the United States representative's conclusions. 

37. With regard to paragraph 2 of article 8, it was not the call 

in itself which caused him concern but the fact that it was worded 

in the same way as the distress signal~ which implied an identical 

status for two different call signs. 


38. The method proposed by the United States representative was 

the best: na~ely, the use of general terms and nachinery so that 

the annex could be brought up to date when the World Maritime 

Administ~ative Radio Conference of ITU had adopted t6e provisions 

in the annex to draft Protocol I for the definition of a "MEDICAL 

call sign" and for the allocation of an international frequency. 

It was for the Conference to take a decision on the subject. 


39. Mr. SCHULTZ (Denmark) said that his delegation accepted the 
principles set forth in the annex 3 but would not go into details 
at the present stage of the work. 

4D. Chapters I and II did not appear to present any problems, 
save in respect of articles 3 and 7; where a choice 'had to be made 
between two proposals. 

41. Regarding article 3, he preferred proposal 2, for the article 
did not increase protection for the persons concerned. 

42. For article 7, he favoured proposal 1, for the light signal 
consisting of a flashing blue light should be used only by medical 
aircraft. The use of the same signal for medical vehicles or 
ships seemed dangerous because it was already used by several 
countries not only for medical vehicles but also for police cars 
and fire engines. 

43. With regard to article 16, he could accept the procedure 
proposed by the representatives of Canada and the United States of 
America. 
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44. The CHAIRNAN said that) in his 0plnlon~ the Cor;unittee should 
take three decisions. First, it should adopt the report of the 
Technical Sub'-Commi ttee on Signs and Sif:-:nals and take note of 
appendix I~ since amendments would be made to the latter before 
the third session. 

45. Secondly) it should set a date for the next meeting of the 
Technical Sub-Committee. It might be desirable for the meeting 
to be held shortly before the third session of the Conference or 
at the very beginning of that session. 

46. Thirdly, the Committee should approve a cirGft resolution to
be submitted for adoption by the Conference. A text had already 
been handed to him unofficially. 

47. Mr. KIEFFER (Switzerland), Chairman of the Technibal Sub
Committee on Signs and Signals, suggested that the weeting should 
be suspended~ to allow the last of the Chairman's proposals to be 
considered. 

The meeting was suspended at 4.35 p.m. and resumed at 5 p.m. 

48. The CHAIRMAN suggested that the COiTJ..rnittee should adopt the 
report of the Technical Sub-Committee and take note of its 
appendix I (draft annex to draft Protocol I). The Chairman of 
the Sub·-Commi ttee had requested that Conuni ttee II should in 
particular adopt the principles laid down in article 16 of the 
draft annex (CDDH/49/Rev.l) p. 48) and also the principle in para~ 
graph 1 relating to regular meetings of experts. 

49.· -Mr. KIEFFER (Switzerland), Chairman of the Technical Sub
Committee on Signs and Signals~ urged that. the Committee should 
take note of the draft annex, in order that the Technical Sub
Committee might be able to continue its work. He sut;gested that 
no particulars re6arding radiocommunications should be included 
in the draft annex. 

50. Mr. MAKIN (United Kinrodom) said that it was important for the 
Technical Sub--Committee to be sure that it was working alonE; the 
lines desired. by the COl,unittee. He thought that the Committee 
could take note of the report and approve the draft annex to draft 
Protocol I, in particular article 16. 

51. Mr. CLARk (Australia) supported that proposal. he thought 
that the draft annex should be reconsidered in the light of the 
observations made. 
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52. ~~. SOLF (United States of America) supported the United 
Kingdom proposal~ with the reservation that all delegations should 
retain the right to submit amendments. 

53. Mr. ~1ARRIOTT (Canada) 2upported the United Kingdor:l proposal~ 
adding that~ in the case of article 16 of the draft annex, the 
text to be considered was the text resulting from the amendments 
submitted in document CDDH/II/68. 

54. Mr. MALLIK (Poland) said that he thouE,ht th3.t Committee II 
could adopt the report of the 'Technical Sub-Commi ttee ~ but not the 
draft annex. It had not yet finished its consideration of the 
latter and he therefore opposed its adoption. 

55. Mr. URQUIOLA (Philippines) agreed with the Polish represen
tative and proposed that the report of the Technical Sub-Committee 
should be accepted but that the approval in principle of the annex 
should be postponed until the third session. 

56. Mr. ASHMAIlI (Arab Republic of Egypt) supported the Polish 

representatlve. 


57. Mr. NOVAES de OLIVEIRA (Brazil) shared the opinion of the 

Polish representative but said that his delegation would have no 

objection to a possible consensus. 


58. The CHAIRMAN suggested that the Committee should decide) by 
consensus~ to approve the principles embodied in the report of the 
Technical Sub-'Committee on Signs and Signals (CDDH/49/Rev.l~ 
annex II) and in appendix I, it being understood that the details 
of the latter would be discussed and adopted at the ~hird session 
of the Conference. 

59. Mr. BOTHE (Federal Republic of Germany) supported the 
suggestion of the Chairman. With respect to article 16 of the 
draft annex, he supported the proposal of the Canadian represen
tative. 

60. Mr. MATTHEY (International Telecommunication Union) said 
that, in such cases. ITU would approve the annex to the report and 
request that the discussions, as recorded in the summary records~ 
should be taken into account. 

61. Mr. MAKIN (United Kingdom) said that the telecommunications 
authorities in his country would not take the work of a mere Sub
Committee into consideration. unless it already had the approval 
of a higher body. 
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62. Mr. SOLF (United States of America). referring to the proposal 
that article 16~ as amended in document CDDH/II/68, should be 
specifically approved~ drew attention to the note at the top of 
page 48 of the report of the Technical Sub··Commi ttee. 

63. The CHAIRMAN said that that detail 'flouldbe taken into 

consideration when the annex was considered article by article. 


64. Mr. MAKIN (United Kingdom) agreed that the Cormnittee sho1,1ld 

reach agreement on a text and suggested the following wording: 


liThe Committee approves the report of the Technical 
Sub-Committee and the principles contained in the annex to 
document CDDH/49/Rev.l. and requests the Technical Sub
Committee to meet again to take into account the points 
made in the discussion at the present session and to submit 
anew report 2.t the next sPRflion of the Conference. li • 

65. After an exchange of views in which Mr. MALLIK (Poland)~ 
Mr. URQUIOLA (Philippines), Nr. ONISHI (Japan)~ Mr. MARRIOTT 
(Canada) and Mr. MAKIN (United Kingdom) took part, the CHAIRMAN 
put the proposal of the United Kingdom representative to the vote. 

The proposal of the United Kingdom representative was adopted 
by 32 votes to none 3 with 8 abstentions. 

66. The CHAIRMAN asked the Committee to set a date for the next 
meeting of the TJchnical Sub-Committee~ either at the beginning of 
the third se~sion of the Conference or' at some time before that 
session. 

67. Mr. KIEFFER (Switzerland). Chairman of the Technical Sub
Committee on Signs and Signals, said that it would be difficult to 
hold a meeting before the third session of the Conference; the 
Sub-Committee would be able to carry out its work if it met at the 
very beginning 6f the Conference. 

68.. Mr. HESS (Israel) J explaining his delegation I s vote, said that 
it supported the principles in the draft annex, but that his country 
used as the distinctive emblem of the medical services of its armed 
forces and of the National Aid Society - the Red Shield of David 
while respecting the inviolability of the distinctive emblems of 
the 1949 Geneva Conventions. 

69. Mr. MATTHEY (International Telecommunication Union) asked th~ 
Swiss delegation whether it would agree to include in the informa
tion regarding the third session of the Conference a notice to the 
effect that representatives of the telecommunications authorities 
could be attached to the delegations concerned for the meeting of 
the Technical Sub-Committee. 
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70. Mr. URQUIOLA (Philippines) asked that the date and duration 
of the meeting of the Technical Sub-Committee should be specified, 
since the developing countries were unable to do without their 
telecommunications experts for any length of time. 

71. The CHAIRMAN said that the General Committee of the Confer

ence would fix those dates the following week. The Conference 

should open on 20 or 21 April 1976. 


72. Mr. KIEFFER (Switzerland)j Chairman of the Technical Sub

Committee on Signs and Signals~ said that he shared the concern 

expressed by the Philippine representative. 


73. Speaking as the representative of Switzerland, he supported 
the suggestion made by the ITU representative, of which he heartily 
approved. 

74. Mr. SOLF (United States of America) said that, while he 

agreed with the statements made by the Philippine and Swiss 

representatives, he thought that the Technical Sub-Committee could 

begin its work, not at the very start of the third session but at 

the beginning of the second week. 


75. In reply to the CHAIRMAN, who asked whether two weeks would 

be sufficient for the Technical Sub-Committee, Mr. KIEFFER 

(Switzerland), Chairman of the Technical Sub-Committee on Signs 

and Signals, replied that that would be long enough. 


76. The CHAIRMAN noted that ther'e was a consensus in the Committee 
that the Technical Sub-Committee should meet during the second and 
third weeks of the third session of the Conference.' 

It was so agreed. 

77. Mr. BARSONO (Indonesia) asked that the Technical Sub
Committee should consider the texts of draft amendrrlents s even in 
the absence of their sponsor. 

78., Mr. MAKIN (United Kingdom) pointed out that in any case the 
Technical Sub-Committee would probably not be composed of more than 
a dozen experts. 

The decision to request Governments specially interested in 
questions dealt with in the annex to include telecommunications 
experts in their delegations was adopted by consensus. 

79. Mr. MATTHEY (International Telecommunica.tion Union) said that 
the International Frequency Registration Board of ITU would cert 
ainly refer, in the circular letter he had mentioned, to the 
decision that had just been taken. 
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80. The CHAIRMAN reminded the Committee that a draft resolution 
had been submitted unofficially to the Chair. He asked whether 
any delegation wished to sponsor it. 

81. rr:r. KIEFFER (Switzerland) proposed that Committee II should 
submit a resolution to the Conference, urcently requesting the 
Contracting Parties to undertake co-ordination at the national 
level with the authorities responsible for telecommunications. 
He also proposed that that draft resolution should beSubrnitted 
to the donference in plenary session. 

82. Mr. FRUCHTERf1AN (United States of America) supported the 
Swiss representative and said that his delegation was prepared 
to sponsor the draft resolution. 

83. The CHAIRMAN pointed out that the draft resolution had not 
yet been circulated in all the working languages of the Confererice. 
He suggested that the vote should be deferred until Monday, 
14 April, but that the idee which would be expressed in the 
resolution should be provisionally approved. 

It was so agreed. 

The meeting rose at 6 p.m. 
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SUMMARY RECORD OF THE FIFTY··FIRST MEETING 

held on Thursday, 10 April 1975; at 10.25 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Article 54 - Definition (CDDH/l, CDDH/~G; CDDH/II/44) 

Article 55 - Z0nes of military operatioris (CDDH/l; CDDH/II/234) 

Article 56 - Qccupied territories (CDDH/l; CDDH/II/23 t ) 

Article 57 - Civil defence bodies bf states not parties to a conflict 
and international bodies (CDDH/I; CDDH/II/234) 

Article 58 - Cessation of protection (CDDH/l) 

Article 59 -_Identification (CDDH/I) 

General discussion 

1. The CHAIRMAN suggested that the Committee should hold a 
preliminary general discussion on the different articles dealing 
with civil defence in draft Protocol I (articles 54 to 59). 
Decisions in respect of the amendments on sUbstantive matters and 
drafting questions would have to ~e deferred until the third session. 
Statements should therefore be general in nature, although some of 
the delegations which had submitted amendments touching on 
sUbstantive issues might like to explain their proposals. 

, 
2. He invited the representative of the International COil1mittee 
of the Red Cross to introduce the ICRC text of articles 54 to 59 
of draft Protocol I. 

3. Mr. de MULINEN (International Committee of the Red Cross) 
pointed out that the definition of civil defence as presented in 
the ICRC text of both Protocols was a new departure. The Geneva 
Conventions had been designed to provide protection for all military 
sick and wounded. The fourth Geneva Convention of 1949 had 
provided all that had been considered necessary for the protection 
of civilians involved in armed conflicts, on the basis of the 
experiences of the Second Forld War. In the intervening years, 
however, experience had been acquired in the field of civil defence 
and many countries had introduced civil defence organizations of 
different kinds. He hoped that~ since it VIas a completely new 
field, the Committee would feel completely free in its discussion 
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on the matter. He referred to the introductory commentary on the 

definition of "civil defence" given in article 54 of draft Protocol 

I. Article 31 of draft Protocol II was limited to an enumeration 

of the same sub-headings as those in article 54 of draft Protocol I. 


4. In view of the disparate nature of the civil defence bndies 
in different countries, article 54 did not describe civil defence 
bodies but their functions. In some countries civilian bodies 
were civilian, in others they came under the police and in yet 
others under the armed forces. The functions (")f civil defence 
were largely those given in sub"""parap;raphs (a), (b)~ (c), (d) and 
(~). The drafting of the remaining articles in chapter VI-of the 
rCRC text had been largely based on provisions elsewhere in the 
Geneva Conventions affording protection to medical persnnnel. 

5. Article 55 concerned civilian bodies active in civil defence 
in zones of military operations, whether they were in areas where 
both Parties were in contact, in areas controlled by thelr own 
authorities or in areas occupied by the adverse Party. In 7.ones 
under the control of ~ friendly party, no special~rovisi(")ns were 
required, but in the other two categories, some prbtectinn was 
needed. Paragraph 2 of article 55 was similar in spirit to the 
Geneva Convention (")f August 22, 1864 for the Amelioration of the l 

Condition of the wounded in Armies in the Field.l/ 

6. The provisions of article 56, dealing with the interests of 
civil defence bodies in occupied territories, and article 57. on 
civil defence bodies of States not parties to a conflict and inter·· 
national bod~es, were self-explanatory. It had been "felt necessary 
to include an article on the cessation'of protection (article 58), 
since_it was important, in the interests of the personnel involved~ 
to state to what degree they might be permitted to be involved with 
a military authority. Article 59, referring to identification, 
was similar in purpose to article 18 of draft Protocol I and would 
therefore have to be brought into line with the final version of 
that article. 

7. The reference in article 54 to disasters had been made because 
in many countries personnel fro~ the same organizations were used 
for both natural disasters and civil defence. 

8. In reply to a point of order raised by ~~. URQUIOLA (Philippines) 
concerning his delegation's amendments to article 54 of draft 
Protocol I (CDDH/II/44) and to article 31 of draft Protocol II 
(CDDH/II/51), the CHAIRMAN suggested that general discussion of the 

!/ See International Red Cross Handbook, eleventh edition, 
Geneva 1971, pp.7 and 8. 
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equivalent provlslons of draft Protocol II should be left until 
later in the meeting and that specific discussion of the separate 
articles of both Protocols should be deferred to the third session 
of the Conference. 

9. Mr. CLARK (Australia) said that the peacetime use of the 
Australian civil defence organizations was to combat natural 
disast~rs and their effects. Civil defence in Australia was 
considered an important function of both State and Federal Govern
ments. There was an important difference beh.reen the roles of 
civil defence (Jrganizations and of the Australian armed forces~ 
the latter being used only in a supporting role in emergencies 
requiring the use of aircraft, equipment and supplies. Civil 
defence workers were not permitted to carry weapons, since' the 
maintenance of order in such situations was considered to fall 
within the jurisdiction of the police. The role of the Australian 
civil defence bodies was to co-ordinate the specialized functions 
of the different civil authorities during emergencies, to assess 
the situation in disaster areas and to determine how to meet the 
needs of each such situation. 

I 

10. His delegation supported the recognition in the ICRC text of 
the role of civil defence organizations in times of a~med conflicts 
and the protection offered to such bodies in the articles of the 
Protocol. It urged that, in drafting the two Protocols, especially 
in the light of article 1 of draft Protocol I~ account should be 
taken of the needs of civil defence organizations." Lastly~ his 
delegation asked that the concept of "emergency services", the mi.trre 
by which civil defence bodies were known in Australia~ should be 
reflected in article 54. 

11. Mr . .:'CHULTZ (Denmark) said that, over the past century, the 
original endeavour of the Red Cross to provide care and protection 
for wounded and sicl{ had developed step by step. Modern warfare, 
in particular the Second World 1!Jar, had illustrated the need for 
taking new steps to save human lives and limit human suffering: 
the need to rescue people f~om damaged areas and destroyed buildings; 
to combat fire and thereby prevent trapped persons from being burnt; 
to protect the homeless and to provide shelter and care ior them and 
for evacuees. Those functions were usually covered by the term 
"Civil defence" and in some countries by "Civil protection", 
"Emergency preparedness", "National disaster preparedness", or the 
like. 

12. He agreed that the ICRC text on civil defence represented a 
novel departure, with the minor exception of Article 63 of the 
fourth Geneva Convention of 1949, which specified that recognized 
special national organization.3 of a non-military character should be 
permitted to continue their humanitarian activities in occupied 
territories "for the purpose of ensuring the living conditions of 
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the civilian population by the maintenance of the essential public 
utility services, by the distribution of relief and by the 
organization of rescues". The general protection given to 
humanitarian organizations under Article 63 of the fourth Geneva 
Convention had proved insufficient and it was for that reason that 
the ICRC, after studies and consultations carried out over a period 
of fifteen years, had proposed the present text of Chapter VI. 

13. In Chapter VI of draft Protocol I, the ICRC had found it 
essential to provide for the protection of civil defence functions 
as well as of civil defence personnel. A new identification 
symbol or emblem was therefore required, so that military forces 
of both Parties to a conflict and occupation authorities would be 
able to distinguish civil defence bodies from other bodies. 

14. Denmark supported the ICRC text of Chapter VI. but had 
submitted certain amendments to strengthen that text and was 
working on further proposals. His delegation hoped that by the 
following year an agreement would be reached on the protection of 
civil defence functions. Such an agreement presented greater 
difficulties than that concerning military forces, in view of the 
widely differing types of civil defence organizations in different 
countries~ ranging from the purely civilian through mixed and 
ad hoc groups to the purely military type of civil protection 
agency. The fact·that civil defence organizations in some 
countries were military bodies made for major difficulties. If 
civil defence was purely a civilian body~ the protection given to 
it Qould be of the type normally provided for civilian organizations. 
Paragraph 2 ~c) of article 58, relating to the bearing of arms by 
civil defence-workers for the Durpose of maintaining order in a 
stric~en area or for self-defence, would also present some 
difficulties. In both cases a principle war involved that was in 
some degree of conflict with Article 63 of the fourth Geneva 
Convention, under which protection could be given only to civil 
defence organizatinns of a "non--military character il 

• However~ the 
ICRC text of article 58 clearly stated that co-operation by ~he 
civil defence personnel in the discharg~ of their tasks with 
military personnel should not cause the former to lose their right 
to protection. His delegation considered that protection should 
be limited to civilian organizations, but should also cover such 
bodies in countries where they were ultimately subordinate to the 
Ministry of Defence. 

15. Mr. SKARSTEDT (Sweden) said that for many years Sweden had 
been actively supporting the strengthening of the guarantees afforded 
by international humanitarian law to non-rr.ili tary civil de fence 
organizations. The results achieved by the C0nference of Govern"
ment Experts on the Reaffirmation and Development of International 
Humanitarian Law applicable in Armed Conflicts convened by tho 
International Committee of the Red Cr0ss in 1971 and 1972 were 
undoubtedly progressive and constituted a sound basis on which to 
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prepare agreed rules for the special protection of civil defence 
bodies~ their personnel~ buildings~ equipment and means of transport. 
It was for the Diplomatic Conference to draw up adequate rules for 
that purpose. 

16. His delegation fully supported the aim of the rules which the 
ICRC had submitted~ as also~ in general, their content. It was 
particularly glad that those rules constituted an integral part 
of draft Protocol I to the four Geneva Conventions of 1949. 

17. Since the Committee was for the time being discussing 
principles rather than details~ he would say only a few words about 
one of the problems which arose in connexion with the protection 
of civil defence in the context of draft Protocol I, which'was 
concerned only with international conflicts. It related to the 
prohibition or limitation of requisitioning of civil defence 
equipment in occupied territories. Rules for the prohibition or 
limitation of requisitioning appeared in the 1972 ICRC draft but 
not in the 1973 draft. According to the ICRC Commentary (CDDH/3)s 
it was considered preferable not to touch on that problem rather 
than to introduce a prohibition which carried numerous reservations 
and exceptions that might be abused by the occupying Power. The 
ICRC was of the opinion that the question would be dealt with under 
existing rules of international law relating to requisition as laid 
down in article 52 of ~he Hague Regulations annexed to The Hague 
Convention No. IV of 1907 concerning the Laws and Customs of War 
on Land. 

18. It was not realistic to try to prohibit requisition, but it 
was necessary, as well-as realistic to limit the extent of the 
requisition of civil defence equipment in occupied territories by 
mentioning the conditions governing such requisition. His 
delegation had at first felt that in drafting such conditions the 
wording of article 14 of draft Protocol I should be followed, in 
so far as it ~as applicable. It had found, however, that the 
conditions described in article 14 were so special that they were 
not applicable in the field of civil defence. It considered that 
the wording should be based on the text which had been suggested 
by the Conference of Government Experts at its second session in 
1972, according to which buildings, including public shelters~ 
material and means of transport belonging to civil defence bodies 
should not be requisitioned if that action might jeopardize the 
protection of the civilian population. 

19. His delegation had reservations with respect to the ICRC view 
that requsition should be dealt with under The Hague Regulations of 
1907. Such a course would imply the postponement of the prepara~' 
tion of a treaty for a long time or indeed the abandonment of the 
idea of a treaty on the subject. Accordingly, his delegation, 
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together with the delegations of Denmark, Finland, Norway, the 

United Republic of Tanzania and Yugoslavia, proposed to submit 

an amendment to article 56 of draft Protocol I. 


20. His delegation considered that the text of other articles, for 
instance, articles 55 and 59, needed improvement. 

21. He trusted that there would be opportunities f:'r furthe:.' 

comment on civil defence at the third session of the Conference. 


22. Mr. KOKAI (Federal Republic of Germany) said that his 

delegation considered civil defence a matter of great importance. 

It was nearly twenty y~ars since civil defence organizations had 

been set up in the Federal Republic of Germany and constructive 

and valuable experience had been obtained. His delegation was 

convinced'thata sufficient number of objective facts were 

available fora correct assessment of the importance of civil 

defence. 


23. Civil defence was not simply a relief organization without a 
combatant 'status, nor was it only a means of providing assistance 
to humanitarian organizations. Civil defence was a humanitarian 
instrument in its own right which met the modern needs of mankind. 
Because of technological developments, humanitarian needs could 
only be met by ~rotection and care of the wounded and the sick. 
Day-to-day life was now dependent on technical and technC"~_ogical 
consistency, Minor disturbances might have serious consequences 
for large groups among the civilian population, affecting their 
vital livin~ needs. Increased protecti~n was therefore necessary. 
A protective organization capable of coping with all the technical 
requirements and equipped to carry out its task at any time \'TaS 

required. That was what was rr,eant by civil ciefence. 

24. He was glad that the Chairman had given the Committee an 
opportunity f~r a general exchange of views on the subject. which 
would undoubtedly be one of the m0st imp':lrtant questions to be 
dealt with at the third sesslon ~f the Conference. The procedural 
course which the Chairman had choseL was both logical and sound. 

25. His delegation wholeheartedly supported the ICRC text, the 
provisions of which were extremely well balanced and apprvpriate to 
the duties which civil defence had to carry (Jut. There were no , 
proposals in the ICRC te~':t which could pose organizational proble)ls 
for countries facing special situations. 

26. It could not agree with the obj ections .which had been rai3ed, 
based on the fictitious argument that since the entire population 
always took part in armed confllcts no special protection of the 
civil protection s~rvices was required. 
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27. His delegation was also in general agreement with the detailed 

provisions of the ICRC text but had a few preliminary comments to 

make on the various articles. 


28. With regard to article 55~ it was his delegation's understanding 
that the special protection for the civil defence services and their 
staff did not apply only to occupied territory but also to combat 
zone-s . 

29. As far as article 58 was concerned, it would follow with great 

interest any arguments which might be advanced for or against 

permitting civil defence personnel to carry small arms. 


30. Concerning article 59, it considered that a special marking 

should be provided for the personnel, buildings, equipment and 

means of transport. For the civil defence health services, the 

emblem of the Red Cross would be the determining factor. 


31. He would comment on articles 60 and 61 on another occasion. 

32. Mr. MARTIN (Switzerland) said that his delegation, which 

considered civil defence to be of great importance, was glad that 

the Committee had been given an opportunity to hold a preliminary 

discussion on it and its position within the framework of the new 

Protocol. 


33. Switzerland had been concerned with the problem since 1934, 
and was well aware hOliI much the civilian population suffered as a 
resul t df chemical warfare and the' use uf incendiary bombs. Indeed, 
the casualties among the civilian population were now proportion
ately higher than among the armed forces. 

34. He thought it would be well to take advantage of the general 
discussion to dispel the misgivings which had been voiced as a 
result of the Conferences of Government Experts. Some of their 
proposals had caused his delegation some concern, for it would have 
preferred a simpler arran~ements in which certain provisions would 
be dealt with in an annex to draft Protocol I. Other experts had 
pointed out that the regulations relating to medical personnel 
were compulsory and that the same should be the case for civil 
defence personnel. There had, in fact, been one school of thought 
in favour of very simple prov~sions in order to avoid any diff 
iculties in cases where differences existed between Red Cross 
personnel and civil defence personnel, while a second school of 
thought had wanted the duties of civil defence personnel to be 
specified. The latter school of thought had prevailed. He was 
glad that the ICRC had adopted the same approach. His delegatio~ 
felt that detailed regulations would lead to greater homogeneity in 
the civil defence forces of different countries. It was accordingly 
in favour of a distinctive emblem for the civil defence services and 
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the Red Cross. In that way the humanitarian principles set forth 
in the second paragraph of Article 63 of the fourth Geneva 
Convention of 1949 could be implemented. The Swiss army manual 
recognized the principle that civil defence organizations of a 
non-military character responsible for relief activities should 
be treated in accordance with that paragraph. 

35. In the development of the humanitarian law applicable to 

civil defence organizations the Conference would be developing 

the principles embodied in draft Protocol I. 


36. While his delegation v-rholeheartedly supported the ICRC text, 
it might wish to refer to points of detail later. It was obvious, 
for example, that it would be essential to have a further discussion 
concerning civil defence organizations which were at one and the 
same time military and civil. Civil defence 0rganizations 
differed in different countries with regard to both their objectives 
and their structure. In Switzerland the civil defence services 
could be us~d in wartime and in peacetime emergencies. In the 
developing countries special services had been set up primarily to 
deal with peacetime emergencies but they would be taken over to 
deal with civil defence in wartime. Thus civil defence could be 
part of military defence. 

37. It might be necessary at the third session of the Diplomatic 
Conference to set up a sub-group to consider the subst~nce of the 
text submitted by the ICRC and the amendments to it, bearing in 
mind the close relationship between the articles in draft Protocol 
and the arti'cles on civil defence in draft Protocol II. 

38 •. Mr. SANCHEZ DEL RIO (Spain), referring to his delegation's 
amendments to articles 55, 56 and 57 (CDDH/II/234), said that the 
ICRC representative had pointed out that in some cases civil defence 
forces were eXClusively civilian, that in others they came under 
the police and in yet others under the armed forces. That 
classification, however, was not necessarily comprehensive; there 
might .be hYbrid bodies whose functions were purely civil but some 
of whose personnel were drawn from the armed forces. In such 
circumstances it would be wrong for the text to afford protection 
only to civilians engaged in civil defence. In the developing 
countries, it was necessary to calIon whatever bodies were 
available to deal with emergencies and to provide civil defence. 
They might Le the police force, the armed forces or other bodies 
which were not strictly civil defence services. The Spanish 
amendment, which could not be regarded as a substantive amendment, 
was designed to cover such situations. 

39. His delegation was in favour of the inclusion of article ~5 
in chapter VI. 

I 
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40.- Mr. H0STMARK (Norway) stressed the importance of providing 

protection for civil defence organizations. 


41. On the whole, his Government took a positive attitude towards 
the principles outlined in the ICRC text. He would not discuss 
the details at the present time but wished to make two points 
concerning the principles. First, his delegation was 0f the 
opinion that protection should be provided only for civilian bodies. 
Secondly~ paragraph 2 of article 55 gave rise to certain problems 
because it dealt with the question of which persons should be 
protected; he felt that it deserved closer attention. 

42. Mr. ONISHI (Japan) said that his delegation accepted the 

principle of extending draft Protocol I to cover activities of the 

kind referred to in article 54. There was, however, a matter 

which he would like to ask othe~ delegations to consider at the 

third session. As the representative of Denmark had pointed out, 

the situation varied from country to country. In Japan, for 

example, there was no nrganization responsible for the whole of 

those activities, although there were bodies which ~ere responsible 

for parts of them. In that connexion he welcomed the comments 

of the representatives of Denmark and Spain. It might be counter

productive, however, to go too far in providing for the differing 

situations in different countries! since too much detail might 

result in meaningless provisions which would lead to a country 

being flooded by distinctive civil defence signs. It was 
essential to ensure that the distinctive sign was used only for 
civil defence organizations as distinct from normal civilian bodies. 

43. Mr. MAKIN (United Kingdom) said that, on the basis of his own 

practical experience in the Second World IlTar, he wondered whether 

the present texts on civil delence were entirely satisfactory and 

whether they fully covered the te~porary personnel that were needed 

to operate the civil defence in wartime. 


44. The definitions clearly needed careful study. In particular, 
the words "inter alia" at the end (If the opening paragraph of 
article 54 were inappropriate and he would be submitting an amend
ment proposing their deletion. 

45. He also intended to submit amendments on the foll~w~ng points. 
First, he considered that~ for their own protection and that of the 
military personnel opposing them, civil defence personnel should 
not be armed in the situations covered by article 55. Secondly, 
for countries like his own which had not and did not intend to have 
organizations of the kind referred to in a~ticle 55, ordinary 
civilians who performed civil defence duties under Government 
authority or on their own initiative should not lose their protection 
by so doing. 
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46. Another question which was likely to give rise to ,)roblems 

and which would have to be faced at +:he third sessinn as·the role 

of the police. The duty referred to in article 54 (e) was surely 

a duty of the police, who would be civil defen~e personnel under 

that definition. The police, however, had a diffe~ent status in 

different countries, sometimes civilian, sometimes military and 

sometimes a mixture of the two. 


47. Mr. HARSONO (Indonesia) said that civil defence functions as 

defined in article 54 were carried out in every country, but the 

way they were organized might differ from country to country. In 

the newer countries particularly, many of those functions were 

performed by military bodies since they were usually the best 

organized and the most experienced. In some countriesci"vil 

defence was carried out by military personnel because it was part 

of national defence. It was essential, therefore, that all civil 

defence per~onnel should have equal'protection. It was not 

realistic to regard civ{l defence as a purely civilian exercise. 


The .committee agreed to postpone further discussion of draft 

Protocol I, Part IV, Sectio_n 12 Chapter VI until the third sess ion 


CONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued) 

Article 30 - Respect and prc~ection 

Article 31 - Definition 

48. The CHAIRMAN invited the Committee to hold a preliminary 
discussion '3f articles 30 and 31 of draft Prutocol II, correspondi~ig 
to the articles on civi: defence in draft Protocol I. 

49. Mr .. de MULINEN (International Commhtee of the Red Cross) said 
that, although there were some general indications concerning civil 
defence in the Geneva Conventions, there was nothing in cOlTJr.1on 
Article 3. Part V, Chapter II on civil defence in draft Protocol 
II was breakinG new ground. The provisions in draft Protocol II 
were shorter than those in draft Protocol I and had to concentrate 
on essentials. Article 30, ltJhich dealt with respect and 
protection~ was concerned solely with civil defence personnel. 
Its provisions were general and were not concerned with whether the 
tasks were carried out at the request of the authorities or on the 
personnel's own initiative. Article 31 - Definition, listed the 
tasks that were thought to come under civil defence, using similar 
wording to that of draft Protocol I. A number of new ideas had 
been intr6duced ~ince the ICRC text of the draft Additional 
Protocols had been drawn up. 
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50. Mr. SCHULTZ (Denmark) said that he had read with interest the 
Canadian delegation's comments to its amendment to draft Protocol 
II, (CDDH/212), in particular the last sentence of the third 
paragraph of the letter dated 24 March 1975, which referred to 
Canada's 0bjective of a "relatively more simpie protocol stressing 
victim-oriented practical protection". That would mean that a 
few simple rules would be needed on the aspect of civil defence 
which was as victim-oriented as the provisions concerning the sick 
and wounded. Since it would not be appropriate to repeat all the 
provisions of draft Protocol I, the proposed short paragraphs in 
draft Protocol II were a sensible idea. His delegation, however, 
had some reservations. In the first place, there was no mention 
of the need for a distinc-sive emblem in non-international conflicts, 
in order to make civil defence personnel and units recogni~able. 
The distinctive emblem of the Red Cross (Red Crescent, Red Lion 
and Sun) had been introduced in draft Protocol II and it was a 
logical necessity that a short article on the civil defence emblem, 
based on article 18, should also be included. Secondly, there 

was no provision to the effect that civil defence personnel, 

material buildings and transport should not be attacked or destroyed, 

comparable to article 55, paragraph 3 of draft Protocol I. The 

absence of such a provision might lead to false counter conclusionfl 

tetween the two Protocols. 


51. He did not agree with certain delegations that seemed to be 

in favcur of deleting the provisions on civil defence: civil 

defence was a local function and should be protected in both non~ 


international and international conflicts. Civil defence might 

well exist on the rebel side. LOcal civil defence functions were 

p~rformed on both sides and deletion of the provisio,ns on civil 

defence would be a retrograde step in the Conference's humanitarian 

work. 


52. His delegation "rished to emphasize the need for a few short, 

concise, victim-oriented provisions on civil defence in draft 

Protocol II. 


53. f1Ir. MARTIN (Switzerland) fully endorsed the Danish represen·~ 

tative's views concerning draft Protocol II. 


54. Mr. GREEN (Canada) said that it was precisely on the basis of 
the comment quoted by the representative of Denmark that his 
delegation considered that the provisions on non-international 
armed conflicts should be as simple as possible. In such conflicts, 
the people on both sides normally belonged to the same nation. 
There was a risk that even the simple provisions proposed in 
articles 30 and 31 of draft Protocol II might introduce unnecessary 
complications which would make it harder for humanitarian law to be 
respected in such conflicts. The introduction of provisions that 
were unlikely to be complied with might destroy the whole Protocol. 
In his opinion, there was no need for special provisions on civil 
defence in draft Protocol II. 
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55. Mr. CHOltlDHURY (Bangladesh) said that his delegation fully 
supported the principles embodied in the ICRC text. It was 
essential in both international and non~international conflicts 
for civilian personnel to be given the respect and protection 
necessary to enable them to perform their duties efficiently 
for the benefit df the persons involved in conflicts. He 
accordingly supported the adoption of the provisions on civil 
defence in both draft Protocols. 

56. r~r. H0STMARK (Norway) said that he fully supported the 
principles expressed by the representative of Denmark concerning 
draft Protocol II. 

The meeting rose at 12.45 p.m. 
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SUMMARY RECORD OF THE FIFTY-SECOND MEETING 

held on Thursday~ 10 April 1975~ at 3.20 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/1) (continued) 

Report of the Drafting Committee on articles 26? 26 bis, 27 to 29 
(CDDH/II/306) 

1. The CHAIR~ffiN called on the Chairman of the Drafting Committee 

to submit the report of that Committee on articles 26, 26 bis 2 27 

to 29 (CDDH/II/306). 


2. Mr. SOLF (United States of America), Chairman of the Drafting 

Committee, said that the Committee had established the text of 

articles 26~ 26 bis, 27. 28 and 29 of draft Protocol 13 with the 

help of the Rapporteur. and regretted that it had not had enough 

time to complete the drafting of the three other articles. Once 

those articles had been approved by the Drafting Committee, they 

would be reproduced as an addendum to that Committee's report 

(CDDH/II/306). 

Proposed new article 26 - Protection of medical aircraft (concluded) 

3. Mr. BOTHE (Federal Republic of Germany). Rapporteur of the 

Drafting Committee, said that the Committee had drafted the five 

articles (articles 26 J 26 bis j 27 ~o 29), whose text appeared in 

the reportj on the basis of the ICRC text~ the text Qf amendment 

CDDH/II/82/Rev.l and the comments made during the discussions. 


4. During the consideration of the report he would point out some 
drafting corrections to be made to the text of the various articles. 
So far as the Russian version was concerned 2 the Russian-speaking 
delegations reserved the right to inform the Language Services j 

where necessary, of any drafting corrections that should be made. 

5. He pointed out that, as article 21 had been adopted, there 
was no further need for foot-note 1 in the report; it should there
fore be deleted. 

6. Replying to a question by the representative of the Philippines. 
he said that, with reference to foot-note 2, the protection granted 
medical aircraft was subject to the provisions of Part II, including 
the definitions which contained important limitations with respect 
to that protection. If those definitions at a later stage of the 
drafting process were removed to another Part of the Protocol it 
would be necessary to refer) not to the "present Part" but to the 
"present Protocol". 

http:CDDH/II/SR.52


CDDH/II/SR.52 - 590

7. The CHAIRMAN, noting that there were no other comments with 
regard to artlcle 26, said that the Committee appeared to be 

prepared to adopt it by consensus. 


11
Article 26 was adopted by consensus.

Proposed new article 26 bis - Medical aircraft in areas not 

controlled by an adverse Party (concluded) 


8. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee~ said that in the Spanish version the words 
"de los sistemas" in the last sentence of the article should be 
deleted. In the French version,the words "du present Protocole" 
should be inserted after the words "ei l'article 30 1i 

• 

9. The expression "on and over". in the Enzlish version, had 
been translated into French by the word lidans li and into Spanish 
by the word nen". The Drafting Committee had chosen those terms 
on the understanding that medical aircraft would be protected as 
provided in article 30 of draft Protocol I~ while flying~ while 
on the ground and while afloat on water. 

10. The CHAIR~illN said that, in the absence of any comment on 
the article, he would consider that the Committee was prepared 
to adopt it by consensus. 

2/
Articl~26bis was adopted by consensus.

Proposed new' article 27 - Medical aircraft in contact and 
similar zone~ (concluded) 

11. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, pointed out that the word iiandllin the English 
version of the title of the article should be replaced by the word 
"or" and that in the French version the word "zones!1 should be 
added after the w()rds Il zone de contact au". In the Spanish 
version, the word Hoperaranl1 in the last sentence of paragraph 1 
should be replaced by the 1-Jerd 170perenll and the words ila fuego 
directo desde el propio terreno H in paragraph 2 should be 
replaced by the words lia tiro de punterla directa ll 

• 

1/ For the text of article 26 as adopted) see the report of 
Committee II (CDDH/22lJHev.l, annex II). 

2/ For the text of article 26 bis as adopted) see the report of 
Committee II (CDDH/22l/Rev.~annex II). 
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12. With regard to paragraph 23 the definition adopted by the 
Drafting Committee for the expression "contact zone" corresponded 
grosso modo to the definition proposed by the Joint Working Group 
in document CDDH/II/266 - CDDH/III/255. The Drafting Committee 
had, however~ decided to add as a clarifying example, some 
reference to ~ military scenario: "especially where they are 
exposed to direct fire from the groundil.That phrase would be 
clear ~o any military persons who were asked to apply it. For 
non-military people j it might be explained that direct fire was 
any shooting where the person shooting had his target in sight, 
as distinguished from indirect fire 9 where the gunner did not see 
the target but directed the shooting on the basis of data other 
than his own vision. 'Jlhe term "area on land II had been chosen to 
exclude naval engagements where there was, strictly speaking, no 
"contact zone". It was understood, however, that the term 
included rivers, shallow waters and beaches where fighting could 
take place in the same way as anywhere on other land areas. 

13. Mrs. DARII~ffiA (Mongolia) said that in the English version 
of article 27, paragraph 1, the term "medical aircraft" was in 
the singular. She asked if it should be construed collectively. 

14. She also asked whether the definition of "contact zone" in 

paragraph 2 was valid only for the paragraph in question, or 

whether it had a wider significance. 


15. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee" replied that the term Ilmedical aircraft li in 
English 'was collective. The definition of "contact zone" 
applied to article 27 only. 

16. Mr. CLARK (Australia) said that, in view of the questions 
asked by the representative of f10ngolia and the Rapporteur's 
explanations, he would suggest that a phrase should be added to 
paragraph 2 explaining that the contact zone in question was that 
described in paragraph 1 of the same article. 

17. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, suggested that, in order to satisfy the 
representative of Australia without unnecessarily overloading 
paragraph 2, the COITh'11ittee should brin~ the problem to the atten
tion of the Drafting Committee of the Conference by way of a note, 
He thought it quite likely that article 27 would be the only 
article in which those terms were used, in which case any further 
explanation in paragraph 2 was superfluous. 

18. The CI-IAIRJ.1AN proposed that a foot-note along the lines of 
foot-note 2 to article 26 should be provid~d for article 27. 

It was so agreed. 
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19. The CHAIRMAN said that, if there were no further comments 

on article 27, he would consider that the Committee was prepared 

to adopt it by consensus. 


Article 27 was adopted by consensus. 2/ 

Proposed new article 28 - Medical aircraft in areas controlled 

by an adverse Party (concluded) 


20. Mr. BOTHE (Federal Republic of Germany)~ Rapporteur of the 
Drafting Committee 3 said that the following corrections should be 
made in article 28: first, the word "soit" in the first sentence 
of paragraph 2 of the French version should be deleted. Secondly, 
the word "toll should be inserted before the word "inform" in t6e 
first sentence of paragraph 2 of the English version. Thirdly, 
a comma should be added after the words "del mismo" in the first 
sentence of paragraph 2 of the Spanish version. 

21. Mr. MALLIK (Poland) said that he feared that the last 
sentence of paragraph 2 might give rise to some confusion. He 
would prefer the words "to safeguard the interests of the adverse 
Party" to be replaced by "to safeguard the interests of the said 
Partyfi . 

22. The Drafting Committee h2d contemplated some such formula 
as fitaking its own safety into account". but that seemed to him 
to be unnecessary, since a Party to a conflict never acted other
wise than in its own interests. 

23. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said that he saw no reason why the Polish 
representative's proposal for the replacement of the words 
"adverse Partyif by fisaid Party'; should not be accepted, in order 
to avoid repetition. 

24. In the case of a medical aircraft violating the airspace 
controlled by an adverse Party, it was possible to think of 
various measures that would be difficult to describe: for 
instance, sending another aircraft to order the medica-l aircraft 
to follow it. All such measures had one sole purpose - to safe
guard the interests of the Party concerned. That was the only 
wording that the Drafting Committee had found to describe the 
situation. 

25. Mr. MARTIN (Swit~erland) thought that it would be advisable 
to accept the Polish representative's suggestion in order to avoid 
repetition of the words "adverse Partyfi, although he saw no reason 
why some such phrase as "other measures for safeguarding its own 
interests U or "its own safety'? should not be used. 

}/ 	 For the text of article 27 as adopted, see the report of 
Committee, II, (CDDH/221/Rev.l, annex II). 
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26. Mr. BOTHE (Federal Republic of Germany)~ Rapporteur of the 
Drafting Committee, pointed out that the Drafting Committee had 
considered the possibility of employing the term "its own interests" 
but that some delegations had thought that term imprecise since it 
might be construed as referring to tbe interests of the aircraft 
itself. It had consequently been thought better to repeat the 
expression "adverse Party". The only way of avoiding repetition 
would be~ as the Polish representativ~ had suggested~ to replace 
the words "the adverse Party" by "the said Party". 

27. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that he had taken part in the work of the Drafting Committee and 
that in the Russian version it was equally impossible to know 
whether the interests of the aircraft or of the territory over which 
it was flying were to be safeguarded. He agreed that the term lithe 
said Party" was clearer. 

28. Mr. SOLF (United States of America) said that he could accept 

the Polish representative's suggestion~ which had been supported by 

the Rapporteur of the Drafting Committee~ to replace the words "of 

tbe adverse Party" by "of the said PartyH. 


It was so agreed. 

29. Mr. CLARK (Australia) wondered whether it might not be 
advisable to make the last phrase of paragraph 2 mbre specific by 
adding the words "a reasonable" before Htime". 

30. Mr. BOTHE (Federal Republic 'of Germany)~ Rapporteur of the 
Drafting Committee 3 pointed out that earlier in the sentence it was 
provided that "every reasonable effort shall be made". It could 
therefore be assumed that the time allowed would also be reasonable. 
It accordingly seemed not only undesirable but ~uperfluous to 
repeat the word "reasonable". 

31. Mr. CLARK (Australia) said that he was satisfied with that 
explanation and would not press his point. 

32. The CHAIRMAN inquired whether the Committee was prepared to 
accept article 28~ as orally amended, by consensus. 

41Article 28 was adopted by consensus.

For the text of article 28 as adopted 9 see the report of 

Committee II (CDDH/221/Rev.l, annex II). 


41 
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Proposed new article 29 - Restrictions on operations of medical 

aircraft (concluded) 


33. Mr. BOTHE (Federal Republic of G~rmany), Rapporteur of 
the Drafting Committee 3 said that there were a number of 
corrections to be made to the text of the repo~t (CDDH/iI/306). 
In the English version, the word "operations" in the title 
should not appear with an initial capital. In the French 
version of the title, the words "des operations" should be 
replaced by "d'emploi". In order to harmonize the text of 
paragraph 1 with that of paragraph 4 of article 12 of Protocol I~ 
the words "in an attempt" should be inserted after the words 
"shall not be used", the corresponding insertions in French and 
Spanish being "tenter dell and "trater de". In the first sen
tence of the French version the word "essayer" should be 
~eplaced by "tenterll. Paragraph 4 of the English version 
should start with the words "While carrying out the flights". 

34. Paragraph 2 of the article should be interpreted in the 
following way: medical aircraft might not carry persons or 
cargo not included in the definition of "medical transportation". 
That definition did not include the transportation of the dead. 
It was understood 3 however, that the protection of medical air 
craft did not cease if they were carrying the bodies of persons 
who had died duriDg the flight. 

35. Mr" MAKIN (United Kingdom) said that the Rapporteur's 
observations- concerning paragraph 2 applied to other forms of 
medical transport and to hospitals. 

36. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 
that~ since there was a special section of the Protocol relating 
to deceased persons) there was no need to raise the matter in 
connexion with article 29. 

51Article 29 was adopted by consensus.

2/ 	 For the text of article 29 as adopted 3 see the report of 
Committee II (CDDH/22l/Rev.l~ annex II). 

http:CDDH/II/SR.52


- 59S -	 CDDH/II/SR.52 

Proposed new Section I bis (replacing proposed article 18 bis) 

(continued)* 


Report of the Working Group (CDDH/II/271 and Add.l and 2) 

37. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 

Drafting Committee and Acting Rapporteur of the Working Group, 

read out document CDDH/II/271/Add.2, in which the Working Group 

recommended that Committee II should postpone a decision on the 

final text of the proposed new Section I bis until the third 

session. 


38. The CHAIRMAN said that the Working Group's recommendation 

was in line with what had been agreed verbally. The Sect'ion 

could be thoroughly studied by delegations before the third 

session, at the beginning of which the Working Group would be 

set up again; it was therefore only logical to defer any deci

sion on the matter until then. He suggested that the Committee 

should take note of the Working Group's report. 


39. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee and Acting Rapporteur of the Working Group, 
said that on the preceding day the Working Group had considered 
how the Committee could take note of its report and had suggested 
the following text: 

"Committee II takes note of the report of the Working 
Group contained in document CDDH/II/271 and accepts the 
pfoposal contained in paragraph 3 of the Working Group's 
report (CDDH/II/27l/Add.2), for the reasons stated in that 
report.". 

40. The CHAIRMAN suggested that the Committee should adopt that 
text. 

It was so agreed. 

The 	 meeting rose at 4.40 p.m. 

* 	 Resumed from the forty-ninth meeting. The decision on the 
final text will be taken at the third session. 
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SUMMARY RECORD or THE FIFTY-THIRD flliETING 

held on Monday, 14 April 1975, at 10.30 a.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF DRAFT PROTOCOL I (CDDH/l) (continued) 

Proposed new article 30 - Agre~ments and notifications concerning 

medical aircraft (concluded) 


Report of the Drafting Corrmittee (CDDH/II/314) 

1. Mr. SOLF (United States of America), speaking as Acting 
Chairman of the Drafting Committee~ stressed the importance of 
article 30, which concerned notifications and agreements essential 
for guaranteeing the safety of medical aircraft operating in 
contact zones) particularly when such aircraft flew over enemy 
territory. The article was all the more important in that the 
Committee had decided not to deal with notifications in one article 
but to insert separate articles covering medical transport by sea 
and by air. 

2. When considering paragraph 5, the members of the Drafting 
Committee had discussed the question of the level at which notifi 
cation should be made, The Working Group of the Drafting Committee 
which had dealt with that question had felt that the level at which 
such notifications and agreements were made was not of great 
importance but that what mattered 'above all was that such notifica
tions and agreements should be made as rapidly as possible. That 
was the reason for the present drafting of paragraph 5. 

3. Mr. SANCHEZ DEL RIO (Spain). Rapporteur of the Drafting 
Committee. drew attention to some corrections to be made to 
article 30. In the English and French texts of the title the 
words "Agreements and Notifications" should be transposed. In 
paragraph 1 of the French text the word Hmodifications" should be 
replaced by. the word I1 no tifications" and the words "sera effectue" 
should be replaced by the words "s'effectue ii 

• The Spanish text 
should read "los articulos 27~ 28, 0 32". 

4. In paragraph 2 of the French text, the words liaccusera 
receptiond'une telle notification il should be replaced by the words 
"en accusera r§ception 't , A similar change should be made in the 
Spanish text in order to avoid repetition of the use ot the word 
"notificacion", 
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5. Paragraph 3 (c) of the French text should read: "une 

proposi tion raisonnab Ie des modifications de la demande-.-.. ". 

The English and Spanish texts should be amended along the same 

lines. The words "ou Ie temps en question" in paragraph 3 (c) 

should be replaced by the words "pendant la p~riode consid~r~i". 


6. Paragraph 4 would become paragraph 5. In the French text, 
the word "aussi"~hould be inserted after the words "Les Parties 
prendront" and the word ifrapidement" after the words "soit diffus~", 
the English and Spanish texts beinz amended accordingly. In 
addition, there were some purely drafting changes to be made to 
the English, French, and Spanish texts of that paragraph. 

7. The CHAIRl\'lAN proposed that the Committee should adopt 
article 30, as amended, by consensus. 

1/It was so agreed.

CONSIDERATION OF DRAFT RESOLUTION ON THE NEED FOR NATIONAL 
CO-ORDINATION ON RADIOCOMMUNICATION MATTERS RAISED IN THE 
TECHNICAL ANNEX TO DRAFT PROTOCOL I 
(CDDH/II/30S and Add.l) 

S. Mr. KASER (Switzerland) announced that) in addition to the 
sponsors mentioned jn document CDDH/II/30S/Add.l, the delegations 
of Algeria, Indonesia, Iraq and Saudi Arabia had asked ·to join 
the sponsors of draft resolution CDDh/II/308. 

9. In sub-.paragraph (c) of the preample to the draft resolution, 
the word "Maritime" sho~ld be inserted after the word "World". 
Itwotlld also be preferable to replace the words "Resolves to 
invite" by the word "Invites". 

10. The CHAIRMAN said that] from the legal point of view, it 
would be necessary to replace the words "each High Contr-acting 
Party" by the phrase "the Governments represented at the present 
session". 

11. Mr. SOLF' (United States of America) associated his delegation 
with the statement made by the Chairman and suggested that the 
words "the Governments represented at the present Conference" 
should be used. He was also in favour of replacing the words 
"Resolves to invite" by the word "Invites". 

11 	 For the text of article 30 as adopted, see the report of 
Committee II (CDDH/221/Rev.l) annex II). 
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12. Mr. MATTHEY (International Telecommunications Union) said 

that the proposed changes met with his approval. 


13. Referring to the sponsors of the draft resolution~ he pointed 
out that the Indonesian delegation had indeed expressed the wish to 
be considered a sponsor~ but that the delegations of Algeria, Iraq 
and Saudi Arabia had not yet announced their final decision 3 

although they had stated that they endorsed the text. 

14. When the draft resolution had been approved~ he would like 

to make a statement on the procedure to be adopted with regard to 

the .r.esolution. 


15. Mr. MAKIN (United Kingdom) said that his delegation would 
prefer the words "Resolves to request each Government invited to 
the Conference". In fact 3 it was of particular importance to 
call upon the Governments which had been invited to the Conference 
but had not attended~ since those which had taken part in the 
Conference were already conversant with the subject. 

16. Since it was the Committee's intention to submit the draft 
resolution to the plenary Conference for adoption~ he felt that it 
would be regrettable if the only resolution adopted by the plenary 
Conference 3 after two sessions 3 were to be a resolution on tele
communications. He wondered whether it would not be preferable 
to submit the resolution as coming from the Commi t·tee ~ or in other 
words to replace the words "The Diplomatic Conference" by 
"Committee II of the Diplomatic Conference". 

17. The CHAIRMAN said that he would ask the General Committee~ 
wnich was due to meet that afternoon, for its views) but it seemed 
to him that it was the Conferences and not the Committee~ which 
could address itself to Governments. He pointed out that the full 
title of the Conference should appear at the beginning of the draft 
resolution. The suggestion made by the United Kingdom represen
tativeseemed to be very much to the point. It was~ in fact, more 
accurate to speak of the Governments "invited li to the Conference 
than of the Governments "represented" at the Conference. 

18. Mr. ONISHI (Japan) said that~ at its fiftieth meeting 
(CDDH/II/SR.50), the Committee had decided to request Governments 
to make the necessary arrangements for sending telecommunication 
experts to the third session of the Conference. 

19. Mr. MATTHEY (International Telecommunication Union) said that 
such a decision had indeed been taken and the fact should be 
mentioned in the Committee's report; the resolution under 
consideration dealt only with the steps to be taken by Governments, 
between the present session of the Conference and the next~ to 
organize consultations and co-ordination at the national level. 
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20. M~. MARTIN (Switzerland) pointed out that if the resolution 
was addressed to Governments~ it should not "Invite" but ~Request" 
them, and so forth. He agreed that even if it was the only 
resolution referred to the plenary Conference~ its importance 
required that it should be submitted with a view to its adoption. 

21. The CHAIRMAN pointed out that the resolution could be 
addressed to "High Contracting Parties H only in cases where a 
treaty already existed. In the present instance~ the resolution 
was addressed to the Governments invited to the present Conference. 
He therefore suggested that the wording advocated by the Swiss 
representative, namely, HRequests all the Governments invited .•• " 
should be used. 

It was so agreed. 

Draft resolution CDDH/II/308 and Add.l, as amended, was 
adopted by consensus. 

22. Mr. MATTHEY (International Telecommunication Union), 
referring to questions of procedure, said that the Committee had 
decided at its fiftieth meeting (CDDH/II/SR.50), first, that the 
Technical Sub-Committee on Signs and Signals should meet during 
the second and third weeks of the third session of the Conference, 
and, secondly, that Governments especially interested in the 
matters dealt with in the report of the Technical Sub-Committee 
(CDDH/49/Rev.l, annex II), should consider including tele
communications experts in their delegations to the third session 
of the Conference. He hoped that the' Chairman, when submitting 
the report of Committee II to the plenary Conference, would draw 
the. attention of all delega.tions to the action required between 
the second and third sessions of the Conferences as well as to 
the tw6 decisions just mentioned. He also hoped that the 
Chairman would ask the plenary Conference to instruct the 
Secretary-General of the Conference to communicate resolution 
CDDH/II/308 and Add.l and the two decisions in question to all 
Governments, and to make specific reference to the two decisions 
o[ Committee II~ in his letter of invitation to the third session, 
addressed to all Governments and to the three inter-·governmental 
organizations concerned, namely~ the International Civil Aviation 
Organization (ICAO). the Inter-Governmental Maritime Consultative 
Organization (IMCO) and the International Telecommunication 
Union (ITU). 

23. The CHAIRMAN said that such was his intention. In accord
ance with the usual practice~ the Secretary-General should be 
requested to bring the text of the resolution just adopted by the 
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Committee to the attention of all Governments~ and he accordingly 
suggested that a sentence to that effect should be added to the 
resolution just adopted. 

It was so agreed. 

24. Mr. MAKIN (United Kingdom) requested that the words 
"Governments specially interested"~ contained in the decision 
taken by the Comnittee at its fiftieth meeting~ should be stressed~ 
since it was important that the Technical Sub-Committee should not 
include an unduly large number of experts s as that would tend to 
slow down its work. 

25. Mr. ~~TTHEY (International Telecommunication Union) replying 
to a comment by Mr. URQUIOLA (Philippines)3 said that his organiza
tion had decided to send a circular within the next two weeks to 
all member States of the ITU, transmitting the IFRB memorandum 
relating to the need for national co-ordination in radiocommunica
tion matters (CDDH/213)~ together with the text of the Committee's 
resolution and of the decisions relating to it. 

MEMORANDm'I OF THE INTERNATIONAL FREQUENCY REGISTRATION BOARD 
RELATING TO THE NEED FOR NATIONAL CO-ORDINATION ON RADIO
CmlIMUNICATION MATTERS (CDDH/213) 

26. Mr. MATTHEY (International Telecommunication, Union) said that 
the memorandum appeared on the Committee's agenda because it was 
mentioned in resolution CDDH/II/308 and Add.l. 

27. The memorandum was the information document which had been 
,requested 	when he had drawn attention to the difficulties 
encountered as a result of the incompatibility between the proposed 
wording of the annex to draft Protocol I and certain provisions of 
the existing International Telecommunication Convention~ namely 
the Radio Regulations. 

28. The annex to document CDDH/213 was not a final text because 

the ITU secretariat had not yet published the revised version. 

Its purpose was simply to enable telecommunication experts to 

compare the existing Regulations with the provisions which the 

Conference proposed to include in the annex to draft Prot6col I~ 

It was therefore an information document, and the Committee need 

only take note of it. 


The Committee took note of the memorandum (CDDH/2l3). 
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REPORT OF Trt~ TECHNICAL SUB-COMMITTEE ON SIGNS AND SIGNALS 

(CDDH/49/Rev.l, annex II·) (continued)* 


29. The CHAIRMAN invited the ICRC representative, who wished to 
give some technical details concerning the report of the Technical 
Sub-Committee on Signs and Signals (CDDH/49/Rev.l, annex II), to 
address the Committee. 

30. Mr. EBERLIN (International Committee of the Red Cross), 
referring to what had been said on the subject of the identifica
tion by sonar of hospital ships and other medical craft, said that 
the ICRC had done some research and made a few tests in that field 
which had shown that acoustic frequencies of 3, 6 and 12 kHz could 
be used. Indeed, rather extensive ranges could be covered with 
relatively weak transmitters. For example, with 100 watts, Morse 
acoustic signals had been transmitted in water over a distance of 
roughly ten kilometres. As to sound~propagation in water, it was 
recognized that the identifying acoustic signal was not necessarily 
detected by passive under-water sonar devices if the sound of the 
medical craft was not so detected. 

31. Mathematical models had provided a means of carrying out 
tests in fresh water (in Lake Geneva). Those tests could be 
repeated in salt water on the frequencies he had mentioned. 

32. That type of 'signal could be discussed again in the course 
of the work of the Technical Sub-Committee on Signs and Signals 
at the third session of the Conference. The ICRC would then be 
able to report on the results of the t~sts. 

33. --Some delegations had suggested that further tests should be 
made during the third session concerning the visibility of the 
distinctive emblem and the blue ~ight~ as had been done at Versoix, 
Switzerland, during the first session. The IeRC would therefore 
endeavour to arrange for the new tests j which were important, 
especially through observation and infra-red photography. 

rONSIDERATION OF DRAFT PROTOCOL II (CDDH/l) (continued)** 

Article 17 - Protection of medical units and transports 
(CDDH/II/298) (concluded) 

34. The CHAIRMAN called upon the United States representative to 
speak on the subject of article 17 of draft Protocol II. 

35. Mr. SOLF (United States of America) reminded the Committee 
that article 17 of draft Protocol II (CDDH/II/298) had been 
approved provisionally at the forty-fourth meeting (CDDHIII/SR.44) 
because at that time the Committee had not yet considered the 

* Resumed from the fiftieth meetinr,. 

** Resumed from the fifty-first meeting. 
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articles of draft Protocol I relating to medical transport by air. 
Since the Committee had now considered and adopted all but two 
articles on the subject, he wondered if it could not finally adopt 
the text of article 17 as a whole. 

36. Mr. BOTHE (Federal Republic of Germany) 3 Rapporteur of the 
Drafting Committee 3 said that the text of article 173 provisionally 
approved 3 which was reproduced in document CDDH/II/298 3 should be 
incorporated in annex II to the report. 

37. As the Committee had now adopted the corresponding prOV1Slons 
of draft Protocol 13 namely articles 22, 24 and 29, he saw no 
reason why the text of article 17 should not be finally adopted 3 

since the discussions on the corresponding articles of draft 
Protocol I had shown that there was no need to amend article 17. 

21Article 17 as a whole was adopted by consensus.

Article 19 - Prohibition of reprisals (continued)* 

38. The CHAIRMAN called upon the representative of Brazil, who 

wished to make a statement on article 19 of draft Protocol II. 


39. Mr. DUNSHEE de ABRANCHES (Brazil) said that; as a member of 
the Working Group on Reprisals) he could not accept the statement 
made by the Canadian representative at the forty-ninth meeting 
(CDDH/II/SR.49) which he had been unable to attend. According to 
the summary record of that meeting, the Canadian representative had 
informed the Committee that the Working Group had recommended that 3 

in the text of article 19 of the IeRC text of draft Protocol II, 
the word "reprisals" should be replaced by the words "acts of 
retaliation comparable to reprisal's n • When the terms of reference 
of the Working Group had been drawn up; the Brazilian delegation 
had proposed the following: "5. Possibility of the reaffirmation 
of the principle of prohibition of reprisals) envisaged in 
articles 4, 19 and 26 (paragraph 4) of Protocol II, without using 
the legal term 'reprisals'". 

CONSIDERATION OF THE DRAFT REPORT OF COMMITTEE II 
(CDDH/II/300 and Add.l) 

40. The CHAIRMAN called upon the Rapporteur of the Drafting 
Committee, who wished to make a few comments on the Committee's 
draft report (CDDH/II/300 and Add.l). 

2/ For the text of article 17 as adopted) see the report of 
Committee II (CDDH1221/Rev.l J annex II). 

* Resumed from the forty-ninth meeting. 
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41. Mr. BOTHE (Federal Republic of Germany) 3 Rapporteur of the 
Drafting Committee, said that the two decisions which had been 
taken at the current m~eting wo~ld appear in the report. He 
pointed out that owing to the urgency of the work there had been 
some difficulty in drawing up the draft report and there were a 
few errors in the text. The officers of the Committee had 
already noticed some and a corrigendum to the draft report would 
be issued the following day, so that the Committee could have-a 
correct text before it. 

The meeting rose at 11.55 a.m. 
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Sill1MARY RECORD OF THE FIFTY-FOURTH MEETING 

held on Tuesday, 15 April 1975, at 3.25 p.m. 

Chairman: Mr. NAHLIK (Poland) 

CONSIDERATION OF THE DRAFT REPORT OF COMMITTEE II (CDDH/II/300 and 
Corr.l, 3 and 4, and Add.l to 3) (continued) 

1. The CHAIRMAN invited the Rapporteur to introduce the draft 

report of the Committee (CDDH/II/300 and Corr. l~ 3 and 4 and 

Add.l to 3). 


2. Mr. MAIGA (Mali)s Rapporteur, said it waa a long document 

because the General Co~~ittee had instructed the Committee 

rapporteurs to base their reports on the report of the United 

Nations Conference on the Law of Treaties, held in Vienna in 

1968/69.l1 The report was thus a comprehensive guide to the 

Committee's discussions and action on all the articles and amend~ 


ments that had been submitted to its and was invaluable to small 

delegations like his own. 


3. Part One of the report contained an introduction, setting 
forth the organization of the Committee and its work; paragraphs 
8 and 9 described the method of work adopted by the Committee. 
Part Two described in detail the process of consideration of each 
article. Annexes I and II contained respectively a list of 
documents submitted to the Committee and the texts of the articles 
adopted by the Committee. 

4. The CHAIRMAN said that the French text was the authentic 
version. He invited comments on the draft report as a whole. 

5. Mr. MAKIN (United Kingdom) proposed that the words "In view 
of" at the beginning of paragraph 34 be repl~ced by the words 
"Subject to li 

: as indicated in paragraph 33, the article had been 
adopted subject to review of para8:raph 4 in the light of any 
decisions taken by Committee I concerning articles 74 et seq. 

6. In paragraph 202, he proposed that the words "did not propose" 
in the last sentence be replaced by the words Yiproposed no new 
article Yi , and that the following sentence be added at the end of 
the paragraph: "No delegation objected". As at present drafted, 
the sentence seemed to suggest that articles 22 and 25 of the ICRC 
draft might have to be considered at the third session. 

II United Nations publication~ Sales No. E.70.V.5 
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7. With regard to article 13 of draft Protocol 13 he had the 

impression that the text of paragraph 2 (d) as adopted by the 

Committee was not the same as the text in-annex II. He would 

welcome the comments of the Rapporteur on the point. 


8. With regard to article 18 of draft Protocol I) he proposed 

that in fo.ot-note 2 the words "indicative only" be inserted in 

brackets after the heading "Special cases"~ since the wording that 

followed was not the wording adopted by the Committee (see 

CDDH/II/283/Rev.l/Corr.l). 


9. With regard to the resolution in document CDDH/II/300/ Add.l, 
he pointed out that the annex 1!Jhich appeared on the back of the 
original draft (CDDE/II/308) had been omitted from the draft report. 

10. Lastly~ in the addition to paragraph 252 given in document 

CDDH/II/300/Corr.1 J the last line should read: "to include experts 

from their .national telecommunication administrations ll
 

• 

11. The CHAIRl'JIAN said that the Rapporteur vwuld reply to represen" 
tatives when they had all concluded their comments. 

12. Mr. MATTHEY (International Telecommunication Union) said he 
endorsed the comments of the United Kingdom representative concern
ing paragraph 252. ' 

13. Mr. GAYET (France) said that he had no objections to the draft 
report as a whole, but he had a number of dr?fting changes to 
propose to the French version) vJhich h'e would hand to the 
Rappo!'teur. In addition, there were three places where some 
redrafting was needed to make the meaning clearer: they were 
article 11, paragraph 1 of draft Protocol I) Fl.nd article 12 bis J 

paragraph 1) and article 16, paragraph 3 of draft Protocol Ir: 

14. The CHAIRMAN suggested that the representatives of France, 
Belgium -and Switzerland discuss the matter 1.vith the Rapporteur or 
the Legal Secretary. 

15. Mr. FIRN (New Zealand) said that paragraph 173 failed to 
reflect the fact that at its thirty,·third meet ing (CDDHIII/ SR. 33 3 

para.49)3 the Committee had also decided that Protocol II would 
include a provision on reprisals. He accordingly proposed that 
the following words be added to paragraph 173: lIand that the 
Protocol would include a provision on reorisals lY 

, 

16. The CHAIRMAN said he could confirm the point raised by the 
New Zealand representative but he recalled that one of the difficult 
ies which had arisen during the discussion had been how to avoid 
using the word "reprisals?? in Protocol II. He sugp::ested that the 
Rapporteur of Committee II and the Rapporteur of the Drafting 
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Committee be asked if they could find a suitable wording to be 
inserted in the report~ such as "measures comparable to reprisals il 

• 

The issue was one of the most important that had been discussed. 

17. Mr. DUNSHEE de ABRANCHES (Brazil) propoped that~ since the 
Committee had not completed its discussion of the question 
(CDDH/II/SR.49, paragraph 78), the following sentence be added at 
the' end of the paragraph: "At its forty-ninth meeting the Committee 
decided that further consideration of the matter be deferred until 
the next session of the Conference". 

18. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said 

that his delegation had received the full Russian version of the 

draft report, with its accompanying addenda and corrigenda, only 

that morning and had therefore not had sufficient time to study it 

carefully, let alone to compile , a list of errors. 


19. However, so as not to slow down the work of the Committee by 

lodging formal objections, his delegation was willing to discuss 

the draft report immediately but reserved the right to submit 

corrections to the final text. It vias an extremely wide-ranging 

report, and the complexity of the work involved in drafting it was 

fully understood by his delegation) who attributed the large 

number of errors in the Russian version to the difficulties of 

translation. For the moment, he would only mention four 

corrections which he would like to have made. 


20. First, in the last line of the Russian version of paragraph 1, 
the impression was given that Mr. ~1allik (Poland) had been unable 
to attend any of the meetings of the second session; .secondly, in 
paragraph 10, in all versions, where the word "only" should be 
inserted before the word "articles i1 

, since not all the articles in 
the di~ferent sections had in fact been adopted; thirdly, he would 
propose the inclusion, in paragraph 253, of the Committee's 
recommendation to the countries primarily interested in radio~' 
communications to include experts in such matters in their 
delegations to the third session to attend the Technical Sub
Committee on Signs and Signals; fourthly, and most importantly, 
he felt that a general evaluation of the work achieved thus far 
should be included in the report, in a paragraph 15 bis, and he 
would suggest that it be worded as follows: -- 

"(e) General evaluation of the work 

15 bis 

The Committee! s meetings, as well as those of the Draftine~ 
Committee and the Working Groups, were characterized by an 
atmosphere of business-like collaboration, mutual understanding 
and - on controversial issues - searches for compromises 
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acceptable to all parties. Especial account was taken of 
the interests and possibilities of the developing countries 
in respect of compliance with the requirements of the 
Additional Protocols. 

Many articles in these.Protocols, especially those 
pertaining to medical aircraft, constitute a development of~ 
and a considerable improvement on? the Geneva Conventions. 

In its examination of the articles of Protocol II, the 
Committee strove for full extension~ in as consistent a manner 
as possibles of the humanitarian principles of the Geneva 
Conventions and Protocol I to the articles of Protocol II. 
However, in view of the great differences in conditions and 
opportunities for rendering assistance to victims of inter
national and non-intern~tional armed conflicts, and also the 
likelihood that a Party to a non~international armed conflict 
might not have the power or resources for practical implement
ation of these humanitarian standards, the Committee adopted 
for certain articles of Protocol II texts differing consider
ably from those of the corresponding articles of Protocol I." 

21. If technical proble~s prevented that addition from being 
included in the report, at least it should be included in the 
summary record in fulL, with an indication of hOH representatives 
had reacted to it, and whether they were in agreement with the 
principle of evaluating the Committee's work in such a way. 

22. Mrs. DARIIMAA (r.1ongolia) suggested that, to avoid renumbering 
the p~ragraphs, the USSR proposal might be included in paragraph 10 
of the draft report after the words "During the second session of 
the Conference ... i?, so as to Y'ead: " ... in an atmosphere of 
businesslike collaboration, mutual understanding at all plenary 
meetings and at the meetings of the Drafting Comini ttee and the 
Working Group, and '" on controversial issues <.- searches for 
compromises acceptable to all parties. Y1 At the end of the paragraph, 
the remainder of the USSR proposal could be adoDted, intrOducing it 
with the following wording: "In adopting these articles, especial 
account was taken of the interests and real possibilities of the 
developing countries ... Geneva Conventions." 

23. The CHAIRMAN suggested that the representative of Mongolia 
should try to reach agreement with the USSR representative on the 
point raised. 

2 LI. Mr. ~1ARTIN (Slid tzcrland) s referring to paragraph 103 of the 
draft report, pointed out that the title of articlG 19 of draft 
Protocol I should be nNeutral or other States not parties to a 
conflict '1 , as mentioned in amendment CDDH/45 (paragraph 98 of the 
report) • 

http:CDDH/II/SR.54


CDDH/II/SR.54- 6-0~ 

25. Mr. SCHULTZ (Denmark), referring to paragraph 48 of the report 
. and to paragraph 19 of the summary record of the fifteenth meeting 

(CDDH/II/SR.15), asked that Denmark be added to the list of 
sponsors of article 14, both in the paragraph and in the foot~note. 

26. With regard to the second amendment to page 94 of the report 

(CDDH/II/300/Corr.l), the reference should be to paragraph 254~ not 

255, and the amended heading should replace the heading of paragraph 

254. 

27. Mr. CLARK (Australia) suggested that, in the interests of 
speedier and more orderly proceedings~ the Committee deal with the 
report by groups of paragraphs, He would also like to knolt, 
whether the anendments proposed during the discussion were to be 
taken as having been adopted. He supported the USSR representative's 
proposal to add a new paragraph 15 bis. 

28. The CHAIRMAN said that the procedure proposed by the 

Australian representative would be satisfactory if there was more 

time available. On the question of amendments, he said that 

drafting amendments could be addressed to the Secretariat, but 

amendments of substance, such as the one proposed by the USSR 

representative, would have to be adopted by the Committee. Once 

all the comments had been heard, the Rapporteur of Committee II and 

the Rapporteur of the Drafting Committee would be consulted to see 

which proposed amendments needed to be so adopted. 


29. Miss MINOGUE (Australia) said she was not satisifed that 
paragraphs 6 and 7 of the report accurately reflected the situation. 
In fact, at its thirteenth meeting (CDDH/II/SR.13) the Committee 
had been told that the decision referred to in paragraph 6 had 
already been made; and at the twenty-fifth meeting (CDDH/II/SR.25) 
it had decided to proceed, des~ite the fact that no decision had 
been made by Committee 1. She had been unab Ie to find any 
reference in the summary record of the twenty-'fifth meeting to the 
decision referred to in paragraph 7. 

30. In paragraph 107 she proposed that the followin~ new sub
paragraph (c) be added: Ii At the twenty--third meeting, the sponsor 
of the expression 'measures in the nature of reprisals' withdrew 
his amendment". 

31. She supported the USSR representative's proposal for an 
additional paragraph 15 bis, since her delegation wished to see a 
reference in the report to the Committee's decision to endeavour 
as far as possible to harmonize the articles of the two draft 
Protocols. 

32. She also considered that reference should be made in the 
report to the Committee's decision that it could not consider 
amendments that were not introduced by their sponsors in person. 
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33. Mr. MAIGA (Mali), Rapporteur, -replying to the United Kingdom 
representative, said that the Drafting Committee would have no 
difficulty in rewording the addition to paragraph 252 as suggested. 
The Rapporteur of the Drafting Committee would reply to the 
representative's comments on article 13. 

34. In reply to the representative of France. he suggested that 
the Chairman's proposal be followed, since no matters of substance 
were involved. 

35. The points raised by the representatives of New Zealand and 
Brazil concerning paragraph 173 were matters for the Committee to 
decide. He welcomed the proposal by the USSR representative for 
a new paragraph 15 bis~ which was also a matter for the Committee 
to decide. It might be better if the point were mentioned in the 
summary record rather than in a new paragraph. 

36. With regard to the USSR representative's point concerning 
paragraph 1, there was no problem with the French version, but the 
Russian could be amended if necessary. He also saw no objection 
to his proposed addition to paragraph 253. 

37. With regard to the point raised by the representative of 
Switzerland, the title of article 19 would be corrected accordingly. 

38. In reply td the representative of Denmark, there wo~ld be no 
difficulty in including his delegation's name. The Rapporteur of 
the Drafting Cow~ittee would reply to his comment concerning 
paragraph 254. 

39 •. ~e Rapporteur of the Drafting Committee would also reply to 
th~points raised by the representative of Australia. 

40. Mr. BO~{E (Federal Republic of Germany), Rapporteur of the 
Drafting Committee. replying to the proposal of the United Kingdom 
representati ve regarding paragraph 31~ ~ said that the formula used 
in the draft report was the formulation normally employed to 
introduce final sentences and that it took into account all the 
explanations that had gone before. It was clearly understood that 
reservations mentioned in the preceding paragraph formed part,of 
the decision taken. There was therefore no need to change the 
wording. 

41~ With rega~d to article 13, a correction had been inserted in 
the English version of the corrigendum (CDDH/II/300/Corr.l), 
replacing document CDDH/II/246 by document CDDH/II/278, which gave 
the correct text. 

42. The note to article 18 had also been corrected in the 
corrigendum. but there could be no objection to clarifying the 
matter by incorporating in the text the phrase "indicative only". 
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43. The annex to the resolution adopted at the fifty-third 

meeting (CDDH/II/SR.53) had been accidentally omitted, but would 

appear in the final text of the report. 


44. Most of the points raised by the representative of France 
related to minor grammatical changes and the Secretariat would 
deal with them. The questions on articles 11, paragraph 1 of 
draft Protocol I, 12 bis, paragraph ~ and 16, paragraph 3 of draft 
Protocol II raised by the French representative should be referred 
to the Drafting Committee. A majority of two-thirds would, how
ever, be required before the texts could be altered, since they had 
been adopted by the Committee following their adoption by the 
Drafting Committee. 

45. In view of the remarks by the Chairman on the question of 
"reprisals" which had been raised by the representative of 
New Zealand, in relation to article 19, he proposed that the word 
"reprisals" be repliced by the phrase "measures comparable to those 
which in an international conflict would be called reprisals". 

46. He had no comment on the USSR proposal to introduce paragraph 

15 bis. 


47. He thought that the representative of Switzerland was correct 
in his remarks on article 19~ but that a further examination of the 
basic documents could be useful. 

48. The statement by the representative of Denmark relating to the 

position of the title: "General debate on civil defence" concerned 

a small error in the corrigendum of the English text. The words 

should be placed above paragraph 254, and the figure 255 in the 

second line of paragraph 2 should be altered to 254. 


49. He agreed with the proposal by the representative of Brazil, 

but would like to confirm his own recollections by consulting the 

summary record of the forty~ninth meeting (CDDH/II/SR.49) in 

question. 


50. He suggested that with regard to her observations on paragraphs 
6 and 7, the representative of Australia should submit a new text 
after consulting the summary records as corrected by the Chairman. 
As regards the omission of a proposed sub-paragraph (c) to 
paragraph 107, he asked the Australian delegation to submit a 
written text for inclusion in the report. 

51. With regard to the inquiry by the representative of Australia, 
the representative of Indonesia had indeed requested that amendments 
to the technical annex not submitted in person should be considered 
by the Technical Sub-Committee on Signs and Signals on an equal 
footing with other amendments. A text would be issued the following 
day to clarify the matter. 
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52. r~. URQUIOLA (Philippines) said that in view of the statement 

in paragraph 202 of the report that "The Working Group did not 

propose any new article on searching for the wounded or on 

notification ... ", he would be glad to know what was the present 

status of article 25. 


53. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee. said that the same question had been raised 
by the representative of the United Kingdom; paragraph 202 had 
now been altered in the corrigendum (CDDH/II/300/Corr.l). Although 
nothing to that effect had been inserted in the addendum a mention 
that there were no objections could be included in the final report. 

54. With regard to the difficulties of the representative of the 

Philippines, he said that no article 25 existed at the present 

stage. In the final drafting tho article would have to be 

renumbered. 


55. Mr. AL-FALLOUJI (Iraq), referring to the second sentence of 
paragraph 155 of the draft report which stated: "Paragraphs 3 and 
4 were adopted by consensus"9 asked what was the difference in 
meaning between "consensus li and "unanimity". At his own express 
wish and with the approval of the Chairman, it should have been 
reported that paragraphs 3 and 4 had been adopted unanimously. 
The change was a substantive one and he wanted to know what had 
happened. There was a further error in the last part of the last 
sentence in the same paragraph where it said, "Some delegations made 
further statements on the text adopted". There had in fact been 
two statements and one correction to a previous summary record. 

56.- ~r. FRUCHTERMAN (United States of America) said that, to the 
best of his recollection, following the adoption of paragraphs 3 
and 4, at the forty-fourth meeting (CDDH/II/SR.44), additional 
statements had been made by the representatives of Iraq and Norway, 
while the representative of Sweden speaking at the forty-seventh 
meeting (CDDH/II/SR.47) had made corrections to the provisional 
summary record of the forty-fourth meeting. 

57. Mr. SOLF (United States of America) said his delegation would 
like to make a few comments on the text of the draft report. He 
was worried about the history of draft Protocol I, article 11, 
paragraph 5. It had first appeared in document CDDH/II/70 
introduced at the first session as an amendment (new paragraph 3) 
to article 10. During discussions towards the end of the first 
session of the Conference, several delegations had requested its 
inclusion under article 11, as article 10 might not be reservable. 
The summary records of the first session showed that article 10 and 
all amendments thereto had been referred to the Drafting Committee 
(see CDDH/II/SR.IO, para. 41). During the current session the 
amendment had been discussed under article 11. But the report of 
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the Drafting Committee's consideration of article 11, on pages 9 

and 10 of the draft report~ did not reflect the fact that the 

Drafting Committee had considered the amendment dealing with 
written consent to surgery. He therefore proposed that~ under 
the amendments considered under document CDDH/II/70~ by the 
Drafting Committee, reference be also made to the amendment dealing 
with written consent to surgery wh~~h after considerable discussion 
now appeared in paragraph 5 of article 11. 

58. The CHAIRr1AN suggested that a foot-note to that effect under 
the text of paragraph 5, article II, would perhaps give the proper 
stress, since it appeared to be of importance to the United States 
delegation and to many others. 

59. Mr. AL-FALLOUJI (Iraq) said he must again point out that~ in 

paragraph 155, the true facts had been misrepresented. Inter~ 


ventions had been made by the representative of Norway and by 

himself, while Sweden had merely announced a correction to the 

summary record of a previous meeting. Also it was not true to 

say that there was no difference between the legal meaning of 

"consensus" and "unanimityH. The report should reflect what had 

actually occurred during discussions. Where the summary record 

had shown items being adopted, the terms used therein, whether 

liunanimouslyrr~ "by consensus!!, or "without objection" should be 

retained. 


60. Mr. H0STMARK (Norway) said that~ as he understood it, the word 
"consensus" was used when there was no express objection, while the 
word "unanimously" implied that a'vote had been taken with every
QDe in favour or that all delegations had made it clear that they 
were in favour in some other way. He considered that the use of 
the word "consensus" in the second sentence of par::graph 155 was 
correct. If the representative of Iraq had asked for the word 
"unanimously" to be used, the Committee had taken no decision on 
his request. 

61. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, said it was doubtful whether there was any 
great distinction between the two words; i1consensus" had been 
used throughout the report for the sake of consistency. With 
regard to the difficulty of the wording of the last sentence of 
paragraph 155) at the forty"seventh meeting (CDDI-I/II/SR. 47) the 
adoption of paragraphs 3 and 4 had been followed by two statements 
followed by one oral correction to a previous meeting's summary 
record. In general, he considered that a report should serve as 
a guide to the summary records, and the draft report before the 
Committee did just that. 
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62. The CHAIRrIAN said he would ask the Rapporteur to redraft the 

paragraph on "reprisals", in the light of the suggestions by 

Australia, Brazil arid New Zealarid. Appropriate additions should 

be made to paragraphs 173 and 107. 


63. With regard- to the representative of Iraq's questioning of the 
draft report, only those statements made at the forty-sixth meeting 
(CDDH/I!/S~.46) by Iraq and Norway -- should indeed be mentioned in 
the report; the statemertt by Sweden at the forty-seventh meeting 
(CDDH/II/SR.47) had merely been a correction to be introduced into 
the summary record. The difference between "consensus lV and 
"unanimity" was too complicated a matter to discuss at the present 
meeting, but the Drafting Committee should take the views of the 
Iraq representative into consideration, as that had been his eXDress 
request to which no one had objected when it was made at the 
meeting. 

64. He now wished to propose the adoption in principle of two 
additional paragraphs to the report: the USSR proposal to add a 
new paragraph 15 bis (CDDH/II/300/Add.2) , and a proposal of his 
own, made ex praeSIdio, that an appreciation of the ICRC's 
assistance be incorporated in a new paragraph 2 bis. If there 
were no objection, rte would take it that the Committee asreed to 
adopt the two proposals in principle. 

It was so agreed. 

65. Mr. BOTHE (Federal Republic of Germany)~ Rapporteur of the 
Drafting Committee, in reply to a question by Mr. HEREDIA (Cuba), 
said that in the Spanish version of article 17 set out in annex II, 
the words lila buena voluntad de" in the first line of the second 
paragraph should have been deleted. 

66. The CHAIRMAN said that a corrigendum relating to paragraph 4 
of the report would have to be issued, shmlJing the correct number 
of meetings held by Committee II. 

67. Mr. ~1ATTHEY (International Telecommunication Union) said that 
p~ragraph 252 of the report should contain two decisions which were 
related to each other. 

68. TheGHAIRMAN said that that statement 1!Jould be noted. 

RESOLUTION ON THE NEED FOR NATIONAL CO-ORDINATION ON THE RADIO
COMMUNICATION MATTERS RAISED IN THE TECHNICAL ANNEX TO DRAFT 
ADDITIONAL PROTOCOL I (CDDH/II/308 and Add.l) (concluded) 

69. The CHAIRMAN said that at the meeting of the General Committee 
which had been held the previous day, four members had opposed draft 
resolution CDDH/II/308 and Add.l which the Committee had adopted 
by consensus at its fifty-third meeting (CDDH/II/SR.53), on the 

http:CDDH/II/SR.53
http:CDDH/II/SR.47
http:CDDH/I!/S~.46
http:CDDH/II/SR.54


- 61tJ- CDDH/II/SR.54 

grounds that the question was too technical to be taken up at a 
plenary meeting. They had said that it would suffice if the 
resolution were set out in the Committee's report. 

70. He had pointed out that the Co~mittee had proposed that the 
Conference adopt the draft resolution in plenary because it had 
considered that the Committee as such vms not authorized to address 
itself to Governments. 

71. As a lawyer, he had pointed out at the meeting of the General 
Committee that nothing in the text of the resolution could be 
altered, as it had already been adopted by the Committee. He c~_;l:: 
only resubmit the problem to the Committee. 

72. In his opinion, there were two possible courses open to the 
Committee. It could decide to retain the resolution as it stood 
and run 'the risk of its being rejected by the Conference in 
plenary, or it could change by a two-thirds majority, not the 
substance, but the first line of the resolution, and replace the 
words "The Diplomatic Conference, Geneva, 1975" by the words 
"Committee II of the Diplomatic Conference on Humanitarian Law." 
The invitation to Governments would be r8placed by a request to the 
President of the Conference to bring the text of the resolution to 
the notice of Governments. Should the Committee decide in favour 
of the second solution, the Rapporteur of the Drafting Committee had 
a possible text already prepared which he would r~ad out. 

73. Mr. URQUIOLA (Philippines) said that, before the Rapporteur 

of the Drafting Committee read out the text, the Committee should 

decide which course of action to take. 


74. Mr. KRASNOPEEV (Union of Soviet Soci8,lLt Repub lics) said 

that he agreed in principle with the representative of the 

Philippines but would prefer to take a decision on the procedural 

aspect after dealing with the substance. 


75. IvJr. MAKIN (United Kingdom) said that, while it was true that 
the draft resolution had been adopted by consensus, everyone was 
aware that he had been opposed to it; in fact, it had been adopted 
by consensus but not un~nimously. He had not asked for a vote to 
be taken on it because he had considered that there was no purpose 
in doing so. He was glad that some of the officers of the 
Committee agreed with him that it was too small a matter for the 
Conference to deal wi t11 in plenary. There was no need for 
Governments to be invited by the International T~lecommunication 
Union to do something which they should do automatically. He 
would like to know the present opinion of those who represented 
the officers of the Comm:Lttee who had opposed the draft resolution. 
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76. Mr. KRASNOPEEV (Union of Soviet Socialist Republics) said that 
at the Meeting of Experts on Signalling and Identification Systems 
for Medical Transports by Land and Sea and at the session of the 
Technical Sub-Committee on Signs and Signals in 1974, as a result 
of mutual misunderstanding and narrow views, the international 
organizations responsible for telecommunications had adopted a 
very negative approach. Their attitude at the present session had 
been quite different and it would be a grave mistake if the 
resolution on the need for national co-ordination on the radio
~ommunication matters raised in the technical annex to draft 
Additional Protocol I were r~jected. No substantive changes iri 
the text were required. It could be addressed to the Government 
m~mbers of Committee II requesting them to consult the competent 
authorities in their country. There could be no objection then 
to the principle involved. A mistake had been made and it had to 
be corrected. 

77. Mr. SOLF (United States of America) said that his attitude to 
the draft resolution had been the same as that of the United 
Kingdom representative. Although the resolution had been adopted 
by consensus, he had understood the Chairman to mean, when he had 
said 'that he would discuss it vri th the officers of the Committee, 
that,it had been adopted provisionally Dending the latter's 
reactions. He, therefore. thought that the text could be 
re~6n~idered and that it was unnecessary to have a two-thirds 
majority in favour ~f a revised text. 

78. Mr. AL-FALLOUJI (Iraq) said that the issue was not simply 
technical. since co-ordination was vitally important. He was 
concerned with the legal aspect. The Committee had adopted a 
resolytion and the officers of the Committee had then intervened; 
in ~hat legal capacity, he did not know. It was true that there 
was a risk that the draft resolution might be rejected by the 
Conference in plenary, but that was the way Conferences worked. 
He could see no legal justification for reverting to the matter. 

79. Mr. SOLF (United Sto,tes of America) said that his view was 
that it was desirable for the Committee to reconsider the wording 
o~ the draft resolution. He would like the Rapporteur of the 
Drafting Committee to read out tho proposed wording so that the 
Committee could discuss it. 

80. Mr. MARTIN (Switzerland) said that he was fully in agreement 
with what the USSR representative had said. He also agreed with 
the representative of Iraq that co-ordination was very important. 
Like the United States representative. he had understood that the 
Commi ttee would endorse what had been decid,-=:d by the Chairman and 
the officers concerning the substance of the text. A decision 
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could not be postponed, because the forthcoming Regional 

Administrative LF/7:F Broc::.dcasting Conference established a dead

line before which action had to be taken; if action were not 

taken at the current session it would be prejudicial to further 

co-operatjon. 


81. It was quite simple to amend ~he text of the resolution so 

that it became a resolution adopted by' Committee II instead of by 

the Conference in plenary. He would like to hear the proposed 

text. 


82. Mr. MAIGA (Mali), Rapporteur~ said that, since there was 
support for the view that the consensus reached at the fifty-third 
meeting (CDDH/II/SR.53) was subject to agreement with the views 
of the General Committee:; the Committee had to take a (I_ecision. 
Since the General Committee was against a decision being taken 
in plenary, one possible solution was to include the resolution in 
the Committee's report) which would be submitted to the States 
members of Committee II. 

83. The CHAIRlIIJAN said that another possibility was that the text 
be sent to the President of the Conference with a specific request 
th&t it be referred to ~ll the GovErn~ents invitod to attend the 
Conference. In his p~rson21 opinion that course would be more 
desirable. 

84. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Cornmi ttee, said tha.t the introductory phrase of the 
resolution might read: "Committee II of the Diplonatic Conference 
on the Reaffirmation and Development of International Humanitarian 
Law applicable in Armed Conflictsli. The operative paragraph would 
read: "Requests the President of the Conference to bring to the 
knowledge of the Governments invited to the present Conference the 
wish of Committee II that the~! consider initiating ... n. Vlhile the 
preambular paragraphs ,wulrl rel"Jain as they were. 

85. The CHAIRMAN ss.id that _ if the Comrr,i ttee agreed in principle 
with that proposal, a text could be prepared in all the working 
languages before the fift;\"-fi fth neeting. 

It was so agreed. 

The meeting ross ?t 6.25 p.m. 
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SUMMARY RECORD OF THE FIFTY-FIFTH (CLOSING) MEETING 

held on Wednesday, 16 April 1975, at 10.15 a.m. 

Chairman; Mr. NAHLIK (Poland) 

REVISED RESOLUTION ON THE NESD FOR j~ATIONAL CO~'ORDINATION OIl THE 
RADIOCOMMUNICATION MATTERS RAISED IN THE TECHNICAL ANNEX TO DRAFT 
PROTOCOL I (CDDH/II/30S/Adc.2) 

, 
1. Mr. BOTHE (Federal Repub lie of Gerrrany)) Iiapporteur of tho 
DraftinG Ccmmittee" said that the resolution re:Lating to the need 
for national coo-ordination on radiocommunication matters had been 
revised in the followin~ way: it w~s no longer a r~solution of 
the Conference~ but of Committee II, and as the latter could not 
approach Governments directly, it had to do so through an authority 
which was competent to do so, dar:lely the Pres ident of the 
Diplomatic Confe~ence. 

2. As no action had been taken o~ the International Tele

communication Union representative's sucgestion that the two other 

decisions takon by the CommitteE should be included in the draft 

resolution, those decisions had been placed in square brackets. 


3. The CHAIRMAN suggested that, to improve the appearance of the 
draft resolution, a semi-colon should be placed after the words 
"the Geneva Conventions of 12 Au£,:ust 1949 andn in the operative 
paragraph and that the renainder of the operative part should be 
made a new para~raph beginning with tte words "Expresses the wish". 

4. Mr. f'IARTIN (Switzerland) said that his delegation was prepared 
to support the draft resolution but proposed that, as a decision 
had been taken on the subject. the words "Expresses the wish" 
should be replaced by the vlOrds IIhas decided". 

5. The CHAIRMAN, supported by f1r. BOTHE (Federal Republic of 
Germany), Rapporteur of the Drafting Committee, sug~ested that the 
words "and that the Technical Sub-Committee ~eet during the second 
and third weeks of the third session of the Conference '!) should be 
deleted, so that the second operative paragraph would begin with 
the words "Expresses the wish that Covernments ... ". 

6. Mr. MALLIK (Poland) proposed the followins wording: "Expresses 
the wish that Governments specially interested in radiocommunication 
questions include experts from their national telecommunication 
administrations in their delegations so that they may be able to 
participate in the work of the Technical Sub-Committee during the 
second and third weeks of the third session of the Conference.l!. 
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7. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafting Committee, replying to questions by Mr. URQUIOLA 
(Philippines) and Mr. MATTHEY (International Telecommunication 
Union), explained that the President of the Conference would trans
mit the complete text of the resolution, which would naturally 
include the second operative part, to the participating Governments. 

8. Mr. SCHULTZ (Denmark) proposed that the operative part should 
be divided into two, with a common introduction, to read: 
"Requests the President of the Conference to be so kind ... the 
wish of Committee II that ... and that Governments specially 
interested ... 11. 

The resolution, as amended, was adopted by consensus. 

9. In reply to Mr. MARTIN (Switzerland), who had expressed the 
view that if no consensus could be reached a simple majority would 
suffice, since it concerned a new decision, the CHAIRMAN said that, 
in his opinion, a two-thirds majority would have been needed had 
the matter been put to the vote, because a decision had already 
been taken on the subject. 

10. Mr. AL-FALLOUJI (Iraq), speaking on a point of order, said 
that the procedure envisaged in the resolution just adopted ran 
counter to the rules of international law. 

11. The reason given for preventing the Conference frOm exercising 
the functions that normally fell to it was irrelevant, since the 
issue was a ,technical one on which the, Committee was no more 
competent to decide than was the Conference. I:; H2S also some
wha.t:t.musual for a Committee, which was ,a subsidiary body, to 
add~ess Governments through the President of the Conference~ 
Such a procedure might establish a precedent. Moreover, 
references to the Committee by its number should be reserved for 
internal use. 

12. The CHAIRMAN said that he thought that it was permissible 
for the Committee to address a higher authority. 

CONSIDERATION AND ADOPTION OF THE DRAFT REPORT OF COMMITTEE II 
(CDDH/221, CDDH/II/300 and Corr.l, 3 and 4 and Add.l to 3) 

13. The CHAIRMAN invited members to continue the examination of 
the draft report (CDDH/221, CDDHIIII300 and Corr.l, 3 and 4, and 
CDDH/II/300/Add.l to 3). 

Paragraph 2 bis (CDDH/II/300/Add.3) 

14. The CHAIRMAN suggested that the name of Mr. J. Pictet should 
be followed by his title, namely, IIVice-President of the Inter
national Committee of the Red Crossll. 
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Paragraph 2 bis? as amended; was adopted by consensus. 


New paragraph 7 (CDDH/II/300/Add.3) 


The new paragraph 7 was ~dopted by consensus. 


Paragraph 8 (CDDH/II/300/Add.3) 


The addition to paragraph 8 was adopted by consensus. 


Paragraph 10 (CDDH/II/300) 


15. Mr. URQUIOLA (Philippines) pointed out that the words "Part II 
of draft Protocol II" in the English version of the draft report 
(CDDH/II/300) should be replaced by "Part III of ... ". 

16. Mr. MAIGA (Mali), Rapporteur, said that the change did not 
apply to the other language versions. 

Paragraph 10, as amended, was adopted by consensus. 

Paragraph 15 bis (CDDH/II/300/Add.2) 

Paragraph 15 bis was adopted by consensus. 

Paragraph 31 (CDDH/II/300/Add.3) 

17. Mr. SOLF (United States of America) pointed out that the 
relevant amendment was CDDH/II/70,and not CDDH/II/71. 

Paragraph 31, as amendeo, was adopted by consensus. 

Paragraph 48 (CDDH/II/300/Add.3) 

Paragraph 48} as amended, was adopted by consensus. 

Paragraph 107 (CDDH/II/300IAdd.3) 

Paragraph 107, as amended, was adopted by consensus. 

Paragraph 1?5 (CDDH/II/300/Add.3) 

18. Mr. MAIGA (Mali), Rapporteur~ said tha~ document 
CDDH/II/300/Add.3 referred to the last sentence of paragraph 155 
of the draft report, but that paragraphs 3 and 4 of article 16 had 
been adopted unanimously, and not by consensus, as stated in the 
second sentence of paragraph 155 (CDDH/II/300). That sentence of 
paragraph 155 should be amended accordingly. 
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19. Mr. Hq:Sn1ARK (Nor,'Tay) pointed out. tbat t'~e words "by 
consensus"da~cri5edthe t6rm of the decision vaken by thf 
Committee more correctly~ since they conveyed the fact thor; no 
objections had been actively raised, whereas the word r'unanimously" 
implied the stated support of all delegations present~ either by 
vote or by a stat~m~nt--which had not been the case. 

20. The fact that one delegation preferred the word "unanimously" 
should not change the correct reporting of the Committee's deci
sions~ in a manner ·consistent with the way similar decisions had 
been set forth in the Cowmittee's report. 

21. Mr. MAIGA (Mali)3 Rapporteur, pointed out that 3 according 
to the summary record of the forty-fourth meeting (CDDH/II/SR.44)~ 
"paragraphs 3 and 4 of article l6~ as amended, were adopted 
unanimously". 

Paragraph 155 3 as amended 3 was adopted by consensus. 

Paragraph 173 (CDQ~/II!300/Add.3~ 

22. Mr. SOLF (United States of America) proposed that: the 
opening words of the English text of the passage to be added to 
paragraph 173 should be amended to read: "There was no objection 
to including in the text bf draft Protocol II a provision " 
His amendment did not affect the other language versions. 

23. Mr. FIRN (New Zealand) said that he thought that the 
proposed te~t in document CDDH/II/300/Add.3 did not accurately 
describe the position taken by the Committee, and he proposed that 
it ~hCuld be replaced by the following wording: 

"Also at the thirty-third meeting. the Committee 'de~ided 
that the text of the draft Protocol should include a provi
~ion concerning measures comparable to those which in an 
international conflict would be considered as reprisals. but 
that the question of the terminology to be used should be 
referred to a Working Croup. The Committee decided to refer 
artic~e ~9 and the ,amendments to it to this Working Group. 
At its fo~~y-ninth meetinL the Committee decided to postpone 
~onside~ation of the terminological question until the third' 
session of the Cor.ference. 11. 

24. Mr. BOTHE (Federal Republic of Germany), Rapporteur of the 
Drafti.ng Committee, said that the Australian delegation had with
drawn its amendment (CDDH/II/230) proposing the deletion of 
article 19. The New Zealand representative had then asked 
whetl-;er the withdrawal of tre amendment, meant that Protocol II 
wouL, include [; provision or: reprisals and the Cha .L»man had 
replied in the affirmative. The ComE1i ttee had then adj ournec~ 
without having reached a decision. 
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25. The CHAIRMAN emphasized that the Joint Working Group should 
deal only wlth questions of drafting of interest to all three 

Committees and that the substance of the New Zealand amendment, 

which proposed to widen the scope of article 19 should be dealt 

with by Committee II only. H.~ sus;gested that the word "final" 

should be inserted before the word "consideration" 


26. Mr. DUNSHEE de ABRANCHES (Brazil) said he agreed with the 

Chairman and the Rapporteur. 


27. Mr. FIRN (New Zealand) said that, according to his interpreta
tion of the discussion at the. thirty-third meeting (CDDH/II/SR.33), 
the substance of his delegation's amendment had already been . 
adopted by the Committee. 

The proposed addition to paragraph 173, as amended, was 

adopted. 

} 


Paragraph 252 (CDDH/II/300/Add.3) 

28. Mr. SOLF (United States of America) suggested that the 

sentence it was proposed to add at the ene of paragraph 252 should 

be amended to begin; liThe Comrd ttee decided that written amend
ments " 


29. Mr. MAIGA (Mali). Rapporteur, said that no objection had been 
raised~the consideration of written amendments submitted by 
delegations which were unable to participate in the work of the 
Technical Sub-Committee on Signs and Signals. He therefore 
proposed that the words "No objection was raised" sh~uld be added 
to the end of the paragraph. 

30. Mrs. DARIIMAA (Mongolia) said that paragraph 8 of the draft 
report (CDDHIII/300) stated that "At its nineteenth meeting 
(CDDH/II/SR.19) ••• the Committee decided to treat as void any 
amendment whose sponsor was not present during the discussion on 
the article in question". But in the additional sentence to 
paragraph 252 of the draft report appearing in document 
CDDH/II/300/Add.3. it was specified that written amendments 
submitted by delegations which were unable to participate in the 
work of the Technical Sub-Committee should be considered in the 
same way as other amendments. She asked what effect the decision 
taken at the nineteenth meeting (CDDH/II/SR.19) would have on those 
amendments at the next meeting of the Technical Sub-Committee, to 
be held at the beginning of the Conference's third session. 

31. The CHAIRMAN said that the amendments in question constituted 
an exception applying only to the Technical Sub-Committee. 
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The sentence added to paragraph 252, as amended ., was adopted 
by consensus. 

Aadendu~ 3 as a whole,as amend~d, was adopted by consensus. 

32. Mr. BOTHE (.Federal Republic of Germany), Rapporteur of the 
Drafting Committee, in reply to Mr. MAKIN (United Kingdom), said 
that the c6rrecti6ns mentioned either appeared in documeht~ 
CDDH/II/300/Corr.l and 4, or would be incorporated in the final 
version of the Committee's report. 

33. The CHAIRMAN, in reply to Mr. SOLF (United States of America), 
said that~ fof techni~al reasons, it would not be possible to 
distribute the final version of the report before the closing 
plenary meeting, but that all the documents relating to the draft 
report w.ould be__ transmi tted to the ·Conference. 

The draft report? as amended~was adopted by consensus. 

CLOSURE OF THE SESSION 

34. After the usual exchange of courtesies, in which the CHAIRMAN, 
Hr. MARTIN (Switzerland), Mr. CHOWDHURY (Bangladesh), Mr. PICTET 
(International Committee of the Red Cross)~ Nr. MAKIN (United 
Kingdom), Mr. AL-FALLOUJI (Iraq), Mr. CALERO-RODRIGUES (Brazil), 
Mr·.·qSOLF (United States of -America) and Niss BAS,TL (Au.stria), took 
part" the CHAIRMAN declared closed the second session of 
Committee II. 

The meeting rose at 12.45 p.m. 
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