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SUMJVlARY HECORD OF TI-:C FIRST. HEELING 

held on Friday, 8 March 1974, at 10.10 a.M. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

ORGANIZATION OF WORK (CDDH/III/l/Rev.l) 

1. The CHAIRHAN announced that, in view of the lind ted number of 
meetings that could be hel~ at the first session of the Conference, 
the officers of the Committee had pre~Rred some suggestions 
(CDDH/III/l/Rev.l) on the order of worI: to save the Committee's time. 
They suggested that the Committee should first t~~e up draft Protocol 
I, chapter by chapter, and then the corresponding articles of draft 
Protocol II. The subject covered would be the general protection of 
the civilian ~opulation against the effects of hostilities, including 
the basic rules and definitions in articles 43 to 46 of draft 
Protocol I and article 24, paragraph 1 to article 26 of draft 
Protocol II; civilian objects, dealt wi th in articles 1}7 to 49 of 
draft Protocol I and articles 27 and 28 of draft Protocol II; 
precautionary measures, in articles 50 and 51 of draft Protocol I, 
and article 24, paragraph <" of, draft Protocol II; localities under 
special protection, in articles 52 and 53 of draft Protocol Ii and 
prohibition of forced movement of civililans in article 2') of draft 
Protocol II. The Committee might deal with methods and means of 
combat and the new category of prisoners of war at a future session. 
A possible fourth subject would be the treatment of perso?s in the 
power of a party to the conflict, which arypeared last on the agendas 
of both Committee I and Committee III: it had not yet been determined 
which of those Committees was competent to deal with the item. 

The subjects for discussion listed in document CDDH/III/l/Rev.l 
were approved. 

2. The CHAIRMAN said that the suggestion of the officers of the 
Committee was that the articles of draft Protocol I should be 
discussed first and those of draft Protocol II afterwards, to 
eliminate possible confusion. That procedure had already been 
adopted by Committees I and II. 

3. Sir David HUGHES-MORGAN (United Kingdom) said that although 
his delegation did n6t object inprinci~le'to th~ suggestion of 
the officers of the Committee, the articles of draft Protocol II 
could not be discussed until the sco~e of that Protocol had been 
determined, and it was uncertain whether Committee I ~ould have 
settled that noint before the time came for Committee III to discuss 
the articles. He therefore suggested that the discussion be 
postponed until Committee I had finished its work on the scone of the 
Protocol. 
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4. Mr. TIGN Chi~ (China) drew attention to his delegation's 
observation during the general debate in plenary meeting that the 
concept of so-called "non-international armed conflict l

! was vague 
and ambiguous and capable of different interpretations. Since it 
touched on the questions of civil war and 3tate sO-l"ereignty, many 
countries were doubtful about it. It would be necessary to study 
the matter further and see whether draft Protocol II was needed. 
His delegation therefore proposed that both the Conference and 
the Committee should concentrate on draft Protocol I and leave the 
second aside for the time being. 

5. Mr. HAKSAR (India) said that, although the point made by the 

United Eingdom represertative deserved serious consideration, it 

was unnecessary to tru:e clear-cut decisions on the Committee's 

procedure at that stage. Ke suggested that the Committee should 

decide on how to proceed further. 


6. I'lir. r·iBAYA. (United Republic of Cameroon) recalled that a 

similar problem had arisen in Committee II, where the same 

arguments had been put forward. The Chinese suggestion was 

tantamount to adjourning discussion of Protocol II sine die. 

Yet, draft Protocol II would in no way affect the sovereignty of 

States or involve interference in their internal affairs, and 

was merely designed to protect basic human rights in a situation 
of crisis. The Committee must not become embroiled in political 
questions and lose sight of its true, humanitarian aim. 

7. In his delegation's view it would be best to deal with the 
two Protocols concurrently. Although the suggestion to deal 
with articles 43 to 53 of draft Protocol I would enable the 
Committee to save time, it would be better to decide on the 
principle first, for that would save more time in the end. 

2. 11r. LONGV1!. (Norway) supporter' the Chairman's E'uggestion on 
the organization of wor!<. He could not see how' the definition 
of the scope of application of draft ?rotocol II could change any 
delegation's attitude towards the basic question of protecting 
the civilian popUlation. The articles to be disc~ss~d by the 
Committee were to a large extent re-statements of principles of 
international law already unanimously recognized by the General 
A8sembly of the United Nations as being applicable in armed 
conflicts. 

9. The problem mentioned by the United Kingdom representative 
would arise at a later stage during the discussion of the last 
items on the Committee's agenda. If Committee I had not yet 
provided the necessary clarification, any delegation with 
difficulties could revert to the matter at that stage. He 
therefore proposed that the Committee should adopt the programme 
of worl: put forward by the Chairman on that understanding. 
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10. Mr. GENOT (Belgium) endorsed the views of the two previous 

spealcers. 


11. Mr. EL IBRASHY (Arab Republic of Egypt) supported the 

Chairman~s suggestions on the method of work, and endorsed the 

proposal of the Norwegian representative. However, the point 

raised by the United Kingdom repre~entative should also be taken 

into account. l'he Committee should start by examining artic:les 43 

to 46 of draft Protocol I, by which time Committee I would have 

finished dealing with article 1 of draft Protocol II. Committee 
 I 

could. in any case be requested to give priority to that article. 


12. llJr. AL-ADHAI-n (Iraq) said that his delegation was in favour of 

first discussing draft Protocol I and then the relevant articles of 

draft Protocol II. 


13. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) said that 

his delegation supported the suggestion of the officers of the 

Committee, namely, that the relevant articles of draft Protocois I 

and II should be discussed together. 


14. Mr. OHLSEN (Canada) supported the suggestion for simultaneous 
consideration of the relevant articles of draft Protocols I and II. 
His delegation was most concerned that draft Protocol II should be 
considered at the current session of the Conference, with a view to 
ensuring humanitarian protection for the victims of non-international 
conflicts. While partly sharing the concern expressed by the United 
,:ingdom delegation, it agreed with the Norwegian representative that 
the best course would be to deal with practical consideration~i'.~ 
that kind as and when they arose. 

15. JIilr. C.RETU (Romania) said that it would be preferable, for the 
Committee to reach agreement on all the relevant articles of draft 
Protocol I before proceeding to study draft Protocol II. 

16. Hr. TEIXEIRA STARLING (Brazil) said he agreed with the 
United Kingdom representative that draft Protocol II should not be 
considered until its field of application had been clearly defined. 

17. Mr. BLIX (Sweden) said that his delegation agreed with the views 
expressed by the representatives of the United Republic of Cameroon, 
Norway and the Arab Republic of Egypt, and supported the procedure 
suggested by the officers of the Committee. It understood the 
hesitations of the representatives of China and the United Kingdom 
and agreed that there would be an element of uncertainty in 
discussing draft Protocol II without knowing exa~tly its scope. 
However, the Committee could base its discussioris on the assumption 
that draft Protocol II would have the scope proposed by t~e ICRC 
unless Committee I took any decision to the contrary. 

13. Mr •. BRETTON (France) said he shared the concern expressed by other 
delegations about the difficulty of discussing the contents of draft 
Protocol II without knowing its exact scope and field of application. 
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19. His de~egation considered that the question of protection of 

journalists engaged in dangerous missions should be included in 

the Committee's agenda. 


20. The CHAIRMAN observed that it was for the Conference meet1ng 
in plenaryto ;decide which questions should be allocated to the 
various Committees. 

21. Mr. ABADA (Algeria) said he agreed with the delegations which 
considered that the Committee should concentrate its efforts on 
draft Protocol I. His delegation had serious reservations about the 
provisions of draft Protocol II, the field of application and scope 
of which had yet to be defined. 

22. Mr. Y.:ABUAYE (United Hepublic of Tanzania) said he supported 
the views expressed by the representatives of Algeria and China. 

?,J. Hr. MENCER (Czechoslovakia) said that his delegation supported 
the suggestions of the officers of the Committee as set out in 
document CDDH/III/l/Rev.l. 

21j" Mr. CASTREN (Finland) said he was in favour of the compromi~e 
suggestion made by the Indian representative. 

25. Mr. ALLAF (Syrian Arab Re~ublic) said that he shared the views 
expressed 'by the' representatives of the United Republic of Cameroon, 
the Arab Republic of Egyut, Norway and Sweden, while sympathizing with 
the concern expressed by some other delegations regarding the scope of 
draft Protocol II. His delegation could see no reason why the 
Committee should not consider the relevant articles of draft Protocol 
II in so far as they related to purely humanitarian concepts, on the 
understanding that any decision taken by the Committee would be 
conditional upon the outcome of the discussions held in Committees I 
and II and upon the final agreement reached regarding the scope of 
that draft I'rotocol. He therefor" considered that the Committee 
should proceed along the lines suggested by the Chairman. 

26. Hr. OULD 11INNIH (l'lauri tania) said he agreed with the views 
expressed by the Algerian representative; the Committee should first 
deal with draft Protocol I. 

27. Hr. AJAYI (Nigeria) said he thought that the course of action 
suggested by the officers of the Committee would facilitate the 
Commi ttee' s task and enable it to complete i ts worl~ in good time. 
Nigeria, which had experienced civil ,war, attached considerable 
importance to draft Protocol II. 

28. t-1r. SHAH (Pakistan) said that his delegation shared the view of 
the Chinese and Algerian representatives that the ,draft additional 
Protocols should be dealt with separately. In the absence of any 
decision on the scope and field of application of draft Protocol II, 
any discussion on it at that stag~ would be somewhat academic. 
Moreoveri the language of the two draft Protocols differed 
considerably and there might be confusion in the drafting of 
amendments if they were considered together. 
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~9. Mr. FLEMMIN~ (Poland) said that, in his delegation's view, 
the doubts that had been ex~ressed about the order of work 
pro~osed by the officers were unjustified. ~hose ?roposals, 
which his delegation supported, were well-balanced and would 
contribute greatly to orderly discussion. 

JO. ~r. EL IBRASEY (Arab Republic of Egy~t) said that Committees 
I and II had adopted the proryosals of their officers for their 
methoes of work and that Commi ttee III might d~ ~"ell to follow 
their example. 

31. N\;o HA~~SAR (India) said that Committee II had adopted no 

such procedure. It had simply decided to discuss a certain set 

of articles in draft Protocol I, leaving any decision on further 

procedure to be taken after that had been done. rChat ';ras ",hy he 

had suggested that for the time being Committee III might simply 

decide to discuss articles ~J to 46 of draft Protocol I. When 

that had been done, the progress made in Co~mittees I ane II 

might help the Committee to reach a decision on its fQrther course 

of action. 


38. (-Jr. MBAYA (United Republic of Cameroon) said that Committee 

II had so far taken no decision on the subject: it had- postponed 

the matter until Monday, 11 March. 


33. IlJr. !WEC~ (Austria), Hr. LECHUGA (Cuba), f-'1r. FISCHER 
(GerJna~ Democratic Re~ublic), Mr. l~ANNA';!AT (Thailand) and 
Hr. ALVA~EZ-PIFANO (Venezuela) said that their delegations 
supported the officers' suggestions. 

34. l',jrs. t1ANTZOULINOS (Greece) said that her delegation, 
attached great importance to the effective protection of the 
victims of non-international conflicts. In view of certain 
ambiguities about the definition and field of application of 
such conflicts, however, it would like the Committee to limit its 
present consideration to draft Protocol I. 

35. Mr. TRAl~~~030 (Indonesia) said his delegation shared the 
view that draft Protocols I and II should be considered separately. 

36. The CHAIRMAN said that, in m~[ing their suggestions, the 
officers of the Committee had ta'.r:en three factors into consideration. 
The first was the tiMe factor. Ihe Committee had only some ten to 
fifteen meetings at its disposal and could hardly hope to complete 
its consideration of the question of protection of the civilian 
popUlation at the current session. That was the only part of the 
draft Protocols which was divided into chapters. It might be 
possible to conclude consideration of four or five chapters, 
leaving the remainder to be dealt with at the second session. In 
those circumstances, it would be desirable to consider the 
corresponding parts of both draft Protocols. 
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37. The second factor was that of co-ordination. Although the 
Cameroonian representative had rightly stated that Committee II 
had so far taken no decision on whether or not the two draft 
Protocols should be considered torether, Committee I had decided 
to discuss them concurrently. The questions with which that 
Committee was to deal were closely related to those within the 
purview of Committee III, and the wor~ of the two Committees 
should be co-ordinated as closely as possible to avoid confusion. 

32. The third factor was that of flexibility. The ~yrian 
representative had rightly observed that the Committee's suggestions 
would be ad referendum. The procedure suggested by the officers 
was not intended to be rigid: it could be adapted as necessary 
in the light of developments in Committee I. 

The suggestions of the officers of the Committee (CDDH/III/l/Rev.l) 
on the order of the Committ~e's work were adopted. 

39. Mr. TIEN Chin (China) said that his delegation maintained its 
position on the order of work of the Committee. 

40. The CHAln~~N said that it might prove necessary in the course 
of the Committee's work to establish a small co-ordination committee, 
a drafting committee or a working ~arty. ne suggested that, in such 
an event, the various regional groups should be represented in 
limi ted numbers. 

It was so agreed. 

The meeting rose at 11.30 a.m. 
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SUMMARY RECORD OF Ti-ill SBCOND HEETING 

held on Tuesday, l~ March 1974, at 10.15 a.m. 

Chairman: !Vir. SULTAN (Arab ~epublic of Egypt) 

CONSIDERATION OF DRAFT P~OTOCOLS I AND II (CDD~/l) 

Draft Protocol ,I: Article ~J - Basic rule (CDDg/l; CDDH/III/9, 

CDDH/III/IG, CDDH/III/14) 


Article ~4 - Field of application (C0DH/l; 

CDDH/I Il/IO) 


Draft Protocol II: Article 24, ?aragrapn 1 - Basic rules 

1. The CIiAIKMAN invited the ex::?ert of the International Committee 

of the Red Cross (ICRC) to introduce the articles to be considered 

by the Committee. 


2.. l"ir. j'vlIRIHANOFF-C:!ILD:n~2 (International Committee of the Hed 
Cross) said that the credibil'i ty of international humanitarian law 
ap~licable in armed conflict had suffered greatly in recent years 
because the rules concerning ;Jrotecti."m of the civilian nopulation 
against the effects of hostilities were not always clear and precise. 
Those rules, which in the main formed part of international customary 
law or were contained in The Hague Kegulations of 1907 respecting 
the Laws and Customs of ll far on Land .!I, had been subject to so many 
violations in that the way in which they were considered had 
frequently been distorted. however, the princi~lesunderlying those 
rules were still valid, as witness the numerous resolutions adopted 
by international organizations, in ?articular United Nations General 
Assembly resolutions 2444 (XXIII) and ?675 (XXV) and resolution No. 
XXVIII of the XXth International Conference of the Red Cross. 

). In the two draft Protocols, the ICRC had sought to bring certain 
rules of international la,. up to date and to make certain rules of 
international customary 1 aw more preci se or sui ted to new situations. 

4. The draft Protocols were designed to provide the 'civilian 
popUlation with legal immunity in two ways: - first by a complete 
ban on military attacks or operations against civilian populations 
and civilian objects as such and, secondly, by limiting the effects 
of military operations which, although directed against military 
objectives, might incidentally or accidentally endanger the civilian 
popUlation and civilian objects in the vicinity_ 

.!I Annexed to The ~;:ague Convention No. IV of 1907 on the 
Lal'IS and Customs of ;Jar on Land. 
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5. The drafts contained firm provi sions for the first case and 
flexible provisions for the second case, in order to take account 
of the realities of modern armec. conflict, and in the light of 
earlier eff~rts at codification i~ that sphere. M~nywriters 

thought that the draft Rules of Air Warfare prepare~ by a Commission 
of Jurists at ':'~he Hague:in 192?- and 1923 had failed through lac~, of 
such a dual approach. 

6. In presenting the drafts of particular articles, the only 
documentary material referred to would be the relevant ~arts of 
the report on the study by the XXIInd International Conference of 
the Red Cross of the draft additional Protocols to the Geneva 
Conventions of August· 12, 1949 (CDOH/6) and the Memorandum dated 
31 December 1973, submitted by the non-governmental organizations' 
Working Group on the Development of Humani tariar1 Law. 

7· The two parts of draft article 43 of draft Protocol I 
required belligerents to use selective means or methods of combat 
in their military operations ::in order to ensure respect for the 
civilian population". The first '.Jart reaffirmed the second 
paragraph of the preamble to the Declaration of St. Petersburg of 
1363; the second part developed the same idea, since the concept 
of military objective had a??eared only in the first quarter of 
the present century. The rule concerning a distinction was derive( 
from the work of the Institute of International Law (session held 
at Edinburgh, Sentember 1969), and it used wording similar to that 
of the Vni ted Nations General Assembly resolutions 2.4L.J± (XXI II) and 
2675 (xxv). The rule was the basis of most of the provisions of 
parts II and IV,of draft Protocol I. 

8. Certain articles gave definitions, such as "civilian population 
(article l!5), ;;civilia!l objects-; (article 11 7, -;,:Jaragra::-h?, and 
articles 42, and 49) and :'military objectives; (art:i_cle 47, paragraph 
1). There were other conce~ts of which some ex~lanation was given 
in the ICRC Commentary on the Draft Additional Protocol to the Geneva 
Conventions of I? August 191;,9 (CDDI--l/J), such as ;;hostile acts 
(or direct participation in hostilities), which meant acts of war 
that by their nature or purpose struck at the personnel and materiel 
of enemy armed forces; :'mili tary operations':, or movements of 
attack or defence by the armed forces in action; and 'war effort", 
that was to say all national activities which by their nature or 
purpose would contribute to the military defeat of the adversary. 

9. Introducing article 44 of draft Protocol I, he said that the 
Fourth Geneva Convention of 1949 covered, in a very unequal menner, 
two situations arising in armed conflict. The more developed part 
of that Convention, part III, concerned the status and treatment of 
persons in the power of a party to the conflict, and the less 
developed part, part II, concerned general nrotection of the 
population against certain effects of war. 
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10. llith regard to future law, the proposals were designed 

primarily to strengthen the protection of the civilian population 

against the effects of hostilit~es (articles ~3 to 53 of draft 

Protocol I) and secondly, but in a leeser degree, to supnlement the 

protection of persons in the power of a party to a conflict 

(articles 6] to 69 of draft Protocol I). 


11. Paragraph I of article 44 covered only civilians, and civilian 

objects on land. If the Conference went no fur,ther than the 

Conference of Government Zxperts on the Reaffirmation and Development 

of International Humanitarian Law applicable in Armed Conflicts in 

resolving the problems of humanitarian rules at sea and in the air, 

it would be desirable for it at least to adont a resolution 

inviting parties to a con£lict to ap~ly those rules by analogy. 


I?. Regarding paragraph 2, the number of provisions where the wore 

r'attacl~" was used was so great that the ICRC had thought it 

necessary for that idea to be d~fined. 


13. In paragraph 3 the term 'international rules' embodied 
international customary law, whether codified or not, and international 
treaty law. 

14. Introducing article '2,4 paragraph 1 of draft Protocol II, he 
drew attention to the comments on page 155 of the, IGiC Commentary 
(CDDH/3) • He emphasised that the relevant international~~:Soluti,ons 
which mentioned the duty of all belligerents to-,make a distinction 
between the civilian poptiation'and combatants; and between civilian 
objects and military objectives; related to all armed conflicts ,and, 
had been adopted unanimously or almost unanimously - for example 
United Nations General Assembly resolutions ?.L~4lk (XXIII) and 2675 
(xxv). ' 

15. f'ir. CASTREN (Finland) said that the draft articles represented 
a good basis for discussion and he would propose amendments mainly 
for clarification or drafting. Article 43 of draft Protocol I and 
article 24, Daragraph 1 of draft Protocol II were acceptable to his 
delegation. 

16. Mr. EL IBRASHY (Arab Republic of Egypt) proposed that in 
paragraph 1 of article 44 the word Hwarfare" should be replaced by 
the words "military operations[:, to conform with the French 
"operation mili taire Ii which "'as the original. 

17. Mr. CRETU (Romania) introduced the amendments contained in 
document CDDH/III/lO. 

13. Mr. ALLAF (S7rian Arab Republic) said that he supported the 
Romanian amendments (CDDH/III/IO) and the amendment proposed by 
the representative of the Arab Republic of Egypt. He proposed that 
in the second line of article 43 the word l:resources" should ,be 
replaced by the word "targets:', since the former was open to wider 
and wrong interpretation. 
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19. Mr. BLISHCHEN~O (Union of Soviet Socialist Republics) felt 
that articles 4c3 and 4c4c of draft Protocol I and article ~.4 of draft 
Protocol II constituted a sound basis for discussion; the Soviet Union 
delegation would reserve its position on proposed amendments until 
they had been presented in writing. 

~O. IVir. FISCHER (German Democratic Republic), introducing the 

amendment to article 43, in document CDDH/III/9, l3aid that its 

sponsors believed it would ensure respect for the civilian 

population, He agreed also with the amendments propol3ed by the 

representative of Romania (document CDDH/III/lO) referring to article 

4c4, paragraph 1. 


21. Hr. HA,~SAa (India) said that he believed articles 1;,3 and 4cL:, 

were inseparable from articles 45 to 49 on which the Indian 
delegation would wish to comment later. A~art from that reservation, 
he found articles 43 and 44 generally suitable but supported 
deletion of the words "on land': in article Ll 4, paragraph 1. He 
reserved his delegation's position on article 24 of draft Protocol II 
since there existed no precise definition as to the scoye of 
Protocol II. 

22. Hr. DUGERSUREN (Mongolia) supported in principle the amendments 
proposed in document CDDH/III/9; he did so especially because the 
amendment had deleted from article 43, paragraph 1, the phrase "shall 
confine their operations to the destruction or wea!':ening of the 
mili tary resources of the adversary;:, since that phrase seemed 
unsuitable to a Protocol devoted to humanitarian law. Care should 
be taken to avoid similar expressions which might create the 
impression that the Conference was legislating norms of the 'law 
of war" in the documents on humanitarian law. He suplJorted the 
Romanian proposal to delete the words "on land" from article 44 
(CDDH/III/IO) • 

23, !vIr. SALEr~ (United Arab EDirates) supported the argendments 
submitted by the representatives of the Arab Benublic of Egypt and 
the Syrian Arab aepublic and that proposed by; Romania. 

24. Mr. REZE;~ (Brazil) said that the members of his delegation 
had devoted special attention in their ~re~aratory studies to the 
words :'on 1 and;; in article [14, paragraph 1. They had fel t that 
such restrictive terms should be based on specific reasons, 
possibly linked to the con!:ideration of the rules of the Law of 
the Sea. He thought that it would be useful to have some 
enlightenment on that subject from the experts of the ICRC. 

25. Mr. MIRIMANOFF-CHILIKINE (International Committee of the 
Red Cross) ex?lained that neither the text of 1971 nor that of 197~ 
had contained those words which had been added at the explicit 
request of some delegations at the first and second sessions of the 
Conference of Government Experts, so as not to interfere ,vi th any 
of the provisions of the Law of the Sea. 



- 17 - CDDH/III/SR .2 

26. Mr. ALDRICH (United States of America) said that whiie 
articles 43 and 44 constituted a generally sound approach, his 
delegation would have some drafting amendments. He believed the 
ICnC had been correct in inserting the limitation ;'on land;' in 
article 44 since the vast majority of civilians were in fact on land. 
Although the article ap~lied to attacks on land from the sea or air, 
the law of sea warfare was too complex to be dealt with at the 
Conference. Deletion of the words ;;on land" might inadvertently 
modify the Law of the Sea. 

~7. Mr. TRANGGONO (Indonesia) agreed with the proposal by the 

representative of the Syrian Arab ;~epublic to change "resources!; 

to "targets;; and 1-vi th the deletions from article 43 proposed by the 

representative of Mongolia. 


23. Sir David HUGHES-MORGAN (United Kingdom) stated that he 

regarded the ICRC version of article 44, paragraph 1 as suitable 

He agreed with the views put forward by the United States 

re9resentative against deleting the words ;on land', since to do 

so would be likely to cause confusion. Draft Protocol I was to 

amplify the Geneva Conventions and The Hague Law and not modify 

international law with regard to warfare at sea. 


29. Mr. ALLAF (Syrian Arab Republic) replying to the United 
States and Unit~d Kingdom representatives, said that he believed the 
deletion of the words "on land" to be unambiguous. He introduced 
a new draft to replace article 43 taking into consideration comments 
expressed during the meeting (CDDH/III/14). 

30. Mr. FLECl: (Federal Republic of Germany) said his delegation 
accepted articles 43 and 44 of draft Protocol I as they stood and 
while article 43 reaffirmed the second paragraph of the preamble to 
the St. ~Petersburg Declaration, he could not support the deletion 
proposed by the Romanian delegation in document CDDH/III/lO and the 
deletion suggested by the representative of Mongolia. 

31. Mr. BLISHCHENIW (Union of Soviet Socialist Republics) asked for 
an adjournment, so that representatives might receive written texts 
of the amendments pronosed. 

It was so agreed. 

The meeting rose at 11.45 a.m. 
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SUMMARY RECORD OF THE THIRD ~ETING 

held on Tuesday, 12 J.1arch 1974, at 3.40 n.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

TRIBU1'E TO THE MEMORY OF PROFESSOR NILAN BARLOS 

On the proposal of the Chairman, the members of the Committee 
observed a minute's silence in tribute to the memoEY of 
Professor Milan Bartos of Yugoslavia, a distin~ished and long-serving 
member of the United Nations International Law Commission. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I: Article 43 - Basic rule (CDDH/lj CDDH/III/9, 
CDDH/III/lO, CDDH/III/14, CDDH/III/20) 
(continued) 

Article 44 - F~~pplication (CDDH/lj 
CDDH/III/lO, CDDH/III/16, CDDH/III/19, 
CDDH/III/2l) (continued) 

Draft Protocol II: Article 24, paragraph 1 - Basic rules (CDDH/l; 
CDDH/III/15) (continued) 

1. The CHAIRMAN invited the Committee to discuss the amendments 

to articles 43 and 44 of draft Protocol I and article 24, paragraph 1 

of draft Protocol II. 


2. Mr. HENCER (Czechoslovakia) said that his delegation was a 
co-sponsor of the amendme~t to article 43 of draft Protocol I in 
document CDDH/III/9. The basic rule of that article must clearly 
express two fundamental huwanitarian principles, namely, the need 
to distinguish between the civilian population and combatants, and 
the need to protect the civilian ~opulation and civilian objects 
against the dangers of hostilities. The phrase "the Parties to the 
conflict shall confine their operations to the destruction or 
weakening of the military resources of the adversary;;, which appeared 
in the ICRC draft (CDDE/l) of article 43 was not a humanitarian 
rule and had therefore been omitted from the amendment. The 
sponsors had submitted a similar amendment (CDDH/III/15) to article 
24, paragraph 1 of draft Protocol II. 

3. Mr. HERCZEGH (Hungary) said that he supported the amenrnnent to 
article 43 of draft Protocol I in document CDDH/III/9 and fully 
endorsed the views expressed by the delegations of the German 
Democratic Republic and Czechoslovakia in that connexion. His 
delegation would be prepared to accept the insertion of the word 
"clear'; before I;distinction" proposed by the Romanian delegation 
(CDDH/III/lO, para. 1), and considered that article 24 of draft 
Protocol II should be amended along similar lines. 
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4. With regard to article itA of draft Protocol I, he supported 

the Romanian proposal to delete the words "on land" at the end of 

paragraph 1 (CODH/III/IO, para. 2). 


5. ~lr; BA:)!ALI (Italy) drew the Committee's attention to the use 
of the word ;;operations: in article 43 and of the words i'operations 
militaires' in the French text of article 44c. The term "military 
operations i; waS not defined in either of the draft Protocol s. It 
was described in the Commentary on article J of draft Protocol I as 
':offensive and defensive movements by armed forces in action" 
(CDDH/], page 10), but that definition was likely to give rise to 
confusion. The problem of defining the term was all the more 
serious since it was used in the basic rule on protection of the 
civil:ian populati~n. It would be undesirable t~ attempt to conceal 
the, d~vergeI:lcy of delegations:', posi tion's, by using ambiguous 
terminology. The,Conference was in duty bound to ensu~e thEtt the 
texts were clear, since that was a 9rerequisite for their correct 
and effective application. 

6. ~ir. ALLAF (Syrian Arab Republic) observed that the Romanian 
amendment to article 43 (CDOH/III/IO) had been superseded by 
amendment CODH/III/14, which Homania had co-sponsored. 

7. His delegat'ion supported' the general spirit of amendment 
CDDH/III/9, but considered that amendment CODH/II 1/1 !;" of which it 
was a sponsor, was clearer and more comprehensive. 

8. TheGhanaia~ amendment (CDDH/III/20) was not very different 
from the original ICRC draft. The word ;'resources" was 
unaccentable, as it was too sweeping and vague. Furthermore, the 
idea of destruction or weal-cening of any objectives, even military 
ones, should have no place in international humanitarian law, and 
his delegation agreed with the views expressed at the second 
meeting by the Mongolian representative on that subject. 

9. He supported the Romanian proposal to delete the words "on 
land"at the end of paragraph 1 of article 44 (CDOH/III/IO). On 
the other hand, the amendments to that article proposed by 
Australia (CDDH/III/21) and Belgium and the United ,angdom 
(CODH/III/16) were not acceptable to his delegation. 

10. ~eplying to a question by the CHAIR~~N, he said that the 
sponsors·of amendment CDDH/III/14 had not yet discussed its possible 
applicability to article ?-4, paragraph I, of draft Protocol II, but 
would do so .and would make their views known in due course. 

11. Hr. FLENIlING (Poland) said that it was not always possible to 
m~~e a clear distinction between humanitarian law and the 
regUlations which appl~ed to the conduct of hostilities. It was 
thus inadvisable to refer in a basic rule of humanitarian law to 
the destruction or weakening of the military resources of the 
adversary, as was done in the original text of article 43. The 
basic rules in that article and in article ?4, paragraph I, of 
draft Protocol II should be concentrated on the protection of the 



- 21  CDDH/I II/SR.:3 

civilian population and civilian objects and on making a distinction 
between the civilian population and combatants and between 
civilian objects and military objectives. That was the ~urpose of 
amendments CDDH/III/9 and CDDH/III/15. 

12. Article 24, paragra9h 2 of draft Protocol II, was covered to 

a large extent by the amendment to paragraph 1. 


13. Sir David HUGHES-NORGAN (United langdom) said that his 

delegation was still inclined to support the ICRC text of article 43. 

The United Kingdom delegation had not yet had time to study the 

various amendments in detail, but when it had done so it would see 

whether it could su~port any of them. Nor could it comment usefully 

on article ~4 of draft Protocol II until the scope of that Protocol 

had been defined. 


14. The deletion of the words I'on land'i from article 44, paragraph 1, 

would have the same effect as the insertion of the words " ••• , sea or 

air\<, namely, the application of section 1 of part IV of draft 

Protocol I to all warfare, on land, at sea or in the air. 


15. Customary law for the protection of civilians and civilian 

ships in the case of warfare at sea differed greatly from that 

proposed in the draft Protocol. Under both bodies of law, 

civilians included crews and passengers in merchant ships and non

combatant passengers in warships, although the protection granted to 

them must obviously differ from one category to the other. 


16. Nerchant ships, some of which were armed in wartime, were 

entitled by customary law to use their arms in self-defence and 

were thus in a very different cat~gory from the civilian objects 

referred to in the draft Protocol. 


17. l)nder the Treaty for the Lim:~tation and Heduc+ion of Naval 

Armaments, signed at London in 19~O, and the Protocol of 1936, a 

submarine or other warshi? was permitted in wartime to sink a 

merchant vessel, provided the passengers and crew were removed to a 

place of safety. In the case of refusal to stop or of resistance 

to vinit or search, a warshiIJ was entitled to sin!: a merchant 

vessel without t~~ing such precautions. 


13. There was thus a substantial contradiction between the 

customary and conventional law relating to merchant shi~s and the 

more comprehensive protection which it was pro~osed to grant to 

civilian objects under Protocol I. The rules of sea warfare 

perhaps needed to be codified or possibly changed, but a great 

deal of preparatory work would first be required to resolve the 

contradictions he had mentioned. 


19. Air warfare was an even more difficult subject, because the 

rules relating to it were in many respects uncertain. It might be 

desirable for those rules also to be codified and ex~anded, but 

that again was a matter for extennive study. 
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The qualifiedexpertsw~o had held lengthy discussions with a 

view to establisbing a clear set o·f rules for t:1e guidance of thoee 

who had to engage in warfare ;UI.(;\ not taken the existing laws of 

lJea or air warfare into account. Any attem',)t to ma!~e draft 

Protocol I ro,::Y;:Jly to :::;uch warfare "ould wea'<:en the efforts which had 

been made to give a clear lead in the field of humani·tarian law. 


21. That was why the s!,!onsors of amendment CD::JH/III/16 had 

restricted the field of application to attac::<:s on land. They would 

have no objection to a redraft or to a definition of the ex?ression 

"on land" to maI<:e it clear that attacks on targets on lakes, rivers 

or inland waterways were included. 


2~. The sponsors had followed the lead given by the ICRC in 
making the provisions of the section apply to attac!cG, but had done 
so in paragraph 1 of article 44 instead of in /aragraph 2 and had 
defined the word ;:attad;:s:' in' H se:narate paragraph. It might be 
considered desirable to transfer the definition to article ?, to 
make it apply to draft Protocol I as a whole. 

?oj. The amendment to article ~4, paragraph 3, in document CDDH/III/16, 
\'/aS similar to paragraph 3 of' amendment CDD!i/III/21 to which the 
Syrian representative had objected;' it was designed to'avoid the use 
of the vague term i complementary" 'and to ensure the continued 
application of the humanitarian protection provided by earlier 
conventions and by customary law. That wording, which was clearer 
than the original text, would not. weaken the additional protection 
to be given by the Protocol. 

24. Mr. TI~N Chin (China) sa~d it was imgerative for the wording 
of th~ basic rule -in article 4-3 to be·explicit· and for the field of 
aprylication laid down in article 44 to. be as broad as possible. 
f-!is delegation therefore supported amendment CDDIVIII/14. 

25. In view of the cruel o1)pression and heavy casualties suffered 
by the civilian popUlation in the-aggressive wars launched by the 
imperialists, colonialists, racists ·and Zionists, Protocol I should 
provide for the maximur.1 protection of· civilians. 

~6. His delegation, which considered that the Conference should 
concentrate its attention at the current session on draft 
Protocol I, reserved its right to comment on draft Protocol II at 
a later stage. 

?7. t1r. CRABBE (Ghana) said that his delegation had submitted an 
amendment to article 43 (CDDH/II'I/?O) in order to maJ,:e it quite 
clear that the phrase ;;civilian popula.tion i :; was not limited to the 
civilian population of States parties to a conflict. 

?S. Mr. BLISI-lCHENZ;:O (Union of Soviet Socialist Republics) said that 
al though amendment CDDH/III/9 was preferable to amendment CDDH/III/14, 
it could still be improved. The wore. "clear" should be inserted 
before "(listinction:: in article l!j. 
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29. He asked whether the term nfull protection" in amendment 

CDDH/III/14 meant the protection of civilians as a whole~ To 

avoid misinterpretation it might be better to insert the words 

lias such n after ['civilian population': in the first line of document 

CDDH/III/9. 


30. The wide scope of protection of the civilian population 

proposed in the Ghanaian amendment (CDDH/III/?,O) seemed to be 

unwarranted. 


31. With regard to amendment CDDH/III/14, his delegation preferred 

the ICRC text. The United I\:ingdom representative's explanations 

concerning air and sea warfare were indeed pertinent, but the ICRC 

had taken them into account in its draft. Hi,s delegation also 

preferred the ICRC text of article 44, paragraph 3, which included 

the word "complementary::. Indeed, the main reason for adopting 

draft Protocol I was that it was complementary to existing laws and 

regulations. 


32. Since the humanitaria~ provisions of draft Protocol II were 

urgently needed, he welcomed the amendment "\0 article ?,lk, 


paragraph 1, of that Protocol submitted by the delegations of 

Czechoslovakia, the German Democratic Republic and Poland (CDDH/III/15). 


J3. Mr. ALLAF (Syrian Arab Republic) aPo~gized to the Australian, 

Belgian and United Kingdom representatives for his hasty conclusions 

concerning their amendments to article 44, paragraph 3. Those 

amendments were, he now realized, constructive, but he would still 

prefer them to be combined with the ICRC draft. 


34. In reply to the Soviet Union representative, he explained that 

the words "full protection" in document CDDH/III/14 were self 

explanatory and that the sponsors could not agree to change them. 


35. Nr. EL SHEE':H (Sudan) added that ['full !Jrotection" meant 
protection against military operations. 

36. Despite the United Kingdom representative's explanations he 
still believed that to delete the words :'on landf; from articl,e 44, 
paragraph 1, would not undermine the existing law of sea warfare. 
The basic rule should in any case be a comprehensive article with a 
wide range of application. Until the laws of war at sea were 
codified, States were undeniably bound by the existing rules; but 
as the United States re~resentative had pointed out at the second 
meeting, the small proportion of civilians which could suffer from 
indiscriminate attack at sea should be taken' into consideration. 

37. Article 44, paragraph J, as drafted in amendment CDDH/III/16 
was, with the exception of the opening words, preferable to the 
ICRC version. If those opening words could be made affirmative rather 
than negative, so as to reaffirm existing law', he could support the 
amendment. 
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38. Mr. FLEMMING (Poland) said that the sponsors of document 

CDDH/III/9 had accepted the Soviet Union re;>resentative's amendment. 

The word "clear-' should be inserted before "distinction" in the 

amendment and the French version should read " ••• la distinction 

nette ••. " 


39. Hr. BRETTON (France) asked whether arrangements could not be 

made to discuss amendments not less than twelve hours after they 

had been circulated. 


40. He woridered whether the last sentence of documentCDDH/III/9 
"Civilian population and civilian objects, shall be protected 
against" the dangers of hostilities;; - implied that national 
authorities ought to take "rotective steps before or during hostilities, 
which wo~ldbe complicated, or whether it applied to an adversary. 

41. Mr. MIRIMANOFF-CHILIFINE (International Comfuittee of the R~d 
.Cross) 	explained that the ICnC version of article 43 was a general 
rule, which could be considered, as the French representative had 
pointed out, either with respect to the attacking party or with 
respect to the attac~ed party. The two cases were, however, 
specifically covered in article 46, paragraph 1 and article 50 
on the one hand, and in article 1;6, ~~ragraph 5 and article 51 on 
the other hand, which the ICRC would exnlain at a later stage. 

ORGANIZATION OF '!lOR:'. 

t4r. PASCHE (Switzerland) said that it would be useful if the 
Committee could-be given a time-table showing when the various 
articles would come up for discussio...~. That would ma!~e it possible 
for delegations to submit amendments sufficiently in advance to 
enable other delegations to study them in time. It would also be 
useful to '~ave a summary table of the amendments submi tted to each 
article. 

43. The CHAIHMAN said that the Swiss suggestion would be 
submitted to the Secretariat. 

44. He read out a letter from the Secretary-General of the 
Conference requesting re~resentatives to reduce their amendments 
to the minimum, to grou~ them in chapters and sections whenever 
they could, and to submit them as early!as possible because of the 
Secretariat's heavy workload. 

The meeting rose at 6 E.m. 
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SUMMARY RECORD OF TP.E FOURTH ]'.EETING 

held on Wednesday, 13 March 1974, at 3.15 p.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/I) (continued) 

Draft Protocol I: Article 43 - Basic rule (CDDH/I; CDDH/III/9, 
CDDH/III/IO, CDDH/III/14, CDDH/III/20, 
CDDH/III/26) (continued) 

Article 44 - Field of application (CDDH/I; 
CDDH/III/IO, CDDH/III/16, CDDH/III/19, 
CDDH/III/21) (continued) 

Draft Protocol II: Article 24, paragraph 1 - Basic rules (CDDH/l; 
CDDH/III/12, CDDH/III/15, 
CDDH/III/2J) (continued) 

1. l<1r. MIRIMANOFF-CHILI1UNE (International Committee of the Red 

Cross), replying to a question by Mr. HERCZEGH (Hungary) concerning 

article 44, said that the expression ':land': meant all national 

territory, including lakes, rivers, canals and other bodies of 

water, with the sole exception of territorial seas. 


2. Mr. BRETTON (France) said that his delegation found the 
provisions of article 43 of Protocol I acceptable and tha~, to 
meet the wish of one delegation, it had pre?ared a com~romise 
solution between the various texts proposed, namely, the original 
draft article, the amendment submj, tted by Czechoslrvakia, the German 
Democratic !:epublic and Poland (C"JH/III/9) and thL amendment 
submitted by the United Arab Emirates, r~uwait, Libyan Arab Republic, 
Madagascar, Romania, Sudan and the Syrian Arab Republic (CDDI-l/III/14). 
He therefore proposed that articl0. 0J should be worded as follows 
(CDDH/III/26) : ;, In order fully to ensure respect for and 
protection of the civilian population and civilian objects, the 
Parties to the conflict shall mruce a clear distinction between the 
civilian population and combatants and between civilian objects and 
objectives constituting the military resources of the adversary.". 

J. Mr. TODORIt (Yugoslavia) said that the original text of 
article 4J was acceptable without major changes, since it merely 
reaffirmed principles already existing in international instruments 
and in customary law. With regard to the amendments, the objections 
to which they gave rise were not only matters of drafting; their 
sponsors should therefore try to align their points of view and, if 
possible, put forward a joint proposal. 
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4. Mr~ FISCHER (German Democratic Republic) said that the 

sponsors of document CDD~/III/J found the French proposal 

satisfactory. In order to facilitate the Committee's work they 

would wi thdraw their amendment <:':'ld wished to be considered as 

co-sponsors of document CDDH/III/~6. 


5. Mr. ALVAREZ-PIFANO (Venezuela) considered that article 44, 
paragraph 3, as drafted by the ICRe, was in keeping with the 
object~7es ~f ~~~ Confcr2n~~. ~~oting paragraph ], be said that 
the word "com)Jl'ementary" in that text was particularly well chosen. 
The wording to be adopted by the Conference should nO,tcomplicate 
the interpretation ~;laced on ~:le tW'Q Protocols or restrict the 
application 'of their provisions in the future. 

6. He had some misgivings about paragraph 3 of the amendments 

submitted by Belgium and the United Eingdom (CDDH/III/16) and by 

Australia (CDDH/III/21), the first phrase of which read as 

follows: "Nothing contained in the pro,v,isi9:ns of the present, 


'section 	shall affect t!:le humanitarian protection given by part II 
of the Fourth Convention . " which probably implied the 
application of the Fourth Geneva Convention of 1949 as a matter of 
priority over the Protocol. That was a problem of legal t~chnique, 
of the application of, successive ::nstruments concerning' the same 
question goverDed by international law. 

7. '.che delegation of Venezuela was fully aware that the 
Conference was not called upon to revise existing international 
humanitarian law but merely to reaffirm it, and that was a general, 
question which should be decided in the light of the decisions 
tru(en by Committee I on provisions such as those contained in 
articles 1 and 24. His deleg~tion agreed with the statement 
in article rv! - "When the ~)artiGs to the Convention are als~ 
Parties to the present Protocol, the Conventions shall apply as 
supplemented by this Protocol.' 

3. Referring to articl", Ll:J anti .;il'i) amendments thereto, he pointed 
out that, contrary to what the ICRC had said in its Commentary 
(CDDH/3, para. 53), that Brticle did not contain in substance what 
was stated in the second preambular paragraph of the Declaration 
of SL· Petersburg of 1363, namely "that the only legitimate object 
which States should Cl.,,:cc<v',~J to accompli sh during war is to 
weaken the military forces of' th~ enemy". Article 43 stated, 
however, " •.• the Parties to the conflict shall confine their 
operations to the destruction or weakening of the military resources 
of the adversary. r;. But "mi.li tary forces:' and IImili tary resources;1 
were not the same thing. Types of military forces were set out in 
article Ix A, paragrapho (1), (2), (J) and (6) of the Third Geneva 
Convention of 1949, while the concept of military resources seemed 
to include not only military forces but the entire logistic 
support of such forces, including factories and industries 
manufacturing war materials, ~ower plants and so forth. 
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9. Before mru(ing any comments on article 43 and the amendments 

thereto, the delegation of Venezuela would like to ask the 

representative of the ICRC for what reasons the Declaration of 

St. Petersburg had been amended in the sense of amplifying the 

concepts contained therein. 


10. Mr. CASTREN (Finlhnd) thought that the ICRe text could be 
improved along the lines pro3:Josed by the sponsors of amendment 
CDDH/III/14. He considered, however, that the term 'to ensure 
full protection:: took little account of realities, and suggested 
that the word {'full" should be deleted. He also proposed that the 
corresnonding provisions of article 24, paragraph ?, of draft 
Protocol II should be amended accordingly. 

11. His delegation further hoped that the text proposed by the 
ICRC for article 44 would not be amended. It did not seem possible 
to delete the term "on land", since contemporary rules of air and 
sea warfare were different from those of land warfare, es?ecially 
where the protection of the civilian population was concerned, and 
the Conference was not in a position to alter them even if it found 
them unsatisfactory. The amendments submitted by Belgium and the 
United ;angdom (CDDll/III/16) and by Australia (CDm-l/III/~U) were 
almost identieal and did not greatly differ in substance from the 
ICRC text. 

12. Mr. PALACIOS'TREVINO (Mexico) said that in the case of article 
43 his delegation preferred the ICRC text, the form of which might 
perhaps be amended. 

13. It was al so in favour of the deletion of the ''lords lion land" 

from article 44, paragraph 1. 


l~ ~ith regard to article ?4 of draft Protocol II, his delegation 
"rished to reserve its position until a decision had been taken 
concerning 7art I of d~aft Protoc~l II (Scope of t~e Protocol). 

15. Hr. EL IBHAS:-;Y (Arab He:?ublic of i!;gypt) said that he fully 
appro~ed of the content of the amendment to article 43 in document 
CDDH/III/14, but suggested that the last part of the amendment 
should be slightly changed by replacing the word.s "objects of 
civilian nature" by ;'civilian objects". That drafting change 
would not appiy to the Prench text. 

16. Nr. TEIXEIRA STARLING (Brazil) said that he supported the 
text proposed by the IeRC for articles 43 and 44 of draft 
Protocol I and could agree to drafting changes which would make 
the text clearer and more precise. For the time being, he 
reserved his position on article 24 of draft Protocol II. 

17. Mr. MATU (Albania) said he 'was in favour of the wording for 
articles 43 and 4~ proposed by Roma~ia (CDDH/III/lO), although 
they represented a bare minimum, since, in vie~ of the size of the 
military potential at the disposal of the super Powers and the use 
to which it was put in their wars of aggression, the civilian 
p09ulation was in greater danger than ever. 
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18. Mr~ EATON (United Kingdom) said that t~e question was not 

substantive. The amendments submitted to article 113 of draft 

Protocol I did not appreciably im9rove the ICRC text. In his 

opinion, the many adjectives used in document CDDh/III/14 were 

superfluous. 


19. i-lith regard to the Venezuelan representative's remar!: 
concerning the wording of the amendments in document CDDfi/III/16, 
he 90inted out that article 4~ defined a basic rule. The heads of 
entities res?onsible for applying the Conventions would consult 
article 47, not article 43, ' It must be &tressed that the obligation 
to respect the civilian popUlation and civilian objects should be 
fulfilled during attacl:s, and in that connexion he ;Jreferred the 
wording of document CDDH/III/14. It had also been said that the 
expression 'to the destruction or weakening of the military 
resources of the adverse_ry" was not sui table for a basic rule; 
nevertheless, humanitarian law should specify for soldiers and their 

'commanders 	what they could attac!~, and the ICI1C text was preferable 
from that point of view. 

;:>,0. lIe 1:Jroposed that im ad noe group should be set up to examine 

the amendments submitted. 


21. With regard to article 4], he drew attention to document 
CDDH/III/16 submitted by his delegation and that of Belgium, and 
pointed out t'Jat it \'ias not intended to establish an order of 
:priori ty among sources of law. 

~2. !Vir. OULD NINtn:·) (l'lauri tania) said that he supported amendment 
CDDI-!/III/ill and ,.ish·eel to be included among its sponsors. He 
reserved the right to sneak later on the other amendments. 

23. Mr. CAMERON (Australia) said he thought that the texts of 
articles 43 and 44 of draft Protocol I should, aE far as possible, 
be left a~ t~ey were. He would n~t, however, be o 'posed to any 
amendments which would improve the wording. 

84. Hi s delegation could ~ccept article 2.4, paragraph?', of draft 
Protocol II, provided a small error in the English text was corrected. 

25. He pointed out that article 43 of draft Protocol I and article 
24, paragraph 1, of draft Protocol II define~ a principle which was 
restated in subsequent articles. 

26. In his opinion, the ICQC text of article 43 was preferable to 
amendments CDDP/Ill/9 and CDD~l/III/l'± and already covered all the 
proposed variants. 

27. With regard to article 44, rlocument CDDH/III/21 submitted by 
Australia would undoubtedly require amendment. He sug~ested that the 
words :'including inland' waters" be added after the words 'on land" 
in paragraph 1 of that proposal. 
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2n. In conclusion, he asked what law would be a~plicable in the 
case of civilian objects at sea subjected to attack by ground-to-air 
rockets or by aircraft. 

29. Hr. GENOT (Belgium) said he wished to give some explanations 

of the amendment to article 4.4 submitted by his country. and the 

United Kingdom (CDDH/III/16). In reply to certain delegations 

which wished the words "on land' to be deleted, he pointed out that 

the rules of naval warfare were so specific that the provisions of 

draft Protocol I, which had to be kept very simple, could not be 

applied to them. Nevertheless, civilians on board a vessel or 

aircraft were not de?rived of all ~rotection. Certain existing 

procedures were equivalent, in the case of naval warfare, to the 

provisions of the Protocol. 


30. l"'i th regard to paragra;:>h 3 of the Belgian and United l\:ingdom 

amendment, it should be borne in mind that there were other rules, 

both treaty and customary, which related to situations not covered 

by paragraph 1. Indeed, article I of draft Protocol I already 

established the complementary nature of that instrument in relation 

to the Geneva Conventions of 1949. 


31. Mrs,' MANTZOULIN03 (Greece) said that she preferred the ICRC 
text of article 4). The pro:->osed amendments contained unnecessary 
qualification!:;. The words "on land:; in article 44 clearly 
expressed the purpose of that provision. 

)2. I-!r. BLIX (Sweden) said that article 43 seemed to be 
acceptable as it stood, although some of the amendments might 
improve it. He thought it would be preferable to refer the 
relevant proposals to a working party. 

3~. He pointed out that it was proposed in document CDDH/III/14 
to establish in article 43 the .distinction drawn between civilian 
objects and military objectives in subsequent articles, but 
expressed doubt concerning the value of the m~~y adjectives used 
in that text. 

3 lh :'li th regard to t!1e :;:Jroposed deletion of the reference to "the 
destruction or wealtening of the military resources of the adversary", 
he said that it might perhaps be unwi~e deliberately to ignore the 
realities of war. 

35. He preferred the amendment subnitted by the Syrian Arab Republic 
and six other countries (CDDH/III/14) to the French ~~endment 
(CDDH/II I/2,6 ) • 

36. With regard to article 44, he pointed out in connexion with 
the Belgian and United ;':ingdom amendment (CDDH/II1/l6) that the 
provisions of part IV, section I, applied to attacks on land rather 
than to military operations on the high seas. 
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37. The 'ford i'attac!~;i considerably limited the scope of the 
articles in that section and a careful study should be made of the 
possible effects of using that term, particularly on articles 51, 52 
and 55 and paragraph J of article 46 of draft Protocol I. Like the 
representative of Finland, he thought it preferable to retain the 
term ;'on land;'. He had a preference for the term "/arfare;' but could 
accept the C)~:~ression ;'mili tary (',J0rations", and preferred the text 
Df article 44, paragraph 3, which appeared in document CriDH/III/16. 

33. Finally, he reminded the Committee of the ouinion expressed 

by his Minister in plenary session to the effect that article 44 

should not be regarded merely as an addition to the Geneva 

Conventions of 1949, but that it should sunplement The Hague 

Conventions. 


39. Mr. ~LEIN (Holy See) proposed the insertion of the following 

sentence at the beginning of article 43 and amendments thereto: 

.'To spare the civilian .Dopulation of the adversary to the greatest 
~ossible extent is a strict duty and shall be constantly borne in 
mind by parties to the conflict". 

40. hr. BLISECHENic:O (Union of Soviet Socialist ;::'euublics) sUP1?orted. 

the United I-::ingdom representative's ryroposal that a small working 

party should be set up to examine amendments submitted to the 

Committee. 


41. With regard to article 4J, the Committee had before it the 
original ICRC draft, an amendment by the United Arab Emirates, 
Kuwait, the Libyan Arab Republic, Madagascar, Romania, Sudan and 
the Syrian Arab aepublic (CDDH/III/ll!), and a French amendment 
(CDDH/III/26); it should be possible to agree on a generally 
acceptable text on the basis of those pro~osals. 

42. The words "ensure full prote'ction' were accentable, in view of 
the explanation given by the Sudanese representative at the third 
meeting. He had no strong views on the adoption ~f either of the 
amendments, although the French amendment seemed to be the most 
appropriate. 

43. Article 44, paragraph 1, wa~ satiafactory, but if the majority 
of the Committee wished the term "attacks on land" to be defined, 
some explanations might be added at the end of the paragraph. 

44. He agreed with the Swedish representative's views on paragraph 
? but thought it '!Jreferable to delete the last part of paragraph 2 
of the original text, thus avoiding all reference to attacks. 

45. With regard to article 24 of draft Protocol II, the Committee 
had before it three ame,ndments, submitted by Romania (CDDH/III/12), 
the United States (CDDH/III/23) and jointly by Czechoslovakia, the 
German Democratic P-epublic and Poland (CDDH/III/15). That article 
was of vi tal im!JOrtance! since steps had to be tal-cen to protect the 
civilian population in non-international armed conflicts, such as 
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civil wars. The amendment in document CDDH/III/15 seemed to be the 
most suitable, since it reflected the views ex~ressed at the 
Conference of Government Experts. On the other hand, he could not 
support the United States amendment to article 24, paragraph 1. 

46. Mr. REBD (United States of America) said he agreed with the 

Swedish representative that the words "mili tary resources" should 

be retained in ~rticle 43. He also agreed with the re~resentatives 


of Finland, Australia and Greece that. the ICr.C draft set out the 

basic rule very clearly. He was therefore prenared to endorse that 

text. 


47. He drew attention to the connexion between the two paragraphs 
of article 24 of draft Protocol II and said that the essential point 
was to draw a distinction between the civilian population and 
combatants, and between civilian objects and military objectives. 

42. The ICRe draft of article 44 would be entirely satisfactory 
provided the term I'on land" .referred to the whole terri tory of a 
State, including lakes, rivers, canals and other waterways, with 
the sole exce9tion of the territorial sea, as the Ienc representative 
had pointed out. Paragraph 1 must be clear and concise, and the 
amendments submitted by Australia (CDDH/III/2.l) and by Belgium and 
the United Kingdom (CDDH/III/16) should be given due consideration 
in redrafting that article. 

49. Hith regard to the Swedish representative's remark concerning 

attacks, he considered that the definition of that term should 

apnear in article 2 and asked the officers of the Committee to bear 

that suggestion in mind. 


50. Mr. EL MISBAH EL SADIG (Sudan) said that the French amendment 

(CDDH/III/26) ignored two i~portant points which appeared in 

amendment CDD:-I/III/14, first, that article 43 should stipulate that 

the parties to the conflict shoulC confine their oparations only to 

military objectives and, secondly, that it should refer only to 
nmili tary objectives', not to "mili tary resourcesI'. 

51. l-lhere the drafting was concerned, the sponsors of amendment 
CDDH/III/14 were not prepared to accept the changes proposed by the 
United Iangdom representative. On the other hand, they could 
accept the Egyptian representative's oral amendment concerning the 
words "civilian objects and were prepared to meet with the 
sponsors of the other amendments with a view to drawing up a joint 
text. 

52~ Mr. CHOWDHURY (Bangladesh) associated his delegation with those 
which considered that article 43 should state clearly tha~ the 
civilian population must be spared the sUffering caused by armed 
conflicts, whether international or non-international. 

53. Although the ICRC draft had been carefully prepared, 
amendment CDDl-l/III/14 seemed likely to imvrove it, particularly by 
the insertion of the words : ensure full protection"; the deletion 
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af the wards "to. the destructian and weakening of the" and the 
replacement of the term "military resaurces" by "military 
abjective,sli. Since the words 'military objectives" appeared in 
the ICRC draft af article 47, it would be advisable to use the same 
warding in the various articles of draft Protocol I, to avoid 
misinterpre~ations. 

54. The same applied to article 24 of draft Protocol ~I. With 
regard to article 44 of draft Protocol I, he considered that 
amendments to paragraph I should not limit its field of application 
and that certain misunderstandings might be avoided by retaining . 
the original text. 

55. He could support paragraph 1 of the original text and was in 

favaur of the establishment of the small working party propased 

by the United Kingdom representative. 


·56. Mr. RAHHALI (Norocca) said that his delegatian considered the 
text in document CDDH/III/14 to. be the best version af article 43 
and wished to .co-sponsor it. He agreed with other representatives 
that the wards "an land i • should be deleted from the article 44, 
paragraph I. 

57. Mr. ALLAF (Syrian Arab Republic) said that the sponsors of 
amendment CDDH/III/14 had w'ished to ensure not only res:;>ect but 
alsb protectian for the civilian population - althaugh the word 
nfull;; cauld be deleted if nec~ssary. Secandly, they had deleted 
the phrase "to. the destruction or· weakening of the military 
resaurces", sil1ce they thaught that it was nat for a Conf.erence on 
humani tarian law to draw up rules for the conduct of war by 
specifying the objectives of military 0gerations. Finally, the 
sponsars had used the word -'objectives" instead of "resources" 'to 
make the text as restrictive as possible. 

53. Horeov;,r, his delegation sha:'ed the Banglades> representative I s 
views on the harmonization of article2l.. of draft Protocol II and 
article 43 of draft Protocol I. 

59. The words "on land' should. be deleted from article 4A, 
paragraph 1; that would in no way affect the laws of naval or air 
warfare. As a compromise, he could accept the text of paragraph 3 
proposed by Belgium and the United i(ingdom (CDDH/III/16) and by 
Australia (CDDH/III/?l) as subsequently amended by the Australian 
representative. 

60. Mr. DIXIT (India) said he considered document CDDH/III/14 to 
be an improvement on the original text of article 43 of draft 
Protocol I. 'l'he word "protection', which appeared in the actual 
ti tIe of draft Protocol I, must _be inserted and the word "full I; 
could very well be retained. If the Committee did not reach a 
solution to that effect ,. the Indian delegation. would be obliged to 
abstain. 
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61. He was als.o in favour of the deletion of the words "on land" 
from article ~4, paragraph 1. That would in no way prejudice the 
rules of conduct of war and he endorsed the views of the representative 
of the Syrian Arab Republic who had accepted the wording of 
paragraph 2 given in document CDDH/III/16. 

62. Mr. DUGERSUREN (Mongolia) pointed out that he had opposed the 

use of the words "to the destruction or weakening of the military 

resour.ce.$. of the adversary", because it was undesirable to give the 

impression of laying down laws of war-in a humanitarian document. 

Amendment CDDlI/III/14, on the other hand, stated how the parties to 

a conflict must behave in order to ensure the protection of the' 

civilian population, and that wording seemed more appropriate. 


63. He reserved the right .to speak later ,on the United States 

amendment to article 24, paragraryh 1, of draft Protocol II 

(CDDH/I I 1/23) • 


64. Mr. AL-BARZANCHI (Iraq) said that his delegation supported the 
amendment to article 43 in document CDDH/III/14, since no useful 
purpose could. be served by defining military operations. The 
words I1 military resources" seemed preferable to ;;military objectives';. 

65. He proposed that the words non land" be deleted from article 44, 

since civilians and civilian objects could also be at sea or in the 

air. He preferred the word lIwarfare" to Ilmili'tary operation". The 

text of article 44, paragraph 2, should be left in its original form 

and paragraph J should be slightly reworded. 


66. Mr. ABSOLUM (New Zealand) said he agreed with the Swedish 
representative that article 43 should not be changed, except 
perhaps with regard to the words ."civilian objectives". 'The 
foregoing debate had shown that the different views expressed 
concerned only the form of the text. He supported the suggestion 
to set up a working party in whic> interested members could take 
part. 

67. He also supported the text of article 44 proposed by Belgium 
and the United Kingdom (CDDH/III/16), but agreed with the Swedish 
representative that certain provisions of part IV, section I of 
draft Protocol I did not relate to "attacksn. Finally, he shared the 
United States representative's view that paragraph 2 of article 44 
belonged in the part concerned with definitions. 

68. Mr. I~NNAWAT (Thailand) said that the provisions on the 
protection of the civilian popUlation must have a wide field of 
application. With regard to article 43, his delegation endorsed 
the principles set forth by the ICRC but was prepared to support 
any improvement that would strengthen the humanitarian aspect. 

69. The amendments to article 44 in documents CDDH/III/16 and 
CDDH/III/21 deserved careful c~nsideration. 

http:resour.ce


Ti 

CC 

Dr 

Dr 

1. 
Co 
am 
an 
ar 
be, 

2. 
Cr, 
de: 
in 
Gel 
th~ 

In' 
she 
in 

nai 
pal 
th€ 
an 
cor 

CDDH/III/SR.4 - 34 

70. He was in favour of the amendment to article 24, paragraph 1, 
of draft Protocol II in document CDDH/III/2)j that text seemed to be 
more ' condise 'than the original. 

71. Mr. fULLER (Canada) said that the field of application of 
article 24 of draft Protocol II might be regarded ~s substantially 
the same as ~hat ,of draft Protocol I. An attempt had been made to 
draw up a text which would'be acceptable to the largest number of 
countries and would be easily applicable. His delegation supported 
the amendments ,in documE!nt CDDH/III/2). All wording which fell under 
the laws of 'war should be eliminated from the text. 

7'2.. Miss EMARA (Egypt) said that the term "operation mili taire," in 
the original French text of article 44 was acceptable to her 
delegation, since it avoided a definition of the concept of 
declared or undeclared, recognized or unrecognized war. 

7). The comments made by her delegation on article 4) also applied 
to article 24 of draft Protocol II. 

74. The CHAIRMAN proposed that a small worki'ng party be set up 
consisting of the sponsors of the various amendments, the legal 
adviser to the Committee and a representative of the IeRC, and 
presided overby Mr. Baxter, the Rapporteur of the Committee. The 
working party would study the amendments to articles 43: and 44 of 
draft Protocol I and article 24 of draft Protocol II, with a view 
to sub~itting'asingle text to the next meeting of the Committee. 

It was so aoreed. 
- h 

The meeting rose at 6.)0 p.m. 
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SUMMARY RECORD OF THE FIFTH MEETING 

held on Thursday, 14 March 1974, at J.45 p.m. 

Chairman: Hr. SULTAN (Arab Re?ublic of Egypt) 

TRIBUTE TO THE tJlEMORY OF MRS. PIERRE GRABER 

On the proposal of the Chairman, the Committee observed a 

minute's silence in tiibute to the memory of Mrs. Pierre Graber, 

wife of the President of the Conference. 


CONSIDERATION OF DRAFT pkOTOCOLS I AND II (CDDH/l) (continued} 

Draft Protocol I: 	 Article 45 - Definition of civilians and civilian 

population (CDDH;i'iCDDH/III/12, 'CDDH/III/lJ, 
CDDH/III/22, CDDH/III/25 , CDDH/III/JO) 
Article 46 - Protection of the civilian population 
(CDDH/11 CDDH/III/8, CDDH/III/lO, CDDH/III/1] , 
CDDH/III/27 , CDDH/III/2D) 

Draft Protocol II: 	 Article 25 - Definition (CDDH/l; CDDH/III/2, 
CDDH/III/12, CDDH/III/lJ, CDDH/III/JI CDDH/III/]J) 
Article 26 - Protection of the civilian population 
(CDDH/l) 

1. The CHAIRMAN invited the representative of the International 
Committee of the Red Cros~ (ICRC) to introduce article 45 to which 
amendments had been submitted by Finland (CDDH/III/lJ), Belgium 
and the Uni ted Kingdom (CDDH/! II/22) and Brazi 1 (CJDH/I I 1/25), and 
article 46 of draft Protocol I, to which a number of amendments had 
been submitted, and also articles 25 and 26 of draft Protocol II. 

2. Mr. MIRlMANOFF-CHILIKINE (International Committee of the Red 
Cross) said that in article 45 the ICRC had tried to give a 
definition of "civilians and civilian population'- which would be 
in harmony with, but more explicit than article I] of the Fourth 
Geneva .convention of 1949, relating to civilians. The records of 
the 1949 Diplomatic Conference for the Establishment of 
International Conventions for the Protection of Victims of War, 
showed that article lJ of the Fourth Convention had been interpreted 
in two different ways. Under the broader interpretation, the words 
"wi thout any adverse di stinction based in particular on • • • 
nation-ali ty'; meant that the whole population of the countries 
parties to the conflict was protected, .without exception. Under 
the restrictive interpretation, neither the civilian population of 
an ally nor, still less, the civilian population of a party to the 
conflict, would be covered. The ICRC had felt it safest to leave the 



di: 
ob, 
to 
ar1 
we] 
del 
bel 

11. 
bu1 
diJ 
gu, 
or 

12. 
coc 
pre 

it 
USE 

Ree 
cor 
ain 
ef1 

13. 
par 
har 

apr: 
de~ 

to 
wi t 

14. 
por 
pro 
COI1 

shi 

15. 
(CD 
cha 

16. 
aft 
ins 
del 

17. 
40 5, 
ind 
des 
sho 

CDDH/III/SR.5 	 - 36 

question open, for to ado~t one interpretation rather than 
another would have been tantamount to revising article 13 of 
the Fourth Geneva Convention. 

3. In reply to the point raised by the Ghanaian representative 
at an earlier meeting, he said that the ICRC Comm~ntciry to 
article 45, paragraphs 1 and?', should be amended to read "\tli thin 
the framework of this Section, a11 human beings who are on the 
territory of the High Contracting Parties and who do not form part 
of the armed force S' , instead of • on the terri tory of 
the Parties to the conflict', Draft Protocol I would not apply to 
the civilian ~09ulation of States not Parties to the Protocol in 
case of conflict between such States and States that were Parti~s to 
the Protocol. Nevertheless, when civilian persons of a State not 
Party to the Protocol were in the territory of a State Party to th~ 
Protocol which was in a state of conflict, they would be protected 
in the same way as the civilians of that State. 

4. Article ~J, paragraph 1 gave an a contrario definition of 
the civilian nODulation which had been almost ~nanimously approved 
at various governmental and Ked Cross meetings. Some experts, 
however, would have ;.>re:ferrect to omit such a definition or to keep 
,the 	same dra:fting n~, in draft Protocol I I, art:icle ?5, paragraph 1 
(;'Any person who is not a member of armed forces is considered to be 
a civilian: ). 

5. Article Ir5, paragraph J contained an exception. Inevitably at 
times members of the armed :forces wouLd mingle with the civilian 
population, and, their prese'nce should in no way modify the civilian 
character o:f a ~opulation. If such combatants committed acts of 
hostility in sucll a situcttion, they would become lawful targets and 
article 406, paragraph 5 would apply. 

6. Ar,ticle 45, paragraph 40 5l1ould be di scussed in relation to 
articles 35, paragraph 1 (c) and article ~~ paragraph 1 (b). 

7. The rule contained in article 406 was vital. Paragraph 1 
merely reaffirmed existing international law. Excentionally, the 
words 'methods intended to spread terror had been included to 
express an intention. 

8. The idea behind paragr.aph 2 was that civilians taking a direct 
part in hostilities would during that time lose the protection 
afforded by the article. 

9.~aragraph 3 was intended to clarify paragra9h 1 and the basic 
rule. It had been.drafted so as to cover all possible cases. 

10. Since it was intended to »reserve the civilian population from 
non-selective attacks, it would be impossible to leave aside the 
question of target area bombing. Greater precision with regard to 
sub-paragraph 3(a) had been requested, and the ICRC had studied the 
question of laying down precise measurements for the term 'some 
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distance" between persons and property protected and military 
objectives. However,it was difficult if not downright dangerous 
to lay down criteria for such cases. The methods referred to in 
article 46, paragraph 3(a), which were by their nature non-selective, 
were moreover sufficiently well-;<nown and did not require to be 
defined i in fact an unduly s;>ecific text would l)erhaps quic1<ly 
become out-of-date. 

11. Sub-paragraph 3(b) did not contain an exception to paragraph 1 

but, as the word "incidental" showed, was intended to cover a 

different situation. The Red Cross agreed that only peace could 

guarantee effective ryrotection for the civilian population within 

or near military objectives. 


12. Since the First World War there had been many vain attemnts at 
codifying the immunity of the civilian population. The 1922,/23 
project would have required combatants to abstain from bombing when 
it might affect the civilian popUlation, but a good text was 
useless if it went unsigned, unratified and unimplemented. The 
Red Cross was conscious of the fact that the rule of proportionality 
contained a subjective element, and was thus liable to abuse. The 
aim was, however, to avoid or in any case restrict the incidental 
effects of attacks directed against military objectives. 

13. In introducing article 25 of draft Protocol II, he said that 
paragraph 1, relating to the defi~ion of a civilian, should be 
harmonized with article 1, paragraph 1, relating to the field of 
application, in conjunction with the work of Committee I. Only a 
desire for simplification had led to the omission of a reference 
to the presumption of civilian status, which would have corresponded 
with article 45, paragraph 4. 

14. With regard to article 26, on protection of the civilian 
population, only paragraph 5 differed from the corresponding 
provisions in draft Protocol I, in that it expressed more 
concisely the idea of prohibiting the ,;exposure'; of civilians to 
shield military objectives. 

15. Mr. CASTREN (Finland), introducing his delegations amendment 
(CDDH/III/l]) ,said that he wished to make only two drafting 
changes to the IeRC text of article 45. 

16. The first was to insert the words ;'of the present Protocol" 
after the words ;'article 4:::>,;;, in order to make quite clear which 
instrument was being referred to. The Belgian and United langdom 
delegations had in fact submitted the same amendment in CDDH/III/?2. 

17. The second was to replace the full sto9 at the end of article 
45, paragraph ? by a comma and add the words II whether regarded 
individually, in groups or as a whole". That amendment was 
designed to 'avoid errors of interpretation. A similar amendment 
should be made to article ?5 of draft Protocol II. 
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18. l-ie could accept the United Kingdom and Belgian amendment to 
article l:5, ~aragraph 1 (CDDH/III/22,), but felt that their amendment 
to article 45, paragraph 4, was too vague; he pr~ferred the ICRC 
text. 

19. The amendment submitted by the Brazilian delegation in 

CDDH/III/25 to article 45, naragraryh 1 was at first sight not 

acceptable to his delegation, since article 45 was already specific 

enough. 


20. Hr. CATOH (United l~ingdom), introducing the joint amendments 

to article 45 (CDDH/III/~2) said he noted t~at the Finnish 

delegation had accepted the re~")lacement of the term "armed forces" 

in paragraph 1 by the term ;'combatants'. He could not agree with 

the Finnish representative that the wording of paragraph 4 

proposed by his and the Belgian delegations was too vague. His 

delegation su"?ported the Finnish amendment to article 45, paragraph 

2. (CDDH/II 1/13) . 

81. )'vir. ~:E:::'E:~ (Brazil) saie, that the f'mendment pro.osed by Brazil 

to article 45, paragranh 1 (CDDH/III/~5), had two as~ects. 


22,. First, since the text provided a definition of "civilian 
person!}", it was ex~edient to add the nreliminary phrase "For the 
purposes of the present Protocol . "It· was hot a question 
of limiting the field of anplic.tion of a protective rule, but 
simply o~ avoidirig any conflict between a definition of that nature 
and other definitions given by the administrative law of a 
Contracting State that might arise once the Protocol was incorporated 
in its internal legal system. 

23. Secondly, it would be desirable to delete the words :of armed 
forces" after the word "categories';. The reference to the third 
Convention of Geneva of 1949 made it quite clear what were the 
categories cQncerned. And it was certain that those categories, 
as a whole, covered more than the term ;'armed forces", or even the 
term "combatants", could cover. 

?,ft • Mr. CRISTESCU (Homania) said that bis delegation wif;hed to 
propose an amendme-nt to article 45 and would submi t a wri tten text 
to the Secretariat as soon as possible. 

?5. Mr. PASC;m (Switzerland) said that hi s delegation preferred 
the text of article 45 submitted by the ICRC. Although it 
understood the concern which had prompted the Belgian and United 
I~ingdom delegations to submit their amendment (CDDH/III/::\2), it 
felt that that amendment was more relevant to article 46 than to 
artic Ie l~5. 

26. Mr.HJERTONSSON (Sweden) said that his delegation wished to 
join as a sponsor of the Finnish amendments to article 45 
(CDDH/III/IJ). It Buryported the Belgian and United Kingdom 
amendment to parRgra'Jh 1 of article 45 (CDmljIII/2?,), but for 
paragraph 4 favoured t~e wording pro~osed by the ICRC. 
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27. Mr. ALDRICH (United States of America) said that his delegation 
supported the Belgian and United ~ingdom amendments (CDDH/III/22). 
With the possible exception of the amendment to be submitted by the 
Romanian delegation, all the anendments pro~osed to article ~5 
related to questions of drafting rather than of substance, and 
might usefully be submitted to a drafting grou9 similar to that set 
up to consider the amendments nroposed to article ~J. 

23. Mr. FLEHMING (Poland) said he supported the Finnish amendment 

to article ~5, paragraph I (CDDH/III/I). On the other hand, 

that delegation's amendment to article ~5, ~aragraph ? (CDDH/III/IJ) 

was less acceptable, since any additional wording might wefu~en the 

text ~roposed by the ICRC. 


29. With regard to the amendment to article l15, paragraph 4, 

submitted by Belgium and the United jangdom (CDDH/III/??), he 

doubted whether legal rules could be extended to cover nossible 

mistakes made by soldiers. 


JO. He a~preciated the humanitarian spirit which had prompted the 
IeRC when drafting article 45, paragraph 4, but to 9resume civilian 
status in case of doubt might in practice aggravate the situation of 
the persons in question. For example, members of organized 
resistance movements formed among the civilian population would be 
liable to severe penalities if they could not ;:-Jrove that they 
belonged to such movements. The status of prisoner-of-war had in 
some cases proved far more advantageous than that of civilian. 

J 1. Hr. BELOUSO~ (U:~ranian Soviet Soci al i st Re'lubl ic) said that 
the text of article ~5 proposed by the ICRC was acceptabie to his 
delegation but might be improved by some of the drafting ~mendments 
which had been submitted. His delegation could acce~t the Finnish 
amendments to paragraphs 1 and 2 (CDDH/III/lJ) even though, in the 
case of paragraph 2, it 9referred the ICRC's text. It could also 
accept the amendment to paragraph I proposed by Belgium and the 
Uni ted I':.ingdom (CDDH/II 1/22) . On the other hand, it di d not 
consider that the amendment proposed by those delegations to 
paragraph 4 (CDDH/III/22) improved the ICRC's text, which it was 
prepared to accept although it shared the opinion of the Polish 
delegation as to the possible ~dverse effects of that rule for 
members of national liberation or resistance movements. 

J2. The Brazilian ammendment to article ~5, paragraph I (CDDH/III/25) 
was not an improvement on the ICRC text, which was acceptable as it 
stood. Articles 45 and ~6, paragraph 2 should be read together; in 
other words, a civilian would lose his civilian status if he 
participated in hostilities. 

JJ. Mr. BRETTON (France) said it was his delegation's considered 
view that the protection extended to civilian~ would be diminished 
if the civilian popUlation were defined. However, his delegation 
would be prepared to acce~t the replacement of the term "armed forces: 
in article ~5, paragraph 1 by the term I:combatants';. Iii th regard to 
paragraph 4, ~t preferred the text submitted by the ICRC. 
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34. Mr. MIRHIANOFF-CHILIKINE (International Committee of the Red 

Cross) sa~d tha~ a proolem of co-ordination with the work of 

Committee. II might arise in the case of amendments to article 45 

since tpe definition of civilians and civilian population would 

affect part II and part IV, section II, of draft Protocol I, with 

which tl).at Commi ttee had to deal. Attention might be drawn' in 

that connexion to article 60, in which it was stated explicitly that 

the provisions of section II applied to the civilian population as 

defined in article l6. The Belgian and United ~~ingdom amendment 

(CDDH/III/2.2) to article 45, paragraph 4, could only apply to 

part IV, section I. 


35. The Commentary to article 46, paragraph 2, should help to ~llay 


any anxiety about the original wording of that paragraph. 


J6. Mr. AJAYI (Nigeria) said he supported the Bra2ilian proposal 
to begin article 45, paragra9h 1 with the words "For the purposes 
of the present Protocol,' and would like the rest of the paragraph 
to be replaced by the Belgian and United :X:ingdom amendment (CDDH/III/22). 

3"'. He also supported the' Belgian and United Kingdom amendment to 
article 45, paragraph 4, but ~ith two further sub-amendments: 
first, he would like to see the words "about to commit a hostile 
act" renlaced by the word!:: "a combatant", since it would be 
difficult to judge when ~~erson might be about to commit a hostile 
act; secondly, he would like to see the words "as such" replaced by 
the more specific wording "as a civilian;;. 

38. ~1r. AHHADL (Iran) said that his delegation supported the 
Brazilian proposal (CDDH/Ill/2.5) to insert the words "For the 
purposes of the present Protocol," at the beginning of article 45, 
paragraph 1. He supported,the ICRCtext fo~ the remainder of the 
par.agraph, except "that the words "armed forces" might be replaced 
by the word. "combatants" as 'proposed by Belgium and the United 
Kingdom (CDDH/III/82). . 

39. His delegation was satisfied with the ICRC text of paragraph 2, 
the Finn.ish amendment (CDDH/III/IJ) to which appeared superflous, 
and with thl'! rCRC text of par,-agraphs J and 4 •. 

40. Mr. DIXIT (India) said, he agreed with the Finnish amendment 
(CDDH/III/IJ) to insert the words r'of the present Protocol" after 
the words "Article 42:; in paragraph 1. The proposed addi tion to 
paragraph 2, however, was tautological and did' not improve the text. 

41. The word ;inuividuals' in the reRC text of paragraph J might 
be re,'=,lacEl; l>y the words "individual persons", ""hieh were used in 
the Commentary. He was somewhat concerned about the question of 
proportionality: a distinction should be made between a civilian 
popUlation that was heavily outnumbered by the individuals referred 
to, and one among which such individuals were few. 
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42. He supported the Belgian and United Kingdom amendment 

(CDDH/III/22) to paragraph ?, with the Nigerian sub-amendment 

to re:,>lace thw words "about to commit a hostile act;; by the words 

';a combatant'. 


43. Nr, EI0E (Norway) sai d that iii B delegation could accept the 
Belgian and Uni ted I~ingdom amendment to '.)aragra1)h 1; the Brazilian 
amendment might have the effect of limiting the field of application. 

44. He suryported the Finnish amendment (CDDH/III/l) to paragraph 8, 
but ::>referred the ICHC text of paragrauh 4 to the Belgian and 
United i-::irigdom amendment (CDDf-VIII/22). 

45. He shared the United States representative's view that the 

Romanian amendment (CDOf-VIII/I?) ap'Jeared sU;:lerflous. 


46. Hr. 'J.'ElXEIRA STARLING (Brazil) said that if the word 

;'combatant'; was to be used, some definition would be required. 

Members of the armed forces or of organized armed groups might 

include non-combatant personnel. 


47. The CHAIRMAN invited the Committee to consider the various 

amendments which had been proposed to article ?-5 of draft Protocol 

II. 

43. Mr. QUACH TONG DUC (Republic of Viet-Nam), introducing his 
delegation's amendment (CDDri/III/?,), saie( that the words "or 
indirectly" after the word "directly;; should be deleted as a 
typographical error. 

49. 7he definition in article 25, paragraph 1, appeared somewhat 
restrictive. Certain categories of personnel who could be 
considered neither as armed forces nor as civilians took a direct 
part in hostilities. Any ~art played by civilians should be 
restricted to the relief described in article 14 of draft Protocol 
II. He drew attention to article 26, paragraoh ?,' of the same 
Protocol, which had inspired his delegation's amendment. 

50. The civilian objects referred to in article~ 24 and 26 required 
definition, hence his delegation'~ proposal to add ft new paragraph '-1 
to article 25. 

51. Mr. CRETU (Romania), introducing hi3 delegation's amendments 
(CDDH/III/12), said that they were designed to bring the provisions 
of draft Protocol II into line with those of draft Protocol I. 

52. The words 'or of organized armed groups under responsible 
command", which it was proposed to insert in article :;:>,5, had been 
t~(en from article 1, ryaragra~h 1, of draft Protocol II. 

53. Mr. CA;i>TREN (Finland) said that his delegation's amendment to 
article ~5, paragraph ?,' of draft Protocol II waG the same as that 
to article 45, paragraph ~, of draft Protocol I, which he had 
already introduced. 
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54. The Romanian amendment appeared acceptable at first sight. 

55. Nr. SAMUELS (Canada) said that whatever the scope of 

Protocol II finally agreed upon, it would cover conflicts between 

armed forces or other organized armed groups. Care should be 

taken to'ensure that no combatants were considered to be civilians. 

His delegation therefore proposed that the words "or of organized 

gro1.\ps ll be inserted after the words "of armed forces" in article 25, 

par~graph 1. The precise wording of that paragraph would,.of course, 

have to be brought into line with the final text of article 1. 


56. Mr. EL IBRASHY (Egypt) said that a new paragraph 4, worded 

the same as article 45, paragraph 4, of draft Protocol I, should 

be added to article 25 of draft Protocol II. 


57. Mr. BLISHCHEN,-;:O (Union of Soviet Socialist Republics) said 

that his delegation. supported the Romanian proposal fCDDH/III/l2) 

to insert the words "or of organized armed groups under a 

responsible command" after the words ';armed forces" in article 25, 

paragraph 1. It also agreed with the Finnish amendment to paragraph 

2 (CDDH/I!I/l]). 


58. The amendment of the Republic of Viet-Nam (CDDH/III/2,) had 

been submitted with the express intention of providing a 

justification for the imprisonment of civilians. He urged 

delegations not.to support it. 


'The m~eting rose at 6.25 p.m. 

http:would,.of
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SUMMARY RECORD OF THE SIXTH MEETING 

held on Friday, 15 March 197~, at 10.50 a.m. 

Chairman : Nr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PHOTOCOL:3 I AND II (COm-i/l) (continued) 

Draft Protocol I: 	 Article ~5 -Definition of civilians and 
civilian po?ulation (CDDlVl; CDDH/III/12, 
CDOH/II I/IJ and Add. 1, CDDS/II 1/22, CODH/III/25, 
CDDH/III/JO, CODH/III/J5) (continued) 
Article 46 - Protection of the ci~ilian popUlation 
(CDDH/l; CDDH/III/S and Corr. 1, CDDH/III/IO, 
CDOH/III/IJ and Add. 1, CDDn/III/27, CDDH/III/Z3) 
(continued) 

Draft ?rotocol II: 	Article ?~- Definition (CDDH/l; CDDH/III/2, 
CDDH/III/12, CDDH/Ill/IJ and Add. 1, CDDH/III/31, 
CDDH/III/JJ) (continued) 
Article 26 - Protection of the civilian popUlation 
(continued) 

1. The CHAIR~~N announced that the officers of the Committee would 
accept no more amendments to article ~5 of draft Protocol I and 
article 25 of draft Protocol II. The final date for sUbmitting 
amendments to article (6 of draft Protocol I and article ,26 of draft 
Protocol II would be Monday, 18 filarch, at 12 noon, and for 
amendments to articles 47, 43 and 49 of draft Protocol I and 
articles 27 and 2~ of draft Protocol II, Monday, 18 March 197~, 
at 6 p.m. 

2. Mr. BADIALI (Italy) said that, although the original text of 
article ~5 was balanced and sound, he was ~repared to support the 
amendments to paragr?.:Jh 1 in documents CDDH/III/13 and Add. 1 and 
CDo;":/III/22. The words :;armed forces:' in that paragraph should 
indeed be re:Jlaced by "combatants' as the Belgian and Uni ted !{fngdom 
representatives proposed, and he could support the proposal by 
Finland and Sweden to insert the words 'of the present Protocol:; 
after dArticle 42;'. The original text of paragra;:>h 2 was 
sufficiently clear and he could not accept the amendment in 
document CDDH/III/IJ and Add. 1. He had no comments to make on 
paragraph J and paragraph 4 needed no arnendmen t. In that connexion, 
he was not conviriced by the arguments of the United ~ingdom 
representative, who had said that he wished above all to avoid any 
specification of the contradiction which existed between article 5 
of the Third Geneva Convention of 1949 and article 45 of draft 
Protocol I. In any case, if a contradiction really existed, 
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amendment CDDf-:/III/Z2 would not remove it: on the contrary, it 

retained the uresumption e5tablished in the IC~C text. At all 

events, the rules laid down in those two articles related to two 

totally different situations and could not therefore be 

contradictory. 


./. He would spea!, on article ;-0:5 of draft Protocol II \orhen the 

field of R~~lication of thnt ?rotocol ~a~ been clearly defined. 


l~. il;r. MLllI'iANOFF-Cr;ILIlc.IHi~ (International Commi ttee of the 
Red Cross) ?ointed out that the definition of attacks wns based 
on an earlier ICJc~C text which defined attac:... n as 'e.cts of 
violence committed against the adver5ary by neans of arns, in 
the course of hostilities, whether for purposes of offence or oC 
defence"; to avoi<', any contradiction between t:lat conce~,t and the 
ctincept of military operation~, t~e latter would be defined as 
"movements or manoeuvres of armed forces in action, whether for 
purposes of offence or of <.1efence;'. 

5. Mr. CAI·:2:i'<.9!:I. (Australia) ::.ro110sed that the "rords ;'and 
combatants be addee after t~e words;armed forces' in ~aragraph 1 
of article 45. ~e could sU7~ort the ?ro~osal by Finland and 
Sweden (CDm-VIII/I,: and Acld. 1) to insert the words "of the 
present Protocol ,: after 'Article ',8:: in that paragra:lh. 

6. l:is delegation had submitted an amendment (CD::>:VIII/35) 
proposing the addition of the word~ 'until hiD status is otherwise 
establi shed:; at the end of paragra:::>h !±. 

7. Hr. TRANGGONO (Indoaesia) 8uD')orted the Belgian and United 
I~ingd-;;m amendment (CDDH/III/;:J.?).' Paragra1)hs ? anc 3 of the original 
text were acce')table to ~is delegation. 

1. tlr. ~. (Norway) ~_:aid t~:'i1.t the amendments to article 45 of 
draft Protocol I should also a,~ly to article ~5 of draft 
Protocol II. The Sgy,)tian amendment (CDm'VIlI/J]) was acceptable, 
provided the corresponding article of draft Protocol II was amended 
accordingly. 

9. Mr. PATRNOGIC (Monaco) said he thought that rules already 
laid down by the Geneva Conventions should not be altered. He 
was in favour of retaining the original teyt. 

10. Nr. TEIXEIRA STM~LING (Brazil) said he ?referred to retain 
the wording of article 4 of the Thir~ Geneva Convention of 1949. 
:Ie reserved hi s delegation I.!J :.,oGi tion on article 2,5 of draft 
Protocol II until such time as the field of anplication of that 
Protocol was clearly defined, but pointe~ out that hiD delegation 
had already submitted an amendment (CDDH/III/~l). If the Protocol 
was to ap~ly in such non-international conflicts as civil wars, h~ 

would be pre~ared to acce,t the rules lai~ down in articles ?5 anct 
26 of draft Protocol II. Otherwise, the Conference woul(~ have to 
adopt minimum rules in order to amend article J common to the four 
Geneva Conventions of 1949. He stressed that ~is delegation's 
amendment 'H1.~.; in no we.y intenc1ed to give an unduly broad defini tion 
to the term civilian'. 
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11. Finally, t;1e rules of international law which the Conference 

was trying to lay down would be useful only to the extent to which 

they were unreservedly acc~~ted by the majority of States. 


l~. f.'ir. ALLAF (Syrian Arab Re-·)ublic) said that he preferred the 

origi;;i-text of article ~~5. -:"'I1e araendment by Finland and Sweden 

(CDD:-:/III/IJ and Ad(~. 1) was "fell-founded anc seemed clearer than 

that pro:?osed by Belgium and t:'lC Uni tec! ;angdom (CDDE/III/??). In 

any caee, he could not agree to the amendment to pararraph l1 in 

that document and would therefore prefer the oriGinal text of 

paragra~h ~ to be retained. 


1]. Li~e so~e earlier s?e~:ers, he considered t~at the field of 
a?plicatian of Protocol II should be defined before article ~5 
of that draft could be discuseed. 

14. Er. C--!l!:LBI (Tunisia~ said he shared the concern of the Italian 

and Australian re-:Jresentatives and endcr-sed. the Brazilian 

re~resentative'c remarks on ~o5sible conflicte between domestic law 

and tho Conventions. In ~dc vial", t~.e I'.elgien and United l'.ingdom 

reryresentativec should have borne in mind tta connexion between 

Protocol I and article l of the ~~ird Geneva Convention of 1949 

when proDosing that the words --armed forces;: shou16 be replaced by 

::combatants'- in article '-.5, ;>aragra~~h 1 (CDD'_'i/III/;:::::':). 


15. l1rs. !'1ANTZOULHroS (Greece) supported the amendment by Finland 
and S~-eden (CDDE/III/'lJ and Aclc.. 1) and the amenc1ment to paragraph 
1 in document CDDCI/III/~?,. The JCRC text of paragraph Ii was 
sati£;factory._ SI:e sU'Jported the ]C!:gyptian amendment (CDDH/III/]]) 
proposing the addition of a new ~aragra~h to bring article 25 of 
Protocol II into line with article 45 of Protocol I. 

16. Mr. BLISHCHEN~C (Union of Soviet Socialist Reoublics) said that, 
although the IC::lC draft ':>rovideG an e}~cellent basis, he had a few 
comments to me-'~e, in vie'l of the ;:Jro90sal s and amendments already 
submitted. 

17. The suggestion in the amendment by Finland and Sweden 
(CDDE/III/1] and Add. 1) concerning ~aragraph 1 of article 45 would 
facilitate t~e inter~retation of the text and he had no objection 
to the addi tion of the words ',>,hether regarded individually, in 
groups or as a whole" to paragra~h ~, although he did not regard 
that as essential. 

1 S. The first amendment in document CDD~VIII/2,2, concerning 
paragra~h 1 of article 45, might create some misunderstanding, ane 
the IeRC draft was therefore creferable. The text suggested by 
the Brazilian re"lresentative (CDm-I/III/25) was also unaccel.Jtable. 

19. On the other hand, he agreed ",ith the Brazilian proposal 
concerning article ~5 of Protocol II (CDDH/III/]l) and with the 
amendments to the same article submi ttec1 by the ~1omanian (CDmrjIII/l?) 
and Canadian re~resentatives (fifth meeting). 
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20. Mr. BELOUSOV (UIcrainian Soviet Socialist R.e!'ublic) said 
that if the words "armed 'forces" were replaced by ;'combatants", 
as it was suggested in document CDD:i/III/22, the text would 
unequivocally apply to members of the national liberation movements, 
who had been recognized as combatants in a United Nations General 
Assembly re[,olution. Neveriheles:" .the reference ';:0 the Third 
Geneva Convention of 1949 inc article 42 of Protocol I made it 
unnecessary to .alter the ICRC draft. 

21. Mr. ALVAREZ-PIFANO (Venezuela) said that it was right that 
article 45 of section I entitled 'General ?rotection against effects 
of hostilities' should contain a wide definition of the term 
;'civilians and civilian population" and that in ce.se of doubt fl., 

civilian should be ;:Jresumed to be such, otherwise civilians and the· 
civilian !,opulation would be subject to serious ris':l:s. His 
delegation therefore considered that the wording of article 45 was 
satisfactory e~ce~t for a few drafting amennments. 

?,~, 'i'he Vene'zuelan delegation was, hOI-rever, against the amendment 
to paragraph 4 of article 45 submitted by Belgium and the 
United ~ingdom (CDDH/III/2~) because it introduced subjective 
considerations whicll, far from facilitating t~e ?ractiGal ap~lication 
or the interpretation of the article, were likely to cause confusion. 
Article 46, paragraph 2, clearly statec'. that~civilians shall enjoy 
the protection afforded by this article unless and for such time 
they take a direct part in hostilities. But the revision of 
article 45~ paragraph 4 suggested by the two delegations provided 
that "Unless there are reasonable grounds for sUP':Josing that he is 
about to commit-a hostile act, a person who appears to be a 
ciyilian shall, for the ~urpose of this section be treated as such.;; 

23. Nr. OULD llJINNIE (Mauritania) said that the amendments 
submitted did not differ irt substance from the IC::'l.C draft. He was 
in favour of the term "armed forces', since it a;Tplied to everyone 
taking l1art in the war effort. 

24. Mr. FLECK (Federal Re~ublic of Germany) said that the first 
step should be to define the term 'civilians. He considered 
that the wor.d.combatants·; should be used instead of :'armed forces;', 
and he therefore endorsed the Delgi an and Uni ted T~ingdom ;;>roposal 
(CDmVI I I/?.?,) concerning paragraph 1. 

25. The Brazilian suggestion (CDDH/III/?5) improved the original 
text, and a definition limited to the pur~oses of the present 
Protocol might- even enable the United lCingdom and Belgian 
delegations. to wi thctraw their amendment to IJaragra~)h 4 (CDDH/III/~~8). 

26. He wondered whether the Romanian amendment (CDDH/III/30) to 
~aragraph 1 might not be reconsidered in view of the content of 
article ~6, paragraph 2. 

27. He was in agreement with the amendment of Finland and Sweden 
to paragraph 2, (CDDH/III/l,] ane. Add. 1), which made the text more 
precise. 
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2,8. Hr. AJAYI (NireriCl) said that he woule li;:e the words I'member 
of the armed forces" in article 25 of ?rotocol II to be replaced 
by 'combatant;;. I-:e was in favour of thel'{omanian amendment 

(CDDH/III/l:?,) to paragraph 1, provided the words ;:a member" were 

inserted between the word -'or': and "of organi2:ed armed groups:;. 
He approved of the - ICRC text of paragra'1hs ? and :3. 

29. He sU!?ported the pro1)osal of-the r-lepublic of Viet-Nam 

(CDDH/III/8), which broadened the scope of the protection to be 

provided, but proposed that the new raragra:::>h 4 should be amended 

to read: 


;'Objects which, !Jy their character or use, are used for the 
civilian po~ulation, are considered to be civilian objects. 
They cease to be civilian objects when used for the purpose 
of hostilities:. 

30. Mr. SORIANO (Philip1)ines) said he was in favour of adding 
the words "or combatants" after the words ;:armed forces: in 
article 45, paragraph 1. The text following the words : article 4~': 

might be deleted. He suggested that paragra,h ? should be 
acce!,ted as it stood, and that the nhrase ';who are not civilians" 
should be used in ~aragrar-h 3. The first phrase of the text 
proposed by Bel{lium and the United :Cingdom (CDDH/III/22) seemed 
li~ely to facilitate the anplication of the rule laid down in 
the ~aragraph. 

31. Mr. EATON (United Yingdom) said he wished to reply to some of 
the remarks made about the text proposed by his delegation and 
that of Belgium (CDD~/III/22). The arguments-in favour of retaining 
the term "armed forces" in ')aragra;:-h 1, did not seem convincing. 
That term was imprecise, it was used in very different ways in 
different parts of Protocol I, particularly in article 33, 
paragraph 1 - "members of their armed forces'-; in article 40 
"Nembers of armed forces in uniform and other combatants:'; and in 
article 41 - "Armed forces, including the armed forces of 
resistance movements". The Phili~9ine nronosnl seemed to cover 
all aspects of the question. 

32. With regard to article 45, paragraph ~, the Syrian 
representative had expressed the view that adoption of the 
United li:ingdom and Belgian amendment would have the effect of 
increasing the dangers to which the civilian ~o~ulation was 
eX90sed. The intention of the proposal and, in his view, its 
effect, were in fact the opposite. In cases of doubt such as were 
envisaged by the paragraph [<orne element of subjectivity was 
unavoidable. The sponsors of the proposal had tried to make the 
criteria as strict as possible to put a heavy burden of proof on 
the soldier. He thought the question should be referred to the 
Working Party and r.eserved the right to speak again on the :;;ubject. 
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JJ. Mr. MIRHtANOFF-CHILIICINE (International Committee of the 
Red Cross) said that the addition of the words 'For the purposes 
of the present Protocol" at the beginning of article ~5, paragraoh 1, 
would be in contradiction with article 44, paregraph 3. A 
reservation must be made for the case of the civilians mentioned in 
part II of the Fourth Geneva Convention of 1949, rnd the case of 
civilians mentioned in other conventions in force must be examined., 

J l!c. The CHAI~MAN, proposed that the texts relating to article ~5 


of draft Protocol, I,(CDDH/III/13 and Add. 1, CDDH/III/~2, 


CDDH/III/25 and CDDH/III/]O) and to article 25 of draft Protocol II 

(CDDE/III/2, CDDH/III/l~, CDDH/III/1) and Add. 1, CDDH/III/JI and 

CDDl-l/III/33) ~hould be, referred to the iJorking Party, which wou,ld 

also take oral suggestions into consideration. 


It was so agreed. 

35. The CHAI~IQN said that the debate was open on article 46 of 
draft Protocol I -and article ?G of draft Protocol II. 

36. Hr. ALLAF (Syrian Arab Re;7ublic) proposed that in article 46, 
paragraph 1, the words "intended to should be replaced by the 
word "that". It was dangerous to take a presumed intention as a 
criterion. 

37. With regard to paragraph 2, he had no objection to the ICRC 
draft. In the interests of clarity, he ~roposed that the words 
"an active; 'and" should be inserted before the words "direct part 
in hostilities"", 

33. His delegation considered that article 46, paragraph 3 (b) was 
particularly important. \ihile he understood the humanitarian 
considerations that had inspired the ICRC, he could not accept the 
theory of some kind of "~ro::>ortionality" between military 
advantages and losses and destruction of the civilian population 
and civilian objects, or that the attacking force should pronounce 
on the matter. He suggested that the phrase following 111e words 
"civilian objects" should be deleted and that the word "and" should 
be replaced by "or'i after the words ;'civilian population". 

39. Certain additi~ns should be made to the list of the acts 
prohibited by article 46. He pro~osed to return to that point at 
the appropriate time. 

40. His delegation supported those amendments which had the same 
purpose as its own ,proposals. 

41. Mr. I-lEHCZEGH (Hungary) said that the ICRC text of article 46 
was acceptable and that only sub-T)aragraph 3(b) raised some doubts. 
That was why his :de'legation, together with those of Czechoslovakia, 
the German Democratic Republic and Poland, had submitted document 
CDDH/III/3, the effect of which was simply to delete sub-paragraph 
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J(b) and to keep the introduction and sub-paragra~h (a) of 
naragraph J unchanged. Similar changes would have to be made in 
~rticle ~6, ~aragraph J, of Protocol II. 

4? The new text of article 46, paragraph J, of draft Protocol 
was !Jractica.lly identical with th,-t nro':)osed by RO:lania 
(CDDH/III/IO), but differed fairly substantially from the texts 
prouosed in documents (CDDH/III/27 and CDDH/III/2Q, based on the 
rule of ~ro~ortionality, which called for ~ com~arison between 
things that were not comnarable, and thus precluded objective 
judgment. 

43. Provided the wor'd';dis~ro;Jortionate; was deleted, the 
provisions of article 50 would suffice to ensure that accidental 
losses and damage were reduced to a minimu. 

44. Mr. QUACH TONG DU~ (Republic of Viet-Nam) thanked the 
Nigerian representative for ma:;:ing pro'")osals concernin~ his 
delegation's amendment (CDDH/III/:?) and suggested that they might 
meet privately to consider them. 

The meeting rose at 1?40 r.m. 
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SUfin'iARY RECOii.D OF T~:E SEVENTh LEErnJG 

hel~ on Monday, 12 ~arch 197~, at 10.80 a.D. 

C:~airman : i"tr. SULTAN (Arab Reuublic of Sgy~t) 

CONSIDERATION OF DRAFT PROI'OCOLS I AND II (CDDH/l) (£?ntinue~) 

Draft Protocol I: A'rticle 46 - Protection of the civili'an 

--- ---._.• ---"---'--"l'9-;-uTation' lcb-ri'i-:7l-;- CDD~/:i-ii/J;-CDDH/iTI/3 and 


Corr. 1, CDDE/III/IO, Cr:;D':jIII/IJ and Add. I, 

CDDH/I II/~7, CDDH/I II/8\ CDDE/II 1/] J, 

CDDH/III/4], CDDE/III/4L~, CDDS/II I/l<VRev.l) 


(~ti~) 


1. The CHAIRfiAN invited the Committee to continue discussion of 

the amendments to article 46 of draft Protocol I. 


2. Hr. FLECi'~ (Federal Re?ublic of Germany), introducing amendment 
CDDH/III/27, said that while article 46 of draft Protocol I as well 
as article ?'6 of draft Protocol II, as drafted by the ICRC, should 
be ado?ted in substance, the intention of the amendment was to make 
the provisions of article 46 clear and a);)licable for the serving 
soldier. 

]. The amendment to article 4,6 in document CDDE/III/lO might be 
thoughtto dunlicate the basic rule and its terms were too general 
to be effective so that his celegation could not sU~Dort it. Nor 
could it su=,=,ort the amendment to article ((. in document CDDH/III/?C. 

4. The amt.:ndment to ~aragra~b ? contained in document CDDl-:/III/~7 
covered the same ground as the nomanian DroT1osal in document 
CDDH/III/IO, but was more precise. The~-')o~sors of document 
CDD!-:/III/27 had tal<en the ")roposal by Finl and i1hd Swe(',en 
(CDDH/III/1] and Add. 1) into ~ccount in ~aragrap~ 3 (h), but were 
unable to a.ccept the i10manian ?ro::osal for 'Jaragra,-,h ]. T~~e 

deletion of sub-paragra~h 3 (b), as nro00sed in documents CDDH/III/3 
and Carr. I and CDDH/III/IO, would jeo:)arcizG the effectiveness of 
the ban on indiscriminate warfare and would be detrimental to the 
practicability of the whole article. ]':oreover, if one considered 
examples li:,~e attac~-:s against isolate,;, soldiers or guerrilla 
fighters among a cro\'ld of civilians, the deletion of sub-c)aragra:r.>h 
J (b) would create a lacuna, since neither Article 46, naragranh 
3 (a), nor article 50 would ~rovide a sufficient ba.sis for the 
prohibition of such attac~s. 
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5. His delegatio~ appreciated the fact that no delegation 

objected to the ICRC proposal contained in paragraph 4. A clear 

prohibition of reprisals should not be mixed with the prohibition 

of terrorist acts in paragra?h 1. An express prohibition of 

reprisals against civilian property, which was already laid down 

in article 33, paragraph 3 of th~ Fourth Geneva Conventibn of 1949, 

should be taken into consideration with reference to document 

CDDH/III/1) and Add.l. However, reprisals against civilian 

property in combat would inevitably endanger the lives of civilians, 

so that the prohibition of reprisals against civilians, as drafted 

by tfie ICRC, would deserve priority in that respect. 


6. In reply to a question by the CHAIRMAN, he said that the words 
~- au present article t, in paragraph 2 of the French text of document 
CDDH/III/27 should :be replaced by the words·. "il la 1?resente section;;. 

7. Mr. TODORIC (Yugoslavia) said that opinions differed not so 
much on the basic ideas expressed in article 46 ~s on the means of 
ap~lying them. Amendment CDD;~/III/3 and Corr.l \-;as more concise 
than amendment CDDH/III/27, but the latter proposal retained thp. 
proportional i ty rule. Al though not perfect, that rule. should stand 
until a better formula could be found. 

8. The words "sans discrimination'; in the French text of 
paragraph 3 might be replaced by the words "sans distinction" 

9. His delegation supported the amendments to naragraph 4 
proposed in documents CDDH/III/IO and CDDH/III/13 and Add.l. 

10. Mr. CRABBE (Ghana), introducing his delegation I amendment to 
article 46 in da"cument CDDH/III/~fJ, said that its main purpose was 
to prevent the use of ~ropaganda as a means of spreading terror 
among the civilian population. 

11. Since submitting its amendment, his delegation had consulted 
the delegat~ons of Nigeria, Uganda and Tanzania, aad it had been 
agreed that the provision should cover not only propaganda but all 
ac~s calculated to spread terror among the civilian po~ulation. 
That was the reason for the amendment proposed in document CDDH/III/J8. 

12. He supported amendment CDDH/III/13 and A.dd.l, but preferred 
the ICRC text, with the small changes he had proposed, to 
amendment CDDH/III/8 and Corr.l, which would mean a complete 
redrafting of paragraph J. He could not support the rewording of 
article ~6 proposed in document CDDH/III/IO, because it gave the 
erroneous im.v:>ression that all the civilian population taking part 
in the war effort could.be subject to attack. 

13. He agreed with the Syrian representative (sixth meeting) that 
the words "to an extent disproportionate to the direct and 
substantial military advantage anticipated" should be deleted from 
paragraph 3 (b). 

http:could.be
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14. It might be possible to wor!<:: out an agreed text with the 

sponsors of the amendment to paragraph 1 in document CDDH/III/27. 

His delegation reserved its position on the other amendments. 


15. I.n re~lly to a question by the CHAIRl·1AN, he sc.id that his 

delegation's amendment to paragraph 1 (CDDH/III/2,8) had been 

replaced by the amendment in document CDDH/III/33. 


16. Mr. DUGERSUREN (Mongolia) said that his delegation supported 
the idea behind amendment CDDH/III/'3 and Corr. 1, which, however, 
appeared to be intended as a replacement for paragraph 3 as a 
whole, and not merely for sub-paragra:;Jh (b), as indicated. !';e 
would like to see sub-paragraph (b) retained, with some substantial 
changes; He shared the view of the Syrian representative that the 
words ;;incidental' and :;to an extent dispro:)ortionate to the 
direct and substantial military advantage anticipated!; should be 
deleted. 

17. The words "whi ch may be expec ted to • • . ;: were ambi guou s and 
might provide a loophole for differing interpretations. The 
drafting group might consider their deletion or substitution. 

18. His delegation supported the pro?osal to replace the words 
tiintended to" by the word "that" in paragraph 1. He suggested that 
the words ;;In particular!: in the second sentence should be deleted 
and that the word !:also;: should be inserted before the word' 
"prohibi ted;i. 

19. He supported the amendment by Finland and Sweden to paragraph 
4 (CDDH/III/13 and Corr. 1) and found the Romanian proposal 
(CDDH/III/lO) for the rewording of paragra~h 1 interestin~. A 
similar general p~ovision on the right of the civilian nopulation 
to effective protection might be included in the preamble to the 
draft Protocols. 

20. He proposed that the words ;:which are si tuated i', populated 
areas, and are at some distance from each other;" in paragraph 
3 (a) should be replaced by the words "'''lhich are si tuated adj acent 
to or in the immediate vicinity of popul.ated areas;". The draft in£' 
group might consider that suggestion. 

21. His delegation might have occasion to revert to the more 
recent amendments when it had had an opportunity to study them. 

2?. Mr. HERCZEGH (Hungary), replying to the reuresentative of 
Mongolia, said that the introductory sentence to the amendment to 
article 46 in document CDilH/III/~ and Corr. 1 should be worded: 
"Paragraph 3 should read as follows' • 
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::». Mr. TEXEIRA STARLING (Brazil) said that, in amendment 
CDDH/III/~7, the proposal to sUbstitute the word "attacks" for the 
word "methods;- in the second sentence of paragraph I had been made 
in the interests of consistency and precision of language. The 
object of the amendment to paragraph 2 waS to stress that civilians 
should always be protected unless they lost civilian status by 
participating in military operations or committing hostile acts. 
The wording proposed for paragraph 3 did not alter the substance of 
the tey.t proposed by the ICRC but was clearer and more precise. The 
same applied to the amendment ~roposed to the first sentence of 
paragraph 5. The deletion of the second sentence of that paragraph 
was pronosed since the rule in question was laid down clearly and 
in detail in article 50, and its repetition at the end of artic,le 46, 
paragraph 5 might weaken rather than strengthen it. 

24. Mr. AL-ADHAMI (Iraq) said that article ~6 as drafted by the 
ICRC had several drawbacl-:s. '':'he idea of intention in the second 
part of the first paragraph was subjective and vague. The words 
"intended to spread terror;; should be reJllaced by the words 
"which spread terror';. 

25. with regard to the idea of ?roportionality in ?aragraph 3 (b), 
it would be imclOssible to prove that the mili tary advantage 
expected was in fact ~isproportionate. That idea should be dropped. 

26. Article 46 as a whole was not detailed enough; in particular, 
the question of civilians who were uriven from their homes ought to 
be covered. 

27. Paragraph 5 was impractical. The word !'s 'efforcer~:! in the 
French text was weru<; so was the reference to article 50, which 
itself dealt with the idea of ~roportionality, an idea which he 
rejected. ne had no actual proposals to m~<e, but merely wished 
the article to be re-examined. 

23. Mr. CASTREN (Figland) said that his delegation was in general 
agreement with the ICRC text, including the idea of proportionality 
in paragraph 3 (b). In document CDDH/III/13 and Add. I his 
delegation proposed to amend paragraph 4 by replacing the word "or" 
by a comma and by inserting the words "or civilian objects" after 
"civilians'; • 

29. Article 33 of the Fourth Geneva Convention of 1949 already 
prohibited reprisals against protected persons. The main intention 
of paragraph 4 was to extend the protection to the civilian 
population as a whole. That was desirable, but it was not 
sufficient. Civilian objects should also be nrotected from 
reprisals everywhere, even in the field of hostilities. 

30. He had noted the amendments submitted by other delegations, 
some of which improved the text, particularly from the drafting 
point of view. However, there were some important gaps to which 
he might revert later. 
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J1. ~1r. THOf1SEN (Denmark) said that, although he a::;rproved the 
ICRC text for paragraph 1, he sU9ported the amendments in document 
CDOH/III/27. 

J2. vii th regard to paragraph 2, the amendment in document 

CDOH/III/27 contained the same regUlations as those laid down by 

the ICRC, namely that civilians sh.ould be protected unless they 

took a direct part in hostilities. Since the rules to be adopted 

would appear in military manuals, they should be worded as clearly 
as possible. In his view the ICRC text was sufficiently clear. 

JJ. In the case of yaragraph ], the text proposed in document 
CDDH/III/27 was more precise than that of t:1.e ICRC. 

34:. , His delegation could support the rCRC text for paragraph 4: and 
was in favour of the amendments to paragraph 5 in document 
COOl'l/II!/?7. The reference to article 50 would not add much to 
the text. 

, 
35. Mr. SAMUELS (Canada)said that, on the question of area 
bombardment, the amendment in document CDDH/III/27 greatly 
clarified the ICRC, text of article 4:6, paragraph J (a). The 
que~tiop of what constituted an area bombardment could 'be subjective 
and his delegation therefore supported a more precise explanation. 

36. Wi,th respect to the words :'to. an extent disproportionate to the 
direct and substantial military advantage expected;: in paragraph 
3 (b), a reference to proportionality was necessary. An absolute' 
prohibition would result in a very difficult situation, for instance 
when there .was a single civilian near a major military objective 
whose pr:esence might deter an attack. 

37. In :oaragraph 4:, the word i;attacks': was the appropriate word 

to use. As to the idea of intention, it should be borne in mind 

that criminal responsibility in t~,e major legal sy::;tems depended 

on intention, which was a necessary element in the Protocol. 


33. Paragraph 4: dealt with the question of reprisals. It had to 
be remembered that when an enemy bombed major centres of population, 
no Government would stand idly by when the only way of stopping 
the bombing ,,,as to do the same to the other side.. His delegation 
did not wish an unenforceable provision to be adopted, disrespect 
for which would lead to disrespect for the whole Protocol. His 
delegation .could accept a prohibition on reprisals against 
civilians or the civilian population, but not on reprisals against 
civilian objects. 

39. Mr. TRANGGONO (Indonesia), referring to the second sentence 
of paragraph 1, said t~at his delegation believed that attack on 
the civilian population and the spreading of terror should be given 
almost the same emphasis, and. the words !lin particular '; were 
therefore unnecessary. JII/oreover, the words "methods intended li 

were not sufficiently specific and a clearer formulation was needed. 
The second sentence of paragraph 1 should be amended to read "The 
spreading of terror among the civilian :?o:!"lulation is prohibited". 
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lR). Mr. BLISHCHEN1',O (Union of Soviet Socialist Renublics) said 
that the ICRC text of article 46 was a good basis for discussion 
and was generally acceptable to his delegation. 

41. The amendments to paragraph 1 in document CDD':/III/38 were 

useful since they would mal:e the text more coml?rehensive. 


42. The amend~ent in document CDDH/III/H and Corr. 1 would 

improve the text o£ paragraph 2 and increase the ~rotection 


accorded to the civilian popUlation. He preferred that amendment 

to the proposal in document CDDH/III/IO. 


43. With regard to the amendments in document CDDH/III/1] and 
Add. 1, it would be use·ful to have a reference to civilian objeets, 
but it would be better to insert the words "as such'; after 
"civilians" jn ~)aragraph ltc. 

44. His delegation could not support amendment CDDH/III/27. and 
would prefer the IeRC text. 

45. He agreed that it would 1:Ie useful to include the words ;'or 
hardship'; in paragraiJh 3 (b), as proposed in amendment CDDH/III/28. 

ltc6. Hi 5 delegation could not support t-he amendment to article 2·6 
in document CDDi:jIII/42 and amendment CDDB/III/43 to article 46. 
There again, it preferred the ICRC t·ext. 

47. He found it hard to understand the Swedish amendment to 
article 46 in document CDDH/III/l.lA, which appeared to be Iflying 
down rules for military operations against military objectives, a 
matter which was not within the competence of the Conference. 

43. Mr. FISCHER (German Democratic Reoublic) said that his 
delegation had co-sponsored the e.!:lendm~nt to pararraph J (b) of 
article 46 in document CDDH/III/8 and Corr. I because it considered 
that protection of the civilian popUlation could not be improved 
if the concept of proportionality.was retained. To ?ermit attacks 
against the civilian popul~tion and civilian objects if such 
attacks had mili tary advantag,es was tantamount to making civilian 
protection dependent on subjective decisions taken by a single 
person, namely, the military commander concerned.. The Romanian 
amendment to article 4,6 (CDDH/III/IO) was based on the same idea, 
and several delegations had expressed the view that the concept of 
proportionality should be excluded from the Protocol. 

49. Mr. EL IBRASHY (Arab RepUblic of Egypt) said that his 
delegation ~ccepted in pr~nciplethe ideas underlying the ICRC 
text of article 46 but considered that some amendments were 
desirable. ·The words "intendeC'. to'; in the second se.ntence of 
paragraph 1 should be replaced by some other expr.sBion in view 
of .the difficulty of establishing intent., The words "and cause' 
in !Jaragraph J. (b) should be replaced by lior cause"'. The 

http:CDDH/III/l.lA
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principle of ~ro~ortionality ex0 ressed in that sub-~aragraph 
hEtd serious implications, and the ~hrase "to an extent disproportionate 
to the direct and ,~ubstant'ial mi 1i tary advantage anticipated!; should 
~herefore be deleted. 

50. His delegation had co-st;>onsored an amendment (CDDl-I/III/48/ 

Rev. 1) which proposed the addition of a new Daragraph to 

article ~6 providing, inter alia, for pr~hibition of-mass 

deportat,ions and ,expulsion. 


51. All the amendments he had jU!:;t j1roposed applied also to 

article ~6 of draft Protocol II. 


5~. Mr. TIEN Chin (China) said that the criminal acts co~~itted in 
many parts of the world by iI!1IJeriali~;t, colonialist and neo
colonialist forces constituted a serious infringement of the 
fundamental rights of oppressed nations and peo~lesand a violation 
of the four Geneva Conventions of 19~9. The Conference, in 
discussing the draft Protocols and developing the Geneva Conventions, 
was in duty bound to face that harsh fact and to draw un provisions 
for the protec~ion of the masses. In order to ensure maximum 
effective ~1roh'('tion of the civilia.n popUlation in time of war, 
those words must be correctly defined in the draft Protocols. 
His delegation considered that any person who was not a member of 
the armed forces or who did not participate directly in military 
opE!rations was a civilian and should receive full protection 
against attack, denortation to concentration camns and every form 
of persecution. 

53., Attempts to confine the meaning of "civilian populationi' 
within narrower limits was tantal!lount to providing the 
imperialists and colonialists with a pretext for attacking the 
civilian yopulation during their wars of aggression. 

54" Peo~lc' s mili tia and guerrL.. la figlters in wa"f; of national 
liberation should be protected, since they were basicallY 
civilians who had been forced to ta~e u, arms in self-def~nce 
against im~erialist repression in order to win independence and 
safeguard their right to survival. When not participating 
directly in military oryerations, members of people's militia or 
guerrilla movements should have civilian status and benefit from 
the protection granted'to civilians. 

55·, Mr. CRETU (noma.:1.ia) , introducing hi~; 0eleaation' s amendments 
to art-icle ~6 (CDDH/III/IO), said that the changes proposed to 
paragraphs I and 2 were designed to ensure greater protection of 
the civilian population. The purpose of the amendment proposed to 
paragraph J was to exclude any reference to the unacceptable idea 
of pro,ortionality. His delegation also consider~d that it was 
particularly important to forbi ..l deportation of the civiJ i2n 
popUlation and had therefore 1')roposed the addition of a new 
paragraph to that effect. 

http:noma.:1.ia
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56. Mr. AJAYI (Nigeria) said that the sponsors of the amendment 
to paragraph I in document CODH/III/J8 had been prompted by a 
desire to improve the wording of the ICRC text, so that the rule 
set out in that paragraph could be interpreted as widely as 
possible. 

57. The wording of paragra~hs 2, J and 4 proposed by the lCRC 
was fully acceptable to his delegation. 

58. with regard to paragraph 5, his delegation had no objection 
to the lCRC text, although it would be prepared to accept the 
amendment to the first sentence proposed in document CODH/II1/27. 
It could not, however, agree to the proposal in that document to 
delete the second sentence of paragraph 5. 

The meeting rose at 12.35 n.m. 
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SUfJII1AHY ::1ECORD OF THE EIGHTH MEETING 

held on Tuesday, 19 I"larch 1974, at 3.15 p.m. 

Chairman : Jir. SULTAN (Arab Republic of Egy:pt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued) 

Draft Protocol I: Article 46 - Protection of the civilian population 
CDDH/lj CDDH/III/O amd Corr.l, CDDH/III/10, CDDH/III/lJ and Add.l, 
CDDE/III/27, CDDH/III/2~, CDDH/III/]C, CDDH/III/43 , CDDH/III/44, 
CDDH/III/43/Rev.l and Add.l, CDDH/III/5l) (continued) 

[;raft Protocol II: Article 26 - Protection of the civilian population 
CDDH/l; CDDH/III/12, CDD~/III/36, CDDH/III/42 , CDDH/III/45, 
CDDH/III/4;3/Rev.l, CDDH/III/5l) (resumed from the sixth meeting) 

1. The CHAIRMAN invited the Committee to continue consideration of 

article 46 of draft Protocol I and article 26 of draft Protocol II. 


2. Hr. SORIANO (Philippines) introduced his delegation's amendments 

to article 46 of draft Protocol I and article 26 of draft Protocol II 

(CDDH/III/51). Referring in particular to sub-Daragraph 3 (b) of 

article 46, he said that if it was deemed necessary to ,introduce the 

principle of proportionality, a later part of the draft Protocol 

might be a more appropriate place. 


3. Mr. EIDE (Norwe.y) said that the concept of military necessity 
had lost much of its meaning in many modern conflicts, where one 
side was often technologically superior to the other and where at 
least one of the sides was often iighting not for survival but for 
some other reason. It would therefore be neither unrealistic nor 
impossible to lay down verY strict criteria providing the greatest 
possible protection for the civilian population. 

~. On the whole, his delegation was satisfied with the ICRC text 
of article 46. Only some minor changes were required, except in 
the case of sub-paragraph J (b) relating to the ~rinciple of 
proportionality, which needed more substantial amendment. 

5. With regard to :paragraph 1, his delegation could support 
amendments CDDH/III/3S and CDDE/III/48/Rev.1. 

6. Sub-paragraph 3 (b) should be more restrictive. The best 
proposal submitted was the Swedish amendment in document CDDH/III/44, 
which his delegation sunported on the understanding that it would be 
interpreted to mean that attacks which might entail losses beyond the 
immediate vicinity of the military objectives were absolutely 
prohibited and that the principle of proportionality, narrowly 
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defined, could be used as an excuse only when the losses Rnd 

destruction took ~la~e in the immediate vicinity of the military 

objective. 


7. With regard to paragra~h 4, his delegation fully supported the 
substanc_e of the amendment submitted by Finland and Sweden (CDDH/III/13 
and Add.l), but considered that the more appro~riate place for a 
provision prohibiting reprisals against civilian objects might be in 
article 47. 

8. Mr. BLIX (Sweden), referring to the question of air warfare, 
explained in some detail that the history and literature of air 
war·fare si~nce the First llorld ~l~i- presented much evidence which 
tended to show that terror raids and area bombardmen·ts had limited 
military value, while causing enormous losses in civilian lives and 
civilian objects. That should mru~e it possible for the Conference 
to adopt rules along the line. proposed in article 46, which his 
deleg~tion could support either in the form submitted by the ICRe, 
or in an improved form which would give even more protection. 

9. The rule on proportionality in sub-paragraph J (b) should be 
tightened in order to avoid abuse. His delegation's amendment 
(CDDH/III/44) w'as intended to make the thrust 'of the rule clearer, 
and would bring the sub-paragraph closer into line with the structure 
of sub-paragra~h 1 (a) of article 50, in which it would merely be 
necessary to add the word "immediate 11 before "vicinity". In 
preferring the term ;iimmediate vicini tyil, his delegation appeared 
to be in agreement with the sponsors of the amendment to sub
paragraph J (b) 'in document CDJJH/III/27. However, it was more 
sCE!ptical about some of the other amendments in that document, 
especially the proposed addition to sub-paragr~ph J (a). 

10.. He sup;:>orted the amendment submitted by Finland and S,~eden 
to paragraph 4 (CDDH/III/13 andAdd~l). 

11. With regard to paragraph 1, his delegation agreed with the 
view that intent was difficult to prove. On the other han~, the 
alternative suggested by the delegation of the Soviet Union, namely, 
"acts capable of spreading terror", covered a very broad category 
indeed. Perhaps the Working Group could find a compromised 
solution such as, for example, ;;acts likely to spread terror". 

I?. Hr. BRUP-1 (Uruguay) said that sub-paragraph J (b) should be 
redrafted in order to substitute the idea of riB~: for the concept 
of incidental damage 0 Responr:ibili ty should be measured in 
terms of the proportionality between the risk of damage to 
civilians or civilian objects and the antici7'ated mili tary resul t 
of the I'lttA.cl.~ 0 
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13. Ivlr. FLEMtHNG (Poland) said that his deleg"ltion fully 
endorsed the arguments advanced by the Fungarian representative 
concerning the amendment to sub-paragraph 3 (b) in document CDDH/III/.') 
and Corr.l. The rule of ,roportionality as expressed in the ICRC 
text would give military commanders the practically umlimited right 
to decide to launch an attack if they considered that there would be 
a military advantage. Civilian suffering and military advantage 
were two values that could not conceivably be compared. 

14. The proposal in document CDDH/III/87 to substitute the word 

;;attaclcs" for i;methods i' in paragrap.h 1 was not acceptable to hi s 

delegation, which held the view that certain methods designed to 

spread terror, including acts of pszchological warfare, should be 

prohibited. The ICRC text was acce~table, subject perhaps to 

certain drafting improvements. 


15. In his delegation's opinion, the amendment to paragraph ?, in 

document CDDH/III/~7 would mci~e it very difficult to apply the rule 

effectively. 


16. The ICRC text of paragra~hs ~ and 5 was acceptable to his 

delegation. 


17. Mr. DJANG (Democratic People's Republic of Korea) said that 

the phrase "to an extent disproportionate to the direct and 

substantial military advantage anticipated" should be deleted from 

sub-paragraph 3 (b), since acce~tance of the 9rinciple of 

proportionality would provide war criminals with a pretext for 

their crimes. 


13. Mr. OGOLA (Uganda) said that his delegation was a sponsor 
of the amendment to naragraph 1 in document CDDH/III/J;], 'the 
object of which was to obtain recognition of the role of propaganda 
in spreading terror. 

19. His delegation had not submitted an amendment to paragraClh ?,' 
but hoped that the Drafting Committee would reword the final draft 
so as to obviate any ?ossibility of abuse by an unscrupulous 
adversary. 

20. In his delegation's opinion, the phrase "to an extent dis
proportionate to the direct and subctantial military advantage 
anticipated>; should be deleted from sub-paragravh J (b). 

21. His delegation was in full agreement with the ~rinci?les 
embodied in paragra~h 4, but considered that the very pertinent 
questions raised at the seventh meeting by the Canadian 
representative in that connexion should be taken into account. 

~?. He supported the Romanian proposal (CDDH/III/IO) , to add 
a new ::,aragraph at the end of article 46. 
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8). Finally, his delegation was unable to comment on article 26'of 
draft Protocol II because of its yosition with regard to article 1 
of draft Protocol I; however, it was-not op~osed to discussion of 
article ~6 by other delegations. 

24,." Mr. aULD MINNIH (Hauritania! said that the concept of 
intention an~ the 9rincipleof proportionality should be replaced 
by more obje~tive terms. ~is delegation therefore supported and 
wished to co-syonsor the amendment in document CDDH/III/43/Rev.l 
provided that the word "methods was replaced by the word "acts'; in 
naragraph I. 

25., Hr. CAr1ERON (Australin) said that the questions of the 

protection of the civilian l)o~)ulation and of area bombardment might 

usefully have formed the subject of two se9arnte articles instead 

of being taken together in article 46. The Drafting Committee 

might keep that observation ir mind. 


26. The efficacy of the proposal to replace the word "methods" in 

paragraph 1 by the word !'attac).:s" would de?enc1. entirely on the 

definition to be given to the word 'iattac!ti'. Heference to neither 

term could adequately limit what some regarded as uermissible and 

others as renrehensible. 


27. His delegation agreed to re!Jlace the word "article" in its 
amendment to ~aragraph ? (CDDH/III/43) by the more appropriate 
word nsection i: and to replace the words "unless they are tal~ing;; by 
the words 'except when they ta~e:'. The proposal in document 
CDDl-I/III/?7 seemed sUJ.lerfluou,c;, .dnce a civilian committing a 
hostile act, even an isblated ona, would be t~:ing a direct Dart 
in hostilities. 

28. His delegatiori agreed to replace the words "cQuld reasonablY 
be attacked" in sub-paragraph J (a) by the words "are capable of, 
being attac,':ed n or some similarly appropriate phrase. 

29. It agreed that the word "arid" after the 'ford "population;' in 
sub-paragraph 3 (b) shouid be replaced by the word !;or H ane. that 
the word "antici:patedi' should be replaced by the word [lsought". 

30. The proposals in documents CDOH/III/S and Corr.l, and 
CODH/III/IO added nothing to the ICRC text. None of the arguments 
advanced could justify abandoning the principle of proportionality. 
Since area bombardment was unlikely to be abandoned, there should 
be a distinct code related to it. 

31. His delegation disagreed with the proposal in document 
CODH/III/?7 to delete th~ words "or any other method n after the 
word "bombardment;; in sub-1')aragra:Jh 3 (a) but agreed with the 
proposal to replace the words "to launch attac'<s;: in sub-paragraph 
3 (b) by the "'lOrds "to attack". It should be unnecessary to 
insert the words "or hardship' in that sub-paragraph, as the 



- 63 -	 CDDH/III/SR.8 

representative of Ghana had proposed (CDDH/III/2S) since the 

preceding word Blosses" covered that concept. 


32.. The amendment to article ~6 in document CDDH/III/~~ was 

unrealistic. 


JJ. With regard to the view of some delegations that paragraph 3 
was too subjective and provided too little protection, he said that 
military commanders, acting on the best information they could 
obtain, would attacK targets which they regarded as warranting 
attack. 

J~. While hiD delegation could accept paragraph 4 as it stood, 

c~nsideration should be given to the concern expressed by the 

Canadian representative at the seventh meeting. If the !Jroposal 

by Finland and Sweden to prohibit reprisals on civilian property 

was accepted, it would be more appropriate to place it in article 

~7 than in article l16. It should be considered whether a set of 

regulations for reprisals which remained .1 awful should be included 

in part IV of the draft Protocol or in the parts with which 

Committee I was dealing. 


35. Paragranh 5 might be simplified, as suggested in document 

CDDH/III/:?? • 


36. In determining the final form of article 46, the fundamental 
principles of criminal law should be kept in mind and the provisions 
of the article should be precise and clear. 

37. The C:-iAIRMAN said that the Rapporteur had taken note of the 

Australian representative's comments and would like him ~o be 

present when article ~6 was discussed in the Working Group. 


JB. Mr. PALACIOS TREVINO (Mexico) said that his delegation 

supported U.e Philippine amendment to paragraph 1 (CDDH/III/51) 

and the Swedish proposal to reword sub-paragraph J (b) as a new 

paragraph ~ (CDDH/III/~4). 


39. It supnorted the ICRC text of the original paragraph ~ on 
·the 	understanding that a provision reaffirming the prohibition of 
reprisals on civilian ·objects would be included in article ~7. 
A provision to that effect already al):Jeared in the Fourth Geneva 
Convention of 19~9. 

40. His delegation reserved its position on article 26 of draft 

Protocol II pending a decision on the scope of that Protocol. 


41. Mr. RAIE,ALI (Morocco) ')ointed out that the amendments in 

docume~t CDDH/III/~~/R~v.l, ~f which his delegation was a sponsor, 

related only to article 46 of draft Protocol I. Morocco would 

reserve its position on draft Protocol II until the scope of that 

Protocol had been determined. 
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4~L Mr. AHMADI (Iran) said that. al though objections had been 
raised to the phrase "methods intended to spread terror!' in 
paragraph I, methods of war undoubtedly did spread terror among 
the civilian population, and those used exclusively or mainly 
for that purpose should be 9rohibited. The ICRC text appeared 
preferable -to amendment CDDn/III/~,8. 

43. Hi s delegation supported the amendment to paragraph 2 in 

document CDDH/III/~]. 


44. The ICeC text of sub-paragranh ] (a) apryeared to be 
satisfactor~. The deletion of uub-paragraph (h) would leave the 
csse of a civiliarl population in the vicinity of a military objective 
unprovided for. His delegation supported the Swedish amendmen't 
in document CDDH/III/44 and the amendment ~ Finland and Sweden to 
paragra!Jh 4, (CnOl-VIII/l] and Add.l). 

45. Sir David HUGHES-MORGAN (United iCingdom) agreed that article 
46 was of the l:'>.ighest importance and therefore required very precise 
wording. It "ras important to avoid using such qualifying adjectives 
as rlgeneral and effective!' and, such expressions as "under any 
circumstances", which would weaY.en rather than strengthen an absolute 
prohibition. His delegation wns therefore not attracted to the 
Romanian amendment to r>aragraph 1 (CDDH/III/IO). 

46. For similar reasons his delegation was opposed to the amendm~nts 
in CDDH/III!]£; and CDDH/III/51, which referred to {'acts capable of 
spreading terror" without limiting the form such acts might take. 
He preferred the word "attacks" suggested in c1.ocument CDDH/III/?? to 
the word ':methods;'. proposed by the ICd.C. 

4,7. With regard to: paragra;;>h "~'I he shared the Ghanaian representative's 
dou.bts concerning the word "hostilities". for which a more precise 
SUbstitute might be found. 

43. His delegation thought that it would be a retrograde step to 
delete any reference to the principle of proportionality from 
paragrauh 3. for that principle ought to form part of international 
law. Amendments CDDH/III/3 and Corr.l. CDDH/III/lO and CDDH/Ill/51 
all cont'ained a somewhat unrealistic ban on attacks made indiscrimin
ately against military and civilian persons and objects: it was 
difficult to visualize an attacker who would not carry out an assault 
upon an entrenched adversary because of the presence of one or two 
civilians. The Committee must not put forward formulations which 
would not 'in practice be followed. To do away wi th the rule of 
proportionality would remove a valuable humanitarian protection 
from the civilian ;,>opulation anr, a rule of ll'lw which could be 
followed by combatants. 
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49. Hi s delegation was in favour of the wording propos'e,d for 
sub-paragraflhs :J (cd and (b) in document CDm-VIII/87, with possible 
drafting changes. 

50. ~ith regard to paragraph 4, he shared the fears expres~ed by 
the Canadian renresentative that the prohibition on re?risals might 
be unworkable and might indeed weaken the whole Protocol. 

51. Paragraph 5 w~s somewhat confusing. The"lasi ~ente~ce seemed 
to be unnecessary,' since article 50 would apply in any case. The 
wording of document CDDH/III/27 was a considerable improvement. 

52. On a general voint, his delegation, while approving the 
principles of article 46, was concerned by the difficulty that junior 
soldiers and members of armed gro.ups would have in understanding and 
applying them. Should an individual soldier or resistance fighter 
apply the rule of proportionality in accordance with the facts known 
to him, .9r should he try to apply it in the light of facts known to. 
his superiorsQ Responsibility for implementing the principles of 
article 46 should in the main rest with those who planned and ordered 
attacks, and some amendment of the ICRC draft would be needed. 
The problem might be solved by precise formulation of article 77. 

53. It was hard for his delegation to comment on article 26 of 

draft Protocol II until the scope of that ProtocDl had been decided. 

An article alDng thDse lines might be apprDpriate if ProtocDI II had 

a high threshDld; his delegatiDn would have to reserve its pDsitiDn 

on that provisiDn until the appropriate time. 


54. Mr. GIRARD (France) said that in traditional wars attacks 
cDuld nDt fail to. spread terror among the civilian populatiDn: 
what should be prohibited in paragraph 1 was the intentiDn to. do so.. 

55. The principle of proportionality should be retain~d in sub
paragraph J (b). 

56. Grave viDlations of draft Protocol I would undoubtedly provoke 
a reacti6n on the part of the victims, whose Government could hardly 
fDrbid them to tace reprisals with a view to ending such violations. 
The provisions of paragraph 4 might, in certain circumstances, faVDur 
a party which violated the Protocol and ?enalized a party which 
observed it. His delegation would like the paragraph to be deleted, 
but if it was retained it ShDUld be amended to allDw fDr the 
pDssibility of re~risals in the circumstances he had indicated but 
subject to three conditiDns. In the first place, the decisiDn to 
resort to repriSals should be taken by the GDvernment alleging the 
violatiDn of the ProtDcDl, nDt by the military cDmmander; secDndly, 
the adverse party ShDUld be given advance warning that reprisals 
would be tal..:en! if the violation was continued or renewed; and 
thirdly, the reprisals ShDUld be prDportionate to the viDlatiDn 
they were designed to end. 
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57. Mr. GONSALVES (Netherlands) said that his delegation shared' 

the views of the representatives of the Federal Republic of Germany 

and the Vni ted Lingdom 0 


53. While generally supnorting the ICRC text, it considered that 

the rules laid down in paragraph J'should be made more precise and 

should contain more objective criteria to fit them for apDlication 

by military commanders in the field. His delegation would supDort 

tho BD;Iondment to that paragraph ill doeUlIIent ClhYtjII 1/27 if the word 

;'deliberately' could be inserted before the word ';attack' at the 

beginning of sub-paragraphs (~) and (b). The Drafting Committee 

might tru:e that suggestion into consideration. 


59. Mr. C~~ (Finland) said that his delegation preferred 

the Icnc teyt of ryaragra,)hs I, 2, and J, which struck a reasonable 

balance betw(!en the nrotection of the civilian no~ulation and 

military irt.2re~t.s, to the fl.melldment in document CDDH/III/lO. 

t-ie i tlv~r of l.'w text,s of !'aragra)Jh it referred to the TJrohibi tion of 

reprisals agi'inst civilian object.s. The new p?-ragraph 6 :oroposed 

in document lODH/III/lO seemect unnecessary, since the deportation 

of the civilian po~ulation was already forbidden in article 49 of 

the Fourth Geneva Convention of 1~h9. 


60. His dele0P.1.tion was unable to sunoort the amendments to sub

paragraph J (b) in documents CDDH/III/S and Corr.l and CDDH/III/SI. 


61. It preferred the word "methods; used in paragraph 1 of the 

JeRC text to tile word ;attacks" pro;lOsed in document CDDH/III/2,7. 

'i'l~p deleti.on ()f, the words "and for such time" in TJaragraph ? could 

hI' tl'l.~<:en to mean that a .Derson ,.;ho· had once taken a direct part in 

hostilities would lose his civilian status for the duration of 

such hostilities. His delegation was unable to accept the 

amendments to that YJaragraph in documents CDDH/III/27, CD1)[:/II.1/" 

and CDDH/III/51. 


62. It prE,ferrec1 the IC~~C text of the introductory part of 

paragraph J to the amendment in document CDD!-VI 11/27. t'he.' 

amendment to .sllb-:na.ragra~h J Cd would he accentable if the. wore, 

"or a.ny other method" wer(> reinserted after the words ;'by h()~lb,H'dm"nt 


and if the word Hreasonably' before the ,.;or<1 'l~ossible" wa··' !',~lct4"1. 


6). His delegation had no observation to make on the amendment to 
paragraph 5 in document CDDH/III/27 except to say that there must 
be no reduction in the ~rotection afforded to the civilian population. 

64. Referring to the amendments in document CDDH/III/?8, he said 
that it would be inanpropriate to deal with the question of 
propag~nda in draft Protocol I. His delegation had some doubts 
a.bout the proposal to insert the words "or hardship!' in sub
parngraph 3 (b), since the term was somewhat vague. It supnorted 
the amendment to that paragr[l.:,h in document CDDd/III/44, which 
should be studied carefully by the Working Party. That body might 
also consider the amendment to paragra:ah I in chcument CnVH/l1 ]/31. 

http:deleti.on
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65. Not only would it be unwi se to delete ?aragranh I~ of article 
26 of draft Protocol II, as it was suggested in document CDDH//Ill/42, 
but that provision should be extended to cover renrisals against 
civilian objects. 

66. His delegation was unable to supoort the amendments in ~ocument 
CDDH/JII/36 but could endorse the amendment to article 2,6 of draft 
Protocol II in document CDDE/III/45. 

67. Mr. ALDRICH (United States of America) said that ~rticle 46 

was importan.t for giving ,general guidance to military commanders in 

the conduct of their operations. 


613. His delegation supported the amendments in document CDDE/III/?7. 
The phrase. "at some distance from each other: in sub-;:Iaragra'ph J (a) 
of the IenC draft and "beyond the immediate vicinity' in the Swedish 
amendment (CDDP./III/l~4) were Vftgue. 

69. The rule o:f pro":/ortionality set out in the amendment in 

document CDDf-i/III/27 was based on existing international law, and 

it was important to record and interflret that rule in article 4,6. 

Collateral damage to civilians and civilian objects wa~ often 

unavoidable and it was unrealistic to attempt to mru<e all such 

damage unlawful: the rule of pro~ortionality was as far as the 

law could reasonably go. If the element of intent was omitted, 

the provision might be used to justify trials for accidents or for 

unavoidable damage. 


70. His delegation agreed that attac~c on the civilian population 

intended to spread terror should be prohibited, but considered that 

the prohibition of the free flow of information was unacce~table. 


71. The task of the Conference was not to ~revent the consequences 

of war, but to moderate them as much as ~ossible. The rules should 

be capable of uc(;eptance by Governments and of ::>ractical applicat_ion. 

The amendments in document CDD!'/III/:?? set out the maximum protection 

that could be provided. 


72. His delegation supported the amendments to article ?6 of draft 
Protocol II in document CDDH/III/36. It was inappropriate to 
include the same detaile(~ ;::rovisions in a protocol on non-international 
armed conflicts as in one on internationai armed conflicts. 

73. Mr. DIXIT (India) said that, in his delegation's opinion, 
the prohibition of spreading terror among the civilian population 
should also,extend to psychological or propaganda warfare. Since 
that point had not been covered in the [CRC com~enta~y, it must be 
provided for ex,licitly in article 4,6 itself. The method of 
spreading such terror was of secondary imDortance. His delegation 
was in general agreement wi th the amendment~: in document CDDH/III/J 1. 
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74. His delegation endorsed the ICRC draft of ~aragraph ? on the 

understanding that civilians would forfeit their protection only 

when they took a direct part in hostilities. 


7~. His delegation generally su~ryorted the principle set out in 
paragraoh J, but thought that the drafting needed improvement. 
The use of the word "indiscriminate" was inappropriate; "without 
distinction l

; would be better, since the emnhasis should be on 
making a distinction between civilian population and combatants 
and between civilian objects and military objectives.' Moreover, 
the principle Was somewhat weakened by the use of the words "in 
particular;;. It seemed unnecessary to look into the intention of 
a party to a conflict in case of attack when providing protection 
to the civilian population, or to think in terms of cr:l.miFial la~: 
the aim should be to ~ut an end to atta~ks which brought suffering 
to the civilian population, except perhaps when a party had no other 
alternative in the prevailing circumstances. In that connexion, 
his delegation was in sympathy with the substance of the Swedish 
amendment (CDDH/III/44) , although not entirely with its wording. 

76. His delegation supported the ~rinciple set out in ~aragraph 
4; the ICRC text was satisfactory, but the amendment by Finland 
and Sweden (CDDH/III/I] and Add.l) would be an improvement. 

77. With regard to ?aragraph 5, he agreed in nrinciple that an 
adversary should not be allowed to move the civilian population, 
but thought that an exception might be allowed when the population 
was moved for its own protection by the authorities of its country. 
He would be interested to hear the views of other delegations on 
that point. 

73. His delegation had already made known its reservations with 
respect to draft Protocol II. 

79. Mr. H:~aC=EGH (Hungary) said the debate had shown that opinion 
in the Committee was divided on the principle of proportionality 
set out in sub-paragraph J (b). His own view was that a rule well 
established in international law should be reflected in practice and 
should produce the intended effects. Yet the number of civilian 
victims had increas.ed alarmingly over the past few years: accordingly, 
either the rule was not well establisherl and hence not binding; or it 
existed and could not be applied in armed conflicts; or it existed and 
was applied, but the results of its application provided the best 
argument against it. 

80 •. The amendments in documents CDDH/III/27 , CDDH/III/2.8 , CDDH/III/4J, 
and CDDH/I1I/44 improved the ICRC text and maintained the rule of 
propor.tionali ty, but did not provide a satisfactory solution of the 
problem. 

http:increas.ed
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r3l. Sub-paragraph J (b) established a linl~ between civilian losses 
and military advantage, but the latter was hard to define even if 
the words "direct and substantial" were added. The ICRC did not 
refer to the matter, and that was certainly due to no mere oversight 
but to the fact that the authors of the Commentary had been unable to 
be specific. Military advantages were based on unpredictable 
strategical considerations which evolved much more quickly than 
humanitarian law. He doubted whether it ,.-as really necessary to 
introduce such an ambiguous rule, which might well change the very 
nature of humanitarian law. Although it was true that the 
Conference was laying down regulations for soldiers, which must be 
realistic, it must not tn!;;:e the military view f'l1O the :Joint of 
departure. His delegation WAS therefore in favour of strengthening 
the nrotection accorded to the civilian population without mentioning 
the rule of pro~ortionality. 

82. Nr. t1ENCER (Czechoslovakia) said that his delegation 

considered the IOlC text to be acce~)table and wi shed it to be 

changed as little as possible. Paragraphs 1, :;", '* and 5 were well 

balanced, al t:IOUg!1 his delegation anc otl:1ers woule' not object to 

improvements of ,aragra~h 3. Ei~ delegation was, however, one of 

the sponsors of a proposal (CDDH/III/~ and Corr.l) to delete sub

paragraph J (b), for reasons wbich had just been eXl'lained by the 

Hungarian re~resentative. The conce~ts of proportionality, 

anticipated military advantage and incidental losses were ambiguous, 

and sub-naragraph 'I (b) left the door wide onen to abuse: it would 

therefore be best to delete it. 


PJ. Mr. TRANGGONO (I?donesia) said that his delegation had already 
proposed the deletion of the words 'In ~articular, methods intended;! 
from the seco~d sentence of ~aragranh 1 and regarded the ICRC text 
of paragraph? as the most .suitable", It also endorsed the ICRC 
draft of sub-paragraph 3 (~d, but considered that the words "to an 
extent dis!,lroportionate to the direct and substantial military 
advantage anticipatec'" in sub-;::laragrap~ 3 (b) were subjective and 
should be deleted. The IC~C te~t of paragraryh ~ was satisfactory 
to his delegation. 

q~. With regard to paragrauh 5, his delegation agreed that the 
use of civilians for oilitary ~urryoses should be strictly prohibited, 
but believed that when guerrillas and units of resistance movements 
were forced to entrench themselves in areas with civilian popUlations, 
that should not be interureted as using civilians for military 
pur~oses or a" impeding the adversary's military onerations. It 
therefore proryosed that paragra~h 5 should be amended to read: 
"Civilian popUlation or individual civilians shall not be used for 
military purposes. If a Party to the conflict, in violation of 
the foregoing provision, uses civilians for military purposes, the 
oe:.er Party to the conflict s:,all ta1"~e the 'Jrecautionary measures 
9rovided for in article 50" 0 
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85. Mr. MATI (Albania) raiterated his delegation's view that 
the main objective of the Conference was tG provide effective 
protecti-on. for the civilian population and .for freedom fighters in 
unjust co,lonial wars. It was a fact that barbarous massacres of 
such persons had been perpetrated, for example, by the American 
imperialists against the I'·.oreans and the Viet-Namese and other 
peoples of Indo-China and by other imperialist and colonialist 
Powers against oppressed peoples. 

~6. The Conference had a clear-cut duty t~ adopt unequivocal 
provisions which would improve_ theryrotection of the civilian 
population and the freedom fighters, and to specify methods of 
combat which directly affected the civilian population, civilian 
obj~Ct8 and the freedom fighters. The distinction between just 
and unjust wars must be used as a criterion in that regard. 

87. Moreover, methods of warfare indiscriminately affecting 
the civilian population, such as atomic weapons, bombar~nt of 
the, civilian 110pulation and deportation, must be specifically 
prohibited. 

83. His delegation 1!!as in favour of deleting the words "to an 
extent disproportionate to the direct and SUbstantial military 
advantage anticipated" from st:b-paragraph J (b) of article 46 
and supported the amendments in CDDH/III/4~/Rev.l. 

39. The CHAIRMAN announced that the amendments to article 46 
in documents CDDH/III/3 and Corr.l, CDDH/III/lO, CDDH/III/IJ and 
Add.l, 'CDDH/III/27, CDDH/III/23 , CDDH/III/)8, CDDH/III/43 , 
CDDH/III/44, CDDH/III/48/Rev.! and Add.!, and CDDH/III51 would 
be referred to the Working Grou"l. 

The meeting rose at 6 p.m. 
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held on Werlnesday, ?O March 197~, at 1.70 ?m. 

Cl:.airman: Nr. .sUL ';.'Al~ (Arab Re?ublic of Egy~t) 

CONSIDERATIon OF DH-AFT PROTOCCLS I Arm II (CDDH/l) (continued) 

Draft Protocol I: Article 46 - Protection of t:-w civilian population 
( CDm-VI : e[;DS/I II/" rmd C;rr.l.) (~~~ 1'!!Jed) 

Draft Protocol II: Article ?6~_~~~_~ion of_yhe civilian ?opulation 
(CD011/1; Cr.DE/III/l?" CDD'-:;III/?C.~, CDDE/III/J6, CDDH/II1/42, 
CDDH/I II/45 , CDDH/III/4JVRev.l, CDDH/III/51, CDDB/III/63) 
(conc!ta'ed) 

1. l'lr. FLEe:.- (Federal rl.e~ublic of Germany) sai r1. that, since :li5 
deleg~tion h~-(1 sU~l':)Qrted the ["l~'='stance 0f article V':: of draft ?rotocol 
I, ii could give equal su,~ort to article 26 of draft Protocol II. 
His dele~ation felt that the 5co~e of draft Protocol II as ryropooed 
by the ICHC !"'c:-lected a reasonable compromise after a long and 
sUbstantive discussion by ex~erts and that the threshold set up by 
referring to arme~ forces or other organized armed troops under 
res~onsible command'; would be ;,igh enough to justify -t:·\C exuecti'.tion 
that Governments would devote I'll their effort~ to maintaining the 
substance of 0rAft Protocol II. 

~. He was glad that the sponsors of the amendment in document 
CDm-:jIII/B ,,"nrl Corr.l h:~-,~ not formally reitera.terl their nroposal to
delete paragra~h 3 (b). T~e nros~ect of entrusting decisions under 
article 86 of draft Protocol II to the military need not cause 
anxiety, since the ')ur~")osc of that article was to la~ c~own rules 
for the behaviour of combatantr. 

3. On the ot~er ~and, it wa~ o~sential that armed forces should be 
provided with military manuals clearly setti110 out tile rilles of 
international law ",}-!ich they were required to observe in [\ conflict. 

~. Mr. TEI~EIRA S~A3LING (3razil) said that although his delegation 
agreed to eXRP'ine certai:-l a::;~Jects of draft Protucol II in order tc 
expedite the Committee's work, it reserve~ its nosition until the 
field of B9Dlication of that Protocol wa~ ~nown. 

5. Introducing :-Ii s delegation's amendment to :.,araqra:ch ? nf ar'cicle 
~6 (CDDH/III/62), he said the first noint he wished to stress WB2 

that civilians should at all times enjoy the ~rotection to which they 
were entitled, so long as they remained civilians. 
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6. His second point was that civilians lost their civilian status 

from the moment they took ~art in hostilities, whether directly or 

indirectly. 


7. T-he Brazilian delegation was unable to accept the phrase 
Ii and for such time •.• ;;, sinCG it appl ied equally to person s 
who were alternately civilians or members of organized groups 
according to the exigencies of the moment. On the other hand, his 
delegation considered that persons who had at one time tru<en part in 
the hostilities but had ceased to do so could be regarded as civilians. 

8. fvir. EIDE (Norway) said that the civilian ;JoJ)ulation must be 
given the same protection irrespective of the nature of the conflict. 
Article 26 of draft Protocol II should therefore reproduce exactly 
the terms of article 46 of draft Protocol I. If article ~6 was less 
detailed than article I±G, it would mean that less precise rules were 
being laid dm-rn on the protection of civilians in cases of non
international conflicts. He strongly urged Governments favouring 
such a course to reconsider their position. 

9. Secondly, obligations undertaken under a Protocol II which gave 
full protection to the civilian Dopulation would hardly go further 
than those already undertaken by Governments wi th respect to the 
civilian population under the general principles of humanitarian 
law, which had now become customary law. Governments would simryly 
have the benefit of more preciDG rules that would make it possible 
for them to defend themselves against unfounded criticism. 

10. Lastly, the adoption of identical texts for article 46 of 
draft Protocol I and article ~.6 of draft Protocol II would avoid 
differences of interpretation. 

11. Mr. SAMUELS (Canada) sai~ that he ho~ed that draft Protocol 
II would be given detailed consideration at the second session of 
the Confere~ce in 1975. In rece~t times, most of the suffering 
caused by conflicts had resulted from Don-international conflicts. 
It ~as important that draft Protocol II should embody rules that 
were practical. It could already be foreseen that some of the 
rules in the present draft, based on moral principles, would be 
unworkable; they must be omitted, to avoid the danger of adopting 
a code which could not be respected. 

18. In the conflicts to which draft Protocol II applied, the 
armed forces of a recognized authority would be facing an organized, 
armed group that was seeking either to oveithrow the Government or 
to establish a new State in ?art of the territory of the State it 
was attacking. The members of the opposing group were intermi~c 
with the civilian popUlation and their activities were restricted 
to a relatively small area. 
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13. In the amendment nubmitted by his delegation (CDDH/III/36) it 
was proposed to delete the second sentence of article 26, paragra?h 1, 
to replace the word "article:' by the word ;'chapter" in paragraph ?, to 
reword the end of ~aragra:')h ~ to read "except when they commit hostile 
acts or take a direct Dart in military operations ';, and to c.~elete 

paragraphs 3 and 5. 

14. Mr. BLISHCHEN/~O (Union of Soviet Socialist Republics) said that 

he wished to reply to certain delegations which had expressed the 

desire to see the same ~rovisions in article 26 of draft ?rotocol II 

and in article 46 of draft Protocol I. He pointed out that there 

were differences between international and internal conflicts. ,ifi th 

regard to the latter, it was essential to make rules that everyone 

could accept. 


15. Generally sl)eaking, the ICRC draft was w'ell thought out. In 
article 26, paragraph 1, he would be in favour of re?lacing the words 
"intended to'; by th.e word ·tr..at·; unless the majority of the ·delegations 
wished to retain the former expression. 

16. The amendment submitted by Finland and Sweden (CDDH/III/1) and 

Add.l) proDosing a new article ~6 bis was interesting. He supported 

the new wo;"ding proDosed by Ghana (CDDH/III/:;>'C'.) for article 26 

paragraph 3 (b). He was opposed to the Australian pronosal to delete 

article ?6 ~aragraphs ~ and I." (CDD:-!/III/42.), and was unable to accept 

the wording suggested for ~aragra?h 3 (a) of that article. 


17. With regard to the Canadian amendment to article 2.6 (CDDH/III/36), 
there was a danger that the deletion of the second sentence of para
graph I might make the situation worse. 1-;e could not agree to the 
deletion of paragra~hs J and 5 of the name article, which contained 
important Drovisions. 

13. itlith regard to the ?hiliDpines amendment to article 46 
(CDDH/III/5l), he thought that it should be left to the ~orking Group 
to examine the advantages of the proDosed woreing. He did not see 
any need for the change :suggested by St(80en to the :,roposed new 
article 26 bis (CDDH/III/52). On the other hand it seemed to him 
that docume~CDD;l/III/62/Rev.l s?onsorcc1. by the Arab Republ ic of 
Egypt, Iraq and the Syrian Arab qepublic contained an idea which the 
Working Group might well consider. 

19. Mr. PA.3CHE (S"ritzerland) said that article ::>.6, "'hich in his 
view was the most imDortant article to be considered by the 
Conference, gave rise to a practical difficulty - that of defining 
the persons who tool':. an active part in ~wstili tics. 

20. With regard to ~aragraph 2, it would be necessary to give a 
minimum definition of the groups of persons that were to be 
protected in all circumstances. 
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21. Accorcing to the criteria adopted in the report by the 

Secretary-Ge1eral of the United Natiohs of 18 SeutembEr 1970 

(A/B052 , para.149) the persons to be protected w~re: (a) those 

whose conduct and activities had no relation with the conduct of 

hostilities, (b) those who participated in the confl: ct or 

assisted the uprising under duress; and (c) those whc merely 

expressed opinions criticizing the Government or favol :-ing the 

objectives of the uprising. 


22. RefSrring to ~aragra,h 1, he said that the proh. Jition of 

terrorism was of ~articular im~ortance in an internal conflict. 

He supported the ICRC proposal which could ~erhaps be improved 

by prohibiting terrorism as a method of combat. 


23. His delegation considered that the IGRC proposal for 
paragraph 3 was not unrealistic and that, in all internal conflicts, 
it was necessary to respect the three jJrir~iples formulated in 
General Assembly resolution ;:>.444 (XXIII) ( 1 the respect for human 
rights in armed conflicts. Those princil Les w'ere: (a) that the 
right of the parties to a conflict to ado t means of injuring the 
enemy was not unlimited; (b) that it was ~rohibited to launch 
attacks against the civilian populations ~ such; (c)' that 
distinction must be made at all times between persons tru:ing part 
in the hostilities and members of the civilian ~oDulation, to the 
effect that the latter be spared as much as possible. 

24. He believed that the last part of article ?6, paragraph 
3 (b) sboald be retained. The aprylication of the controversial 
principle of proportionality should make it possible to avoid an 
aggravation of the sufferings of the civil population. 

25. The question of reprisals mentioned in paragraph 4 should 
be given further study. The proposals relating to article 26 
were equally valid mutatis mutandi~ for article 46. 

26. Mr. BA~ILE (Italy) said that the general )1rotection provided 
for under international rules in the event of hostilities should 
be the same, whether the armed conflicts were international or 
non-international. Steps should be ta~en to ensure that the 
two draft Protocols were on parallel lines. 

27. ~is delegation reserved the right to return to the subject 
of the various paragraphs of article 26 of Protocol II once the 
Conference had reached definite conclusions about article 46 of 
Protocol I. 

28. jvJr. FISSENiW (Byelorussian Soviet Socialist Republic) said 
that the majority of the armed conflicts which had occured since 
the end of the Second World War had been of a non-international 
nature. The Dinlomatic Conference should therefore adopt 
without delay iniernational rules supplementing those already 
in force, so as to ensure better protection for the victims of 
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those conflicts. Such rules should be based on the following main 
principles: non-intervention by one State in the internal affairs 
of another, respect for national sovereignty and territorial 
integrity, and respect for the unity of population within the 
existing national borders. 

29. In his view, draft Protocol II could be adopted on condition 
that a few improvements were made. Articles 24 and 25 did not meet 
with any serious o~position, and that was an encouraging sign. He 
hoped that those articles would be adopted by consensus. The 
original text of paragraph 1 of article 26 was acceptable with the 
amendment in document CDDH/III/48/Rev. 1 replacing the words 
liintended toll by the word "that;;. Paragraph? should be adopted 
unchanged; he was therefore unable to accept the amendments pr'oposed 
by Canada (CDDH/III/36) and Australia (CDDH/III/42,). Paragraph J 
raised no difficulty. It contained important humanitarian norms for 
the protection of the civilian population, in particular the prohibition 
lito attack without distinction, as one single objective, by bombardment 
or any other method, a zone containing several military objectives which 
are si tll.ated ilC ~)opulated area[; and are at some distance from each 
other". The term ::l)Opulated areas;' meant, for him, areas in which the 
civilian po~ulation prevailed. Accordingly, he could not acce~t the 
Canadian amendl:lent (CDDrljIII/)6). The Swedish amendment (CDDl-l/III/52) 
should be studied by the Wor~ing Group. He questioned whether 
amendment CDDH/III/42 , proposed by Australia, improved the original 
text. On the other hand, he was ready to accept the amendment by 
Ghana (CDDH/III/?S). He was in favour of retaining paragraphs 4 and 
5 of article 26 of draft Protocol II. 

)0. The CHAIRMAN said that the tlorldng Group had already drawn up 
documents covering articles 4], 44 and 45 of draft Protocol I and 24 
and 25 of draft Protocol II; those documents ""ould be eJCamined at 
the Committee's next meeting. He suggested that the amendments to 
article 26 of draft Protocol II (CDDH/III/I?, CDDH/III/?~, CDDH/III/36 , 
CDDH/III/42 , CDDH/III/45 , CDDl-I/II:::/l18/nev.l, CDDH/III/51 and 
CDDH/III/68) should be sent to the Working Group. 

It was so agreed. 

The meeting rose at 4.40 n.m. 
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SUJIIlMARY RECORD OF THE TENTH I"'.EETIHG 

held on Thursday, 21 March 1974, at IO.~O a.m. 

Chairman: JIIlr. SULTAN (Arab Republic of Egy~t) 

CONSIDERATION 	 OF DRAFT PROTOCOLS I AND II (CDDE/l) (continued) 

Draft Protocol I: Article 43 - Basic rule (CDDE/I, CDDH/III/~~» 
(resumed fro~ 	the fourth meeting and ~oncluded) 

Article !-i5 - Definition of civilians and civilian 
~oDulation (CDDrt/l; CDDH/III/G6) (resumed from 

the sixth meet~ and c0!lclu2..~) 	 --------., 

Draft Protocol II: Article 24 - Basic rules (CDDH/l; CDDH/III/53) 

(resumed from the fourth meeting and ~;ncluded) 


Article 25 - Definition (CDDH/l; CDDH/III/72) 

(::;r....:e;;.;s;;.,u=m;:.:.:;e....:d:.......;f~r::...;;o=m:-..;t;;.;h:.:.e~..::s;.::i:.;:;x th mee t i ng and c onc 1 ude d) 


Proposals by the \'lor.king-..9so'!P (CDml/III/29 , CDDE/III/53 , CDDH/III/66 , 
CDDH/I II/??) 

1. The CHAIRlvtAN invited the Committee to consider the texts 

pro!'losed by the Working Group for articles 43 (CDDH/III/29) , and 1±"5 


(CDDH/III/66) of draft Protocol I and for articles ~4 (CDDH/II 1/53) 

and 25 (CDDH/III/72) of draft Protocol II. It would be recalled 

that certain delegations had reserved their position on draft 

Protocol II until. Committee I had taken a decision on th~ field of 

application of that Protocol. 


Draft Protocol I: 

Article ll3 ..: ~asic r~~ (CDDl-l/1 i CDDH/I11/2,9) 


2. tIr. BAX!ER, (United Stfltes of America), I-<B?:)Orteur, introducing 
the vlorking Grou~)~.s proposals, said that the amendments suggested to 
article ~J of draft Protocol I reflected a certain convergence of 
view in the ~Jorking Group and were mainly of a drafting nature. It 
had been considered that there should be both respect and ~rotection 
for the civilian population, that a distinction should be drawn 
,between civilians and combatants and between civilian objects and 
military objectives and that parties to a conflict should direct 
their operations against military objectives only. In view of the 
objections raised in Committee III to the nhrase lithe destruction or 
weakening of the military resources of the adversary" in article 43 
of the tCRC text on the grotlnds that such wording was more ap~ropriate 
in a convention on the law of 'tIar than in a protocol covering thE' 
protection of the civilian population during hostilities, the 1/0rking 
Group had used the phrase ;i shall direct their operations against 
,ilitary objectives. l, He had not had time to consult all the 



~~5 
:f. 

9· 
rep 

10. 
ord, 
art 

11. 
ord, 
of 
tex 
on 
cou: 
pas 
Can 

12. 
del. 
art 

13· 
tha 
Sh01 

Suc! 
maj. 
res~ 

14. 
on " 
Com! 

15. 
votE 

~ 
Art: 

16. 
the 
par! 
of ; 

dis( 
had 
lici, 
admj 
migl 
or 1 

CDDH/III/SR.IO - 78 

members of the Working Group, but wished to suggest the insertion of 
the word ; accordingly'; before the words .... shall cirect'" in document 
CDDH/III/2,9. The same amendment might be considered in connexion 
with the corresponding article of draft Protocol II. 

3. Mr. KURO~":AvlA.. (Japan) said that since there were still wide 

differences of opinion concerni~g the articles now before the 

Committee, he hoped that the Committee's decision would not be 

binding and that there would be an 0D~ortunity for further 

consul tation. Hany delegations had lJointed out in the plenary 

debates that yrovisions of international humanitarian law Bhould be 

capable of application by the majority of States. 3is delegation 

supported that view and would therefore ::-refer the documents 

conc~rned, esp~ci~lly article 4l, not to be ~ut to the vote fat 

the time being. 


fl. The CHAI£?r.1Al\!. emphasized that the Committee must reach a decision 
on the text of article 43. 'j~he decision would not be binding and 
could be reversed at the second session of the Conference. The 
Ra??orteur would mention in his re90rt that several delegations had 
reserved their ,osition on t~e article until the field of ar?lication 
of draft Protocol II had been decided by Committee I. 

5. Mr. FISCHER (German Democratic Re~ublic) said that, although 
his delegation could support the Working Grou~'s wording of article 
43 for the time being, it would have preferred the article to state 
what objectives should not be attacked, as that formula would be 
more in keening with intcrnaticn'al humanitarian law. 

6. Mr. ALLAF (Syrian Arab ~epublic) said that the wording ?roposed 
by the Working Group could nbt be left pending until the second 
session of the Conference. That text should, if possible, be 
adopted by the Co~mittee, anc the plenary Conference could either 
confirm or reverse that decision. Delegations could reserve their 
right to revise the text at ~lenary meetings or at the second session 
of the Conference. His delegation's vote on the article would not 
prejudge its decision concerning the field of a9plication of Pr6tocol 
II as a whole. 

7. Mr. TIENC~in. (China) said that his delegation regarded the 
discussions in Committee III and the decisions taken on articles of 
the two draft Protocols as preliminary and subject to review at the 
second session of the Conference. 

3. Mr. HAKSAR (India) said that it would be difficult for some 
delegations to vote on the ~)roposed text of article 43, and 
suggested that the Committee should merely take note of the Working 
Group's pro~osal concerning article 43 (CDDH/III/29) and request the 
Rapporteur to incorporate that text in his report to the plenary 
Conference, mentioning the reservations exnresseo, by many delegationB 
and their wish to reconsider the wording of article!'.-J at the 
Conference's 3econd session. 

http:CDDH/III/SR.IO
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9. Mr. SI_~ (Turkey) said he fully supported the Indian 

representative's suggestions. 


10. Mr. EL SHEIKH (Sudan) said he thought that it would be in 

order for the Committee to vote on the Working Group's text of 

article 403. 


11. Mr. ALLAF (Syrian Arab Republic), speru~ing on a point of 

order, said that the Committee could either discuss the substance 

of the Working Group's proposal or reserve its position on that 

text for the time being. It did not seem appropriate to decide 

on some texts by a vote and on others by consensus. The best 

course would be to take note of the Horking Group's text and to 

postpone a final decision on it until the second session of the' 

Conference. 


12. Mr. SETTAUER (United States of America) said that his 

delegation was fully prepared to adopt the Working Group's text of 

article 403 (CDDH/III/?9). 


13. Mr. BLISHCHENKO (Union of Soviet Socialist Re~ublics) said 

that, in accordance with the rules of procedure, the Committee 

should take a decision forthwith on the Working Group's proposals. 

Such a decision could be reversed by the plenary Conference if the 

majority so desired. The Committee's report should mention the 

reservations expressed by certain delegations concerning article 43. 


~40. Mr. AL-ADHAMI (Iraq) said that it would be premature to vote 
on the -iiorking Grou,;> , s text of article lr3 and suggested that the 
Committee should merely take note of the Working Group's report. 

15. The ~~3~~N put the Indian representative's ~ro?osal to the 
vote. 

!he proposal was rejected by 404 votes to 1), with 9 abstentions. 

Article 43, as drafted by the 1tlorking Grou;:> and amended by the 
Rapporteur, was adopted by consensus. 

Article 45 - Definition of civilians and civilian ~oEulation (CDDH/l; 
CDD!-:!/I II/66) 

16. Mr.~AXTER (United States of America), Rapporteur, introducing 
the Working Group's text of article 405 (CDDH/III/66) said that in 
IHitragraph 1 the term "categories of personsl; had been used instead 
of "categories of armed forces;' to avoid controversy. After some 
discussion, the ICRC draft of par.graph ~ had been maintained. It 
had been pointed out that the inclusion of a definition of the term 
'icivilian" might give rise to difficulties in connexion wi th municipal 
administrative law. Countries which considered that to be a problem 
might wish ~o file a statement to that effect at the time of accession 
or ratification. 

http:CDDH/III/SR.lO
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17. Paragrauh I:, had given the ·:'Iorking Grou~ the most difficulty 

and the pronosed text was the result of long discussions. The 

paragraDh had been redrafted so as to avoid the ieea of pre~~m?tion, 


which also occurred, in a different context, in article 5 of the 

Third Geneva Convention of 1949 and which raised complex problems in 

munici~")al administrative law. 


lC. ~ith regard to the suggestion in the foot-note to documerit 

CDDH/III/66, he would indicate in his re~ort the ~ossibility of 

transposing some of the ~aragra?hc to article? of draft Protocol I~ 


but thought it \.a5 premature t.otaJ.<:e any deci sion on the matter at 

that stage. 


19. r'lr. Bam1 (Uruguay) said that the ::;~)ani sh version of 1.)aragraph 
3 should be based on the French version anc. should read as follo",s: 
nLa presencia entre lanoblacion civil de personas aislada5 cuja 
condicit,n no reST)onc.a a-la definicion de De-rsona civil no Driva .•.. " .. ' 

20. !Vir. BRETTON (France) :;"ointed out that in the French text of 
paragraph 4 there was no translation of the English phrase as to 
whether a person is a civiliB.n". Fe therefore suggested that the 
opening ",ords might read ::En cas de doute ::;ur Ie .,:?oint de savoir si 
une 2er::;onne est un civil." cette ?ersonne. 

21. ]-;Jr .. AL A'tJADHI (~,uwait) an!:! t'ir. ;:r-iAN (Pakistan) proposed that 
the words "he or she" in ;?aragra;Jh-4-;h-;:>uld be replaced by the 
words ii such !'Jersons;'. 

!~at~r~29sal was adopted b~ consen~~. 

22. Mr. TIEN Chin (C~ina) said that his delegation had already 
expressed the view that those who were not members of arme~ forces 
or were not taking r>art in military o;:Jerations \Yere civilians. He 
also considered that militia and guerrilla fighters were civilians 
who wSre forced to defend themselves. Accordingly, when they were 
not taking ')art in military operations, they s;'lould enjoy full 
civilian status and protection. Yet the Yorking Grou?'s text of 
paragraph 1 extended the field of a;;::Jlication of articl.e l~5 and at 
the same time narrowed t:'le scope of the ,?rotection given to civilians, 
and was therefore unacce~table. 

2). Article ~2 of draft Protocol I, to which reference was made in 
?aragraph 1,. related to the iQPortant but controversial question of 
wars of national liberation and was lin:ced wi th article 1, which had 
also given rise to divergent views. However, since article l~? had 
not yet been discussed, it could not :;;roperly be taken as a basis for 
paragraph 1 of article ~5. That point should be given further 
consideration before any decision was ta',;:en. 

24. Mr. OULD MINNIH (!Viauritania) said he endorsed the views of the 
Chinese and Syrian representatives. 
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?o5. Mr. ALLAF (Syrian Arab Republic) said he agreed that no 
decision could be taken on a definition based on an article which 
had not yet been approved. He there£ore suggested that the decision 
on paragraph 1 of article' 45 should be postponed until article 4? had 
been adopted. 

26. The CHAIRI1AN emphasized that any decision taken by the 

Committee would be regarded as provisional and would be subject to 

review after discussion in plenary meeting. Since the Committee's 

work could not be left in the air, he suggested that a vote should 


1be taken on the 110rking Group's text for article 45 (CDDH/III/66) and 
that the statements of the Chinese and Syrian representatives should 
be incorporated in the Rap~orteur's report. 

27. Mr. BLISHCHENIW (Union of Soviet Socialist Repubd~s) and 

Mrs. MANTZOULINOS (Greece) said they supported the Chairman's 

suggestion. 


28. Mr. AJAYI (Nigeria) said he was in favour of deferring the 

decision. If the majority ory~osed that view, however, the text 

should be ado~ted by consensus rather than by a vote. 


29. Mr. DRUM (Uruguay) rropoG8d that article 45 should be put to 
the vote and that if it was adonted a clarification should be added 
to the effect that the reference to article 4a was intended to cover 
members of organized resistance movements recognized as having the 
status of armed forces. 

30. Mr. ALLAF (Syrian Arab Republic) reiterated his view that no 
decision could be taken on article 45 until a decision had been 
taken on article 42. 

31. The CHAIR¥mN said that an explicit foot-note would be added 
to document CDDH/III/66, summarizing the points raised in the 
Committee, with special reference to paragraph 1. 

Article 45, of draft Protocol I, as drafted by the Working 
Group and amended during the meeting, was adopted by consens~~ 
,!he understanding that an appronriate second foot-note would be added. 

Draft Protocol II: 

Article 2~ - Basic rules (CDDH/l; CDDH/III/53) 

32. Mr. BAXTER (United States of America), Ranporteur, said that 
the Working Group's intention had been to make the texts of article 
43 of draft ?rotocol I and article. 24 of draft Protocol II identical. 

J3. Mr. BRETTON (France) sail.! that the French textz of the erticles 
would ~to~aligned with the English original and with each 
other. 

34. Mr. PA~ACIOS TP~VINO (Mexico) said that the same a~~lied to 
the Spanish texts. 

http:II/SH.1O
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35. l'ir. B:A~:;:;Ar< (India) saiel t:'1at [;ince draft Protocf)l II had not 
yet been ·di.scussed at the Conference, even less was '-nown about its 
field of a~plication than about that ~f draft Protocol Ii accordingly, 
in discussing articles of ~raft ?rotocol II, the Committee was wor%ing 
in a vacuum and could not ~ake any definitive deci~ion. ne suggested 
that all ryro~osals relating to articles of draft Protocol II should be 
accom?anied by foot-notes pointing out that any agreement on the~ was 
merely provisional and subject to reservations. 

36. T!-:e CHAIRlV:AN said tr..at the Indian re:>resentativc'l!' -,Joint would 

be mentioned in the re~ort and that his 5uggestifJn concerning foot

notes woul~ be nf)te~. 


, 
37. I'ir. TIEN Cbin (China) ::;aid that the conce')t of 'non-international 
armed conflicts'- was ambiguous and raised [l.T'Jroblem of fundamental 
principle. The very need for a second T'Jrotocol to deal with them 
required further "tudy. It '/oule be impro:'ler to take any hasty 
decisions concerning article ;>ll or any other article of draft 
Protocol I r. 

30,. rlrs. jviANTZOULINOS (Greece), !'lr. O~!:P_l:.'!.!NNI.2 U'iauritania) and 
Nr. lGRCA, (Turkey), sai'd that they wished the names of their 
delegations to be included in any foot-note listing the delegations 
which entered reservations. 

39. Mr. ALLAF (Syrian Arab ~e~ublic) said that there would be no 
need for a list of names, since the foot-notes suggestec by India 
would ex~ress the general opinion of the Committee. 

40. Hr. 3LIS;':;CP.EN;:O (Union of Soviet Socialist i1e',ublics) said that 
-------~--he could not agree with that view and suggested it would be more 

accurate to say that several delegations reserved their positions. 

After a brief discussion the USSR representative's suggestion 
was ap':)roved. 

Article ?~ of draft Protocol II, as drafted by the Wor~ing 
Grou::> ~d' amended by th~ l'<a,c;Jorteur was ado2te~ by consensus. 

{\,!'_1;Lcle ::'2- - p-efinition (CDD:":/l; Cj)DIVIII/7~) 

41. Hr. BA:~TER (United States 'of America), i:\i'.Dr'orteur, said that 
the 1;lo-;'1:ing Gro~;; had thought it desirable for article 2·5 of draft 
Protocol II to conform as closely as ryossible to the corresponding 
text of article 1, paragr~~h 1. If the latter text was subsequently 
changed, article 25, lJaragraryh 1, would have to be altered accordingly: 
that £act would be mentioned in his renort. ~he reference to 
"organized armed groups' in tile ;Jor1dng Group's text was based on the 
similar reference in the IC~C draft of article 1, paragraph 1. The 
p;'1rase "under resnonsible commanc1ii had been omitted because its 
inclusion would have meapt that the ~embers of armed grouus not under 
responsible command would be regarded as civilians, thus ~lacing 
these grou~8 at an advantage. 
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42. A question had been raised in the Working Group concerning 

persons, such as labourers, ammunition carriers, messengers or 

political agitators, who assisted or pupported members of armed 

forces or organized armed groups. ehe Uorking Grou~ had taken 

the view that that question should be set aside unti I article ;:>,G, 

paragraph >, had been examined. 


43. Paragraphs;:>, and 3 in the Working Group' 5 draft were identical 
wi th paragraphs ? and J of article 45 of draft ?rotocol I and 
paragraph 4 was identical with the corres::JOnding clause of article 
16 proposed in document CDDH/II 1/66; it should be changed in 
accordance wi th the amendment that the Commi t tee :-,ad adopted. 

44. The ~orking Group had also decided to postpone consideration 
of a proposal to add a defini ticn of ''"civilian objects; until it 
came to consider other amendments on the same subject. 

45. Hr. BRETTON (France) anc} I'ir. BnUM (Uruguay) said that the 
~rench p~d Spanish versions of the text of article 85 of draft 
Protocol II, ~ronosed in document C~DH/III/7~, should be brought 
into line with those of article ~5 of draft Protocol I. 

Article ?,5 as drafted by the Working Group and as amended 
was adopted by consensus. 

The meeting rose at 12·.30 p.rn..:... 



cm 

Dr< 

Pre 

l. 
art 
He 
vot 
44 

2,. 
reg 
te:x 
the 

J. 
1, 
con 

4. 
the 
be 
tex 
aga 
tha 
Pro 
the 

5. 
par 
all 

6. 
J h 
tha 
Fre 

7. 
pro 
of 
civ 
Was 
for 



- 85  CDDH/II I/SR.11 

SUMMARY RECORD OF T:-;E ELEVENTH MEi!:TING 

held on Thursday, 2,1 March 1974, at 3.30 "9.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOL::; I AND II (CDD:ljl) (concluded) 

Draft .Prgtocol I: Article 44 - Field of application (CDDH/l; CDDH/III/54) 
(resumed from the fourth· meeting and conoluded) 

Proposals by the ~orking Group (CDDH/III/54) (concluded) 

1. The CHAIRMAN said that the ,Jorking Grou~' s proposal sconcerning 

article ·44 ~f draft Protocol I appeared in document CDDH/III/54. 

He suggested that the Committee Ehould consider these proposals, then 

vote on each paragraph by a show of hands and, finally, adopt article 

44 as a whole. 


2. Mr. BAXTER (United States of America), Rap~orteur, said he 

regretted that the Working Grou~ had been unable to Eubmit single 

texts for paragraphs 1 and 2. of article 44 of draft Protocol I because 

the Group. was not empowered to talce decisions on matters of substance. 


3. Since the proposal concerning paragraph 2 might affect paragraph 
I, he suggested - with the Chairman's approval - that paragraph 2 be 
considered first, followed by paragraph 1 and then by ~aragraph 3. 

4. With regard to paragraph 2, the Committee had to decide whether 
the term limili tary operations" should be retained or whether .i t should 
be replaced by "attacks". Participants in favour of .the original 
te~t had p0intad out that attack~ were acts of vislence committed 
against the adversary; oh t~e other hand, those in favour of deleting 
that term considered that the provisions in that part of draft 
Protocol I should apply to the civilian po~ulation of all parties to 
the conflict. 

5. The Working Group had submitted several alternatives for 
paragraph I, in view of the fact that Protocol I s~ould aryply in 
all war situations affecting the civilian population on land. 

6. The words "complementary to" in the English text of par~gra;:Jh 
3 had caused some difficulties, and the }lor!:ing Group had proposed 
that those words should be replaced by "in addi tion to". The 
French text had been left unchanged. 

7. He drew the Committee'E attention to the connexion between the 
provisions of draft Protocol I and in particular, those of ~art II 
of the Fourth Geneva Convention of 1949 concerning the protection of 
civilians and civilian objects of all parties to the conflict, it 
was for that reason that the Working Group had proposed new wording 
for paragraph 3. 
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Paragraph 2 

8. Sir David HUGHES-MORGAN (United _:~ingdom) said he thought that 

the words Hcommi t"ted against the adversary" should be retained. 

The adversary was in any case a military adversary, and protection 

of the cfvilian population covered the populations of all parties 

to the conflict. 


9. Replying to a question by Nr. PALACIOS TREVINO (Mexico), 
Mr. BAXTER (United States of America), Rapporteur, said that the 
Working Group had at no time considered the effects of hostilities 
taking ?lace in outer space. 

10. The CHAIi'l.HAN called for a vote on the ryroposal to delete ,the 
words "against the adversary" 

-:;:'he proposa~ was rejected by I·') votes to S L wi th 10 abstentions. 

Paragraph 2, was adopted by 51 votes ~ with 13 abstentions. 

11. Mr. BLISHCHEN~O (Union of Soviet Socialist aepublics), supported 
by tJr.-WU!/j (Uruguay) said that it might be better to transpose 
paragraph? as ado~ted to article 8 of draft Protocol I. It would 
be wise to keen that question in abeyance until the second session of 
the Conference, since article? of draft Protocol I had not yet been 
adopted. 

18. Mr. BAX~EH (United States of America), Rap~orteur, said that he 
fully shared the view expressed by the USSR representative. 

Paragraph 1 

13. The CHAIRMAN invited the Committee to vote on proposal A in 
document CDDH/III/54, to replace the term "military operations" by 
the ,.,ord ';attack". 

The ~~orosal was rejected by 50 votes to 10, with 5 abstentions. 

14. The CHAIRNAN put to the vote proposal B, to the effect that the 
words "against the adversary" should be retained. 

The pr~l was adonted by )1 votes to 22, with 11 abstentions. 

15. The CHAIRMAN put to the vote proposal C, to the effect that the 
words "on land" should be retained. 

The ~ro~osal was aco?ted by 35 votes to J), with 4 abstentions. 

16. Hr. A~LAF (Syrian Arab l1epublic) said he considered that the 
vote ta!cen on y>aragraph I had been premature, particul9.rly with regard 
to the words "on land", and that the l,[ork_ing Group I s text (CDDH/III/54) 
should first have been examined without a vote. The text as a whole 
must therefore be ~ut to the vote. 
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17. ~Jr. BAXTER (United States of America), Ha!,porteur, said that the 

intormation given by the representative of the IeRC at an earlier 

session 'concerning the sense of the expression ;'on land" would be 

mentioned in the report. 


Ie. He read out the English text of paragra?p 1 as amended. 

19.fl1r. f1IRIMANCFF-CHILIIaNE (International Committee of the r"ed 
Cross) read out a French translation of the text. 

20. An exchange of views on the 1)osi tion of the words "on land ii 

then took place between Sir David HUGHES-NCRGAN (United~:ingdom) and 
Mr. BETTAUER (United States of Am~~ica), who wished them to be placed 
after the words ;'mili tary o;Jerations';, Nr. EIiJE (Norway), Mr. BLIS;!CHEN,':O 
(Union of Soviet Socialist I~e"ublics) ai;.d?'lr.3LIX (Sweden), who wished 
to olace them at the end of the ~aragraph,-~~ Br{ETTON (France), 
Mr.PASCHE (S,dtz;erland), Hr. LACLETA r1UNO:Z; (SD~oin) and Mr. BRUf.'J 
(Uruguay);o who thought thate-~;-term ;~:;;"d" should be 3)laced before 
the words "the civilian po~u1ation". 

~l. Hr. 210:,: Ij-Jorway), sun';)or·t(>(l by [<ire EATON (United Y.ingdorn), 
Mr. ·sAriUELG-·TC0.n~da) and hr. BLI::;:·;CEZf>LO (Uniol~ of Soviet Socialist 
He'public;~ /ro~osed that the '1uesti~~b-e put to the vote. 

~2. Mr. ALLA~ (Syrian Arab Re~ublic) said that to the best of his 

recollection, the ~orking Grou, had not reached agreement on the point 

at issue. ~e considered the mntter to be substantive and pioposed 

that paragraph 1 should be referred back to the ~or~ing Group. 


?3. rJ;r. TIEr.! Chin (China), t--lro PALACIOS TREVINO (!1exico), 
Hr. BLISHCHEN;',O (Union of Sovi~tS-;;cialist ReT-lUbl'ics), I'1r. TRANGGONO 
(Indonesia), ~r. OULb MINNIH (Mauritania), rlr~ EL SHEI~H (Sudan) an~ 
~r.'BLIX (Sweden) su?ported the 3yrian prou;sal. 

~4. ~r. TIEN Chin (China) drew attention to paragraph 1 of rule 35 

of the rules of procedure, which stated that decisions on all matters 

of substance should be taken by a two-thir(~s majority of the re7Jresent

atives ~r€sent and voting_ 


:;>,5. ~ (Uni ted States of America) 8aiO. he did not believe 
that the "1lacing of the words ;0<1 land; C01).ld lead to different 
interpretations, ancI i:)ointec1 out that the Committee had already taken 
a deci sion. ~:e was onposed to referring article 44, paragra;::>h l, 
back to the 'dor~dng Group as that would delay the Committee I s work 
'and suggesteC'. that the Drafting Committee s'.1.ould be asked to give the 
finishing touches to the text. 

26. Mr. BLISHCHEN1:O (Union of ~oviet Socialist ~epublics) proryosed 
that a vote should be taken on :;aragra:'Jh I as a whole, on the under
standing that the Horking Grou)) would examine the question of t~'1e 

placing of the ,",o.rds "on bind". 
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27. Hr. SAMUELS (Canada) said he considered that matters of substance 
should not be referred to the ;'Ior!cing Group and that the Commi ttee 
itself should decide on them. The position of the term "on land:; was 
a matter of sUbstance. 

23. Mr. BLIX (Sweden) said that the Committee should be asked to 

decide whether article ~4, paragra,h 1, should be sent bacl;: to the 

1>lorking Group. Otherwise, a vote should be taken on the position of 

the words "on land". 


29. Mr. EL SHEIKH (Sudan), sU?ported by ~lr. I':URDI (Saudi Arabia), 

asked whether it was necessary to take a further vote in cases where 

the participants in a vote interpreted the text on which they had 

voted in different ways. 


30. The CHA.!Rr.'iAN put to the vote the Syrian ~)roposal to refer 
paragraph 1 bacl: to the lVorkil1g Group. 

The <roposal was adonted by 41 votes to 21, with 17 abstentions. 

Paragraph 3 

Paragraph 3 was adopted by 73 votes to none, with 2 abstentions. 

31. After some discw::;sion between the CHAIRMAN, Nr. BAXTER (United 
States of America), Rapporteur, and Hr. ALLAF (Syrian Arab Republic), 
it was decided that the Working Group would meet immediately after the 
end of the meeting to consider article 46, paragraph 1, of draft 
Protocol I.and that it would resume consideration of article 44, 
paragraph 1, the following day. 

INTERNATIONAL DAY FOR THE ELIMINATION OF RACIAL DISCRIMINATION 

32. Mr. AJAYI (Nigeria) reminded the Committee that the Sharpville 
massacre in South Africa had taken place exactly fourteen years 
previously, and that the international community i-.ad decided (see 
United Nations General Assembly resolution 2142 (XXI) ) that 21 March, 
the anniversary of that massacre, would thereafter be observed as 
"International Day for the Elimination of ~acial Discrimination". He 
appealed to all men of goodwill to remember the occasion and to 
redouble their efforts to combat apartheid, ~articularly in Africa. 

JJ. Mr. ALLAF (Syrian Arab Republic), ~1r. BELOUSOV (U!-;:rainian Soviet 
Socialist Republic) and Nr. OULD ~!JINNIE (r/jauritania) supported the 
Nigerian representative's a~peal. 

34. Mr. ~TEYN (South Africa) pointed out that people had been 
killed in riots elsewhere in the world, .and more recently. 

The meeting rose at 5.30 p.m. 

! 
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SUlli'iARY RECORD OF THE THELFTl-i (CLOSING) VlEETING 

held on Tuesday, :'.6 Narch 1974, at 3.?,5 p.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

\ 

ADOPTION OF THE REPORT OF THE COMtf,ITTEE (CODH/III/73) 

1. The EI-:AEU1AN drew attention to the draft report prepared by the 

Rapporteur (CDDH/III/78), which was brief and should be read in 

conjunction with the summary records of the Committee's ~roceedings. 


2. Mr. BAXTER (United States of America), Rapporteur, said that the 
report summarized hours of discussion very briefly, but that more 
details were given on the articles which the Committee had been unable 
to complete. 

3. Since the report had been circulated he had received certain 
drafting amendments. In the first paragraph of the French text, the 
word "cc)nstitue" should be re;:>laced by t<elu':. To bring the English 
text into·line with those of the other two language versions, the 
words ;'Secretary: Hr. B. Hediger, jurist ll should be deleted and a 
new paragraph inserted, reading: "The post of Secretary of Commi ttee 
III was assumed by Hr. B. Hediger, jurist. 'f. A further sentence 
should be added readl.ng: "The ICRC was represented by Mrs. D. 
Bindschedler-Robert and by flir. J. Hirimanoff-Chllikine.;· 

4. On ;:>age ], the words Hvarious articles il in the eleventh line 

should be replaced by r!item (d)':. 


5. On page 5, the fourth line should be replaced by the following 
text: "At the time of voting and during the subsequent discussions, 
the Chairman made it clear that -the voting on articles of draft 
Protocol II would be subject to the decision to be t&~en later by 
Committee I on article 1 of draft Protocol lIon the scope of that 
Protocol. Various delegations ... ;;. Moreover, the word ;'also" 
should be inserted before the word "understood" in the seventh line 
of page 5. 

6. On page 6, the sentence beginning in the thirteenth line should 
read as follows: tiThe amendment proposed in document CDDH/I11/9 wan 
withdrawn by its s;:>onsors, who stated their agreement with document 
CDDH/II1/z6, and the amendment proposed in document·CDDH/1I1/lO was 
withdrawn by its sponsor, who stated his agreement with document 
CDDH/II 1/14," • 

7. The last sentence on page J shbuld be reworded as follows.: 
ilThe paragraph resulting from the first votes on the first two 
questions reads (with the quest~on unresolved of the placing of 
'on Land' in ei ther the place marked 'A' or the pI ace marked rB' ) : 
'The provisions contained in the present Section apply to. any land, 
air or sea military operations against the adversary ••• (A) which 
may affect the civilian popUlation, individual civilians or civilian 
objects ••• (B)'." 
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8. On page 11, the words "article ?," at the end of the second 

paragraph under the heading "Paragraph I" should be amended to read 

"article 42';. 


9. On page 15, the words "imposing responsibility for" should be 

inserted in the second line between "problem of" and "acts il • In 

the eighteenth line on the same page, the words "to delete sub

paragraph 3 (b) as a whole and yet, others thought it desirable" 

should be inserted after the phrase "the civilian population". 


10. In the last paragraph on page 17, the words "article 2 of" 

before "Protocol II" should be deleted and replaced by nan article 

on defini tions in ••• ;,. 


11. In the penultimate line of the paragraph under the heading 
nparagraphe4 tr on page 10 of the French text, the word "accordee" 
should be replaced by "consideree" and the text of article 45 
appearing in that paragraph should be replaced by that of article 
25 on page 15 of the French text. 

12. The CHAIRr4AN read out a text submitted by the Chinese delegation 
for inclusion in the second 9aragraph on page 13, in order to reflect 
its position concerning the protection of the civilian. population. 
He believed, however, that the summary records made that position 
sufficiently clear. 

13. Mr. TIEN Chin (China) confirmed that hi s delegation wi shed its 
position to be reflected in the report. He would submit a simplified 
text to the Rapporteur. 

14. The CHAIRMAN suggested that the Chinese delegation might be 
satisfied if its views were incorporated in a corrigendum to the 
summary record. 

15. Mr. TIEN Chin (China) said that the matter could be discussed 
informally after the meeting. 

16. Mrs. MANTZOULINOS (Greece) pointed out that document CDDH/III/17/Rev.l, 
which was listed in the annex to the draft report under article 48 bis, 
should in fact appear under article 47. 

17. Mr. ALVAREZ-PIFANO (Venezuela), referring to the section dealing 
with article 44, paragraph J, in the draft report (CDDH/III/73, pages 
9 and 10), said that it failed to reflect fully the discussion which 
had taken place on that paragraph. The report stated that "in the 
discussion of this paragraph in the Committee and in the Working Group, 
some difficulty was encountered with the word 'complementary', a word 
which was thought by some to lend a measure of ambiguity to the para
graph." He recalled, however, that certain delegations had felt that 
the word ';complementary" should be retained since they considered it 
to be an appropriate expression to indicate the correct manner in which 
the Conventions and the Protocol should be interpreted and applied. 
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lB. It was not a drafting matter but one of substance since amendments 
had been submitted in which the word ;'complementary" had been omitted 
(CDDH/III/16 and CDDH/III/~l). His delegation therefore thought that 
that fact should be pointed out in the report - otherwise the impression 
would be given that the Committee had wished to re~lace or delete the 
word "complementary'; when in fact the contrary was the case. l{is 
delegation therefore suggested that the following sentence should be 
inserted at the end of the second sentence on page 10 of the draft 
report: 

"Other delegations considered that the word '£2!1Ipletent' in the 

French version,and 'completan' in the Spanish version, had a precise 

meaning and expressed correctly anc in an appropriate manner the fact 

that the Protocol was intended to sU:-:11ement the Conventions and that 

the Conventions were supposed to be applied as su~plemented by the 

Proto~ol." 


19. Mr. CASTREN (Finland), referring to the penultimate paragraph 

of the section on article 46 of draft Protocol I, on page 15, sa.id 

that the considerable discussion on the protection of civilian objects 

against reprisals should be ta.!c,en into account. He would submit a 

written amendment. 


20. Mr. ALLAF (Syrian Arab Republic) said that the word "Certain;;, 

at the beginning of the necond sentence of the last paragraph on page 

7, should be replaced by the word "Several;'. 


It was so a~.• 

21. Mr. ALLAF (Syrian Arab Re:)ublic), referring to the last para
graph on page 8, aaid that not only the question of the placing of 
the word3 "on land;:, but also tl'at of the retention or deletion of 
those words remained' unsolved. ' 

22. Mr. BAXTER (United States of America), Rapporteur, said that 
the paragraph might be redrafted to read: 

"The pa.ragra:;:Jh resul ting from the first votes on the first 
two questions reads (with the question of whether to include the 
words "on land" and, if so, the 'Jlacing of those warda, left 
unresolved) ,; 

23. Hr. ALLAF (Syrian Arab Re-,1ublic) said he could accept that 
suggestion. 

2~. He would like it to be mentioned that he had as~ed for a vote 
on ~aragra~h 1 of article 44 as a whole. 

»,5. :'leferring to the second paragraph under the heading "Paragraph l' 
on ~Jage 11, "le said that the words "the coverage of" and nes-;ncially 
as regard~, national liberation movements" were ambiguous and should be 
deleted. 

It was EO agreed. 
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2,6. Mr. ALLAF (Syrian Arab Republic) said that the outcome of the 
discussion on the possibility of conflict referred to in the fourth 
sentence on page 12 should be reflected in the renort. 

?7. l-1r. BAXTER (Uni ted States of America), Ra;:morteur, sai d that 
an appropriate addition would be made. 

23. Mr. ALLAF (Syrian Arab Re~ublic) said that the different 

opinions on the principle of 7ro~ortionality had not been reflected 

sufficiently clearly. He suggested that the words "rejected this 

principle as a cri terion and" should be inserted after the words 

':while other delegations' in the sixteenth line of page 15. 


It was so agreed. 

?9. Mr. AL~F (Syrian Arab Republic) said that the reference 
to th2 co~cept of rep~lsals on page 15 did not faithfully reflect· the 
discussion. The overwhelming majority of Bpeakers had been in 
favour of retaining the provision and many of them had wished it to 
be extended to cover civilian objects. He would leave it to the 
Rapporteur to maJ·:e a sui table amendment. 

30. Sis delegation had been a G~onGor of the amendments to article 
119 of draft erotocol I in documents CDDH/III/65 and CDDH/III/76 and 
would like to be included in the list given in the annex. 

31. Hr. BAXTER (United States of America), f{ap;:lorteur, said that 
the amendment submitted by Finland and Sweden (CDDH/III/IJ and Add.l 
would cover the. Syrian re9resentative's point on the question of 
reprisals. 

J2. In reply to Mr. EL IBRASHY (Arab aepublic of Egypt), Mr. BAXTER 
(Uni ted States of Ame~ic-;-)-,-Ra~porteur, sai d that the words "mili tary 
operations' or:" in the second and third lines under the heading 
"Paragraph 11; on page 7 would be deleted. 

J3. Mr. EL 13RASHY (Arab Republic of Egypt) said that he would like 
the words "·to ai';~~enel'i"eoj study to article l-!el:c, paragraph 1, of draft 
Protocol I as to whether or not to include the words 'on land' and, 
in the event of their inclusion, to the place where they should be 
inserted" to be added after the words "to return the entire :paragraph 
to the ~orking Group:: at the end of the penultimate paragraph on page 
D. The remainder of the text on article 4~, 9aragraph 1, ~hould then 
be deleted. 

34. Mr. BAXT2H (United States of America), Rapporteur, said that he 
would like to retain a reference to the view that the words "on land" 
included riverD, c"nals flnd lakes. 

35. Mr. EL IBRASHY (Arab Republic of Egypt) said that he could 
accept the Syrian proposal as amended by the Rapp6rteur. 
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36. The French text of article 43 of draft Protocol I as it 

appeared on page 5 of the draft report should be brought into 

line with that of article 24 of draft Protocol lIon page 13 of 

the French text. 


37. Mr. DUGERSUREN (Mongolia) said that the Committee's terms 

of reference on page 1 of the draft report should be set out 

more clearly. 


33. The last sentence of the second paragra~h on page 15, which 

related to the question of proportionality, should be re-drafted 

to take into account the view expressed by several delegations that 

the body of humanitarian law shoulc not contain any wording that 

might be interpreted aD condoning any casualties caused to the 

civilian po~ulation. 


39. Mr. BAXTER (United States of America), Rapporteur, said that 

he would take into account both the changes suggested by the 

preceding sIleaker. 


40. Mr. FLEC~ (Federal Republic of Germany) proposed that the 

word "reasonable it in the fifteenth line of page 15 should be 

replaced by Hnecessaryli, and that the word ;r aeri ai" in that 1 ine 

should be deleted. 


It was so agreed. 

41. Mr. MATI (Albania) said that the Committee's report should 
reflect the point of view expressed by his own and other delegations 
concerning the protection of freedom and guerrilla fighters. He 
therefore sunported the Chinese delegation's request in that connexion. 

4?. Mr. BETTAUER (United States of America) requested that the view 
expressed by the Canadian delegation and su~ported by his own 
delegation concerning the applic~bility of certain parts of article 
26 of draft Protocol II to non-international conflicts should be 
reflected in the third paragraryh on page 13. 

43. Mr. BAXTE~~ (United States of America), rtapporteur, said that 

that would be done. 


44.. It'lr. BETTAUEfi. (United States of America) said that the amendments 
proposed by the delegation of the Syrian Arab Republic to the last two 
paragra~hs on 'Jage G caused his delegation some difficulty, since the 
original text as amended by the ila!Jporteur at the beginning of the 
meeting was, in its view, an accurate reflection of what had ta~en 
place. The question of \-[hether or not to retain the words "on land" 
had not been left o:c:>en, since the Committee had taken a vote on it. 

45. The CHAIRMAN said that during the discussion of article 4~, 
paragraph 1, of draft Protocol I, the Committee had reached the 
conclusion that the placing of the words "on land" was a question of 
substance. At the request of the delegation of the Syrian Arab 
Republic the Committee ~ad decided by a vote at the eleventh meeting 
to refer the entire paragra~h back to the Wor~ing Grou? for further 
con.sideration. 
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46. !ir. ALLAF (Syrian Arab Republic) said that the Chairman's 
description of what had taken place was quite correct. It would 
also be recalled that at the time of the vote on the question ~i 
referring the whole paragraph to the Aor!<ing Groun for further 
consideration, one delegation had asked whether that Group would 
be instructed to consider only the :'Jlacing of the words "on land l ;, 

and that the Committee had decided that the :'iorking Group should 
not confine itself to that question but should study the whole 
paragra):Jh. 

47. The CHAIRMAN assured th~ Committee that the report would 
reflect only what had actually t~:en nlace. Any delegation wishing 
to take a stand on questions of substance"would have the opportunity 
of doing so when the Committee's re~ort was considered by the 
Conference meeting in ~lenary a~sembly. 

4~. Mr. BLIGHCHENKO (Union of Soviet Gocialist Re~ublics) pro~osed 
that the following new sentence should be inserted before the last 
sentence of the first paragraph on page 5 of the draft report: 
l;Other delegations were of the 09inion that the voting on articles 
of draft Protocol II does not de~end on the decision on the scope 
of draft Protocol II, since these articles deal with the protection 
of the victims of non-international armed conflicts, which should be 
ensured whatever the scoIle of Protocol II might be;;. 

It was so agree~. 

49. Hr. TIEN Chin (China) said he supported the Syrian representative's 
comments on tha paragraphs relating to the questions of proportioriality 
and reprisals. 

50. I'fIr. BRECKENRIDGE (Sri Lanka) said that the layout of the draft 
report was not entirely satisfactory. A clearer distinction should 
have ~een made between the summary of the Committee's discussions, 
the proposals submitted by the 1;Torking Group, and the decisions ta..ken 
by the Committee. Consideration of the draft re?)ort would also have 
been facilitated if the 7aragra~hs had been numbered. He ho~ed that 
those ,;>oints would be taken into c.ccount when future reports were 
drafted. 

51. Mr. RAHHALI (Morocco) and Mr. DIXIT (India) said that their 
delegations would submit their amendmen.ts to the Secretariat in 
writing. 

52. The CHAIRMAN asked whether the Committee was prepared to adopt 
the draft report (CDDH/III/7 0 ) , as amended, by consensus. 

It was so decided. 

CLOSURE OF THE SESSION 

53. After the customary exchange of courtesies, the CHAIRMAN declared 
that the Committee had completed its wor~ at the first session of the 
Conference. 

The meoting rose at 6.5 n.m. 

http:amendmen.ts
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Article ~5 - Definition (concluded) 

Reaffirmation of approval 



- 104 

• • • • e .Thirty-seventh meeting (concluded) • • II • .. • 387 

Draft Protocol II 

Article 24, paragraph 2 - Basic rules 
(concluded) 

Article 26 - Protection of the civilian 
population (concluded) 

Article 26 bis - General protection of 
civilian objects (concluded) 

Article 28 - Protection of works and installa
tions containing dangerou~ forces (concluded) 

Article 28 ter 

Article 29 - Prohibition of forced movement 
of civilians (concluded) 

Texts proposed by the Working Group 

Explanations of vote 

Draft Protocol I 

Article 66 - Objects indispensable to the 
civilian population 

, 

Thirty-eighth meeting . . 403 

Tribute to the memory of Lieutenant Colonel Kjell 
TrygveModi'ilil, member of the Norwegian delegation 

Consideration of draft Protocols I and II (continued) 

Draft Protocol I 

Article 33 - Basic rules (concluded) 

Article 34 - New weapons (concluded) 

Article 36 - Recognized emblems (concluded) 

Article 37 - Emblems of nationality (concluded) 

Article 48 bis - Protection of the natUral 
environment (concluded) 

Article 48 ter (continued) 

Texts. proposed by the Working Group 
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Page 

Thirty-eighth meeting (concluded)". 403 

Draft Protocol II 

Article 28 bis - Protection of the natural 
environment (concluded) 

Explanations of vote 

Proposal for the establishment at the third session 
of the Conference of a Joint Group on reprisals 

Consideration of draft Protocols I and II (continued') 

Draft Protocol I 

Article 42 - New category of prisoners of war 
(resumed from the thirty-sixth meeting) 

Draft resolutions CDDH/III/?8S and Add.l 

419Thirty-ninth meeting 

Consideration of the report of Committee III 

Fortieth (closing) meeting 423 

Expressions of appreciation to the Chairman and 

officers of the Committee 


Adoption of the report of Committee III 


Closure of the session 
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SUMMARY RECORD OF THE THIRTEENTH (OPENING) ~mETING 

held on Wednesday, 5 February 1975, at 4 p.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

ORGANIZATION OF WORK 

1. The CHAIRMAN said that the officers had decided that, as 
Mr. Dugersuren (Mongolia) was absent temporarily from the second 
session of the Conference 9 he would b~ replaced as Vice~Chairman 
by the new Head of the Mongolian delegation. Since the latter had 
not yet arrived at Geneva~ Mr. Damdindorj (Mongolia) would 
temporarily deputize for him. Hr. Aldrich, Head of the United 
States delegation~ had kindly agreed to replace Mr. Baxter 3 the 
Rapporteur 3 who would be detained at the University of Harvard 
until March. 

2. The officers' suggestions concerning the Committee's method of 
work (CDDH/III/I/Rev.l) had been adopted at the first session. 
Referring to the draft programme of work (CDDH/IIII20l), he said 
that fifty-four meetings were sche.duled to be held during the 
second session, twenty-one of which would be devoted to the articles 
dealing with general protection against effects of hostilities, 
nineteen to the articles on methods and means of combat~ and two 
to article 42 concerning the new category of prisoners of war. 
Twelve more meetings were allocated for the examination of articles 
63 to 69 3 although that task might be entrusted to Committee .1. 

3. With regard to draft Protocol I, articles 43, 44, paragraphs 2 
and 3, and article 45 had already been adopted and article 44, 
paragraph 1 and article 46 had been referred to the 11Jorking Group. 
In the case of draft Protocol II~ article 24, paragraph 1 and 
article 25 had been adopted and article 26 had been referred to the 
Working Group. Consequently, the Committee would start by 
considering articles 47, 48 and 49 of draft Protocol I and the 
corresponding articles of draft Protocol II (articles 27 and 28). 
The Secretariat had so far received eleven amendments to article 47~ 
nine to article 48 and ten to article 49. Delegations wishing to 
SUbmit amendments to article 47 should do so before noon on Friday, 
7 February. In the case of articles 48 and 49, the deadline might 
be Tuesday, 11 February. 

4. The Conference had adopted the proposals of the General 
Committee relating to the conduct of the debates. Amendments 
submitted by several delegations would accordingly be introduced by 
one single speaker. Furthermore, amendments having points in 
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common would. be grouped in a single amendment. To that end~ he 
proposed that a Co-ordination Group should be set up under the 
chairmanship of Mr. Herczegh (Hungary)~ Vice-Chairman of 
Cornmi ttee III. 

It was so agreed. 

5. Mr. ALDRICH (United States of America), Rapporteur, pointed 
out that the Committee had only a limited number of meetings 
available to it in which to bring its consideration of highly 
complex subjects to a successful conclusion. He thought that the 
Working· Group should meet as often as the Committee - for, instance, 
in·the afternoons. The members of the Working Group would be 
convened as soon as possible to consider article 44~ paragraph 1 
and ar·ticle 46 of draft Protocol I, as also article 26 of draft 
Protocol -II. Consideration of those articles should not take up 
more than two meetings. 

6. Mr. HERCZEGH (Hungary) pointed out that there were so many 
amendments that it would be necessary to make great efforts· to 
co-ordinate them in order to reduce the number. without in any way 
prejudicing the right of delegations to express their views. He 
proposed that the Co··"ordination Group should meet immediately 
after the meeting to determine its working methods, 

It was so agreed. 

The meeting rose at 4.30 p.rn, 
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SUMMARY RECORD OF THE FOURTEENTH MEETING 

held on Thursday~ 6 February 1975, at 3.50 p.m. 

Chairman; Mr. SULTAN (Arab Republic of Egypt) 

CONDOLENCES TO THE PRESIDENT OF THE CONFERENCE 

On the proposal of the Chairman;) the Committee decided to 

send a telegram to the President of the Conference expressing 

its condolences on the death of his mother~ Mme. Paul Graber. 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) 

Draft Protocol I: articles 473 48 and 49 

Draft Protocol II; articles 27 and 28 

1. The CHAIRMAN invited the Committee to take up articles 47, 48 
and 49 of draft Protocol I, after which the corresponding articles 
of draft Protocol II~ namely articles 27 and 28, would be examined. 

2. The deadline for submitting any further amendments to 

article 47 was i February at noon; in the case of articles 48 

and 49 it was 10 February at noon. 


3. He invitee the representative of the International Committee 
of the Red Cross to introduce article 47 of draft Protocol I. 

4. Mrs. BINDSCHEDLER-ROBERT (International Committee of the Red 
Cross) said that articles 47~ 48 and 49 of draft Protocol I and 
articles 27 and 28 of draft Protocol II concerned the protection 
of civilian objects. They provided for a system of protection or 
immunity for civilian property. Article 47 dealt with civilian 
objects in general) article 48 with objects indispensable to the 
survival of the civilian population, and article 49 with works and 
installations containing dangerous forces. 

5. Article 47 prohibited attacks on civilian objects in general 
but made no mention of reprisals. To forbid reprisals against 
civilian objects in general would exclude the possioility of carryirg 
out reprisals under the laws of war, and the ICRe had feared that 
there might be strong opposition to the inclusion of such a strict 
prohibition. There was of course nothing to prevent the Committee 
from introducing the concept of prohibition of reprisals into . 
article 47 j should it so desire. 
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6. At the time the article had been drafted 3 the question had 
arisen whether civilian objects should be defined positively or 
negatively or, alternatively, whether there should be two parallel 
definitions of civilian objects and military objectives. It had 
been thought best to adopt one definition only. It had also 
seemed logical to establish a negative presumption in favour of 
civilian objects by defining military objectives - which were the 
exception - and presuming all other objects to be civilian: the 
definition was, however, completed in paragraph 2 by a list of 
typical civilian objects. 

.--. 

7. The definition of military objectives given in .artic.le 47, 
paragraph 1, contained three elements. First, a distinction' 
was made between the nature, purpose or use of those objectives 
in order to cover objects of a military nature, objects destined 
for the armed forces, and objects .. Which might be taken over for 
military use, for example, a school transformed into barracks. 

8. The second concept contained in the definition was defined 
by the words "recognized to be of military interest", and was 
complementary to the first. The third concept was th,at' of the 
military advantage offered by total or partial destruction of the 
miiitary objective. In fact, that was more in the nature of a 
condition~ it thus prohibited the destruction of even military 
objectives in cases where such destruction presented no direct or 
immediate military advantage. 

9. Objects which were used by~ or served the interest of both 
the army and the civilian population (mixed objectives)) had not 
been mentioned specifically in article 47, but the Committee might 
perhaps wish to consider them within the framework of the defini
tion in paragraph 1. The last phrase of para~raph 2 made it 
clear that civilian objects converted to military use could not be 
considered as military objectives unless they were used mainly 
for military purposes. 

10. The CHAIRMAN said that the delegations of Finland and Sweden 
had requested that their proposal to include a new article as 
article 26 bis of draft Protocol II (CDDH/III/13 and Add.l) should 
be discussed after the Committee had completed its discussion of 
article 47. In the absence of any objection, he would take it 
that the Committee agreed to that procedure. 

It was so agreed. 
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Draft Protocol I 

Article 47 - General protection of civilian objects (CDDH/l s 
CDDH/56; CDDH/III/IO, CDDH/III/17/Rev.l s CDDH/III/39 s 
CDDH/III/41 3 CDDH/III/49 1 CDDH/III/52~ CDDH/III/56, 
CDDH/III/57, CDDH/III/58, CDDH/III/63, CDDH/III/79) 

11. The CHAIRMAN invited the delegations that had submitted 

amendment~ to article 47 to introduce them. 


12. Mr. CRETU (Romania) said that his delegation's proposal to 
insert a new article before article 47 and to redraft article 47 
(CDDH/III/IO) had been prompted by the need to ensure the maximum 
protection of objects indispensable to the survival of the civilian 
population. His delegation considered that a separate and clear 
definition would facilitate the application of the Protocol. It 
was more important to define civilian objects than to define 
military objectives, so that combatants would be in no doubt about 
the nature of the objects to be protected. He drew attention to 
the fact that the new article proposed by his delegation defined 
civilian objects as all objects which were not "directly and 
immediately used by the armed forces". 

13. The same spirit had prompted his delegation to propose the 
deletion of article 48 and the redrafting of article 47 so that 
it dealt also with objects indispensable to the survival of the 
civilian population. It should be noted that paragraph 2 of his 
delegation's proposed redraft of article 47 contained a new notion 3 

that of national economic interest 3 and that paragraph 3 prohibited 
the movement of civilian objects or installations across the 
national borders of their country of origin. 

14. The Romanian delegation was ready to co-operate with other 
delegations wishing to submit similar proposals. 

15. Mr. MAHONY (Australia) said that his delegation 3 too, was 
willing to co-operate with others with a view to reducing the 
number of amendments proposed to article 47 and achieving a clear 
and concise statement of the law. 

16. The Australian amendment to article 47 (CDDH/III/49) sought 
to make the meaning clearer. In particular, the expression 
"military interest" in the ICRC draft of paragraph 1 was too 
general, and had been dropped in the Australian proposal. His 
delegation also proposed the deletion of th.e word "mainly" in 
paragraph 2. 

http:CDDH/III/17/Rev.ls
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17. Mr. SCHUTTE (Netherlands)~ introducing his delegation's 

amendment to article 47 (CDDH/III/56)" said that his delegation 

had dif'f'iculty in aCQ~pting article 47-as it stood 3 especially 

paragraph 2, which it felt to be confusing and unrealistic. 

That paragraph listed a number of objects designed for civilian 

use and then forbade their destruction, although some of those 

objects - installations and means of transport~ for example 
could subsequently contribute to part of the military effort and 

therefore be attacked. Similarly, in paragraph 1, the phrase 

"objectives which a~e •.. recognized to be of military interest" 

was too vague, there being no indication of who was to recognize 

them as such. His delegation would therefore like article 47 


. to be replaced by the text which it had submitted. That text 
diff'ered from the ICRC text in that it emphasized the personal 
conscience. and the personal knowledge of those who attacked. 

·In 	the proposed new paragraph 1, the word lIor" was used rather than 
"and ll to link the two halves of' the provision~ the f'irst part of 
the sentence being static in sense and the second half dynamic. 
The phrase "capture and neutralization" had also been proposed. 
His delegation was ready to co-operate with others who took a 
similar view. 

18. Mr. EL GHONEi\IY (Arab Republic of Egypt) 3 introducing amend<· 
ment CDDH/III/63 on behalf of the sponsors, said that the amendment 
had been Bubmitted in a humanitarian spirit. The deletion in 
paragraph 1 had been suggested on the ground that any definition
of the kind given in that paragraph constituted a restriction which 
could be misused. Similarly, the phrase " ... except if they are 
used mainly in support of the military effort" in paragraph 2 
could encourage unwarranted attacks and should be deleted. The 
inclusion.of the sentence "These objects shall not be made the 
object of' reprisals" at the en~ of paragraph 2 would be a logical 
addition, in line with article 48. 

19. Mr. WOLFE (Canada)~ introducing his delegation's amendment 

(CDDH/III/79), said that he concurred fully with the statement 

made by the representative of the Netherlands. His delegation 

objected to the conjunctive nature of the word "and" in para

graph I and had deleted the word "substantial" as being unclear. 

The list of objects in paragraph 2 was somewhat ambiguous, it 

being impossible, for instance, to state that all means of trans

port could be immune. The word "mainly" was felt to be too 

subjective for practical use. 


20. His delegation would withdraw its amendment in favour of 

that proposed by the Nethe~lands (CDDH/III/56). 


http:inclusion.of
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21. Mr. GIRARD (France) introduced his delegation's amendment 

(CDDH/III/4l), which was based on-the same ideas as those of 

Canada and the Netherlands. He agreed that the word "mainly" 

in paragraph 2 should be deleted and that in paragraph 1 a new 

idea should be introduced, which his delegation felt to be 

essential, namely, that of the military potential of the adverse 

Party. 


22. Mr. MENCER (Czechoslovakia), intrOducing amendment 

CDDH/III/58 on behalf of his own delegation and that of the 

German Democratic Republic, said that, since article 47 dealt 

exclusively with objects, the sponsors considered that it should 

start with a form of wording similar to that in articles 43 and 

46, stipulating concisely that civilian objects should not be the 

object of attack or of reprisals. That idea had already been 

covered by other States, with whom the sponsors would be prepared\ 

to co-operate. 


23. He felt that the content and general tenor of article 47 
was not appropriate to humanitarian law. It made no reference 
to what was prohibited but rather underlined what' was permitted, 
as in paragraph 1, which included a li~t of military objectives. 
He stressed the pitfalls of seeking legal perfection and attempting 
to cover every point and was in favour of a brief, clear statement 
which would be understandable by all. 

24. The CHAIRMAN stated that the delegation of the Holy See had 
informed him that it was willing to withdraw its amendment 
(CDDH/III/39) and to support that submitted by the delegations of 
Greece~ Jordan and Spain (CDDH/III/17/Rev.I). He invited the 
four delegations to submit a revised version of the draft resolu
tion not later than midday the following day. 

25. Mr. BLIX (Sweden) introduced his' delegation's amendment 
(CDDH/III/52). Article 47 gave an abstract definition of military 
objectives, followed by a specific list. His delegation thought 
it inevitable that doubt would arise whether certain objectives 
were civilian or military. It would be desirable therefore to 
stipulate that in case of doubt whether an object was civilian 
it should be presumed to be so, a provision which corresponded to 
article 45, paragraph 4. 

26. Mr. KALSHOVEN (Netherlands), intrOducing amendment 
CDDH/III/57 on behalf of the sponsors, said that it raised the 
question of reprisals against the civilian population and civilian 
objects. The sponsors felt there sho~ld be either no prohibition 
at all but simply general restrictions, or else outright prohibi
tion. The ICRC had sought a third course, that of almost complete 
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prohibition, for it had been thought unrealistic not to leave 
parties a loop-hole. The sponsors felt, however, that that 
solution was only seemingly realistic. In fact, reprisals 
could rarely be confined to civilian objects alone and the 
infliction of Buffering on the civilian population would be 
virtually inevitable. The sponsors were therefore in favour 
of deciding for or against complete prohibition. In draft 
Protocol I, article 46, paragraph 4 and articles 48 and 49 
prescribed complet.e prohibition on the ground that reprisals 
were directed against the innocent and not the culprit~ and 
tended to cause grave suffering: the sponsors of the amendment 
were in favour of extending that to a complete ban on all 
reprisals against the civilian population and civilian objects 
alike. In view of the function of genuine reprisals as a law
enforcing device~ acceptance of the proposed complete ban on 
repr~sals against the ci~ilian population and civilian objects 
would make it an urgent task for the Conference to continue its 
search for other mechanisms that could effectively ~ontribute to 
enforcing the rules on protection of the civilian population. 
That provision was not intended to solve the problem of nuclear 
deterrents, which lay outsi~e the scope of the presen~ Conference. 

27. Mr. CASTREN (Finland) stated that, in his delegation's view 3 

the p~otection of civilian objects should be the same in inter
national and in national conflicts. Consequently 3 it was essen~ 
tial to define military and civilian objects and those of a mixed 
character so fa~ as non-international conflicts were concerned. 
His delegation, together with that of Sweden, had therefore 
proposed (CDDH/III/13 and Add.I) the insertion of a new 
article 26 bis in draft Protocol II similar in text to that of 
article 47 of Protocol I. The appropriate place for the new 
article would be between articles 26 and 27 Df Protocol II. 

28. The Swedish delegation had further proposed a new para
graph 3 (CDDH/I11/52) to new article 26 bis in draft Protocol 113 
to read: "In case of doubt as to whether any object is civilian~ 
it shall be presumed to be so". The delegation of Finland 
supported that amendment since it reinforced measures to protect 
civilian populations without impeding military operations. 

29. Mr. CRISTESCU (Romania) said that his delegation was willing 
to co-operate with the sponsors of amendments CDDH/I1I/I7/Rev.1, 
CDDH/1II/39, CDDH/I11/52, CDDH/III/57, CDDH/II1/58 3 and CDDH/111/63. 
He suggested that the sponsors of those amendments should meet to 
draw up a single text. 

30. Mr. WOLFE (Canada) asked if there was any time-limit for 
the submission of amendmen~to draft Protocol II. 
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31. The CHAIRMAN said that amendments could be submitted at the 
end of discussions on articles 47~ 48 and 49. He invited the 
sponsors of amendments to meet with the Vice-Chairman at the end 
of the meeting in order to produce a single amendment. 

The meeting rose at 5.35 p.m. 
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SUMMARY RECORD OF THE FIFTEENTH MEETING 

held on Friday, 7 February 1975, at 10.15 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CO-ORDINATION GROUP 

1. Mr. HERCZEGH (Hungary)~ Chairman of the Co-ordination Group, 
pointed out that the Group had held three meetings, and that the 
opinions ex~ressed by delegations during the meetings and in private 
consultations' 'had been taken into account. He proposed 'that the 
Co-ordination Group should suspend its activities for the time being 
and resume them later when the conditions necessary for the success 
of its work were fulfilled. 

It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 47 - General protection of civilian objects (CDDH/l~ 
CDDH/56; CDDH/III/IO, CDDH/III/17/Rev.1, CDDH/III/41, 
CDDH/III/49, CDDH/III/52, CDDH/III/56, CDDH/III/57, CDDH/III/58, 
CDDH/III/63, CDDH/III/79) (continued) 

2. Mr. WOLFE (Canada) reverting to the proposed amendment on the 
prohibi tion of reprisals (CDDH/III/63 )" introduced at the fourteenth 
meeting (CDDH/IIII SR .14) ~ said that if it attempted 'to provide for 
a total prohibition of reprisals, the Committee would be drawing up 
a theoretically ideal document at the humanitarian level, but that 
such a prohibition would be based on the assumption that the Party 
or State in question would not retaliate, and it was doubtful whether 
such would be the case; there had in fact been abuses, not only on 
the pretext of reprisals, but also on the pretext of the law of war. 
The question was whether an attempt should be made to curb the 
victims' deslre for vengeance by formulating a rule, or whether that 
aspect could be left undecided. He thought it was better to lay
down a rule. . 

3. Mr. CARIAS (Honduras) said he thought the Romanian amendment 
(CDDH/III/IO) was unnecessary. The Netherlands amendment 
(CDDH/III/56) stressed the changes that would have to be introduced 
to give the article as broad a. scope as possible. He had the 
impression, however, that in the second part of paragraph 1, which 
read "or whose complete or partial destruction, capture ... offers a 
..• distinct military advantage", the use of the word "or" weakened 
the provision'intended to protect civilian objects; he would like 
a clearer formulation. 
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4. With reference to article 47, paragraph 2, he disagreed with 
the Netherlands proposed amendment, for he believed that the 
description of basic objects in the ICRC text was clearly enough 
worded to facilitate the article's application. 

5. Referring to the means of transport mentioned in paragraph 2 
of the ICRC draft) he pointed out that, in the event of conflict, 
they could contribute to the war effort, a.nd that a more precise 
wording wpuld have to be found. 

6. Mrs. MANTZOULINOS (Greece) introduced amendment CDDH/IIII17/Rev.1 
which her Government had suhmi tted'Vdth Spain and Jordan, latEfr 
joined by the Holy See and Venezuela. It·consisted of the insertion 
in article 47 of a new paragraph on the protection of the country's 
cultural heritage, with the title of the article being amended to 
"General protection of civilian cultural and religious objects". 
It was a provision based on Article 27 of the annex to .The.Bague 
Convention No. IV of 1907 concerning the Laws of vIar on Land which 
had already been repeated in The Hague Coniention of 14 May i954 
for the Prote·ction of Cultural Property in the Event of Armed 
Conflict. Similarly, the principle of the prohibition· of reprisals 
incorporated in the amendment only reaffirmed Article 33 of the 
fourth. Geneva Convention of 1949 relative to the Protection of 
Civilian Persons in Time of War. That provision covered attacks 
on the c1,l.ltural heritage of mankind as a whole,and it was out of 
respect for that heritage that the amendment proposed to introduce 
a similar provision in article 47. 

7. Mr, CASTREN (Finland) said that ~hile he con~ideredthe ICRC. 
text to be satisfactory on the whole, his delegation believed that 
it could ee still further improved, and it accepted the Swedish 
amendment (CDDH/III/52) as well as that of Austria and its co~ 
sponsors (CDDH/III/57)~ which would prohibit reprisals against 
civilian objects. Those texts expressed the same idea as the 
amendment which he had proposed for article 46 ,paragraph l~ 
(CDDH/III/44), and which could now be considered 14ithdrawn. 

8. Most of the other amendments deviated too much from the ICRe 
text,which itself was a well-balanced·one.He accepted the amend
ment just introduced by the representative of Greece, which was based 
on a perfectly praiseworthy principle, but he considered that the 
question had already been decided by Article 27 of The Hague. 
Regulations of 1907, annexed to The. Hague Convention No.IV of 1907, 
and was now accepted as customary law, and also by The Hague . 
C6nvention of 14 May 1954, for the Protection of Cultural Prbperty, 
notwithstanding its two provisos. 
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9. Mr. REED (United States of America) said that he supported the 
objective of article 47, which was to ensure the protection of 
civilian objects. Just as it had been necessary to define 
"civilians" in Chapter II of Part IV, Section I of draft Protocol I, 
it was clearly important now to define ilcivilian objects"; he 
therefore supported the amendment proposed by the Netherlands 
delegation (CDDH/III/56), which in his opinion had three virtues. 
It defined military objectives for the benefit both of the military 
commander and of the soldier on the battlefield, and it stipulated 
that any objects that were not military objectives within the 
meaning of paragraph 1 of the article were civilian objects . 

10. He was not satisfied with the wording "used mainly in support 

of the military effort Vi 

, which appeared in the ICRC text. From 

particular examples, such as railway or telephone systems serving 

both civilian and military purposes, he concluded that the objects 

in question were very likely to be military objectives, which could 

be attacked, subject to the proportionality rule. ' 


11. Moreover, whereas article 45 sought to define civilians, in 

the context under discussion it was a question of defining civilian 

objects, namely inanimate objects and not people.' While he did 

not object to houses, churches and so forth being specifically 

mentioned, he thought that in the practical application of the 

provisions a soldier risking his life on the battlefield could not 

be expected to take a decision in the clrcumstances of the moment, 

and grant a presumption in favour of doubtful objects~ as disting

uished from people, being immune from attack. 


12. Lastly, he said he was largely in agreement with the Canadian 
repr~sentative's comments on the subject of civilian objects. 
Great care should be taken to :lvoid formulating too narrow a ban 
on attacks on civilian objects which were used in support of the 
military effort. 

13. Sir David HUGHES-MORGAN (United Kingdom) said that two 
different attitUdes stood out in the various amendments proposed 
for article 47. Some followed the ICRC lead$ affording protection 
to civilian objects on condition that they were not used for 
military purposes; others, as could be seen in amendment CDDH/III/63 
submitted by the Arab Republic of Egypt and its co-sponsors, called 
for absolute protection at all times. He rejected the second 
approach, which was unrealistic. Schools, for example, were some
times used as barracks, and civilian vehicles were requisitioned 
for military purposes, and both in that case would be immune from 
attack. The idea was therefore unrealistic, The simplest course 
would be to take the ICRC text as a basis, and then incorporate 
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amendments that would improve it such as the one submitt'ed by thej 

Netherlands (CDDH/III/56). Like the Czechoslovak representative, 
he believed that the final text must be such as could be easily 
understood by soldiers. He disapproved of the expression 
"recagnized to. be af military interest", in paragraph 1 of the ICRC 
text, far that warding introduced an element af subjectivity. 

14. So. far as cancerned paragraph 2 of the ICRC text, he did nat 
agree with the Handuran representative, and believed that it wauld 
be very dangeraus to. give a list of examples, which might turn out 
to. be incamplete. 

15. He was against the propased amendment to paragraph 1 submitted 
by Czechoslavakia and the German Democratic Republic (CDDH/III/58)~ 
which cantained no definition af military abjectives and would 
entail same cantradictian with the provisions af paragraph 2. He 
drewattentian in that cantext to. the idea expressed an page 60 af 
the ICRC Cammentary that, far maximum protection the provisians 
shauld be based an military abjectives rather than an a definition 
af civilian objects. He expressed appraval af the text prepared 
by the Institute of Internatianal Law and reproduced in foot~nate 
23 an page 60 af the Cammentary. 

16: Lastly ~ he expressed his ag~'eement with the Canadian delegatian 
an the subject af a ban an reprisals. 

17. Mr. NGUYEN VAN HUONG (Demacratic Republic af Viet-Nam) drew 
attentian to. the advantages and disadvantages af the twa farmulas 
envisaged for article 47, and examined their practical cansequences. 
One, based an military objectives, and clearly explained in the 
Carrunentar)f, had been adapted by the ICRC, as well as by Australia, 
Canada, and the Netherlands. The ather, praviding far pratectian 
af civilian abjects, had been advacated by Ramania, and also., in 
mare cancise form, by Czechaslovakia and the German Democratic 
Republic. 

18. Reminding the Cammittee of his cauntry's experiences, he gave 
figures far the multiple destructian wraught by the United States 
army an what the State Department had alleged to be "cancrete and 
steel blocks", in other words "military abjectives li 

, which coulo. 
therefore be destroyed without infraction af The Hague Convention 
No. IV of 1907, whereas it had really been against civilian objects 
and even civilian papulations that the attack had been directed. 

19. His delegation wished to. draw that state of affairs to. the 
attention of the legislatars af future humanitarian law; it 
supported the amendments proposed by Czechoslavakia and the German 
Democratic Republic (CDDH/III/58) an the ane hand, and by Romania 
(CDDH/III/IO) on the other, so that the legal norm adapted would 
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be a ban on attacks against civilian objects, without any possibil
ity of invoking the legitimacy of attacks on so-called "military 
objectives". Similarly, his delegation supported amendment 
CDDH/III/52 proposed by Sweden, 

20. Lastly~ without in any way prejudging the French delegation's 
intentinns, he would warn the Committee against the possible 
dangers involved in the words "military potential of the adverse 
Party", which appeared in that delegation's amendment (CDDH/III/41). 

21. Mr. B.LISHCHENKO (UDion of Soviet Socialist Republics) 
emphasized the importance of article 47 and the need for precise 
formulation of the provisions intended to protect civilian objects. 
There should be an over~all approach based on two important 
premises: first, it was necessary to stress the distinction 
between military objectives and civilian objects not used for 
military purposes; and~ second, it was necessary to bear in mind \ 
that a party to an armed conflict which had been attacked and which 
was obliged to defend itself, must be enabled to carry out all the 
military operations required, making maximum use of any military 
advantages it might gain. It must not be deprived of the means of 
self-defence, but it must be able to carry out military operations 
in conformity with humanitarian principles. He would like to 
recall in that connexion that at its twenty-ninth session the 
United Nations General Assembly had approved by a large majority a 
definition of aggression (see united Nations General Assembly 
resolution 3314 (XXIX». That definition should be inserted in 
Part IV, Section I, Chapter I, as an integral part of draft 
Protocol I. 

22. ,Article 47 proposed by the ICRC contained provisions which 
would afford a minimum degree of protection to civilian objects and~ 
to victims of armed conflicts. Amendments CDDH/III/49, CDDH/III/56 
and CDDH/III/79 did not define military objectives in as satisfactory 
manner as did the ICRC draft. Amendment CDDH/IIIJ17/Rev.1 was 
important, for it repeated a prohibition which was to be found in 
The Hague Convention of 1954 and to which attention should perhaps 
be drawn again. His delegation approved amendments CDDH/III/52 
and CDDH/III!57. 

23. Mr. MARTIN HERRERO (Spain) proposed certain amendments to the 
Spanish text. It could be very difficult to draw a distinction 
between military installations and civilian objects such as tele
communication facilities and means of transport. The definitions 
should therefore be as precise as possible. 
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24. Mr. CHO~~HURY (Bangladesh) considered that article 47 should be 
studied very closely~ for technical developments had without any 
doubt aggravated the sufferings of civilian populations in armed 
conflicts. One could either lay ,down that attacks should be 
limited to military objectives) or that civilian objects should be 
protected~ but the aim was still to protect those civilian objects 
in wartime, and the Working Group should specify that intention in 
very clear-cut t~rms. It should therefore take account of the 
various ideas contained in the amendments. The Netherlands amend-
ment (CDDH/III/56) deserved considerations as did the Swedish 
amendment (CDDH/IIII52). I'vlention should also be made of works of 
art. forthei~ too, were civilian objects. The Working Group 
should apply a number of amendments to the ICRC drafts which it 
should take as a basis. 

25. Mr. Moun Seun JANG (Democratic People's Republic of Korea) 
said he believed it was essential to state clearly that only 
military objectives must be attacked. Civilian objects should be 
protected without exception. Events in Viet-Nam and Korea showed 
that criminal acts had been committed against the civilian popula~ 
tion under pretext of action against military objectiVes. 

26. Mr. CRISTESCU (Romania) said that he associated himself with 
the USSR representative's remarks to the effect that a definition 
of aggression should be included in draft Protocol I. His 
Government considered that the distinction between aggressor and 
victim of aggression~ made in international law, should be taken as 
a starting point. The definition should be so worded as to cover 
both the civilian population and the means of combat. 

27. The iCRC draft first of all defined military objectives, and 
then refer~ed to the protectio~ of civilian objects. In his 
country's amendment (CDDH/III/IO), article 47 had been submitted in 
another form, since the current Conference, in the view of his 
delegation, ~as not intended to define military objectives. It 
was necessary to keep to what was the fundamental principle of 
humanitarian law, a subject which had been dealt with also by the 
United Nations in numerous resolutions. In its amendment 
CDDH/III/IO, therefore, his delegation first of all gave a definition 
of civilian obj ects ~ and tIlen outlined the applicable rules, drawn 
from the relevant resolutions of the United Nations General Assembly 
according to vJhich those obj ects should enj oy general and effective 
protection from the ravages of war~ 

28. His delegation endorsed amendment CDDH/III/63, as well as 
Swedish amendment CDDH/III/52, of which it desired to become a 
co-sponsor. 
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29. The question of reprisals had been dealt with in two different 
ways in the amendments. In amendment CDDH/III/63, it was stated 
that civilian objects should not be made the object of reprisals, 
whereas amendment CDDH/III/57 t'.pecified that p.ttacks against 
civilian objects by way of reprisals were prohibited. The latter 
wording appeared to restrict considerably the application of the 
rule assuring protection of the objects in question. It would be 
of interest to know more precisely whether reprisals which were not 
attacks, or attacks which were not reprisals:; were admissible or 
not. 

30. Mr. EL GHONEMY (Arab Republic of Egypt) said that amendment 

CDDH/III/63 specifically referred, in the second sentence' of 

article 47; paragraph 2, to objects designed for civilian use 3 a 

fact which should dispel all doubts raised by certain delegations 

regarding the validity of that amendment. 


31. Mr. GILL (Ireland) said that he supported the Netherlands 
amendment (CDDH/III/56), but thought that the word "distinct" in 
paragraph 1 of the English text should be replaced by "direct'v. 
His delegation was in favour of the proposal submitted by the Greek 3 

Jordanian and SpaniSh delegations (CDDH/III/17/Rev.1) joined later 
by the delegation of the Holy See, regarding the addition of a 
paragraph 3, provided it included a clause stipulating that the use, 
for military purposes, of the objects referred to in the paragraph 
should be prohibited. So far as concerned the Swedish amendment 
(CDDH/III/52), he said his delegation shared the opinion of the 
United States delegation that it was reasonable and realistic 3 

whenever there was any doubt regarding the civilian or military 
nature of an object, to assume that it was of a miritary nature. 

32. Mr. BLIX (Sweden) said that he considere~ article 47 one of the 
most important in draft Protocol I. An express article was needed 
to check~ as far as possible 3 the tendency to broaden the notion of 
"military objectives", a tendency which had resulted in an 
increasing number of civilian victims. 

33. The Hague Conventions did not contain any definitions of 
military objectives, but the ICRC, on the basis of The Hague Rules 
of Air Warfare 1922/1923, drafted by a Commission of Jurists at 
The Hague in December 1922 .. February 1923, and of the work of the 
Institute of International Law, had produced the wording which was 
now found in draft article 47. His delegation considered that that 
kind of definition was indispensable if the term "military 
objectives" was not to be interpreted too loosely and freely by 
belligerents for whom the principal restraints were generally only 
the cost-effectiveness of an attack. 
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34. The ICRC wording, which provided an abstract definition of 
military objectives and stated that whatever did not fall within 
the context of that definition should be considered a civilian 
object and should, accordingly, be protected, was satisfactory if 
not perfect. Another suggested formula was that civilian objects 
should be defined, all other objects being regarded as military 
objectives. That approach, however, might well lead to less 
extensive protection than the ICRC draft. His delegation supported 
the first formula on the understanding that certain details might be 
modified. 

35. Several delegations wished draft Protocol I to contain a 
definition of aggression based on that adopted at the twenty-ninth 
session of the United Nations General Assembly, but a definition of 
that kind could not appropriately be included in the provisions of 
the Protocol; at most, it could be annexed thereto. On the other 
hand, it might be useful to supply a list of examples of military 
objectives which, though not exhaustive, might serve as a guide to 
those concerned. 

36. He thanked the Romanian delegation for having associated itself 
with his country's amendment, but regretted that the Romanian amend~ 
ment (CDDH/III/lO) had removed from article 47 all definitions of 
military objectives and civilian objects; he accordingly preferred 
the IeRC text. The idea contained in paragraph 3 of that amend
ment, however, was interesting and worth adopting. 

37. The Australian amendment (CDDH/III/49) did not appear to be so 
very different fromithat of the Netherlands (CDDH/III/56), which 
was supported by Canada, or from that of France (CDDH/III/41). 
Those delegations could perhaps get together and produce a common 
text. He noted that the word :imainly", contained in paragraph 2 
of the text proposed by the IeRe, had been left out of paragraph 2 
of the Australian amendment. In view of the remarks made during 
the current debate by the United States representative, he thought 
that it would be advisable for that word to be retained. 

38. He noted, in connexion with the Netherlands amendment 
(CDDH/III/56), that the examples of military objectives had also 
been deleted. That was regrettable. The word "and" in the ICRC 
text had been replaced by "or" in the Netherlands text. That 
change, if accepted, would give the belligerents too much latitude. 

39. After commenting on the French amendment (CDDH/III/41), which 
contained one half of the ICRC draft definition of military 
objectives, the amendment of Czechoslovakia and the German Democratic 
Republic .( CDDH/III/58), which did not include a definition, and the 
amendment of Greece, Jordan and Spain (CDDHIIIII17/Rev.l), which 
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he endorsed on condition that it clearly specified that the objects 
concerned should not be used for military purposes, he said that 
amendments CDDH/III/63 and CDDH/III/57, which referred to the 
prohibition of attacks on civilian objects by way of reprisals, 
dealt with a controversial subject. His delegation was, neverthe
less, in favour of such a ban. 

40. Mrs. MANTZOULINOS (Greece) said~ for the information of the 
Irish and Swedish representatives, that amendment CDDH/III/17/Rev.1 
took account of the condition they wished to be attached to the 
provision contained in the amendment. 

41. Mrs. DARIIMAA (Mongolia) said that the ICRC text should be 
used as the basis for work on article 47, because it represented a 
compromise which would facilitate the adoption and ratification of 
the Protocol by the largest possible number of Governments. 
Although the idea on which amendment CDDH/III/63 was based was 
excellent, there was, nevertheless, little likelihood that the 
countries with a large military potential would be able to accept 
it. A more realistic approach would therefore be to adopt a 
compromise text which bound those countries legally and ensured, 
in particular, protection for the victims of national liberation 
movements, which had a small military potential. 

The meeting rose at 12.35 p.m. 
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SUMMARY RECORD OF THE SIXTEENTH MEETING 

held on Monday~ 10 February 1975; at 10.15 a.m. 

Chairman: ~"1r. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

A~ticle 47 - General protection of civilian objects (CDDH/l~ 
CDDH/56; CDDH1III/IO~ CDDH/III/17/Rev.1~ CDDH/III/52, 
CDDH/III/56, CDDH/III/57, CDDH/III/58) (continued) , 

1. The CHAIRMAN said that it had been agreed with the Chairman of 
Committee I that articles 63 to 69 of draft Protocol I did not fall 
within the competence of Committee III but would be considered by 
Committee I. 

2. No further amendments had been submitted to article 47 of draft 
Protocol I. In the case of articles 48 and 49~ one amendment had 
been submitted. The deadline for the submission of amendments to 
articles 27 and 28 of draft Protocol II was noon on 12 February and 
new amendments to articles 50 and 51 of draft Protocol I should be 
submitted by noon on 14 February. 

3. r-1r. HERNANDEZ (Uruguay) said that his delegation understood the 
views of other delegations on military objectives and civilian 
obj ects, but there vvas a problem in the inter9retatj.on of those 
terms. 

4. The text of article 47 of draft Protocol I as it stood was 
adequate. Since the Protocols would be disseminated at all levels 3 

they had to be clear and precise to all parties engaged in conflict j 
for otherwise each party might decide for itself w"hat was a military 
objective and what a civilian object. The protection of civilians 
was a key issue in the discussion and his delegation firmly 
supported the Romanian amendment (CDDH/IIIIIO), particularly the 
proposed new paragraph 3. 

5. Mr. TODORIC (Yugoslavia) said that his delegation attached 
particular importance to article 47 but considered it vital to 
define the term "civilian objectsll. The Swedish amendment 
(CDDH/III/52) and that of Romania (CDDH/III/IO) should both be 
adopted. Reprisals against civilian objects and the forced 
transfer of civilian populations across national borders should be 
prohibited. Article 47 should also include measures for the 
protection of historic monuments and works of art, in so far as 
those were not covered by The Hague Convention of May 1954 for the 
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Protection of Cultural Property in the Event of Armed Conflict. 
There were divergencies of view in the. amendments relating to the 
protection of civilian property and the ban on reprisals, but it 
should be possible to reconcile those differences by using the ICRC 
text as a basis. 

6. His delegation hoped that the sponsors of the various amend
ments would be able to produce a single document in order to 
facilitate the work of the Committee. 

7. Mr. SCHUTTE (Netherlands) said that article 47 was one of the 
key items in draft Protocol I. 

8. Replying to questions which had arisen in connexion with 
amendments of which the Netherlands was a sponsor, he said that the 
Romanian representative had asked whether amendment CDDH/III/57 
permitted any attacks on civilian objects other than by way of 
~ .•. [ 1 J. ,,<3 1:3, ,llld ,';fy.' t'i:?r t;l;e .1.mendment "[auld allo1;[ reprisals on 
civilian objects by means other than an attack. The answer to 
the first question was that reprisals on civilian populations were 
prohibited by international law. With regard to the second 
question, the wording of amendment CDDH/III/57 had been revised and 
paragraph 4 of article 46 had been used as a basis for it. The 
sponsors of paragraph 4 of article 46 and of amendment CDDH/III/57 
eonsidered that reprisals would take the form of an attack~ attacks 
being defined in article 44, paragraph 2, as Ylacts of violence 
committed against the adversary, whether in defence or offence ll 

• 

That was logical, but the Drafting Committee could possibly find a 
better wording. 

9. The Swedish representative bad asked at the fifteenth meeting 
(CDDH/III/SR.15) whether there was any SUbstantive difference between 
the two sentences in paragraph I of amendment CDDH/III/56 which ';'fere 
separated by the word "arYl, and if not whether one of those sentences 
could be deleted or, better still, whether the word "or" could be 
replaced by "and il as in the ICRC text. There was a difference 
between objectives which by their nature or use effectively 
contributed to the military effort and objectives whose complete or 
partial destruction~ capture or neutralization offered a distinct 
military interest. In the first case, the instructions were 
primarily directed to those who had a general vie\l7 of the military 
situation~ who would normally be officers of high rank, while in 
the second case the instructions were meant for the soldier in the 
field, who normally had only a limited view of the situation. There 
was of course a difference between tactics and strategy, as every 
soldier was aware. How the soldier interpreted his instructions 
was a matter of indi~idual conscience and that was a decision which 
went to the heart of humanitarian law. 
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10. With regard to the amendment proposed by Greece 
(CDDH/III/17/Rev.1) concerning the protection of historic monuments 
and works of art, there seemed to be a feeling that The Hague 
Convention of May 1954 was inadequate. Caution should be 
exercised in seeking to bring about any changes, but if the 
objective was to obtain more ratifications of a Convention to 
which few countries had put their signature, then the proposal 
was laudable and worthy of support. 

11. Mr. OULD MINNIH (Mauritania) felt that the text of article 47 
as submitted by the ICRC was a good basis for discussion. The 
main need was to draft acceptable standards that could b~ applied 
by all. The ordinary soldier had not the intellectual standards 
or the time to apply rules that were at all ambiguous. Some of 
the amendments to article 47 revealed divergent points of view. He 
formaily proposed that the various sponsors should collaborate with 
the Working Group with a view to producing a single text. 

12. Mr. BEN SEDRINE (Sultanate of Oman) paid a tribute to those 

delegations which had submitted amendments to article 47. The 

adoption of those amendments should make the article more effective 

and thus reduce human suffering and economic damage and spare 

historic places from the effects of war. 


13. It was vital for the Conference to establish principles which 
did not lend themselves to conflicting interpretations. If such 
principles were clearly laid down in legal language, they could be 
easily understood and applied by military colleges and High Commancs. 

14. He was puzzled by the silence on the question of repris~ls in 
article 47. That was a vital matter which should be included in. 
the artic1e, particularly in the light of recent experience. He 
was also concerned about the definitions of the terms "military 
obj ectives Ii and "civilian obj ects 11 • Both definitions left much to 
be desired. His de le.;ation supported amendment CDDHI 111157 9 which 
seemed to take into account the points he had raised. 

15. Mr. BIERZANECK (Poland) supported the ICRC draft of article 47 
but consid~red that the phrase "of military interest" was too vague. 
He proposed that it should be replaced by "of military character 
or nature". He supported the amendment on the protection of 
historic monuments and VJorks of art and proposed that the text 
should be harmonized with that of The Hague Convention of May 1954. 
He also supported the new paragraph proposed in amendment 
CDDH/III/57 and pointed out that it was impossible to carry out 
reprisals against civilian objects without injuring civilians. 
Lastly, he proposed that the definition of aggression which had been 
approved by the United Nations General Ass8mbly at its twenty~ninth 
session (resolution 3314 (XXIX), annex) should be reflected in the 
Protocols on international conflicts. 
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16. Mr. QUACH TONG DUC (Republic of Viet-Nam) said that the views 
expressed on the protection of civilian objects were varied and 
often conflicting. Military objectives were defined in paragraph I 
and civilian objects in paragraph 2 of article 47. He agreed, 
however 3 that the term "recognized to be of military interest il was 
too vague and might be replaced by some such term as "serving 
military ends", while the last phrase of paragraph 2 might be 
replaced by "except when they are occupied by military personnel 
or used directly for military purposes". The definition of 
civilian objects in paragraph 2 should include a second factor 
that of effective use by the civilian population - because the sole 
factor of purpose appeared to be insufficient: the factor of use 
should be decisive in determining the civilian nature of an o~ject. 
He also felt that paragraph 2 should cover schools, markets, 
hospitals, places of worship and so forth and should prohibit 
reprisals against civilian objects. He also supported amendment 
CDDH/III/I7/Rev.1 concerning historic monuments and works of art. 
It should be stipulated that the cultural property of a country 
should never be occupied by military forces or serve as a cover 
for military objectives: the better preservation of the cultural 
heritage of a country would thus be ensured. 

17. Mr. FISCHER (German Democratic Republic) said that article 47 
was of the utmost importance for the protection of civilian 
populations during military operations. Its essential concern was 
to develop a basic rule in relation to article 46 of draft Protocol 
I. The important thing was not to seek definitions, but to place 
a clear ban on attacks on civilian objects and to define those 
objects, as had been done in the ICRC text. The amendment submitted 
by his delegation and that of Czechoslovakia (CDDH/III/58) was , 
based upon that idea. The additional Protocols were not intended 
to provide rules to tell soldi~rs what they could and could not 
attack; they were intended to lay down what must be protected in 
the event of an armed conflict. 

18. His delegation firmly supported the USSR proposal that an 
article in conformity with the United Nation's General Assembly 
definition of aggression should be adopted. It could thus be made 
clear that no State committing aggression could justify its action. 

19. His delegation also supported the Swedish amendment 
(CDDH/III/52)3 the amendments concerning reprisals~ and amendments 
CDDH/III/39 and CDDH/III/17/Rev.1. 

20. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) said 
that his delegation fully ~upported the USSR proposal for the 
insertion in the text of the Protocol of the ~efinition of aggression 
as adopted by the United Nations General Assembly at its twenty~ninth 
session. Without it~ the articles in Part IV of draft Protocol I 
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would be devoid of meaning and might even be illegal. Following 

the era of the Leagui of Nations and the signing of the 

Briand-Kellogg Pact,_1 the Charter of the United Nations had 

accepted a new concept of war: the concept of illegal warfare. 

It had indeed been stated at the Nurnberg trials that a state of 

war could not give legality to acts committed in a war unless that 

war itself was legal. If articles 43) 44 and 47 of draft Protocol 

I were adopted as they stood~ they would lead to the absurd result 

that aggression was pernitted. 


21. Under the Charter of the United Nations, only two kinds of 
armed conflicts were recognized: illegal wars of aggress,ion and 
wars conducted in self-defence or fought by peoples struggling 
against colonial or foreign c~omin;.tion or racis t regimes. If the 
types of war covered by the provisions of articles 43~ 44 and 47 
were illegal wars of aggression, according to the United Nations 
Charter. that would mean that what was prohibited by that law was 
allowed under those articles. Logically. morally and intellectually, 
the only types of war that could be covered by the legislation under 
discussion should be legal wars. All the rest were crimes 
punishable under penal law. That was a serious problem that must 
be solved along the lines proposed by the USSR delegation. The 
problem might arise also in other Committees. A general solution 
should therefore be found to the problem of the basic structure of 
draft Protocol I which made a sharp division between jus ad bellum 
and jus in bello with a view to placing both narties on an equal 
footing~ even in illegal wars. Such equality was condemned not 
only by modern positive law but also by logic. intelligence and 
morality. 

22. Mr. REED (United States of America) expressed concern at the 
new element which had been introduced into the discussion at the 
Committee's fifteenth meetin.fT. namely. the definition of aggression 
adopted by the United Nations General Assembly at its tW'2nty~ninth 
session. The Conference was concerned with the treatment of 
people affected hy armed conflicts. and not with the rightness or 
wrongness of such conflicts. The essence of humanitarianism was 
its universal applicability; all geople were entitled to 
humanitarian treatment ""hether the cause for ""hich they were 
fighting was just or unjust. lawful or unlawful. The political 
concept of aggression adopted by the General Assembly carried ~dth 
it the notion that one party to a conflict was in the right and 
therefore at a certain advantage, while the other was in the wrong 
and at a disadvantage. Surely that did not mean that the party 

11 
- General Treaty for renunciation of war as an instrument 

of national policy, signed at Paris on 27 August 1922. 
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which was in the right was permitted to act _.lhumanely. The 
purpose of the draft Protocol was to ensure humanitarian treatment 
for all~ and the introduction of the political concept of 
aggression would not serve the cause of humanitarianism. 

23. Mr. BLIX (Sweden) said that his delegation was basically 
satisfied with the ICRC draft of article 47, which represented a 
reasonable compromise. ~\fith the exception of the point relating 
to the definition of aggression, it could agree with the views 
expressed by the representative of Poland. It also agreed with 
the representative of the Democratic Republic of Viet-Nam that it 
would be regrettable if the articles under discussion were to imply 
in any way that aggression was permitted. It did not consider, 
however~ that any such inference could in fact be drawn from the 
text. The adoption by the General Assembly of a definition of 
aggression was indeed an historical event; however, the definition 
placed the responsibility for aggression at a higher level - the 
State or Government level -. than that of warfare in the field. 
ConsequentlY3 his delegation was somewhat sceptical about the 
appropriateness of introducing the definition of aggression into 
the part of the draft Protocol under consideration. The preamble 
would be a more appropriate place for such a reference. 

24. The representative of the Netherlands, replying to the 
Swedish delegation's question concerning amendment CDDH/III/56, 
had drawn a fine distinction between the over-all or "static" 
military situati,on and the "dynamic!! situation in the field of 
military operations. In that connexion, he noted that the 
Australian amendment (CDDH/III/49) concerned only the latter 
situation~ while the French amendment (CDDH/III/41) related only 
to the former. In principle, his delegation was in favour of a 
more restricted definition than that proposed by the Netherlands 
and it considered that the ICRC draft of article 47, paragraph 1, 
was acceptable. 

25. At the fifteenth meeting, his delegation had criticized the 
rewording of article 47 proposed by the Romanian delegation 
(CDDH/III/IO) on the grounds that it gave no definition of civilian 
objects. In doing so, it had overlooked the Romanian proposal for 
the insertion of a new article giving such a definition before 
article 47. Consequently, it withdrew its criticism, although it 
considered that the proposed definition was too sweeping to be 
generally acceptable. With regard to article 47, paragraph 23 
the Romanian proposal wa~ more restrictive than the ICRC draft, 
since it excepted objects "mainly used as military objectives". 
He reaffirmed his delegation's support for paragraph 3 of the 
Romanian amendment and for the suggestion that reprisals against 
civilian objects should be prohibited. 
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26. His delegation's amendment to article 47 (CDDH/III/52) had 

been submitted prior to the approval by the Committee of article 

45, paragraph 4, and would therefore need to be modified by the 

Working Group so that its wording corresponded to that used in the 

said paragraph. 


27. Mr. IIJn~A (Japan) said that, from the logical standpoint, it 
would be sufficient to define either military objectives or 
civilian obj ects, since to define one 1Ims automatically to define 
the other. From the standpoint of legislative techniques, however, 
the choice between the two possible types of definition did give 
rise to a serious problem which~ in his view 3 should be s,olved by 
deciding which would best promote the effective protection of 
civilian objects. His delegation considered that the definition 
to be included in article 47 should be that of military objectives; 
it therefore concurred with the basic approach adopted by the ICRC. 
Nevertheless, it did not deny the importance of defining civilian\ 
objects and it had been impressed by the statement made at the 
fifteenth meeting by the representative of Romania in that connexion. 

28. Unless the definition of military objectives'was clear enough 
for soldiers in combat to interpret and apply, it would not serve 
to ensure adequate protection for civilian objects. Furthermore, 
when military objectives were defined, civilian requirements should 
be fully protected and military requirements should be taken into 
account. In principle, his delegation could support the Netherlands 
amendment (CDDH/III/56), although it preferred the more restrictive 
tenor of the ICRC draft. 

29. Past experience had shown that when a definiti6n, howeve~ good, 
was applied to a real situation, some doubt could arise whether a 
given object was military or civilian in nature. In order to 
overcome that difficulty, a complete list of military objectives 
should be drawn up and, in addition, a provision along the lines of 
that proposed by the Swedish delegation (CDDH/III/52) should be 
included in the draft Protocol. In that connexion, a reference 
might usefully be made to article 45, paragraph 4. 

30. With regard to the proposal that the definition of aggression 
approved by the United Nations General Assemb ly should be included 
in the part of draft Protocol I under discussion, he observed that 
the Geneva Conventions of 1949 and the draft additional Protocols 
were concerned with jus in bello and not with jus ad bellum. 

31. Mr. KARASSIMEONOV (Bulgaria) considered that the purpose of 
article 47 should be'to define civilian objects rather than military 
Objectives. His delegation was therefore in favour of the amend
ments which sought to lay down a clear and unambiguous definition 
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whichw0Uld ensure that civilian pl"'operty was not :subject to attack. 
It had noted with interest the amendmeDt proposed by Czechoslovakia 
and the German Democratic Republic (CDDH/III/58). It also 
favoured amendment CDDH/IIT/57 which sought to prohibit reprisals 
against civilian objects. 

320 With regard to paragraph 2 of article 47, the ICRe draft 
could serve as the basis for the final wording 3 subject to'the 
addition of certain new elements such as those appearing in the 
SWedish amendment (CDDH/III/52) and in the joint proposal concerning 
the protection of historic monuments (CDDH/III/17/Rev.l). 

33. He supported the proposal by the Union of ,Soviet Socialist 
Republics concerning the definition of aggression approved at the 
ti'<Tenty-ninth session of the United Nations Ge,neral Assembly. 
Inclusion of a reference to that definition in draft Protocol I 
would assist the United Nations Security Council in its important 
task of taking action when acts of aggression were committed and 
would indicate that the Diplomatic Conference endorsed the 
unanimous position of the General Assembly. The statements by 
some representatives, particularly that of the United States of 
America, to the ~ffect that inclusion of the definition in the 
Protocol \'lOuld be detrimental to the cause of humanitarian law 
were unacceptable to his delegation, 

34. rVIrs, DARIIMAA (Mongolia) supported the USSR representative's 
proposal concerning the concept of aggression. She did not agree 
with the view that inclusion of the definition of aggression in 
the Protocol would be tantamount to discriminating against one or 
other party to an armed conflict, The USSR proposal included the 
phrase "for the purposes of the present Protocol" and the aim of 
draft Protocol I was precisely to protect the innocent civilian 
population. Furthermore, there was nothing whatsoever in the 
proposal which implied that victims of aggression should receive 
greater protection than their adversaries' civilian population. 

35, The proposal also made specific mention of civilian objects. 
It was true that military operations in armed conflicts usually 
took place on the territory of the victim of aggression and not 
on that of the aggressor; consequently, one of the Conference's 
tasks was to ensure protection of civilian property in the victim's 
territory. However, the USSR proposal did not discriminate in any 
way against civilian objects situated in the territory of the 
aggressor; they too would be protected under t6e Protocol when, 
in the final stages of combat 9 the victim had gained the upper hand. 
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36. Mr. HABARY (J.1adagascar) said that imperialist and racist 
aggression against the just and legitimate struggles of liberation 
movements were all too often carried out with complete disregard 
for the diGnity. rights and survival of the p0pulation in question 
and for the protection of national civilian and cultural property. 
It was therefore important that combatants should be in a position 
to distinguish clearly between military objectives and other 
objects. His delegation considered that article 47 should provide 
an unambiguous definition of military objectives; it should also 
reflect tho substance of the Swedish amendment (CDDH/III/52). the 
amendment concerning reprisals against civilian objects 
(CDDH/IIII57) and paragraph 3 of the Eomanian amendment 
(CDDH/IIII 10) . 

37. The CHAIRMAN declared the general discussion on article 47 
closed. In the absence of any objection, he would take it that 
the Committee wished -She amendments to be referred to the Working \ 
Group, together with the comments made by delegations during the 
discussion. 

It was so agreed. 

Article 43 - Objects indispensable to the survival of the 
civilian population (CDDH/l, CDDH/56; CDDH/III/IO, 
CDDH/III/13 and Add.l, CDDH/III/28, CDDH/III/49, CDDH/III/50. 
CDDH/IIIIG3, CDDH/III/64. CDDEIIIII67 ~ CDDHIIIII7 11)* 

Draft Protocol II 

Article 27 ~ Protection of objects indispensabfe to the 
~urvival of the civilian nopulation (CDDH/l, CDDH/56; 
CDDH/III/13 and Add.l)* 

38. The CHAIRMAN invited the Committee to take up article 48 of 
draft Protocol I together with article 27 of draft Protocol II, 
on the understanding that the latter would be discussed ad 
referendum. 

39. l-fe invited the representative of the International Committee 
of the Red Cross to introduce the two articles. 

40. Mrs. BINDSCHEDLER-ROBERT (International Corrunittee of the Red 
Cross) said that article 48 was concerned with the first specific 
category of civilian objects dealt "lith in Part IV, Section I, 
Chapter III. It sought to ensure the survival of the civilian 
popUlation and to prevent mover:lents of refugees" Implici tly, it 
condemned the starvation of civilians as a means of war. 

* Resu~ed from the fo~rteenth meetin~. 
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41. Unlike article 473 article 48 prohibited not only attack an'd 
destruction but also reprisals. If the Conference were to decide 
to extend prohibition of reprisals to all civilian objects by 
including a provision to that .end in article 473 one of the 
dlstinctive elements of article 48 would disappear. Furthermore 3 

while article LI7 referred only to "attacks", article 48 used the 
term "attack or destroy" in order to provide for all eventualities. 
For example, the use of defoliants was an act of destruction but 
might not perhaps be considered an attack. The article did not 
concern the destruction by a Party to the conflict of the objects 
in its possession 3 since article 66 provided for the protection of 
such property. 

42. She drew attention to the fact that no mention was made of the 
purpose of the objects in question; consequently, it was forbidden 
to attack or destroy them even if the army of the adverse party 
derived benefit from them. An exception should no doubt be made 
for objects which were definitely earmarked for consumption by the 
army. Since the list of objects appearing i~ the text was not 
complete but merely illustrative, it might be necessary to replace 
the word "namelylJ by a more appropriate word. 

43. Article 27 of draft Protocol II concerned the objects dealt 
with in both articles 46 and 48 of draft Protocol I; it placed 
each Party to the conflict under the obligation to respect both 
{ts own property and that of its adversary. It had been considered 
desirable to simplify the text in that way because the situations 
which arose in non-international armed conflicts were often less 
clear-cut than those obtaining in international conflicts. The 
ICRC had also considered that simplified rules would be easier to 
apply in non-international conflicts. The term "attack, destroy 
or render useless" was based on the wording of articles 48 and 66 
of draft Protocol I and had been used in order to cover all possible 
situations. 

44. The CHAIRMAN invited delegations to introduce their respective 
draft amendments to article 48~ in the chronological order in which 
they had been subm~tted, 

L~5. Mr. CRETU (Romania)3 introducing amendment CDDH/III/IO 
proposing the deletion of article 48 3 said that his delegation did 
not, of course, wish to delete the contents of article 48: it 
would simply prefer that article to be merged with article 473 to 
which it had already submitted a corresponding amendment. His 
delegation attached considerable importance to the substance of 
article 48 and had therefore suggested a rewording of article 47 
which would be broader in scope than the ICRC proposal, covering 
all objects indispensable to the stirvival of the civilian population. 
It was important to include among the categories of objects listed 
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those which were of national economic interest. He also stressed 
the need to prohibit any reprisals which led to the enforced move
ment of civilians. His delegation was willing to co-operate with 
others in an attempt to broaden the coverage of the provision. 

46. Mr. CASTREN (Finland) introduced amendment CDDH/III/l3 and Add.1 
on behalf of his own delegation and that of Sweden. It proposed 
the replacement of the word "orY! by a comma and the insertion of 
the words lIor render useless" after the word Hdestroy", thus 
bringing the article into line with article 27 of draft Protocol II; 
The proposal to replace the word ilnamely" by the words "such asH 
was a simple change but one 1IJhich had considerable reperc,ussions, 
since it was essential that all objects indispensable to the 
survival of the civilian population should be protected in all 
circumstances. In that connexion he quoted the ICRC commentary 
on article 48 (see ICRC Commentary (CDDH/3, p.62», which pointed 
out that an exhaustive list of objects would have involved the 
risk of an oversight or arbitrary selection. He noted with 
satisfaction that a similar broadening of scope had been proposed 
in amendment CDDH/III/63. 

47. Amendment CDDH/III/13 and Add.l was equally applicable to 
article 27 of Protocol II, to which an addition had also been 
proposed, namely to insert the sentence "These objects shali not 
be the subject of reprisals.", thus bringing the text into line 
with article 48 of draft Protocol I. 

48. Nr. MAHONY (Australia), introducing his delegation's amendment 
to article 48 (CDDH/III/49), said that the aim of that article was 
to ensure the survival of the civilian population a~d to avo{d the 
creation of movements of refugees. The article should be 
considered in close relation to article 47, dealing with the 
general protection of civilian objects. The words Y!indispensable 
to the survival of the civilian population" in the ICRC text 
conveyed the meaning that the civilian population would not survive 
if the objects specified in the article were attacked or destroyed. 
His delegation considered that the immunity provided under the 
article would be more realistic if that phrase was replaced by the 
Nords "so as to prejudice the survival", which would convey the 
idea that the attack or destruction placed the survival of the 
civilian population in jeopardy. The amendment sought to :l.ncrease 
as far as possitle the protection to be given to objects and crops 
upon which the civilian population depended. It omitted the words 
"whether it is to starve out civilians, to cause them to move away 
or for any other reason 1i 

, since they appeared to limit the immunity 
conferred by the article. 
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49. With regard to the question of reprisals. his delegation nor,ed 
the submission made at the fifteenth meeting by the Canadian 
delegation and hoped that the whole question would be studied 
further. It therefore reserved its views bn the subject until 
later. 

50. His observations applied equally to the corresponding 
article 27 of draft Protocol II. 

51. Mr. REED (United States of America) ~ introducing amendment 
CDDH/III/50, said that his delegation had been guided by practical 
considerations which could be applied to the force in the field. 
It fully supported the proposal that objects indispensable to 'the 
survival of the civilian population were entitled to protection 
and that they should not be deliberately destroyed for the purpose 
of denying their use to the civilian population. As it stood, 
however, the article went well beyond that intended protection and 
further clarification was necessary, on, for instance, whether the 
provision applied to a Party to the conflict in its own territory 
or not. 

52. His delegation's amendment also raised the question of objects 
such as food intended solely for military consumption, which should 
not be entitled to any degree of protection. Nor should objects 
be entitled to protection if they served the purpose of shielding 
the enemy from observation or attack. It was important that the 
article should not encourage combatahts to seek protection under 
provisions intended solely for the protection and benefit of the 
civilian population. 

53. It was only practical to recognize that when legitimate 
mili tary .obj ectives were attacked a certain an:ount of incidental 
damage to civilian objects was inevitable, although such damage 
must not be disproportionate to the military advantage sought. 
His delegation had submitted an amendment to article 48 which it 
believed provided the protection necessary to objects indispensat,le 
to the survival of the civilian population, without prejudicing the 
right of a party to carry out an attack against objects which were 
being used for military purposes. 

54. Mr. EL GHONEMY (Arab Republic of Egypt), introducing amendment 
CDDH/IIl/63 on behalf of the sponsors, stressed that the main 
issue was that of the starvation of the civilian population, which 
must be avoided at all costs. Two new objects had therefore been 
inserted in the list: firstly, drinking water installations and 
supplies since it was illogical to consider the protection of water 
supplies without the corresponding installations; secondly, fuel 
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reservoirs and refineries, since fuel concerned the whole inter
national community, which dependeEJ. on oil in all spheres. The 
word linamely" should be replaced by the phrase ¥1such as", to give 
the most extensive application possible. The sponsor~ supported 
amendments CDDH/III/13 and Add.l and CDDH/III/28 and expressed 
sympathy with amendment CDDHIIII/64. 

55. Mr. HERCZEGH (Hungary), introducing amendment CDDH/III/64 on 
behalf of the sponsors, said that the additional paragraph it 
proposed for inDlusion in article 48 was aimed at the prevention 
of ecological warfare and the destruction of the environment through 
military operations. That was unfortunately now no longer 
theoretical but had become a reality in modern warfare and it was 
essential to continue the struggle against pollution of all kinds 
not only in peacetime but also in war. The methods of destruction 
of the environment - for example, the use of defoliants and giant 
bull-dozers, the systematic bombardment of forests and fields, etc. 
- were numerous and had therefore not been listed in the amendment. 
The text had been proposed for inclusion in article 48 on the basis 
that the preservation of the balance of nature was-essential to the 
civilian population, but if necessary it could be' included as a 
separate article. The natural environment should have the same 
protection as the~objects indispensable to the survival of the 
civilian populatidn. The sponsors agreed with the delegations 
which were in favour of total prohibition of reprisals. They were 

ready to co-operate with other delegations with similar views 3 


especially those of Australia and the Democratic Republic of 

Viet·.. Nam. 


56. Mr. EATON (United Kingdom) introduced amendment CDDH/IIi/67 on 
behaif of his own delegation and that of Belgium. The object of 
the amendm~nt was not to alter the principle, ~ith which they were 
in full agreement, but simply to achieve greater clarity in order 
to facilitate practical application of the provisions by soldiers in 
the field. Paragraph 1 of the amendment prohibited starvation of 
civilians as a method of warfare, and the sponsors were willing to 
merge their draft with those of others, for example that of the 
United States delegation. In fact much of the statement by the 
United States representative was applicable to the present amendment. 

57. The amendment proposed no ban on reprisals~ the intention being 
to leave intact the existing bans on reprisals against civilian 
objects in occupied territory which were contained in The Hague 
Regulations annexed to The Hague Convention No. IV of 1907 concerning 
the Laws of v-Tar on Land, and th,~; fourth :"'em;va Convention of 1949, 
and to retain the right of reprisal against such objects in enemy 
territory subject to the existing restraints in customary law, which 
were considerable. His delegation shared the misgivings expressed 
by the representative of Canada concerning the proposed bans on 
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reprisals and agreed that such bans would have to be conditional on 
the improvement of the means of enforcement and supervision of the 
provisions on protection of the civilian population which appeared 
in that section. At present there were no signs of such 
improvement. 

58. If a ban on reprisals was introduced~ it should not, in his 
view, be absolute but qualified, so that the right should be 
retained, subject to strict legal restraint on its exercise, in 
the circumstances where a Party to the conflict was subjected to 
persistent attacks on its ovm civilians and civilian obj ects which 
did not cease despite repeated protests. In such circumstances a 
Party to the conflict would undoubtedly take reprisal measures. 
The Conference should seek, therefore) to place legal restraints 
upon such measures, for example under Part V of draft Protocol I 
dealing with enforcement measures. 

59. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic), introducin~ 
amendment CDDH/III/74. said that) as his delG~ation understood it, 
the IeRe text of article 48 dealt with objects which were intended 
only for non-military purposes. He fully supported that provision 
but felt that it must be supplemented by a paragraph indicating 
that the use of any such objects for military purposes deprived the 
object of the full protection envisaged by Section I of Part IV as 
a warning to parties to the conflict not to utilize civilian objects 
for such purposes. His delegation agreed with those who had 
mentioned the ne€:d to prohibit reprisals and damage to the natural 
environment and was ready to combine its draft with others similar. 

60. He stressed that the Conference was of special importance in 
view of tqe fact that 1975 marked the thirtieth anniversary of the 
end of the Second World 1N'ar and the victory over fascism. His 
delegation had based its proposals on the concrete experience of 
the Ukrainian people and the people of the USSR in trying to combat 
imperialist aggression, for it was essential that international law 
should be based on realities, not on abstract academic concepts. 

The meeting rose at 12.50 p.m. 
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SUM~.~A \-\1 .G.ECORD OF 'rIlE SEVENTEEJllTH MEETING 

held on Tuesday, 11 Debruary 197~ at 10.25 a.m. 

Ghairmen: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERA'I'ION OF DRAFT PRorrOCOLS I AIID II (CDDI-J:/ 1) (continued) 

Draft Protocol I 

Article 48 - Objects indispensable to the survival of the 

civilian population (CDDIt/l, CDDH.ilil, CDDE/56; 

CDDH/III/13 and Add.l e CDDH/III/28, CDDH/llli49~ CDDH/III/50~ 


CDDH/III/57, CDDH/III/63, CDDR/III/64, CDDH/III/67, 

CDDH/IIII7 4) (continued) 


Draft Protocol II 

Article 27 - Pr8tection of objects indispensable to the 
survival of the -cGlf:Ian ~)opulation (CDDH/ 1) CDDH/56; 
CDDH/IlIi 12 ',-cDmT/Tff72 [3-; CDDHliII/36, CDDH/III/ 47 , 
CDDH/IIIi 1\9) CDDTUIII/6 2/Rev.1) (~ontinued) 

1. The CHiUhJU\.:,! said th2t, before opening the general debate on 
article 480f draft Protccol I and the corresponding article 27 of 
draft Protocol II, he would ask Mrs. Bindschedler-Robert of the 
International Corn-mittee of the Red Cross to make a statement. 

2. Mrs. BINDSCI-IEDLER'''KOSEflT (Interm:tion2.l Comrni ttee of the Red 
Cross) explain,?d~\;TOl)OJ.nGs -c-oncerning articles 48 and 66 of draft 
Protocol I both of' "hiel, ('.ect~.t Vli';~h objects j.·ldispensable to the 
survival 01 the civilian population. Article 48~ as also 
articles L~7 and 49, ,Jhich \;(;re part of the system of protection, 
were aimed at prohibiting attacks and were not intended to cover 
the question of des~ructive mS2sures by a Party to the conflict 
relating to objects in its power. That aspect was covered by 
article 66 and therefore \~O_lne "l1c.ler t:,e section concerning the 
treatment of persons in th? pCW8r of a Party to the conflict. 

3. As far as the respective spheres of territorial application 
of articles 43 and 66 were concerned, article 48 provided for a 
general prohibition of destruction of objects in enemy hands, 
whereas article 66 covererl objects in the power of a Party to the 
conflict~ whether in occ1).;Jied territory OT' not~ thus attempting to 
protec t the s"lid ob5 ects where\Ter they were located. 

~. Mr. ROSAS (Finland) said that his delegation considered the 
ICRC text of article 1;8 a good basis for discussion and especially 
appreciated the clear ma~ner in which it prohibited the destruction 
of the objects indispensable to the survive.l of the civilian 
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population. It would therefore be difficult for his delegation 
to accept amendments such as CDDH/III/50 and CDDH/III/67, which 
would subject the prohibition to certain exceptions and modifica
tions. It was~ however, reacy to consider amendments CDDH/III/63 

--- and CDDH/III/28, although he was not sure that all the objects 
mentioned therein could be added to the article. 

5. His delegation attached ~reat importance to the protection of 
the natural environment and considered it essential that ecological 
warfare should be outlawed before irreparable harm was done, to the 
detriment of present and future generations. It welcomed amendment 
CDDH/III/64 and others which introduced that idea. Some of those 
amendments related to articles in Part IV of draft Protocol I· 
(Civilian population), whereas others related to articles appearing 
in Part III (Methods and means of combat). That question had been 
raised also at the twenty 'ninth session of the United Nations 
General Assembly the pr;ovious year~ at which the Union of Soviet 
Socialist Republics had submitted a draft Convention on the 
prohibition of action to influence the environment and climate 
for military and other purposes incompatible with the maintenance 
of international security~ human 1iJell~being and health (United 
Nations General Assembly resolution 3264 (XXIX), annex). His 
delegation considered that the whole question of ecological warfare 
was highly complex and required careful consideration 9 but it was 
possible to deal with general principles concerning the matter at 
the present Conference, though without attempting to list the means 
which might be used to influence the environment for military 
purposes. 

6. Amendments such as CDDH/III/64 offered a suitable basis for 
such discussion, but required further clarification before a final 
decision could be made on how ecological warf~re should be 
prohibited in the additional Protocols. His delegation's 
preliminary view was that it should be dealt with also in Part III 
of draft Protocol I. The relevant amendments could perhaps be 
merged in order to establish a suitable wording. 

7. Mr. OULD MINNIH (Mauritania) said that his delegation 
considered that the IeRe text corresponded effectively to the two 
basic issues at stake: the prohibition of attack on ;r destruction 
of objects indispensable to the survival of the civilian population 
and of the use of such objects in reprisal measures. His 
delegation proposed two minor changes: the replacement of the word 
I1 narrielyll by the words l1auch as", in the interests of precision, a.nd 
the addition of fuel reservoirs and refineries in the list of 
Objects to be protected 9 although that list should not be made too 
cumbersome. After careful consideration of the various amendments 
to article 48 9 his delegation considered that there were no real 
difficulties in the way of werging the~ into one text. 
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8. Mr. GRIESZLEF (Austria) said that his delegation agreed in 
principle with the ICRC text of article 48 but was in favour of 
the replacement of the word !1namelyil by "such as" and would prefer 
the use of the phrase riattack, destroy or render useless". In 
view of the amendment proDosed to article 47 by his delegation 
and others in document CDDH/III/57; his delegation felt that the 
last sentence of article 48 should be deleted. 

9. Mr. NGUYEN VAN HUaNG (Democratic Republic of Viet-Nam) said 
that his delegation appreciated the ICRe text of article 48. In 
the war in Viet-·Nam, the imperialist aggressor had systematically 
attacked and destroyed foodstuffs, crops~ livestock, wat~r supplies, 
irrigation works, forests aDd so forth for the purpose of starving 
the civilian population and forcing them to become refugees. The 
list in article 48 did indeed correspond to the cruel reality of 
the situation in Viet-Nam, but his dele~ation would like the word 
"namely" to be replaced by "such as", 

10. In relation to amendment CDDH/III/64 on the protection of the 

natural environment; he stated that in South Viet~Nam phosphate 

bombs and noxious chemical products had been spread over vast 

areas of forest, totally disrupting the ecological balance for 

many decades to come. The reason given by the enemy had been the 

destruction of vegetation presumed to serve as coverage for the 

revolutionary forces. That shed light on the last part of 

United States amendment CDDH/III/50, which read "unless the~ serve 

a direct military purpose; such as shielding the enemy from 

observation or attack il 

• The usc of high~power explosives, 

rockets, artillery and carpet~bombing had caused vast craters in 

many regions of South Viet "Nam, and superbombs of over seven tons 

had ~een used for the purpose of preventing activities taking place 

under the 'chree layers of heav~.T junsle vegeta+;ion. Giant bull~ 


dozers had been used to clear ground, thus preventing the enemy 

from taking cover. All those forms of warfare had led to the 

irremediable destruction of the soil and the micro-organisms of 

rivers and forests, which was a crime against humanity. 


11. His delegation therefore fully supported amendment CDDH/III/64. 
It drew attention to the amendment it had submitted in document 
CDDH/41 prohibiting as criraes against humanity the use of means or 
methods of combat, the immediate and long.. terrn effects of which 
were genocide, biocide, destruction or rtisruption of natural 
conditions in the human environment. 

12. Mr. BRETTON (France) said that his delegation conside~ed that 
artic18 48 of the IeRe text served as a solid basis for discussion. 
The French delega.tion supported the proposal for the replacement of 
the word /Inamelyii by 17such asH, which had the advantage of making 
the list illustrative rather than limitative. It was extremely 
difficult to produce a sa.tisfactory list, since conditions varied 
from one country to another 9 and any omissions might imply 
eXclusion. 

http:CDDH/III/SR.17


CDDR/III/SH.17 - 144 

13. It was important to ensure that, whatever the nature of th~ 


objects in question~ provision was made for circumstances in which 

they might be used for military purposes j thereby losing immunity. 

His delegation therefore 11;elcomed amendment CDDH/IlI/74, submitted 

by the Ukrainian Soviet Socialist Republic~ which might perhaps be 


. slightly modified by the addition of the word "direct\! before the 
word "use ll 

• 

14. Mr. MENCER (Czechoslovakia) said that the leRC text of 
article 48 was well-balanced and it was significant that no amend
ments ran counter to the content;,; of the article. His delegation 
accepted the present wording: l~ut felt that it i'JOuld be a.dvantageous 
to incorporate most of the amendments proposed. It accepted 
amendments CDDH/III/13 and Add.l, CDDH/lII/28 and CDDH/llI/63. It 
also agreed with the proposal in amendment CDDH/III/74 for a new 
paragraph 2 covering the use of civilian objects for military 
purposes and, as a sponsor of am0ndmcnt CDDH/!Il/C11 concerning the 
protection of the natural environment, waG anxious to join other 
delegations concerned with t~e same point. The protection of the 
natural environlllent was a most important matter> ';Jhich could be 
provided for under articles bS, 49 or 33 of dr~ft Protocol I. He 
felt that United Nations General Asse~bl~ resolution 3?64 (XXIX) of 
9 December 1974 was a good basis for futur(" r]iscw:.:~.cion. 

15. Mrs. MANTZOULINOS (Greece) said that her delegation fully 
~upported the ICRe text of articlE 48. It was in apreement with 
the Finnish representative I IS stater1ent on the Drotection of the 
natural environment and sUDPorter] amend~ent CDDH/llI/64 proposing 
an additional p~ragraph to-article bS to cover that question. Her 
delegation congratulated the Union of Soviet Socialist Republics on 
the draft,Convention in United Nations General Assombly resolution 
3264 (XXIX: 3 annex. 

16. Hr. BLIX (Svveden) said that his de legation was in favour of the 
lCRC text, with minor changes, for inst~nce the replacement of the 
word "namely" by the words llsuch asH and the addition of the phra.se 
"or render useless ll after tr.'c woro. ii('cestroy". l,vhich \'lOuld bring t.he 
article into line ~ith article ~7. His dele~ation was somewhat 
doubtful, however, about the other amendments submitted. It had 
~ympathy for amendment CDDH/III/G4 on the protection of the natural 
environment and welcomed amendment CDDH/III/67, \<Thich made specific 
reference to the prohibition of starvation of civilians as a method 
of v'arfars. In his view there was a threc"pronged approach to the 
question of preventing starvation. Firstly~ there was the 11 
comprehensive interpretation of the Protocol of Geneva of 1925

!/ Protocol of Geneva of 1925 for the Prohibition of the Use 
in War of Asphyxiating, Poisonous or other Gases, and of 
Bacteriological Methods of Warfare~ signed at Geneva. 17 June 1925. 

http:CDDR/III/SH.17


- 145  CDDH/III/S1=( .17 

banning the use of chemical weapons, so as to include herbicides. 
His delegation welcomed the recent ratification by the United 
States of America of the 1925 Protocol, which appeared to include 
a limitation of the use of herbicides to the area within and around 
military bases. It was essential to prohibit the wholesale use 
of herbicides. Secondly, relief should be given. and be permitted 
to be given, in circumstances where there was a threat to the 
civilian population. Thirdly, article lIS of the present draft 
Protocol should be used to prevent attacks on food and food~ 
producing areas. 

17. It might be asked whether that proposal was in cont~adiction 


to the use of blockades; which could cause hardship for the 

civilian population. However, the ~urpose of a blockade was much 

broader - mostly to prevent war material and raw material for 

military production from reaching the blockaded country·· and was 

not directed specifically a~ainst the civilian population. 


18. It had been arro:u(~d in cannex'ion i.rj th r;ucrrilla "iarfare that 
food should be denied to the civilian population, thereby denying 
it indirectly to the guerrillas. His delepation considered that 
practice to be ineffective because it was i~evitably the civilian 
population that suffered first. The soldiers were the last to be 
without food. His delegation therefore considered it undesirable 
to make exceptions such as those in amendments CDDH/III/67 and 
CDDHIIIII74 depriving objects indisnensable for the survival of 
the civilian population of immunity if used for military purposes. 
Such exceptions, it was felt. would dangerously undermine t~e 
legal protection of food, food~producing areas etc., as it (ould 
always be alleged that some little use was made by the military 
of those objects. His delegation doubted whether the marginal 
effects upon an enemy of attacks on food for the civilian 
population could justify such attacks. 

19. With reference to the question of objects shielding the enemy 
from attack, which had been raised in United States amendment 
CDDH/III/50, his delegation would understand an amendment which 
would permit the destruction of vegetation in areas around nilitary 
bases, but it could not accept that case as merely an example of 
permitted destruction. His delegation also had some difficulty 
with the expression Hin their ovm territory" used in amendment 
CDDH/III/50. Frequently sovereignty was disputed. However, his 
delegation understood a scorched-earth policy which was used to 
stop enemies invading a Party r s ovm terri tory. ':2hat wa:=; a deep'" 
rooted practice which should be taken into account. 

20. His delegation appreciated amendment CDDH/III/!19 as an attempt 
to broaden the scope of the article. However, he feared that its 
effect would be to qualify the protection given. He not('d that 
amendment CDDlI/III/67 did not include the Dhrase flt,uch as" 1"rhich 
he favoured. 
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21. He welcomed amendment CDDH/III/63 but felt that the value of 
fuel reservoirs for trucks, tanks~ etc. in war was such that 
belligerents could hardly give immunity t·o those objects. 
Similarly~ in amendment CDDH/III/28 the provi~ion that arterial 
roads were to be protected would also be open to exceptions~ in 
view of their military importance. 

22. His delegation supported the Finnish views on ecological 
warfare and felt that it ,""ould be useful to have some general 
reference to the problem in the Protocols. The total ban of 
herbicides was one of the most important measures in that connexion, 
and his delegation felt that the wording of amendment CDDH/III/64 
needed much improvement in order to be satisfactory. A refe~ence 
to the ecological balance would be preferable to placing a ban on 
the impairment of the natural environment. 

23. Mr. DIXIT (India) said that agreement on article 48 was most 
desirable. The words "essential" and "indispensable" were being 
frequently used in the amendments, but both words were somewhat 
vague. In fact, on close examination article 4R was itself 
loosely worded. The principle underlying the article needed to 
be strengthened. It was a mistake to consider articles 47 and 48 
identical; a distinction must be made between them. The important 
point to stress was that civilian objects should not be destroyed 
in any circumstances. There were occasions when civilian objects 
riould be used for military purposes, but when they were clearly 
identified as civilian, in the case, for example~ of stocks of 
grain and wheat, there was no room for doubt. His delegation was 
not in favour of listing examples under article 48, but was more 
concerned with laying down principles. 

24. His delegation supported the amendment in favour of protecting 
the natural environment (CDDH/III/64) and of the prohibition of 
chemical and biological weapons. It considered the Australian 
amendment (CDDH/III/49) an improvement on the ICRC draft and 
suggested that the words nit is forbidden to attack or destroy 
things or obj ects essenti.al to the survival of the civilian 
population" should be added. 

25. Mr. FISSENKO (Byelorussian Soviet Socialist Republic) said that 
realistic measures were needed for the protection of civilian 
populations in armed conflicts. A reference to the United Nations 
resolution on the definition of aggression should certainly be 
included in the Protocols; the preamble to draft Protocol I was 
gerhaps a good place for it. 
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26. It was only right and proper that humanitarian law should 
extend equally to all Parties engaged in conflict, regardless of 
who was the aggressor. The ICRC text of article 48 was on the 
whole a good basis for discussion. Amendment CDDH/III/64 was 
timely, since protection of the natural environment was essential 
to civilian objects~ both in peace and in war. As article 48 
made no reference to the use of civilian objects for military 
purposes, the m{rainian amendment (CDDH/III/7 4) served a necessary 
purpose. He considered it important and supported it. The 
experience of the Second World War, when Hitler's troops had used 
irrigation and other installations for military purposes, should 
be drawn on to ensure that the Committee's discussions were 
guided by practical realities. He did not support the inclusion 
of a reference to roads and highways in article 48, since they 
were, as a rule, used for military purposes. 

27. Mr. RABARY (Madagascar) said that, while his delegation fully 
approved of the ICRC draft of article 48, it also supported amend--' 
ments CDDH/III/13 and Add.l., CDDHIIII/28 and CDDH/III/64. The 
representative of the Democratic Republic of Viet.-·Nam had revealed 
the subterfuge concealed in amendments CDDH/III/50 and CDDH/III/67 
concerning a limitation of respect for the objects indispensable 
to the survival of the civilian population. 

28. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that it was his impression that those who wanted a text which 
covered civilian populations in all circumstances, and those who 
did not think that a feasible proposition, were prompted by the 
same idea, namely, maximum protection. Each side ~n a conflict 
natur.ally sought to gain military advantages. In formulating 
rules which could be applied, it was essential to be realistic. 
He was against those who wished to replace the text of article 48 
by another but he supported the replacement of the word "namely" 
by "such asIY, since it was impossible to draw up an exhaustive 
list to cover every eventuality. 

29. Amendment CDDH/III/64 was of paramount importance, since the 
protection of the natural environment was vital. It should be 
included in article 48 or it could be placed in article 33 as a 
general principle, though he thought the best place was article 48. 
With regard to amendment CDDH/III/28, he was not convinced that it 
would achieve what was being sought in article 48. It was only 
logical that roads, highways and communications netif/orks were 
strategic objectives in military conflict, and as such they could 
not be protected. 
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30. The definition of ap;grcssion ,ldop\;cc} by t;hl' fJnj\;f'rJ N~lt;inn;j 
General Assembl;y should. be' ensllrirwd tlG a prindplr: in trw 
Protocols. Aggression Ghould \1(' [ltoppl'(~ at trw source. but once 
it had started equal protection should be ~ivon to and received by 
all Parties in the conflict. In <lny ('vent" the positlon of tlw 
United Nations General Assembly on Clc;gression cou"ld not be ignort'd 
(see United Nations GenerClI Assembly reflOlution '13111 (XXIX):I ann(:x). 
Recognition of it would r,ivc C;V(,l1 !';rwlb,r prott)ction to nll 
concerned. 

31. Sir David mJGHF.~.~·-JI10RGAN (United King(loPl) [wi c'I that the: 
question with regard to article 48 was what it wns intended to 
cover. In the ICnC text, there wns ;} rcfernnC'(' to objcctc 
indispensable to the survivnl of civilian populations and in that 
context food anct l~ater were rnentionl)d as inc1 is;lC'nsab Ie. 1\ more 
exhaustive list could be drawn up but in the vi~w of his delegation 
the list was already complete. 1'0 replace the word I1namelyll by 
"such as" would introduce an cl(~ment of confusion. 1'he articlos 
were, after all, designed for commanding officers in the field and. 
for the sake of clarity. the precise scope of article liS should be 
defined. 

32. Mr. TODORIt (Yugoslavia) said that his delegation supported 
both the underlying principle and the wording of the IeRC text of 
article 48, but did not regard its provisions as of a limitative 
nature. It supported the an~ndments which sought to ensure the 
protection of thp environment. 

33. Mr. OCHOA TERAN (Venezuela) expressed his delegation's support 
for amendments CDDH/III/49 and CDDHJiII/64. 

34. Mr. HERCZEGH (Hungary) said t11at the H'!RC draft was acceptable 
to his delegation as a ba~is for discussion, but required some 
modification. In particular, he supported the proposal to replace 
the word "namely" by l'such as'l (CDDH/III/13 and Add.l). He could 
not agree with the view expressed by the United Kingdom represen··· 
tative; in practice; it was almost inevitable that gaps would be 
found in the list of protected objects~ however exhaustive that 
list was intended to be. 

35. His delegation supported the Ukrainian amendment (CDDH/III/74). 
It was glad to note that the idea in amendment CDDH/III/64 had been 
well received. No delegation had denied the need to protect the 
natural environment; the only criticisms made of the amendment had 
related to points of drafting. The sponsors. together with any 
interested delegations, would try to improve the wording of the 
amendment. the adoption of which would not preclude further 
consideration of the question of Drotection of the environment when 
article 33 of draft Protocol I was discussed. 
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36. With regard to the proposed inclusion in draft Protocol I of 
a reference to the definition of aggression adopted by the United 
Nations General AssemblY$ he said that when rules relating to 
jus in bello were drawn up account should be taken of international 
regulations concerning jus ad bellum, since the two were closely 
inter-related. Consequently, his delegation supported the USSR 
proposal for the inclusion of a reference to the General Assembly's 
definition of aggression in draft Protocol I. 

37. The CHAIRMAN declared the general discussion on article 48 

closed. The related amendments would be referred to the Working 

Group, together with the comments made by delegations during the 

discussion. 


38. He invited the Committee to take up, ad referendum, article 27 
of draft Protocol II. 

39. Mr. CRETU (Romania), introducing his delegation's amendment 
to article 27 (CDDH/III/12), said that it was designed to ensure 
greater protection for civilian objects in non'"international armed 
conflicts. The category of obj ects to be grantec~ such protectioll 
was the same as that covered by articles 47 and 48 of draft 
Protocol I. The reasons which had prompted his delegation to 
sUbmit the amendment were the same as those which had prompted it 
to submit amendments to the corresponding section of draft Protocol I. 

40. Mr. AMISSAH (Ghana) said that his delegation's amendment to 
article 27 (CDDH/III/28) was identical to the one it had proposed 
to article 48 of draft Protocol I. Si~ce it was generally accepted 
that .food and water supplies were indispensable to the survival of 
the civilian population~ it was only logical to provide protection 
for the means of communication, such as roads and bridges, which 
were used to transport such supplies. The Conference's task was 
surely to make war as difficult as possible; that was the spirit 
by which his delegation had been guided. 

41. Mr. MILLER (Canada) said that his delegation's proposal that 
article 27 should be deleted (CDDH/III/36) arose from its 
conviction that, if draft Protocol II was to represent an important 
evolution of humanitarian law, the effect its provisions would have 
on the sovereignty of States must be carefully weighed. In view 
of the fact that both parties to a non~international armed conflict 
were generally fighting on their own national territory, it would 
perhaps be inappropriate to suggest to them that they could not 
deal with certain objects as they saw fit. As the Canadian 
proposal might appear to run counter to the aims of the Conference, 
he wished to make it clear that his delegation was not in favour of 
attacks on the types of object in question. However, the situation 
in non-international armed conflicts was often very different from 
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that obtaining in international conflicts and it would be 
inappropriate to overburden draft Protocol II with provisions that 
were merely copies of those in draft Protocol I. 

42. Mr. HAHONY (Australia)3 referring to amendment CDDH/III/47 
to article 27, said that he had nothing to add to the comments he 
had made when he had introduced his delegation's amendment to 
article 48 of draft Protocol I (CDDH/III/49) at the Committee's 
sixteenth meeting (CDDR/III/SR.16). 

43. rllr. EL GHONEMY (Arab Repub lic of Egypt) said that the comments 
he had made when introducing amendment CDDH/III/63 at the 
Committee's sixteenth meeting applied also to amendment 
CDDH/III/62/Rev.l relating to article 27. 

44. The CHAIRMAN said that, in the absence of any objection, he 
proposed to close the list of speakers on article 27 of draft 
Protocol II. 

It was so agreed. 

The meeting rose at 12.25 p.m. 

http:CDDR/III/SR.16
http:CDDH/III/SR.17


- 151  CDDH!III/SR .18 

SUJI.1MARY RECORD OF THE EIGHTEENTH iI'1EETING 

held on Wednesday~ 12 February 1975~ at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

ORGANIZATION OF WORK 

1. The CHAIRMAN said that, contrary to his previous statement, 

Committee III would have to consider article 65 of draft 

Protocol I~ although articles 63 to 69 as a whole were not 

within its terms of reference. The time-limit for the submission 

of amendments to parasraph 2 of article 24 of draft Protocol II 

had reen fixed for noon on Friday~ 14 February, as it was for 

amen' ments to artic les 50 and 51. 


CONSj)ERATION OF DRAFT PROTOCOLS I AND II (CDDE/l) (continued) 

Draft Protocol I 

Article 48 - Objects indispensable to the survival of the 
civilian population (CDDH/l, CDDH/56) (continued) 

Draft Protocol II 

Article 27 - Protection of objects indispensable to the 
survival of the civilian population (CDDH/l, CDDE/56; 
CDDH/III/13 and Add.l, CDDH/III/62/Rev.l) (continued) 

2. The CHAIRMAN announced that representatives of five countries 
(Union of Soviet Socialist Republics, Ireland, United States of 
America, the Philippines and Canada) had put their names on the 
list of speakers for the ad referendum consideration of article 27 
and that the list was now closed. 

3. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that consideration of article 27 raised a question of principle. 
The question was, what was the purpose of draft Protocol II? 
Obviously, its essential object was to reduce the frightful 
effects of internal conflicts on the civilian population and to 
impose equal responsibilities on both Parties concerned. But the 
imposition of sanctions should also be envisaged. There could 
therefore be no question of deleting article 27, for that would 
be to endanger the civilian population and the objects indispensable 
to their survival. Whatever the point of view of the Parties to 
the conflict, it was essential to avoid reprisals being taken 
against civilian objects. His delegation therefore hoped that the 
text proposed would be retained, with the addition of the amendment 
proposed in document CDDH/III/13 and Add.l and the second part of 
amendment CDDH/III/62/Rev.l. 
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4. Mr. GILL (Ireland) said he regretted that he had not been 

able to make a statement during the discussion on article 48. 

He would like to deal with that article and article 27 together, 

since they had points in common. 


5. The Irish delegation~ like the Finnish and several other 
delegations, considered that article 48 should prohibit all forms 
of warfare which would harm the ecology of a country and might 
endanger the life of the population for several generations. 
The provisions of that article and those of article 27 should 
plainly and totally prohibit any endangering of the productive 
capacity of the earth and the quality of the air and water, 

"both 	inland waters and bordering seas. In order to avoid any 
question of proportionality, prohibition must be total. since the 

" world today possessed the means to cause damage that would be 
irreparable. 

6. His delegation considered that that prohibition should be 
extended to the entire territory of the Parties to the conflict. 
It did not, therefore~ share the opinion expressed by the Canadian 
representative at the seventeenth meeting (CDDH/III/SR.17) that 
such a prohibition would affect thesovereig"nty of States. Just 
as the exercise of property rights entailed obligations to others 
so international law imposed obligations towards other countries. 
The seas sometimes washed the shores of several countries, some 
"rivers 	flowed through several countries and the winds blew from 

one country to another. Such matters must be taken into account 

in articles 48 and 27. In any event. the~e could be no question 

of prohibiting the destruction of stocks to prevent them from 

falling into the hands of the enemy." 


7. Mr. REED (United States of America) pointed out that some of 
the problems raised in draft Protocol II were not dealt with in 
draft Protocol I. In his delegation's opinions draft Protocol II 
should be based entirely on the principle of the sovereignty of 
States within their own borders and should be limited to humanitar
ian considerations. He agreed with the Canadian representative 
that the wording of article 27 amounted to interference in the 
internal affairs of States. Those provisions should be modifi~d, 
for they were too broad. Their scope should be limited to a 
simple ban on starving out the civilian population. 

8. Mr. SORIANO (Philippines) recalled that at the first session 
of the Conference his delegation had emphasized that the Additional 
Protocols should respect the sovereignty of States. That applied 
more particularly to Protocol II, since it dealt only with the 
territorial jurisdiction of States and the activities of their 
citizens. The text submitted, however, seemed to encroach upon 
the field of internal jurisdiction. Since article I of draft" 
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iI'ul,o"ol II made a distinction between liarmed conflicts" and 
"situations of internal disturbances and tensionsil~ it was to be 
feared that States might give it false interpretations. As far 
as article 27 was concerned; his delegation approved of the ICRC 
draft and of the amendments submitted by Finland and Sweden 
(CDDH/III/13 and Add.l). 

9. Mr. WOLFE (Canada) said he considered that unless article 1 

was modified the provisions of draft Protocol II would be 

inappropriate to several types of conflict to ",Thich that Protocol 

would-apply. Protocol II as a whole must necessarily contain 

only provisions of a humanitarian nature. For example 3 ,though 

a State could not be required to treat rebels as prisoners of 

war, it should be possible to require it to treat them humanely. 

To be capable of being applied 9 the text as a whole should be 

simple~ and it should be limited to the banning of arbitrary 

treatment, acts of violence~ etc. 


10. Contrary to what the Soviet delegation seemed to think 9 there 

was no question of authorizing the destruction of civilian objects. 

The Canadian delegation was also in favour of reducing acts of 

violence~ but with due regard for the internal law of States. 


11. So far as concerned article 27 in particular) consideration 

could be given to the United States delegation's proposal that a 

ban be placed on attempts to reduce the civilian population to 

starvation. 


12. With reference to the Irish delegation's proposal, he said he 
doubt.ed whether a Government would take the risk of damaging the 
ecological structure 9 in view of the obvious danger of alienating 
the population. Rebels \\fOuld probably adopt the same attitude. 

13. Supporting the Philippine amendment he stressed the need for 
drawing up a really comprehensible text) for the possibility of a 
conflict comparab le to the American Civil War or the Spanish Civil 
War did not arise in that connexion. Self-determination was not 
the concern of Protocol II, which was concerned only with rebels 
seeking to overthrow a Government. That was why no text as 
complete as that governing international conflicts could be drawn 
up. Though the protection of civilians must not be neglected in 
conflicts of a non-international character, it would be inappropriate 
to lay down excessively detailed rules to achieve that. 

14. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) using 
his right of reply, said that Protocol II should in no case open 
the way to interference in the internal affairs of a State. The 
Conference should certainly not attempt to bind Governments:. which 
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would freely accept the Protocol and take account of it in their 
legislation. It was the task of the Committee to draw up articles 
in such a way as to avoid any possible loopholes or abuses. 

15. The CHAIRMAN said that the Working Party would have to 

consider elevel1:imendments to article 27 and the comments of 

delegations. 


Draft Protocol I 

Article 49 - Works and installations containin 
forces CDDH/l, CDDH/5; CDDH/III/4j CDDH/III/IO, 
CDDH/III/49, CDDH/III/59/Rev.l s CDDH/III/55, CDDH/III/74, 
CDDH/III/76 and Add.l j CDDH/III/79)* 

Draft Protocol II 

Article 28 ... Protection of ",.lorks and installations containing 
dangerous forces (CDDH/l)* 

16. Mr. VEUTHEY (International Committee of the Red Cross)j 
introducing article 49, said that the civilian works and installa
tions mentioned in the article required special measures of 
protection since, if they were attacked, the results could be 
truly catastrophic. The enumeration of the works was exhaustive, 
but it should be made clear in the English text that the 
generating statLons referred to were nuclear ones. The 
protection proposed was absolutely automatic and no distinction 
was made between militarys civilian or combined uses. The 
intention.of the article was not to protect the works~ but to 
avoid the release of dangerous force~. The protection was, 
however} subject to the condition that no military objective should 
be located in the vicinity of installations in question, in order 
not to increase the riskS; any attack should be launched in 
conformity with the provisions of article 50. In that connexion 
it should be remembered that Article 53 of the fourth Geneva 
Convention of 1949 prohibited any destruction of such installations 
in occupied territories. 

17. It should be pointed out that the protection provided for in 
article 28 of draft Protocol II, which corresponded to article 49 
of draft Protocol 13 was more summary and simply a compromise 
between the protection given to works or installations which had 
fallen into the hands of the enemy party and that relating to 
works and installations located in the national territory of a 
country. 

18. The CHAIRMAN invited the sponsors of amendments to introduce 
their amendments. 

* Resumed from the fourteenth ~eeting. 
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19. Mr. QUACH TONG DUC (Republic of Viet~Nam) explained that the 
purpose of his delegation's amendment (CDDH/III/4)~ based on 
article 49 a paragraph 1, of draft Protocol I and on article 28, 
paragraph 2, of draft Protocol lIon the same subject, was to 
replace the opening words of paragraph 2 of article 49, "The 
Parties to the conflict shall endeavour to avoid locating" by the 
words "It is forbidden to locate". The Parties to the conflict 
must not be permitted to take advantage of the inununity of works 
and installations containing dangerous forces in order to protect 
military objectives. It was understood, however, that military 
guard over such works and installations could not be regarded as 
military tactics depriving the installations of their iIT~unity. 

20. For that reason, the delegation of the nepublic of Viet-Nam 

considered that stronger and clearer wordine; was desirable. 


21. Mr. CRETU (Romania) said that his delegation had submitted 
an amendment (CDDH/III/IO) to paragraphs 1 and 2 of article 49 of 
draft Protocol I. The purpose of the amendment to paragraph 1 
was to ensure absolute protection for works and installations 
containing dangerous forces, since their destruction would have 
serious repercussions both on the civil population and on the 
natural environment. 

22. He therefore stressed that the prohibition should cover not 

only destruction. attacks and reprisals, but also any damage to 

such works and installations. 


23. Since in certain countries guard over such It.Jorl{s and 
installations was delegated to the armed forces in peacetime as 
in wartime, his delegation considered that a sentence should be 
added at the end of paragraph 2 to the effect that the enemy 
should not seize on that pretext to damage the works and 
installations in question. 

24. The Romanian delegation could accept the ICRC's texts of 
paragraphs 2 and 3 of article 49. 

25. The CHAIRMAN asked the Australian representative to introduce 
his amendment to article 49 (CDDH/III/49), adding that Australia 
also intended to propose a text on the protection of the 
environmeni which would constitute arti~le 49 bis and would be 
introduced after the general debate. 

26. Mr. MAHONY (Australia) pointed out that when the ICRC experts 
had dralfJn up the text of article 49, which was intended to protect 
the civilian population against the disastrous effects of the 
destruction of, or damage to, installations containing dangerous 
forces, they had taken tlt.JO different attitudes. Some of them had 
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considered that absolute immunity should be accorded to such 
installations, while others considered-that installations containing 
dangerous forces would certainly be utilised for the war effort 
and that consequently they would become a military objective which 
did not enjoy any immunity, Moreover, it \~ould be necessary to 
identify more completely the works and installations that should 
benefit from absolute immunity, since the ICRC draft mentioned 
only dams~ dykes and nuclear generatine stations. The Australian 
amendment (CDDH/III/49) was intended to provide that immunity 
should be given not only to the three kinds of installations listed 
in the ICRC draft j but also to all those whose destruction might 
cause serious harm to the civil population. An agreement to, 
that effect might be entered into between the parties for times 
of peace as well as for times of war. His delegation also believed 
that it would be unrealistic to forbid a party whose works and 
installations had been damaged or destroyed to take reprisals. 
However, paragraph 2 of the amendment referred to the ICRC's 
articles 50 and 51~ dealing with precautions to be taken before 
an attack. 

27. Mr. GENOT (Belgium), introducing the amendment 
(CDDH/III/59/Rev.l) to paragraph 1 of article 49 3 submitted 
jointly by his delegation and that of the Netherl'nds, said that 
the addition of the Hords !1 without prejudice to the rights of the 
High Contracting Parties in their own territories" was intended to 
safeguard, in specific terms, the right of the High Contracting 
Parties to manage and to develop their own territory in time of 
war as in time of peace, as also their right to use all their 
resources for their defence, without prejudice, vis-a~vis their 
own natio~als, to respect for the human rights which were 
maintained in time of war, and, vis-a-vis the enemy, to the right 
existing in a period of armed conflict. 

28. The addition of the words "when the partial or total 
destruction of these objects would endanger the civilian population 
in the vicinity" was the result of balancing the humanitarian 
imperatives against the military necessities; such balancing was 
necessary in drawing up the rule in order to make it sufficiently 
realistic to have some chance of being respected. 

29. There were several possible positions regarding the objects to 
be protected. Firstly, there was the position of the ICRC, whioh 
favoured absolute and unconditional protection. That did not 
seem realistic. Another position was that protection would be 
withdrawn only if the obj~ct in question, having lost its civilian 
character, could be attacked with full respect for the rule of 
proportionality. Such a level of protection corresponded to that 
provided in article 46 and therefore seemed unnecessary. The same 
would hold good, by virtue of article 47, if protection was lost 
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simply because the civilian object was Chanl!,E:0 int.o a military 
objecti ve. The rule to be dra(VD up in the c-i_rcumstances must 
lay stress on the particular char~cter of the objects considered, 
while at the same time taking military requirements into account 
to as limited a degree as possib le. 'rl-w Be 19ian"'Netherlands 
amendment, which was along the same lines as the ICRC text of 
article 28 of draft Protocol II, was an ~tternpt to find what the 
sponsors hoped was a useful compromise between the 1CRC position 
and the other positions he had mentioned. 

30. r·1r. EL GHONEJVIY (Arab Repub lie of Egypt), speaking on behalf 
of the sponsors of amendments CDDH/II1/6S and CDDH/I1I/76 and Add.l 
to paragraphs 1 and 2 of article 49. said that the wordirig of that 
article should be as flexible as possible, since it was a key 
article of draft Protocol I. 

31. For that reason, an additional paragraph had been proposed 3 


to ensure that insta.llations did not lose their immunity through 

the introduction of means of protection. 


32. He stressed that the article should cover any new installations 
that might be produced by modern technology in the future. 

33. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) proposed 

the addition of a new paragraph to article 49 (CDDH/I1I/74). 


34.. The wording of that amendment W3.S more precise and it would 
strengthen articles 48 and 49 by indicating that the use of works 
and installations for military purposes would lead to the loss of 
their immunity. :v!oreover, the protection of civilian popula:tions~ 
as laid down in articles 50 and 51 on precautionary measures~ 
continued to be assured. 

35. Certain delegations had proposed amendnents to article 49 and 
also to article 4S, and had expressed the fear, mentioned by the 
French representative) that the instal12tions might be used for 
military purposes. The Ukrainian amendment tackled the problem 
lucidly and in conformity with humanitarian law. In essence, the 
purpose of the amendment was to l)revent the use for military 
purposes of the objects mentioned in articles 48 and 49, while 
upholding the full and complete immunity of works and installations 
containing dangerous forces s in order to protect the civilian 
population and the environment. 

36. He reminded the Committee of Soviet experience during the years 
of Hitlerite aggression and of the resolute struggle which had led 
to victory: during that struggle, the need to protect the civilian 
population had been borne in mind in the fiercest battles. Those 
lessons had not been forgotten and the Central Committee of the 
Communist Party had approved a decree relatin:", to the thirtieth 
anniversary of victory over Na~i Germany. 
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37. He expressed his gratitude to the delegations which had 
supported an amendment providin[,; realistically for the 
consequences of armed conflict in the contemporary age and took 
the requirements of humanitarian law into account. 

38. Mr. WOLFE (Canada) explained that the purpose of his 
delegation's amendment (CDDHfIII/79) KClS to introduce the idea of 
proportionality. In its existing form, article 49 did not take 
into account the fact tbat some works and installations containinG 
dangerous forces were civilian obj ects, 1.rhile others could be used 
for military purposes. Thus~ dams were often used as lines of 
defence~ and it might prove necessary to destroy them in order to 
expel the enemy. In submitting the amendment. his delegation 
sought to initiate a ~eneral discussion during which constructive 
suggestions would be ~ade on ways and means of protecting those 
works and installations. 

39. Mr. MAZZA (United States of America) ohserved that article 49 
forbade attacks on dams, dykes and nuclear generating stations, 
without any question of determining whether the attacks might 
release dangerous forces or provided certain military advantages" 
or whether the damage to the civilian population or to civilian 
objects was disproportionate to the direct military advantage 
anticipated. Under international law, an object could be 
legitimately attacked if it was being used for military ~urposes; 
it was possible - and even probable - that dams, dykes and nuclear 
generating stations would be used for those purposes. Moreover. 
it was impossible to say definitely that every attack on those 
installations would release dangerous forces or even that such 
~elease would endanger the civilian population. To be sure, his 
delegation did not under any circumstances want the civilian 
population to be endangered needlessly: nevertheless, protection 
of the installations mentioned in article 49 must not be used as a 
cover to gain military advantage. A total ban on attacks against 
those installations; even when they were used for military purposes 
and when the damage to the civiliari population was not dispropor
tionate to the military advantaF,e anticipated, could not be 
justified. 

40. Those installations should be regarded as military objectives 
if, owing to their nature or use 9 they contributed effectively and 
directly to the enemy's military effort or if, at any given moment, 
their partial or total destruction or their neutralization offered 
a distinct military advantage. The Unit eo States delegation 
considered that it was within the power of the Party to the conflict 
in possession of such installations to protect them by ensuring 
that they were not used for military purposes and were not thus 
converted into military objectives. 
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41. In conclusion 9 if paragraph 3 of article 49 of the ICRe draft 
were adopted as it stood~ the marking of works and installations 
containing dangerous forces should be so changed that it could not 
be confused with that of the hospital and safety zones specified in 
Article 6 of Annex I to the fourth Geneva Convention of 1949. 

42. Mr. DIXIT (India) said that he could fully support article 
49 of draft Protocol I. The works and installations in question, 
IN'hich were often monuments to the arts of peace erected with the 
aid of friendly countries and United Nations resources, were 
mostly used for non-military purposes and should be protected 
unreservedly. Moreover, he would like hydro-electric stations 
to be mentioned in paragraph 1. 

43. With regard to the various amendments submitted, he did not 

consider the Australian amendment to be explicit enough to be 

acceptable, but supported the Romanian amendment (CDDH/III/10), 

which distinctly improved the text of paragraph 1 of article 49. 

He could not support the amendment submitted by Belgium and the 

Netherlands (CDDH/III/59/Rev.l), since it restricted the scope of 

the article. On the whole. his delegation was against any amend

ments involving restrictions or exceptions to the rules set out 

in article 49, for if the destruction of dams, dykes and nuclear 

generating stations were to be made permissible in certain circ

umstances, the survival of the civilian population, which was the 

subject of article 48, could not be guaranteed. 


44. ~~r. REZEK (Brazil) said that his delegation had proposed to 
add to article 23 of draft Protocol II a text which was identical 
in substance with the Romanian amendment to paragraph 2 of 
artiole 49 of draft Protocol I (CDDH/III/10). He therefore 
supported the proposed addition and hoped that agreement would be 
reached on its wording. On the other hand, it did not seem 
difficult to reconcile that amendment with that of the Ukrainian 
Soviet Socialist Republic, since the question of the use of such 
installations for military purposes was altogether different from 
that of their military guard. 

45. Mr. JOVANOVI6 (Yugoslavia) said that the ICRC text served 
as an excellent basis for the wording of article 49 on worl{s and 
installations containing dangerous forces. Certain clarifications, 
such as those proposed by Romania (CDDH/III/10) and the co
sponsors of the amendment in document CDDH/III/65 s might be added 
to paragraph 2 of the article, so as the better to ensure the 
protection of such works and installations. Likewise, the idea 
expressed at the beginning of the amendment submitted by Belgium 
and the Netherlands (CDDH/III/59/Rev.l) should be retained, as 
the destruction of dams and dykes could sometimes be a means of 
defence when a country was attacked. 
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46. Mr. CRETU (Romania)~ referrinF to the Australian amendment 
(CDDH/III/49), pointed out that belligerent countries could hardly 
be required to reach agreement on means of protecting works and 
installations containing dangerous forces. Even if such an 
agreement were reached, it might well be asked what kind of 
protection would be given. Besides, paragraph 2 of that amendment 
seemed to imply that it would be permissible to attack such works 
and installations. 

47. After the explanations that had been given, he could accept 
the first part of the amendment sUbmitted by Belgium and the 
Netherlands (CDDH/III/59/Rev.l), but could not endorse the , 
proposal to add the words "when the partial or total destruction 
of these objects would endanger the civilian population in the 
vicinity", as the significance attached to those words could be 
interpreted as a condition under which an attack would be 
permissible. He could also support the proposal to replace the 
word. "namelyil by "such as" in paragraph 1, as well as amendment 
CDDH/III/65, which was similar to the Brazilian and Romanian 
amendments. On the other hand) he could not accept the Canadian 
amendment (CDDH/III/79), for the proportionality rule introduced 
a SUbjective criterion with regard to the possibility of attacking 
or destroying works and installations containing dangerous forces. 
He doubted whether the Ukrainian amendment (CDDH/III/74) was 
necessary in view of the wording of article 47. Finally, he could 
not support the United States amendment (CDDH/III/202), which 
merely supplemented the Canadian proposal. 

48. !VIr. GRIESZLER (Austria) said that, although the ICRC text 
of article 49 was an excellent compromise, it should be amended in 
some ways~ For instance, the proposal to sUbstitute the words 
!lsuch as" for the word i1namely" in paragraph 1 of article 49 should 
be adopted~ and in view of the proposed amendment to article 47 
(CDDH/III/57), the last sentence in paragraph I of article 49 should 
be deleted. 

The meeting rose at 12.25 D.~. 
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SUMMARY RECORD OF' I." HE NI~mTEENTH IlfiEF'rING 

held on Thursday~ 13 February 1975 9 at 10.25 a.m. 

Chairman: ~1r. SULTAN (Arab ReDublic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 49 - Works and installations containing dangerous 
forces (CDDH/l, CDDH/56; CDDH/III/4, CDDH/IIVIO, CDDH/III/46, 
CDDH/III/49, CDDH/III/59/Rev.l, CDDH/III/65, CDDH/III/74, 
CDDH/III/76 and Add.I, CDDH/III/79, CDDH/III/202) (continued) 

1. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) said 

that his delegation endorsed the ICRC's concern that article 49 

should regulate the protection of works and installations contain

ing dangerous forces: damage to or the destruction of which would 

be catastrophic for the civilian )oDulation. 


2. Stressing the vital importance of dykes in agricultural 
countries, he said that aggressors always tended to attack them 
in order to starve the civilian population. and referred, as an 
example, to the dylces which had been destroyed in the Netherlands 
during the Second World War by order of the Nazi Seiss Inquart. 
During the recent war in Viet-Nam, 561 sections of dyke had been 
either damaged or destroyed. in pursuance of a strategy disclosed 
in the I.F. Stone Review of 12 July 1965. It had ~een calculated 
that the bombing of the dykes in North Viet-Nam, carried out 
systematically with explosive and penetration bombs~ could have 
effects comparable to those of a hydrogen bomb: flooding of the 
delta, destruction of the summer and autumn rice harvest and the 
death of two or three million inhabitants by drowning or starvation. 
Those bombardments mostly carried out before the seasonal floods, 
were specially designed to cause underground fissures which would 
be difficult to detect, so that when the waters rose, they would 
infiltrate and enlarge the fissures J thereby increasing the danger 
of bursting and making the work of consolidation difficult. That 
system of influencing the degree of compactness of the soil had 
been denounced by Professor Yves Lacoste during an investigation 
carried out in North Vietr"Nam. 

3. The Pentagon had accused Viet-Nam of stationing anti-aircraft 
defence sites on the dykes 2nd theroby transforming them into 
military Objectives, but in fact the inhabitants of the country 
took the utmost care of the grass covering and did not allow water 
buffaloes to wander on the dykes. That explained the significance 
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of the last part of the 2,entencE: of the United States amendment 

to paragraph-l of article ~g concerning the prohibition to attack 

dykes" 3.D amendlYiE'nt whi c;--'. would r;i ve the aggressor the sovereign 

right to decide ~~ether his attacks against the life and living 

conditions of the pODulation were proportionate to the direct 

military advanta~e allegedly anticipated. 


4. His delegation therefore full~; endorsed the amendments 
submi tter'1 by tll2 RO!'1anian de legation (CDDHI III! 10) and by sixtec;L 
countries (CDDH/III/65), which stipulated in absolute terms that 
dykes should always be protected ~nd that the establishment of 
installations designed to protect those objects should not deprive 
theM of their immunity. 

5. Mr. CASTREN (Finland) said that his delegation regarded the 
text of article b9 submitted by the ICRe as a good basis for 
discussion. 

6. His delegation could also accept the two Romanian amendments 
(CDDH/III/IO), although the second one might require some 
clarification. The English text of the latter departed slightly 
from the original Frenc~~ the term "garde nilitaire" having been 
translated as "military protection" ("protection militaire"), 
which was broader and vaguer. In his view~ the French term 
probably meant a small group of soldiers armed with light weapons~ 
~s in the case of protection for medical units in Article 22 of the 
first-Geneva Convention of 1949. The amendment submitted by the 
Republic of Viet-Na~ (CDDH/III/U) was based on a principle which 
he endorsed. The words 1Ishall endeavour" in paragraph 2 of the 
ICRC's draft should be interpreted as condemning any abuse. 
Similarly, the principle on which the Ukrainian amendment 
(CDDH/III/74) was based could be accepted as a general principle~ 
but his dele.gation considered that the sanctions in cases of abuse 
provided for in that amendment were too strict, since they did not 
take into account the various desrees of gravity of violations. 
His delegation thought that the other amendments were unnecessary, 
and pr~ferred the IeRC text. 

7. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that the two schools of thought which were evident throughout tho 
Commi ttee I s deliberations ],ITere also apparent in the discussion of 
article 49. The text submitted by the ICRC seemed to offer 
possibilities of a compromise, in that it took into account both 
the need to protect works and installations containing dangerous 
forces and the realities of possible abuse. It provided a basis 
for str2ngthening the protection of those objects, the destruction 
of which could have disastrous donsequences, particularly for small 
countries, and might even affect countries which were not involved 
in the conflict. His delegation was therefore in favour of the 
ICRC text. 
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8. With regard to the amendments, he drew attention to the 
proposal of the Ukrainian Soviet Socialist Republic~ which 
emphasized the need for full protection and restriction of abuse 
and could playa part in the compromise that was being sought. 
The Finnish representative had said that the sanction provided for 
in that text was insufficiently precise in that it did not 
differentiate between degrees of gravity of abuse: he himself did 
not share that view and 9 in any case, abuse would not cancel out 
the protection provided' for in articles 50 and 51. 

9. Amendment CDDH/III/76 and Add.l, submitted by several Arab 
States, was sensible: it was impossible to give a complete list 
of the objects in question since their number increased daily with 
the advance of technology. Amendments CDDH/III/IO and CDDH/III/65 
were also acceptable. Possibilities for a compromise seemed to 
be emerging, and he hoped that a working group would be able to 
combine amendments CDDH/III/IO~ CDDH!III/65, CDDH/III/74 and 
CDDH/III/76 and Add.l in a single text. 

10. Mr. EL-MISBAH EL SADIG (Sudan) said that his delegation 
supported amendments CDDH/IIII76 aDd Add.l and CDDH/III/65. The 
former made paragraph 1 more flexible and enlarged its scope so 
that it could apply in future to objects which were as yet 
unforeseen. Amendment CDDH/III/65 met a vital need: if the 
objects in question were to be granted full immunity, it was only 
natural to extend that immunity to installations erected solely to 
ensure defence of the objects, since their purpose was non-military 
and they were intended exclusively to protect the life and living 
conditions of civilian populations. 

11. . Mr. BLIX (Sweden) said he wished to compare articles 47, 48 
and 49, which were in fact complementary. Article 49 provided 
for the immunity and protection of certain categories of works and 
installations which were not ~overed by the preceding articles and 
damage to or the destruction of which would endanger the civilian 
popula tion ,,. as had already occurred in a number of instances. 
Technological advances would obviously increase the number of those 
costly installations~ which contributed to the production of 
consumer goods, but might also 1)rove to be sources of disaster if 
they were damaged or destroyed. Belligerents might be tempted to 
threaten their destruction as a means of blackmail. They night be 
of a certain value for the war effort, since they might contribute 
to industrial production,for example, munitions. Their destruction 
by a party on its own territory in the face of an invading enemy 
was different. Such action could be part of a scorched earth 
policy; their protection might require defensive military 
installations to be set up in their vicinity. 
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12. The Swedish delegation was prepared to accept the ICRC dr~ft 
without any change. Nevertheless, it did not reject the under
lying motives of some of the amendments;; although it was still 
sceptical concerning the value of others. The purpose of amend~ 
ment CDDH/IIII76 and Add.l was to replace the word "namely" in 
paragraph 1 by the words Hsuch as", in order to broaden the scop~ 
of immunity. But as the United Kingdom representative had pointed 
out" at an earlier meeting, if the number of categories to be 
protected were increased, it would be more difficult to strengthen 

I 	illllTluni ty. It would therefore be wiser to grant a considerable 
, 	degree of immunity to limited categories of installations than to 

provide a lesser degree of immunity for many categories. With 
regard to amendment CDDHiLl:I/:))Il'i.ev.l., he pointed out that 

J article 27 of draft Protocol II already contained wording similar 
to one point that was proposed in the Belgian and Netherlands 
amendment. He understood that point which sought to limit 
protection explicitly to cases where destruction would cause grave 
losses to the civilian population. If the purpose of that amend
ment was to allow the destruction of the works and installations 
concerned in pursuance of the scorched earth policy, the wording 
was perhaps not entirely adequate, and a more precise text should 
be drafted. He considered that amendment CDDH/III/79 might render 
the entire article inoperative. Amendment CDDH/III/202 could have 
the same effect and ~ moreover, introduced the idea of proportion'~ 
ality. The Ukrainian amendment could have the effect of neutraliz~ 
ing the article or of weakening its meaning. It was not clear 
what was meant by the term "for military purposes li 

: for example, 
some of the electricity produced could be used for military 
purposes. Would that mal{e the dam a permitted target? Amendment 
CDDH/III/4 submitted by the Republic of Viet~Nam was too absolute: 
the Power.to which the territory belonged might well fear that the 
enemy would not respect the objects in question and install means 
of defence in their vicinity. But it would be quite different if 
a factory producing war material were to be set up in the vicinity 
in order to benefit by the immunity granted to an installation. 
Amendments CDDH/III/IO and CDDH/III!46 were more reasonable, 
although amendment CDDH/III/IO went rather too far: a distinction 
should be drawn between attacks with a view to destruction and 
simple sabotage which might have no effect on the surrounding area. 
Amendment CDDH/III/49 entailed a different approach, but its 
efficacy was doubtful: ag~eement between two countries was never 
easy, even in peacetime, and was certainly more difficult in 
wartime. 

13. Mr. WOLFE (Canada) said that the presence of arms intended 
for the defence of installations containing dangerous forces might 
lead to misunderstandings during military operations. Such 
defensi ve arms must not endanger the immunity of the "lorks. More~ 
over, the list of objects should not be unduly expanded, but should 
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be limited to those whose destruction would have catastrophic 

results. Some delicate problems 'were involved. For instance, 

dykes were often used as lines of communication: "'That would the 

situation be if military vehicles used them for military purposes~ 


however limited? Such use should not necessarily entail the 

destruction of those works, but it might result in their becoming 

the object of attack. Amendment CDDH/III/74 could serve as a 

basis for provisions giving extensive protection. 


14. Mr. DENEREAZ (Switzerland) drew attention to the importance of 
article 49 of draft Protocol I and article 28 of draft Protocol II, 
especially for the future, His delegation could not support the 
principle of proportionality~ but recognized that military 
necessity was not to be brushed aside. The ICRC text served as 
a sound basis for discussion~ but could be improved without 
prejudice to its intent. Objects containing dangerous forces we~e 
part of a country's infrastructure~ and in peacetime the population 
had to be protected from disasters arising from ruptures and 
explosions. The problem was a serious one, since the number of 
works and installations containing dangerous forces was increasing. 
In wartime~ there was a temptation to attack such installations, 
since the active life of a country depended on them, but their 
destruction could far exceed the strategic aims involved. 
Accordingly, attacks on such installations must be formally banned~ 
in accordance with the intention of the ICEe. At the same time, 
the fact that the objects concerned contributed directly to the 
war effort led to ambiguities. ICRC experts would give their 
views on the desirability of instituting special markings for such 
installations. Indeed, he wondered whether it was possible to 
reach agreement on the protection of objects; as h~ saw it, 
protection should be confined to persons. 

15. Mr. EIDE (Norway) said that the guiding principle should be 
to provide for the maximum protection of persons, in other words, 
of the entire civilian population. The ICRC text prohibited 
attacks on objects. He supported the principle set forth in 
·amendments CDDH/IIII65 and CDDH/III! 10, namely, that the prohibition 
to attack continued to exist even if the installations were under 
military protection. 

16. He considered that the Ukrainian delegation went too far in 
its amendment (CDDH/III/74): everything should be done to prevent 
disasters. He could not support the texts proposed in amendments 
CDDHIIII/49 and CDDH/III/59, but advocated adoption of the ICRC 
text, with the Romanian amendment (CDDH/III/IO) and the joint 
amendment of the Arab countries (CDDH/IIII76 and Add.l). The aim 
was to achieve a high degree of immunity for a limited list of 
objects, and the ICRC text met that requirement. 
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17. Mr. FISSCNKO (Byelor~ssian Soviet Soci~list TIenublic) said 
that the ICRC text served as an excellent basis for discussion, 
since it prohibited the destruction of" works and installations 
containing dangerous forces~ such as dams:; dykes~ and nuclear 
gener~ting stations, and provided for the marking of such objects. 
But article ~9 presented by the ICRC, like article 48, neglected 
one important point, that"of the situation prevailing in the event 
of use for military purposes. The experie~ce of many countries 
showed that such situations could occur. Guidance could be 
derived from articles ~6 and 47. under which thd protection of 
p~rsons and civilian objects wa; assurert so long as the{~"~~vilien 
character was meintained; other,,!ise, they lost their immunity. 
That concept should be set out clearly in article 49. The 
Ukrainian delegation's a;;}endrr:ent (CDDH/llIi74) was a compromise 
that merited study. Other amendments followed 2. similar line of 
thought (amendments CDDH/IlI/79, and CDDH/III/202) but were worded 
less clearly, and ",ere inferior to the Ukrainian amendms:1t. He 
also expressed interest in amendments CDDH/III/IO, CDDH/III/65 and 
CDDH/III/76 and Add.l, which might be combined with that of the 
U1<;!,ainian delegation. 

18. Mr. AGOES (Indonesia) said that in his view article 49 was 
closely linked with article 48. Dams, dykes and nuclear generating 
stations were objects of vital importance, and their destruction 
would have an effect almost as serious as that referred to in 
article 48. Such objects should be protected and shielded against 
attacks and destruction. The United States amendment (CDDH/llli2C2) 
acknowledged"that an attack on those installations was permissible 
if the damage inflicted would not be disproportionate to the direct 
military ~dvantage anticipated. That concept was debatable, since 
it was subject to the jJersonal interpretcction of military 
commanders, but his delegation had no formal objection to the 
amendment. He supported the lCRC's views concerning the proximity 
of military objectives to the protected objects (article 49, 
paragraph 2), and was in favour of amendments CDDH/III/IO and 
CDDH/III/65, which might be combined. in a second sentence to be 
added at the end of paragraph 2. Paragraph 3 seemed to be 
acceptable in its €xistin~ form. 

19. Mr. REED (United States of America) said that the discussion 
had revealed two trends of opinion: for some ~ irnrnuni ty t"las 
absolute and for others it was qualified, since it ceased to exist 
in the case of use for military purposes. The question arose) what 
would happen to nuclear ~enerating stations supolying the factories 
of a whole country? In his opinion. the situation would be different 
if the object destroyed did not rele~~e dangerous forces. He was 
prepared to accept a compro~ise. He could ~lso accept a drnftin~ 
amendment to article 49, paracr2.ph 1: in the French text, the words 
l
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"telles que" "rould be used, "'7ith reference to reprisals, he 
wished to know what was the real purpose of those who wanted them 
to be prohibited. It was necessary to be careful in choosing terms 
to be certain that they were used correctly. The rule permitting 
reprisals encouraged the Parties to the conflict to c_omply with the 
law. Reprisals were used against adversaries who violated the 
international rules of war. Accordingly, those who claimed to have 
had reprisals inflicted upon them must be admitting that they were 
guilty of illegal acts. He did'not really believe that they 
intended such an admission but were using the term loosely. The 
victims of illegal acts could take action against objects of the 
adversary. In his view such reprisals should be carefully 
considered as an important deterrent to illegal acts. ' 

20. Miss AHMADI (Iran) said she found the ICRC text satisfactory. 
She agreed with the delegations of Belgium and the Arab Republic of 
Egypt that it was justifiable for a Party to a conflict to take 
steps to put out of action objects on its own territory. She also) accepted the use of the expression "such as" in article 49. The 
idea of proportionality expressed in amendment CDDH/III/202 was 
defensible, but the application of such a rule would raise awkward 
questions of competence. She was in favour of article 49~ 
paragraph 2, with the addition of a new sentence expressing the 
idea presented in amendments CDDH/III/IO and CDDH/III/65. 

21. Mr. MAHONY (Australia) said he hoped that an agreement 'could 
be reached on a provision intended to spare the civilian population 
the disastrous effects of certain acts of destruction. The objects 
mentioned in article 49 would certainly be obj ective,s ~ and attacks 
on them might lead to reprisals. The ICRC draft prohibited ~uch 
reprisals. Amendment CDDH/III/IO submitted by the delegation of 
Romania introduced the words i1such as", and that extended the list 
of objectives. The list should not be exhaustive. The provision 
concerning general protection contained in amendment CDDH/III/IO 
,..as acceptable. He accepted amendment CDDH/III/79 on proportion
ality submitted by the Canadian delegation, as well as amendment 
CDDH/III/202 on the same lines submitted by the United States of 
America. He also supported amendment CDDH/III/74, submitted by the 
delegation of the Ukrainian Soviet Socialist Republic, whict offered 
the possibility of greater protection for the objects referred to 
in article 49. 

22. Mr. EL GHONEMY (Arab Reptiblic of Egypt), referring to the 
Jnited States amendment (CDDH/III/202). stressed the risks that the 
civilian population would incur as a r~sult of any degree of 
tolerance, and urged the need to maintain the clause prohibiting 
reprisals. 
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23. His delegation was in favour of the amendments proposed by 

Romania (CDDH/III/IO) and by Belgium aAd the Netherlands 

(CDDH/III/59/Rev.l). 


24. Mrs. DARInmA (r10ngolia) said that the TCRC draft provided a 
good basis for discussion" 

25. She thought that the Austr8.lian amendment (CDDH/III/49) 
inviting the High Contracting Parties to "agree, in time of peace, 
on means which will provide protection against unwarranged attacks 
on works and installations ... and to "agree) in time of armed11 

conflict, on means by which ... such works and installations ~h~ll 
be immune from attack" would be difficult to apply in practice)
since for want of a clear definition of that principle, each of 
the Parties would be free to choose how to interpret it. The 
question was whether a bilateral, multilateral or international 
agreement was meant~ or an agreement between all the Parties to 
the Geneva Conventions. If the amendment was adopted~ precise 
criteria on that point would have to be established. 

26. Amendment CDDH/IIIi59 /Rev.l was acceptable in pr'inciple? but 
should be made more precise, so that it could not be interpreted 
in the sense of the principle of proportionality. 

27. The Canadian amendment (CDDH/III/79) and the United States 
amendment (CDDH/III/202), under which the possibility of serious 
damage _to the ciyilian population could be justified by tbe 
principle of proportionality, were unacceptable. 

28. In the Romanian amendment. (CDDH/III/IO), the notion of 
"military~protection" was too vague and ~equired clarification. 

29. The amendment by the Ukrainian Soviet Socialist Republic 
(CDDH/III/74) offered a useful compromise text containing a new 
norm of international law which ~!as of special interest to the 
developing countries. 

30. Her delegation supported the amendment submitted by the Arab 
countries (CDDH/IIII76 and Add.l). 

31. Mr. Moun Seun JANG (Democratic People's Republic of Korea) 
said it was essential that the civilian population and civilian 
objects should be protected and not made the object of reprisals. 
He mentioned in that connexion the destruction and bombardments 
carried out by the imperialist forces of the United States of 
America as reprisals durin-g the Korean v,ar. The prohibition of 
reprisals should be clearly stated in article 49. He supported 
the Romanian amendment (CDDH/III/IO). 
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32. Mr. FISCHER (German Demqcratic Republic) stressed the need fer 
previding cemplete pretectien fer werks and installatiens whese 
destructien weuld cause serious damage to the civilian population. 
The ICRC text previded a geed working basis from that point of view~ 
particularly paragraph 13 which was entirely in accerdance with 
international humanitarian law. 

33. He was against the amendments submitted by Canada and the 

United States ef America (CDDH/III/79 and CDDH/III/202)~ according 

to which the destruction of such works and installations might be 

permissible when justified by the military advantage to be derived 

therefrom. 


34. He supperted the amendments submitted by the Ulcrainian 

Seviet Socialist Republic (CDDH/III/74), the Arab countries 

(CDDH/III/76 and Add.l) and Remania (CDDH/III/IO). 


35. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) stressed 

the value ef his delegatien's amendment to. article 49 (CDDH/III/74) 

as a cempromise. 


36. Referring to the objectiens raised by the representative ef 
Sweden, he drew the Committee's attentien to. the pretective 
measures previded fer in the subsequent articles ef draft Pretocel 
I, particularly article 50~ and to. the Australian amendment 
proposing a ne"" article ~9 bis (CDDH!III/60) which his delegation 
supported. 

37. His delegatien also. supported the amendment t~ article 48 
submitted by Czecheslevakia~ the German Democratic Republic and 
Hungary (CDDH!III/64) . 

38. Mr. AJAYI (Nigeria) said that the' ICRC text ef article ~9 was 
in the main acceptable. On paragraph 1, he supperted the amendment 
submitted by the Arab ceuntries (CDDH/III/76 and Add.l) but was 
against the Canadian amendment (CDDH/III/79), which was too 
sub j e c t i ve . 

39. He supperted the amendment submitted by the Ukrainian Soviet 
Secialist Republic (CDDB/III/74), which represented a sound 
compremise text, as well as amendment CDDH/III/65) which strengthened 
the protectien envisaged. 

40. The CHAIRMAN declared the debata on article 49 closed. The 
article would be referred back to the Working Group. together with 
all the amendments submitted. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF 'HlE 'l'WENTIETH MEETING 

held on Friday, 14 February 1975~ at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 49 bis - Protection of the natural environment 
(CDDH/56; CDDH/III/60) 

1. The CHAIRMAN called upon the representative of Australia to 

introduce his amendment~ which was to add an article ,49 bis to 

draft Protocol I (CDDH/III/60). 


2. Mr. MAHONY (Australia) said that his delegation hoped that 

article 49 bis was worded in such a way as clearly to prohibit 

any action detrimental to the natural environment~ whic~ must be 

protected to meet the future needs of mankind. The adoption of 

the article might well fill a gap in humanitarian law applicable 

in armed conflicts. 


3. At previous meetings s several delegations had subscribed to 
the principles laid down in the Australian amendment (CDDH/rII/60); 
an example was to be found in amendment CDDH/III/64, submitted by 
Czechoslovakia, the German Democratic Republic and Hungary. 
Furthermore, the Union of Soviet Socialist Republics had submitted 
to the United Nations a draft Convention on the prohibition dr 
actio'n to influence the environment and climate for military 
and other purposes incompatible with the maintenance of 
international security, human well-being and health (see United 
Nations General Assembly resolution 3264(XXIX), annex). The 
draft Convention applied to the territory of a State as well as to 
that of its neighbours. The Australian proposal was more limited 
in scope and concerned only armed conflicts, so that it did not 
in any way duplicate the USSR draft Convention. 

4. The Australian proposal could certainly be improved, if only 
with regard to the use of the words "to despoil". His delegation 
would welcome any constructive proposal to modify the wording of 
its amendment and would even be willing to place the article 
elsewhere, if that would give satisfaction to the delegations 
which had said that they would prefer it to for~ a new paragraph 
of article 34 or article 48. 
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5. Mr. GILL (Ireland) suppor.ted article 49 bis as introduced by 
the Australian delegation. He thoughL however, that the wording 
should be slightly altered to reflect the position of the 
Canadian representative. The latter had stated that the idea of 
a country's right to use techniques of warfare on its own 
territory made little sense. He was convinced that the protection 
of the environment should not be a matter for the adversary alone, 
but also ror the High Contracting Party itself s because in the 
event of national conflict or fratricidal war a country might 
resort to methods such as defoliation or the use of herbicides. 

6. He drew the Committee's attention to resolution 2603 A (a) 
and (b) (XXIV); adopted by the United Nations General Assembli 
on l6-December 1969 j in which that Organization recognized 
inter alia~ that the use in international conflicts of any 
chemical agents of warfare - chemical substances~ whether gaseous 3 

liquid or solid - was contrary to the generally recognized rules 
of international law, by reason of their direct toxic effects on 
man, animals or plants~ as also any biological agents of warfare 
which might cause disease or death in man. animals or plants. 
His delegation had voted in favour of that resolution and his 
attitude in the Committee was the same as it had been in 1969. 

7. Mrs. BINDSCHEDLER-ROBEH'I' (International Committee of the 
Bed Cross) asked the Australian representative whether the actions 
mentioned in article 49 bis could and should bere~arded as grave 
breaches of the praft Protocol,; within the meaning of article 74, 
which stipulated that: "The provisions of the Conventions relating 
to the repression of breaches, supplemented by the present Section, 
shall apply to the repression of breaches of the present Protocol; 
including' that of the grave breaches. committed against protected 
persons or protected objects within the meaning of Article 2 (e)". 
She wondered whether the environment could be considered a 
"protected object n and~ in that case, whether a breach of article 
49 bis would constitute a breach of Protocol I. 

8. Mr. MAHONY (Australia) replied that article 74 dealt with a 
specific point - the repression of breaches. He therefore 
proposed that grave breaches should be listed in article 74 and 
that breaches of article 49 bis would conseq~ently be included 
in the list. 

9. Moreover, article 2(c) did not define either "protected 
persons" or "protected objects". 

10. Mr. BLISlICHENKO (Union of Soviet Socialist Republics) thanked 
tne Australian representative who had drawn the Committee's 
attention to the draft Convention on the protection of the 
environment submitted to the United Nations General Assembly at 
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its twenty-ninth session by the Union of Soviet Socialist Republics. 
Since the concept in article 49 bis proposed by Australia was the 
same as that embodied in the draft -Convention, his delegation 
gladly supported the Australian proposal. 

11. Nevertheless~ the USSR delegation thought ttat more precise 

wording was required to bring out the idea of protection of the 

natural environment; he considered that the amendment proposed 

by Czechoslovakia, the German Democratic Republic and Hungary 

(CDDH/III/64) would provide a solid basis for working out a 

satisfactory text. 


12. On the other hands h2 saw no need to list grave breaches in 

paragraph 3 of article 49 bis and suggested that the text should 

be retained as it stood. 


13. Mr. HERCZEGH (Hungary) pointed out that the differences 

between amendnlents CDDH/III/60 and CDDH/III/64 concerned matters 

of form and not of substance; the two texts could be brought 

into line before the Working Group began to discuss articles 48 

and 49 of draft Protocol I. 


14. Mr. CRETU (Romania) said he subscribed to the idea underlying 
the Australian proposal, since the protection of the natural 
environment was one of t~e most important problems of the present 
day. 

15. Nevertheless. he felt that paragraph 2 of article 49 bis 
should be broadened so as to make it more explicit :Cor attacks 
and reprisals. He supported the statements made by the USSR 
and Hungarian representatives. 

16. Mr. MUKHTAR (United Arab Emirates) said he was convinced 
that the natural environ:nent must be protected and that a cl~pse 
to that effect must be included in Protocol I. He was satisfied 
with the Australian amendment, subject to certain drafting changes. 

17. Mr. BLIX (Sweden) said he had already made his comments on 
the need of environmental protection when article 48 was being 
discussed. \<,Thi2.e welcoming the Soviet ini tiative at the United 
Nations, he considered that article 49 bis proposed by Australia 
should figure in Protocol I. 

18. He believed that too extensive a definition of all that 
could affect the environment was not desirable. The word 
"environment", which was not a precise term, should. he' suggested. 
be replaced by "ecological balance". Likewise the worj "despoil" 
could be replaced by "irreparable damage". 
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19. As to the first paragraph, he preferred the text of 
amendment CDDH/III/64. Indeed he could not see why a High 
Contracting Party should be allowed to carry out irreparable 
damage in its own territory which was likely to cause environmental 
damage also in other countries. To permit such damage was 
contrary to the concept of il one world". 

20. Mr. DIXIT (India) supported the principle contained in 

article 49 bis. In some cases environmental damage could be 

repaired within reasonable time; but in others it might last till 

after the war and produce effects which for long could prove 

irreparable. Since it was thus not easy to determine what 

damage was temporary and what was beyond repair) he supported 

the views expressed by the representative of Romania regarding 


. the broadening of the text of article 49 ?is. 

21. Mr. SORIANO (Philippines) supported the principle of the 
Australian proposal that all despoilment of the enviroriment should 
be prohibited. 

22. Mr. GRAHAM (Norway) said he did not wish to take a stand 
on article 49 bis for the time being. Furthemore" he asked the 
Australian delegation to explain to him why and on what basis~ in 
the text proposed, a High Contracting Party had the right to cause 
.destruction in its own territory in case of conflict and in the 
name of military tactics. He would also like to know whether 
a colonial army pad the right to destroy the environment of a 
territory it did not regard as its own. 

23. Mr& PASCHE (Switzerland) said that since the problem of 
environmental protection arose) he supported the representative 
of Sweden; he asked the Committee to draft a~ article which would 
not give rise to differing interpretations. He also expressed 
his agreement w.ith the term "ecological balance" proposed by 
Sweden. He shared the doubts expressed by Norway as to the 
right of a High Contracting Party to destroy the environment in 
its own territory, and he was therefore of the opinion that 
destruction of the ecological balance should be prohibited 
absolutely. 

24. In paragraph 1 he would prefer the words "methods and reeans 

of combat'l to the words iitechnique of warfare fi • 


25. Mr. MAHONY (Australia) thanked the representative of Norway 
for his comments. He noted that certain representatives had 
expressed the view that paragraph 1 of article 49 bis should have 
unlimited scope and not be restrictive, so as not tclleave each 
Party full and absolute sovereignty in its own territory in respect 
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of the protection of the environment. He hoped that article 49 

bis could be so amended by the Drafting Committee as to satisfy 

all those members of the Conunittee who had submitted comments 

and suggestions. 


26. Mr. WOLFE" (Canada) supported the principle contained in the 

Australian proposal. He doubted, however, whether such a 

compl~x problem could be solved in the context of one simple 

article in Protocol I. 


27. The CHAIRMAN suggested that article 49 bis proposed by 

Australia should be referred to the 1;!orking Group J so that the 

amendments and suggestions relating to it could be taken into 

account in drafting the final text. 


It was so agrecd~ 

Draft Protocol II 

Article 28 - Protection of works and installations containing 
dangerous forces (CDDH/l, CDDH/56; CDDH/III/12: CDDH/III/18, 
CDDH/IIl/36, CDDH/III/37, CDDH/III/46, CDDH/III/62/Rev.l 
and Corr.l and Add.l)* 

Article 28 bis - Protection of the natural environment 
(CDDH/56; CDDH/III/55) 

28. The CHAIRMAN called on delegations to submit their 

amendments to article 28 of draft Protocol II. 


29. Mr. CRETU (Romania) said that the amendment to article 28 
of draft Protocol II submitted by his delegation (CDDH/III/12) 
was substantially identical with the one it hdd proposed for 
article 49 of draft Protocol I (CDDH/III/IO). 

30. Mr. REZEK (Brazil) said that his delegation proposed in 
amendment CDDH/III/18 that the words "whenpver their destruction 
or damage would cause grave losses among the civilian population ii 

should be deleted from paraGraph 1 so as to confirm the absolute 
immunity which works and installations containin~ danGerous 
forces enjoyed under the provisions of article 49 of draft 
Protocol I. Furthermore, the protection of such objects should 
be even more extensive than during an international confli~t, since 
in the circumstances it was to the advantage of both Parties to 
protect their common heritage. 

31. His delegation also proposed in amendment CDDH/III/IB that 
the words "Nevertheless, an armed guard may be placed over these 
objects without prejudice to the prohibition laid down in 
paragraph 1 above" should be added at the end of paragraph 2. 

* Resumed fro~ the eighteenth meeting. 
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32. That amendment contained the same idea as the Romanian 
amendment, although it used the expression "armed guard" whereas 
the latter spoke of "military guard!1. 

33. Mr. CHENIER (Canada) said that his delegation's amendment 
(CDDH/III/36) proposed the deletion of article 28 for the same 
reasons as those it had advanced for deleting article 27. 

34. Mr. CASTREN (Finland) said that in amendment CDDH/III/37 
his delegation proposed that the words !1These objects shall not be 
made the target of reprisals!1 should be added at the end of 
paragraph 1 so as to bring the text into line with that of 
article 49 of draft Protocol I. He considered that the two 
Protocols should be identical on that point. 

35. Mr. MAHONY (Australia) said he did not think the provisions 
of article 49 proposed by his delegation were applicable in the 
case of internal conflict. He had therefore proposed a text for 
article 28 (CDDH/III/46) fairly similar to that of the ICRC. In 
paragraph l~ the word "namely" had been replaced by the words 
"such as". Furthermore, the Australian text prescribed that the 
Parties to the conflict should endeavour to avoid attacks on or 
the destruction of works or installations containing potentially 
dangerous or destructive forces, whereas the ICRC text expressly 
forbade such attacks. For paragraph 2, his delegation merely, 
proposed the insertion of the words liof the kind i1 after the words 
"in the immediate vicinity of objects". 

36. Mr. EL GHONEMY (Arab Republic of Egypt) said that the 
delegations of Iraq, of the Syrian Arab Republic and of his own 
country simply proposed in amendment CDDH/IIII62/Rev.1 and Corr.l 
and Add.l that article 28 shou~d have the same content as article 
49 of draft Protocol I. 

37. Mr. MAHONY (Australia) said that in amendment CDDH/III/55 
his delegation proposed the addition of an article 28 bis 
concerning protection of the environment. Destruction-Df the 
environment should be prohibited not only in international but 
also in internal conflicts. 

38. The application of those provlslons would naturally vary 
according to the class of armed conflict that the Conference 
decided to deal with in the context of Protocol II. Draft article 
28 bis raised the same drafting problems as article 49 bis. 
Furthermore 3 in view of the principle of the sovereignty of States, 
there could be no question of inserting in article 28 bis a 
provision prohibiting reprisals. 
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39. Mr. PASCHE (Switzerland) said that his delegation had already 
explained its position when article 49 was being considered. 
He wished 9 nevertheless) to return to the question of the 
precautions that should be taken by the Party to the conflict 
which possessed the installations containing dangerous forces in 
order that the risks and losses should be minimized. In the 
case of dams 9 for example) that Party should lower the water 
level so as to reduce the risks of damage. 

40. Mr. GILL (Ireland) said that he supported article 28 bis 

submitted by th~ Australian delegation. Furthermore, he would 

support any suggestions designed to protect the environment. 


41. Sir David HUGHES-MORGAN (United Kinr,dom) said that article 

28 bis should be drafted with the utmost care. The notion of 

reprisals had to do with international conflicts, and in the easel 

of internal conflicts what international law termed "reprisals" 

could well become "measures of retaliation". 


42. Mr. JOVANOVI6 (Yugoslavia) said that the Yugoslav delegation 

was in favour of the protection of victims of war as set forth 

in draft Protocol II. However, it considered that to a certain 

extent the Protocol went further than Article 3 common to the 

Geneva Conventions of 1949 as regards protection and that it 

internationalized certain provisions in that regard. 


43. The Yugoslav delegation therefore had reservations 
concerning those provisions as it considered that it was 
indispensable for the principle of sovereignty, the principle of 
the Don-interference in the internal affairs of a State and the 
principle of the territorial integrity of a State to be respected 
when the articles in question were adopted. 

44. His delegation approved the adoption of articles 49 bis 
and 28 bis on the protection of the natural environment ana-
considered that the objects mentioned in articles 27 and 28 should 
not be the targ0t for reprisals. 

45. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
he agreed with the Yugoslav representative that the provisions 
of draft Protocol II should respect the principle of non
interference in the internal affairs of States. He supported 
article 28 as proposed by the IeRe) and could accept the 
Australian amendment (CDDEI 111/ 46) to replace the word Yi nar:1ely" 
Jy "such as". On the other hand, the expression "shall endeavour 
to avoid attacks on" in the text proposed by Australia restricted 
the scope of the article. He approved the idea contained in the 
Brazilian amendment (CDDH/III/18) which, however~ he did not 
consider really necessary in view of the Romanian amendment, which 
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expressed the same idea better. He also supported the Finnish 
amendment; since he believed that such facilities should not be 
the object of reprisals. Lastly. he found the Canadian 
amendrnent (CDDH/III/36) unacceptable; for the provisions of 
article 28 could only help towards accomplish~ent of the 
humanitarian task which was the object of draft Protocol II. 

46. With reference to article 28 bis proposed by Australia 
(CDDH/III/55); he said his delegction believed that provisions 
to safeguard the environment should find their place in Protocol II. 

47. Mr. CASTREN (Finland) said that while he approved article 28 
submitted by the ICRe, he also accepted the Romanian amendments 
(CDDH/III/12;. The idea contained in the second Brazilian 

. amendment (CDDH/III/IG) was excellent, but he feared that the 
expression "armed guard" might be interpreted to include air 
defence. He therefore preferred the words "military guard" 
contained in the second Romanian amendment. 

48. Although approving in substance the article 28 bis, 

proposed by Australia~ he urged the utmost caution in drafting 

the final text. 


49. Mr. BLIX (Sweden) said he approved the amendment proposed 

by the Ar~b Republic of Egypt, Iraq, Mali and the Syrian Arab 

Republic (CDDH/III/62/Rev.l and Corr.l and Add.l). but 

considered that ,the words "without prejudice to the rights of a 

High Contracting Party" should not appear in article 28. On 

the other hand, he could not accept the Canadian proposal 

(CDDH/III/36) to delete the phrase altogether because, in an 

internal conflict, works and installations containing dangerous 

forces might be used for black~ail. He accepted the 

Australian proposal (CDDH/III/46) to replace the word "namely" 

by "such as", but thought that the amendment as a whole was too 

weak. Conversely, the Romanian amendment to article 49 of draft 

Protocol I (CDDH/III/IO) and article 28 of draft Protocol II 

(CDDH/III/12) perhaps went too far. 


50. He did not share the United Kingdom representative's 
misgivings concerning the notion of reprisals. One of the parties 
to a conflict might resort to reprisals even in an internal 
conflict~ so draft Protocol II should contain a provision on the 
subject. As to the Romanian and Brazilian amendments, the 
expression "defence installations il might perhaps be preferable to 
"military guard" or "armed guard li 

• 

http:CDDH/III/SR.20


- 179 - CDDH/ III! SR. 20 


51. Mr. HERNANDEZ (Uruguay) said he wished to refer to a 
particular aspect of article 28 .. Referring to a very large 
hydro-electric power station which Uruguay was planning to build 
with a neighbouring country~ he said the example showed that such 
works should be protected since they affected the future of 
several countries. The Romanian amendment seemed excellent in 
that respectJ for to some extent it authorized the protection of 
such installations and prohibited their use for military purposes. 

52. With reference to draft article 28 bis, he said that his 
delegation, like others; recognized that any harm to the 
environment might have an impact in bordering countries; , draft 
Protocol II, however~ concerned only the territory of a given 
State. 

53. Mrs. DARIIlVlAA (Mongolia) said that the Working Group should\ 
consider the differences between article 28 of draft Protocol II 
and the corresponding article of draft Protocol I, since the 
practices and rules curren~ in international and internal law 
were not the same. Unless that was taken into a~count3 the 
Protocol would be inapplicable and might open the way to various 
forms of interference in the internal affairs of State. 

54. Mr. GRIESZLER (Austria) said he agreed in principle with the 
text proposed by the ICRC, but would like the word "namely" to 
be replaced by "such as". 

55. Mr. HASA (Jordan) said that his country wished to be 
included as a co~sponsor of the amendment presented by the Arab 
Republic of Egypt, Iraq, Mali and the Syrian Arab R~public. 

56. The CHAIRMAN suggested that the Committee should refer 
articles 28 and 28 bis, together with the relevant amendments 
and observations by delegations~ to the Working Group. 

It was so agreed. 

The meeting rose at 11.50 a.m. 
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SUMMARY RECORD OF THE TWENTY-FIRST MEETING 

held on Monday, 17 February 1975, at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/I) (continued) 

Draft Protocol I 

Article 50 - Precautions in attack (CDDH/l; CDDH/4l j CDDH/56; 
CDDH/III/3~ CDDH/III/lO, CDDH/III/13 and Add,l, CDDH/III/24~ 
CDDH/III/28, CDDH/III/79, CDDH/III/83, CDDH/III/203/Rev.l, 
CDDH/III/205, CDDH/III/207) 

1. The CHAIRMAN invited the Committee to consider article 50 of 

draft Protocol I 


2. IVIr. MIRH1ANOFFo'CHILIKINE (International Coromi ttee of the Red 
Cross) said that the purpose of article 50 was to lay down rules 
that supplemented the other provisions relating to the conduct of 
hostilities. They were therefore rules that had to be interpreted 
and applied in conformity with the provisions of Part IV, Section I 
of draft Protocol I. It was not the intention of the IeRC that 
those precautionary measures should introduce derogations or 
exceptions, 

3. Article 50 applied to the initiator of dn attack within the 
technical and limited sense of article 44, paragraph 2, whereas 
arti6le 51 was concerned with the party threatened by the attack. 
The two articles had been included in the same chapter because~ in 
practice, they were interdependent. What haf to be considered in 
the chapter was the incidental or accidental danger to civilians or 
civilian objects as a result of the hostilities themselves, for 
example in cases where the protected persons or objects were 
located in the immediate proximity of 0 or within the area. of ~ a 
military objective, the purpose bein~ to limit the danger or, if 
possible, to eliminate it in certain cases. Obviously, there was 
always a risk that any attack, even when directed against a clearly 
determined military objective, might affect the civilian population: 
it could arise from such factors as the configuration of t~e terrain 
(danger of landslide, or of ricocheting») the relative accuracy of 
the weapons used (relative dispersion according to trajectory~ 
firing range, ammunition used, condition of the equipment); 
meteorological conditions (the effect of the wind, of atmospheric 
pressure, of cloud); the specific nature of the military objec
tives (ammunition stores, fuel tanks) army nuclear stations); or 
the combatants' mastery of techniques (the standard of technical 
training and technical ability in handling weapons). 
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4. Article 50 laid down precise directives to ensure that 
combatants were aware of the need for attention, as the first 
sentence of paragraph 1 emphasized. The neasures enumerated were 
not alternatives but were complementary to each other at every 
phase of the attack. They were in two categories: the first of 
an objective nature~ included the duty of identification (para
graph 1 (a»~ of giving warning (paragraph 1 (c», and of choosing 
weapons and methods of attack (paragraph 2). -The seconds of a 
subjective nature, included the idea of proportionality (para~ 
graphs 1 (a) and (b» and the choicc between objectives (para
graph 3). - Other ~seful measures could have been included in the 
article, as was mentioned in the commentary on paragraph 2 of 
article 50 (CDDH/3, p.66). Admittedly the idea of proportionality 
called for the exercise of judgement on the part of combatants. 
It might be open to criticism~ since the combatants would have to 
strike a balance between civilian losses and military advantage; 
but the two values were not commensurate, 3.S had sometimes been 
pointed out. It had become apparent, in connexion with para
graph 1 of article 479 defining military objectives, that the 
concept of military advantage could weakeh the ~ffective protection 
of the civilian population; for, when interpreted and applied by 
the combatants, the concept of military advantage would almost 
inevitably be given a wide meaning. But the rules laid down in 
article 50 were stricter than those in article 47, since they would 
cause the combatants to cancel or suspend an attack if civilian 
losses were disproportionate. 

5. In order to balance humanitarian interests against military 
interests j it was also r:ecessary that the combatants should take 
"reasonable stepR" - an idea appearing in proposal II - which were 
to be based on humanitarian considerations; hence the importance 
of articles 71 and 72 of draft Protocol I. Furthermore it would 
appear to be more logical to include the notion of proportionality 
in article 50 than in article 46 (paragraph 3 (£». 
6. As to the level of cOITL'1land to which the provisions of 
article 50 were addressed, it should be borne in mind that at the 
sessions of the Conference of Government Experts on the Reaffirma
tion and Development of Intel'nationaJ. H'lmanitarian Law applicable 
in Armed Conflicts, it had been pointed out that those precau
tionary measures were vague. But in fact the ICRC had deliberately 
proposed a flexible wording for article 50 as it considered that it 
was for the parties concerned to make it more precise, in terms of 
the organization of their armed forces and of the kind of troops 
engaged. 
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7. Lastly. the IeRe constantly had to bear in mind the fact 
that the ideal was the complete elirrdnation" in all circurnstances ~ 
of losses among the civilian populatiorl. But to formulate that 
ideal in terms of an impracticable rule would not promote either 
the credibility or the effectiveness of humanitarian law. In 
order to estatlish a balance between the various factors involved~ 
the ICRC was proposing a limited rule the advantage of which was 
that it could be oGserved. 

8. The CHAIRMAN invited delegations wishing to introduce amend

ments to article 50 to do so. 


9. Mr. TRAN 'I'HIEN NGDON (Republic of Viet .. Nam) drew attention 
to the wordin~ proposed in his delegation's amend~ent (CDDH/III/3). 
His delegation was in favour of proposal I for paragraph I (a) 
of article 50~ as that proposal did not impose a definite 
obligation on the Parties to the conflict to identify military 
objectives when drawing up plans prior to an attack. That was 
a matter for the military staff. 

10. In the case of paragraph 1 (~)J the purpose of his 
delegation's amendment was to make it an obligation for the units 
responsible for the attack to establish in advance) on the spot3 
that the objective in question was a military one. The use of 
the word "endeavour il would make it possible to reconcile as far 
as possible the duty of the units responsible for the attack to 
ca:c'ry out an order frOfll their superiors with the protection of 
civilians and of civilian objects. 

11. Mr. CRETU (Romania) said that the first paragraph of article 
50 centained ideas and formulas which were entirely acceptable to 
his delegation; there were others, however; which it could not 
accept~ for example the proportionality rule ~eferred ~ in 
paragraph I (.§:.) and (!:!). 

12. His delegation had submitted its amendment (CDDH/III/IO) 
because it considered it natural that paragraph 1 (a) should define 
military objectives as well as stress the need to i~entify them. 
The words "if possible li should be deleted from paragraph I (b) in 
order to strCntthel~ the obli~ation to cancel or suspend an aItack 
when it had net been clearly established that the objective was 
not a military one or that the attack would cause losses ir 
civilian lives or damage to civilian objects. The warning in 
paragraph I (c) should be given in good time, by suitable and 
reliable means, in order to make it possible for the 
civilian population to be evacuated. 
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13. Mr. CASTREN (Finland) said that his delegation was able to 
accept the ICRC text for article 50; apart from the wording of 
paragraph 1 (b) s from whicllit proposed that the words iiif possible\! 
should be deleted~ (CDDH/III/13 and Add. 1). It was usually 
possible to suspend an attack "hen the objective in question was 
not a military one or when losses were disproportionate to the 
military advantages anticipated. At the XXIInd International 
Conference of the Red Cross; held at 'Teheran in November 1973 s one 
delegation had proposed th2.t those ambig'J.ous words should be 
deleted. Three amendments to the same 0ffect had now been 
submitted. In exc2ptionaJ circumstances where it was 
impossible to suspend or cancel an attack, certain Qitigating 
circumstances might be invoked, but it would be better not to 
say so explicitly in the Protocol. 

·14. YJr. REZEK (Brazil) explained that the purpose of his 
delegation's amendment (CDDH/III/24) was to remove two ambiguities 
from the wording of article 50. The words "if possible" raised 
doubts about the effectiveness of the rule in paragraph I (b) and 
should therefore be deleted. The obligation to suspend an 
attack would be strengthened if the words liif it becomes apparent" 
were replaced by the words "if they perceive". He also 
wondered whether the words !iif they perceive" in the English 
version fully rendered the meaning of the French "s'ils constatent!i. 

15. 	 Mr. WOLFE (Canada). introducing his delegation's amendment 

(CDDH/II~/79)s SBid that article 50 raised again the problem of 

formulating rules inspired by one type of warfare~ e.g. air 

bombardment, which woulL' b8 applicable to all forms of conflict, 

including for instance land warfare. Regarding paragraph 3, it 

was difficult to visualize when there was likely to be a choice 

between seVeral objectives each of which would provide a similar 

military advantage. 


16. Since absolute cert~inty ~as impossible, his delegation had 

thought it desirable ~o introduce the idea of reasonableness. 


17. Mr. FISCHER (German Democratic Republic), introducing his 

delegation's amendment (CDDH/III/83); said that the JCRC text 

contained some constructive ideas and provided a good working 

basis. Nevertheles~s he thought that paragraph I should be 

drafted with greater precision since the principal aim was to 

strengthen the protection of the civilian population and of 

civilian objects. There was no point in dealing at length in 

article 50 with any problems which might arises since articles 43, 

46 and 47 already went into the necessary detail. 
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18. In paragraph 1 (c) the words "they shall do everything in 
their power" seemed preferable to the words "whenever circumstances 
so permit" as they came nearer to the wording of Article 26 of 
the annex to The Hague Convention No. IV of 1907 concerning the 
Laws and Customs of War on Land. 

19. Mr. MAHONY (Australia) said that his delegation preferred 

the wording of proposal II for paragraph 1 (a) to that of 

proposal I~ which placed an absolute responsIbility on those who 

planned an attack. Proposal II, on the other hand~ established 

an objective standard. 


20. Paragraph 3 of article 46 also contained a reference to the 
rule of proportionality. That rule should be stated in Chapter IV~ 
entitled "Precautionary Measures"~ within Part IV of the Protocol~ 
under the heading "Civilian Population". His delegation attacbed 
great importance to a proportionality rule and would assist in 
every way it could in finding a generally acceptable wording 
that could be included in both article 46 and article 50. 

21. His delegation had proposed (CDDH/III/203/Rev.l) that in 
paragraph 2 the word "necessary" should be replaced by the word 
"reasonable" in order to align that paragraph on proposal II 
for paragraph 1 (a) of the ICRC draft. The replacement of the 
words "not to cause" by the words I1to minimize" was in accordance 
with the proportionality rule. Moreover. the latter wording 
was more realistic. 

22. ~W. A~JSSAH (Ghana») referring to his delegation's 
amendments (CDDH/III/28). said he thought it necessary to refer 
not only to the losses of the civilian population, but also to 
the hardships they might undergo. The second change proposed by 
his delegation was designed to make the wording more specific. 

23. Mr. EL GHONEMY (Arab Republic of Egypt) said he considered 
it would be premature to adopt a final text for article 50 at 
that stage in the discussion, since article 50 was closely linked 
to article 47. He would. however) give a brief account of the 
reflections of his delegation on.the ICRC text and of the reasons 
leading to the submission of the amendment in document 
CDDH/IIII205. 

24. In the case of paragraph 1 (a)~ which restricted the freedom 

of action of those planning or decIding an attack~ it would be . 

sufficient to refer to article 47 which dealt with the 

circumstances in which a military objective might be attacked. 
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25. Paragraph 1 (b) was in contradiction with paragraph 2 of 
article 47, which ensured virtually absolute protection for 
civilians, whereas paragrapn 1 (b) of article 50 implicitly 
allowed iilegal attacks in two cises: when cancellation or 
suspension of attack was impossible o and when the conditions of 
proportionality and military necessity were satisfied. 

26. 'I'he expression liin the immediate vicinityli in paragraph 2 
which did not appear in the French text, intrJduced a certain 
ambiguity into the article without necessarily ensuring the 
protection of civilians; for the loss and the damage had to be 
considered regardless of the geographic factor so long as the 
link of causality existed. 

27. The addition of the \!lords ilnamin~ a reasonable time limit'l 
was being proposed by the sponsors of the amendment because the 
effectiveness of the warning in paragraph 1 (c) of the IeRe text 
depended upon the inclusion of those words. -The fact that, in 
1956 i the British and French troops had respected that practice 
showed that the proposal was not a purely theoretical one. 

28. Sir David HUGHES-MOrGAN (United Kingdom). introducing his 
delegation's amendment ( CDmii tIII 207);l sa.id that article 50 was 
important because it contained instructions to military 
commanders concerning the implementation of the rules ziven in 
previous articles. Those instructions must be both realistic and 
clear so that th,ey could be easily understood. 

29. In the introductory part of paragraph I, his delegation 
propo'sed the replaccment of the word illaunchingli by the l<Jord 
liexecutionV/ ... since the obliGation continuecl throue;hout the attack) 
e.sih article 47 s ami did n8t ,,-pply only in t~e initial phase. 

30. With regard to t~e becinninc of paragraph 1 (a). both the 
United Kingdom text an~ the IeRC text were intende6~for "those 
who plan or decide upon an attack" j for they were the only people 
concerned. The United Kingdon delegation had adopted the 
wording of the second alternative proposed by the ICne iishall take 
all rea50nable steps to ensure ii since, in its opinion, the term 
"shall ensure l1 in the first alternative implied an absolute 
obligation which was not realistic. So far as the latter part 
of the same sub-paragraph was concerned, his delegation considered 
that it was often impossible ndt to cause incidental losses in 
civilian lives or damage to civilian objects) and that, in fact. 
the only aim of that sub-paragraph was to ensure the application 
of the proportionality rule. Consequently it would be an 
improvenent to amend the ICRe text; in the IT.anner suggested in 
docuraent CDDHIIIII207. 
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31. The obligation expressed in paragraph I (b) had been put 

in the passive so that it would apply to all corn.anders who had 

the authority to cancel or suspend an attack, including those 

at the rear who often had better intelligence sources than those 

actually engaged in attacks. 


32. He emphasized that paragraphs I (a) and (b), both in his 

delegation's text and in that of the ICRC, were-based on the 

proportionality rule, which was valuable and had already been 

adopted by many States, although it was not yet to ~e found 

in any convention. 


33. In the text it proposed for paragraph I (c), the United 

Kingdom delegation had sought to illustrate in part the word 

"circumstances" in order to indicate clearly that the operational 

and technical requirements were included. 


34. In paragraph? of the ICRC text, accidental risks were not 
sufficiently taken into account and the obligation suggested was 
too absolute. His delegation considered, therefore, that it 
would be preferable that the obligation should bi to take "all 
reasonable precautions" in order "to minimize losses". 

35. He hoped that the Working Group would succeed in reconciling 
the principles behind the ICRe draft and his delegation's 
amendment, and in drawing up a convention that would be realistic 
and clear to those in command while affording the maximum possible 
protection to civilians. 

36. The CHAIRMAN declared the general debate on article 50 open. 

37. Mr. SCHUTTE (Netherlands) said that the purpose of article 50 
was to ensure respect for certain prohibitions contained in 
articles 46, 47, 48 and 49. 

38. He approved paragraphs I (~) and (~) of the ICRC text, for 
they took account of the internal structure of the armed fOJ:,ces: 
all armed-forces personnel planning, decidine; on or merely 
executing an attack had humanitarian responsibilities, but those 
responsibilities varied according to the individual1s functions. 

39. As his delegation had already pointed out in submitting its 
amendment CDDH/III/56 to article 47, it was strange that such a 
distinction had not been made in article 47. 
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40. In the English text of the initial part of paragraph 1 of 
article 50~the word "executing" would be preferable to Ii launching" , 
in so far as it unambiguously pertained to those charged with 
executing an attack under the orders of their superior officers. 

41. So far as concerned more particularly the beginning of 
paragraph 1 (~);; he could not understand the intentions of those 
delegations which wanted to delete "shall take all reasonable 
steps to ensure il in ICRC proposal II. As to the rest of 
paragraph 1 (a), his delegation agreed with the United Kingdom 
proposal. II was unnecessary to express the idea of an attack 
that did not entail incidental losses in civilian lives and 
damage to civilian objects, since that idea was implicit in what 
was said at the end of paragraph 1 (~). 

42. Paragraphs 1 (a) and (b), both concerned with proportionality~ 
should tally with paragraph 3 of article 46. 

43. The version proposed by the United Kingdom delegation for 
paragraph 1 (b) was preferable to that of the ICRC, for it 
covered cases-where an attack was decided on and executed by the 
same persons and where the higher military authorities were better 
able to judge the military character of an objective and, 
thence~ to take the initiative of cancelling an attack; 

44. The addition proposed by the United Kingdom to paragraph 
1 (~) improved the ICRC text. 

45. It followed inevitably from what he had said that the 
Netherlands delegation could not support amendments CDDH/III/IO and 
CDDH/IIII13 and Add.l submitted respectively by Romania and by 
Finland and Sweden. 

46. Finally~ he believed that the idea which seemed to be 
expressed in paragraph 3 - which, incidentally, he found difficult 
to understand ~ had already been set out, and in more appropriate 
terms, in paragraph 2. He would not oppose the deletion of 
paragraph 3. 

47. Mrs. OULD DADDAH (Mauritania) said that her delegation firmly 
supported amendment CDDH/III/205 submitted by the representatives 
of the Arab Republic of Egypt and several other countries~ 
including Mauritania. 

48. For maximum effect, the provlslons regarding precautions for 
enhanced protection of the civilian population should be drafted 
in clear and unambiguous terms. 
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49. The expression "if possible" in paragraph 1 (b) was too lax 

and should therefore be deleted, along with the texf pertaining 

to proportionality, which nullified paragraph 1 and deprived 

the civilian population of all effective protection. 


50. In paragraph 1 (c») her delegation recorrunended the addition 

of the words liby effecfive means and within a reasonable time". 


51. Mr. CASTREN (Finland)~ further to his earlier statement~ 

expressed his preference for ICRC proposal I for paragraph 1 (a») 

since it afforded the civilian population better protection. -At 

the same time) he recoGnized that - in contrast to "shall take all 

reasonable steps to ensure'; (proposal II) '" the expression "shall 

ensure" might create practical difficulties in certain cases. 


52. Some of the amendments submitted by the other deleGations 

were editorial in nature and could be sent direct to the 

Horking Group. 


53. In some respects. the amendments of the German Democratic 
Republic (CDDH/IIII83). Ghana (CDDH/III/28) and R'oElania 
(CDDH/III/IO) to paragraphs 1 (a) and (b) were somewhat unrealistic, 
for they did not take account of incidental losses and damage 
which could occur even if all the necessary precautions had been 
taken. 

54. Moreover, the version proposed by Romania for paragraph 1 (a) 
contained again a definition of military objectives which dupli- 
cated article 47. The Romanian version for paragraph 1 (c) was 
unacceptable, for advance warning by effective means was not 
always feasible. The ICRC version was much more flexible and 
more in line with Article 26 of The Hague Regulations of 1907. 

55. Nor could his delegation support thL: amcmdment submi ttEc1 
for paragraph 1 (b) by the Republic of Viet-Nam (CDDH/III/3), for 
it provided even Tess protection for the civilian population 
than did the original text. 

56. The Canadian amendment for paragraph 3 (CDDH/III/79) would 
make the ICRC text too vague. 

57. As against that, his delegation approved the German 
Democratic Republic's amendment for paragraph 1 (~j. 

58. Amendrdent CDDH/IIII 205 tended to modify paragraph 1 (b) 
on the lines advocated by his delegation; but he had doubts 
regarding the other changes suggested. 
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59. Turning to the United Kingdom amendment (CDDHIIIII207), he 
said his delegation understood the concern underlying the 
proposal for paragraph 1 (a). It accepted the suggestion 
regarding paragraph 1 (~»-but rejected that for paragraph 1 (~)s 
which ran counter to the Finnish amendment of Finland and 
Sweden (CDDH/III/13 and Add.l). His delegation also rejected 
the suggestion for paragraph 2, which greatly weakened the 
original text. 

60. IVlr. GENOT (Belgium) dreVi attention to the comi1lexity of 
the subject matter of article 50. The Highway Code was much 
more detailed than the rules which the Conference was trying to 
elaborate. At most, reference might be made to civil law~ which 
distinguished between obligation as to means. simplY requiring that 
everything possible should be done to carry out the obligation~ 
and obligation as to result, requiring a specific result that could 
be made more relative only by certain strict general principles of 
law, such as force majeure o 

61. It was the obligation as to means that was applicable in 
the case of precautionary measures. His delegation would 
therefore support any amendments which were judiciously drafted 
along those lines; from that point of view. the United Kingdom 
amendment offered interesting possibilities which deserved to be 
gone into by the Working Group~ 

62. Mr. JOVANOVI~ (Yugoslavia) considered that the ICRC text 
constituted an acceptable basis, which could nevertheless be 
improved by the amendment3 of Finland and Sweden (CDDH/III/13 
and Add.l) and of Brazil (CDDH/III/24). 

63. The a.mendments of Romania (CDDH/IIIIlO) and of the 
German Democratic Republic (CDDH/III/33) deserved careful study 
by the Working Group. 

64. His delegation supported application of the principle of 
proportionality as expressed in proposal I for paragraph 1 (~) of 
article 50. 

65. Mr. BLIX (Sweden) said that he found the amendments submitted 
by Romania (CDDH/III/IO) and the German Democratic Republic 
(CDDH/III/83) relating to paragraph 1 of article 50 limited in 
scope. He also would prefer them to concord with articles 
48 and 49. 

66. The Ghan~ian amendment (CDDH/III/28) went too far in 
inserting the word "hardship" in paragraph 1 (~). 
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67. The amendment submitted by the Arab Republic of Egypt and 

seven other delegations (CDDH/III/?05) did not mention the 

principle of proportionality I useful though it was if carefully 

formulated. 


68. He was surprised at the statement bV the ICRC representative 

that it was more important to incorporate the principle of 

proportionality in article 50 than in article ~6. In his view, 

the wording of article 50 was preferable to that of article 46, 

which did not mention the "damage" that the civilian population 

might suffer. It would be useful to see whether the principle 

of proportionality had to be mentioned in article 46 or whether 

it would be sufficient to introduce it in article 50. 


69. As to the United Kingdom amendment (CDDHIIIII ')07), he 

recalled the comparison drawn between the risk of accidents to 

which civilian lives and property were exposed as a result of 

hostilities and that caused by motor traffic in peacetime, the 

vital conclusion being that peocle must travel on the right side 

of the road. He could accept the text pronosed by the United 

Kingdom for article 50, paragraph 1 (b). In the case of 

paragraph 1 (a), it did not seem necessary to speak of "those who 

plan or decide upr)D ... "; all that was needed was to indicate 

that the objective or objectives to be attacked must be 

identified according to article 47. He would like the 

expression Hin the immediate vicinity", used in paragraph ?, to 

appear also in paragrach 1 (~). 


70. Mr. MAHONY (Australia) said that he had exolained his 
delegation1s position when introducing his amendment 
(CDDH/III/203/Rev.l). 

71. After considerinf, the other proposed a~endments to article 50, 
he felt that a few brief comments were necessary. 

72. The Romanian amendment (CDDH/III/IO) proposed a new wording 
for paragraph 1 (a). The obligations laid down in article 50 
could not be imposed solely on those planning or deciding on an 
attack. He could not accept the Romanian proposal unless the 
principle of proportionality was clearly and specifically 
mentioned in other articles of Protocol I. 

73. He found the amendment 6f the German Democratic Republic 
(CDDH/III/83) unacceptable since it laid down absolute require
ments which took no account of the nrinciple of proportionality. 
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74. Nor could he agree to the amendments submitted by Finland 
and Sweden (CDDH/III/13 and Add.l) an6 Brazil (CDDH/III/24), 
which suggested the deletion. of the words "if possible". 

75. The amendment submitted by the Arab Republic of Egypt and 
seven other co-sponsors (CDDH/III/205) was unacceptable. The 
amendment of Ghana (CDDHlIII/2B), introducing the term "hardship"s 
was interesting but he could not support it unless that word 
appeared in some other provision of the Protocol. Deletion of the 
words "disproportionate to the direct and substantial advantage 
anticipated" and their replacement by the words l1caused thereby" 
would not improve the ICRe text. . 

76. His delegation could not support the amendment of the 
Republic of Viet-Nam (CDDH/III/3) to paragraph 1 (b). The text 
would only be weakened if the words "cancel or sus~end" were 
replaced by the words "endeavour to avoid". 

77. He thought that the United Kingdom amendment (CDDH/III/207) 
was acceptable and expressed the same ideas as the Australian 
amendment; he had no objection to the Canadian amendment 
(CDDH/III/79), which tended to simplify and clarify the text. 

78. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) 
said he had two comments to make on article 50 of draft Protocol I; 

79. The first related to the words "military operations", which 
seemed to apply to military operations conducted by aggressive 
imperialism as v,ell as to those conducted by its victim in 
exercising the right of self-defence. In positive international 
law, all acts of war on the part of aggressive imperialism which 
threatened either the lives or the property of the victim of the 
aggression were prohibited and should be punished like ordinary 
crimes. 

80. If, however, the first sentence of paragraph 1 of article 
50, was·adopted, the new legislation would allow aggressive 
imperialism to conduct military operations against its victim. 
His delegation would like to see different regulations laid down 
for the acts of war of aggressive imperialism and for those of 
its victim. Nevertheless, he shared the view of several 
representatives who had asserted that all victims of acts of war 
finding themselves on the territory of one or the other of the 
Parties to the conflict should be given equal protection. 
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81. His second COIT'J'llent concerned the principle of proportionality. 
His delegation's point 6f view was clearly explained in the 
amendments proposed in document CDDH/41. The advocates of thu 
principle of proportionality had spoken of military realities and 
of acceptable risks J and had raintained that the principle would 
serve to limit the risks to the civilian population. The United 
States delegation had even stated at the first session of the 
Conference that the rule of proportion was based on existing 
international law" &nc. that it was important to incorporate and 
interpret it in article 46. He would like to know what 
documents in positive international law had provided any foundation 
for such an assertion. Other speakers) however. had pointed 
out that the principle of proportionality could open the door 
to abuses, and the representative of hungary had even inquired 
whetter it was necessary to introduce such an ambiguous rule into 
the Protocol. 

82. His delegation believed that the principle was a 

dangerous one. He wondered what crit~ria could be used to 

determine whether a direct or substantial military advantage 

existed. The ICRe text made no cOITlrnent on the subj ect. 


83. Mr. HERCZEGH (Hungary) said he thought article 50 stated 

not a principle 5 but a special and very important rule with 

respect to measures for protecting the civilian population and 

civilian objects. 


84. His delegation supported the amendments submitted by 
Romania (CDDH/III/IO). Ghana (CDDH/III/23) and the Arab Republic 
of Egypt and its co-sponsors (CDDH/III/205). It w~s) however~ 
the proposal submitted by the German Democratic Republic 
(CDDH/III/83) which. after detailed study, seemed to him best to 
reflect his delegation's poin~ of view. He therefore supported 
that proposal, which would present no difficulties of interpretation. 

85. Mr. REED (United States of America) noted that in dealing 
with article 50 the Committee was faced with the fact that 
military objectiv~sj the civilian population and civilian 
object~ were in many cases closely linked or interspersed. 
Because of that fact, if the military were to take precautions 
to provide protection to civilians and civilian objects, it was 
important that military forces be so instructed. Thus 9 the 
principle of proportionality was of crucial importance in 
instructing military personnel to evaluate possible losses prior 
to attack. The language of article 50 regarding military 
objectives should be in the same terms, and be compati~le with 
article 47. 
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86. The amendment submitted by the German Democratic Republic 
(CDDH/IIII83) had introduced a new term Hobjects of a civilian 
character li 

• He questioned whether that "term was the same as 
"civilian objects" and said that he would have preferred article 50 
to use the same terms as article 47. 

87. For paragraph 1 (~), his delegation preferred ICRC 

proposal II. 


88. He noted with surprise that some delegations had requested 

the deletion of the words "if possible" in paragraph 1 (b). He 

viewed the obligation that an act be performed "if possible" as 

the highest degree of obligation and that without those words 

some legal system would hold that the law required only that 


"which was reasonable in the circumstances. 

89. He was in favour of the amendments submitted by the 

Australian (CDDH/IIIi203) and the United Kingdom (CDDH/III/207) 

delegations. 


90. The Conference's task was to ensure maximum protection for 

the civilian population and civilian objects, whether the latter 

were in the hands of the aggressor or in those of the party 

defending its own territory. 


91. As to the principle of proportionality, the aim was to 
draft a rule which was in his view already establis~ed by custom 
and in practice. Custom was one of the most important sources 
of international law and it was provided for in the Statute of 
the International Court of Justice. The rule already existed, and 
it must be explicitly codified in the documents designed to ensure 
the protection of the civilian population and civilian objects. 

92. Mr. MENCER (Czechoslovakia) said his delegation was ready to 
accept the ICRC text. Its purpose was to strike a balance between 
two opposing notions; on the one hand, the principle of proportionalitYj 
and on the other hand, that of maximum protection of the civilian 
population and civilian objects. In the ICRC text, however; too 
much emphasis was placed on the possibility of invoking military 
advantage as a reason, for that would tend to just~fy or condone, 
attacks connected with some supposed military advantage and might5 
as it were j open the door to abuses. 

93. He supported the amendments submitted by Romania (CDDH/III/10)} 
the German Democratic Republic (CDDH/III/83) and the Arab Republic 
of Egypt and its seven co-sponsors (CDDH/III/205); as well as those 
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by Finland and Sweden (CDDHiIlI/13 and Add.l) and Brazil 
(CDDH/lIlI24), which reinforced the protection to be ~iVen to the 
civilian population and. laid stress on the necessary precautions 
to be taken in case of attack. 

94. Mr. EL GHONEMY (Arab Republic of Egypt) said he shared the 

point of view of the United States representative, who had 

declared that no one could be expected to do the impossible. 

The expression "if possible Y' had a subjective connotation, 

however, which might open the door to abuses. 


95. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 

said that article 50 was important because it applied during 

hostilities. 


96. The task entrusted to the Conference called for the drafting 
of provisions of draft Protocol I reflecting the principle of the 
protection of the civilian population and of civilian objects. 
Texts that were not acceptable to all the Parties could not be 
adopted. 

97. The ICRe text could be regarded as an excellent working 
basis and represented a compromise. 

98. In the amendments proposed, two tendencies were noticeable: 
some of them provided a means of improving and clarifying the lCRC 
text, while others strayed from the basis of compromise. ~he 
Australian amendment (CDDH/IIII203/Rev.l) could improve the lCRC 
text. Those of the Arab Republic of Egypt and its seven 
co-sponsors (CDDH/III/205) and of the United Kingdonl (CDDH/III/207) 
deserved careful study. 

99. Proposals I and II relating to paragraph I (a) of the text 
proposed by the ICRC were judicious; but the preference of the 
USSR delegation went to proposal I which offered better 
possibilities of implementation. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE TWENTY-SECOND MEETING 

held on Tuesday, 18 February 1975; at 10.30 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol II 

Article 24 - Basic rules (CDDH/l, CDDH/56; CDDH/III/23, 
CDDH/ 111/106 ) 

1. Mr. MIRIMANOFF-CHILIKINE (International Committee of the 
Red Cross) explained that in order to present a simple, concise 
text, the ICRe had reproduced in article 24 the general rule thatl 
it was the duty of combatants to be diligent. Although the various 
regulations were not specifically mentioned, that did not mean 
that the parties were free not to apply them. The ICRC considered 
that it was for the parties themselves to take the necessary 
legislative and statutory steps to ensure the appiication of the 
general principle. The same applied to the whole of draft 
Protocol II. 

2. Mr. REED (United States of America) said that, so far as 
paragraph 2 of article 24 was concerned, his delegation took the 
view that maximum humanitarian treatment should be ensured for 
all concerned, with minimum infringement of the sovereignty of 
whatever country might be the scene of a non-intern~tional tonflict. 
His ~elegation had therefore proposed (CDDH/III/23) the deletion 
of the words "when conducting military operationsl! in paragraph 2 
of article 24 and the redrafting of the paragraph to read: 
"The Parties to the conflict shall take constant care ... n. The 
protection of the civilian population and of civilians and 
civilian objects would thus be ensured and two difficulties would 
be avoided: cases would not arise in which activities regarded as 
"military operations" by one of two partie;:; to a non-international 
conflict were not so regarded by the other party; and it would 
obviate the risk that a Government in power. by designating the 
activities of armed movements or revolutionary forces as JJrn11itary 
operations", might imply some measure of recognition of SUC~, 
movements or forces. 

3. Once that amendment was made, the second sentence of 
paragraph 2 would become unnecessary and should be deleted. 



] 

( 

\' 

E 
j 

.. 
c 
j 

CDDH/III/SfL 22 - 198 

4. l\1r. CAS'l'RJ:::N (Finla.nd) said that the l'innish aiTiendment 
(CDDH/III/I06) proposing the deletion of parafraph 2, was linked 
to another ailienUlTient submitteci. Ly bis country (CDDIUIII/I07) > 

proposing the addition of a nel, article: I1Precautions in attack". 
That article would be article 23 ter, since articles 28 and 28 bis 
would consist of the Australian aillei1dment (CDDH/IIII55). 

~. Both Finnish amendments were based on humanitarian 
considerations which his delegation did not think were incompatible 
with military requirements. Amendment CDDH/III/I07 proposed the 
addition of a new article to draft Protocol II reproducing the 
wording of article 50 of draft Protocol I entitlec "Precautions in 
attack ll 

) but cieleting the lIwrCi.s Ilif pOGsible H in paragraph 1 (b) ~ 
which were too ambiguous 0 If accepted!. that amendn,ent would entail 
the deletion of paragraph 2 of article 24 of draft Protocol II. 

6. The CHAIRMAN said that~ since no other representative had 
aaked to speak on the subject, he would refer both the amendments 
to the VJorlcing Group. 

It was so agreeu. 

Draft Protocol I 

Article 51 - Precaution3 against the effects of attacks 
(CDDH/l. CDDH/56; CDDH/III/IO, CDDH/III/79. CDDH/III/204, 
CDDH/III/20~> CDDH/III/20S) 

7. I"ir. ;"IRIHANOFF"·CHILIJ(EiL (International Co!:"mi ttee of the 
Hed Cross) said that, where internat{onal conflicts were concerned s 
forcible transfers of populatlon were already prohibited under the 
fourth Geneva Convention of 1949, Article 49. That provision 
could be retained in the draft Protocol. It "JOuld seem dangerous" 
however. to do no more than refer to the regulation in force. for 
it might then be concluded tha.t other regulations in the fourth 
Convention which were not specifically mentioned would not be 
applicable. The IeEe took the view that. where non-international 
conflicts were concerned, the prohibition relating to forcible 
transfers of population should come under draft Protocol II, 
article 29. That, however) was for Conunittee I to decid~'. 

3. Mr. CRETU (Romania)y introducing amendment CDDH/III/I0 5 said 
that the words Hto the maximuT:l extent feasible il wen., somewhat 
ambiguous and should be replaced by the insertion of the Hord Ball;' 
after the word iltake li 

• 

9. lIro T;iOLFE (Canada), intro(:tucing aT'lendiT'ent CDDH/IIII7~! .. said 
that the use of the word IIcontrolll 1;JOuld iliqose obli[\ationf, on the 
parties which would not necessarily be implied by the use of the 
word l1autllorityll. It refer'reJ to the Cit? fa.cto as opposec( to the 
de jure situation. 
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10. His delegation withdrew the other proposals in document 
CDDHIIIII79;) since it had agreed to submit amendment CDDH/III/208 
with the Irish delegation. The IeRC had tried. in its text, to 
avoid imposing absolute obligations and had used different 
expressions for that purpose, namely~ "to the maximum extent 
feasible" (paragraph 1) and Hshall endeavour" (paragraph 2). It 
would be preferable to show the identical nature of the two types 
of obligation by u3ing the expression "to the maximum extent 
feasible'l in paragraph 2 as well. That would require a slight 
redrafting of the text. 

11. Mr. MAHONY (Australia) said that amendment CDDH/III/204 was 
intended to specify the obligations incumbent on the pariies to the 
conflict towards the civilian population~ individual civilians 
and civilian objects under their authority. The new text 
supplemented paragraph 3 of article 50. 

12. Mr. EL GHONEMY (Arab Republic of Egypt) said that the 
sponsors of amendment CDDH/III/206 were anxious to give article 51 
of draft Protocol I more coherence and internal logic from the 
legal point of view. The expression "shall~ to the maximum extent 
feasible. take" was used in paragraph 1 of that article, whereas 
paragraph 2 used the words "shall endeavour". There was a lack 
of logic there which was not consonant with the hopes of those 
who espoused the humanitarian cause. 

13. Furthermore, paragraph 2 referred to Ildensely populated" 
areas. The sponsors of that text had undoubtedly been influenced 
by the fact that the population of their country was generally 
concentrated in large urban areas 9 but that was not 'the case 'in 
deve10ping countries~ where the greater part of the population 
lived in small villages. The word iidensely", for that matter~ 
did not appear in a similar expression in article 46, which dealt 
with the protection of the civilian population. 

14. The sponsors of amendment CDDH/II/206 were also proposing 
that the word "authori tyii in paragraph 1 should be replaced by the 
word "control i7 

• The Canadian representative had eloquently and 
ably explaineu the reasons that had prompted his delegation to 
submit amendment CDDH/III/79, directed towards the same end. He 
himself considered that "authority" was not the correct word to use 
in connexion with the activities of the occupying Power. 

15. The CHAIRMAN suggested that all the amendments which had just 
been submitted should be sent to the Working Group. 

It was so agreed. 

The meeting rose at 10.50 a.m. 
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SUMMARY RECORD OF THE TWENTY-THIRD MEETING 

held on Wednesday, 19 February 1975, at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

ORGANIZATION OF WORK 

1. The CHAIRMAN said that it had been suggested that a Working 
Group, consisting of members of Committees II and III, should be 
set up to reach agreement on certain military terms~ such as 
"combat zone" ~ which appeared in articles 15, 27, 52, 53 ,and 55 
of draft Protocol I and in articles 8~ 13~ 32 and others in 
draft Protocol II. Committee II had already appointed military 
experts from the delegations of Sweden, the Ukrainian Soviet 
Socialist Republic and Mali. He suggested that Committee III 
should appoint corresponding military experts from the delegations 
of Brazil, the Libyan Arab· Republic and New Zealand,whose names 
would be announced later. 

It was 60 agreed. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (continued) 

Draft Protocol I 

Article 52 - Non-defended localities (CDDH/I, CDDH/56; 
CDDH/III/II, CDDH/III/6l s CDDH/III/703 CDDH/III/96, 
CDDHIIIII211 ~ CDDH/IIII218. CDDHIIIII219) 

Article 53 - Neutralized localities (CDDH/I~ CDDH/56; 
CDDH/III/6l, CDDH/III/71, CDDH/III/84~ CDDH/III/85, 
CDD~/III/97, CDDH/III/212, CDDH/III/218) 

2. The CHAIRMAN invited the representative of the International 
Committee of the Red Cross to introduce articles 52 and 53. 

3. Mr. MIRH'IANOFF-CHILIKINE (International Committee of the 
Red Cross) said that Chapter V of Part IV, Section I, had two 
purposes, first, to give absolute immunity to the civilian 
population against accidental or indirect effects of attacks 
directed at military objectives and~ secondly, to preserve ~he 
localities as such for the sake of their s0cial~ economic, 
culiural or scientific value. 
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4. The first purpose was a fundamerttal one because, as had been 
seen in the case of civilian objects) some of them) according 
to their purpose or use, could lose their civilian character and 
be transformed into military objectives. For example, such 
objects as ports, railway stations) fuel depots and so forth~ 
which in certain clearly defined situations might be temporarily 
considered to be military objectives as soon as they made an 
effective contribution to the military action, could not be 
attacked in localities enjoying a apecial status. 

5. There were two reasons~ arising from the experience gained 
in present-day armed conflicts. why Part IV; Section I, Chapter V 
of draft Protocol I was limited to localities - cities) towns, 
villages 5 and so forth ~ and did not include zones. First, the 
ICRC feared that the establishment of zones outside localities 
might lead to the forced transfer of the civilian population and 
to the establishment of assembly camps which might be prejudicial 
to the conditions of civilian life. Secondly) the establishment 
of zones outside localities entailed difficulties of organization, 
reception, nutrition, communication and financing which would be 
virtually insurmountable during an armed conflict~ and eveD in 
peacetime: that explained why; since 1948, the cases where 
neutralized zones had been established in accordance with 
Article 15 of the fourth Geneva Convention of 1949 could be 
counted on the fing~rs of one hand. 

6. Chapter V a~so brought out the distinction between the 
Geneva law and that of The Hague, since article 52 on non-defended 
localities brought up to date and made more specific-A.rticle 25 of 
The Hague Regulations annexed to The Hague Convention No. IV of 
1907 concerning the Laws and Customs of War on Land, while 
article 53 on neutralized localities extended Article 15 of the 
fourth Geneva Convention of 1949. 

7. There were four main differences between the two categories 
of localities with regaro to the establishment of their respective 
status, control over them, their marking and the conditions which 
they had to fulfil. Under the customary international law 
codified at The Hague~ non-defended localities acquired that 
status as soon as the de facto situation of "non'-defence i' came 
into being. That de facto situation was now described in article 
52, paragraphs 2 and 5. Accordingly! any express agreement 
between the parties to clarify or str~ngthen that status was 
merely declaratory. The very opposite was the case of article 53, 
where agreement of the parties was of a constitutive character 
and in itself conferred protection on neutralized localities. In 
view of the stricter conditions which had to be met by neutralized 
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localities j marking and control had seemed indispensable; on the 
other hand, in the case of non-defended localities which the parties 
would have to recognize quickly and in the hea,t of conflict" 
marking and control should remain optional~ for a requirement 
to the contrary would serve as an obstacle to their practical 
establishment. 

8. Lastly~ neutralized localities should fulfil the further 

condition of not permitting any activities connected with the 

military effort. That was not necessary for non-defended 

localities, since they were 8enerally intended to pass from the 

control of one Party to the conflict to that of another, so that 

the latter could subsequ8ntly discontinue those activities or 

use them for its own ends. 


9. If any priority had to be established between those two 

types of institutions, the IeRe would be clearly in favour of 

non-defended localities, since they required fewer formalities 

and conditions and could be more easily established in the 

course of hostilities. 


10. He wished to make two observations concerning article 52. 
Although paragraph 2 of that article set out a principle~ it might 
have been possible to provide for an exception, at the end of 
paragraph 4, under which the military commander of a locality 
under military control could nevertheless declare it to be 
non-defended, provided that he abstained from any idea of 
hostility as soon as his adversary received knowledge of his 
declaration and had withdrawn from the locality his able-bodied 
troops, weapons and mobile military equipment as socin as possible. 
In the latter case the agreement between the parties would not 
depend on an existing de facto situation, but rather on a future 
one. For that reason, an express agreement of a constitutive 
character would be necessary. With regard to paragraph 3 of 
article 52, the idea on which it was based seemed tobe essential 
for preventing any ambiguities about the legal status of a 
locality. Of course, in the opinion of the ICRe, the Party to 
the conflict which was obliged to recognize the status of a 
non-defended locality could not behave in an arbitrary manner, 
but would not be justified in refusing to acknowledge the status 
unless it had reasons to believe that the required conditions 
had not been met. Paragraph 3 might be drafted in greater 
detail by stating that liThe Party to the conflict to which the 
declaration of non~defence has been Rddressed shall be obliged to ' 
abide by it) unless it has serious doubts concerning the 
character of non-defence of the locality or concerning the intentions 
of the military commander who is in control of it; in such 
cases it shall state its refusal in express terms and shall 
give reasons for doing scPo 
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11. No matier which text was adopted. it was above all 
necessary to safeguard the law. The legal situation in a 
locality must be clearly established. especially for civilian 
persons in the immediate proximity of military objectives, who 
had to know whether or not they should keer out of the way or 
take shelter. In those doubtful cases~ it was conceivable. 
that third parties such as Protecting Powers, sUbstitutes or 
combined military control com~issions might help to establish the 
status. In the case of a Protecting Power~ the role would be a 
fairly new one and it would have to be determined which 
Protecting Power would be competent) that designated by 
the ~pplicant party or that of the party applied to. In his 
opinion~ the competent Protecting Power should be the one 
designated by the Party to the conflict under whose sovereignty 
the locality had been at the time of the opening of hostilities. 
He hoped that that question would be clarified by Comm5ttee I, 
which was dealing with the subject of the Protecting Power~ 
although it would certainly be helpful to the latter if Committee 
III also held a preliminary exchan3e of views. 

12. In conclusion. the IeRC had great hopes for those drafts, 
especially article 52) as supplementary articles, since the 
localities in question would have the inestimable advantage of 
being exempt during any attack~ so that their inhabitants would 
not be threatened by the incidental or indirect risks that had 
been referred to in connexion with precautionary measures. 
Although the provisions did not appear in drnft Protocol II~ 
there was nothing to prevent parties to a non-international 
conflict from bringing them into force under article 38 of 
draft Protocol II~ on special agreements. 

13. Mr. WOLFE (Canada) said that his delegation agreed in 
principle with article 52~ but was concerned by the fact that its 
provisions, which purported to apply to the combat zone) were 
not realistic~ since it was i~possible to control the ebb and 
flow of battle. It was difficult to imagine how a cormnander 
could resist the temptation to mnke use of the vast network of 
communications in an urban centre and the many othe~ facilities 
which he needed to defend his position. 

14. During the Second World War, two major cities, Paris and 
Rome, had been temporarily located in the combat zone, where the 
military commanders had chosen not to defend them. In those cases J 

the decision had been made while the commanders were still in 
occupation of the cities. The purpose of his delegation's 
amendment to article 52 (CDDH/III/219) was to provide a system by 
which a commander who was still in occupation of the locality 
could make a declaration that he did not intend to defend it. The 
system would also permit the negotiation of an orderly withdrawal 
of the defendinc forces and the prohibition of attacks in the 
locality while such negotiations were taking place. 
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15. Mr. HAMID (Pakistan) said that article 52, paragraph 3. of 

the ICRC draft made the establishment of linon-defended localities" 

dependent on the agreement of all the Parties to the conflict. 

with the result that a locality declared as non-defended by one 

party could be attacked if the other party or parties to the 

conflict refused to accept such a declaration. Since su~h a 

situation might have disastrous results, his delegation had 

introduced an amendment (CDDH/III/ll) which required that the 

establishment of "non-defended localities" should not be made 

dependent on the agreement of all the Parties to the conflict. 

It suggested that a unilateral declaration by one party of an area 

as a "non-defended locality'l should be sufficient. provided it 

fulfilled the conditions set out in paragraph 2 of that article. 

It was further suggested that the fulfilment of those conditions 

should be confirmed by the Protecting Power or an impartial 

international humanitarian organization. 


16. Although that amendrnent might impose an additional burden 
on the Protecting Power, it nevertheless minimized the dangers 
that were inherent in the refusal by one Pa~ty to the conflict 
to accept a locality declared as non-defended by the other. 

17. In its existing form. the ICRC draft did not cover many 
wartime situations. For example. what would be the result if a 
Party to the conflict refused to accept a locality declared by 
the other as non-defended and attacked it. thereby causing 
intensive damage to civilian life and property? And it might also 
happen that one of the Parties to the conflict declared as a 
"non-defended locality" an area which was a genuine ~ilitary 
objective. in order to p~event iny attack on it by the other 
party. While paragraph I of article 52 imposed an absolute 
prohibition against attacks on non-defended localities, it was 
ultimately left to the parties to decide whether or not a locality 
was non-defended. That introduced a subjective factor which 
might prove fatal in the event of disagreement. His delegation's 
amendment attempted to eliminate that factor by imposing on the 
Protecting Power or its sUbstitute the obligation to verify the 
true character of the locality. Of course. that would happen 
only in the event of a dispute: since if the parties agreed. it 
would logically follow that no verification would be required. 

18. His delegation's amendment to paragraph 2 of article 52 was 
a minor drafting change made necessary by the rewording of 
paragraph 3. His delegation considered that the rules in 
paragraph 2 and amended in paragraph 3 applied to the non-defended 
localities. and that the word "thi:!>" after the words liobservance 
of" in the first line should therefore be replaced by the word "the". 
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19. FinallY7 his delegation was prepared to co-operate with all 

other delegations which had proposed similar anendments~ with a 

view to reaching agreement ori a compromise text. 


20. Mr. HERNANDEZ (Uruguay) said that the general purpose of his 
delegat~on's amendment to article 52 (CDDH/III/6l) was to give 
the article a very definite scope by changing the title to 
"Protected localities". In other words, his delegation was 
primarily interested in preventing attacks of any kind against any 
inhabited locality which was of sp8cial importance or formed 
part of the heritage of mankind. 

21. v-Ti th regard to the method of ic:entifying, a Hprotec ted 

locality"~ his delegation had reached the conclusion that th2 

best solution was for the parties to draw up an agreement whereby 

protected localities would be nade s~bject to certain 

fundamental demarcations and controls. The parties would. of 

course~ undertake to mark those localities accurately in 

accordance with the provisions of the Geneva Conventions and the 

draft Protocols. his delegation had also provided for the 

possibility that a party might propose that a locality should be 

given Ilprotected status Ii without having obtained the agreement 

of the other party. provided that once the proposal had been 

made~ the other party had not repliec to it within a reasonable 

time, the duration of which could be ~etermined at the current 

Conference. 


22. His delegation had also adopted the fundamental idea set 

out in paragraph 2 of the ICRC draft, since that procedure 

guaranteed that the locality would not be used for military 

purposes. It had preferred_ however, not to limit the 

protection of such localities to those near or in a zone where 

armed forces were in contact. When speaking of armed forces 

"in contact'l> the intention was undoubtedly to refer to what 

was, called lithe front'l or iiline of contact" ,.. but trlat 

interp~etation seemed to be somewhat limiting and dependent on 

a specific geographical location. It therefore thought that the 

concept and the scope of its application should be broader. It 

should also be borne in mind that the line of contact or the front 

might vary at the end of the day~ so that within a short time a 

locality might lose its liprotected li status merely as the result of 

a change in its geographical boundaries . 


.23. Mr. STARLING (Brazil)" referring to paragraph 5 of article 52, 
said that his delegation had proposed the deletion of the word 
"civilian" (CDDE/IIII70) because the main purpose of military 
police forces. like that of civilian police forces, was to 
maintain law and order. In some situations, their presence might 
be necessary in the localities in question. especially for 
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protecting the wounded and sick military personnel whose presence 
would be permitted in such localities. Moreover, in some States 
police forces constituted militarized forces, particularly in 
time of war. It would therefore b~ difficult and even impossible 
for those States to maintain other police forces in the 
localities concerned~ simply because such forces would not be 
available. 

24. ·With regard to paragraph 7, his delegation proposed the 

deletion of the words "or when it is occupied militarily", since 

it considered that if a locality was to keep its status as a 

non-defended locality, it must fulfil the conditions in 

paragraph 2 of article 52~ including the prohibition of the 

presence in such localities of armed forces and all other 

combatants, as well as of mobile weapons and mobile military 

equipment. 


25. The expression "military occupation" as used in the 
international law relating to armed conflicts had a broader 
meaning, because it signified placing a territory under the 
military authority of a hostile State. At least, that was the 
sense in which the expression was used in Section III of The Hague 
Regulations of 1907. AccordinglYj if a locality continued to 
fulfil the conditions prescribed in paragraph 2 of article 52 
after becoming a part of the general area occupied by the hostile 
army, it should be regarded as militarily occupied, without 
losing its status as a non-defended locality. 

26. Under Section III of The Hague Regulations, the status of a 
militarily occupied locality was specifically related to the fact 
that the locality was actually placed under the authority of the 
hostile army, which would have in relation to it all the rights 
and duties prescribed in that Section. 

27. In the case of a non-defended locality which was situated 
in a zone where armed forces were in contact, it could 
reasonably be expected that such a locality might be militarily 
occupied without necessarily violating the provisions of article 
52, paragraph 2. In order to avoid misunderstandings, therefore, 
his delegation thought that the best solution would be to delete 
the phrase in question, since that would in no way modify the 
conditions laid down in article 52, paragraph 2, for the 
maintenance of a non-defended status. 

28. Turning to article 53, paragraphs 4 and 6, he said that the 
basic arguments for his delegation's amendment (CDDH/III/71) 
were the same as those pointed out in relation to article 52, 
paragraphs 5 and 7. The proposed rewording of paragraph 6 was 
intended to make the draft text proposed by the ICRC more 
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precise without changing its purpose) which his delegation 
supported. The intention was to avoid the expression "military 
occupationil~ which, according to Section.III of The Hague 
Regulations, had a specific meaning different from that of the 
IeRe text. 

29. In his delegation's opinion; the purpose of paragraph 6 was 
to provide an absolute guarantee of respect for the status of the 
neutralized locality if the fighting came close to it. For that 
reason. none of the Parties to the conflict could unilaterally 
repeal its status or use the locality for military purposes. 

30. If a neutralized locality became part of the general area 
occupied by the hostile army, its military occupation in the 
sense in which that expression was used in Section III of The 
Hague Regulations was unavoidable, particularly since the 
~ccupying Power would have certain duties in relation to the 
locality, such as that of maintaining the necessary conditions 
for life in it. 

31. Mr. BIERZANEK (Poland) said that his delegation supported 
the underlying ideas of article 52 and particularly appreciated the 
provisions of paragraphs 2 and 5. Introducing the Polish 
proposal to delete paragraph 3 (CDDH/III/96), he said that article 
25 of The Hague Regulations prohibited lithe attack or bombardment, 
by whatever means, of towns, villages, dwellings, or buildings 
which are undefended!i and that it had been a long-standing practice 
to declare certain historic cities as open cities which would 
not be defended. In his delegation's view, the prohibition to 
attack non-defended cities was absolute and could not depend on 
the consent of the adverse Party. Although acceptance of the 
aforesaid declarations was often notified by the adverse Party, 
such acceptance was a mere formality and there could be no 
refusal when the conditions of paragraph 2 were met. A 
declaration made when those conditions were not met would be 
covered by article 35 on prohibition of perfidy. It would be 
difficult, however, to allow of a situation in which the adverse 
Party refused immunity in advance on the assumption that the 
conditions of paragraph 2 might not be met. Bad faith should 
never be presumed. 

32. He had listened with interest to the comments of the ICRe 
representative on the distinction that might be made between 
different cases: such distinctions were not covered by the text 
of article 52~ which required substantial rewording. 
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33. His delegation's amendment to article 53 (CDDH/III/97)~ 


providing not only for the protection of neutralized localities 

but also of neutralized- zones> had been made in order to bring 

the article into line with Article i5 of the fourth Geneva 

Convention of 1949 and cover geographical areas which might be 

composed of scattered dwellings or a number of separate villages. 

His delegation would be prepared to collaborate with other 

delegations which had submitted amendments on the subject. 


34. Mr. DIAZ DE AGUILAR ELIZAGA (Spain), introducing his 

delegation's amendments to articles 52 and 53 (CDDH/III/2ll and 

CDDH/III/212)s said that it was proposed in each case to replace 

the word "localities" by the word iizones",which VIas less 

restrictive in that it could relate to broad areas composed of a 

number of localities. The amended wording would make for more 

precise forms of guarantee and supervision~ which should be 

based not merely on presumption 3 but on an explicit declaration. 


35. Mr. JOSEPHI (Federal Republic of Germany)~ introducing the 
amendments in document CDDH/III/218, said that his delegation 
strongly supported the ICRC's idea that the existing humanitarian 
rules relating to non-defended and neutralized localities should 
be reaffirmed and developed. Further development of such 
specific rules would greatly help to protect the civilian 
population and wounded or sick combatants and would a1 '7>:J Ge-rve to 
protect the economic and cultural values~ represented by the 
localities themselves. 

36. Article 25 of the annex to The Hague Conventi~n No. IV 
of 19073 protected undefended towns and other localities per se 
against bombardment or infantry assault and Articles 14 and 15 
of the fourth Geneva Convention of 1949 contained provisions for 
the special protection of hospital and safety zones and of 
neutralized zones by mutual agreement. 

37. The main purpose of article 52 of the ICRC text was to 
protect non-defended localities near or in a zone where armed 
forces were in contact against tactical bombardment. On the other 
hands neutralized zones outside a zone where armed forces were 
in contact were to be established only by mutual agreement between 
the Earties to the conflict) for protection against strategic 
bombing or shelling. His delegation supported the ICRC view 
that non-defended localities were already protected by the de facto 
situation~ that such protection did not depend on mutual agreement. 
and that a unilateral declaration was unnecessary for establishing 
the status of a non-defended localitys although it would be 
useful to facilitate humanitarian protection. It would be 
difficult, however s to distinguish clearly between situations 
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inside, near or outside a zone where armed forces were in contact. 
The existing text was certainly an improvement on the first draft; 
which referred to "a zone of military operations il 

• At the 
second session of the Conference of Government Experts on the 
Reaffirma~ion and Development of International Humanitarian Law 
applicable in Armed Conflicts) the representatives of Bulgaria s 
Czechoslovakia) the German Democratic Republic, Hungary and 
Poland had proposed the deletion of that wording from the draft 
rules for non-defended as well as ror neutralized localities. 
His delegation suggested that the distinction between situations 
in, near or outside contact zones should also be removed from 
articles. 52 and 53. He supported the Uruguayan amendment 
(CDDH/III/61) in that respect. 

38. His delegation's second substantive proposal was to include 
in article 52 the requirement that no activities linked to the 
military effort should be performed by the authorities or the 
civilian population. For example) a factory producing 
munitions in a non-defended zone some distance behind the infantry 
lines would remain a military objective. The amendment in 
question would be in the interest of th~ protection of 
civilians and civilian objects as well as in the interest of 
military necessity. 

39. The proposal to add two sentences to the new paragraph 5 of 
article 52 was designed to provide~ in cases where an adversary 
refused to accept a declaration of a non-defended locality, for 
the possibility of supervision by a Protecting Power or an 
impartial humanitarian body. The proposal was similar to the 
Pakistan amendment (CDDH/III/ll). 

40. His delegation's other proposals were largely concerned with 
drafting. It was proposed. in particular, to include a 
definition of non-defended localities. 

41. Mr. FISCHER (German Democratic Republic), introducing his 
delegation's amendments to article 53 (CDDH/III/84 and CDDH/III/85), 
said that it had considered it useful to replace the restrictive 
term "locality" by the wider term "area". It should be possible 
to agree upon the status of a neutral area not only for a limited, 
but also for a broad area. His delegation could accept the 
Polish amendment (CDDH/III/97), which was based on the same idea. 

42. A neutralized area might be located not only outside, but 
also inside a combat zone. It was proposed to amend the first 
sentence of paragraph 3 accordingly. 
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43. Mr. RONZITTI (Italy) said that his delegation supported the 
Brazilian proposal (CDDH/III/70) to delete the word "civilian" 
from paragraph 5 of article 52. The word would have great 
practical difficulties for some countries because of their 
particular domestic legislation. The Italian police forces, 
which were civilian in character~ were concerned only with the 
maintenance of law and order and took no part in hostilities in 
case of armed conflict. They could not therefore be regarded 
as offensive forces within the meaning of paragraph 2. The 
existing wording of paragraph 5 caused his delegation some 
difficulty: although under Italian legislation the police 
forces were distinct from the army, they were described as an 
armed body of the State and their internal legal status would 
thus make it difficult for Italy to fulfil the requirements of that 
paragraph. On the basis of a literal interpretation of the 
expres~ion "civilian police forces", a Party to a conflict might 
argue that those forces were not civilian and might thus refuse 
to consider as non-defended a locality which in fact met all the 
requirements of article 52, paragraph 2. To ensure immunity from 
attack, such a State would be obliged to evacuate its police 

forces from a non-defended locality - a very hard condition to 

fulfil without relinquishing the function of maintaining law and 

order, which was essential in peacetime and paramount in wartime. 

The retention of the word "civilian" would run counter to the 

spirit of article 52 which~ because of its humanitarian aim, 

iho~ld be given the widest possible application. 


44. For the same reasons, his delegation also supported the 
Brazilian amendment to article 53, paragraph 4 (CDDH/III/71). 

45. Mr. WULFF (Sweden) said that article 52 was a new concept 
in international law, although it was connected with the idea of 
open or non-defended cities covered by The Hague Regulations 
annexed to The Hague Convention No. IV of 1907. 

46. Non-defended localities could hardly be connected with any 
other form of warfare than land warfare. The amendments of 
Uruguay and the Federal Republic of Germany excluded the words 
"near or in a zone where armed forces are in contact" which 
appeared in paragraph 2 of the ICRC text. A non-defended 
locality might be declared at a late stage in the combat~ when 
it might be practical to include only a limited area. 

47. The ICRC text and the amendments of the Federal Republic 
of Germany (CDDH/III/218), Spain (CDDH/III/211) and Canada 
(CDDH/III/219), provided that the non-defended locality could be 
established by the declaration of one of the parties, the 
Uruguayan amendment (CDDH/III/61) stipulated that there should be 
agreement between the parties~ while the ICRC text also provided 
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for such agreement in certain cases. If the rule were to be 
applied at a time when land forces were in close contact, it 
would be impossible to secure such agreement; accordingly:; the 
lCRC text:; providing for either a unilat~r~l declaration o~ 
agreement~ was the best solution. 

48. The ICRC text provid~d that armed forces and all other 
combatants, as well as mobile weapons and mobile military 
equip~ent~ must have been evacuated from the locality and that no 
acts of warfare should be committed by the authorities or the 
population. That idea was also covered by the Spanish and 
Uruguayan amendments~ while the amendment of the Federal Republic 
of Germany went somewhat further by stating that no activities 
linked to the military effort should be performed by the 
authorities or the civilian population. The broader area which 
the latter amendment was intended to cover might be difficult to 
define and his delegation would prefer a more limited scope. 

49. The Canadian amendment (CDDH/III/219)" providing that there 
need be no withdrawal before the declaration was made, might be 
difficult for the adverse Party to accept. Its effect would be 
close to that of a cease-fire. 

50. According to the amendments of the Federal Republic of 
Germany (CDDH/III/218)s Pakistan (CDDH/tII/ll), Spain (CDDH/III/211) 
and Uruguay (CDDH/III/61), the Protecting Power or any impartial 
humanitarian body could be responsible for supervision, while the 
ICRC text mentioned the Protecting Power only in relation to a 
particular re~ponsibility. In some cases there might be no 
Protecting Powe~ 2nd it might be difficult to find a humanitarian 
body to carry ou~ the task of supervision. His delegation 
therefore ~iewed the rule as mandatory. 

51. Mr. SKELEMANI (Botswana) said that his delegation was 
con~erneda'Fout the definition of non-defended localities and 
neutralized zones and considered ~hat the armed forces and so 
forth mentioned in paragraph 2 of article 52 should be evacuated 
after and not before an area was declared a non-defended locality. 
Paragraph 2 was closely J.inked with paragraph 3> which implied an 
interval between the time when a locality was declared non-defended 
and the time when acceptance of the declaration could be assumed. 
His delegation conside~ed that the peried in question should be 
specified in paragraph 3. 

52. It also supported paragraph 8 of the Uruguayan amendment 
(CDDH/I:!::!:/61). 
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53. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 

that article 52 was one of the most important articles of draft 

Protocol I, the main purpose of which was to afford maximum 

protection to the civilian population and to civilian objects. 


54. The many amendments submitted to the ICRC text deserved 

serious consideration. He pointed out that if no agreement was 

reached by the opposing parties concerning a non-defended area, 

there could be no guarantee that such an area would escape 

destruction. Accordingly, the idea of such agreement, mentioned 

in the IeRC text, was most important and should be accepted by the 

Committee. 


55. His delegation supported the Uruguayan amendment (CDDH/II/61)3 
but had certain doubts about some of the other amendments 
submitted, He thought that the amendment submitted by the 
Federal Republic of Germany (CDDH/III/218) was unrealistic, and 
could not support the Canadian amendment (CDDH/III/219); or that 
submitted by the dele8ation of Spain (CDDH/III/211), 

56. His delegation could support the Polish amendment 

(CDDH/III/96) and all other amendments which would help to 

strengthen the protection of non-defended localities and 

civilian objects. 


57, After endorsing the ICRC text of article 53, he said it would 
be inadvisable for the Com~ittee to deal with that provision 
simultaneously with article 52 or to amalgamate the two articles. 
The ICRC text was clearly drafted. He could, however~ support the 
amendment of the German Democratic Republic to paragraphs I and 3 
(CDDH/III/84 and CDDH/III/85), 

58. His delegation was unable to support the Spanish amendment 
(CDDH/III/211) because it introduced the idea of the arbitrary 
unilateral declaration of neutralized localities, 

59. Sir David HUGHES-MORGAN (United Kingdom) observed that many of 
the amendments introduced during the meeting were designed to 
reduce the differences between articles 52 and 53 of draft Protocol 
I. The minimum aim of both articles was to implement effectively 
the general rule of prohibiting attacks on civilians and 
civilian objects. His delegation considered that the possibility 
of a declaration by a Party to a conflict might help to 
strengthen the prohibition. The admissibility of refusal to 
accept such a declaration and the circumstances of refusal were 
very important questions. and he hoped to hear the views of other 
members of the Committee on how the system of unilateral declaration, 
rather than agreement, would work in practice. 
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60. His delegation saw merit in the idea set out in the 
amendm~nts submitted by the Federai Republic of Germany (CDDH/II/218) 
and Uruguay (CDDH/III/61) that non-defended areas should exist 
whether or not in or near a contact zone. Such areas might 
provide use:ul protection for tne civilian population against air 
attack. The Canadian amendment (CDDH/III/219) rightly made the 
point that large cities might not fall into that category~ on 
the other hand~ the amendment of the Federal Republic of Germany 
might be useful in relation to sm~ller towns of no military 
or communications significance. 

61. A possible solution might be to amalgamate articles 52 and 
53~ laying down minimum rules for the protection of the civilian 
population which would enter into force following a unilateral 
declaration. The article could refer to possible further 
measures of protection by agreement. The other article might be 
replaced by a text along the lines of the "open city" amendment 
suggested by the Canadian delegation~ which would supplement the 
other measures of protection. 

62. Mr. SORIANO (Philippines) said that.his delegation supported 
the B~azilian amendments to articles 52 and 53 (CDDH/III/70 and 
CDDH/III/7l) which suggested the deletion of the word "civilian" 
in paragraph 5 of article 52 and in paragraph 4 of article 53. 
The articles might then be considered to cover police forces which 
were not strictly civilian police forces. The Philippine police 
force was concerned only with the maintenance of peace and order 
and was not a military agency of the State. 

63. Mr. EIDE (Norway)~ referring to the problems raised by the 
representatives of Botswana and Canada~ said that the Committee 
would be mo~ing towards a satis~actory and more comprehensive 
system if the various approaches to localities under special 
v.'otection were combined. The unilateral declaration referred to 
in paragraph 2 of article 52 should suffice if the amendments 
submitted by Pakistan (CDDH/III/ll) and the Federal Republic of 
Germany (CDDH/III/218) were adopted. He fully understood the 
problem raised by the Canadian representative, but thought it could 
be solved by adopting amendment CDDH/III/218. 

64. With regard to the proposed systems ·of unilateral declaration 
and agreement~ he pointed out that certain negotiations would be 
necessary concerning the withdrawal of armed forces. No time 
should be lost in entering into such negotiations, since the 
civilian population and civilian objects must be protected. 
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65. Mr. HERNANDEZ (Uruguay), introducing his delegation's 

amendment to article 53 (CDDH/III/61). said that the proposal to 

delete the article was motivated by ~he wish to give the concept 

of I1 protection" a much wider scope. 


66. Mr. REED (United States of America) said that in general 

his delegation supported the ICRe text of articles 52 and 53. 


67. With regard to article 52, his delegation believed that 
non-defended areas as defined in Article 25 of The Hague 
Regulations meant areas in the contact zone which could be occupied 
by the adverse Party without resistance or opposition. and that 
that was also the meaning conveyed in the ICRC draft ;f article 52. 

68. Turning to paragraph 3 of article 52 of the ICRC draft, he 
said that a time-limit should be specified and suggested forty-eight 
hours. 

69. With respect to paragraph 7 of article 52, which provided that 
a locality would lose its status of non~defended locality if it no 
longer fulfilled the conditions stipulated in paragraph 2 of the 
article or when it was occupied militarily. he expressed doubts as 
to the wisdom of the Uruguayan amendment (CDDH/III/61)3 forbidding 
the military occupation of non-defended localities: such a 
provision might not facilitate agreement, because the effect could 
be to deny strategic cover to a Party to the conflict when overrun 
by the enemy. Finally, the United Kingdom representative's 
suggestions along with those of Canada should be carefully studied. 

70. The CHAIRMAN suggested that. since the Libyan representative 
had asked to be excused from membership of the three-member group 
which would meet with experts of Corumi ttee II j f'fcr. Sadek (Iran) 
should be appointed in his place. 

It was so agreed. 

71. Mr. BILGEBAY (Turkey) said he wished to stress the importance 
of preventing abuse of article 52, paragraph 5~ which referred to 
the presence of "civilian police forces" in a non-defended locality. 
He suggested that the provision should be redrafted by the 
Working Group. 

72. The CHAIRMAN announced that articles 52 and 53 would be 
referred to the Working Group. 

Tbe meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE TWENTY-FOURTH MEETING 

held on Tuesday. 25 February 1975) at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

COMPOSITION OF JOINT WORKING GROUP 

1. 'The CHAIRJ'IiAH suggested that Mr. Agudo Lopez (Spain) should 

participate ill the deliberations of the Working Group composed of 

military experts from CO"1lT'ittC-8 III and jurists from Committee II. 

whicl~ was responsible for resolving the difficulties arising in 

the Spanish text in connexion with the ter~ 'imilitary zone". 


It was so agreed. 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 442 paragraph 1 Field of application (CDDH/l~co 

CDDH/III/224) CDDB/III/227) (concluded) 

Article 46 - Protection of the civilian population (CDDH/l~ 
CDDH/IIL/224, CDDH/III/228) 

Article 47 - General protection of civilian objects (CDDH/l~ 
CDDH/III/229) (concluded) 

Article 47 bis ~ Protection of cultural objects and of 
places of worship (CDDH/III/224. CDDH/III/230)(concluded) 

Report of the Rapporteur on the work of the Working Group 
(CDDH/IIII224) 

2. The CHAIRMAN said that article 44. paragraph 1, and article 46 
had already been discussed by the Working Group at the first session 
of the Conference. The members of the Group were to be commended 
for the efforts they had made to settle their differences and to 
draft proposals for article 47 and article 47 bis. 

3. Mr. ALDRICH (United States of America), Rapporteur, pointed 
out that document CDDH/III/224 was in fact the report of the 
Rapporteur and not of the Working Group. The document outlined the 
work of the Group and recorded reservations which had been expressed 
during its sixteen meetings. Representatives should be able to 
express their views after the various texts had been adopted. 
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4. After a short orocedural discussion between Mr. CRISTESCU 
(Romania) and }Jr. ALDFICH (United. States of America), Rapporteur, 
on the question whether the term "on land" and the whole of the 
second sentence of paragraph 1 of article 44 should be voted on 
separately~ the CHAIRMAN put the two parts of the text and then 
the whole paragraph to the vote. 

The term lion land ii was adopted by r.:;'::: votes to one, with 7 
abstention~. The part of the second sentence beginning with 
"but do not ... Ii and ending with ••• or in the air" was adopted11 

hy ~6 votes to one. with § abstentions. 

paragraph. 1 of ,rti~le U4 was adopted by 60 votes to none, 
with 7 abstentlons.1:. 

5. Mr. ALDRICH (United States of America), Rapporteur, said that 
since article 46 was very complex j it might be preferable for the 
Committee to vote separately on paragraphs 1 and 2. 

6. In accordance wj.th a_ reo.uest by ~1r. 3LISHCHENKO (Union of 
Soviet Socialist Republics) that no vote be taken on paragraph 3 
(b) until article 50 had been considered, the CHAlm~AN su~gested 
tfiat the introductory paragraph and para~raphs 1 and 2 should be 
adopted by consensus. 

The introductory paragraph and paragraphs 1 and 2 of article 
46 were adop·ted by consens us. 

7. The CHAIRMANsugges_ted that the Committee should adopt 
paragraph 3 (~)of ariicle 46. 

8. Mr. ALDRICH (United States of America)s Ttapporteur, drew the 
Committee's attention to the sentence and phrases in square brackets 
and said he feared that it might be impossible to reach a consensus 
if the part of paragraph 3 (a) beginning with the words "unless the 
objectives ... " were retained. An attempt should therefore be m/?-de 
to reach a consensu~ by deletin? that phrase, unless it was 
decided to vote on the two variants or to refer the text back to 
the Working GrouP9 which should then submit a new proposal as soon 
as possible. 

9. Mr. BLISHCHENKO (Union of Soviet Socialist Republics)·· said he 
thought it would be better to ask the Working Group to find a 
solution acceptable to all dele~ations. 

!I For the text of article 44 as adopted, see the report of 
COlillTlittee III (CDDH/215/Rev.l, annex). 
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10. Mr. BRETTON (France) pointed out that the words "which are not 
directed at a specific ~ilitary objective" in the introductory part 
of paragraph 3 did not appear in the French text. It was 
regrettable that delegations using that text should be required to 
take decisions under such conditions. 

11. The CHAIRMAN suggested that paragraph 3 of article 46 should 

be referred back to the Working Group. 


It was so agreed. 

12. The CHAIRMAN invited the Committee to adopt paragraphs 4; 5 

and 6. 


13. Mr. ALDRICH (United States of America), Rapporteur, said that 
Committee I had not yet begun to consider the question of reprisals 
and that Committee III had not completed its ",ork on that subject. 
It might therefore be desirable, at a suitable time and as soon as 
possible, to set up a ,Joint Working Group of the two Committees. 

14. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 

that in his view the adoption of such a course would in noway 

preclude the Committee from taking an immediate decision on the 

article as a whole. 


Paragraphs 4, 5 and 6 of article 41) were adopted by consensus. 

15. The CHAIRMAN pointed out that the question of reprisals also 
arose in connexion- wi th article 47, and ·"asked whether the Coromi ttee 
would agree to the establishment of a Joint 1'[orking Group with 
Commi ttee 1. 

It was so agreed. 

16. Mr. ALDRICH (United States of America), Rapporteur, said that 
he saw no objection to taking a vote on paragraph 1 of article 479 
since the only point to be decided was whether to retain or to 
delete the words "nor of reprisals". 

Paragraph 1 of article 47, including the words "nor of 
reprisals", was adopted by 5A votes to 3 with 9 abstentions. 

17. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that, although he had no objection to the adoption of paragraph 2 
by consensus, his delegation considered that the wording of the 
Russian text of that paragraph should be revised by the Drafting 
Committee, to bring it into line with the English text. 

Paragraph 2 of article 47 was adopted by consensus. 
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18. Mr. ALDRICH (United Sta~es of America)~ Rapporteur, said that 
paragraph 3 contained new and.important provisions of international 
humanitarian law concerning civilian objects. The words "except 
in contact zones where th~ se6urity of the armed forces requires a 
derogation from this pre~umption" had given rise to differences of 
opinion in the Working Group. Certairi rlelegations had feared that 
that provision might authorize infantry in the front line to attack 
civilian objects located in a zone of military operations 3 while 
others had considered such an exception necessary for the safety of 
the soldiers. 

After del~tion of the words "except in contact zones where 
the securlty of-the armed forces requlres a derogatlon from this 
presumption" by 36 votes to 12 with 23 abstentions) paragraph 3 of 

. article 47 was adopted by 64 votes to none with 6 abstentions.2! 

19. Mr. ALDRICH (United States of America)~ Rapporteur3 said that~ 
in·the opinion of the Working Group. the question of the protection 
ofcult~ral objects and places of worship deserved to be dealt 
with in a separate article. Two variants of sub-paragraph (a) 
were submitted to the Committee) the first reading "to commit-any 
acts of hostility directed against I-historic monuments 3 places of 
worship· or works of art 7"3 and the-second, "I-places of worship, 
and those historic monuments or works of art 7". The second 
version gave more emphasis to historica~_ value. 

20. The CHAIRNA-N suggested that the Committee should vote on each 
variant. 

21. Mr. EL GHONEMY (A~ab nepublic of Egypt) said t6athis 
delegation had proposed the second ver~ion so that the protection 
afforded under article 47 bis Ehould extend to places of worship 
and historic monuments~ even when they were renovated or restored. 
If that idea were accepted 3 his delegation was prepared to withdraw 
its amendment. 

22. Mr.CARIAS (Honduras) pointed out that~ in the Spanish 

version, the two texts meant exactly the same. Only the English 

text conveyed the nuance of difference between the two variants. 

He proposed that the Drafting Committee should examine the Spanish 

version; hi~ delegation would vote on the basis of the English 

text. 


23. The CHAIRfI-'1AN said that the Drafting Comm2ttee would- take note 
of the Horiduran representative's comments. 

~I For the text of article 47 as adopted, see the report of 

Committee III (CDDH/215/Rev.l, annex) 
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24. Mr. BLISHCHENKO (Union of Soviet Socialist Republics); 

Mr. GENOT (Belgium) and Mr. DIXIT (India) supported the Egyptian 

representative's interpretation with regard to the protection of 

monuments and places of worship, whether restored or not. 


25. The CHAIRMAN said that, in those circumstances, the second 

variant in sub-paragraph (~) of article 47 bis could be deleted. 


Article 47 bis was adopted by consensus) sub-paragraph (a) 

reading as fol101-J'S: ilto cOIlllnit any acts of hostility directed 

against historic monuments, places of worship, or works of art, 

which constitute the culfural heritage of peoples3i'.}1 


26. Mr. CRISTESCU (Romania) said that the words "on land", like 
the last phrase of the second sentence of article 44, paragraph 1, 
limited the scope of civilian protection. Accordingly, the 
titles of the Section and of draft Protocol I should be amended 
to show that they pertained only to the protection of the civilian 
population on land. The most important principle laid down by 
the General Assembly of the United Nations in its resolution 2675 
(XXV) on "Basic principles lor the protection of civilian popula

tions in armed conflicts" was that human rights must always be 

respected on a basis of equality. Acceptance of the existing 

wording of article 44, paragraph I, would introduce unfair 

discrimination in the protection of the civilian population, for 

the deciding factor would be its location at a given moment. 

The aim was to provide increased protection for the civilian 

population, not to facilitate military operations or to uphold 

the rights of belligerents in their actions against,civilian 

populations. 


27. His delegation understood paragraph 4 of article 46 to 
forbid any kind of reprisals, by whatever means. That inter
pretation was reinforced by article 47) paragraph 1, which 
prohibited rep~isals against "civilian objects". It was 
inconceivable that the civilian population should enjoy less 
prot~ction than civilian objects. 

28. Mr. SCHUT'l'E (Netherlands) pointed out that article 47 bis 
bega1-:' with the words "\'Ji thout prej udice to the provisions of The 
Hague Convention ... of 14 May 1954 , .. ii, and stressed that 
adoption of the article should not be construed as preventing 
countries which had not yet acceded to ~he Hague Convention from 
doing so. 

29. States might imagine that, by signing and ratifying the 
Protocol under dis8ussion, they would be excused from becoming 
High Contracting Parties to The Hague Convention for the Protec
tion of Cultural Property in the Event of Armed Conflicts of 
14 May 1954. The latter, a well-balanced document, apart from 

}I For the text of article 47 bis, as adopted, see the report 
of Committee III (CDDH/215/Rev.l, annex). 
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affording special protection to all cultural objects~ also took 
into account the special responsibilities of States possessing 
in their territories cultural riches and ·historic monuments 
constituting the cultural heritage of an entire nation and even 
of mankind as a whole. Those States had an obligation to take 
adequate measures for protection and preservation, and The Hague 
Convention embodied an entire system of precautionary measures 
which the High Contracting Parties were bound to take in time of 
peace. 

30. He urged all States which had not yet ratified or acceded 
to The Hague Convention to do so: the adoption of article 47 bis 
of draft Protocol I would not serve them as a dispensation. He 
intended to submit a draft resolution to that effect in due course. 

31. Mr. PASCHE (Switzerland) said that, although his delegation 
had not opposed the consensus on article 47 concerning the 
protection of civilian objects. it had certain reservations with 
regard to the wording of paragraph 2. The term "effective 
contribution to military actionl1 was imprecise, and the words 
"military action" should be examined by the Drafting Committee in 
order to avoid any ambiguity. 

32. Mr. TODORlt (Yugoslavia) said that his delegation had 
abstained from voting on article 443 paragraph 1, because the 
text seemed to be inconsistent with paragraph 3 of the same 
article which hau been adopted by Committee III at the first 
session. The latter paragraph explicitly stated that the 
provisions laid down by the Committee were complementary to other 
international rules relating to the protection of humanitarian 
law in armed conflicts. 

33. There could be no question of amending or revising rules 
applicable to such conflicts j since the High Contracting Parties 
had the right to amend an international instrument of which they 
were signatories. The Conference was therefore not competent 
to reaffirm provisions of international instruments relating to 
the law of war. He believed. however) that Protocol II should 
include a clause on the conflict of the norms of international 
law relating to the protection afforded by humanitarian law in 
armed conflicts, in order to ensure the best protection. 

34. Sir David HUGHES-MORGAN (United Kingdom1 referring to 
article 46. paragraph 2~ said that his delegation had joined in 
the consensus but hoped that. the wording agreed upon did not 
restrict the meaning of the word "hostilities", The wording 
should be flexible enough to cover not only acts of violence. 
but preparation for and participation in acts of violence. 
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35. Indeed 9 it would be unfair to allow a civilian who had just 

thrown a bomb to enjoy all the protection afforded by the section 

of the Protocol under discussion. 


36. Mr. SABEL (Israel) pointed out that in article 46; para-
graph 1, reference was made to "military operations", whereas the 
original ICRC text contained the word "attack". He believed that, 
as reflected in the Working Group's report3 there was broad agree
ment that the use of the phrase was not intended to derogate from 
or narrow the protection of the civilian population proposed by 
the ICRC. 

37. He therefore supporteJ the Rapporteur's proposal that the 

Drafting Committee should examine the phrase carefully, to ensure 

that there was no inconsistency with the prohibitions laid down 

in paragraph 1. That could perhaps be done by transferring the 

phrase "acts of violence" to the beginning of article 46, where 

th0Y would follow the words "military operations" or the word 

"attack" used in the original ICRC text. 


38. Mr. HERCZEGH (Hungary) pointed out that the Committee had 

decided at it3 first session that in article 44 the words "on 

land il should be interpreted as covering all waterways included in 

the English term "inland waters": rivers, streams~ canals and so 

forth. The Committee had therefore retained that interpretation 

in adopting article 44; paragraph 1. 


39. Mr. REED (United States of America) said that the United 
States delegation wished to note its reservation on ~he issue of 
reprisals as contained in article 46, paragraph 4; article 47; 
paragraph 1, and article 47 bis to the effect that those provisions 
must be consistent with and subject to the work and determinations 
on the question of reprisals to be taken up by Committee I under 
article 74 - repression of breaches - and by the proposed special 
study group which would consider that matter. 

40. Mr. SHERIFIS (Cyprus) said that he thought that the applica
tion of the provisions of the articles just adopted by the 
Committee should be as broad as possible. The need to avoid any 
increased suffering among civilian populations should prevail over 
military considerations. That opinion was based on the events 
that had recently occurred in his country. 

41. Mr. AJAYI (Nigeria) explained that his delegation had 
abstained in the vote on article 47; paragraph 3, in the belief 
that, in the case at issue, the presumption should be a total one. 
The introduction of an exception weakened that presumption. 
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42. Mr. BILGEBAY (Turkey) said he thought it desirable to specify 
that the Committee did not only take recent events into account in 

its discussions. 


43. The CHAIRMAN thanked the members of the Working Group and 
congratulated th~ Rapporteur on the excellent work that had been 
done. 

Draft Rrotocol II 

Article 29 - Prohibition of forced movement of civilians 
(CDDH/l~ CDDH/56; CDDH/III/12, CDDH/III/4o~ CDDH/III/220) 

44. Mrs. BINDSCHEDLER-ROBERT (International Committee of the Red 
Cross) Bald it had been observed that the displacement of the 
civilian population during an internal conflict had caused great 
suffering. Since Article 3 COmnlon to the four Geneva Conventions 
of 1949 was silent on that point, the ICRC had judged it desirable 
to introduce special provisions for the protection of the civilian 
population. The provisions of article 29) like all the others in 
draft Protocol II, applied to both Parties to the conflict. 

45. The first phrase of article 29~ paragraph l~was based on 
the second paragraph of Artirile 49 of the fourth Geneva Convention 
of 1949 3 which stated that "the Occupying Power may undertake total 
or partial evacuation of a given area if the security of the 
population or imperative military reasons so demand". In that 
conhexion. it should be explained that the adjective "imperative" 
which was used in the proposed article placed the maximum limita
tion on cases where the displacement of the civilian population 
might be ordered. The second phrase of that paragraph was based 
on the third paragraph of Article 49 of the fourth Geneva 
Convention and stipulated that the Parties to the conflict should 
take a11 possible measures in order that the civilian population 
be received under satisfactory conditions of hygiene, health, 
safety and nutrition. The word "safety" referred to the site 
where the camps for receiving the civilian popu1ation would be set 
up: those camps should not be in the vicinity of military opera
tions or military objectivei. 

46. Paragraph 2 of article 29 repeated the tirst paragraph of 
Article 49 of the fourth Geneva Convention of 1949. Civilians 
could, of course~ go into voluntary exile~ in order, for example, 
to reaCh a neutral country; but they could not be compelled to 
leave their own national territory. 

47. The wording of article 29 was much simpler than that of 
Article 49 of the fourth Geneva Convention~ which gave more . 
details; but all the essential points were included. 
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48. Mr.CRL:TU (Romania) explained that the o.mendment submitted 

by his delegation (CDDH/III/12) 12id stress on deportations of the 

civilian population and, the transfer of civilian objects or 

installations across the fronUers of the country of origin. 

Such deportations and transfers should be strictly prohibited. 


49. Mr. NYATHI (Zimbabwe African People's Union. ZAPU) proposed 

that a new paragraph 2 should be inserted in article 29, reading 

as fbllows: "Whether or not civilians are displaced, they shall 

not be sgbject to forced or compulsory labour" (CDDH/III/40). 

His delegation had submitted the same amendment to article 65 of. 

draft Protocol 13 but thought it essential 21so to include the 

provision in article 29 of draft 'Protocol II, dealing with forced 

displacements. ' 

50. Mr~ WOLFE (Canada) said that his delegation had proposed the 
deletion of, article 29 (CDDH/IIII 220) because its provisions were 
out of place in draft Protocol II. In the case of an insurrection, 
or non"international"conflict ~ Government,s had the right, to t.ransfer 
part of the civilian population from one region to another if they 
considered it necessary. The prohibition of forced movement of 
civilians was justif'ied in draft Protocol I, which 2pplied, to 
international conflicts, but in the case of an internal conflict 
it became interference in the domestic affairs of a country. 

51. Mr. AJAYI, (Nigeria) said he supported the ZAPU amendment 
(CDDH/III/40). but suggested that the two paragraphs of the'ICRC 
text should be retained, and that the ZAPU text should be added as 
paragraph 3 at the endQf article 29. 

52. I\1r. STARLING (Brazil ) drew attention to the ,field of 
application of article 29. If 2 party hostil~ to the Government 
was in contro'l of a considerable part of the territory of the 
State ~Therethe conflict was taking place, the two parties could 
fulfil the obligations laid down in article 29w If) on the other 
hand 3 the Government controlled the entire re~ion and the hostile 
party controlled, n'o, 'part :of the terri tory ~ the obligations laid 
down in that article could be fulfilled only by the Governnren.-t,. 
Under thes€corydi tions, ) it would be difficult for some Government's 
to accept the provisions of article 29. 

53. Mr. PASCHE (Switzerland) said that he could accept the text 
proposed by the ICRC. The provision was extremely important and 
should not be deleted 3 as was proposed in the Canadian amendment 
(CDDHIIIII220). The prohibition of forced movements was completely 
justified, and a further provision might well he added) stipulating 
that the property of civilians should not be transferred across the 
frontiers of the country of origin, as it was proposed in the 
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Romanian amendment (CDDH/III/ 12) . Furthermore) the protec,tion 
of the civilian population must be ensured when the Parties to 
the conflict were obliged to order displacements~ and such pro
tection should correspond to the provisions of article 8 relating 
to persons whose liberty had been restricted. 

54. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
he could support the ICRC text, since it provided an additional 
guarantee for the protection of the civilian popuiation involved 
in a conflict. He was therefore unable to accept the Canadian 
amendinent~ which called for the deletion of article 29. 

55. The additional text proposed by ZAPU was extremely important 
and of particular significance in the struggle against racist 
regimes. It should therefore be considered by the Committee. 
Nevertheless~ he agreed with the Nigerian representative that the 
proposed addition should constitute paragraph 3 of article 29. 

56. Referring to the amendment proposed by Romania (CDDH/III/12)~ 
he considered that it was improbable 3 in the case of an internal 
conflict~ that civilian objects or installations would be trans
ferred across the frontiers of the country of origin. That amend
ment~ how~ver~ was not in contradiction with paragraph 2 of the 
ICRC text'. 

57. Mr. CARIAS (Honduras) was opposed to the deletion of 
article 29 and accepted the text proposed by the ICRC. In his 
opinion~ the first sentence of paragraph 1 of a.rticle 29 should 
dispose of the concern which led to the Canadian amendment. He 
considered that the Romanian amendment went perhaps too far in 
prohibiting the tr~nsfer of civilian obj~cts or installations 
across the frontiers of the country of origin) since it might be 
a question of objects taken by civilians leaving the national 
territory. The ZAPU amendment, however) was useful and worth 
consideration by the Committee~ 

58. Mr. CASTREN (Finland) said that his delegation accepted 1(he 
ICRC text and thought that the prohibition of forced displac~ments 
could be of great importan6ein internal conflicts. Moreover) the 
ICRC text provided for exceptions to the rule) since it specified 
"unless the security of the civilians involved or imperative 
military reasons so demand". 

59. Referring to the Romanian amendment (CDDH/III/12») he 
suggested the addition of the word "forced" before the word 
"transfer". Furthermore, in order to make the ZAPU amendment 
(CDDHIIII/40) more specific~ he proposed the addition of the words 
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"of the opposing party!? after the word "civilians", In point of 
fact~ it was impossible to prohibit 0.11 forced labour, for some 
was necessary in order to ensure the survival of the population. 
Some exceptions to that prohibition ~ere in fact provided in the 
third and fourth Geneva Conventions of 1949. 

The meeting rose at 12.30 p.m. 
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SUl\IjIvlARY RECORD OF If'EL T';JENTY~FIFTH NEE'l'ING 

held on Wednesday, 26 February 1975) at 10.20 a.m. 

Chairman: Hr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol II 

Article 29 - Prohibition of forced movement of civilians 
(CDDH/l, CDDH/56; CDDH/III/12, CDDH/III/40 3 CDDH/III/220) 
(continued) 

1. Mr. EIDE (Norway) said that he supported article 29 of draft 
Protocol II which was concerned with a prohibition of crucial 
importance for the protection of the civilian population in 
non~international conflicts. In the past there had been too 
many cases of forced displacements of the civilian population~ 
especially of ethnic and national groups opposed to the policy 
of the central G~vernment. 

2. It had been asserted that sovereignty must mean that the 
Gover-nment of ttH) country concerned enj oyed full freedom of 
action within the territory of that country. 

3. Of course. sovereignty was important in that it afforded 
protection against outside interference) but it had ceased to 
be a screen behind which Governments had unrestricted freedom 
to act in their relations with the nationals of the country. The 
development of international hu~anitarian law ~ad shown that 
Governments were ready to accept restrictions on their freedom of 
action. 

4. Unfortunately, article 29 was rather too weak. The words 
"unless the security of the civilians involved or imperative 
military reasons so demand!) might give rise to abuses. The 
security of civilians should not require their forced displacement 3 

because if tneir security was genuinely threatened, civilians 
would be prepared to move of their own accord. The idea of 
ilimpcrative military reasons i ! was also ambiguous, but rather more 
acceptable. Only purely military reasons were acceptable, but 
not political reasons such as the need to exercise greater control 
over a dissident 0thnic group. Although he had some reservations 
about the exceptions~ he would not press for changes to be made~ 
especially as they were covered by Article 49 of the fourth 
Gen~va Convention of 1949. 
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5. He supported the Romanian amendment to paragraph 2 
(CDDH/III/12) since in the past Governments had, sometimes 
collaborated in controlling groups of dissidents within their 
territory~ and had agreed to the transfer of groups coming from 
other countries. Nev~rtheless, paragraph 1 remained the 
fundamental provision, prohibiting forced movements even within 
the national territory. 

6. He was in favour of the amendment of the Zimbabwe African 
People's Union (CDDH/III/40)J the effect of which was to 
eliminate one of the main reasons for many compulsory displacements. 
He agreed with the views 'expressed by the Finnish representative 
at the twenty~t6urth meeting (CDDH/III/SR.24) regarding certain 
restrictions that might perhaps be incorporated in th~t 
amendme,nt. 

7. ~1r. REED (United States of America) said he wished to refer 
to a problem whiQh.in his opinion, affected Protocol 11- as a whole~ 
and article 29 in particular. 

8. One of the reasons for draft Protocol II was the non~application 
of Article 3 common to the 1949 Geneva Conventions, presumably 
because no country had ever considered, or admitted~ that a, 
conflict occurring in its territory was of the kind or of the 
level of' violence of those. referred to ,in that article .: 

9. As it stood j draft Protocol II provided for strong protection. 
thus clearly implying a conflict of considerable violence. 
Incidentally~ Committee I did not appear to have come "to an 
agreement about the degree of violence that would make the 
provisions of Protocol II applicable~ 

10. The fact was, however, that article 29 3 as drafted, would 
undoubtedly lead to the non-application of Protocol II. No State 
was likely to admit that existing authority within its 
territory was challenged to the point at which the provisions of 
Protocol II would apply. A lesson'should be learnt from the 
non-application of Article 3 of the Geneva Conventione~ and 
attention should be paid not only to the measures for protection 
to be envisaged, but also to the likelihood of their being 
applied in practice.

II. The United, States delegation was therefore of the oplnlon 
that the solution suggested'by the Canadian representative,namely 
the del,etion o.f the article (CDDH/IIII220) ~ would afford better 
protection to the innocent victims of conflicts than that given 
by the more detailed and ambitious approach t.o be found in 
draft Protocol II. 

http:whiQh.in
http:CDDH/III/SR.24
http:CDDH/III!SR.25


- 231  CDDH/III/SR.25 

12. Mr. SHERIFIS (Cyprus) said that he supported article 29, 

paragraph 1, and associated himself] in that connexion~ with the 

arguments put forward by the ICRe representative at the twenty

fourth meeting (CDDH/III/SR.24). His country had had the 

greatest proportion of displaced persons) since two out of five 

had been uprooted in inhumane conditions. 


13. He was also in favour of paragraph 2 of the ICRC text~ as 

amended by the Romanian proposal (CDDH/III/l2), which was a 

useful addition. He was also in favour of the amendment 

submitted by the Zimbabwe African People's Union (CDDH/III/40). 


14. Mr. TRANGGONO (Indonesia) said that he wished to reaffirm the 
opinion expressed by his delegation in Committee I. Assuming 
that Protocol II was really necessary. the decisions reached in 
connexion with it must not give the slightest impression of 
infringing State sovereignty. His deleGation shared the ICRC's 
view that maximum protection must be provided for the civilian 
population; but. since draft Protocol II was completely different 
from draft Protocol I, the approach would also have to be 
different. 

15. In his oplnlon 5 article 29 could be interpreted as leading 
to interference in the internal affairs of sovereign States, 
which had the right to decide on the measures required for their 
safety and that of the population~ even where the displacement of 
the civilian population was concerned. Questions such as the 
security of the civilians involved or imperative military 
reasons were for the Governments concerned to decide. He fully 
understood the reasons which had led the Canadian delegation to 
propose the deletion of article 29 and he was in favour of that 
proposal. 

The meeting rose at 10.35 a.m. 
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SUMMARY ALCORD OF THE TWENTY-SIXTH ~7ETING 

held on Thursday. 27 February 1975 at 10.25 a.m. 

Cllairman: fir" SUL'1'Al'J (Arab Republic of EESypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 33 - Prohibition of unnecessary injury (CDDH/l~ 
CDDH/56; CDDH/III/7. CDDH/III/ll. CDDH/III/91, CDDH/III/222, 
CDDH/III/225. CDDH/III/237, CDDH/III/23S and Add.l) 

1. f','lr. GO PREUX (International Committee of tlle Hed Cross) 
introduced article 33, which was based on The Hague Regulations 
annexed to The Hacue Convention No. IV of 1907 concerning the 
Laws and Customs of War on Land and the Declaration of 
St. Petersburg of 1863 on the Effect of Prohibiting the Use of 
Certain Projectiles in Wartime. Paragraph 1 reaffirmed principles 
which the General Assembly of the United Nations had endorsed 
on many occasions; in particular, it contained elements which 
were relevant to the work of the Ad Hoc Committee on Conventional 
Weapons. It was based on Article 22 of The Hague Regulations, 
with a slight change of wording. Its underlying principle 
applied to a field which was not governed by regUlations, since 
it had no practical limits. The current trend was to introduce the 
qualifying principles of "just war;? and of unequ.al weapons) 
which tended to absolve the weaker party from its obligations. 

2. Paragraph 2 was based on Article 23 of The Hague Regulations 

and on the Declaration of St. Petersburs. Its purpose was, in 

substance, to prohibit unnecessary injury, a concept which was 

well known but difficult to define. The text referred to 

methods and means which aggravated sufferinc or caused death. 

The question of weapons per se was being dealt with by the Ad Hoc 


G-ornmittce 	on Conventional vleapons" Moreover; all weapons could 
cause unnecessary suffering and have indiscriminate effects. 
The '1inevitable deathll referred to in the text was a question of 
proportionality. 

3. Mr. HERNANDEZ (Uruguay), introducing his delegation's 
amendment (CDDH/III/7)J questioned the use of the term "disabled 
adversaries" and suggested that that concept should be deleted 
in order to extend the scope of the article. 
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4. Mr. HAMID (Pakistan), introducing his delegation's amendment 
(CDDH/III/II)~ said that it was designed to supplement the ICRC 
text. The" ICRC d~aft embodied two impo~tant principles. First 
that the combatants' choice of means of combat was not 
unlimited 3 and that the use of weapons, projectiles atid sUbstances 
which cause unnecessary suffering was prohibited. The amendment 
introduced a third principle, forbidding the use of "weapons and 
methods of warfare which may affect both combatants and 
civilians without discrimination". His delegation also suggested 
that the High Contracting Parties should meet under the auspices 
of the ICRC with a view to prohibiting".particularly cruel methods 
and means of warfare. Any list of prohibited weapons would soon 
be out of date, given the rate of technological progress. A more 
flexible procedure, adaptable to the circumstances, should be 
adopted. The prohibition of weapons which caused unnecessary 
suffering should be a continuing process, and that could be 
achieved through periodic meetings of the High Contracting 
Parties at which military and le[al experts coulrt exchange views. 

5. Mr. CASTREN (Finland), introducing his delegation's 
amendment (CDDH/III/91), said that article 33 was of fundamental 
importance in that it established the basic principles governing 
the conduct of combats, which affected not only the combatants~ 
but also the civilian population: the greatest care should 
therefore be taken in drafting article 33. The title and text 
prepared by the ICRC should be made more specific and brought 
up"to date. "The title should be changed to "Basic Rule". The 
words "and of members of th~ir armed forces" were superfluous, 
since that concept was covered by the words "Parties to the 
conflict". He thought that the words lito adoptlY in the 
English text should perhaps be replaced by ilto choose", and 
suggested a number of drafting changes. The fate of disabled 
adversaries was defined in sufficient detail in article 38 of 
draft Protocol I. Finally, article 33 should be supplemented 
by the prohibition of the use of methods and means which struck at 
combatants and the civilian population indiscriminately and of 
those which disturbed the ecological balance of the human 
environment. In the latter connexion 3 his delegation had 
become a sponsor of amendment CDDH/III/222 and could support 
the German Democratic Republic's amendment to article 33 
(CDDH/III/225) subject to some drafting points. 

6. Mr. FISCHER (German Democratic Republic), introducing the 
joint amendment on the protection of the environment, (CDDH/III/222) 
said that such a provision had already "been deemed necessary 
in connexion with article 48 bis. The insertion of the new text 
at that stage of the Committee's work was justified by the fact 
that it dealt with a matter of general concern: the environment 
was vitally important and thus warranted two references in the 
same Protocol. 
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7. Introducing his delegation's amendment CDDH/IIII225~ he 
pointed out that it was more in line with present-day international 
law and differed little from the ICnC text which stated that the 
right of Parties to the conflict and of members of their armed 
forces to adopt methods and means of combat was not unlimited 3 

whereas his delegation's text stated that the choice of means and 
methods of combat by the Parties to the conflict and by combatants 
was not unlimited. Having studied United Nations General Assembly 
resolution 24LI4 (XXIII) enti.tled YiRespect for human rights in 
armed conflictsli~ his delegation considered that the assumption 
that there would be a right to use force should be avoided in the 
text of article 33. The purpose of paragraph 2 of the amendment 
was to prevent "unnecessary sufferinE;H or the use of ilparticularly 
cruel means and methods" of combat. The term liunnecessary 
suffering" was used in The Hague Regulations annexed to The Hague 
Convention No. IV of 1907 concerning the Laws and Customs of War 
on Land~ and also appeared in the Australian amendment (CDDH/III/237) 
and the Finnish amendment (CDDH/III/91). His delegation was ready 
to support the latter amendment. Paragraph 3 of his delegation's 
amendment reiterated article 46 in condemning the indiscriminate 
use of means and methods of combat. It was most important that 
article 33 should contain that principle, since indiscriminate 
warfare was contrary to international law not only with regard to 
the civilian population but also with regard to protected military 
units and Objects such as medical units and medical installations. 
Paragraph 4 of his delegation's amendment provided for the adoption 
of a provision in the form of the Martens clause. If, however 3 

reference to that clause was maintained in article 1 of draft 
Protocol I, his delegation would be willing to with~raw paragraph 4. 

8. l~. MAHONY (Australia). introducing his delegation's amendment 
(CDDH/III/237), said that its purpose was to r~place article 33 by 
a new and shorter text. The scope of The Hague Regulations and 
the St. Petersburg Declaration was, in his view, limited. The 
reference to means and methods of combat in the ICRC text 
represented a considerable extension of the law 3 and it was 
essential to develop that instrument to give it greater clarity. 

9. Mr. NGUYEN VAN HUaNG (Democratic Republic of Viet-Nam) said 
that the name of Uganda should be added as coo,sponsor of the amend
ment to article 33 submitted by his delegation (CDDH/III/238 and 
Add.l). 

10. Before introducing that amendment, he wished to stress once 
again the fact that in any international conflict there was always 
one party which was the aggressor and another party which acted in 
its legitimate self-defence. Furthermor~, any provision of the 
Protocol which referred to the acts of the "Parties to the conflict" 
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should be interpreted in the light or the prohibition of aggression 
laid down in the Charter of the United Nations. In the case of 
article 337 the methods and means of combat used by an aggressor 
State were therefore criminal acts or in~truments of war, since a 
crime of aggression was being committed. If the methods and 
means used by an aggressor transgressed the laws and customs of 
war, and more ~pecifically the provisions of the Geneva Conventions 
supplemented by Protocol ~ the crime of war stricto sensu would 
be added to the crime of aggression. But if the Party to the 
conflict exercising the right of legitimate self~defence violated 
those same provisions~ it.would be guilty only of the crime of 
war stricto sensu. That reservation had to be made in order not 
to run counter to the rules of modern positive international law 
in legislating \'rith regard to acts of the "parties to the conflict" 
within the context of humanitarian law. 

11. Having made those points clear~ his delegation proposed to 
add three paragraphs to article 33 which expressed in legal terms 
the humanitarian requirements arising out of the armed struggles 
that the peoples of Asia, Africa and Latin America had had to 
wage since the adoption of the Geneva Conventions of 1949. The 
provisions of those paragraphs were necessary~ since the peoples 
in question would have to continue their struggle against colonial 
domination~ foreign occupation or racist r~gimes during the coming 
decades. Since 1949~ the structure of colonial and neo-colonial 
wars of aggression had changed radically~ the process having 
culminated in the Viet-Nam war: on the one hand, there was the 
imperialist aggressor) supplied with all the latest and most 
cruel methods and means of war. bent on overcoming as quickly as 
possible the resistance of ill-armed and economically 
undeveloped peoples; on the other. there was ~ whole people 
united in resisting foreign aggression in order to defend its 
independence and its right to self-determination. The result had 
been the large-scale extermination of the civilian population 
and the systematic destruction of entire regions. 

12. During the Viet-Nam war, that policy had been clearly expounded 
by General Westmoreland in the following words: i7We are going 
to bleed them white. ,. until this assumes the proportions of a 
national catastrophe and they have their work cut out for decades 
ahead"~ while MacCohnell, Chief of Staff of the United States 
Air Force, had declared: " ... it is better to bomb blindly than 
not to hit military objectives". The whole of Viet-·Nam had thus 
become a testing-ground for a series of ne'!J tactical and strategic 
methods, such as special warfare~ local warfare, ecological warfare, 
vietnamization of the war, and so forth, which could thereafter 
be applied against other countries of Asia. Africa and Latin 

http:CDDH/III/SR.26


d 

_. 237 - CDDH/IIIISR.26 

America fighting against imperialist aggression. colonialism and 
neo-colonialism. A statement by Senator Gaylor Nelson in 1970 
and a report by the sci~ntist Westing in 1971 described the use of 
90,000 tons of defoliar.ts and plant-killers over an area of 
2.5 million hectares in South Viet-Nam. In the I.F. Stone Review 
of 12 July 1965, it was stated that if the bombing of the dykes 
in North Viet-Nam was successful, it "could produce a result 
comparable to that of a hydrogen bomb: the entire delta would be 
destroyed and two or three million people would be drowned or 
would die of starvation". 

13. The purpose of the proposed new paragraph 3 was to prohibit 
the employment of such methods and means of combat which caused 
mass extermination or the destruction of entire regions. That 
question should be included in Part III, as it constituted a 
general rule with respect to methods and means of combat. 

14. The purpose of the proposed new paragraph 4 was to forbid a 
method which was practised systematically in South Viet-Nam by 
the imperialist aggressor and the Saigon puppets, - the so-called 
policy of "pacification" , set up as a national policy with the 
purpose of destroying the forces of liberation. Dozens of plans 
for speeding up pacification had been worked out, each new plan 
comprising crueller and more sophisticated means than the 
previous one. Specially trained teams accompanied the American 
Expeditionary Force, the regular troops and the regional puppet 
troops on operations "for draining the pool to catch all the fish". 
Every possible mp.ans was employed. such as dive bombing~ carpet 
bombing. mass poundings. infantry fire, indiscriminate fire 
and levelling by means of giant bulldozers. The object was to 
spread terror among the civilian population and force it to submit 
at all costs. The idea was tc destroy everything and to kill 
or imprison all those who dared offer any resistance. Those 
remaining alive were then subjected to mass transfers and were 
usually herded into camouflaged concentration camps which went 
under the name of linew life hamlets". That so-called pacification 
policy had become one of the two aspects of the programme for 
vietnamizing the war. Its object was to force the civilian 
population to give up the struggle for self-determination. to seize 
all the material, financial and human resources of the civilian 
population, to bolster up the puppet armed forces and to reB tore 
a political administration hated by the people. So the 
adversary to be crushed was the entire civilian population. Colby, 
who had been in charge of the pacification programme in South 
Viet-Nam. had himself admitted that over 5,800,000 people had been 
either killed. wounded or forcibly evicted from their homes from 
the beginning of the war of aggression to 21 April 1971. Such 
inhuman methods and means of combat, which were designed to subdue 
an entire people, must be forbidden. 
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15. The purpose of the proposed new paragraph 5 was to fill a gap 
in international humanitarian law by forbidding any disruption or 
destruction of the ecologicil balance. .Along the South Viet-Namese 
ccast3 some 36 per cent of the mangrove forests had been 
destroyed~ on the grounds that they served as cover for the 
revolutionary fo~ces. The provisions of this new paragraph were 3 

moreover, in conformity with United Nations General Assembly 
resolution 2603 (XXIV), under which the use in international armed 
conflicts of any chemical agents of warfare was contrary to the 
generally recognized rules of international law because of their 
direct toxic effects on man 3 animals or plants. It should be 
added that the destruction of the human environment was also 
brought about by many other means and methods of ccmbat3 such as 
area bombing j mass poundings which had made craters in many 
regions of South Viet-Nam 3 fires started by napalm~ phosphorus, 
thermite and flame-throwers 3 and the use of giant bulldozers 
for levelling wooded areas. 

16. The protection of the environ~ent had its place in Part III 
of the draft Protocol, since it would become a rule of general 
application and a guideline for the preparation of rules of 
inteinational humanitarian law. 

17. Mr. ALDRICH (United States of America), Rapporteur, said 
that the Working Group was at present examining an article on the 
protection of the environment. He proposed that the decision 
regarding the part of the Protocol in which that article should 
be placed should be deferred until the Committee had a definitive 
text before it. Depending on the content of the article, the 
Committee would be able to decide whether protection of the
environment should appear in the section dealing with protection 
of the civ~lian population or in that dealing with methods and 
means of combat. In his opinion~ the provisions relating to the 
protection of the environment should be grouped in a single 
article. 

18. Mr. TRAN THIEN NGUON (Republic of Viet-Nam) said that the 
question of the nature of the conflict in South Viet-Nam had been 
examined 3 discussed and settled in plenary; there was no need for 
the Committee to revert to it, but if it did, his delegation 
would ask to be allowed to exercise its right of reply. 

19. On the pretext of submitting an amendment, the North Viet-Nam 
delegation had indulged in ill-judged propaganda with the idea of 
misleading international opinion about the war of aggression which 
North Viet-Nam was at present waging against South Viet-Nam. 
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The Hanoi delegation had therefore digressed from the subject under 
discussion~ and had taken advantage of the Comnittee's proceedings 
to renew its unwarranted attacks against other delegations 
designated by name. 

20. The CHAIRMAN said that the general debate on article 33 of 

draft Protocol I was now open. 


21. Mr. TODORIC (Yugoslavia) said that the provisions of 
article 33 on the protection of victims of armed conflicts. which 
had been drafted in general terms in the mid-nineteenth and 
early twentieth centuries. could be of vital importance to the 
success not only of the work being done in Committees III and the 
Ad Hoc Committee on Conventional Weapons~ but of the Conference 
itself. It was therefore indispensable to define the scope of the 
prohibition or restriction of the use of certain weapons and of the 
prohibition of unnecessary suffering~ and to supplement article .33, 
by the provisions of article 34 on new weapons which should be 
more concrete. 

22. The United Nations General Assembly had invited the 
Conference to continue its search for agreement on rules of 
international law prohibiting or restricting the use of certain 
conventional weapons, particularly incendiary weapons, that might 
be deemed to cause unnecessary suffering. That task had been 
entrusted to Committee IV; but the other Committees should 
help by seeking to establish humanitarian rules that could 
contribute to the real protection of the human person when 
threatened with extermination through the use of conventional 
and new weapons~ which destroyed the environment, caused unnecessary 
suffering and struck without distinction at members of the armed 
forces and civilians. 

23. His delegation would spare no effort in seeking solutions 
that would command general support) since it was not only a matter 
of maintaining and strengthening world peace: vital interests 
and the very future of the international community were also' 
involved. His delegation supported all the amendments 
submitted with that purpose in view, particularly the amendment 
submitted by ten states (CDDH/III/222) on the protection of the 
human environment. 

24. Mrs. MANTZOULINOS (Greece) said that she supported the 
Finnish proposal (CDDHIIII/91) amending the title of article 33 to. 
nBasic Rulen~ which emphasized the scope of the article. Moreover~ 
such a title would correspond to that of article 43 in Part IV of 
draft Protocol I. 
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25. The ICRC text reaffirmed a fundamental principle of 
international law~ that the only legitimate aim of belligerents 
was to weaken the military forces of the·adverse Party, and the 
provision of The Ha~!.ue Regulations, prohibi tLlg the use of certain 
weapons causing unnecessary suffering; but it did not cover the 
obligation of the parties to the conflict to spare the civilian 
population. The idea of the protection of the civilian 
population was implicit in the Finnish and Australian (CDDH/III/237) 
amendments, which broadened the scope of article 33. The Pakistan 
amendment (CDDH/III/ll), on the other hand J was explicit on the 
subject 9 since it proposed that weapons and methods of warfare 
likely to affect combatants and civilians indiscriminately should 
be prohibited. Her delegation supported that amendment, but 
thought that it should supplement rather than replace th~ 
ICRC text. With regard to the amendment proposed by the German 
Democratic Republic (CDDH/III/225), the Martens clause, which 
appeared in paragraph 4, could be added at the end of paragraph 2 
of the ICRC text, provided it was not retained in the preamble to 
Protocol I. 

26. l'Irs. DARIIriIAA (Mongolia)" referring to the Australian 
amendment (CDDH!IIII237), pointed out that the concept of 
"unlimited right", like that of limited right would remainy 

imprecise so long as no specific criteria for defining it had been 
adopted. 

27. hTith regaro. to the amendment of the Democratic Republic of 
Viet-Nam and Uganda (CDDH/III/238 and Add.l), it was clear that it 
had ~ lofty aim in that it tried to avoid a repetition of the 
suffering experienced by the Vietnamese people and also to avoid 
other peoples experiencing similar suffering. In that sense the 
amendment was a worthy contri~ution to the future development of 
international humanitarian law. That amendment was far closer 
to the realities of life than were the theories of experts and it 
made an indispensable contribution to humanitarian law. 
Paragraph 3 was particularly important since experience had shown 
that mass extermination and the destruction of entire regions 
often extended to neutrals and inhabitants not taking part in the 
conflict. Paragraph 4 rightly prohibited methods and means of 
combat employed by colonial and racist r~gimes to crush 
liberation movemehts. Paragraph 5 should be examined at the same 
time as amendment CDDH/III/222. As the Rapporteur had said, the 
latter document needed to be put into final form, but it must 
obviously be included in Protocol I. 
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28. Sir David HUGHES-MORGAN (United Kingdom) said that his 
delegation supported the Finnish amendment (CDDH/III/91) as a whole. 
In paragraph 1 of article 33, it was sufficient to mention the 
"Parties", because th~t term necess~rily covered their armed 
forces. In the same paragraph, the verb "to choose" would be 
preferable to "to adopt". In paragraph ?, it would be better 
to follow The Hague Regulations of 1907 which had become the 
expression of customary international law, rather than the 
Declaration of St. Petersburg; that indeed was what the authors 
of the United Kingd,om r1anual of Mi Iitary Law had done. The 
English version of that rule should be corrected however, because 
it cQntained some errors of translation: "calculated to cause 
unnecessary suffering" could not be regarded as a good translation 
of "propres a causer des maux superflus"; it r:night perhaps be 
better to translate the French words "propres a" by "of a nature to i

', 

and to say "injury" instead of "suffering". ICRC Commentary 
(CDDH/3, p. 41). 

29. He .considered that the amendments submitted by the delegations 
of Pakistan (CDDH/III/ll) and the Federal Republic of Germany and 
others (CDDH/III/?22) raised certain difficulties regarding the 
"incidental effects", which could be both tragic and unavoidable 
(see CDDH/3, p. 65). Concerning the Australian amendment 
(CDDH/III/237), the United Kingdom delegation saw no objection 
to the prohibition of methods being extended to means, On the 
other hand, the amendment submitted by the Democratic Republic 
of Viet-Nam and Uganda (CDDH/III/~38 and Add.l) seemed unacceptable, 
since it introduced a derogation to the universality of humanitarian 
law. 

30. Mr. Moun Seun JANG (Democratic People's Republic of Korea) 
considered that the strict prohibition of certain methods and 
means of combat would ease the sufferings of humanity; he 
therefore recommended that the text of article 33 should be revised. 
Contemporary history showed that the United States imperialists had 
wished to subjugate the Korean nation by massacring its people and 
deV~stating its territory, All sorts of atrocities had been 
committed, in total disregard of the international conventions 
governing the law of war, and going far beyond the criminal acts 
of Hitler's armies. 

31. Article 33 should be considered parallel with article 34, 
since the contemporary era was largely dominated by science and 
technology.' The United States imperialists had not hesitated 
to use biological and chemical weapons in the wars in Korea and 
Viet-Nam. Even at the present time they were installing atomic 
and remote~controlled atomic weapons in South Korea, close to the 
demarcation line, with the risk of plunging the Korean people into 
a nuclear war. For that reason the production, testing and use of 
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such weapons should be prohibited and existing stocks should be 
destroyed. The text of articles 33 and 34 should therefore be 
redrafted in order to take those facts and the experience of the 
Korean people into account. 

32. Mr. SHERIFIS (Cyprus) said that his delegation was in full 
agreement with the ICRC text. Certain ideas embodied in the 
various amendments could only be accepted to the extent that they 
complemented that text and broadened .its field·of application. 
Among those ideas, his delegation gave particular support to the 
prohibi tion of the use of methods and me.ans which adversely 
influericed the ecological balance of the human environment and 
those calculated to spread terror among the civilian population 
and aimed at forced mass transfers. His delegation also took a 
firm stand against any attempt to subjugate a peopl~struggling·to 
withstand foreign occupation. He was confident that delegations 
would understand the reason for that attitude. 

33. Mr. STARLING (Brazil) considered that article 33 should be 
limited to the general rules related to the prohibition of 
unnecessary injuries. The text submitted by the ICRC presented 
a good basis for discussion, and perhaps for adoption by the 
Conference as it stood, as a compromise solution. His delegation 
considered that the problem of defining specific weapons and 
related questions should be dealt with by the Ad Hoc Committee on 
Conventional Weapons. The question of weapons with indiscriminate 
effects had perhaps been sufficiently discussed during the 
consideration of article 46; paragraph 33 which the Committee 
had already approved. 

34. Mr. PASCHE (Switzerland) said that he considered article 33 
to be of particular importance, since it was designed to limit 
certain evils and abuses which would make the return to peace and 
reconciliation more difficult. As the ICRC had indicated in 1971, 
at the Conference of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law Applicable in Armed 
Conflicts 3 the situation had changed considerably since the 
beginning of the twentieth century: the rules of humanitarian 
law had been frequently violated, the international community had 
welcomed a number of States which had adopted a new attitude 
towards international law J and the absence of new international 
instruments was being felt more and more. Consequently, he 
considered that the Committee should adopt the text proposed by 
the ICRC, which had the merit of being clear and well-balanced. 

http:CDDH/III/SR.26


- 243 - CDDH/III/SR.26 


35. The Swiss delegation had considered with interest the varlOUB 
amendments submitted and thought that the Uruguayan amendment 
(CDDH/III/7) could usefully be considered by the Working Group. 
Although the Pakistan amendment (CDDH/III/ll) was interesting J 

it would be somewhat difficult to organize th~ proposed meetings 
to study that question) WhlCh would in any case be considered when 
article 34 was takpn up. The Finnish de18gation had rightly 
suggested that the title should be changed to HBasic Rule" or 
"Basic Rules" (CDDH/III/91). With regard to that same 
amendment, he thought it would be preferable to retain the explicit 
reference to Harmed forces!?) which could apply to the ordinary 
soldier who in the field was obliged to conform to humanitarian 
rules. The amendment submitted by Australia and a number of other 
delegations (CDDH/III/222) raised a question which was at present 
under consideration. Paragraph 4 of the amendm~nt submitted by 
the German Democratic Republic (CDDH/III/225) brought in a new 
element~ which was based on the Martens clause and would be worth 
incorporating at some point in Part III of draft Protocol I. 
Regarding the Australian amendment (CDDH/III/237), he considered 
that it would be preferable to retain a text in which the words 
I7methods l9 and "means 91 appeared. 

36. Mr. CASTREN (Finland) thanked the delegations who had supported 
the Finnish amendment (CDDH/III!91) and said that the ways in which 
it differed from the other amendments could easily be overcome by 
the Working Group. As far as the second part of the Pakistan 
amendment (CDDH/III/II) was concerned 3 his delegation endorsed the 
ideas expressed by the representative of Switzerland. It 
considered) too~ that paragraphs 3 and 5 of the amendment submitted 
by the Democratic Republic of Viet-Nam and Uganda (~DDH/III/238 
and Add.l) should be accepted. The Finnish delegation reserved 
the right to revert to the othc'." proposals lat.::r. 

37. The CHAIRMAN annoLlllced thdt Mr, Hediger, Legal Secretary) 
who had rendered great servic('.s to the Committee) would be replaced 
by Mr. Friedrich as frorr ti,oC' t,\Ilpnty··seventh reeting. 

The meeting rose at 12.25 p.m. 
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SUMMARY RECORD OF THE TWENTY-SEVENTH MEETING 

held on MondaY3 3 March 1975~ at 10.25 a,m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 33 - Prohibition of unnecessary injury (CDDH/l~ 
CDDH/56; CDDH/III/7, CDDH/III/ll~ CDDH/III/91, CDDH/III/222, 
CDDH/III/225) CDDH/III/237, CDDH/III/238 and Add.l) . 
(continued) 

1. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
said he wished to str8ss the basic character of article 33 of draft 
Protocol I. In his opinion, it was for the Conference to 
set forth the principles which would be respected by all the 
parties and which could be applied without discrimination in 
order more effectively to protect the victims of conflicts. 

2. His delegation had given careful st~dy to draft article 33 
proposed by the ICRC, which was designed to strengthen the 
protection of the civilian population and civilian objects. It 
had no objections to raise, but wished to suggest that it 
would be useful to improve the form of the article in order 
to achieve a compromise that would be acceptable to all. The 
principles set out in the ICRC text should be made more 
specific; the expression "means which uselessly aggravate 
the sufferings", appearing in paragraph 2, was particularly 
vague. Moreover, Committee IV had been confronted by the same 
problem. It was not clear where the limits of "unnecessary 
sufferings" should be drawn, and a term must therefore be found 
to strengthen the prohibition to use weapons or means which 
were likely to aggravate sufferings unnecessarily. 

3. Amenjment CDDH/III/2~5, submitted by the German Democratic 
Republic, had the effect of improving the wording of several 
provlslons. Paragraph I limited the choice of means and methods 
of combat" aLl reference was made to Hcombatants" rather than to 
"armed forces ll • The USSR delegation accordingly supported the 
amendment, which improved the ICRC text. 

4. The amendment submitted by Australia and nine other delegations 
(CDDH/III/222) provided clarifications with regard to protection 
of the ecological balance, to which the ICRC had tried to give 
expression in articles ~7, 48 and 49 of draft Protocol I. 
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5. The Australian amendment (CDDH/III/237) did not run 
counter to the ICRC texts but restricted the rights of the 
parties. 

6. The amendment submitted by the Democratic Republic of 
Viet-Nam and Uganda (CDDH/III/238 and Add.l) proposed the 
addition of three new paragra9hs with the main effect of 
prohibiting the employment of methods and means which would 
cause mass extermination of the civilian population and the 
destruction of entire regions~ or which would disrupt the 
natural conditions of the environment. 

7. The Brazilian amendment to article 34 (CDDH/III/32) took 
little account of realities~ since it limited the scope of 
article 33, paragraph 2. 

8. He could support the Pakistan amendment (CDDH/III/ll). 
It was obvious that a prohibition of the use of weapons and 
methods of w~rfare which were likely to affect combatants and 
civilians indiscriminately fell exclusively within the 
competence of States, or of the High Contracting Parties~ 
not of an international humanitarian body like the ICRC. 

9. All the amendments proposed at the first or at the current 
session were designed to strengthen the protection of the 
civilian population and civilian objects ahd deserved the 
Committee's full attention. 

10. Mr. OKWONGA (Uganda) said that, although the ICRC draft 
text constituted an excellent basis for discussion, article 33 
in its existing f·orm did not cover all situations and was 
limited in its application. For that reason, the delegation of 
the Democratic Republic of Viet-Nam and his own delegation had 
proposed the addition of three new paragraphs (CDDH/III/238 and 
Add.l). The first was specifically designed to cover wars of 
liberation in Africa and Asia~ where the parties to the 
conflict were not of equal military strength and where the 
aggressor might attempt to use methods and means· of combat 
likely to cause mass extermination or the destruction of entire 
regions~ which would be incompatible with accepted methods 
of warfare. 

11. Certain representatives had suggested that the ideas 
contained in those new paragraphs had already been expressed in 
other articles and that there was consequently no reason to 
repeat them. He himself was not of thbt opinion. Article 33 
was a fundamental provision; his delegation attached special 
importance to it and considered that it should be strengthened 
by joint amendment CDDH/III/238 and Add.l. 
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12. Mr. CRISTESCU (Romania) said that article 33 set forth a 

fundamental rule and served as a useful basis for work. The 

amendments designed to supplement and improve that article 

should therefore be examined in detail. 


13. His delegation considered that the prohibition of methods 
and means of combat that aggravated suffering should be as 
broad and specific as possible. 

14. He endorsed the amendment submitted by the Democratic 

Republic of Viet-Nam and Uganda (CDDH/III/238 and Add.l) 

proposing the addition of three new paragraphs. 


15. He also eJ'rl~rsed the Finnish amendment (CDDH/III/91)~ 
designed to replace the existing title of article 33 by "Basic 
Rule" and to simplify the text; the amendment of the German 
Democratic Republic (CDDH/III/225)~ which departed very little 
from the ICRC text and replaced the "right" of the parties 
by the "choice" of means and methods of combat, and the Pakistan 
(CDDH/III/ll) nnd Australian (CDDH/III/237) amendments 3 which 
were designed to prohibit the use of weapons likely to affect 
combatants and civilians indiscriminately. 

16. With regard to the latter point3 he considered that 
greater precision was required and that the categories of 
weapons be prohibited should be stated. The United Nations 
General Assembly had already adopted a resolution (resolution 
2936 (XXVII» on the non~use of force in international relations 
and permanent prohibition of the use of nuclear weaRons 3 and 
the Institute of International Law, at its session held in 
Edinburgh in September 1969 3 had adopted two resolutions 3 one 
on the distinction between military and non-military objectives 
and the other on the problems raised by the existence of 
weapons of mass destruction. 

17. He was convinced that the Conference should formulate 
standards prohibiting all weapons of mass destruction. 

18. Mr. RABARY (Madagascar) said that his delegation could 
accept article 33 as it appeared in draft Protocol I~ although 
that article envisaged a conventional war situation. On the 
other hand, while the development and use of new weapons and 
new methods might be more effective 3 they were certainly more 
inhumane and devastating, and led to new situations which 
brought into conflict, on the one hand, colonial or racist power, 
and 3 on the other~ impoverished peoples determined to struggle 
for their freedom, sovereignty and dignity. 

19. His delegation warmly endorsed the amendment of the 
Democratic Republic of Viet-Nam and Uganda (CDDH/III/238 and 
Add.l) reflecting the cruel experience of the peoples of the 
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third world in their struggle against colonial and alien 
domination and racist regi~ess all the more so because the 
United Nations General Assembly had proclaimed in resolution 3103 
(XXVIII) of 12 December 1973 that armed conflicts involving 
the struggle of peoples against colonial and alien domination 
and racist regimes were to be regarded as international conflicts 
in the sense of the 1949 Geneva Conventions. 

20. He nevertheless wished to suggest some slight changes in 
that amendment~ first, to add the words "directly or indirectly" 
after the words "methods and means of combat which ... Ii in 
paragraph 3, and, secondly. to insert the words "open or" 
before the words "camouflaged concentration camps'i in paragraph 4. 

21. He was in favour of the amendment submitted by Australia 
and nine other delegations (CDDH/III/222) on the $ubject of 
ecological balance. which had already been thoroughly dealt 
with in another article currently under consideration by the 
Working Group. The s~~a renark applied to par2graph 5 of the 
amendm~nt submitted by the Democratic Republic of Viet-Nam and 
Uganda (CDDH/III/238 and Add.l). 

22. His delegation agreed with those who had already 

expressed interest in the ideas contained in the Pakistan 

amendment (CDDH/III/ll)~ but would prefer to see them reflected 

in article 34. 


23. With regard to article 34 itself. his delegation 
supported the Brazilian amendment (CDDH/III!32). 

24. Mr. fiIOKHOTHU (Lesotho) said that article 33 raised a 
thorny issue in that it called upon Governments to prohibit 
weapons which were likely to cause unnecessary suffering or 
have indiscri~inate effects. The problem was a vast one which 
should be studied in detail and considered by a conference on 
general disarlliament. The aim of the ICRC text was to restrict 
the use of certain types of weapons enumerated in paragraph 2, 
but he wondered whether the list drawn up by ICRC was 
sufficiently exhaustive and whether the matter really fell within 
the terms of reference of the Conference. 

25. Nevertheless, he was in favour of the ICRC text and of 
the amendments designed to improve the substance and form of 
article 33. 

26. Some dangerous and poisonous weapons were being used by 
colonial and racist minority regimes in Africa to exterminate the 
civilian population and freedom fighters~ and were thereby 
helping to produce a most unsatisfactory state of affairs which 
was preventin~ the majorities from exercising their right to 
self-determination. 
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27. The Diplomatic Conference was in duty bound to work out 

humanitarian standards applicable in armed conflicts. 


23. Mr. HAMID (Pakistan) thanked those delegations which 

had supported his country's amendment (CDDH/III/ll). 


29· In his view, the Committee should study paragraph 2 of 
that amendment when considering article 34, as the representatives 
o~ Switzerland (CDDH/III/SR.26) and Madagascar had already 
point€d out. 

30. ~he CHAIRMAN said that article 33 and the amendments 
thereto would be referred to the Working Group for consideration. 

Article 34 - New weapons (CDDH/l, CDDH/56; CDDH/III/28, 
CDDH/III/32, CDDH/III/92, CDDH/III/~25, CDDH/III/226, 
CDDH/III/231, CDDH/III/235) 

31. Mr. de PREUX (International Committee of the Red Cross) 0' 

introducing article 34 of draft Protocol I~ said that it was 
based on a proposal which had been made at the Conference of 
Government Experts on the Reaffirmation and Development of 
International Humanitarian Law applicable in Armed Conflicts 
and had then been adopted and simplified by the ICRC. Although 
the text was similar to others already existing in certain 
bodies of domestic legislation, it now appeared for the first 
time in international law, unless account was taken of the 
last paragraph of the Declaration of St. Petersburg 9 which 
was somewhat broader in scope. 

32. Mr. NAMON (Ghana) said that, in submitting its amend
ment (CDDH/III/28), his delegation had sought to strengthen 
article 34 bye~larging its field of application. However, 
he wished to withdraw it in favour of the amendment of the 
German Democratic Republic (CDDH/IIII225) which seemed to be 
more precise. 

33. Mr. REZEK (Brazil), introducing his delegation's amendment 
(CDDH/llrI}2):. explained that it was designed to make the 
obligation set out in article 34 more precise and effective. 
His delegation bad thought it better to ~efer to article 33, 
pa~agraph 2, listing weapons whose use was prohibited, than to 
ret~in the concept of unnecessary injury. It should be clear 
that if, after study, new weapons were found to fall witpin the 
prohibition set out in article 33, it would thenceforth be 
impossible to proceed with their development. Lastly, his 
delegation considered that the language used should be as 
moderate as possible; the text should in no way suggest that 
the study and development of new weapons or methods of warfare 
were normal activities. 
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34. Mr. BIERZANEK (Poland), introducing his delegation's 
amendment to article 34 (CDDH/III/92), said that its object 
was to extend the obligations of States developing new weapons 
to include protection of the natural environment; He 
supported the proposals already advanced in amendments 
CDDH/III/238, paragraph 5. and CDDH/III/222, in connexion with 
article 33. Convincing arguments had already been put 
forward by the Working Group and in plenary meetings in 
favour of prohibiting weapons and methods of combat which might 
profoundly disrupt the ecological balance and have disastrous 
long-term consequences for the civilian population. He would 
therefore confine himself to stressing that, in accordance with 
the requirements of sound logic~ protection of the environment 
must be assured from the period precedinr:; the use of those 
weapons and methods; i.e. at the time when new weapons were 
being studied and manufactured. His delegation was prepared 
to collaborate with other delegations in defining what had to be 
protected in the most appropriate terms. 

35. f!Ir. SCHUTTE (Netherlands), commenting on the amendment 
submitted by his delegation jointly with those of Norway and 
Sweden (CDDH/III/226)" said that the sponsors had introduced 
the notion of acquisition because States which acquired weapons 
were more numerous than those producing them and they should 
also be conscious of the legal consequences of the employment 
of the weapons acquired; moreover, there might be cases where 
the acquiring State was a High Contracting Party to the 
Protocol 3 but the State studying, designing, producing and 
selling the weapons was not. 

36. The sponsors h~d further added the words "or other means", 
which had a broader scope than the word "weapons". 

37. Provision was made for placing responsibility on each 
individtial State, not merely on the High Contracting Parties 
as a collectivity. 

38. In the English text" the word "use". had been replaced by 
il e ITiployment n 

3 which the Working Group had adopted for article 
46, paragraph 3. 

39. Reference was made not only to article 33, paragraph 2~ 
setting out the principle of prohibition of unnecessary injury. 
but also to article 46, paragraph 3 3 containing the principle of 
prohibition of indiscriminate attack. 
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40. The words "or be incompatible with any other rules of 

international law applicable in armed conflict" had been added 

wit11 the Declaration of" St. Petersburg~ the three Hague 

Declarations of 1899 and the Protocol of Geneva of 1925 for 

the Prohibition of the use in War of Asphyxiating~ Poisonous 

or other Gases and of Bacteriological methods of Warfare J in 

mind. 


41. Lastly, it was obvious that many States were willing to 

accept restrictions on the use of weapons or means of combat 

only on a basis of reciprocity, and the text submitted by " 

Norway, the Netherlands and Sweden (CDDH/III/226) should not 

be regarded either as prohibiting the study~ development and 

stocking of weapons or means in question~ or as prejudging the 

solution of general disarmament problems. 


42. Mr. FISSENKO (Byelorussian Soviet Socialist Republic) 
said that the text proposed by the ICRC raised only one aspect 
of the use of new types of weapons, namely the principle of 
unnecessary injury which in his opinion was undefined. It was 
not always possible to consider that problem objectively 
outside the general problem of the use of weepons without 
taking other principles into account. In his opinion, when 
considering the question of new types of weapons and methods 
of their uses consideration should likewise be given to other 
important principles and factors~ namely political s legal~ 
technological and economic factors which~ as a general rules 
came within the purview of bodies especially set up to study 
the problem of disarmament. Among them, for instan~e~ was the 
Conference of the Disarmament Committee, which had done useful 
work and had promoted the conclusion of several most 
important agreements relating to the non-proliferation of 
nuclear weapons, the prohibition of biological (poisonous) 
weapons, and so forth. A world disarmament conference should 
play a most important part in the complex task of solving the 
problem of disarmament. 

43. The amendment submitted by the Byelorussian SSR 
(CDDH/III/231) supplemented the ICRC text of article 34 and 
indicated in a concrete way how agreement could be reached 
on the problem of prohibiting new types of weapons. He hbped 
that it would be accepted by the Committee. His delegation 
was prepared to examine the other amendments in detail. 

44. Mr. MAHONY (Australia), introducing his delegation's 
amendment (CDDH/III/235), said he wished to draw the Committee's 
attention to the term "methods of warfare" in the ICRC text of 
article 34; he had already commented on the term I1 me thods of 
combat" when introducing the Australian amendment to article 33 
(CDDH/III/237). In his opinion$ the term used, whatever it 
might be, should be identical and should convey the same meaning 
in both articles, and that that meaning should be clearly defined. 
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45. The CHAIRMAN declared open the general debate on article 34. 

46. Mr. CASTREN (Finland) said that the existence of article 34 
was justified but that the article could be of no great 
practical value, since the study and development of new weapons 
and methods of warfare were generally carried out in secret, 
making any kind of supervision difficult. Furthermore J the 
nature and effects of such weapons might be subject to 
different interpretations. 

~7. He thought that amendment CDDH/III/226 deserved particular 
attention, as did amendment CDDH/III/92 on the protection of 
the natural environment and amendment CDDH/III/235 which 
imposed an obligation on States, not only on the High 
Contracting Parties. He was equally aware of the progressive 
intentions which had motivated amendments CDDH/III/231 and 
CDDH/III/32~ but feared that their adoption might create 
practical difficulties. 

48. Mr. CRETU (Romania) said that his delegation attached 
great importance tb the problems dealt with in article 34 and 
agreed with the terms of the ICRC draft. Since article 34 
derived directly from the general principle set out in article 33 s 
his delegation supported the Brazilian amendment (CDDH/III/32). 
It also supported the introduction of the concept of acquisition 
proposed by the Netherlands, Norway and Sweden (CDDH/III/226). 

49. Mr. BLIX (Sweden)= speaking as a sponsor of amendment 
CDDH/III/226~ said that article 33 set out the general principles 
governing the prohibition of certain weapons, and article 34 
pointed to the national duty to determine whether a weapon could 
be used. The text proposed by the ICRC was too narrow and 
should be expanded. 

50. At each successive stage, namely study, development and 
acquisition, the Government concerned should determine whether 
the use of new weapons fell under a general prohibition, 
directed not only at weapons which caused unnecessary injury, 
but also at those which had indiscriminate effects, or under some 
specific prohibition, such as the Protocol of Geneva of 1925 
on chemical and bacteriological warfare. 

51. It should be made clear~ however, that article 34 and amend
ment CDDH/III/226 were not designed to prohibit the acquisition 
or stocking of certain weapons, means or methods, but rather 
called for a determination regarding their permissibility of use. 
The rule related to the laws of war, not of disarmament. 
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52. The Polish proposal on the protection of the environm~nt 


(CDDH/IIII92) would bE: taken into account if amendment 

CDDH/III/226 was adopted, for that amendment referred to other 

articles of the Protocol which, in their final form; would 

contaln a provision prohibiting weapons or other means that had 

very severe effects on the environment. 


53. Anendment CDVH/III/226 dealt solely with national means 
of determining whether the USE of a weapon fell under a 
prohibition. Such means already existed. In Sweden, for 
instance, the Government had set up a special committee of 
jurists, militdry experts and doctors to consider all projects 
for the incorporation of new weapons into the arsenals of the 
Statc~ and to advise the Government on their compatibility with 
the: rules of international lavl in force. po,' similar system 
existed in the United States of America. But such national 
means were inadequate and shoulG be supplemented by international 
machinery. In that connexion. the Pakistan amendment 
(CDDH/III/II) to article 33 deserved particular attention. It 
called for meetings under lCRe auspices. Although the 
Byelorussian amendment (CDDB/III/231) to some extent was 
unrealistic. its intention was similar. It called for 
consideration of new weapons in the disarmament sphere. Another 
approach would be to ask the depositary Government to convoke 
meetings periodically or when so requested by a large number 

of parties. 


54. A provision on international machinery could be placed 
in article 34 or article 86 or; indeed, in a new PrQtocol III. 
It was clearly too early to determine that matter now and his 
~elegation reserved its opinion on that point. 

55. Mr. SORIANO (Philippines) said that he was inclined to 
support the ICRC draft of article 34. since it would bolster 
the humanitarian thrust of draft Protocol I. However~ articile 34 
should be read together with article 33 on prohibition of 
unnecessary injury and other relevant portions of the Protocol. 
'lihe expression Hshall determ.ine H did not go far enough. His 
delegation was therefore in favour of the amendment in document 
CDDH/III/32. supplemented by the concept of compatibility with 
the principles set out in article 33, paragraph 2, and article 46, 
paragraph 3. and with any other rules of international law 
applicable in armed conflicts (amendments CDDH/III/23~ and 
CDDH/III/226). His delebation was also in f~vour of the 
reference to the concept of !lacquisition'l proposed in 
amendment CDDH/III/226. 
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56. Furthermore~ the medical~ legal and military experts at the 

Conference of Government Experts on the Use of Certain Conventional 

Weapons, held at Lucerne in .1974~ had failed to produce any 

definition of the term "unnecessary injury". Until that term was 

clearly defined, it would be extremely difficult to enforce the 

provisions of the Protocol in which it was used. 


Article 34 with the amendments thereto and the comments of 
representatives was referred to the Working Group. 

Article 35 - Prohibition of perfidy (CDDH/l, CDDH/56; 
CDDH/III/6~ CDDH/III/7, CDDH/III/8l, CDDH/III/93, CDDH/III/223. 
CDDH/III/232, CDDH/III/233, CDDH/III/234) 

57. The CHAIRf.1AN invited the Committee to consider article 35. 

58. Mr. EIDE (Norway), speaking on a point of order~ drew 
attention to the close relationship between articles 35, 39~ 40, 41 
and 42, and proposed that, in order to speed up the Committee's 
work, consideration of article 35 should be deferred until article 
39 was discussed. 

59. The CHAIRMAN said that, according to the method of work 
adopted by Committee III, the amendments submitted to any article 
were first introduced and were then'discussed in a general debate . 
.All the texts were referred to the Working Group, and if the latter 
considered it d~sirable, the adoption of a text might be postponed, 
as in the case of article 46. 

60. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) and 
Mr. GENOT (Belgium);; speaking in response to a request by Nr. EIDE 
(Norway) that the Committee should hear delegations' opinions on 
his point of order, said that they shared the Chairman's views, 
although they appreciated the arguments put forward by the 
Norwegian representative. 

61. Mr. EIDE (Norway) said he was obliged to insist that the 
Working Group's report on article 35 should not be considered until 
the Committee had discussed article 42. 

62. The CHAIRMAN said that he was not in a position to rule on 
the matter. 

63. Mr. EIDE (Norway) said that he reserved the right to submit 
a proposal in due course. 
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t."L~. 1I1r. de PEEUX (International Committee of the Red Cross) 

pointed out that article 35 was based on Article 23 b) of 

The Hague Regulations annexed to The hague Convention No. IV of 

1907 concerning the Laws and Customs of War on Land, which 

referred to treachery, and on Article 24, which dealt with 

ruses of war. 


65. The solution adopted for both parag~aph 1 and paragraph 2 

of a~ticle 35 consisted in the statement of a general rule 

followed by a list of examples. To draft a general definition 

of perfidy was a difficult task, although the prohibition of 

perfidy was undeniably the necessary complement of every rule of 

prohibition or ~rotection. The rule in question was most 

easily explained through examples: if it were stated that 

civilians as such should not be attacked, there was an evident 

advantage in disguising combatants as civilians 9 so that they 

would not be attacked while the subterfuge remained undiscovered; 

discovery would often come too late" after the subterfuge had 

succeeded. 


66. A further characteristic of an act of perfidy appeared tu 

be that it was always inherently unlawful, perfidy being the 

means of performing an act which had become unlawful. Perfidy 

accordingly consisted in disguising a prohibited act under 

the appearance of a lawful act. A soldier who killed an 

adversary in combat did not commit an unlawful act, but a 

soldier who feigned surrender in order to kill his adversary 

cornmi tted murder, since by his appare.nt surrendE:r he, like any 

other prisoner, had forfeited the right to kill. The difference 

between that and an unlawful act comri'.i tted by a true prisoner 

of ~ar lay in the perfidious intent. It uight perhaps be said 

that there was the same difference between a simple unlawful 

act and an act of perfidy as there was between robbery and armed 

robbery. 


67. Ruse ~ on the other hand> hlplied the sin:ulation of an 
~nprohibited act. A person resorting to ruse dissimulated one 
authorized act under the guise of another: he let it be 
understood that he was attacking from the left when. in facts 
he attacked from the right; but both acts were permissible. 
There was thus a perfectly distinct contrast between the two 
positions - ruse and perfidy - and that contrast was most 
clearly expressed by juxtaposing the two rules ,as it had been 
done in article 35. 

68. With regard to the general definition~ the proposed text 
was based on the objective notion of good faith and on the 
sUbjective notion of intention. The good faith of the adversary 
was the attitude that he should normally adopt with respect to 
the rules known to hi~ and recognized by him. But his intention 
would be to create surprise precisely where security and confidence 
might norr.,dlly be c,xpecteG.. 
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69. Mr. QUACH TONG DUC (Republic of Viet-'Nam) said he thought 
that the definitions proposed by the ICRC were on the whole 
clear enough to allow a. distinction to be made between acts of 
perfidy and ruses of war: the former relied on the good faith of 
the adversary with the intenti("1 of taking advantage of it ~ 
which was not so in the case of the latter. On further 
reflection J however, it would be seen that ruses of war also 
took the good faith of the adversary by surprise. Between the 
two definitions, there ~ight be a category of borderline acts. 
That was why the Republic of Viet-Nam had proposed in its 
amendment (CDDH/IIII6) not to describe ruses of war as "lawful"" 
in order to prevent thatterrn from serving as a cover for 
certainacts~ th~ perfidious nature of which might be questioned. 
The proposed phrase "are not considered as acts of perfidy" 
would bring article 35 of draft Protocol I into line with article 
21, paragraph 2~ of draft Protocol II. 

70. Mr. HERNANDEZ (Uruguay) pointed out that the title of 
article 35, hprohibition of Perfidy"o was precisely the subject 
dealt with in paragraph 1 (a), (b) and (c). He asked whether) 
for example 9 the fact of paInting the Red Cross emblem, or 
that of the Red Lion and Sun, on. the walls and roof of a huge 
munitions depot could 'be .regarded as an act of perfidy; the 
pilot whose fuission it was to bomb that depot would refrain 
from doing so. Yet the aforesaid sub-paragraphs did not provide 
for such cases. 

71 The raison d'etre of paragraph 2 was not clear since the 
relevant provision already existed in Article .~~ of The Hague 
Regulations~ T~at was why his delegation had submitted its 
amendment (CDDH/III/7) proposing the deletion of that 
paragraph; its views were therefore identical with those expressed 
in the Australi.an amendment (CDDH/IIII234). The amendments 
submitted by Belgium (CDDH/IIII223) and by Canada, Ireland 
and United Kingdom (CDDH/III/233) raised points of fundamental 
importancE:. 

72. lVir. de PREUX (International Committee of the Red Cross) 
said that the ~uestion raised by the Uruguayan representative 
was dealt with in article 36. Moreover, there could be no 
doubt that articles 35, 36 and 37 were closely related. 

73. lV',r.BIERZANEK (Poland)~ introducing. his delegation's 
amendment.(CDDH/IIII93)~ pointed out that the definition of 
perfidy had given rise to considerable difficulties. For 
example, in the preliminary draft studied at the second session 
of the Conference 'of GoVernment Experts in 1972 9 the word 
liconfiance" in the French t8xt had.been replaced by the words 
"bonne foi"9whereas the word "confidenae" had been retained 
in the English text; Yet the expression "bonne foi" could 
be given a variety of interpretations. Did it mean the will 
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to comply with the law in force? Or did it~ rather~ imply a 

sort of lidecencyil or "fairness"? The term "good faith" might 

raise doubts with respect to some categories of lawful ruses 

of war. His delegation believed that the intention not to 

fulfil a legal obligation was one of the essential ingredients 

of perfidy. There were certainly cases where an attempt was 

made to mislead the adversary by resorting to dissimulation, 

and that could happen without misusing the protective emblem or 

infringing other rules of international law. The party which 

was the victim of such a ruse might consider that its good 

faith had been abused and take measures of reprisals. The 

matter was of particular concern to countries which were 

invaded by a more powerful adversary. 


74. Mr. GENOT (Belgium) said he agreed with the ICRC on the 
need to emphasize the prohibition of perfidy, in order to 
strengthen the confidence which combatants should have in the 
law governing armed conflicts and in the word given by the. 
enemy. Therein lay the undoubted importance of draft article 35. 
His delegation had proposed some changes (CDDH/III/223) which 
were intended to clarify the ideas expressed in article 35 and 
would be explained in greater detail in the Working Group. 

75. It would be seen that his delegation's proposal 

contained no definition of perfidy~ but merely drew attention 

to the existence of a series of prohibited acts deemed to be 

perfidious. It then proceeded to describe lawful ruses of 

war, without defining theF. 


76. Perfidy could take such different forms that it was 
difficult to encompass it in a unanimously acceptable definition. 
Moreover~ an illustrative list would not suffice to characterize 
the offence: indeed s the mere literal formulation of such 
examples would certainly reveal practical applications which 
were in no way connected with perfidy. The text therefore did 
not meet the requirements of the general legal principle 
nullum crimen sine: lege. The problem of defining the offence 
known as Yiperfidyii was made all the more delicate by the fact 
that no jurisprudence would be capable of delimiting it in a 
universally acceptable manner. 

77. The essential purpose of the Belgian proposal was to 
draw the Co~§.itteels attention to the possibility of approaching 
the problem more specifically from the point of view of 
criminal law, by remindng combatants of the existence of perfidy 
and of its treacherous nGture. Judges should be provided with 
a list of offences punishable for the simple reason that they 
were acts of perfidy. Acts of perfidy which did not appear 
in the list would still be punishable. not because they were 
perfidious" but because they infringed the legal rules of war 
and represented unlawful ruses of war. 
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78. Mr. TRANGGONO (Indonesia), introducing his delegation's 
amendment (CDDH/III/232)~ said that the article should be 
limited to a general definition of perfidy. The Indonesian 
delegation could accept paragraph 1 (a) and (b) of the ICRC 
draft~ but not paragraph 1 (c), which it wished to have deleted 
for the following reasons: 

79. During and after the Second World War, methods of warfare 
in many countries had changed from conventional warfare to a 
guerrilla warfare often conducted in armed conflicts where the 
opposing forces were of unequal strength. 

80. Not infrequentlys as the result of the destruction of 
textile industries or for similar reasons~ the guerrilla 
combatants could have no uniforms, but they carried arms openly 
and were clearly distinguishable from the civilian populatation 
during military operations. They fulfilled the conditions set 
out in Article 4 A (l)J (2), (3) and (6) of the third Geneva 
Convention and article 42 of draft Protocol I. 

81. The fact ttat they appeared to be wearing civilian 
clothes for lack of uniforms could not be used as a pretext for 
accusing those combatants of perfidy. 

82. Mr. EIDE (Norway) arid Hr. GILL (Ireland) said that they 
wished toiritroduce their delegations' amendments at the 
twenty-eighth meeting. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE TWENTY-EIGHTH f>mETING 

held on Tuesday, 4 March 1975, at 10.20 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/1) (continued) 

Draft Protocol I 

Article 35 - Prohibition of perfidy (CDDH/l, CDDH/56; 
CDDH/III/6, CDDH/III/7, CDDH/III/80, CDDH/III/81, CDDH/III/93, 
CDDH/III/223, CDDH/III/232~ CDDH/III/233, CDDH/III/234, 
CDDH/III/236) (continued) 

1. Mr. GILL (Ireland)~ introducing amendment CDDH/III/233, said 
that the sponsors of the amendment regarded perfidy as a 
particularly grave military crime, since many of the articles of 
the Geneva Conventions .and the Protocols depended for their 
effectiveness on the extent to which combatants had the will to 
apply them. Thus anything that tended to sap that will was 
particularly wicked .. Such resolve was dependent on the trust of 
each combatant in the honesty with which the other side would 
respect and apply the rules. It was therefore essential to 
define perfidy in such a way as to make it clear that the crime 
lay in betraying the trust and confidence of the adversary. 

2. The amendment in question generally followed the plan of the 
ICRC draft, but diffe~ed from that text in certain respects. It 
provid~d a sufficiently complet~ definition of perfidy, and set 
out all the factors necessary to establish the criminal nature of 
the act. The ICRC draft used the terms: "Acts inviting the 
confidence of the adversary with intent to betray that confidence •.• ". 
It seemed p~eferable, however, to say: "Acts inviting the 
confidence of the adversary that he is entitled to, or is obliged 
to accord, protection under international law with intent to 
betray that confidenrie ... ". 

3. The amendment went on to give examples of acts of perfidy, 
but the expression "in particular il indicated fairly clearly that 
the list of such acts was not exhaustive. It might be more 
precise and less ambiguous to repeat the terms employed at the 
beginning of the parctgraph, namely n, •• when carried out in order 
to kill, injure or capture an adversary ... " rather than to say 
" ... when carried out in order to. comrni t or resume 11.0s tili ties •.. II • 

The latter phra8e~ whiCh had been used in the original draft, was 
open to misinterpretation. 
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4. Paragraph 1 (a) and (b) had been taken from the ICRC draft, 
but paragraph 1 (c) had been changed. It was important to 
remember that paragraph 1 was designed to protect civilians. It 
wa$ not mandatory for all comb~tants to wear uniform~ but a 
combatant wishing to kill or capture an adversary must distinguish 
himself from a civilian and must not fei~n non-combatant status. 

5. Paragraph 2 of the amendment began with a statement of the 
law relating to ruses of war. It was followed by a definition of 
such ruses which, in his opinion) was sufficiently explicit to 
eliminate any need for an illustrative list of acts coming under 
that category. 

6. Mr. MAHONY (Australia)" explaining his delegation's proposal 
(CDDH/III/234) to delete article 35, paragr~ph 2, said that, 
since that paragraph was concerned with ruses of war) it had no 
place in an article defining and proscribing perfidy. Moreover, 
it added nothing to the definition and description of perfidy 
set out in paragraph 1. ~o devote one paragraph to defining 
and describing such practlcr::S ~ and then to attempt to define 
and describe in another paragraph ruses which were lawful and. in 
law constituted a different subject matter, was not a useful 
procedure. His delegation did. not think that paragraph 2 
adequately ~efined ruses of war, which in itself was a subject as 
complex and varied as perfidy. 

7. Mr. NGUYEN :VAN HUONG (Democratic Republic of Viet··Nam), 
introducing his delegation's amendment (CDDH/III/236), said that 
the legislation being prepared by the Conference should reflect 
the conditions of modern warfare. In contemporary international 
conflicts; it was not the armed forces of the big industrial 
nations that confronted one another. Since 1945, most international 
armed conflicts had taken place between aggressive imperialism and 
the impoverished, ill-armed peoples of Asia" Africa and Latin 
America" fighting either to defend their independence or to exercise 
their right of self--determination. Those peoples lacked the 
necessary means to provide uniforms for members of their 
national forces or their rural and urban militia. To regard that 
state of affairs as perfidy would be to legislate against nations 
defending their right to self~determination. Logically speaking, 
the question was not one of perfidy. since that implied the 
intention to betray an adversary's good faith. That was why 
his delegation had proposed the deletion of paragraph I (~) of 
article 35. 

8. Mr. LONGVA (Norway), intrOducing his delegation's amendments 
(CDDH/III/80 and 81), said that his country had no difficulty in 
accepting paragraph 1 (~) and (~) of article 35 of the ICRC draft, 
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as .well as ~aragraph 2. On the other hand~ paragraph 1 (£) did 
not seem to provide the best solution to all the problems arising 
in that connexion. His country's approach was conditioned by 
its general attitude towards articles 40 1 41 and ~2 of draft 
Protocol I. If international humanitarian h,w applicable in 
armed conflicts was not to become a dead letter, it was essential, 
first~ that the rules of that law should place the parties on an 
equal footing - in other words 9 that the rules should be equally 
binding on all the parties to the conflict; secondly, that those 
rules should constitute a well-balanced compromise between 

. humanitarian considerations and military necessity; lastly; that 
they should be drafted in such a way us to ensure that all the 
parties to the conflict would have an equa] interest in their 
application. 

9. His delegation did not consider that the ICRe draft articles 
35. 40, 41 and 42 took those principles suffici~ntly into 

account. In particular~ with regaru to article 35~ military 

necessitYj in guerrilla operations, was disregarded. His 

delegation therefore proposed that paragraph 1 (c) should be 

replaced by lithe creation, prior to attack of an-impression with 

the enemy of being a non-combatant". That wording retained 

the distinction between combatant and non-combatant and took into 

account the military necessities of guerrilla operations. 


10. The Norwegian proposal (CDDH/III/8l) for a new paragraph 3 
to article 35 read: II Attacks from ambush., even if carried out in 
civilian clothing) are not prohibited". 'In fact, it did not 
contribute anything new to the ICRC text, but state~ explicitly 
what was already implied~ namely, that combatants who attacked from 
ambush would always carry their arms openly at that moment and 3 

hence distinguish themselves from the civilian population. The 
enemy would first of all be aware that he was being fired on; only 
afterwards would he notice the ~ivilian clothing. It should be 

borne in mind that attack from ambush was one of the main means of 

operation in guerrilla warfare. It should therefore be stated 

clearly that that means was not prohibited. 


11. Mr. CASTREN (Finland) said that it was very difficult to 
give complete and precise definitions of prohibited perfidious 
means of combat and of authorized ~uses of war. Nevertheless~ 
an attempt could be made to lay down certain general (riteria and 
to enumerate the cases most frequently encountered. as the ICRC 
had done. The original draft was fairly satisfactory. The 
Committee could improve it by following the example of the 
amendment submitted by Canada~ Ireland and the United Kingdom 
(CDDH/III/233)~ and adding the words "in particular" to the first 
and second phrases of paragraph 2~ to indicate that the list was 
not exhaustive. It might be advisable to add to the end of that 
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paragraph the examples given at the end of paragraph 2 of the ICRC 
draft. The other amendments seemed to refer only.to the drafting, 
except perhaps for the Polish amendment (CDDH/III/93)~ which 
would make the text more precise. 

12. Mr. ABADA (Algeria) pointed out that article 35 was one of 
a series of articles in Part III of draft Protocol I covering 
methods and means of combat. The Conference should study those 
articles with special attention. 

13. The rCRe draft of article 35 contained relevant elements 
which enabled the subject to be grasped. Since it was admittedly 
almost impossible to arrive at an objective definition of perfidy) 
the S'olution was to draw up a list of the most obvious acts 
regarded as perfidious. Some of those examples were hardly 
contestable~ and he saw no reason why they should not be listed 
in article 35. However~ the case referred to in paragraph 1 (~)~ 
"the disguising of combatants in civilian clothing~, seemed to be 
difficult to accept3 since it did not take into account certain 
situations, particularly gUerrilla operations. His delegation 
would therefore be inclined to endorse the Indonesjan amendment 
(CDDH/III/232), proposing th~ deletion of that paragraph. 

14. His delegation was prompted by the same concerns to endorse 
the Norwegian amendment (CDDk/III/81). The Pelish amendment 
(CDrH/III/93)J introducing the notion of "false belief" should be 
retained, if only as a kind of benus for ,those who took care to 
respect the accepted rules. 'rhe same idea was reflected in 
amendment CDDH/III/233. 

15. Furthermore, his delegation had no objection to the ICRC 
text of article 35~ paragraph 2. 

16. In pursuance of a remark made earlier by the Norwegian 
representative, he suggested that, after the general debate on 
article 35, the Committee night do weli to postpone referring 
that article to the Working Group until the time carne to 
consider articles 40, 41 and 42: it seemed to be both wiser and 
more logical to study all four articles in the same context. 
Indeedi sbme delegations had already started negotiating ~nd 
exchanging ideas along those lines. 

17. ~h~ CHAIRMAN said that~ although he understood the Algerian 
representative's concern~ the Committee should continue its 
work and that it would be difficult not to transmit the 
amendments submitted to article 35 and delegations' comments to 
th~ Working Group. On the other hand, there was nothing to 
prevent the Algerian representative from offering suggestions to 
the Rapporteur at the appropriate time. 
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18. Mr. ABADA (Algeria) said tl1at a special effort was needed 

in respect of articles 35~ 40) 41 and 429 which should be . 

carefully worded~ particularly in view of the new situations 

arising from guerrilla warfare. Be would get in touch with 

other delegations and let the Rapporteur know what they thought 

was the best way of advancing, the CommitteE-'s work. 


19. Mr. DENEREAZ (Switzerland) said that J after listening to 

the sponsors of the aL~ndments to article 35) his delegation 

preferred the text proposed by the ICRC. 


20. As the Polish representative had pointed out, there had 
been a rather unsuccessful atterl1pt to define the term liperfidyli 
not so much in its philosophical sense as in contrast to its 
opposite connotations: ruse) guile and strategern. It might 
therefore be asked whether liperfidy'! could be defined in a 
straightforward manner to the complete satisfaction of those 
who sought to prohibit it. Battlefield conditiomwere never 
very clearcut, and the differences between the armed forces 
involved made it impossible to confine matters to a single 
type of warfare. Moreover, differences in equipment 
engendered different types of training: instruction in ruses 
of war might well be rudimentary in highly technical armies~ 
whereas it was fundamental in lIamateur1! armies) whose tactics 
were based largely on surprise, ambushes, trickery, switching 
of uniforms. incitement of the enemy to rebellion, and so 
forth. A long list, which those disposing of multiple 
facilities might regard as fairly complete J would appear by no 
means comprehensive to others who had to fight from a 
position of numerical or technical inferiority. Bfs 
delegation therefore considered article 35 as drafted by the 
ICRC to be extremely realistic: it laid down the principle of 
the prohibition of perfidv and set out in paragraphs 1 (a), 
(b) and (c) the three examples most discreditable to 
combatant-:=:-. Nevertheless:> hi.s delegation wc:s not entirely 
satisfied with the wording of paragraph 1 (£), which seemed to 
be incomplete. 

21. With regard to the amendments to the ICRC draft article 35, 
he agreed with the statement made by the representative of the 
Democratic Republic of Viet-Nam at the twenty-seventh meeting 
(CDDH/III/SR. 27) that the ICRC text drew the only line 
possible between perfidy and ruses, and) unlike the Uruguayan 
representative) he believed that ICRC had provided for enough 
hypothetical cases. His delegation was therefore in favour of 
paragraphs 1 and 2 of the ICRC draft. The only problem 
requiring further consideration was that of the disguising of 
combat~nts in civilian clothing and, in that connexion, special 
attentlon should be given to the prohibition of the use of the 
enemy's distinctive emblems. Moreover) the text of paragraph 1 (£) 
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should not be adopted until it had been considered in conjunction 
with other articles which related to the use of distinctive emblems 
of the armed forces, but did not all fall 1Irithin the competence of 
Cornrni ttee III. 

22. Mr. REED (United State~ of America) said .that the ICRC text 
of article 35 represented a proper attempt to affirm, develop and 
clarify the provisions of Article ?3 b) and Article 24 of The 
Hague Regulations annexed to The Hague Convention No. IV of 1907 
concerning the Laws and Customs of War on Land. Whether that 
article would make one of the most si~nifi6ant contributions to 
the protection of innocent civilians, or would be reduced to 
ineffective words incapable of practical application would depend 
on the Committeels decision. 

23. The ICRC text of article 35 was presented in a form which 
would allow of practical instruction to combatants, easy application 
by them and understanding by all others. It was conceived and . 
presented with much logic. In the English text, however the word 
"confidence" seemed to relate that notion to a feeling of legal 
or moral obligation. In his delegation's view, that was a very 
imprecise concept. Experience showed that there was no uniform 
standard of ~orality in the world in general, and still less in 
time of war. His delegation was convinced that the notion of 
perfidy should .relate solely to legal oblig~tions recognized in 
international law. His delegation favoured the text in the 
amendment sUbmitted by the Canadian, Irish and LTnited Kingdom 
delegations (CDDH/III/233), which set fo~th a uniform standard 
that was capable ofunive~sal application and would not be 
difficult to explain to combatants. The list of acts of perfidy 
in the three sub-paragranhs of paragraph 1 was explicit. The 
principle expressed in paragr.:;ph 1 (c) lay at the very heart of 
the problem of protection against th~ effects of hostilities, 
dealt with in Part IV of draft Protocol I, to which the Committee 
had devoted so much time. He mentioned in particular articles 
44, 45) L16, 48 and 49 ~ which he analysed in relation to the 
provisions of article 35, emphasizing the .extreme importance of 
paragraph 1 (c). The wording of the princinle in that sub
paragraph was-perhaps unfortunate in that it referred to the 
civilian clothing of combatants. There was, in fact, no rule in 
draft Protocol I which required combat.ants to wear uniform, nor did 
he know of any recognized definition of What constituted a unif6rm. 
\lThat was important for the protection of-civilians was that all 
combatants 3 whether.members of regular or irreF:r.ular forces, whether 
from developed or under-developed countries, whether fighting to put 
down a liberation move!'1ent ·or fighting to seek true freedom, should 

http:CDDH/III/SR.28


1 

- ;265 - CDDH/III/SR.28 

dis";inguish themselves from civilians by some means. Paragraph 
1 (~) could of course be worded in various ways. His 
de] ;-gation preferred the 1J1Ording of amendment CDDHIIII/233. 

24. His delegation did not favour the amendment submitted by 
thE delegation of Norway (CDDHIIII/81), proposing a new 
par tgraph )~" for it thought that that addition would 
in1 'oduce an element of confusion. iHth reClrd to paragraph 2 
of he ICRC text, it felt that the wording might be somewhat 
mo('"fied~ but the principle remained valid. 

25. Mr. SORIANO (Philippines) said that his delegation 
supported the principle embodied in the ICRC text of article 35 
but "felt that paragraph I (c) should be deleted. The particular 
situation in which his counIry had found itself during the 
Second World War had given rise to a new type of warfare s 
namely~ guerrilla warfare. Guerrilla fighters did not wear 
uniform, firstly because in that type of warfare it was 
essential that combatants should blend with the masses after 
hitting the aggressor and~ secondlys because they had no means 
of acquiring a uniform. It would be basically unjust to brand 
the wearing of civilian clothing by a combatant as perfidy when 
such circumstances were brought about by the superior military 
strength of the aggressor. He stressed that guerrilla fighters 
complied with the requirements of Article 4 of the third 
Geneva Convention of 1949 and with those of article 42 of 
draft Protocol 11 except for the wearing of uniform, which was 
not, moreover~ a !tine gus. non since Article 4 A (2) (~) of the 
third Geneva Convention of 1949 merely required a "distinctive 
sign". ' 

26. His delegation therefore supported the amendments proposed 
by the delegations of Indonesia (CDDH/III/232) and the 
Democratic Republic of Viet~Nam (CDDH/III/236) for the 
deletion of paragraph 1 (~) of the ICRC text of article 35. It 
supported paragraph 2 of that article. 

27. Mr. AGUDO (Spain) said that his delegation agreed in 
~rinciple with ICRC text Of article 35, as also with the 
amendments submitted by the Canadian~ Irish and United Kingdom 
delegations (CDDH/III/233) and by Belgium (CDDHIIII/223), which 
lt fbund intere~ting. All those teyts provided an excellent 
basis for discuSSion. It thought that the word "camouflage" 
would be better rendered in the Spanish text by a SpaniSh 
synonym such as "eninascaramiento" 9 "disimulaei6n". "simulac.:i6n'; 
or il ocu ltaci6n!1 rather than by "camufla;j,,,~!,. 
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28. His ~dlegation saw no real need for paragraph 2~ since the 
question of ruses of war was dealt with by The Hague Convefition 
of 1899, but would not oppose its retention. 

29. In view of the amendfuentE it had submitted to articles 41 
and 423 his delegation could not logically support amendments 
CDDH/III/232 and CDDHIIII/236 for the deletion of paragraph 1 C.~). 
Nor could it support the amendment submitted by the Norwegian 
delegation (CDDH/III/81)~ proposing the addition of a new 
paragraph authorizing attacks from ambush by combatants in 
civilian clothing. If such a provision were accepted, any 
military unit would be authorized to treat all civilians present 
either ~n combat areas or in occupied territory as combatants. 
That would run counter to the efforts being made to increase the 
protection of the civilian population. If that protection 
was to be ensured~ persons in civilian clothing must not be the 
subject of the slightest suspicion. Some representatives had 
maintained that the ~equirements of guerrilla warfare must be 
taken into account, but such warfare was irregular, not 
because combatants wore no uniform but because they used 
combat methods which were against the rules. In his 
delegation's opinion, paragraph 1 (c) must be retained to ensure 
the protection" of the civilian popu.lation. 

30. Mr. HERCZEGH (Hungary) said that his delegation was in 
.favour of the ICRC text of article 35 but considered that it 
would be advi~able to have a more precise definition of acts of 
perfidy.Bis qelegation thel'efore supported the amendment 
submitted by the Polish delegation (CDDH/III/ 93)., which ably 
supplemented the definition' of perfidy. A mere reference to 
confidence seemed inadequate. Although the notion of legal 
obligation was also expressed in the a~endment submitted by 
the delegations of Canada~ Ireland and the United Ki~gd6m 
(CDDH/III/233)~ his delegation preferred the Polish text. With 
regard to paragraph I (c) the question of the disguising of 
combatants in civilian ciothing had given rise to several 
amendments. Without going further into that difficult 
question,' he wished to point out that thet'e was a divergence 3 
if not a. contradiction, behleen the provisions of article 353 
paragraph 1 (c)~ and those of article 42~ paragraph 1 (b). 
In the latter: which dealt with mer~ers of organized reiistance 
movements~ no mention was made either of uniforms or of 
distinctive s.igns l'ecognizable from afar ~ but it was simply 
stated that combatants should distingui~h themselves from the 
civilian population in ~il:j.tary operat_ions. He therefore 
considered that ~ in the wording of art'icle 35 ~ account should 
be taken not only of articles 36, 37 and 39 but also of the 
ICRC text of article 42 of draft Protocol I. 
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31. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 

said that the ICnC text of article 35 which endeavoured to 

take account of the situations that might actually occur~ 


constituted a good basis for discusiion. It represented a 

compromise arrived at after two years of consideration by 

experts. The amendments proposed to it helped to bring out 

certain contradictions and should be, useful in drawing up a 

text that would be acceptable to all. 


32. The amendment proposed by Poland (CDDH/III/93) gave a 

more precise definition of perfidy and referred to international 

Jaw, liJhich was an important point that should be taken into 

consideration. In his view, the Polish proposal was not in 

contradiction with that of Norway (CDDHIIIIISO); the two texts 

could be combined with the rCRC draft to produce a compromise 

formula. 


33. With regard to paragraph 1 (C)3 which was more controversial~ 
J. distinction should be made between two situations: the case 
of a military combatant who; prior to attack~ changed into 
civilian clothing, and the case of military partisans~ for 
instance~ fighting in occupied territory while dressed in 
civilian clothing. The requirements specified in the amend
ments dealinb with the second of those situations were 
justified and the sponsors of those amendments established a 
correlation betl'1een the article under consideration and article 42 
of the ICRC draft. His delegation supported the provision of 
article 42 that organized resistance movements should 
distinguish themselves from the civilian population. It 
considered that the last phrase of the Norwegian amendment to 
paragraph 1 (CDDH/III/80), which avoided mention of civilian 
clothing, provided a good compromise. 

34. It was doubtful. however, whether there was any need for 
the amendment proposed by Norway (CDDH/IIIIS1)~ which would 
add a new paragraph 3 on attacks from ambush. 

35. The ICRe text of paragraph 2, which gave specific examples 
of acts of perfidy 3 \'1as quite straightforward and the 
amendment proposed by Belgium (CDDH/III/223) served to make 
the provisions of that paragraph even more precise. 

36. In conclusion, he expressed the view that there were no 
divergences on substance. The Committee should devise a 
clear formula covering the essence of the matter. 
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37. Sir David HUGHES-MORGAN (United Kin~dom) said that what 
had struck him in the ICRC text of article 35 was the use, in 
the English version, of the word "confidence", which was not an 
abstract concept in EnF;lish. The amendment proposed by 
Poland (CDDH/III/93), which int~oduced the element of 
international law, WRS inadequate; the amendment submitted 
jointly by his countrv, Canada and Ireland (CDDH/III/233) 
was more comprehensive. 

38. The amendment to paragraph 1 proposed by Norway 
(CDDH/III/80) had the same defect as the ICRC text in that it 
merely referred to the concept of "confidence"; it was, 
however, akin to the joint proposal (CDDH/III/233) in its reference 
to "the fei~ning of surrender". 

39. The proposal for the addition of a new paragraph 3 
(CDDH/III/81), as also the proposals by Indonesia (CDDH/III/232) 
and the Democratic Republic of Viet-Nam (CDDH/III/236) for the 
deletion of paragraph 1 (c), raised the issue of the extent to 
which non-combatant status could be used by combatants during 
an attack. The object "vas to protect the civilian population, 
but there would be no protection if combatants could claim 
that the text allowed them to act aGainst the enemy in that way. 

40. The question of "ambushes" had been discussed in 1949; 
despite the assertions of the representative of the Democratic 
Republic of Viet~Nam. methods of war had not changed since 
the Second World War. during which resistance groups had fought 
in occupied territory. The distinction previously made 
between combatant and non-combatant should be retained. for 
it would be dangerous to blur it. 

41. The question of perfidy could not be settled within the 
ambit of article 35 alone: not until a decision had been 
reached or. article 42~ for example, could a final wording be 
devised for article 35. Nevertheless 3 the basic principle of 
prohibition of perfidy remained valid and his delegation 
hoped that a proper definition of the concept would be arrived 
at for inclusion in the article. 

42. Mr. DIXIT (India) said that his delegation approved the 
principle in the ICRC text of article 35 but considered that 
the text needed improvement in both substance and form. 

43. The ICRC text did not lay sufficient stress on outlawing 
the act of perfidy per se; the prohibition pertained more to 
the results of the act, so that combatants might be induced to 
carry out "such acts" if they could thereby gain an advantage. 
In other words) the principle should first be established that 
perfidy was unlawful, and that, consequently, "it is forbidden 
to kill. injure or capture an adversary by resort to perfidy". 
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44. Secondly, the definition of perfidy was ambiguous; it 
was dangerous~ in a defihition of that nature~ to allow any 
room for guesswork. The definition must be precise and clear
cut. Under article 75~ the perfidious use of the protective 
signs constituted a "grave breach of the Conventions or of the 
present Protocol"; that was an example of perfidy under the 
present definition. 

45. It was also dangerous t) introduce the idea of "intent"s 

for the lack of intention could be used to give legality to 

certain acts of perfidy. 


46. He found it difficult to understand the words "when carried 
out in order to co~~it or resume hostilitie31i~ for they seemed 

likely to limit the field of application of the definition. 


47. Paragraph 2 was largely 2 question of drafting: what 

was required was a clear ~tat~ment that ruses of war were not 

acts of perfidy. 


48. Mr. HERNANDEZ (Uruguay) said that be had already commented 
on the proposals for the deletion of paragraph 1 (c) buts after 
hearing the various statements at the present meetlng~ he 
felt it his duty to appeal to the members of tl1e Committee, as 
he had done in Committee IV on the subject of the use of 
certain catesories of weapons 3 to shoulder their responsibilities 
towards future generations and to take the necessary steps to 
ensure that no individual of any country would be able to 
commit an illegal act which would endanger the secu~ity of the 
whole civilian population. 

49. He was opposed to the deletion of paragraph I (~). 

50. Mr. WOLFE (Canada) said that he was glad to note that the 
only difficulties to which paragraph 1 (c) gave rise were 
matters of drafting. He wished) howeve~, to express his 
concern on the subject of the new paragraph 3 proposed by Norway 
(CDDH/III/Sl). It was true that paragraph 1 (c) and the new 
paragraph 3 were directly related to article 42: but he had 
been somewhat disturbed to hear the representative of the 
Union of Soviet Socialist Republics state that the new para
graph was not necessary bec2use such action was already allowed. 
He hoped that the USSR representative agreed that resistance 
fighters would have to comply with article 42. 

51. His delegation stressed that the establishment of rulen 
that might lead to anarchy - by referring to the case of 
partisans~ for example - was likely t~ be detrimental to 
humanitarian law. 
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52. Mr. CRE~U (Romania) supported the amendments by the 
Democratic Republic of Viet-Naro (CDDH/III/236) and Indonesia 
(CDD~/IIr/232) proposing the deletion of paragraph 1 (c)j since 
the act covered by the provision could not be regarded-as a 
typic~l case of perfidy. 

53. The CHAIRl'1AN said that he would refer the amendments~ 
together with the comments made in the Committee, to the 
Working Group) on the understanding that the concern expressed 
by various delegations .. Algeria~ Norway ~ the Union of Soviet 
Socialist Republics~ the United Kingdom of Great Britain and 
Northern Ireland - regarding the link between articles 35 and 
42 would be brought to the attention of the Working Group. 

It was so agreed. 

The meeting rose at 11.55 a.m. 
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SUM~MRY RECORD OF THE TWENTY-NINTH MEETING 

held on Friday, 7 March 1975, at 10.25 a.m. 

Gr'airman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

1. The CHAIRMAN called on the Committee to consider articles 36, 
37 and 38. 

Article 36 - Recognized' signs (CDDH/l, CDDH/56; CDDH/III/75) 

2. Mr. de PREUX (International Committee of the Red Cross), 

introducing article 36, said that the text was based on Article 

23 f) of The Hague Regulations annexed to The Hague Convention 

No. IV of 1907 concerning the Laws and Customs of War on Land, 

which he read out. The content of that Article had been split 

into two to form articles 36 and 37 of draft Protocol I. 


3. Draft Protocol I added to the prohibition of improper use of 
the protective sign of the Red Cross and of the flag of truce, as 
contained in The Hague Regulations, the prohibition of improper 
use of the protective emblem~ of cultural property and of the 
distinctive sign of the United Nations. 

4. The use of the words "protective sign", rather'than 

"distinctive sign" as used in The Hague Regulations, had been 

preferred for draft Protocol I, and a clear distinction should in 

fact be made between the "indicative signll, in other words the 

peacetime sign of ownership by national Red Cross bodies or 

societies, and the "conventional sign" which afforded protection 

in time of war. The last sentence of both the first and the 

second paragraphs of Article 44 of the first Geneva Convention of 

1949 were highly explicit on that point. 


5. Moreover, in using the expression "improper use", The Hague 
Regulations had been speaking in terms of customary law, while the 
present text of article 36 of draft Protocol I referred to 
international agreements. 

6. In paragraph 2, on the flag of truce, the ICRC had thought 
it unnecessary to refer to international agreements, which in turn 
meant referring back to Article 23 of The Hague Regulations. It 
had found it easier to formulate the prohibition directly as it 
was as much based on custom as was article 35. 
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7. Paragraph 3~ on the distinctive sign of the United Nations~ 
had been introduced at the suggestion of the United Nations itself. 
While the improper use of such signs could constitute perfidy 
within the meaning of article 35, paragraph 1 (a), the use of such 
signs by civilians in a moment of panic constituted an unlawful 
act, but not perfidy. 

8. Mr. OCHOA TERAN (Venezuela) said he thought that article 36 
as drafted by the ICRC was satisfactory, but that his delegation 
felt that the prohibition contained in paragraph 3 should be 
extended to the emblem of the United Nations. That emblem formed 
an integral part of the symbol designating the United Nations~ and 
his delegation had therefore oroposed (CDDH/III/75) that the words 
"emblem and" be inserted before the words "distinctive sign of the 
United Nations". His delegation's proposal had been based on the 
wording of resolution 22 (1) on "Privileges and immunities of the 
United Nations'! adopted at the first session of the United Nations 
General Assembly. The amendment was intended to afford protection 
to humanitarian or relief operations carried out under the auspices 
of ~he United Nations and to help victims of international or non
international conflicts or of conflicts whose nature had not been 
precisely determined. 

9. The CHAIRMAN suggested that article 36 and the amendments 
proposed to it be referred to the Working Group. 

It was so agreed. 

Article 37 ~ Emblems of nationality (CDDH/l, CDDH/45; 
CDDH/III/239, CDDH/III/240) 

10. Mr. de PREUX (International Committee of the Red Cross) 
reminded the Committee that article 37 was also based on Article 
23 f) of The Hague Regulations. On the contents of the article~ 
he referred to article 46, paragraph 5, concerning the use for 
military purposes of the presence or movements of the civilian 
population, and he pointed out that uniforms and emblems of 
nationality served two purposes: distinguishing allies from 
enemies, and military personnel from civilians. The ICRC had 
thought of proposing an absolute ban ~ but it was too difficult to 
formulate. He cited various pertinent examples and stated, 
inter alia, that in occupied territory the presence of the occupied 
country's emblem was plausible; or, again, that under the second 
paragraph of Article 43 of the first Geneva Convention of 1949, 
medical units belonging to neutral countries might on all 
occasions fly their national flag. Finally, there was the well
known Skorzeny case of the Second World War, which had established 
that the firing of weapons while in the uniform of the adverse 
Party would not have been tolerated. The absolute limit was set 
out in article 35, and anyone firing while wearing the colours of 
a benevolent neutral or masquerading as a harmless civilian 
invariably committed an illegal act. 
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11. Mr. GRIESZLEn (Austria) introduced the joint amendment 

(CDDH/45) which proposed that in article 37 ii ••• or neutral 

should be replaced by "or of neutral or other States not parties 

to the conflict". The latter expression occurred in articles 2, 

5~ 15, 32 and 57, which were teing discussed by Committees I~ II 

and III. He therefore felt that the two formulas should appear 

in article 37, especially since that terminology had already been 

adopted for articles 5 and 15 of draft Protocol I by Committee II. 

His delegation considered 9 however, that the joint proposal was a 

matter of form rather than of substance. 


12. Mr. MENA PORTILLO (Venezuela.); referring to his delegation's 

amendment (CDDH/III/239), said he would prefer the title of 

article 37 - "Signes de nationalit~", "Signos de nacionalidad" 
to be replaced in the French and Spanish texts by "symboles de 

nationalite ii 

, IiSlmbolos de nacionalidad". The national flag was 

truly the emblem of the country and of its sovereignty, and should 

be recognized and respected by all the States of the international 

community~ as was in any case laid down in Article 50 of the 

Venezuelan Constitution, which he then read out. 


13. Regarding the text of article 37, for the sake of clarity, 

and in view of its importance and scope, it should have two 

paragraphs: one pertaining to the emblems of neutral or non

belligerent States, and the other to those of the armed forces 

Parties to the conflict, 


14. Mr. REED (United States of America) introdu~ed his delegation's 
amendment to article 37 (CDDH/III/240). As he saw it, the object 
of the article, as drafted by the ICRC~ was to clarify and expand 
Article 23 f) of The Hague Regulations of 1907, which merely 
banned improper use of the national flag and of the military 
insignia and uniform of the enemy. 

15. The ICRe text had two weaknesses. First~ it apparently 
sought to regulate, under the same criterion, the use of the 
national flag, and of military insignia and uniforms, whether of 
the enemy or a State not party to the conflict. That was 
inappropriate to the situation, Moreover, he preferred "States 
that are not parties to the conflict" to "neutral States". 
Secondly, he would like to know to what extent international law 
should seek to regulate the manner in which combatants of the 
opposing forces inflicted injury or violence on each other. 

16. The object should be to avoid unnecessary harm~ injury or 
destruction and to afford the widest possible protection for 
civilians and the civilian population; but it was extremely 
difficult to regulate the conditions under which the combataJ ts 
belonging to adverse forces might legitimately kill or wound each 
other. Attempting to regulate activi ties beyond the inflict,ion 
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of violence, namely an attack, was unnecessary regul~tion and went 
beyond the provisions of existing law. His delegation would 
prefer to retain the existing law. That was the reason for the 
second sentence proposed by his delegaticin (CDDH/III/240). 

17. Sir David HUGHES-MORGAN (United Kingdom)~ speaking as a 
sponsor of amendment CDDH745, said he agreed with the United 
States representative that it vTaS highly desirable that no 
reference should be made to the notion of neutrality, and that it 
was preferable to refer to a State not part~T to the conflict. He 
al.so thought it desirable to forbid altogether and at all times 
making use of the national flags, military insignia and uniforms 
of States not parties to the conflict. 

18. Furthermore, he would like to ask the 1,'Jorking Group to insert 
the words Tion land" after the word Huse li He said he readily• 

accepted, and would support~ the second sentence proposed by the 
United States delegation (CDDH/III/240). The decision taken in 
the Skorzeny affair was important; it had been the subject of 
prolonged discussion, and the question had been raised whether 
international law should continue to apply the rule thus laid down. 

19. Mr. GILL (Ireland.) said he would support the joint amendment 
introduced by the representative of Austria (CDDH/45) and also the 
amendment submitted by the United States delegation (CDDH/III/240). 
He was anxious that making use of the flags, military insignia and 
uniforms of neu~ral States should be expressly forbidden. 
Although he considered the expression "States that are not Parties 
to the conflict" acceptable, he hoped that neutral Powers would 
also be mentioned. 

20. Mr. AGUDO (Spain) said that his view was the same as that of 
the representative of Venezuela. The national flag was something 
more than a "Signo de nacionalidad"; it was a symbol of the 
mother country. There should be a reference both to "States not 
parties to the conflict" and to "neutral States" and he would support 
the amendments which made that distinction clear. 

21. Mr. CALDERON~PUIG (Mexico) said he whole~heartedly supported 
the Venezuelan amendment (CDDH/III/239). 

22. Hr. CAMERON (Australia) said he found the wording proposed 
by the United States delegation (CDDH/III/240) more satisfactory 
than that proposed by the ICRC. Nevertheless~ though he accepted 
the United States proposal in substance he might propose minor 
drafting amendmerits to the Working Group which, he hoped, would 
make the article widely acceptable and truly effective. 
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23. Mr. FISCHER (~erman Democratic Hepublic) said that the 

prohibition in article 37 appeared to be applicable only during 

military operations. He wondered whetb?r making use of the 

uniforms of an adversary or of Stat~s ~hat were not parties to 

the conflict ought not to be altogether forbidden. He would 

accordingly prefer the closing words of the ICRC text "in order 

to shield,; favour or impede military operations'l, to be deleted. 


24. Mr. HERNANDEZ (Uruguay) said he fully supported the views 

expressed by the Venezuelan and Spanish representatives. 


25. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he 
noted that there seemed to be general support for the ICRC 
proposal that it should be illegal to make use of the national 
flag of the enemy or of other States not parties to the conflict. 
It seemed, thererore~ that all the Committee had to do was to 
decide on the wording to be used in article 37. It would be 
necessary to find a form of words that was clear, short, and 
readily intelligible to combatants. He thou~ht that the 
suggestions put forward by the representative of the German 
Democratic Republic and by the delegations of Venezuela, the 
United States of America and the ICRC 9 would make it possible to 
evolve an acceptable text. 

26. Mr. WULFF (Sweden), commenting on the United States amendment 
(CDDH/III/240), said that the wording used appeared to forbid 
making use of the national flag, military insignia and uniforms 
of the adversary solely "while en~aging in attacks". Such methods 
had been used during the Second World War, notably in the Skorzeny 
affair, which had already been mentioned by the United Kingdom 
representative. In order to avoid a repetition of similar 
episodes, the use of enemy uniforms "in order to shield, favour 
or impede military operations", to use the wording of article 37, 
must be forbidden. 

27. f"Ir. LDJARES-SILVA (Colombia) supported the Venezue Ian 
representative's amendments. 

28. Mr. WOLFE(Canada) said that, in his view, the oral amendment 
proposed by the representative of the German Democratic Republic 
was covered by the United States amendment (CDDH/III/240). He 
therefore supported the latter amendment. 

29. The CHAIRMAN suggested that the amendments to article 37 and 
the comments thereon should be referred to the Working Group. 

It was so agreed. 
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Article 38 - Safegl~ard of an enemy hors de comba~ and giving 
quarter (CDDH/l) CDDH/56 s CDDH/210; CDDH/III/7, CDDH/III/214, 
CDDH/III/242, CDDH/III/243) 

30. Mr. de PREUX (International Committee of the Red Cross) said 
that article 38, which was based on Article 23 c) of The Hague 
Regulations of 1907; was concerned with the safeguard of an enemy 
hors de combat, whether or not he was actually a prisoner. 
Paragraph 1 defined the meaning of the expression hors de combat 
in a general clause and provided a number of specific examples. 
The general clause derived from Article 23 c) of The Hague 
Regulations; but differed from it to some extent, since that 
article obvious ly could not be applied to aerial vJarfare. The 
determining factor was abstention from hostile acts of any kind, 
either because the means of combat were lacking or because the 
person in question had laid down his arms. It was therefore 
necessary that there should be an objective cause, the destruction 
of means of combat, or a subjective cause, surrender. Paragraph 
1 (a) dealt with the destruction of means of combat; paragraph 
1 (b) did not necessarily refer to troops already disarmed; it 
als~ referred to troops who wished to lay down their arms or who 
had voluntarily done so. Paragraph 1 (c) defined what was meant 
by hors de combat; an attempt to escape-was regarded as a hostile 
act. 

31. Paragraph 2 1"a8 ne1.11 and had no equivalent in The Hague 
Regulations. Article 2, Daragraph 4 of the Convention of Geneva 
for the Amelioration of the Condition of the Wounded and Sick in 
Armies in the Field, signed at Gen~va on 6 July 1906, provided for 
the release of wounded who represented a burden for their captors. 
The provision had been rearranged so that it would apply to able" 
bodied prisoners. 

32. Paragraph 3 was drawn from Article 23 d) of The Hague 
Regulations. The statement that "to declare that no quarter will 
be given" was prohibited, seemed rather inexplicit, and it had 
been replaced by a different wording which prohibited not only the 
threat but also any attack that was intended to leave no survivors. 

33. Mr. HERNANDEZ (Uruguay), introducing amendment CDDHIIIIi7, 
said that his delegation always endeavoured to draw lessons from 
examples which had arisen in the past. In view of recent events, 
it was clear that if an enemy V1as hors de combat, it was because 
he had laid down his arms and had thereby lost his status as a 
combatant. He should therefore be regarded from that moment as a 
non-combatant and be treated as such. None of the measures 
provided for in paragraph 1 could be taken a~ainst him. That line 
of reasoning was supported by the provisions of paragraphs 1 (a), 
(~) and (~). 
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34. Mr. STARLING (Brazil) explained why his delegation had 
submitted its amendment to article 38~ paragra~h 1 (CDDH/III/211r). 
An enemy was hors de combat when he no longer had any possibility 
of defending himself or when he had surrendered. The former 
situation might arise in a vm.~iety of situations which it wonld 
be very difficult to describe. Only combatants facing such an 
enemy could decide whether or not he had any possibility of 
defending himself. 

35. The second case was rather different. It was necessary to 
stipulate the conditions that an enemy had to fulfil in order to 
be deemed to have surrendered. Those conditions were laid down 
in the Brazilian amendment. They were: the enemy must have 
laid down his arms~ must have clearly expressed the intention to 
surrender~ must abstain from any hostile act, and must not attempt 
to escape. 

36. The effect of the Brazilian amendment would be to improve 

paragraph 1 of article 38, by making it more precise and easier 

to understand and apply. 


37. Mr. AKRAM (Afghanistan) welcomed the fact that the ICRC had 

based itself on certain provisions of The Hague Regulations and 

of the 1906 Geneva Convention in submitting a draft article on 

the safeguard of an enemy hors de combat. His delegation could 

accept that draft article, but it considered that the amendment 

submitted by the Belgian~ Irish and United Kingdom delegations 

(CDDH/III/242) was clearer and better balanced. In paragraph J 

of that text, hovJever, the words lIill-treat or "Gorture" had been 

omitted, and it would seem preferable to insert those words in 

the first line of the paragraph, after the word "injure". 


38. Paragraph 3 of article 38 vIas of such importance that his 
delegation had considered it desirable to submit an amendment 
(CDDH/III/241) whereby paragraph 3 would become article 38 bis. 
The delegations to the Conference, who were seeking means to-
lessen the injuries and reduce unnecessary suffering in armed 
conflicts could not tolerate the idea that combatants who l'vent (c. 

defending themselves to the limit of their strength and finally 
surrendered and laid d01r>JD their arms, should be exterminated. 
It was to give more force to the prohibition in paragraph 3 that 
the Afghan delegation had submitted its amendment. 

39. Sir David HUGHES~MORGAN (United Kingdom), introducing amenc1-, 
ment CDDH/III/242 ~ pointed out that the ICRC text, which attempte( 
a precise and comprehensive definition of an enemy who was hors d8 
combat, was not vrithout an element of risk. Hhat for instance 
would be the position of a soldier on leave or of a prisoner held 
in a camp who attempted to escape? The sponsors of amendment 
CDDH/III/242 thought that the ICRC text might lead to some 
confusion. 
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40. Two possibilities could arise: either the combatant was not 
yet in enemy hanns~ or else he was in enemy hands. In the second 
case he was immediately protected by the provisions of the Geneva 
Conventions applicable to the wounded or to prisoners of war. It 
seemed dangerous therefore to lay stress on certain aspects of the 
protection already granted by other instruments. In paragraph 1 
of the amendment in question reference was made solely to combatants 
"not yet in the power of the adversary party". That explained 
the omission of the words l1ill-·treat or torture 11 ~ since those 
combatants could not be ill-treated or tortured before being in 
enemy hands. The s90nsors of amendment CDDH/III/242 had no 
intention of removing the prohibition on ill-treatment or torture 9 

but those words were out of place in an article dealing with 
combatants not yet in the power of the adversary party. 

41. The words iiwho ... has surrendered i1 s which were taken from 
Article 23 c) of The Hague Regulations) should not appear in 
article 38 since a combatant could surrender l\Tithout having laid 
down his arms. If taken by surprise he could put his hands up 
as a sign of surrender while he was still bearing arms. 

42. The sponsors of the amendment had not repeated .the expression 
"is unable to express himself" since it was not clear whether the 
person concerned was one speaking a different language or whether 
he was wounded 6r unconscious. It was better to specify that the 
definition applied to a combatant who was unconscious 3 wounded or 
sick. 

43. Paragraph 2 of the ICRC draft had been replaced bya new text 
which stated that where for operational reasons a commander in the 
field could not hold prisoners as required ty the third Geneva 
Convention of 1949 3 he was obliged not only to release them but to 
take all reasonable precautions to ensure their safety. 

44. Paragraph 3 was in line with the initial text, but the word 
"and" in the second line had been replaced by i1 or " so as to 
express more clearly the sense intended by ICRC. 

45. Mr. WOLFE (Canada) observed that amendment CDDH/III/243 was 
substantially the same as paragraph 2 of the amendment just 
submitted by the United Kingdom representative. The sponsors of 
amendment CDDH/III/243 generally were in agreement with the ideas 
set out in the United Kingdom amendment but feared that the terms 
used might lead to ~isinterpretation. He agreed with the United 
Kingdom representative that, for operational reasons 9 a commander 
in the field might be unable to hold prisoners "under humane 
conditions" in accordance with the provisions Df the third Geneva 
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convention of 1949. However, that was not the problem their 
amendment sought to resolve. The problem was to provide for the 
release of prisoners captured under conditions of combat which 
prevented the evacuation of such prisoners as required by the third 
Convention of Geneva of 1949. 

46. Mr. GILL (Ireland) agreed with the United Kingdom represen

tative that the words "ill··treat or torture" were inappropriate 

in the text of amendment CDDH/III/242, although there should be 

no doubt that the use of ill,-treatment or torture against anyone 

was absolutely prohibited. 


47. Mr. AKRAM (Afghanistan) thanked the United Kingdom represen

tative for his explanation concerning the deletion of the words 

"ill-treat or torture" and withdrew his proposal to re-insert 

them in paragraph 1 of amendment CDDH/III/242. 


48. Mr. BOULAGHLEM (Algeria) said that article 38 as proposed by 
the ICRC offered a satisfactciry working basis; with a few 
changes, it would seern~ the problems could be better circumscribed. 
For instance, the text of amendment CDDH/III/214 might usefully 
replace paragraph 1, since it was more logical, more concise and 
clearer. 

49. His delegation could not, on the other hand, agree with the 

United Kingdom representative's observations concerning the 

deletion of the words "ill-treat or torture": it considered that 

no distinction must be drawn between combatants who were not yet 

in the hands of the adverse Party and those who were already 

prisoners, and that the words in question should remain in 

paragraph 1. 


50. The amendment submitted by Canada, New Zealand and the United 
States of America (CDDH/III/243) was an attractive one and the 
ideas contained in it might be worth adopting, provided the word 
"reasonable" was deleted: it implied a subjective appraisal 
which might lead to abuses. 

51. Paragraph 3 could, as the Afghan representative had suggested, 
become a separate article, but that was perhaps unnecessary. 
Although it fell within the field of application of article 38, 
paragraph 3 was peculiar in that it related not so much to the 
safeguarding of combatants as to the conduct of military operations. 

52. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) said that 
the ICRC draft of article 38 offered an excellent basis for 
discussion. Moreover, the v8.r>ious amendments submitted in 
connexion with it - and it was one of the most important articles 
of draft ProtOCOl I - were in line with the ICRC text and could 
be moulded without too much difficulty into a single text, even 
though, on some points, they differed. 
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53. Two schools of thought had made their appearance on the 
subject of the advisability or inadvisability of including a 
prohibition on the ill .. treatment or torture of an enemy~ in 
paragraph 1 of the ICRC draft. He himself considered, for 
reasons w!1ich had been most ably set forth by the Algerian 
representative, that such a prohibition should be retained. He 
understood that the Irish delegation would raise no objection to 
its retention. With reference to paragraph 1 (a) of the ICRC 
draft, according to which "an enemy hoI's de combat" was an enemy 
who was "unable to express himself", he pointed out that the 
amendment submitted by the Belgian, Irish and the United Kingdom 
delegations (CDDH/III/242) specified that an enemy was considered 
"hoI's de combat il if he was "unconscious!1 or "wounded or sick!!". 
An enemy's inability to express himself, as referred to in the 
ICRC text, should perhaps be related to his being unconscious, 
wounded or sick. It could also be due, however, to lack of 
knowledge of the adversary's tongue. Such a possibility, should 
be taken into account. 

54 •. The amendment submitted by Canada, New Zealand and the United 
States of America (CDDH/III/243) was clear, and its form was 
satiafactory. His delegation endorsed the Afghan amendment 
(CDDH/III/241) for it was logical that a provision of a general 
character such as that contained in the paragraph in question 
should constitute a separate article. 

55. Mrs. RUESTA'de FURTER (Venezuela) said that she endorsed the 
Uruguayan amendment (CDDH!III!7), and subscribed to the remarks 
of the Afghan representative, whose amendment (CDDH/III/241) 
would strengthen and clarify ICRC draft article 38. 

56. Mr. SCHUTTE (Netherlands) said he recognized that article 38 
was full of subtle nuances, as Mr. de Preux of the ICRC, among 
others, had noted when introducing the ICRC draft, and that it 
raised questions not only of form but of substance. 

57. With regard to the order of the paragraphs, he said that the 
article's basic principle was set forth in paragraph 3, from which 
the first two paragraphs derived. That fundamental principle 
established that an enemy hoI's de combat must not be killed but 
taken prisoner, and that enemies who could not be held as 
prisoners, must be released. Logically, therefore, paragraph 3 
should become paragraph 1. 

58. With regard to the existing paragraph 1, two trends of thought 
had become apparent during the debate. AccOrding to some 
representatives, the prohibition of "ill-treatment or to~tureil 
should appear in article 38; according to others, it did not 
belong there. That difference of opinion seemed to correspond to 
a divergence of views regarding the exact moment at which the 
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legal status of "combatant hors de combat" changed into 
"prisoner-of-war" status. as defined in Article 4 of the third 
Geneva Convention of 1949. Those who were in favour of a 
reference to that prohibition in article 38 considered that a 
combatant hors de combat could be in the hands of an adversary 
without being a prisoner of war. Those who wanted the reference 
to that prohibition deleted did not accept such a possibility. 
In their view~ as soon as a combatant hors de combat was in the 
hands of an adversary, he was entitled to prisoner-of-war status, 
and consequently his ill-treatment or torture was already 
prohibited under Articles 13 and 17 of the third Geneva Convention. 

59. The question might be of some importance in connexion with 
paragraph 2~ where it was stated that, in certain circumstances, 
a Party to the conflict might release prisoners to the opposing 
party. That might raise a delicate problem in relation to 
Articles 7, 12 and 109 of the third Geneva Convention. In his 
opinion a combatant was entitled to prisoner-of-war status and 
treatment from the moment he was in the hands of the adversary. 
But the Convention should not be interpreted in such a way as to 
prevent a release of captives as provided in paragraph 2. That 
might lead to hostilities being conducted on the basis of no 
quarter, which was expressly prohibited by paragraph 3. The 
Netherlands delegation therefore considered that the words "ill 
treat or torture" should not appear in article 38. Furthermore, 
according to that delegation the term "enemy" should have the 
broadest possible interpretation, namely anyone taking part in 
hostili ties, whether laltlful combatant or not. 

60. Another point concerned the second sentence of paragraph I 
of the ICRC draft article. Its ~ording was clearly derived from 
Article 23 c) of The Hague Regulations annexed to The Hague 
Convention No. IV of 1907 concerning the Laws and Customs of War 
on Land, and from Article 13 c) of the 1874 Brussels Project of 
an International Declaration concerning the Laws and Customs of 
War. The amendment submitted by the Belgian, Irish and United 
Kingdom delegations (CDDH/III/242) seemed to provide the best 
approach. The Drafting Committee might perhaps improve the text, 
for instance, by using the expression "unable to defend himself" 
instead of " ... is unconscious or (a) is wounded or sick ..• " in 
paragraph 1. 

61. As to paragraph 2 of the ICRC draft, amendments CDDH/III/242 
and CDDH/III/243 included proposals which seemed to improve the 
original text. Amendment CDDH/III/242 had the advantage of 
presupposing an existing obligation to release prisoners who 
could not be held~ whereas amendment CDDHIIII/243 gave the 
impression that that was a new obligation under international law. 
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Amendment CDDH/III/243) laid emphasis on the fact that responsibil
ity for releasing the prisoner lay with the party holding him and 
not with the commander in the field. Perhaps the best way would 
be to ask the Working Group to try to merge the two texts into a 
single proposal stating that a Party to the conflict should issue 
instru6tions to the armed forces under its control that when 
captured combatants who could not be held or evacuated were 
released~ s~ch precautions as might be reasonable in the circum
,stances must be taken to ensure their safety. 

62,. He then turned, to the Question of the consequences of 
violations of the provisions of the third Geneva Convention of 
194Q~ .and o,f Protocol I, the study of which was essentially a 
matte~ for Committee I. He wished ne~ertheless to refer to 
dO,cume!1t CDDH/210, which contained new proposals by the ICRC with 
regard to article 74. On pa~e 2 of annex 2 to that document~ 
the ICRCgave ,a list of acts which would constitute grave breaches 
of,Prot.ocol :[,. Aft,er examining that list the Netherlands 
delegati,on wished. to state there and then that the new ICRC 
proposals must be ,examined with great circumspection. The part 
with which the Committee was concerned was paragraph 2 (b) of 
article" 38 which described as a grave breach of the Protocol 
refusal to spare the life of an enemy who~ having laid down his 
arms, no longer had any means of defence or had surrendered. 
That, prOposal~ of all those in the ICRC list 9 came closest to 
the regime of repression of grave breaches under the Geneva 
Conventions. His delegation was prepared to consider the 
eitension of the d.efinition ofgiave bre~ches given in the third 
Geneva Convention of 1949 relative to the treatment of prisoners 
of war to cover situations in which combatants were hors de combat, 
in other words the situation in which they found themselves just 
prior to 'jeing captured andb::;coming prisoners of ''lar. But it 
would be necessary to adopt a prudent approach and to define those 
grave breaches in terms of wilful killing and wilfully causing 
serious unnecessary injury to an adversary hors de combat. 

63. Mr. GENOT (Belgium) said that he bad nothing to add to the 
statement in which the United Kingdom representative had explained 
the reasons that had prompted the submission of amendment 
CDDH/III/242, of which Belgium was a sponsor. 

64. As far as the discussion of article 38 was concerned, he 
agreed with the Netherlands representative that the idea expressed 
in paragraph 3 of the ICRC text of article 38 should precede the 
provisions set out in paragraphs 1 and 2. He would nevertheless 
prefer paragraph 3 to form a separate article~ as had been 
proposed by the Afghan delegation in amendment CDDH/III/24l, but 
he thought that the new article should be article 37 bis and not 
article 38 bis. 
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65. With regard to paragraph I of the ICRC text of article 38, 
he considered that the two trends which the discussions had 
revealed were not incompatible, inasmuch as it would be sufficient 
to agree on the aims which the Committee intended to achieve. 
Referring to the amendments proposed to paragraph 2, he pointed out 
that according to amendment CDDH/III/242 the responsibility for 
releasing prisoners who could not be held was incumbent upon a 
commander in the field~ whereas in amendment CDDH/III/243 it 
devolved upon a Party to a conflict) and only by implication upon 
a commander in the field. That was a question of substance to 
which the Working Group should give all due attention. 

66. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 

that, in view of the extreme importance of article 38 for 

humanizing the means and methods of combat, it was necessary to 

exercise the greatest wisdom in framing the article. The texts 

before the Committee, which included the ICRC draft and the 

various amendments that had been submitted, provided an excellent 

basis for discussion. His delegation considered that the 

provisions of the ICRe text of paragraph 3 were of a general 

nature which justified its constituting a separate article. His 

delegation accordingly supported the amendment submitted by the 

Afghan delegation (CDDH/III/241). . 


67. With regard to paragraph I of the ICRC text of article 38, 
his delegation considered that, even if it had the effect of 
recapitulating the provisions of the Geneva Conventions, it was 
essential to retain the phrase: "It is forbidden to kill, injure, 
ill-treat or torture an enemy hors de combat" if it ,was really 
the intention to prevent such acts, which regrettably occurred 
all too frequently in armed conflicts. 

68. His delegation had no objection to paragraph I of the JCRC 
text, sub-paragraph (a) of which appeared to him to be of wider 
scope than sub-paragraph (a) of amendment CDDH/III/242. The text 
proposed in document CDDH/III/243 for paragraph 2 seemed to him 
an improvement on the text proposed by the ICRe, in the sense that 
it aptly supplemented the provisions of the third Geneva 
Convention of 1949. 

69. Mr. CASTREN (Finland) said that, while he recognized the 
merits of the ICRC text of article 38, he thought that the text 
proposed for paragraphs I and 3 in amendment CDDH/III/242 could 
be adopted if it incorporated some of the points in the Brazilian 
amendment (CDDH/III/2l4), which the Netherlands representative had 
implicitly supported. 
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70. The text of paragraph 2 proposed in amendment CDDH/III/243 

was an improvement on the ICRC text, but he would suggest that 

the opening words of the pa~agraph "A Pa~ty to a conflict" shotild 

be replaced by the \<1ords liA commander in the field", as in 

amendment CDDH/III/242. He supported the Netherlands proposal 

that the order of the paragraphs should be changed so that 

paragraph 3 of the ICRC text 1t-Tould become paragraph 1 - a logical 

arrangement which might satisfy the representative of Afghanistan . 


.
71. Mr. TODORIC (Yugoslavia) emphasized the vital importance of 
protecting human beings in the event of armed conflict and said 
that in that respect all the amendments submitted were of 
undeniable value. He particularly supported the Afghan amendment 
(CDDH/III/241), which seemed to him to be of great value from the 
humanitarian point of view; his delegation would like to co-sponsor 
that amendment. 

72. Mr. AGUDO (Spain) supported the delegations which would like 
paragraph 3 of the ICR:C text of article 38 to become either 
paragraph 1 of that article or else a separate article. He would 
like the present paragraph 1 to reproduce the wording of Article 
23 c) of The Hague Regulations of 1907 and the words "no longer 
has any means of defence il to be replaced by the words "or having 
no longer means of defence," the comma implying a condition. 
Otherwise he would rather the phrase was deleted. 

73. Sir David HUGHES-MORGAN (United Kingdom) associated his 
delegation with those which had supported the Afghan delegation's 
suggestion that paragraph 3 should become a separate article. 
Such an article could perhaps mehtion the absolute prohibition of 
ill-treatment or torture of an enemy,which would give it greater 
humanitarian significance. 

74. Mr. MENCER (Czechoslovakia) said that on the whole he 
supported the ICRC text of article 38. He noted that the 
amendments submitted were not in contradiction with that text. 
Some of them improved it and others suggested a new structure, of 
which his delegation approved, mal<ing a separate article of 
paragraph 3. At all events, the terminology of the article 
should be made uniform: the word "enemy" was used in paragraph 1, 
"adverse Party" in paragraph 2 and "adversary" in paragraph 3. 

75. Mr. WULFF (Sweden) said that he was convinced that the ICRC 
text of article 38 could be improved. Amendment CDDH/III/242, 
introduced in detail by the United Kingdom representative, provided 
for a special situation in which a soldier was no longer a 
combatant and not yet a prisoner of war. H~ noticed that 
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paragraph I made no mention of the combatant laying down his arms. 
There were, of course, situations in which the soldier could not 
lay down his arms. but it was the customary sign of surrender, 
although it was not necessary in all circumstances. 

The meeting rose at 12.30 p.m. 
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SU~1l'1ARY RECORD OF THE THIRTIETL MEETING 

held on Thursday, 13 March 1975 at 10.25 a.m. 

Chairman: Mr. SULTAN (Arab Republic of EgyptO 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 39 - Aircraft occupants (CDDH/l, CDDH/56; 
CDDH/III/69, CDDH/III/244) 

1. Mr. de PREUX (International Committee of the Red Cross) . 
reminded participants that~ as opposed to the preceding articles~ 
article 39 had no equivalent in The Hague Regulations annexed to 
The Hague Convention No. IV of 1907 concerning the Laws and 
Customs of War on Land~ since air warfare had been unknown 
when the latter had been drawn up. An airman in distress could~ 
strictly speaking~ be covered by paragraph 1 (a) of article 38, 
but the importance of aviation in modern conflIcts warranted 
the adoption of a special provision to ensure the normal 
functioning of air operations and the protection of airmen. 
Certain States had already published military manuals, prohibiting 
attacks on disabled aircraft and on their crew in distress; 
that prohibition obviously excluded airborne troops. But since 
it was not always easy to make a distinction between the two 
situations, one expert had already suggested that an orange 
parachute be used in cases of distress. 

2. Article 39 applied only to airmen in distress and to 
disabled aircraft. Once they had reached the ground. all airmen 
should be afforded the same safeguards as during their descent 
by parachute. whether they landed in a zone held by the 
military or among an enemy population. In the latter case~ the 
authorities should ensure that the provisions of the relevant 
article were observed. 

3. Paragraph 2 referred back to article 35 and would be more 
effective if the Protocol provided for the use of an orange 
parachute or some other signal. 

4. Mr. SABEL (Israel)~ introducing his delegation's amendment 
(CDDH/III/69) said that it should be clearly stressed that an 
airman who jumped by parachute to abandon his aircraft in distress 
was indeed hors de combat and should not be attacked. That 
provision already appeared in Article 20 of The Hague Rules of Air 
Warfare (1922/1923) and in the ICRC proposal made in 1972 to the 
second session of The Conference of Government Experts on the 
Reaffirmation and Development of International Humanitarian Law 
applicable in Armed Conflicts. 
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5. Normallys it could be presumed that an airman parachuting 
from an aircraft in distress was hors de combat, but that 
presumption could. be proved false by the behaviour of the airman 
in question. 'l'he ICRC t ext was somewhat ambiguous on that point 
and left it to the enemy troops to decide whether that airman 
was hors de combat or not, although he would obviously be 
unable to lay down any small arms which he might be carrying. 
Since the protection that he should be afforded obviously could 
not be given to airborne troops, the Israeli delegation had 
proposed the qualifying phrase: and whose attitude in theII •• , 

course of his descent is not manifestly hostile II , Finally~ 
his dele~ation proposed that a concluding sentence be added~ 
stipulating that all air~en should be given a reasonable 
opportunity to surrender upon reaching the ground, since their 
attitude did not necessarily beco~e hostile simply because they 
had reached the ground, 

6. In any case, his delegation was prepared-to co-operate 
with other delegations in the Working Group in order to draft 
a definitive text of that article, 

7. Mr. EL GHONEMY (Arab Republic of Egypt): speaking on behalf 
of the sponsors of amendment CDDH/III/244, said that the ICRC 
text was perhaps over-ambitious. The adversary's freedom to 
manoeuvre should be restricted without, however, ignoring 
military realities, 

8. Article 39 should be seen as a specific application of articles 
33 and 38, but each article afforded a different measure of 
protection. Article 38 provided that it was "forbidden to kill~ 
injure) ill-treat or torture an enemy hors de combat", while 
draft article 39 c6ntained the phrase "the occupants of aircraft 
in distress shall never be attacked l1 

• The latter provision was 
open to question, since an airman hors de combat was still a 
combatant and could not be protected in all circumstances. The 
only way of capturing such an airman was often to attack him. 
The ICRC text therefore went too far, no doubt unwittingly. 
Since the occupants of an aircraft in distress might have hostile 
intentions article 39 should not go beyond the provisions ofs 
article 38. 

9. With regard to the second point of the amendment proposed 
by the Arab countries, it should be borne in mind that the use 
of misleading signals was covered by article 35; his delegation 
considered that it would be more realistic to introduce the 
concept of perfidy at the end of paragraph 2 of the rCRC text. 

10. The CHAIRNAN declared open the debate on article 39. 
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11. Mr. CASTREN (Finland) said he thought that the ICRC 
draft was too succinct and added nothing new to articles 35 
and 38. Its application would~ moreover~ give rise to practical 
difficulties. In particular, it would be difficult to determine 
whether the occupants of an aircraft in flight were in distress 
and whether the aircraft had exhausted all means of combat. 
It would therefore be better to restrict the provisions of that 
article to descent by parach~te and to what happened after the 
parachutist reached the ground. His delegation therefore 
proposed that the ICRC text be replaced by the first sentence 
of the amendment proposed by the Arab countries (CDDH/III/244) 
and by the last paragraph of the Israeli amendment (CDDH/III/69). 

12. Mr. BOULAGHLEM (Algeria) said that the ICRC text merely 

constituted the application of articles 35 and 38 to the 

specific case of aircraft occupants. 


13. Paragraph 1 was r~ther ambiguous. The fact that an 
aircraft was in distress did not necessarily mean that its 
occupants were hors de combat. The aircraft was of little 
importance: what mattered was the fate of its occupants. Any 
airman who parachuted from an aircraft was likely to be 
hors de combat, unless he failed to comply with paragraph 1 of 
article 38. The Working Group should take into consideration 
amendment CDDH/III/244, which reflected the Algerian delegation's 
concern about those matters. 

14. With regard to paragraph 2. it was advisable to avoid 
providing any loop-hole for acts of perfidy and to add to the 
final text the clarification proposed in the amendm~nt 
submitted by the Arab countries, Finally, he considered that 
article 39 should be brought into line with the provisions of 
articles 35 and 38. 

15. Nr, NGUYEN VAN HUOl~G (Democratic Republic of Viet--Nam) 
said that he supported the principles embodied in the ICRC 
text, but would like it to be made more precise; in order to 
facilitate its uniform application. 

16. During the war waged in Viet-Nam by aggressive imperialist 
Powers, enemy airmen had been found to carry two revolvers and 
two radio transmitters, which proved that they had no intention 
of surrendering when they reached the ground and that the 
adversary was prepared to use any means to ensure their rescue, 
without the least regard for the civilian population. Machine 
guns, dive bombing, pellet bombs and other means had been used 
during rescue operations. Even CS smoke had been used, 
particularly in the province of Thanh Boa, as a screen between 
the civilian population and the airman. The suffering inflicted 
on civilian populations and the damage caused to civilian 
objects were particularly serious when the airman landed near a 
village or town. 
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17. The conditions in which peoples struggling against 
colonial domination, foreign occupation or racist r~gimes had 
to fight were identical with those of peoples who had to 
struggle against imperialism. Accordingly, the occupants f 
of an aircraft in distress, whether or not they had left the 
aircraft~ should not be considered as being hors de combat in the 
following four cases: if they did not fulfil the conditions 
stated in paragraph 1 of article 38; if they sent signals of 
distress to their armed forces; if a rescue operation was 
undertaken on their behalf; and if they moved off in the 
direction of the lines occupied by their own troops. 

18. The CHAIRMAN j replying to a question by the representative 
of the Democratic Republic of Viet-Nam,assured him that his 
delegation's amendment submitted to the Working Group would be 
taken into consideration by the Group, despite the fact 
that it had been submitted late. 

19. Mr. HERNANDEZ (Uruguay) said tha~, in his 0plnlon~ the 
ICRC text~ the Israeli amendment (CDDH/III/69) and the amendment 
of the" Arab countries (CDDH/III/244) together provided an 
excellent basis for discussion. Despite the value of those 
documents and of the earlier statements, it might be asked whether 
the criteria already established for the shipwrecked should 
not be applied to air crews~ excluding airborne troops. The 
Committee should take care that crews in distress were not left 
to their fate because~ as he knew from his own experience, they 
were exposed to serious and perhaps mortal dangers. 

20. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
said that the definite connexion between article 39 and 
article 38 should be kept in mind. The aim was to ensure the 
safety of "a person who had withdrawn from the combat~ 
protection being granted under articles 38 and 39. The essential 
principle in the rules under discussion was the obligation for 
the combatant to prove that he had withdrawn from the combat: 
that principle was the source of the concept of being "obviously 
hors de combat il 

, introduced in amendment CDDH/III/244; any 
feigning would entail the notion of an "act of perfidy" which 
the sponsors of that amendment proposed to introduce at the 
end of paragraph 2. 

21. The USSR delegation supported amendment CDDH/III/244. It 
was, of course, difficult to judge when a person was "obviously« 
hors"de combat~ but that difficulty should not prevent the 
adoption of the principle on which the rules under discussion 
were based. 
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22. Mrs. SILVERA (Cuba) said that para~raph 1 of article 39 

established a privilege for aircraft which might also be 

accorded in principle to any other kind of military transport. 

With regard to paragraph 2; reference might usefully be made to 

article 35, which statc~ the principle of the prohibition of 

perfidy. 


23. Mr. EATON (United Kingdom) said that his delegation was 
puzzled that the new text which the ICRC had prepared differed 
quite substantially from those generally favoured by the 
Government Experts at ttteir meetings in 1971 and 1972. 'l'he 
people to be protected no longer seemea to be the same. In 
the earlier text the emphasis had been on protecting aircrew and 
passengers who had baled out from an aircraft in distress as 
distinct, of course~ fro~ parQtroopers. In the new text such 
persons were still covered. but so also were those who remained 
in an aircraft in distress, and, for example" made a forced 
landing, and the emphasis of protection was placed on the latter. 
That change had created problems. It was very difficult to 
determine when an aircraft was in distress. especially from the 
ground. The second sentence attempted to provide a text for 
such a determination, but in his view failed. Perhaps the 
solution ~~ght be to return to the initial concept of 
protecting only persons who had abandoned an aircraft in distress 
(and who refrained from cOl1lIl1ittinG hostile acts) but not those 
who remained in such an aircraft. 

24. Accordingly: in his opinion. paragraph 1 of the ICRC 
text could not be kept as it stood. He welcomed amendment 
CDDH/IIII244 submitted by the Ar,ab Republic of Egypt' and other 
Arab States and the Israeli amendment (CDDH/III/6g)) both of 
which went a long way towards meeting the criticisms he had 
expressed concerning the present text. A judicious combination 
of the two amendments should make it possible to arrive at an 
acceptable text. The Israeli amendment had the merit of 
introduciLg the notion of Yl a :reasonable opportunity to surrender". 
He also agreed with the Egyptian amendment that para~raph 2 
was an example of perfidy and that that could be explicitly 
stated. Alternatively~ it might not be necessary to include 
paragraph 2 at all. since the point appeared to be wholly 
covered by article 35; paragraph 1 (a)"the feigning of a situation 
of distress H • -

25. Mr. PASCHE (Switzerland) pointed out that the problem 
dealt with in article 39 had not yet been solved in any of the 
many existing international instruments. All military pilots 
naturally tried to avoid capture and waited until the last 
moment before deciding whether to surrender or to continue to 
fight. The article under discussion had a considerable bearing 
on military interests and on the fate of the pilot who was a 
particularly valuable cOmbatant in all armies. The ICRC text 



CDDH/III/SR.30 - 292 

seemed to provide a good compromise between humanitarian require
ments and military necessities. He thought it might be supple
mented by the provision in amendment CDDH/III/69 for "reasonable 
opportunity to surrender". Amendment CDDH/III/244 was useful 
because it introduced the notion of Bacts of perfidy". 

26. Mr. AJAYI (Nigeria) said that the ICRC text was 
excellent. Nevertheless; after bearing the statements of the 
sponsorscf the two amendments (CDDH/III/69 and CDDH/III/244), 
he thought that it should be possible to reach a compromise 
by redrafting paragraph 1 in such a way as to stress the need 
to retain the notion 6f "acts of perfidyii. He could support 
amendment CDDH/III/244, subject to a drafting change in the 
English version of paragraph 1. 

27. The CHAIRMAN suggested ttat article 39 should be sent back 
to the Working Group~ together with the amendments submitted 
and the observations made during the meeting. 

It was so agreed. 

Article 40 .. Independent missions (CDDH/l; CDDHI 1III213 ~ 
CDDH/III/217) CDDH/III/245) 

28. Mr. de PREUX (International Committee of the Red Cross) 
said that that article was partly based on Article 29 of The 
Hague Regulations ~ which dealtI'd th persons who could be 
regarded as spies and those who were not spies. On the one 
hand 3 the troops ref~rred to in that provision belonged among 
the categories listed in Article 4 of the third Geneva Convention 
of 1949, namely, members of regular armed forces in uniform; 
militia and partisans acting in co-ordination with the regular 
forces and mass uprisings in which arms were carried openly and 
distinctive emblems were worn. On the other hand, the provisions 
concerned the combatants mentioned in article 42, who were 
required to distinguish themselves from the civilian population. 
The words "shall be prisoners of war" in article 40, paragraph 3, 
categorically excluded any action being taken on the grounds of 
espionage and sabotage of military objectives. 

29. Mr. AGUDO (Spain)j introducing his delegation's ameridment 
(CDDH/III/213)~ said that the words "armed forces" should be 
written with initial capital letters in order to emphasize the 
fact that th6se forces were part of the State machinery. After 
requesting a change in the Spanish text3 he drew attention to the 
wording of the paragraph relating to combatants who "distinguish 
themselves from the civilian population by means' of fixed badges, 
permanent and clearly visible"_ and expressed the hope that 
article 40 would_establish, with respect to combat~nts, the 
distinction appearing in article 42. . 
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30. Mr. STARLING (Brazil)3 introducing his delegation's 

amendment (CDDH/III/217), sairt that the word "combatants ft , used 

by the ICRC~ was not sufficiently clear. His delegation 

accordingly suggested that specific reference should be made to 

the "other persons belonging to the categories referred to in 

Article 4A (1) (2) (3) and (6) of the third Geneva Convention 

of 1949"0 since that would eliminate any risk of confusion. 


31. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam)~ 


introducing his deleGation's amendment (CDDHIIIII245)9 drew 

attention to the statement in the ICRC Commentary on article 

40 that tlwhat distinbuishes espionage from the legitimate quest 

for military information is its clandestine nature" (see 

CDDH/3, p. 46). The wearing of a uniform could be required in 

the war situations referred to in The Hague Regulations) annexed 

to The Hague Convention No. IV of 1907 concerning the Law and 

Customs of War on Land. namely; when the two parties at war 

were industrialized European countries at approximately the same 

level of economic and lailitary development and when the activity 

of the armies was entirely distinct from the life of the civilian 

population. Yet in modern wars waged for self-determination, 

armies often did not have enou[;h uniforms. Furthermore, the 

activities of liberation armies were closely linked to the 

life of the civilian population. Those facts had to be taken 

into account if the new provisions on humanitarian law were to 

be applied in practice. and his delegation appealed to 

participants to accept the deletion of the words "in uniform". 

Since the question was one of distinguishing between civilians 

and armed forces ~ a distinction which the wearing of uniforms 

made possible in conventional warfare _. it would be advisable 3 
in the new context of neo-colonial wars; to establish other 
criteria for non-clandestine activities. such as belonging to 
a military organization or being under responsible corrunand. 
His delegation was prepared to collaborate with others in 
drawing up a satisfactory text. 

32. Mr. CASTREN (Finland) said that he considered paragraph 1 
of the ICRC text, based on Article 29 of The Hague Regulations 
of 1907; to be acceptable. It could easily be combined with 
paragraph 2, since saboteurs and spies had nearly always 
received similar treatment from various States. He endorsed 
the Brazilian amendment (CDDH/III/217). but regretted that he 
could not support the Spanish amend~ent (CDDH/III/213), or the 
amendment submitted by the Democratic Republic of Viet-Nam 
(CDDH/III/245)~ since the former did not take into account 
organized resistance movements and mass uprisings and the latter 
departed from the corresponding provisions of The Hague Regulations. 
In conclusion~ he drew attention to article 42. which in some 
degree was closely related to article 40. 
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33. Mr. BOULAGHLEM (Algeria) said he. wished to draW attention 
to the position adopted by his delegation with r~gard to article 
35 (Prohibition of perfidy) and to reaffirm that position in 
relation to article 40. The Algerian d~legation had. like 
others~ recommended the deletion of paragraph.l (c) of article 35 
specifyi.ng the act of perf-idy as "the disguising of combatants 
in civ~lian clothing ii 

• Such a provi~i6n no longer covered 
situatioris currently arising in wars of decolonization. For 
the same reason. be hoped that the reference to wearing uniform 
would be deleted from article 40. The millions of Combatants 
in liberation organizations were not just so many spies. He 
therefore supported amendment CDDH/III/245. 

34. Mr CRETU (Romania) said he had already expressed his 

views on the wearing of uniform, which was not indispensable 

for combatants. He therefore supported amendment CDDH/III/245. 


Article 40, with the amendments thereto and the comments 
of represe~tatives" was referred to the Working Group. 

Article 41 ~ Organization and discipline (CDDH/l, CDDH/56; 
CDDH/III/28, CDDH/III/210) 

35. Mr. de PREUX (International COITL1J1ittee of the Red Cross) 
explained that article 41 was based, not on The Hague 
Regulations but on Article 1 of The Hague Convention No. IV of 
1907, which was ~orded as follows: "The contracting Powers 
shall issue instructions to their armed land forces which shall 
be in conformity with the Regulations respecting the Laws and 
Customs of War on Lands annexed to the present Convention". 

36. According to the terms of draft Protocol I; the organization 
which was indispensable for any armed force should be Cirected 
towards respect for the rules laid down in that instrument and 
should provide for the dissemination not only of rules but also 
of instructions, as it was stated in The Hague Convention. That 
requirement was expr~ssed in terms of an internal disciplinary 
system giving official recognition to the rules of the Protocol~ 
the law laid down at The Hague, the Geneva Conventions, The 
Hague Convention of 1954 for the Protection of Cultural Property 
in the Event of Armed Conflict. and customary law. In other 
words, armed forces should provide themselves with the necessary 
machinery to ensure that their own members observed international 
law. That requirement had seemed so fundamental to those who 
drafted The Hague Regulations that they had made it the subject 
of the Convention itself, to which the rules of application 
were annexed. 
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37. Mr. AGUDO (Spain), referrin[ to the Spanish amendment 
(CDDH/III/210). said that as his delegation did not know what 
the final text of article 42 would be~ it had preferred not 
to include special categories of armed forces. such as 
liberation or resistance moveuents, in order not to restrict the 
scope of the article. That was why it had used the words 
ncombatants referred to in Article 4 of the third Geneva 
Convention of 1949 ard article 42 of the present Protocol n . 
The am~nd~ent also contained certain drafting changes to the 
original Spanish text. 

38. Mr. SCHUTTE (Netherlands) trew attention to the 
interpretation of the term "inter;1al disciplinary system". In 
some countries. including his own) a clear distinction was ,Bade 
between military disciplinary law and military penal law. The 
former was enforced by the military commanders who had the power 
to inflict certain penalties, whereas military penal law was 
enforced by the judicial authorities which were. in principle~ 
in(egendent of the military organization. The modern trend; 
however~ was to confine disciplinary law to matters of purely 
internal administration. i.e. rUles of conduct intended to 
ensure the proper functioning of the military organization. 
Everything which lay outside the area of application of 
disciplinary law was considered as falling within the sphere of 
military penal law. According to that concept9 the enforcement 3 

or more accurately) the violation of the rules of the Protocol 
or of other rules of international law, was primarily a matter of 
penal procedure. That was not in contradiction with article 41; 
on the contrary) such a system of enforcement of the,rules of 
humanitarian law was a fortior~ covered by that provision. 

39. Mr. SORIANO (Philippines) said he thought that article 41 
as drafted by the ICRe met the concern of several delegations 
which wanted the provisions of Protocol I to be understandable 
by the ordinary soldier. Discipline was a characteristic of 
the soldier. and if the internal disciplinary syste~ included 
the order to apply the rules of international humanitarian law 
in armed conflicts, soldiers would carry out that order. rEhe 
Philippine delegation therefore supported the IeRe text of 
article 41. In drawing up the rsgulations concerning internal 
discipline, the Philippine military judicial authorities had 
stressed the importance of observing the rules of international 
law applicable in armed conflicts. 

40. Mr. NAMON (Ghana) referring to his delegation's amendment 
(CDDH/III/20) said that the words Viand liberation movements!1 
should be inserted after the words "resistance movements!l. 
Like resistance movements; liberation movements should be 
organized ~nd disciplined. The existence of such movements 
and the legitimacy of their aims and aspirations had been 
recognized by the international community. Noreover, such 
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organizations had already expressed their intention of complying 
with the standards of international law, and that was the 
reason why the cause they defended deserved respect. It was 
therefore necessary to mention such organizations in article 41. 

41. Mr. PASCHE (Switzerland) said he could endorse the ICRC 
text of article 41. the basic idea of which had appeared 
in the law in force for nearly a hundred years. That article 
reaffirmed the notion that, to be recocnized as belligerents, 
regular armed forces, militia organizations and volunteer corps 
had to be organized and must be subject to an appropriate 
intern&l disciplinary system. On the other hand, the wording 
of the article should be brought into line with that of the 
relevant articles of the Geneva Conventions. It should 
therefore be specified which armed forces were meant and to 
mention~ for example, militias and members of volunteer corps. 
Article 41 did not apply in the case of mass uprisings s which 
were spontaneous and unorganizeJ movements. 

42. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
said that article 41 was extremely important since. without 
discipline~ officers would find it difficult to carry out the 
obligations of international humanitarian law applicable 
in armed conflicts stipulated in draft Protocol I and in the 
Geneva Conventions. The ICRC text provided an excellent basis 
for discussion. The question of discipline affected all the 
armed forces~ regular or irreGular. referred to in Article 4 A 
of the third Geneva Convention of 1949 and in article 42 of 
draft Protocol I. The provisions of article 41 should be 
applicable by all regular armed forces and by such irregular 
armed forces as liberation movements, militias and volUnteer 
corps taking part in armed conflicts, and even forces formed 
spontaneously after an uprising. He therefore supported 
the amendment proposed by Ghana: in his view, liberation 
movements should be mentioned explicitly. in order to emphasize 
the equality of rights accorded to those movements. Moreover, 
in their struggle against colonial domination. liberation 
movements should respect the rules of international 
humanitarian law. 

43. Sir David HUGHES-MORGAN (united Kingdom) said that he 
could support unreservedly the principle set out in the ICRC 
text of article 41. In all armed conflicts discipline was of 
the utmost importance and should be imposed on all armed groups 
and on all combatants. It was the lack of discipline which 
led to violations of international humanitarian law. 

44. His delegation found it rather difficult however, to 
accept the term "armed forces" used by the ICRC. Article 4 of 
the third Geneva Convention of 1949 distinguished between armed 
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forces and the various other armed groups. Article 45 of 
draft Protocol I, which had already been approved by the 
Committee, expressly mentioned the categories of combatants 
referred to in Article 4 of the third Geneva Convention of 1949. 
It would be useful to mention resistance move~ents and 
liberation movements in article 41~ in order to make it quite 
clear that all combatants TIIUSt be subject to a disciplinary 
system and must respect the rules of international humanitarian 
law. The Cor@littee could perhaps adopt some such expression 
as that proposec by Spain (CDDH/III/210) and base the wording 
of article 41 on that text. 

45. Mr. AJAYI (0igeria) supported the anendment proposed by 
Ghana. He did not consider that the phrase "resistance 
moveMents" necessarily included the national liberation 
movern~nts struggling for the right of the African peoples ~r 
self-determination. Those movements were organized and 
disciplined and reference to them should be made in article 41. 

46. Mr. DIXIT (India) supported the principle laid down in the 
IeRC text of article 41 that armed forces should he 
organized and should at all times respect the rules of 
international humanitarian law. He also supported the 
Gha~aian amendment for the insertion of a reference to 
national liberation movements in article 41~ since it was 
essential that such movements should respect the provisions of 
Protocol I and of the Geneva Conventions. 

47. Miss BOA (Ivory Coast) accepted the text proposed by 
the ICRC and wholeheartedly supported the Ghanaian amendment 
for the inclusion of a reference to national liberation 
movements in article 41. She pointed out that the Conference 
had already placed the action of resistance movements and 
liberation movements on the same footing as international 
armed conflicts. 

48. Mr. EIDC (Norway) said that while his delegation 
endorsed the principles laid down in article 41. it had some 
doubts about the wording. His delegation had already drawn 
attention to the relationship between articles 35~ 40, 41 and 
42 and had pointed out that it was difficult to consider those 
articles separately. His delegation prop8sed that part of the 
text of article 42 should be transferred to article 41 and it 
had drawn up a working paper on the subject. Articles 35" 40 0 

41 and 42 should be considered together and final decisions 
could be taken in the Working Group. 
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49. Mr. GILL (Ireland) said that his delegation endorsed the 
views expressed by the representative of the United Kingdom and 
thought that the text proposed by Spain (CDDH/III/210) might 
serve as a basis for the final text of article 41. 

50. Mr. FISSENKO (Byelorussian Soviet Socialist Republic) 
endorsed the principle laid down in article 41 and supported 
the Ghanaian amendment. which improved the ICRC text 
considerably. 

51. Mr TODORIC (Yugoslavia) emphasized the importance of 
article 41. He supported the Ghanaian amendment, which 
conformed with the principles already adopted by the Conference 
regarding article 1 of dr&:~ Protocol I. 

52. The CHAIRMAN said that article 41, the amendments thereto 
and the co~~ents of representatives would be sent to the 
Working Group~ 

The meeting rose at 12.15 p.m. 
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sm~~~ARY RECOED OF 'THE THIRTY'~F'IRST ~mETING 

held on Friday, 14 March 1975, at 10.50 a.m. 

Chairman: rlTr. SULT,IJ,.>J (Arab Repub~ic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 46 .. Protection of the civilian population 

Paragraph 3 (CDDH/l; CDDH/III/246_ CDDH/III/264) 
(concluded Y 

Article 48 " Obj ects indis:o",nsab Ie to the survival of the 
civilian population (CDDH/l; CDDH/III/247~ CDDH/III/264) 
(concluded) 

Article 119 - Works and installations containing dangerous 
forces (CDDH/l; CDDH/III/248, CDDB/III/264) (concluded) 

Article 50 - Precautions in attack (CDDH/l; CDDH/III/249, 
CDDH/III/264) (concluded) 

Article 51 - Precautions aGainst the effects of attacks 
(CDDH/l; CDDH/III/250, CDDH/III/264) (concluded) 

Article 52 " Non-defended localities (ClJDH/ 1; 'CDDH/ III/ 251:
CDDH/III/264) (concluded) 

Article 53 ~ Neutralized localities (CDDE/l; CDDH/III/252; 
CDDH/III/264) (concluded) 

1. The CHAIRMAN drew attention to the report by the Rapporteur 
(CDDH/ 111/26 4) and to the l!\Torking ''1roun I s proposals in documents 
CDDH/III/246 to CDDH/III/252 concerning article 46; paragraph 3, 
and articles 48 to 53. After the Rapporteur had introduced bis 
report, the articles would be put to the vote one by one. 
Subsequently, delegations would be given the opportunity to explain 
their vote or to make any other comments which they wished to be 
placed on record. 

2. Mr. ALDRICH (United States of America), Rapporteur, said that
document CDDH/III/264 contained a number of his comments on the 
problems which had arisen during the Working Group's attempts to 
produce agreed texts for the articles in question. The report did 

* Incorporating docu~ent CDDH/III/SR.31/Corr.l 
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not claim to be a complete account of the 1.rJorking Group's 

deliberations; it did~ however 3 deal in some detail with the 

articles which had proved to be the most difficult, in particular 

articles 48 and 49. There were some mistakes in the document; 

a revised version would be issued which would also take into 

account the points that had been settled at the Working Group's 

previous meeting. 


3. The CHAIR~1AN 3 referring to article 46, paragraph 3 3 observed 

that all the other paragraphs had already been approved by the 

Committee. 


4. Mr. ALDRICH (United States of America), Rapporteur, said that 
article 46 had been discussed by the Committee at the first session 
of the Conference and earlier in the current session. The Working 
Group had now succeeded in reaching agreement on a text for 
paragraph 3 which the Committee should be able to adopt by consensus. 
Referring to paragraph 3 (b), he said that the question of whether 
a cross-reference to ~rticI2 50, parapr2ph 2 Ca) (iii) would suffice 
or whether that text should be reproduced in f~ll in the sub~ 
paragraph would have to be left to the Drafting Committee. 

5. Mr. FRIEDRICH (Legal Secretary) said that the equivalent of 
the words "among others" in the last sentence of paragraph 3 
(CDDH/III/246) did not appear in the Russian version; that 
omission would be made good. 

Article 46. paragraph 3 (CDDH/III/246) was adopted by consensus. 

Article 46 as a whole was adopted by consensus.!/ 

6. Mr. LOPE~ IMIZCOZ (ArGentina). supported by other Spanish
speaking delegations, asked that due attention should be paid 
to questions of style, so that the Spanish texts not only 
corresponded fully with the original language version but were 
elegantly drafted. 

7. The CHAIRMAN requested the Spanish-, French~, and Russian·· 
speaking delegations to co~'operate with the Rapporteur and the 
Secretariat in order to ansure that the different language versions 
were fully satisfactory to all. 

8. Mr. ALDRICH (United States of America), Rapporteur, referring 
to article 48 (CDDH/III/247), said that the p~posed text might 
need refinement by a Drafting Committee, as he had stated in his 
report (CDDH/III/264). In substance, however, it reflected the 
almost unanimous view of the Working Group, which considered it one 
of the most important articles of humanitarian law relating to 
protection of the civilian population. 

1/ For the text of article 46 as adopted, see the report of 
Committee III (CDDH/215/Rev.l) annex) 
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9. Mr. FRIEDRICH (Legal Secretary) said that the words "y recursos" 
should be deleted from the Spanish version of paragraph 2 and that 
the words "y las zonas agr{colas" should be inserted after 
"alimenticios li in that paragraph. 

10. Mr. FRICAUD-CHAGNAUD (France) said that, in spite of the 
objections raised by his delegation, the word "diplacer" still 
appeared in the French version of paragraph 2. That word was not 
acceptable to his delegation and he would be unable to participate 
in the consensus unless he received the assurance that it would be 
replaced by iienleverli. 

11. The CHAIRMAN assured the French representative that the 
correction would be made. 

2/
Article 48 (CDDH/III/247) was adopted by consensus.

12. Mr. ALDRICH (United States of America), Rapporteur, referring 
to article 49 (CDDH/III/248), said that the 1Norking Group had been 
unable to solve all the problems which had arisen concerning that 
article. Two decisions would need to be taken with regard to the 
text of para8raph 1, namely, whether or not.the phrase in double 
square brackets should be retained and which of the two phrases 
"would be likely to" or Y1~ay'l, should be retained. 

13. Turning to paragraph 7 of article 49, he said that the Working 
Group had not considered itself competent to take a decision on the 
special sign. That question would have to be considered by another 
body, which might be either Committee II or a Working Group. 

14. Mr. FRIEDRICH (Legal Secretary), said that the square bracket 
which appeared after the word "attaques ij in the fifth and tenth 
lines of the French version of paragraph 1 should be reversed. 

15. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) proposed 
that the Committee should first decide between "mayii or "would be 
likely to", and then take up the phrase in double square brackets 
as a whole. 

It was so agreed. 

16. The CHAIRMAN invited the Committee to choose between "would be 
likely toli and "may". 

In favour of "would be likely toli: 18 

In favour of "may Ii : 47 

Abstentions: 3 

2/ For the text of article 48 as adonted, see the report of 
Committee III (CDDH/215/Rev.l, annex) 
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17. The CHAI?E.l\./IT stat~c:. tl":J.t the; ,YOI'd ;'may" in paragraph 1 would 
consequently be retained. 

18. He invited the Committee to vote on the deletion or retention 
of the phrase in double square brackets in paragraph 1. 

In favour of deletion: 7 

In favour of retention: 54 

Abstentions: 5 

19. The CHAIRMAN stated that the phrase would consequently be 
retained; with the word I"lmayl1. 

ilArticle 49 (CDDH/III/248) as a whole was adouted by consensus.

20 •. Mr. ALDRICH (United States of America). Rapporteur~ referring to 
article 50~ said that the Working: GrouD had been able to reach general 
agreement on that article (CDDH/III/249). Only two issues remained 
outstanding~ namely~. the choice betweeD IIcause li and "create a risk 
of" in paragraph 2 (a) (iii) and 2 (b)s and the closing phrase of 
paragraph 2 (c), for-which two alternatives were given in square 
brackets. WIth regard to the second issue, some members of the 
Working' Group had been of the opinion that neither phrase S110uld be 
included, but most members had considered that either one or the 
other should be.retained. 

21. The CHAIRMAN invited the Committee to choose between "cause" 
and "create a risk of" in paragraphs 2 (~) (iii) and 2 (~). 

In favour of "cause": 47 

In favour of 11 create a ris\: of": 15 

Abstentions: 2 

22. The CHAIRMAN stated that the word "cause" would consequently be 
retained. 

23. He drew attention to paragraph 2 (c) and the two phrases which 
appeared in square brackets. 

24. Mr. BLISHCHENKO (Union of Soviet Socialist Re9ublics) said that 
the Russian translation of the phrases in square brackets was 
inaccurate. At an earlier meeting his delegation had aSked the 
Secretariat to correct the error~ but that had not been done. 

if For the text of article 49 as adopted, see the report of 
Committee III (CDDH/21S/Hev.l) annc"f) 
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25. The CHAIRMAN said that the Legal Secretary would see that the 

necessary correction was made. 


26. Mr. ALDRICH (United States of America)~ Rapporteur, observed 

that it was desirable for Spanish and Russian translators to be 

present at meetings where such questions arose. The necessary 

arrangements had unfortunately not been made for the Committee's 

thirtieth meeting, but steps would be taken to make good that 

omission in the future. 


27. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he 

noted that that would be done in the future. In the present case, 

however~ he would be obliged to vote on the basis of the English 

language text~ and that was an irregular procedure. He requested 

that the Russian version of future texts should be brought into line 

with the original version in good time. 


28. The CHAIRMAN said that he would give instructions to that effect. 

29. He invited the Committee to vote on the two alternatives in 

paragraph 2 (~) of article 50. 


In favour of "whenever circumstances permit": 20 

In favour of "unless circumstances do not permit": 37 

In favour of including neither phrase: 8 

Abstentions: 2 

30. The CHAIRMAN stated that the phrase "unless circumstances do 
not permit" had consequently been adopted. 

31. Mr. CRISTESCU (Romania) said that a number of delegations had 
objected to the inclusion of the phrase "which would be excessive in 
relation to the concrete and direct military advantage anticipated" 
in paragraphs 2 (a) (iii) and 2 (b) of article 50. Consequently~ 
he asked for a separate vote to be taken on that phrase. 

The Committee decided, by 56 votes to 6, with 3 abstentions, 
to retain the phrase. 

32. The CHAIRMAN put article 50 as a whole to the vote. 

Article 50 (CDDH/III,?49) as a whole was adopted by 66 votes to 
none, with 3 abstentions.-' 

4/ For the text of article 50 as adopted, see the report of 
Committee III (CDDH/2l5 Rev.l, annex)' 
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33. Mr. ALDRICH (United States of America)~ Rapporteur 3 referring 

to article 513 said that the wording had been consider~bly changed 

in the Working Group and the resultant text (CDDH/III/250) had been 

generally acceptable to the Workin~ Group. 


34. Sir David HUGHES-MORGAN (United Kingdom) drew attention to a 

small typing error in the English text: paragraph 1 should begin 

with the words Iil'Hthout prejudice to Article 49 ...
Ii • 

Article 51 (CDDH/III/250) was adopted by consensus.~1 

35. rllr. ALDRICH (United States of America) 3 Rapporteur 3 referring 

to article 52, said that the text in document CDDH/III/251 was the 

result of' a compromise among five tendencies: those who wished to 


. see. non-defended localities established by unilateral declaration~ 
those who wished to see them established only by agreement; tho~~ 
who wished to limit them to an area in or near the contact zone; 
those who wished to permit them also in the hinterland; and those 
who wished to provide a mechanism for creating non-defended 
localities even where it would take some further time to remove all 
combatants f'ro m the locality. The result hTas an article which 
permitted unilateral declaration of non-defended localities near or 
in a contact zone which \i.rere open for occupation by an adverse Party 
and met the other prescribed conditions and which required agreement 
for the establishment of zones not meeting the geographical or other 
requirements. He drew attention to the foot-note to paragraph 2 of 
the text. 

36. !'fir. FRIEDRICH (Legal Secretary) said that in the Spanish. text of 
paragraph 2 the \I]ords lI y que esta abierto a la ocupacion por una 
Part.e contrariail should be added after the \i.fOrds "0 dentro. de ella". 

. 6/Artlcle 52 was adopted by consensus.

37. Mr. ALDRICH (United States of' America), Rapporteur, referring 
to article 53, said that there had be~n differences of opinion a~out 
the title of article 53 in the \.ITorldng Group. The terms "neutralized 
zones" , "demilitarized zones nand linon·-mili tarized zones Ii had all 
been considered. The term "demilitarized zonesn~ though admittedly 
not ideal, had been the most generally acceptable. There had been 
no disagreement on the substance of the article. 

Article 53 (CDDH/III/252) was adopted by consensus. I / 

51 For the text of article 51 as adopted, see the report of 

Committee III (CDDH/215/Rev.l, annex) 


6/ For the text of article 52 as adopted) see the report of 

Committee III (CDDH/215/Rev.l, annex) 


7/ For the text of article 53 as adopted, see the report of 

Committee III (CDDH/215/Rev.l, annex) 
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38. The CHAIRMAN congratulated the Working Group on the spirit of 

co-operation that prevailed in its discussions and expressed his 

sincere thanks to Mr. Aldrich, Rapporteur, for his most valuable 

help. 


The Committee adopted by acclamation a vote of thanks to the 

Rapporteur. 


Explanations of votes. 

39. The CHAIR~ffiN invited representatives who so wished to explain 

their votes. 


40. Mr. CRISTESCU (Romania), explaining his vote on article 49, said 
that his delegation ~ad voted against the insertion of the expression 
"where such attack I would be likely to T I-may 7 cause the release 
of dangerous forces-and consequent severe losses among the civilian 
population" in paragraph 1 (CDDH/III/248), because it considered that 
those phrases would result in a reduction of the protection of works 
and installations containing dangerous forces. 

41. His delegation had voted against the word "cause" and in favour 
of the phrase "create a risk of" in paragraph 2 (~) (iii) of 
article 50 (CDDH/III/249). 

42. It had voted against the two phrases in square brackets in 
paragraph 2 (c) of that article, because it considered that those 
expressions WQuld restrict protection of the civilian population. 
His delegation had abstained in the vote on article ,50 and had voted 
against paragraph 2 (a) (iii) and 2 (b) 3 which embodied the "rule of 
proportionality" that-his delegation had always opposed. Article 50 
introduced into humanitarian law a concept which was contrary not 
only to humanitarian principles but to the general principles of 
international law. It amounted to legal acceptance of the fact that 
one part of the civilian population was to be deliberately sacrificed 
to real or assumed military advantages and it gave military 
commanders the power to weigh their military advantage against the 
probable losses among the civilian population during an attack 
against the enemy. Military leaders would tend to consider military 
advantage to be more important than the incidental losses. The 
principle of proportionality was therefore a subjective principle 
which could give rise to serious violations. Accidental losses 
among civilians must be reduced to a minimum through scrupulous 
application of the Geneva Conventions. All precautionary measures 
must be taken to protect the civilian population before embarking on 
an attack. In no circumstances should legal provisions give parties 
the right to dispose of human lives among the civilian population of 
the adversary. Modern international law prohibited aggression and 
only wars of defence against aggression were permitted. The rule of 
proportionality was therefore against the principles of international 
law. That position was also valid for article 46, paragraph 3 (b) 
(CDDH/III/2 46) . 
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43. Mr. FRANKE (Federal Republic of Germany), referring to article 
46, paragraph 3, said that only with great reluctance had his 
delegation not opposed the cons.ensus. It would have preferred the 
ICRC text of article 46, paragraph 3. ~1at applied particularly 
to paragraph 3 (b), in which tte cross-reference to article 50 ~id 
not correspond to the importance of that provision. 

44. His delegation had not opposed the consensus on article 48 
(CDDH/III/247) because it supported the aim and substance of the 
article, but it agreed with the Rapporteur that the wo~ding required 
considerable polishing if the article was to be clear and workable. 
His delegation would therefore have abstained had there been a 
formal vote on the text in document CDDH/III/2 J-I7. 

45. With reference to article 49 (CDDH/III/248), he said that his 
delegation had been reluctant to accept the consensus, for it 
considered the text too complicated. The ICRC text covered the main 
issues and the attempt to solve every possible problem connected 
with dangerous forces had produced an almost unworkable text. 

46. Mr. SCHUTTE (Netherlands) said that during the discussion on 
article 49 in the Working Group, his delegatiori had been eager to 
obtain as high a standard as possible for the protection of the 
particular objects covered by that article. The points of major 
concern to it had been taken into account: namely, the circumstances 
in which attacks might lead to the destruction of dams, dykes and 
nuclear generatingsta~ions, with catastrophic consequences for the 
civilian population and civilian objects in the vicinity. Neverthe
less there were still some ambiguities in paragraph 2 of article 49, 
which should be read in connexion with the generally accepted 
explanation attached to it. 

47. His delegation fully sU9Ported the statement by the Rapporteur 
on page 4 of his report (CDDH/III/264) that in cases where a great 
many people would be killed and much damage done by the destrt::rction 
of a dam or dyke, immunity would exist unless the military reasons 
for destruction in a particular case were of an extraordinarily vital 
sort. 

48. H~s delegation considered the interpretation of paragraph 2 of 
article 49 ~iven by the Rapporteur (CDDH/III/264, pp. 4 and 5) to be 
the correct one. Its support of the consensus on article 49 had 
been based on that assumption. 

49. Mr. STARLING (Brazil) said that his delegation had voted in 
favour of the text of· article 50 (CDDH/III/24g) as adopted by the 
Committee. With a view to the translation into Portuguese of para;.;. 
graph 2 (b) of that article, however, his delegation wished it to be 
noted that, in accordance with the clarifi~ations given in the 
discussions in the Working Group, particularly by the Rapporteur and 
the representative of the Union of Soviet Socialist Republics 3 on 
the identity of the words "a9parent l1 and l1 evident li 

, and considering 
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the English 9 French and Spanish texts of that paragraph9 his 

delegation understood that the expressions "becomes apparent"~ nil 

apparaitra" and "si se advierte" meant "becoming m"rare" or "realIZ

ing" j which in Portuguese tA,Tould be translated by the appropriate 

tense of the verb "constatar". 


50. Mr. REED (United States of America) said that his delegation had 
supported the adoption of article 46 9 paragraph 3 (CDDH/III/246). 
The term "clearly separated and distinct military objectives" was 
used in paragraph 3 (a); his delegation took the words "clearly 
separated" to refer not only to a separation of two or more military 
objectives 9 which could be observed or which were usually separated, 
but to include the element of a significant distance. Moreover, 
that distance should be at least sufficiently large to permit the 
individual military objectives to be attacked separately. 

51. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said that 
Committee III had accomplished important work in the adoption of 
article 46 9 paragraph 3~ and articles 48 to 53. While those 
articles obviously could not reflect every shade of view9 they were 
a good compromise and demonstrated the good will that prevailed on 
all sides. The new rules and provisions in those articles would 
help to increase the protection afforded to civilian populations and 
objects. It was encouraging that such progress had been made. 

52. Mr. GENOT (Belgium) said that the Belgian delegation had never 

lost sight of the fact that rules applicable to war were inevitably 

a compromise between humanitarian imperatives and rut"hless military 

requirements. To ignore that fact would be unrealistic and vlOuld 

result in rules that would lack credibility. The Working Group had 

achieved the best possible balance between the two. 


53. Article 48 prohibited attacks on objects essential to the 
survival of the civilian population. On the other hand 9 the excep
tions made to that principle were defined in a restrictive manner 9 

mainly because such objects could be used in direct support of a 
military action. The article made it clear~ however 9 that even 
military necessity could not take precedence over a minimum guarantee 
of protection to the civilian population. It was hard to see how 
the text of article 48 (CDDHIIII/247) could be improved. It cert-· 
ainly marked a step forward in the development of humanitarian law. 

54. The same applied to article 49 (CDDH/III/248)9 although the 
text needed some refinement by the Drafting Committee. His 
delegation understood the words "shall cease" in paragraph 2 to 
mean that the provision in question applied only in cases of 
inescapable military need. That was made quite clear by the words 
that followed 9 namely, lIif such attack is the only feasible way to 
terminate such support", The Belgian delegation also welcomed 
paragraph 3 of article 49, which represented an important measure 
of protection for the civilian population. Paragraph 49 prohibiting 
reprisals was worthy of emphasis. Paragraph 5 reflected the 
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balance that had been achieved in article 49, inasmuch it was a 
reminder to the Parties to a conflict to avoid locating. military 
objectives in the vicinity o·f the works or installations mentioned 
in paragraph 1 of the article. 

55. The Belgian delegation noted that the question of the rights 
and -duties of the High Contracting Parties in their own territories 
was still open for the whole of that section and would be discussed 
in the Working Group. 

56. Mr. EL GHONEMY (Arab Republic of Egypt) said that his 
delegation fully supported article 46, paragraph 3 (CDDH/III/246), 
and agr-eed with the remarks made by the United States represen
tative in connexion with that article. It also supported the 
comments made by the Netherlands representative concerning 
article 49 (CDDH/III/248), bearing in mind the fact that questions 
concerning petroleum refineries and related installations would be 
covered in a separate article. 

57. Miss BOA (Ivory Coast) said that her delegation was entirely 
in favour of article 46, paragraph 3. It had abstained from 
voting on article 50 (CDDH/III/249) because the rule of propor
tionality implied in that article hardly seemed valid in inter
national law. It had not voted against that article, however, 
~ecause it met most of the desired requirements. It was evident 
that article 46, paragraph 3, and articles 48 to 53 would add 
considerab:"y to 'the protection of civilian populations. 

58. Mr. WOLFE (Canada) supported the comments by the United States 
and Egyptian r'epresentatives on article 46, paragraph 3, but said 
that he would have preferred to see paragraph 3 (b) state the 
specific r:..<le rather than merely incorporatinc it-by reference to 
the precautionary measures of article 50. It was to be hoped that 
the Drafting Committee would redraft the provision accordingly. 

59. In article 48, paragraph 3 (b), the movement of the population 
should have been more directly asiociated with the concept of 
starvation. 

60. His delegation had voted in favour of article 50 (CDDH/III/249) 
on the understanding that paragraph 4 was in no way inco~patible 
with article l14, paragraph 1, which had already been approved by 
the COlTLllittee. 

61. Mr. MUKHTAR (United Arab Emirates) expressed his full agreement 
with the remarks made by the Egyptian representative. 

The meeting rose at 12.10 p.~. 
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SUMMARY RECORD OF THE THIRTY--SECOND MEETING 

held on Monday, 17 March 1975, at 10.30 a.m. 

Chairman: 1\1r. SULTAN (Arab Republic of Egypt) 

OTHER BU.sINESS 

1. Mr. FRIEDRICH (Legal Secretary) drew the Committee's attention 
to the note by the Secretary-General on page 2 of the Conference 
Journal (CDDH/JC/216), dealing with criticisms mAde by some 
delegations concerning the quality of the summary records. 

2. Mr~ GILL (Ireland), speaking on a poi~t of order, said that 
his country was celebrating its national day, St. Patrick's Day, 
and he would like to take the opportunity of extending sincere 
wishes fo~ the success of the Conference and wish good luck to all 
members of the Committee. 

3. The CHAIRMAN thanked the representative of Ireland for his 

kind thoughts and extended the Committee's best wishes to him and 

his country. 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol II 

Article .20 - Prohibition of unnecessary injury (CDDH/I, 
CDDH/56; CDDH!III!87, CDDH!III/I04, CDDH!III!2l5) 

4. Mr. de PREUX (International Co~~ittee of the Red Cross) 
observed that the rules set out in article 20 of draft Protocol II· 
were identical to those of draft Protocol 10 article 33. There 
might, of course, be differing views on the wisdom of introducing 
in Protocol II rules relating to methods and means of combat. The 
ICRC considered 3 however, that if those rules were to be introduced 
in Protocol lIs they could not, on fundamental issues, differ from 
those of Protocol I. Moreover, owing to the often very bitter 
nature of non~international conflicts, there was sometimes a danger 
that the adversaries might become involved in an open-ended 
escalation or in a situation of unnecessary suffering among both 
combatants and civilians. That was why the present article 20 of 
draft Protocol II contained rules identical to those of draft 
Protocol I, article 33. 

5. Mr. FISCHER (German Democratic Republic) observed that his 
delegation's amendment (CDDH/III/87) to draft Protocol II, article 
20, was identical to its amendment (CDDH/III/I08) to draft 
Protocol I, article 33. Without reverting to the reasons under
lying those amendments, he would like to point out that paragraph 4 
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prohibited the usc of means and methods wllicL destroyed natural 
human environmental conditions. Although draft Protocol II dealt 
with non~international armed conflicts, his delegation's view Has 
that such a prohibition was necessary to protect the civilian 
population and fbr the securi t:, of neighbourinr; countries. He 
would like the Committee to consider the text of the paragraph in 
question in conjunction with the report of the Chairman of the 
Biotope Group contained in document CDDH/III/GT/35. In 
conformi ty wi.th that renort J paragraph l~ of his delegation' s amend~ 
ment should read as follows: HIt is forbidden to employ methods 
and means of warfare >'Thich dam.ag8 the environment in such a way 
that the stability of the ecosyitem is disturbed." 

6. Mr. CASTREN (Finland) said that, in submitting his delegation's 
amendmen.t (CDDH/Ill/104») he would merely recall what he had said 
in presenting his country's amendment (CDDH/IIII91) to article 33 
of draft" P~6tocol I. The proposed changes in the text and title 
of draft Protocol II) article ~()~ and the reasons invoked J were 
the same in both cases. As hRcl already been Raid, the purpose 
was not to alter the substance of the JCRC draft article, but 
merely to modernize, simplify and define the wording of the texts 
setti~g forth the fundamentil principles and rules applicable to 
the conduct of armed conflicts. 

7. Mr. STARLING (Brazil) explained that the aim of amendment 
CDDH/III/215 submitted by his delegation to article 20 of draft 
Protocol II was to make it quite clear that oaragraphl of the 
article applied to members of the armed forces as well as to 
members of organized armed groups. That clarification would 
avoid misunderstandings and, thus improve the TCRC version of 
paragraph 1. 

8. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he 
thought the Committee was beginning its consideration of draft 
Protocol II in fa~ourable circumstances, since an agreement had 
been reached in Committee I on the definition of armed conflicts 
which was of interest to the Committee. Consideration of the 
substance of draft Protocol II, article 20, could therefore be 
begun at once ;b.)aring in mind the definition worlwdout in Commit ;'ee 
I Which had ~eceived support of the overwhelming majority of the 
Committee's members. The task of COIlllT!ittee III was to formulate 
the rules of non"international armed conflicts with a view to safe
guarding the rights and freedoms of persons who were not involved 
in such conflicts. As the representative of the ICRC had pointed 
out, conflicts of that kind were often more cruel than the others, 
and every effort should be made to mitiRate and, if possible) 
eliminate such cruelty. Fro~ that point of view, it would be well 
to start out from the principle that it was the Governments' 
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l'esponsibili ty, when they could not succeed in avoiding an armed 

conflict, to ensure that human rights and freedoms were respected 

and to protect persons not involved in the conflict, so as to 

reduce the number of victims to a minimum. 


9. The purpose of contemporary international law and inter
national agreements on human rights "TaS to ensure strict respect 
for the principle of non-interference in the affairs of a sovereign 
state, and to prohibit any violation of territorial integrity: so 
as to promote the development of countries devoting themselves first 
and foremost to an ideal of social progress) peace and democracy. 

10. He thought, therefore, that the Committee should approach the 
consideration of article 20 with that in mind. He considered that 
the text proposed by the ICRC met the demands of humanitarian IaN 
and could give rise to no objections. He felt, however, that it 
would be expedient to mention in paragraph 2 the prohibition of the 
use of weapons that had indiscriminate effects, in order to 
provide better protection for civilian objects and for the civilian 
population who were not involved in such conflicts. That vrould) 
moreover, be along the lines of the amendment submitted by the 
German D~mocratic·Republic (CDDH/III/87), and in particular of 
paragraph 4, which forbade the use of means and methods of combat 
which destroyed natural human environmental conditions, since such 
destruction could have tragic consequences. He thought that the 
idea underlying the amendment submitted by Finland (CDDH/III/I04), 
which was designed to ensure that article 20 should be considered 
to constitute a "basic rule;l, T,r8.3 entirely justified. 

11. The CHAImiAN propOSed that the ComY'li ttee should refer the text 
of article 20 of draft Protocol II. together with the amendments 
submitted and the comments made, to the \'\Tor!dnd,; Group. 

It was so agreed. 

Article 21 ~ Prohibition of perfidy (CDDH/l, CDDH/56; 
CDDH/III/l05, CDDI-I/III/22l) 

12. Hr. de PREUX (International Cor.lmi ttee of the Red Cross) pointed 
out that in substance the rule set forth in article 21 of draft 
Protocol II was the same as that stated in article 35 of draft 
Protocol I. In fact, the exnerts had taken the view that the 
problem of perfidy, which was already difficult to resolve in the 
case of draft Protocol I, was still more so in that of draft 
Protocol II. They had also. however, considered that for such a 
fundamental issue there could be only one single definition) since 
there were no two ways of conccivin~ perfidy. In article 21, the 
ICRC was setting forth a basic rule identical with that stated in 
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draft Protocol I and it gave a list of examples that were to some 
extent differen~. The actual difference was to be found in 
paragraph 1 (c) of the tWD articles. Paragraph 1 (c) of article 
35 prohibited-military personnel whose combat dress was a uniform ~ 
or the equivalent in the case Gf militia formations - from 
disguising themselves in civilian clothing. Paragraph 1 (£) of 
article 21 prohibited the feigning~ befers an attack, of non
combatant status. It was the same idea but expressed in a 
different form - in other words, the prohibition of sheltering 
behind civilian status in combat and in warfare. Paragraph 1 (~) 
followed~ in condensed form, the terms of article 37 of draft 
Protocol I. 

13. He pointed out that paragraph 2 of article 21 of draft 
Protocol II, which referred to ruses of war, was identical with 
paragraph 2 of article 35 of draft Protocol I. 

14. Mr. BIERZANEK (Poland) said that he would not go into the 
reasons which had led the Polish delegation to submit amendment 
CDDH/III/I05 to article 21 of draft Protocol II. The reasons 
were, in fact, the same as those which his delegation h~d already 
stated in sUbmitting amendment CDDH/IIII93 to article 35 of draft 
Protocol I. He shared the view of the ICRC representative that 
the definition of perfidy must be the same in both the Protocols. 
Referring to the discussion that had taken place in Committee III 
on article 35 of draft Protocol 13 he said that the Polish 
delegation would gladly co-operate with the delegations which were 
prepared to provide a more precise definition of perfidy, and in 
particular with the Norwegian delegation, as the sponsor of amend-· 
ment CDDH/III/SO, and with the Canadian~ Irish and United Kingdom 
delegations as the sponsors of amendment CDDH/III/233. L1 his 
opinion those texts and that of the delegation of Poland provided 
material on the basis of which a new and more satisfactory 
definition of perfidy could be drafted. 

15. Mr. WOLFE (Canada), referring to his delegation's amendment 
(CDDH/III/221), said that he thought it was dangerous to try to 
introduce in draft Protocol II a notion of perfidy which was only 
valid in international conflicts and very difficult to apply in 
internal conflicts. In cases of rebel movements, States might, 
at least initially, call upon their ordinary police, either alone, 
or in conjunction with their armed forces. To try to apply the 
notion of perfidy to police forces who naturally wore civilian 
clothes or uniforms other than those of the armed forces would be 
to introduce an element of confusion which would inevitably lead 
to an intensification of the conflict. 
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16. Mr. REED (United States of America) said that he had already 
expressed his opinion on the need to provide a Protocol II applicable 
to non-international armed conflicts. One of the principal reasons 
for that requirement lay in the non-observation of Article 3 common 
to the Geneva Conventions of 1949, which was an almost universal 
phenomenon. That attitude appeared to him to be due mainly to the 
fact that ~ in all probabili ty ~ it was difficult for a State to 
admit that a rebel group Bho~ld be in a position to impose an 
international obligation on a State. If States had so far shown 
a certain reluctance to apply Article 3 common to the Conventions, 
it was hard to see what kind of agreement the present Conference 
could hope to reach that could be widely respected in the future. 
His delegation considered that the text most likely to be accepted 
should refer only to humanitarian treatment and the protection of 
innocent victims and should not require any form of recognition of 
revolutionary or rebel forces. That was all the more true now 
that the provisions of Protocol I were likely to cover liberation 
movements against colonialist and racist regimes and foreign 
domination~ and that Protocol II concerning non-international 
conflicts was not likely to cover that kind of conflict. 

17. His delegation would support in particular the articles of 
draft Protocol II which offered the most likelihood of increasing 
protection of innocent victims. He was convinced that any 
provision tending to give States directives on the manner in which 
they should treat rebel movements would only make those States 
more reluctant to apply the Protocol as a whole. Indeed~ in most 
non'"international conflicts a State would probably maintain that 
all acts of hostility by rebel or revolutionary groups were illegal 
and that their members should be brought to justice and punished 
if found guilty. He was also in doubt about the exact meaning of 
the article and wondered~ in particular. whether a rebel who 
observed the provisions of paragraph 2 of the article could escape 
punishment. 

18. The CHAI~~AN suggested that article 21 should be referred to 
the Working Group~ together with the relevant amendments and 
comments. 

It was so agreed. 

Article 22 - Quarter (CDDH/l; CDDH/III/221) 

19. Mr. de PREUX (International Committee of the Red Cross) pointed 
out that article 22 repeated word for word paragraph 3 of article 
38 of draft Protocol I. The idea of "combat" and rules of combat 
implied that the conflict ceased when the military objective had 
been achieved and the adversary disarmed. It therefore excluded 
the outlawing of the adversary or acts of desperadoes. 

http:CDDH/III/SR.32


CDDH/III/SR.32 - 314 

20. Mr. WOLFE (Canada) explained the reasons for his amendment 
(CDDH!III/221) for the deletion of article 22. His delegation had 
already proposed (CDDH/I/37) that article 22 should become para
graph I of a new article 7 of draft Protocol II. The aim of that 
amendment was to draw the attention of the Conference to the 
question of "quarter", which was treated in another part of draft 
Protocol II. 

21. Mr. BLISHCHENKO (Dnion of Soviet Socialist Republics) said 
that article 22 was of great importance. Not only did it 
contribute to humanitarian protection, but it required Parties to 
conflicts to act in such a way as to minimize the injuries resulting 
from those conflicts. The text in fact was designed to humanize 
armed conflicts as much as possible. If it was accepted, it 
would impose an obligation not only on Governments but on those 
who, for various reasons~ were engaged in movements against 
Governments. 

22. Once adopted, the text would become a national law imposing 
an obligation on all persons within the territory of the State in 
question. Any international instrument signed by a Government 
was binding on all those within its territory. Thus any person, 
whether partisan or adversary of the Government, who might violate 
that instrument would be liable to Dunishment. In other words~ 
he would thereby be deprived of the protection of draft Protocol II. 

23. There must ,therefore be a clear understanding of the nature 
of the legal document which would be adopted and would become 
national law, imposing an obligation on both the Government 
concerned and the institutions and citizens within its territory; 
otherwise difficulties were likely to arise. 

24. Some delegations had thought that the text in question would 
impose an obligation on Governments only. That would be a serious 
mistake. The obligation was in fact valid for all citizens, and 
if it was not respected the person concerned would not be able to 
call upon the protection of Protocol II. 

25. That was a normal situation when a Government accepted a legal 
instrument. It was therefore particularly important to keep 
article 22 in Protocol II, the more so as by its nature it tended 
to humanize armed conflicts radically. 

26. The CHAIRMAN suggested that the Committee should refer article 
22 to the Working Group, together with the relevant amendments and 
comments. 

It was so agreed. 
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Article 23 - Recognized si~ns (CDDH/l, CDDH/56; CDDH/IIIi75, 
CDDH/III/216, CDDH/III/221 

27. Mr. de PREUX (International Committee of the Red Cross) said 
that article 23 was mainly based on paragraphs 1 and 2 of article 
36 of draft Protocol I; the wording of paragraph 1 was slightly' 
different. Article 36 prohibited the use of protective signs in 
cases other than those provided for by the international agreements 
~oncerned, whereas article 23 prohibited their use for purposes 
other than those provided for in the Conventions in question. The 
reason for the difference was that the agreements were concerned 
with international conflicts, and thus with different situations. 
The purpose would therefore have to be the same, for instance the 
prot~ction of wounded or of a valid cultural object, if there was 
to be application by analogy. 

28. Mr. PINEDA (Venezuela) said that his delegation's amendment 

(CDDH/III/75) to article 36 of draft Protocol I had proposed the 

addition of the words "emblem and" before the liTords "distinctive 

sign of the United Nations li 

• To improve the text of article 23 

of Protocol II and extend its scope J it had seemed logical to 

submit a second amendment (CDDH/III/75) proposing in a new 

paragraph 3 that the use of the emblem and distinctive sign of the 

United Nations in cases other than those authorized by that 

Organization should be forbidden. 


29. Mr. STARLING (Brazil) said that the purpose of his delegation's 
amendment (CDDH/III/2l6) was to extend the scope of article 23 so 
as to prevent the improp2r use not only of the prote~tive sign of 
the Red Cross (Red Crescent, Red Lion and Sun), but also of the 
other protective signs or ewblems provided for in the Geneva 
Conventionf>, in the addi tiona,l Protocols to the Conventions} and 
in other similar international instruments. There was no danger 
that a refere~ce in article 23 to all the signs and emblems provided 
for in international instru~ents ~ould weaken the protection 
afforded by the signs and emblems of the Red Cross (Red Crescent, 
Red Lion and Sun). His delegation considered that it was very 
important to state that prohibition very clearly in the case of 
non-international conflicts, because otherwise it might happen 
that only one of the Parties to the conflict, namely the one bound 
by the international instru~ents specifically ~entioning those 
signs and emblems, l'Tould be legally obliged to respect them. The 
adoption of his delegation's amendment would have the advantage not 
only of ensuring respect for all protective signs provided for in 
international instruments, but also of introducing a provision that 
would be fair to all parties. 

http:CDDH/III/SR.32


c 

] 

F 
Iv 
( 

t 
c 

t 

:r: 
r 
] 

( 
t 
v 
( 

l 

t 

( 

I 
1 

- 316 CDDH/III/SR.32 

30. Mr. WOLFE (Canada) said that his delegation had submitted an 
amendment (CDDH/III/22l) proposing the deletion of article 23 
because it considered that the question of the use of the protective 
sign of the Red Cross (Red Crescent, Red Lion and Sun) had already 
been dealt with in the provisions of draft Protocol II relating to 
the protection of medical personnel, units and means of transport. 
Furthermore, an attempt to enumerate all the protective signs and 
emblems would be likely to weaken the protection afforded by the 
Protocol. The effect of the rule should be to bind all parties. 
But forces which had risen in revolt against their government had 
already committed, vis·,a-vis their national law, the crime of 
treason and rebellion. It was therefore very unlikely that such 
rebels would be concerned about respecting internationally 
recognized symbols even if they kneltJ what such symbols meant. It 
was better to keep to the humanitarian aspects of the question and 
not to formulate rules that were too complicated. 

31. The CHAIRMAN suggested that article 23 should be passed to the 
Working Group, together with the amendments submitted and the 
comments made by delegations. 

It was so agreed. 

The meeting rose at 11.20 a.m. 
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SUMMARY RECORD OF THE THIRTY-THIRD MEETING 

held on Wednesday~ 19 March 1975. at 10.30 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

ORGANIZATION OF WORK 

1. The CHAIRJl1AN said that at a meeting of the Chairmen 3 


Rapporteurs and Secretaries of the four Main Committees s held on 

Monday~ 17 r1arch j the Chairman of Committee I had asked that 

Committee III should undertake the consideration of articles 63 

to 69. Although he himself had understood those articles to be 

on the agenda of Committee I~ in a spirit of co-operation he had 

agreed to submit the request to Committee III and had promised 

that it would do its best to comply with the request if it were 

possible to do so without interfering with the rest of its work. 

He would ask the Committee to give its views on the matter at a 

later meeting. 


2. Mr. FRICAUD-CHAGNAUD (France) supported by Mr. BLISHCHENKO 

(Union of Soviet Socialist Republics) requested that j in order 

to facilitate the work of smaller delegations, meetings of the 

Working Group should not be arranged for the same time as those 

of Committee IV. 


3. Mr. BAXTER (United States of America)j Rapporteur, said he 

would be glad to comply with that request. 


4. Mr. LOPEZ IMIZCOZ (Argentina) said that the Argentine and 
Spanish delegations had prepared a definitive Spanish version of 
the articles recently adopted by the CommitteE. He suggested 
that the same procedure might be followed for the other articles 
already adopted and those adopted in the future) in order to ensure 
uniformity of style and presentation. It would be useful if the 
texts of articles could be issued as addenda to the summary records 
of the meetings at which they had been adopted in order to facili 
tate consultation. 

5. Mr. FRIEDRICH (Legal Secretary) said that a revised version 
of all the texts already adopted by the Committee was being 
prepared and would be circulated in the four official languages 
before the end of the week. 

MESSAGE OF CONDOLENCE ON THE DEATH OF MME PAUL GRABER. 

6. At the request of the CHAIRMAN j I'1r. FRIEDRICH (Legal Secretary) 
read out a letter he had received from Mr. Pierre Graber j President 
of the Swiss Confederation and President of the Conference~ thanking 
the Committee for its message of condolence on the death of his 
mother j Mme Paul Graber. 
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CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 42 - New category of prisoners of war (CDDH/l, CDDH/56; 

CDDH/III/5/Rev.l, CDDH/III/ll, CDDH/III/28, CDDH/III/73, 

CDDH/III/94, CDDH/III/95, CDDHiIII/209, CDDH/III/253~ CDDH/III/256, 

CDDH/III/257, CDDH/III/258 9 CDDH/III/259) 


Article 42 bis - Protection of prisoners of war (CDDH/III/77, 
CDDH/III/25~ and Cerr.l, CDDHiIII/260) 

Article 42 ter - Persons not entitled to prisoner-of-war status 
(CDDH/III/254) 

7. The CHAIRMAN invited the Committee to consider articles 42, 
42 bis and 42 ter of draf~ Protocol I. 

8. Mr. VEUTHEY (International Committee of the Red Cross) said 
that, since Article 4. A(2) of the third Geneva Convention of 1949 
no longer appeared to protect effectively a large number of present
day combatants, the ICRC had considered it necessary to include in 
draft Protocol Ia provision extending the categories of combatants 
entitled to prisoner-of-war status, if captured. The title and 
wording of article 42 had resulted from the sessions of the 
Conference of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law applicable in Armed 
Conflicts held at Geneva in 1971 and 1972. 

9. Paragraph i of article 42 of draft Protocol I stated the 
conditions to be fulfil12d by a combatant in order to be granted 
the status of prisoner of v.ra5rJ./based in general on Article 1 of 
The Hague Regulations of 1907- and Article 4. A(2) of the third 
Geneva Convention. In orde~ to make those conditions more 
flexible, an effort had been made to reach a compromise between 
two tendencies, one opposed to any change in the existing conditions 
and the other wishing to simplify them to the extreme. The 
difficulty of reaching ~uch a compromise was shown by the number of 
amendments submitted to article 42 and by the fact that, after 25 
years, it had been necessary to include the famous Martens clause 
contained in The Hague Convention No. IV of 1907 concerning the 
Laws and Customs of War on Land, adopted at the International 
Peace Conference of The Hague in 1907. 

10. Apart from its organized character, the first condition to be 
fulfilled by the resistance movement as a group was its relation
ship with a Party to the conflict (article 42, para. 1) which 
guaranteed that the ~onflict was an international armed conflict 

11 Regulations respecting the Laws and Customs of War on Land 
.annexed to The Hague Convention No. IV of 1907. 
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and that the movement was subject to certain discipline. On the 

basis of Article 4. A(}) of the thir.d Convention of 1949, it had 

also been agreed that the Party might be represented by a govern

ment or an authority not recognized by the Detaining Power. 


11. With regard to the second condition, that the movements 

should distinguish themselves from the civilian population, it had 

been agreed that the conditions laid down in paragraphs 2 and 3 of 

Article 1 of The Hague Regu12tions had the same ratio legis, so 

that no specific provisions had been made concerning either the 

distinctive sign or the open carrying of arms and the need to 

distinguish themselves had been limited to military operations. 

The third con6ition included in The Hague Regulations (Article 1, 

para. 4) had been clarified by reference to the four Geneva 

Conventions of 1949 and draft Protocol I. 


12. Paragraph 2 of article 42 limited the consequences that non

fulfilment of the conditions by individua~ members might have on 

other members of the movement, as in the case of regular armed 

forces. It also extended the application of Article 85 of the 

third Geneva Convention of 1949 to the new category of prisoners

of-war. 


13. Paragraph 3, which had been introduced as a note by the ICRe 

in 1973, was no longer necessary in view of the adoption at the 

first session of the Conference of draft Protocol I, article Is 

paragraph 2. 


14. The ICRC hoped that the wbrding of article 42 ~s eventually 
adopted by the Committee would ensure that the greatest possible 
number of combatants captured might benefit from the fundamental 
humanitarian guarantees of the third Geneva Convention of 1949. 

15. Mr. QUACH TONG DUC (Republic of Viet-Nam), introducing the 
revised version (CDDH/III/5/Rev.l) of his delegation's amendment 
to article 42, said that it was designed to prevent any difficulties 
of interpretation which might impede the application of humanitarian 
law. 

16. With regard to the conditions to be fulfilled by the members 
of resistance movements, his delegation considered it preferable to 
include in article 42, paragraph 1 (b) the reference to the fixed 
distinctive sign recognizable at a dIstance and the carrying of 
arms openly mentioned in Article 4. A(2) (b) and (c) of the third 
Geneva Convention of 1949. That condition was necessary for the 
protection of the civilian population and should be the basis of 
the application of humanitarian law. 
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17. If his delegation's amendment was adopted~ it would no longer 
be necessary to add paragraph 3 to article 42 proposed in the note 
to that article in the ICRC text. 

18. l\'lr. HAMID (Pakistan) said that his deleg,ation considered 
article 42 to be one of the most important in draft Protocol I 
because it dealt with a situation that had so far been regarded as 
an internal conflict. Since article 1 of Protocol I had included 
within the scope of the Protocol armed conflicts where peoples were 
fighting for self-determination against colonial and alien domina
tionand racist r~gimes, members of national liberation movements 
should be specifically mentioned in article 42. There was a clear 
distinction between freedom fighters struggling in the exercise of 
their right to self-determination against alien occupation and 
racist regimes, and minority movements rebelling against a lawful 
authority and threatening the territorial integrity of a State. 
His country supported the granting of prisoner-of-war status to 
the former but considered that the latter should be subject to the 
internal law of the State and could be tried for crimei against it. 
His delegation's amendment (CDDH/III/II) clear:y specified ttlnt th~ 
resistance movements so covered belonged to the former category. 

19. His delegation supported the conditions melltioned in para
graphs 1 (a), (b) and (c) of article 42 of the ICRC draft but 
considered-that-a fourth condition should be added) nameiy~ that 
the movements were organized and subject to an appropriate internal 
disciplinary sy~tem. 

20. His delegation wa~ ready to co~operate "ith other delegations 
in order to find a mutually acceptable wording. 

21. Mr. NAMON (Ghana) said that the paragraph 3 proposed in the 
note to the ICRC draft of article 42 was clearly a ccrnpromise 
solution and as such should be dealt with in a spirit of compromise. 
Although the position of liberation movements could not be equated 
with that of the armed forces of a State, they too were engaged in 
armed struggle. Article 4 of the third Geneva Convention of 1949 
included rio provision for those e~gaged in a libera~ion struggle, 
but experience had shown the need for such a provision in the draft 
Protocol, since they, like the members of regular forces, were 
fighting for what they considered right. 

22. Paragraphs 1 arid 2 of article 42 were acceptable to his 
delegation. which also supported the inclusion of the proposed para
graph 3. In view~ however, of the conditions under which libera
tion movements operated, it might not be practicable for them to 
comply with all the conditions with which resistancp movements could 
comply. His delegation had therefore proposed the insertion in 
that paragraph of the words 1: 80 far as is practicable ll (CDDH/IIII28). 
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It had drawn attention to the need for organization and discipline 
for liberation movements when it had made its oral amendment to 
article 41 at the thirtieth meeting (CDDH/III/SR.30). Once the 
liberation movements were organized and subject to an appropriate 
internal disciplinary system, chey should be L.ble to comply with 
the conditions laid down in paragraphs 1 and 2 as far as possible. 

23. His delegation wished to join the sponsors of amendment 
CDDHIIII/260. 

24. Mr. ZAFERA (Madagascar) said that at the first session of the 
Conference his delegation had maintained that the struggle for 
self-determination against colonial and racist r~gimes should be 
regarded as in~ernational conflicts subject to the Geneva 
Conventions of 194~ and that the members of national liberation 
movements captured by the enemy should be entitled to prisoner-of
war status. Since that principle had been accepted by Committee I 
when it had adopted article 1 of draft Protocol I, his delegation 
had submitted amendment CDDH/IIIi73 restating the same principle. 
As the representative of the IeRe had pointed out, the adoption of 
article 1 of draft Protocol I had rendered the additional para
graph 3 proposed in the note to the ICRC text of article 42 
superfluous. His delegation's amendment was similar to the ICRC 
text except that paragraph 2 of the ICRC text became paragraph 3 
and paragraph 1(£) of the ICRC text was omitted. 

25. The inclusion of members of national liberation movements 
engaged in armed struggle for self-determination in the new 
category of prisoner's of war had been suggested by several delega
tions at the first session of the Conference and his delegation 
hoped that its amendment would present no particular difficulty. 

26. Mr. BIERZANEK (Poland) said that the purpose of his 
delegation's amendment (CDDH/III/94) was to clarify the legal 
status of members of organized resistance movements and to harmonize 
it with the fundamental distinctions upon which the law of armed 
conflicts was based, in particular the distinction between 
combatants and non·-combatants. The Geneva Conventions of 1949 had 
given members of organized resistance movements the same status as 
that of regular combatants in one important respect: namely, the 
right to be treated as prisoners of war if captured by the 
adversary. Article 4 of the third Geneva Convention stated that 
members of other militias and of other volunteer corps were also 
entitled to that status but neither that Article nor the text of 
article 42 proposed by the ICRe stated clearly the rights and 
obligations of members of resistance movements and their legal 
status in circumstances other than armed conflict. That question 
arose, for instance, if the members of a resistance movement were 
nationals of the adverse Party ~, for example, in cases where over
seas territories were claimed by the occupying Power as provinces 
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17. If his delegation's amendment was adopted, it would no longer 
be necessary to add paragraph 3 to article 42 proposed in the note 
to that article in the ICRC text. 

18. jVlr. HAMID (Pakistan) said that his delegation considered 
article 42 to be one of the most important in draft Protocol I 
because it dealt with a situation that had so far been regarded as 
an internal conflict. Since article 1 of Protocol I had included 
wi thin the scope ·of the Protocol armed conflicts where peoples were 
fighting for self-determination against colonial and alien domina
tionand racist r~gimes~ members of national liberation movements 
should be specifically mentioned in article 42. There was a clear 
distinction between freedom fighters struggling in the exercise of 
their right t~ self-determination against alien occupation and 
racist regimes, and minority movements rebelling against a lawful 
authority and threatening the territorial integrity of a State. 
His country supported the granting of prisoner-of-war status to 
the former but considered that the latter should be subject to the 
internal law of the State and could be tried for crimes~ against it. 
His delegation's amendment (CDDHiIII/ll) clear:y specified tllnt th~ 
resistance movements so covered belonged to the former category. 

19. His delegation supported the conditions melJtioned in para
graphs 1 (a)3 (b) and (c) of article 42 of the ICRC draft but 
considered-that-a fourth condition should be added) namely, that 
the movements were organized and subject to an appropriate internal 
disciplinary sysJem. 

20. His delegation wa:::; ready to co-operate ;Ii th other delegations 
in order to find a mutually acceptable wording. 

21. Mr. NAMON (Ghana) said that the paragraph 3 proposed in the 
note to the ICRC draft of article L!2 was clearly a ccmpromise 
solution and as such should be dealt with in a spirit of compromise. 
Although the position of liberation movements could not be equated 
with that of the armed forces of a State j they too were engaged in 
armed struggle. Article 4 of the third Geneva Convention of 1949 
included rio provision for those engaged in a libera~ion struggle, 
but experience had shown the need for such a provision in the draft 
Protocol, since they~ like the members of regular forces, were 
fighting for what they considered right. 

22. Paragraphs 1 arid 2 of article 42 were acceptable to his 
delegation~ which also supported the inclusion of the proposed para
graph 3. In view. however, of the conditions under which libera
tion movements operated, it might not be practicable for them to 
comply with all the conditions with which resistancp. movements could 
comply. His delegation had therefore proposed the insertion in 
that paragraph of the words !Zso far as is practicable 1! (CDDH/IIII28). 
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It had drawn attention to the need for organization and discipline 
for liberation movements when it had made its oral amendment to 
article 41 at the thirtieth meeting (CDDH/III/SR.30). Once the 
liberation movements were organized and subject to an appropriate 
internal disciplinary system. ~hey should be ~ble to comply with 
the conditions laid down in paragraphs 1 and 2 as far as possible. 

23. His delegation wished to join the sponsors of amendment 

CDDHIIII/260. 


24. Mr. ZAFERA (Madagascar) said that at the first session of the 
Conference his delegation had maintained that the struggle for 
self-determination against colonial and racist r~gimes should be 
regarded as in~ernational conflicts subject to the Geneva 
Conventions of 194~ and that the members of national liberation 
movements captured by the enemy should be entitled to prisoner-of
war status. Since that principle had been accepted by Committee I 
when it had adopted article 1 of draft Protocol I, his delegation 
had submitted amendment CDDH/III/73 restating the same principle. 
As the representative of the IeRC had pointed out, the adoption of 
article 1 of draft Protocol I had rendered the additional para
graph 3 proposed in the note to the ICRC text of article 42 
superfluous. His delegation's amendment was similar to the ICRC 
text except that paragraph 2 of the ICRC text became paragraph 3 
and paragraph 1(£) of the ICRe text was omitted. 

25. The inclusion of members of national liberation movements 
engaged in armed struggle for self-determination in the new 
category of prisoner's of war had been suggested by several delega
tions at the first session of the Conference and his, delegation 
hoped that its amendment would present no particular difficulty. 

26. Mr. BIERZANEK (Poland) said that the purpose of his 
delegation's amendment (CDDH/III/94) was to clarify the legal 
status of members of organized resistance movements and to harmonize 
it with the fundamental distinctions upon which the law of armed 
conflicts was based, in particular the distinction between 
combatants and non·-combatants. The Geneva Conventions of 1949 had 
given members of organized resistance movements the same status as 
that of regular combatants in ene important respect: namely, the 
right to be treated as prisoners of war if captured by the 
adversary. Article 4 of the third Geneva Convention stated that 
members of other militias and of other volunteer corps were also 
entitled to that status but neither that Article nor the text of 
article 42 proposed by the ICRC stated clearly the rights and 
obligations of members of resistance mbvements and their legal 
status in circumstances other than armed conflict. That question 
arose, for instance, if the members of a resistance movement were 
nationals of the adverse Party"" for example, in cases where over
seas territories were claimed by the occupying Power as provinces 
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which were an integral part of the State. Although members of 
resistance movements from scich territorie~ would enjoy the status 
of prisoners of war during the armed conflict, they might be 
regarded merely as nationals of the country, and therefore traitors, 
after theil' insurrection had been put down. 

27. The members of organized resistance movements should have the 
same status as other legitimate combatants, especially when, in 
accordance with article 41 of draft Protocol I, they·were organized 
and subject to an internal disciplinary system. 

28. It was understandable that when the Conventions had been 
drafted in 1949 many delegations had been opposed to the idea of 
recognizing resistance movements as legitimate combatants. 
Consequently, the Conventions had merely stated the entitlement of 
such movements to the most important right from the humanitarian 
point of view: that of being treated as a prisoner of war when 
captured by the enemy. As many Governments' position on that 
matter had changed, particularly in the light of the new wording of 
article 1 of draft Protocol I, the time seemed ripe to grant the 
members of resistance movements all the rights of legitimate 
combatants. 

29. Mr. ROSAS (Finland) said that the experience of past and 
present conflicts had shown the need to widen the category of 
persons entitled to the status of legal combatant and of prisoner 
of war. The four conditions to be fulfilled by irregular forces 
laid down in Article 4. A(2) of the third Geneva Convention of 21 
1949 dated back to the unratified Brussels Declaration of 1874.
An important step forward had been taken in the 1949 Convention by 
including resistance movements, even those operating in occupied 
territory, in the category of privileged combatants. There now 
seemed to be general agreement that some modification of the law 
was needed. The IeRC text of article 42 went someway in that 
direction by amalgamating the second and third conditions of 
A~ti~le 4. A(2) and formulating them as the general condition that 
resistance movements should distinguish themselves from the 
civilian population in military operations. 

30. The Finnish amendment (CDDHIIIIi95) did not affect the three 
conditions proposed in article 42, paragraph 1, but related only to 
the article's field of application. It sought to include not only 
the "resistance movements ii referred to in the ICRC text and the 
"militias" and 1!volunteer corps1i mentioned in Article 4. A(2) of the 
third Geneva Convention, but all organized armed units not forming 
part of regular armed forces. The term i1irregular forces" bad 
been avoided in view of its possible negative ~6nnotations. In 

2/ International Declaration concerning the Laws and Customs 
of War. 
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order to remove any possible doubts, the Finnish amendment had 
taken over the wording of Article 4. A(2), stating expressly that 
the armed forces covered by article 42 might operate in or outside 
their own territory, even if that te~ritory was occupied. 

31. Mr. AGUDO (Spain) said that there were three basic differences 
between the Spanish amendment (CDDH/III/209) and the ICRC text of 
article 42. 

32. The first was that the resistance movement in question should 
exercise effective territorial jurisdiction. His delegation 
regarded that condition as indispensable because the scope of the 
Protocol was no longer that envisaged by the ICRC when it had 
prepared the draft: namely, the situations referred to in Article 2 
common to the 1949 Geneva Conventions. In the new version of draft 
Protocol I~ article 1, paragraph 2" adopted by the Conference, the 
scope of the Protocol was extended to cover armed conflicts where 
peoples fou~ht against colonial and alien domination and against 
racist regimes in the exercise of their right to self-determination. 
But the criterion for deciding when a people had acquired sufficient 
international recognition for the armed conflict in which it was 
engaged to fall within the scope of Protocol I rather than 
Protocol II must surely be the ability to demonstrate that it 
exercised effective territorial juriSdiction. 

33. The second difference was the requirement that the members of 
resistance movements must distinguish themselves from the civilian 
population by means of fixed~ permanent and clearly visible emblems. 
The intention of the ICRC was to widen the category of persons who, 
without being members of the armed forces, were ent~tled to 
prisoner-of~war status. Article 4. A(2) of the third Geneva 
Convention already accorded that status to members of such 
resistance movements on condition that they had a fixed distinctive 
sign and carried arms openly. In the ICRC text of article 42~ 
those conditions were modified in order to take account of the type 
of combatant who took part in national liberation movements; the 
requirement that arms should be carried openly had been deleted and 
the need for combatants to distinguish themselves from the civilian 
population was limited to military operations. That would lead to 
a situation of confusion between combatants and the civilian 
population which would have serious consequences for the latter, 
not only on account of the doubts that would arise but because of 
the increased risk of perfidy. The argument that members of the 
armed f0~ces also put on civilian clothes when they were demobilized 
or on leave overlooked the fact that members of resistance movements 
were permanently in action even when they were not specifically 
engaged in military operations. Since the main purposes of the 
Protocol ~ere the protection of the civilian population and the 
prohibition of perfidy, it was essential to state clearly, as did 
the Spanish amendment, that the distinguishing emblems of resistance 
movement combatants should be fixed" permanent and clearly visible. 
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34. The third difference was that the words !isuch movements" in 
the last phrase of paragraph 1 were replaced by the words "their 
members". That change made it possible.to distinguish clearly 
between the characteristics of the movement as Party to a conflict 
and those of the combatants as members of the .novement. 'I'he only 
characteristic that was common to them both was that of being under 
a responsible command. The conditions in sub-paragraphs (b) and 
(~) applied only to the legal status of combatants. 

35. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) said 
that, having studied the amendments submitted by other delegations, 
his delegation wished to withdraw its amendment in document 
CDDH/III/253 and to propose a new paragraph 3, to read: 

"All combatants in liberation movements in the armed 
conflicts referred to in the new article 1, paragraph 2, 
provided that such movements fulfil the conditions in sub
paragraphs (~) and (c) of paragraph 1, shall, if captured, 
have the status of p;isoners-of-war throughout the period 
of their detention. Individual members of such movements 
shall also be subject to the provisions of paragraph 2. II 

36. Thus the new category of prisoners of war would include, 
firstly, members of organized resistance movements as defined in 
the ICRC text of article 42, and 9 secondly, all members of movements 
of peoples fighting for their right to self-determination, as 
referred to in the new article l~ paragraph 2, of draft Protocol I. 

37. The only difference between the members of the two groups was 
that the first must fulfil the condition of visibility, i.e., they 
must distinguish themselves from the civilian population in military 
operations in accordance with paragraph I (b), whereas the second 
would be exempt from that requirement. That distinction was 
justified by the evolution that had taken place in typical war 
situations since the adoption of The Hague Regulations and the 
Geneva Conventions. The war situations envisaged in those 
instruments had been conflicts between industrialized European 
countries of approximately the same level of economic and military 
development in which each party had the possibility of retaliating 
on the enemy's territory 2nd in which there was a clear separation 
between the activities of armies and the life of the civilian 
population. At the present day, however, in the neo-colonialwars 
waged by imperialis: agressors against poor and ill-armed peoples 
fighting for their right to self-determination, the conditions were 
completely different. Characteristic of such wars was the great 
inequality between the armaments of the two sides and the fact that 
the heavily armed imperialist Powers were immune from any retalia
tion on their own territory. In such conditions, to impose the 
rule of visibility on the guerrilla fighters would simply mean 
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exposing them to the enormously superior fire-power of their 

adversaries, thus serving the counter-guerrilla tactics of the 

imperialist aggressors. In all the. neo-colonial wars in Asia, 

Africa and Latin America, the condition that the freedom-fighters 

must be "visible" had always served as a pret~xt for reprisals 

against the civilian population. The need to distinguish between 

the combatants of the national liberation army and the civilian 

population was a basic principle of humanitarian law as applied to 

such conflicts. In view of the material and practical conditions 

prevailing, however, such differentiation could be based only on 

membership of a military organization or subordination to a 

responsible command. His delegation would be glad if other 

delegations could find other distinguishing criteria applicable in 

the special conditions of contemporary wars of national liberation. 


38. His delegation's proposal for the addition of a new 
article 42 bis (CDDH/III/254 and Corr.l) was based on the tragic 
experiences of his people in their fight against aggressive 
imperialism and its puppets. ~he new article referred to four 
types of reprisals which had been used against the combatants of 
the Provisional Revolutionary Government. The first was detention 
in penal establishments, such as the notorious °tiger cages H whose 
existence had been revealed in July 1970 when two members of the 
United States Congress had returned from a visit to the island of 
Poulo Condor, South Viet-Nam. Thousands of prisoners of war and 
political prisoners were kept in such cages in the camps of Poulo 
Condor, Phu Quoc and Can Tho, the normal practice being to keep 
five prisoners in a cage measuring 3 metres by one-and-a-half and 
only two metres high. The second type of reprisal was repression 
by force of arms" the most typical instance being the incident at 
the prison of Cay Dua (Phu Quoc) in 1972; when several hundred 
prisoners of war had been kil12d or seriously injured by their 
guards. Thirdly, there was the falsification of records so as to 
represent prisoners of war as prisoners under ordinary law, a 
common practice in the area controlled by the puppet Government of 
South Viet-Nam, since it enabled the provisions of the third Geneva 
Convention to be circumvented. Fourthly~ there was physical and 
moral compulsion to attend so-called \!anti-Communist re-education 
coursesli,designed to force prisoners of war to renounce their 
political convictions and their love for their country. Those 
four types of reprisal, designed to break prisoners of war physically 
and morally, should be the subject of explicit prohibitions. The 
amendment in document CDDH/III/254 and Corr.l was intended to fill 
that gap. 
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39. His delegation also proposed a new article 42 ter 
(CDDH/III/254) referring to persons not entitled to prisoner-of-war 
status. While it was just that there should be equality of treat
ment between the war criminals belonging to either side and between 
the war victims belonging to either side~ justice did not demand 
that there should be equality of treatment between war criminals 
and their victims. The proposal was in accordance with the 
principles laid down by the Nurnberg International Military 
Tribunal j which his Government~ like many others 9 had adopted when 
it had entered a reservation to article 85 of the third Geneva 
Convention. Nevertheless, war criminals would be treated humanely 
during their detention. The distinction between the maximum of 
humane treatment to be accorded to prisoners of war and the minimum 
to be accorded to those who were not entitled to that status 'could 
be regarded as a matter of positive law since the adoption of the 
1949 Geneva Conventions. common Article 3 of which laid down a sort 
of irreducible minimum of humanitarian treatment. The humanitarian 
provisions of the four Conventions put war criminals and their 
victims on an equal footing~ in certain cases~ they even provided 
more privileged tr(:,atment, f·)r V1C' L!,liilty than for their victi:~\~; < 

That inconsistency had impaired the scrupulous application of the 
Conventions and it was time that it was remedied. 

40. Mr. SCHUTTE (Netherlands) said that articles 41, 42, 42 bis 
and 65 were closely connected. The structure of the body of law 
contained in those articles was clear and sound; it set out the 
circumstances in which irregular fighters should, when captured, 
have prisoner-of-war status and~ if not, to wbat humanitarian 
protection they were entitled. 

41. The wording of amendment CDDH/III/256 submitted by his delega
tion was based on the assumption that an article such as 42 bi~ 
proposed in amendment CDDH/III/260 would ultimately be included, 
providing that in case of doubt the final status of a captive would 
be determined by a competent tribunal, and indicating the 
circumstances in which individual infringements of the rule of 
international law applicable in armed conflicts would not result in 
forfeiture of prisoner-of-war status. The Netherlands amendment 
had much in common with other amendments, particularly those in 
documents CDDH/III/95 and CDDH/III/257. 

42. As in amendment CDDH/III/257, the term lIirregular forces" was 
used instead of "organized resistance movements H That term, which• 

might need formal definition in article 2, was broader than the term 
used by the ICRC and was absolutely neutral. His delegation under
stood it to mean organized armed units not belonging to the regular 
forces of a Party to a conflict. His delegation did not exclude 
the fact that in warfare of a guerrilla type, for instance in a war 
of national liberation, the liberation movement might have both 
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regular and irregular forces. Members of the regular forces of 
such movements were covered by Article 4. A(l) of the third Geneva 
Convention of 1949~ while members of the irregular forces would be 
covered by the articles at present under consideration. 

43. The main question with regard to article 42 was what the 
constitutive elements were for entitlement to prisoner-of-war status 
by irregular fighters. In his delegation's view~ there were three 
such elements: first, the fact of belonging to an organization, 
for an individual fighting his own private war could not be taken 
into consideration; second, the fact that such an organization had 
an internal disciplinary system capable of enforcing respect for 
the rules and principles of international law applicable in armed 
conflicts - a requirement that was set out in article 41; third, 
that the persons in question distinguished themselves from the 
civilian population in military operations. That last requirement 
related both to the general policy of an irregular force and to the 
actual conduct of individual members. 

44. The next question was how to prove that one or more of those 
criteria had o~ had not been met. The ICRC text and many of the 
amendments submitted were not sufficiently explicit. The 
Netherlands amendment was designed to improve the text in that 
respect. It would be unwise to try to set up rules of evidence 
with regard to proof of membership of an organization. There were 
several possibilities, ranging from assertion to showing identity 
cards or a distinctive sign adopted by the irregular force. The 
captive should always have the benefit of the doubt, as was provided 
in paragraph 1 of proposed article 42 bis (CDDH/III/260), until his 
status had finally been fixed by a competent tribunal. Such a 
tribunal should be able to develop certain standards even if those 
were primarily related to the act0al circumstances of the armed 
conflict in question. It was, of course, conceivable that members 
of irregular forces who were captured might simply refuse to admit 
their membership in order not to betray the organization. Such 
persons, however, would thereby be making the choice not to claim 
prisoner-of-war status. 

45. The second constitutive element raised the question of how to 
prove that a given irregular force was organized with an internal 
disciplinary system and that the rules of the law of armed conflict 
were generally respected. The contrary might all too easily be 
concluded by inductive reasoning that~ since some members of the 
force had violated one or more of the rules of international law 
applicable in armed conflicts, that violation could be attributed 
to the whole irregular force. The Netherlands amendment was 
designed to exclude reasoning of that kind. The group as a whole 
should have the benefit of the doubt. If it was not altogether 
beyond doubt that an irregular force as such had violated the rules 
and principles of international humanitarian law applicable in 
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armed conflicts~ there would have to be certain presumptions. The 
only such presumption which in the view of his delegation was valid 
in such a case was set out in paragraph 2 of its amendment: namely, 
that it had become clear from declarations or instructions emanating 
from the responsible command 01 the irregular force or from 
declarations by its members that the force was not willing or able 
to respect, in their operations, the rules and principles of 
international law applicable in armed conflicts. The actual 
behaviour of some of its members could thus never serve as a 
presumption to that effect. 

46. The question of how ta prove the absence of the last 
constitutive element~ namely whether a member of an irregular force 
had distinguished himself from the civilian population during the 
military operations, was fairly easy to answer. It was a matter 
of physically observable fact. The only doubt might lie in whether 
the distinction was sufficiently effective. The standard might 
vary from conflict to conflict. 

47. His delegation considered that the requirement that a 
distinction between civilians and combatapts should always be made 
was absolutely essential. Individual infringement of that principle 
must lead to the forfeiture of any claim to prisoner~of-war status. 
All other individual infringements were dealt with in paragraph 2 
of proposed article 42 bis. The fundamental issue was whether by 
distinguishing himself from the civilian population a person was 
prepared to take the risk of being recognized as a legitimate 
objective~ or whether he was not prepared to take that risk and 
wished to reserve the opportunity to be the first to shoot under 
cover of the protection accorded to a civilian under article 45, in 
particular paragraph 4. Preparedness to take that risk meant that 
prisoner-of-war status was deserved. 

48. That did not mean that irregular fighters who had not 
distinguished themselves and were captured should be deprived of 
humanitarian treatment. On the contrary, they had the right to 
recognition of their inalienable human rights as provided in 
Part III, Section III of the fourth Geneva Convention of 1949 and 
in articles 42 bis and 65. They too could not be subjected to 
violence, torture~ degrading treatment or medical experiments, nor 
should they be tried without due process. 

49. It was true that civilians, in contra-distinction to prisoners 
of war, could be tried because they had taken up arms and taken part 
in hostilities even without having committed any war crime. Those 
Who, for that reason~ wished to give prisoner-of-war status to as 
many people as possible seemed to forget that irregulars, even if 
they did not commit any war crimes~ would probably be tried for 
belonging to an irregular subversive organization. That, at least, 
might be the case with members of resistance movements in occupied 
territory. 
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50. It was not the Committee's task to encourage mass trials of 
prisoners of war, although that might be implicit in the proposals 
to grant prisoner-of-war status to irregular fighters who had not 
distinguished themselves. Mass trials of prisoners of war were 
dangerous, since they could hardly fail to have repercussions on 
the treatment of prisoners of war, even captured members of the 
regular armed forces, in the hands of the adverse Party. Such a 
result would be completely counterproductive. 

51. Mr. REED (United States of America), introducing amendment 
CDDH/III/257, said that it was the intention of the sponsors, and 
indeed of the ICRC, to recognize the realities of modern warfare 
and to take into account the various categories of people who had 
fought in recent conflicts. The proposed text for article 42 
extended prisoner-of-war status to a much larger group, which might 
properly be referred to as "irregular forces ii • It followed the 
same order and format as the ICRC text but was simpler and clearer. 

52. In the introductory part of paragraph I the sponsors had 
replaced the term liorganized resistance movements!1 by Ii irregular 
forces il They considered that the forces of a Party to the con• 

flict were made up of its regular military establishment, which 
included established reserve forces and militia and irregular 
forces. They felt that liirregular forces ll was a more representa
tive term, since it included all types of combatants or lawful 
belligerents not included in the regular armed forces of a Party to 
the conflict. In referring to a Party to the conflict, the 
sponsors had taken account of the revision of draft Protocol I, 
article I by Committee I at the first session of the Conference and 
had included liberation movements fighting for self-aetermination 
as Parties to the conflict. 

53. The conditions to be fulfilled by the irregular forces 
mentioned in paragraph I - considered as a collective or corporate 
body and not as individuals - if its individual members were to be 
entitled to prisoner-of-war status on their capture, were 
essentially the same as those in the ICRC text, but the changes 
suggested by the sponsors were worthy of mention. 

54. The use of the broader term "irregular forces li required the 
addition in paragraph I (a) of the condition that the forces should 
be ilorganizedVl. If the narrower term ilorganized resistance 
movements il used by the ICRC was retained, the separate requirement 
of organization would be unnecessary. The condition that such a 
force must be commanded by a person responsible for his subordinat~s' 
conduct to a Party to the conflict had also been included. The 
sponsors realized that irregular forces might not always be 
organized in the same way a.s regular forces but they were sure that 
there would always be a commander responsible for the conduct of the 
irregular forces and they preferred to mention the responsibility of 
the commander rather than to use the more imprecise term I1commandYi. 
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55. With respect to paragraph 1 (b), the sponsors fully concurred 
with the ICRC and could support its-text, but they felt that it was 
appropriate to include some of the illustrative examples mentioned 
in the ICRC Commentary (CDDH/3)~ such as ·carrying arms openly or a 
distinctiv( sign or any other (ffective means. That was a . 
justifiable relaxation of the conditions required for lawful 
belligerent status in Article I of The Hague Regulations of 1907 
and Article 4. A(2)j (b) and (c)~ of the third Geneva Convention of 
1949. The single important issue was that combatants should be 
distinguished from civilians: how it was done was not so important. 

56. Paragraph 1 (c) of the ICRC text required the irregular forces 
to comply only with-the 1949 Geneva Conventions and draft Protocol I. 
The sponsors felt that there was no need for such limitation, 
although they hoped that much of the existing law of war would be 
included in Protocol I. They did not consider it too burdensome a 
requirement that Parties to a conflict should inform all their 
forces~ including irregular forces, of their obligation to abide by 
all international law applicable in armed conflicts, and indeed 
should require such compliance. To do otherwise would invite 
disregard of certain laws and something less than an attitude of 
respect for other laws. Accordingly~ the sponsors had re-phrased 
the ICRC text of paragraph 1 (£). 

57. The sponsors considered the first sentence of paragraph 2 of 
the ICRC text of article 42 to be quite clear and had virtualiy 
adopted it as paragraph 2 of their amendment, merely repeating the 
requirement for the force as a group to comply with the conditions 
laid down in paragraph 1. The second sentence of paragraph 2 of 
the ICRC text was not so clear, however, on the crucial point of 
whether an individual member of an irregular force was entitled to 
be a prisoner of war upon capture if he individually violated either 
paragraph 1 (b) or paragraph 1 (c). The sponsors felt that that 
issue must be-squarely faced, and they had done so in paragraph 3 of 
their proposal, which provided that an individual member of an 
irregular force listed in paragraph 1 or in Article 4 of the third 
Geneva Convention of 1949, who committed a war crime or other 
violation of international law applicable in armed conflicts should 
not forfeit his entitlement to be a prisoner of war, on the single 
condition that individuals should distinguish themselves from 
civilians in their military operations. That requirement was 
fundamental to the purposes of the Protocol, essential if the 
protected status of civilians was to have any meaning, and basic in 
lending credibility to article 45, paragraph 4 and article 46. 
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58. For all those reasons it was vital that the Protocol should 
deny a privileged status to combatants who violated the requirements 
to distinguish themselves in some way from civilians in their 
military operations. The sponsors ~ere not, however} suggesting 
that combatants who did not comply with articie 42" paragraph 1 (b) 
should be treated summarily or denied any essential judicial 

. safeguards. Lawful combatants could not be punished for acts of . 
violence against the adversary's military objectives. Unlawful 
combatants did not enjoy such ir~unity. In the sponsors' view, a 
combatant who deliberately failed to distinguish himself from other 
civilians while engaging in combat operations would commit such an 
extraordinary violation of the laws of war as to prejudice the 
protection for civilians. He would lose his entitleme~t to be a 
prisoner of war, together with any immunity from punishuL.'nt he 
might have had for acts of violence against the adversary. 

59. The sponsors had originally intended to include an additional 

paragraph in article 42 providing that in case of doubt the status 

of the prisoner of war would be determined by a tribunal. pending 

whose decision the captive should receive prisoner~of-war treatment. 

If it were determined that the captive was not entitled to such 

treatment he would in any case receive the safeguards of the fourth 

Convention and of article 65 of Protocol I. They had withdrawn 

that proposal, however, in favour of a new article 42 bis} which 

was more comprehensive and which would be introduced later. That 

new article was fully compatible with their proposed article 42 and 

provided it with the proper balance. Moreover. it ensured 

increased safeguards for persons who were entitled to be prisoners 

of war. 


60. The sponsors considered that their proposal provided rights~ 
obligation~ and protection for individual mem~ers of irregular forces 
on essentially the same basis and to the same extent as those 
available to individual members of the regular forces. 

61. rHss ORTIGOZA (Argentina) said that her delegation's amendment 
(CDDH/III/258) was designed to adapt the text of article 42 to the 
new article 1 of draft Protocol I. Article 42 as at present 
drafted would be compatible with the other provisions of draft 
Protocol I and the 1949 Geneva Conventions, particularly the third 
Convention. if the previous text of article 1 had been retained in 
the framework of international conflicts ".Jhich did not include wars 
of liberation, the struggle against foreign occupation and racial 
conflicts. 

62. It was difficult to conceive the possibility of other inter
national conflicts in which a Party did not recognize implicitly or 
explicitly that the other Party had the necessary legal capacity to 
be a participant in an international conflict. 
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63. Her delegation's proposal would supplement the provisions of 
Artic.le 4. A(3) of the third Geneva Convention, which dealt only 
wi th regular armed forces J since in 1949 J. when the four Geneva 
Conventions had been drawn UP3 liberation movements had not yet 
taken part in such conflicts. 

64. In the present state of international affairs, only in the 
case of wars of colonial liberation, foreign occupation and racial 
segregation could it be supposed that the adverse Party, namely; 
the colonial or occupying Power, or the Power practising a policy 
of racial discrimination, would not recognize the Government or 
authority responsible for the organized movements taking part in 
such conflicts. 

65. Her delegation considered that the requirements for such 
movements should be those laid down for resistance movements in 
Article 4. A(2) of the third Convention. 

66. Mr. LONGVA (Norway) stressed that his Government attached the 
utmost importance to the question under discussion. 

67 . The question of Y; irregular forces \, had led to the failure of 
the Brussels Conference of 1874.2 The Hague International Peace 
Conferences of 1899 and 1907 had produced results as far as the 
laws and customs of war were concerned mainly because those 
Conferences had decided, as a compromise, to leave open the question 

•of the status of. the so-called Uirregular forces H The price 
humanity had had to pay for that compromise had been to go through 
two world wars and numerous limited conflicts without any adequate 
legal regulation of guerrilla combat situations. 

68.. Unfortunately, no satisfactory solution to the problem had 
been found at the 1949 Diplomatic Conference. The present 
Diplomatic Conference would fail in its task if it did not find an 
adequate basis for legal regulation of guerrilla combat situations. 
In that respect~ attention Should be concentrated on articles 33, 
35, 40, 41 and 42 of the ICRC text and on the provisions for the 
protection of the civilian population. 

69. . In introducing the redraft of article 42 proposed by his 
delegation, (CDDH/III/259), he would use as a point of departure 
paragraphs 1 (~), (~) and (~) of the ICRC text of article 42. 

}I 
Conference concerning the draft of an international 
agreement respecting the laws and customs of war. 
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70. His Government shared the view that compliance with the 
criterion of being under a command responsible to a Party to the 
conflict for its subordinates, as laid down in paragraph 1 (a) of 
the ICRC text, should be a constitutive condition for prisoner-of
war status in case of capture. It felt) however. that since that 
was a condition relating to organization and discipline} it should 
be placed in article 41) rather than in article 42. Consequently, 
in its amendment that condition was moved from article 42 to 
article 41. 

71. His Government felt that the principle laid down in para
graph 1 (b) of the ICRC text of article 42, namely that combatants 
shouid distinguish themselves from the civilian population in 
military operations, reflected a basic rule of positive interna
tional law which should be reaffirmed in the new Protocol. It 
considered. however, that it would be much more appropriate to 
reaffirm that principle in article 33 as a basic rule of 
international law applicable to all armed forces, rather than as 
a constitutive condition for prisoner-of-war status in case of 
capture as far as a limited category of combatants was concerned. 
Paragraph 1 (b) of the IeRC text would deprive a certain category 
of combatants-of the basic guarantees relating to penal regulations, 
judicial proceedings and execution of penalties, as provided in the 
third Geneva Convention of 1949, in case of capture, if charges 
of group violations of the principle in question were brought 
against them. His Government saw no legitimate justification for 
such a deprivation of basic guarantees. Moreover, as the 
deprivation proposed in the IeRC text did not apply to all groups 
of combatants, it retained an element of discrimination which in 
practice might easily contradict the principle of equality of 
belligerents under the international law of armed cone.icts, and 
hence amount to a return to th(' mediaeval doct:!.1ine of Hjust warH. 
For those reasons his Government proposed that the principle in 
sub-paragraph (b) should be stated in article 33 as a basic rule, 
and that it sho~ld be deleted from article 42 as a constitutive 
condition for prisoner-of-war status for certain combatants. 

72. In his Government's view~ the significance of paragraph 1 (c) 
of the ICRC text was to deprive the same group of combatants of the 
same basic guarantees in cases where charges ~rere brought against 
them that as a group they had not conducted their military opera
tions in accordance with the Conventions and the Protocol. For 
the reasons he had already given. his Government did not consider 
such a deprivation to be justified and it was therefore proposing 
the deletion of paragraph 1 (£). 
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73. According to the ICRC text~ the distinction between group 
violations and individual infringements constituted the decisive 
criterion of which members of guerrilla ~nits would be entitled 
to prisoner-of-war status in case of capture. While in theory 
it might be easy to make such a distinction, in practice it might 
prove impossible. A group consisted of its individual members: 
how many individual infringements must take place before it could 
be concluded that a group violation had taken place? The answer 
would always depend on a subjectiie assessment, which in practice 
would be that of the enemy. The Norwegian Government, however~ 
could not admit that the question of whether or not a captured 
combatant would be entitled to prisoner-of-war status should be 
left to the sUbjective assessment of the enemy. 

74. Since his observations regarding the ICRC text applied 
equally to some of the other proposals relating to article 42, he 
would not comment upon those proposals in detail. 

75. There were three essential conditions which must be fulfilled 
if the system of international humanitarian la.w applicable in armed 
conflicts was to function in practice. First~ the legal rules in 
question must place the Parties to the conflict on an equal footing; 
second, they must represent a well-balanced compromise between 
humanitarian considerations and considerations of military 
necessity; third~ they must be drafted in such a manner as to 
ensure that all the Parties to the conflict have an equal interest 
in their application. 

76. Ih the view of his aovernment~ the ICRC text of article 42 
did not fully satisfy those three basic principles as far as 
articles 35, 40, 41 and 42 were concerned. The main purpose· of 
the Norwegian proposals relat:...ng to articles 33, 35, 41, 42 and 
42 bis was to provide a basis for a legal regulation of guerrilla 
combat situations, imposing restraints on both Parties to the 
conflict and taking those three basic principles fully into account. 
Since the programme of work of the Committee had not permitted a 
comprehensive discussion of those vital questions, his delegation 
hoped that such a discussion would take place in the Working Group. 
The success or failure of the entire Conference might hinge on the 
ability to find acceptable solutions to those problems. 

The meeting rose at 12.35 p.m. 
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Sm1MARY R~CORD or THE THIRTY-FOURTH MEErrING 

held on Thursday, 20 March 1975, at 10 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION or DRAH'T PROTOCOLS I AND II (CDD:-J:/l..L(continued) 

Draft Protocol I 

Article 42 - New category of prisoners of \>1ar (CDDH/l, CDDT-!/56; 

CDDH/III 15 I Rev:1.-:-CDDH II IT lIT, CDDH/IIII2·C;, CDDH1I1II73, CDDHIIII/94, 

CDDH/III/95, CDDH/III/20g, CDDH/III/253, CDDH/III/256, CDDH/III/257, 

CDDEIIII/258, CDDHIIII/259) (~ontinued) 


Arti~le42 bis - Pr6tection of prisoners of war (CDDH/III/77, 

CDDH/III/254 and Corr.l, CDDHlIlfT266YTcontinued) 


Article 42 ter - Prisoners not entitled to prisoner-or-war status 

(CDDH/III/254) (continued) 


1. Mr. SABEL (Israel) introduced amendment CDDH/III/77 proposing 
a ne\'T article provisionally numbered 42 bis, and said that the 
text was related to the most essential provisions of the third 
Geneva Convention of 1949, na~ely, the protection and privileges 
of prisoners of war. Since the rules had been set out clearly 
for the first ti~e in the early twentieth centur.y, their implement
ation had been a matter of concern to the parties in practically 
every conflict. It was of vital importance to reaffirm them at 
the present Conference. It would seem strange indeed if soldiers 
or lawyers were to find out in future that, out of ~ome 90 
provisions in Protocol I, there was no reference Whatsoever to the 
protection and privjleges of prisoners of war. Para~raphs 1 and 
2 of his delegation's draft article succinctly sum~arized the 
relevant provisions of the third Geneva Convention, notably 
Article 13. 

2. Paragraphs 3 and 4 of the proposed article sou~ht to expand 
the 1949 Geneva Conventions by statin~ expressly what was already 
bindin~ in international law, namely that the ICRC ~ust be informed 
im~ediately of the capture of a prisonej." of war. To'urther, the 
fulfilment of the obli~ations and duties of the Detaining Power 
must under no circumstances be made conditional upon political and 
other considerations. Those principles were self-evident and in 
conformity with existing inte~national law. 

3. The two draft Protocols currently under study were the first 
reaffirmation of international humanitarian law since the end of 
the Second World War; to ipnore the principles ~overnin~ the 
treatment of prisoners of war would be a serious matter that might 
be grievously misinterpreted. 
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4. The CHAIRMAN said that the dele~ation of Ghana had asked to be 
included among the co-sponsors of d~cument CDDH/III/?60. 

5. Mr. de BREUCKER (Belgium), introducing proposed new article 
42 bis (CDDH/III/260) , said that the text was based on a concern 
for the protection of human beings, in whatever capacity they 
played a part in the conflict and whatever the military situation 
(hostilities in progress or occupation). The sole conditions laid 
down in paragraph 1 were those of ~aking part in hostilities and 
falling into the hands of the adverse ~rty. The person concerned 
could then enj oy the benefits o-r- the-'--15hird· Geneva- Convention. of 
1949 and Protocol I whether he claimed prisoner-of-war status 
or whether it was clear that he was entitled to such status or, yet 
again, whether any doubts arose about such status. Such protection 
would cease only if a competent tribunal determined that he was not 
entitled to the status of ~pri:rone1"- -of-war. Consequently, there 
would be a presumption in his favotir. Article 5 of the third 
Geneva Convention of 1949 and Article 6 of the fourth Convention 
contair1~d precedents. 

6. An important question arose, however: that of the status of the 
competent tribunal, its composition and the procedural guarantees 
it offered. Through its judgement, the tribunal in fact carried 
out a radical act of selection within the framework of the 1949 
Geneva Conventions. 

7. If a person killed Ii certain number of members of the enemy 
armed forces, either in combat or under occupation, there were two 
hypotheses under the terms of para~raph 1. First, the selective 
judgement might recognize him as a "regular" combatant: and he 
would therefore, save in cases of particular offences such as use 
of poison or perfidy, incur no condemnation. Alternatively, the 
tribunal might classify the person as a civilian; he would then 
come under the melancholy provisions of article 68 of the fourth 
Geneva Convention of 1949. 

8. In other words, the competent tribunal's selection jud~ement 
would be the finger of destiny. 

9. Consequently, the sponsors of proposed new article 42 bis 
(CDDH/III/260) would associate themselves with any proposar-8pecify
ing in precise terms the guarantees of protection that a tribunal 
could and should offer. Article 66 on enemy occupation, of the 
fourth Geneva Convention of 194~ mentioned "Droperly constituted, 
non-political military courts". That was a minimum p;uarantee of the 
utmost value. Thought might also be [Siven to guarantees based on the 
third Geneva Convention. Thus, under Article 99, second para~raph, 
no moral or physical coercion might be exerted on a prisoner of war 
in order to induce him to admit that he belonged to the civilian 
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rather than to the combatant category. Under Article 105, of the 
same Convention, that person could call witnesses, have recourse 
to the services of a competent interpreter if required, and receive 
particulars of the charge in a lang~a~e which he understood, in 
good time before the openin~ of the trial. 

10. Paragraph 2 of amendment CDDH/III/2hO contained a Measure of 
public safeguarct; individual regular combatants, enjoying statutory 
protection under existing law and the provisions currently under 
study, could not be deprived of that ri~ht and of its conditions 
of exercise without causinf disturbinp retrograde effects on 
humanitarian law. 

11. Para~raph 3 confirmed the fundamental guarantees laid down in 
article 65 of draft Protocol I for persons not recognized, by virtue 
of the selection judgement, as entitled to the status of prisoner 
of war, and was likewise satisfactory. 

12. In the particular case of enemy occupation, the unqualified 
right to communicate with, and be visited by, a representative of 
the Protecting Power or of ICRC was a great improvement on the 
authoritarian muzzling prescribed in Article 5 of the fourth Geneva 
Convention, the least humanitarian article in all the four Geneva 
Conventions. 

13. Finally, paragraph 4 of amendment CDDH/III/260 provided that, 

in the event that there was no Protecting Power, ICRC would act as 

a substitute in respect of judicial proceedin~s of which notifica

tion should have been given to the Protectin~ Power under Articles 

104 of the third Geneva Convention and 71 of the fourth Convention. 


14. The C1AIRMAN opened the ~2neral debate o~ draft articles 42, 

42 bis and 42 ter of draft Protocol I. 


15. M~s. MANTZOULINOS (Greece) expressed her approval of the 
wording of article 42 submitted by-ICRC, as a key provision which 
took account of present-day realities. 

16. Her delegation nevertheless supported certain proposed amend
ments which could improve and develop the text of the draft. 

17. The new term "irregular forces" proposed by the Netherlands 
delegation (CDDH/III/256) and by the United States and the United 
Kingdom delegations (CDDH/III/257) appeared useful, for it took 
account of the possible or provisional situation of those forces 
vis-~-vis the regular armed forces of a Party. The amendment 
proposed by Finland (CDDHIIII/95) amplified the score of the term 
"irregular forces il by specifyin7 organized armed units, including 
those of organized resistance movements. 
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18. The proposal that those irre~ular forces should be organized 

in accordance with article 41 of draft Protocol T (oral Mlendment 

proposed by Ghana and supported by Norway and the Netherlands) 

likewise appeared to be opportune. 


19. Regarding the conditions to be fulfilled in order to obtain 
the status of prisoner of war, her delegation would have-preferred 
the wording proposed for paragraph 1 (b) by the United States and 
the United Kingdom delegations (CDDH/III/257), the Netherlands 
delegation (CDDH/III/256) and Spain (CDDH/III/209). As for 
article 42, paragraph 1, (a) and (c), she was pleased that agree
ment had been virtually unanimous.

20. Political resistance movements had existed in Greece, a small 
country which had undergone a lengthy period of occupation during 
the Second World War, but their leaders had been well known. But 
such was not always the case, and members of irregular forces might 
be unable or unwilling to divul7.e the name of their commander, if 
their organization had instructed them not to do so. Adventurers 
and mercenaries might also be involved: it would therefore be 
dangerous to widen the concept of combatants entitled to the 
status of prisoner of war, through layin~ down conditions of 
gre~ter £lexibility. 

21. For persons not entitled to the status of prisoner of war 
under the terms of article 42 of draft Protocol I, the twelve 
co-sponsors of amendment CDDH/III/260, including Greece, had 
proposed in paragraph 3 the application of article 65 of draft 
Protocol I, on fundamental guarantees for persons who would not 
receive more favourable treatment under the Geneva Conventions 
or Protocol I. 

22. Still on the draft of the new article 42 bis in the same 
document, she expressed her appreciation of the assumption in 
paragraph 1 in favour of a person fallin~ into the hands of the 
adverse Party. That amendment ruled out any possibility that a 
captor belonging to the Detainin~ Power might take it upon himself 
to decide whether or not the combatant was entitled to the status 
of prisoner of war. Only a competent tribunal could do so. 

23. Finally, regarding paragraph 2 of article 42 of the ICRC draft, 
which related to two different situations, the wording of paragraphs 
2 and 3 of the amendment submitted by the United States and the 
United Kingdom delegations (CDDH/III/257) was clearer and more 
precise. 
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24. Mr. GENOT (Belgium) pointed out that modern warfare had seen 
a startling develop~ent i~ weapons and even more in tactics. The 
methods of irttervention used were no longer the exclusive preserve 
of "irregular forces". On the contrary, conventional armed forces, 
even if over-equipped as a whole, might find themselves locally in 
an inferior tactical position which would then make them avoid a 
direct confrontation. In such instances they would use guerrilla 
combat methods. In different circumstances, such forces would 
seek what was considered to be a more "profitable" military 
advantage by means of commando operations sometimes carried out 
quite far behind the theoretical battle front. That front then 
be~ame more of a demarcation line between territories controlled 
predominantly by each of the adversaries, rather than an absolute, 
linear contact zone. 

25. Such considerations had necessarily led to the drafting of 
article 40. It was interesting to note that the same considera
tions had more or less consciously influenced both the placing and 
the wording of article 42. He wondered whether that might .rtbt 
have the effect of creating: confusion between methods of combat on 
the one hand and circumstances leadin? to an extension of prisoner
of-war status to other cate70ries of individuals on the other. 

26. Article 42~ indeed, envisaged situations which were not 

necessarily connected with methods of combat. A different way 

must be found to take account of the more salient differences 

between conventional and ~I~egular armed :orces. 


27. In the case of regular armed forces~ the group~ which made up 
commandos usually had their point of departure in an area controlled 
by their own side, and very often sought to r~turn to that point 
after an operation. 

28. In extreme cases combatants of an irre~ular force emerged as 
it were from the civilian population and returned to it irmnediately 
after the operation, since they were acting in enemy-controlled 
territory and must by definition remain there. 

29. Any number of nuances and possibilities existed between those 
two extremes~ and consequently a great variety of types of conduct, 
based entirely on the circumstances. 

30. Faced with that range of reactions~ whom did they seek to 
protect? And to protect to what extent and in what way? None 
of those questions was easy to answer. 

31. The Hague legislation expressly protected members of the 
regular armed forces and members of militias differing in fact 
only on minor points from the regulars. Members of all such 
forces benefited from prisoner-or-war status if captured. That 
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legislation also took into account the case of mass levies in the 
case of an enemy advance. Subject to certain conditions, those 
who took part in mass levies and were subsequently captured also 
became prisoners of war. In the event of ~ccupation, mass levies 
and resistance activities would be penalized and put down by the 
adversary, subject to the so-called Martens clause. 

32. In 1949, progress had been ~ade at Geneva in the shape of 
recognition b6th of resistance movements - even those operating 
in occupied territory, provided they respected the Hague legisla
tion - and of the regular troops of non-recognized governments. 
But mass levies in occupied territories were still not contemplated. 
Men who did not belong to any cRtegory vJere not entitled to commit 
acts of hostility and were therefore civilians. If they behaved 
otherwise, their fate would be that laid down by Article 68 6f 
the fourth Geneva Convention of 1949. 

33. Article 42 as proposed by the ICRC was intended to corifer 
prisoner-of-war status on captured members of certain organized 
resistance movements. Two kinds of condition had to be fulfill~d: 
the fir~t applied to the movements themselves, and those were The 
Hague conditions, worded in somewhat less ri~id terms; the second 
applied ·to members of such movements. 

34. Apart from the fact that the condition that the person 
concerned should distinguish himself from the civilian population 
in military operBtions was a determining rule in so far prisoner
of-war status~was concerned rather a ba;ic provision - essential 
without any doubt - of the law of war, whic~ was questionable in 
certain respects, the fundamental problem was that of the proof 
that the individual was a member of a movement belonging to a 
Party to the conflict, a proof which was almost impossible to 
provide in many cases of urban resistance in particular. So far as 
the movement itself was concerned, such proof was linked to the 
fact that the Detaining Power was judged according to the criteria 
it finally chose concerning the behaviour of that movement. 

35. Article 42 did not substantiallv alter the 1949 situation. 
Only vast liberation movements could'provide concrete instances of 
the application of such a text. At all events, it was vital to 
avoid going to the other extreme ~Y encoura~ing banditry or by 
removing all distinction between combatants and civilians. 

36. The amendments submitted by Pakistan (CDDH/III/ll), Ghana 
(CDDH/III/28) and Madagascar (CDDH/III/73) dealt with a question 
which warranted careful consideration. The question should be 
answered most judiciously bearing in mind all types of conflict. 
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37. The amendment submitted by the Polish representative 

(CDDH/III/94) should be considered by the Working Group, since 

the treatment of captured resistance fighters might raise problems 

when a conflict came to an end in the circumstances described by 

the author of the amendment. 


38. The Netherlands amendment (CDDH/III/256) offered three 

important features: it was clearer, it transformed the condition 

of respect for the rules of war into an implementing provision 

promulgated by a responsible command, and it established the 

presumed existence of such a provision in balanced, realistic and 

practical terms. 


39. The Norwegian amendment (CDDH/III/259) also warranted close 
consideration by the Working Group, because the ideas behind it 
were an attempt to pose the question of article 42 according to 
new premises. In fact, they replaced the conditions traditionally 
brought together under the same headin~ in various articles of 
Part III, thus significantly modifying its scope. 

40. He assured the Committee that his delegation would not neglect 
any aspect of the problem in the Workin~ Group. 

41. Mr. GILL (Ireland) supported the United States and United 

Kingdom amendment (CDDH/III/257); he would have co-sponsored it 

had he not had a number of minor comments to make, which could 

well be handled by the Working Group of thL Drafting Committee. 


42. With reference to article 42 of draft Protocol I, he hoped 

that a better definition than "irregular forces" might be found 

and suggested the words "armed organizations not forming part of 

the armed forces regularly constituted in conformity with the 

national legislation of the government in power". 


43. He would prefer to use the words "into the power of" rather 
than "into the hands of" in paragraph 1 of article 42. His 
delegation fully supported the wording of paragraph 1 (a), (b) and 
(e), but believed that in paragraph 1 (b) it would be sufficIent 
to require irregular forces to be distinct from the civilian 
population, without being more specific. The expression "in their 
military operations" in paragraph 1 (b) might be considered too 
loose~ In that case, he would suggest the words "in their military 
operations intended or carried out to kill, injure or capture an 
adversary or to damage or destroy a military objective or the 
military property of the adversary". In para~raph 2 the word 
"Other" should be inserted before the word "members" in the third 
line. Wherever the word "forces" was used, it should be qualified 
by the word "irregular" rather than by the word "such". 
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44. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) said that 
the main purpose of article 42 was to confer the status of 
combatant on persons fightinp:: against colonial and racist regimes 
and alien domination. The USSR and the allied Soviet countries 
wished to see the abolition of such regimes and his country was 
therefore opposed to imperialism, banditry and any form of 
exploitation. It would give all the necessary assistance to 
nations that were thus struggling to achieve one of the ai~s of 
the United Nations Charter ~ that of abolishing colonial regimes. 
Internatlonal humanitarian law and the Geneva Conventions already 
extended legal protection t6 those who fought against imperialism 
and colonialism. The new article 1 of draft Protocol I extended 
the scope of draft Protocol I to persons strugglin~ against 
colonial domination in order to obtain the right to self-determina
tion in accordance with the United Nations Charter and the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations (General'Assembly resolution 
2625 (XXV». 

45. That action by the first session of the Conference was fully 
in accordance with the later development of the anti-colonialist 
struggle of peoples v,hich was the dominatinp: feature of the present 
era. 

46. The SecretarY"General of the Communist Party of the Union of 
Soviet Sociaiist Republics, Mr. Leonid Brezhev, had recently 
stated that the overthrow of the Portuguese colonial system 
represented a major advance towards the abolition once and for all, 
of the colonial enslavement of the African continent. The day' 
was near when the whole of Africa would be free, from the Cape 
of Good Hope to the Western Sahara. 

47. That did not mean that those colonialist re~imes would not 
try to reintroduce such regime's in those: cDuntries which 
had recently gained their independence. World opinion was fully 
aware that the extremists in Mozambique and Angola had the support 
of the colonialists. In its fight against national liberation 
movements) colonialism had resorted to the use of mercenaries: 
that had been the case in the Congo, Nigeria and the Arabian 
peninsula. According to recent information, a mercenary f6rce 
of 500 to 700 men" equipped wi th highly"·sophisticated weapons, 
had been set up in the territories of southern Africa, South Africa 
and Rhodesia, to carry out operations in the territories of Angola 
and Mozambique. 

48. Although most governments were against such a practice, 
mercenaries were recruited in Western Europe, the United States of 
America and Canada with the promise of cash rew~rds for each 
combatant against colonialism killed. Skilful pUblicity sought 
to give the impression that such recruitment was not punishable. 
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A whole range of films and literature glorified the activities of 
the reeruiters. World opinion should be made to declare such 
recruitment illegal, so that those who might be tempted to offer 
their services would think twice before doing so. 

49. The Organization of African Unity. which had considered the 
problem j had called for the prohibition of such recruitment, and 
that prohibition was reflected in United Nations General Assembly 
resolutions 2465 (XXIII) and .2548 (XXIV) which stated that the 
practice of using mercenaries against national liberation movements 
and independence movements constituted an act punishable under the 
penal code. General Assembly resolution 2548 (XXIV) had been 
endorsed in resolution 2708 (XXV). In that text, the General 
Assembly requested the Governments of all countries to adopt 
laws which made the recruitment of mercenaries in their territory 
a punishable offence and to prohibit their nationals from serving 
as mercenaries. 

50. LastlY3 General Assembly resolution 3103 (XXVIII), which had 
been quoted at both sessions of the current Diplomatic Conference, 
confirmed the basic principles of the legal status of combatants 
struggling against colonial and alien domination and racist regimes. 
That resolution stressed that the use of mercenaries by colonial 
and racist regimes against the national liberation movements 
struggling for their freedom and independence from the yoke of 
colonialism was considered to be a criminal act, and that mercenar
ies should accordingly be punished as criminals under the penal 
Code. 

51. The Ukrainian delegation to the United Nations had sponsored 
several initiatives on that subject. The Diplomatic Conference 
had recognized the rights of the national liberation movements and 
could not ignore world opinion~ the Organisation of African Unity 
and the decisions of the United Nations General Assembly. The 
two draft Protocols ought to indicate that mercenaries did not 
benefit from the status of combatant and should be regarded as 
criminals~ with all that that entailed. It was vital that such 
a measure be taken if the struggle against colonialism was to gain 
ground. The Committee and the Working Group should give close 
attention to the amendments and new articles submitted by numerous 
delegations. 

52. It was now established in the draft Protocols that there were 
three main categories of combatant, namely regular armed forces, 
national liberation movements and mercenaries. To accord 
mercenaries the safeguards offered to the other categories would be 
contrary to the rules of existing international law and also to 
the resolutions of the United Nations General Assembly and the 
Security Council. 
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53. The new article 42 bis, submitted by the Belgian delegation 

and several co-sponsors (CDDHiIII/260), stated that any person who 

took part in hostilities would be entitled to protection under the 

Conventions. That text made a judicious addition to the draft 

article prepared by the ICRC. But he would ask the sponsors of 

the amendment whether their text would apply to mercenaries 

struggling against national liberation movements and) if so, what 

legal status such persons would enjoy. 


54. Mr. MOKHOTHU (Lesotho) said that he considered article 42 of 
draft Protocol I to be of vital importance. The greatest possible 
protection must be given to members of national liberation move" 
ments fighting against colonialism, foreign domination and racism. 
That was the purpose of article 42 of the ICRC text and in partic' 
ula~'~f the new paragraph 3 proposed for addition to the article. 
His delegation had difficulty, however, in accepting article 42 in 
its present form. 

55. The term 'members of organized resistance movements'; used in 

paragraph 1 was vague and might create confusion rather than 

maintain Order in international relations. His Government had no 

intention of encouraging organized resistance movements which 

might be composed of common law criminals and his delegation could 

therefore not accept the wording of article 42. 


56. He had studied closely the various amendments submitted to 
the Committee. 'He did not think it desirable to replace the words 
I;organized resistance movern.ents' by the words 'irregular forces I 
as suggested by some of the amendments. It might be asked what 
exactly was meant by the word 'irregular::. Was it for instance 
the opposite of;;regular', in which case mercenaries were ;, irregular 
forces l /? Did the Conference intend to protect mercenaries? His 
Government, which had experience of atrocities committed by 
mercenaries in Africa, could not support any provision of the 
Protocol which protected them. 

57. To avoid the ambiguity introduced by the words organized 
resistance movements; he suggested their deletion and replacement 
by a provision which might read ;'combatants belonging to a national 
liberation movement) fightin~ against colonial domination, foreign 
occupation or racist r~gimes. who fall into the hands of the enemy 
shall be treated as prisoners of war". It would then be 
unnecessary to include the paragraph mentioned in the Note on 
article 42 of the ICRC text. 

58. It should be pointed out that members of liberation movements 
defending the right of their people to self· determination c6uld not 
openly carry distinctive emblems or arms~ in view of their financial 
situation and military inferiority. Experience had shown, moreover, 
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that it was not difficult for an enemy regime to identify the 
members of liberation movements, For those reasons paragraphs 
1 (~) and (~) were not acceptable to his delegation. 

59. He emphasized in conclusion that a provision must'be adopted 

which would stipulate clearly and explicitly that members of 

national liberation movements engaged in armed conflict were 

entitled to the status of prisoners of war. 


60. Mr. FISCHER (German Democratic Republic) said that great 
importance must be attached to article 42. A number of amendments 
had been submitted and his deler-ation had examined them closely. 

61. The text of article 42 as proposed by the ICRC provided a 
sound working basis. He had! ho~ever, some doubts on the subject 
of paragraph 2, which stated that members of a resistance movement 
... shall, .. even if sentenced retain the status of prisoners of 
war;1, In connexion with Article 85 of the third Geneva 
Convention of 19490 his Government had indicated that it would not 
grant the benefit of the provisions under consideration to 
prisoners of war sentenced in accordance with the principles of 
the Nurnberg Tribunal for war crimes and crimes against humanity. 
He would therefore prefer the deletion of the words " .. , and 
shall ... ~ven if sentenced retain the status of prisoners of war l

'. 

62. His delegation supported proposals such as those of the 

Democratic Republic of Viet-Nam (CDDH/III/254). Madagascar 

(CDDH/III/73), Poland (CDDH/III/9 U) and Pakistan (CDDH/III/ll), 

which helped to clarify the ICRC text in the interests of those 

fighting for the right of self-determination of their peoples, 

against colonial rule, foreign occupation and racism. 


63. In view of the adoption of draft Protocol I, article 1, at 
the first session it seemed necessary to chan~e the structure of 
article L~2. The principle should b~ adopted at the outset that 
armed forces of national liberation movements had the same status 
as other Parties to the conflict. It was not enough to treat 
them as members of ;;irregular forces', and he hoped that the 
Working Group would attach wei~ht to that fact. 

64. Mr. QUACH TONG DUC (Republic of Viet-Nam) said that he had 
studied with the greatest interest all the amendments proposed for 
article 42. He would like to draw the attention of the Committee 
to the following points. 

65. First, several amendments (Netherlands (CDDH/III/256). the 
United States of America and the United Kin~dom (CDDH/III/257» 
stipulated that organized resistance movements should be commanded 
by a ;;responsible person' rather than be placed under a responsible 
command". 
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66. Second, those amendments, as also that of Spain (CDDH/III/209). 
required that members of resistance forces should distinguish them~ 
selves from the ,civilian population by a fixed~ permanent and 
visible emblem or by carrying arms openly. The Norwegian amend'~ 
ment (CDDH/III/259) even suvgested that that distinguishing feature 
should be made the subject of a new basic rule. His own delegation 
had already made known its views on the subject: the distinguish' 
ing of combatants was essential for the effective protection of the 
civilian population. 

67. Third, the amendment of Belgium and eleven other countries 
(CDDH/III/260), proposing to add a new article 42 bis entitled 
"Protection of persons taking part in hostilities;:-:~alled for 
very careful study. The idea of a competent tribunal deciding 
whether a person was entitled or not to the status of prisoner of 
war was an interesting one. 

68. With reference to the amendment proposed by the Democratic 
Republic of Viet' Nam (CDDH/III/254), he wished to exercise his 
right of reply. 

69. Since the be~innin~ of the session his delegation had always 
maintained an attitude of dignity and courtesy. in the desire to 
make an effective contribution to the draftin~ of the two Protocols. 
It had been ~rieved, therefore] to find that once again the Hanoi 
delegation had taken every opportunity to make grave and unfounded 
accusations a~ainst the Republic of Viet'Naro. Those controversial 
charges were inspired by a hostile feeling. If his delegation had 
been of the same mind it would have revealed the innumerable 
atroci ties committed by l~orth Vietnamese troops against the 
civilian population and civilian obj scts in South Viet'-Nam; an 
opportunity had arisen in the course of the discussion on articles 
of draft Protocol I relatinv to the protection of the civilian 
population and civilian objects and to the prohibition of acts 
intended to spread terror amon~ the civilian nopulation - in which 
connexion it could have spoken of the summary executions 3 in 
public) of military personnel and civilians, and the collective 
burials in common graves, like those discovered at Hue - on the 
prohibition of the use of projectiles to bombard populated areas~ 
or schools during working hours, on the obligation to give quarter 
and on the prohibition of the liquidation of combatants who 
surrendered, and so forth. It could have referred to the exodus 
of nearly a million and ~ half South Vietn~mese fleeing before the 
North Vietnamese troops, the present attacks on the town of Ban 
Me Theot 9 etc. It had~ however. kept silence in a spirit of 
reconciliation and concord 3 believing, moreover, that it was not 
the place or the time to launch into that problem. 
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70. The charge of falsifying the files of prisoners of war in 
order to turn them into common law prisoners was a pure invention, 
as were the charges of repression of prisoners of war by force of 
arms, their detention in penal establishments, and moral and 
physical compulsion to force prisoners of war to renounce their 
political convictions. Immediately after their capture, 
combatants of the North Vietnamese armed forces were questioned 
and evacuated to internment camps. It often happened that they 
asked, of their own free will, to correct their first statements 
in order to enjoy better treatment. For example, able-bodied 
soldiers who were prisoners of war could be used as workers, 
whereas officers could not be forced to work. Such corrections 
to their statements could lead to a change of internment camp and 
consequently of registration number; apart from that, there could 
be no falsification of records so as to represent prisoners of 
war as prisoners under ordinary law. In the matter of the 
treatment of prisoners of war and the organization of internment 
camps, his Government had applied the provisions of the third 
Geneva Convention of 1949, as stated in the report submitted by 
his delegatlon to the XXIInd Conference of the International Red 
Cross held at Teheran in November 1973. Representatives of the 
International Red Cross could visit, and had indeed often visited, 
the prisoner-of-war internment camps in South Viet-Nam. Had the 
Government of North Viet-Nam taken similar action to apply the 
Geneva Convention? It seemed not. It was all very well to 
take part in the work concerning the development of humanitarian 
law, but it was certainly much better to make a point of applying 
the existing humanitarian law; in particular the Geneva Conventions 
of 1949. 

71. In addition, his Government had implemented the Paris 
Agreements of 27 January 1973 by returning all military detainees 
belonging to the North Vietnamese armed forces and captured before 
that date; the adverse Party, on the other hand, had only 
returned a small number of soldiers of the vietnamese armed 
forces captured by them. 

72. The offensive remarks of the North Vietnamese representative 
did not serve the purpose they sought to achieve. The successive 
mass exoduses of the civil population were creating heavy burdens 
and responsibilities for the Government of the Republic of Viet-Nam, 
which had to feed the refugees, resettle them on new land and help 
them to form new centres of population. It was those new centres 
of population, often built with the financial assistance of 
international relief organizations, that the Hanoi delegation 
had called "concentration camps". If the remarks of the North 
Vietnamese representative were to be believed, the Government of 
the Republic of Viet-Nam had set out deliberately to destroy the 
civilian population, and that was unthinkable on the part of any 
government. Did that representative think that in that way he 
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could divert the attention of the representatives of the various 
countries of the world from the war of aggression that the 
expeditionary corps of North Viet-Nam was still waging against 
South Viet-Nam, from the general offensive that had just been 
launched against the positions, towns and centres of population of 
South Viet-Nam, that bleeding, torn and devastated country? 

73. Hr. MENCER (Czechoslovakia) observed that the experience 
gained in armed conflicts was at the root of many United Nations 
General Assembly resolutions and of the text which had been 
adopted at the first session of the current Conference for the 
article I of draft Protocol I. It was obvious that the provisions 
of Article I of The Hague ReQ;ulations on combatants, and those of 
Article 4 of the third Geneva Convention on prisoners of war,were 
no longer sufficient: it was essential to reaffirm and extend 
them in more positive terms. The fact that twenty-two countries 
had participated in drawing up sixteen amendments, and the large 
number of speakers on article 42, bore witness to the capital 
importance of the problem it dealt with. The final text of 
article 42 would reflect the efforts of the Conference to adapt 
the law more fully to the realities of the situation. 

74. The text proposed by the ICRC for article 42 was the outcome 
of the Conferences of Government Experts on the Reaffirmation and 
Development of International Humanitarian Law applicable in Armed 
Conflicts which had preceded the current Conference. It 
constituted a sound basis for discussion, and his delegation 
supported it in its main lines. 

75. The draft of article 42 was intended to cover resistance. 
movements and the movements of armed struggle for self-determina
tion of peoples fighting against racist regimes or foreign 
domination and battling for the right to decide their own future. 
According to that article, only members of such movements should 
be treated as combatants and nlaced on the same footing as other 
prisoners of war. He agreed-with thi representatives-of the 
Ukrainian Soviet Socialist Republic, Lesotho and the Democratic 
Republic of Viet-Nam, that mercenaries and war criminals should 
in no case enjoy such protection. 

76. It was to be hoped that the members of the Working Group 
would succeed in reachin~ agreement on the important problem of 
the conditions which members of resistance movements should fulfil 
and on the various amendments, many of which might be combined to 
improve the ICRC text. 

77. Sir David HUGHES-MORGAN (United Kingdom) pointed out that the 
text to be adopted for article 42 perhaps held the key which might 
solve the problems raised by certain ot~er articles. 
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78. Article 42 was concerned not merely with prisoner-of-war 

status, but also with lawful .combatant status as well. The II 

Hague Regulations respecting the Laws and Customs of War on Land

defined the categories of persons wh6 should be treated as lawful 

combatants and stated that such persons should be considered as 

prisoners of war. A new pattern had been adopted in the third 

Geneva Convention of 1949; in Article 4 of that Convention, the 

first three and the last categories of persons to be given 

prisoner-of-war status also included persons considered as lawful 

combatants and, as such, not liable to Dunishment for having taken 

part in hostilities. The Polish proposal (CDDH/III/g4) was 

logical in so fa~ as it went back to the form of words suggested 

in The Hague Regulations and, although it might be difficult thus 

to revert to a formulation adopted in 1907, the Working Group 

would perhaps succeed in reaching a compromise on that point. 


79. As to the scope of application of article 42, the law in 
relation to the position of re~ular forces was clear. A 
reformulation merely extending it to irregular forces might 
involve the danger of being given a more restrictive interpretation. 
His delegation could not therefore support the Norwegian proposal 
(CDDH/III/259). Article 42 should be applicable to "irregular 
forces" and not only to resistance or liberation movements. The 
expression "irregular forces il was a good one; it included those 
movements if they were irregular forces, and it would permit 
article 42 to be applied to any other irregular forces which might 
appear in future conflicts and which ought to receive the same 
degree of protection. 

80. It had been maintained that it was unjust to impose conditions 
for granting prisoner-of-war status to the members of irregular 
forces. Yet such limitations were indispensable for three reasons: 
first, irregular forces were not so disciplined as regular forces; 
second, they engaged in different kinds of operations; lastly, 
and above all, they very often operated among the civilian . 
population and even as part of that population. The civilian 
population received immunity only on the condition that it did not 
take part in hostilities. It was thus vital, in the interests of 
that population - which should be the overriding concern of the 
Conference - to maintain the distinction between civilians and 
combatants and to continue using the traditional method of imposing 
sanctions on groups which placed civilians at risk. To be 
entitled to benefit from the provisions under discussion, irregular 
forces must be organized, must distinguiSh themselves from the 

II Annexed to The Hague Convention No.IV of 1907 concerning 
the Laws and Customs of War on Land. 
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civilian population - and in that respect the open carryitig of 
weapons was not sufficient - and must comply with all the rules of 
international humanitarian law applicable in armed conflicts. 
With regard to the latter condition, the Ghanaian amendment 
contained a risk in so far as, if literally applied, it would 
permit liberation movements not to make the distinction betweeh 
civilian objects and persons and military objectives. Moreover, 
even if the members of irref2:ular forces who did not fulfil the 
above-mentioned conditions \'lere deprived of prisoner-of-war 
status, that in no way meant that they would lose all humanitarian 
protection. 

81. The text of article 42 bis (CDDH/III/260), of which the 

United ·Kingdom was one of thesponsors, was intended to ensure 

maximum protection to all persons taking part in hostilities, 

whether they belonged to ref!:ular or to irregular forces. 


82. Paragraph 1 was designed to ensure that any person taking 
part in hostilities should obtain prisoner-of-war status if he 
claimed it or appeared to be entitled to it, or even if any doubt 
arose as to his entitlement. The application of Article 5 of the 
third Geneva Convention should be extended to irregular forces. 
Paragraph 1 of proposed article ~2 bis applied only to persons 
taking part in hostilities, but without prejudice to the other 
provisions for granting prisoner-of-war status - for example, 
Article 4 of the third Geneva Convention. The tribunal referred 
to by the repres'entative of Belgium must present every guarantee 
of impartiality, but such safeguards might perhaps be difficult 
to frame. The Working Group should study that important aspect. 
The Netherlands amendment (CDDH/III/256), and especially paragraph 
2, was of interest but his delegation saw certain difficulties in 
it. Actions often spoke louder than words and it was on actions 
that judgements should be made. 

83. The opening words of paragraph 2 of article 42 bis should 
accord with the text adopted for article 42. That paragraph 
reflected quite a different philosophy from that underlying the 
amendment submitted by the Democratic Republic of Viet-Nam 
(CDDH/III/254 and Corr.l). If justice demanded unequal treatment 
for the criminal and the victim, it had to be decided who was to 
determine justice, and that was as difficult as to determine what 
was a "just war". The Romans had been the first to introduce the 
concept of a just war, and it had continued in medieval Europe, 
but the difficulty had been that both sides had claimed they were 
just. A more humanitarian approach, and one more in conformity 
with the work of Henry Dunant, was called for. 
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84. Replying to the representative of the Ukrainian Soviet 
Socialis~ Republic, he said that, in the context of article 42 bis, 
the references to mercenaries were a spectre without substance,-
since nothirig in that article deprived a Party to a conflict of 
the right to try war criminals. Indeed, its purpose was to 
ensure that such trials would be conducted with all the necessary 
judicial safeguards, with :airness and in public. Such fundamental 
guarantees should be extended to everyone. 

85. Paragraph 3 of proposed artic~e 42 bis (CDDH/III/260) applied 
to persons who did not obcain prisoner-of-war status. It was 
intended to extend to them the same protection as was granted to 
civilians under article 65 of draft Protocol I and, in occupied 
territory, to entitle them, notwithstanding Article 5 of the fourth 
Geneva Convention to benefit at all times from the safeguards and 
protection contained in Part III, Section III of that Convention. 

86. Paragraph 4 was designed to ensure reasonable treatment for 
persons taking part in hostilities in the absence of any Protecting 
Power. He hoped that the ICRC would receive favourably th~ 
notification envisaged in the article. 

87. Mr. EL GHONEMY (Arab Republic of Egypt) said he shared the 
point of view that the draft article 42 propose0 by the ICRC called 
for improvement, particularly with regard to liberation movements 
which, as ell were aware, had no~ become an established fact in 
daily life. The attitude of most countries towards the problem 
was usually influenced by their philosophical idea of freedom. 
Liberation ~ovement combatants were people who had been deprived 
of their territories and placed, as a result, in difTicult 
circumstances. Such an intoler~ble situation made it essential 
that ther0 should be great flJxibility in the application of 
humanitarian standards. Most of the amendments presented to the 
Committee clearly supported tha.t concept and constituted, in 
consequence, an excellent basis for the drafting of article 42. 

88. Concerning proposed article 42 bis, he recalled that his 
,country was one of the co-sponsors of amendment CDDH/III/260, 
which had been ably pres~nted and commented upon by the Belgian 
and United Kingdom representatives. 

89. In conclusion, he pointe( out to the United Kingdom 
representative that it hac_ been Is:lam not Rome which had originally 
introduced the universal idea of justice in law applicable in 
armed conflicts. 
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90. Mr. STARLING (B~azil) pointed out that article 42, which 
established a new category of prisoners of war, involved three 
important issues to be settled: first, the persons considered 
should be members of an organized resistance movement belonging 
to a "Party to the conflict"; second, members of organized 
resi~t~nce movements should be distinguishable from the civilian 
population; third, they must respect all the rules of international 
law applicable in armed conflicts, including the Geneva Conventions 
and the draft Protocol I to the same Conventions. 

91. In respect of the first question, he drew attention to 
article 1, paragraph 2 of draft Protocol I 8.'"' adopted by Committee 
I at the first session of the Conference, in which a new type of 
party to an international armed conflict was envisaged. According 
to that paragraph, the new "Party to the conflict" must be 
considered and precisely defined, bearing in mind that until now 
the Conventions and other acts of international law applicable in 
armed conflicts had understood the expressioQ "Party to the 
conflict" to mean a State. Further, in order to permit complete 
understanding of article 42 and consequently its full application 
and respect, there should be a clear statement of what was intended 
by "peoples fighting against colonial domination and alien occupa
tion and again~t ra~isf r~~imes in the exercise of their ri~ht of 
self-determination". 

92. As far as the question of distinction between the members of 
organized resi,stance movements and the civilian population was 
concerned, the Brazilian delegation considered that the decision 
must be either to maintain the conditions prescribed in Article 4.A 
(2) of the third Geneva Convention of 1949, which had to be 
fulfilled by the members of all other organized resistance move
ments, or - if new conditions were adopted for members of a new 
type of organized resistance movements - to extend those new 
conditions to all other organized resistance movements considered 
in Article 4 of the third Convention. He considered that the 
members of organized resistance movements should respect not only 
the Geneva Conventions and the Protocols but also all the other 
rules of i~~e~national law applicable in armed conflicts. However~ 
as the question of providing prisoner-of-war treatment was one of 
those which offered unquestionable opportunities for recipricocity, 
he considered that in article 42, or in another appropriate article 
of the Protocol, it should be clearly stated that the Party to the 
confli~t'to which the organized resistance movement belonged had to 
be legally bound by the Geneva Conventions and the Protocols. 

93. Article 42 bis should also deal with the protection of persons 
who fell into the hands of the adverse Party, but he considered that 
the reference to "combatants" should not appear in the article, 
since the status of combatant ceased to exist when a person fell 
into the hands of the adverse Party. Moreover, when dealing with 
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persons referred to in Chapter I of The Hague Regulations of 1907 
and in Article 4 of the third Geneva Convention of 1949, it had 
to be borne in mind that as those specific provisions referred not 
only to combatants but also to persOns who were non-combatants, 
any legal provision extending to all those persons the status of 
lawful combatants would raise a serious doubt as to the validity of 
those international rules. 

The rrieetingrose at 12.30 p.m. 
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SUMMARY RECORD OF THE THIRTY-FIFTH MEETING 

he:I.d on Friday, 21 flarch 1975, at 10.10 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I ~Nry II (CDDH/l) (continued) 

Draft Protocol I 

Article 42- New category of prisoners of '{.-rar (CDDHIl, CDDH/56:, 

CDDH/III/5/Rev.l, CDDH/III/Il, CDDH/III/28, CDDH/III/73, CDDH/III/94, 

CDDH/III/95, CDDH/III/209, CDDH/III/253, CDDH/III/256, CDDH/III/257, 

CDDH/III/258, CDDH/III/259) (continued) 


Article 42 bis - P~ote~tion of prisone~s of war (CDDH/III/77, 

CDDH/III/254 and C~rr.l, CDDH/IIII260) (continued) 


Pe~sons hot entitled to riscner-of-war ~tatus 
(contlnued) 

1. The CHAIRMAN invited the Committee to continue its general 

discussion of articles 42, 42 bis and 42 ter of draft Protocol I. 


2. Mr. DENEREAZ (Switzerland) said that, after studying the 
proposed ICRC text of article 42, he had decided not to submit any 
amendments or to co-sponsor the amendments submitted, although he 
recognized their value. The ICRC draft offered much more than a 
mere basis for discussion: it was clear, sufficiently precise and, 
above all, confirmed the accepted and, to some extent, already 
legalized principles of respect for the laws and customs of war, 
and hence the will to comply with the Geneva Conventions and draft 
Protocol I, the obligation on all combatants to distinguish them
selves from the civilian population, and the exercise of responsible 
command vis-a.-vis a Party to the conflict. The Swiss delegation 
could not agree to the disappearance of those three requirements, 
or anyone of them, from article 42, which had treaty force. 

3. After surveying the various amendments to article 42,he wondered 
~hether it would be possible, as the representative of Argentina 
had proposed, to define the new category of prisoners of war simply 
by reference to other articles. Personally, he preferred the ICRC 
text, which was more explicit. Nor was he convinced that it ''las 
necessary, as the representative of the Democratic Republic of 
Viet-Nam had proposed at the thirty-third meeting (CDDH/III/SR.33), 
that the status of combatant should be defined from a particular 
and exclusive point of view. He preferred the ICRC text, which 
referred to resistance movements without regard to their origins or 
objectives. In its amendment CDDH/III/259, the Norwegian delegation 
spoke of "legal combatants", an unusual expression to which he 
preferred the ICRC wordinv. which made no allusion to any legality 
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a concept that might easily give rise to controversy. The amend~ 


ment submitted by the United States and the United Kingdom delega

tions (CDDH/III/257) contained obsolete terms such as "irregular 

forces 'i by contrast with regular forces. Such expressions, 

formerly applied to commandos, were now outmo6ed and had a 

distinctly pejorative connotation which chould not be applied to 

resistance movements. 


4. With regard to the ICRC text~ he said that the Swiss delegation 
would like to see the p'rinciple expressed in paragraph I (oj become 
a uni~ersal 6ne and suggested the deletion of the words "i~ military 
operations" which, in its opinion~ implied an engagement on a scale 
unlikely to occur in the case of resistance movements. With regard 
to the principle set out in paragraph I (b), his delegation 
suggested that the Working Group should consider whether the text 
should read: hthat they distinguish themselves from the civilian 
population in military operations ii 

j or, as a better alternative~ 
"that they distinguish themselves from the civilian population in 
regions in which fighting takes place on land i ;. His delegation 
would also favour the insertion of a paragraph 3 similar in terms 
to the paragraph 3 proposed by ICRC. It had no objection to an 
article 42 bis or 42 ter being considered, although it saw no real 
need for such provisions. Nor did it regard amendmpnt CDDH/III/26li 
as being very realistic: could the protection provided under 
article 42 really be granted to any person who took part in 
hostilities and fell into the hands of the adverse Party? Although 
his delegation would find it hard to accept such an extension of 
that protection, it was nevertheless sympathetic to the presumption 
of innocence implied in paragraph I of the propoSed text. It 
considered that paragraph 3 of the same text belonged in article 65, 
and suggested that paragraphs 2 and 4 should be deleted since they 
seemed merely to duplicate the basic rules which, however, were 
alien to article 42. His delegation wished) however, to affirm 
its preference for the ICRC text. 

5. Mr. FISSENKO (Byelorussian Soviet Socialist Republic) stressed 
the importance his delegation attached, from the humanitarian point 
of view, to article 42 of draft Protocol I. The ICRC text for 
article 42 was the outcome of lengthy, painstaking work by experts 
and constituted an excellent basis for discussion. The principles 
set out in it would make for fuller p.rotection of members of 
resistance movements and participants .in national liberation 
movements, and met the requirements of modern times. 

6. Commenting on paragraph 3 of the ICRC text, whose inclusion he 
regarded as fully justified and necessary, he said that the time 
had come to give to members of national liberation movements, who 
in the exercise of the right of self-determination were fighting to 
free their country f~om colonialism~ racism and foreign occupation, 
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the same status as other combatants. For that reason~ his 
delegation broadly approved the text proposed by the ICRC for 
article 42 ~,although the form and _. to some extent ., the substance 
could be improved. For instance s the provisions in paragraph .2 ~ 
under which criminals and captured persons would be treated as 
prisoners of war, should be deleted. In that connexion, he shared 
the views expressed at the thirty'· fourth meeting (CDDHIIII/SR. 34) by 
the representative of the Ukrainian Soviet Socialist Republic. 
supported by certain other delegations concerning the treatment of 
captured mercenaries, for which provision should be made in 
Protocol I. 

7. He supported the amendments which supplemented in greater 
detail the ICRC draft for article 42" notably the amendment of the 
Democratic Republic of Viet·,Nam (CDDH/III 1254) which proposed two 
fresh articles 42 bis and 42 ter~ Poland (CDDH/III/94); Madagascar 
(CDDH/III/73)~ and Pakistan (CDDH/lll/ll)~ all of which contained 
interesting ideas that should be reflected in the draft Protocol. 
He could not s however, support the amendments of Spain (CDDH/III/209); 
the Netherlands (CDDH/III/256); the United States of America and the 
United Kingdom (CDDH/III/257)~ or the joint amendment CDDH/III/260 s 
either because they deviated too much from the original, or else, 
as in the case of CDDH/III/260, introduced an element of vagueness 
into draft Protocol I} for instance the idea of a tribunal competent 
to determine whether a person falling into the hands of the adverse 
Party was or was not entitled to the status of prisoner of war. 
Would that be an international or a national tribunal? Moreover j 
the special role assigned in the latter amendment to the ICRC in 
the matter of judicial proceedin?-:s against certain persons deviated 
from the principles of article 5 of draft Protocol t adopted by 
Commi ttee 1. 

8. Mr. RONZITTI (Italy) said he was satisfied with the ICRC text of 
article 42, which was of crucial importance~ and believed that the 
amendments should produce a generally acceptable compromise text. 

9. His delegation agreed with those delegations which had suggested 
that in article 42 the words l: res istance movements' should be 
replaced by ;;irregular forces" for the latter expression had a 
broader meaning and; in his delegation's opinion had no negative 
connotation. The irregular forces should fulfil the conditions 
set out in paragraph 1 (a), (b) and (c) of the ICRC draft for 
article 42. - - 

10. His delegation attached special importance to the conditions 
laid down in paragraph 1 (b) of the ICRC text) namely, that the 
irregular forces must distInguish themselves from the civilian 
population. While regarding that principle as essential, his 
delegation agreed that it should apply to military operations only. 
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Besides~ it would be very hard to find a realistic formula 
indicating in what way irregular forces should distinguish them" 
selves from the _c1vilian population. 

11. His delegation realized that it would be extremely dangerous 
to leave it to the enemy to form a subjective assessment to 
determine whether the behaviour of the irregular forces) as a 
whole~ conformed to the requirements of paragraph l(~), (~) and 
(c) of article 42. The problem should be studied attentively, 
so that the enemy could not refuse to treat members of irregular 
forces as -, lawful' combatants" claiming that they did not 
distinguish themselves from the civilian population or had no 
organization capable of enforcing the laws of ~var. That was why 
it had been proposed to consider the fact that combatants should 
distinguish themselves from the civilian population as an essential 
rule of the law of war, but not a i'constitutive;' condition with 
which both irregular forces as a whole and individual combatants 
would have to c~mply. His delegation could appreciate the reason 
for the proposal, but was unable to support it because there was 
a risk that too much relaxation might endanger the civilian 
population. On the contrary, it was to be hoped that the 
Committee would work out a formula limiting the power of the 
enemy to evaluate whether the irregular forces as a whole complied 
with the conditions laid down in paragraph 1 (a), (b) and (c) of 
the ICRC text and~ in that connexion" 'thesuggestionembodied in 
paragraph 2 of the Netherlands amendment (CDDH/III/256) was a very 
useful one. His delegation considered of great value, too, the 
text of article 42 bis in the joint amendment (CDDHIIII/260)" and 
requested that Italy b-e added to the list of sponsors 0 

12. With regard to the problem of wars of national liberation 
which had been raised by many delegations, he pointed out that, 
because Committee I had adopted paragraph 2 of article 1 at the 
first session, such wars were currently considered as international 
conflicts, covered by Protocol 10 and consequently the members of 
armed forces belonging to the party th~t. in a war of national 
liberation, was fighting against the established Government, had 
acquired the status of lawful combatants and:, when captured 0 had 
to be treated as prisoners of war. Consequently, he considered 
it unnecessary that article 42 should mention armed forces engaged 
in a war of national liberation at the side of the authority 
fighting against the established Government. That problem might, 
of course, be raised also in connexion with the irregular forces 
of national liberation movements. There again~ by definition, the 
expression/irregular forces L was broad enough to cover also 
combatants of national liberation movements not enlisted in a 
regular armed force. If ~ howev-er> a reference to national libera-' 
tion movements was deemed to be essential in article 42, his 
delegation would welcome any solution which could be adopted by 
consensus. In that respect; paragraph 3 of the Polish amendment 
(CDDH/III/94) might be considered as a useful proposal. 
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13. Mr. JOSEPHI (Federal Republic of Germany) agreed in principle 

with the ICRC text of article 42; and even more with what was said 

in the ICRC Commentary (CDDH/3 3 pp.Lr7 to 52). In general~ his 

delegation supported the Netherlands amendment (CDDH/III/256) and 

United States and United Kin~dom amendment (CDDH/III/257), and had 

been particularly interested-in the amendments submitted by Poland 

(CDDH/III/94), Finland (CDDH/III/95) and Spain (CDDH/III/209). 

It was; however~ unable to support either the Norwegian amendment 

(CDDH/III/259) which, in its opinion. would make the text confused s 

or the amendment submitted by the Democratic Republic of Viet-·Nam 

(CDDH/III/253), according to which there would be no visible 

distinction between guerrilla fighters and the civilian population. 

Such a distinction was essential to ensure the protection of the 

life, health and property of civilians. 


14. The addition of a possible paragraph 3. as suggested by the 

ICRC, no lon~er seemed necessary. for at the first session of the 

Conference Committee I had adopted a general provision on the 

subject in article 1. paragraph 2. His delegation supported the 

addition of a new article 42 bis as proposed in joint amendment 

CDDH/III/260, and he requested that his country be added to the 

list of sponsors. 


15. Mr. AGUDO (Spain) also requested that his country be added to 
the list of sponsors of amendment CDDH/III/26o) the original English 
version of which was the only one he could accept. The Spanish 
version did not render the English correctly. In pa~agraph 2, for 
instance;) after the words 1;Third Convention" the English version 
used the word i'or":; signifyinc; an alternative" whereas the Spanish 
version used the word "y;':, signifying an addition, which his 
delegation could not ac~ept. 

16. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said that 
article 42 dealt with combatant fighting for their country's 
liberation from colonialist oppression and foreign occupation and 
hence the members of the Conference should make a concerted effort 
to find a solution which would improve the status of those combatants 
by giving them the means of attaining their objective. 

17. There were different kinds of armed forces ~ regular and 
irregular forces ,- and the status of combatants falling into enemy 
hands in the course of an armed conflict should be defined in the 
light of that distinction. The ICRC draft of article 42 was an 
excellent working basis~ on the assumption that there was agreement 
on article 1) of draft Protocol I already adopted. If that was not 
the case, his delegation would have to approach article 42 from a 
different angle. and drop the solution already adopted. 
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18. With regard to the amendments to article 42, his view was that 
the Committee should proceed from the principle that it should be 
very clearly stated that the individuals known as :'mercenaries ,; 
were not eligible for the benefit of any protection. The 
mercenaries were guilty of criwes against humanity~ and should be 
regarded as dangerous war criminals debarred from claiming any 
protection whatsoever. To provide in article 42 for any measure 
of protection in their favour would invite a violation of inter~ 
national law. Article 42 ter proposed by the delegation of the 
Democratic Republic of Viet-Nam in its amendment CDDH/III/254 set 
out the fundamental requirements concerning the treatment of such 
persons. His delegation was unable to accept amendments which 
made it possible for war criminals to evade the punishment they 
deserved - he referred in particular to the Netherlands amendment 
(CDDH/III/256) and joint amendment CDDH/III/260, because those 
texts might allow the justification of crimes which deserved 
unconditional condemnation. With regard to the United Kingdom 
representative's remarks that amendment CDDH/III/253 mi~ht make 
possible the summary execution of combatants, on thE sp;t. without 
trial .- as had happened in Indo-China, indeed, durin~ the Second 
World War, and was still happening in the ~iddle East he pointed 
out that the purpose of amendment CDDH/III/253 was precisely to 
prevent such crimes. 

19. The notion of ;'just war and 'unjust war; to which referenceJ 

had been made by the United Kingdom representative, should be 
considered in the context of the definition of aggression. That 
question was not, in any case. within the scope of the subject 
under consideration, which concerned the methods of war to be 
respected by combatants. In that connexion. he thought that the 
position of certain delegations was encouraging. For example, 
that of the Norwegian delegation, as reflected in its amendment 
(CDDH/III/259), made it possible to take into account the ICRC 
draft of article 42; and envisage a compromise solution, while 
bearing in mind adopted article I. His delegation would not be 
able to accept amendment CDDH/III/260. particularly since 
paragraph 4 was inconsistent with article 5, and since the meaning 
of the expression ;:competent tribunal'; was far from clear. 

20. Mr. BLIX (Sweden) referred to, and analysed in detail) the 
conditions established by the third Geneva Convention of 1949 
governing the eligibility of the members of the regular armed 
forces and of non-regular armed forces to the benefit of prisoner
of"war status. He compared the conditions governing the two 
categories of combatant, which showed that there were more and 
stricter conditions applying to the members of the irregular forces. 
Those conditions were, in fact, often difficult conditions for the 
irregular armed forces) as a community) to satisfy. If the 
irregular forces did not collectively distinguish themselves from 
the civilian population during military operations" or if they did 
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not collectively respect the laws of armed conflict, the result 
would be that the individual members would be deprived of prisoner'~ 
of-war status, even if they had respected those conditions. Such 
rigid rules did not apply to members of regular armed forces. It 
had already been observed that, in practice, belligerents sometimes 
acted generously and allowed those combatants to enjoy a status 
which they were not obliged to grant to them under the terms of the 
third Geneva Convention of 1949. 

21. That being the case, the ICRC and some delegations had 

considered it desirable to enlarge the class of persons who 

should enj oy prisoner··of.,war status in the event of capture, 

and it was for that reason that ICRC draft article 42 had been 

referred to the Committee. Several opinions had been expressed. 

Some delegations took the view that the conditions established by 

the third Geneva Convention should be maintained or made aven more 

rigid; others thought that those conditions should be struck out) 

and yet others considered that they should be more flexible. His 

own delegation, which held that every effort should be made to 

extend protection to the largest number of combatants possible, 

that the different views should be reconciled and that a compromise 

solution should be worked out on the basis of a number of 

considerations. He, for example, questioned the advisability of 

characterizing precisely the ~roups of combatants as resistance or 

liberation forces, and; in that connexion, the Finnish amendment 

(CDDH/III/95) appealed to him. The United States and the United 

Kingdom amendment (CDDH/III/257), which referred to 'irregular 

forees"s did not strike him as appropriate because that expression 

might have a pejorative connotation. 


22. In his opinion, the amendments submitted by Spain (CDDH/III/209), 
Pakistan (CDDH/III/II) and Ar~entina (CDDH/III/258) proposed a 
stiffening of the conditions governing eligibility to the benefit 
of prisoner-·of-war status. That was an extreme view which could 
not be accepted. 

23. Unanimity seemed to have been achieved on one point: the 
igroups 	to be covered by Protocol I had to be organized groups under 
a responsible command. That condition was spelt out in amendment 
CDDH/III/257, and in other amendments. 

24. Furthermore, before engaging in any hostile action, armed units 
had to distinguiSh themselves from the civilian population in their 
military operations. It was of the essence of guerrilla operations, 
however, that the guerrillero merged into the anonymity of the 
civilian population before and after his hostile act. The crucial 
problem was to define the moment at which he should disclose his 
identity as combatant. He considered that the amendment submitted 
by Spain (CDDHIIII/209)~ which made the wearing of i)permanent ... 
emblems:' obligatory., went too far. The approach adopted in Norway's 
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amendment (CDDH/III/259), which endeavoured to build upon the notion 
of perfidy was more interesting but also gave rise to difficulties. 
It was possible but not certain that a condition of that kind 
would have to b~ fulfilled collectively and not individually. 
However that important point was resolved s there would necessarily 
be penalities for combatants who tried to profit from wearing 
civilian clothing when committing hostile acts. With re~ard to 
respect for the laws of war, his delegation would prefer that a 
collective condition should not be imposed on combatants, because 
such a condition might well be abused to deprive movements of 
prisoner~of-war rights. Some representatives had mentioned 
exceptions to be provided in the case of mercenaries. It was 
true that the United Nations had, with good reason, adopted 
resolutions directed against mercenaries, but in any legal context 
the meaning of iimercenaryr; would have to be precisely defined" if 
it were to be used. It would have to be made clear in particular, 
how it differed from volunteers. 

25. With regard to joint amendment CDDH/III/260 to article 42 bis, 

he said that the moment at which a combatant fell into the -- 
adversary's hands was the most dangerous for him. The combatant 

should j therefore, be entitled to protection, and a competent 

tribunal or authority offering every guarantee of impartiality 

should determine his prisoner status. That was the substance of 

article 42 j which his delegation endorsed. 


26. Mr. NGUYEN VAN HUONG (Democratic Republic of Viet-Nam) said 
that he wished to comment on joint amendment CDDH/III/260 concerning 
the iiProtection of persons taking a part in hostilities';. Accord~ 
ing to that proposal, persons who had committed individual breaches 
of the rules of int8rnational law applicable in armed conflicts 
could retain prisoner"'of-war status. In his opinion j prisoner-of" 
war status could not be accorded indiscriminately to all those who 
had broken those rules. A distinction should be made between 
grave breaches and other kinds of breach j and the jurisprudence 
established after the Second World War should be taken into account. 
Referring to various sentences passed at that period, he pointed 
out that the judicial decisions in question had been based on the 
well-established rule of customary law that those who had 
seriously violated the law of war could not claim the benefit of 
that law. Consequently, according to that jurisprudence, military 
personnel that committed war crimes or crimes against humanity II 
within the meaning of the provisions of the 1945 London Agreement, 
the 1949 Geneva Conventions and the draft Protocol I c6uld not claim 

II Agreement for the prosecution and punishment of the major 
war criminals of the European Axis~ signed at London on 8 August, 
1945. 
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the benefit of prisoner -of-war status. The same argument should 
apply to mercenaries" used by colonial or racist re~imes against 
liberation movements~ in the words of Unitud Nations General 
Assembly ~·3so1ution 3103 (XXV!II). Those who committed violations 
which were not regarded as serious were) of course~ entitled to 
retain their prisoner-·of ..wal' status. 

27. Mr. ROSAS (Finland)~ introducing his dele~ation's amendment 

(CDDH/III/95) to article 42. said that his dele~ation approached 

the matter with an open mind. The ICRC text represented a good 

basis for work j but several amendrqcnts merited careful study before 

the Committee adopted one of the most important provisions under 

consideration. 


28. He referred first of all to the problem raised by the amend
ments proposed by Poland (CDDH/III/94) and Norway (CDDH/III/259)j 
which related article 42 back not only to the third Geneva 
Convention of 1949 concerning prisoners-of-war but also to The 
Hague Regulations of 1907~1 concerning the status of combatant. 
In theorY$ such an approach should not give rise to objections. 
While not all persons entitled to prisoner-oofe-war status were 
legally reco~nized combatants, conversely. all legally recognized 
combatants could claim prisoner-~of'war status, The amendments 
proposed by Poland and Norway demonstrated that relationship 
explicitlY9 whereas it was only implicit in the third Geneva 
Convention of 1949. The only objection to those amendments might 
be that the Conference's basic aim was to reaffirm and develop the 
four Geneva Conventions of 1949 and that any reference to The Hague 
Regulations of 1889 and 1907 should be avoided, He would nonethe
less give those amendments serious consideration. 

29. The three conditions contained in parav,rdph 1 (a), (b) and (c) 
of the ICRC text should) in his dele~ation's opinion: be ~especte~ 
by armed forces. regardless of whether they were regular or 
irregular forces or whether the conflict Nas international or non
international. 

30. Article 42 dealt primarily with what the armed forces of Parties 
to conflicts had to do in order to be entitled to prisoner-of-war 
status. That status did not necessarily imply immunity from 
prosecution. On the contrary, the third Geneva Convention of 1949 
contained provisions governin~ the institution of judicial proceed
ings against prisoners of war-for crimes committed before their 
capture. 

~I Annexed to The Hague Convention No.IV of 1907 concerning 
the Laws and Customs of War on Land. 
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31. Thus~ international obligations might be prescribed for armed 
forces by limitinf1; the individual responsibility o·r their members) 
without making compliance with those obligations an essential 
c6ndition of prisoner-of-war status. 

32. The purpose of the Norwegian amendment was to broaden the 

category of persons entitled to prisoner···of-war status by maintain

ing a modified version of paragraph 1 (a) and deleting paragraph 1 

(~) and C~). _.. 


33. The effect of the amendment proposed by Nadagascar (CDDHIIIII73) 
would be to delete parag~aph 1 (b), while that proposed by the 
Netherlands (CDDH/III/256) would-leave out the condition contained 
in paragraph 1 (c), althour.h part of the latter would be transferred 
to paragraph 1 (~). 

34. His delegation had given particular attention to the Norwegian 
amendment and thought it warranted close consideration. 

35. If certain conditions were to be dropped~ condition (c) 
concerning respect for the Conventions and the Protocol seemed the 
easiest to delete. If that condition were reiterated in article 42, 
irregular forces would seem to be placed in an inferior position 
vis~a··'vis regular forces. 

36. The inclusion in article 42 of a reference to national 
liberation movements did not seem absolutely necessary since the 
legal status of such movements was already settled in article 1 
~f draft Protocol I. 

37. If such a reference was none the less considered desirable~ a 
distinction should be made between the liberation movement as an 
authority on the one hand and its armed forces on th€ other, since 
the movement might possess regular Sorces within the meaning of 
Article 4.A (1) of the third Geneva Convention of 1949. His 
delegation supported broadly the idea contained in joint amendment 
CDDHIIII/260 proposing a new article 42 bis, but it would comment 
on the details of that amendment in the Working Group. 

38. Mr. ABADA (Algeria) said that article 42 was one of the key 
articles in draft Protocol I, as was proved by the number of amend·· 
ments proposed to it and the number of speakers who wished to comment 
on it. The consideration of the article should take account of the 
context in which it had been drafted. In the light of views 
expressed in 1972 at the Conference of Government Experts on the 
Reaffirmation and Development of International Humanitarian Law 
applicable in Armed Conflicts by certain experts mainly from 
developing countries .. the ICRC had replaced its original version 
of article 38 on guerrilla combatants by the present version of 
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article 42 entitled 'New cate~ory of prisoners of war. as a 
concession to those who thought that Protocol I should deal more 
fully with wars of national liberation and the status of combatants 
in such wars. 

39. The adoption of article 1 of draft Protocol I by the Conference 
at its first session had made it possible to deal with the question 
of liberation movements from a completely different standpoint with 
the result that article 42 had to some extent been superseded. In 
fact" its brevity was no longer justified by the situation created 
by the adoption of article 1) which established the principle of 
the equality of the Parties to the conflict the troops of 
liberation movements and those of the adverse Partyj which were 
generally conventional qrmies. The logical consequence of that 
principle of equality was that a captured member of a liberation 
movement should be regarded as a prisoner of war. An~ other 
approach~ for example by stipulating conditions" as was done by the 
ICnC text and by certain amendments .. would place that combatant in 
an inferior position in law and in practice. 

40, At the thirty'"fourth meeting (CDDH/IIIISR.34) the Belgian 

representative had ri~htly drawn attention to the difficulties 

which might arise in determining .,Thether such conditions were 

fulfilled. 


41. At the 1972 Conference of Government Experts. the Algerian 

delegation had pointed out how unrealistic it was to require the 

wearing of a distinctive sign which was visible and recognizable 

at a distance. To retain that requirement as a condition of 

entitlement to prisoner"of' ·war status was to treat combatants 

belonging to liberation movements as second class sUbjects. That 

requirement would penalize the combatant and place him in an 

unacceptable position. 'rhose who agreed that the combatant should 

be so penalized should likewise accept article 42 ter) proposed 

by the Democratic Republic of Viet~Nam, which provided penalties 

for breaches committed by soldiers belonging to regular armies. 

That would be a sound interpretation of the principle of equality. 


,His 	delegation did not like the expression 'irregular forces; which 
might be open to unfavourable interpretations. 

42. The numerous amendments proposed reflected different concerns 
and showed that many ambiguities still remained. 

43. In requesting the same status for combatants belonging to 
liberation movements and for soldiers of re~ular armies. his 
delegation hoped to encourage respect for reciprocal guarantees by 
the Parties to the conflicto 
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44. Such a balance was vital since, if it were upset] the 
humanitarian guarantees which the Conference sought to establish 
in Protocol I would be reduced to nothing and a spiral of violence~ 
pressure and br~aches would be triggered off. His delegation 
therefore called on the Committee not to neglect its humanitarian 
considerations 9 so that Protocol I as a whole might be harmonized. 
That desire for harmonization had already led to the submission of 
joint amendment CDDH/I/233 concerning articles 84 and 88, in 
Committee I. 

45. He approved of the approach adopted by the Norwegian delegation 
with regard to article 42, Amendment CDDH/III/259 submitted by 
that delegation called for some drafting changes and should 
establish more clearly the principle of legal equalitY1 so far as 
the third Geneva Convention of 1949 was concerned; between a 
soldier serving in conventional armed forces and a combatant 
belongin~ to a liberation movement. It was only subject to that 
proviso that his dele~ation could accept the article 42 bis 
proposed in document CDDH/III/260. He also appreciated the 
analysis in the Norwegian text of the conditions specified in 
paragraph 1 of article 42) which made it possible to consider 
articles 33, 35, 41 and 42 in the same liryht. 

46. He expressed the hope that Committee III would, thanks to the 
interest shown by delegations in that important question, find 
means of overcoming the evictent difficulties. 

47. Mr. TODORIC (Yugoslavia) said that article 42 was of the 
greatest importance for the protection of those fighting for 
independence against foreign occupation, colonialism and racist 
r~gimes. Such protection should be accorded under the best 
possible conditions in conformity with the principles of the 
United Nations Charter and the provisions of article 1 of draft 
Protocol I, which the Conference had adopted at its first session. 
His delegation supported all the amendments tending to impr6ve 
that protection, as a contribution to the development of humanitarian 
law applicable in armed conflicts. What was at issue ~ras the 
protection of all combatants who raised the banner of sovereignty, 
political independence and freedom. 

48. Mr. l\1AHONY (Australia) said that) in his delegation's view, 
the importance of article 42 and related articles was underlined 
by the number of proposals made and the number of speakers 
participatin? in the discussion. Article 4 of the third Geneva 
Convention of 1949 mentioned certain categories of persons who, 
if they fell into the poV.rer of the enemy ~ became prisoners of war. 
The purpose of article 42 was to extend the protection of prisoner-· 
of'~war status to a ne,,. category of persons. 

http:CDDHIIII/SR.35


n 

- 367 - CDDHIIII/SR.35 


49. His delegation supported the text submitted by the ICRC in 
principle, but would like it to be amended in certain respects. 
It preferred the phrase merr:tbers of irregular forces;; to the words 
i:members of organized resistance movements: ') which appeared in the 
original text. The former expression was a more representativ~ 
way of describing the lawful combatants contemplated in the article. 
The Finnish amendment (CDDH/III/95). which proposed that those 
categories of persons should be called ··members of organized armed 
uni ts:· was also acceptable. 

50. It was important that article 42 should not in any way limit 
the protection to be afforded to the civilian population) either 
by the Geneva Conventions and draft Protocol I before the Committee, 
or under international law. Accordin~ly~ his delegation supported 
in principle conditions such as those set out in paragraph 1 (a), 
(b) and (c). It was indeed important that the irregular forc~s to 
which the-article referred should be orr:anized and commanded by a 
person responsible for their conduct. Such irregular forces 
should~ moreover, be distinguishable from the civilian population in 
military operations and should act in conformity with the Conventions 
and with draft Protocol I in their conduct of military operations. 

51. Some representatives had said that irre~ular forces should 

have an internal disciplinary system. His delegation agreed with 

that p~osition:> as well as "lith the sugil;estion that article 42 

should be considered in conjunction with articles 35. 41 and 65. 

It also supported in principle the proposals set out in joint 

amendment CDDH/III/260, which were useful and deserved careful 

consideration. 


52. A number of dele ga.tions had referred to the treatment of 
mereenariec. His delegation was uncertain "yhat they had in mind in 
that connexion~ and would prefer to defer discussion on the question 
until proposals had been put forward. 

53. Mr. IIJIMA (Japan) said he considered that the ICRC draft of 

article 42 constituted a good basis for discussion" though it might 


,be 	 improved in certain respects. Paragraph 1 mentioned only 
organized resistance movements. That did not seem to be enough. 
Theoretically. it would be possible to distinguish between the 
militia 3 volunteer corps and resistance movements. and to lay down 
different conditions for the treatment of prisoners. In practice, 
however~ the methods employed by those separate categories did not 
differ significantly. Moreover. ~roups other than resistance 
movements employed very similar methods. Those groups should be 
mentioned in article 112 alongside the resistance movements. For 
that reason, his deleation supported amendments CDDH/III/95) 
CDDH/III/256 and CDDH/III/257. 
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54. In specifying the conditions to be fulfilled for the 
acquisition of prisoner-of-war status, three basic criteria should 
be adopted, namely the characteristic methods and means of combat 
employed, determination to Drotect the civilian popula.tion, and fair 
conduct of warfare. His delegation subscrib2d to the principles 
laid down in paragraph 1 (a) and (b), although it considered that 
paragraph 1 (b) should be formulated in more specific terms, since 
a clear-cut dIstinction should be drawn between combatants and 
civilians, in order to ensure the protection of the civilian 
population. It would, therefore, be necessary to provide some 
means of drawing that distinction in concrete terms. In that 
connexion, paragraph ~ (b) and (c) of Article 11 of the third Geneva 
Convention of 1949 already provided some aporopriate examples. It 
would, however, be necessary to find other effective means of 
drawing that distinction. With that consideration in mind~his 
delegation accordingly supported amendments CDDH/III/256 and 
CDDH/III/?57. 

55. It realized that the application of art1cle 42 would give rise 
to difficulties. In order to deal with them, it would be neces~ary 
to envisage provisions for protectin~ persons who had participated 
in hostilities. In that connexion, joint amendment CDDH/III/260 
deserved careful consideration. 

56. Mr. Houn Seun JANG (Democratic 'People's Bepublic of Korea) 
said that, in his delegationVs view, all those fighting against 
imperialism, colonialism and racism should, if captured, be treated 
.as prisoners of war. It was accordingly very important that 
article 42 should provide for the protection of members of national 
liberation movements. In their struggle against foreign occupation, 
colonialism and racism, they should enjoy the same rights as 
combatants belonging to the regular forces. 

57. On the other hand, it should be clearly stated that imperialist 
aggressors who had committed war crimes, and crimes against peace or 
humanity, would not be treated as prisoners of war. Such criminals 
should be tried accordin~ to the law in the State in which they were 
detained. . 

58. It should, furthermore, be prohibited to employ prisoners of 
war for humiliating tasks and to slaughter barbarously. It was 
well known that the American imperialist ag?,ressors had not treated 
prisoners of war in accordance with the Geneva Conventions, but had 
ill-treated and tortured them. They had behaved in that way 
towards prisoners fro~ the Democratic People's Republic of Korea 
during the last Korean war. 

59. Mr. DIXIT (India) said that his delegation subscribed to the 
principles set forth in article tl? He considered that paragraph 3 
proposed by the ICRC should form an integral part of that article, 
but should be drafted in terms aligned with those employed in 
article 1. 
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60. Providing reasonable protection to members of groups who did 
not constitute the armed forces of a State raised a serious problem 
in the field of humanitarian law. In that connexion consideration 
should be given to two questions. If the Geneva Conventions and 
the Protocol did not cover such situations, a sizable area would 
remain uncovered and unprotected, Secondly, there was a danger 
that the degree of violence used by persons participating in an 
underground struggle might be in reverse ratio to the protection 
guaranteed to them in the event of capture. Such persons generally 
became desperate and cruel since no protection was available to 
them in the event of capture. 

61. A distinction might be drawn between :nrisoner:of'''\V'ar status 

and ::prisoner··of-·war treatment·. In view of the peculiar nature 

of the organizations to which the persons in question belonged, 

would it not be better to give them prisoner-of··war treatment in 

order to facilitate their early release? They should not 

necessarily have to wait until the end of hostilities for their 

release. 


62. The Indian delegation was in general a~reement with the 

conditions which had to be met by the organizations mentioned in 

paragraph 1 (a) and (c). but perhaps the condition contained in 

paragraph (b)-might be made more specific in order to facilitate 

a distinction beinp; made; between combatants and the civilian 

population. 


63. The Indian delegation was opposed to the term members of 
irregular forces; j not knowinf'; l/J'hat was meant by that vague and 
ambiguous term. Perhaps it had been used to cover mercenaries, 
which would be unacceptable. Similarly, his dele~ation did not 
understand the purpose and meaninL of the amendments contained in 
CDDH/III/260 j which blurred the distinction between a civilian 
and a combatant. The object was surely to protect a person who 
was a member of an organization. and not just an isolated 
individual. Any individual; whether a mercenary or not, would 
be subject to the laws of the detainin~ Power. whereas if he 
!belonged to an organization he would be protected under the terms 
of article 42. 

64. He supported amendment CDDH/III/253 submitted by the Democratic 
Republic of Viet-Nam. 

65. In a spirit of co-operation and constructive contribution the 
Indian delegation was open to any suggestion based on realities. 

66. Mr. AJAYI (Nigeria) said that he considered the amendment by 
the delegation of Madagascar (CDDH/III/73) an improvemen~ on the 
ICRC draft which was incomplete and failed to take into account the 
fact of the existence of national liberation movements. In 
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particular paragraph 1 (b) was unrealistic in that it expected 
organized resistance movements to distinguish themselves from the 
civilian population in their military operations. It was not 
always possible for such combatants) who had to fight against 
well equipped colonialist forces~ to comply with that requirement. 
The amendment of Madagascar was drafted in simple and unequivocal 
terms. It pointed out clearly the categories of prisoners of war 
as being ;"members of organized resistance movements' (paragraph 
1 (a» and "members of organized liberation movements: (paragraph 
I (~». 

67. The Netherlands amendment (CDDH/IIII256) failed to satisfy 
his delegation, although it attempted to widen the scoPe of 
application of arti~le 42 by the use of the term 'members of 
irregular forces';. That formula was open to too wide an inter
pretation to satisfy the purpose sought in article 42. 

68. So far as paragraph 2 of the Norwegian amendment (CDDH/IIT/259) 
was conCerned, he said it was not clear who were the ;:combatants" 
to whom reference was made. It was to be hoped that the term did 
not mean mercenaries, for they had no right to protection, even out 
of humanitarian conside~ations. 

69. Mr. NAVEGA (Portugal) said that the protection of combatants 
captured by art enemy" and of allpersohs participating in armed 
conflicts, was orte of the aims of humanitarian law. 

70. The third Geneva Convention of 1949 clearly reflected the 
desire to guarantee that protection. The object of Protocol r 
was to broaden that protedtionin order to take into adcount 
situations of the kind that had arisen since 1949. 

71. The ICRC text and the amehdments submitted constituted a SOuhd 
base fordis'ctlssion in the Workinp: Group. The different points of 
view expressed by the Yarious delegations concerning certain aspects 
of the application of prisoner'"of"1'lar status showed the complexity' 
of the problem. 

72. In the course of the discussions on article 42, reference had 
been made to the struggle by the peoples of Africa for independerice 
and to their right to protection under humanitarian law. The 
right of the peoples of Africa to self-determination was a funda~ental 
principle which the Portuguese Government had recognized and which 
it was putting into effect. The decolonization of Portuguese 
territories which was in process of being completed was proof of 
that fact. 
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73. The rules of humanitarian law which the Conference was 

proposing to draft should reflect the desire to extend to the 

peoples of all continents more effective protection in case of 

armed conflict. The Portu~uese Government attached great 

importance to the problems of humanitarian law and t~.ir 

appropriate solutions. 


74. Mr. SAMAD (Afghanistan) noted with satisfaction that draft 

article 42 submitted by the ICRC constituted a good basis for 

discussion and work. Paragraph 3, which appeared in the foot"note 

to article 42, should form part of the article" to emphasize its 

humanitarian nature. It would also tend to define more specifi~ 


cally the new categories of prisoners·~·of··war to be protected. 


75. Afghanistan" one of the first States to fight for independence 

and for freedom from foreign domination,; had pledged to extend its 

moral support and sympathy to all peoples assertins their right to 

self-determination. 


76. f1any peoples had fought for their independence. with success. 

But many others were still fight ins for their liberation from 

colonial or foreign domination. and the prisoners were not 

covered by prisoner-of·,war status. 


77. It was to be hoped that, thanks to the proposals which had 

been made, the Conference would succeed in extending the legitimate 

rights contained in article 42 to that new category of prisoners of 

war. 


78. Mr. SABEL (Israel) said that the distinction be'tween lawful 

combatants and~ unlawful combat"tnts was the leq;al and practical 

basis upon which the status of prisoner-of~war was founded. 


79. That status as defined in the Conventions was perhaps one of 
the greatest achievements of international humanitarian law. By 
recognising such status a State krtowin~ly and willingly renounced 
any right it might have to prosecute or punish combatants for 
lawful combat and other acts other than war crimes, acts which 
otherwise might be regarded as crimina.l offences. - The Detaining 
Power thus accepted the inviolability of the prisoner of war from 
prosecution for acts of violence committed in lavJful combat against 
its citizens or its property. 

80. Th2 question vlhich every State had to ask itself was to whom 
and in vhat circumstances was it willing to grant such inviolability. 
States had agreed to grant prisoner·of-·war status to members of the 
armed forces of other States with which they were in conflict. All 
other persons or (';roups claiming immunity under the third Geneva 
Convention of 1949 must establish that they were in a position to 
respect, and were respectin~ the rules of humanitarian lawi they 
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must distinguish themselves from civilians by carrying their arms 
openly or wearing distinctive uniforms or signs. When they failed 
to do so the civilians would be the ones to suffer. Such other 
persons when actin~ in violation of the laws of warfare and aiming 
their attacks against civilians or civilian objects could not 
possibly be entitled to the status or privileged combatants. In 
that respect the accumulated acts of such groups or persons 
illuminated the practice of the group as a whole irrespective of 
any declarations that might be made in the name of the ~roup. 

81. Any person who was not a member of the armed forces and who 
wished to enjoy the rights of members of armed forces must; by his 
actions and bearing, have shown that he was acting as a lawful 
combatant, observing the laws of warfare and distin(!,uishing himself 
from civilians. The political aims and declarations of such 
persons could not of themselves be of relevance and make them 
eligible for immunity~ unless they themselves had demonstrated 
by their actions that they complied with the laws of warfare. 

82. The Committee had drafted provisions prohibiting any form of 
attack or terror against civilians or civilian objects. It would 
be strange if; at the same time~ it decided to grant a privileged 
status to groups and to persons who might have decided to devote 
their energies to fighting against those selfsame civilians and 
civilian objects. 

83. The conditions laid down by article 42 must therefore be 
respected. To alleviate them no matter by how little would 
constitute a grave blow against humanitarian law. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE THIRTY-SIXTH MEETING 

held on Monday, 24 March 1975, at 10.15 a.m. 

Cbairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDHIl) (continued) 

Draft Protocol I 

Article 42 - New category of prisoners of war (CDDH/l~ CDDH/56; 

CDDH/III/5/Rev.l. CDDH/III/ll. CDDH/III/28, CDDH/III/73. CDDH/III/94, 

CDDH/III/95, CDDH/III/209. CDDH/III/253, CDDH/III/256, CDDH/III/257. 

CDDH/III/258, CDDH/III/259) (continued) 


Article 42 bis - Protection of prisoners of war (CDDH/III/77. 

CDDH/III/254 and Corr.l, CDDH/III/260) (continued) 


Article 42 ter - Persons not entitled to prisoner-of~war status 

(CDDH/III/254) (continued) 


1. Miss BOA (Ivory Coast) said that the members of national 
liberation movements risked their lives to defend their right to 
self-determination, while certain Powers waged wars of territorial 
expansion and fought for so~called ideological and often barely 
acceptable reasons. Some peoples enjoyed the right to self 
determination from birth as a!'l undisputed heritage; meanwhile 
other peoples remained under alien, racist and colonialist domina
tion and had to fight in order to become their own masters. The 
racist Powers. in their concern for the well-being of their own 
people and the preservation of what was usually called their 
civilization~ did not always commit their own armed 'forces but 
instead hired the services of people who had nothing to lose and 
everything to gain by armed conflicts. Such mercenaries would do 
anything to get rich quickly and had no qualms about pillaging 
towns and villages and wiping out their inhabitants. 

2. Yet, some delegations, on considering the Malagasy amendment 
(CDDH/III/73) had asked, or even demanded, that mercenaries should 
receive the same protection as members of national liberation 
movements. Her delegation was unable to understand what meaning 
was to be attached to the idea of a njust war l1 which was put forward 
in support of that request. 

3. Some delegations had said that national liberation movements 
did not have the same characteristics as the regular armed forces 
of the developed countries. But how could the national liberation 
movements, under pressure as they were from 'all sides and often 
forced to adopt guerrilla tactics, possess regular armed forces 
with the resources at their disposal? 
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4. Her delegation whole-heartedly supported the Malagasy amendment 
(CDDH/III/73)~ which proposed that members of organized national 
l~beration movements engaged in armed struggle where peoples 
exercised their right to self~determination should be considered to 
be prisoners of war. Her delegation could not agree that 
mercenaries should enjoy the same status as members of those 
movements. It must be borne in mind that the Diplomatic Conference 
had placed liberation movements on the same footing as international 
armed conflicts. 

5. Mr. GIRARD (France) said that article 42 was concerned with 
organized resistance movements and.; when speaking of members of 
those movements, it always made a point of referring to organization 
and responsible command. There was thus a question of terminology 
that ought to be settled, since the term Hmembers of resistance 
movements 1/ covered a number of widely different categories. 

6. To begin with, there were the organized members of resistance 
movements, who stood apart from the civilian population. Such 
fighters were variously called guerrilla fighters. partisans or 
members of Uthe maquisi? That category was expressly protected by 
article 42. 

7. There was another category of great interest to his delegation 
- the underground fighters. They were organized into ilnetworks Ii 
but the important point was that nothing distinguished the~, and 
nothing must di~tinguish them, from the civilian population. 

8. Article 2 of The hague Regulations of 1907 respecting the Laws 
and Customs of vlar on Land, on the levee en masse~ recognized that 
the inhabitants of a country had the right to resist the invasion 
of its territory by a foreign a!'Illy. He could not see why, if such 
a reaction on the part of any people desirious of defending its 
independence and freedom was recognized to be legitimate, it had 
not also been reco~nized that the same basic relation might Dccur 
during an occupation and take the form of action by individual 
patriots, Fortunately. need for it had not arisen everywhere, but 
those countries which had known it - Belgium} France, the 
Netherlands, Norway, Yugoslavia. to mention only Europe - had 
immortalized in stone the names of tllOSC; civilians who had died 
without revealing the slightest information about their network and 
who had embodied the very soul of their nation. Those countries 
had placed the ashes of those underground fighters in their 
Pantheons. 

9. His delegation diOnot think that man's sense of honour had 
changed over the ages. Some centuries earlier, the Sultan Saladin, 
on seeing that his adversary, Richard the Lion Heart, had had his 
horse killed under him and was fighting on foot; had sent him one of 
his own horses. Time had not corroded that chivalrous respect for 
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the adversary. The Conference could not disregard civilians who~ 
in a conflict between States, refused to allow their country to be 
occupied by an alien army. If such civilians were excluded from 
the scope of article 42~ they would in effect be outlawed. The 
Norwegian representative had aJpreciated the problem, and the 
French delegation fully endorsed his proposal for broadening the 
basic guarantees offered by the Conventions. His delegation 
wondered whether it would not be possible to go even further and 
to accord at least prisoner-of-war treatment, if not prisoner-of
war status, to resistance fighters who, when captured, had found 
honour in silence. His delegation associated itself with the 
Belgian delegation~ which had ur~ed that such fighters under the 
cover of darkness should~ when capt~red, enjoy the right to propose 
judicial safeguards. It was convinced that it would be possible 
to find a solution on those lines. His delegation would certainly 
be unable to accept any arrangement under which those resistance 
fighters would be handed over defenceless to the firing squad. 

10. Mr. DAMDINDORJ (Mongolia) said that, in his view, article 42, 
which introduced a new category of prisoner of war was of great 
importance~ as was evident from the numerous amendments and observa
tions submitted by members of the Corrmittee. The statements made 
had shown that delegations were adopting a realistic attitude, 
since they had urged that article 42 must take account of facts and 
of the new situation. The proposed amendments were worthy of 
careful consideration, particularly those of the Democratic Republic 
of Viet-Nam (CDDHIIII/253), Foland (CDDHIIIII94), Nadagascar 
(CDDH/III/73) and Norway (CDDH/III/259). Those amendments could 
improve the ICRC text, which formed the basis of the discussion, 
and the Working Group should take them into consideration when 
drafting the article. His delegation shared the view of the 
Ukrainian delegation that the provisions of article 42 were not 
applicable to persons who committed crimes against humanity, 
particularly mercenaries who were intent on undermini~gworld peace. 
The Conference should grant a respectful hearing to the representa
tives of peoples who had undergone the horrors and atrocities of 
,alien domination and the experience of those peoples should serve 
as a basis for the drafting of humanitarian law. 

11. Mr. KUSSBACH (Austria) said he would confine himself to 
general comments, though he might find it necessary to speak again 
later and to submit proposals to the Working Group. 

12. His delegation attached great importance to the protection of 
the armed groups referred to in article 42. The political events 
of the past twenty-five years in certain parts of the world, which 
could be described as the historic process of decolonization 
demonstrated the relevance of that problem. It should, however, 
be stressed that what was called Hguerrillali warfare was not 
confined to the kind of warfare referred to in paragraph 2 of 
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article 1 of draft Protocol I, nor to civil wars; rather it was an 
extremely widespread method of combat 1 which had often been used in 
the past in international conflicts and would lose none of its 
significance even when the transitional period of decolonization 
was over. Military experts recognized that guerrilla warfare 
could sometimes be the most Guitable method of combat for small 
armies fighting against adversaries of far greater strength. 
Indeed, that method could seriously jeopardize military successes 
achieved during open combat on the battlefi~ld. His delegation 
therefore shared the view of the Finnish delegation that the 
referenc~ to wars of national libe~ation in paragraph 2 of article 1 
of draft Protocol I was sufficient to ensure that the provisions of 
the entire Protocol, including article 421 applied to that kind of 
armed conflict. ConsequentlY1 the inClusion of a reference to wars 
of national liberation in article 42~ as proposed by the ICRC 1 no 
longer seemed necessary. It was also conceivable that a national 
liberation movement might have a regular army using traditional 
methods of combat; and it would moreover be preferable not to give 
the impression that the scope of article 42 was more or less 
restricted to wars of national liberation. 

13. With regard to the wording of the article 42 proposed by the 
ICRC 1 his delegation would suggest that the words Horganized 
resistance movements ll in paragraphs 1 and 2 should be replaced by 
the words lIorganized armed groupsii~ because the article dealt with 
armed forces or groups rather than with movements whose legitimacy 
lay in the nature of their struggle. The words I;organized 
resistar:.ce movements" restricted the scope of the article in a way 
which was neither necessary nor indeed desirable. 

14. With regard to the conditions to be fulfilled~ his delegation 
would prefer to speak of hcombat operations ii ra.ther than IImilitary 
operations 1 

, since they were not always military operations in the 
traditional sense of the term. It would also like paragraph 1 (b) 
to include some such wording as that proposed by the United States 
and the United Kingdom delegations in 'amendment CDDH/III/2571 which 
read: "by carrying arms openly or by a distinctive sign 
recognizable at a distance or by any other equally effective means;;. 
The Committee should always take care to make a clear distinction 
between civilians who did not participate in the fighting and other 
persons, even if that distinction wa~limited to the actual time 
when the fighting in question was taking place. Like the Swedish 
delegation 1 his delegation was anxious that there should be precise 
definition of the beginning and the end of the period during which 
it was obligatory to make that distinction. The Working Group 
should find a satisfactory answer to that question, since it was 
important to ensure the complete protection of the civilian 
population. 
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15. In the case of the condition Get out in paragraph 1 (~)~ his 
delegation considered it advisable to use the wording of para
graph 2 (d) of Article 4 of the third Geneva Convention of 1949J 
which referred in more general terms to "the laws and customs of 
war':. The Hague Regulations might also be mentioned. The United 
States and United Kingdom amendment CDDH/III/257 would also be 
acceptable. 

16. The ICRC text provided an excellent starting point for the 
discussions in the Working Group. It could be further improved by 
including the useful suggestions contained in the amendments 
proposed. In particular, his delegation wished to congratulate 
the sponsors of amendment CDDH/III/260 proposing an article 42 bis. 
Though it supported the ideas behind that amendment, his delegation 
thought that its paragraph 1 should be based on Article 5 of the 
third Geneva Convention. 

17. LastlY3 the Austrian delegation wished to associate itself 

with those delegations which had expressed reservations about the 

expression liirregular forces 11 3 since the adj ective VYirregular il had 

a derogatory sense and should not be used in the present context. 


18. The CHAIRMAN announced that the South West African People's 

Organization (SWAPO) wished to co-sponsor amendment CDDH/III/73. 


19. Mr. ZAFERA (Madagascar) said that the series of amendments 
and the number of speakers proved that article 42 was one of the 
most important in draft Protocol I. The Malagasy amendment 
(CDDH/III/73) differed from the ICRe text in that it omitted the 
condition appearing in paragraph 1 (b). As had been pointed out 
by several delegations, particularly--that of the Dem'ocratic Republic 
of Viet-Nam~ in the armed struggles waged by peoples fighting for 
freedom and self-determination; the will of all the people was 
committed to the fight: consequently, their armed forces could not 
be likened to an army in the traditional sense of the word. On the 
other hand 3 his delegation had retained paragraph 1 (a) and (c) of 
the IeRC text3 but wished to make it clear that mercenaries could in 
no circumstances benefit from the provisions of article 42, since 
their criminal activities were such as to exclude them from being 
placed on the same footing as members of liberation and resistance 
movements. 

20. With regard to the deletion of paragraph 1 (b) which had been 
advocated by several speakers, his delegation regretted that the 
sponsors of amendments CDDHIIII/256 and CDDHIIIII257 had used the 
vague expression Hirregular forces", since it was open to many 
different interpretations 3 and had seen fit to retain the unrealistic 
condltion of the bearing of a distinctive sign or of carrying arms, 
the violation of which would, moreover entail forfeiture of the 
status of prisoner of war. Those amendments were in contradiction 
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with article 1, paragraph 2 of draft Protocol I, as adopted by 
Committee I at the first session, and they would tend to encourage 
a certain category of criminals to the detriment of the members of 
liberation movements. For the same reasons, his delegation 
reserved its position with regard to the amendment CDDH/III/95. 
In addition, it rejected the proposals in amendment CDDH/III/209 
which excluded national liberation movements and introduced a 
formula which his delegation did not consider adequate~ namely the 
idea of effective territorial jurisdiction. 

21. Other delegations, in particular those of Norway and the 
Democratic Republic of Viet-Nam" had taken a constructive attitude 
in their amendments to article 42. 

22~ He might have occasion to speak later on the question of 
adding an article 42 bis and an article 42 ter but he wished to 
state forthwith that he found the formulation of certain amendments, 
including in particular amendment CDDH/III/260, unsatisfactory) 
others however, such as amendment CDDH/III/254 and Corr. 1 seemed 
to be useful additions to article 42. He thanked those delegations 
which had supported his amendmentj he also thanked ShlAPO which had 
asked to become a co-sponsor of his proposal. 

23. Mr. LONGVA (Norway) said that he shared the view expressed by 
the Algerian representative that the new text of article 1 of draft 
Protocol I, which had been adopted at the first session by 
Committee I, had, created a new situation and that consequently to 
a large extent the ICRC text of article 42 and many of the amend
ments to that text submitted prior to the adoption of article 1 had 
been overtaken by events. The text of article 42 should fully 
reflect the provisions of the new article 1. It might be asked, 
therefore, whether at present the ICRC draft provided the best basis 
for the discussion of such an important question. 

24. As the United Kingdom representative and the representative of 
Algeria had suggested, the Coromi ttee s.hould also take note of the 
amendments to article 84 and 88 which had 8een proposed by a large 
number of delegations (CDDH/I/233). Although those:amendments 
had not yet been discussed in Committee I, the United Kingdom 
representative had rightly described them as consensus texts. 

25. In the view of the Norwegian delegation, the new text of 
article 1 of draft Protocol I and the proposed amendment to 
article 84 (CDDH/I/233) provided the framework within which the 
problems raised in article 42 had to be discussed. There was no 
need in the context of article 42 to reopen questions which had 
already been solved in the new article 1, for which Norway had voted 
at the first session, or in the amendments to articles 84 and 88, 
which were co-sponsored by his delegation. He considered the 
amendments to articles 33, 35, 41 and 42 submitted by his delegation 
as a logical consequence of the new article 1, and of the proposed 
amendment to article 84 (CDDH/I/233). 
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26. With regard to the amendments to article 42 proposed by 
Madagascar (CDDH/III/73) and by Pakistan (CDDH/III/ll») and the 
amendment to article 41 submitted by Ghana (CDDH/III/28), his 
delegation considered that even though they had been submitted 
prior to the adoption of the nuw article 1, a=.l those texts 
contained important and valuable elements which 3hould be taken 
into consideration by the Working Group. The interests those 
proposals purported to regulate were covered by the amendments 
s~bmitted by his delegation. The view expressed by the representa
tive of Lesotho fully conformed with those of his delegation. 

27. In accordance with new artiGle 1 of draft Protocol I, 

article 42 of draft Protocol I should apply in two situations: 

first, in interstate conflicts~ and secondly, in armed conflicts 

in which peoples were fighting against colonial domination and 

alien occupation and against racist regimes in the exercise of 

their right to self-determination. It followed that contrary to 

what certain delegations had maintained,article 42 did not apply 

to armed conflicts not of an international character. 


28. Article 42 should be applied equally within the whole 
material field of application of the 1949 Geneva Conventions and 
Protocols as laid down in new article 1 of draft Protocol I. 
vmile his delegation fully recognized the urgent need to provide 
members of regular armies and members of guerrilla units equal 
protection under the third Geneva Convention of 1949 in armed 
conflicts in which peoples were fighting against colonial domina~ 
tion and alien occupation and against racist regimes in the 
exercise of their right to self-determination, that need was not 
limited to such conflicts as certain amendments seemed to pre
suppose. Guerrilla combat situations might equally well occur 
in interstate conflicts and notably in cases of military occupation 
of the territory of one State uy another Statb. In that respect 
he fully endorsed the statements made by the French and Belgian 
representatives, two countries with the same historical experiencb 
as Norway. He had nothing to add to the description of guerrilla 
combat situations given by the representatives of Belgium, and he 
emphasized and endorsed the remarks concerning clandestine 
resistance movements mado by the representative of France. He had 
noted with satisfaction the positive attitude towards the Norwegian 
proposal (CDDH/III/259) expressed by the representatives of Belgjum 
and France. 

29. With regard to the remarks made by the United Kingdom 
representative, his delegation wished to make it clear that its 
proposed amendment to article 41 (CDDH/III)259) was in no way 
intended to narrow the definition of the armed forces of the party 
to the conflict as provided fo~ in existing international law. 
His delegation would welcome any proposal that might be made to 
improve the drafting. 
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30. Referring to the proposed amendment to article 84 
(CDDH/I/233), he pointed out that in accordance with that proposal 
the Geneva Conventions and Protocol I, and hence article 42, would 
apply in the relation between a High Contracting Party and an 
authority representing a peop12 engaged again:;t a High Contracting 
Party in an armed conflict of the type referred to in paragraph 2 
of new article 1 of draft Protocol I, only to the extent that such 
an authority had addressed a unilateral declaration to the 
depositary of the Geneva Conventions undertaking to apply the 
Conventions and Protocol in relation to ~hat conflict. Further
more, in accordance with the structure of the Conventions and 
draft Protocol I, a resistance movement in occupied territories 
would be able to claim protection under article 42 only to the 
extent that the Party to the conflict to which it belonged had. 
ratified the Conventions and Protocol I. A claim for prisoner
of-war status under article 42 would therefore always have to be 
based on a commitment to apply the Conventions and Protocol I. 
His delegation could not accept the view put forward during the 
general debate that such a commitment should create an assumption 
that it would be honoured only if made by a certain category of 
combatants, while the quite opposite assumption would have to be 
maintained in relation to other categories of combatants. He was 
compelled to consider the incorporation into protocol I of such 
discriminatory assumptions as a reappearance of the medieavai 
"just war ii doctrine. 

31. Referring ,to another element contained in the amendment to 
article 84 (CDDH/I/233) namely that lithe Conventions and the 
present Protocol are eq~a:ly binding upon all Parties to the 
conflict", he pointed out tbat the 1CRC draft of article 42 and 
several of the amendments did not reflect that'fundamental 
principle - a principle which was a reflection 6f the very basis 
of the implementation of international humanitarian law applicable 
in armed conflicts, namely the equality of the Parties to the 
conflict as far as humanitarian protection was concerned, and 
hence their reciprocal interest in the implementation of 
humanitarian rules. 

32. The discrimination between the parties to the conflict in 
guerrilla combatant situations, as laid down in 1CRC draft 
article 42 and in many of the amendments, did in the view of his 
delegation amount to an erosion of, that fundamental principle of 
equality in humanitarian protection, and, hence, to an erosion of 
the very basis for the implementation of humanitarian rules in 
armed conflicts. Such a development would not only affect 
captured combatants but even more the civilian population. His 
delegation had been surprised to bear it repeatedly submitted that 
such discriminatory treatment against members of gUerrilla units 
was necessary in order to compel them to distinguish themselves 
from the civilian popula~ions and hence to guarantee the civilian 
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population immunity against attack. In the view of his delegation 
that proposition was based on an incomplete and hence inadequate 
analysis of" the problem at hand. Since in guerrilla combat situa
tions - as in other situations of armed conflicts - only a recip
rocal interest in the implementation of the rules could guarantee 
their application, what was at stake was whether or not one wished 
humanitarian rules to apply at all in guerrilla combat situations. 
Any form of discrimination would disturb the fragile equilibrium on 
which the application of humanitarian law was based~ and might 
hence entail an escalation of violence and counter-violence, the 
final victim of which would necessarily be the civilian population. 
The Norwegian proposals relating to articles 333 35~ 41 and 42 
should therefore be considered as an attempt to protect all war 
victims in guerrilla combat situations~ and~ first and foremost, 
the civilian population. 

33. The Norwegian delegation did not claim to have found the 
pe~fect solution to the problem at hand, "and it was grateful for 
the constructive comments made by a number of delegations and in 
particular the positive comments made by the representatives of 
Algeria, Belgium, Finland, France, Madagascar~ Mongolia, Sweden and 
the Union of Soviet Socialist Republics. 

34. In reply to the question asked by the representative of 
Nigeria at the thirty-fifth meeting (CDDH/III/SR.35) he said that 
while the Norwegian proposal relating to article 41 (CDDH/III/259) 
contained several provisions relating to the organization and 
discipline of armed forces, it left the question of the recruitment 
of their members open. He would like to recall that the third 
Geneva Convention of 1949 provided for the prosecution and punish
ment of, and even for death sentences against, prisoners of war for 
crimes committed before capture, provided that certain minimum 
guarantees relating to penal procedure were safeguarded. His 
delegation would have to reserve its position regarding any 
proposals for the prohibition of certain means of recruitment of 
military personnel and for penal sanctions against such military 
personnel until they had been submitted and his delegation had had 
the occasion to study them. However, the Norwegian delegation 
shm'ed the concern that had been expressed about the problem of 
mercenaries, since their activities might amount to a threat to 
international peace and security, particularly in developing 
countries, and above all in Africa. His Government would therefore 
lend its support to any constructive effort to eliminate such 
threats. 
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35. Mr. BIDI (Observer 3 Panafricanist Congress-PAC) said that 
liberation movements were grateful that the world had finally 
decided to take them into account in discussions ort the laws of war. 
They had lived and fought in conditlons of inequality and 
discrimination on the battlefield. It was because the world had 
ceased to turn a blind eye and a deaf ear to their unacceptable 
situation that liberation movements could note with satisfaction 
their inclusion in humanitarian law applicable in armed conflicts. 
Those movements firmly believed that the present discussions, 
particularly of article 42 cf draft Protocol I~ would do away with 
the existing inequalities between them and their adversaries. 

36. Humanitarian law must not give the impression that it sought 
to perpetuate the inequality and discrimination that invariably 
attended any war of national liberation. Those movements had not 
only scrupulously observed the 1949 Geneva Conventions but had also 
complied with the letter and spirit of the provisions on prisoner
of-war status, even when their adversaries had adamantly refused to 
reciprocate. The colonial and racist regimes which enjoyed the 
respect for international humanitarian law shown by the liberati6n 
movements, while they themselves inflexibly refused to do likewise, 
had pointed out that no international legal instrument made any 
mention of liberation movements. It was for that reason that 
those movements demanded their clear-cut and categorical inclusion 
in the Geneva Conventions and the two Protocols, so as to preclude 
any possibility of confusion and misinterpretation on the part of 
the other parties to colonial conflicts. His delegation viewed 
with serious apprehension such phrases as "irregular forces". The 
rigidity and strictness of the conditions laid down in article 42~ 
particularly in paragraph 1 (b) of amendment CDDH/IIII257, had 
dangerous implications, The-"wrlc knew only too well the 
difficulties facing national liberation movements inth~t regard 
and the Committee had heard numerous statements on the subject by 
various delegations, notably on the concrete problems of logistics 
that were part and parcel of the life and struggle of those ~ove
ments. Those difficulties, in turn, dictated the movements, 
tactics and pattern of fight5_ng. Experience showed that a national 
liberation movement's proper conduct of individual battles, or of 
the whole war, did not necessarily prejudice the situation of the 
civilian population. On the contrary~ it was invariably the 
adversary that resorted to cruel and indiscriminate actions against 
the civilian population when it failed to achieve its objectives of 
crushing the liberation movement. At any rate, no national 
liberation movement could survive were it not for its demonstrable 
concern for the civilian population. If those movements dis
regarded the requirements of organization and discipline, and 
respect for the Geneva Conventions, they would not be represented 
at the present Conference. 
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37. Mr. NYATHI (Observer~ Zimbabwe African People's Union - ZAPU) 

said that his delegation also attached great importance to 

article 42. He was speaking on behalf of the six million Africans 

whose c04ntry was the victim of a most barbarous colonial war. 

The article was not just one more vague theoretical exercise. It 

had a practical meaning in terms of innocent lives lost in the 

struggle for self-determination and national liberation~ against 

colonial domination and racial discrimination. 


38. His delegation hoped that the final version of the article 
would provide much-needed protection for those who had been captured 
in an international armed conflict~ 1,<lhile at the same time it 
reflected a true compromise between the several views expressed by 
the various delegations at the Conference. Since the first day of 
occupation by the colonial regime) his country had been subjected 
to a systematic campaign of expropriation of land. The richest 
and best agricultural land, the mining areas and all the urban 
centres had been set aside by decree for the Europeans 3 the Africans 
having no right to mm~ purchase or use ~and. Five per cent of the 
population (the Europeans) owned 55 per cent of all the land and 
95 per cent (the Africans) owned only 40 per cent the remainder 
being kept as a natural reserve. When the African farmers had 
demanded their land back, the colonial r~gime had responded by 
bombardment of villages and destruction of crops. 

39. He went on to describe the severity of the regime imposed on 
the Africans, who were condemned to forced labour. They had had no 
alternative but to take to arms. He had some reservations regardin€ 
article 42, paragraphs 1 and 2. Persons fighting for self 
determination should also be taken into account. He approved of 
the foot'~note to artic Ie 42, proposed by the ICRC, and also 
amendment CDDH/III/253 submitted by the Democratic Republic of 
Viet-Nam. His delegation likewise supported amendments 
CDDH/III/259, submitted by the delegation of Norway, and CDDH/III/73! 
submitted by the delegation of Madagascar. His delegation endorsed 
the arguments advanced by the delegations of Algeria, the Union of 
Soviet Socialist Republics and the Ukrainian SSR. The Norwegian 
representative's statement had been brilliant, but he did not 
understand what was meant by "irregular forces". Were those cases 
of occasional mobilization and demobilization? Or were they 
mercenaries claiming prisoner-of-war status while they fought soley 
for ignoble causes of selfishness and greed? 

40. Finally, he could not accept the discriminatory elements 
contained in paragraph 3 of amendment CDDH/III/257. 
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41. Mr. MASANGOMAI (Observer~ Zimbabwe African National Union 
ZANU) said that his delegation attached the greatest importance to 
the issues under discussion, namely articles 42, 42 bis and 42 ter 
of draft Protoco-l I. His organization was engaged in an armed-
struggle against colonialism and racism~ in the exercise of his 
country's right to self-determination, and had always maintained 
that freedom fighters should be treated as prisoners of war when 
captured. A prisoner of war was not a criminal, but an enemy no 
longer able to use his weapons) and who should be humanely treated. 
In 1974, the United Nations had adopted a resolution calling upon 
the white racist minority Governments to treat captured freedom 
fighters as prisoners of war. But on 29 January 1975 a court in 
Salisbury had sentenced freedom fighters to death; three had been 
hanged. Since 1967 the regime had hanged over twenty freedom 
fighters. 

42. The racist regime argued that national liberation movements 
were not covered by the Geneva Conventions or by customary inter
national law. Nevertheless, and even when the law in force did not 
apply, the individual remained under the protection of the principleE 
of international law and the dictates of the public conscience. 
The status of captured freedom fighters should be set out 
specifically and unambiguously in draft Protocol I, in the spirit of 
the United Nations resolutions and Charter. There should be no 
protection whatever for mercenaries, for the latter were merely 
hired assassins and murderers greedy for money. 

43. He disagreed with amendment CDDH/III/257~ submitted by the 
United States and United Kingdom delegations~ and with CDDH/III/256~ 
submitted by the delegation of the Netherlands~ by reason of the 
term ilirregular forces". Amendments CDDH/IIII73~ submitted by the 
delegation of Madagascar. and CDDH/III/254, submitted by the 
delegation of the Democratic Republic of Viet-Nam, were satisfactory: 
as also amendment CDDH/III/259 submitted by the delegation of Norway. 

44. Paragraph I (b) of article 42 of draft Protocol I submitted by 
the ICRC~. under which members of resistance movements must "disting
uish themselves from the civilian population in military operations"! 
was totally unrealistic and revealed a failure to understand the 
positive nature of wars of national liberation. Oppressed peoples 
took to arms agains.t colonialists and racists. Guerrilla fighters 
were the vanguard of the people: they could not be distinguished 
from the latter. on which they depended constantly~ especially for 
food. Guerrilla warfare, therefore, was very different from 
conventional combat. It was not easy to make a distinction between 
freedom fighters and the people. Popular freedom fighters were 
poorly armed and equipped - they could not afford the luxury of 
uniforms and emblems. The Conference should take into account the 
concrete realities of the present day. His delegation therefore 
called for the deletion of paragraph I (~) of article 42. 
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45. Regarding the amendment submitted in CDDH/III/260~ he had 
misgivings about the second sentence of paragraph 1 of 
article 42 bis;:iSuch protection shall cease only if a competent 
tribunal determines that such person is not entitled to the status 
of prisoner of war". International law should prevail in order to 
avoid tendentious judgements. That sentence should therefore be 
deleted. His delegation supported article 42 ter as given in 
amendment CDDH/III/254 submitted by the delegation of the 
Democratic Republic of Viet-Nam. 

46. The CHAIRMAN declared that the discussions, in which fifty-, 
seven speakers had taken part, was closed. He proposed that the 
amendments, accompanied by comments~ be sent back to the Working 
Group. 

It was so decided. 

The meeting rose at 11.35 a.m. 
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SUHNAHY RECOhD OF THE THIR'I\Y-~SEVENTH r,'IEETING 

held on Friday, 4 April 1975) at 10.30 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF DnAFT PROTOCOLS I AND II (CDDE/l) (continued) 

Draft Protocol I 

Article 48 bis - Protection of the natural environment 
(CDDHIIIII27 6) 

Article 48 ter (CDDH/III/276) 

Article 33, paragraph 3 - Basic rules (CDDH/III/277) 

Draft Protocol II 

Articl~ 28 bis - Protection of the natural ~nvironment 
(CDDH!IIrl282) 

1. The CHAIRMAN suggested that the vote on articles 48 bis, 
48 ter and 33" paragraph 3, of draft Protocol I and article 
28 bis of draft Protocol II should be deferred, since some 
delegations wished to reflect on the questions dealt with in 
those articles and to consult their Governments. 

It was so agreed. 

Draft Protocol II 

Article 24, paragraph 1 - Basic rules (concluded) 

Article 25 - Definition (concluded) 

Reaffirmation of approval 

2. The CHAIRMAN recalled that the article 24, paragraph 1, and 
article 25 of draft Protocol II had been approved ad referendum 
at the first session of the Conference, before Committee I had 
considered the field of application of draft Protocol II. Since 
Committee I had now taken a decision on that subject, he had 
decided to allow delegations time for the possible submission of 
amendments to article 24, paragraph 1, and article 25. No 
amendments had been submitted, however, so both articles could 
presumably be regarded as having been finally approved. 
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3. Mr. DIXIT (India) said that the Committee should reconsider 
the articles in question~ which, in his view, had received only 
preliminary consideration at the first session. Moreover, some 
of the articles 'of draft Protocol II had meanwhile been amended, 
and that in itself would justify a fresh look at article 24, 
paragraph 1 and article 25. 

4. The CHAIRMAN pointed out that he had given delegations one 
week in which to submit amendments but that none had been 
forthcoming. Since the articles had been considered at the 
first sesmon, he hoped that the Indian representative would not 
press for their reconsideration. He suggested that the 
Committee should regard both articles as having been approved. 

IIIt was so agreed.

Draft Protocol II 

Article 242 paragraph 2 - Basic rules (CDDH/III/278) (concluded) 

Article 26 ~ Protection of the civilian population (CDDH/IIIJ36~ 
CDDH/III/279) (concluded) 

Article 26 bis - General rotection of civilian objects 
CDDH/III/2 0 concluded 

Article 28 ~ Protection of works and installations containin 
dangerous forces CDDH/III/3 ~ CDDH/III/2 1 concluded 

Article 28 ter (CDDH/III/278) 

Article 29 - Prohibition of forced movement of civilians 
(CDDH/III/220; CDDH/III/283) (concluded) 

Texts proposed by the Working Group (CDDH/III/275) 

5. The CHAIRMAN invited the Committee to vote on the texts of 
article 24, paragraph 2 (CDDH/III/278), article 26 (CDDH/III/279), 
article 26 bis (CDDH/III/280), article 28 (CDDH/III/36, CDDHiIII/281). 
article 28 ter (CDDH/III/278) and article 29 (CDDH/III/220, 
CDDH/III/28~ as submitted by the Working Group. The delegations 
which had submitted the texts placed in square brackets in 
connexion with article 28 ter had signified their intention not to 
press their proposals. A~texts appearing in square brackets 
should therefore be deleted. During the discussions in the 

For the texts of article 24, paragraph 1, and article 25 
as adopted, see the report of Committee III (CDDH/2l5iRev.l, 
annex) 

II 
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Working Group, some delegations had suggested that both articles 

should be deleted. The Committee's first vote would therefore 

relate to that issue. If the articles were not deleted, a 
decision would have to be taken on the manner ~f voting on both 
those texts, which dealt with the same subject. 

The Committee decided by consensus to retain either 

article 24~ paragraph 2 or article 28 tar. 


6. Mr. BAXTER (United States of America») Rapporteur, pointed out 
that both articles J although presented in a different form, dealt 
with the same subject. The best course would therefore be to 
vote first on article 28 ter) the text of which was furthest 
from the original. If it was approved, there would be no need 
to vote on article 24; paragraph 2. If it was rejected~ the 
Committee would then vote on article 24~ paragraph 2. 

7. Mr. BELOUSOV (Ukrainian Soviet Socialist Republic) said that 

it would be better to vote on each text in turn, beginning with 

article 24, paragraph 2. After the vote on that article~ it 

would be easier for delegations to determine their position with 

regard to article 28 ter. There was no difference of substance 

between the two texts:-tut his delegation would prefer article 24, 

paragraph 2, which was briefer and more comprehensible. 


8. Mr. DIXIT (India) supported that procedure. It was a 

question of two versions drafted by the Working Group dealing 

with a single issue. The Committee should therefore decide which 

form it wished to adopt. 


9. Mr. SCHUTTE (Netherlands) pointed out that paragraph 2 (~) 
of article 28 ter contained a reference to article 26 bis 
(CDDH/III/280);-Which had not yet been put to the vote. It was 
possible that the latter article might be deleted. Since it 
would be difficult to decide on the two articles under consideration 
before a decision had been taken on article 26 bis, a vote should 
first be taken on the latter. 

10. Mr. BLIX (Sweden) agreed. He supported the voting procedure 
proposed by the Rapporteur for article 24, paragraph 2 and 
article 28 ter) because rule 40 of the rules of procedure laid 
down that the Committee should vote first on the amendment which 
was furthest removed from the original proposal. Although there 
was no major difference between the two texts, they were none the 
less not identical. 

11. The CHAIRMAN put article 26 bis to the vote and drew attention 
to the foot-note to document CDDH/III/280: the Committee could 
not take a decision on tht. words HOI' of reprisal l1 at present, for 
it was planned to set up a Joint Working Group of Committees I" II 
and III to consider the subject of reprisals. 
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Artic12/ 26 bis was adopted by 35 votes to 8 2 with 17 
abstentions.- . 

12. The CHAIRMAN put article 28 ter to the v8te, in accordance 
with the procedure suggested by the Rapporteur. 

Article 28 ter was rejected by 24 votes to 42 with 31 
abstentions. 

13. 	 The CHAIRMAN put article 24, paragraph 2 to the vote. 

Article -24 2 pa~,graph 2 was adopted by 50 votes to none, 
with 11 abstentions.

14. 	 The CHAIRl,1AN put article 26 (CDDH/IIII279) to the vote. 

The introduction and paragraph 1 were adopted by consensus. 

The Committee decided by 28 votes to 5~ with 29 abstentions, 
to retain the words placed in square brackets in paragraph 2. 

Paragraph 22 as amended, was adopted by consensus. 

The Canadian proposal (CDDH/III/36) for the deletion of 
paragraph 3 was rejected by 27 votes to 13 2 with 21 abstentions. 

The first ,alternative version of the first sub-paragraph of 
paragraph 3 was adopted by 29 votes to 15 2 with 16 abstentions. 

The second sub-paragraph of paragraph 3 was adopted by 25 to 
13, with 24 abstentions. 

15. The CHAIRMAN said that, in view of the foot,..note to paragr.aph 4 
(CDDH/III/279), the Committee should postpone the vote on that 
paragraph. 

It was so agreed. 

~I For the text of article 26 bis as adopted, see the report 

of Committee III (CDDH/215/Rev.l, annex) 


31 For the text of article 24, paragraph 2j as adopted, see 

the report of Committee III(CDDH/215/Rev.l, annex) 
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Paragraph 5 was adopted by consensus. 

4/
Article 26, as amended J was adopted by 44 votes to none, 


with 22 abstentions 0 


16. The CHAIRMAN invited the Committee to vote on article 28 

(CDDH/III/2S1) . 


~he Canadian amendment (CDDH/III/36) for the deletion of 

article 28 was rejected by 26 votes to 10, with 25 abstentions. 


The first alternative version of para~raph 1 was adopted by 
39 votes to 2, with 22 abstentions. 

The Committee decided by 26 votes to 15" with 21 abstentions~ 
to retain in paragraph 1 the words "even where these objects are 
military obj ectives i~ placed between square brackets. 

Paragraph 2 was adopted by consensus. 

17. The CHAIRMI\!'J suggested that the vote on paragraph 3 should be 
postponed,. since the Committee would have to await the outcome of 
the discussion on the question of reprisals before taking a 
decision. 

It was so agreed. 

Paragraph 4 was adopted by consensuso 

Article 28 was adopted by 43 votes to none, with 21 

abstentions . .2/ 


18. The CHAIRMAN put article 29 (CDDH/III/283) to the vote. 

19. Mr. FRIEDRICH (Legal Secretary) pointed out that the words 

liconvaincues deli in paragraph 2 of the French text should be 

replaced by the words Hcondamn~es pour". 


The Canadian amendment (CDDH/III/220) for the deletion of 
article 29 was rejected by 30 votes to 7, with 25 abstentions. 

il For the text of article 26 as adopted, see the report of 
Committee III (CDDH/215/Revol" annex) 

51 . 8 . - For the text of artlcle 2 \ as adopted, see the report of 
Committee III (CDDH/215/Rev.l, annex) 

http:CDDH/III/SR.37


- 392 CDDH/III/SR.37 

Paragraph 1 was adopted by consensus. 

The Committee decided 2 by 17 votes to l6~ with 33 abstentions; 
to retain ~h~ words placed between square brackets in paragraph 2. 

Paragraph 2~ as amended, was adopted by consensus. 

20. Mr. BAXTER (United States of America), Rapporteur~ suggested 
that the vote on paragraph 3 should be postponed. 

It was so agreed. 

Article 2 0 as amended 2 was adopted by 40 votes to none 2 with 
28 abstentions.6/ 

Explanation of votes. 

21. Mr. WOLFE (Canada) explaining his delegation's vote, said 
that it did not reflect a negative attitude to draft Protocol II 
but rather the fundamental attitude of his delegation, which 
considered that several of the proposed new provisions tended to 
overload the draft Protocol II and at the same time to ~eaken it 
by making it difficult for the Parties to a conflict to apply and 
less acceptable to the Governments. 

22. In particular, some provisions relating to internal conflicts 
would detract from the sovereignty of States and make it harder for 
povernments to restore public order. While it was true that, if 
a Government ratified a Convention, that in itself constituted an 
exercise of sovereignty, however, the point was that if a 
Convention imposed too many restraints in areas toucrhing upon 
sovereign rights, Governments would simply choose not to ratify. 
Furthermore, to insert in draft Protocol II provisions which were very 
similar to those of draft Protocol I~ although they were drafted 
somewhat differently, might lead to conflicting interpretations. 

23. Mr. AJAYI (Nigeria), explaining some of his delegation1s 
negative votes on ~he articles which had just been approved, said 
that, although the scope of draft Protocol II had been defined 
elsewhere in the Protocol, his delegation's view, based on 
experience, was that some of the provisions would tend to limit 
the sovereignty of States in cases of internal conflict. Nevertheless, 
for humanitarian reasons and in a spirit of compromise, it would 
accept draft Protocol II as a whole. 

&/ For the ~ext of article 29 as adopted, see the report 
of Committee III (CDDH/215/Rev.l, annex) 
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24. Mr. GILL (Ireland) said that his delegation's vote should 
not be interpreted as a negative approach to the drafting of 
Protocol II. He shared the misgivings of the Canadian representative 
and; like him, was anxious that draft Protocol II should not be 
overloaded with so many detailed provisions copied from draft 
Protocol I as to make it virtually unworkable. The useful 
considerations that applied to the articles of draft Protocol I 
did not necessarily apply to the corresponding articles of draft 
Protocol II. 

25. Mr. SHERIFIS (Cyprus) said he had voted against the 

deletion of article 29 because of the particular importance his 

delegation attached to certain of its provisions. . The displace

ment of the civilian population was totally unacceptable to his 

delegation~ which maintained that the forced movement of sections 

of the population of any country from their homes and land for 

reasons connected with a conflict, was an inhuman and 

unacceptable practice. Members of the Committee would readily 

understand the reasons for his delegation's position. 


26. Miss AID1ADI (Iran) said that~ in a spirit of compromise, her 
delegation had voted in favour of paragraph 2 of article 24, 
the first alternative version of paragraph 3 of article 25, article 
26 bis and the first alternative version of paragraph 1 of article 28. 
On the other hand, her delegation had voted in favour of the 
deletion of article 29 because it considered it unacceptable that 
the Protocol should include provisions dealing with a state's 
conduct towards its own civilian population. 

27. Her delegation accordingly wished to make reservations in 
connexion with the acceptance of those articles of draft Protocol II: 
such an acceptance could in no circumstances imply any overruling 
of municipal law or of the legal capacity of the State. In her 
delegation's view, municipal and constitutional law contained all 
the provisions necessary to deal with such situations; in the 
event of a conflict between municipal law and the provisions of 
draft Protocol II, municipal law took precedence. 

28. Mr. LONGVA (Norway) said he had voted against the Canadian 
proposals (CDDH/III/36 and CDDH/III/220) for the deletion of 
articles 28 and 29, first because the two Protocols should be as 
similar as possible; and, secondly; because the articles concerned 
dealt with matters of vital importance. Moreover, the argument 
that some of the articles would make it difficult for Governments 
to restore order seemed to him to be entirely without foundation. 

29. Mr. CRISTESCU (Romania) said that the reasons for his 
delegation's negative attitude and abstention in the vote on 
certain articles were the same as those given by the Canadian 
representative. 
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30. . In view of the difference between the internal legal order 
and the international legal order, and between the situations 
obtaining in internal and in international armed conflicts, it was 
clear that the automatic application to internal conflicts of the 
rules governing international conflicts might have untoward 
consequences and lead to violations of municipal law and national 
sovereignty. 

31. Rules relating to non-international armed conflicts should 
be based solely on recognition of, and respect for, a Statets 
sovereign rights within its own territorY9 so far as the 
inhabitants and internal administration were concerned: ~those 
rules should in no circumstances lead to a weakening of.the 
authority of the State or of its right to take all lawful steps 
to maintain public order and to ensure its security and that of 
its nationals. 

32. Mrs. MANTZOULINOS (Greece) said that her delegation wished to 
make certain reservations with regard to the substance of draft 
Protocol II. Its interest in that Protocol arose from its desire 
to supplement the rules of humanit~rian law set out in Article 3 
common to the Geneva Conventions of 1949. Although her 
delegation's position was very similar to that of the Canadian 
delegation 9 it had nevertheless voted against the Canadian 
delegationts proposal for the deletion of article 29 of draft 
Protocol II, because that article dealt with the displacement of the 
civilian population and with the forcible displacement of 
civilians from their own national territory. As a result of 
~ivil war, her country was well aware of the methods used to 
compel sections of the civilian population to leave their 
national terri-cory. 

33. Mr. BLIX (Sweden) pointed out that every rule that was 
adopted and every treaty to which States became Parties, limited 
n3.tional sovereignty to some extent. In the case of internal 
conflicts, some provisions of the International Covenant on Civil 
and Political Rights (United Nations General Assembly resolution 
2200 A (XXI) app2-ied at a higher level, Governments' freedom of 
action was limited by common Article 3 of the Geneva Conventions 
of 1949. At the same time j it had to be remembered that in the 
present case limitations applied not merely to Governments, but 
also to insurgents. His delegation had always favoured similarity 
between the two Protocols, thus avoiding difficulties of 
interpretation. His delegation had accepted shorter formulations 
for the purpose of meeting the concern of those who worried about 
"overloading" draft Protocol I with detailed provisions. He was 
puzzled at the complaint that was now heard about the difficulties 
that would arise in interpretation owing to the differeri~es 
between the draft Protocols. 
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Draft Protocol I 

Article 66 - Objects indispensable to the civilian population 
(CDDH/1 3 CDDH/56; CDDH/III/28, CDDH/III/lOl, CDDH/III/26l, 
CDDH/IlIi264 ) 

34. The CHAIRMAN invited the Committee to consider article 66 

of draft Protocol I, together with the proposed amendments to 

that article. 


35. Mrs. BINDSCHEDLER-ROBERT (International Committee of the 
Red Cross) pointing out that article 66 3 like article 48, pertained 
to protection of objects indispensable to the survival of the 
civilian population, traced a comparative study of ~he provisions 
of the two articles. While article 48 sought to protect objects 
indispensable to the survival of the civilian population against 
attacks by the Party that did not exercise power over them, 
article 66 was designed to protect them vis-a-vis the Party that 
did possess that power - not merely the occupying Party, but, in 
general, any Party and thus the national Government also. 

36. The words used to describe prohibited actions took account 

of the fact that the objects to be protected were in the hands of 

the Party against which it was necessary to protect them, the 

Party which was, accordingly, in a position "to destroy, render 

us~less or remove" them. The words "to attack" were not included 

in draft article 66 because one did not attack what was in one's 

possession. If the words "to ••.. destroy.lt were also~iricludcd in 

ICRC1s proposed article 48, it was for the purpose of citing acts 

which might have been regarded as not constituting "attacks" as 

such, even though perpetrated by the adversary. She had spoken 

in the past tense in connexion with article 4G because it was no 

longer possible to speak of article 66 without taking into 

consideration a~ticle 48 as adopted by the Committee at the 

thirty-first meeting (CDDH/III/SR.31). Thus 3 although in ICRC's 

draft article 48 it was forbidden."to attack or destroy" 

indispensable objects in the possession of the adversary, the text 


;produced 	as a result of the Committee's deliberations forbade not 
only to "attack" and "destroy", but also to "remove" and to "render 
useless" - words borrowed from article 66. Consequently, the 
present text of article 48 covered the cases referred to in article 
66 also. Article 48 accordingly forbade attacks on objects 
indispensable to the survival of the civilian population which were 
in the possession of the enemy whether on national territory or 
on territory occupied by the enemy. It also forbade a Party 
to deny the use of or to exhaust objects in its possession, 
whether on occupied or on national territory. 
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37. In view of that situation~ the Committee would have to make 
a choice between giving up article 66 as submitted in the ICRC 
draft~ or revising article 48~ as accepted by the Committee 3 by 
deleting ~he wo~ds "remove. or render useless~~ A study of 
article 66 made it possible to define more clearly the scope of 
the immunity that the Committee intended to grant to the objects 
in question in relation to the Party in possession of them. 
That question had in fact remained somewhat ambiguous during the 
debate on article 48~ and that ambiguity had limited the scope of 
the rules governing attacks. That limitation would now have 
to be removed by distinguishing between the two rules - those 
relating to attacks and those relating to protection. The for~er 
were to be applied globally, but were also to protect specifically 
those objects indispensable for survival wherever they might be 
in the hands of the adversary; the latter concerned protection in 
relation to the party which was in possession of those objects. 
One way of making such a distinction would be to retain article 66, 
as submitted in the ICRC draft; and to modify article 48 in such 
a way as to respect the concept as a whole. Nevertheless it might 
be useful~ whatever the legal solution adopted by the Committee, 
to review the scope of article 66. 

38. In article 66) the ICRC proposed, for all objects indispensable 
to survival~ total immunity in relation to the party in whose 
hands they were~ whether on occupied territory or on that party's 
national territory. The case of objects on national territory 
constituted an entirely new rule; the case of objects on 
occupied territories was more a question of the development of 
existing rules. Indeed, objects of any kind on occupied territory~ 
and not only those indispensable to survival, were covered by the 
protection laid down in Article 53 of the fourth Geneva Convention 
of 1949~ which forbade the occupying power to destroy them. That 
prohibition, however, was subject to one exception: it did not 
apply "when such destruction was absolutely necessary for military 
operations". Consequently) article 66 extended the protection of 
objects indispensable to survival by abolishing that exception as 
far as they were concerned. 

39. Moreover, the words used indicated that article 66 did not 
affect the right to requisition as understood by the law of 
occupation (Article 55) second paragraph of the fourth Geneva 
Convention of 1949 and Article 52 of The Hague Regulations annexed 
to The Hague Convention No. IV of 1907 concerning the Laws and 
Customs of War on Land). Article 66 would offer an additional 
guarantee with regard to the limits already imposed on the right 
to requisition. 
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40. The reprisals to which reference was made in the second 
sentence of the draft article constituted an extension of the rule 
under Article 33, third paragraph, of the fourth Geneva Convention 
of 1949, applicable in occupici and national territory) according 
to which "Reprisals against protected persons and their property 
are prohibited". The prohibition provided for in article 66 would 
in fact cover all indispensablE objects, no matter in whose 
possession those objects were. 

41. Those conditions indicated that the crux of the problem lay 
in the extension of such immunity to indispensable objects 
located on national territory. Extension of protection to objects 
in occupied territory in relation to the exigencies of the 
occupying Power should not ~rc2ent any difficulty. 

42. Mr. NAMON (Ghana) said that his delegation's comments on 
article 48 of draft Protocol I applied also to article 66. While 
recognizing that the objects referred to in article 66 were indeed 
indispensable to the survival of the civilian population, he thought 
it not entirely rational to provide for their protection~ if 
provision was not also made for access to them. 

43. The delegation of Ghana therefore proposed (CDDH/III/28) 
the insertion of the words " ... and the means of communications, 
such as arterial roads essential to the supply of such indispensable 
objects", in order to take into account the supply of foodstuffs 
to remote areas where they were often conveyed by road. The 
purpose of that amendment was thus to correct an obvious omission 
in draft article 66. Regarding water supply and irrigation works, 
he pointed out that Ghana had a number of dams whic~ supplied not 
only hydro-electric power but also acted as water reserves for 
drinking and irrigation purpos~s~ and which must therefore be 
left intact. 

44. Mr. CASTREN (Finland) said that the amendment submitted by 
his delegation (CDDH/III/I01) consisted in replacing the word 
"namely", in the second line of the ICRC text of article 66, by 
the words "such as?') in order to point out that the list of pro
tected objects indispensable to the survival of the civilian 
population was not complete) and to harmonize article 66 with 
article 48, which had already been unanimously approved by the 
Committee by means, inter alia, of that alteration. It was 
possible that other parts of article 66 could be made to 
correspond with the provisions of article 48, and even that the 
changes made in article 48 rendered article 66 no longer indispensable, 
p~ovided that no doubt subsisted as to the general field of 
application of article 48~ which, as he understood it) covered both 
occupied territories and the national territory. It was the 
function of the Working Group to decide whether article 66 could 
be eliminated. 
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45. Mr. SCHUTTE (Netherlands) noted that in the course of the 
discussions on article 48 by the Working Group) and following its 
approval in its present form, it had become clear that the text of 
article 66 as prepared by the lCRC could not remain unchanged; 
and certain delegations had already suggested its ultimate 
deletion. That was the reason for the amendment which he and two 
other delegations were were introducing (CDDH/III/261). 

46. Section III of Part IV 9 which contained article 66, dealt 
with two different situations. On the ~ne hand proVisions were 
laid down complementary to those ruling the rights and obligations 
of an Occupying Power with respect to persons present on the 
occupied territory. On the other hand, rules were laid down 
governing the relations between a Party to the conflict and 
persons under its own jurisdication within its own territory which 
was not occupied by the enemy. 

47. Both situations were covered by the term "in the power or 
a Party to the conflict". Quoting the ICRC CommentarY3 (CDDH/3), 
he stressed that the simple fact of being on the territory of a 
Party to the conflict or in occupied territory implied that the 
persons concerned were-rn the power of the authorities of the 
Power involved. 

48. Article 65, called "Fundamental Guarantees" dealt with both 
situations at the same time, i.e. both with persons in occupied 
territory who we~e not protected persons under the fourth Geneva 
Convention of 1949, and with the Parties' own nationals, in all 
circumstances. 

49. With respect to article 66) however, a distinction between 
the two situations had to be made, since different conclusions 
might be drawn as to what justification might exist for the 
destruction of the particular objects mentioned in article 66, 
according to whether they were situated in occupied territory or 
in the non-occupied territory of the Power concerned. 

50. The question had already been discussed in the Working Group, 
and the conclusion drawn there was that more explicit clarification 
was desirable. 

51. He referred to the last paragraph on page 3 of the report 
of the Working Group to the Committee (CDDHillli264), which stated 
that the question had been raised in connexion with article 48. 
At the suggestion of the Rapporteur the Working Group had "agreed 
to review subsequently the extent to which the provisions of th~t 
Section I-Section I, Chapters II, III and IV 7 were intended to 
have such an effect within a State's own territory", and had 
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decided that the conclusions of the Working Group be reflected in 

the text in some appropriate way. During the debates in the 

Working Group, distinctions were made between four legal 

situations: 


Ca) the destruction of objects consequent on attack within 

the territory of the adversary not subject to occupation; 


(b) the destruction of objects by way of attack within a 

Power's-own territory subject, however, to enemy occupation; 


(~) the destruction of objects within the territory of 

the enemy held under occupation; 


Cd) the destruction of objects within a Party's own 

territory being not, or not yet, subject to enemy occupation. 


52. In the original ICRe draft the first two situations, the 

destruction b~ way of attack within territory controlled by the 

adversary, were both covered by article 48. 


53. The third situation was covered by both article 66 ofdraf't 

Protocol I and Article 53 of the fourth Geneva Convention of' 1949. 


54. The fourth situation was also covered by article 66. 

55. Article 48, as adopted by the Committee, included the words 
"remove or render useless", which assumed that the prohibitions 
contained in paragraph 2 of that article extended to situations 
where those particular objects were in the power of ,the Party 
carrying out the destruction. That meant that article 48 now 
covered at least the first three legal situations just mentioned. 

56. For article 66 only the fourth legal situation seemed to 
remain, namely the prohibition for a Party to the conflict to 
destroy the objects in question within its own non-occupied 
territory. 

57. The prohibition of reprisals against those objects seemed 
in that respect to be completely purposeless. Moreover 9 the whole 
problem of the rights of a Party to a conflict within its own 
territory called for a dif'ferent approach. 

58. The amendment (CDDH/III/26l), submitted by the Netherlands 
delegation together with the United Kingdom and united states 
delegations, served two purposes. 
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59. First of all~ the sponsors thought it useful to codify 
what had emerged from th~ discussions held in the Working Group, 
namely that any party to a conflict that attacked military 
objectives situated in parts of its own territory which were 
subject to enemy occupation, or in part of a combat zone$ should 
be bound to respect the provisions and prohibitions contained 
in articles 46 to 51 of draft Protocol I. 

60. Draft Protocol I spoke of "the civilian population" without 
drawing a distinction between "enemy civilian populations" and 
the !'own civilian populations" of the party concerned. The 
civilian population as such was entitled to protection, and in 
that respect might be considered as neutral. Everybody knew 
that an Occupying Power was bound~ under the terms of the fourth 
Geneva Convention of 1949, to conform to certain precise and 
restrictive rules with regard to its behaviour towards the 
civilian population and property in the occupied territories. He 
quoted the terms of Articles 53 and 55 of that Convention. In 
order to give the Occupying Power the fullest opportunities of 
observance of the provisions embodied in the relevant Articles of 
the fourth Geneva Convention and of draft Protocol I, it would 
seem appropriate to affirm the applicability of articles 46~ 47, 
47 bis~ 48~ 49 and 50 of draft Protocol I to any Party to a 
conflict extending hostilities to its own occupied territory or 
to the occupied territory of an ally. 

61. He though~ that Section III of Part IV of draft Protocol I 
might be the appropriate place to insert a provision of that kind~ 
since the provisions in that Section were, according to article 63~ 
complementary to Parts I and III of the fourth Geneva Convention. 

62. The second purpose of the amendment which he was submitting 
(CDDH/III/261) was to make clear what still seemed to be an 
ambiguity in article 48. 

63. The insertion of the words liremove, or render useless" 
in paragraph 2 of article 48 (CDDH/III/247), as adopted by the 
Committee, indicated that the provisions of that article should 
be applied in occupied territory by the Occupying Power, but 
that did not solve the question whether those provisions also applied 
to a Party to the conflict within its own non-occupied territory. 
The proposed amendment answered that question. The answer was not 
completely affirmative. The amendment would allow such a Party 
to the conflict to derogate from the prohibition, and especially 
to destroy, remove or render useless foodstuffs and food-producing 
areas, drinking-water supplies and the like, for the purpose of 
denying them to the adverse Party where such derogation w~s 
required by imperative military necessity. That idea was the 
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fruit of the Working Group's discussions, in the course of which 
a considerable amount of support had been given to the theais that 
a State was legitimately entitled to use all the powers at its 
disposal to defend its territory and populations against invasion. 

64. Finally, the proposed amendment did not enter into the 
question whether, notwithstanding imperative military necessities~ 
there were still any limits to the powers of a Party to the 
conflict with respect to its own populations within its own 
territory. Everyone knew that the International Covenant on 
Civil and Political Rights allowed States that were Parties to a 
conflict to derogate from their obligations in time of public 
emergency which threatened the life of the nation, even if only 
to the extent strictly required by the exigencies of the situation, 
and provided that the measures taken were not inconsistent with 
other obligations under international law. In other words, the 
Covenant explicitly assumed the existence of such limits. 

65. It seemed more appropriate to the sponsors of the proposed 
amendment (CDDH/III/261) to consider the question where those 
limits should exactly be drawn in the framework not of article 
66 but of article 65, and consequently either in Committee I 
or in Committee III, depending upon which of the two Committees 
was entrusted with the consideration of that article. 

The meeting rose at 12.30 p.m. 
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SUMMARY RECORD OF THE THIRTY-EIGHTH MEETING 

held .on Thursday, 10 April 1975, at 3.55 p.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

TRIBUTE TO THE MEMORY OF LIEUTENANT-COLONEL KJELL TRYGVE MODAHL, 

MEMBER OF THE NORWEGIAN DELEGATION 


On the proposal of the Chairman, the members of the 

Committee observed a minute's silence in tribute to the memory 

of Lieutenant~Colonel Kjell Trygve Modahl, member of the 

Norwegian delegation 


CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 33 - Basic rules (CDDH/III/290/Rev.l) (concluded) 

Article 34 - New weapons (CDDH/III/291) (conclUdad) 

Article 36 ~ Recognized emblems (CDDH/III/288) (concluded) 

Article 37 - Emblems of nationality (CDDH/III/289) (concluded) 

Article 48 bis ~ Protection of the natural environment 
(CDDH/III/276) (concluded) 

Article 48 ter (CDDH/III/276) (continued) 

Texts proposed by the Working Group (CDDH/III/293) 

1. Mr. FRIEDRICH (Legal Secretary) drew attention to some 
corrections to be made in the French text of the documents under 
consideration. In document CDDH/III/291, the first line 
should read: "Dans l'~tudes la mise au points l'acquisition ... ". 
In document CDDH/III/288, the penultimate line of paragraph 1 should 
read: "ou signaux protecteurs reconnus ... ". 

2. Mr. BLISHCHENKO (Union of Soviet Socialist Republics), 
referring to the first paragraph on page 2 of the Rapporteur's 
report on the work of the Working Group (CDDH/III/293)s suggested 
that a sentence be inserted to indioate that the Working Group 
had decided to postpone further consideration of document 
CDDH/III/GT/42 until the third session. 
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3. Mr. ALDRICH (United States of America), Rapporteur, said 
he thought it would be better if the report referred to the initial 
proposals rather than to working papers; but the question 
could be settled by consultat~on between the USSR representative 
and himself. 

4. Mr. CRISTESCU (Romania) proposed the following alteration 
to the second sentence of the last paragraph on page 1 of the 
Rapporteur's report (CDDH/IIII293): "Several representatives 
wished to have it recorded that they understood the injuries 
covered by that phrase to be :Limited to those which were more 
severe than woul~ be necessary to ren~er an adversary hors de 
combat~" 

It was so agreed. 

5. Mr.~BILGEBAY (Turkey) pointed out that documents CDDH/III/290 
and CDDH/III/291 were dated 9 April 1975, not- 10 April 1975:. as 
erroneously shown in the Rapporteur's report (CDDH/III/293). 

6. The CHAIRMAN invited the Committee to decide on article 33 ~ 
Basic rules (CDDH/III/290/Rev.l, CDDH/III/293). 

Paragraph 1 was adopted by consensus. 

7. The CHAIRMAN. invited the C~)lnmi ttee to decide by a vote 
whether the words in square brackets "and methods of warfare" in 
paragraph 2 should 'be retained. 

The Committee decided by 58 votes to 12 with 7 abstentions, 
to retain those words. 

Paragraph 2, with that change, was adopted by consensus. 

Paragraph 3 was adopted by 57 votes to 4, with 3 abstentions. 

11Article 33, as a whole, as amended, was adopted by consensus.

8. The CHAIRMAN invited the Committee to decide on article 34 
New weapons (CDDH/III/291, CDDH/III/293). 

Article 34 was adopted by consensus.~1 

11 For the text of article 33 as adopted, see the report of 
Committee III (CDDH/215/Rev.l, annex). 

21 For the text of article 34 as adopted, see the report of 
Committee III (CDDH/215/Rev.l. annex). 
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9. The CHAIRMAN invited the Cormnittee to decide on article 36 
Recognized emblems (CDDH/III/288, CDDH/293). 


Article 36 was adopted b:' consensus)l 

10. The CHAIRIVIAN invited the Committee to decide on article 37 
Emblems of nationality (CDDH/III/289~ CDDH/III/293). 


11. Mr. LOPEZ IMIZCOZ (Argentina)~ supported by Mr. HERNANDEZ 

(Uruguay) and Mr. PINEDA (Venezuela) said that the Spanish text 

was not an accurate translation of the original English text. 


12. The CHAIRfllAN said that in that case the Committee 1 s decision 

would be on the basis of the English text. 


13. Mr. FRICAUD-CHAGNAUD (France) pointed out that~ in the French 
tex:t;j :the word "user" should be replaced by the word "utiliser" ~ 
and the word "usage-w by the word "emploi". 

Article 37 was adopted by consensus.~1 

14. The CHAIRMAN invited the Committee to decide on article 48 bis 
- Protection of the natural environment (CDDH/III/276). 

15. Mr. ALDRICH (United States of America), Rapporteur~ referring 
to the note relating to paragraph 2 at the foot of the page, said 
that, in the case of Protocol I, the Committee had adopted other 
articles on reprisals without waiting for the solution of the 
problem of reprisals in general. Logically~ therefore~ the 
Committee should do the same in the case of paragraph 2 of 
article 48 bis. 

16. The CHAIRMAN invited the Committee to decide by vote whether 
it wished to delete the words in square brackets "to such a degree 
as to disturb the stability of the ecosystem" in paragraph 1. 

The Committee decided, by 26 votes to 25~ with 9 abstentions, 
to delete those words. 

11 For the text of article 36 as adopted, see the report of 
Committee III (CDDH/2l5/Rev.l, annex). 

41 
For the text of article 37 as adopted, see the report of 

Committee III (CDDH/2l5/Rev.l, annex). 
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17. The CHI\IRJI'f...l\N put to the vote the words in square brackets 

"health er" in paragraph 1. 


The Committee decided, ;:;y 17 votes. to 8, with 7 abstentions, 

to retain those words. 


Paragraph I, as amended, was adopted by consensus. 

Paragraph 2 was adopted by consensus. 

Article 48 bis as a whole, as amended R was adopted by 

consensus.,2.7 


18. The CHAIRMAN invited the Committee to decide on article 

48 ter (CDDH/III/276). 


19. Mr. SCHUTTE (Netherlands) said that~ following consultation 
with his Government after: the thirty-seventh Pleeting of the 
Committee, his delegation would not be able to support article 
48 ter as proposed by the Working GrQup. He suggested that 
the possibility of improving the article should be examined before 
it was put to the vote in the Committee. For instance, the 
words "designated by appropriate international agencies" might 
be inserted after the words "nature reserves"; or one text might 
refer only to "internationally recognized nature reserves"; or 
again, a combination of both suggestions might be used . 

.20. Furthermore, article 48 ter differed from the other articles 
'in the same Section of draft Protocol Is since it did not prohibit 
attacks on nature reserves but required that they should be 
protected. It was not clear why the drafting differed in that 
manner. It would therefore be useful if article 48 ter could 
be sent back to the Working Group for further consideration. 

21. Mr. PASCHE (Switzerland) agreed with the representativ~ of 
the Netherlands. The present wording raised a number of 
questions which had not been settled: by whose authority were the 
hature~~se~i~~ to be recognized, by what means would they be 
declared to be such I' and so forth. 

22. Mr. ALDRICH (United States of America), Rapporteur, said that 
he was not responsible for the drafting of article 48 ter, and 
that he could see certain problems with the text. If the Committee 
considered that the article should be sent back to the Working Group, 
he would be prepared to schedule a meeting before the Committee 
finished its work. Alternatively, it could be taken up again at 
the third session. 

51 For the text of article 48 bis as adopted, see the report 
of Committee III (CDDH/215/Rev.l, annex) 
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23. The CHAIRMAN said that the Committee had the choice of either 
voting or not voting on that article. 

24. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that he understood the concern of some delegations, particularly 
those of Switzerland and the Netherlands. Certain comments had 
been made on the article both in the Working Group and in the 
Committee~ especially in connexion with the "publicly recognized" 
character of the sites. What qualifications were necessary for 
nature reserves to be publicly recognized and declared as such? 
In the circumstances s the words "publicly recognized" were not 
clear. It was not the responsibility of the Conference to say 
which were the sites publicly recognized as nature reserves; 
that was a matter for geographers and specialists j who would tell 
Governments what they regarded as nature reserves so that such 
areas should be adequately delimited. The question was also 
relat~d to problems of State security and survival of the population 
and it would be desirable for a provision along those lines to be 
added to draft Protocol I. 

25. Mr. WOLFE (Canada) supported the proposal of the representai'fC 
of the Netherlands that article 48 ter should be sent back to 
the Working Group. 

26. Mr. FRICAUD-CHAGNAUD (France) said that he endorsed the SWiS2 

representative's statement. There were indeed ambiguities ana 

contradictions of form in the text which had not been considered 

in sufficient detail in the Working Group. He supported the 

delegations which had proposed that it should be sent back to the 

Working Group. 


27. The CHAIRMAN suggested that a vote should be taken on t~e 
motion to send article 48 ter back to the Working Group. 

The motion was adopted by 35 votes to 11. with 13 abstentions. 

Draft Protocol II 

Article 28 biB -- Protection of the natural environment 
(CDDH/III/275. CDDH/III/282) (concluded) 

28. Mr. ALDRICH (United States of America). Rapporteur. said 
that article 28 bis (CDDH/III/282) represented the counterpart, 
in draft ProtocolII. of paragraph j of article 33 and, in draft 
Protocol I j of article 48 bis. 

29. If article 28 bis was adopted, it would be incorporated as 
a paragraph in articre-20. which concerned certain types of weapons) 
and not a0 a separate article. 
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30. The CHAIRMAN said that in the French text a phrase was 
placed in brackets, whereas that was not so in the English and 
Spanish texte. He therefore suggested that article 28 bis 
should be adopted by co~sensus on the basis of the original 
English text. 

31. Mr. EATON (United Kingdom) requested that the Committee 

should vote on that provision. 


32. Mr. de ICAZA (Mexico) requested the Chairman to read out the 
original English text of article 28 bis. 

33. The CHAIRMAN read out the English text (CDDH/III/282) on 

the basis of which the vote was taken. 


The English text of6trticle 28 bis was adopted by 49 votes 
to 4 2 with 7 abstentions.

Explanations of vote. 

34. Mr. EL GHONEMY (Arab Republic of Egypt)~ speaking on behalf 
of the delegations of Algeria; Iraq, Jordan, Kuwait~ Lebanon 2 

the Libyan Arab Republic, Mauritania, Morocco, Sultanate of Oman. 
Qatar, Saudi Arabia~ Sudan, Syrian Arab Republic, Tunisia, 
United Arab Emirates and Yemen as well as his own, said that 
those countries had accepted article 36 by consensus on the basis 
of the definition of the Conventions and of draft Protocol I, 
which had been dealt with in Committee I and had been finally 
approved under article 2 of draft Protocol I. The delegations 
of those countries had considered that the emblems. signs and 
signals covered in the Conventions and the Protocols were already 
exhaustively enumerated there. ' Hence, any contrary interpretation 
of or amendment to that definition would cause those countries 
to reconsider their position on article 36. 

35. Mr. CRISTESCU (Romania), explaining his delegation's 
affirmative vote on article 33. said that that article laid down 
the basic rules governing the prohibitions of the use of specific 
methods or means of warfare, supplemented by that of article 43 
of draft Pr6tocol I. That article, by its very nature. should 
lay down not only general rules concerning limitations on methods 
or means of warfare (paragraph 1) and prohibition of the use of 
methods or means of a nature to cause unnecessary suffering 
(paragraph 2), but also the provision in paragraph 3 concerning 
the environment, which corresponded to article 48 bis. 

61 
For the text of article 28 bis as adopted, see the report 

of Committee III (CDDH/21S/Rev.l, anneiJ. 
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36. It was of vital importance, however, that paragraph 2 of 

article 33 should be supplemented by prohibition of the use of 

methods or means of warfare which had indiscriminate effects and 

which did not distinguish between military objectives and the 

civilians and civilian objects entitled to protection which wer~ 


dealt with, but only partially, in other provisions of draft 

Protocol I. His delegation had supported the adoption of 

article 33 provided that those questions were considered at the 

third session of the Conference. 


37. Since the purpose of draft Protocol I was to reaffirm and 
develop international humanitarian law applicable in cases of 
armed conflict, article 33 not only prohibited the use of weapons~ 
projectiles, material and methods of warfare banned under the 
rules of international law and the dictates of the public conscience, 
but it representQd a reaffirmation of those prohibitions. 

38. He considered that the only valid interpretation of the 
provisions of paragraph 2 of article 33 was that made in the 
light of the provisions of international law unanimously accepted 
in the St. Petersburg Declaration of 1868 to the Effect of 
Prohibiti~the Use of Certain Projectiles in Wartime, in 
accordance with which the only legitimate goal that States sh:uld 
set themselves in time of war was the weakening of the enemy's 
military forces, at the same time respecting the rule governing 
the immunity of the civilian population - a rule firmly established 
in international law which was referred to in the resolutions of 
the United Nations and reaffirmed in article 43 of draft Protocol I. 

39. Mr. HERCZEGH (Hungary), referring to paragraph 2 of article 33, 
which prohibited the use of weapons of a nature to cause 
unnecessary suffering, said that several delegations had given 
the Working Group their interpretation of the words "unnecessary 
suffering". His delegation considered that the unnecessary 
suffering to which reference was made in that article could be 
interpreted as suffering the gravity of which exceeded what was 
strictly necessary in order to render an enemy hors de combat, 

'which 	was the only legitimate goal that the St. Petersburg 
Declaration of 1868 allowed a state at war. 

40. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
welcomed the fact that the text of the Rapporteur1s report 
(CDDH/III/293) had been submitted in a form calculated to gain 
the approval of the Committee. He requested that the Russian 
text of articles 33, 36 and 28 bis should be revised and brought 
into line with the English text-.- 
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41. His deleg-ation had voted agains-t the- reference to the 

stability of the ecosystem :in article 48bis.It considered 

that it was essential" in that article, tostrengthen the defence 

and protection of the environment and to prohibit all acts that 

disturbed its stahility and were prejudicial to the health 

of the civilian population-. The terms used in article 481:;is 

should cons.equently be stronger. 


42. His delegation favoured the adoption of article 48 ter 
because it considered that that article c'oncerned an important 
means of survival both for the civilian popuLation and for 
nations. The article sUbmitted by the Spanis,h delegation was 
therefore of grea,t importance and its wording was entirely 
acceptable tQ his delegation. 

43. The CHAIRMAN invited the USSR representative to participate 

in the preparation of the Russian text of those articles. 


44. Mr. EATON (United Kingdom), explaining the position of his 
delegation in its votes on the provisions concerning the 
protection of the environment~ said that it would have been 
preferable not to vote on them at the current session. Those 
provlslons were of a technical nature and had nothing like the 
same history of detailed consideration by experts which applied 
to other provisions. His delegation regretted that some dele
gations- had not been prepared to agree to a further time for 
reflection befor€ the adoption of those provisions. 

45. The United Kingdom delegation had nevertheless participated 
fully in the discussion on those articles in a spirit of 
compromise. and it considered that the text of article 48 bis~ as 
adopted~ was a fair one~ since it struck the necessary balance 
by providing protection of the environment against deliberate and 
serious damage, while not making, for instance 3 a tank commander 
who flattened a clump of trees liable as a war criminal. It 
accordingly would have voted in favour of the article had a vote 
been taken:. 

46. His delegation had voted against paragraph 3 of article 33 
for two reasons. Firstly) the provisions on the environment should 
be envisaged in the context of the health and survival cit the 
civilian population; that had been the majority view both in the 
"Biotope"_Group and in.theWorking Group. Those provisions were 
therefore rightly placed in the part of the draft Protocol 
dealing with protection of the 6i~ilian population. Secondly~ 
paragraph 3 of article 33, as at present drafted~ duplicated the 
language of article 48 bis. There was no need for two provisions 
to say the same thing. 

http:48bis.It
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47. His delegation shared the concern expressed by the 
Netherlands representative about article 48 ter and was glad 
that the article had been referred back to the Working Group 
for further" consideration. 

48. His delegation had voted against the inclusion of article 
28 bis in draft Protocol 119 for reasons that also held good 
for its votes on a number of the articles in draft Protocol II 
voted on in Committee the previous week. His delegation's 
negative votes on the article in question and certain of the 
other articles in draft Protocol II should not be interpreted as 
votes against the Protocol itself and its humanitarian" aims. His 
delegation supported the idea that parties to non-international 
armed conflicts should not adopt such methods of combat as attacks 
on dams, dykes and the like which might release dangerous forces. 
Nevertheless 9 it was convinced that the adoption of provisions 
expressly prohibiting such methods would~ in fact, lessen the 
protection of the civilian population and other victims of internal 
armed conflict 9 simply by making it most unlikely that the Protocol 
would be adhered to by a significant number of States or 9 if 
adhered to) that it would be applied where it should be applied. 
The arguments deployed by the United Kingdom and other delegations 
in support of that view had been well summarized in that passage 
of the Rapporteur's report (CDDH/III/275)~ which described the 
two divergent positions in the Working Group as follows! 

"Others argued 9 however 9 that there was a certain range 
of ambiguity in article I of Protocol II and that each 
attempt to import detailed provisions from Protocol I would 
in fact raise the level of application ofProiocol 119 
because States would regard the Protocol as applicable only 
if it seemed that hostilities had escalated to the scale of 
requiring application of all or most of the provisions of 
Protocol I. The complexity and onerousness of the 
obligations might deter States from signature) ratification, 
or application of Protocol II. Rebels might refuse to 
carry out the Protocol because they would be unable to 
reach the standards set in the Protocol, while the authorities 
in power might use the inability of the insurgents to carry 
out the detailed provisions of the Protocol as an excuse 
for not complying with the Protocol. An approach placing 
emphasis on the protection of human rights, rather than on 
the conduct of military operations, should be preferred. And 
the Protocol should be as short and cogent and direct as feasible 
in order that the parties might clearly see their obligations. 
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No argument a contr~rio would be possible, as it would be 
understood that-Prot6col II is drafted in terms different 
from those of Protocol I and does not simply echo the norms 
in that Protocol. The two Protocols therefore did not have 
to be read together; each wou.ld be complete .and self-·contained s 

and no inferences a contrario could be derived from the 
two texts". 

49. His delegation hoped that those arguments~ as also the 
Canadian draft which had been circulated as document CDDH/212, 
would be given due consideration by delegations between the 
second and third session~ of the Conference, and that~ as a result, 
when those provisions of draft Protocol II were reconsidered in 
Plenary, they would be simplified as far as possible. 

50. Referring to article 33~ paragraph 3, he said that his 
delegation welcomed the correction now made to the somewhat 
erroneous translations of the original French. text of the 
corresponding Hague Regulations. It noted that the original wording 
in the French text had been retained, and in that respect saw no 
change in the meaning which had been, and was now~ given to the 
expres~ion "propres h causer des maux superflus". 

51. Mr. CAMERON (A~st~alia) said that his delegation had voted 
for the deletion of the words "and methods of warfare" from 
article 33, paragraph 2, as it had explained in introducing its 
proposed amendments to articles 33 and 34, the inclusion of those 
words would have marked a sUbstantial and unexplored extension to 
'the law. He merely wished to signify his delegation's concern, 
Which, incidentaJly. was reflected in the Rapporteur's report 
(CDDH/III/293). His delega~ion had abstained from voting on 
article 33 for that reason. 

52. Mr. GILL (Ireland) congratulated the head of the Australian 
delegation, who had led the Biotope Group, as well as all the other 
members of that Group, whose efforts had resulted in the adoption 
of article 48 bis. Although that article differed slightly in 
form from what the Group had en-"isagecl, it none the less embodied 
substantially the principles whose recognition the Group had 
wished to secure. His delegation had voted for the retention of 
the word "health", whi6h in iis view gave an added dimension to 
the protection of the environment. The adoption of article 48 bis 
and of articles 33 and 38wEt.:1 an event in the history of 
international humanitarian law. 

53. With reference to article 37, he said his delegation would 
be happy to co-operate in formulating a new article or paragraph 
prohibiting the use by parties to an armed conflict of the insignia, 
uniforms or symbols of th~ United Nations. Like other nations 
with citizens serving with United Nations forces in dangerous sectors, 
Ireland attached considerable importance to the inclusion of such 
a provision in the Protocols. 
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54. Mr. MUKHTAR (United Arab Emirates) said that his delegation 

shared the views of the Egyptian representative and supported the 

reservation.s he had made. 


55. Mr. WOLFE (Canada) said he agreed with the United Kingdom 
representative's views on article 43, paragraph 3 of which 
appeared to duplicate other provisions. He also endorsed 
everything the United Kingdom representative had said about the 
environment" including his comments on article ?8 bis. He assured 
the Irish r~presentative that he would pass on to the Canadian 
Gove~nment his remarks concerning the wearing of United Nations .' 
insignia 9 uniforms and symbols. 

56. Mr. LONGVA (Norway) thanked the Chairman and members of the 

Committee for the sympathy they had shown his delegation on 

learning of the death of Lieutenant Colonel Modahl. 


57. His delegation had voted for all three paragraphs of 
article 33 on the assumption that Committee III would continue 
its consideration of the matter and that an additional paragraph 
would be drafted at the third session of the Conference: he 
drew attention in that connexion, to the draft new paragraph for 
addition to article 33 which his delegation had proposed in 
document CDDH/IIII259. The Horking Group had decided that that 
proposal would be considered in the context of article 42, but 
there was,no reference to that decision in the Rapporteur's report. 

58. Hr. DIXIT (India), recalling the Committee's decision to 
refer article 48 ter back to the Working Group for yeconsideration. 
said that his delegation had voted in favour of such a solution 
because of its consistent policy that all opportunities should 
be explored in an effort to arrive at a generally acceptable 
draft. No delegation present should feel that its views were not 
given due consideration. The Committee had been able to adopt 
some articles by consensus because delegations had made every 
effort to reconcile all points of view. 

59. With reference to article 36. he said his delegation 
understood that the word !!Conventions" referred exclusively to 
the four Geneva Conventions of 1949, and that the article was to be 
interpreted in accordance with the universally accepted princ7.ple 
of international law that States not parties to a particular 
Convention were not bound by the provisions of that Convention. 

60. Mr. PASCHE (Switzerland) said that in the view of his 
delegation article 33 could never be interpreted in such a way as 
to prejudice the rights of victims of armed conflicts under 
existing customary law. Although the article reaffirmed and 
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developed customary law, it could in no way justify an offence 

against other basic principles j such as the rule which required 

that a distinction be made between military objectives and 

civilian equipment and personnel~ and consequently prohibited 

the use of methods and means of warfare which struck blindly, 

without discrimination. . 


61. Mr. FRANKE (Federal Republic of Germany) explained that his 
delegation had voted against the adoption of paragraph 3 of 
article 33 because it did not believe that an identical provision 
need be inserted in both article 33 and article 48 bis. 

62. While not opposed to the consensus reached on article 33 as 
a whole and on article 48 bis~ his delegation would have 
preferred the deletion of the words "or may be expected" from 
articles 33, paragraph 3 and 48 bis, paragraph 1. 

63. As stated during the Working Group's di~cussions, the 
purpose of those paragraphs was to prevent intentional damage to 
the natural environment, and there seemed to be a general 
understanding that incidental damage could not be excluded. In 
view of that, his delegation felt that the words "or may be 
expected" introduced into the paragraphs in question a certain 
vagueness which should be avoided. That remark also applied to 
article 28 bis of draft Protocol II. 

64. Mr. HAMID {Pakistan), referring to the Rapporteur's report 
.(CDDH/III/293), recalled that it had been decided to postpone the 
:consideration of article 33, paragraph 2, particularly safar as 
concerned the translation into English of the term "maux superflus". 
Since no mention had been made of that fact in the report, he 
requested that the omission should be rectified by the Rapporteur. 

PROPOSAL FOR THE ESTABLISHMENT AT THE THIRD SESSION OF THE 
CONFERENCE OF A JOINT GROUP ON REPRISALS 

65. Mr. ALDRICH (United States of America), Rapporteur, said that 
the Chairman of Committee III had approached the Chairmen of 
Committees I and II concerning the possible establishment) at the 
third session of the Conference, of a small Joint Group to 
consider the question of reprisals. The Group would be set up 
at the beginning of the third session, ~nd there was no need to 
appoint its members at the current session. Each of the Chairmen 
concerned would submit the proposal to his Gommittee for 
consideration, a.nd for the time being it would suffice for each 
Committee to decide upon the advisability of establishing such 
a Group. 
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66. Mr. BLIX (Sweden) asked for clarification. Several Working 
Groups had met durinG the second session to consider the provisions 
of 'draft Prbtocol II. and there had been some question whether 
rlreprisals should be mentioned in that Protocol. His delegation" 
had reserved its decision and believed that the matter should 

be settled jointly by the three Committees. His delegation 

would therefore support the ChairL1an's proposal so far as 

Protocol II was concerned; it believed that the members of the 

Group should be appointed by the Cbairmen of the three Committees, 

and that the discussions should be open to all. So far as 

draft Protocol I was concerned) a number of articles had been 

voted upon and it was not advisable to ~o back on the decisions 

taken. He believed that the Group's terms of reference should 

be limited to Protocol II. 


67. Mr. ALDRICH (United States of America) Rapporteur; said 
that the problem of reprisals had arisen in all the Committees 
and it had seemed advisable, from the outset, to seek a common 
solution. Committee I) however) had not yet begun discussing 
the problem. and the establishment of an ad hoc Group was not 
feasible until it had done so. The proposaldid not sU6gest 
that the Group's terms of reference should be confined to d~aft 
Protocol II; the terffiS of reference, however, would not be 
laid down until the thirdsession~ and the Committee was merely 
being asked to decide upon the principle. 

68. Mr. LONGVA (Norway) said that his delegation would like to 
consult its Government before a decision was taken; it was 
constrained to enter some reservations regarding the proposal 
until a decision had been reached on the question whether the 
Group's terms of reference would cover both Protocols. 

69. Mr. BLIX (Sweden) suggested to the Rapporteur that it might 
be well to reconsider the articles of draft Protocol I in which 
reprisals were mentioned, but solely from the standpoint of 
drafting. There was no need to review their substance. for that 
would mean reconsideration by the Committee and require a 
decision by a two-thirds majority vote. At all events, his 
delegation was not against setting up the Group in question) and 
saw no urgent need for an immediate decision concerning its terRS 
of reference. It merely boped that the Group would be open to all. 

70. Mr. ALDRICH (United States of America), Rapporteur, said 
he thought the Group's discussions should be open to everyone. 
Its terms of reference would depend upon its composition, and 
problems of substance would not arise again unless ~he Committees 
concerned took divergent views. 
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71. Sir David HUGHES-MORGAN (United Kingdom) referred to the 
reminder by the Rapporteur regarding the statement made in an 
earlier report c,oncerning the establishment of a Joint Group of 
the type mentioned. Bearing in mind the work to be performed 
by such Group, his delegation and others had not discussed 
reprisals in any detail, as it would have been premature to do so. 
He felt that the Swedish representative was under a misapprehension 
in stating that the Group would be li~ited to mere questions of 
drafting. 

72. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
proposed that~ by way of compromise, the principle of establishing 
a Group should be approved on the understanding that the Group's 
terms of reference and working methods would be defined by 
the Conference at its third session. 

73. The CHAIRMAN asked the Committee to decide on the question 
of principle~ as each of the other Committees-would do at their 
Chairman's request: whether a Joint Group consisting of members 
of the three COTInnittees should be established, on the understanding 
that the Group's membership; terms of reference and working 
methods would be determined at the beginning the third session. 

The proposal was adopted by consensus. 

74. Mr. PASCHE (Switzerland) said it might perhaps be advisable 
to ask delegations interested in the question of reprisals to 
think about the matter between the two sessions of the Conference~ 
and~ if they wished~ to send in their comments and conclusions 
on the subject to the Conference Secretariat~ in preparation for 
the third session. 

75. The CHAIRMAN pointed out that each of the Committees 
concerned should first of all decide on the principle of 
establishing such a group. 
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CONSIDERATION OF DRAFT PROTOCOLS I AND II (CDDH/l) (continued) 

Draft Protocol I 

Article 42 - New category of prisoners of war (CDDH/l) 
(continued)* 

Draft resolutions CDDH/III/285 and Add.l 

76. The CHAIRMAN announced that several delegations had 
suggested that article 42 of Protocol I should be referred to the 
Conference's third session. He had approached the Secretariat 
on the subject~ and the Legal Secretary would read out a 
statemen~ by the Secretary-General. 

77. Mr. FRIEDRICH (Legal Secretary) read the following statement, 

"The Secretary-General has given his careful attention 
to the request contained in documents CDDH/III/285 and Add.l. 
In accordance with the wish expressed by the General 
Committee of the Conference at its last meeting to ensure 
that the Secretariat facilitates the work of the third session 
to the fullest possible extent, the Secretary~General is 
prepared to give effect to the above request by the 
following means: 

1. He will take steps to ensure that the summary records 
of the meetings of Committee III relative to the study of 
draft Protocol I~ article 42, on first reading, are 
particularly faithful renderings. For the same purpose, 
delegations are invited to send to the appropriate service, 
in the usual way; any corrections they may wish to make 
to such summary records. 

2. In addition, the Secretary-General will arrange for 
the preparation of a special annex to the summary records s 
to contain the written texts of oral statements handed 
in by representatives to the Secretariat at the time. 
Representatives who do not hand in written texts when they 
speak will have until 31 May 1975 to do so, it being 

* Resumed from the thirty-sixth meeting. 
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understood that the texts must; of course, conform to 
their oral statements. The annex will be translated into 
the various Conference languages and distributed, together 
with the final version of the summary records to 
Conference participants. 

The Secretary-General wishes to make it clear that 
the issue of this annex will be exceptional in character 
and is not to be regarded as creatirig ~ precedent, or as 
prejudging his attitude to similar requests in the future." 

78. The CHAIRMAN said that he had ventured not to submit draft 
resolutions CDDH/III/285 and Add.l to the Cow~ittee. There 
was thus no need for a vote. 

The meeting rose at 5.45 p.m. 
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SUMMARY RECORD OF THE THIRTY-NINTH MEETING 

held on Mondays 14 April 1975, at 10.40 a.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

CONSIDERATION OF THE REPORT OF COMMITTEE III (CDDH/III/286 and Add.l) 

1. The CHAIRMAN suggested that the meeting should be suspended 

until 11 a.m'3 since a number of delegations had only that morning 

received the draft report of Committe':; III (CDDH/III/286 and 

Add.l), and had asked for more time in which to study it. 


The mee~ing was suspended at 10.45 a.m. and resumed at 11 a.m. 

2. Mr. FRIEDRICH (Legal Secret~ry) drew the Committee's 
attention to three corrections that should be made to the draft 
report: in section I (Introduction), the name of Mr. Damdindorj in 
the list of Vice-Chairmen of the Committee should be replaced by 
that of Mr. Dugersuren and the foot-note on that page should be 
deleted; the first sentence of paragraph 9 should begin: "During 
the present session, and at the request of the Chairman of 
Committee I ... "; in the third sentence of paragraph 152 the 
nu~ber of votes against the deletion of paragraph 2 should be 17 
and not 27. Furthermore, in paragraph 3 of the French text, the 
spelling of the names of Mrs. D. Bindschedler~Robert and 
Mr. J. Mirimanoff~Chilikine should be corrected. 

3. Nr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that his delegation had not received the draft report of 
Committee III until 10.30 that morning and would need at least 
two more hours to study it. 3~ would not object to other 
delegations discussing the document without the participation of 
his delegation. 

4. The CI-iAIRNAN suggested that Committee III should meet again 
at 2.30 that afternoon and go on working until the meeting of the 
General Committee of the Conference at 4 p.m. The Rapport~ur of 
Committee III, who had engagements that afternoon, might, however, 
introduce the draft report of the Committee at the present meeting 
and then place himself at the disposal of any delegations which 
might wish to inform him of the corrections they would like to 
make to the report. 

5. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that he accepted that suggestion on the understanding that the 
report would be adopted that afternoon . 
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6. Mr. ALDRICH (United States of America)5 Rapporteur~ 
introduced the draft report of the Committee (CDD~/III/286 and Add.l). 
The report concentrated on the articles adopted during the 
second session and would help towards the understandin8 of those 
articles. It merely listed the articles on which the Working 
Group had not yet taken a decision because in the interval before 
the third session the positions on those articles might 
develop considerably in the direction of a consensus. 

7. The draft report was based to a large extent on the four 
texts which had already been submitted tG the Committee, but the 
authors had discarded some of the details that had appeared in 
those texts because they had considered them unnecessary; on the 
other hand they had added some new elements after hearing the 
explanations of vote given by the representatives. 

8. He hoped that he had covered the principal points of interest 
to ~he m~mbers of the Committee. 

9. The summary records of the meetings of the COlnm.itt",<:;; 
supplemented the draft report in providing information on the 
di~crlssions ralating to the draft articles that had been adopted. 

10. The four drafts which had already been sUbmitted to the 
Committee were in no way binding on the Working Group and 
delegations could of course ask for any change that they might 
consider advisable to be made in the present text. He would be 
grateful if delegations would inform him of any such corrections 
at the end of the current meeting. He was at the disposal of 
members to reply to any questions they might wish to ask. 

11. Mr. TODORIt (Yugoslavia) said that, through the joint efforts 
of the Chairman and all delegations, the Committee had adopted 
certain basic p~inciples on the protection of the civilian 
population, civilian objects and the natural environment~ as well 
as on the prohibition of the use of weapons that might cause 
unnecessary suffering and on the study and development of new 
weapons. The text adopted for draft Protocol I ~as based on the 
principle of the universality of humanitarian law. 

12. Delegations had also shown a real determination to arrive at 
compromise solutions; though that course admittedly had 
advantages, it meant that there was some lack of precision and of 
clarity. As a result there were three questions that called for 
the Committee's attention. 

13. First; there were several references in some of the articles 
of draft Protocol I adopted by the' Committee to rules of 
international law and more especially to rules applicable in armed 
conflicts on land and in the air. For instance. a comparison of 
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articles 34~ 37, 44, 46~ 49, 50, 52 and 53 showed that some 
repetitions were not only unnecessary but were contradictory and 
even introduced some ambiguity. In order to avoid those 
repetitions~ which could lead to differences of interpretation 
or provide pretexts for abuses, it was essential that there should 
be one or two provisions dealing with the relationship between 
the text of draft Protocol I and the other rules of international 
law~ including those applicable in armed conflicts at sea and 
in the air. In that case; it was necessary to bear in mind the 
principle of international law whereby, in a conflict between 
obligations arising under international agreements and 
obligations laid upon States Members of the United Nations under 
the Charter. the latter would prevail. 

14. Secondly a balance must be maintained in the text of draft 

Protocol I between military considerations and humanitarian 

requirements. Without in any way impairing the security and 

the defence of States~ it was necessary to include a provision on 

the importance to be attached to the various rules governing 

humanitarian protection, so that the provisions most favourable to 

the protection of the civilian population~ civilians and civilian 

objects would be applied. Such a provision would contribute to 

the development of humanitarian law. 


15. Lastly, some delegations had expressed reservation 
concerning draft Protocol II as a whole and had abstained in the 
vote on certain articles. In order to facilitate the adoption 
and ratification of the text of Protocol II by certain States, 
that Protocol should include a provision corresponding to article 85 
of draft Protocol I concerning reservations and the 'effects of 
reservations~ under the law of treaties. 

16. In his view, the most important thing was to continue to 

seek better ways of developing humanitarian law in accQrdance with 

the aims of the Conference and the terms of reference of the 

Committees. It was the duty of the Conference to meet the 

requirements of the international community and the vital needs 

'of 	present and future generations, in order to further the 
establishment of a lasting peace and international security and 
co-operation based on respect for the sovereignty, political 
independence and equal rights of peoples and States, principles 
which were enshrined in the United Nations Charter. 

17. The CHAIRMAN thanked all those who had contributed to the 
smooth progress of the Committee's work. 

The meeting rose at 11.25 a.m. 
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SUMMARY RECORD OF THE FORTIETH (CLOSING) MEETING 

held on Monday~ 14 April 1975~ at 2.45 p.m. 

Chairman: Mr. SULTAN (Arab Republic of Egypt) 

EXPRESSIONS OF APPRECIATION TO THE CHAIR~ffiN AND OFFICERS OF 

THE COMMITTEE 


1. Miss BOA (Ivory Coast)s speaking on behalf of the members 

of the Committees said she wished to congratulate the Chairman 

on his masterly and impartial conduct of the Committee's 

proceedings and also to pay a tribute to the Vice-Chairmen and 

the Rapporteur. She hoped that the same spirit of courtesy and 

compromise would prevail at the third session of the Conference. 


2. Mr. BLISHCHENKO (Union of Soviet Sooialist Republics) said 
he associated himself with the views expre~sed by the representative 
of the Ivory Coast. Thanks to the talents knowledge and 
qualifications of the Chairman, the Committee had been able to 
achieve significant results and to adopt~ often by consensus~ 
many articles of great importance for the development of 
humanitarian law. The current session of the Conference had 
been characterized by a spirit of mutual understanding and 
co-operation without which it would not be possible for 
humanitarian law to progress. It was his hope that the 
Chairman would continue his valuatle work at the third session and 
that it would be possible then to adopt a large number of articles 
in both the draft Protocols. It was essential to achieve the 
greatest possible measure of protection for the victims of armed 
conflicts. The constructive attitude adopted by the Chairman had 
made discussion possible and had enabled the Committee to make 
considerable progress in its work. Solutions to the outstanding 
problems would, he hoped, be found at the third session of the 
Conference. 

A vote of thanks to the Chairman and officers of the 
Committee was adopted by acclamation. 

3. The CHAIRMAN) speaking on behalf of the officers, thanked 
the Committee for its expressions of appreciation. 
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ADOPTION OF THE REPORT OF COMl\UTTEE III (CDDH/III/286 and Add.l) 

4. Mr. ALDRICH .(United States of America). Rapporteur, said 
that he wished to sUGgest certain amendments to the text of the 
draft report (CDDH/III/286 and Add.l). Some of the suggestions 
were his own, while others had been made by various delegations. 
In paragraph 15, the figure "21 ii should be replaced by "22". In 
paragraph 16, the figure "39" should be replaced by "38" and 
the phrase "which would deal with nature reserves" should be 
inserted after the figure "48 tern in the first sentence. It 
had been suggested that the phrase "concerning aggression and 
non-discrimination" in the second sentence should be replaced 
by a fuller description of the proposal in question. He 
would be ready to accept such an ar:1endment.; the wording of which 
might be worked out by the sponsors of the proposal and trans
mitted to him after the meeting. 

5. ~ith regard to paragraph 17, it had been- suggested that the 
wOrd "arises" in the first sentence should be replaced by the 
word "appears" and that the phrase "considering that all three 
Committees are concerned with this problem" should be added at 
the end of the second sentence. 

6. In paragraph 13, the name I1Uganda" shoulC be addEd after the 
name "Democratic Republic of Viet-Namn and the words "and Add.l" 
.should be added after the document symbol "CDDHIIIII238". 

:7. In paragraph 26> the words Hecological system" should be 
replaced by the word "ecosystem". It had also been suggested 
that the phrase "because of itD lack of precision" should be 
deleted. 

8. With regard to paragraph 27. it had been suggested that the 
words: "by some" should be inserted after the word "considered" 
in the second' sentenc'e '. It had also been suggested that the 
phrase "must be ten years or more H iri the fifth sentence, should• 

be replaced by the phrase "may be perhaps for ten years or more", 
and that the ~ollowingne~sentence should be added after the 
fifth sentence: "However, it is impossible to say with 
certainty what period of time might be involved", It had been 
suggested that the word "was", in the sixth sentence. should be 
replaced by the word "seemed". In the last sentence. it had 
been suggested that the words "What is proscribed, in effect, is" 
should be replaced by the words "What the article is primarily 
directed to is, thus," and that the word "long-term" before 
"major health problems" should be deleted. 
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9. In paragraph 31, a comma should be inserted after the phrase 
"of the weapon" in the second sentence. 

10. In paragraph 55~ the phrase "Most representatives understood 
that" should be inserted at the beginning of the fourth sentence 

11. In paragraph 56 j the phrase "except for direct fire by small 
arms" in the first sentence should be moved to the end of that 
sentence~ perhaps only in the English version. 

12. In paragraph 66, the words "unconsented removal" should be 

replaced by "removal without consent", perhaps only in the 

English version. 


13. In paragraph 70. a comma should be inserted after the word 

"understanding" in the first sentence and the phrase "accepted 

by the Committee;;" should be inserted before the words "that 

article 47 bis". 


14. In paragraph 74, the word liare ll in the first sentence 

should be replaced by the words limay be". 


15. In paragraph 81, the phrase lias it relates to the survival 

of the civilian population li in the first sentence, should be 

deleted. 


16. In paragraph 82 j the word "particular" should be inserted 

before the word "prohibition"; in the first sentence. 


17. It had been suggested that the following sentences should 
be added at the end of paragraph 108: "Several delegations 
supported the view that. in case of a dispute between the Parties 
to the conflict regarding the true character of a locality 
outside the zone of contact~ there should be a verification by 
some impartial body. They therefore proposed that a separate 
article 52 bis might be included in the Protocol to deal with 
.th~ questionof verification, as well as the mechanism". 

18. With regard to paragraph 124, it had been sugge~ted that the 
words "the only" in the second sentence should be replaced by the 
words "there is very little" and that the word "is" should be 
replaced by the words "other than". 

19. In paragraph 126, the words "methods of means" in the fourth 
sentence should be replaced by the words "methods or means". 
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20. The CHAIRMAN asked if there were any objections to the 
changes suggested by the Rapporteur. 

21. Mr. DLIX (Sweden) suggested that the Chairman take the 
report paragraph by paragraph. 

22. The CHAIRMAN said that he would decide that later but first 
wished to know if the Rapporteur's suggested changes gave rise 
to any comment. 

23. Mr. BLIX (Sweden) said that he had a number of comments to 
offer. The report reflected not only the proceedings of the 
Committee itself, but also discussions in the Working Group and 
even outside the Working Group. That was an unorthodox approach 
in drafting a report, since there was nothing in the summary 
record corresponding to passages based on discussions in private 
meetings. 

24. He was satisfied with the Rapporteur's suggested changes in 
general, but felt that they were incomplete. For instance, the 
Rapporteur had suggested amending the beginning of the fourth 
sentence in paragraph 55 to read "Most representatives understo6d 
that the definition was not intended to mean " That referred 
to a discussion in the Working Group. not in the Committee: no 
vote had been taken and many delegations had not taken part in 
the discussion. It was not usual procedure to include a 
statement of that kind in a Committee report and he must object 
to it, since the view of his own delegation, which had not been 
that of the majority; was not includeG. As there had been a 
divergence of opinion, it was only reasonable that both views 
should be indicated. He would suggest using some such phrase 
as "Several but not all representatives ... ". 

25. Mr. BLISHCHENKO (Union of Soviet Socialist Republics)~ 
suggested that the Committee discuss the report paragraph by 
paragraph, taking into account the Rapporteur's changes and 
adopt each in turn. 

26. Mr. DIXIT (India) supported the suggestion. 

27. The CHAIRMAN asked whether the representative-of Sweden 
found that suggestion acceptable. 

28. Mr. BLIX (Sweden) said that that had been his original 
suggestion. 
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Part I - Introduction 

Paragraphs 1 to 3 

Paragraphs 1 to 3 were adopted. 

Paragraph 4 to 8 

Paragraphs 4 to 8 were adopted. 

Paragraph 9 

29. The CHAIRMAN said the Rapporteur had suggested a correction 
to paragraph 9 whereby the phrase "and at the request of the 
Chairman of Committee 1'1 was to be inserted after the phrase 
"In the course of this session". 

30. Mr. SCHUTTE (Netherlands) said that his delegation 
understood that paragraph 9 was a description of the facts and 
should not be quoted as prejudicing possible proceedings 
concerning articles 63 to 65 and 67 to 69 at the third session. 

31. The CHAIRMAN said he could confirm that. 

32. Hr. BLISHCHENKO (Union of Soviet Socialist Republics) 
suggested that the situation would be reflected more accurately 
if it were said that it was agreed that the articles-llmight be" 
transferred to Co~~ittee I. 

33. The CHAIRMAN said thatj at the first session, 'articles 
63 to 65 and 67 to 69 of draft Protocol I had been left pending 
for Committees I and III. At the current session; the Chairman 
of Committee I had requested that they be transferred to 
Committee I. Later he had been asked whether they could be 
transferred back to Committee III but he had not been able to 
take a decision as he was not sure of Committee Ill's own 
programme of work. That was an interpretation of the paragraph 
and was in no way intended to prejudice the course of proc~edings 
at the third session. 
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Paragraph 9, as amended by the r:lapporteur 2 was adopted. 

Paragraphs 10 and 11 

Paragraphs 10 and 11 were adopted. 

Paragraph 12 

34. Mr. DIXIT (India) suggested replacing the fullstop~at the 
end of the paragraph by a comma and adding the phrase "although 
some representatives had suggested that they should be considered 
separatelyl1. 

35. Mr. ALDRICH (United States of America), Rapporteur, 
suggested a slight re-wording of the Indian amendment to read 
"Protocol I, despite the preference of some delegations to have 
them submitted separately." 

Paragraph 129 as thus amended, was adopted. 

Paragraphs 13 and 14 

Paragraphs 13 and 14 were adopted. 

Paragraph 15 

36. Mr. AEDR!eH (United States of America), Rapporteur~ said 
that although he had suggested two changes in paragraph 15 5 they 
were not relevant because the articles were those submitted by 
the Working Group to the Committee. It was true that the Working 
Group had not submitted texts for article 24~ apart from . 
paragraph 2, or article 25 of draft Protocol II. He therefore 
withdrew those changes, but the phrase lithe twenty-two articles" 
should remain. 

Paragraph 15, as amended by the Rapporteur l was adopted. 

Paragraph 16 

37. Sir David HUGHES-MORGAN (United Kingdom) said that the· 
lnst.·two lines of paragraph 16 were inaccurate; they should be 
amended to read "and a proposal submitted to the Working Group 
concerning aggression and non-discrimination was remitted for 
consideration by the Committee. This proposal was reproduced as 
document CDDH/III/284". 
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38. Mr. ALDRICH (United States of America)s Rapporteur, said 

that he did not accept that view. The Chairman of the Working 

Group had agreed to take the matter up at the third session of 

the Working Group. 


39. Sir David HUGHES-MORGAN (United Kingdom) said that that 

was not his understanding. 


40. Mr. ALDRICH (United States of America), Rapporteur, suggested 
that the misunderstanding was probably due to the fact that 
there had been two Chairmen of the Working Group. 

41. Mr. GILL (Ireland) said he supported the contention of the 
United Kingdom representative that the proposal in document 
CDDH/III/284 was not pending before the Working Group as was 
suggested in the report. It was his recollection that an attempt 
had been made to introduce the same amendment under the symbol . 
CDDH/III/GT/42 at a meeting of the Working Group) but tha~ the 
United Kingdom representative had objected on a point of order, 
as he had himself, on the grounds that it was against precedent 
to introduce for discussion within the Working Group an amendment 
that had not previously been submitted to the Committee. The 
amendment in document CDDH/III/GT/42 had therefore been deferred 
and not submitted to the Working Group. 

42. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
there had been lengthy discussion within the Committee on the 
amendment in document CDDH/III/284 during which different views 
had been expressed and the decision had been reached that as soon 
as a written proposal had been submitted, it would b~ referred 
to the Working Group. Such a document had been prepared and 
referred to the Working Group~ but several delegations had taken 
the view that it was not suitable for discussion in the form in 
which it had been presented, and a decision had therefore been 
taken to leave it for discussion by the Working Group at the 
third session of the Conference. - The Rapporteur was therefore 
correct in stating that the matter was in abeyance until the 
third session. 

43. Mr. ALDRICH (United States of America)s Rapporteur, said that 
he did not wish to reject the view of the representative of Ireland 
out of hand. The document in question could either be discussed 
by the Committee, or it could be agreed that it would.be taken up 
again by the Working Group at the third session.. In his view~ 
the matter could be usefully discussed at that time and he 
regretted that he had not made his point clearly enough to the 
Working Group earlier. 
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44. Slr David HUGHES-MORGAN (United Kingdom) suggested that a 
possible compromise might be to leave the text as it had been 
proposed by the R~pporteur. with the addition at the end of the 
paragraph of the sentence: IiThis last proposal may be discussed 
by the Committee ,'I • 

45. Mr. ALDRICH (United States of America), Rapporteur, suggested 
that a final sentence be inserted in paragraph 16 to read: Y7A 
number of delegations may wish to have this last proposal 
discussed first by the Cornmittee.!7 

46. fir. GILL (Ireland) said he would prefer the word iYwill li 

to the word HmayY, in the text proposecl by the Rapporteur. 

Paragraph 16 was adopted as amerided. 

Paragraph 17 

47. Mr. LONGVA (Norway) said he would like to have it put on 
record that one delegation reserved its position concerning the 
establishment of a Joint \,'Jorking Group. 

Paragraph 17 was adopted. 

~r. Hercz~gh (Hungary) took the Chair. 

Paragraphs 13 t~ 28 

48. Mr. BLIX (Sweden) said that in his view the last sentence 
in paragraph 27. on the question of the continued survival of 
the civilian population" went too far inasmuch it implied that 
general agreement had been rerched within the Working Group on 
that point. In fact~ several delegation~ had refrained from 
expressing an opinion. He sUGgested the penultimate sentence 
in paragraph 27 should read lIlt was the view of several delegations 
that battlefield damage incidental to conventional warfare would 
not normally be proscribed by this provision. 1i 

49. Mr. ALDRICH (United States of America), Rapporteur, said 
he felt that the text proposed by the representative of Swed~n 
would carry an impression in contradiction to that which was 
intended. The provisions on environ2ental damage were acceptable 
to most delegations. He was prepared to accept the proposed 
modification, however. if that was the view cf the majority. 



- 431 - CDDH/III/SR.40 


50. Mr. GILL (Ireland) said no vote on the question dealt with 

in paragraph 27 had been taken~ but the report did not accurately 

reflect the discussions within the Working Group. If the 

implication was that there had been general agreement, that was 

incorrect. 


51. Mr. ALDRICH (United States of America)" Rapporteur, 

suggested as a compromise text that the penultimate sentence should 

open with the worJs: "It appeared to be a widely held 

assumption .. ,11. 


Paragraph 27 as amended was adopted. 

52. Mr. MENCER (Czechoslovakia) said the first sentence of 

paragraph 23 did not faithfully reflect the situation. He 

suggested the deletion of the words "as the issue of restriction 

on damage to the natural environment" in the first line. of the 

para.graph a.nd their replacement by the words lias the protection 

of the natural environment ... n. 


53. Mr. LONGVA (Norway) proposed that) in paragraph 22~ the 

words II which will be discussed in the llJorking Groop in the "context 

of its discussion of article 42 of draft Protocol III be added 

after the date "18 r1arch 1975". 


Paragraphs 18 to 28? as amended, were adopted. 

Paragraphs 29 to 32 

Paragraphs 29 to 32 were adopted. 

Paragraphs 33 to 36 

54. Mr. STARLING (Brazil) said that there should be no mention 
of the Brazilian proposal (CDDH/III/216) in paragraph 33, since 
it concerned article 23 of draft Protocol II and, moreover~ had 
not been withdrawn. 

55. Mr. ALDRICH (United States of America), Rapporteurs said 
that paragraph 33 would be corrected accordingly. 

Paragraphs 33 to 36" as amended, were adopted. 

Paragraphs 37 to 41 

56. Mr. BLIX (sweden) said that the purpose of the third and 
fourth sentences of paragraph 38 was not clear to his delegation, 
since they se2med to state the obvious. 
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57. Mr. ALDRICH (United States of America), Rapporteur, said 
that he had considered it appropriate to include those sentences. 
because they did have significance for some delegations. 

58. Mr. PASCHE (Switzerland) said he agreed with the view that 
the sentences were not very clear. If the second of them were 
deleted~ the sense of the paragraph would not be changed in 
any way. 

59. Mr. STARLING (Brazil) said he would like the first of the 
two sentences to be retained since it had been included at the 
request of his delegation. He would~ however~ have no 
ob~ection to the deletion of the second of them. 

60. Mr. ALDRICH (United States of America), Rapporteur, suggested 
that the text of paragraph 38 be left as it stood. 

It was so agreed. 

Paragraphs 37 to 41 were adopted. 

Paragraphs 42to.46 

Paragraphs 42 to 46 were adopted. 

Paragraphs 47 to 60 

61. The CHAIRMAN said it would be re~embered that changes had 
been suggested by the Rapporteur to paragraphs 55 and 56. 

62. Mr. BLIX (Sweden), referring to the s~gg~stion by the 
Rapporteur that the words "Most representatives understood that" 
should be added at the beginninG of the fourth sentence of 
paragraph 55, said that it was not appropriate to refer to a 
majority or a minority unless a vote had been taken. Not many 
delegations had expressed their views on the definition concerned 
and his delegation was among those that did not share the view 
expressed in the fourth sentence. If an introductory phrase 
along the lines of that suggested by the Rapporteur were included, 
it would be necessary to add another sentence which reflected 
the opposing view. Alternatively, the introductory phrase might 
be worded along the following lines: "It was the view of several, 
although not all. delegations that ... ". 

63. Mr. ALDRICH (United States of America), Rapporteur~ said 
that his intention had been to reflect in the report what had 
been the predominant view in the Working Group. 
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64. Mr. CASTREN (Finland) said he agreed with the Swedish 
representative that the word "most" should not be used. since no 
vote had been t~ken. A term such as "a number of". "some" or 
"several" would be more acceptable. 

65. Mr. VJOLFE (Canada)j supported by Sir David HUGHES-MORGAN 
(United Kingdom)) said that he favoured the use of a phrase such 
as "The predominant view among those who spoke on the subject 
was that .. . "~ which would be a purely factual reflection of what 
had taken place in the Working Group. 

66. Mr. FRANKE (Federal Republic of Germany) said that a 

possible alternative might be: "Among the representatives who 

commented on the definition, the majority understood that it 

was not intended ... ". 


67. Mr. LONGVA (Norway) said that the view of the majority of 

representatives who had spoken on the subject in the Working 

Group could not be considered to be the majority view of the 

Committee as a whole. The text of article 46 was the result of 

a delicate compromise, and the greatest possible care should be 

taken to ensure that that compromise was not upset by the way 

in which the report was worded. 


68. Mr. BLIX (Sweden) said that no difficulty arose in cases 
where there was agreement on the interpretations contained in the 
report. However, the fourth sentence of paragraph 55 dealt with 
a point that had given rise to a difference of opinion and one 
which indeed still prevailed. His delegation must, insist that 
its dissenting view be reflected in the report. He accordingly 
proposed that the introductory phrase to the sentence in question 
should read: "Many. but not all, of those who commented were of 
the view that Ii 

69. Mr. ALDRICH (United States of America), Rapporteur~ said 
that the phrase proposed by the Swedish representative was 

'acceptable to him. 

The Swedish proposal was adopted. 

70. The CHAIRMAN said that, if there were no objection, he would 
take it that the Committee accepted the change suggested by the 
Rapporteur to paragraph 56. 

It was so agreed. 

Paragraphs 47 to 60. as amended, were adopted. 

Paragraphs 61 to 70 
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71. Mr. AGUDO (Spain) said that he wished the name of his 
delegation to be included in paragraph 68 among the list of 
co-sponsors of the arih_mdment in document CDDH/III/17 fRev. 2. 

72. In the Spanish version of the last sentence of paragraph 70, 
"el arttculo 47" should read liel articulo 47 bisll. 

Paragraphs 61 to 70. as thus anended? were adopted. 

Paragraphs 71 to 77 

73. Mr. BLISECHENKO (Union of Soviet Socialist Republics) said 
that he was not clear what was meant in the last sentence of 
paragraph 72 by the phrase \iclearly needs further polishing i1 

• 

He felt that that was too categorical in a text which dealt with 
a general approach. He would like that phrase to be deleted, as 
the Drafting Committee would deal with such points. whenever 
necessary. 

74. Similarly, he felt that paragraph 74 should end with the 
words "as suchl!, and the reference to the Drafting Committee 
should be deleted. 

75. Mr. ALDRICH (United States of America) 5 Rapporteur~ said 
he had considered that one of the useful purposes served by the 
r~port was to indicate such points to the Drafting Committee. 
He recognized, Qf course" that the Drafting Committee must be 
careful not to undo delicate points of consensus but if it could 
improve on the text) it should do so. However] if the 
representative of the Union of Soviet Socialist Republics main
tained his proposal, he would delete the two phrases in question. 

76. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
said he maintained his proposal. 

77. Sir David HUGHES-NORGAN (United Kingdom) said he shared 
the Rapporteur's view that it would be of assistance to the 
Drafting Committee if such points were indicated. It could do 
no harm and would make for clearer and easier reading. He 
suggested respectfully that the representative of the Union of 
Soviet Socialist Republics might reconsider his proposal. 

78. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that he understood the view of the representative of the United 
Kingdom but wished it to be made clear that such statements were 
not the view of the Committee as a whole. He therefore 
suggested inserting a phrase in paragraph 72 such as "several 
delegations believed ii instead of ·jitwas generally recognized u • 
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79. Mr. ALDRICH (United States of America), Rapporteur, said 
he could accept that suggestion. The beginning of the last 
sentence in-paragraph 72 could therefore read "Nevertheless, 
several representatives believed the text to be less than fully 
satisfactory ... vv, and in paragraph 74 the last sentence could 
end "and several representatives expressed the hope that the 
Drafting Committee would ultimately find a clearer form of words". 

80. Mr. BLIX (Sweden) referring to paragraph 74~ asked what was 

meant by the words "to clear a field of fire". 


81. Mr. ALDRICH (United States of America). Rapporteur~ sala 

that the phrase was readily understandable to military staff and 

meant cutting down a field of crops so as to fire through the 

area. If a better expression could be found, he would be 

willing to change the wording. 


82. Mr. BLIX (Sweden) suggested the wording "to clear a field 

for fire V!. 


83. Mr. ALDRICH (United States of America)~ Rapporteur, said 

he could accept that suggestion. 


Paragraphs 71 to 77, with the amendmont to paragraphs 72 

and 742 were adopted. 


Paragraphs 78 to 83 

84. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 

he felt that the last sentence of paragraph 81 mighi be deleted 

as it could be said that in article 48 bis thp health and 

survival of the civilian population were partL ularly stressed. 


85. Mr. ALDRICH (United States of America)s Rapporteur~ said 

that the point about the emphasis on health and the civilian 

population had been made in paragraph 82, but he thought that 


,there 	was no doubt that the standard itself was the same as in 
article 33 ~ paragraph 3. It was important to stress tllac, although 
the article was directed towards the protection of the civilian 
population, the latter was not part of the operative standard 
of article 33, paragraph 3. The standards were not inconsistent 
but simply applied to the civilian population in article 48 bis 
and not in article 33, paragraph 3. 

86. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
suggested that, in order to bring out that article 48 bis was 
not a repetition of article 33) paragraph 3, but a development 
of that article, the end of paragraph 81 should read "The Committee 
thus approved here the standard or criteria along the same lines 
as in article 33, paragraph 3." The last sentence of paragraph 81 
should be deleted. 
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87. Mr. ALDRICH (United States of America)~ Rapporteur~ said 
that the words "standards and criteria" were identical until 
they were applied to the civilian population. He suggested that 
the penultimate sentence of paragraph 81 Pl:i-ght read "the Committee 
thus approved the standard or criteria along the same lines as 
in article 33 j paragraph 3~ with the addition of material 
concerning the civilian population". Paragraph 82 then went 
on to give details of that material. 

88. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that the last sentence of paragraph 81 should then be deleted. 

89. Mr. ALDRICH (United States of America). Rapporteur, said 
that that would be acceptable. 

90. Mr. BLIX (Sweden) said that he was concerned about the 
t,ird sentence in paragraph 82 which referred to "major health 
problems j such as congenital defects He felt that theII 

wording was too authoritative and raised the level very high. He 
would be happier if the whole sentence vere deleted~ but if not 
he would request that the word Urnajor" be deleted. He had no 
objection to the laEt sentence concerning: temporary or 
short-term effects. 

91. Mr. ALDRICH (United States of AiI1erica); Rapporteur, 
suggested that the word limaj or ll be replaced by i11asting" or 
"persistent". 

92. Mr. BLIX (Sweden) said he was not prepared to accept any 
of the adjectives suggested before the word i1health problems ll 

• 

93. Mr. FRICAUD-CHAGNAUX (France). supported by Mrs. MANTZOULINOS 
(Greece) said he was in favour of maintaining the word "major" 
as it reflected the Committee's discussions. 

94. I11r. DIXIT (India) suggested the word !Iserious n • 

95. Mr. LONGVA (Norway) said that his delegation was concerned 
over the whole construction of the sentence. It appeared as an 
interpretation of the article adopted. His delegation saw no 
objection to including such interpretations where they were agreeable 
to the Committee as a whole, but where there had been controversy; 
the utmost caution should be exercised. He therefore suggested 
deleting the WhJle sentence. 
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96. Mr. BLIX (Sweden) said he agreed with the representative of 
Norway that differing views must be reflected. He could, however, 
agree to the suggestion by the representative of India to replace 
the word Ii major i7 by the word "serious li 

• 

97. The CHAIRMAN suggested that, if there were no objection to 

the insertion of the word "serious li 

, the text of naragraph 82 be 

adopted with that amRndment. 


Paragraphs 78 to 8") , as ameno.ed, ~rere adopted. 

Para.graphs 84 to 95 

98. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that the discussions on paragraph 93 had not centred around 
weapons in general for armed conflicts but those that could 
eventually be used. He therefore suggested that the words "the 
use of" be inserted after the word I1Thusl! at the beginning of the 
last sentence in paragraph 93. 

It was so agreed. 

pa.ragraphs84t095, as amended, were adopted. 

Parag~aphs 96 to 100 

ParagraphS 96 to 100 were adopted. 

Paragraphs 101 to 107 

Paragraphs 101 to 107 were adopted. 

Parag~aph 108 

99. The CHAIRMAN said it would be remembered that the Rapporteur 
had suggested the addition of two new sentences at the end of 
paragraph 108. 

http:ameno.ed
http:CDDH/IIIISR.40


CDDH/III/SR.40 - 438 

Paragraph 108 2 as amended, was adopted. 

Paragraphs 109 ~ol12 

Paragraphs 109 to 112 were adopted. 

Paragraphs 113 to 120 

100. Mr. DIXIT (India) suggested that, at the end of paragraph 113) 
a further sentence be added. reading: ~One delegation was of the 
opinion that articl~ 24, paragraph 15 and article 27 shciuld be 
discussed again by the Committee and by the Working Group before 
their final adoption and after the adoption of article 1 of 
Protocol II.1i 

101. Mr. ALDRICH (United States of America);; Rapporteur $ said 
that it might be clearer if it read: "One representative was of 
the opinion that article 24, paragraph 1, and article 27 should be 
discussed again before their final adoption in view of the 
subsequent adoption of article 1 of Protocol II." 

102. Mr. BLIX (Sweden) said that "Some delegations considered 
that ... " would be better than "It seems desirable that ... " at 
the beginning of paragraph 119. 

103. Mr. ALDRICH (United States of America). Rapporteur. said 
that he preferred the wording ~It was pointed out by some 
delegations ... ". 

104. Mr. BLIX (Sweden) said he could accept that wording. 

105. Mr. BLISHCHENKO (Union of Soviet Socialist Republics). 
referring to paragraph 116. said he wondered what need there 
could be to renew the discussion of article 1 when it had already 
been adopted by Committee 1. He suggested that the phrase 
liof violence li be deleted from the last sentence. 

106. Mr. ALDRICH (United States of America); Rapporteur~ said 
that article 1 had been adopted by Committee I only after 
discussion of article 24. paragraph 1 and article 27 in 
Committee III. He could accept the deletion of the words "of 
violence". 

107. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said 
that he was somewhat confused by that explanation because it was 
implied in the first sentence of paragraph 116 that article 1 had 
been adopted by consensus in Committee I. ~~y therefore raise 
the matter again? 
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108. Mr. ALDRICH (United States of America)9 Rapporteur, said 
that it was the wish of the Indian representative that 
Committee III should record the adoption of article 24, paragraph 2 
in the way in which it now appeared in the draft report. 

Paragraphs 113 to 120. as amended, were adopted. 

Paragraph 121 

Paragraph 121 was adopted. 

Paragraphs 122 to 130 

109. Mr. LONGVA (Norway) proposed that the word iiconventionalli 

be substituted for the word "general" at the end of the fourth 

line of par~raph 124. 


110. Mr. DIXIT (India) suggested that instead 9 the word "general II 

be deleted. ' 

Ill. Mr. LONGVA (Norway) maintained that the word 1[conventional" 
was more suitable since it left the question of existing 
international law open. 

112. Mr. JOSEPHI (Federal Republic of Germany) preferred the 
text as it stood, on the grounds that the word "co~ventional" 
had no precise meaning. 

113. Mr. ALDRICH (United States of America) 9 Rapporteur, agreed 
with the Norwegian suggestion. The use of the word "general" 
would suggest that there was very little customary international 
law with respect to non-international armed conflicts, whereas 
the word "conventionall1 left the question open. 

114. Mr. EL GHONEMY (Arab Republic of Egypt) supported the Indian 
representative's pro5osal that the word "general" should be 
deleted and that the phrase should simply read "the only 
international law." 

115. Mr. LONGVA (Norway) said that if the word i1general" were 
retained or deleted his delegation would have to oppose the 
entire paragraph 12 Lr since it did not reflect the discussions 
within the Working Group or Committee III. He therefore proposed 
the replacement of the word II general li by Ii convent ional II or the 
deletion of the whole paragraph. 
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116. Mr. ALDRICH (United States of fmerica), Rapporteur, said 
that, whether or not there was a customary body of law for 
non-international armed conflicts, the position was not prejudiced 
by the use of the word "conventional n ani he urged the 
representatives of India and Arab:Republic of Egypt to accept that 
word. 

Paragraphs 122 to 130; asamel'1ded, were adopted. 

Paragraphs 131 to 134 

117. Mr. BLISHCEENKO (Union of Soviet Socialist Republics) 
said that the last sentence of paragraph 133 of the report 
should be changed. It should be possible to find a more 
acceptable way of expressing the fact that there was no single 
opinion. 

118. Mr. ALDRICH (United States of America), Rapporteur, 
suggested two alternative versions for that sentence: either 
liThe Drafting Committee may wish to consider... " or "Several 
representatives suggested that the Drafting Committee should 
consider .•. I!. 

119. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) 
thought that the second alternative was a more accurate reflection 
of the situation. 

The second alternative was adopted. 

Paragraphs 131 to 134, as amended, were adopted. 

Paragraphs 135 to 146 

Paragraphs 135 to 146 were adopted. 

Paragraphs 147 to 153 

120. The CHAIRHAN reminded the Committee that the voting figures 
given in the third sentence of paragraph 152 had to be changed, 
since the result of the vote had been 17 in favour and 16 against 
the proposal in question. 

121. ~~. SCHUTTE (Netherlands) said that the text of paragrlph 
149 was not accurate. He proposed the deletion of the word 
"non--international Ii and of the phrase "and a reference to the 
'circumstances under which this provision is operative. II! Tha~ 
would bring the report into line with the wording of the Working 
Group's proposal for paragraph 1 of article 29 (CDDH/III/253)~ 
which the Committee had adopted. 
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122. Mr. ALDRICH (United States of America), Rapporteur; agreed 

with the Netherlands representative's proposal that paragraph 149 

of the report should be amended to end with the words I'for 

reasons relating to that conflict". 


Paragraphs 147 to 153. as amended, were adopted. 

The report (CDDH/III/286 and Add.l) as a whole, as amended~ 

was adopted by consensus. 


123. Mr. REED (United States of America) said that his 
delegation felt encouraged by the progress achieved in Committee III. 
Although much work and some important problems had been left 
for the following year. his delegation considered that the 
Conlmittee's work thus far represented sigrificant progress towards 
the development of humanitarian law in armed conflicts, with 
consequent improvements in the protection afforded to combatants 
and civilians alike. In connexion with-the articles adopted 
by Committee III, at the current session,- his delegation drew 
attention to the relevanc~ of the statement in the ICRC 
introduction to draft Protocols I and II that the International 
Committee of the Red Cross had not included any rules 
"governing atomic, bacteriological and chemical warfare'l. His 
delegation recognized that such problems, which called for urgent 
action in other forums, were beyond the scope of the Conference. 
An acceptable rule of law designed to be applicable to the use 
of weapons of mass destruction would almost certainly provide 
little or no protection in conventional Wlr. Conversely~ 
rules such as those under consideration at the Confe~ence, being 
designed for conventional warfare, would not fit into the context 
of the use of weapons of mass destruction. Such an unavoidable 
limi tatiolJ on the scope of th,-, Committee I s w(;rk should not 2 

however. be understood as derogating in any way from the crucial 
humanitarian contribution of the Conference. 

124. Mr. LONGVA (Norway) said that his delegation's attitude to 
the voting on the report had been governed by the consideration 
that the report had bec~ drafted in an unorthodox manner. 
Several paragraphs gave unusual interpretations of articles 
adopted by the Committee. As delegations hpj had only a short 
time in which to study the report, his delegation would have to 
reserve its attitude until the text had been studied in greater 
detail. Moreover 2 v,:lile the interpretations in the report 
provided useful 8uiaelines for future work on the problems 
considered, none of them should be considered as being authoritative. 
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125. Mr. DIXIT (India) wished to place on record the fact that 
at the first session of the Conference j when the relevant articles 
of draft Protocol II had been taken up for consideration ad 
referendum the Indian delegation had not made any comments and 
had reserved its right to r:1ake comments and contributions at a 
later date~ when the scope of draft Protocol II became known 
in greater detail. At the thirty-seventh meeting of Committee III 
(CDDH/III/SR.37), when articles 24) paragraph I, and 25 bad 
been proposed for final approval, the Indian deleGation had pointed 
out that the Committee should reconsider the two articles) 
since certain delegations" including that of India; had not 
yet made any cornments and had reserved their positions. The 
particular procedure employed during the thirty-seventh meeting 
had resulted in certain delegations, including the Indian 
delegation, being denied the right to participate in discussion 
of the articles. The right of a delegation to participate in 
a discussion stood on its own merits and did not depend on 
whether any amendments had been submitted in relation to a 
given article. Since the articles in question had been adopted 
without further discussion after article 1 of draft Protocol II 
had been adopted, his dele~ation reserved its position on those 
articles. It was doing so, not only because it had had no 
opportunity of participating in the discussion and making its 
views known, but also because some articles of draft Protocol II 
had since been amended. 

126. Nr. BLISHCHENKQ. (Union of Soviet Socialist Republics) 
said that he was sure that he was expressing the opinion of many 
representatives in stating that Committee III had achieved 
considerable success in its work in reducing suffering in armed 
conflicts~ in protecting the civilian population and in sharply 
reducing the dehumanization of conflicts. All those present 
fully understood that their success had been due to long and 
involved discussion and was the result of a compromise between 
the States of different social and political systems which had 
participated. j'ljoreover. the compromise reached by the Committee 
would ensure that) despit~ the evils of war, human rights would 
have to be respected to the fullest degree possible. Inspired 
by such hopes, his delegation would like to think that the work 
of the Committee would proceed along the same lines in future. 
All those present were united by a common desire to produce a 
situation where realistic conditions would exist for implementing 
the two Protocols, for assisting the victims of armed conflicts 
and civilian populations and for furthering the cause of 
democracy and social progress. 
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127. Mr. BLIX (Sweden) agreed with the representative of Norway 
with regard to the construction of the report and the interpret-' 
ation it ga~e of many of the articles. His delegation 
considered that some of those interpretations did not reflect 
the discussions in the Working Groups or the plenary Committee 
but that some of theN were useful. Members of the Committee 
had been given only a very short time to study the interpretations 
to see what changes they might wish to introduce. What his 
delegation and others had voted on and agreed to was the text of 
the articles, but the scrutiny given to the text of the report 
had been far less comprehensive. He agreed with th~ 
representatives of the Union of Soviet Socialist Republics and 
the United States of America that the Committee had made 
considerable progress in its consideration of draft Protocols 
I and II. It was his delegation's hope that the work of the 
Conference at the third session would be characterized by a 
similarly constructive spirit. 

CLOSURE OF THE SESSION 

128. The CHAIRMAN thanked representatives for their 
co~operation and said that the Committee had completed its 
work for the current session. 

The meeting rose at 6.5 p.m. 

http:CDDH/III/SR.40
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INTRODUC'r'ION 

1. ..Tl).is document has been prepared by the Secretariat in 
pursuance of the requests made by certain delegations during 
the consio.eration of draft Protocol I, article 42'17 . tl'New 
category of prisoners of war\; , in Committee III. 

2. It reproduces, in a chronological order" the texts of 
oral statements concerning article 42 made in Committee III 
at the second session of the C6nfe~ence (thirty-third to 
thirty-sixth meetings). 

3. This document includes only statements of representatives 
who have handed in written texts to the Secretariat. 

1/ See the statement made in Committee III by Mr. Friedrich 
(Legal Secretary) on 10 April 1975 (CDDH/III/SR.3~para.77). 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING 3 19 MARCH 1975, 

BY MR. VEUTHEY (INTERNATIONAL COMMITTEE OF THE RED CROSS) 

Original: French 

1. Basing itself on the practice followed in contemporary conflicts, 
the ICRC has considered it essential to include in draft Protocol I 
a provision extending the categories of combatant entitled to 
prisoner-of-war status in case of capture. The conditions laid 
down in Article 4.A (2) of the thi~d Geneva Convention of 1949 no 
longer afford effective protection to a large number of present·
day combatants. 

2. The title of article 42 and its text are the results of the 
work of the Conferences of Government Experts on the Reaffirmation 
and Development of International Humanitarian Law applicable in 
Armed Conflicts, held at Geneva in 1971 and 1972. 

3. Article 42 consi~ts of t~ree paragraphs: 

- Paragraph 1 states the conditions to be fulfilled in order to 
obtain prisoner-of-war status; 

- Paragraph 2 indicates the consequences of the non-observance 
of the conditions laid down in paragraph l~ 

- Paragraph 3; which was introduced in the form of a note by 
the ICRC in 1973~ has become obsolete as a result of the 
adoption, by the first session of the Diplomqtic Conference, 
of paragraph 2 of article 1 of draft Protocol I. 

4. Paragraph 1 lists certain conditions taken as a general rule 
from Article 1 of The Hague Regul_~ions of 1901 and Article 4.A (2) 
of the third Geneva Convention of 1949. However, an attempt has 
been made to make these conditioni more flexible in so far as the 
work of the Government Experts appears to permit. The ICRC has 
tried to reach a compromise in that paraf,raph between the conserva
tive tendency to oppose any change in existing conditions and the 
contrary tendency which consists of s0cking an extreme simplification 
of those conditions. That equilibrium is certainly very difficult 
to reach, and it is not for nothing that during the last century it 
has taken 25 years - from the Brussels Conference of 1874 to the 
International Peace Conferences at The Hague - to agree on conditions 
laid down in Article I of The Hague Regulations. It should be 
pointed out that only the complementary adoption of the Martens 
clause stating that llin cases not included in the Regulations 
adopted ... the inhabitants and the belligerents remain under the 
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protection and the rule of the principles of the law of nations 
as they result from the usages established among civilized peoples, 
from the laws of humanity and the dictates of the public conscience;; 
had enabled what was not yet known as a ;'consensus:; to be reached.

5. It is essential that these conditions should be fulfilled by a 
resistance movement as a group. Apart from the organized character 
which the movement should ha.ve by definition~ the first condition is 
the link that should exist between the movement and a Party to the 
conflict. That is in reality the basic condition reflected also in 
article 42, paragraph 1 (a). It guarantees, in particular, that an 
international armed conflIct is involved and that the movement is 
under a certain discipline. On the basis of Article 4. A (3) of 
the third Geneva Conv~ntion of 1949; it has been agreed also in the 
case of resistance movements that the Party to which the movement 
belongs may be represented by a Government or by an authority not 
recognized by the adverse Party. 

6. The second condition ,. that members of organized resistance 
movements should distinguish themselves from the civilian population 
in military operations " has been made more flexible in two ways: 
first, it has been agreed that the two conditions laid down in 
paragraphs 2 and 3 of Article 1 of The Hague Regulations have the 
same ratio le9is; the distinction to be made between members of 
organized reslstance movements and the civilian population, and the 
fact that it is no longer necessary to know how a fixed distinctive 
emblem should be worn or Nhether arms should be carried openly. 
Second, the obligation for or~anized resistance movements to 
distinguish themselves from the civilian population has been 
limited to military operations. 

7. The third condition is that resistance movements must comply 
with the Geneva Conventions and the present Protocol. The Hague 
text spoke of i: laws and customs of war. It had seemed clearer 
and ,more practical to mention only the Geneva Conventions and draft 
Protocol I, which are) moreover, the essential. 

8. Paragraph 2 restricts the consequences which the non·-observance 
of conditions by individual members of resistance movements may 
have on all the members of the movement. As in the case of regufar 
military forces, individual acts should not deprive all members of 
prisoner-of-war status. Furthermore, paragraph 2 decides the fate 
of members of resistance movements who violate the Conventions and 
the Protocol by seeking to extend the application of Article 85 of 
the third Geneva Convention of 1949 to the new category of prisoner 
of war. 

9. Lastly, the International Committee of the Red Cross hopes that 
the wording of article 42 as approved will be such that the largest 
possible number of captured combatants may benefit from the funda
mental humanitarian guarantees of the third Geneva Convention of 1949. 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING, 19 MARCH 1975, 

BY MR. QUACH TONG DUC (REPUBLIC OF VIET-NAM) 

Original: French 

1. At the beginning of the first session of this Conference our 

delegation submitted an amendment (CDDHIIII/5 - see document 

CDDH/56,p.202) in which were specified the new situations in which 

members of organized resistance movements could be accorded 

prisoner-of-war status. That amendment reads as follows: 


HAfter the words 'and provided that', delete the words 
'such movements fulfil the following conditions' and substitute 
the following: 'such government or authority is fighting on 
behalf of a people against a foreign occupying force~ the 
conditions of Article 4 of the Third Convention being 
applicable in their entirety'.iI 

2. Article 1 of draft Protocol I was amended by Committee I at 
the first session and the new situations to be covered by the 
Conventions and the Protocol were laid down. The new conditions 
are !'armed conflicts in which peoples are fighting against colonial 
domination and alien occupation and against racist regimes in the 
exercise of their right of self-determination .. . ':. Referring 
back to our original amendment, we now propose to amend as follows 
paragraph 1 of article 42 - after "and provided that" add "these 
movements are engaged in the situations referred to in article 1, 
paragraph 2, •.. ". That addition will make article' 42 more precise 
and will have the advantage of avoiding as much as possible 
difficulties of interpretation which retard the application of 
humanitarian law. 

3. After that necessary clarification, we wish to refer to other 
conditions which resistance movements must fulfil. The delegation 
of the Republic of Viet-Nam is of the opinion that the condition 
mentioned in paragraph 1 (b) of article 42 should be further 
clarified by adding the open carrying of weapons and the wearing of 
a fixed distinctive emblem recognizable at a distance, as laid down 
in Article 4.A (2) of the third Convention. 

4. That distinction is necessary for the protection of the 
civilian population and should serve as a basis for the application 
of humanitarian law. 

http:entirety'.iI


- 452 CDDH/III/SR.33-36, Annex 

5. Under the cover of the foregoing considerations, the delegation 
of the Republic of Viet-Nam has the honour to propose below an 
amendment (CDDH/III/5/Rev.l), to replace its original amendment, 
reading as follows: 

Article 42 - New category of prisoners of war 

1. In addition to the persons mentioned in article 4 of the 
third Convention, members of· organized resistance movements 
who have fallen into the hands of the enemy are prisoners of 
war provided such movements belong to a Party to the conflict, 
even if that Party is represented by a government or an 
authority not recognized by the Detaining Power and provided 
that such movements are engaged in the situations referred to 
in article 1, paragraph 2~ and fulfil the following conditions: 

(a) that they are under a command responsible 
to the conflict for its subordinates; 

to a Party 

(b) that they distinguish themselves from the civilian 
population in military operations by openly carrying 
weapons and by wearing a fixed distinctive emblem 
recognizable at a distance; 

(£) that they conduct their military operations in 
accordance with the Conventions and the present Protocol. 

6. 
of a 

If adopted,' our 
third paragraph 

amendment will make unnecessary the addition 
to article 42 as drafted in the foot-note to 

that article. 
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:;TA1'EMENT MADE AT THE THIRTY-·THIRD MEETING) 19 P1ARCH 1975~ 

BY MR. HAMID (PAKISTAN) 

Original: English 

1. My delegation considers article 42 of the IeRe draft to be one: 
of the most important articles of draft Protocol I because it deals 
with a situation that has so far been considered as an internal 
conflict. Article I of draft Protocol I~ which has been adopted 
by Committee I~ and which deals with the scope of the present 
Protocol~ has included within its ambit nelf-determination movements 
where people are fighting against colonial and alien occupation and 
against racist regimes. As article 1 deals with this new category 
of prisoners of war there should be express mention of it in 
arti~le 42 also. This is important because my delegation makes a 
clear distinction between freedom fighters who~ in the exercise of 
their right of self-determination are fighting against colonial and 
alien occupation and against racist regimes and situations where 
self-determination has already taken place and there is a rebel 
movement, by a handful of people, against the lawful authority of 
the State aimed at destroying the territorial integrity of that 
country. My country supports the granting of prisoner-of-war 
status in the former situation but in the latter situation we 
consider that rebels are subject to the municipal law of the State 
and may be tried for crimes against the State. With this in view 
my delegation has proposed the amendment contained in document 
CDDH/III/ll which suggests that paragraph 1 of article 42 should 
contain a reference t~ the self-determination movements fighting 
against colonial and alien rule. 

2. My delegation supports the conditions mentioned in paragraph 1 
(a), (b) and (c) of article 42 of the IeRC draft. We support the 
requirements that in order to qualify for protection under 
Protocol I a self-determination movement must comply with the 
principles of the law of armed conflicts" that freedom fighters in 
their operations should show their combatant status openly, that 
they are organized and that they are under the orders of a commander 
responsible for llis subordinates. 

3. In the oplnlon of my delegation the requirement for organiza
tion and internal discipline contained in article 41 of the IeRe 
draft should form the fourth condition for the self-determination 
movements to qualify for protection under the present Protocols. 
With this in view my delegation proposes the insertion of a new 
sub-paragraph (~) in paragraph 1 of article 42 of draft Protocol I. 

4. In conclusion" I should like to state that my delegation will 
co-operate with other delegations in an endeavour to improve the 
text of article 42. 
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STATEMENT r-1ADE AT THE THIRTY~THIRD MEETING, 19 MARCH 1975 j 

BY MR. NAMON (GHANA) 

Original: English 

1. The foot-note to article 42 of draft Protocol I asking for the 
consideration, by this Conference) of the inclusion of the proposed 
paragraph 3 clearly shows what must have transpired. It looks in 
itself a compromise solution. It should therefore be dealt with 
in a spirit of compromise. The amendment proposed by my delegation 
is the addition of the words "SO far as is practicable i 

? (CDDHlIlIl28) 
after the words"who comply" in paragraph 3 suggested by the lCRe. 

2. I do not think that we can seriously say that the position of 
liberation movements can be equated with the armed forces of a 
State, in the proper sense of those words. Yet they are engaged 
in armed struggles. 

3. Article 4 of the third Geneva Convention of 1949 has no 
provision for those engaged in the liberation struggle, yet 
experience has shown the need for making such a provision in the 
draft Protocols. 

4. We welcome a provision which establishes that members of 
liberation movements who fall into the hands of a Detaining Power 
are accorded prisoner-of-war status. They are not criminals: 
they are fighting for what they conceive to be right. as all 
honourable men fight for what they consider right. History is a 
reasonable guide. 

5. Article 42, paragraphs 1 and 2 of the lCRC draft are acceptable 
to the Ghana delegation, and we ask for the inclusion of proposed 
paragraph 3. In doing so we are conscious of the fact that it may 
not be completely practicable for the liberation movements - much 
as they would wish to do so - to comply with all of the conditions 
with which resistance movements must comply. We have to take into 
consideration the nature of the struggle in which they are engaged. 
We have to consider the conditions under which they operate. We 
must not lose sight of the circumstances of their struggle. 

6. It is in recognition of these considerations that we have 
proposed the slight modification to the lCRC draft of new paragraph 
3. Once liberation movements are organized, so long as they are 
"subject to an appropriate internal disciplinary system", we feel 
that they should be able to comply as much as possible, with the 
conditions laid down in paragraphs 1 and 2. 
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7. We drew attention earlier to the need for organization and 
discipline on the part of liberation movements when we introduced 
our oral amendment to article 41 at the thirtieth meetin~ 
(CDDH/III/30). 

8. Before I conclude I should like, with the permission of the 
sponsors of amendment CDDH/III/260, to add the name of my delegation 
as CO~6ponBor of that amendment. 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING, 19 MARCH 1975, 

BY MR. ZAFERA (MADAGASCAR) 

Original: French 

1. At the first session of the Diplomatic Conference the delegation 
of Madagascar maintained that armed conflicts in which peoples were 
fighting' for self·-determination and against colonial and racist 
slave traders should be considered as international armed conflicts 
under the Geneva Conventions of 1949. and that the members of 
national liberation movements who had fallen into the hands of· the 
enemy should be accorded prisoner-of-war status. 

2. The international character of wars of national liberation was 

approved at the first session by Committee I. In order to 

strengthen the positions it had always defended, the Malagasy 

delegation has judged it opportune to submit an amendment to 

article 42. That amendment 3 which bears the symbol number 

CDDH/III/73 and appears on page 200 of document CDDH/56, 'aims at 

including in the new category of prisoners of war members of 

organized national liberation movements captured by the adversary. 


3. Those who prepared the draft Protocols to the four Geneva 
Conventions of 1-949 have referred in a foot-note to article 42 to a 
decision which the Diplomatic Conference might take to mention in 
the Protocol members of movements fighting for self"-determination, 
and that would call for the inclusion of a third paragraph in article 
42 (see CDDH/l~ p.14). Such a paragraph would appear to have become 
unnecessary, as stated by the ICRC representative~ in view of the 
decision taken by Committee I in 1974. 

4. Our amendment does not differ much from the ICRC draft. The 
difference appears only as regards the arrangement of the text. 
Thus, paragraph 2 of the ICRC draft becomes paragraph 3 of our draft 
and the solution envisaged by the ICRC appears in paragraph 2. On 
the other hand, our draft does not include the condition mentioned 
in paragraph 1 (~) of the ICRC draft. 

5. The inclusion of members of national liberation movements 
engaged in armed struggles in which peoples exercise their right to 
self-determination in the new category of prisoner of war was 
supported by many delegations at the first session of the Conference, 
and my delegation expresses the hope that the consideration of the 
amendment which it has submitted to the Committee will not give rise 
to any major difficulties. 
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STATEMENT HADE AT THE THIRTY··THIRD MEETING ~ 19 MARCH 1975, 

BY MR. BIERZANEK (POLAND) 

Original: French 

1. The amendment to article 42, submitted by the Polish delegation 

in document CDDH/IIII94 ~ aims at clarifying th.e legal status of 

members of organized resistance movements and harmonizing it with 

the fundamental distinctions upon which the law of armed conflicts 

is based, especially the distinction between combatants and non

combatants. 


2. It is well known that the Diplomatic Conference held at Geneva 

in 1949 assimilated the status of members of organized resistance 

movements to that of legitimate combatants on a very important 

point .. namely the right to be treated as prisoners of Vlar if they 

fell into the hands of the adversary. In particular ~ Artic:le 4 of 

the third Geneva Convention states that the following are prisoners 

of war: 


17(2) 	 ... and members of other volunteer corpsj including those 
of organized resistance movements ... '1, 

3. The same legal construction is at the basis of article 42 of 
ICRC draft Protocol I which extends the status of prisoner of war 
to a new category of persons taking part in hostilities. The text 
suggested by the ICRC and Article 4 of the third Geneva Convention 
of 1949 do not give a clear and satisfactory answer to the following 
question: What are the rights and duties of members of resistance 
movements and what is their legal status apart from when they are 
captured by the adverse Party during an armed conflict? Are they 
or are they not legitimate combatants? 

4. The problem is of definite practical importance especially in the 
case of members of a resistance movement who are citizens of the 
adverse Party~ for example) in territories qualified by law as "an 
integral part of the metropolis;:) ;'overseas province'; etc. If a 
member of a resistance movement or of a national liberation movement 
enjoys the rights of prisoner of war in times of armed conflic~ . 
onlY3 the interpretation a contrario may easily lead to the conclu
sion that when the armed conflict ends (for example, after the 
defeat of an armed insurrection) the former member of a resistance 
movement might be prosecuted and punished for offences against the 
penal laws of the country such as high treason. 
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5. In our opinion the members of organized resistance movements 
should have the same rights and the same legal status as other 
legitimate combatants. In accordance with article 41 of the ICRC 
draft resistance movements 'shall be organized and subject to an 
appropriate internal disciplinary system. Such disciplinary 
system shall enforce respect for the present rules and for the 
other rules of international law applicable in armed conflicts.~ 

6. It is easy to understand that in 1949, at a time when many 
delegations were far from supporting the idea of recognizing 
resistance movements as legitimate combatants/members of resistance 
movements were simply assured, within the framework of work aimed 
at improving the fate of prisoners of war, of the most important 
right from the humanitarian point of view in particular the right'c. 

to be accorded prisoner··of~war status if they fell into the hands 
of the enemy. But at present, after more than a quarter of a 
century, the position of many governments has changed in tha~ 
connexion s and bearing in mind the new word-ing of article 1 of 
draft Protocol I as adopted by Committee I, we consider,' the time 
is ripe to accord members of resistance movements and national 
liberation movements all the rights of legitimate combatants. 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING, 19 MhRCH 1975, 

BY MR. ROSAS (FINLAND) 

Or~gi:1al: English 

1. There is no need to stress in this asse!,:bly that article 42 
concerning a new category of prisoner of war deals with questions of 
primary importance. The experience of past and present conflicts 
has shown the need for a certain enlargement of that privileged 
category of persons entitled to the status of prisoners of war, and 
at the same time~ to the status of legal combatancy. The four 
well-known conditions to be fulfilled by irregular forces which are 
contained in Article 4. A(2) of the third Geneva Convention of 1949 
date back to an instrm:ent the centenary of which was held last 
year, namely the unratified Brussels Declaration (·f 1874 concerning 
the Laws and Customs of War. although the forms of 1'1arfare Hhich 
call for a development of Article 4 of the third Convention .were not 
entirely unknown to the drafters of the Brussels Declaration, or 
Article 1 of The Hague Regulations of 1899 and 1907. It is pointed 
out that the four conditions contained in these instruments were not 
regarded as the final word even in 1899 an~ 1907. as is shown by the 
Nartens clause which 3 with a specific reference to Articles 1 and 2 
of The Hague Regulations annexod to The Hague Convention N). IV of 
1907 concerning the Laws and Customs of \ollar stated that the inhabi
tants and belligerents, irrespective of the conditions contained in 
those Articles, remained under the protection of the principles of 
the law of nations. 

2. In 1949 a considerable step forward was made in that resistance 
movements operating even in occ'lpied territory ,'lere included in the 
category of privileged combatants, but the four earlier conditions 
of the Brussels Declaration and The Hague Regulations to be ful
filled by irregular forces were incorporatei a3 such in the third 
Geneva Convention of 1949. Today there seems to be general agree
ment that at least some modification of the law is needed, and the 
ICRe draft before us is a step in that direction in that it 
amalgamates the second and third conJi tion" of J'.l'ticle 4.A (2) of 
the third Convention and formulates them as a general condition for 
resistance movements to distinguish themselves from the civilian 
population in their military operations. 

3. Amendment CDDH/III/95, submitted by Finland to article 42, 
does not touch upon the three connitions in paragraph 1 proposed by 
the ICRe but relates to the article's scope of application as out
lined in the introductory phrase of that r~ragraph. In this 
respect the ICRe draft makes an explicit reference only to 
resistance movements, whereas hrticle 4.A (2) of the third Geneva 
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Convention of 1949 mentions also militias and volunteer corps not 
forming part of the regular armed forces. The Finnish amendment 
attempts to include also these forces in the article's field of 
application. Moreover, as there may be irregular forces which 
can neither be labelled as militias or as volunteer corps~ nor as 
resistance movements~ we have chosen to speak more generally about 
organized armed units not forming part of the regular armed forces~ 
mentioning resistance movements as an example. The term i1irregular 
forces: i has been avoided in our amendment in view of the negati~e 
connotations which this term might have. 

4. As I mentioned earlier~ by the adoption of Article 4.A (2) of 
the third Geneva Convention in 1949 resistance movements operating 
in occupied territories were also included in the category of 
persons entitled to prisoner-of-war status. In order to remove 
any possible doubts on this point our amendment~ in line with the 
wording of Article 4.A (2) of the third Convention, expressly. 
points out that the armed forces covered by article 42 may operate 
in or outside their own territory, even if that territory is 
occupied. 

5. The Finnish amendment contained in document CDDH/III/95 is 
confined to the scope of application of article 42 and is not 
intended to be a final standpoint on this article as a whole. 
There are several other amendments to this article which my 
delegation has studied with a great deal of interest, and we wish 
to come back to 'those amendments during the general debate. 
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STATErmNT MADE AT THE THIRTY~THIRD MEETING~ 19 MARCH 1975~ 

BY MR. AGUDO (SPAIN) 

Original: Spanish 

1. The amendment submitted by my delegation in document 

CDDH/III/209~ aside from drafting amendments, presents three 

basic differences which we shall discuss in the order in which 

they appear in our text. 


2. The first consists of the introduction of a condition which 
we consider indispensable and which should be fulfilled by the 
organized resistance movements mentioned in paragraph 1 of our 
text~ namely "provided they exercise effective territorial 
jurisdiction ... ,; . \vhy do we introduce this condition? Because, 
at present~ article 1 of draft Protocol ~ is no longer the article 
drafted by the ICRC which served as a basis for the whole of draft 
Protocol I. 

3. Article 1, paragraph 2, adopted by consensus states: 

i'The situations referred to in the preceding paragraph 
include armed conflicts in which peoples are fighting against 
colonial domination and alien occupation and against racist 
r~gimes in the exercise of their right to self-determination, 
as enshrined in the Charter of the United Nations and the 
Declaration on Principles of International Law concerning 
Friendly Relations and Co-operation among States in accordance 
with the Charter of the United Nations.:: 

4. In drafting article 42 the ICRC envisaged a more limited scope 
for draft Protocol I, such as that mentioned in Article 2 common 
to the Geneva Conventions of 1949 which refers to ;cases of declared 
war or any armed conflict which may arise between two or more of the 
High Contracting Parties, even if the st~te of war is not recognized 
by one of them. n It also applies to all cases of partial or total 
occupation of the territory of a High Contracting Party. 

5. What does this mean? It means that organized resistance move
ments or the Governments or authorities on which they depend and 
which are mentioned in this article are linked to a High Contracting 
Party so far as the application of article 42 is concerned, and 
therefore they exercise effective territorial jurisdiction. 

6. The new field of application is infinitely wider, since it also 
covers peoples fighting against colonial and foreign occupation and 
against racist r~gimes in the exercise of their right to self
determination. 
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7. But when do we have to consider that one of these peoples 
fighting in anyone of these conflicts has obtained international 
recognition in order that this strug~le may be regarded as a conflict 
to which the provisions of draft Protocol I not of draft Protocol II 
apply? We believe that it is when the movement can prove that it 
exercises effective territorial jurisdiction because; if the 
consideration of territory is not taken into account) we eliminate 
this territorial base which doubtless exists in conflicts envisaged 
by draft Protocol I. 

8. The second basic difference as regards article 42 is the 
requirement mentioned in paragraph 1 (b) that members of resistance 
movements must distinguish themselves from the civilian population 
by means of fixed~ permanent and clearly visible emblems. 

9. The ICRC draft proposes the widening of the category of persons 
who, although not members of the armed forces> may enjoy. prisoner-· 
of-war status. 

10. 	 We point out the followin~: 

(1) The combatant described in article 42 is already 
covered by paragraph (1) of Article 4.A of the third 
Geneva Convention of 1949. The effort made to create 
an entirely new category has not overcome the difficulty 
of avoiding a typical characterization both as regards 
the movements and the combatant, which appears already 
in Article 4 mentioned above. The distinctive signs 
or features mentioned in article 42 are almost the same 
as those mentioned in Article 4. 

(2) Article 42 would be unnecessary if it was not for 
the fact that in drafting it the category of combatant 
taking part in wars of liberation was taken into account 
and in enunciating the characteristics it did two things: 

(a) 	 The requirement for weapons to be carried openly 
has been omitted~ and 

(b) 	 The requirement for a combatant to distinguish 
himself from the civilian population has been 
limited to military operations. 

11. Thus a confused situation is created between combatants and 
the civilian population with serious consequences for the latter. 

12. It is argued in the ICRC Commentary that the condition of being 
visible during fighting is sufficient and that a member of the 
armed forces may dress as a civilian if·he is demobilized or if he 
is on leave, forgetting that a member of an organized resistance 
movement 3 as that name indicates, is permanently in action and that 
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if his status as combatant is concealed when he is no longer taking 
part in what is strictly a military occupation; not only is the 
protection of the civilian population reduced s because of the doubt 
to which such action gives rise, but such concealment becomes 
perfidy. 

13. Given the fact that the ultimate aim of the Protocol is the 
protection of the civilian population and in addition the prohibi
tion of perfidy, one cannot omit the requirement of fixed, permanent 
and clearly visible emblems~ clearly drafted as in the Spanish 
amendment, although in retaining it one might omit the requirement 
of carrying arms openly. 

14. The third and last difference is the change made in the last 
line of paragraph 1 introducing the phrase "~and their members ... ;;. 
This clarifies the distinction between the characteristics of the 
movement as a participant in the conflict arid of combatants as 
members of the movement. Of all the characteristic signs or 
features one only is general - the one which for reasons of unified 
drafting is mentioned here first -- the requirement that the move-· 
ment must be under a responsible command. The remainder o. 

paragraphs 1 (~) and (~) - merely indicate the legal statu6~f the 
combatant. 
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STATEl'lENT rlADE AT THE THIRTY"THIRD f!JEETING ~ 19 f1ARCH 1975, 

BY MR. NGUYEN VAN HUONG (DEf.,10CRATIC REPUBLIC OF VIETNMn 

9riginal: French 

1. In our amendment (CDDH/III/253) we proposed that article 42 
should be redrafted. After having studied the amendments submitted 
by other delegations e we suggest that paragraphs 1 and 2 of the 
ICRC draft should be retained and that a new paragraph 3. worded 
as follows) should be added; 

'All combatants of liberation movements in the armed 
conflicts referred to in the new article 1, paragraph 2, 
provided that those movements fulfil the conditions set 
out in paragraph 1 (a) and (c)~ shall) if captured~ have 
the status of prisoners of war throughout the period of 
their detention. Individual members of such movements 
shall also be subj ect to the provis ions of paragraph 2. ,; 

2. We shall submit this new text to the Secretariat in order that 

it may be circulated to the Working Group. 


3. Thus, in our opinion" the new category of prisoner of war would 
include two categories' The first would include members of 
organized resistance movements as defined in article 42 of ICRC 
draft Protocol I. The second would include all members of move,·" 
ments of peoples fighting for the ri~ht to self, determination such 
as are envisa~ed in the new article 1) para~raph 2 of draft 
Protocol I. 

4. The sole difference between those two cate~ories would be as 

follows: The first category would have to fulfil the condition of 

'visibility!', that is to say' to distin~uish themselves from the 

civilian population in military operations according to the terms 

of paragraph I (b) of article LI2 of the ICRC draft. while the 

second category iould be exempt from that requirem~nt. 


5. Our amendment is baseo on concrete historical considerations 

on material need and on practical considerations. 


6. First; as regards the historical facts in the evolution of war 

situations: the commentary on article 42 of the ICRe draft when 

referring to Article 4. A (2) of the third Geneva Convention of 

1949 and-to Article 1. para~raphs 2 and 3 of The Hague Re~ulations 

of 1907. gave the followin~ reasons for the condition "visibility': 


What is essential in both conditions is the distinction between 
combatant and civilian. and this for two reasons: to urotect the 
civilian population from attaclc and to ensure fairness'in fighting." 
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7. We understand that the condition of i·visibility': (which accord
ing to the ICRC commentary may be regarded as meaning the carrying 
of arms openly and the wearing of a distinctive emblem, uniform~ or 
part of a uniform etc .... ) is justified in the war situations 
envisaged in The Hague Regulations of 1907 and the third Geneva 
Convention of 1949, which have three essential characteristics: 
first~ the two parties at war are industrialized countries of 
Europe at about the same level of economic and military development; 
second, these countries can retaliate on the enemy's territory: 
third, in the case of conventional war, the activities of armies 
such·as;militias or volunteer corpsl., according to the terms used 
in The Hague Regulation of 1907 and the third Geneva Convention of 
1949 ~. "organized resistance movements belonging to a party to the 
conflict l 

•. all such activities are completely distinct from the 
life of the civilian population. These three characteristics of 
war situations which we would call conventional, are intrinsically 
link.ed together and determine among other things the rationality 
of the condition of visibility in question in parag~aph 1 (b) of 
article 42 of the ICRC draft Protocol. 

8. But, at the present time, especially since the adoption of the 

1949 Conventions, in the neo··colonial wars of the imperialist 

aggressors against the poor and ill"armed people of parts of Asia" 

Africa and Latin America who are fighting for their right to self·· 

determination, other characteristics appear. 


9. International humanitarian law additional to the Geneva 
Conventions of 1949 should be conscious that the question concerns 
combatants of the ill··armed and ap;gressed party who P1Ust use all 
their bravery and intelligence in the place of weapons in order at 
least to escape or to defend themselves, or to hold in check the 
fire-power of the adversary equipped with the most modern and most 
cruel means of combat, and who, in addition, does not fear the law 
of retaliation against his own territory and his own civilian 
population. 

10. In these new unequal war situations. to demand similar condi
tions to those of equal war situations of which we spoke earlier, 
would manifestly result in injustice in the case of ill·'armed and 
weak peoples who are attacked on their own territory. 

11. Indeed, if the condition of the visibility of combatants is 
insisted upon in order to ;:protect the civilian population against 
attacks':, what will happen? As regards the combatants of national 
liberation movements their poverty prevents the wearing of a 
uniform or of part of a uniform. The armies of national 
liberation movements will have to wait during years of fighting in 
order to set up regular armed forces, regional armies, people's 
militia and guerrilla forces. Even regular armed forces do not 
always have all that they need in the way of weapons and uniforms. 
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12. But the important matter that arises here in completely 
different situations is the question of distinguishing between the 
combatant of a national liberation movement and the civilian 
population. In the case of the imperialist aggressor it may be 
said that it is a rule in all neo-colonialist wars in Asia 3 Africa 
and Latin America that the condition known as11visibility'; of 
combatants of national liberation movements has always been an 
excuse for reprisals against the civilian population. At the 
1971 and 1972 Conferences of Government Experts on the Reaffirmation 
and Development of International Humanitarian Law applicable in 
Armed Conflicts, many representatives of African countries so 
stated. We can fully testify for Viet-Nam. We merely point to 
a statement recently made by Lieutenant William Calley, sentenced 
in 1971, under pressure of American public opinion, for having 
killed at least 22 Vietnamese civilians at My Lai in 1968. Set 
free last year he explained to students of the University of 
Kentucky that: "My mission was to kill human beings ... I was 
sent to Viet-Nam to destroy Communism. The first ~ommunistI 
killed was a woman. She was unarmed. I then realized that 
Communists had a human form and that shocked me ...Y (Extract from 
ilLe Monde" of 9~'lO March 1975). Does the condition of ;;visibility" 
thus protect the civilian population against attacks? And further, 
does it ensure loyalty in combat? 

13. As regards the national liberation armies, from the intrinisic 
original fact that they are the armies of weak and ill-armed 
peoples fighting against a powerful and heavily armed enemy their 
activities and their live:s are inseparable from the civilian 
population. That is the new law of the people's war. It is an 
historical material necessity of national liberation wars. 

14. All the world knows that in guerrilla warfare a combatant must 
operate under the cover of ni~ht in order not to be a target for 
the modern weapons of the adversary. In such circumstances, does 
the spirit of humanity compel them to wear emblems or uniforms in 
order to ::distinguish themselves from the civilian population~ in 
military operations? To do so would expose the combatant to the 
infernal fire-power of the imperialist aggressors who monopolize 
modern weapon techniques, and to sacrifice man to the war machine. 
It would be the opposite of humanity. . And the one practical 
result reached would serve the counter-guerrilla tactics of the 
imperialist aggressors. 

15. In our opinion3 the need to distinguish between the combatant 

of an army of national liberation and the civilian population is a 

basic principle of international humanitarian law applicable in 

such conflicts. Bearing in mind the historical 3 material and 

practical conditions of these wars, the fact of belonging to a 

military organization or to a responsible command would suffice as 

a distinguishing condition between the combatant and the civilian 

in military operations. 




- 467 - CDDH/III/SR.33-30, Annex 

16. We would be glad if other delegations could find other 

distinguishing criteria applicable in the special conditions of 

contemporary wars of national liberation. 


17. In amendment CDDH/III/254 and Corr.l s proposing the addition 
of an article 42 bis, our delegation has based itself on the tragic 
experiences of our people in their struggle against the imperialist 
aggressor and his puppets~ in order to formulate new prohibitions 
with which the Detaining Power should conform vis-~-vis prisoners 
of war who have fallen into its hands. 

18. We emphasize, in particular, four types of action that are 

clearly of the nature of reprisals as regards combatants belonging 

to the Provisional Revolutionary Government who dare to fight for 

independence and the freedom of their country. The concept at 

the basis of such actions has been acknowledged by GI Peter 

Martinsen who states that: 'He have the power of life or death 

over our prisoners:: (statement reproduced in the Bertrand Russell 

Tribunal, vol. II~ page 84). 


19. The first type of reprisal is the detention of prisoners of 
war in penal establishments each of which has its torture chamber 
the celebrated ;:tiger cages;; - the existence of which was revealed 
in July 1970 by tvvo members of the United States Congress upon their 
return from visiting Poulo Condor. These establishments are 
built and maintained at the cost of millions of dollars to the 
imperialist aggressor.'Advisers: are specially attached to these 
establishments in order to supervise the work of these puppets. 
The island of Poulo Condor in which 10,000 prisoners of war and 
political prisoners are imprisoned, possesses rOWS ul sixty 
;;tiger cages i' > the island of Phu Quoc has 25,,000. Each :'tiger cage' 
is 3 metres long by 1 metre 50 wide by 2 metres high. At least 
five prisoners are shut up in each and attached in prone positions 
day and night. At prison number Po42, which is situated in the 
Botanical Garden of Saigon, dungeons have been built communicating 
directly with cages in which live tigers are kept. The roars of 
the latter grate on the nerves of the prisoners of war who cannot 
sleep and, when it is found necessary, the communicating door 
between the dungeons and the tigers' cage is opened. The prisoners 
of war then become the victims of the wild beasts} which has the 
effect of threatening other prisoners with the same fate if they 
continue to oppose their gaolers. These facts are described in 
the I.Journal Saigon-Mai;; of 12 November 1963. Further, two 
doctors of medccine belonging to the ICRC who visited the prison of 
Can Tho saw four rows of "tiger cages;; constructed to contain 300 
persons. These cages contain up to 1,300 persons and sometimes 
even up to 2,300 persons. The two doctors had tried to stay in the 
iitiger cages;' but could remain only 30 minutes 9 after which they were 
compelled to come out because of lack of air. There are no large 
prisons without such cages c·;;dog cages l1 and ;;iron cages' at the 
military prison of Nha Trang.; ;;bread ovens;: or : tiger cages:· construct
ed of barbed wire in the prison of Cay Dua (Phu Quoc) etc. 
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20. Second type of reprisal: repression by force of arms. In 
these penal establishments efforts are made systematically to 
degrade the human being: a suffocating stench arid an unbearable 
heat pervade the place. Food, health care, clothing and medical 
care leave much to be desired. Prisoners of war therefore protest. 
These peaceful protests are met with ferocious repressive acts by 
automatic weapons; the most typical of which o~curred in 1972 on 
the island of Cay Dua when many hundreds of prisoners of war were 
ei thE!r lcilled or severely l.vounded although they were empty-·handed 
and separated from their jailers by barbed uire. 

21. Third type of reprisal: Falsification of records in o"rder to 
turn prisoners of war into prisoners under ordinary law. This 
practice~ which is common in the zone controlled by the puppets, 
enables them to circumvent the provisions of the third Geneva 
Convention of 1949 both at the time of the detention of these 
prisoners of war and when they are handed over to the Provisional 
Revolutionary Government of South Viet-Nam.. Nany'international 
organizations of lawyers have protested against this monstrous 
falsification of records, card indexes etc., especially in 
connexion with the implementation of the Paris Agreement on ending 
the war and restoring peace in Viet-Nam. 

22. Fourth type of reprisal: This is the obligation for prisoners 
of war to attend courses described as ;;anti'Communist re-·education 
courses;;, it is the obligation to salute the flag of the adversary, 
which is effected by the daily use of physical and moral constraints. 
They wish, whatever the coste to compel prisoners of war to renounce 
their political convictions and their love for their country. 

23. We have briefly described four types of reprisal to which our 

enemies resort in the hope of ~hysically and morally breaking 

prisoners of war. Such acts should be the subject of explicit 

prohibitions. 


24. Our amendment CDDH/III/254 andCorr.l on the protection of 

prisoners of war, which we are sUbmitting to the Committee, is 

intended to fill that gap. We hope that other delegations will 

co-operate with our delegation in perfecting the wording. 


25. We have submitted a draft article 42 ter worded as follows: 

;1 Article 42 ter. .- Persons not entitled to prisoner~·of-war 
status 

1. Persons taken in flagrante delicto when committing crimes 
against peace or crimes against humanity, as well as persons 
prosecuted and sentenced for any such crimes, shall not be 
entitled to prisoner--of"war status. 
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2. Nevertheless, the persons mentioned in the foregoing 
!)aragraph shall be treated humanely during their detention, 
~hall not be subjected to any attempt on their liv~~'or on 
~heir c0rporal integrity and dignity:. shall be~ir~d.iihd housed 
In average conditions of comfort for nat:,c)!1ale:'6r'')tHe'' 
detaining Party." and shall receive treatment in case-::of 
qickness or wo~nds. Should they be guilty of a se~ibu~ 
offence against'the law during their detention} their right 
to legal defence shall be guaranteed and they shall be 
entitled to a fair and proper trial.'; . 

26. 0ur Government arrived at this proposal after realizing the unjust 
state of affairs that existed during our resistance to the United 
States war of destruction by air and land. United States pilots 
taken in flagrante delicto are at once protected by the 200 or so 
articles of the third Geneva Convention of 1949. ~hey are immediately 
looked after and given shelter under material living conditions equal 
to those enjoyed by our ministers while at the same time the 
V~etnamese citizens who are victims of the bombs just dropped by 
these same war criminals are still weeping over the bodies of their 
dead parents and children and over their burning houses. Also, if 
one considers that it is the work of these very victims which will 
and must contribute to the high standard of living assured by the 
third Geneva Convention for the authors of their unhappiness, one's 
feeling of justice is revolted. ~I 

27. It is just that there should be equality of humanitarian 
treatment between war criminals themselves and those belonging to 
the adverse Parties; and between the war victims themselves and 
those belonging to the adverse Party. But justice,demands that 
there should not be equality of treatment between war criminals 
and their victims. This is so because of the commonsense of 
mankind. The true spirit of humanity should be based on justice, 
and justice demands that a clear distinction be made between what 
is human and what is inhuman, between the criminal and his victim. 

28. It is for that reason that we propose in article 42 ter that 
two categories of combatant should not have the right to prisoner·· 
of-war status - they are first, persons taken in flagrante delicto 
when committing crimes against peace and against humanity. Second, 
persons prosecuted and sentenced for any such crime. This proposal 
is wholly in accordance with the principles laid down by the 
Nurnberg International ~ilitary Tribunal which our Government and 
many other Governments adopted when they entered a reservation to 
Article 85 of the third Genev& ~onvention of 1949 at the time they 
acceded to that Convention. We are not yet dealing here with 
serious contraventions of the Geneva Conventions. 

11 Paragraph 26 includes Corr. 1 (CDDH/III/SR. 33-36, Annex) 
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29. These persons must continue to be treated humanely during their 
detention~ that is to say they must not be subjected to any attempt 
on their lives Dr on their corporal integrity and dignity~ they 
shall be fed and housed in average conditions of comfort for 
nationals of the Detaining Party, and shall receive treatment in 
case of sickness or injuries. It should immediately be emphasized 
here that the distinction between the maximum and the minimum right~ 
and duties of humanity applied to prisoners of war and to those who 
may not enjoy that status) can be considered perhaps as matter of 
positive law since the adoption of the 1949 Geneva Conventions~ 
common Article 3 of which lays down an irreducible minimum of 
principles governing humanitarian treatment. 

30. The humanitarian provisions in the four Conventi6ns place 
~ar criminals and their victims on an equal level and~ what is 
more; in certain c~ses they grant the g~ilty more privileged 
treatment than their victims. This will result in encouraging 
war criminals, an unexpected result which the law of Geneva has 
not envisaged, but this inconsistency has not failed to be 
prejudicial to the strict application of the Conventions regarding 
which there is a widely held opinion that they are made to be 
violated. 

31. That is why we think it is time to remedy this state of 
affairs as much as possible. 



- 471 - CDDH/III/SR.33-36~ Annex 

STATEMENT MADE AT THE THIRTY-THIRD MEETING, 19 MARCH 1975 

BY MR. SCHUTTE (NETHERLANDS) 

Original: English 

1. Like other delegations~ we see article 42 as closely related 

to other articles of draft Protocol I. In fact the tenor of each 

of articles 41, 42, 42 bis and 65 cannot be well understood without 

taking into account their mutual connexion. The structure of the 

body of law contained in these articles is clear and sound. It 

sets out in what circumstances or conditions irregular fighters 

shall; when captured, be accorded prisoner-of-war status and, if 

not, to what general humanitarian protection they are entitled. 

From the fact that the Netherlands delegation has sponsored or 

co-sponsored amendments or initiatives with regard to articles 42, 

42 bis and 65 our keen interest in the subject may be derived. 


2. To start the introduction of amendment CDDH/IIII256} I should 
first point out, that its wording is based upon the assumption that 
an article like article 42 bis, proposed in amendment CDDH/III/260, 
will ultimately be adopted,-COntaining provisions now set out in 
paragraphs 1 and 2 of that proposed article i.e., the prescription 
that in case of doubt the final status to which a captive is 
entitled is to be determined by a competent tribunal, and the 
provision indicating in what circumstances individual infringements 
of the rules of international law applicable in armed conflict do 
not result in the forfeiture of prisoner-of-war status. From the 
introduction of our amendment it will become clear that the 
philosophy behind it has much in common) or is probably the same as 
the philosophy behind other amendments~ in particular those contained 
in documents CDDH/III/95 and CDDH/III/257. 

3. As in the last-mentioned amendment) we use the term "irregular 
forces II instead of Horganized resistance movements il • The term, 
which might need formal definition in article 2, is broader than 
the terms used by the ICRC and absolutely neutral. We understand 
it to mean organized armed units not belonging to the regular forces 
of a Party to the conflict. Thus we do not exclude the fact that 
in a guerrilla type of warfare, for instance in a war of national 
liberation, the liberation movement disposes of both regular and 
irregular forces. Members of their regular forces are covered by 
Article 4. A(l) of the third Geneva Convention of 1949, while 
members of their irregular forces are covered by the articles now 
under consideration. 
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4. The main question with regard to article 42 is what are the 
constitutive elements for entitlement to prisoner-of-war status by 
irregular fighters? These constitutive elements in our view are 
three: 

(1) the fact of belonging to an organization. The 
individual, fighting his own private war, cannot be taken 
into consideration; 

(2) the fact that such an organization has an internal 
disciplinary system, capable of enforcing respect for the 
rules and principles of international law applicable in 
armed conflicts. This requirement is set out in article 41, 
and 

(3) the fact that military operations are carried out while 
the irregular fighter distinguishes himself from the civilian 
population. This requirement in our view relates to both 
the general policy of an irregular force and to the actual 
conduct of its individual members. 

5. The constitutive elements to entitlement to prisoner-of-war 
status being thus established, the next question immediately arises. 
How does one prove that one or more of these criteria have or have 
not been lived up to? It is here that the ICRC draft, as well as 
many amendments thereto, leave us somewhat in the dark. It is 
exactly on this point that our anlendment tries to improve the draft. 
We immediately recognize that we would be ill-advised if we tried 
to set up rules of evidence with regard to the question how to 
prove that one belongs to an organization. There are several 
possibilities, varying from just asserting so to showing identity 
cards as the particular distinctive sign adopted by the irregular 
force. In these cases the captive should always have the benefit 
of the doubt, as set out in the first paragraph of proposed 
article 42 bis (CDDH/III/260), until this status is finally fixed 
by a competent tribunal. Such tribunals should be able to develop 
certain standards, even if these are primarily related to the 
actual circumstances and features of the particular armed conflict. 
It is also conceivable that members of irregular forces, after 
being captured, simply refuse to admit their membership of that 
force so as not to betray its organization. Such persons, however, 
thereby have chosen not to claim prisoner-of-war status and have 
accepted the consequences. 

6. The question how the second constitutive element is proved, 
that is. how one can prove that a certain given irregular force is 
organized with an internal disciplinary system, and that the rules 
and principles of the law of armed conflict are generally respected 
and lived up to - that question cannot remain unanswered. Too 
easily evidence to the contrary might be concluded by following an 
inductive reasoning, that since some members of the force - how 
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many - two, five, twenty - have violated one or more rules of 

international law applicable in armed conflict. This can be 

attributed to the whole irregular force as its general policy~ even 

if one has no idea about the actual size of the force. 


7. Our amendment wishes to exclude such a kind of reasoning. 
Like the individuals under the first criterion~ the group as a whOle 
should have under the second criterion - which in our amendment is 
set out in paragraph 1 (a) - the benefit of the doubt that it 
conducts its military operations in accordance with the rules and 
principles of international humanitarian law and the law of armed 
conflict. If it is doubtful whether an irregular force as such 
has violated these rules and principles, one has recourse to certain 
presumptions. The only presumptions which, in our opinion could be 
taken as valid in such a case, are set out in paragraph 2 of our 
amendment, namely that it has become clear from declarations or 
instructions emanating from the responsible command of the irregular 
force or from declarations of its members, that the force is not 
willing or able to respect in its operations the rules and principles 
of international law applicable in armed conflict. The actual 
behaviour of some of its members could thus never serve as a pre
sumption to that effect. The question of how to prove the absence 
of the last constitutive element, that is whether a member of the 
irregular force has distinguished himself from the civilian popula
tion during military operations in a clear and unmistakable wayo is 
fairly easy to answer. That is a matter of fact, physically 
observable. The only point of doubt may lay in the question 
whether the distinction was sufficiently effective, and here, again, 
the standard may vary from conflict to conflict. 

8. I will not conclude my intervention without a final remark with 
respect to the requirement that a distinction between civilians and 
combatants shall always be made. It is this sole principle of the 
law of armed conflict, the individual infringement of which must 
lead to the forfeiture of any claim to prisoner-of-war status. All 
other individual infringements are dealt with in paragraph 2 of 
proposed article 42 bis. The fundamental issue can be reduced to 
the very simple question whether by distinguishing oneself from the 
civilian population one is prepared to take the risk of being 
recognized as a legitimate military objective, and so being the first 
to be shot at, or whether one is not prepared to take that risk and 
wishes to reserve the opportunity to be the first to shoot, under 
cover of the protection of a civilian under article 45, and, in 
particular, paragraph 4 thereof. The preparedness to take the ~isk 
implies that the person concerned deserves prisoner-of-war status. 
That does not, of course, mean that those irr2gular fighters who 
have not distinguished themselves and are captured. should be 
deprived of humanitarian treatment: on the contl'ary they, too, have 
the right to humanitarian protection and to the recognition of their 



CDDH/III/SR.33-36) Annex - 474 

inalienable human rights. That is what Section III of Part III 
of the fourth Geneva Convention of 1949 is about~ and that is what 
articles 42 bis and 65 are about. The persons concerned may not 
be subjected-rG violence 3 torture, degrading treatment j medical 
experiments nor may they be tried without due process. 

9. Of course, it is true that civilians, in contra-distinction to 
prisoners of war, can be tried for the simple reason that they have 
taken up arms and taken part in hostilities, even without having 
committed any war crime. But .those who for that reason wish to 
accord prisoner-of-war status to as many people as possible, seem 
to forget that these people being prisoners of war, even if they 
have not committed any war crimes, will probably be tried for the 
simple reason that they belong to an irregular or subversive 
organization. That might at least be the case with members of 
resistance movements in occupied territory. 

10. I do not think that it is our task to encourage the idea that 
prisoners of war should be subjected to mass trials, although that 
might be implicit in the proposals to grant that status also to 
irregular fighters who have not distinguished themselves from 
civilians. Mass trials of prisoners of war have never been 
popular and I venture even to say that they are dangerous, since 
it is hard to imagine that such trials will not one way or another 
have repercussions on the treatment of prisoners of war, even 
captured members of the regular armed forces, in the hands of the 
adverse Party. 'Such a result would be completely counter
productive. 
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::;'l'A'rENENT MADE AT THE THIRTY-THIRD MEETING ~ 19 MARCH 19753 

BY MR. REED (UNITED STATES OF ANERICA) 

Original: English 

1. On behalf of ourselves and our co-sponsor I should like to say 
a few words of explanation about our proposed text for article 42 
new category of prisoners of war contained in amendment CDDH/III/257. 
It is our intention~ and indeed we believe the intention of the ICRC, 
to recognize the realities of modern warfare, and take into account 
the various categories of people who have fought in the conflicts 
which have been experienced in recent years. In so doing, we have 
broadened the availability of prisoner-of-war status to a much 
larger group. Further, we believe that group can be properly 
referred to as i;irregular forces l '. In structuring our proposed 
substitute article we have followed the same order and format as the 
ICRC, but we have attempted to simplify the language in certain 
instances and to clarify it in others. 

2. In the introductory portion of paragraph 1 we have substituted 
the term i;irregular forces;1 for the term "organized resistance 
movements H • In our view~ the armed forces of a party to the 
conflict are made up of its regular military establishment including 
its established reserve forces and militia and its irregular forces. 
We believe the term l1irregular forces H is a more representative term 
and includes all types of combatants or lawful belligerents that are 
not included in the regular armed forces of a Party to the conflict. 
In referring to a Party to the conflict, article I of draft 
Protocol I, as adopted by Committee I at the first session would, of 
course, result in including as farties to the conflict - liliberation 
movements ll in the situation covered by that article. The remaining 
part of the introductory portion of paragraph 1 is the same as the 
ICRC draft. 

3. The conditions to be fulfilled by the irregular forces 
mentioned in paragraph 1 (in that regard I am referring to the 
forces as a collective or corporate body and not the individual 
members)~ in order for its individual members to be entitled to 
prisoner-of-war status on their capture,are essentially the same as 
the IeRC. However~ I believe our changes are worthy of specific 
mention. 

4. Regarding paragraph 1 (a), the use of the broader term 
'Iirregular forces ll required that we add to this sub~paragraph the 
condition that the forces be iiorganizedli. If the more narrow term 
1iorganized resistance movements 11 , as used by the ICRC "Jere retained, 
the separate explicit requirement for organization would not be 
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necessary. We also prefer the requirement for the forces to be 
linked to a Party to the conflict through or under responsible 
authority, to be couched in terms of being commanded by a person. 
We recognize that irregular forces may not always be organized in 
the same way as the regular forces. However, it is our view that 
in all cases, there will be a commander of these irregular forces 
who is responsible for the conduct of his forces. He may not be 
at the lowest echelon. Indeed, he may be at an intermediate or 
even higher level in the over-all organization of the forces. But, 
it is our view that he will in all cases exist, and accordingly we 
prefer mentioning the responsibility of the com>nander rather than 
the somewhat imprecise and perhaps amorphous body called I'a command li 

• 

5. Regarding paragraph 1 (b) - we fully concur with the ICRC and 
could support their language~ We did believe it was appropriate to 
include in the text of the sub~paragraph some of the illustrative 
examples vfhich the ICRC has in its Commentary, such as, carrying 
arms openly, or a distinctive sign, or any other effective means. 
This is a relaxation of the conditions required for lawful 
belligerent status contained in Article 1 of The Hague Regulations 
and the requirement for prisoner-of-war status in Article 4.A (2) 
(b) and (c) of the third Geneva Convention of 1949 1 and we believe 
properly so. The single important issue is that combatants be 
distinguished from civilians - how it is done is not so important as 
the fact that it is done. 

6. . Paragraph 1, (c) of the ICRe text only requires the irregular 
force to comply with the 1949 Geneva Conventions and Protocol I. 
In our view there is no need to be so limiting, even though we hope 
that much of the existing international law of war will be included 
in this Protocol. It is our view that it is not too great a burden 
to require that a Party to the conflict - all parties to a conflict 
- to inform their forces, all their forces, including irregular 
forces, of the obligation of those forces to abide by all inter
national law applicable in armed conflict and indeed require such 
compliance. To do otherwise invites disregard of certain laws, 
and something less than an attitude of respect and compulsion to 
comply with other parts of the law. Accordingly, we would rephrase 
the ICRC text as follows: 

;:That they conduct their military operations in accordance 
with the Conventions and the present Protocol, as well as in 
accordance with other rules of international law applicable in 
armed conflictil. 

7. Regarding paragraph 2 - in our view the first sentence of 
paragraph 2 of the ICRC text is clear and we have virtually adopted 
it as our separate paragraph 2. We have, however, since we are 
talking about the continued entitlement of members of the collective 
or corporate group. repeated the requirement for the force as a 
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group to comply with the conditions in paragraph 1. The second 
sentence of paragraph 2 of the ICRC text is less clear on what we 
believe to be a crucial point. That point is whether an individual 
member of an irregular force is entitled to be a prisoner of war 
upon capture~ if he individual~y violates eith3r paragraph 1 (b) or 
paragraph 1 (c). In our view this issue must be squarely faced and 
we have done so in paragraph 3 of our proposal. Very simply~ we. 
say that an individual, who is a member of an irregular force listed 
in paragraph 1) or is listed in Article 4 of the third Geneva 
Convention of 1949~ who commits a war crime or other violation of 
international law applicable in armed conflict~ shall not forfeit 
his entitlement to be a prisoner of war - that is with only one 
exception. That single exception is the requirement that 
individuals distinguish themselves from civilians and the civilian 
population in their military operations. This requirement that 
they distinguish themselves from civilians is so fundamental to the 
purposes of Protocol I - so essential, if we are to give meaning to 
the protected status that we have conferred on ciyilians - so basic 
in lending credibility to article 45~ paragraph 4, (which provides 
that in case of doubt an adversary must consider ,the doubt in favour 
of civilian status) and also article 46 (which not only provides 
that civilians shall never be attacked but also that they shall 
enjoy a general protection against the dangers of military opera
tions)~ for all of these reasons 9 it is vital that Protocol I deny a 
privileged status to combatants who violate the requirement that 
they must in some manner distinguish themselves from civilians in 
their military operations. In so advocating, we in no way suggest 
that combatants who do not comply with paragraph I (b), should be 
treated summarily or be denied any of the judicial safeguards 
considered essential for fundamental fairness and justice~ and I 
shall come back to that point in just a moment. First 3 I should 
like to say that lawful combatants cannot be punished for acts of 
violence against military objectives of the adversary. Unlawful 
combatants do not enjoy such immunity. In our view~ a combatant 
who deliberately fails to distinguish himself from other civilians 
while engaging in combat operations has committed such an extra
ordinary violation of the laws of war and so prejudices the 
protection for civilians that he loses his entitlement to be a 
prisoner of war, and, along with it, any immunity from punishment he 
may have had for acts of violence against the adversary. The 
desire and urgency to protect the civilians is no different today 
than it was in 1907 - or 1949 - and the lives of civilians are no 
less important to-day than they were then. 

8. Initially. we had intended to include an additional paragraph 
in article 42 which would provide that in case of doubt~ that doubt 
will be determined by a competent tribunal) and pending such 
determination, the captive would receive prisoner-of-war treatment. 
Further, if it was determined that the captive was not entitled to 
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be a prisoner of war~ he would in any case be safeguarded by the 
fourth Geneva Convention of 1949 and article 65 of Protocol I. 
would note here that there have been amendments to article 65 which 
further enhance these safeguards. However, we have withdrawn that 
proposal in favour of article 42 bis which is more detailed and 
comprehensive in accomplishing the-same purpose. It is our 
conviction that article 42 bis, which will be introduced later, is 
completely compatible with 00r proposed article 423 provides it with 
the proper balance, and also assures increased safeguards for 
persons who are not entitled to prisoner-of-war status. Finally, 
it is our view that this provision provides rights and obligations 
and protection for individual members of irregular forces 
essentially on the same basis, and to the same extent, as are 
available to individual members of regular forces. 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING~ 19 MARCH 1975, 

BY MISS ORTIGOZA (ARGENTINA) 

Original: Spanish 

1. The amendment sUbmitted by the Argentine delegation 

(CDDH/III/258) is d~signed to adapt the text of article 42 to the 

new article 1 of draft Protocol I which, as a result of the 

amendment submitted by the Argentine delegation in 1974 and 

supported by other delegations~ was approved at a meeting which 

took place that year. 


2. In the opinion of her delegation article 42 as at present 

drafted would be compatible with the other provisions of draft 

Protocol I and of the 1949 Geneva Conventions~ particularly the 

third Convention) if the previous text of article 1 had been 

r €tained in the framework of international conflicts which did 

not include wars of liberation~ the struggle against foreign 

occupation and racial conflicts. 


3. It is thus difficult to conceive the possibility of other 

international conflicts in which a Party does not recognize 

implicitly or explicitly that the other Party has the necessary 

legal capacity to be a participant in an international conflict. 


4. My delegation's proposal would also supplement the provisions 
of Article 4.A (3) of the third Geneva Convention of 1949 which 
deals only with regular armed forces. 

5. This is absolutely logical since at the time the Geneva 
Conventions were drawn up in August 1949, liberation movements 
had not taken part in such conflicts. 

G. In the present state of international affairs only in the 
case of wars of colonial liberation and foreign occupation or 
racial segregation can it be supposed that the adverse Party to 
the conflict, that is to say the colonial or occupying Power, or 
a Power which practises a policy of racial discrimination, will 
not recognize the Government or the authority responsible for the 
organized movements taking part in such conflicts. 

7. Our delegation considers that the conditions to be fulfilled 
by such movements should be the same as those laid down in 
Article 4.A (2) of the third Geneva Convention of 1949. 
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STATEMENT MADE AT THE THIRTY-THIRD MEETING, 19 MARCH 1975, 

BY MR. LONGVA (NORWAY) 

Original: English 

1. Before I introduce the amendment to article 42 submitted by my 
delegation and contain~d in document CDDH/III/259, I should like to 
emphasize the utmost importance my Government attaches to the ques
tion on our agenda to-day. 

2. As you will recall, the question of what was at the time called 
"irregular forces" led to the failure of the Brussels Conference of 
1874. When the International Peace Conferences, held at The Hague 
in 1899 and 1907, led to concrete results as far as the laws and 
customs of war were concerned, this was mainly because the 
Conferences decided as a compromise solution to leave the question 
of the status of the so-called Ilir~~egi_' lsr fere ef I; open. The price 
humani ty has had to pa:r fo::, this compromise has been to go through 
two world wars and nUIT· crOll;=; lini ted conflicts without any adequate 
legal regulation of guerrilla combat situations. Those countries 
of Europe and of South East hcis. that lived throl~gh military 
occupation during the Second l'!orld vlar, and the numc:-ct1.G· peoples of 
Asia and Africa \-Tho have gained national independence through warR 
of national lib~ration, kno~ the magnitude of that price. 

3. Unfortunately, no satisfactory solution to the problem was 
found at the Diplomatic Conference in 1949 and my Government feels 
that the present Diplomatic Conference will fail in i~s task if it 
does not find an adequate basis for legal regulation of guerrilla 
combat situations. In this respect our attention should notably be 
concentrated on articles 33, 35, 40, 41 and 42 of the ICRC draft as 
well as on the provisions for the protection of the civilian 
population. 

4. In introducing draft article ~2 as proposed by my Government in 
document CDDHIIII/259, I should like to use as a point of departure 
article 42, paragraphs 1 (~), (~) and (£) as contained in the ICRC 
draft. 

5. My Government shares· the view that compliance with the 
criterion of being under a c~~mand responsible to a Party to the 
conflict for its subordinates, as laid down in sub-paragraph (a) of 
the ICRC draft, should be a const~tutive condition for prisoner-of
war status in case of capture. We feel, however, that as this is 
a condition which relates to organization and discipline, it should 
be contained in article 41, rather than in article 42. Consequently, 
in our amendment, this co~ditions is moved from article 42 to 
article 41. 
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6. My Government feels that the principle laid down in sub
paragraph (b) of the ICRC draft, namely that combatants should 
distinguish-themselves from the civilian population in military 
operations, reflects a basic rule of positive international law, a 
rule which should be reaffirmed in the new Protocol we are in the 
process of elaborating. However 9 we feel that it would be much 
more appropriate to reaffirm this principle in article 33 as a 
basic rule of international law applicable to all armed forces, 
rather than as it is contained in the ICRC draft} namely as a 
constitutive condition for prisoner-of-war status in case of capture 
as far as a limited category of combatants is concerned. The 
significance of sub-paragraph (b) as contained in the IeRC draft is, 
in case of capture~ to deprive a certain category of combatants of 
the basic guarantees relating to penal regulations~ judicial 
proceedings and execution of penalties as contained in the third 
Geneva Convention of 1949 if charges of group violations of the 
principle in question are brought against them. My Government sees 
no legitimate justification for such a deprivation of basic 
guarantees. Moreover, as the deprivation of basIc guarantees 
proposed in the ICRC draft does not apply to all groups of combatants, 
it maintains an element of discrimination in the ~ystem of inter
national humanitarian law applicable in armed conflicts, an element 
which in practice may easily contradict the principle of equality of 
belligerents under international law of armed conflicts} and hence 
amount to a return to the mediaeval doctrine of Hjust warH. For 
these reasons my Government proposes to state in article 33 as a 
basic rule, the principle contained in sub~paragraph (b), and to 
delete it from article 42 as a constitutive condition for prisoner
of-war status for certain combatants. 

7. I shall now turn to sub-paragraph (c). In the view of my 
Government, it is the significance of sub-paragraph (c) to deprive 
the same group of combatants of the same basic guarantees in cases 
where charges are brought against them that as a group they do not 
conduct their military operations in accordance with the Conventions 
and Protocol. For the reasons I have just stated, my Government 
does not consider such a deprivatirin justified and therefore 
proposes the deletion of sub-paragraph (£). 

8. I shall now say a few words on the distinction between group 
violations and individual infringements~ which according to the 
ICRe draft constitute the decisive criterion as to which members of 
l;uel'rilla uni1:;s will be entitled to prisoner-of-war status in case 
of capture. l'lhile in theory it may be easy to make a distinction 
n~tween group violations and individual infringements, it may be 
illipossible to draw the dividing line in practice. A group consists 
of its individual members. How many individual infringements must 
take place before one may conclude that a group violation has taken 
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place? The answer to this question will always have to depend on 
a subjective assessment~ in practice on the subjective assessment 
of the enemy. But my Government cannot admit that the question 
of whether or not a captured combatant is entitled to prisoner-of
war status should be left to the subjective assessment of the enemy. 

9. As you will see, the observations I have just made regarding 
the ICRe proposal apply equally to certain of the other proposals 
reiating to article 42 which we are discussing to-day. I shall 
therefore abstain from commenting in d€tail on these other 
proposals. 

10. Before concluding my statement I should like to recall three 
essential conditions which must be fulfilled in order that the 
system of international humanitarian law applicable in armed 
conflicts may function in practice. First, the legal rules in 
question must place the Parties to the conflict on an equal footing; 
second, the legal rules must represent a well-balanced compromise 
between humanitarian considerations and military necessity and. 
third, the rules must be drafted in such a manner as to ensure that 
all the Parties to the conflict have an equal interest in their 
application. 

11. In the view of my Government~ the ICRC draft does not give 
full satisfaction to these three basic principles as far as 
articles 35, 40, 41 and 42 are concerned. It is the main purpose 
of our proposals relating to articles 33. 35, 41. 42 and 42 bis, to 
provide a basis for a legal re~ulation of guerrilla combat situa
tions, imposing restraints on both Parties to the conflict and 
taking these three basic principles fully into account. Since, to 
our regret, the working programme of our Committee has not permitted 
a comprehensive discussion of these vital questions, it is our hope 
that such a discussion will take place in the Working Group. We 
shall go to this discussion with an open and flexible mind and it 
is our hope and belief that under the chairmanship of our Rapporteur, 
we shall find commonly acceptable solutions to theBe problems, 
solutions on which, in the final analysis, the success or failure 
of our entire Conference may depend. 
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING, 20 MARCH 1975, 

BY MR. SABEL (ISRAEL) 

Original: English 

1. On behalf of the Israel delegation I should like to introduce 

amendment CDDH/III/77, which I believe is mainly self-explanatory, 

proposing a new article provisionally numbered article 42 bis. 


2. The proposed amendment goes~ we believe~ to the heart of the 
matter of the third Geneva Convention of 1949. The protection and 
privileges of a prisoner of war are the crux of that Convention. 
Inhuman treatment of prisoners of war is considered a grave offence 
against the Convention, and the implementation of the protection of 
such prisoners has been a concern to the parties, we recall, in 
almost every conflict since the first clear affir~ation of these 
rules at the beginning of this century. We are here convened, 
inter alia, to ~eaffirm existing international h~anitarian law and 
we think it would be a grave default and lacuna were we to fail to 
refer to this vital and cardinal issue. It would seem strange, 
indeed, for the future soldier~ or even lawyer~ to find thnt out of 
the over 90 clauses and stipulations of Protocol I that we are 
drafting here, no reference whatsoever is made to the protection and 
privileges of prisoners of war. 

3. Paragraphs 1 and 2 of article 42 bis which we are proposing, 
contain, we believe, a succinct precis-Gf the rele~ant provisions 
of the third Geneva Convention of 1949, notably Article 13. 
Paragraphs 3 and 4 of the proposed article extend and develop the 
Conventions by stating expresslJ what is alrea~y binding in 
international law~ namely that the JCRC must be informed immediately 
of the capture of, and details about, prisoners of wa~. The 
article further states that the grief and anguish of the families 
without knowledge of their next-of-kin is a subject that has already 
been the concern of this Conference and has found reflection in 
articles drafted by other Committees. These principles, all of 
them, are accepted in existing international law. The Protocol 
which we are now drafting is the first reaffirmation of international 
humanitarian law since the end of the Second World War and for us to 
ignore completely these principles would, we believe~ be a serious 
default that might be grieviouslY misinterpreted. 

4. We would, of course, be happy to co-operate in the Working 
Group with other delegations that have suggestions or ideas on the 
subject. 
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STATEMENT MADE AT THE THIRTY~FOURTH MEETING) 20 fvlARCH 1975 ~ 

BY MR. DE BREUCKER (BELGIUM) 

Original: French 

1. Article 42 bis (CDDH/III/260) which my delegation has the 

honour to co~sponsor is based on concern for the protection of 

human beings in whatever capacity they participate in a conflict 

and in whatever the military situation (hostilities in progress 

or occupation). The only conditions laid down in paragraph 1 

are ilwho takes part in hostilities" and :'who falls into the hands 

of the adverse Party;-. 


2. Everyone who is in that position will enjoy fully the 

advantages of the third Geneva Convention of 1949 and the present 

Protocol provided that he claims prisoner-of-war status and that 

it is clear from evidence that he has the right to that status, 

even if there exists 2ny doubt as to that qualification. 


3. The text of paragraph 19 however" further states that 17such 
protection shall cease only if a competent tribunal determines 
that such person is not entitled to the status of prisoner of war;:. 
In the approach of that article there is a favourable :'a priori'; 
which can always be reversed by a competent tribunal but which 
no longer depends completely on the Detaining Power's decision 
alone. Support for such a provision already exists in Article 5 
of the third Geneva Convention (Article 6 of the fourth, Convention). 
Nevertheless, an important question arises, that of the status of 
the competent tribunal, its composition and the procedural 
guarantees it must offer. 

4. In reality such a tribunal which would have as it3 function to 
decide whether a person who has fallen into the hands of the enemy 
is a combatant or a civilian. will accomplish by its judgement a 
radical act of selection within the framework of the Geneva 
Conventions. 

5. To be practical, if an individual attacks the enemy and kills 
a certain number of members of its armed forces either in combat 
or under occupation~ the wording of article 1 covers the two 
hypotheses: the selective judgement handed down by the competent 
tribunal could be the recognition of a '''regular!; combatant wi thin 
the meaning of existing texts or of those to be adopted) who would 
therefore, except in cases of particular offences, such as resort 
to the use of poison or perfidy and so forth, incur no condemnation 
even if he had killed a large number of the enemy. But the same 
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tribunal might - second hypothesis - classify the person as a 
civilian. He would then come under the melancholy provisions of 
Article 68 of the fourth Geneva Convention j that is to say, the 
tribunal's selective judgement would act as a finger of destiny 
for the prisoner concerned. 

6. The sponsors of the amendment before the Committee would 

associate themselves with any proposal specifying in precise 

terms the guarantees of protection that the competent tribunal 

could and should offer. Thus J Article 66 of the fourth Geneva 

Convention entitled ::Competent Courts;; speaks of properly 

constituted non~·poli tical military courts";. This is a guarantee 

of the utmost value, beyond which one could not go. Further~ 


one could imagine the selection of guarantees which might be 

offered under the third Convention. Thus, in the spirit of the 

second paragraph of Article 99 of that Convention, i'no moral or 

physical coercion may be exerted": on the person in question in 

order to induce him to agree that he belongs to the category of 

civilian rather than to that of combatant. Like'wise j according 

to Article 105 of the third Geneva Convention~ su~h a person 

should be able to call witnesses and, if necessa~y. to avail 

himself of the services of an interpreter. He should have the 

right to receive, before the opening of the trial, particulars 

of the charge in a language which he understands. 


7. I shall not dwell at greater length on the guarantees which 

should accompany the verdict of the tribunal~ the question being 

left open by the sponsors of the proposal before the Committee 

on the assumption that the Working Group will reach fruitful 

results in that connexion. 


8. Paragraph 2 states that : Individual infringements of the rules 
of international law applicable in armed conflict shall not result 
in forfeiture of the right of any person referred to in Chapter I 
of The Hague Regulations of 1907, Article 4 of the third Geneva 
Convention or article 42 of this Protocol to be treated as a 
lawful combatant ... or to receive the benefits of this Protocol';. 
That is a measure of public safe~uardJ it being understood that 
individual lawful combatants s enjoying statutory protection under 
~xisting law and of the law which the Conference is in process of 
drafting, could not be deprived of that right and of its conditions 
of exercise without having disturbing retrograde effects on 
humanitarian law. 

9. The affirmation in paragraph 3 of the conditions of guarantee 
and of protection specified in article 65 for persons not recognized 
by virtue of the selective judgement envisaged in paragraph 1 as 
being entitled to prisoner'of"·war status; is likewise satisfactory. 
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In the particular case of enemy occupation, the unqualified right 
to communicate with" and to be visited by) a representative of 
the Protecting Power or of the ICRC seems to be a ~reat improvement 
on the authoritarian muzzling prescribed in Article 5 of the fourth 
Geneva Convention, the least humanitarian article of all four 
Geneva Conventions. This is a valuable guarantee. 

10. LastlY3 paragraph 4 provides that in the event of there being 
no Protecting Power, the ICRe will of a certainty act as a 
substi tute in respect of the trial of 1V'hich notification must be 
given to the Protecting Power under Article 104 of the third 
Geneva Convention and Article 71 of the fourth Geneva Convention 
of 1949. 

11. In sUbmitting this proposal, which they feel will save the 
humanitarian cause, the co··sponsors of this amendment will welcome 
not only a.ll suggestions for the improvement of the text. but also 
any additional guarantees which might thus be offered to every 
combatant falling into the hands of the enemy. 
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING~ 20 MARCH 1975, 

BY MRS. MANTZOULINOS (GREECE) 

Original: French 

1. Draft article 42 concerning combatants who have the right to 

prisoner-of-war status in addition to those mentioned in The Hague 

Regulations of 1907 and Article 4.A of the third Geneva Convention 

of 1949, is well conceived. 


2. The effective organization of every resistance movement, and 
its link with a Party to the conflict, and also the reflection in 
draft article 42 of present-day realities such as the representation 
of a Party to the conflict by a Government or an authority not 
recognized by the Detaining Power, are, in the opinion of my 
delegation, key factors for the right toprisoner~of-war status, 
provided that the combatants in question fulfil certain conditions. 

3. Before intrOducing the cornments of my delegation on these 
conditions, I should like to refer to certain amendments which in 
our opinion could improve the text or develop the concepts of 
article 42. First, the new term Hirregular forces Ii suggested by 
the Netherlands amendment (CDDH/IIII256) and by the United States 
and United Kingdom amendment (CDDH/III/257), appears justified 
since it takes account of the final or provisional situation of 
those forces vis-a-vis the regular armed forces of a Party to the 
conflict. Second, an idea of the magnitude of the objectives of 
those organized movements which in fact do not limit themselves to 
resistance stricto sensu - is reflected in the amendment of Finland 
(CDDH/III/95) which proposes in that context the term "organized 
armed units including resistance movements li - a proposal worthy of 
our consideration and support. Third, we also support the amend
ments submitted by Ghana (CDDH/III/28), Norway (CDDH/III/259) and 
the Netherlands (CDDH/IIII256) that the organization of the move
ments in question should be effected within the framework of the 
discipline envisaged in article 41 of the Protocol. 

4. As regards the conditions to be fulfilled by members of 
organized movements, my delegation, agreeing with the ICRC principleE, 
would have preferred as regards paragraph 1 (b) of article 42, the 
wording proposed by the United States and United Kingdom delegations, 
by Spain (CDDH/III/209) and by the Netherlands (CDDH/III/256) which 
in a more precise and complete way meet the imperative need for 
members of resistance movements to distinguish themselves from the 
civilian population in military operations. 
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5. Referring to the conditions mentioned in paragraph lea) and 
(c)~we note that most of the sponsors of amendments on those points 
agree. As regards paragraph 1 (a)~ which provides that the 
organized movement must be under a responsible command, my delega
tion would like to refer to itc national experIence, the experience 
of a small country which suffered a lengthy period of military 
occupation during the Second World War, and had resisted strongly 
and widely through organized movements of every shade of political 
opinion, and the names of whose commanders were well known to all. 

6. It is possible, however, that there are organized movements 
whose members do not wish to, or cannot, reveal the name of their 
commander in pursuance of the principles and directives of a 
clandestine organization. It is pos~ible also th~t the members of 
these armed forces may be good patriots who in case of capture 
deserve to be recognized as prisoners of war. It is, however, 
also possible that such combatants are adventurers and mercenaries. 
It would therefore be dangerous to widen tl1e concept of combatants 
entitled to prisoner-of-war status by laying down more flexible 
conditions to be fulfilled. 

7. For persons not entitled to such a status within the framework 
of article 42 of draft Protocol I~ we suggest in paragraph 3 of the 
joint amendment (CDDH/III/260), of which my delegation is a co
sponsor~ the application of article 65 of draft Protocol I which 
refers to funuamental guarantees for persons who would not receive 
more favourable ~reatment under the Conventions or draft Protocol I. 

8. I wish again to refer to the merits of the joint amendment 
(CDDH/III/260) which proposes the inclusio:.1 of a new article 42 bis 
because it evokes the presumption established in paragraph 1 that a 
combatant must be presumed to have the right to prisoner-of-war 
status. 

9. That presumption is analoguous to that of article 45~ para
graph 4 concerning civilian status which is presumed in case of 
doubt. 

10. The presumption in the joint amendment to article 42 excludes 
all possibility of the captor or the Detaining Power deciding at 
their discretion whether a combatant ha5 the right to prisoner-of
war status. 

11. Only a competent tribunal or an impartial and efficient 
authority could contest such a decision and over-rule it by its 
judgement of the presumed status of prisoner of war. 
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12. Lastly~ referring to paragraph 2 of article 42 which refers 
to two different situations namely (a) the non-observance by 
individual members of the requisite consideration which does not 
result in the other combatants of the movement being deprived of 
prisoner-of-war status~ and (b: prosecution or sentencing for an 
offence violating the Conventions committed by a member of a 
resistance movement before capture, a situation envisaged, moreover, 
in Article 85 of the third Geneva Convention of 1949 1 we think that 
the text proposed in paragraphs 2 and 3 of the United States and 
United Kingdom amendment (CDDH/III/257), could lend more light and 
precision to the text of article 42. 
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STATEMENT MADE AT THE THIRTY'~FOURTH MEETING, 20 MARCH 1975, 

BY MR. GENOT (BELGIUM) 

Original: French 

1. The Belgian delegation wishes to make some comments on 
article 42. 

2. Modern warfare has seen a startling development in weapons and 
even more in tactics. The intervention methods used by small 
armed groupss and even those used by individual combatants in 
their operations or destructive action are no longer the exclusive 
preserve of those who could be called; irregular forces \', . 

3. Indeed. conventional armed forces, even if over~equipped as a 
whole,s may find themselves locally in an inferior tactical position 
which would make them avoid direct confrontation. They will then 
use guerrilla combat methods. In other circumstances such forces 
will seek what is considered to be a more ;:profitable;; military 
advantage by means of commando operations sometimes carried out 
quite far behind the theoretical battle front. That front then 
becomes more of a demarcation line between territories controlled 
predominantly by each of the adversaries, rather than an absolutely 
linear contact zone. 

4. Such considerations must have led to the drafting of article 40. 
It is interesting to note that the same considerations have more or 
less consciously influenced both the placing and the wording of 
article 42. In so doing one may risk creating confusion between 
methods of combat on the one hand and, on the other; conditions 
leading to an extension of prisoner-of-war status to other categories 
of individuals. 

5. Article 42, indeed, envisages situations which are not 
necessarily connected with methods of combat. 

6. The most marked difference between conventional and irregular 
armed forces should moreover be established in a different way. 

7. In the case of regular armed forces, the groups which make up 
commandos usually have their point of departure in a base controlled 
by their own forces, and very often seek to return to that point 
after operations. 

8. In an extreme case, combatants cf an irregular force emerge as 
it were from the civilian population and return to it immediately 
after the operation, since they operate in enemy-controlled territory 
and must by definition remain there. Any number of nuances and 



- 491 - CDDH/III/SR.33-36~ Annex 

possibilities exist between these two extremes and consequently a 
great variety of types of conduct based entirely on the circumstances 
of the moment. 

9. Faced with this range of reaction~ whom do we seek to protect? 

And to what extent and how? None of these questions is easy to 

answer. 


10. The Hague law expressly protects~ and in well··defined terms, 

members of the rep;ular armed. forces and members of militias 

dif:~ering in fact only on minor points from armed forces. Members 

of all such forces benefit from prisoner-of-war status if captured. 

As is known) such status consists on the one hand of guarantees of 

correct treatment and) on the other, of immunity in case they have 

co~nitted hostile acts. The Hague law also takes into account the 

case of mass levies at the approach of the enemy. In certain rare 

circumstances, however, those who take part in such a levy and are 

captured also become prisoners of war. 


11. But once occupation is an established fact, the regular armed 

forces or enemy militia alone have the right to disturb that 

occupation durin?, a reconquest operation for example. A mass levy, 

or any acts of resistance during occupation_ will be penalized and 

put down by the adversary subject to the reservation of the applica~ 


tion of the so-called Martens clause. 


12. Progress had been mad.e at Geneva in 1949 by the recognition 
on the one hand of resistance movements operating even in occupied 
territory provided they respect the four conditions laid down in 
The Hague Regulations and; on the other hand. the regular troops of 
a nono-recognized Government. Mass levies in occupied territories 
are still not envisaged. Persons who do not belong to any 
definite category do not have the right to cOiilmit hostile acts and 
are therefore civilians, If they behave otherwise their fate will 
be sealed by the application of Article 68 of the fourth Geneva 
Convention of 1949. 

13. Article 42 as proposed by the ICRC is intended to recognize 
prisoner··of-war status to captured members of certain armed move 
ments, Two kinds of condition have to be fulfilled" the first 
applies to the movements themselves - The Hague conditions worded in 
somewhat less rigid terms<. the second applies to members of such 
movements. 

14. Before conferring prisoner-of-war status on a captured person 
who has committed a hostile act it must first be established, in 
order that he may be accorded prisoner"of·"war status" that he has 
distinguished himself from the civilian population and belongs to 
a movement under a command responsible to a Party to the conflict 
for its subordinates. 
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15.. There thus arise the first difficulties .. first, the condition 
that a combatant must distinguish himself from the civilian 
population. Does that determine the person's status as a prisoner 
of war or is it a rule which should be included in the rules of wa~, 
but which in itself does not a~fect his statue? There is no lack 
of arguments for and against. We do not have a definite reply to 
that question. But we wonder if it is the fundamental basis of 
the problem before us. Who in fact can prove that a captured 
person is a member of an organization belonging to a Party to the 
conflict? In many cases~ especially in urban resistance, it will 
be the prisoner himself; and in order to do so what proof can he 
offer? The name of the officer responsible for him? And then all 
the hierarchy of the movement in question would have to be denounced, 
even the officer who ensured the liaison with the adverse Party to 
the conflict. That would be unthinkable. 

16. The second matter to be decided also raises problems - the 
decision whether the movement as such fulfils the two conditions 
and whether it also respects de facto the Geneva Conventions of 
1949 and Protocol I. Who but the Detaining Power can decide that? 
And according to what criteria? The criteria it chooses. The 
condition of belonging to a Party to the conflict and an organization 
may raise certain problems similar to those that arise vis~a-vis the 
individual, The other conditions raise an almost insoluble problem. 

17. As can be seen, article 42 does not substantially change the 
1949 situation.· Only resistance movements similar to regular 
armies such as the Yugoslav maquis or the Vercors maquis of the 
Second World War can, we feel, supply practical cases of the 
application of such a text. 

18. Are other solutions possible? Perhaps; but one must be 
careful to avoid going to the other extreme and encouraging private 
wars, that is to say banditry, or by completely removing all 
distinction between combatants and civilians, ignoring the fact 
that the immunity enjoyed by the civilian population is in law due 
to its nono·participation in hostilities and, indeed, to the 
relative security of the occupying troops. 

19. In this connexion we will refer briefly to the positive aspects 
of some amendments and only when they can put before us a new 
condition without our being able to say whether such condition is 
capable of being turned to account. 

20. The amendment submitted by Pakistan (CDDH/III/ll) and others, 
such as those of Ghana (CDDH/III/28) and Madagascar (CDDHIIIII73), 
deal with a question which we should bear in mind. That question 
is worthy of our consideration, and we must make every effort to 
answer it in the most judicious terms; on the basis of the numerous 
interesting ideas submitted to us_ and by considering all types of 
conflict. 
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21. The representative of Poland introduced his amendment in terms 
and in accordance with ideas which are worthy of serious study by 
the Working Group. The treatment of captured members of resistance 
movements seems to give rise to problems as soon as the conflict 
ceases in the circumstances described by ~1r. Bierzenek (Poland). 

22. The Netherlands amendment (CDDH/III/256)~ if retained in the 
general conditions laid down by the ICRC_ contains three interesting 
elements - first it is a better and clearer draft than the text 
drafted by the Conference of Government Experts on the Reaffirmation 
and Development of International Humanitarian Law applicable in 
Armed Conflicts. Secondly~ it converts the condition of respect 
for the rules of war into an implementing provision .. the need for 
thE~ movement concerned to be under a responsible command. Third ~ 
it presumes the existence of that condition in terms which we feel 
are balanced, real~stic and applicable in practice. 

23. Lastlys the ideas behind the Norwegian amendment (CDDH/III/259) 
are a meritorious attempt to set out the-problem of article 42 
according to"new premises. They take into account the idea 
expressed by the POlish representative; they alter the place of the 
conditions traditionally covered by the same heading in various 
articles of Section II, and modify significantly the scope of that 
Section. We support those ideas) although the wording of the 
amendment does not express them in the best way. The discussions 
in the Working Group may perhaps be able to test that system and 
r8~ch the conclusion that it can function in a way acceptable to 
all those who favour an essentially drafting amendment. 

24. This problem is most important for a small country which has 
too often been occupied by foreign armies. Discussions have been 
intensive in both our delegation and in the capital of our country. 
And yet, so far, we have been unable to find a solution both 
basically new and acceptable. We feel that such a solution has 
not been found even if it "Jere possible to find one. Oure" 

sympathy goes out to those who continue to seek a solution. We 
shall not turn down any idea a priori; and we assure the Committee 
that we shall not overlook any in the Working Group. 
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING, 20 MARCH 1975, 

BY MR. GILL (IRELAND) 

Original: English 

1. My delegation supports generally the amendment to article 42 

introduced by the representative of the United States of America 

(CDDH/III/257). 

2. Indeed, my delegation had initially asked to be considered as 
a co-sponsor but because of some minor disagreements on the text it 
was thought better that, while supporting the amendment generally, 
we remained free to offer some minor points of criticism. 

3. Most of the points I wish to make may be simply matters for 
the Working Group or Drafting Committee. ·Like many other delega
tions who have already spoken, my delegation attaches great 
importance to article 42 and article 42 bis - the number and 
diversity of co-sponsors for 42 bis is proof, I think, of the 
spirit of co-operation of this Committee. 

4. In paragraph I we wonder if perhaps a better term than 
"irregular forces 11 can be found. I know it is almost impossible 
to find a neater phrase, but for the consideration of the Drafting 
Committee I suggest the following phrase - Harmed organizations not 
forming part of the armed forces regularly constituted in conformity 
with the national legislation of the Government in power". 

5. The phrase i1irregular forces l1 may lead to some confusion for 
not all countries consider thei~ regular forced to include members 
of militia or territorial armies. 

6. We would prefer to use the phrase "merr~ers ... who have fallen 
into the power of the enemy" rather than the rather rn9taphorical 
phrase "into the hands of". 

7. With regard to paragraph 1 (b) we believe that it is sufficient 
to impose the condition lithat they dist5!'1guish themselves from the 
civilian population in their military operations li It is entirely• 

a matter for the organization to decide how that can be done. 
Experience has shown, and I speak also from knowledge of the long 
history of resistance movements in my own country, that such move
ments always succeed in adopting either articles of dress or 
equipment, or adapting conventional dress in such a manner as to 
distinguish them from the civilian population and to identify them 
to the adversary. It would be impossible to give a definitive list 
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of methods by which such movements could distinguish themselves 
from the civilian population and to give a list of examples would 
merely weaken the impact of paragraph I (c). and lead to confusion 
and misinterpretation. - . 

8. It may be considered that the phrase ilin their military 
operations" is too loose and may not indicate precisely enough to 
the member of the irregular force when he is in fact bound to 
distinguish himself from civilian population. If this is 
comddered to be so then we suggest that consideration be given to 
the following phrase - i;in their military operations intended to ~ 
or carried out to kill, injure or capture an adversary or to damage 
or destroy a military objective or the military property of the 
adversaryll • 

9. Finally, as regards paragraph 2~ we are of opinion that the 
word liother il should be inserted before the word "members" in the 
third line and that the word 11 forces II where it is. used be qualified 
by the word "irregular li 

- if that is the word eventually adopted or 
by whatever adjective or adjectival phrase is finally adopted 
rather than by the use of the word "such". 
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STATSMENT MADE AT THE THIRTY-FOURTH MEETING~ 20 ~1ARCH 1975, 

BY MR. BELOUSOV (UKRAINIAN SOVIET SOCIALIST REPUBLIC) 

Original: Russian 

1. The main purpose of article 42 now under discussion is, in our 
opinion, to confirm the status as combatants of those who fight 
against colonial and racist regimes and foreign domination. The 
final elimination of the shameful system of colonialism is not far 
away. The Soviet State and the allied socialist countries are 
opposed as a matter of principle to the imperialists' policy of 
agression and colonial plunder and to all forms of exploitation. 
In accordance with this position of principle, the Soviet Union 
will, as in the past~ grant all necessary assistance to peoples 
waging the struggle against colonialism. The duty of all the 
world's States is to heed the repeated appeals of the United Nations 
and to bring about the complete and final e1imination of colonialism. 

2. An important step towards supporting the fighters against 
colonialism through the provisions of international law was taken by 
the first session of the Diplomatic Conference, at wh~ch a majority 
of the participants approved a new text of article I o~ Additional 
Protocol I, thereby widening the scope of that Protocol tD include 
peoples fighting against colonial domination, alien occupation and 
racist regimes s 'in the exercise of their right to self-determination 
as recognized in the Charter of the United Nations and the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations. 

3. That action by the first session of the Diplomatic Conference 
represents a most valuable contribution to the further expansion of 
the anti-colonial struggle of peoples which is characteristic of our 
time. 

4. Not long after the end of the first session of the Diplomatic 
Conference, there took place in Africa events which could not but 
evoke a feeling of deep satisfaction among freedom-loving peoples 
throughout the world. The last colonial empire collapsed under the 
combined blows of the national liberation movements of the peoples 
of Mozambique, Angola and Guinea-Bissau and of the democratic forces 
in Portugal which overthrew the fascist regime. 

5. This constitutes a fresh incentive to intensify the struggle 
against the centres of colonialism, apartheid and racial discrimina
tion which still remain on the African continent and to bring about 
their elimination. 
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6. As the General Secretary of the Central Committee of the 

Communist Party of the Soviet Union~ Leonid I. Brezhnev, has said, 

i;The downfall of Portuguese colonialism represents a maj or advance 

in the struggle for the complete and final elimination of colonial 

servitude on the continent. Ve are convinced that the day is not 

far distant when all Africa, from the Cape of Good Hope to the 

Western Sahara, will be free!iY. 


7. This latest defeat of colonialism does not mean, however, that 
the colonialists have abandoned their efforts to roll back the 
wheels of history. Not only are they determined not to permit the 
development of the liberation movements j they are even trying to 
restore a colonial system in those countries which have recently 
gained independence. In particular, world attention was recently 
drawn to the manoeuvres of extremists in Mozambique and Angola, who, 
supported by the colonialists, attempted to frustrate the process 
of the granting of independence to the former Portuguese colonies. 

S. One of the shameful weapons which colonialism has employed and 
continues to employ in its struggle against national liberation 
forces is the mercenary. Bands of mercenaries long ago committed 
atrocities in the Congo and they made their appearance in Nigeria 
and the Arabian peninsula too. There are reports that recruiting 
agents are seeking mercenaries for further undertakings against the 
Portuguese colonies which are now in the process of achieving 
independence. According to recent information, a detachment of 
mercenaries has been formed within the territory of the Republic of 
South Africa' and that of Rhodesia which is ready to mobilize 
and to enter the territory of Angola and Mozambique at 72 hours' 
notice. This unit numbers between 500 and 700 cut-throats equipped 
with secret supplies of arms. The recruiting ~gents are active in 
Western Europe, Canada and the United States of America. They 
vaunt the attractions of a career as a "carefree adventurer ii or 
iiknight of fortune" who will receive a cash bounty for each fighter 
against colonialism he kills. Their publicity statements create 
the false impression that the crimes of the mercenaries' trade go 
unpunished. One finds in Western countries literature and films 
which glorify the mercenaries' ll exp l oi ts i, • 

9. World public opinion demands that the activities of these 
mercenaries be declared illegal so that those who are likely to be 
tempted by the recruiting agents will be forced to think twice. 
The Organization of African Unity is calling for the use of 
mercenaries to be banned. This demand has repeatedly been 
reflected in decisions of the United Nations General Assembly. It 
has been heard in the pronouncements of the Security Council and in 
resolutions of the twenty-third and twenty-fourth sessions of the 
General Assembly, in which it is stated that the practice ofiI ••• 

using mercenaries against movements.for national liberation and 
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independence is punishable as a criminal act and that the mercenaries 
themsl:llves are outlaws" (Resolutions 2465(XXIII) and 2548(XXIV». 
In i t:3 resolution 2708 (XXV) j the General Assembly reiterated "its 
decla::'ation that the practice of using mercenaries against national 
liberation movements in the colonial TerritoriJs constitutes a 
criminal act il and called upon naIl States to take the necessary 
measu:r-es to prevent the recrui tment ~ financing rtnd training of 
mercenaries in their territory and to prohibit their nationals from 

•serving as mercenaries il And j finallYj in the resolution adopted 
at the twenty-eighth session of the United Nations General Assembly, 
entitled !'Basic principles of the legal status of the combatants 
struggling against colonial and alien domination and racist regimes!;, 
it was emphasized that "the use of mercenaries by colonial and 
racist regimes against the national liberation movements struggling 
for their freedom and independence from the yoke of colonialism and 
alien domination is considered to be a criminal act and the 
mercenaries should accordingly be punished as criminals." 
(Resolution 3103(XXVIII». 

10. In undertaking the elaboration of additional Protocols to the 
1949 Geneva Conventions and of additions to the rights already 
recognized to the fighters for national liberation, the Diplomatic 
Conference cannot overlook the demands of world public opinion and 
the Organization of African Unity or the decisions of United Nations 
organs. It must follow clearly from the additional Protocols that 
mercenaries used in a conflict with a national liberation movement 
do not enjoy the, status of combatants and shall, when taken prisoner, 
be considered as criminals, with all the consequences that entails. 
The introduction of such a rule would place a convincing obstacle 
in the path of the "adventurers H and bloody llknights of fortune 'i , 
the professional killers. 
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING, 20 MARCH 1975 9 

BY MR. MOKHOTHU (LESOTHO) 

Original: English 

1. I thank the Chairman for having given me the opportunity to 
speak on this very important issue) an issue which to my delegation 
may well be the pivot of this whole Conference. 

2. It is our considered intention to provide the highest possible 
protection under article 42 to members of national liberation 
movements fighting against colonization) forei~n domination and 
racism. 

3. Article 42~ as proposed by the ICRC_ purports to carry out this 
intention. We note. with approval, that in the foot"note to 
article 42, a provision is proposed which, if accepted by the 
international community:, would give the national liberation 
movements the protection they legitimately deserve. Despite 
the inclusion of a new paragraph 3 in that foot'note 9 my delegation 
has difficulties in acceptin~'the article in its present form. 
Paragraph 1 refers to "members of organized resistance movements;;. 
To my mind .. this is the most unacceptable phraseology in this 
article. At this stage_ I should like to pose a question - what 
is an "organized resistance movement"? I believe that no one can 
deny that this phrase is vague, dangerous and embarrassing. 
Indeed, this phrase is likely to encourage chaos rather than 
maintain order in international relations. For instance, a small 
organized gang of criminals with unknown ulterior motives, may 
decide to take up arms against the legitimate Government in power. 
Surely such people are regarded as ordinary common criminals who 
should not be protected by this article of Protocol I) no matter 
whether they are able to take control of a certain portion or 
portions of a given territory. This band of criminals may be an 
organized resistance movement under a recognisable leader and 
resisting a legitimate Government. It is not the intention of my 
Government to encourage disorder and lawlessness anywhere in the 
world" and unless that phrase is well defined to our satisfaction, 
my Government cannot go along with article 42. 

4. My delegation has also studied very carefully the amendments 
proposed by many delegations. Some of these amendments replace 
the phrase ;;organized resistance movements" by the words i:irregular 
forces;; . Wi th due respect) my delegation submits to Committee III 
that this is not a happy substitute. What is the meaning of the 
term ~irregular in this respect? On the face of it, one may 
assume that it is the opposite of 'rer:ular'. If that is the case ~ 
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then lnercenaries are irregular forces. Is it the intention of 

this Conference to give protection to mercenaries? We in Africa 

have experienced the atrocities committed by ITierCenary forces in 

action and my Government, for onej will not subscribe to any 

provision of Protocol I or II which protects mercenary forces. 


5. Speaking generally~ it is our view that the ICRC text is 
reasonable provided the ambiguities we have pointed out are 
removed. It is our opinion that the "lOrds"organized resistance 
movements;; could be replaced by the followinp.;:·· . combatants 
belonging to a national liberation movement fighting against ~ 
colonial domination or foreign occupation or against racist regimes 
and all forms of oppression, who fall into the enemy's hands~ shall 
be treated as prisoners-of-war". 

6. If that was the position) then it would be unnecessary to 

include the foot'"note in the body of article 42. 


7. It must be noted that national liberation movements are fighting 
for their people's right of self-determination but~ because of their 
material situation and military inferiority in the field~ combatants 
belonging to those movements cannot wear distinctive signs or 
carry arms openly. Experience shows that it is not difficult for 
the enemy regime to identify national liberation combatants in 
battle. For these reasons paragraphs ll(b} and (c) are not 
acceptable to my delegation. What is neeaed here-is a simple and 
explicit statement of international law providing protection to the 
members of a national liberation movement who are engaged in an 
armed conflict in pursuance of their people's right of self 
determination. 
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING, 20 MARCH 1975, 

BY MR. FISCHER (GERMAN DErv'JOCRATIC REPUBLIC) 

Original: English 

1. Great importance must be accorded to article 42 within the 

framework of draft Protocol I. This importance is emphasized by 

the large number of amendments submitted to this article of which 

we have taken careful note. 


2. My delegation is of the opinion that the text proposed by the 

ICRC constitutes a good basis for our work, because it contains in 

principle all essential ideas. 


3. Nevertheless, we are somewhat concerned with regard to para
graph 2 of the ICRC proposal} which contains the idea that prisoners 
of war will retain that status even if they are sentenced. 

4. As regards article 85 of the third Geneva Convention of 1949, 
my Government has stated that it will not recognize the benefits of 
that article to such prisoners of war, legally sentenced in 
conformity with the principles of the Nurnberg Tribunal for war 
crimes and crimes committed against humanity. 

5. Therefore, we would prefer to delete the words contained in 
paragraph 2 of the ICRC proposal; and even if sentenced,IY ••• 

retain the status of prisoners of war. 1; • 

6. Furthermore, my delegation supports such proposals as those of 
the delegations of the Democratic Republic of Viet-Nam, Madagascar, 
Poland, and Pakistan, and also others which h~lp to qualify 
the ICRC text in the interest of the protection of those who fight 
for the right of self~determination of their peoples against 
colonial domination and foreign oc~upation as well as against 
racism. 

7. After having adopted article 1 of draft Protocol I we feel that 
the structure of article 42 must be changed. 

8. One must proceed from the fact that the armed forces of the 
liberation movements must be treated in the same way as the armed 
forces of the other Parties to the conflict. It is not enough to 
treat them like irregular forces only, as provided for in the 
structure of the present article 42. 

9. This idea should be considered in the Working Group of our 
Committee. 
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STATEMENT MADE AT THE THIRTY--FOURTH MEETING, 20 MARCH 1975. 

BY MR, QUACH TONG DUC (REPUBLIC OF VIET·"NAM) 

Original: French 

1. We have listened with the ~reatest interest to the introductions 
to amendments and the statements concernin~ article 42, whose 
importance has not escaped us, 

2. We consider that the following points should be noted: first: 
many amendments propose that organized resistance mov~ments should 
be ccrnrnanded by a responsible person instead of being placed under 
a responsible command, Clearly, it is better to have a responsible 
leader than an anonymous or collective command. (Amendment 
CDDH/III/256, submitted by the Netherlands~ amendment CDDH/IIII257 
submitted by the United States and United Kingdom delegations), 
Seconds these amendments and amendment CDDH/III/209, submitted by 
Spain, provide that combatants members of resistance forces should 
distinguish themselves from civilians by distinctive, fixed, 
visible signs, or by the open carryin~ of arms. Amendment 
CDDH/III/259 j submitted by Norway., proposes that such a distinction 
should be a fundamental rule. Our delegation has already made its 
views known on the subject, We consider that the distinguishing 
of combatants from the civilian population is essential for the 
effective protection of the latter, Third, Amendment CDDH/III/260, 
sponsored by Belgium and twelve other countries, suggesting the 
addition of a new article 42 bis entitled I'Protection of persons 
taking part in hostilities; should be studied with the greatest 
attention. The idea of giving a competent tribunal the power to 
decide whether or not a person has the right to prisoner-of-war 
status is very interesting. 

3. Referring to the amendments submitted by the delegation of the 

Democratic Republic of Viet-Nam, we feel that they are worth what 

they are worth. We ask the Chairman's permission to use our right 

of reply to the diatribes of the representative of Hanoi and assure 

him that we shall keep within the bounds of courtesy and honesty, 


4. Ever since the session began the delegation of the Republic of 
Viet··Nam has observed an attitude of dignity and courtesy in the 
hope of making an effective contribution to the drafting of the two 
Protocbls. We note with regret that once more the delegation of 
Hanoi has taken every opportunity to make grave and unfounded 
accusations against us. These controversial statements are 
inspired by visibly hostile feelings towards us, 
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5. If our delegation had been of the same mind we could have 
revealed the unnumerable and indescribable atrocities committed by 
North Vietnamese agents and troops against the South Vietnamese 
peoples and· obj ects. \-Je could have done so when the articles of 
draft Protocol I on the protection of the civilian population and 
civilian objects, on the prohibition of the use of methods designed 
to spread terror among the civilian population" for' example by the 
summary execution of troops and civilians in public~ mass burials 
in common graves like those discovered at Hue and elsewhere; on 
the prohibition of the use of projectiles for bombarding populated 
areas and schools during school hours~ on the obligation to give 
quarter~ and on the prohibition to kill combatants who surrender 
and so forth. We could have recalled the exodus of almost a 
million and a half South Vietnamese tlepin~ before the North 
Vietnamese troops which is now occurring at Ban Me Theot~ the 
attacks against that city and a new mass exodus of the population. 
This needs no comment. 

6. We have always remained silent in a spirit of reconciliation 
and concord) believing moreover that this is not the place or the 
time to go into that problem. 

7. What does the representative of Hanoi know about the falsifica
tion of the files of prisoners of war in o~der to turn such 
prisoners into common law prisoners? The representative of Hanoi 
further accuses the Government of the Republic of Viet-Nam of 
repressing prisoners of war by force of arms~ of detaining them in 
penal establishments~ prisons and so forth, of physical and moral 
constraint in order to force such prisoners to renounce their 
political convictions~ and so forth. 

8. First, referring to the so-called falsification of the files of 
prisoners of war~ we state the following: such files have never in 
fact existed. As soon as possible after their capture combatants 
of the North Vietnamese armed forces are interrogated and then sent 
to internment camps. Each one is given a number. It often 
happens that the prisoners themselves try to correct their first 
statements in order to enjoy better treatment. For example~ 
physically fit troops who are prisoners of war can be set to work, 
whereas officers cannot be forced to work. Such corrections to 
their statements may lead to their being; sent to another internment 
camp and consequently a change in their registration number. But 3 

apart from all this; there can be no falsification of the files of 
prisoners of war in order to turn such prisoners into common law 
prisoners. 
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9. Referring to the treatment of prisoners of war and the 
organization of internment camps) the Government of the Republic 
of Viet-Nam haS applied the provisions of the third Geneva 
Convention of 1949 as stated in the illustrated report submitted 
by the delegation of that country to the XXIInd International 
Conference of the Red Cross~ held at Teheran in November 1973. 
The representatives of the International Committee of the Red 
CrosB can visit and indeed have often visited the internment camps 
of South Viet-Nam. Have similar measures implementing the 1949 
Geneva conventions been taken by the North Vietnamese Government? 
It seems not. It is all very well to take part in the work of 
developing humanitarian law but it is certainly much better to 
make a point of applying existing humanitarian law 3 in particular 
the four Geneva Conventions of 1949. 

10. This information concerning the organi~ation of the internment 
camp system for prisoners of war is enough for all to appreciate 
at their true worth the stories recently told on the subject of 
the repression of prisoners of war by force, of their detention in 
c,ommon law penal establishments ~ and of the constraints exerci sed 
in their regard in order to compel them to renounce their political 
convictions. 

11. We add some facts concerning the Paris Agreement of 27 January 
1973. The Government of the Republic of Viet-'Nam has returned all 
military detainees', that is to say 26,880 prisoners of war belonging 
to the North Vietnamese armed forces captured before 28 January 
1973. 

12. In exchange the adverse Party has handed over to the Republic 

of Viet~Nam only 5,336 troops belonging to the South Vietnamese 

forces and captured by it) and continues to detain unlawfully 

26 3 645 South Vietnamese troops (26,645 plu-s 5 3 336 equals a total 

of 31 3 981 South Vietnamese troops captured). 


13. The offensive remarks of the representative of North Viet-Nam 

and the language he used in his statement at the thirty~third 


meeting (CDDH/III/SR.33) and in that of the twenty..sixth meeting 

(CDDH/III/SR.26)3 when article 33 of draft Protocol I on the 

prohibition of unnecessary injury was being considered~ do not 

serve the purpose that he seeks to achieve. 


14. The successive massive exoduses of the civilian population 
creates very heavy burdens and responsibilities for the Government 
of the Republic of Viet"·Nam which has to feed the refugees, resettle 
them on new land and help them to form new centres of population. 
It is these new centres" often built with the financial assistance 
of international relief-organizations, that the Hanoi delegation 
has called [concentration camps". 
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15. If the remarks of the representative of North Viet-Nam can be 
beli'2ved;) the Government of the Republic of Viet-Nam has set out 
deliberately to destroy the civilian population ('ISO the adversary 
to be crushed was the entire civilian population'; ~, see summary 
record of the twenty-'sixth me,;ting .. CDDH/III/SR.26), which 'was 
unthinkable on the part of any Government. The speaker had 
obviously been carried away by evil inspiration. Did that 
representative think that he could thus divert the attention of the 
representatives of the various countries of the world from the war 
of aggression that the expeditionary corps of North Viet·"Nam was 
still waging against South Viet"Nam, from the general offensive 
that had just been launched against the positions, towns and 
centres of population of South Viet-Nam, that bleeding 3 torn, and 
devastated country? 

http:CDDH/III/SR.26
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STATEMENT MADE AT THE THIRTY-FOURTH MEETING, 20 MARCH 1975, 

BY MR. STARLING (BRAZIL) 

Original: Englis~ 

1. The Brazilian delegation would like to point out that, in its 
opinion, article 42 - which establishes a new category of prisoner 
of war, beyond those already established in Article 40f the third 
Geneva Convention of 1949 - involves three important issues which 
must be clearly settled: first, the question concerning the fact 
that the person considered is a member of an organized resistance 
movement belonging to a Party to the conflict. Second, the 
question related to the distinction between the members of organized 
resistance movements and the civilian population. Third, the 
question of respecting all the rules of international law applicable 
in armed conflicts, including the Conventions and draft Additional 
Protocol I to the same Conventions. 

2. Referring to the first question - that related to the require
ment for the organized resistance movement to belong to a Party to 
the eonflict, we must draw attention to article 1, paragraph 2 of 
draft Protocol I, as adopted by Committee I of this Conference, 
where a new type of party to an international armed conflict is 
envisaged. Accprding to this paragraph we must consider and 
precisely define such a new type of Party to the conflict, bearing 
in mind that, so far ,.the Conventions and other acts of international 
law applicable in armed conflicts have referred to the expression 
"Party to the conflict Ii understanding it to refer to a State. 

3. Now, paragraph 2 of articl; 1 of draft Prctocol I refers to 
Hpeoples fighting against colonial domination and alien occupation 
and against racist regimes in the exercise of their right of self
determinationi1 - an expression which should be precisely defined, 
in order to make clear what kind of entity is to be considered in 
the concept of Party to the conflict, mentioned in the ICRC proposal 
and in most of the amendments to article 42. The Brazilian delega
tion hopes that this precise definition will be clearly stated in 
the appropriate article of the Protocol, in order to permit a 
perfect understanding of article 42 and, consequently, its full 
application and respect. 

4. As far as the question of distinction between the members of 
organized resistance movements and the civilian population is 
concerned, the Brazilian delegation thinks we must decide either to 
maintain the conditions prescribed in Article 4. A(2) of the third 
Geneva Convention of 1949 which have to be fulfilled by the members 
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of all other organized resistance movements or~ if. new conditions 
for the members of the new type of organized resistance movements 
are adopted, extend them to all other organized resistance movements 
referred to in Article 4 of the third Convention. 

5. Referring to the third question~ the Brazilian delegation is of 
the opinion that the members of organized resistance movements shoulc 
respect not only the Conventions and Protocol I but also all the 
ott.er rules of international la\'J applicable in armed conflicts. 
However~ as the question of according prisoner-of-war treatment is 
one of those which offers unquestionable opportunities for 
reciprocity~ the Brazilian delegation thinks that in article 42 or 
in other appropriate articles of the Protocol~ it should be clearly 
stated that the Party to the conflict to which the organized 
resistance movement belongs must be legally bound by the Conventions 
and Protocol I. 

6. Referring to article 42 bis~ our delegation is of the oplnlon 
that the more appropriate subject for th:LS article to cover is the 
protection of persons who fall into the hands of the adverse Party. 
However, we think that the reference to co~batants in this article 
must be deleted~ because the situation of combatants cease to exist 
when a person falls into the hands of the 2dverse Party. 
Consequently, there is no reason for referring to combatants in 
article 42 bis. Moreover~ when dealing with persons referred to 
in chapter r-of The Hague Regulations of 1907 and in Article 4 of 
the third Geneva Convention of 1949, we must bear in mind that as 
those specific dispositions refer not only to combatants~ but also 
to persons which are non-combatan'cs ~ any lege).l disposition extending 
to all those persons the status of lawful ~ombatant~ will create a 
serious doubt on the validity of the specific international rules 
mentioned. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING~ 21 MARCH 1975~ 

. BY MR. DENEREAZ (SWITZERLAND) 

Original: French 

1. The Swiss delegation follows with some interest~ the reasons 

for which are clear~ the consideration of prisoner-of-war status~ 


a status which is linked to methods and means of combat by 

article 41, which refers to organization and discipline.
, 

2. After having studied the ICRC draft of article 42~ the Swiss 

delegation has decided not to submit an amendment or to co~sponsor 


the amendments submitted 3 although it recognizes their great value. 


3. The Swiss delegation considers that the ICRC draft offers much 
more than a basis for discussion, which it -is generally considered 
to be. It is clear 3 sufficiently precise and 3 above all~ it 
confirms the already accepted and~ to some extent~ already legalized, 
principles of respect for the laws and customs of war as follows: 

Respect for the laws and customs of war based on the will to 
conform to the Conventions and the present Protocol; 

The fact that every combatant must distinguish himself from 
the civflian population; 

The exercise of a command responsible to a Party to the 
conflict. 

We think that there can be no new problem here. 

4. The Swiss delegation could not agree to the disappearance of 

these three requirements~ or anyone of them~ from article 42 which 

has treaty force. 


5. The Swiss delegation pas analysed the amendments submitted and 
wonders 

whether, as the representative of Argentina proposes, the 
new category of prisoner of war should be defined solely by 
reference to other articles. We prefer the ICRC text 
which is more direct and explicit. 

if, as the representative of the Democratic Republic of 
Viet-Nam suggests, it is necessary to define the status of 
combatant from an exclusive and particular point of view. 
We prefer the IeRC text which refers to resistance movements 
without regard to their origin~ their motives or objectives. 
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if, as the representative of Norway proposes (CDDH/III/259), 
one can speak of ;'legal combatants". That is an unusual 
expression. We prefer the wording of the ICRC draft which 
makes no allusion to any legality - a concept that might 
easily give rise to controversy. 

6. The United States and United Kingdom amendment (CDDH/III/257) 
contains an obsolete term - 11 irregular forces Ii by contrast with 
regular forces. As everyone knows, irregular combatants were 
fOl'merly known as Ii corps francs I. (guerrilla fighters). That term 
at least in French - is outmoded and inadequate. It has a 
distinctly pejorative connotation which could not be applied to 
resistance movements. 

7. With regard to the ICRC text of article 42, the Swiss delega

tion would like to see the principle expressed in paragraph 1 (c) 

become permanent and universal~ and suggests the deletion of the 

phl:'ase Hin military operations" which, in its opinion, implies an 

engagement on a scale unlikely to occur in the case of resistance 

movements. 


8. Referring to paragraph 1 (b), the Swiss delegation suggests 

that the Working Group study the following texts: "to distinguish 

themselves from the civilian population in military operations ll
 

• 

In our opinion it would be preferable to say that ilcombatants should 
distinguish themselves from the civilian population in regions where 
the fighting takes place on land" in order to specify clearly that 
it is not the nature or the extent of the conflict; but the sector 
of the engagement that is involved independently of the force 
engaged. 

9. Further, the Swiss delegation could support the adoption of a 
paragraph 3, provided the text was similar to that of the ICRC draft. 

10. The Swiss delegation does not object to the consideration of 
article 42 bis or 42 ter, but does not see the need for them. 

11. The amendment submitted by thirteen delegations (CDDH/III/260), 
which was introduced by the Belgian representative, reflects the 
humanitarian concern of its sponsors. But is it truly realistic? 
And can one really accord the protection set out in article 42 to 
anyone who takes part in hostilities and falls into the hands of the 
adverse Party~ without reference to any status, but by resorting to 
a special procedure destined to determine that status a posteriori? 
The Swiss delegation would find it hard to accept such an extension 
of protection. It is, however, fully appreciative of the idea of 
presumption which is evident from paragraph 1 of amendment 
CDDH/III/260. It considers that paragraph 3 of the same amendment 
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belongs in article 65. It suggests that paragraphs 2 and 4 of 
the amendment should be omitted since they seem merely to duplicate 
basic rules which~ however, are alien to article 42. 

12. In conclusion} the Swiss delegation emphasises its preference 
for the rCRC draft and for a more complete article 42, but not for 
articles 42 bis and ter, especially if those articles reduced the 
clarity of article 4~ 
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sr:rATEMENT MADE AT THE THIRTY'~FIFTH MEETING) 21 MARCH 1975 ~ 

BY MR. FISSENKO (BYELORUSSIAN SOVIET SOCIALIST REPUBLIC) 

Original: Russian 

1. The delegation of the Byelorussian Soviet Socialist Republic, 
lik'2 the delegations of other countries _, attaches great importance 
to article 42 of draft Protocol I, which is devoted to the question 
of a new category of prisoner of war. and to the related artic1es~ 
42 bis and 42 ter. We consider that the text of article 42 as 
subrni tted by the ICRC _ the result of protracteo. efforts by experts 
in this field~ constitutes a good basis for discussion. The 
principles set out in the article, including those in paragraph 3, 
- principles designed to ensure better protection for members of 
organized resistance and of national liberation movements 
represent a development of international humanitarian law and meet 
the needs of the present day. It has long been time for members 
of orfF,anized movements of resistance to alien invasion ~ members 
of a delegation close to us. participants in a war still fresh in 
our memories, and sufferers for the freedom of their homeland .. 
and members of national liberation movements struggling against 
colonialism, racism and alien domination to enjoy the same status 
as other combatants. This is, in our opinion; the basic thought 
behind article 420 and we support it. 

2. While we approve in general the principles set forth in 
article 42 of the ICRC draft, my delegation iS l none the less, of 
the view that the text of this article can be still further 
improved in terms of both draftinR and substance. In particular. 
we cannot accept the provision contained in paragraph 2 concerning 
the treatment of convicted war criminals on the same footing as 
prisoners of war _. and we consider that the phrase :'even if 
sentenced' should be deleted. 

3. Our delegation also supports the thinking behind yesterday's 
statement (CDDH/III/SR.34) by the representative of the Ukrainian 
Soviet Socialist Republic concernin~ the treatment of mercenaries 
who are taken prisoner) and considers that his point of view l which 
has already been supported by a number of renresentatives, should 
find expression 1D Protocol I. 

4. With regard to the amendments submitted to article 42 and to 
articles 42 bis and 42 ter, the delegation of the Byelorussian 
Soviet Socialist Republic is willing to support those which develop 
and render more specific the provisions of article 42 as proposed 
by thE: ICRC. This is the case" in particu.lar) of the amendments 
submitted by Poland (CDDH/III/94); the Democratic Republic of 
Viet-Nam (CDDH/III/2S4). Madagascar (CDDH/III/73) and Pakistan 
(CDDH/III/11) Which contain interesting ideas and should be taken 
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into ·account in the final drafting of the texts of the articles. 
We cannot, however, support amendments such as those submitted by 
Spain (CDDH/III/209), the Netherlands (CDDH/III/256) the United 
Kingdom and the United States of America (CDDH/III/257) or the 
thirteen countries (CDDH/III/260), which either depart substantially 
from the ICRC draft, or) as in the case of amendment CDDH/III/260, 
introduce directly into the Protocol elements which are entirely 
new and far from clear~ such as the question of the role of the 
l1competent tribunal·1 in deciding whether or not a person may be 
accorded the status of prisoner of war. (It is] moreover, unclear 
which tribunal is meant, whether it is an international or a 
national one)? or the question of the special role of IeRC in the 
matter of judicial proceedings against certain person~, this latter 
beings in our view, at variance with the provisions of article 5 of 
the Protocol, concerning the appointment of Protecting Powers, as 
adopted by Committee 1. 
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STATEMENT MADE AT THE THIRTY-FIF'rrI MEE'l'ING s 21 r.IARCH 1975 ~ 

BY MR. RONZITTI (ITALY) 

~riginal: English 

1. Just a few words to explain ou~ position ih relation to 

article 42 of draft P~otocol I, an ~~ticle of primary importance. 

We agree in principle with the IeRe text of a~ticle 42 and we 

find it a good basis for disc~ssion" At the same time~ the 

Italian delegation thinks th2.t many of tLe amendments submitted 

are very interesting and deserve careful consideration in order 

to find a compromise draft on v:l1ich consens~w 171ilY be reached. 


2. As I have just said, the Italian delegation is basically 

happy with the IeRe formula. Ho,lever, some minor changes might 

help to arrive at a more suitable text. 


3. First of all, we agree with thos~ delegations that have 

suggested that the exprc;ssion ~'r(,'3istance movem'2nts;; j embodied 

in the IeRe text, should be changed to the more conprehensive 

expression ::irregular force;:;". ;;J:rregular forces;; is a more 

representative and broader formula to which we do not attach 

any negative significance. 


4. According to us) irregular fo:'c:es as a w~101e must comply with 
the conditions laid down in paragraph 1 (a)~ (b) and (c) of 
article 42 of the IeRe text. rl'he Itali2.; delegation attaches 
particular importance to the tondition embodied in paragraph 1 (~) 
of the IeRe text - that is the dist~nction between irregular 
forces and the civilian population. AnYI'ray, while we keep this 
principle as an essential one, we a~ree that its Rcope must be 
confined only to military operations. Besides that we realize 
that it might be very hard to find a realistic and workable 
formula :!.aying down the manner in "lhich ir;:-'egular forces should 
distinguish themselves from the civilian population. On this 
point, as certain delega~~on8 have Dointed cut, we can only 
conceive some illustrative example::;; Hhich:. b~T Jchei:;.1 nature ~ do 
not create additional burdens for ir~egular forces. 

5. Although we consider it essential that irregular forces comply 
with the requirements laid dosn in paragraph 1 (a), (b) and (£) 
of article 42 of the IeRe tex~, we realize that It wo~ld be very 
dangerous to leave it to the SUbjective assessment of the enemy to 
judge if the irregular forces~ as a ~hole, live up to these 
requirements. This problem should be examined in depth~ in order 
to avoid the enemy refusing to tre,.t as ln~H~~ll combatants members of 
irregular forces, claiming that these forces do not distinguish 
themselves from the civilian populatinn or do not belong to an 
orgar:ization c2pable of pnforcinv tbe la.. ,s of V3.r. To avoid such 
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an occurrence~ it has been proposed that the distinction to be 
made between combatants and the civilian population should be 
an essential rule of the law of war; but not a constitutive 
condition with which both irregular forces as a whole and 
individual combatants) must comply. We may understand the 
reasons for this proposal, but we are unable to support it, as 
we fear that too much relaxation might endanger the civilian 
population. On the contrary~ we feel that the Committee - while 
stating that distinction from the civilian population is a 
condition that both irregular forces and individual combatants must 
fulfil'~ could find a formula limiting the power of the enemy to 
evaluate whether the irregular forces, as a whole~ comply with the 
conditions laid down in paragraph 1 (a). (b) and (c) of the ICRC 
text. On this point the suggestion embodIed in paragraph 2 of 
the Netherlands amendment (CDDH/III/256) to article 42 is a useful 
one. In this context we also consider article 42 bis, as 
proposed by Belgium and other delegations) of great value. Italy. 
with the permission of the States that hav~ submitted amendment 
CDDH/III/260. would like to be added to the list of co--sponsors. 

6. Lastly, some more words on the problem of wars of national 
libe!'ation that has been raised by many delegations. These wars, 
because of the adoption of article 1, paragraph 2 by Committee I 
at the first session, are now regarded as international conflicts 
covered by Protocol I. The consequence is that members of armed 
forces. belonging to the Party that in a war of national 
liberation is fighting against the established Government~ have 
acquired the status of lawful combatants and~ when captured, must 
be treated as prisoners of war. We see no need to mention in 
article 42 armed forces engaged in a war of national liberation 
at the side of the authority fighting against the established 
Government. This problem, of course, might also be brought up in 
relation to the irregular forces of national liberation movements. 
Again, by definition·· the expression :'irregular forces" - or, if it 
is preferred" "resistance movements;; _.. is broad enough to include 
also combatants of national liberation movements not enlisted in a 
regular armed force. However, should reference to national 
liberation movements in article 42 be deemed to be essential. the 
Italian delegation would be open to any suitable solutions which 
might be suggested and on which consensus might be reached. In 
this respect~ paragraph 3 of the Polish amendment (CDDH/III/94) 
might be considered as a useful proposal. 
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S'l'ATEMENT MADE AT THE THIRTY-FIFTH MEETING, 21 MARCH 1975, 

BY MR. JOSEPHI (FEDERAL REPUBLIC OF GERMANY) 

Original: English 

1. My delegation agrees with the ICRC draft of article 42, 
Protocol I, in substance. We can support even more than the text 
itself what is said in the excellent ICRC commentary on this article 
by the ICRC. We share the opinion that some important aspects 
mentioned in the commentary should be included in the text of this 
article. We therefore support in general the amendment proposed by 
the Netherlands delegation (CDDH/III/256) and the similar amendment 
by the United States and United Kingdom delegations (CDDH/III/257). 
My delegation has also carefully considered the amendments proposed 
by Poland (CDDH/III/94), Finland (CDDH/III/95) and Spain 
(CDDH/III/209). My delegation is, however, unable to sup~ort the 
amendment introduced by Norway (CDDHIIIII259). This amendment, in 
our opinion, could lead to confusion rather than to clarification. 
We do not think it advisable to spread over several articles of the 
Protocol conditions under which members of irregular armed forces 
should be accorded prisoner-of-war status if captured. 

2. The amendment of the Democratic Republic of Viet-Nam 
(CDDH/III/253) is not acceptable to my delegation because, if 
adopted 9 there would be no visible distinction between guerrilla 
fighters and the civilian population. This distinction is, how
ever, really essential to ensure the humanitarian p~otection of the 
life. h:alth and property of a civilian. 

3. Concerning a possible paragraph 3 covering members of organized 
liberation movements, as suggested in the foot-note to the ICRC 
draft of article 429 such a paragraph does not now seem necessary 
since Committee I adopted at the first session of the Conference 
a general provision in article 1, paragraph 2 of draft Protocol I. 
To include a special paragraph referring to liberation movements and 
their members later in article 42 might even weaken their position 
within the framework of Protocol I. 

4. Lastly, my delegation wishes to express its support for a new 
article 42 bis (CDDH/III/260) proposed by the delegation of the Arab 
Republic of Egypt and others, which was introduced so ably by the 
representative of Belgium. He would like especially to congra
tulate the United Kingdom representative on his eloquent and 
convincing explanation. Our answer to that brilliant statement is: 
we wish the Federal Republic of Germany to be added as co-sponsor of 
amendment CDDH/III/260. 
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STATErllENT MADE AT THE THIRTY-FIFTH MEETING 3 21 MARCH 1975, 

BY MR. AGUDO (SPAIN) 

Original: Spanish 

1. I shall be very brief. My delegation wishes to co-sponsor 
amendment CDDH/III/260 which proposes the addition of an 
article 42 bis, and asks that its name be included in the list of 
sponsoring countries. 

2. We wish to add that we accept only the original version of 
the amendment since the Spanish version contains 3 among other 
minor errors 

3 
an error in translation. In paragraph 2, after 

the words iithird Convention;; the English (original) version uses 
the word Ii or;'} whereas the Spanish version uses the word lIyll 
signifying an addition which my delegation-cannot accept. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING~ 21 MARCH 1975~ 

BY MR. NGUYEN VAN HUONG (DEMOCRATIC REPUBLIC OF VIET-NAM) 

Original: French 

1. Our delegation would like to comment on amendment CDDH/III/260 
entitled iiProtection of persons taking part in hostilities fi • 

According to that amendment, persons who have committed individual 

breaches of the rules of international law applicable in armed 

conflict will continue to have prisoner-of-war status. 


2. In our opinion prisoner-of-war status cannot be accorded 
indiscriminately to all those who have committed breaches of the 
rules of international law applicable in armed conflict without a 
distinction being made between grave breaches and those that are not 
so serious. 

3. Our Committee should bear in mind the laws which were 
established by tribunals after the Second World War. The case of 
the sentencing of General Yamashita by the United States Supreme 
Court, of Reuter in the Netherlands> and Wagner in Italy are still 
present in our minds. All those judgements were based on the well 
established rules of customary law providing that those who 
seriously violated the laws of war could not claim the benefit of 
those laws. Consequently, according to that jurisprudence, enemy 
military personnel who before their capture committed individual 
breaches known as vJar crimes, that is to say violations of the laws 
and customs of war, or crimes against humanity, as provided in the 
London Agreement of 1945, in the 1949 Geneva Conventions and in the 
present Protocol~ cannot claim prisoner-of-war status. The same 
argument should apply to the use of mercenaries by colonial and 
racist regimes against liberation movements struggling to obtain 
their freedom and their independence from the yoke of colonialism 
and alien domination, as specified in United Nations General 
Assembly resolution 3103 (XXVIII) of 12 December 1973. It is 
understood, of course, that perpetrators of breaches of the laws 
and customs of war that are not considered grave have always the 
right to prisoner-of-war status. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING, 21 MARCH 1975, 

BY MR. ROSAS (FINLAND) 

Original: English 

1. In introducing at the thirty-third meeting (CDDH/III/SR.33), 
amendment CDDH/IIII95 submitted by Finland to article L~2 and 
suggesting a certain enlargement of the category of forces covered 
by it~ I had occasion to indicate that my delegation approaches this 
article with an open mind. While regarding the ICRC draft as 
providing a good basis for our work we think that several of the 
amendments submitted to it should be given careful consideration 
before we are able to proceed to adopt one of the most important 
provisions on the agenda of this Committee. 

2. The first problem which comes to our mind is raised by the 
Polish amendment (CDDH/IIII94)~ as well as the Norwegian amendment 
(CDDH/III/259)~ which relate article 42 not only to the third 
Geneva Convention of 1949 and the question of prisoner-of-war 
status, but also to The Hague Regulations of 1907 and the question 
of legal combatant status. Theoretically speaking, there would not 
seem to be any objections to such an approach. While all persons 
entitled to prisoner-of-war status are not legal combatants (one may 
point~ for example~ at war correspondents or members of merchant 
marine crews) the reverse is true, in other words all legal 
combatants are at the same time entitled to prisoner-of-war status. 
The Polish and Norwegian amendments state this relationship in 
explicit terms, while it is only implicitly contained in the third 
Geneva Convention of 1949. The only objection to the proposal 
contained in these amendments might be that we are here primarily 
concerned with a reaffirmation and development of the four Geneva 
Conventions of 1949, and that explicit references to The Hague 
Regulations of 1899 and 1907 should be avoided. We are not sure~ 
however, whether this argument carries with it any considerable 
merit, and we are in any case prepared to give serious consideration 
to the interesting approach adopted in the Polish and Norwegian 
amendments. 

3. Turning now to the three conditions contained in paragraph 1 (~), 
(£) and (£) of the ICRC draft, I should like first of all to note 
that my delegation attaches great importance to these conditions and 
regards it as indispensable for them all to be respected by armed 
forces, whether these forces are regular or irregular, and whether 
they operate in international or non-international armed conflicts. 
Sub-paragraph (a) concerning a responsible command is} of course, a 
necessary pre-condition for the fulfilment of the other conditions. 

http:CDDH/III/SR.33
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Condition (b) again is indispensable to ensure the protection of the 
civilian population, a fact on which there is no need to dwell at 
length in this connexion. As to condition (c) concerning respect 
for the Conventions and the Additional Protoc~l, it goes without 
saying that all parties to int~rnational armed conflicts who have 
ratified, acceded to or declared their acceptance of these 
instruments are under a legal obligation to comply with them, and 
to make all their armed forces do likewise. 

4. On the other hand, we should bear in mind that in article 42 
we are not dealing primarily with what the parties to conflicts and 
their armed forces should do as such, but more with what they should 
do in order to be entitled to prisoner-of-war status. As we all 
know~ this status does not necessarily imply immunity from 
prosecution. On the contrary, the third Geneva Convention of 1949 
regulates the instigation of judicial proceedings against prisoners 
of war, and also for crimes committed before capture, such as war 
crimes. Thus~ we may well lay down international obligations for 
armed forces entailing individual responsibility for their members 
without these obligations being implicit in article 42 as conditions 
for prisoner-of-war status. 

5. VIe note that the Norwegian amendment (CDDHIIII/259) in 
particular aims at a broadening of the category of persons entitled 
to prisoner-of-war status by maintaining only a modified version of 
paragraph 1 (a) of the ICRC draft, while dropping paragraph 1 (b) 
and (c) as constitutive conditions for this status. Amendment
CDDH/YII/73 3 again, submitted by Madagascar, would leave out 
condition (~») while a~endment CDDH/III/256, submitt~d by the 
Netherlands, refrains from reproducing condition (c) of the ICRC 
draft~ although this amendment at the same time partly transfers 
this condition to paragraph I (~). 

6. Reserving our final position on the question of what specific 
conditions should be fulfilled by the armed forces mentioned in 
article 42 in order that their members might be entitled to 
prisoner~of-war status, we would like to indicate at this stage 
that we have studied the Norwegian amendment in particular with a 
great deal of interest, and we believe that the general approach 
adopted in this amendment should be given careful consideration by 
our Committee. If we, as has been suggested by the delegations of 
Madagascar, the Netherlands and Norway, are to drop or modify some 
of the conditions laid down in the ICRC draft we tend to think that 
paragraph 1 (c) concerning respect for the Conventions and the 
Protocol would be the easiest one to delete, as the obligation 
inherent in this condition would be clear from the mere fact that 
the Party to the conflict in question had ratified, acceded to or 
declared its acceptance of these instruments. The repetition of 
this obligation in article 42 dealing with prisoner-of-war status 
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seems to put the irregulfT forces in an inferior position as compared 
with that of regular forces, since the application of the third 
Geneva. Convention to the latter category of forces is as a general 
rule not dependent on the fact that the regular army as a whole, or 
the State it represents, complies with this Convention. 

7. My third and final point relates to the inclusion of a 
reference to national liberation movements in article 42, as 
suggested in a note to the ICRC draft of that article and in some 
amendments. In the view of my delegation the legal status of wars 
of national liberation is already settled in article 1 of draft 
Protocol I, which makes the whole Protocol, including article 42, 
apply to these wars, and consequently we do not regard it as 
absolutely necessary for a specific reference to these situations to 
be made in article 42. If, however, such a reference is generally 
felt desirable we think that one should distinguish between the 
liberation movement as an authority on the one hand, and its armed 
forces on the other. It may well be that such a movement also 
possesses regular armed ,forces within the meaning of Article 4.A (1) 
of the third Geneva ConVention of 1949, and accordingly it might be 
inappropriate to cover the whole question of the armed forces of 
liberation movements in article 42, provided that this article is 
confined to irregular forces. 

8. There are, of course, several other problems of considerable 
importance relating to draft article 42 and the amendments submitted 
to it to which I have not alluded in this statement. In order not 
to prolong unduly this debate I shall not go into these problems in 
this connexion with the understanding that my delegation may come 
back to them in the Working Group. 

9. Finally~ I wish to indicate that we support the general ,idea 
contained in amendment CDDHIIII/260 relating to a new article 42 bis., 
submitted by the Arab Republic of Egypt and several other delegations, 
but we wish to comment upon the details of this amendment in the 
Working Group. 
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STATEMENT MADE AT THE THIRTY"'FIFTH MEETING J 21 MARCH 1975) 

BY MR. ABADA (ALGERIA) 

Ori~inal: French 

1. Our Committee, in considering article 42, is beginning the 

study of one of the most important articles of draft Protocol I: 

the number of amendments submitted and the lengthy list of 

dele~ations taking part in the debate is a definite proof of that 

faet. 


2. At the present stage; which is more or less an introductory 

one~ since the really decisive debates can take place only in 

the Working Group, the Algerian delegation would like to put 

forward some considerations in order that its approach to the 

problems posed by article 42 may be better known. 


3. For my delegation the study of this article is inseparable 

from the context in which it was drafted and which it is necessary 

to recall. 


4. In the light of the views expressed in 1972 by certain experts 

- in particular those of the third world - at the second session 

of the Conference of Government Experts on the Reaffirmation and 

Development of International Humanitarian Law applicable in Armed 

Conflicts, the ICRC substituted the present version of the article 

entitled 'New category of prisoners of war:' for the -original 

version of article 38 on "Guerrilla fighters;. 


5. That was a concession to those who wished Protocol I to cover 

more fully wars of national liberation and the status of combatants 

in such conflicts. 


6. Our Conference, which adopted at its first session article 1 of 
draft Protocol I with its important paragraph 2, has made it possiblE 
to deal with the question of liberation movements and conflicts from 
a completely different standpoint. 

7. Thus. not only one article but the entire Protocol must cover 
such situations. In this new context, article 42 has to some 
extent been superseded. more exactly it is an inconsistent after
effect of an out-of-date situation. In our opinion its brevity is 
no longer justified by the situation created by the adoption of 
article 1 - namely the principle of equality; in a conflict considered 
as international; between the Parties to a conflict, that is to say~ 
the troops comprising the liberaticn movements and the adverse Party, 
which in most cases is a conventional army. 
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8. The logical consequence of that principle of equality is that a 
captured member of a liberation movement must be considered a 
prisoner of war within the meaning of the third Geneva Convention 
of 1949. Any other approach, for example by stipulating 9 as is 
done in the ICRC text and certain amendments, that the combatant 
member of a liberation movement must fulfil precise conditions in 
order to be accorded prisoner··of-·war status 9 would place that 
comba.tant in an inferior position in la1/.T and practice thus opening 
the way to every breach. 

9. Yesterday (thirty-fourth meeting - CDDH/III/SR.34) the Belgian 
representative rightly emphasized the difficulties which might 
arise in determining whether such conditions had been fulfilled. 

10. At the 1972 Conference of Government Experts, the Algerian 
delegation had pointed out how unrealistic it was to require the 
wearing of a distinctive sign which was visible and recognizable at 
a distance 9 for such requirement did not take into account the 
special nature of guerrilla warfare and the circumstances in which 
a liberation movement began and developed. To retain this 
requirement as a condition of entitlement to prisoner-of-war status 
and to draw the conclusion that in case of the non~observance of 
the conditions a guerrilla fighter would be deprived of that status, 
would be to continue to regard that combatant as a second class 
subjects and that would run counter to the equality which we are 
seeking. 

11. The sanction accompanying such a condition; such as that which 
appears in certain amendments, would place the combatant of a 
liberation movement in an unacceptable position. If that occurs, 
those who introduce that type of sanction should accept as a lawful 
and logical request article 42 ter proposed by the Democratic 
Republic of Viet··Nam, which provides penalties for breaches 
committed by a member of a regular army by depriving him of 
prisoner-of-war status. That would be a sound interpretation of 
the principle of equality" . 

12. In the same order of ideas, my delegation does not like the 

reference to i:irregular forces:', a formula l'1hich is vague and may 

be open to unfavourable interpretations. 


13. It is true that the amendments submitted to our Committee 

reflect different concerns and that many ambiguities still remain, 

as can be seen from the texts submitted and ~s they were proposed 

during the general debate. 


http:CDDH/III/SR.34
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14. As far as we are concerned, we wish it to be clearly understood 
that when we ask for members of liberation movements to be given the 
same status as troops belongin~ to a conventional regular army, it 
is not for the sole reason of giving them an advantage which no one 
can contest. 1~e believe that in establishing such equality we 
shall be supporting in the most correct way the reciprocal 
recognition of3 and respect for; guarantees by the Parties to the 
conflict. 

15. That balance is vital since if it were upsets the humanitarian 

guarantees which the Conference seeks to establish in draft 

Protocol I would be reduced to nothing and a spiral of reciprocal 

violence, pressure and breaches would be triggered off. We would 

then be perpetuatin8 those negative leRal situations which had 

tragically marked the armed conflicts of peoples engaged in the 

struggle for freedom and self-determination. 


16. In the hope of effacing such facts" we invite the Committee_, 

and later on the Working Group; not to lose si~ht of this humanitar

ian consideration. This would enable us to harmonize draft 

Protocol I as a whole with the principle set out in article 1. 

This desire for harmonization has already led us~ thanks to the 

worthy efforts of many delegations, to submit amendment CDDH/I/233 

concerning articles 81) and 88 in Committee 10 


17. I should now like to express our sympathy with the Norwegian 
approach to the problems of article 42 in amendment CDDH/III/259. 
The proposals contained in that ~mendment are worthy of attention. 
Drafting changes are. however, necessarys but they can be taken up 
at a later stage. 

18. The Norwegian amendment to article 42 calls for more precision. 
In our opinion a new article 42 should unequivocally affirm the 
principle of the legal equality of a combatant belonging to a 
conventional regular army and a combatant belonging to a liberation 
movement so far as the third Geneva Convention of 1949 is concerned. 
That proviso alone would enable us to accept article 42 bis 
proposed in document CDDH/III/260. 

19. We also appreciate the analysis made by the Norwegian delegation 
of the conditions laid down in the ICRC draft of article 42, 
paragraph 1) which has made it possible to consider articles 33) 
35, 41 and 42 in the same light~ That was an effort of imagination 
which warrants our attention~ 

20. Lastly, the Algerian dele~ation is pleased to note the interest 
shown by many delegations in this imDortant item of our age da. 
The Algerian deleg~tion is convinced-that in the worthy tra itions 
of Committee III we shall be able to surnount the evident d fficult~ 
ies. 
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STA'rEMENT MADE AT THE THIRTY-FIFTH MEETING, 21 MARCH 1975, 

BY MR. MAHONY (AUSTRALIA) 

Jriginal: English 

1. The Australian delegation intervenes in this debate to record 
the importance my delegation attaches to article 42 and related 
articles of draft Protocol I~ and to recora its views on some of 
the important p~inciple3 tL:l.t emerge. 

2. 'I'he importa~ce of this ar{;ble aEu related articles has already 
been emphasized anc: u~derlineci by the .impo!"'tant proposals that a 
numbe·r of repr2sentati\:es have put fOl"'Kard ar..d by the many 
interventions by varic~c representatives in this debate. 

3. Article 4 nf the thi~d G6~eva Conventi6n of 1949 mentions a 
number of c:ltegories 8f' rC~5c>n;:; \;~10 3 if they fall into the power 
of the enemy, bec('rr..e, prisor..e:::"~-, ci' v;a.r. The purpose of article 
42 is to e~tend this categury of per~ons. 

4. The Australian dcl')~8.tio~ suPPOl'ts in prin~:;'ple the approach 
by the ICRC to article 42 which ~e believe merits a sound basis 
for the. work of tj:~i3 COIT.';1i tJv~;e ~ but there arc a nt',mber of 
modifications all of whic~ h2ve besn mentioned in the proposals 
to which we vTish to (;.:..'a1'1 a'.;ts;lJ.:;5,(,~. 

5. The Australian delebc.ticn p:;:·efer.3 thL phrase ilmembel"'s of 
irregular forces Ii to th-= pLr~.r;c r:mem':Jers of organi~ed resistance 
movements" which appear~ i~ the ICRe text. We b~lieve that the 
words ;;members of irl'egular fcrcea" is a more repr(~sentative way 
of describing t:.e lc.~'iful com"!::>atants this article ha::: in mind. 
Some delegatioris rr.entic)'}(.'C: tl:<lt t!!:Ls article :iOul.G. ap;91y to members 
of natior..al libe:;,~at::'on !.lOV8lJCntc v,i}:) a.re fighting ng~inst colonial 
dominatio~ and alien occu~ation u~d against racist r&gimes in the 
exercise of tneir j:'iS:lt c::' c ~lf-d(";ter!i1inQtion. S:)me have taken 
a contrary vie"i'l. Our "lie',.; that 0::0 of the results of paragraph 2 
of article 1 of dr'aft Protocol ::: \t:culd have been to make members 
of those national liberation move~ents who fall into the power 
of their opponent3 3 y:'isone:;:',""! of tiar as a matter of la\,l quit'e 
independently of 2.rticle 42. It l:"'lY be ~ hO~'le';el"', that national 
liberation movem'2n';s:, 2 Rt J, ..... ,1'.; sor;::~ of them~ do have irregular 
forces as that term ~,:::; u;:.l',D.lly l',!:uer.3too:.1. Ti:~ term "irregular 
forces;l is one of long nt:l::dill'?,; i:1 L1ternational la~'l and my 
delegation would not o0ject to it. In \his connexion we note 
the proposal by Finland (C~DH/IIIj95~.that these forces should be 
called members of organized arm~' l,ni ts. This description would 
also be accepted. 
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6. 'I'he Australian delegation is concerned to ensure that 
article 42 does not in any way limit the protection to be 
afforded to the civilian population, either by the Geneva 
Conventions or by Protocol I or under international law. This 
leads us to support in principle conditions such as those set o~t 
in ?aragraph 1 Cal, (b) and (c) of article 42 but not necessarily 
in the present terms of those-sub-paragraphs. We believe it to 
be important that the irregular forces to which the article refers 
should be organized and commanded by a person responsible for the 
conduct of those forces of conflict. 

7. We believe that the irregular forces should be distinguishable 
from the civilian population in military operations. We are not 
committed to any particular method of distinction. At this stage 
we do not offer any comment about the point of time when the 
forces should identify themselves. We shall pursue this further 
in the Working Group. Unless satisfactory safeguards are 
established the civilian population will be in peril. 

8. We also believe that the irregular forces j by whatever name, 

should be required as a matter of law to conduct operations in 

accordance with the laws of war, and we think that respect for 

the law of war should be maintained. 


9. Some representatives have referred to the requirement that the 
irregular forces should have an internal disciplinary system. We 
agree with this proposition and this leads us to say that we think 
there is much merit in the proposition that this article should be 
considered with articles 35 5 41 and 65. 

10. Without traversing the details in this debate my delegation 
supports in principle the propositions set out in amendment 
CDDH/III/260 proposed by the Arab Republic of Egypt and others; 
we think that the propositions set out therein are useful and 
deserve our careful ~on3ideration. 

11. During this debate there have been a number of references to 
the treatment of mercenaries. We are uncertain of what represent
atives have in mind on this matter and we would prefer to discuss 
the legal principles raised by this question after we have seen 
what proposals) if any, are put forward. 

12. The Australian delegation looks forward to working with other 
delegations in the Working Group on the principles raised by this 
article. 
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STA'I'EMENT MADE AT THE THIRTY-FIFTH MEETING, 2::' MARCH 1975, 

BY MR. IIJIMA (JAPAN) 

Original: English 

1. Two great world wars in the past and many other armed conflicts 
that have unfortunately occurred since then tell us of the 
importance of humanitarian law. particularly as concerns the ques
tion of prisoners of war. The Japanese delegation appreciates 
article 42 drafted by the ICRC; it is certainly the product of a 
careful study of painful but significant experiences in the recent 
past, and we regard it as a good basis for further discussion of 
the question of a new category of prisoner of war. With this basic 
attitude, I should like to make a few comments as follows. 

2. First, paragraph 1 of article 42 of the ICRC draft refers only 
to resistance movements. I do not think that is enough. 
Theoretically speaking it would be possible to distinguish militia 
and volunteer-corps from resistance movements and to lay down 
different conditions for the treatment of prisoners of war but, in 
practice, the methods and means of warfare which militia, volunteer 
corps and resistance movements follow resemble each other in most 
cases. Moreover, there may be other combat groups than those 
mentioned above ~ho also follow similar methods and means of war. 
We should therefore like to suggest that provision be made in 
article 42, for the inclusion of othe~ groups or forces of a similar 
nature to resistance movements. For this reason, we support the 
proposals made respectively by the United Kingdom and the United 
States delegations (CDDH/III/257) and by the Netherlands delegation 
(CDDH/III/256). 

3. Second, we believe that the conditions laid down for according 
prisoner-of-war status to the members of i~regular forces should be 
provided on the basis of the following considerations: 

(~) characteristics of methods followed; 

(£) full realization of the protection of civilian population; 

(~) ensuring the fair conduct of combats. 

For this reason we subscribe to the principles laid down by the IeRC 
draft in paragraph 1 (a), (b) and (c) of article 42. However, my 
delegation believes that paragraph 1 (£) should be formulated in 
more specific terms. 
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4. No one would question the fact that in order to ensure protec

tion of the civilian population it is imperative to make a clear 

distinction b.etween combatants and civilians. This principle of 
distinction between combatants and civilians constitutes one of the 
most fundamental bases for the protection of the civilian population. 

5. The question is how to put this important principle into 

effect so that the civilian population is fully protected. It is 

therefore not enough merely to lay down this principle - it is 

necessary to provide some standard means of distinction in concrete 

terms. 


6. In saying this I should like to make it clear that my delega
tion has no intention of denying the significance of guerrilla 
warfare often adopted by irregular forces in modera times. 

7. As regards the means of distinguishing combatants from the 
civilian population 3 we believe that Article 4. A (2)~ (b) and (c) 
of the third Geneva Convention of 1949 already provides appropriate 
examples. We feel, however, that of the two means of distinction 
mentioned either of them is sufficient. We also feel that the 
means of distinction should not be limited to those mentioned and 
that there should be other effective means of distinction. 

8. For this reason my delegation supports the amendments submitted, 
respectively by the United States and United Kingdom delegations 
(CDDH/III/257) and by that of the Netherlands (CDDH/III/2~6). 

9. Lastly~ we also share the concern of those rep~esentatives who 
have stated that, however unfortunate it may be, disputes and doubt 
will unavoidably occur in the course of the application of 
article 42. To deal with such cases it would be necessary to have 
a provision covering the protection of those who participate in 
hostilities. For this reason we support the joint proposal by the 
twelve Powers (CDDH/III/260). 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING~ 21 MARCH 1975, 

BY MR. JANG (DEMOCRATIC PEOPLE'S REPUBLIC OF KOREA) 

Original: French 

1. Our delegation has certain problems in connexion with article 
42. 

2. First, we consider that all those fighting against imperialism~ 
colonialism and racism should, if captured 3 be treated as prisoners 
of war. It is accordingly very important that articie 42 should 
provide for the pr~tection of members of national liberation 
movements. In their struggle against foreign occupation j 
colonialism and racism they should have the same rights as 
combatants members of regular forces. That fact should be borne 
in mind when drafting article 42. 

3. Second, it should be clearly stated that those who have 

committed crimes against peace, war crimes and crimes against 

humanity should not be treated as prisoners of war. That was 

a condition laid down in the 1949 Geneva Conventions and in the 

present Protocol. The principles of international law and the 

decisions of a recognized international military tribunal must 

be applied justlY. We consider that crimes against peace, war 

crimes and crimes against humanity should be judged in accordance 

with the laws of the Detaining Power. 


4. Third, the employment of prisoners of war in the performance 

of humiliating tasks and their barbarous 'slau~htershould be 

prohibited. 


5. We are well aware of the abominable way in which the imperialist 
aggressors have treated prisoners of war. They have not treated 
them in accordance with the Geneva Conventions but have killed them 
by means of torture .• bea,ting:s ~ toxic grenades s burial alive and 
burning because such prisoners failed to agree not to be repatriated. 
They have killed the wives of prisoners by the most cruel means 
after having violated them. They have killed them even as they 
would a mad dog. This is an example of the cruelty shown by the 
American imperialists against our prisoners during the last Korean 
War. 
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s'rATEMENT MADE AT THE THIR'l'~·'FIFTH MEETING.> 21 HARCH 1975 ~ 

BY MR. DIXIT (INDIA) 

Original: English 

1. Article 42 is an important article of draft Protocol I which 

is applicable in international armed conflicts. This article 

extends protection to a new category of prisoner of war who would 

also be entitled to the protection of the Geneva Conventions and 

of Protocol I, provided they fulfilled the conditions laid down 

in paragraph I bf this article. We generally agree with the 

principles contained in this article. In this connexion; my 

delegation is of the view that the proposed paragraph 3 in the 

ICEC draft should also form an integral part of this article as 

the scope of article I of draft Protocol I has been redefined so 

as to include armed conflicts carried out by national liberation 

movements. But the language of this pa~agraph must conform to 

that used in article 1. 


2. The problem of affording reasonable protection to members of 

groups that do not constitute the armed forces of a State is one 

of the intractable fields of humanitarian law. There are two 

considerations that influence our thinking in this connexion: 

first, if the Geneva Conventions and this Protocol do not cover 

such situations~ a sizable area remains uncovered and unprotected. 

Second, the degree of violence used by persons participating in 

underground struggles is likely to be in a reverse ratio to the 

protection guaranteed to them in the event of capture. Such 

persons generally become desperate and cruel, since no protection 

is available to them in the event of their capture. Cruelty thus 

becomes a spiral spreading the area of suffering. 


3. A distinction may be drawn between "prisoner of war status" 
and the ;iprisoner of war treatment; . In vievV' of the peculiar 
nature of the organizations to which these individuals belong, I 
wonder whether it would not be better to give them prisoner-·of~war 
treatment in order to facilitate their ea~ly release. These 
persons do not necessarily have to wait until the end of hostilities 
for their release. 

4. We are generally in agreement with the conditions laid down in 
paragraph I (a) and (c) which must be fulfilled by the organization 
concerned. However,-we wonder whether the condition contained in 
paragraph 1 (b) could not be made more specific in order to 
facilitate a distinction being made betw~en civilians and these 
combatants. However, we will not insist on this if that is the 
wish of a large majority of the representatives. 
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5. In view of the nature of the conflict, my delegation is of the 

view that the provision should be limited to a situation where the 

Detaining Power has occupied a territory in course of an inter~ 


national armed conflict. 


6. I shall not take up the valuable time of this Committee by 
discussing each and every amendment in detail. Our attitude to 
the various amendments will be f,uided by the above considerations, 
but we wish to offer some general comments. We are opposed to 
the term \members of irregular forces:7 as we do not know what it 
means. This term is vague and ambiguous. Perhaps it has been 
invented to cover mercenaries to which we are totally opposed. 
Similarly, we fail to understand the purpose and meaning of 
amendment CDDH/IlI/260. It blurs the distinction between a 
civilian and a combatant. The person we are trying to protect 
is an individual who is a member of an organization and not just 
any individual. The lCRe Commentary itself points out that. the 
condition of belonging to a Party to the conflict, which is borrowed 
from Article 4. A (2) of the third Geneva Convention of 1949, is 
essential to the interplay of international responsibility, for 
the fact alone of belonging to a Party to the conflict creates 
the link whereby a subject of international law can be held 
internationally responsible for the actions of members of 
resistance or liber~tion movements. Failing that, such actions 
involve at best the individual responsibility of the authors. 
As a matter of fact, mercenaries are the creators or perpetrators 
of wars and mus t, be dealt with as war criminals. Any individual;; 
whether he is a mercenary or otherwise, will be subject to the law 
of the Detaining Power; but if he belongs to an organization and 
takes part in hostilities, he is then protected under the present 
article 42. 

7. We support amendment CDDH/III/253 submitted by the Democratic 
Republic of Viet-Name 

8. Having said the above, my delegation wishes to emphasize that 
in a spirit of co-operation and constructive contribution, we 
would be open to suggestions which help to make our task successful, 
bearing in mind the realities of life. 
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STATEr1ENT MADE AT THE THIRTY··FIFTH fv'!EETING" 21 MARCH 1975 ~ 

BY MR. AJAYI (NIGERIA) 

Original: English 

1. I thank the Chairman fo:~ g:L'anting my delegation an opportunity 

to add its own voice to many others to wh~ch ~e have listened 

during the seemingly long debate on this very important article 

of draft Protocol I. 


2. My delegation regards the proposal made by the delegation of 
Madagascar in document CDDH/III/73 as a big improvement on the 
ICRe's draft which; in our humble and sincere opinion is first: 
incomplete as it fails to take into aCCOtlnt the fact of the 
existence of national liberation movements. Second, i'e imposes 
what we regard as an unrealistic condition in paragraph 1 (b) 
where it e;Cpects national liberation movements to distinguish 
theMselves from the civ:lian population in their military operations. 
This condition is unrealistic in our view because it is not always 
possible for such movements Nho operate in handicapped conditions 
against well-equipped and sophisticated colonial masters and racist 
r~gimes~ to comply with such'a condition. 

3. It is, therefore" unrealistic and tantamount to demanding too 
much of the national liberation movements to expect them in the 
circumstances to comply with the ICRC:s condition in paragraph I 
(~) of its draft. 

4. This is why our delegation favours and prefers paragraph 2 of 
the amendment of the delegation of Madagascar which has reduced the 
ICRC's conditions from t~ree to two by deleting paragraph 1 (b) of 
the ICRC's draft. 

5. We have found paragraph 1 of Madagascar's amendment very ample 
and unequivocal in its ~ordlng. We reg~rd it as unequivocal 
because it sets out clearly new categories of prisoners of war in 
two sub-paragraphs: (a) and (b) where the former refers to 
iJmembers of organized Y;-esistance mcvemen'cs" while sub"paragraph (b) 
refers to ;imembers of o:c>ganized national liberation movements ,; . 
We regard this simple classification as very helpful because inter
pretation of one category may not necessarily include the other 
category of prisoner of war. Consequently, my delegation prefers 
paragraph 1 of Madagascar's draft to paragraph I of the original 
ICRC draft. 
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6. Paragraph 1 of the amendment proposed by the delegation of the 
Netherlands (CDDH/III/256) fails to satisfy us in its magnanimous 
attempt to widen the scope of the provisions relating to the new 
category of prisoners of war by the use of the phrase l;members of 
irregular forces il 3 because in our opinion the word "irregular;; 
is capable of too-wide an interpretation which we think will be 
injurious to the scope of this provision. 

7. With regard to paragraph 2, submitted by the representative of 
Norway, my delegation does not know who are the "combatants;' to 
which reference is made. We only hope that the word \;combatants;; 
here does not refer to the notorious international gangsters 
usually called mercenaries because, if they are the ones expected 
to benefit under the provision) my delegation will not agree c. not 
even in the name of humanity·· to such a proposal intended to give 
these notorious villains protection. We regard them as opportunist 
criminals who should not be given any protection whatsoever. 

8. It is for the same reasons that my delegation finds it very 
diffieult to go along with other proposals which try, in the name 
of humanity~ to grant these infidels status quo and protection in 
this humanitarian legal document. We, as one of the countries 
that have been victims of the mercenaries' dirty and inhuman 
activities, know for certain that they deserve no status quo and 
no protection in a document such as the one we are now considering. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING~ 21 NARCH 1975, 

BY MR. NAVEGA (PORTUGAL) 

Original: French 

1. In order to comply with the Chairmants appeal I shall be very 
brief. The importance of article 42 has been emphasized many times 
in this Cornrnittee~ both by the iCRC representative in introducing 
the article and by delegations who have expressed their points of 
view. 

2. The large number of arnercdments submitted by the various 

delegations aimed at making a positive contribution to the work 

before us reflect the interest taken by those delegations in the 

problem of prisoners of war. 


3. The protection of combatants captured by the enemy and. of all 

persons taking part in armed conflicts is one of the objectives of 

humanitarian law. The thil'd Geneva Convention of 1949 clearly 

reflects the desire to guarantee protection to combatants. Draft 

Protocol I refers to that protection, taking into account the new 

situations which have arisen since 1949. 


4. The ICRC text and the ru.lendments submitted constitute a sound 
basis for the discussion of the article in our Working Group. The 
divergent points of view expressed by various deleg~tions on certain 
aspects connected with the granting of prisoner-of-war status shows 
the complexity of the problem, but it will perhaps be possible to 
overcome the difficulties which arise. 

5. In the statements concerning article 42 reference has been made 

to the struggle by the peoples of Africa for independence and for 

their right to protection under.~umanitarian law. 


6. The right of the African peoples to self-determination is a 
fundamental principle recognized by the Portuguese Government and 
which it is putting into effect. The decolonization of Portuguese 
territories, which is in process of being completed, is proof of 
that fact. 

7. The rules of humanitarian Im·i which ~he Conference is in process 
of drafting should reflect the desire to extend to the peoples of all 
continents more effective protection in case of armed conflicts. 

8. The considerations which I have just mentioned clearly show the 
importance attached by the Portuguese Government to the problems of 
humanitarian law and their appropriate solution. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING~ 21 MARCH 1975~ 

BY MR. SAMAD (AFGHANISTAN) 

Original: French 

1. As requested by the Chairman j I shall try to be brief. 

2. The delegation of the Republic of Afghanistan notes with 
satisfaction that the text of article 42 of draft Protocol I 
prepared by the International Committee of the Red Cross constitutes 
a goo~ basis for discussion and work concerning this new category of 
prisoner of war which is the subject of our study of article 42. 

3. Paragraphs I and 2 of that article as drafted satisfy our 
aelegation. Paragraph 3~ which appears in a foot-note to 
article 423 should be included in the text .of article 42. It will 
emphasize the humanitarian nature of the article and define more 
specifically the new category of prisoner of war whose status we 
are discussing. 

4. My country~ one of the first States to fight for independence 
and freedom from foreign domination 3 has always promised to extend 
its moral support and sympathy to all peoples struggling to free 
themselves from colonialism or foreign domination~ and to those who 
are still strugg~ing for their right to self-determination and 
independence. It is with great pleasure that we note that a large 
number of those who were struggling for the right to self
aetermination have obtained their lawful rights. But we note with 
regret that there are still people deprived of their lawful right 
to self-determination. It is for that reason that armed conflicts 
are still taking place against colonial and foreign domination and 
for the right of people to self-determination,and any of those 
fighters taken prisoner are not covered by prisoner-of-war status. 

5. It is therefore opportune for this assembly~ in the light of 
all that has been said in the various proposals made~ to support 
and grant to the new category of prisoner of war the lawful right 
covered by the legal provisions of article 42. 
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STATEMENT MADE AT THE THIRTY-FIFTH MEETING) 21 MARCH 1975, 

BY MR. SABEL (ISRAEL) 

Original: English 

1. The distinction to be made between lawful combatants and 
unlawful combatants lies at the very roots of humanitarian law in 
armed conflicts and is the legal and practical basis upon which the 
status of prisoner of war is conferred or denied. 

2. The status of prisoner of war, as defined in the Geneva 
Conventions of 1949, is perhaps one of the greatest achievements of 
international law. By granting such status to an adversary a 
State knowingly and willingly renounces its right to prosecute or 
punish that adversary for acts of lawful combat he may have 
committed which otherwise would be regarded as criminal offences. 
That combatant may have planned and participated in actions that 
killed and maimed scores of members of the armed forces of the 
Detaining Power, yet that Detaining Power agrees not to puniSh the 
perpetrator. What is granted is in fact a form of complete 
inviolability from prosecution for acts of violence committed 
against military objects and members of the armed forces of the 
Detaining Power. 

3. Such inviolability is in addition to other important 

humanitarian privileges granted. 


4. The question which every State must ask itself is to whom is 
it willing to grant such inviolability? Are States willing to 
grant such inviolability to any and every person committing 
organized acts of violence against its armed forces, knowing that 
the granting of such privileges might well be at the expense of its 
own civilian population? States have agreed mutually to grant 
such status to members of the armed forces of other States with 
which they are in conflict. Beyond that, and beyond the provisions 
of Article 4 of the third Geneva Convention of 1949, any person or 
groups claiming to be entitled to such status with the immunity it 
entails must satisfy the State requirement that they come completely 
within the gambit of humanitarian lmv. It must be verified that 
the form of armed violence such persons commit ensures the vital 
distinction between civilians and non~combatants; that they are 
organized in such a way that they are capable of complying with 
humanitarian law and are willing to comply and do comply with these 
rules in practice; that they knowingly take upon themselves the 
risk that all lawful combatants take of clearly distinguishing 
themselves from civilians by carrying their arms openly or wearing 
distinctive signs. For it is only by such distinction that the 
civilian population can hope to be protected. Where this distinc
tion is blurred the civilians may be the ones to suffer. 
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5. The question must arise as to what are the targets of such 
person or persons claiming the high privilege of lawful combatancy. 
If such person or persons act as a matter of system and practice in 
contravention of the laws of war by aiming their attacks against 
civilians or civilian objects are they still entitled to lawful 
inviolability and privileges subject only to possible prosecution 
as war criminals? Is it proposed that a group of individuals 
whose method of warfare is aimed specifically and maliciously at 
women and children should i.:le granted the status of privileged and 
lawful combatants? Such a step would eliminate the basic and 
elementary distinction between lawful combatants and those who are 
not. 

6. It must be reiterated that what is involved are not the basic 
humanitarian rights and safeguards for such are 3 and should be 3 

granted to all. irrespective of the crime of which they may be 
accused. The question is one of the granting of the valued and 
privileged status of lawful combatants with the inviolability it 
entails. 

7. It is essential that there exist this barrier between the 
rights of all persons committing acts of violence and the rights of 
lawful combatants 3 and that any person who is not a member of the 
armed forces and who wishes to enjoy the latter's rights must9 by 
his actions and behaviour~ cross that barrier by showing the 
credentials of a lawful combatant j and by showing that he and his 
group comply with the laws of war j and distinguish themselves from 
civilians by carrying their arms openly or other such method. 
Their political aims~ objectives and declarations cannot by them
selves be sufficient to grant their individual members the 
inviolability to which we have referred unless they. themselves 3 by 
their actions have manifestly brought themselves within the 
compass of the laws of war. 

8. In this Committee we have carefully and painstakingly drafted 
regulations forbidding any form of attack or terror against 
civilians or civilian objects. It would be strange j indeed 3 if at 
the same time we decided to grant privileged status to groups who 
may decide to devote their energies almost exclusively against 
those same citizens and civilian objects. 

9. The three basic requirements - organization 3 carrying arms 
openly and complying with the laws of war - are three essential 
requirements for the granting of such privileges and inviolability 
to irregular forces belonging to a party, and we believe that any 
watering-down of these requirements will do irreparable damage to 
humanitarian law. 
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STATErilEnT MADE AT rrHE THIRTY· SIXTH MEETING j 24 MARCH 1975 ~ 

BY MR. GIRARD (FRANCE) 

Original; French 

1. Article 42 raises a problem for my delegation on which I must 

make a statement not in the Workin~ Group but in the Committee. 


2. Article 42 speaks of organized resistance movements and when 

it is a question of what the Protocol refers to as i'members of 

renistance movements' places the accent always on :organization" 

and 'responsible command". 


3. This is a question of terminology which must be clarified. 

The term ;;members of resistance movements·~ covers many different 

categories of movement. First., there are the members of organized 

resistance movements who distinguish themselves from the civilian 

population. They are what is known in Latin America as . 

"guerrilleros;; and are called "partisans I. in other countries, and 

are what 11e called during the last war ::partisans: and members of 

the resistance movements of the "maquis". That category of 

resistance movement is forMally protected by article 42. But 

there is another category which interests us greatl~namely the 

underground fighters. They are organized into ;'networks. but 

their characteristic is that precisely nothing distinguishes them 

and must not distinp-uish them from the civilian population. 


4. Article 2 of The Hague Regulations of 1907 which refers to a 
mass levy, recognizes that the people of a territory have the right 
to take up arms to resist the invadinf troops. The recognition 
of the legitimacy of that reaction by the whole population devoted 
to their independence and freedom has never ~one so far as to 
recognize that such a basic reaction by individual patriots might 
occur during occupation by enemy forces. Why? 

5. I know that the cases I mention do not occur in all countries 
thank Heavens! But those who have known them ., Belgium, France. 
Norway, the Netherlands and Yugoslavia) to mention only the countries 
in my area j remember them reverently. They have immortalized in 
marble the names of those civilians who died without ever divulging 
the slightest information about their network and who embodied the 
very soul of their nation. The ashes of those underground fighters 
have been placed by their countries in their Pantheons. 

6. I do not think that man's sense of honour has changed over the 
centuries. Some centuries a~o) the Sultan Saladin seeing that his 
adversary. Richard the Lionhearted~had had his horse killed under 
him and was fighting on footo sent him one of his horses. I am 
sure that time has not corroded that nobilitv of heart - that 
chivalrous respect for the adversary. 
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7. We cannot disregard the resistance fighter and I speak of inter
State conflicts - the civilian who refuses to agree to the 
occupation of his country by a foreign army - by approving an 
article 42 which would exclude such resistance fighters and place 
them outside the law. 

8. The representative of Norway has appreciated that problem. He 
has serious reasonS for paying attention to it and I can but 
support the wording he has outlined for the purpose of broadening 
the basic guarantees offered by the Geneva Conventions. 

9. I do not know whether it will be possible to go still further 
and accord~ if not the status, then at least the treatment of 
prisoner of war to those whom we call properly speakingiresistance 
fighters i ; and who) once they are captured 3 find honour in silence. 

10. I do not wish to complicate the work of the Committee. We 
have studied with interest the statements of the representatives 
of Belgium who know very well what they are talking about, and who 
have urged that when captured these underground fighters should 
benefit from all the guarantees of appropriate legal procedure 
and not risk) according to Mr. de Breucker's happy formula j finding 
themselves exposed to the finger of destiny. 

11. I do not doubt that such a solution can be found. In any 
case~ our delegation could not support a formula which would hand 
over these defen~eless resistance fighters to the firing squad. 
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STATEMENT MADE AT THE TH:r;RTY·"SIXTH MEETING ~ 2}~ ~1ARCH 1975 ~ 

BY MR. KUSS~hCH (AUS~RIA) 

Original: French 

1. The Austrian delegation has fol~owed with great attention the 
general discussion on article 42 of draft ?rot)col I ~hich introduces 
a new category of prisoner of war. Apart f~om the ICRC draft in 
that connexion we have also B~udied wit~ great interest the various 
amendments to that draf~; 3ui:>nd-:.;ted by P.. numb,,:;:' of delegations. In 
order not to take up the time of the Committee we shall limit 
ourE,elves at p~esent to ge,1er2.1 comme<1ts while reserving the right 
to spe~k lat~r and to submit proposals at the appropriate time in 
the Working Group. 

2. My delegation attache:: great importance to the protect'ion of 
the armed groups and their members to which referei1~e is made in 
article 42. We a~e conscious of the relevance of that problem 
especially in the light of the political develcpnents of the past 
twenty-five years in certain areas of the world 1 constituting the 
historic process of decolonization. We are of the opinioD J howeve~, 
that the method of combat usualJ.y called ;: gile:{'rilla \'iarfare:' is not 
restricted eithe~ to the ccm"!::Jats mentioned in al,ticle 1., paragraph 
2 of draft Protocol I or to ~ivil war, rather it is 2. very seneral 
method of combat \<ihich has been used many times in the past ill inter-
State conflicts and which will lose none of its ~ignificante in the 
future, not even when the transitional era of Gecolonization is over. 
The experience of the last decades has shown us, and military experts 
moreover agree: that guerrilla warfare may become$ among others, the 
most suita1Jle metbod of comb2.t fOl' sm21l armiE-.3 in their strL!ggle 

against adversaries of far ~reater strength. ~h~ great advantage 

of this method of combat i~the considerable chance'of seriously 

jeopardizing military successes achieved during ~pen c '!1flict on 

the battlefield. 


3. The Austrian delegation ~herefore shares the opiri5,on of the 
delegation of F~nland that the mention of wars of national liberation 
in article 1, paragraph 2 of draft Protoco~ I i~ su~ficient to ensure 
the application of all provisions of ?rotocol I, including article 
42, to such armed conflicts. Consequently, the inclusion of a 
reference to wars of national liba~ation in article 42~ as proposed 
by the ICRC, no longer seems,peqessary. On the one hand it is 
conceivable that a national libel'ation movement may have a regular 
army using traditional means of combat and, on the other) it would 
be preferable to avoid givin~ the impression that the scope of 
article 42 is more or less restricted to wars of national liberation. 
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4. In glancing at the wording of article 42 as proposed by the 
ICRC, we would prefer the words i;organized resistance movements'; 
in paragraphs 1 and' 2 to be replaced by the words "organized armed 
groups", first because we are interested here in armed forces or 
groups rather than in movements from which they derive the law
fulness of their struggle, and also because it seems to us that 
the expression ':resistance movements;1 restricts the scope of the 
article in a way which is neither necessary nor indeed desirable. 

5. With regard to the conditions to be fulfilled, my delegation 
would prefer to speak of "combat operations" rather than "'military 
operations';, since such operations are not always military in the 
traditional sense of the term, and then to add words similar to 
those used in amendment CDDH/III/257; paragraph 1 (b) which reads 
as follows: "by carrying arms openly or by a disti~ctive ~ign 
recognizable at a distance or by any other equally effective 
means ... l''. 

6. The Austrian delegation wishes to emphasize that one of our 
concerns must always be the clear and incontestable distincti6n 
between civilian persons not taking part in hostilities and other 
persons, even if that distinction is limited to the actual time 
when the fighting in question is taking place. We share in that 
connexion the concern of the Swedish delegation that there should 
be a precise definition of the beginning and the end of the period 
during which it is compulsory to make such a distinction. The 
Working Group should find a satisfactory solution to that question 
which would guarantee the complete protection of the civilian 
population. 

7. Referring to the condition set out in paragraph I (c), my 
delegation considers that it is advisable to use the wording of 
Article 4.A (2) (d) of the third Geneva Convention of 1949 which 
refers in more ge~eral terms to lithe laws and customs of war'1. 
My delegation sees no imperative reason for not mentioning The 
Hague law here. The text proposed in that connexion in amendment 
CDDH/III/257 would also be acceptable to my delegation. 

8. We are of the opinion that the text of article 42 as proposed 
by the ICRC is an excellent startin~ point for discussions in the 
Working Group. It could be further improved and, indeed, the 
amendments submitted to it contain a number of good ideas. It is 
impossible to go into details here. I wish only to mention that 
I congratulate in particular the co"sponeorB of amendment 
CDDH/III/260 which proposes an article LI2 bis. Although my 
delegation can support the ideas behind that ame~dment) it thinks 
that paragraph 1 of that'draft article should be based on Article 5 
of the third Geneva Convention of 1949. 
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9. As regards the distinction to be made between regular forces 
and irregular forces as proposed in some amendments~ my delegation 
supports those delegations which have expressed reservations in 
that connexion. We also think that the adj ective ;/irregular'; has 
a p,ejorative meaning which should be avoided in that context. 

10. Lastly, the Austrian delegation wishes once more to emphasise 
its interest in article 42 and its readiness to co··operate 
actively in the Working Group in order to assist in improving the 
text of this important provision. 
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STATEMENT MADE AT THE THIRTY-SIXTH MEETING, 24 MARCH 1975, 

BY MR. ZAFERA (MADAGASCAR) 

Original: French 

I. The series of amendments submitted and the number of speakers 
clearly shows -that the Committee is at present considering one of 

the most important articles of draft Protocol I. 


2. Madagascar is among the countries that have submitted amend
ments and, at the present stage of the discussions. ahd in the 
light of the statements made since last Wednesday~ my delegation 
wishes to clarify its amendment and to express its opinion on other 
amendments before the Committee. 

3. The Malagasy amendment to article 42 (CDDH/III/73), as was 
emphasized by the ICRC representative at the time he introduced the 
article~ differs from the ICRC text in that it omits the condition 
mentioned in paragraph 1 (b). The serious reasons for this 
omission have already been-mentioned by several delegations, among 
them the delegation of the Democratic Republic of Viet-Nam. 
Peoples struggling for their freedom and self-determination are in 
a permanent state of war against the colonial Powers~ foreign 
domination and racist regimes. It is not an army in the tradi
tional sense of that term~ but a people's conscience that is engaged 
in the struggle. 

4. The retention by my delegation of conditions 1 (a) and (c) set 
out in the ICRC draft, especially condition 1 (a), should not: 
however, lead to an interpretation different from that which we have 
given it. Our amendment mentions in paragraph 1 the persons who 
should enjoy prisoner-of-war status, and it is obvious that 
according to our delegation any person and any movement not 
included~ mercenaries among others, are to be excluded from the 
scope of article 42. My country condemns the criminal acts of 
mercenaries and considers that they should not be given the same 
status as members of national liberation and resistance movements, 
and in any case should not be accorded prisoner-of-war status. 

5. My delegation wishes to clarify its amendment in order to 
remove any ambiguity. 

6. The arguments in favour of the deletion of the condition in 
paragraph 1 (b) of the ICRC draft, mentioned earlier) although 
widely shared-by many delegations, do not seem to have been accepted 
by the sponsors of certain amendments. Among those amendments 
documents CDDH/III/256 and CDDH/III/257 should be mentioned which) 
apart from the vagueness of the expression ilirregular forces 1Y 

, of 
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which my delegation neither understands the meaning nor the exact 
scope~ and which is open to a series of interpretations 3 retain the 
unrealistic condition of the wearing of a distinctive sign and the 
carrying of arms openlY3 the violation of which would 3 moreover 3 

entail the forfeiture of prisoner-of-war status. The aims of 
these amendments are not shared by my delegation because they seem 
to us to be contrary to article 1, paragraph 2 of draft Protocol 13 
adopted by Committee I last year~ and appear to encourage a certain 
category of criminals to the detriment of members of national 
liberation movements. 

7. For the same reasons my delegation reserves its position with 
regard to amendment CDDH/II1/95. 

8. Another amendment (CDDHIIIII209) excludes national liberation 
movements and reintroduces not only the condition we denounced 
earlier 3 but an idea which appears inadequate to us - the idea of 
effective territorial jurisdiction. On the other hand~ a·certain 
method of approach concerning the problems posed by article 42 
adcpted by some delegations 3 among them those of Norway and the 
Democratic Republic of Viet-Nam~ seems to us to be a better one 3 

since generally speaking it meets the concern of my delegation. 

9. Referring to the amendments suggesting new articles 42 bis and 
42 ter 3 my delegation reserves its right to state its point of view 
in detail later on the drafts which have been submitted j but it 
would like forthwith to indicate that it does not find the wording 
of certain amendments satisfactorY3 for example amendment 
CDDH/III/260. On the other hand we express a cert~in amount of 
support for amendment CDDH/III/254 and Corr.l~ which seems to us to 
be a useful addition to article 42. 

10. My delegation wishes to thank those countries which have 
expressed support for its amendment and also the South West African 
People's Organization which has become a co-sponsor. 
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STATEMENT MADE AT THE THIR'rY-SIXTH MEETING) 24 MARCH 1975, 

BY MR. LONGVA (NORWAY) 

Original: English 

1. M:f delegation !18.9 follol':eG with the utmost attention the 
introductions of the various aPlerJdments to th~ ICRC draft and the 
general debate on article 42. It is the pu~pose of the present 
intervention to make some further observations of a ~eneral nature, 
to comment upon some of the p~oposals submitted by other delegations 
and to answer so~e of the questions relating to our own proposals 
which have been put forwal~d dUl'ing the general debate. 

2. My delegation ghares the view expressed by the representative 
of Algeria that the adoption at the first session of our Conference 
by Cornmittee I of ne,'1 article 1 of draft Protocol I, has created a 
new situation~ and that beth article 42 as contained in the IeRC 
draft~ and many of the amendments thereto submitted prior to the 
adoption of article l~ have therefore to a large extent been over
taken by events. In the present situation we are, therefore, not 
convinced that article 42 as contained in the ICRC draft provides 
the most adequate basis for discussion of the important problems it 
purports to regulate. 

3. An important af~pect of the tank ahead of us) as we conceive it, 
is to find an adequate reflection in article 42 of the adoption of 
the new article 1. This task can only be seen in the broader 
context of draftin~ a consistent {nternational instrument where the 
adoption of the new article 1 is taken fully into ~ccount. In this 
respect I should like to join the United Kinguom and Algerian 
representatives in drawing the attention of this Committee to the 
amendments to articles 84 and 88 submitted to Committee I by thirty 
delegations and contained in do~ument CDDH/I/233. Althou~h these 
amendments have not yet been discussed in Comrr.ittee I, we do not 
hesitate to join the United Xin~d~n ~epresentative in describing 
them as conSensus texts. 

4. If I havG put so ml~ch emphasis on articles i and 84, it is 
because, in the view of my delegation, these two articles provide 
the framework within Wllich the problems ~aised in article 42 must be 
discussed. We also venture to submit that certain elements 
contained in some of the amendments before us, as well as certain 
questions raised in the general debate, have already been solved in 
the new article 3. and in the above-mentioned amendments to articles 
84 and 88. To reopen these questions in the context of article 
42 can only create confusion, a confusion which may easily prove to 
be counter-productive as far as article 1 is concerned. 
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5. I should like to recall that Norway voted in favour of the new 
article 1 and that "'.'Ie a:re cO-Spo:1sor:i_ng the above-mentioned amend
ments to artj cl"2S 811 and 88. 

6. We re~ard our proposals r.!lating to artilles 33, 35, 41 and 42 
a::jl a logical consequenc,= of these lce~' a:':'tic les. 

7. This leads me to the comments we witih to make on the amendments 
to article 42 submitted by ~adagascar (CDDH/III/73) and Pakistan 
(CDDH/III/ll) as well as the o:;....al amendment to article 41 made by 
Ghana at the thirtieth meeting (CDDH/III/SR.30). 

8. My Government fully shares the concern which has led these 
delegations to submit their respective amendments. We feel that 
these amendments contain important and valuable elements which 
should be retained by the Working Group. We have noted, however, 
that all these amendments were suhmitted before the adoption of the 
new article 1. We do helieve that the interests these amendments 
purport to prutec t are fully covered by our own amendment. ~ve 
hope and believe that our respective am8ndments will provide a good 
basis for fruitful collaboration in the Working Group between the 
delegations I have just mentioned and my own delegation. Further
more~ I should like to indicate that the views expressed in the 
general debate by the representative of Lesotho conform fully to 
our own views. 

9. Before I cOI1lf.1ent furthe.c on the different amendments before us, 
as well as on certain of the observations which have heen made in 
the course of the general debate, I should like to recall the 
material field of applicati~n of article 42 as laid-down in the new 
article 1. In accordance with article 1, article 42 will apply in 
two situations: first~ in inter-state cone_iets; and, second, in 
armed conflic ts in vlhich peopllJs are fighting aga:i.nst colonial 
domination and alien occl)pati:;~l and aga:i_r:.st racist regimes in the 
exercise of their right ~J self·-dctermination. It follows that 
article 42 will never ap~':'y to 2.rmed conflicts not of an inter
national character, and that the concern expressed by some 
representatives, namely that a.{·ticle 42 may provide protection for 
rebels against the legitimate gover!1ment of a High Contracting 
Party, is quite unfounded. 

10. I have quoted the material field of applic2tion of article 42 
as laid down in article 1, and alBo have in mind another proposal I 
wish to make, namely that article L~2 sllould be given equal 
application within the whole material field of application of draft 
Protocol I as laid down in article 1. ~lliile we fully recognize the 
urgent need to provide members of regular armies and members of 
guerrilla units equal protection under the third Geneva Convention 
of 1949 in armed conflicts in which peoples are fighting against 
colonial domination and alien occupation and against racist r~gimes 
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in the exercise of their right to self-determination~ we cannot 
admit that this need is limited to such conflicts, as certain of 
the amendments before us seem to presuppose. Guerrilla combat 
situations may equally well occur in inter-State conflicts, and 
notably in situ~tions where inter-State conflicts lead to the 
military occupation of the territory of one State by another. In 
this respect I should like to refer to the brilliant intervention 
made in the general debate by the representative of Belgium. As 
far as a description of guerrilla combat situations is concerned, 
my delegation has nothing to add to what has already been said in 
the Belgian statem8nt. As far as clandestine resistance movements· 
are concerned, my delegation would like to emphasize and to endorse 
the remarks made this morning at the thirty-fifth meeting 
(CDDH/III/SR.35) by the representative of France in his brilliant 
statement. My country has the same historical experience as 
Belgium and France, an experience which has motivated our engagement 
in the issue under discussion. We have noted with satisfaction the 
positive attitude towards our approach expr-essed by the representa
tives of Belgium and France, and we feel convinced that we will be 
able to take into account the drafting suggestions relating to our 
proposal which they may wish to put forward. 

11. I shall now turn for a moment to a point made by the United 
Kingdom representative in his intervention. If I understood him 
correctly, he was afraid that our attempt in article 41 to make a 
global definition of the armed forces of a Party to the conflict, 
may in some cases lead to a more narrow definition thaD that already 
provided for in existing international law. I can assure him that 
this is not our intention, and that we would welcome any drafting 
proposal he may wish to suggest to us in order to improve our text. 

12. In commenting on some other remarks made during the general 
debate, I should like to use as a starting point some elements 
contained in the amendment to article 84 to which I have already 
referred in my intervention. 

13. According to this amendment the Conventions and Protocol I, 
and hence article 42 J will apply in the relations between a High 
Contracting Party and an authority representing a people engaged 
against a High Contracting Party in an armed conflict of the type 
referred to in paragraph 2 of article 1 of draft Protocol I, only to 
the extent that such an authority undertakes "to apply the Conven
tions and the present Protocol in relation to that conflict by means 
of an unilateral declaration addressed to the depositary of the 
Conventions. Ii And I hasten to add that a resistance movement in 
occupied territory in accordance with the structure of the Conven
tions and the Protocol will be able to claim protection under 
article 42 only to the extent that the Party to the conflict to 
which it belongs has ratified the Conventions and the Protocol. A 
claim for prisoner-of-war status under article 42 will therefore 
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always have to be based on a commitment to apply the Conventions 
and the Protocol. We cannot accept the view put forward during 
the general debate that such a commitment would create an assumption 
that the commitment will be honoured in relation to a certain 
cat~gory of combatants, while the quite opposite assumption must be 
maintained if the commitment relates to other categories of 
combatants. We are compelled to consider the incorporation into 
the Protocol of such discriminatory assumptions as a reappearance 
of the mediaval ,', just war l doctrine.> 

14. Another important element of the said amendment to article 84 
reads as follows: liThe Conventions and the present Protocol are 
equally binding upon all Parties to the conflict. iV This principle 
is a reflection of the very basis of the implementation of inter-
national humanitarian law applicable in armed conflicts, namely the 
equality of the Parties to the conflict as far as humanitarian 
protection is concerned 9 and hence their reciprocal interest in the 
implementation of humanitarian rules. The discrimination between 
the Parties to the conflict in guerrilla 'combat situations as laid 
down in ICRC draft article 42, as well as in several of the 
amendments submitted to this article 9 does in our view amount to an 
erosion of this fundamental principle of equality in humanitarian 
protection, and hence~ to an erosion of the very basis for the 
implementation of humanitarian rules in armed conflicts. Such a 
development will not only affect captured combatants, but even more 
the civilian population. In our view the proposal which repeatedly 
has. been put forward durin8 the general debate~ namely that such 
discriminatory treatment against members of guerrilla units is 
necessary as a special sanction in order to compel them to disting
uish themselves from the civilian population in their military 
operations, and hence to guarantee the civilian population immunity 
against attack, is based on an incomplete and, hence, inadequate 
analysis of the problem at hand. Since in guerrilla combat 
situations, as in other situations of armed conflict, only a 
reciprocal interest in the implementation of the rules can guarantee 
their application, what is at stake is in the fi~al analysis not 
whether or not a given category of combatants shall have prisoner
of-war status if captured and on wha.t conditions, but rather 
whether or not one wishes humanitarian rules to apply at all in 
guerrilla combat situations. The application of international 
humanitarian law applicable in armed conflicts is based on a very 
fragile equilibrium of interests. To disturb this equilibrium 
amounts to a negation of the very application of humanitarian law. 
We sUbmit that any discriminatory treatment of any category of 
combatants would destroy this equilibrium and, hence, entail an 
escalation of violence and counter~'violence which in the past has 
far too often been a characteristic feature of guerrilla combat 
situations, and the final victim of which has always been the 
civilian population. Our proposals relating to articles 33, 35, 
41 and 42 should therefore not primarily be considered as proposals 
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for a widening of the group of combatants that should be entitled 
to prisoner-of-war status in case of capture and for a redefinition 
of the concept of perfidy, but rather as proposals put forward in 
order to ensure the application of humanitarian law in guerrilla 
combat situations, and hence to protect all war victims~ and first 
and foremost the civilian population. 

15. We realize that the issue at hand is a difficult one~ and we 
do not claim to have found the perfect solution to it. We do, 
however~ hope to have put forward some thoughts which may prove 
useful in the continued discussion of the problem. Ive are, there
fore, grateful to all those who have commented upon our proposals 
whether they have expressed support or criticism. It is with 
special satisfaction that we have noted the positive comments on 
our proposal made by the representative~ of Algeria, Belgi~m, 
Finland and Sweden~ and this morning by France~ l\1ongolia and 
Madagascar. We have also noted with considerable satisfaction that 
the representative of the Union of Soviet Socialist Republics 
considers that our proposals may constitut~ a compromise solution 
between the many proposals and amendments before us. 

16. Lastly I should like to reply to a question directed to me at 
the thirty-fifth meeting by the representative of Nigeria. It 
follows from our proposal relating to article 41 that in case our 
proposals are adopted 3 protection would only be extended to members 
of the armed forces of a Party to the conflict. While our proposal 
contains several'provisions relating to the organization and 
discipline of such armed forces 3 it leaves the question of the 
recruitment of their members open. I should like to recall that 
the third Geneva Convention of 1949 provides for the prosecution and 
punishment, and even for death sentences against prisoners of war 
for crimes committed before capture, provided certain minimum 
guarantees relating to penal procedure are safeguarded. If some 
delegations wish to submit proposals for the prohibition of certain 
means of recruitment of military personnel and for penal sanctions 
against military personnel recruited in such manner, there would not 
be any necessary contradiction between such proposals and our own 
proposals. We shall, of course, have to reserve our own position 
regarding such proposals until they have been submitted and we have 
had the occasion to study them. I should like, however~ already at 
the present stage to indicate that we share the concern relating to 
the problem of mercenaries which has been expressed by many delega
tions during the general debate. We consider that the activities 
of mercenaries may amount to a threat to international peace and 
securitY3 and we are aware that the problem is especially serious in 
developing countries, and notably in Africa. My Government would 
therefore lend its support to any constructive effort to eliminate 
such threats to international peace and security. 
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s~rA~EMENT MADE AT THE THIRTY·"SIXTH MEETING, 24 MARCH 1975) 

BY MR. BIDI (OBSERVER .. PAN··AFRICANIST CONGRESS) 

Original: English 

1. Liberation movements are naturally very grateful that the world 
has finally agreed to discuss them when examining the laws of war. 
For, as experience shows, they have lived and fought in a situation 
where they have suffered extreme inequality and discrimination 
vis-·a·~vis their enemies on the battlefield. It is precisely 
because the world has now stopped turning a blind eye and a deaf 
ear to that most unsatisfactory and therefore unacceptable 
situation~ that liberation movements gratefully welcome their 
inclusion in humanitarian law relatinp, to armed conflicts. It is 
our firm belief and hope that the final outcome of these discussions, 
particularly of article 42 of draft Protocol I J will be one that 
will bring these inequalities between national liberation movements 
and their adversaries to an end. 

2. The position of all national liberation movements on article 42 
is that international humanitarian law must explicitly express the 
principle when it comes to the matter of prisoner·-of··war status for 
all armed forces on the battlefield; it should not ~ive the 
feeling or impression that it still seeks to perpetuate the 
inequality and discrimination that invariably attend any war of 
national liberation. For" while all available evidence points to 
the fact that national liberation movements have not only respect~ 
fully observed the 1949 Geneva Conventions in general but have allJ 

observed the letter and spirit of the provision on prisoner-or-war 
status in particular) even in situations where there has been an 
adamant refusal to reciprocate on the part of their adversaries. 
Very often" the colonial and racist re~imes that enjoy the respect 
for international law by national liberation movements while they 
inflexibly refuse to do likewise ~s regards national liberation 
movements, have cited the fact that no laws of war, the Geneva 
Conventions in particular; include one word about such movements. 
It is because of this old and continuing situation that national 
liberation movements demand a clear~cut and categorical inclusion 
in the Geneva Conventions and the Protocols. They should be 
clearly mentioned by their internatjonally accepted designation so 
as to preclude all and any possibility of confusion or misinter·
pretation on the part of the other Parties to the colonial conflicts. 
It is with these considerations in mind that my delegation views 
wi th serious apprehension such phrases as ;:irregular forces;'. For 9 

while the explanations of that phrase are so articulate and lucid. 
yet the full extent of its actual meaning still remains unclear and 
threatens us with dangers in situations of combat. 
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3. The rigidity and strictness of the conditions laid down in 

article 42 and the various amendments~ particularly in paragraph I 

(b) of amendment CDDH/III/257 and other similar arguments have 
dangerous implications. The whole world knows only too well 
the difficulties and limitations facing national liberation 
movements in this regard, and this Committee has heard all the 
extremely fine arguments made by various delegation in this 
connexion. These delegations cited the hard concrete problems 
of logistics which are part and parcel of the life and struggle 
of a national liberation movement; and j invariably) these logistic 
difficulties in turn naturally dictate such a movement's tactics 
and pattern of fighting. Ultimately, it is our experience that 
the proper conduct by a national liberation movement of either 
individual battles or the entire war does not necessarily prejudice 
the special situation of the civilian population. On the 
contrary, it is invariably the opposition that resorts to cruel 
and indiscriminate actions against the civilian population when it 
fails to achieve its objectives of pinning ,down and crushing"its 
national liberation movement adversary. At any rate~ even 
political science has gone a long way in admitting the fact that 
no national liberation movement could exist, much less go on 
fighting, were it not for the demonst~able concern of such move~ 
ments for the civilian population. 

4. As for organization and discipline, as demanded in condition 
(a) of article 42 and respect for the Geneva Conventions and 
international law generally~ we state emphatically here that we 
would otherwise not be bothering ourselves with this Conference 
at all. 
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STATEMENT MADE AT THE THIRTY,"SIXTH MEETING, 24 MARCH 1975 ~ 

BY MR. NYATHI (OBSERVER: ZnmABWE AFRICAN PEOPLE'S UNION) 

Original: English 

1. My delegation, like most representatives who have spoken before 
it, attaches great importance to the provisions contained in draft 
Protocol I, article 42. 

2. I speak on behalf of the 6 million African people of Zimbabwe) 
whose country w~s and still is a victim of the most barbarous 
colonial war and morbid racism. To us) therefore) the provisions 
of this article are not only a remote theoretical exercise. This 
article has a practical meaning to us in terms of innocent lives 
of our brothers and sisters lost in the struggle for self-determina
tion and national liberation against colonial domination and 
racial discrimination. 

3. Our delegation, therefore~ sincerely hopes that the final 

version of this article will provide the much needed protection 

for those captured by the adversary in international armed 

conflicts] at the same time reflectin~ a true compromise of the 

divergent views and wishes expressed by all representatives here. 


4. From the day ou~ country was occupied by the colonial regime, 
the administration unleashed a systematic campaign of land 
expropriation. Under the Land Apportionment Act of'1930, the 
colonial regime began grabbing land from the African population, 
demarcating certain areas (the richest. the best agricultural 
land, mining areas 3 all urban centres) as European land;; where the 
African people have no right to own) purchase or use land. 

5. Under the Land Tenure Act of 1969 5 per cent of the population 
(Europeans) owns 55 per cent of all the land, and 95 per cent 
(Africans) owns only 40 per cent of land - while the rest is 
reserved for wild life and forests. 

6. Land is a fundamental requirement for the lives of the peasants. 
Yet a colonial regime has taken this basic requirement from the 
African population of Zimbabwe. 

7. When the whole African population in the cities and in villages 
rese in the 1960s to demand their land back from those who had 
grabbed it and continued to occupy it by force of arms; the colonial 
regime replied by massive bombardment of villages, destruction of 
crops and confiscation of livestock. 
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8. Army officers assumed the role of magistrates sitting at the 
place of arrest; indiscriminate arrests and detention without 
trial took place; collective punishment uf whole communities was 
carried out. Condemnation to forced labour camps, the so-called 
protected villages - where persons are forced to dig dams, construct 
roads and bridges without any pay ~ have become the order of the 
day. 

9. This indiscriminate and senseless violence against the whole 
population of Zimbabwe by the colonial regime has forced the 
people against the wall. Facing intolerable brutal force, the 
African people had no alternative but to defend themselves against 
a r~gime that was bent on the extermination of a whole people. 
The people of Zimbabwe, the whole African population took up arms 
to defend themselves against tyranny) and in order to achieve their 
inalienable right to self"determination, national independence J 

freedom and peace. 

10. In such a struggle; the unity of the national liberation 
movements and the African population is indivisible. 

11. We. have some reservations on conditions contained in the ICRC 
draft of article 42~ paragraphs 1 and 2. The purpose of this 
article is to extend the category of persons, who, in the event 
of capture, are entitled to benefit from prisoner-of-war status as 
laid down in the third Geneva Convention of 1949. This article 
should, therefor~, be taken, besides those at present mentioned in 
Article 4 of the third Convention, to refer to the category of 
peoples struggling for self-determination against colonial 
domination, alien occupation and racist regimes. Any other 
interpretation of this article is bound to produce,the opposite of 
what we all sincerely wish to achieve. We would go a long way 
with the idea expressed in the foot-note to ICRC draft Protocol I, 
article 429 paragraph 3~ and also the amendment by the Democratic 
Republic of Viet-Nam contained in document CDDH/III/253. 

12. We can also support and are indeed impre8sed by the interesting 
ideas contained in the Norwegian and Malagasy amendment (CDDH/III/259 
and CDDH/III/73). . . 

13. We should like to endorse the constructive arguments of some 
delegations. especially those of Algeria, the Union of Soviet 
Socialist Republics and the Ukrainian SSR. Their position is more 
or less in line with our own views. I have nothing to add to the 
brilliant statement made by the Norwegian representative except to 
say that we fully agree with his position. 

14. On the other hand~ our delegation will find it very difficult 
to agree with amendments that tend to'be vague or discriminatory. 
For example, we do not understand what is meant by i;irregular 
forces!l. Does it mean those who are occasionally mobilized and 
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demobilized? Does it mean that a group of mercenaries under a 
commander could claim protection as prisoners of war? But, as 
we all know, mercenaries are mere soldiers of fortune, fighting 
for the ignoble cause of selfishness and greed. They deserve 
arrest and punishment as ordinary criminals. 

I 

15. We cannot, furthermore; a~ree with the conditions that are 
discriminatory. Document CDDH/III/257~ paragraph 3, speaks of 
offenders as not being entitled to prisoner-of-war status as part 
of the conditions of article 42. In an armed conflict, where 
the Parties to the conflict are equal. who is the offender? This 
surely defeats the very purpose of the present Protocols and in 
particular article 42. Such references to armed groups without 
specifically mentioning which" is fraught with danger of 
misinterpretation and abuse. 

16. We reserve our right to intervene on specific aspects of 
amendments in the \ATorking Group. 

17. We sincerely hope that the sponsors of some of these a~end
ments will not insist on their amendments being taken further. 
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STATEMENT MADE AT THE THIRTY~SIXTH MEETING~ 24 MARCH 1975, 

BY MR. MASANGOMAI (OBSERVER, ZH'IBABWE AFRICAN NATIONAL UNION) 

Original: English 

1. My delegation attaches great importance to the issues under 
discussion in articles 42) 42 bis and 42 ter. 

2. As you all know my organization is engaged in an armed struggle 
against colonialism and racism in my country, in the exercise of 
our right to self-determination as enshrined in the Charter of the 
United Nations. It has been my organization's outcry, ever since 
we declared war on the racists, that captured freedom fighters 
should be treated as prisoners of war. We have called on our 
adversary to respect the principle that a prisoner of war is"not 
a criminal~ but merely an @n~my no longer able to bear arms~ who 
should be freed at the end of hostilities and while in captivity 
should be respected and humanely treated. We have not been alone 
in this appeal. 

3. Only last years the United Nations approved a resolution calling 
upon the white racist minority Governments to treat captured 
freedom fighters as prisoners of war~ but as recently as January 29, 
this year~ a court in Salisbury sentenced a freedom fighter to 
death, and about three weeks ago three freedom fighters were hanged. 
Since 1967~ the regime has hanged over twenty freedom fighters. 

4. It is because of this total disregard of United Nations regula
tions by the racist regime; and the regime's confirmed violation of 
all norms of conventional international law thQt my delegation feels 
that the status of captured freedom fighters should clearly be 
defined in such an important Additional Protocol to the Geneva 
Conventions of 1949. As you know, the racist regime's argument in 
defence of the brutal atrocities it has committed on captured 
freedom\ fighters has always been that liberation movements are not 
covered by the Geneva Conventions or by customary international law. 
The racist regimes have not even paid heed to the well--known 
principle that~ in cases not covered by the law in force, the human 
person remains under the protection of the principles of humanity 
and the dictates of the public conscience. 

5. It is our feeling~ therefore, that this important Protocol should 
include~ in clear, specific and unambiguous terms~ the position and 
status of captured freedom fighters) if the spirit of the United 
Nations resolutions and the principle embodied in the United Nations 
Charter are to be translated into meaningful and practical actions. 
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6. The articles under discussion should be clearly formulated so 

as to avoid misinterpretation. These articles should avoid a 

construction which might be taken to give protection to such armed 

groups as mercenary forces, who may belong to a Party to the 

conflict. 


7. My delegation regards mercenaries as a group of hired assassins 

and murderers whose only reason for killing is their avaricious 

greed for money and adventure. These people cannot be protected 

by international law. They should be treated as criminals and 

enemies of all humanity. 


8. It is in line with this thinking that we are in disa~reement 


with the amendment co-sponsored by the United Kingdom and the 

United States delegations (CDDH/III/257) and that sponsored by the 

Netherlands (CDDH/III/256). We construe the use of the phrase 

,! irregular forces:; in paragraph 1 as a design to cover 3 and to 

give prisoner-of-war status to the mercenary forces. 


9. My delegation feels that the amendment by Madagascar 
(CDDH/III/73). that by the Democratic Republic of viet-Nam 
(CDDH/III/254) and by Norway (CDDH/III/259) to article 42 are 
nearer to a satisfactory formulation of the article under discussion. 

10. These amendments also attempt to put the captured freedom 

fighters of national liberation movements on the same footing as 

captured members of regular forces. We feel that there should not 

be a difference in status between captured members of regular 

forces and captured members of national liberation movements. 


11. Referring to paragraph 1 (b) of article 42 of the ICRC text o 

which requires freedom fighters-to distinguish themselves from the 
civilian population in military operations, we regard this as most 
unrealistic and total failure to understand the true nature of wars 
of national liberation. A war of national liberation is a war in 
which the oppressed and exploited people have taken up arms against 
the oppressors " in our case against the colonial and racist 
minority regime. It is a people's war' all the oppressed people 
fighting against foreign domination and oppression. The liberation 
movement is only a vanguard organization of the people. Members of 
this vanguard organization cannot be distinguishable from the masses 
of the people. A guerrilla fighter depends for his whole survival 
on his reliance on. and close co~operation with. the masses of the 
people. He has to depend on the people for his food and sometimes 
his shelter. 

12. This aspect of guerrilla warfare; therefore~ makes a guerrilla 
combat situation very different from the conventional combat situa
tion. A characteristic of conventional warfare is the clear and 
distinct separation between the activities of armed forces and the 
life of the civilian population. But that clear distinction and 
separation is hard to come by in ~uerrilla warfare. 
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13. Even if one was able miraculously to separate a guerrilla 
fighter from the civilian population) the fact remains that the 
liberation movements are far inferior as compared with the armies 
of the racist regimes .. armed to the teeth with modern and 
sophisticated weaponry and armaments - and cannot afford the 
luxury of uniforms and emblems. It is not uncommon for a 
guerrilla fighter to go into battle wearing only a ragged pair 
of short trousers. Characteristic of guerrilla warfare is the 
great inequality of the two sides - the national liberation movement 
on one side and the armies of the colonial and racist regimes on the 
other. 

14. It is my delegation's view that the present Diplomatic 
Conference should, when formulating these important articles of 
the Protocols, consider the concrete situation and realiti~s that 
exist today. 

15. My delegation would, therefore. support the deletion of 
paragraph 1 (b); because it fails to take lnto account the concrete 
realities that exist in ~uerrilla warfare. 

16. As regards article 42 bis - the amendment in document 
CDDH/III/260; submitted by twelve delegations, does offer 
protection to persons who take part in hostilities and fall into 
the hands of the adverse Party. However, my delegation has 
misgivings about the second sentence in para~raph I which 
reads, \. such pro'tection shall cease only if a competent tribunal 
determines that such person is not entitled to the status of 
prisoner of war;. This seems to leave the competence of the 
tribunal to the subjective asessment of the enemy. As you kno~ 
in the racist r~gimei courts and judicial tribunals have been used 
and are being used to further the interests of the regimes. Fair 
trials are a thing unheard of in these regimes. And yet these 
regimes have always claimed and continue to claim that their 
courts and tribunals are competent. It is therefore my delegation's 
view that such persons who have fallen into the hands of the enemy 
should not be left at the mercy of the adversary. They should be 
protected by international law. My delegation, therefore, proposes 
the deletion of that sentence. 

17. As regards article 42 ter in document CDDH/III/2S4 and Corr.l" 
sponsored by the Democratic· Republic of Viet",Nam, my delegation 
fully agrees with the principle embodied in it. 
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