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SUMMARY RECORD OF THE 'THIRTY-FOURTH (OPENIl'JG) PLENARY MEETING 

held on Thursday. 17 March 1977. at 3.25 p.m. 

President: Mr. Pierre GRABER Federal Councillor~ 
Head of the Federal 
Political Department of 
the Swiss Confederation 

OPENING OF ~HE SESSION 

1. The PRESIDENT declared open the fourth session of the 
Diplomatic Conference on the Reaffirmation and Development of 
International Humanitarian Law Applicable in Armed Conflicts. 

ADOPTION OF THE AGENDA 

The draft agenda (CDDH/224)~ as approved by the General 
Committee~ was adopted. 

STATEr,'IENT BY THE PRESIDEN'l' 

2. The PRESIDENT cordially welcomed the representatives and said 
that it was a great pleasure for him to meet once again those who 
had participated in the past work of the Conference and also to 
welcome those who were taking part in it for the first time. 

3. Two criteria had been applied by the Swiss Government in 
issuing invitations to the Conference: it had invited the States 
Parties tc the Geneva ConvenL.ms of 1949 ~ wb8ther JvIember States 
or non-members of the 0nited Nations. and also all States which 3 

although not bound by those Conventions:; livere Hembers of the 
United Nations. Accordingly~ three new States had been invited 
the People's Republic of Angola~ the Republic of Seychelles and 
the Independent State of Western Samoa, which had become States 
Members of the United Nations in 1976. Altogether 155 States 
had been invited to the fourth session of the Conference. 

4. On 11 June 1976, at the close of the third session, he had 
reached the conclusion that pcsitive results had been achieved, 
less by reason 6f t~9 number of articles adopted during the session 
than in the light of the work done by delegations and their 
co-operative approach with a view to formulating new rules, at 
times in very difficult fiRlds. He had also emphasi~dd how urgent 
it was to reach the obj ective 7 which VJaS to limit - short of 
preventing them completely - the sufferings of war, for armed 
conflicts of all types continued to plague the world. The events 
which had occurred since then were further proof that it was 
necessary to make every effort to complete the work of the 
Conference at the current session. 
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5. The United Nations attached great importance to that work 
and had given renewed evidence of its interest in the resolutions 
adopted by the General Assembly at its thirty-first session. In 
particular> the Assembly had urged all participants in the. 
DiplorriaticConference to do their utmost to reach agreement on 
additional rules which might help to alleviate the suffering 
~rought about by armed conflict and "to bring the Conference during 
the final session in 1977 to a successful close ll (General Assembly 
resolution 31/19). 

6. Since the end of the third session) he and his close 
collaborators had had many informal talks with various delegations~ 
in the course of which they had noted not only the unanimous 
desire to bring the work of the current session to a successful 
completi6n~ but also the will to reach reasonable and applicable 
compromises~ thus reflecting the universal nature of international 
humanitarian law. 

7. It was in that spirit.tha.t it had been variouslY suggested 
that~ from the opening of the fourth session and concurrently with 
the work of the Drafting Comnittee, it would be very useful to 
set up a sort of continuous dialogue among those who held 
different views concerning difficult questions of substance for 

.·which 	no common ground of understanding had yet been found. That 
was why the invitation to the current meeting had mentioned tha.t 
delegations and-regional groups would h~ve at their dispbsil all 
necessary technical facilities for informal consultations. 

8. He thanked those representatives who intended to extend their 
stay in Geneva in order to take part in such consultations. Since 
many dele,;ations were not yet taking part in the work of the 
Con.f.erence, those consultations could hardly be anything other 
than purely preliminary and exploratory exchanges of views that 
would in no way bind Governments. The object would be simply to 
seek. a '·common . grouhd of understanding before the official 
resUIflpt-ion of the work of the Committees s and to envisage 
solutions whichmight~ in due course:; lead to a consensus. 

9. At its meeting that morning the General Committee had 
 
considered how those exchanges of views might be b~gun. He would 
 
refer to that point later, when reporting on the work of the 
 
General Committee. For the time being·he would merely say that, 
 
by agreement with the General Committee~ he intended to call a 
 
meeting of Heads of delegation at the close of the current meeting 
 
in order to consider with them in greater detail the question of 
 
the informal consultations, which might even be described as 
 
private. 
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CHANGES ARISING I~ ThE LIST OF OFFIC£-HOLDERS OF THE CONFERENCE 

10. The PRESIDENT said that, under rule 6 of the rules of procedure 
of the Conference} appointments to various offices made at the first 
session were valid for subsequent sessions, and that Governments had 
been asked, in the invitation addressed to them, to send if. possible 
to the fourth session the same representatives in order to 
accelerate the work. However~ a number of office holders having 
been asigned by their Governments to other functions, it had been 
agreed - in order not to reopen the question of geographical 
distribution as settled at the first session - that the officers 
replacing them would be appointed by the States concerned, with 
the tacit or express consent of their geoGraphical group. 

11. Since Ambassador Diego Garc~s. Chairman of the Ad Hoc 
 
Committee on Conventional Weapons, was unable. to participate in 
 
the work of the fourth session, the Governli1ent of Colombia had 
 
proposed Ambassador Hector Charry Samper as his replacement in 
 
that office. The Latin-American Group had signified its approval. 
 

On the proposal of the President, the Conference approved by 
 
acclamation the appointment of Ambassador H~ctor Charry Samper. 
 

12. The PRESIDENT further announced that Ambassador Sanson-Roman, 
Chairman of the Credentials Committee j having been assigned to 
other functions j the Government of Nicaragua had proposed as his 
replacement Ambassador Gaston Caj ina [1ej icano. The Latin-American 
Group had signified its approval. 

On the proposal of the President, the Conference approved by 
acclamation the appointment of Ambassador Gaston Cajina Mejicano. 

13. The President drew attention to other changes in the list of 
office holders of the Conference (document CDDH/229/Rev.3); he 
asked delegations which had still other changes to propose to 
submit them to the Secretary-General as soon as possible. 

TRIBUTE TO TH£ J''IEMOHY OF Af'1BASSADOR ZDVARD HAi'1BRO, FORMEH HEAD OF 
THE NORl1EGlAi'J DELEGA'I'ION AND CHAIRNAN OF COiVil'UTTEE I A'l' THE FIRST 
AND SECOl'JD SESSIONS OF 'l'HE COHFERENCE 

On the proposal of the President, the members of the Conference 
observed a minute of silence in tribute to the memory of Ambassador 
Edvard Hambro. 
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WORK OF THE DRAFTING COrIMITTEE 

14. The PRESIDEN'I' said that the main reason why the fourth 
 
session had been convened well in advance of the beginning of the 
 
work of the Main Committees was the wish, expressed by the 
 
Conference at the closing (thirty-third) plenary meeting 
 
(CDDH/SR.33) of the third session, that the work of the Drafting 
 
Comraittee should advance as far as possible~ and for that purpose, 
 
that that Committee should meet before the Main Committees. The 
 
Drafting Committee would meet from 18 lViarch to 7 April. Its 
 
task would be to review the wording of the articles already 
 
adopted by the three Main Committees. It had already reviewed, 
 
at the third session, the wording of ten articles. 
 

15. In 1976 the Conference, by resolution CDDH/12 (III)s had 
entrusted the Secretariat with certain preparatory work to be 
done between sessions in order to facilitate the deliberations 
of the Drafting Committee. In pursuance of that resolution, a 
Secretariat team had studied in September and October 1976 all 
articles so far adopted by the l'1ain Committees. The text s 
studied had then~een passed to -a small team consisting-o~members 
of the Secretariat~ expe·rts of the International Committee-of the 
Red Cross (ICRC) and some. technical consultants chosen, in 
accordance with the terms of the resolution mentioned, from among 
the representatives of countries participating in the Conferences 
by reason of t'heir familiarity with the subj ect matter and their 
linguistic qualifications. The Secretary-General had convened 
that team from 3 to 21 January'1977 3 and it had prepared document 
CDDH/SEC/lnf.l of 31 January 1977. That document, intended 
mainlY.i'or the members of the Drafting Committee, had been sent to 
all.States participating in the Conference, and would be dealt 
with by the Drafting Committee as from its meeting on 18 March 1977. 

16. Mr. Al-Fallouji (Iraq), Chairman of the Drafting Committee, 
had kindly come to Geneva in order to follow the work of the small 
group which had met in January. 

17. In full agreement with Mr. Al-Fallouji, he urged that the 
Drafting Committee should do its utmost to complete by 7 April its 
review of the texts submitted to it. After the resumption of 
work by the Nain Committees on 14 April, the Drafting Committee 
would continue ..itswork and review the articles that would be 
adopt.ed by the Main Committees att-he fourth session . Save in 
exceptional circurflstances. the Drafting Committee should not 
refer back to the l'-1ain Committees articles adopted by them. 

18. The Draftin~ Con@ittee's work was of capital importance. for 
to a great extent the outcome would depend on it. 
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19. Mr. MILLER (Canada) said that at the third session of the 
 
Conference the Canadian delegation had str~~sed that the work to 
 
be done in the three-week period to be allotted to the Drafting 
 
Committee at the fourth session should be well-prepared. His 
 
delegation was therefore gratified at the way in which the 
 
Secretary-General of the Conference had organized the preparatory 
 
work for the Drafting Committee. 
 

20. The document prepared by the experts (CDDH/SEC/Inf.l) was 
very satisfactory and would certainly assist the Drafting Committee. 
Hiso.elegation would be grateful if that Committee would circulate 
a time-table of its meetings in order that delegations not members 
of the Con~ittee might attend those meetings when they had comments 
to make on certain articles of the draft Protocols. 

REPORT 01'-1 THE MEETING OF THE GENERAL COMMITTEE 

21. The PRESIDENT said that the General Committee of the 
 
Conference had met that morning and had mainly considered two 
 
questions - first~ how to initiate the informal consultations 
 
which'rnight take place before the resumption of work by the Main 
 
Committees after Easter and, secondly, the organization of the 
 
work of the Committees. 
 

22. In the course of the informal consultations he had conducted 
between the two sessions. it had been variously suggested that~ on 
the opening of the last session and parallel with the work of the 
Drafting. Committee ~ a continuous dialogue and consultations should 
take place among delegations on difficult questions which' still 
awaited. settlement and for which no common ground of understanding 
had yet. been found. That was why. as he had mentioned earlier~ 
the invitation sent to representatives to attend the current 
meeting had stated that from the outset delegations would have at 
their disposal all the necessary technical facilitiei for such 
informal consultations. 

23. The question had been thoroughly discussed at the morning 
meeting of the General Committee, which had recognized the useful
ness of those preliminary consultations and supported their taking 
place forthwith. The nature of those consultations would be ' 
considered in greater detail during the informal and private 
meeting of Heads of delegation which would be held at the close of 
the current meeting. 

24. With regard to the nature and limits of the consultations, he 
would merely stress some essential points: they would be purely 
informal and open to all delegations present in Geneva. Those 
taking part must never lose sight of the position of those who 
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were absent. He hoped that the consultations would proceed in 
a constructive spirit and produce a "meeting of minds~.' That 
would enat-le the necessary cOL)romise solutic.'1s to be prepared 
for the Committees. 

25. Referring to the organization of the work of the fourth 
session~ he said the General Committee had approved the general 
programme which he s as President, had proposed. The first four 
weeks would be devoted to the completion of the work of the 
Committees; the fifth week would,be reserved for the work of 
the Drafting Committee to enable it to complete its task. The 
last three weeks would be devoted to the adoption of articles in 
plenary meetings, and the signature of the Final Act. 

26. In order to complete within the specified time-limit the 
consideration of the articles of the Protocols allotted to the 
Main Committees, the Chairmen of Committees 1.'Tould, of course" have 
to draw up ;a very strict time-table. He intended, in that 
connexion, to talk with each of the Chairmen. In the same spirit, 
he planned to .convene the General Committee more often in view of 
the important part it would have to play.at the final session of 
the' ¢onfer,eric~., 

21. There was no doubt that 3 if the Conference was to finish on 
time~ ~ stricter discipline would have to be observed by 
dele'gations. 'At the third session the General Committee had 
decided on certain steps which had been approved by the Conference: 
punctual opening of meetings, possible limitation of statements 
and of the numbei of speakers. Further, there should be no 
hesitation in scheduling night or week-end meetings~ if necessary. 
There were thus a great many measures which Chairmen of Committees 
could take~ as appropriate. 

28., The General Committee had recognized in 1976 that Committee I 
should change its procedure for dealing with articles allotted to 
it3 with a view to shortening debate. However, even if its 
procedure was improved, the CO,mmittee still had a heavy workload~ 
the more so since the whole question of reprisals had been 
referred to it. The Chairman of Committee I had informed the 
Generai Committee that he proposed to set up a specific working 
group, similar to that which at the second session had considered 
the draft article concerning journalists engaged in dangerous 
missions, which would examine the final provisions of the two 
Protocols. That idea had been welcomed by the members of the 
General Committee. 
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29. As regards the Ad Hoc Committee on Conventional Weapons~ the 
General Committee had been informed of a wish shared by several 
delegations that the Committee would set up a working group in 
order to facilitate the study of various proposals. Many 
participants had emphasized that the establishment of such a group 
should not in any way delay the work of Committee III and had 
suggested that the Chairmen of that Committee and of the Ad Hoc 
Committee should keep in touch with one another for that purpose~ 
priority being given to the work of Committee III. 

30. Hr. SULTAN (Egypt)~ speaking as Chairman of Committee III~ 
 

referred to the suggestion made by the President that the 
 
Chairmen of Committee III and of the Ad Hoc Committee on 
 
Conventional Weapons should reach agreement concerning the 
 
scheduling of meetings of the two Committees. He had already 
 
consulted the Chairman of the Ad Hoc Co~nittee, and they intended 
 
to confer again. 
 

31. Mr. MILLER (Canada). referring to the President's suggestion 
regarding informal consultations, supported the idea that the time 
before the commencement of Committee work on 14 April should be 
used to the best advantage by delegations for such consultations. 

32. He emphasized the importance of the work of the Ad Hoc 
 
Committee and that of Committee III, the latter Committee in 
 
particular still had to deal with a number of difficult articles. 
 

33. His delegation was conscious of the opinion of the United 
Nations General Assembly concerning the questions dealt with by 
the two Committees and was glad to hear from the Chairman of 
Committee III that he would consult with the Chairman of the 
Ad Hoc Committee concerning the meetin8s of their respective 
Committees in order that the work of neither Committee should 
be delayed. 

34. Mr. de ICAZA (Mexico) said that his delegation would 
co-operate to the fullest extent in order to ensure that the 
fourth session of the Conference would be successful and would 
be the last. 

35. Be was glad to note that the Chairmen of Co@nittee III and of 
the Ad Hoc Committee would re~ularly consult one another in order 
to ensure that the ,,,,ork schedule of neither of those Committees 
would interfere with that of the other. 

36. Mr. AL-FALLOUJI (Iraq). speaking as Chairman of the Drafting 
Committee, wished to assure the representative of Canada that the 
Drafting Committee would meet daily and would proceed in accordance 
with the prior approval of that Committee's members. A notice of 
the time of meetings would be posted and all representatives 
wishing to attend would be welcome. 
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37. Mr. BLIX (Sweden) said that he took it that the programme of 
work of the Conference would allow fourwe'eks for Committee work~ 
a fifth week for the Drafting Committee~ and three weeks there
after for plenary meetings. 

38. It had been suggested that 3 as between the Ad Hoc Committee 
and Committee III) priority should be given to the work of 
Committee III, but he stressed that .the equal importance of the 
Ad Hoc Committee's work should not be overlooked. He referred 
in that connexion to General Assembly resolutions 31/19 of 
24 November 1976 and 31/64 of 10 December 1976. One way of 
expediting work on the question of weapons would be to approve 
the suggestion that the Ad Hoc Committee should set up a working 
group. If that were done his delegation would support the 
suggestions made concerning the work of Committee III and that of 
the Ad Hoc Committee. 

The meeting rose at 4.15 p.m. 
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SUl-'i]V1ARY RECOHD OF THE THIRTY-FIFTH PLENARY iV:EETI1W 

held on Thursday, 14 April 1977; at 10.15 a.m. 

President: Mr. Pierre GRABER 	 Federal Councillor; 
Head of the Federal 
Political Department of 
the Swiss Confederation 

STATEI'fJENT BY THE PRESIDENT 

1. The PRESIDEWr said that he vras pleased to greet once again 
the representatives who had taken part in the meeting of 17 March 
and to welcome most warmly those who had now joined them. 

2. Intensive work had been carried out since 17 ~arch, 
 

particularly by the Draftin;1 Committee. The present meeting 
 
marked the resumption of the work of the Conference as a "Thole 
 
and that of the four Main Committees in particular. 
 

3. He was sure that, as that session, which was to be the last. 
began, all the participants were keenly aware of the responsibil 
ities which they must shoulder. 'I'hey had ei:;ht weeks in which to 
give the reaffirmation and development of international humanitar
ian law a form and content which would satisfy the expectations 
of hundreds of millions of men. 

4. At the outset, the participants in the Conference had had 
to deal with organizational ana procedural problems, some of them 
new and many of them difficult. They had found ways of solving 
them. Later, at the second and third sessions, they had 
suqceeded in settling in Committee, and more often than not by 
conseosus~ many of the questions of substance. often of great 
complexity~ raised by the additional draft Protocols submitted 
to the Conference. By resortin~ to an almost unprecedented 
method, that of opening the fourth session ahead of time. they 
had achieved a result which had appeared anything but certain a 
year previously: all the articles adopted in Cownittee had now 
been reviewed by the Drafting Committee. 

5. As the end of the long road thus travelled drew nearer, he 
was convinced that the remaining sUbstantive questions. whose 
importance was not to be under~estimated> could and must be solved 
during the coming weeks. In saying that, he was echoing a very 
general feeling. He also knew that ~here was a general desire to 
complete the work and to complete it well. He was therefore sure 
that there was no lon~er any need for him to exhort all the 
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representatives who were once again assembled to display the spirit 
of mutual understanding and the conciliato~y attitude necessary for 
carrying out the great task which they had undertaken in common. 
The strengthening of the protection of the human person in armed 
conflicts was a fine and noble undertaking and it was therefore a 
matter of conscience to ensure its success. 

ADOPTION OF THE AGENDA (CDDH/245) 

6. The PRESIDENT said that a draft agenda for the thirty-fifth 
plenary meeting (CDDI-I/245)~ approved by the General Committee~ had 
been circulated. If there were no obj ections s it would be 
regarded as adopted. 

The agenda was adopted. 

CHANGES ARISING IN THE LIST OF OFFICE-HOLDERS OF THE CONFERENCE 
(concluded) 

7. The PPillSIDENT recalled that at its thirty-fourth meeting 
(CDDH/SR.34) on 17 March, the Conference had approved by acclama
tion the appointment of two new Committee Chairmen s one for the 
Ad Hoc Committee on Conventional Weapons and the other for the 
Credentials Committee. Those changesji as well as others of which 
the Secretary-General had subsequently been notified, appeared in 
document CDDH/ 229/Rev. 4 of 31 lVIarch. 

8. There had been a change in some official positlons. Just 
before Easter, the Chairman of the Latin-American Group had 
officially notified him that, as Mrs. Annette Auguste, the 
representative of Trinidad and Tobago~ and a Vice-President of the 
Conference, was no longer able to discharge those functions, the 
Group had proposed that she should be replaced by ~1r. Mario Car{as. 
the representative of Honduras. In accordance with the procedure 
adopted in such cases, and with the agreement of the General 
Committee~ he proposed that the Conference should approved the 
appointment of Mr. r1ario Carlas. the representative of Honduras, 
as a Vice-President of the Conference. 

The appointment was approved by acclamation. 

9. The PRESIDENT added that, as ~1r. Car{as had been Vice-Chairman 
of the Drafting Com.inittee up till then, the Latin-American' Group 
had propo'sed that that office should be taken over by the 
representative of Ecuador. That change was a matter for the 
Drafting Committee which had been informed of it and whose 
responsibility it would be to approve it at its next meeting. 
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10. Those recent changes and any further changes which might be 
notified would appear in a new version of document CDDH/229. 

REPORT ON THE 1tJORK OF THE DRAFTING COMMITTEE 

11. The PRESIDENT. reporting on the work of the Drafting 
Committee~ said that as most delegations had realized from the 
texts issued by the Drafting Committee, that Committee, by meeting 
from 17 Harch until just before Easter, had succeeded in 
fulfilling the task assigned to it by the Conference: namely, to 
review all the articles already adopted by the Committees at 
previous sessions. At its meeting on the previous day the 
General Committee had noted that fact with satisfaction and had 
been unanimous in thanking and congratulating the Chairman of the 
Drafting Co~nittee. He himself wished also to thank all the 
other members of the Drafting Committee and a·ll thos.e who had made 
a positive contribution, in one way or another, to its work. 

12. The measures already adopted at the third session, above all 
the decision to convene the Drafting Committee before the 
resumption of work in the Committees, had proved particularly 
wise. It was true that the Drafting Committee still had an 
important task to fulfil, in conditions \'lhich were more difficult 
than when it had been the only one to meet, but the work which had 
been accomplished and the efforts devoted to it augured well for 
the future. 

13. In response to the desire expressed by the General Committee, 
which was anxious to avoid, as far as possible, articles being 
referred back to Committees, the Drafting Committee had finally 
sent back only one article, Article 6 of draft Protocol II, to 
Committee 1. In two other cases, it had merely drawn the 
attention of the competent Committees to a certain lack of 
clarity in the provisions adopted. He was sure that in its 
future work the Drafting Committee would continue to bear the 
General Committee's desire in mind. 

14. The articles which had been finally reviewed by the Drafting 
Committee had just been issued for all delegations, in French, 
English, Spanish and Russian, in a special series under the symbol 
CDDH/CR/RD. They had not yet been issued in Arabic, which as 
from the current session had become an official and working 
language of the Conference, but thac was only a temporary delay. 
The Arabic-speaking delegations present at Geneva since 17 March 
had set up a technical group which, in liaison with the 
Secretariat services, had undertaken to produce a final version in 
Arabic of the articles coming from the Draftin;; Committee. That 
version would of course have to be submitted to the Drafting 
Committee for official approval and the articles could then be 
issued in Arabic in the aforementioned series. 
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15. The Chairman of the Drafting Committee and the Chairman of 
 
the Arabic-speaking group had informed the General Committee, at 
 
its meeting on the previous d3Y, that the work was already well 
 
advanced. On bAhalf of all, he thanked the Arabic-speaking 
 
delegations for their past and future efforts> in liaison with 
 
the Secretariat; to enable the Arabic version of all the articles 
 
to be issued in good time. 
 

16. He wished to make a general observation concerning the 
articles reviewed by the Drafting Committee. Every effort should 
be made to avoid language problems when the articles came before 
the plenary meeting of the Conference for adoption. Delegations 
which had not taken part in the Hork of the Drafting Committee and 
which had comments to make on points of language should submit 
their comments to the Chairman of the Drafting Committee at an 
early stage and not wait until the last few plenary meetings 
before doing so. 

17. The Drafting Committee had not considered itself competent 
to decide on the exact worQing of the titles of the Protocols. 
The Chairman of the Drafting Committee had suggested that that 
point should be referred to Ccmmittee I, which would take it up 
when it considered the final provisions of the two Protocols. 
The General Co~nittee had adopted that proposal. The Conference 
might wish to do the same. He took it that the proposat was 
accepted by the-plenary meeting. 

It was so decided. 

REPORT ON THE r;iEE'rIi~·G OF 'rHE GENERAL COMJV!IT'l'EE ON 13 APRIL 1977 

18. The pnESIDEN~ f-aid that the General Committee had met the 
previous morning to consider various matters of concern to the 
Conference and to take up again a number of points which it h~d 
already broached at its earlier meeting on 17 March. 

19. With reference to the (AJork o:.:~ the Drafting Committee J he 
pointed out that the General Committee had mainly considered the 
information that he had just given the Conference. 

20. The General Committee had also considered some matters 
concerning the organization of the work of the current session. 
The discussion had complemented the earlier debate on that question, 
of which the thirty-fourth plenary meeting had been informed on 
17 iVlarch. The General Committee had concentrated mainly on the 
co-ordination and planning of the work of the various bodies of 
the Conference and the 1rJ'Orking groups, so that the work which had 
yet to be done might be dealt with effectively. 
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21. With respect to the organization of work 3 he had had a meeting 
the previous afternoon with the Chairmen of the Committees. The 
chief problems that remained had been reviewed. Each Chairman 
would establish a time-table to enable the Committees to complete 
their work during the next few weeks. 

22. The General Committee 3 having first defined the terms of 
reference of Committee I on the question of reprisa16~ had gone 
on to consider a question of general interest: namely~ the time 
at which the two additional Protocols should be open for signature. 
Some took the view that the Protocols should be open for signature 
as soon as the Conference had completed its work3 while others 
would like an interval of a few months to elapse before the 
Protocols were open for signature. Whatever was eventually 
decided 3 the Protocols would remain open for signature for a 
given period, possibly a year. The General Committee had had 
a preliminary exchange of views on the subject. The question 
would be decided by the Conference itself 3 on the basis of the 
report of Committee I. That Committee was responsible for 
examining the final provisions j which in each Protocol included 
an article on signature. In any case, as he had already pointed 
out to the General Committee, the host State and the Secretariat 
would naturally make all the necessary technical arrangements so 
that the Protocols could be open for signature at the time 
decided upon by the Conference, whenever that might be. 

The meeting rose at 10.35 a.m. 
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SUMMARY RECORD OF THE THIRTY-SIXTH PLENARY MEETING 

held on Monday, 23 May 1977, at 3.10 p.m. 

President: Mr. Pierre GRABER Federal Councillor~ 
Head of the Federal 
Political Department of 
the Swiss Confederation 

STATEMENT BY THE PRESIDENT 

1. The PRESIDENT said that he had the honour to declare open the 
thirty-sixth plenary meeting of the Conference, which marked a very 
important step since the Conference was now entering upon the final 
phase of its work. 

2. The programme set for the final session had so far been 
respected. It had called for sustained effort on the part of all 
~~presentatives, and in particular of the Chairmen and Rapporteurs 
of the Committees, and he expressed his satisfaction and gratitude 
to all concerned. 

ADOPTION OF THE AGENDA (CDDH/255/Rev.l) 

3. The PRESIDENT said that the General Committee had that morning 
approved the agenda for the current meeting (CDDH/255/Rev.l). 
Representatives had been informed by the Secretary-General's note 
(CDDH/243) of the main items that would appear on the agenda of 
toe current meeting. One change only had been made in that note: 
the Gene;ral Committee had decided that morning that the report of 
the Draftins Committee would be submitted later, when,that Committee 
had completed its work. 

The agenda was adopted. 

PROPOSALS BY THE GENERAL COf.'Il'UTTEE CONCERNING THE PROCEDURE TO BE 
FOLLOWED FOR THE ADOPTION OF THE DRAFT PROTOCOLS IN PLENARY MEETINGS 
OF THE CONFERENCE (CDDH/253) 

4. The PRESIDENT said that at its meeting that morning the General 
Committee had taken a decision which he felt would be received by the 
Conference with great satisfaction: the Committee had unanimously 
agreed on the order in which the two draft Protocols would be 
considered. Consequently, if the Conference confirmed that proposal, 
part II of document CDDH/253 would not have to be considered and the 
Conference would not need to decide by vote on one of the two 
possibilities outlined there. 
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5. Thanks to informal consultations whicb had taken place during 
 
the past week~ and with the understanding and goodwill shown by al1 1 
 

the members of the General Committee had that morning agreed on the 
 
following solution of the prob~em concerning the order for the 
 
consideration of the draft Protocols. 
 

6. From 23 May to 1 June the Conference would take decisions on 
all the articles of draft Protocol I with the exception of the 
Preamble. From 2 to 7 June decisions would be taken on all articles 
of draft Protocol II with the exception of the Preamble. The 
Conference would take a decision on the Preamble to draft Protocol I 
and~ if necessarY9 on the Preamble to draft Protocol lIon 8 and 
possibly 9 June. The Conference would vote on 9 or 10 June on the two 
draft Protocols as a whole~ first on draft ProtocolT and then on 
draft Protocol II. Should the plenary Conference be unable to 
complete the adoption of draft Protocol I by 1 June~ then> beginning 
on 2 June ~ ,the discussion and adoption of the articles of draft 
Protocols I and II "Iould proceed simultaneously. In that case 
and he was sure that no one would wish that to happen -thought would 
be givento the way in which the work would continue and which 
meetings would be allocated for dealing with Protocol r and for 
considering and adopting the provisions of Protocol II. 

7. The solution adopted by the General Committee would entail the 
deletion not only of part II of documentCDDH/253, but also of the 
annex to that document. The Secretariat would endeavour to draw up 
a time-table for the work to be done within the dates mentioned in 
the solution adopted by the General Committee that morning. The 
time-table would be provisional and it ,might not cover the whole of 
the remaining three weeks of the Conference, but it would be 
adjusted periodically and would always be issued three or four days 
in advance of the meetings it was to cover. 

The procedure proposed by the General Committee was adopted. 

8. The PRESIDENT said that document CDDH/253 had been discussed 
very carefully by the General Committee at two meetings and he 
hoped that it would be approved without difficulty. 

9. Without prejudice to the provisions in part III of the document 
concerning statements and explanations of vote which representatives 
might make regarding 'each article, he appealed to all~ on behalf of 
the General Committee, to make their statements and explanations of 
vote as short as p6ssible~ to submit them in writing as far as 
possible and to make statements in explanation of vote only ir t'hey 
were absolutely necessary; since in many cases such explanations 
had already been made in Committee and had appeared in the summary 
records. 
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10. Representatives would have noted the strict time-limit of three 
minutes laid down for each statement if an article was adopted by 
consensus 1 and five minutes for statements in the case or" a vote 
or an amendment. He) as President) would be forced to impose those 
time-limits strictly. 

11. Decisions in plenary meetings on matters of substance concerning 
articles of draft Protocols I and II would be taken by a two-thirds 
maj ority of the representatives present and voting, in accordance 
with rule 35~ paragraph 1, of the rules of procedure of the 
Conference. 

12. Lastly~ he said that the General Committee had agreed in 
 
principle that;, as from the following l.vednesday or Thursday ~the 
 

plenary Conference would be able to use the electronic voting 
 
system in Conference Room I. The Conference would not use that 
 
system, however~ until all the necessary explanations and tests 
 
had been made. 
 

13. The PRESIDENT, replying to a question by Mr. CLARK (Nigeria)~ 
who asked for clarification of the second paragraph of part III 
of document CDDH/253, said that the proposal concerning written 
statements had been made by the General Committee in order to save 
time. However, that would not prevent representatives from making 
oral statements, which should not exceed three minutes. W~itten 
statements, which would be alternative to oral statements,should 
reach the Secretariat within twenty-four hours of the end of the 
relevant meeting and should not be more than two pages in length. 

14. t1r. AREBI (Libyan Arab Jamahiriya), referring to part III of 
document CfDH/253; suggested tLat it would be preferable for each 
article to be read out before a vote was taken, in order to identify 
clearly the article on which representatives were votin~. 

15. The PRESIDENT said that it would lead to a great loss of time 
if each article was read out in five languages, 

16. Mr. AREBI (Libyan Arab Jamahiriya) said that he did not insist 
on his proposal, but considered that if adopted it would provide an 
additional guarantee that certain articles would not be misunderstood, 

17. Mr. MILLER (Canada) said that it was true that at certain 
conferences; where perhaps there were not so many articles to be 
considered. articles were read out before the vote. However, his 
delegation supported the President. As a rule, an article should 
not be read out before the vote unless a representative specially 
asked for it. 
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18. The PRESIDENT agreed.that if a representative a~ked for a 
 
certain article to be read out he would naturally agree to do so. 
 

19. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that 
 
his delegation supported the President and agreed that an article 
 
should be read out only if a representative so requested. 
 

20 . Mr. AL-:,FALLOUJI (Iraq) supported th~ representative of the 
 
Libyan Arab Jamahiriya and suggested that the title at least of 
 
the article to be voted upon should be read out in order to avoid 
 
any ambiguity. 
 

21. Mr. RECHETNIAK (Ukrainian SQviet Socialist Republic)~ referring 
to the first sentence of part IV of document CDDH/253. said that it 
c6ntradicted the rules of procedure of the Conference, rule 29 of 
which .stated that HAs a genera.l rule~ no proposal shall be 
discussed or ptit to the vote at any meeting of the Conference 
unless copies of it had been circulated to all delegations not later 
than the day preceding the meeting[[. 

22. According to the first pa.ragraph of part IV of document 
CDDH/253, [. Any amendment proposed to the articles of the draft 
Protocols for consideration in plenary will be submitted to the 
Secretariat in writing by 6 p.m. on the second day preceding the 
day on which the Conference is to consider the article to which 
the amendment rela.tes'. Nothing was said about when the 
Secreta~iat would circulate the text of the amendments in order 
that representatives might be able to study them. He therefore 
suggested that it would be better to specify in part IVan earlier 
time-limit for the submission of amendments. 

23. The PRESIDENT said that he wished to assure the representative 
of the Ukrainian Soviet ~ocialist Republic that the rules of 
procedure of the Conference were applicable. It was precisely in 
order to ensure respect for those rules that the first paragraph of 
part IV had been drafted to allow for a forty-eight hour period to 
elapse between the submission and the consideration of amendments. 

24. f1r. KHALIL (Qatar) pointed dut that the Arabic text of part IV 
of dOcument CDDH/253 differed froni the other language versions~· in 
that it stated that amendments should be submitted by ;;6 p.m. on the 
day precedIng the day on which the Conference was to consider the 
article to which the amendment relates.;; 

25. The PRESIDENT agreed that typographical errors had occurred 
in the Arabic text and said that a correction would be issued. 
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There being no objection~ parts IV and V of document 
 
CDDH/253 were adopted. 
 

Document CDDH/2532 as a whole~ as amended, ~as adopted. 

INTRODUCTION OF THE REPORTS OF COMMITTEES I, II AND III 

Report"c-f Committee I (CDDH/405; CDDH/II381) 

26. Mr. de ICAZA (Mexico)~ Rapporteur of Committee I, introducing 
the draft report of that Committee (CDDH/405; CDDH/I/381) said that 
at its first session in 1974 the Committee had held sixteen 
meetin~s and had adopted Article 1 of draft Protocol I. At the 
second session the Committee had held twenty-five meetings and had 
adopted eighteen articles. At the third session the Committee had 
held ei~hteen meetin~s and had adopted seven articles only. At 
the fourth session the Committee had held twel¥e meetings only~ 
but had adopted thirty articles together with two titles and two 
Preambles. 

27. The texts of draft articles had been discussed in ~reat detail 
at the first three sessions, as could be seen in the summary 
records and the reports. 1iJorkinp- ~roups in which all delegations 
could participate were held in open debate. It had been decided 
at the current session that, owing to lack of time) the texts ·-of 
amendments would not be discussed in Committee but in the Working 
Groups. Unfortunately, no record of the debates existed except 
in the reports of the Working Groups. Certain representati~es had 
criticized that procedure,; especially in the case of controversial 
articles, considerin~ that it might lead to lengthy debates in 
plenary. 

28. Members of Committee I had worked very hard and the 
Committeeis success in adopting so many articles was to a great 
extent due to an excellent Secretariat. 

29. The PRESIDENT thanked the Rapporteur and expressed his 
~ratitude to the Chairman and Rapporteur of Committee I. 

30. Mr. OFSTAD (Norway), speakin~ as Chairman of Committee I, said 
that in the course of one month the Committee had considered forty
six draft articles and adopted thirty. Among the difficult and 
controversial articles considered he mentioned those on reprisals) 
the International Fact-Findinv Commission, reservations, and the 
proposed new Article 86 bis on the establishment of a Committee to 
study and adopt recommendations concerning the prohibition or the 
restriction~ for humanitarian reasons, of the use of certain 
conventional weapons. The application with which Committee I had 
dealt with such difficult problems was due to the spirit of co
operation and understanding shown by all concerned. He ~Tished to 
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pay a special tribute to the Rapporteur and to the Ghairmenof 
 
the three 1iJorking Groups of Committee I; and thankecC"the two 
 
Vice··Chairmen\.rhodui'i-iqg--his prelons;ed -absence haclchaired 
 
CommitteeL He also thanked the Secretariat of the Committee. 


The Conference took note of the report of Committee I. 

Report of Committee II (CDDH/406; CDDH/II/467) 

31. Mr. EL HASSEEN EL HASSAN (Sudan) , .. Rapporteur .of Committee II~ 
introducing the draft report of Committee. II (CDDHI406~ CDDH/IIt467)~ 
said that the' Committee had set up two Working Groups which in 
furn'had setup sub-working groups. Thanks to its Chairman and 
Secretariat the Committee had been able to approve all the articles 
assignE;!d to it. 

32. He tnen read out a note concerning modifications made by the 
Drafting Committee to articles adopted by the Committee. The note 
would be circulated shortly as a document. 

33. Mr. NAHLIK (Poland)~ speaking asChairmC!,n of Committee II, 
expressed his gratitude to all those' who had contributed to the 
sllccess of the Committee Iswqr,k~ .throughout which a spirit of 
co-operation and. mutual underfltandirtg had prevailed. 

34. it had been 'a pleasure for him to chair the Committee's 
meetings at which so many articles of legal,political and ethical 
importance had been considered. 

35. He expressed his thanks to the Vice-Chairmen of the Committees 
the Rapporteur~ the Chairmen and Rapporteurs .of th~ Working Groups 
and sub-groups and the Committee Secretariat. . 

The Conference took note of the report of Committee II. 

Report of Committee III (CDDHI407; CDDH/III/408) 

36. Mr. ALDRICH (United States of America), Rapporteur of 
~ommi ttee III. introducing the draft report of that Committee , 
CCDDH/407~ OODH/III/408) said that the C.orn.mittee had considered a 
number of 'dlfficult articles. especially Article 42 ; Article.Jt2 
quater on mercenaries and Article 65 on fundamental guarantees. .In 
additio.ri. the ~Committee had reconsidered and modified some articles 
which it' had'considered and adooted at earlier sessions. 

37. f~r. SULTAN (Egypt) • speaking as vhal.rman of Co.mm~ttee III. 
thanked all who had participated in t,he work oftheCommittee, 
which he had chaired for three out of the four sessions of the 
Conference. He wished to express his special gratitude to the 
Rapporteur of the Committee. 



_. 39 ~ CDDH/SR.36 

38. Twenty-seven of the thirty-three articles of draft Protocol I 
 
and fifteen articles of draft Protocol II ,had been adopted -by 
 
committee III by consensus. He hoped that the plenary meeting 
 
would also ad~pt those articles by consensus. 
 

The Conference took note of the report of Committee III. 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) 

Arti~le 1 - General principles and scope of applicati6n 

39'. The PRESIDENT invited the Conference to consider Article 1. 

40~ Mr. H~SS (Israel) said that his delegation could accept 
 
paragraphs 1~ 2 and 3 of Article 1, but would have to ask for a 
 
separate vote on paragraph 4. 
 

41. Mr. ABADA (Algeria) said that his delegation had hoped that in 
 
order to save time, Article 1 would be adopted by con'sensus. If 
 
Israel insisted on a separate vote on paragraph 4~ however, he 
 
would ask that the vote be taken by roll-call. 
 

42. Mr.RECHETNIAK (Ukrainian Soviet Socialist Republic) pointed 
 
out that paragraph 4 in the English text was numbered paragraph 2 
 
in the Russian text. 
 

43. The PRESIDENT said that paragraph 4 was numbered correctly in 
the English;, French and Spanish t,exts. The mistake in the 
numbering of the Russian text would be corrected. 

44. Mr. AL-FALLOUJI (Iraq) said that his delegation supported the' 
Algerian representative is request for a roll-call vote., If' 
Article 1 was not adopted by consensus; the vote on it would be of 
historic significance. 

45. Mr. SKALLI (Morocco) said that, since Article, 1 had alre,ady been 
approved at the first session;; he regretted that one delegation 
should seek to prevent it from being adopted unanimously. He 
supported the representatives of Algeria and Iraq in their request 
for a roll-call vote. 

46. Mr; de ICAZA (Mexico) pointed out that the text of paragraph 4 
had originally been proposed as an amendment by his delegation and 
others. ,Under, rule 39, of the rules of procedure, he' would insist 
that any vote should betaken'onthe article as a whole. 

47. The PRESIDENT ,asked: the representa:tive cif Israel if he wished 
to press his motion for a separate vote on paragraph 4. 
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48. Mr. HESS (Israel) said he regretted that he would have to 
 
insistona separate vote on paragraph 4. 
 

49. Hr. Gl'i.IBANOV (Union of Soviet Socialist Republics) proposed 
 
that the Conference should vote on Article 1 as a whole. 
 

50. Mr. EL-FATTAL (Syrian Arab Republic) supported that proposal. 

51. The PRESIDENT said that under rule 39 of the rules of procedure ~ 
"a representative may move that· ·parts of a proposal or an amendtaeht 
shall be voted on separately. If objection is made to the request 
for division, the motion for division shall be voted upon. ,i He 
therefore put to the vote the motion by the representative of Israel 
for a separate 'vote on paragraph 4. 

The motion was rejected. 

52., Mr. ALDRICH (United States of America) asked whether Article 1 
 
could now be adopted by consensus. 
 

53. Hr. HESS (Israel) said that although his delegation could 
accept paragraphs 1, 2 and 3 s it would have to ask for a vote on 
Article 1 as a whole. 

54. Mr. ABADA {Algeria) said that his delegation insisted on a 
vote by roll-call. 

55. Mr. AREBI (Libyan Arab Jamahiriya) said that since paragraph 4 
had led to discussion, he would ask the Secretary-General to read 
out the text of the paragraph in full~ in order to make it 
perfectly clear that it dealt with the struggle of peoples against 
colonial domination, alien occupation and racist r~gimes. 

56. The SECRETARY-GENERAL read out the full text of paragraph 4. 

57. Mr. MBAYA (United Republic of Cameroon) said that~ since 
Article 1 had already been adopted ..? a two-thirds majority vote on 
that article would be necessary. 

58. The PRESIDENT pointed out that Article 1 had already been 
adopted in Committee but not in plenary. 

At the request of the Algerian and Egyptian representatives, 
the vote on Article 1 as a whole was taken by roll-call. 

Lesotho, having been drawn by lot by the President, was 
called upon to vote first. 
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In favour: Lebanon, Liechtenstein, Luxembourg, Madagascar, Mali, 
 
Malta, Morocco, Mauritania) Mexico, Mongolia, Mozambique, 
 
Nicaragua, Nigeria, Norway, 1\Tew Zealand, Oman, Ugand'a, 
 
Pakistan, Panama, Netherlands " Peru, Phil ippines, Poland ~ 
 

,Portugal, Qatar, Syrian Arab Republic, Republic of Korea; 
 
German Democratic Republic~ Democratic People's Republic of 
 
Korea, Socialist Republic of Viet Nam, Byelorussian Soviet 
 
Socialist Republic, Ukrainian Soviet Socialist Republic, 
 
Uni ted Republic of Tanzania;_ Romania 9 Holy See, Senegal, 
 
Somalia, Sudan, Sri Lanka, Sweden, Switzerland, Czechoslbvakia, 
 
Thailand, Tunisia, Turkey, Union of Soviet Socialist Republics, 
 
Uruguay, Venezuela, Yemen, Democratic Yemen~ Yugoslavia,'Zaire, 
 
Afghanistan, Algeria, Saudi Arabia, Argentina, Australia, 
 
Austria, Bangladesh, Belgium, Brazil, Bulgaria, United 
 
Republic of Cameroon, Chile, Cyprus, Colombia, Costa Rica, 
 
Ivory Coast, Cuba, Denmark~ Egypt, United: Arab Emirates, 
 
Ecuador, Finland, Ghana, Greece s Honduras, Hungary, India, 
 
Indonesia, Iraq, Iran, Libyan Arab Jamahiriya, Jamaica, Jordan, 
 
Kenya, Kuwait. 
 

Against: Israel. 

Abstaining: Monaco, United Kingdom of Great Britain and Northern 
 
Ireland s Federal Republic of Germany, Canada, Sp~in, United 
 
States of America, France, Guatemala, Ireland~ Italy, Japan. 
 

Article 1 was adopted by 87 votes in favour? one against and 
 
11 abstentions. 
 c 

Explanations of vote 

59. Mr. HESS {Israel), speaking in explanation of vote, said that 
his delegation regretted that it had been forced to vote against 
Article 1 as ~ whole. It fully accepted paragraphs 1, 2 and 3, 
but totally objected to paragraph 4 for the following reasons: 

60. First, it felt that any reference to the motives and cause for 
which belligerents were fighting was in clear contradiction to the 
spi~it. and accepted no~ms of international humanitarian law and to 
the:preamble to-Proio~ol I. Any delimitation between inter~ational 
and noh~lnterriational conflicts should be based on objective 
arit~~ia. It should apply to the just and the unjust, to the one 
who might be considered the aggressor by some and the victim by 
others. A rtile which:was intende6 to apply only to one type of 
belligerent 'was not a legal norm; it might well bea carefully
drafted condemnation of a well~deservedbenediction, but it was not 
a norm of international humanitarian law. 
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61. Secondly, draft Article 1, paragraph 4 had within it a wilt-in 
non-applicability clause, since a party would have to admit that it 
was either racist, alien or colonial - definitions which no State 
would ever admit to. By including such language~ the Conference 
had 3 to his regrets ensured that no State by its own volition would 
ever apply that article. 

62. Thirdly; when drafting Article 1, paragraph 4~ it had been 
pointed out by a number of delegations that since obligations were 
being placed. on non-State entities •. it would be necessary· carefully 
to rewrite the other articles of the Protocol in order to ensure 
the necessary changes to enable non-State entities to apply it. 

63. However, the Conference had refrained from doing so and was 
 
now faced with a Protocol with detailed regulations which obligated 
 
non-State entities but coulc, not be applied by them. For example; 
 
there were detailed regulations as to courts, tribunals~ legal 
 
systems and appeals, but non-State entities by definition did not 
 
possess such organs. What remained were obligations without any 
 
international responsibility~ a system which could not work. 
 

64. Lastly, he said that instead of drawing up concise" clear and 
valid rules that would have ensured correct treatment to all· 
guerrilla fighters, the Conference had attempted to introduce 
political resolutions that were properly the responsibility of 
political organizations such as the United Nations into rules of 
international humanitarian law" and in so doing had achieved 
nothing but long-term damage to 'those rules by SUCll politization. 

65. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that 
in his,delegation's view; Article 1 of draft Protocol I was one of 
the basic articles aime'd at the reaffirmation and development of 
the 1949 Geneva Conventions. The purpose of Protocol I was to find 
the most effective means of applying the provisions of the 
Conventions in the context of present--day international relations. 
Article 1;. which was of particular importance in that respect~ 
correctly reflected such relations not only in confirming the 
provisions of Article 2 common to the four Geneva Conventions of 
1949 ~ but also in defending the rights of peoples fighting against 
colonial domination and alien occupation, and against racist 
regimes~ in order to exercise their right to self-determination as 
enshrined in the Charter of the United Nations and in the 
Declaration on the Principles of International Law concerning 
Friendly Relations and CO"operation among States in accordance 
with 'the Charter of the United Nations. 
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66. The establishment of a direct defence for the victims of 
colonialism~ racism and aggression represented an important 
reaffirmation of the rules of 5nternational humanitarian law and 
a strengthening of the authority and practical application of 
those rules in armed conflict. His delegation fully supported the 
provisions of Article 1 of draft Protocol I, which had been drawn 
up by the joint efforts of delegations participating in the 
Conference. 

67. The right of peoples to self-determination and their right 
 
to fight against colonialism~ racism and aggression was a 
 
generally-recognized principle of international law. The Soviet 
 
Union, which throughout its history had consistently opposed 
 
colonialis~ and actively supported those who were struggling for 
 

•. 	 their national liberation from colonial and racist domination~ 
attached particular importance to the article.' 

.68. Mr. ABI-SAAB (Egypt) said that his delegation deeply regretted 
that~ despite the United States representative's appeal~ the 
attitude of a single delegation had prevented the adoption of the 
fundamental provis·ions of Article 1. by consensus. ParagrC'.ph 4 of 
the article was based on the principle of self-determination. which 
had been accepted by all members of the.international community. 
As had been shown by the fact that the vast majority had voted in 
its favour, the paragraph should not have caused any problem to any 
State recognizing the principle of self-determination. It had been 
stated that the problem lay in the. use of political language •. 
Struggles against colonial domination~ alien occupation and racist 
regimes were s how.ever, specific applications of the principle. of 
self-determinatioh~ which was unquestionably a legal principle: 
was it political to take into (,·:msideration sO:'.1e of the atrocious 
and murderous armed conflicts being waged in the present-o.2.Y "i::>rld? 
It had been stated that the language of the paragraph had been 
imported from the United Nations, which was a politic~J, forum, and 
was unsuited to a Conference which was a legal andhumat;li:tarian 
body. The vast majority of representatives at the Conference also 
represented their contries at the United Nations and would hardly 
put forward differing views in the· two bodies on the same legal 
subject of the reaffirmation and development of humanitarian law. 

69. It had also been said tha.t the' other articles of the Protocol 
had not been adjusted to the adoption of Article 1, paragraph 43 
and that that: situation would result in unequal treatment of the 
Parties. Almost 'throughout the secohd session of the Conference;) 
an informal working group, representing all tneregionale-roups. 
and working with the participation of several delegations which 
had just abstained in the vote on Article 1; had met to examine the 
consequential effects of the adoption of that article in Committee. 
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The Working Group had unanimously concluded that no consequential 
change was needed in any article~ beyond the addition of a new 
paragraph to Article 84 concerning the accession of liberation 
movements to the Protocol. 

70. International practice on the universal; regional and bilateral 
levels had established beyond doubt the international character of 
wars of national liberation. The purpose of the amendment which 
had been adopted as paragraph 4 of Article 1 had not been to 
introduce a new and revolutionary provision, but to bring written 
humanitarian law into step with what was already established in 
general international law, of which humanitarian law was an 
integral part. 

71. His delegation therefore considered that the importance of the 
article lay in narrowing future divergencies in interpretation 
rather than in introducing new solutions. That in itself was a 
great advance, since experience had shown that the basic problem of 
humanitarian law had lain in the application of general principles 
to specific situations rather than in the acceptance of such 
general principles. All the provisions which bridged the gap 
between those two levels, beginning with paragraph 4 of Article 1, 
constituted the real advances achieved by the Conference, since 
such provisions closed the door to spurious interpretations and 
evasive attitudes when States were called upon to honour, by their 
actions the humanitarian principles and obligations which they 
readily accepted in abstract terms. 

72. Mr. ULLRICH (German Democratic Republic) said that in adopting 
Article 1 of draft Protocol I, the Conference had taken an important 
decision. The result of the vote was an exp~ession of the will of 
most States represented at the Conference to reaffirm the peoples' 
right to fight against colonial domination, alien occupation and 
racist regimes in the exercise of the right to self-determination. 
The peoples could thereby rely on the Charter of the United Nations 
and the Declaration on Principles of International Law concerning 
Friendly Relations and Co-operation among States in accordance with 
the Charter of the United Nations, as well as on numerous 
resolutions adopted by the United Nations General Assembly. 

73. The recognition of a people's struggle for liberation "as an 
international armed conflict in the sense of Article 2 common to 
the four Geneva Conventions of 1949, represented an important 
extension of the field of application of the Conventions and of the 
Protocol. It took into account present realities and necessities. 
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74. Considering the efforts for peace and security and the promotion 
of world detente to be the,most important international task~ his 
Government saw in those effor.ts an inseparable connexion with the 
guarantee of the peoples' right to self··determination. It therefore 
conslstently stood for the peoples' struggle for liberation in the 
exercise of their right to self-determinatiorl,and opposed any 
attempt to falsify the content of Article 1 or to restrict its 
field of application. 

75. His delegation was of the oplnlon that Article 1 positively 
enhanced international humanitarian law and that its present wording 
would be necessary as long as colonial domination and racist regimes 
existed. 

76. Mr. DI BERNARDO (Italy) said that his delegation had abstained 
 
in,the vote on Article ,1 as a whole because of- consideratio.ns which 
 
had remained unchanged since the adoption of the Artic'leby. 
 
Committee I. 
 

77. Article 1 as adopted brought a vagueness into the concept of 
international conflict - a:concept which was fundamentalto·the aim 
of respect for international ,humanitarian law. It could not be 
denied that . t'he conflicts covered by paragraph 4 were indefinable 
fromthe.p()intof view of obj.ective elements. The stl"uggle of an 
armed group ·against a Government within the meaning of Article 1 
of Protocol I could be considered as an international or as an 
internal conflict not on the basis of appreciable objective elements 
but on that of a largely subjective element: the aim of the 
struggle. That factor seriously prej udiced the"uncontroversial 
application of the rules 6f'intern(itional law, f?ince it completely. 
blurred the borderline between international and non~international 
armed conflicts. 

78. His delegation had consistently supported the practical 
application of the principle ,of self-determination of peoples~ but 
it was convinced that, by gi~ing scope for wide differericesin, 
interpretation, Article 1 of Protocol I as adopted ,could not serve 
the legitimate interests of peoples s since it rendered uncertain both 
the legal system applicable to their struggle and:the,guarantees 
to which those peoples were entitled. 

79. Mr.,. HERCZEGH (Hungary) said that his delegation had voted for 
Article 1, considering it to be one of the key provisiqns of 
Prqtqcol I. It attached particular importance to paragraph 4 ~ which 
repl?e~ented a great step forward in the development of international 
humanitarian law. The right of peoples to self-d~termination 
included their right to struggle against colonial domination and 
foreign occupation and against racist regimes. They should there
fore enjoy the full protection of Protocol I in their struggle. 
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After the adoption of Article 1 and its paragraph 4, no one could 
 
in good faith deny the international character of armed conflicts 
 
in which peoples exercised their right to self-determination. 
 

80. Mr. AL-FALLOUJI (Iraq) said that his delegation had noted with 
great satisfaction the result of the vote on Article 1, in which 
only a single voice had been raised against the vast majority who 
had voted in favour of the historic article. His delegation 
at'tached particular importance to the first vote~ which had shown 
that the Conference considered the article indivisible. 

81. The most important paragraph of Article 1 was paragraph 3~ 
stating that the Protocol supplemented the Geneva Conventions. 
Paragraph 4~ which filled out that key paragraph~ also contained 
a fundamental principle. There was no trend in the present-day 
world that was more inevitable than decolonization. Paragraph 4, 
which recognized that objective truth~ thus filled a gap in 
international humanitarian law. 

82. Mr. FREELAND (United Kingdom) said that his delegation had 
voted in favour of the motion for division because it had 
traditionally taken the position, in the proceedings of inter
national bodies~ that a delegation which asked for a separate vote 
should generally be allowed the opportunity to express its position 
in that way. It 'had seen no reason to depart from that position on 
the present occasion. 

83. His delegation had abstained in the vote on Article 1 as a 
whole and would have abstained on paragraph 4 if a separate vote 
had been taken on it. At the first session of the Conference the 
United Kingdom delegation had voted against the amendment to include 
the paragraph now appearing as paragraph 4, partly because it had 
seen legal difficulty in the language used, which seemed to be cast in 
political rather than legal terms. The main reason for its 
opposition, however, was that the paragraph introduced the 
regrettable innovation of making the motives behind a conflict a 
criterion for the application of humanitarian law. 

84. His delegation had nevertheless fully understood the wish of 
those who in 1974 had sponsored the amendment now appearing as 
paragraph 4 to classify as international armed conflicts various 
conflicts which by traditional criteria would have been considered 
internal but in which the international community was taking a keen 
interest. Those conflicts had been mentioned during the debates in 
1974. They were conflicts which had been of major concern to the 
United Nations, all of them outside Europe; some of them had 
fortunately come to an end since 1974. 
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85. Not wishing to see the Protocol founder on that difference of 
opinion, his delegation had joined in the efforts at the subsequent 
three sessions of the Conference to fit the new idea contained in the 
amendment into the framework of the Protocol. One of its primary 
concerns at the fiu:lt s~S:::dOll hdd b0(;!1 that i:; migh~ be ai..'@,l,;.ed th.J.t 
different rules of law should apply to 09Posing sides in a conflict 
to which the paragraph applied and that the text of other articles 
might be amended accordingJ_y. His del~gation had been relieved to 
find that that had not been so and that the cardinal principle of 
equality of application to all participants had been respected. In 
a spirit of co-operatiol1_ rather than in the unfortunate atmosphere 
of confrontation which had pre-vailed at the first session> solutions 
had been found to th8problem of integrating the amendment and its 
consequencesint0the Protocol. 

86. Thus~ while still having certain doubts about paragraph 4 of 
 
the article for the reasons of law h2 had stated, his deJ.egation 
 
had been able to move from a negative vote in 1974 to ~bstention on 
 
the article as a lIThole on the prese:r.t occasion. 
 

87. He wished to make a general point of interpretation which 
applied not only to tIle class of arined confIicts referred to in 
paragraph 4 but also to the traditional class of inter·State conflicts 
referred to·in paragraph 1. In either ca3e; for Protocol I to apply 
there must be armed conflict. That term Vlas d8fined neither in the 
Conventions of 1949 nor in Protocol I. His Government considered" 
however, that the teI'm ;; armed conflict;; in that context implied of 
itself a certain level bf intendty of fighting which mus't be pl'escnt 
before the Conventions or the Protocol could apply in any situation. 

88. In Article 1 of Protocol II; dealing wit'1 internal armp.d 
conflicts, Committee I had defined l-,h~ Je'lcJ_ of intens:i.ty wbich n.t'st 
be reached before Protocol II cOlcld a.pply. That dpfinition~. I'J'hich 
had been adopted by con:Jensus 3 bae. been worked out carefully .and 
after long debate. 1;1 his delegation's 1.Tie~v~ the G.:,med conflicts to. 
which Protocol I would apply ':!ould not oe of less intemdtyth-an thos8 
to which Protocol II would apply. His delegation would acco~dingly 
interpret the term Harmed conflict l1 as u3p.d in'Protocol I in that 
sense. 

89. Mr. CLARK (Nigeria) said that his delegation had voted for 
the article because it embodied the present state of international law 
applicable in armpd conflict. The Rrticle waG tssential to draft 
Protocol I as a whole. 



CDDH/SR.36 - 48 

90. When his delegation had joined in sponsoring the proposal that 
had led to Article 1, paragraph 4~ it had realized that the 
Conference was taking an important and innovative step in 
recognitio,' of the legitimacy ( f the struggle of the national 
liberation movement~ in Africa and elsewhere against colonial 
domination, alien occupation~ apartheid and racist regimes. The 
principle of self-determination which the article endorsed went 
beyond political notions; it was now a part of international law, 
as enshrined in the Charter of the United Nations and several 
multilateral instruments~ including the Declaration on Principles 
of International Law concerning Friendly Relations and Co~operation 
Among States in accordance with the Charter of the United Nations. 
It was of historic importance that the increasingly intensive 
armed struggles for freedom and independence taking place in 
Namibia, Zimbabwe and South Africa would now be recognized by the 
world as international conflicts under international humanitarian 
law. 

91. Mr. PAOLINI (France) said that his delegation had abstained in 
the vote on Article 1 for the reasons it had indicated in Committee I. 
Its abstention was justified by its concern at the lack of criteria 
for a precise distinction between non-inter-State armed conflicts 
covered by Protocol I and those covered by Protocol II. The 
confusion in paragraph 4 with regard to conflicts coming into one 
or other of those categories was bound to be a constant source of 
trouble and confusion both legally and politically. 

92. Mr. MILLER (Canada) agreed with the view that the basic problem 
facing the Conference was the application of humanitarian law in 
specific situations of the present day. The point of concern to 
his delegation was whether the article fulfilled the task for 
which it Wi:.l.S designed. Canada s support on mo,DY occasions for the 
right of peoples to self~determination was a matter of record. That 
right was a fundamental principle of the Charter of the United 
Nations and of the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in 
accordance with the Charter of the United Nations. It was not, 
however~ the issue on the present occasion. The Conference was not 
seeking through the article to give peoples the right to self
determination. The discussions in the United Nations and elsewhere on 
colonial domination, alien occupation and racist regimes had already 
been given an international character and it was to be hoped that 
they would result in the elimination of the causes and the 
rectification of the results of such practices. 
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93. His delegation was concerned about another equally important 
principle: that of non-discrimination in humanitarian laws which 
the article had breached. Paragraph 4 might now encourage .the very 
states that were alleged to be guilty of color.ial domination or 
alien occupation~ or of being racist regimes~ not to apply the 
Protocol. 

94. At the first session of the Conference his delegation had 
endeavoured to suggest alternative ways of dealing with the 
specific situations it wished to see covered~ and it regretted that 
its suggestions had not been accepted. That was why it had been 
obliged to abstain on the article as a whole. It would have 
preferred to see the article adopted by consensus~ and would then 
have made a similar statement to the present one. He hoped the 
situations intended to be covered by paragraph 4 would indeed be 
covered, but he had doubts on that score. If'they were not, it was 
important that the other provisions of international humanitarian 
law on which the Conference was working should apply to them. 

95. Mr. MBAYA (United Republic of Cameroon) said that his 
delegation wished to express its deep satisfaction at the adoption 
of Article 1 of draft Protocol I. The Conference had the dual task 
of reaffirming and developing international humanitarian law 
applicable in armed conflicts. It would have failed to fulfil the 
second of those two functions if it had not adopted the article. 
In doing so, the Conference had courageously taken into account the 
facts of the modern world by giving national liberation movements 
their rightful status and eniuring them adequate protection. 

96. It was because of those considerations that his delegation had 
voted in favour of the admissio~ of national liberation movements 
as observers at the Conference and had consistently supported the 
provisions for their protection which had been approved in 
committee by the vast majority of delegations. 

97. There was a principle of international and domestic law that 
conventions must be interpreted and applied in good faith. A Party 
to a convention that was not in good faith would always find a 
pretext to dispute the nature of any provision, however clear it 
might be. 

98. Mr. JEICHANDE (Mozambique) said that it was well known that the 
People I s Republic of rf]ozambique was the result of an armed struggle 
for national liberation during which several countries had supported 
the massacre of people fighting for their freedom. He was surprised 
that certain delegations had abstained in the vote on Article 1 when 
women and children of Angola~ Mozambique and Viet Nam had been 
murdered and the fighters of those countries had been executed 
without trial for no other crime than having rejected slavery~ 
foreign domination ano. exploitation and having struggled against 
apartheid, racism and exploitation in favour of a society in which 
human rights would no longer be mere empty words. 
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99.' Despite the nobility and justice of their cause 3 there had 
hitherto been no international legal 5_nstrument to cover the 
situation of freedom fighters. His delegation therefore welcomed 
the adoption of the article~ i'lhich ~\ras of fun -amental importance to 
the peopl!=s;ofZirnbaiJwe 3 Namibia~ South Africa~ Palestine and all 
other peoples who were fighting for their freedom3 independence and 
human rights. The article was the very essence of the Protocol and 
should not be the subj ect of any reservations. 

100. Mr. MENCER (Czechoslovakia) said that his delegation had voted 
in favour of Article li which was a key article of Protocol I .. It 
attached particular importance to pa.ragraph 4;; which was an 
indispensable provision based on the exercise of the right of peoples 
to self-deternlinatlon. The wording of-the paragraph~ which 
expressed in legal terms the reality Of existing flituation::; ~had 

"opened 	a new page in the l)i3tory of inter:.J.ational humanitarian 
law applicable in armed conflicts. Its adoption represented a 
development of international l)uniani tarian 1mT anj was undoubtedly' 
one of the major successes of the Conference. It also accorded 
with the views of the overwhelming m~jority of public opinion. 

101. Mr. CERDA (Argentina) said that ~ as ~~ sponsor of the, amendment 
 
on which paragraph 4 of Al·ticle 1 ha(L been b:..:.sed, his delegation 
 
welcomed the adoption of the article by so vast a majority. The 
 
paragraph undoubtedly represented the fundHmental'content of the 
 
article _in that it reflected international l'I3cognition of the ,final 
 
liquidation 0:(' the coloniale.ra-·a proceSt' vihich had begun at the 
 
end of th~ Second 1"'orld War - and reco~i ticm of the I supreme nature 
 
of the human being which s.lloi-led of no form of discrimination. The 
 

, night, :of all peoples to sovereigntJ o-veptheir own territory and the 
"ri:ght. -to.. fight againstunoqual tregtrlent were recognized ,in the 
derinition of international 266ressionl'l2"csnt .....y '. ~.l."dopted by the" 
Uni tedNationsG:ener'al Assembly. 'LhG 7_nce:2!12.ticinal cOlThlluni ty 
therefore had a d~ty to protect t~c~e ~aTticipati.ng in the st~uggle 
by making applicable to them the hum&ni t,:u'ian ::,ulec of the Geneva 
Conventions 'of 1949 and oI'th'2 ltddi tionalProtocolJ. It was in 
paragrapq 4 ,that the ove:i."'ridlng im)Ort8.11c8 of' 'Artic'le 1 lay .

102. Hr. ABADA (Algeria) said that A:i...,ticlc 1 "i8.B one of the mos.t 
 
straightforward and clearest in the wholc i'l'otocol and that itiwas 
 
difficult to understand the mistrust and criticism with which it 
 
had been received. He '.J"elc01E9d, thE:refo:;:'c"the ovel'1:J'helming.. 
 
majority bywhiOh it l1adbeen adopted. By endcir'sing "'Jhe principle 
 
of self-determination, which was alread.y a universally accepted 
 
prino~ple of international law, paragraph :1-1 contributed to the 
 
development ofl1uma.nitaria!1. law and helped to bring it into line 
 
with existing conditions. The article clearly constituted one bf 
 
the fundamental elements of Protocol I, without which it would 'lo~e 
 

its consistency and validity, and even its acceptability. Arts 
 
reservations with regard to the article would indicate a deep 
 
misunderstanding of the whole Hork of the Conference. 
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103. Mr. de BREUCKER (Belgium) said that his delegation had voted 
 
for the article because it could not but approve an article which 
 
restated j in paragraphs 1 and 2) the lofty general principles 
 
governing the application of humanitarian law. It had no comments 
 
to make on the first three paragraphs. With regard to paragraph 4, 
 
the Belgian delegation considered that it referred to a special type 
 
of armed conflict linked with the process of decolonizati6n and very 
 
limited in duration and scale, and that it could in no way modify 
 
the respective scope of application of the two Protocols, one of 
 
which related to international and the other to non-international 
 
conflicts. 
 

104. Mrs. ANCEL-LENNERS (Luxembourg) said that her delegation had 
 
voted for the article for the reasons given by the Belgian 
 
representative. 
 

105. Mr. SAWAI (Japan) said that his delegation had been one of 
those which had opposed draft Afticle 1 when it had been voted on 
in Committee I during the first session of the Conference. Its 
reasons for doing so had been stated at the fifth meeting of 
Committee I. It had subsequently noted that a number of provisions 
having a bearing on paragraph 4 of the article had been adopted in 
the main Committees either by consensus or by a large majority on 
the assumption that Article 1 \'Tould eventually be incorporated into 
Protocol I. Taking that development into account j his delegation 
had abstained on Article 1. 

106. Mr. EL-FATTAL (Syrian Ar~b Republic) said that the vote on 
Article 1 was a historic occasion of great legal) humanitarian and 
political significance. Hitherto; international humanitarian law 
had suffered from a tragic lacuna~ in that it provlded no protection 
for combatants exercising their right to self-determination by 
struggling against foreign occupations racism and colonialism. The 
right to self-determination was universally recognized by inter
national lawyers, which made it imperative to provide the necessary 
protection for those fighting to defend that right in Africa and in 
other parts of the world. 

107. The fact that one delegation had voted against the article came 
as no surprise. That delegation had already unashamedly declared that 
its Government did not apply the fourth Geneva Convention of 1949; 
it was not to be expected, therefore; that such a country would vote 
for an article which protected the people whose territory it was 
occupying. That disquieting voice had become as familiar as it was 
obnoxious and;; as could now be seen; it was completely isolated 
from the civilized world. 
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108. Mr. MOKHTAR {United Arab Emirates) said that the adoption of 
Article 1 showed that·the peoples of the world had a high respect 
for international humanitarian law and wished to enrich it for the 
sake of present and future generations. He failed to understand the 
assertion that the article politi6ised legal conference. To 
support the cause of oppressed peopie~-fighting for their funda
mental rights was not a political matter~ but essentially one of 
supporting right against wrong. Thew1de support which the article 
had received spoke for itself; he would merely stress s therefore, 
that the article was very important from the humanitarian stai:;ldpoint 
and that ~ by adopting it ~ the nations concerned had stood up fOr 
their humanitarian aims. In voting for the article, his delegation 
had been guided by the same humanitarian principles . 

. 109. Mr. TODORIC (Yugoslavia) said that the adoption of the artlcle 
was of historic value for the peoples fighting against colonial 
domiriation~foreign occupation and racist regimes. Theprovisions 
of the article constituted an iinportant element in the progressive 
development of international humanitarian law. The result of the 
vote had clearly confirmed the will of the international community 
toa.pplythe principles of the United Nations Charter and the 
United Nations General Assembly resolutions on the right of peoples 
to self-determinations to which his country attached overriding 
importance. 

110. Mr. KAKOLECKI (Poland) wished to express his delegation's 
profound satisfaction at the adoption of Article 1, with paragraph 4, 
by an overwhelming majority. It was a fact of great· importance that 
the Conference had clearly confirmed and incorporated in Protocol I 
the·existing principle of international law which recognized the 
iriterrtational character of armed conflicts in which peoples Were 
fightihg'in the exercise of their right to self-determination. That 
historic decision was a logical and indispensable reaffirmation and 
development of i:nternational law. The article should be applied as 
,adop·ted 	andshOllld not be the subj ect of any reservations. His 
delegation sincerely hoped that it would help to ensure huma.nitarian 
legal protection to freedom fighters struggling against colonial 
domination, alien occupation and racist regimes. 

111. Mr. GHAREKHAN (India) said that his delegation had votea foro· 
the article in conformity with India 1 s consistent policy of support 
for wars of liberationfor~elf-determination against al~en occupa
tion and colonialism. At tbe first session, his delegation had 
co-sponsored the' proposal' now embodied in paragraph 4 of Article 1. 
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It would have preferred the article to have been adopted 
 
unanimously by acclarnat:ion; the need for a vote was regrettable. 
 
It was satisfactory, however, that the article had been adopted 
 
by such an overwhelming major~ty; it would indeed have been 
 
ironical if it had beed adopteu without paragraph 4. His 
 
delegation noted with great satisfaction that representatives of 
 
national lib~ration movements who had been present as observers in 
 
1974 were now attending the Conference as representatives of fully 
 
sovereign Governments~ and hoped that the same would apply at 
 
future international gatherings to those still attending the 
 
Conferences as representativ2s of national liberation movements. 
 
The adoption of Article 1~ with its paragraph 4, was an important 
 
achievement in the development of international humanitarian law. 
 

112. Mr. GAYNOR (T:::'eland) sClid that his delegation had abstained in 
the vote for the same reasons for which it had abstained when 
Article 1 was adopted in Committee 1. While his delegation 
fully sympathized with the aims behind the provisions of Article 1~ 
it nevertheless regretted that a clearer and more precise definition 
or the situations to which paragraph 4 would apply had not been 
produced. 

113. Mr. ARMALI (Observer for the Palestine Liberation Organization), 
speaking at the invitation of the President, expressed his deep 
satisfaction at the result of the vote, by which the international 
community had re-confirmed the legitimacy of the struggles of 
peoples exercising their right to self-determination. That had 
already been confirmed by a number of international texts, including 
resolutions of the United Nations General Assembly. All those 
present would doubtless recall witll emotion the occasion on which 
the representatives of national liberation wo'~ments-had taken their 
rightful piaces in the Conference to the unanimous applause of the 
international cOITl1nunity. Ever since then;; those representatives 
had co-operated in good faith, and, he believed~ usefully, in the 
development of international humanitarian law and in the promotion 
of justice for peoples fighting for self-determination. Today's 
vote was the CUlmination of their concerted efforts. The over
whelming majority agair..st the single vote cast by the Zionist 
representative was a source of deep· satisfaction and would also be 
an encouragement to the peoples of southern Africa waging a just 
struggle for self-determination. 

114. The Arab people of P~lestine fell within all three of the 
categories mentioned in pal'agraph 4: they were under colonial 
domination; their territory was under foreign occupation, despite 
the assertions of the ~errorist Begin; and they were suffering under 
a racist r§gime, since Zionism had been recognized in a United 
Nations resolution a~ ~ form of racisM. He wished to express his 
gratitude to the justice-- and peace-loving peoples who had given 
their support to the struggles of all peoples fighting for self
determination. 
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115. Mr. de ICAZA (Mexico) said that Article 1 was a well-balanced 
article. Paragraph 1 affirmed that the Protocol should be respected 
in all circumstances~ thus excluding the possibility of distinctions 
being made between the circumstances surrounding, motivating or 
producing international armed conflicts. Paragraph 2 reiterated the 
well-known Martens clause. Paragraph 3 reaffirmed the application 
of the Protocol to the situations referred to in Article 2 common 
to the Geneva Conventions of 1949. Paragraph 4, resulting from an 
amendment sponsored by the delegations of Argentina, Honduras s 
Mexico, Panama and· Peru reflected the development of international 
law since·the adoption of the Geneva Conventions of 1949~ by 
recognizing that the fight of peoples for' self~determination 
constituted an international armed conflict. It was in lines there
fores' with General Assembly resolution 1514 (XV) and with the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States in accordance with the 
Charter of the United Nations. 

116. His delegation was~lad to have contributed to the drafting and 
adoption of the article. It had opposed a separate vote because the 
deletion of one of the paragraphs would have destroyed the unity of 
the article and 5 thereby: its faithful reflec~ion of existing inter
national law. 

117. Mr.AL-ATTI'YA (Qatar) welcomed the adoption of Article 1 of 
Protocol I by such an overwhelming majority. In its present 
formulation 5 with its four paragraphs, the article constituted a 
decisive turning point in and confirmation of international humani
tarian law. Paragraph 4 was a particularly important achievement 
since it embodied the principles of law established over the past 
thirty years concerning self-determination and the struggle against 
foreign domination and occupation and against racial segregation. 

118. Hr. NAOROZ (Afghanistan) said that the importance of Article 1 
was revealed by the fact that only one delegation had insisted on a 
vote on paragraph 4. The moment, as many previous speakers had 
said, was undoubtedly an historic one. His delegation had voted 
wholeheartedly in favour of the article, which embodied the 
fundamental right to self-determination and the right to struggle 
against alien domination. ~1uch energy, effort and time had been put 
into the formulation of the article; which his delegation regarded as 
one of the key provisions of Protocol I. It was glad that it had 
been voted by such an overwhelming majority. 
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119. Mr. ALEXIE (Romania) said that his delegation had voted for 
Article 13 which it regarded as one of the fundamental articles of 
Protocol I. By giving specific recognition to, the right o,f peoples 
to self-determination, enshrin~d in,the United Nations Chart~r, 
Article 1 constituted a reaffirmation and development of inter-
national humanitarian law and an appropriate supplement to the 
1949 Geneva Conventions. Romania had always supported the just 
struggle of peoples against colonial domination, foreign occupation 
and racist regimes in the exercise of their right to self
determination. It w:elcomed the adoption of an article of-such 
great humanitarian value. 

120. Mr. BRECKENRIDGE (Sri Lanka) said that his delegation had, 
from the beginning; supported Article 1 in the form in which it had 
been adopted today. As current co-ordinator of the non-aligned 
countries 5 it wished to mark the historic deve'lopment of inter
national humanitarian law contained in the article, since it 
reflected the principles which the non-alinged countries had always 
stood fbr and actively promoted. It wished to emphasize the
importance of the article in the context of the final acceptance 
and application of the Protocol as a whole. 

121. Mr. TOPERI (Turkey) said that his delegation was satisfied with 
the result of the vote, although it would have preferred the article 
to have been adopted by consensus. His delegation had voted for 
th~.article, which it regarded as one of the key provisions of 
Protocol I. The Turkish Government had alwayssupPQrted peoples 
st,ruggling against colonial domination; foreign occupation and 
racIst. r~gimes in the exercise of their right to self-determination. 
In its view, the article applied to armed conflicts recognized-by 
regiqnal intergovernmental orgc:mizations such as the' League of- Al'ab 
States or the' Organization of African Unity ~ which were universally 
and widely accepted. 

122. Mr. ROUCOUNAS (Greece) said that his.delegation had -voted for 
Article 1 as a ,\,Thole ~ regarding it as a -humanitarian provision of 
great .importance. Paragraph 4 was fully in accordance with modern 
international law as expressed in the unit-eO-Nations Charter and 'as 
it had been applied during recent years. Since the first session 
of the Conference, the internal situation in Greece had changed, 
with the re-establishment of democratic legality. His delegation 
was therefore glad to take the opportunity to confirm his country's 
support for the right of peoples to self-determination and its 
opposition to any form of domination and foreign occupation. 
Paragraph 4 provided the necessary protection for peoples fighting 
in the exercise of those rights. 
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123.· Mr. AREBI (Libyan Arab Jamahiriya) said that he had been glad 
to hear a very large number of delegations express the view that 
Article 1 was the cornerstone of Protocol I. On the other hand, he 
had been surprised to hear a certain number of delegations state 
that paragraph 4 would not be of benefit to peoples struggling for 
self-determination. Perhaps that view was not so surprising when 
one n9ted which delegations had abstained in the vote. 

124. Mr. ALKAFF (Democratic Yemen) said that his delegation had 
voted for Article 13 which constituted an important factor in the 
development of international humanitarian law. The provision of 
all possible forms of protection to peoples struggling against 
foreign occupation and racist regimes in the exercise of their 
right to self-determination was indeed an essential element of 
international humanitarian law. Democratic Yemen J which had 
achieved its independence through armed struggle~ was fully aware 
of the significance of the article~ which embodied a basic 
principle of Protocol I and should not be the subject of any 
reservations. The article could have been adopted by consensus had 
it not been for a single delegation which had insisted on a vote, 
thereby sabotaging international unanimity. However; the result of 
the vote had been satisfactory and would serve the development of 
international humanitarian law in the interests of all peoples. 

125. Mr. BEN REHOUNA (Tunisia) expressed his delegationVs satisfac
tion at the adoption of the article by a very large majority. By 
reiterating the universally recognized right of peoples to self
determination~ the article extended the protection of international 
humanitarian law to millions of people who had placed their hopes. 
in the Conference .. The humanitarian concern expressed in the 
.article was clear. It constituted a noteworthy landmark on the 
road to the abolition of colonialism and racism. There was no 
justification for invoking legalistic arfSuments as a pretext for 
obs.tructing the extension of humanitarian law to peoples exercising 
their·. right to self··determination. . 

126. Mr. EL HASSEEN EL HASSAN (Sudan) said that his delegation had 
voted in favour of Article 1~ which~ in its view~ constituted the 
cornerstone of Protocol I. Sudan had always assisted, with money, 
arms and training, national liberation movements struggling against 
colonialism arid racism; some members of such movements were now 
sitting as representatives of independent States. The fact that, 
a few years before, there had been serious difficulty in securing 
acceptance of their right to attend the Conference as observers was 
eloquent proof of the importance of Article 1 and of the need to 
apply it. 
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127. Mr. SHERIFIS (Cyprus) said that his delegation could not but 
have voted in favour of Article 1. It regarded Article 1 as the 
cornerstone upon which Protocol I was based, since it stated the 
guiding principles of the Protocol and defined its scope of 
application. His delegation's vote was also dictated by certain 
cardinal principles which his Government had constantly followed 
since Cyprus had emerged from colonial rule to independence and 
statehood. Those principles were enshrined in the United Nations 
Charter, and high among them was the right of peoples to self
determination. Above all) his country~ for easily comprehensible 
reasons~ stood against occupation and aggression. All those 
principles were embodied in paragraph 4 of the article. He 
welcomed its adoption in such overwhelming fashion. 

128. Mr. QAAWANE (Somalia) said that his del~gation had voted for 
the article and shared the satisfaction expressed by a majority of 
speakers. He was glad that justice and democracy had prevailed 
and that humanitarian rights had been restored to all those waging 
a just struggle for national liberation and self-determination. 

129. Mgr. LUONI (Holy See) and Mrs. CONTRERAS (Guatemala) stated 
that their explanations of votes would be submitted in writing. 

Article 2 - Definitions 

Article 2 was adopted by consensus. 

Article 3 - Beginning and end of application 

Article 3 was adopted by consensus. 

Article 4 - Legal status of the Parties to the conflict 

Article 4 was adopted by consensus. 

The meeting rose at 6.20 p.m. 
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ANNEX 

to the summary record of 
the thirty-sixth plenary meeting 

EXPLANATIONS OF VOTE 

AUSTRALIA Original: ENGLISH 

Article 1 of draft Protocol I 

The Australian delegation voted in favour of Article 1 because 
it contains principles which are consistent w{th the purpose of this 
Protocol and because it extends international -humanitarian law to 
armed conflicts which can no longer be considered as non
international in character. 

In requiring the High Contracting Parties to undertake to 
 
respect and to ensure respect for Protocol I in all circumstances, 
 
paragraph 1 affirms the fundamental obligation which binds each 
 
Party to the Protocol. 
 

Neither Protocol I nor any other international agreement covers 
all the situations which may arise in international conflicts and it 
is important to affirm the applicability of international legal 
humanitarian principles to situations not so covered. Paragraph 2 
does this. 

Paragraph 3 provides that Protocol I shall apply to all the 
situations in which the Geneva Conventions of 1949 are applicable. 
This paragraph is essential if the Protocol is to supplement the 
Conventions. 

In applying Protocol I to armed conflicts involving national 
liberation movements~ paragraph 4 is a significant development in 
international humanitarian law and one which my delegation supported 
at the first session of the Conference. This development of 
humanitarian law is the result of various resolutions of the United 
Nations 0 particularly resolution 3103 (XXVIII), and echoes the 
deeply felt view of the international community that. international 
law must take into account political realities which have developed 
since 1949. It is not the first time that the international 
community has decided. to place in a special legal category matters 
which have a special significance. 
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In supporting paragraph 4, the, Australian delegation should not 
be understood as expressing an opinion on the legitimacy of any 
particular national liberation movement. 

In supporting Article 1" as a whole, Australia understands 
that Protocol I will apply in relation to armed conflicts which 
have a high level of intensity." Furthermore, Australia understands 
that the rights and obligations under the Protocol will apply equally 
to all parties to the armed conflict, and impartially to all its 

,victims. " 

CYPRUS Original: ,ENGtISH 

Article 3 of draft Protocol I 

My delegation :welcbmes the urtanimous adopti'on of Article 3, 
establishing the beginning and end of application of the, Conventions 
and of Protocol I. We consider that the provision in paragraph (b) 
constitutes a forward development of humanitarian law in as much as 
it expands its application and as such we warmly welcome it. My 
d~iegat:;i6n voicbs particular satisfact10n because it is unequivocably 
stipli1ated in Article 3 (b) that :;in the case of occupied. ' ' 
territories:; the applicatIon of the Conventions and of the Protocol 
shall,~ease only at the, termination of the occupation~with one 
e,xcept :t.9!), alone, and that is the right direction, namely' concernipg 
the, perSOlls whose" final release, repatriat:i,on or re.;.~s1;;~QlJsh!1lent, 
take~: p~Ci~e :thei"eafter and who will benefit until then 'froIll the 
reie\Tant- provisions concerning them.' 

Thus, people subjugated by the might of a foreign army will 
al?pl.re, to the ,'protection of the humanitarian law until their plight 
i~~end~d.It is only to be hoped that the Occupying POwer ~ill" 
respect' its' provisions. ' ' , ' , 

'GERMANY~ FEDERAL REPUBLIC OF Original: ENGLISH 

:Article 10f draft Protocol I 

The delegation of the Federal Republic of Gerwany would have 
 
preferred to pronounce itself on the different paragraphs of 
 
Article '1 separately 2 for it attributes great importance to the 
 
bblig~tions ~nshrined in the first three paragraphS of this arti~le. 
 

TheFed~ral Republic 'of Germany welcomes the inclusion of the 
 
r·qartens clause in an operative article' of Protocol"!. 
 



- 61 - CDDH/SR.36 

Since the delegation of the Federal Republic of Germany could 
only pronounce itself on the article as a \<lhole .. it decided to 
abstain in the vote. Its apprehensions regardi~g .the disadvantages 
of paragraph 4 in the humanitarian context have outweighed its 
positive attitude towards the first three paragraphs. 

The Federal Republic of Germany recognizes that the protection 
p~ovided for in Protocol I should~ in principle, be extended also 
to situations which were not regarded as international armed 
conflicts under traditional international law. It was in favour 
of broadening the field of application of Article 38 of draft 
Protocol II. 

In order to extend the scope of application of draft Protocol I 
to conflicts which traditiohally have not been regarded as inter
national j it would have been necessary to find appropriate criteria 
of a basically legal character which can and will be applied in 
practice. However~ the criteria contained in paragraph 4 as now 
adopted by the Conference do not meet these requirements. The 
terms ;'colonial domination;:, ::alien occupation';, ;'racist regimes" 
are not objective criteria but lend themselves to arbitrarys 
subjective and politically motivated interpretation and application. 
Moreover, they have been chosen rather with a view to short-te~m 
political problems and obj ecti ves, ahd thus do not fit well into 
a legal instrument intended to be of long··term value. 

For these reasons the delegation of the Federal Republic of 
Germany decided to abstain in the vote. 

GUAT":MALA Original: SPANISH 

Article 1 of draft Protocol I 

The delegation of Guatemala abstained in the vote by which 
Article 1 as a whole of draft Protocol I was adopted" for this 
delegation maintains reservations with respect to paragraph 4 of 
that article. . 

The Government of Guatemala respects and supports the principle 
of the self-determination of peoples provided that~ in conformity 
with resolution 1514 (XV) of the General Assembly of the United 
Nations: the territorial integrity of a State is not infringed. 
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HOLY SEE Original: FRENCH 

Article l.of draft Protocol I 

The delegation of the Holy See voted for Article .1 of Protlocol I 
as a whole. 

It would have preferred the article to be, ,adopted by consensus!, 
in view of the very real value of paragraph 2, which explicitly 
menti.on.s, the Martens principle .and invokes the dictates of universal 
consci>~i~ce ~ a term which the Holy See delegation prefers to "public 
conscience;'. 

Since it was not adopted by consensus, the Holy See finds itself 
obliged to express .certain reservations both as to the merits of 
paragraph 4 of the article adopted, which clearly reflects a 
particular historical situation'undergoing rapid development, and as 
to it's applicability in practice ~ given that different judgements 
may be passed on the same or similar situations. In such judge
ments, subjective factors often outweigh objective criteria. 

Finally" the Holy See delegation took its decision in the belief 
that paragraph 4 does not mean any sUbstantive change in the scope of 
application of ProtOcol I s since it will cover certain conflicts that 
might otherwise not be covered either by Protocol I or by 
Protocol lIs because of their special nature and their extent. 

The Holy See delegation considers that it is in the interests of 
the international community that all armed conflicts should be 
covered by humanitarian law. From that standpoint, it is clear that 
the ~doption of Article 1 of Protocol I will not represent a genuine 
development of humanitarian law unless it is followed by the adoption 
of Protocol II. 

Only if both Protocols are adopted "lill there be an assurance 
that in the future all armed conflicts will reallype covered .by 
humanitarian law and that a due balance will.be preser,ved in' the 
protection of the victims of such conflicts. .~ 

INDONESIA Original: ENGLISH 

Article 10T draft Protocol I 

Ny delegation voted in favour of Article 1 of Protocol I as 
a whole~ as it also did when this article was put to the vote in 
Committee I during the first session of the Diplomatic Conference 
in 1974. 
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However~ as was also the case in 1974, my delegation voted in 
favour with the understanding that the liberation movements 
referred to in paragraph 4 of Article 1 are limited only to. those 
liberation. movements whi,cp have already been recognized by the 
respective re gional intergovernmental organizations concerned, such 
as the Organization of African Unity and the League of Arab States. 

By m{l.king our vote conditional to the factor of recognition by 
these regional intergovernmental organizations~ we endeavour to 
insert an element of objectiveness in evaluating whether a movement 
can be r~garded as a liberation movement or not. 

NE\11 ZEALAND Original: ENGLISH 

Article 1 of draft Protocol I 

At the first session of this Conference~ the New Zealand 
delegation summarized its position in relation to draft Article 1 
of Protocol I in the following way. It recognized~ first. that the 
protection of the Protocol should not be applied only to the 
classical situations dealt with in existing international 
instruments:; but should extend to contemporary si tuations ~ taking 
into account United Nations doctrine; secondly~ the delegation 
stressed the need to ensure that the rules of the Protocol should 
apply equally to the adverse parties~ and that its application 
should not require political judgements to be made by the 
International Committee of the Red Cross or by any protecting 
agency; and. thirdly, the delegation noted that the provisions 
of the article should not seem to r;ive any encouragement to 
disrupti ve forces vvithin a nat:ional society. 

The New Zealand delegation believes that the problems relating 
to the article have not been corrpletely surmounted: in particular, 
a great deal is left to subjective appreciation; in deciding 
whether or not a situation falls within the ambit of Article 1" 
paragraph 4. Nevertheless: the text of the article does in large 
measure satisfy the requirements stated in the foregoing paragraph. 
For this reason, and because Article 1 as a whole is the very 
foundation of Protocol I~ the New Zealand delegation has supported 
the adoption of the article. 

SPAIN Original: SPANISH 

Article 1 of draft Protocol I 

Availing itself of the option. recently granted to delegations 
taking part in the Conference. to explain their votes in writing; 
the Spanish delegation wishes to say that it abstained in the vote 
on Article 1 of Protocol I on account of the wording of paragraph 4. 
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The terms of that paragraph give the impression that the'legal 
treatment of an armed conflict' might be connected with the motives or 
aims that may haveactuat'ed the Parties to the coriflict, and that, 
might in turn be interpreted as a reflection of the philosbpby~' not 
now admitted by anyone ~ according to which the~,ndjustifiesthe 
means. 

Moreover;'theparagraphin qu~stiori includes the concept of 
national 'liberation niovements"~ which it is very difficult to define 
'objectively ,a.ndwhieh~inthe opinion of bur' delegation and for ' 
the above··mentioned'reasons· that were explained at the proper time;; 
is out of place in this article. 

The Spanish delegation expresses its respect for and 
understanding of the line of thought followed by the delegations 
which advocated and approved paragraph 4' and:'lastly, it ", ' 
emphasizes its agreement with the preceding three paragraphs of 
the article. ' 
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SUMj'/lAt~Y RECORD OF THE THIR'rY-SEVENTH 	 PLENARY MEETING 

held on Tuesday, 24 May 19773 at 11.15 a.m. 

President: r'Ir. Pierre GRABER 	 Federal Councillor~ 
Head of the Federal 
Political Department of 
the Swiss Confederation 

ADOPTION OF THE ARTICLES OF DI~FT PROTOCOL I (CDDH/401) (continued) 

Article 5 - Appointment of Protecting Powers and of their sUbstitute 

Article 5 was adopted by consensus. 

Explanations of vote 
1. Mr. ABDINE (Syrian Arab Republic) said that his delegation 
considered that Article 5 did not serve its purpose 3 for it left 
the Parties to a conflict to decide whether to designate and 
accept a Protecting Power. The article contained no mandatory 
provisions in the event of the Parties concerned failing to 
appoint a Protecting Power, and that was all the more serious 
because the designation and appointlnent of a sUbstitute also 
depended on the goodwill of those Parties. The fact that the 
provisions of Article 5 were optional jeopardized the whole 
system. Moreover, the article made no contribution to the 
development of the relevant provisions of the Geneva Conventions 
of 1949. His delegation would have preferred a mandatory solution 
to fill the gaps in the 1949 Conventions~ and regretted that the 
Conference had not adopted such a solution because of an outmoded 
concept of absolute sovereignty. 

2. Mr. SULTAN (Egypt) said that his delegation reserved the right 
to provide an explanation of its vote in writing within twenty-four 
hours. 

3. Mr. DI BERI'JARDO (Italy) said that although his delegation had 
participated in the drafting of Article 5 and had joined the 
consensus reached in that connexion, it considered that the text 
represented too limited a degree of improvement on the Geneva 
Conventions of 1949. 

4. With regard to the establishment of machinery designed to 
ensure the observance of humanitarian law, the Conference would 
have disappointed those who shared his delegation's view 
concerning the need to set on foot systems that were effective 3 

impartial and as automatic as possible, in order to meet the 
humanitarian requirements of the victims of armed conflicts. 
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The obvioui inadequacies of Article 5 in that respect were not 
 
offset by Article 79 bis~ which laid down an optional procedure 
 
relating to the observance of humanitarian rules in a specific 
 
situation but did not provide for continuous supervision designed 
 
to ensure compliance with those rules in respect of the conflict 
 
as a whole. 
 

5. -His delegation nevertheless recognized the usefulness of 
 
Article 5~ which ought to be accepted because it improved~ albeit 
 
moderately~ the system of Protecting Powers. Under its 
 
·provisions~ 	 Protecting Powers or sUbstitutes were clearly 
mandatory in all conflicts and their absence would constitute a 
violation by th~Parties to the conflict of the obligations 
incumbent upon them under those provisions. 

6. His delegation therefore understood Article.' 5 to mean that 
 
a Party which at any stage refused to comply with the system o-r 
 
hindered its operation would be committing an illegal act under 
 
humanitarian law. 
 

7. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that 
 
his delegation had voted in favour of Article 5, because it 
 
believed that it would further the aims of the Conventions and 
 
Protocols. His delegation belleved that conscientious implement

ation o-fthose- instruments by all Parties, and especially by the 
 
Parties to a &onflict , was essential. 
 

8. Article 5 was a step forward in the system of appointing a 
 
SUbstitute for·a Protecting Power~ becau~e it clearly defined the 
 
circumstances in which suCh a substitut~ could operate. 
 

9. His delegation considered Article 5 to be one of the basi~ 
 

articles in draft Protocol I, since it was designed to protect the 
 
interests of innocent victims of armed conflict. 
 

10. Hr. GREEN (Canada) said that his delegation was in favour of 
strengthening the role and functions of the Protecting Power, 
although it would have preferred a mandatory system. Since the 
system proposed in the Geneva Conventions of 1949 had not proved 
satisfactory in conditions of armed conflict, his delegation 
supported the attempt made in Article 5 to strengthen that 
system, and in particular the proposals for the introduction of 
a sUbstitute when it proved impossible to select a Protecting Power. 
It was grateful to the ICRC for its willingness to step in when 
necessary_ His delegation was glad Article 5 r~ferred to the 
absence of delay, thus providing a sense of purpose and importance. 
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The prov1s10n requ1r1ng action to be taken with the consent of 
States was merely an acknowledgement of the realities of political 
life, as was the statement that the appointment of a Protecting 
Power did not affect the legal status of the parties. . 

11. Paragra~h 6 acknowledged the fact that diplomatic relations 
 
might not be severed when an armed conflict occurred, and 
 
reaffirmed that the formal existence of such relations should not 
 
be construed as an obstacle to the appointment of a Protecting 
 
Power. 
 

12. In his delegation's view the whole purpose of Article 5 was 
to provide an alternative mechanism to supplement the institution 
of the Protecting Power, through the medium of the substitute and 
when necessary by means of the ICRC. His delegation's under
standing was that~ to the extent that Article·5 of draft Protocol I 
did not reproduce the content of the Conventions on the matter~ 
the provisions of the latter remained valid. 

13. rvIr. VALLARTA (IJIexico) said that his delegation welcomed the 
obligation which Article 5~ paragraph 45 placed upon the Parties 
to the conflict to accept an offer by the ICRe or any other 
impartial organization to act as a substitute. It regretted that 
the approach embodied in Proposal I of the ICRC draft (CDDH/1) 
had not been accepted and that the functioning of the sUbstitute 
was subject to the consent of the Parties to the conflict. It 
further regretted the rejection of the proposed text for a 
paragraph 4 bis submitted to 'Committee I ~ according to which the 
United Nations would have been able to designate a body to perform 
the functions of sUbstitute when some or all of the functions 
incumbent upon the designated Protecting Power had not been carried 
out. 

14. [·1r. ~/jARTIN HERRERO (Spain) pointed- out that his delegation had 
submitted an amendment to Article 5. designed to prevent a 
situation in which an armed conflict could arise without a system 
of Protecting Powers being in force. His delegation~ however. 
aware of the need for due regard to be given to th~ principle of 
the sovereignty of States, had divided its proposal into stages, 
the first maintaining the principle of fre~ determination, the 
second the mandatory nature of the system. 

15. His delegation had joined in the consensus ort Article 5, 
believing the text to be a consid~ri~ie improve~eht~ver the 
status quo. Nevertheless the text w~s ~nsatisfactory to the 
extent to which it departed from the Spanish delegation's own 
objectives. 
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16. Mr. EL HASSEEN EL HASSAN (Sudan) drew attentionto'>certain 
errors in the Arabic version of Article 5. 

17. The ?RESIDENT said that the Drafting Committee would be 
 
requested to correct those mistakes. 
 

18. f1rs. jViAl'lTZOULINOS (Greece) said that her delegation wished 
 
to refer again to its amendment CDDH/IJ31. 
 

19. The Greek delegation was of the opinion that Article 53 as 
 
adopted, was not an efficacious development of the system of 
 
Protecting Powers and their sUbstitute. 
 

20. In that connexion her delegation wished to reiterate its 
 
amendment CDDH/I/31 J submitted at the first session of the 
 
Conference; which proposed that if despite the procedure laid 
 
down for the designation of the Protecting Power none was 
 
appointed the Parties to the conflict should accept the ICRC as 
 
sUbstitute in so far as that was compatible with its own 
 
activities. 
 

Article 6 - Qualified persons 

Article 6 was adopted by consensus. 

Article 7 - Meetings 

Article 7 was adopted by consensus. 

Article 8 - Terminology 

Article 8 was adopted by consensus. 

Article 9 - Field of application 

21. r·1rs. SUDIRDJO (Indonesia) said that her delegation, although 
generally in favour of Article 9, had some doubts concerning 
paragraph 2 (c). It had therefore abstained when a vote had 
been taken on-that paragraph at Committee level. 

22. In her delegation's view, the organization mentioned in that 
paragraph must fulfil the qualifications of being genuinely 
impartial and humdnitarian. It was essential, therefore~ that 
paragraph 2 (c) should be more specific, for instance by adding 
the words "such as the International Committee of the Red Cross 
or the League of Red Cross Societies 1i 

• To leave paragpapb 2 (c) 
in its present form would give room for organizations to declare 
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themselves ;Yimpartial and humanitarian", while in fact they were 
 
an instrument of certain political or ideological views. It was 
 
difficult for her delegation to accept paragraph 2 (c) in its 
 
present form and it was on that understanding that it joined in 
 
the consensus. 
 

Article 9 was adopted by consensus. 

Article 10 - Protection and care 

Article 10 was adopted by consensus. 

Article 11 - Protection of persons 

23. Mr. PAOLINI (France) said that his delegation was in favour 
 
of the adoption of Article 11. With regard to paragraph 3, 
 
however; it regretted that the provision for donations of blood 
 
for transfusion or of skin for grafting had not been limited to 
 
case.s..of'emel'gency. The condition conc erning the free consent of 
 
the donor was open to question in the case of prisoners of war or 
 
inhabitants of occupied te~ritories. The wording of paragraph 3 
 
left room for abuses. In his delegation's view, the provision 
 
shduld have stipulated that the recipients should belong to the 
 
same Party to the conflict as the donors. 
 

24. With regard to paragraph 4, he welcomed the fact that his 
delegatioh's amendment limiting application of the article to 
"any person who is in the ~ower of a Party other than the one 
on which he depends" had been adopted. The text thus took into 
account the obligation of the Parties to the conflict to respect 
national l~gislation in the absence of any deontological text of 
an international nature. 

25. Mr. AREBI (Libyan Arab Jamahiriya) said that his delegation 
fully supported the views expressed by the representative of 
France concerning paragraph 3. 

26. Mr. EL HASSEEN EL HASSAN (Sudan) pointed out two typing errors 
in paragraph 3 of the Arabic text and the omission of one word in 
the first line of ~)aragraph 4 after the word HProtoco1 1l 

• 

27. Mr. WOLFE (Canada) supported the statement by the representative 
of France and said that paragraph 4 in its present form limited the 
application of the article to a country's own nationals. 

Article 11 was adopted by consensus. 

Article 12 - Protection of medical units 

Article 12 was adopted by consensus. 
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28. 111r. RABARY-NDRA)\!O O'ladagascar) said that his delegation joined 
in the consensus concerning paragraphs 13 2 and 3. It considered) 
however~ that paragraph 4 should be mandatory for mobile as well 
as fixed medical units, especially in view of the lack of· resources 
of developing countries. Furthermore it could happen that a 
factory or similar establishment already situated next to a fixed 
medical unit could be taken dve~ for military purposes after the 
outbreak of war. 

29. Mr. WOLFE (Canada). raising a drafting point, said that in 
his view the phrase "and shall not 'be the object of attack" in 
paragraph 1 was redundant and did not appear elsewhere in the 
Protocol where the phrase ilrespected and pl'otected li was used. 

30. ~r. URQUIOLA (Philippines) said that the word ~sited" in 
paragrq.ph 4 was too vague. I-Ie .muld prefer the . word "situated". 

Article 13 - Discontinuance of protec~ion of civilian medical units 

Ar:tic le 13 lvas adopted by consensus. 

Article 14 - Limitations on requisition of civilian medical units 

Article 14 was adopted by consensus. 

Article 15 -- Prot'ection of civilian medical and religious personnel 

Article 15 wa~ adopted by 6onsensus. 

31. ~'lr. SHERIFIS (Cyprus) expressed satisfaction at the adoption 
by consen3US of Article 15. His delegation attached great 
importance to ~ara6raph 3 of the article and hoped that the 
provisions in that paragraph would be respected by all concerned~ 
botb'~t present and in the future. 

Article 16 - General protection of medical duties 

Article 16 was adop.ted by consensus. 

Article 17 - Role of the civilian population and of aid societies 

Article 17 was adopted by consensus. 

Article 18 - !dentification 

Article 18 was adopted by consensu~. 

32. Mr. HUSSAIN (Pakistan) drew attention to the fact that 
paragraph 5 still contained blanks for the numb~rsof annexes, 
which would have to be fill~d in later, in the final text. 
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Article 19 - Neutral and other States not Parties to the conflict 

Article 19 was adopted by consensus. 

Article 20 - Prohibition of reprisals 

Article 20 was adopted by consensus. 

33. Mr. AREBl (Libyan Arab Jamahiriya) and Mr. ABDINE (Syrian 
 
Arab Republic) drew attention to a mistake in the Arabic text, 
 
~'lhich should be corrected by the Drafting Committee. 
 

)l~. Mr. CHARRY SAMPER (Colombia) said that his delegation was 
 
oPP0Bed to any kind of reprisals and expressed regret that the 
 
term had not been adequately defined. 
 

35. Mr. de ICAZA (Mexico) said that his delegation intended to 
 
subm~t a statement on reprisals in writing. 
 

Article 20 bis - General principle 

Article 20 bis was adopted by consensus. * 

Article 20 ter - Missing persons 

Article 20 ter was adopted by consensus. ** 

36. Mr. SHERIFIS (Cyprus) said that his delegation wished to 
record its satisfaction at the unanimous adoption of Article 20 ter, 
which was an essential provision for the alleviation of the 
~uffering of persons who did not know the fate of their loved ones. 
He ~xpressdd the hope that the article would be implemented by all 
~~rties concerned. 

~~ticle 20 quater - Remains of deceased 

Article 20 quater was adopted by consensus. *** 

37. Mr. MORENO (Italy) said the Italian delegation warmly welcomed 
th~ fact that Articles 20 bis, 20 ter and 20 quater had been 
2pproved by consensus. Those articles - covering missing persons 
and the disposal of the remains of the deceased - were of great 
hL~m3.nitarian value and had led the delegation to give them its 
Gtrongest support. It was with particular satisfaction that the 
delegation noted that the articles incorporated all the suggestions 
it h2-d made. 

* Article 32 in the final version of Protocol I.
** Article 33 in the final version of Protocol I.

~,* * 
Article 34 in the final version of Protocol I. 
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38. Mr.-FREELAND (United-Kingdom) said that his delegation would 
 
submit a brief statement in writing. 
 

39. After a brief p:rocedural discussion~ in which Hr. BINDSCHEDLER 
(Switzerland):> Hr. ABDINE (SYr-ian-Arab Republic), Jf1r< PAOLINI 
(France), rtir. APJ'IALI (Observer for the Palestine Liberation 
Organization) ~ Hr. EBA1A (UnHed Republic of Cameroon), 
Mr. AREBI (Libyan Arab Jamahiriya) and f1gr. LUOiH (Holy See) took 
part, the Pn.ESIDEi.\TT suggested tha·i.;:> since the documentatipn for 
the subsequent articles had~ot yet been circulated in all 
languages, further consideration of Protocol I should be postponed 
until the following meeting. 

It was so agreed. 

REPORT OF THE AD. HOC COf1lNITTKS ON CONVEi'JTIONAL vlEAPONS (CDDH/IV/225) 

40. Mr. EATON (United Kirigdom) introduced the report of the 
Ad Hoc Committee on Com:entional t'veapons (CDDH/IV/225) on behalf 
of the Rapporteur, M::,. 'l'aylo!' (United Kingdom)~ who, for medical 
reasons, was unable to attend the current meeting. 

41. The report had be2n adopted by the Ad Hoc Committee only 
that morning. A numbe" of amendments had been mad-e to it' and 
would be issued in due course as a corrigendum. 

42. As in previous years, the report was rather different in 
style and content from those of'the other Committees, because the 
AdHocCorrnnittee's tasle had not been to approve articles of the 
two draft Protocols, but rather to consider the question of, and 
'proposals ;or ~ the prohibit ion or restrictior. of the use of specific 
categories ol" ,;on venti_onal 1ol'21.pOns. The report was therefore 
essentially the record of a debate which had centred on specific 
proposals. 

43. At the current 3e3sion the Ad Ho~ Committee had modified its 
previous working methods by establishing a Working Group, which had 
examined proposals in som0 detail and identified areas of agreement 
and disagreement . lJ.!orking papers submitted in the Working Group 
had been annexed to its report. which, in turn, was annexed to the 
Ad Hoc Committee 1 s repo:ct. The proposals submitted to. the Ad Hoc 
Committee would be grouped in a convenient comparative table, as 
had been done at the third Gession. Thus, the :ocuments before 
th~ Committee and its Working Group, together with a full and 
~2c~raterecord of the discI!3sions in both bodies, would be 
available for reference in the future work which all delegations 
had agreed would be n8ces~ary, even though there were differences 
of opinion as to where and how that work might best be carried on. 
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44. Varying degrees of satisfaction or disappointment had been 
expressed concerning the results achieved at the current session. 
The only comment vJhich the Rapporteur wished to make in that 
connexiOl: was thatcomparisor. of the present report with those of 
previous years showe6~ as maI~ delegations had observed) that some 
progress had been made in the number of proposals submitted~ the 
detailed conGideration given to them and, in particular~ the 
measure of agreement - however modest - that had been reached. 

45. Mr. CHARRY SAMPER (Colombia)~ speaking as Chairman of the 
Ad Hoc Committee on Conventional Weapons, said that the Committee 
had reached agreement on the question of fragments non-detectable 
by X-ray, and had moved some way towards identifying areas of 
agreement l'lith respect to mines and booby-traps. Small-calibre 
projectiles~ fuel-air explosives and incendiary weapons bad been 
discussed, but no agreement had been reached an them. Differences 
of opinion existed on the question of future action or follow-up~ 
which had not been discussed in great detail. While the Ad Hoc 
Committee might not have made ..as much progress as the other 
Committees~ it had certainly achieved better results than in 
previous years. 

46. Mr. de ICAZA (Mexico) expressed his delegation's disappoint
ment that after four sessions of the Diplomatic Confe~ence and 
two sessions of the Conference of Government Experts on the Use 
of Certain Conventi0nal Weapons, no provisions prohibiting or 
restricting the use of conventional weapons that caused unnecessary 
suffering or had indiscrimina'te effect s had been adopted. 

47. The number of international armed conflicts that had taken 
place during recent decades and the alarming increase in the 
number of' their civ:U:i "m viet i:TIS were matters of concern to his 
delegation j which in 1974, together with other delegations, had 
submitted proposals designed to meet the need for instruments in 
that field. for it was useless to talk about the development of 
international humanitarian law if no rules were laid down to 
prohibit or restrict the use of certain conventional weapons. 
Both in the Ad Hoc Committee and at the two sessions of the 
Conference of Government Experts his delegation had submitted 
proposals on incendiary weapons, "anti-personnel" fragmentation 
weapons, fl§chettes, high-velocity projectiles, land mines, 
mines and booby-traps, non-detectable fragments and time-fused 
weapons 2nd on machinery for further study. Those proposals had 
met with indi~ference or delaying tactics on the part of military 
Powers) which had never put forward any proposals themselves and 
which had described as negative the efforts made to ensure that 
all the work rlone was not lost in a vacuum. 
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48. His delegation was not, however, discouraged by the failure to 
arrive at prohibitions. The progress made towards identifying 
areas of agreement and disagreement could form the basis for future 
negotiations within the framework of international humanitarian 
law. It was stated in document CDDH/DT/2 and Add.l, submitted 
by Egypt, Mexico, Norway. Sudan, Sweden, Switzerland and Yugoslavia 
to the first session of the Conference~ that should the efforts 
fail to prohibit the use of specific weapons and to create 
mechanisms for review, the temptation to produce new and cost
effective - but inhumane - weapons would be strong. Specific 
prohibitions had not been adopted, but the Mexican delegation 
would continue to fight for the establishment of a mechanism. 

49. The PRESIDENT said that delegations would have an opportunity 
to discuss the substance of the matter when Article 86 bis of draft 
Protocol i and the draft resolution submitted bY'a number-of 
States were taken up by the Conference. 

'-The Conference took note of the report of the Ad Hoc Committee 
on Conventional Weapons (CDDH/IV/225). 

The meeting rose at 12.45 p.m. 
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to the summa~y record of 
the thirty-seventh plenary meeting 

EXPLANATIONS OF VOTE 

AUSTRALIA Original: ENGLISH 

Article 11 of draft Protocol I 

The Australian Government sees it as a considerable advance 
 
in the development of humanitarian law that a provision .has been 
 
introduced in Article 11 whereby a person "in -the power of a 
 
Party other than the one on which he depends" is enabled to make 
 
a free gift of two life-saving therapeutic substances which are 
 
available only from human sources. 
 

The group of persons with which this article deals are 
 
extremely vulnerable in time of armed conflict and the Australian 
 
delegation considers that they should be given maximum protection 
 
against any unjustified act or omission which endangers their 
 
physical or mental health. 
 

Hence paragraph 4 makes it a grave breach for any person to 
fail to comply with the safe3uards set out in the article 
protecting the donor of blood or of skin. This is the most 
severe sanction available in the context of the Conventions or 
the Protocol. 

Article 11 is intended to develop Article 4 of the fourth 
Geneva Convention of 1949 and the Australian delegation considers 
that the article. and in particular paragraph 4 thereof, should be 
interpreted in the same way as the words "persons who at a ~iven 
moment and in any manner whatsoever find themselves in case of 
conflict or occupation in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals" which appear in 
Article 4 of the fourth Geneva Convention of 1949. 

BELGIUM Original: FRENCH 

Article 5 of draft Protocol I 

Since the beginning of the proceedings the Belgian delegation 
has taken the keenest interest in all matters relating to the 
control and application of the four Geneva Conventions. 
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Article 5 complements the formula expressed in Article 8 of 
the first three Geneva Conventions of 1949 (Article 9 of the fourth 
Convention), It gives shape to and adjusts a mechanism which~ by 
complementing the 1949 provisions~ should make-it possible to 
ensure their prompt and proper implementation. In that respect, 
the words Ii from the beginning of that conflict II in the first three 
paragraphs and the words "without delay" in paragraphs 2~ 3 and 4 
are of particular significance. In the mechanism described by 
this article 3 the designation in paragraph 3 of the ICRC as a body 
offe~ing its good offices for the designation of a Protecting Power 
is, in our view, perfectly appropriate. It bears witness to the 
decades of confidence that States have shQN'n in ICRC for its 
devotion to the humanitarian cause. Paragraph 4, based on the 
hypothesis - which in future should be an exceptional case - that 
there is no Protecting Power. again refers to the ICRC but this 
time as aSubstitute. In the view of the Belgian delegation~ the 
essential point of paragraph 4 is that any offer the ICRC might 
make should be left to the wisdom of ICRC in its consultations 
with the Parties and that there is an obligation on the Parties to 
do all they can to facilitate the operations of the sUbstitute. 
Lastlys although Article 5 essentially reaffirms Article 8 of the 
first three Geneva Conventions of 1949 (Article 9 of the foutth 
Convention) and the first paragraph of Article 10 of the first 
three Conventions (Article 11 of the fourth Convention), the 
specific obligatjons incumbent on the detaining Power under the 
terms of paragraphs 2 and 3 of that Article 10 (Article 11 of the 
fourth Convention) are in no way either weakened or called into 
question by the provisions of this Article 5 inserted in the 
Protocol. Our delegation would have liked 3 however, to see those 
paragraphs reaffirmed. . 

EGYP'I' Original: ENGLISH 

Article 5 of draft Protocol I 

The Egyptian delegation has participated in the consensus, in 
spite of the disappointment and misgivings it entertains in regard 
to ,this article. Since the tvJO sessions of the Conference of 
Government Experts on the Reaffirmation and Development of Inter
national Humanitarian Law Applicable in Armed Conflicts and through
out the work of Committee I on this article~ the Egyptian delegation 
has staunchly advocated a water-tight system for the implementation 
of the Geneva Conventions of 1949 and the Protocol. For experience 
has amply demonstrated since 1949 that the main weakne:ss of the 
Conventions lies in their system of implementation. The Conventions 
consider the institution of Protecting Power an essential cog in 
their mechanism. and the great care they toolc in providing for a 
whole series of substitutes in common Article 10 of the Conventions 
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reflects the same concern to provide an instance of implementation 
in all circumstances. But the system did not work~ precisely 
because of the volunt~ry pr6cedure of the appointment of the 
Protecting Power or its subst~Gute, with the exception of the 
third paragraph of common Article 10. 

We have tried hard during the elaboration of this article in 

Committee to fill this gap and to provide for an automatic appoint

ment of a substitute, by virtue of the Protocol itself, in the 

event of the Parties failing to agree. In spite of the verbal 

support of a large majority of delegations, this solution, which 

would have closed an important gap in the Geneva Conventions, was 

rejected~ and its rejection was justified by the search for a 

consensus. But this consensus was basically between East and 

Illest, but not so much with the countries of the third world~ the 

main victims of recent armed conflicts, which 'preferred a more 

compulsory system of implementation. 


In spite of the procedural advances the present article 
 
achieves, it has failed to grapple with the real weakness of the 
 
Conventions and remains within the traditional realm of the will 
 
of the Parties. 
 

Moreover, paragraph 4 of the article is also dangerous, because 
it falls short of common Article 10, third paragraph (Article 11 in 
the fourth Convention), which imposes on the Parties a much stricter 
obligation than the present paragraph 4 of Article 5, to request or 
accept the offer of the servi~es of a humanitarian organization to 
fulfil the humanitarian tasks of the Protecting Power. The proper 
interpretation of this last paragraph is that the detaining Power 
is legally obliged to accept such an offer once it is' made. This 
provision remains in force and cannot be prejudiced by the adoption 
of Article 5. In consequence, it cannot be retroactively inter
preted in the light of paragraph 4 of Article 5 to dilute its 
stricter obligation and reduce it to the purely voluntary level of 
the article just adopted. 

While participating in the consensus on Article 5, the 
Egyptian delegation regrets that the Conference has missed the 
opportunity to achieve an important advance in the system of 
implementation of humanitarian law; and implementation is, after 
al1 3 the real test of law. 

Article 20 of draft Protocol I 

The Egyptian delegation considers that the application of 
Article 20 of draft Protocol I makes it imperative that both Parties 
to the conflict should equally abide by it. 
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In the case of a breach by a Party to the conflict of the 
 
provisions of Article 20, the other Party shall be entitled to 
 
take action accordingly. 
 

GREECE Original: FRENCH 

Arti~le 5 of draft Protocol I 

The Greek delegation considers that the system of Protecting 
Power and substitutes as adopted is not an efficacious development 
of theinstitution·of Protecting Powers. In this connexion, the 
Greek delegation reiterates the amendment which it submitted at the 
first session of the Conference (CDDH/I/31) and which proposed 
that, if despite the procedure provided for the designation of a. 
Protecting Powers there should be no such Power,' the TeRe would 
automatically act as sUbstitute. 

HOLY SEE Original: FRENCH 

Article 17 of draft Protocol I 

The delegation of the Holy See joined in the consensus of the 
Conference for the adoption of Article 17 of Protocol I - nRole of 
the civilian population and of aid societies". 

The delegation of the Holy See d-id so in the conviction that 
the reference to the national Red Cro~s (Red Cres~ent, Red Lion 
and Sun) Societies does not imply any limitation on the in;itiativ~ 
and the action of other aid societies. 

ISRAEL Original: ENGLISH 

Article 8 of draft Protocol I 

With regard to paragraph 12 of Article 8 of draft Protocol I~ 
the delegation of Israel wishes to declare that Isr~el uses the 
Red Shield of David as the di~tinctiVe emblem of the medical 
services of its armed forces and of the National Aid 'Society ~ while 
respecting the inviolability of the distinctive emblems of the 
1949 Geneva Conventions. 

Article 11 of draft Protocol I 

lJ"ith regard to paragraph 5 of Article 11 of draft Protocol I, 
th~ delegation of Israel wishes to declare that, in its opinion~ 
the discretion is always a medical one and is to be used by medical 
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personnel treating the ~ersons mentioned in the article. 
Article ll~ paragraph 5~ can in no circumstances be used as an 
excuse for not providing correct medical treatment. 

Article 15 of draft Protocol I 

With regard to paragraph 5 of Article 15 of draft Protocol I~ 
 

the delegation of Israel wishes to declare that Jewish religious 
 
personnel of Israel will identify themselves by the Red Shield of 
 
David. Any different interpretation, according to which such 
 
Jewish personnel would have to identify themselves by another 
 
emblem, would not be acceptable. 
 

Article 17 of draft Protocol I 

With regard to Article 17 of draft Protocol I~ the delegation 
 
of Israel wishes to declare, that, in accordance with the vie~~ 
 

expressed in Committees II and III~ the protection provided by 
 
Article 17 applies also to persons parachuting from an aircraft in 
 
distress and to other persons hors de combat. 
 

rlADAGASCAR Original: FHENCH 

Article 12 of draft Protocol I 

r,1y delegation joined in the consensus, but while it has no 
 
difficulty in interpreting paragraphs l~ 2 and 3 of the text 
 
adopted, it is rather puzzled by paragraph 4~ where it is stated 
 
that "Under no circumstances shall medical units be used in an 
 
attempt to shield military objectives from attack u • 
 

The text does not specify whether the medical units in 
question are fixed or mobile. Ny delegation would have no 
difficulty in the case of mobile medical units, since to·-place them 
near military objectives in an armed conflict would be tantamount 
to a deliberate attempt to protect the military objective concerned 
from military attacks. . 

The case of fixed medical units is anything but clear, for a 
fixed medical unit may have been situated in peacetime at the sid~ 
of an undertaking or a workshop. for instance, a power station~ 
which because of circumstances might suddenly become a military 
objective. A power station might supply electricity both to the 
fixed medical unit and to an undertaking which happened to contribute 
to the war effort. My delegation would find it difficult to allow 
the adverse party to consider such a situation to be one in which 
the fixed medical unit concerned was providing legal protection for 
a military objective - the power station, for instance - against 
attack. 
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NIGERIA Original: ENGLISH 

Article 5 of draft Protocol I 

We wish to indicate our support for the consensus reached on 
 
Article 5 of draft Protocol I. 
 

However~ we would like to express the following views~ which 
 
should be reflected in the records cif this Diplomatic Conference. 
 

1. The duty of the Parties to a conflict referred to in 
paragraph I of this article does not 5 in our view; imply the 
imposition of a duty which a third party will attempt to discharge 
for either Party without due regard for the wishes of the Party 
concerned. It is the hope of my delegation that no at-e-emptwill 
be made by a Protecting Power to discharge any duty under this 
article without the express consent or agreement of ~pe Party on 
whose behalf such i duty is being discharged. 

2. Determination of the scope of the duty of a Party to a 
conflict by that Party should be in full exercise of the sovereignty 
of that Party. 

3. With regard to the mention "of any other impartial humanitar
ian organization .to do likewise" in paragraph 3 of the article; 
we are of the opinion that the important-role that relevant 
regional organizations; like the Organization of African Unity 
can play and is expected to pla~ in.. this regard should be welcome. 
Such a role is in line with the Principles and Purposes of the 
Charter of the United Nations. 

SPAIN Original: SPANISH 

Article 7 of draft Protocol I 

The Spanish delegation voted against this article since owing 
to its lack of clarity it is impossible to know with certainty the 
scope of the obligations it entails. It will be necessary to know 
how and in conformity with what norms or criteria the nature of the 
breaches committed and the responsibilities al1Y High Contracting 
Party may have incurred will be decided. It will also be necessary 
to establish how and in what manner the eventual co-operation 
between the Hi~h Contracting Parties~ to which the article refers~ 
will be established. Consequentlj it is uncertain whether such 
co-operation would conform to the standard established by the 
Charter of the United Nations. 
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UNITED KINGDOM OF 
GREAT BRITAIN AND NORTHERN IRELAND Original: ENGLISH 

Article 2u quater of draft Prvcocol I 

The United Kingdom delegation was pleased to be able to join 
 
in the consensus on this article, in the elaboration of which we 
 
played an active part. We wish to record our understanding that 
 
paragraph 4 of the article in no way prevents the exhumation of 
 
the remains in temporary graves at the end of an armed conflict 
 
by or on behalf of a Graves Registration Service for the purpose 
 
of providing permanent grave sites s as was done after the last 
 
two European conflicts. 
 

UNITED STATES OF ANERICA Original; ENGLISH 

Article 11 of draft Protocol I 

My delegation was a co-sponsor of the formula adopted as 
 
Article 11 - Protection of Persons. My Government believes it 
 
important that its understanding of paragraphs 1 and 2 be stated 
 
as a matter of record. 
 

Paragraphs 1 and 2 apply to: 

1. "Persons who are iQ the power of an adverse Party". 
This includes all prisoners of war and all civilians protected by 
the fourth Geneva Convention of 1949~ whether in the territory of 
the detaining Power or in occupied territory. It includes those 
who are relatively free to pursue their normal pursuits, as well 
as those who are interned or otherwise deprived of liberty. It 
applies also to 

2. other persons~ including the Party's Own nationals, who 
are interned, detained, or otherwise deprived of liberty as a 
result of hostilities or occupation. 

It is the further understanding of my Government that the 
evils against which this article is directed are "unjustified acts 
or omissions, by or on behalf of the occupying or detaining Power 
or by any detaining authorities that endanger the physical or mental 
health or integrity of the persons described in paragraph 1." 
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sm1~~ARY RECORD or THE THIRTY~EIGHTH PLENARY r,1EETING 

held on Tuesday. 24 May 1977J at 3.20 p.m. 

President: Mr. Pierre GRABER 	 Federal Councillor~ 
Head of the Federal 
Political Department of 
the Swiss confederation 

later Mr. E. KUSSBACH 	 (Austria) 

TRIBUT.E TO THE MEMORY OF MR. CHRISTOPHE ASSAMOI:; A MEMBER OF THE 
 
DELEGATION OF THE IVORY COAST 
 

On the proposal of the President, the participants in the 
 
Conference observed a minute of silence in tribute to the memory 
 
of Mr. Christophe AssRmoi~ a member of the delegation of the 
 
Ivory Coast. 
 

1. ~1r. NAHLIK (Poland), speaking as Chairman of Committee II, of 
which Mr. Assamoi had been a very active member, Mr. SULTAN (Egypt)~ 
speaking on behalf of the African Group and again on behalf of the 
Arabic Group, Mr. AL-FALLOUJI (Iraq), speaking on behalf of the Asian 
Group, Mr. CARNAUBA (Brazil), speaking on behalf of the Latin
American Group; Mr. von MARSCHALL (Federal Republic of Germany)~ 
speaking on behalf of the \'Jestern European and Others Group 3 

Mr. PAOLINI (France) and Mr. 'VANDERPUYE (Ghana) asked the Head of 
the delegation of Ivory Coast to transmit their sincere condolences to 
his Government and to the family of the deceased. 

2. Miss BOA (Ivory Coast), speaking on behalf of the Head of her 
delegation, thanked the speakers for their condolences, which would 
be duly transmitted to the Government and to the family of the 
deceased. 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) (continued) 

3. The PRESIDENT invited delegations to resume consideration of 
the articles of draft Protocol I, starting with Article 22. 

Article 22 ~ Medical vehicles 

4. Mr. EL HASSEEN EL HASSAN (Sudan) pointed out that the text 
of the article~ and of many others) was not available in Arabic. 
While he agreed with the substance of Article 22, he reserved his 
right to comment on the Arabic text when it was ready. 
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5. The PRESIDENT said,that t.he o.e.J..ay WUu uue to excepti'onal. 
circumstances s despite the efforts of the Secretariat and of those 
responsible for the Arabic version. The Arabic t'Efxt'l;j 6'F art'1cles, 
would be submitted to representatives fbI" approval as soon as 
possible. 

6 .'Mr'.Ali'-'FALLOUJI, ,(Iraq) said that the Arab working group could 
cert'a:.:i:nly:::riotrbe; blamed for the delay. In his view ~ it was not 
necessary to give special consideration to the Arabic texts, a 
large number of which could be aclopted 'attheTollowing rri~et:ing. 

7. Mr. ABDINE (Syrian Arab Republic) drew attention to the fact 
that" the Frenchtex'ts of 'iTlany'articies had also hot b~ein av~G..'hi.l:{ie 
at the beginning of the meeting. 

8 • Mr:. ,E!0P.HA«9man)""sp.e~king on..§: point of ord~r-, ~ttJ. that 
 
texts,,:~th(:nii'd be avai;lab;le:in' all lariguages twehty--four::'hours 
 
before 'they wert:: 'c-ons:ldered. 
 

9. Mr. HUSSAIN (Pakistan) said that he shared the views expressed 
by 'thej repre'sentatives of Oman now and of theI,ibyarj.Ara,b 
Jamahi·!['~yCl;~..:..~~,_~l'1~ thirty-seventh meeting. The Conference ,could not 
work'haphazardly any more, than could those responsible for ,the 

.,pr,epat>ationl ,of" 'the texts. He s,ugge'st ed __t;hCl:tt;hg'~J::9J1 ference shbuTd 
take up'articl:esthe' text of which had be'en circful1lted earlier~ 
leavingrthe other.s :until thethirty.,..ninth meeting:~ , 

l();i'Mr,. P,ARTSCH ;o(:Fe'deral'Republic df Germar1;'t) and Mr." de, ,lGAZA 
 
(M.e-xico), concurred in that view. 
 

11. The PRESIDENT pointed out that the texts which had been 
c.irculatedjust before or during the meeting had all been di'scussed 
at great '-length' elsewhere:·.and had allb,een aD-opt,ed by COnSel'15us., 

12. In his view ~ it would not be d.esirable to go back on the 
 
decision taken by the Conference to consider articles in their 
 
:numericaL ,'onder; 'if that'were dorie the proceedings would 
irieilital;ly become disorderly. 

13. He sUggeste'd, that tne.meetingshcJUld,be adjourned ·['or half-,an~ 
hour, after which the non-controversial articles, which delegations 
would then have had time to read~ woulslb:e;considered. 

It was', so,agreed. 

The 'meeting was sus'pended, at 3.55:p.m. and resumed at 4.35 p.m. 
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.*Article 22 was adopted by consensus. 

Article 23 - Hospital ships and coastal rescue craft 

14. The PRESIDENT said that the following corrections should be 
made to the English, French and Spanish texts: in paragraph 1 the 
wO,rds in square brackets should be deleted; in paragraph 2 (~) all 
words after "organization'! should be deleted. Those corrections 
had already been made in the Russian text. 

15. Mr. MOHIUDDIN (Oman) pointed out that the deletion of the 
 
words in square brackets in paragraph 1 would mean that the t~xt 
 
adopted by the Drafting Committee was not the same as the text 
 
adopted by Committee II. 
 

16. Mr. MBAYA (United Republic of Cameroon) said that the second 
 
se~t~nce of paragraph.3 was not clear. Did it mean that. in the 
 
case of a conflict involving three Parties, each Party would have 
 
to inform the other two? 
 

17. Mrs. SUDIRDJO (Indonesia) said that she would be submitting 
 
a statement in writing on paragraph 2 (£). 
 

18. Mr. AL-FALLOUJI (Iraq)~ Chairman of the Drafting Committee~ 
replying to the point raised by the representative of Oman., said 
that the Drafting Committee had decided by consensus to delete the 
words in square brackets because they were no longer necessary. 
He suggested that the United States representative~ who .had spoken 
on the matter in the Drafting Committee, might explain the position. 

19. Mr. SOLF (Uniten States of America) explained that Article 23 
as adopted by Committee II on 8 April 1975 (CDDH/II/304), contained 
a reference tq categories of civilians mentioned in Art$¢.le 13 of 
the second Geneva Convention of 1949. At that time~ Committee II 
had not known whether or not there would also be a category of 
civilians entitled to the status of prisoner of war under . 
Article 42. Since neither Article 41 nor Article 42, as~dopted 
by Committee III, included any categories of civilians entitled to 
be prisoners of war, .the reference to Articles 41 and 42 in square 
brackets should be deleted from paragraph 1 of Article 23. 

20. pqr. AL-FALLOUJI (Iraq), Chairman of the Drafting Committee, 
said that the reference to the International Committee of the Red 
Cross and the League of Red Cross Societies in paragraph 2 (b) had 
been deleted in accordance with the decision of the Main Committee 
concerned. 

* Article 21 in the fina1 version of Protocol I. 
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21. The PRESIDENT suggested that the point raised by the 
 
representative of the United Republic of Cameroon regarding 
 
paragraph 3 should'be referred to theD-rafting Committee, since it 
 
appeared to be a matter of language. 
 

~2.'Mr. NJUiLIK (Poland)~ Chairman ofCornrnittee II~ suggested that 
 
the French text 0:(' that paragraph should be made to conform to the 
 
English' text which was the original and seemed perfectly clear and 
 
correct. 
 

23. Mr. ,.GLORIA (Philippines) suggested that inpa:ra'graph 3 the words 
"other Parties to that conflict'l sho'uld be replac'ec1 by "one another:? 

Article 23 was adopted by consensus; subject to review by the 
Drafting Committee. * 
24. Hr. DIXIT (India) asked if representatives cquld be given a list 
of all the amendments made by the Drafting Committee ~ together with 
the reasons for them. 

25.Mr·~'AL-FALLOUJI (Iraq)~ Chairman of the Drafting Committee, 
said that that would be a matter for the administrative services, 
which were already overburdened with work. In any case, 
representatives themselves normally compared the texts adopted by 
the Drafting Committee wJ.th those adopted by the main Committees. 

26., The ,PRESIDENT said' tnat a list of all amendments together with 
explanations woulderitail a great deal of work and would not be really 
useful. It was' open to representatives to ask for explanations of 
particular points~ where necessary. 

27. Mr. DIXIT (India) said that he had made his suggestion solely 
in the,iriterests of saving work. In the circumstances he withdrew 
it. 

28. Hr., ,de ICAZA (Mecxico) stressed that the Drafting Committee had 
made 'nQ ':cJ'la-nges of ,s,Jibstance, but only of drafting. Moreover; it 
was open to all participants 'in the Conference to at.tend the 
meetings of the Drafting Committee and to follow its work. 

29. Mr. AJ,t-FALLOUJI (Iraq)" Chairman of the Drafting Committee; 
said that if representa~ive,s compared the texts as 'adopted by the 
Cornmittees with those issued for the final plenary meetings, the 
reasons for"the changes ""ould; for the most part ; be obviotw. 
Where they were not obvious, he, or an expert in the particular 
language; would gladly give an explanation. 

* Article 22 in the final version of Protocol I 
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30. Mr. GLORIA (Philippines) said he thought that the work of the 
 
Conference might proceed more expeditiously if corrections were 
 
made in the plenary meeting as drafting points arose. 
 

31. The PRESIDENT 9 supported by Mr. AL-FALLOUJI (Iraq)~ Chairman 
of the Drafting Committee~ said that~ on the contrary; he considered 
that if the plenary meeting went into details of drafting~ time 
wduld be lost. ~'here it seemed appropriate s articles would be 
referred back to the Drafting Committee. Moreover. any 
representative who noticed a lack of concordance in the wording of 
any article was at liberty to draw it to the attention of the 
Drafting Committee. 

Article 24 - Other medical ships and craft 

32. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said that, 
in the third sentence of paragraph 2) the passive should be used in 
the Russian text to bring it into line with the English ,ibe 
diverted" . 

33. The PRESIDENT said that the point would be referred to the 
 
Drafting Committee. 
 

34. Mr. SALAS (Chile) said that in the Spanish text} in the third 
 
line of paragraph 6 ,. the word ::enrl should be deleted before :leI 
 
articulo 42 iI • 
 

35. Mr. DIXIT (India) enquired why the reference to Article 42 had 
been omitted from the second sentence of paragraph 6. 

36. Mr. SOLF (United States of America) said that the first 
sentence contained a reference co Article 42 because that article 
defined a new category of combatants entitled to pris~ner-of-war 
status. The second sentence of the paragraph referred to civilians 9 

who did not form the subject of Article 42. The explanation 
was therefore the same as he had given concerning Article 23. 

37. Mr. MBAYA (United Republic of Cameroon) said that in the French 
text~ in the third sentence of paragraph 2, the phrase "d'une autre 
maniere:: was not clear. However. if he had understood aright 9 the 
Drafting Committee had already considered in detail and taken a 
definite position on most of the articles which the plenary 
Conference had decided to refer back to it. If that was so~ there 
seemed little point in referring them back. Alsos he considered 
that the plenary should be informed of the Drafting Committee's 
reasons for the position it had taken on any given article. 
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38. Mr. AL-FALLOUJI (Iraq), Chairman of the Drafting,.Gommit_tee~ 
said' that the representative of the United Republic'bfCameroon 
had correctly understood the position. It was' his il'1tentiori~ 
whenever a drafting point was raised~ to ask an expert cO!llpetent 
in,the:,ma:tter and lang1:l~_g~_,:9on.c~rned to explain why,tti~'choice in 
queslt:ion had been made.' . Accordingly ,he would ask a French
speakihg expert to answer-~ the point raised' by--the represe'ntative 
of the-United Republic of Cameroon. 

39-. . Mr .• : PAOLINI (France) -said that in the French version 
paragraph2'o-f Article 24 was admittedly not 'clear. In particular, 
the first part of the third sentence ending with the words 11 d' une
autre maniere1's was not well phrased. A possible alternative would 
be to replace those words by \I lIs nepe_uvent -_ pas etre utilises _a 
d t autres fins n .; that ~ however ~ would involve a change of substanCe 
affecting all the working-Ianguages~ which-was'whY9- after detailed 
_consideration; the Drafti.ng Committee had decided against it. If ~ 
however~ some delegation cared to propose ar(amendment to that . 
effect~ the Conference might wish to adopt it. 

40. Mr. DIXIT'i(India) said-that not to allow articles.to be 
referred back to the Drafting Committee would be contrary to accepted 
international practice. Many representatives had not been able to 
att~_nd the Drafting Col1ll'llittee and -some of -them might perceive certain 
implications which thatComrilittee had not· no'ticed. If such matters 
gave'rise to difficulties, there was no reason why they should not 
be referred back to the Drafting Committee. It could then either 
e:nr;iorse the originaL-text or remit the matt'er to the plertary with 
its recommendation fora final decision.

41. Mr.-,-qe;BREUCKER (Bel·gium) noted that the replies to the various 
drafting points.raised had been given in asome\,That random manner-. 
11/hile it _was:,o:bvi-ously ndt possible torepiy to all such' points at 
once, it would-be advisabl:e ·to observe a certain degree of order. 
He would therefore suggest either that they 'Should be referred to 
the Drafting Committee or that the Chairman of the Drafting Committee 
should request a competent person to answer them immediately. The 
plenary could then adopt the article in question on the under:standing 
that ·the necessary drafting changes would be made. 

42. Mr. AL,..FALLOUJI(lraq), Chairman of the Drafting Committee~ 
said that each article had been reviewed J in all the working 
languages ~ by an expert in the language concerned. . He agreed that 
the plenary -was. entitled to have an immediate reply to any drafting 
points' "raised. If thee-xplanation given was not satisfactory, the 
article in,tlue:stion could ,then be -referred back to the Drafting 
Committees which would be glad to look into the matter. He would, 
however, appeal to the plenary not to refer every point back to 
the Drafting Committee automatically. 
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43. The PRESIDENT, noting that those explanations were acceptable 
to the representative of the United Republic of Cameroon, invited 
the plenary to adopt Article 24 by consensus. 

* Article 24 was adopted by consensus. 

Mr. Kussbach (Austria)" Vice-President, took the Chair. 

Article 26 - Protection of medical aircraft 

44. Nr. DIXIT (India) asked what the worcfs "this Part~; referred to. 

45. Mr. SOLF (United States of America) explained that the 
reference was to Part lIs which consisted of three Sections: 
Section I dealing with general protection and Section II~ which 
dealt with medical transports and included Article 26. There 
would be a Section III dealing with the missing and dead. 

46. Mr. SANDOZ (International Committee of the Red Cross) pointed 
out that, while Section II was confined to matters relating to 
medical air transport, Part II covered the whole area of respect 
and protection. 

47. Mr. DIXIT (India) said he considered that_ for the sake of 
clarity ~ the words "this Part" should be replaced by ';Part II". 

48. Mr. NAHLIK (Poland) said that some misunderstanding might have 
arisen because; from the outset" the word ;rTitre~; had been used 
in the French text and ;;Part;; in the English. That; however, was 
in accordance with the practice always followed in international 
treaties. 

49. The PRESIDENT, noting that there were no further comments~ 
invited the Conference to adopt Article 26 as drafted. 

Artlcle. 26 was adopted by consensus. ** 

Article 26 bis - Medical aircraft in areas not controlled by an 
adverse Party 

Article 26 bis was adopted by consensus. *** 

The meeting rose at 5.50 p.m. 

* Article 23 in the final version of Protocol I. 
** Article 21) in the final version of Protocol I. 
 

*** Article 25 in the final version of Protocol I. 
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ANNEX 

to the summary record of 
the thirty-eighth plenary meeting 

EXPLANATIO~ OF VOTE 

INDONESIA Original: ENGLISH 

Article 23 of draft Protocol I 

The observation of the Indonesian delegation regarding 
Article 9 concerning impartial humanitarian o~ganizations applies 
also to Article 23. Paragraph 2 (b) of this article should be 
more specific: for instance by addIng the words ;;such as the 
ICRC or the League of Red Cross Societies;;_ so that there will be 
a guarantee of their being genuinely impartial and humanitarian. 

Wi th this understandin(~ in mind my delegation has joined the 
consensus on this article. 
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SUMMARY RECORD OF THE THIRTY-NIN'I'H PLENARY l'f1E~TING 

held on Wednesday, 25 May 1977, at 2.40 p.m. 

President: Mr. Pierre GRABER 	 Federal Councillor, 
Head of the Federal 
Political Department of 
the Swiss Confederation 

ORGANIZATION OF WORK 

1. The PRESIDENT said that, since the plenary meeting had opened 
a little later than had been arranged, all articles up to 41 had 
been circulated in time in the five official languages. 
Articles 42 to 53 would be circulated in all l"anguages during the 
afternoon, and the remainder sufficiently in advance for all 
delegations to be able to take note of them. He therefore hoped 
that the efforts of the Arabic-speaking representatives would 
enable the Conference to work thenceforth in the five languages 
without problems, and that the Arabic texts could be adopted at 
the same time as the others. Articles 11 to 26 bis had been 
circulated in Arabic. 

2. Document CDDH/253/Corr.l modified part I~ of document CDDH/253 
and gave the order in which the documents submitted to the 
Conference would be adopted. The dates, of course, pertained only 
to the adoption of the draft Protocols. The calendar was there
fore incomplete, and provision would have to be made for 
consideration of the resolutions and the report of the Credentials 
Committee, and also for adoption and signature of the' Final Act. 

3. Document CDDH/257 gave the calendar of the plenary Conference 
up to Saturday, 28 I\1ay 1977. On Thursday, 26 May, or the morning 
of Friday, 27 May, delegations would receive another calendar for 
the early part of the following week or for the whole week. The 
proposed calendar was purely indicative, for it was impossible to 
foresee the pace at which the Conference's work would proceed. 

4. In reply to a question by Mr. GRIBANOV (Union of Soviet 
Socialist Republics) concerning document CDDH/253 and Corr.l, the 
PRESIDENT stated that the Conference should in principleconsider~ 
on 8 June, the Preambles to draft Protocols I and II, but that the 
consideration of the Preambles could, if necessary, be continued 
on 9 June. 
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5. Mr. ABDINE (Syrian Arab Republic), supported by 
Mr. AL-FALLOUJI (Iraq), accepted the President's proposal that the 
Arabic texts of the articles should thenceforth be adopted in the 
same way as the others, provided~ however~ that the ,translation of 
certain terms into Arabic was revised by the Drafting Cornrtlittee. 

It was so agreed. 

6. The PRESIDENT proposed that the Arabic texts of Articles 11 
to 26 bis should be taken as having been adopted by the plena~y 
Conference, subject to the reservations made by the representatives 
of the Syrian Arab Republic and Iraq. 

It was so agreed. 

ADOPTION OF THE 'ARTICLES OF DRAFT PROTOCOL I (CDDHI 401) (continugd) 

Articles 27 to 41 

7. The PRESIDENT proposed that the plenary Conference should 
consider Articles 27 to 41 of draft Protocol I. 

Article 27 - Medical aircraft in contact or similar zones 

*Article 27 was adopted by consensus. 

8. Mr. KHAIRAT (tgypt) said he~id not oppose the consensus~ but 
reserved the right to submit in'writing explanations concerning 
his delegation's position on the second sentence o£ paragraph 1. 

9. In reply to a question by Mr. DIXIT (India), 
Mr. EL HASSEEN EL HASSAN (Sudan), Rapporteur of Committee II, 
explained that l1friendly forces" \,/'as a military expre~sion 
designating forces belon~ing to the same Party to thci'~60nflict. 

10. Mr. KRASNOPEEV (Union of Soviet Soci-alist Republics) said he 
would transmit to the Secretariat in writing certain amendments 
for bringing the Russian text of Article 27 into line with the 
others. He would also do likewise for the Russian texts of 
Articles 28 to 3l~ 

11. The PRESIDENT said that the Russian text of those articles 
would be examined by the Drafting Committee in the light of the 
amendments submitted by the Soviet Union. 

* Article 26 in the final version of Protocol I. 
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Article 28 - Hedical aircraft in areas controlled by' an a-dverse 
 
Party 
 

12. Mr. MBAYA (United Republlc of Cameroon) pointed out that, 
during the discussions in the Working Croup, there had been a 
desire to avoid the use of the adjective lIreasona'Oleil., For 
uniformity's sake, it would perhaps be better to delete that 
adjective in paragraph 2. Moreover, the expression "reasonable 
efforts" was not very clear. He asked whether the Drafting 
Committee had any particular reasons for retaining that adjective? 

13. Mr. PAOLINI (France), speaking as a member of th~ Drafting 
Committee, said that "reasonable effortsli corresponded to a legal 
concept that posed no difficulties in French. 

14. The PRESIDENT observed that the expression denoted a concrete 
and relevant legal concept and that, in any case, the word 
"efforts" must be qualified. 

15. Mr. MBArA (United Republic of Cameroon) said that the 
adj ective "reasonable'" was borrowed from the Anglo-Saxon system, 
and that the representatives of countries which applied that 
system had been unable to say exactly what it meant. The fact 
of the matter was that what was reasonable for one Party might be 
unreasonable for another. He would not, however, press fcir the 
deletion of the adjective. 

16. Following an exchange of views between 11r. BOTHE (Federal 
Republic of Germany) and f!lr. AL-FALLOUJI (Iraq)~ Hr. SADI (Jordan) 
said that the word "reasonable" .vas used in all languages with the 
same mean~~g. There had beel. very sound reasons-for keeping the 
word. The matter had been discussed at length, and the Drafting 
Committee had decided to retain the word in Article 28~ 

* Article 23 was adopted by consensus. 

Article 29 ~ Restrictions on operations of medical ai~craft 

17. The PD.ESIDENT drew attention to a typographical error in the 
second sentence of paragraph 2, which should read " ... the 
definition in Article 8 (6)". 

18. Mr. MBAYA (United Republic of Cameroon), supported by 
Mr. PAOLINI (France)s proposed that. in the French text. the words 
"8. ces usages l • in the first sentence of paragraph 2 should be 
replaced by the words liB. ces fins". 

It was so agreed. 

* Article 27 in the final version of Protocol~I. 
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19. Mr. DIXIT (India) noted that in several article~~ including 
Article 29 ~ the word "forbidden" '-in the English text had been 
replaced by the word "prohibited", and he asked what the difference 
was between the two, terms. 

20. The PRESIDENT reminded representatives that he had asked them 
at the thirty-fifth plenary meeting to submit any comments on 
drafting direct to the Drafting Committee. He appealed to all 
delegatiQ.ns to avoid, in a spirit of collaboration:l any unnecessary 
delay irithe work of the plenary Conference. 

21. Mr. DIXIT (India) replied that he had not worked on the 
Drafting Committee and was only asking questions because it seemed 
to him indispensable to do so in order to keep his Government 
informed of the work of the Conference. 

22. The PRESIDENT replied that the Drafting Committee was open 
to all delegations~ and he invited the Indian delegation to arrange 
to be represented on it. 

23. Miss AL-JOUA'N (Kuwait) and l'1r. EL HASSEEN EL HASSAN (SUdan) 
criticized certain terms used in the Arabic text. They said they 
would be making proposals on the matter to the Secretariat. 

24. l'ilr. NAHLIK (Poland) ~ speaking as a lawyer and as Chairman of 
Committee II, said that both in that Committee and in the Drafting 
Committee every effort had been made to use terms in current use in 
international phraseology, so ai to avoid difficulties of 
interpretation subsequently. 'rhe words "reasonable ll and 
"prohibitedll.; --for example, were terms frequently encountered in 
international t~eaties. 

25. Mr. VANDERPUYE (Ghana) observed that in the fifth line of 
paragraph 2 in the English text, the word "personal" should be 
replaced by the word "personnel". 

26. The P~SIDENT said that due note would be taken of that. 
observat·:ion .. 

27. Mr. MBAYA (United Republic of Cameroon) endorsed the Indian 
representative's comments. To work fast was not everything: it 
was also important to work well. If the plenary Conference could 
reach rapid agreement on a form of words and adopt it, the Drafting 
Committee's work would be much lightened. 
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28. As for the Polish representative's comment on the word 
"reasonable", he said that the word had already created problems 
in some legal systems and might well give rise to more in the 
future. A word might be in current use without necessarily being 
the right one to use. 

29. fllr. AL-FALLOUJI (Iraq)~ Chairman of the Drafting Committee, 
 
said that the word "forbidden" had been replaced by the word 
 
"prohibited" at the express request of Mr. Baxter, an eminent 
 
professor with a world-wide reputation~ who had pointed out that 
 
the word "prohibited" was more often used in international legal 
 
phraseology. The word had been unanimously accepted by the 
 
Drafting Committee. 
 

30. Mr. DIXIT (India) thanked the Chairman of the Drafting 
 
Committee for his explanation. 
 

Article 29 was adopted by consensus. * 

Article 30 Notifications and agreements concerning medical 
 
aircraft 
 

31. iVlr. MBAYA (United Republic of Cameroon) said he wondered 
wheth~r, if the words "ces propositions U in the last line of 
paragraph 3 (c) of the French text related to the "contre
propositionsU-of the preceding line, it would not be better to 
amend the last part of the sentence to read nelle doit en informer 
l'autre Partie". 

32. Mr. SANDOZ (International Committee of the Red Cross) 
confirmed that the words "ces )ropositions li related t'0 the 
"contre-propositions" of the preceding line. 

33. The PRESIDENT said that due note \"lOuld be taken of the 
Cameroonian representative's comment. 

34. In replying to a question by ";r. J:1BAYA (United Republic of 
Cameroon) regarding the use of the \'lord iiinstruites" in 
paragraph 5, Mr. PAOLINI (France) confirmed that that was the 
correct word. 

35. Mr. GLORIA (Philippines) said that. in the English text of 
paragraph 3 (c), it might be better to replace the :!last phrase 
by the words Tiof its acceptance of those proposals il 

• 

36. Mr. SOLF (United States of America). speaking as a member 
of the Drafting Committee, agreed that such an alteration would 
improve the drafting but sug~ested that proposed amendments of 
form should be left to the Draftin6 CorllIilittee. 

* Article 28 in the final versi8n nf Protocol I. 
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37. The PRESIDENT said that the observation by the Philippines 
 
representative "wuld be noted. 
 

Article 30 was adopted by consensus. * 

Article 31 - Landing and inspection of medical aircraft 

38. Mr. MBAYA (United Republic of Cameroon) drew attention to 
a typing error in the last sentence of the French version of 
paragraph 2~ from which the word "etats" should be deleted. In 
the l~st sentence of paragraph 3, the words "shall be free to 
continue the flight without delay" seemed to suggest that it was 
for the aircraft ~o take the initiative; it would be better to 
say "shall be allowed to continue ... n, a formula which~ moreover, 
was used in paragraph 3 of Article 32. 

39. f·1r. Al'1IR··r'lOKRI (Iran) said that there was a disparity between 
the English and the French versions of the last sentence of 
paragraph 4 which affected the scope of the provision. The 
French text read i1A1,l. c~s ou un aeronef ainsi saisi iI~ whereas _the 
English-text read -rtAny aircraft seized". 

40. i':ir. PllOLIHI (PrCince) considered tne remarl{ pertinent and 
 
suggested that the French text should read: \i Au cas ou I' aeronef 
 .. " salSl ••• • 

41. hr. ALDRICH (United States of America) agreed that it was the 
French and not the English version which should be amended; he 
urged the Conference not to turn itself into a drafting committee 
but to leave it to the official Drafting Corunittee to make 
drafting amendments. 

42. Mr. SADI (Jordan) said that. while he thought that the 
Cameroonian representative's comment was pertinent) he agreed with 
the United States representative that it was for the Drafting 
Committee to deal with any drafting changes needed. 

43. The PRESIDENT s[dd that the observations by the represen
tatives of the United Republic of Cameroon and Iran would be taken 
into account. 

**Article 31 was adopted by consensus. 

Article 32 - Neutral or other States not Parties to the conflict 

44. Mr. DI BERNARDO (Italy), referring to the fifth sentence of 
paragraph 3 of Article 32, said that he could not un~~rstand why, 
in the case of a landing in a neutral State by what was proved to 
be a medical aircraft, an exception would be made of those of its 
occupants l'who must be detained in accordance with the rules of 

* Article 29 in the final version of Protocol I. 
 
** Article 30'in the final version of Protocol I. 
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international law applicable in armed conflict ... The clauseii. 

was not clear and he wondered whether it should be interpreted in 
the light of the provisions of Article 29. Conversely, if the 
aircraft was not a medical one: it was provided that its occupants 
would be "treated in accordance with paragraph 4'1. Paragraph 4, 
however, dealt only with wounded, sick and shipwrecked persons and, 
in that case, the aircraft in question might easily be carrying 
persons who fell into none of those categories. There was a gap 
there which should be filled on the basis of the relevant provisions 
of international law concerning neutrality. His delegation would 
not. however. dissociate itself from the consensus on that article. 

45. Mr. BOTHE (Federal Republic of Germany), replying to the 
Italian representative in connexion with paragraph 3, explained 
that a clause similar to that quoted by the Italian representative 
appeared in the first and second Geneva Conventions of 1949. It 
related to the .;eneral rules of international law concerning 
neutrality. The clause had been adopted on the basis of an 
amendment sUbmitted by some permanently neutral States. It was 
true that paragraph 4 dealt only with wounded. sick and ship
wrecked persons, but that did not preclude the application of other 
relevant rules concerning the treatment of ot~er )ersons aboard the 
aircraft . 

46. l'lr. RECHE'l'l'UAK (Ukrainian Soviet Socialist Republic) said 
that he attached great importance to Articles 22 to 32 concerning 
medical transport. The corresponding articles of the Geneva 
Conventions permitted a diff~rent interpretation of the conditions 
of protection of medical transport. particularly Article 36 of the 
first Geneva Convention of 1949. which provided for the agreement of 
the adverse Party and thus iilac:2 protection more difficult. It 
should be borne in mind that aircraft enabled the wounded to be 
evacuated more rapidly and more easily. In that respect Article 32 
was well balanced and provided protection for the sick and wounded 
while at the same time protectin~ medical, aircraft and troops. The 
provisions of the article showed clearly that the idea was to make 
the best use of medical aircraft in combat areas and to lay down 
rules to that end with a view to improvin~ the lot of the sick and 
wounded. His delegation therefore supporteG the article. 

*Article 3~ was adopted by consensus. 

Article 33 - Basic rules 

47. Mr. de ICAZA (~exico) said he understood that, in the French 
version, the expression [;illaux superflus'i in iJaragraph 2 of 
Article 33 adequately rendered the terms used in the English 
(superfl uous in5 ury or unnecessary sufferini:-~) and Spanish (iaales 
superfluos 0 sufrimientos innecesarios). 

* Article 31 In the final version of Protocol I, 
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48. His delegation welcomed the reaffirmation of the principles 
set out in the Declaration of St. Petersburg of 1868 and in The 
Hague Regulations annexed to The Ha3ue Convention No.IV of 1907 
concerning the Laws and Customs of War on Land. 

49. His delegation's support for paragraph 3 of Article 33 could 
in no way be construed as a change in its Government's attitude 
to the Convention entitled "Convention on the Prohibition of 
fftilitary or Any Other Hostile Use of Environmental Modification 
Techniques", in which the words "widespread, long-lasting or 
severe effects" appeared. Those words had not the same scope as 
they had in the context of the Protocol. 

50. Mr. DIXIT (India) expressed surprise that two articles of the 
draft Protocol j namely Articles 33 and 43. could both have the 
same title "Basic rules". 

51. The PRESIDEN~ pointed out that Article 33 appeared in 
Part III of draft Protocol I whereas Article 43 appeared in 
Part IV. The articles dealt with different matters and there 
could be basic ~ules for each of the two cases. 

52. Mr. GOZZE-GU~ETI6 (Yugoslavia) said that paragraph 2 of 
Article 33 stated a general rule which would have to be put into 
concrete form. . It should specify which were the weapons which 
caused superfluous injury~ for otherwise the rule would be of very 
limited value .. Unfortunately, the Ad Hoc Committee on 
Qonventional Weapons which had 6een dealing with the matter had 
failed to achieve its objective. That being so, his delegation 
considered that the follow-up of the study of conventional weapons 
causing superfluous injury was extremely important. For the same 
reason, his delegation was convinced that the question of 
pTohibiting and restricting such weapons and methods or means of 
warfare came under humanitarian law and not under disarmament 
negotiations. In humanitarian law, of course, it was essential 
to bear in mind present-day realities and it would be impossible 
to devise any abstract and purely humanitarian rules. 

53. Mr. CHAVEZ GODOY (Peru) said that his country had always 
spoken in favour of prohibiting the employment of methods likely 
to cause damage to the environment. Nevertheless~ he pointed out 
that the fact that it sUP90rted Article 33, parabraph 3, did not 
prejudice the position of Peru with respect to the. Convention 
entitled "Convention on the Prohibition of Military or Any Other 
Hostile Use of Environmental !'·10dification Techniques". 
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54. Mr. FREELAND (United Kingdom) and Mr. AL GHUNAIMI (Egypt) said 
that their delegations would provide the Secretariat with written 
explanations of their position on Article 33. 

Article 33 ~\Tas adopted by consensus. * 

55. Mr. PAOLINI (France) said that Article 33. which set forth 
the basic rules of ~art IlIon methods and means of warfare, was 
the first of a serl~S of articles which went beyond the strict 
confines of humanitarian law and in fact regulated the law of war. 
Although trie general provisions of Article 33 had been form~lated 
with 2 humanitarian aim, they had direct implications for the 
defence and security of States. That was why the French delegation, 
while it had not opposed the adoption of Article 33 by consensus~ 
wished to make it clear that it would have abstained if .a vote had 
been taken. 

Article 34 - New weapons 

Article 34 was adopted by consensus. ** 

56. Mr. GRIBANOV (Union of Soviet Socialist Republics) said he 
wished to emphasize the importance of Article 34. which covered 
not only the manufacture of such weapons but also their purchase 
abroad and the means and methods of warfare. Article 34 was the 
logical consequence of Article 33. It placed on the High 
Contract ins Parties the obligation of determining whether or not 
their weapons were prohibited. The Conference therefore 
strengthened hurllallitarian laH in the matter of the sovereignty of 
States. which were not obliged to apply to a supranational control 
orf',anizati::m. By signing Protocol I ~ Covermnents assumed that 
obligation. All States at present had facilities for determining 
specifically whether a particular kind of weapon was prohibited. 
The development ana acquisition of new weapons by a State might 
arise out of fears for its security. 

57. That was why his delegation attached great importance to 
Article 34. 

58. Mr. FREELAND (United Kin;dom) said that he had been glad to 
JOln in the consensus on Article 34. In the past provisions of 
international law had in his country been taken into account 
informally durinG the process of weapons development; as a result, 
no weapons were in service with the British Armed Forces which 
would infringe international obligations on the design and use of 
weapons in armed conflict. The codification and development of 
international la~;i in that field; which would come out of the 

~ Article 35 in the final version cf Protocol I. 
 
*~ Article 36 in the final version nf Protocol I. 
 



~- 102·CDDH/SR.39 

Additional Protocols, had provided an opportunity for the 
 
codification of existing practice and his country was therefore 
 
at present establishing a fO~lal review procedure to ensure that 
 
future weapons would meet the requirements of international law. 
 

59. Mr. DI BERNARDO (Italy) said that hlS delegation had joined 
in the consensus on Articles 33 and 34, bearing in mind above all 
the principles which inspired them. It could not, however, 
conceal its perplexity about the wording of those provisions~ 
which could not be interpreted as introducinG a specific prohibition 
operative in all circumstances attendant on the study, development, 
acquisition or adoption of particular weapons and methods of 
warfare. 

60. Mr. PAOLINI (France) said that althoush the provlslons of 
 
Article 34 had been drawn up for a humanitarian ~urpose. they 
 
were by their nature connected with the ~eneral problem of 
 
disarmament. His delegation had always maintained that the 
 
Diplomatic Conference on the Heaffirmation and Development of 
 
International Humanitarian La' Applicable in Armed Conflicts was 
 
not an appropriate forum for dealing with such problems. That 
 
was why the French delegation, although it had not opposed the 
 
consensus on the adoption of Article 343 wished to make it clear 
 
that it would have abstained if a vote had been taken. 
 

61. fllr. de ICA~A (i'-lexico) said that Article 34 was the logical 
consequence at the national level of the principles set forth in 
Article 33. It was deplorable 'that so far those principles had 
had no logical consequences at the international level in respect 
of existing weapons. 

62. Mr. BINDSCHEDLEB (Switzerland) associated himself with the 
i~portant statement by the USSR representative. AFticle 34 was 
especially important since it had not been possible to specify 
in or to complete Article 33 by the adoption of the proposals 
submitted to the Conference on the prohibition or restriction of 
the use of certain weapons. Article 34's sole purpose was to 
complete Article 33 and it had nothing to do with disarmament. 
Article 34 imposed an obligation on States and it was for each 
State to take that into account. 

63. Mr. AL-FALLOUJI (Iraq) said that his delegation had noted 
with deep regret that the Conference had lacked courage in respect 
of the prohibition of new wea~ons. His delegation considered that 
no progress in the field of humanitarian law was conceivable without 
an effective approach to the problem of weapons. It had hoped 
that the present Conference would tackle the problem; it still 
hoped, however, that through the committee on 'deapons newly 
established by the Conference the deficiency would be remedied. 
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In the present dangerous kind of co-existence based on the atomic 
bomb, the world could not remain indifferent to .the .plight of those 
who suffered and it was·time to give a warning to all mankind. 

64. Mr. ABADA (Algeria) pointed out that Articles 33 and 34 were 
 
part of the very substance of draft Protocol I and of the work of 
 
the present Conference. What was involved was the humanitarian 
 
law to which States wished to give recognition and shape in the 
 
text, so that weapons Would be in conforinity with the principles 
 
adopted and the texts would not remain purely theoretical. 
 

Article 35 - Prohibition of perfidy 
*Article 35 was adopted by consensus. 
 

Article 36 - Recognized"emblems 
 
**Article 36 was adopted by consensus. 
 

Article 37 - Emblems of nationality 
 

65. Mr. ROMAN (Chile) recalled that when Article 37 had b~en 
discussed in Committee III he had obj ected to the mention of 
espionage in paragraph 3. In fact, espionage was already defined 
in Article 29 of ~he Hague Regulations annexed to The Hague 
Convention No.IV of 1907 concerning the Law and Customs of War on 
Land, on which Article 40, paragraph 1, of draft Protocol I was 
based. According to .the criminal law of most States, a criminal 
act included the orde~s given to the criminal. That being so, the 
chtuige made in Article 37 by the mention of espionage and the idea 
expressed. in Article 40, paragraph 1, did not make sense. Con
seq~entli,a1though his delegation had joined in the consensus on 
tqe article, it had expressed reservations whic.h. it wished to 
reiterate iri the plenary meeting . .. 
 
66. Mr. JOtIlARD (Iraq) said that his delegation had o'pposed the 
amendment of Article 37, paragraph 3, by the mention of espionage. 
While it had not opposed the consensus, it had expressed 
reservations and it fuaintained them. 

Article 37 was adopted by consensus. *** 

Article 38 - Quarter 

Article 38 was adopted by consensus. **** 

67. Mr. AL-FALLOUJI (Iraq), replying to a question by the represen
tative of Egypt, said that in his view the content of Article 38 was 
perfectly consistent with the title, but, as Chairman of the 
Drafting Committee, he said that that Committee was prepared to 
consider any suggestions. . 

* Article 37 in the final version of Protocol I. 
 
** Article 38 in the final version of Protocol I. 
 

*** Article 39 in the final version of Protocol I. 
 
**** Article 40 in the final version of Protocol I. 
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68. Hr. ALDRICH (United States of America) assured the 
 
representative of Egypt that in the English text the title 
 
corresponded perfectly to the content of the article. 
 

69. The PRESIDENT said that the same was true of the French text. 

Article 38 bis - Safe~uard of an enemy hors de combat 

* Article 38 bis was adopted by con~ensus. 

Article 39 - Occupants of aircraft .(CDDH/413, CDDH/414) 

70. The PRESIDENT called the Conference's attention to two 
 
amendments submitted respectively by the delegation of the 
 
Philippines (CDDH/413) and sitteen Arab States (CDDH/414). 
 

71. Mr. ONG (Philippines), introducing the F~ilippine amendment 
(CDDH/413)~ said that his delegation had joined, in Committee III, 
in the consensus for the adoption of Article 39 as it appeared in 
document CDDH/401. After further reflection ~ however> and taking 
into particular account the last sentence of paragraph 15 of the 
draft report 'of Committee III (CDDHIIII/408), which said "It goes 
without sayihg that any airman who, while descending, commits a 
hostile act, ~uch as firing a weapon at those on the ground, 
forfeits his immunity from attack!!s his delegation had considered 
that paragraph 1 should not be so worded as to give the. impression 
that absolute immunity from attack was granted to a person 
parachuting from an aircraft in' distress~ even if that person 
committed a hostile act dufing the descent. His delegation had 
therefore thought that Article 39 should be supplemented by the 
statement in its amendment, w;1ich reflected U1e unanimous opinion 
of Committee ,III as set forth in its report. 

72. Mr. ABDIl\]E (Syrian Arab Republic) said that there vv'ere two 
important reasons underlying the amendment submitted by sixteen 
Arab States (CDDH/414), The first was that there could not be 
different regulations for identical situations. And the situation 
provided for in Article 39 was analogous to that envisaged in 
Article 38 bis~ except that i~ was very hard to determine whether 
a person descending by parachute had hostile intentions or not. 
If Article 38 bis deprived a person in the field of the protection 
envisaged and of immunity from attack if he attempted to escape, 
why should more privileged treatment be given to a person 
descending by parachute who was obviously trying to escape to a 
territory controlled by his country, or by a friendly country? It 
was difficult to see what humanitarian considerations justified 
protection in one situation, and deprivation of such protection in 
another~ completely analogous, situation. The second reason was 
that teclmical advances in aviation gave aircraft crews advantages 

* Article 41 in the final version rf Pretocol 10 
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out of all proportion to the devastation they could wreak~ and 
 
consequently protection could not be granted in the case of 
 
operations that might be turned into surprise attacks. The 
possibility that distress might be simulated with a view to 
launching an attack should be largely taken into account~and 
consequently p~rachuting from an aircraft ostensibly in distress 
should not be given unconditional protection. The purpose of the 
proposed amendment was to restore balance and fairness in dealing 
with two identical situations. 

73. The PRESIDEN'I' asked if any delegation wished to comment on the 
amendments that had been submitted to Article 39. 

74. Mr. GENOT (Belgium) said that he questioned the utility of 
the Philippine amendment (CDDH/413)~ because application of the 
provision it contained followed from that of Articles 35 and 38 bis. 
He was therefore unable to sup~ort the amendment. 

75. rfir. BINDSCHEDLER (Switzerland) said that he understood the 
 
idea behind the Philippine delegation's amendment. It was 
 
theoretically sound, but he failed to see its practical bearing. 
 

76. Mr. IPSEN (Federal Republic of Germany) said that he agreed 
with the Belgian representative that the amendment submitted by 
the Philippines did not add to the clarity of Article 39. It even 
involved some risk, because'it might be very widely interpreted. 
He was therefore firmly a~ainst it. 

77. ~r. de GABORY (France) said he thought there was absolutely 
no reason for the Philippine amendment. He knew from personal 
experience that it was impossi)le for a perso~ parachuting from an 
aircraft to use his weapons during the descent. for at that time 
his sole concern was to pre~are for landing. He would th~reftire 
oppose the amendment. 

78. Mr. SADI (Jordan) said he believed that the reasons underlying 
the Philippine amendment were very valid ones, and that a pilot 
descending by parachute could easily use his weapons. Even if 
some people thought that was impossible, there was no harm in 
inserting the proposed clause in paragraph 1. He would therefore 
support the amendment. 

79. Mr. AREBI (Libyan Arab Jamahiriya) sai{ that although he 
lacked the ~rench representative's experience. he thou~ht it quite 
conceivable that a pa.rachutist could commit a hostilea.ct 
immediately after landing. He would t.herefore support the 
amendment~ which had been very ably introduced by the Philippine 
delegation. 
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80. I'1r. DI BERNARDO (Italy) said he could not support the amendment, 
for the reasons given by the delegations which had questioned its 
utility. 

81. Mr. AMIR-MOKRI (Iran) said that he, too~ was unable to accept 
 
the amendment, because. apart from the reasons already stated; he 
 
thoubht such a provision might lead to abuse, for once a parachutist 
 
had been fired On, it would be easy to find reasons to justify that 
 
action. 
 

32. Mr. ABDINE (Syrian Arab Republic) pointed out that the 
Conference was now making laws for one or more decades to come, and 
that all legislation should be worked out against the background of 
the technical advances which might be made in the future and which 
might create situations in which a parachutist, could commit hostile 
'acts. He would therefore support the Philippin'e amendment. 

83. Mr. RABARY-NDRANO (Madagascar)s Miss AL-JOUA'N (Kuwait) and 
Mr. MOKHTAR (United Arab Emirates) agreed with the representative 
of the Syrian Arab Republic and said that they would support the 
Phi~ippine amendment. 

84. Mr. VANDERPUYE (Ghana) said that he would abstain in the vote 
on the Philippine amendment, for which he thought there was 
insufficient justification. 

85. The PRSSIDEN'r put the amendment to Article 39 submitted by 
the Philippine delegation (CDDH/413) to the vote. 

There were 29 votes in favour, 27 against and 34 abstentions. 

Not having obtained the necessary two-thirds majority, the 
Philippine amendment was rejected. 

86. llir. i'iBAYA (United Republic of Cameroon), speaking in 
explanation of vote, said that if the only point at issue had been 
the desirability of the Philippine amendment, he would have abstained. 
As it was, and for the same reasons as those given by the 
representative of Iran, he had been compelled to vote against it. 

87. The PPiliSIDEN'E asked members of the Conference to comment on 
the amendment to Article 39 submitted by sixteen Arab States 
(CDDH/4l4). 

88. !'lr. PICTET (International Committee of the Red Cross) said that 
the IeRC had noted with satisfaction the text of Article 39 as 
proposed by Co~nittee III in document CDDH/401. At the third 
session of the Conference the ICRe had been alarmed about the 
insertion in paragraph I of the words: unless it is apparentIi ••• 



~ 107 - CDDH/SR.39 

that he will land in territory controlled by the Party to which he 
belongs or by an ally of that Party". It was that addition~ which 
Committee III had rejected, that was being put forward again by the 
sixteen Arab States in their amendment (CDDH/414). He wished to 
point out that to adopt that wording would be to introduce into the 
Conventions an element that was outside their frawework and contrary 
to their spirit. So far, the Geneva Conventions had contained only 
prov~s~ons to protect the victims of conflicts; they had not given 
States any rights against those victims. 

89. It would be a matter of infinite regret to the ICRC if a 
provision which would allow war victims to be killed were included 
in the purely protective rules. The serviceman who) to save his 
life~ parachuted from an aircraft in distress was a victim, ship
wrecked as it were in the air, and that was the idea which should 
have precedence. Whether an airman landed in friendly or hostile 
territory, whether he rejoined his unit or was taken prisoner, 
should remain secondary considerations. A shipwrecked person was 
a victim of the conflict and should be protected in all circumstances. 

90. In 1864~ in agreeing to protect the war-wounded although 
those same wounded might return to the fight once they were well 
again~ the States which had si~ned the Geneva Convention of 
August 22, 1864, for the Amelioration of the Condition of the 
Wounded in Armies in the Fi~ld had agreed to Give up a small 
fraction of their rights for the benefit of mankind and in response 
to the dictates of humanity. In so doing, they had committed 
themselves once and for all.' The matter could not be re-op~ned 
and their concession had since been extended to other categories of 
victims of hostilities. If there had been occasions when, in 
exceptional circumstances, airmen in distress had been fired on J 

such was not the rule which prevailed in international practice. 
All national manuals on the conduct of hostilities said that airmen 
parachuting from an aircraft to save their lives were not to be 
fired on. ~he IeRC would be dismayed to see a provision making 
it lawful to kill an unarmed enemy who was not himself in a position 
to kill introduced into law which had hitherto been purely 
humanitarian. It would set a dangerous precedent and he urged the 
Conference to adopt Article 39 without the proposed addition and in 
the forr.l in which it had been submitted by Committee III. 

91. Mr. FELBER (German Democratic Republic) said he wholeheartedly 
endorsed the statement of the IeRC representative and considered 
that the adoption of the amendment proposed by the Arab States would 
be a retrograde step for the Conference. The wordinG of the 
Drafting Committee had~ after all;; been adopted oy an overwhelming 
majority. That being so. it would be desirable for the sponsors 
of the amendment to reconsider their position and for the Conference 
to adopt the article by consensus. Otherwise, every country would 
be compelled to alter its military regulations. 
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92. l'1r,•. IPSEN (Federal Repu~lic, of Germany) opposed the amendment 
vig6tously.,As the ICRC representative had stated~ those who 
parachuted 'from an aircraft should be regarded as shipwreckedi in 
conformity w{th the secondfleneva Convention of 1949. ~hatwag, 
moreover 3 confirmed by the existing rules of aerial warfare which 
appeared in military manuals and were becoming increasingly 
customary. The Conference could therefore not risk adopting an 
amendment which neither reaffirmed nor developed humanitarian law. 

93. Mr. SKALA (Sweden) stated that he was firmly against the 
amendment~ which would be retrograde and might well lead to 
violations owing to its ambiguity. His delegation endorsed the 
statement of the representative of the ICRC and the remarkS of the 
representative of the Federal Republic of Germany. 

94. Mr. FREELAND (United Kingdom) said that he fully shared the 
humanitarian concern expressed by the ICRC and was opposed to the 
amendment; He hoped that the sponsors would decide not to put it 
to the vote. 

95. Mr. ALDRICH (United States of America) said that he endorsed 
the ICRC view and considered the proposed amendment inadmissible. 
The~poniors should ~ithdraw their draft; which had the added 
drawback of being in contradiction with paragraph 3 of 
Article 38 bis. , 

96~ r'lr~ AL-FALLOUJI (Iraq) observed that he was glad to hear the 
humanist,s' voice, but feared that their lofty sentiments were 6ne
way. . Mass massacres were nothing new, indeed. but reprisals 
against those responsible for them regularly aroused howls of 
indignation. 'I'hat being so. why stop short at exterminating 
civilian populations? Even todays whole populations lived under 
the threl3,t of fierce bombing; and that was the moment chosen to 
proriibitthe shooting of the airmen who dropped the bombs. 

97. Supposing - and that was in no way intend.ed to offend the 
Frenbh or ihe Swiss - that French airmen flattened Geneva beneath 
their bombs and got back to Evian by parachute~ to the shelter of 
their own frontier. l~o, it was not possible to remain a mere 
spectator in the midst of ruins and the dead, and to watch the 
descent of airmen ready to start a~ain at the first opportunity. 
In the name of the appointed victims~ he urged that the green ' 
ligh~"~ould not be ~ive~to the aircraft of death; fo~ that would 
be a ohe-way humanism. 

98. Mr. 'KUSSBACH (Austria) endorsed what had been said by the 
ICRC representative and by the representatives of the Federal 
Hepublic of Germany and the United States of America; he hoped 
that the sponsors would withdraw their amendment. 
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99. Mr. de BREUCKER (Belgium) stressed the humanitarian interest 
of the ICRC statement and noted the lively tone the discussion 
had assumed. He was afraid the sponsors of the amendment had 
not foresee~ all the consequences of their proposal. His own 
delegation, believing that the sponsors might change their minds 
if given time to reconsider their draft, formally proposed that 
the meeting be adjourned for about ten minutes. 

100. In reply to the PRESIDENT s Mr. ABDIl-JE (Syrian Arab Republic) 
stated categorically that an adjournment of the meeting would in 
no' way alter the sponsors' way of thinking. 

101. In reply to the PRESIDENT, Mr. de BREUCKER (Belgium) said 
 
that he withdrew his proposal. 
 

102. l'ir. GREEN (Canada) endorsed on all points the statement of 
 
the ICRC representative. He hoped the amendment would not be 
 
put t a a vo t e • 
 

103. Hr. AREBI (Libyan Arab Jamahiriya) said that he considered 
 
it normal that countries which had never suffered destruction 
 
should contest the Arab countries' amendment. But was it human 
 
to g~ve a chance to pilots ordered to destroy countries which 
 
had· already suffered only too much? Besides, when a country 
 
was threatened, the pilot was more deadly than the aircraft. 
 

104. Mr. BINDSCHEDLER (Switz~rland) welcomed the explanations 
given by the ICRC representatives and said that humanitarian 
considerations should take precedence over military ones. In 
any event 3 those who carried the gravest responsibilities lvere 
not the pilots but the men who g;lVe them orders" and especially 
the Governments. What was more, the elimination of a few 
pilots was not a decisive way of winning a war. His delegation 
therefore hoped that the Arab delegations would see their way 
to withdraw amendment CDDH/414. 

105. Mr. de ICAZA (nexico) said he considered that the aim of 
any armed conflict was to overcome the oPP('Ising forces; he 
would abstain from voting, however, because the amendment might 
lead to abuses. 

106. Mr. SADI (Jordan) said that an aviator parachuting during 
or after a bombing mission had committed murders and destruction 
contrary to the Geneva Conventions. 

107. Mr. AMIR-MOKRI (Iran) said he agreed with the Mexican 
de1ee:;ation. 
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108. Mr. ABDINE(Syrian Arab Republic)~ using his.right.-ef reply~ 
pointed out ·to the ICRC representative that a person who had· 
simply been::shipwrecked could not be compared with an aviator 
trying t-or.cturn to his territory ~ for the aviator was not .... 
hoI's de combat and was attempting to escape.· Under 
Article 38 bi~~ however~ anyone attempting to escape could 
not be given protection. Could there be a double standard? In 
reply to the representative of the Federal Republic of Germany~ 
he recalled that Oppenheim~ in his treatise entitled "International 
Law il (Longman Group Ltd. ,London) ~ as "rell as' a number of other 
writers" affirmed that practices arising from the Second lJJorld 
War gave a right to shoot at a pilot trying to escape; that 
confirmed that the ArabcQuntries' amendment enshrined a 
customary rule. 

109. 1n reply to the representative of j"lexico ~ he expressed the 
view that all the provisions of the Protocol had led to abuses. 
Why should Article 39~ if amended~ do so more than the "others? 

110. The PRESIDENT put the amendment of the Arab countries to the 
vote. 

'!'he amendment of the Arab countries was rej ected by 47 votes 
to 23~ with 26 abstentions. 

Ill. The PRESIDENT invited delegations to state their position on 
Article 39~ as proposed by Committee III. 

112. ;11r. BLOEMBERGEN (Netherlands);. recalling that his delegation 
had given a lengthy explanation in Committee III of its positive 
attitude to the two amendments. considered neverthelesS that 
there was no point in re-opening the discussion~ and that it 
would be better to keep to the Con~ittee's decision. 

113. 'l'he PRESIDEN'l' put Article 39 as a vvhole to the vote. 

Article 39 was adopted by 71 votes to 12~ with 11 abstentions. * 

114. Mr •. EL HASSEEN EL HASSAN (Sudan) said that he would give an 
explanation of his vote in writing. 

Article 40.~ Spies 

115. Mr. CERDA (Argentina) said that paragraph 2 of Article 40 
reflected Article 29 of The Hague Regulations of 1907~ which 
provided that persons in uniform seekin:; information should- not 
be regarded as spies. Under Articles 41 and 42 of draft 
Protocol I, however, the wearing of a uniform was no longer an 
essential criterian of the status of a combatant~ although 
combatants had to distinguish themselves from the civilian 

* Article 42 in the final version of Protocol I. 
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population when participating in an attack or preparations for an 
attack. Moreover. Article 43 provided that a distinction should 
always be made between the civilian population and combatants. 
Under the circumstances s the two texts might conceivably be 
misinterpreted: for instance. what scope should be given to the 
last part of paragraph 2 of Article 40 in the case of combatants 
who were not required to wear uniform and who. in any case. had 
no chance of wearin6 one? He paid a tribute to the efforts made 
by the Rapporteur of Committee III. but said that in the view of 
the Argentine delegation~ paragraph 2 of Article 40 should 
contain a provision establishing minimal conditions for identify
ing persons without uniform engaging in intelli~ence work, to 
avoid their being regarded as spies. 

116. Mr. ALDRICH (United States of America), Rapporteur of 
Committee III) pointed out that paragraph 2 was the counterpart 
of paragraph 1_ and that the Drafting Committee had not considered 
it worth while to give further details of provisions which would 
in future come under customary law. Furthermore~ the comments of 
the representative of Argentina were more closely related to 
paragraph 3 than to paragraph 2. In the case of paragraph 2. the 
word "uniform" obviously applied not only to a uniform in the 
conventional sense but to any distinctive sign which warranted 
that the activity in question had nothing clandestine about it. 

117. Mr. GLORIA (Philippines) said he agreed with the inter
pretation of the Argentine representative, because a spy was a 
spy whether he wore a uniform or not. 

*Article 40 was adopted by consensus. 

Article 41 - Armed forces 

**Article 41, as amended, was adopted by consensus. 

The meeting rose at 6 p.m. 

* Article 46 in the final version cf Protocol I. 
** Article 43 in the final versicn ~f Protocol I. 
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ANNEX 

to the summary record of 
 
the thirty-ninth plenary meeting 
 

EXPLANATIONS OF VOTE 
 

ARGENTINA Original: SPANISH 

Article 33 of draft Protocol I 

If Article 33 had been put to the vote~ the Argentine 
 
delegation would have abstained. 
 

Moreover) the Argentine delegation interprets the provision 
 
which has now been approved as in no way connected with the work 
 
of the Conference of the Committee on Disarmament~ which 
 
culminated in the Convention of the Prohibition of Military or 
 
any Other Hostile Use of Environmental Modification Techniques) 
 
in respect of which the Argentine Government had made its 
 
position clear at the appropriate time. 
 

DEr10CRATIC YEI\1EN Original: ARABIC 

Article 39 of draft Protocol '1 

My delegation is one of the sponsors of a draft amendment 
appearing in document CDDH/414. which proposes ~he addition of 
the following phrase at the end of paragraph I of Article 39: 

".•. unless it is apparent that he will land in territory 
controlled by the Party to which he belongs or by an ally of that 
Party;" 

My delegation considers that the addition of this phrase is 
necessary) because the pilot who attacks quite indiscriminately) 
and thus often causes the death of a considerable number of 
innocent civilians, including children, women and old people, 
should not, for humanitarian reasons. be parachuted into the 
territory of the Party to which he belongs or to that of an ally 
of that Party~ since he would thus be able to repeat his attacks 
and his bombing, which are contrary to the p~inciples of inter
national humanitarian law. Consequently any humanitarian 
protection granted to him must depend on his landing on the 
territory of the adverse Party~ since at that time he will no 
longer be in a position to return to the attack and to participate 
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in hostile acts. In our view such an interpretation is endorsed 
by the customary rules of international law and is in accord with 
humanitarian logic~ since a more general humanitarian protection 
must always prevail over a particular and partial humanitarian 
protection. 

My delegation followed with great interest the arguments 
advarl.:!ed by those who opposed this amendment. 1'Je note that they 
go too far and exaggerate both the scope of this amendment and 
its aims in a way that seems to us contrary to the facts and to 
the real situation. 

My delegation wishes to express its regre~ that this-amend
ment has been rejected. We accordingly voted against Article 39 
as put to the vote. 

At the same time~ my delegation wishes to state that the 
 
development of international humanitarian law applicable in 
 
armed conflicts will always be a matter of consideration and 
 
concern to us. 
 

EGYPT Original: ARABIC 

Articles 27 and-33 of draft Protocol I 

Draft Protocol I, which is drawn up on the basis of a strict 
harmonization of humanitarian f~ctors and military considerations~ 
does not seek changes in or amendments to the Geneva Conventions 
of 1949~ but rather their reaffirmation and development. 

While Article 36 of the first Geneva Convention of 1949 
stipulates the necessity for a prior agreement between the 
belligerents concerned for flights of medical aircraft over combat 
areas, the second sentence of paragraph 1 of Article 27 of 
Protocol I contains a new provision which changes the above
mentioned Article 36. 

The Egyptian delegation believes that. for the protection 
of medical aircraft~ prior agreement is absolutely necessary for 
aircraft to fly over contact or similar zones. 

The Egyptian delegation emphasizes the fact that its 
acceptance of Article 33, paragraph 3, in no way prejudices its 
country's position on the Convention on the Prohibition of 
Military or any Other Hostile Use of Environmental Modification 
Techniques. 
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GERr.1ANY~ FEDERAL REPUBLIC OF Original: ENGLISH 

Article 33 of draft Protocol I 

The delegation of the Federal Republic of Germany joined in 
 
the consensus on Article 33 with the understandincrthat 
 

b 

paragraphs 1 and 2 reaffirm customary internationallaw~ while 
 
paragraph 3 of this article is an important new contribution to 
 
the protection of the natural environment in times of inter

national armed conflict. 
 

Bearing in mind the special scope of application of 
 
additional Protocol 13 it is the understanding of the Federal 
 
Republic of Germany that the interpretation of the terms "wide

spread"~ "long-term" and "severe" has to be consistent ~lith the 
 
general line of thought as it emerged from the deliberations on 
 
this article in Committee III~ as reflected in its report 
 
(CDDH/215/Rev.l). 

In no case should it be interpreted in the light of the 
 
respective terminology of other instruments of environmental 
 
protection that have a different scope of applicQtion ~ltogether. 
 

INDIA Original: ENGLISH 

Article 33 of draft Protocol I 

The Indian delegation has agreed to join the consensus on 
Article 33 with the understanding that the basic rule3contained 
in this article will apply to all categories of "leapons, namely 
nuclear, bacteriologica1 3 chemical~ or donventional weapons or 
any other category of weapons. Secondly~ the term "superfluous 
J.nJury or unnecessary suffering" means those physical injuries 
which are more severe than would be necessary to render an 
adversary hors de combat or to make the enemy surrender and which 
are not justified by considerations of military necessity. 

ISRAEL Original: ENGLISH 

Articles 35~ 36~ 39 2 40 and 41 of draft Protocol I 

Article 35 

With regard to Article 35 of draft additional Protocol I~ the 
delegation of Israel wishes to declare that Israel regards this 
article, and in particular its paragraph 1 (C)3 2S an essential and 
basic provision. It reaffirms the funGamental distinction made by 
customary international law between combatants and non-combatants. 
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Article 36 

With rp~ard to Article 36 of draft additional Protocol I~ 
the delegat±on of Israel wishes to 'decla~e that it attaches 
special importance to the second sentence of paragraph 1. This 
sentence ~orbids the misuse of any other protective emblem which 
has been recognized by States~ or has been used with the knowledge 
of the other Part~. 

The provisions relating to the protection of persons 
parachuting from an aircraft in distress are a declaratory 
codification of customary internatisnal law as set out inter alia 
in Article 20 of The Hague Rules of Air Warfare :)..922/1923. 

Article 40 

With regard to Article 40, paragraph 3, of draft Additional 
 
Protocol I, the delegation of Israel wishes to declare that the 
 
expression ilHhile engaging in espionage il at the end of the 
 
paragraph incilidei all the. st~ges of the act of espionage till 
 
the completion of the transmission of the information to the 
 
enemy. 
 

Article Lfl 

With reg2rd to A~ticle 41, paragraph-l, of draft Additional 
Protocol I~ the delegation of Israel wishes to declare that the 
enforcement of compliance with the rules of international law 
applic~ble in armed conflict is a conditio sine qua non for 
qualificat{on ns arm~d forces. Moreover, it is not sufficient 
that t~e arm8d force3 be subject to an internal disciplinary 
system which can enforce compliance with the laws of war~ but 
as the exprc:.::sion "shall enforce'/ indicates - there has to be 
effective compliance with this system in the field. 

MALI Original: FRENCH 

Artirile 35 of draft Protocol I 

My delega~ion. in associating itself with~the donsensus. 
wishes to specify that this article, and more particularly 
paragraph 1 (c)s must not lie open to a wrongful interpretation 
calculated to-call in question the provisions of Article 42. 

In other words, a combatant who fulfils the requirements of 
Article 42, paragraph 3. cannot be accused of perfidy under 
Article 35, par~graph 1 (~). 
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SUDAN Original: ARABIC 

Article 39 of draft Protocol I 

Ny country's delegation voted against Article 39 as a whole j 
being fully convinced that in modern warfare the pilot constitutes 
one of the most dangerous factors. On his own, and from his 
aircraft, he is able to reduce a vast area to ruins. The area 
might be a whole town with all its inhabitants, its old people, 
its women and children. This is not idle speculation. It is a 
fact which has occurred over and over again, especially in the 
period from the Second World War to the present time 3 and could 
occur again anywhere in the world. Thus, in an air raid; the 
aircraft, together with its equipment and crew - and, I repeat, 
its crew - constitute the first target which the other side must 
destroy; else its own destruction will inevitably follow. 

A pilot forced to bale out from a doomed aircraft should not 
 
be considered to be hors de combat if he attempts to land on 
 
territory controlled by his own side or its allies, for his 
 
attempt indicates his intention to land in a safe place and to 
 
continue fighting immediately he has landed. It follows that 
 
he should be prevented in any way possible for that is the way 
 
to neutralize the enemy. 
 

The distinguished representative of Iraq gave us a definite 
example of the absurdity of the notion contained in paragraph I 
of this article. I hope tha't the city of Geneva, to which we 
are most attached, may never be the scene of an incident such 
as the one which the Iraqi representative recounted. 

My country's delegation adopted the amendment which appears 
in document CDDH/414 in an humanitarian spirit which goes far 
beyond a desire to save a pilot baling out of an aircraft in 
distress. Our aim is to protect towns, together with their 
inhabitants including women, children and old people. 

The same pilot. if protected, may take part in a more 
successful raid. destroying towns and villages. Our aim is in 
line with the overriding objective of this Conference, which has 
been meeting for four years, to adopt this additional Protocol I 
and Protocol II which follows on from it. Both Protocols are 
designed to afford protection to such persons, not to combatant 
pilots who are forced to bale out for whatever reason. 

This in short is what I wished to explain. If this article 
had been put to the vote, paragraph by paragraph~ we should have 
voted against paragraph I and in favour of paragraphs 2 and 3. 
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UNITED KINGDOf1 OF GREAT BRITAIN 
AND NORTHERN IRELAND Original: ENGLISH 

Article 33 of draft Protocol I 

The United Kingdom joined in the consensus on Article 33. 
In relation to paragraph 3 of this article, however s I wish to 
state, as we stated on adoption of this article in Committee, 
that we regard this paragraph as otiose repetition of 
Article 48 bis and ,would have preferred that paragraph 3 not 
be included in this article. lf/e consider that it is basically 
in order to protect the civilians living in the environment that 
the en~ironment itself is to be protected against attack. 
Hence, the provision on protection of the environment is in our 
view rightly placed in the section on p~otection of civilians. 
Now that Article 33 has been adopted with paragr~ph 3, we shall 
interpret that paragraph in the same way as Article 48 bis, 
which in our v~e:w is a fuller and more satisfactory formulation. 

VENEZUELA Original: SPANISH 

Article 33 of draft Protocol I 

The Venezue~an delegation approved Article 33 (Basic rules) 
of draft Protocol I, adopted by consensUs at the thirty-ninth 
plenary meeting of the Conference~ on the understanding that 
this approval is without prejudice to Venezuela's position on 
the Convention on the Prohibitiqn of Military or Any Other 
Hostile Use of Environmental Modification Techniques. 
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SUMMARY RECORD OF THE FORTIETH PLENARY MEETING 

held on Thursdays 26 May 1977, at 11.10 a.m. 

President: Mr. Pierre GRABER 	 Federal Councillor 3 

Head of the Federal 
Political Department of 
the Swiss Confederation 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) (continued) 

Article 42 - New category of combatants and of prisoners of war 

1. Mr. HESS (Israel) said that his delegation was unable to accept 
the consensus on Article 42 and requested that it be put to the 
vote 3 in accordance with the rules of procedure. 

2. Mr. RABARY~NDRANO (rlJadagascar)s supported by Mr. VAN LUU 
 
(Socialist Republic of Viet Nam), asked that the vote should be 
 
taken by roll-call. 
 

3. Mr .. MBAYA (United Republic of Cameroon) pointed out that the 
title of Article 42 s llNew category of combatants and of prisoners 
of warll, did not correspond to the text which followed. The ICRC's 
original draft contained a definition which was lacking in the 
present wording. 

4. Mr. ALDRICH (United States of America), Rapporteur of 
Committee Ills and r!Jr. AL-FALLOUJI (Iraq)s Chairman of the Drafting 
Committee, declared that full discussions on the sUbJect of the 
present title had already taken place both in Committee III and in 
the Drafting Committee. 

5. Mr. ABADA (Algeria) drew attention to the fact that the ICRC's 
initial draft contained only one article dealing with a new category 
of prisoner of war. In the latest draft Protocol I, several articles 
in fact dealt with that question. He suggested that consideration 
of the title of Article 42 should be deferred and an attempt made 
to improve its taking into account the actual text of that article 
and draft Protocol I as a whole. 

6. Mr. ABD1NE (Syrian Arab Republic) thought that the wording at 
the end of paragraph 29 namely, (lexcept as provided in paragraphs 3 
and 4" was rather unsatisfactory and proposed that it should be 
replaced by "subj ect to the provisions of ... II • 
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7. Mr. DI BERNARDO (Italy), supported by Mr. AL-FALLOUJI (Iraq)~ 
 
urged that the discussions in plenary meeting should not be unduly 
 
prolonged. 
 

8. Mr. GLORIA (Philippines) expressed the view that a definition 
 
of the persons referred to was indispensable for a proper under

standing of the text of Arti~le 42. 
 

9. Mr. LONGVA (Norway) pointed out that the text of Article 42 
 
went further than the title would lead one to suppose; it dealt 
 
with the status of p~isoners) duties of combatants, protection 
 
of the civilian population; a code of conduct~ sanctions, 
 
protection of the wounded,etc. 
 

10. Mr. IPSEN (Federal Republic of Germany). having proposed that 
 
the following title: "Certain rights and. duties of combatantsU be 
 
given to Article 42; the PRESIDENT expressed the fear that an .. 
 
improvised wording in one language would give rise to translation 
 
diffic.ultie.s. 
 

11. After a brief discussion in which Mr. AL-FALLOUJI (Iraq), 
Chairman of the [lraftinp; Committe,·. the PRESIDENT and ~1r. MBAYA 
(United Republic of CaMer00n) took part. Mr. MBAYA agreed that the 
title of Article 42 should be Teconeidered by the Drafting Committee. 

12. Mr. PILLOUD (International Committee of the Red Cross) s referring 
to the comments made by the representative of the Syrian Arab 
Republic~ agreed that the wording of paragraph 2 of Article 42 was 
not particularly well chosen, but reminded the meeting that it was 
the precise translation of an English text every wordor.which had 
bee!1caref:'ll~lly weighed. It had o therefore, not been possible for 
the Drafting Committee to amend it. 

13. As for the title of Article 42, the comments of several 
representatives had had to be borne in mind: some of them had 
pointed out that the persons referred to were not only prisoners but 
also combatants;. others had laid stress on the novelty of the 
provisions adopted. 

14. Mr. SADI (Jordan), supported by Mr. ABADA (Algeria)s moved 
the closure of the debate on the title of Article 42 and the 
referral of that question back to the Drafting Committee. 

15.· :The PRESIDENT invited the. Chairman of the Drafting Committee 
to arrange for a meeting of his Committee at the end of the current 
plenary meeting and before the afternoon meetings to improve the 
title of Article 42. 

It was so agreed. 
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As requested by the representative of Mada ascar, a vote b 
 
roll-call was taken on Artlcle 2 of draft Protocol I. 
 

Chad, having been drawn by lot by the President? was called 
 
upon to vote first. 
 

In favour: Czechoslovakian Tunisia. Turkey, Union of Soviet 
Socialist Republics, Venezuela: Yemen, Democratic Yemen~ 
Yugoslavia~ Zaire~ Afghanistan: Algeria, Saudi Arabia~ Austria, 
Bangladesh~ Belgium;; Bulgaria, United Republic of Cameroon~ 
Cyprus, Ivory Coast~ Cuba; Denmark, Egypt) United Arab Emirates, 
Ecuador~ United States of America~ Finland; France, Ghana~ . 
Greece, Hungary, India, Indonesia, Iraq~ Iran~ Socialist 
People's Libyan Arab Jamahiriya: Jamaica; Jordan, Kenya> 
Kuwait, Lebanon, Luxembourg, r,1adagascar ~ Mali j Malta, Morocco, 
Mauritania~ Mexico) Mongolia" Mozambique)· Nigeria, Norway~' 
Oman, Uganda; Pakistan, Panama; Netherlands" Peru, Poland, 
Qatar; Syrian Arab Republic, Republic of Korea, German 
Democratic Republic) People's Democratic Republic of Korea~ 
Socialist Republic of Viet Nam, Byeloru~sian Soviet Socialist 
Republic, Ukrainian Soviet Socialist Repubiic, United Republic 
of Tanzania, Romania, Holy See~ Senegal; Sudan, Sri Lanka, 
Sweden. 

Against: Israel. 

Abstaining: Thailand~ Uruguay, Federal Republic of Germany, 
 
Argentina" Australia, Brazil~ Canada; Chile> C~lombia> Spain~ 
 
Guatemala, Honduras,. Ireland, Italy, Japan~ Nicaragua~ New. 
 
Zealand; Philippines" Portugal; United Kingdom of Great Britain 
 
and Northern Ireland; Switzerland. 
 

Article 42 was adopted by 73 votes to one with 21 ab.sten,tions. * 

Explanations. of vote 

16. Mrs. LAPIDOTH (Israel) said.that her delegation had voted 
against Article 42 for several reasons. 

17. It was true that guerrillas and irregular combatants deserved 
to be properly protected by humanitarian I En'T :> but Article 42 ~ 
paragraph 3, could be interpreted as allowing the combatant not to 
distinguish hims~lf from the civiliari population; which would expose 
the latter to serious r'isks and was contrary to the spirit andto.a 
fundamental principle of humanitarian law. In the case of guerrilla 
warfare it was particularly necessary for combatants to distinguish 
themsel ves because tha.t was the only way in which the civilian 
population could be ef~ectively protected. As had been poihted out 

* Article 44 entitled lICombatants and prisnners of war" in 
the final version of Protocol I, 
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at the XXIst International Col1ference of the Red Cross at 
Istanbul in 1969, to allow th~mal1. with a bomb who looked exactly 
like any other civilian to enjoy prisoner-of-war status would 
mean that in future no civilian would be safe ~ since the regular 
combatant in uniform would no longer know who was the enemy and 
who was not. Moreover, once combatants were freed from the 
obligation to distinguish themselves from the civilian population 
the risk of terrorist acts increased. Thus, according to that 
interpretation of paragraph 3~ a terrorist in civilian clothes 
who was about to set off an explosive device was not in fact 
bearing arms, and was not obliged to distinguish himself from the 
civilian population because in his case there was no ;. deployment:1 

• 

The civilian population could not protect themselves against his 
act~ and in addition would be an object of suspicion to the other 
party, the regular combatant, who would have to search for and 
fight his enemy in the midst of the civilian population. Neither 
the principle of the distinction between combatants and civilians, 
nor that of respect for the laws of war, which were basic 
principles of humanitarian law as embodied in the international 
conventions in force and in the original ICRC draft, were to be 
found in the text as thus interpreted. 

18. Moreover, some of the wording of Article 42 was ambiguous or 
contradictory. It was illogical that paragraph 4 should grant 
the protecti~n reserved for prisoners of war to persons who had 
lost the right to be so considered; in paragraph 3 (b), the term 
Hdeployment ll had already given rise to widely divergent interpre
tations in Committee III; and the expression "visible to the 
adversaryll was equally unclear. 

19. In the view of her Govern~ent~ prisoner-of-war status depended 
on two essential conditions: firsts respect for the rules of 
inte_rnational law applic~bJe in armed conflicts (for the members 
of regular"-forces -there was a praesumptio juris et de jure that 
that condition had been met); secondly~ a clear and-unmistakable 
distinction between the combatants and the civilian population. 
They were two sine qua non conditions established in inter
national custom and in numerous instruments. 

20. Mr. DI BERNARDO (Italy) said that his delegation had abstained 
essentially because of the ambiguity of paragraphs 3 and 4 of 
Article 42, but considered that the article was not unacceptable 
in itself if its true meaning according to the Italian delegation 
could be detected. 

21. Paragraph 3 embodied and reaffirmed without amendment or 
derogation a basic rule of existing international law, the need for 
combatants to distinguish themselves from the civilian population. 
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The same paragraph made the announcement an exception to the 
abovementioned rule. As an exception to the rule was concerned 
it would be necessary to inter'pret it in a restrictive manner. 

22. The particular situatio~s to which the second phrase of 
paragraph 3 referred were evidently those which occurred in 
occupied territory or in other identical situations so far as 
substance was concerned, that was to say where resistance 
movements were organized. Besides the hypothesis of inter
national conflicts mentioned in the last paragraph of Article 1 
of Protocol I. Article 42 aimed at the protection of members 
of resistance movements in occupied territories. 

23. With regard to the minimum conditions to be met, his 
delegation noted with satisfaction the fact that the combatants 
concerned must cal~ry their arms openly during 'each military 
engagement and during the military deployment preceding the 
laUnching of an attack. That would of course include any 
movement of the military formation towards the place from which 
the attack was to be launched. 

24. It was essential that the distinction principle should 
 
remain the basis bf international humanit~rian law, because on 
 
respect for that principle depended the protection of the 
 
civilian population. 
 

25. If the distincti6n principle was corifirmed. the title 
adopted was unhappily not as 'clear as the Italian delegation 
would have wished. It followed that the text could open the 
way to interpretations differing from those of the Italian 
delegation and that 11J0uld be unacceptable to that del'egation. 

26. Furthermore J paragraph 4, providine;that combatants 'failing 
to meet the requirements set forth in paragraph 3 should 
nevertheless be given protections equivalent to those accorded 
to prisoners of war, obviously meant that such combatants lost 
their right to be re 6arded as prisoners of war and could 
consequently be prosecuted and punished as non-protected 
belligerents, while stili benefiting from the other guarantees 
to which prisoners of war were entitled. 

27. Mr. AL-FALLOUJI (Iraq) said that his delegation had been 
absent during the vote in Con~ittee III. His delegation had 
taken the view that Article 42 did not provide adequate 
guarantees for national liberation movements and their captive 
members. But in the light of the debate in Committee III; and 
in view of the profound significance of the vote taken in the 
plenary, a vote that had divided the iupporters of liberation 
struggles from the supporters of aggression, his delegation had 
been led to vote in favour of the text, in other words in favour 
of combatants resisting aggression and those of them that were 
taken captive. 
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28. Mr._ NAHLIK (Poland) said that.. Article 42 was one of the 
Conference i s great triumphs-. The existing rules of trea'ty law 
were ambiguous concerning the treatment of members of resistance 
or national liberation movements and guerrillas. As Mr. Veuthey~
author of the excellent monograph published in 1976, had clearly 
shownjthose rules impl,ied some balance of forces between the 
parties to the conflict'. Bu-t resistance movements intervened 
when that balance was bpset, out of all proportion to the 
benefit of one of the parties. The 1949 Gene~a Conventions, 
being too inflexible and unrealistic) had therefore needed to be 
amended in order to accord the members of such movement's the 
status of combatants. Committee III had succeeded in performing 
that task after lengthy and difficult discussions$ and had 
drafted a body of balanced rules that reflected the legitimate 
concerns of delegations. 

29. Mr. CERDA (Argentina) said that his delegation$ throughout 
the four sessions, had never ceased to support-the substance of 
Article 42. It was the necessary complement to Article 1 J which~ 
as a result of an amendment co-sponsored by Argentina~ extended 
the idea of international armed conflict to the situation of 
peoples fighting against colonial domination, foreign occupation 
and racist regimes. 

30. However, his delegation had always maintained that the 
guarantees given to combatants must be compatible with the 
protection of th~ civili~n population not taking part in the 
hostilities. 

31. In the extreme cases l'ererred to in paragraph 3;; the fact of. 
carrying arms openly was not always sufficient to distinguish 
combatants from the civilian population. Many devices might be 
technically or legally regarded as weapons and some military 
operations were carried 6~t without weapons. Th~ distinction was 
thus di fficul t if not impossible. 

32. To ensure the protection 01 the civilian population: which 
was also one of the primary aims of humanitarian law~ his 
delegation had therefore proposed an addition that would have 
filled the gap. 

33. The text adopted did not guarantee the civilian population 
the minimum protection it needeo;; which was a serious matter, 
particularly ~ince the orovisions of Article 42 ~ere applicable 
not on-Iy to struggles against colonial domination J but also to 
tradi tional conflicts between States, which put many non·' 
combatant civilians in danger. 
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34. Argentina had always supported peoples who sought their 
 
freedom from colonial domination. It had also upheld human 
 
rights. It therefore·regretted the fact that ctraft Protocol I 
 
did not contain the provisions on protection of the civilian 
 
population that were called for by a progressive development of 
 
international law. That was why his delegation had abstained. 
 

35. Mr. CLARK (Nigeria) said that he had voted for Article 42 
because it was one of the significant features of draft Protocol I. 
Not only did it reaffi~m the-traditional provisions of protection 
due to all prisoners of war, but it was a logical development of 
humanitarian law already re~ognized in Article 1~ paragraph 4~ 
of draft Protocol I ~ \-IThich henceforth accorded international 
status to armed conflicts in which peoples were fighting against 
colonial domination~ alien occupation and racist r~gimes= in the 
exercise of their right of self"determination.· Its adoption was 
therefore s as already pointed out by his delegation:. a triumph 
of reason and justice. It was a triumph of reason beaause it 
was hardly realistic to deny freedom fiGhters who fell into the 
hands of the adversary the protection and privileges due~."tQ."the.m 
as prisoners of war under humanitarian law. It was a victory . 
of justice because it recognized the right of freedom fighters 
engaged in wars of national liberation in Namibia. Zimbab\-lJe, 
South Africa and other areas o i.e. fighting against a militarily 
superior adversary in special combat situations) the right to 
compete with the armies of their oppressors -' ,'lhousurped the 
natural resources of the freedom fighters i countries in order 
to arm themselves for the unequal combat. 

36. His delegation was glad to note that Article 42 had been 
adopted by en overl'lhelminr: maj ori ty, That was a clear re"affirma
tion of the determination of the world community to uphold the 
legitimacy of the armeo. struggle of peoples fighting against 
colonial oppression and racial injustice. The vote was in line 
not only with present realities but also with the resolutions 
adopted by the United Nations. 

37. The Government of Nigeria would not recognize any reservations 
made by any Party to Protocol I in respect of Article 42. The 
text was free of ambiguities and represented a cO];1promise reached 
after weeks of debate·. Those ,,!ho had voted against it ought to 
have a change 6f heart. particularly since they were directly 
responsible for the int61erable situation which compelled. freedom 
fighters to resort to armed resistance in defence of human dignity 
and national liberation. 
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38. Mr~KUSSBACH (Austria) said that his delegation had voted 
 
for Article 42 ~··which represented a compromise reached in 
 
Committee I,IIafter lengthy and difficult negotiations conducted 
 
with great competence and energy by the Rapporteur of that 
 
Committee. 
 

39. His delegation had~ from the outset of those negotiations~ 
 
declared its warm support for the basic humanitarian ideas in 
 
which the article was rooted. It therefore welcomed the 
 
result achieved, while regretting the fact that the compromise 
 
text had some shortcomings. The article was obviously too 
 
cumbersome and complicated and thus difficult to apply. rlJore

over, it was open to several interpretations and the traditional 
 
distinction between the civilian population and combatants had 
 
been so reduced as to be virtually non-existent. Despite those 
 
weaknesses, the text was acceptable to his delegation because it 
 
took into account important humanitarian principles to which 
 
Austria had long subscribed~ 
 

40. Mr. ABADA (Algeria) welcomed the fact that the adoption of 
Article 42, which gave combatant and prisoner-of-war status to 
fighters'in national liberation movements, had been so 
resoundingly confirmed by the plenary Conference. 

41. According t-Q the wl~iter Bernanos, people often blamed. tbe; r 
memories, but never their intelligence. Some of the statements 
made regarding the content of that important article shared the 
same lack of responsibility. It' was really too easy to come 
before the Conference at the present stage and claim that the 
wording of Article 42 was not very clear, that it lacked precision~ 
that it was vague~ that it contained ambiguities and other evils~ 
not to mention those representatives who were now in plenary, 
trying to outdo 6ne another in a manner that was quite out of 
place. 

42. Article 42 had been discussed, examined, negotiated and 
recast during three sessions of the Conference. At each stage 
of the work, every delegation could have made its contribution 
and enlightened with its wisdom and advice those who had embarked 
on the apparently impossible task of arriving at an acceptable 
wording.· When it came to the actual work~ however, the only ones 
to be seen had been those with enough courage, lucidity, 
intelligence and goodwill to initiate the dialogue which had 
led to the present result. The persons and delegations concerned 
were known and had already been paid the tributes due to them. 
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43. His delegation wished nevertheless to express its thanks 
 
once again to Mr. Aldrich, Rapporteur of Committee III,and 
 
Mr. Van Luu, Head of the delegation of the Socialist 'Republic 
 
of Viet Nam. The particularly active part played by those two 
 
men in the group which had drafted the final wording of the 
 
article was in itself a symbol of the genuine co-operation there 
 
had been and an indication of the profound significance of the 
 
work done. To those who continued to hesitate, making all 
 
kinds of mental reservations and going in for somewhat 
 
byzantine interpretations - fortunately they were very few 
he would merely say that while it was too late for a dialogue 
 
it was not too late to show understanding. 
 

44. The basic idea emerging from Article 42, paragraph 3~ which 
 
was aimed at realistically safeguarding certain fundamental 
 
principles of humanitarian law, was a comprehensive one that 
 
should be absolutely clear to anyone who made the effort to 
 
understand it. 
 

45. Lastly, his delegation considered it necessary to make it 
clear that as far as it was concerned Article 42 and Article 1 
of draft Protocol I were not open to any reservations whatsoever. 
If there were to be any reservations, Algeria would consider the 
whole of draft Protocol I as unsound and unacceptable. 

46. Mrs. MANTZOULINOS (Greece) said that her delegation had 
voted for Article 42 in line with the position it had taken in 
Committee III. 

47. Tpe provisions of that article had been discussed at length 
in the'Committee. However, to make her delegation's,position 
quite clear, she wished to add that the situation~ described in 
the second sentence of paragraph 3, which were quite exceptional, 
could exist not only in occupied territories but also in armed 
conflicts as described in paragraph 4 of Article 1 of draft 
Protocol I. That clarification seemed necessary to her after the 
adoption of Article 1 of Protocol I by the Conference. 

48. As regards combatants who failed to meet the minimum 
requirements specified in the second sentence of paragraph 3, 
such combatants~ as her delegation understood it, forfeited 
their combatant status and could therefore be tried and 
punished as persons who had committed unlawful acts. ' 

49. Mr. MAHONY (Australia) said that his delegation had 
abstained in the vote on Article 42 because some of its provisions 
raised interpretative difficulties. 
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50. According to the Rapporteur of Committee III, Article 42 
restated the obligation of the guerrilla fighter to distinguJsh 
himself clearly from the civilian population while engaged in an 
attack or a military operation preparatory to an attack~ and 
accepted the carrying of arms openly as an adequate minimum sign 
of distinction. His delegation was in full agreement with that 
provision 9 on which it placed particular importance. It was 
obvious that in order to take advantage of paragraph 3 of 
Article 42 a'combatant should carry his arms openly, firsts 
during each military engagement, and secondly, during the time 
that he was visible to his adversary while engaged in a military 
deployment preceQing the launching of an attack in which he was 
to participate. 

51. Any departure from the requirements of paragraph 3 must 
inevitably result in a most regrettable lessening of that 
security which the Protocol provided for'civilian populations. 
He endorsed the point made in paragraph 90 of the report of 
Committee IlIon the third session (CDDH/236/Rev.1)s namely, 
that paragraph 4 was not, in any event. intended to protect 
terrorists who acted clandestinely to attack the civilian 
population. 

52. If a combatant complied with the requirements of paragraph 3 
of Article 42, he was entitled to prisoner-of-war status. If he 
failed to co.reply with the second sentence of paragraph 3 and was 
captured~ he would be entitled to protection equivalent to that 
given to prisoners of war by the third Geneva Convention of 1949. 
Accordingly, his status after capture did not provide any 
inducement to comply with the provisions of paragraph 3. The 
sanction designed to induce a guerrilla tocoll1ply with Article 42 
was liability to trial and punishment for an orfence under the 
applicable laws of war or criminal law - a' liability arising 
immediately upon loss of combatant status" by reason of non
compliance with paragraph 3. If a combatar.t who had not complied 
with the requirements of paragraph 3 fell into the power of ffil 

adverse Party while not engaged in an attack or a military operation 
preparatory to attack~ he was a prisoner of war. However, he 
would remain liable for trial and punishment for offences that 
he might have committed while in breach of the second sentence of 
paragraph 3, e.g. perfidy. A guerrilla who was captured' while in 
breach of that sentence was liable to be tried and punished under 
the criminal law. 

53. His delegation was concerned at the lack of preC1Slon in the 
term "deployment". It had previously expressed the view thai 
deployment should be interpreted as including 1Ia: movement by a 
combatant to an attack it 

,. and it adhered to that view. The failure 
to use precise terms in the article would cause unnecessary 
confusion to the detriment of combatants and civilians alike. 
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54. Mr. MATHANJUKI (Kenya) said that his delegation had voted in 
favour of Article 42 because it was a development of international 
law and in particular of the Geneva Conventions of 1949. Article 3 
common to those Conventions was not very clear with regard to 
resistance movements. Paragraph 3 of Article 42 cleared up the 
ambiguity. 

55. Humanitarian law should take account of all new forms of 
 
combat .whilst seeking to ensure protection of the civilian 
 
population. Article 42, as a whole) met those requirements. 
 

56. Prior to the adoption of the article, liberation movements 
 
had had no other way of fighting against the ills of colonialism 
 
and racism; Article 42 provided the necessary framework. The 
 
Conference had already adopted Article 1 of draft Protocol I ~ 
 

but the ~doption of Article 42 clarified still further the 
 
principle expressed in paragraph 4 of Article 1. 
 

57. Mr. KABIRITSI (Uganda) said that his delegation had voted in 
 
favour of Article 42 because it represented a step forward in 
 
the reaffirmation and development of international humanitarian 
 
law applicable in armed conflicts. The article was~ indeed~ one 
 
of the key articles of draft Protocol I and no reservations should 
 
be made to it. 
 

58. By adopting the article, the Conference had done justice to 
those peoples who were fighting against colonial domination, 
foreign occupation, racist re'gimes and apartheid. The nature of 
the war those peoples were waging was such that to require them 
to distinguish themselves from the civilian population in the same 
way as combatants engaged in conventional warfare would be 
tantamount to requesting them to surrender and be slaves in their 
own homeland. 

59. By adopting the article the Conference had reassured those 
peoples who were fighting for their freedom that it recognized 
their right to their homeland and to self-determination. 

60. His delegation wished to thank all the delegations that 
had voted in favour of Article 42~ and appealed to those who 
had abstained to reconsider their position when it came to the 
signing and ratification of Protocol I. 

61. Mr. ALEXIE (Romania) said that his delegation had voted in 
favour of Article 42 because Romania had always attached 
particular importance to the need to regulate, by precise rules 
of international law" the status of combatants and prisoners of 
war in national libe~ation movements and in movements to resist 
aggression. Romania had always worked to that end both in the 
Diplomatic Conference and in the preparatory meetings of experts. 
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62. The new prOV1Slon in Article 42 represented a rea-f-tirmation 
and a progressive development of international humanitarian law. 
I't was a set of rules which took into account the realiti.es. of 
the present-day'world and, first of all, of the extr~ordi~ary 
role and magnitude that the struggle for national liberation 
had assumed over the past few decades. The main advantage of 
Article 42 was that it offered increased legal protection to a 
large number of participants in international armed conflicts, 
to combatants and to prisoners of war belonging to liberation 
movements and resistance movements opposing aggression. 

63. Article 42 was also closely linked with Article 1 of draft 
Protocol I, which covered armed conflicts in which peoples were 
fighting against colonial domination and alien occupation and 
against racist regimes in the exercise of their right of 
self-determination, in accordance with a principle enshrined in 
the Charter of the United Nations and the Declaration on 
Principles of International Law concerning Friendly Relations 
and Co-operation among States in accordance with the Charter of 
the United Nations. 

64. Although the new provision represented an advance on the 
1949 Geneva Conventions, Article 42 was nevertheless restrictive 
because of the conditions which had to be fulfilled by the 
combatants in order to be recognized as enjoying the right to 
benefit from the protection provided for by the rules of inter
national humanitarian law applicable in armed conflicts. 

65. Although fully aware of the limits prescribed by the new 
set of rules, the Romanian delegation considered that 
Article 42, in the form in which it had been adopted,constituted 
an acceptable compromise. 

66. Mr. BINDSCHEDLER (Switzerland) said that his delegation 
had been unable to vote in favour of Article 42, and explained 
the reasons for its abstention. 

67. In the first place, a misunderstanding continued to prevail; 
Article 42 had ndt b~en specially conceived in the interests of 
liberation movements:' it was ~ rule of general scope, applicable 
to all armed conflicts and even to conflicts among imperialist 
Powers. 

68. Furthermore, paragraph 3 of Article 42 fully maintained the 
principle that combatants were obliged to distinguish themselves 
from the civilian population; but that fundamental distinction 
was in danger of disappe(3,ring. Situations of armed conflict in 
which, because of the hostilities:. the combatants were unable to 
distinguish themselves from the civilian population were not 
defined, but left to each party to appraise as it pleased and 
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arbitrarily. The conditions added in sub-paragraphs (~) and (£) 
were without value. The.Swiss delegation was therefore a:fraid that 
the article would only have the effect of doing away with f·the 
distinctions between combatants and civilians. The consequence 
would be that the adverse party could take draconian measures 
against civilians suspected of being combatants. 

69. Lastly, the explanations of vote by the delegations which 
 
had spoken on that article made it clearly apparent that no unity 
 
of view existed concerning it. Everyone interpreted it as he 
 
thought fit. Indeed, its interpretation involved reference to 
 
the discussions which had taken place when it was being drafted. 
 
The general principles of interpretation recognized in inter

national law did not suffice; and even if that method were 
 
applied, it would not be possible to arrive at uniform inter

pretations. There were, moreover s glaring contradictions in 
 
Article 42. Paragraph 7 of the article, for instance, was in 
 
conflict with paragraph 3. Thus, Article 42 was not a rule of 
 
law, since it lacked the precision of a legal standard; 
 
furthermore~ it was subject to reservations. 
 

70. ~r. GILL (Ireland) said that he would convey his delegation's 
 
explanations of vote to the Secretariat in writing. 
 

71. Mr. QUENTIN-BAXTER (New Zealand) said that his delegation 
had already abstaihed from voting on the adoption of Article·· 42 
in Committee III. It had not modified its position since then~ 
because the varying interpretations placed upon the article did 
little to dispel his delegation's fears, or to reassure it that 
soldiers and civilians would thenceforth receive the crystal
clear guidance on which respect for the law of armed-conflict so 
greatly depended. 

72. His delegation did, however) recognize that the principle 
underlying the article deserved a place in contemporary law. 
Theory and practice would, it was to be hoped, refine and 
crystallize the scope of that principle. As its title implied, 
the article was only concerned with the treatment of combatants 
after capture) based on their behaviour before capture. Even 
within those proper limits> however, the article gave rise to many 
differences of interpretation and application. Nevertheless~ 
the greater danger was that it would wrongly be considered to 
give unequal protection to adversaries in combat. Those who 
benefited from the provisions of Article 42 after capture were 
combatants before capture: as such;; they faced the same risks 
as other combatants~ and were legitimate military targets. The 
recognition that combatants might distinguish. themselves in 
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different ways ~ having regard to the nature of the hostilities, 
 
gaVe them greater possibilities of retaining their status as 
 
combatants. Its purpose was not to enable thems while 
 
combatants~ to shelter among the civilian, population. If that' 
 
distinction were to be blurred, it was not only the value of 
 
Article 42 that would be at risk~ but also !the whQlesystem of 
 
protection contained in the law of Geneva~ which depended on 
 
enabling belligerents to identify clearly who'was and who was 
 
not a combatant. 
 

73. Mr. FREELAND (United Kingdom), explaining why his delegation 
had abstained~ observed that while it ~hared the desire to ~ccord 
humanitarian protection as prisoners of war to a greater number 
of combatants; that had to be balanced against the need to 
maintain the protection given to the civilian population. During 
the debate in Committee III his delegation had pointed out that 
in the case of guerrillas, those considerations must be opposed 
to each other and that any failure to distinguish between 
combatants and civilians could only put the latter at risk. 
That risk might well become unacceptable unless a satisfactory' 
interpretation could be given to certain provisions of Article 42. 
In its explanation of vote at the Committee stage; his dele'gatibn 
had described its doubts on those matters and the points of 
particular concern to it. Those doubts had unfortunately not 
been resolved tO,an extent which would enable it now to support 
the article. He therefore thought it necessary to restate the 
main aspects of hi::; delegation's interpretation of Article 42~ 
particularly in relation to its 'paragraph 3. 

74. In the first place, it was his delegation's understanding 
that the basic rule contained in the first sentence of that 
paragraph meant that combatants had to distinguish themselves 
throughout military operations in a clearly recognizable manner. 
Secondly, it considered that the situations in which a guerrilla 
fighter was unable to distinguiSh himself from the civilian 
population could exist only in occupied territory. Thirdly, it 
wasl)~opcerned about the use) in sub-paragraph (b); of the word 
nd~p~£)ymentll~ which it must interpret as meaning any movement 
towards a place from which an attack was to be launched. 
Lastly; his delegation, wished to make it clear that in its view 
any combatant who failed to'meet the requirements' se:t out in 
paragraph 3 must be considered as having forfeited ,his combatant 
status and could be tried and punished accordingly. 

75. Mr. HERCZEGH (H llogary) said that, as his delegation considered 
Articles 1 and 42 to be closely linked; it had felt obliged to 
vote for both of them. With the provisions of Article 42~ 
international humanitariai law was adapting itself to present-day 
realities, and he was sure that the adoption of the article by an 
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overwhelming majority was one of the most important results of 
 
the Conference. Born of long and laborious negotiation, the 
 
wording of the article struck a delicate balance between 
 
different ways of looking at the matter. \<lhile it doubtless 
 
did not rule out the possibility of differing interpretations, 
 
it was nevertheless a satisfactory compromise, ensuring as it 
 
did the implementation of the principles of international 
 
humanitarian law in all the types of armed conflict mentioned 
 
in Article 1. His delegation noted in particular that it 
 
extended the protection afforded under the third Geneva 
 
Con~~rition of 1949 or equivalent protection in certain cases, 
 
to all captured combatants from among peoples fighting against 
 
colonial domination and foreign occupation, or against racist 
 
regimes, thus considerably broadening the scope of the 
 
Convention without thereby affecting its other provisions . 
 

.., ,
76. Mr. GOZZE-GUCETIC (Yugoslavia) expressed pleasure that the 
Conference should have adopted an article which opened up a new 
chapter in the history of international humanitarian law. It was 
not merely that the article widened the area of humanitarian 
protection, but also that it laid the foundation for future 
relations between aggressor and victim: the old rules which had 
expressly tied the status of combatant to formal and rigid legal 
conditions, making matters easier for an aggressor and occupying 
Power, by the same token restricted the opportunities for . 
combating aggression; while the article which had just been 
adopted unequivocally legalized the struggle of oppressed peoples 
against occupation and aggres~ion of every kind. It grante~ the 
status of combatant to members of the civilian population who in 
exceptional circumstances might take up arms to defend their 
country. 

77. Inasmuch as Article 42 reflected those new humanitarian as 
well as political realities of the armed conflicts which were 
shaking the contemporary world, his Government considered that 
any reservation regarding the article would impair Protocol I 
in its very essence, and that no State which entered such a 
reservation should be recognized as Party to the Protocol. 

78. Mr. von MARSCHALL (Federal Republic of Germany) said that his 
delegation had voted for Article 42 at the fifty~fifth meeting 
of Committee III because from the outset it had been convineed 
that guerrilla warfare should be firmly placed under the rules 
of international law; it had never concealed; however " that it 
had serious misgivings lest some of the terms of the article 
might prove harmful to the protection of the civilian population 
if guerrillas were not required to distinguish themselves 
sufficiently from the civilian population. At the fiftieth 
meeting of Committee III, on 8 June 1976, his delegation had 
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madefh~,foilowing statement:, !fIt {the 'Fed,eral Republic of:Qerrnaril? 
continued to be of the opinion 'that "the, basic aim of draft Protocol I ~ 
namely ~ the greatest possibl~'protection;of'the~ivilian population ~ 
could be,' enciangered by paragraph ,3 of the arti'c'ie". His delega.tion 
had accordirigly reserve'd its right, to review'its' positiori~" even in 
plenary 9 ~~ its, doubts had not 'in th~ meantime been dispelled by' , 
an agreed understanding. ' , 

79. From Cornmi,ttee Ill's report (CDDHL.407iRev~1) it appeared'that 
the various delegations hi~l~rgely succeeded in'~ea6hingagreenient 
on the in:terpretation to be given to the provisions of Article 42. 
Even 59 j:'S'iJmes,erious misgivings remained, and as a result a fair 
number 'of delegations had felt" compelled to abst'ain in the final 
voting. His delegation had also abstained) and it wished, that 
abstention'to be understood as an appeal for further effo~ts to 
reach ,complete agreement on an interpretation of'the article which 
would be fully in Keeping with the basic aim of Protocol, I, namely 
the pr'otection of the 'civilian population. 

80. He,would, restrict himself to the foregoing remarks] ~tthat 
point but wouldsubmlt 'explanations of vote in a more detailed 
form to the Sectetariat in writing. 

81. Mr.' WULFF, (Sweden) said his delegation had explained to , 
Committee III at ,the fifty-sixth meeting on 22 April (CDDH/I~lJSR. 56) 
why it "was voting for the article; he wished to t;J,ddsQ,ine remarks 
in:pleri~ry. ' 

82. H~s delegation had voted for Article 42 because its provisions 
would protect guerrillas and members of resistance 'movements ' :i.f 
they satisfied the conditions stated. Not only could such protection 
be regaJ;'ded,as an important gain from a humanitarian point of view~ 
but i'twould also induce, guerrillas to comply with the rules of 
international law. In,addition:; combatants of an adverse party 
who became h()!,s dec9ITlba:t,would'be afforded betterprotect;ion~ 

83. Plainly~ the provisions of Article 42 could be understood in 
various ways] and one interpretation might be that the distinction 
between,guerril~as ~nd the civilian population would disappear. 
His dEHE§€;t;l.tion ws,s, strongly opposed to that int~rpretati{m's'T"'Thich 
could ~nde~mine 'one of the fundamental principl~s of interrt~tiortal 
law. '"Even 'after Article 42 had .been adopted" it was extremely 
impoft'ant to maintain the distinction between combatants and 
civilians ~ without whicl1 the protection afforded to the civilian 
population would be,se~iously eroded; that would be an unacceptable 
development; completely at variance with the intention of. the 
carefully balancedwordin~ ~f Article 42. 

The meeting rose at 1 p.m. 
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ANNEX 

to the summary record of the 
fortieth plenary meeting 

EXPLANATIONS OF VOTE 

Article 42 

BELGIUM 

of draft Protocol I 

Original: FRENCH 

The Beig:i,an delegation refers to the explanation of vote which 
it gave when' Article 42 was adopted by Committee III (CDDH/III/SR.56~ 
paras. 66-70). ' 

FRANCE Original: FRENCH 

Article 42 of draft Protocol I 

The French delegation voted in favour of Article 42 and refers 
to the explanation of vote which it gave in Committee III (CDDH/III/ 
SR.56, paras. 18 and 19). 

GERMA~IT, FEDERAL REPUBLIC OF Original: ENGLISH 

Article 42 of draft Protocol I 

When Article 42 was adopted at the fifty-sixth meeting of 
Committee IlIon 22 April 1977 (CDDH/III/SR.56), the delegation of 
the Federal Republic of Germany voted in favour of this article 
because it was convinced from the outset th~t the practice of 
guerrilla warfare should be firmly placed under therule~ of inter
national' law. My delegation never did conceal,; ,howeyer §t;hat ,it had 
serious doubts whether some terms of this article might not prCl)ve ; 
harmful to the protection of the civilian population, if guerrillas 
were not required to distinguish themselves sufficiently from the' 
civilian population. Already at the fiftieth meeting of 
COtJlIDittee IlIon 8 June 1976,. the delegation of the Federal Republic 
of Germany had made the following statement: liThe Federal Republic of 
Germany continued to be of the opinion that the basic'aim of draft 
Protocol I, namely the greatest possible protection of the civilian 
population) could be endangered by pq.ragr.aph 3 of the article" 
(CDDH/III/SR.50, para. 22). The delegation of the Federal Republic 
of Germany therefore reserved the right to review its position, even 
in the plenary meeting if its doubts were not dispelled by an agreed 
understanding. In our view, such an agreed understanding is to be 
based on the following preconditions: 

(1) If paragraph 3 of Article 42, in the drafting of which this dele
gation took an active part~ is to fulfil its important and necessary 
purpose, it has to be interpreted quite honestly and precisely in the 
light of the customary law rule of interpretation codified in 
Article 31, paragraph 1, of the Vienna Convention on the Law of 
Treaties, which prescribes that l1a treaty shall be interpreted in 
good faith in accordance with the ordinary meaning to be given to 
the terms of the treaty in their context and in the light of its 
obj ect and purpose!'., 
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(2) Keeping strictly to this rule of interpretation, the 
 
understanding of the Government of the Federal Republic of 
 
Germany concerning several provisions of Article 42 is the 
 
following: 
 

(a) As to. the introductory sentence of paragraph 3, the 
 
report-of Committee IlIon Article 42 already states that this 
 

. sentence 'restates the generally recognized rule of distinction. 
It is, therefore, the understanding of this delegation that 
the basic rule set forth in Article 42, paragraph 3, first 
sentence, that cumbatants are obliged to distinguish themselves 
from the civilian population means that these combatants have 
to distinguish themselves in a clearly recognizable manner. 

<.~) However, paragraph 3, second sentence, takes adequately 
into account the situations occurring in some modern types of 
international armed conflict. It is therefore the understandi'ng 
of this delegation that paragraph 3, second sentence, applies 
only to excepti6nal situations such as those occurring in 
occupied territories. 

(c) The term "deployment" which was introduced by this 
delegation has caused the main difficulties of interpretation as 
being a specific military term. It is therefore the under
standing of this delegation that the phrase in paragraph 3, 
sub-paragraph (b), "military deployment preceding the launching 
of an attack" means any movement toward a place from which an 
attack is to be launched. 

(d) As far as paragraph 4 of Article 42 is concerned, this 
delegation is able to restate its position already declared at 
the third session of the Conference, namely that neithe~ the 
internal law nor the basic views of the Federal Republic of 
Germany with regard to the subject of paragraph 4 create any 
obstacle to the implementation of this provision in full 
application of the third Geneva Convention of 1949. In our view, 
the substance of paragraph 4 means that the third Convention is 
and will remain the strict standard for the protection referred 
to in paragraph 4 of Article 42. Nevertheless, combatants who 
fail to meet the minimum requirements of the second sentence of 
paragraph 3 forfeit their combatants status and may be tried 
and punished accordingly. 

We have been glad to see that the draft report of 
 
Committee III (CDDH/III/408) reflects a hiSh degree of agreement 
 
on such a common understanding of the provisions of Article 42. 
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We also note; however, that some serious doubts still exist and 
that a good number of delegations, therefore, felt compelled.to 
abstain in the final voting on Article 42. This delegation has 
also abstained and it wants this abstention to be understood as 
a signal for further and intensive common efforts to rea~h an 
agreement on an interpretation of this article that fully meets 
the requirements of the basic aim of Protocol I, namely the 
protection of the civilian population. 

HOLY SEE Original: FRENCH 

Article 42 of draft Protocol I 

The delegation of the Holy See voted in favour of Artic~e 42 
of draft Protocol I because it considers that it is necessary 
to establish rules protecting all the combatants in armed 
conflicts. 

This is a principle of humanitarian law which is stated 
 
unequivocally in Article 42. The concept of modern war is 
 
evolving rapidly, and so provisions are needed to protect 
 
combatants in the new types of armed conflict. 
 

The delegation of the Holy See has some misgivings, however, 
about the criteria for the granting of this protection, which 
are difficult to assess in p~acticeand do not allow of any 
reliable guarantee of the p~qtection of the civilian population. 
Yet the,protection of the civi11an population is one of the main 
purposes of Protocol I because it is among the civilian population 
that there are the most victims in modern conflicts. , 

This is why the delegation of the Holy See hopes that these 
measures for the protection of the civilian population can be 
better expressed in the future~ without prejudice to the 
protection afforded to combatants. 

IRELAND Original: ENGLISH 

Article 42 of draft Protocol I 

The reasons for my delegation's abstention have already 
been stated in Committee III. The basic reason for our abstentio:l 
is that we consider that the protection of the civilian 
population demanded by humanitarian principles is eroded by 
Article 42 to an unacceptable extent. 
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SPAIN Original: SPANISH 

Articl~. 42 of draft Protocol I 

The Spanish delegation wishes to state for the record that, 
in its view, 'the circumstances which led it to abstain in the 
vote on Article 42 of Protocol I when that article Was adopted 

'by Committee III have not changed and do not warrant :a,change 
of attitude at present. " . 

,Indeed, as was pointed out at the time) the text presented 
d6~~~hot gu.rantee the safety of the civilian population, which 
is the essential aim of the instruments under consideration. In 
the view of this delegation, the terms in which the -article .

'. is <,irafted could favour the development of the new phenomenon 
kndwn'as urban guerrilla warfare and, therefore, a certain form. 
of terrorism, thus constituting a grave danger to the security 
of States and a step on the road to international subversion. 

SUDAN Original~ARABIQ 

Article 42 of draft Protocol I 

The text .of Article 42 as adopted ~y the Conference, while 
taIling short of our expectations, nevertheless.represents a 
triumph of the humanitarian principles and laws. applicable in 
armed conflicts. It is a recognition of the right of peoples to 
fight for their right to self-determination and a recognition of 
the legal status of combatants; which affords them the protection 
to which they are ~ntitled in international law. 

Those who approved the text, which was adopted almost 
unanimously, shquld be congratulated. This article, read in 
conjunction wirth'Article 1, ;especially paragraph 40f that 
article, arid ~rffcle 41, p~o~ides a brilliant picture: th~_ 
armed struggles of the national liberation movements against 
colonial domination, alien occupation and racist regimes have 
now acquired~he quality of international armed conflicts and, 
by virtue of this, all combatants taking part in such conflicts 
have all the rights guaranteed by the Geneva Conventions and 
this Additional Protocol, taking into account the slight easing 
announced in Article 42 of the conditions which~ by their very 
nature', form an obstacle to the activities of the liberation 
movements. It would have been desirable to have these conditions 
eased still further than th~y ar~ in Article 42. 
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My' delegation considers that these are fundamental articles 
 
and that reservations would be out of place] for any reservation 
 
renders the entire Protocol meaningless) in contravention of 
 
international law as established by the International Court 
 
of Justice at The Hague concerning Reservations to the 
 
Convention on the Prevention and Punishment of the Crime of 
 
Genocide (Advisory Opinion of May 28th, 1951 - I.C.J. Reports 
 
1951, p. 15)9 and as codified in the Convention on the Law of 
 
Treaties (Vienna, 1969). 
 

My country is both Arab and African. Africa) in common 
with the Arab countries~ has suffered and is still suffering 
the effects of abominable colonialism 9 blatant foreign occupation) 
and brutal racist and fascist regimes~ which discriminate among 
human beings and establish dist±nctions~ conferring on some all 
rights and prerogatives and denying them to others, treating 
them in inhuman fashion~ consigning the~ to perpetual servi
tude, and imposing on them the most abject conditions, without 
any regard for humanitarian or moral considerations. They even 
rank below domestic animals in the eyes of those who are 
pleased to call themselves masters. 

Articles 1, 41 and 42 have together given teeth and claws 
to the principles of the United Nations Charter and to the 
resolutions of the United Nations General Assembly: these 
will no longer remain a dead letter, to be infringed and violated 
daily and shamelessly. From now on, they are enshrined in law 
and will be under the jealous guardianship of those implacable 
fighters who will henceforth enjoy the recognition and protection 
of international law and of the international community. Their 
triumph is assured~ both in the long- and in the short-term. 
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SUMMARY RECORD OF THE FORTY-FIRST PLENARY MEETING 

held on Thursday~ 26 May 1977 j at 3.10 p.m. 

President: Mr. Pierre GRABER 	 Federal Councillor j 
Head of the Federal 
Political Department of 
the Swiss Confederation 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) 
 
(continued) 
 

Article 42 (concluded) 

Title 

1. Mr. AL-FALLOUJI (Iraq)j Chairman of the Drafting Committee j 
infOf.med the Conference that the Drafting Committe"e had agreed 
unanimously that the following wording for the title of Article 42 
"Combatants and prisoners of war" - should be submitted to the 
plenary meeting for approval. 

The title "Combatants and prisoners of war" was adopted for 
 
Article 42. 
 

Explanations of vote 

2. Mr. AKRAM (Afghanistan) said that his delegation had voted in 
favour of Article 42. In adopting the article j the international 
community had accorded a new status to those who were, fighting for 
indepe"ndence and self~determinationj a decision which was fully in 
conformity with the United Nations Charter and the rules of inter
national humanitarian law. Article 42 j as now worded, formed a 
logical whole with other recently adopted articles: for example, 
Articles Ij 35 and 41 of draft Protocol I. 

3. His delegation was glad that the long and difficult negotia
tions, in which it had ta.ken an active partj had led to a 
satisfactory result. The newly adOpted article was in line with 
the traditional policy of Afghanistan~ which had always supported 
peoples fighting against colonial domination and foreign 
occupation. 
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4. Mr. BLOEMBERGEN ,(Netberlands) said that his delegation had 
 
voted in favour of Article 42 despite a certain lack of clarity 
 
in the text. It was glad to see the protection implied in 
 
combatant status extended to fighters who had hitherto been 
 
unprotected. That broadening of the scope of protection was 
 
especially beneficial in situations such as might arise in wars 
 
of national liberation. His delegation hoped that the new 
 
beneficiaries of combatant status would be prompted to comply 
 
with the requirements set forth in Article 42~ thereby enhancing 
 
the protection of the civilian population against the effects of 
 
hostilities. Article 42'~ th'Us~perceived~ should'improve the 
 
protection both of the legitimate combatant and of the civil'ian 
 
population. In all circumstances~ of course 3 in which the 
 
distinction between combatants and the civilian population was 
 
weakened, implementation of the article would be jeopardized. 
 

5. The Netherlands delegation was convinced that the fundamental 
rule of distinction between combatants and the civilian population 
had not been weakened by Articl~42; it stressed~ however~ that 
the article should not be const~ued as entitling combatants to 
waive that distinction. 

6. It understood the phrase "military deployment" in paragraph 3(b) 
to mean "any tactical movement towards a place from which the attack 
is to be launched"~ 

7. Mr. ABDUL EL AZIZ (Libyan Arab Jamahiriya) thanked the, 
delegations which had voted in favour of Article 42; his delegation 
under,stood, but did not share ~ the attitude of those which bad 
abstained. 

8., ,His delegation had voted in favour of ' the article on the basis 
of", two -mutually complementary c,onsiderations. The first was a 
general consi~eration concerning the legitimacy of the st~uggl~ of 
peoples for freedom and self-determination~ a principle consecrated 
by the history of mankind from time immemorial and confirmed by' 
international treaties at all times and in all places. Like all 
other peace- and justice-Iovingpeoples~ his country was proud of 
the support it, had given to . liberation and resistance movements' 
wherever they had operated. The Libyan people's own struggle fOr 
self-determination and freedom constituted an integral part of that 
of the whole of mankind. Freedom~ however~ was incomplete so long 
as there were still peoples fighting for their independence. The 
Conference had rightly recognized the legitimacy of such struggles 
by taking the development of international humanitarian law a step 
forward and underlining the international community's recognition 
of liberation and resistance movements and the need to protect their 
members. 
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9. Seeondly~ his delegation found the text of the article fully 
satisfactory in form and in substance and saw no need to subject it 
to legal quibblings. The majority vote.in favour of Article 42 
spoke for itself. The text struck a just balance between the 
protection of the civilian population and that of members of 
liberation and resistance movements. The phrase "protection 
equivalent in all respects to those accorded to prisoners of war 
by the third Convention and by this Protocol" was of capital 
importance. His delegation understood that to mean that members 
of liberation movements enjoyed protection identical in all respects 
to that accorded to regular combatants. 

10. His delegation deplored the reference, open or insinuated, to 
guerrilla fighters as "terrorists". Anyone who employed that false 
and arbitrary description failed to understand the sacred character 
of the freedom of peoples or to realize that the Conference" 
comprised representatives of liberation movements who had the same 
right to speak as had the representatives of States. Such a 
speaker seemed deliberately to ignore the provisions of international 
treaties concerning the rights of peoples to self-determinat'ion"and 
failed to understand the historical truth that the barbarous and 
illegitimate activities of the colonialist Powers had justified 
their expulsion by armed struggle from the territories they were 
occupying, however long that struggle might last. 

11. In conclusion, he wished to stress that, in the task of 
 
reaffirming and developing international humanitarian law, it was 
 
essential for delegations to rise above geographical, political 
 
and ideological differences and to base their deliberations on 
 
existing realities and on universal humanitarian principles. 
 

12. Mr. SERUP (Denmark) said that his delegation had abstained in 
the vote on Article 42 in Committee III because it had appeared 
unduly to blur the distinction between civilians and combatants 
which was of fundamental importance in building the structure of 
the two Protocols. The Danish delegation had also felt that the 
text was far from clear and that its practical applicability was 
open to serious doubt. 

13. The Danish delegation was still concerned about the practicabil 
ity of Article 42, as adopted, but, through intensive study and 
reflection, it had reached a better understanding of the correct 
meaning and interpretation of the article. Since Denmark had 
suffered the h~rdships of a military occupation, it was understandable 
that the Danish delegation should focus on that aspect of the 
article which related to the treatment and status of members of 
resistance movements who had. not been able to" fulfil the often 
difficult conditions of distinguishing themselves from civilians 
and were then captured by the Occupying Power. On that point. 
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his delegation felt that,in comparison with the status resulting 
 
from an interpretation of Article 4 of the third Geneva 
 
Convention~f 1949, the provisions of paragraphs 4 and 5 of 
 
Article 42 represented substantial progress. For that r~ason 
 
it had been able to cast a positive vote on Article 42 in the 
 
plenary meeting. 
 

14. firs. SILVERA (Cuba) said that Cuba had voted in favour of 
 
Article 42 because it constituted a success for the national 
 
liberation movements. Her delegation hoped that the adoption of 
 
the article would help to reduce the oppression of peoples who 
 
were fighting for national liberation and that Governments and 
 
the international community in general would respect the basic 
 
principles embodied in the article. The opposition to the 
 
article shown by some Governments was hardly surprising, for it 
 
was in line with their repressive action against guerrilla 
 
fighters. 


1,5. In her delegation's view, the provlslons of Ar,ticle 42 
constituted an amplification of the scope'of Article 1 by 
conferring prisoner-of-war status on the members of. liberation 
movements. The problems of interpretation referred to by. some 
speakers should not be used as a pretext f6r departing from the 
essential principles of Protocol I~ 

16. The large number of delegations which had voted in favour of 
the article had shown their understanding of the need to 'afford 
protection-to those who really deserved it~ namely, both the 
civilian population and the combatants. 

17. Mrs. HERRAN (Colombia) said that her delegation would submit 
its explanation of vote in writing. 

18. Mr. HERNANDEZ (Uruguay) said that the reasons for his 
delegation's abstention in the vote on Article 42 had been clearly 
explained by previous speakers, in particular by the representatives 
of Argentina and Switzerland. During the discussion of the article 
in Committee III, the Uruguayan delegation had spoken of its concern 
about the imprecision of certain passages in the text. His 
delegation's position in that respect had not changed. 

19. Mr. AL GHUNAIMI (Egypt) welcomed the adoption of Art.icle 42, 
which touched on vital international interests. Some of the 
wording of the article no doubt left something to be desired, but 
his delegation had voted in favo~i of the article in a spirit of 
compromise. It was the general view that a guerrilla fighting 
for a just cause was ~ legitimate incognito co~batant and, as such, 
should be given the benefit of the doubt whenever freedom of 
manoeuvre required disguise at any stage of the combat. His right 
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to be treated as a lawful combatant~ and, if captured j as a 
 
prisoner of war was inviolable and should not be derogated 
 
from by virtue of the first sentence of paragraph 3. The right 
 
to disguise was confined to the combatants of liberation move

ments; regular combatants were not released by the article from 
 
the obligation to wear uniform during military operations 

failure to do so would be to commit an act of perfidy. 
 

20. With regard to the claim that Article 42 would jeopardize 
 
the safety of the civilian population, it should be remembered 
 
that it was the civilian population which suffered most from 
 
foreign oppression and that the guerrillas were fighting on its 
 
behalf and were consequently concerned for its safety. The 
 
article established a fair balance between the humanitarian 
 
protection of the civilian population and the militarynecess

ities of guerrillas. 
 

21. In his delegation's view, the expression "military deploy

ment" meant the last step when the combatants were taking their 
 
firing positions just before the commencement of hostilities; 
 
a guerrilla should carry his arms openly only when within range 
 
of the natural vision of his adversary. Any other interpretation 
 
constituted an attempt to dilute the prerogatives of the champions 
 
of liberty and betrayed the very purpose of the article. 
 

22. Mr. ROMAN (Chile) said that, despite the fact that the 
material and personal coverage of the article coincided with those 
of Article 4 of the third Geneva Convention of 1949 and Article 1, 
paragraph 4, and Article 419 paragraph 4, of draft Protocol I, 
his delegation had abstained in the vote on the article in view of 
the vagueness of paragraph 4. That paragraph denied'the status 
of prisoner of war) with the protection that that· entailed, to 
combatants who failed to distinguish themselves from the civilian 
population by carrying arms openly. while at the same time 
gr~nting them "protections equivalent in all respects to those 
accorded to prisoners of war". Like certain other delegations, 
the Chilean delegation interpreted the paragraph as referring 
solely to the penal and procedural guarantees of a regular 
jurisdiction in regard to a breach of the Protocol which might 
introduce a charge of perfidy within the meaning of Article 35, 
paragraph 1 (£). 

23. Mr. MARRIOTT (Canada) said that his delegation regretted 
that it had had td abstain in the vote on Article 42, particularly 
in view of the importance of the problem. ,It was concerned about 
the perhaps necessary vagueness of the language adopted in some 
paragraphs, but hoped that time would make the meaning more precise. 
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24. Concerning the interpretation of the article, it wished to 
 
state: first$that the situations described in the second 
 
sentence of paragraph 3 could exist only in occupied ~erritory; 
 

or in armed conflicts as described in Article 1, paragraph 4, of 
 
Prot066l I; secondly, that the phrase "military deployment 
 
preceding the launching of an attack ii in paragraph 3 meant any 
 
movement towards a place from which an attack was to be launched; 
 
thirdly, that combatants who failed to meet the minimum require

ments of the second sentence of paragraph 3 forfeited their 
 
combatants status and might be tried and punished accordingly 
 
and, lastly. that armed forces personnel attached to resistance 
 
movements in occupied territory were entitled to operate under 
 
the same rules as the members of resistance movements. 
 

25. Mr. MOKHTAR (United Arab Emirates) said that Article 42 
 
was one of the basic elements of draft Protocol I and of the 
 
Conventions. There were obviously certain fighters, such as 
 
mercenaries, who were not entitled to prisoner-of-war status; 
 
but it was equally clear that protection had to be provided for 
 
combatants who were fighting in or(jer to put an end to a state 
 
of injustice and the occupation of their territories and to 
 
affir~ their right to self-determination. To grant them 
 

iprisoner-of-war 	status was not to give them preferential treat
ment, but merely to put them on the same footing as other 
combatants; to deny them that riGht would be to deny them all 
protection. He agreed with the interpretation given by the 
Egyptian representative of the expression "military de-p-loyment II. 

26. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that 
Article 42 was of primary importance in the solution of the 
problems with which the Conference was confronted. Its purpose 
was to extend the humanitarian protection provided by the third 
Geneva Con~enti6n of 1949 to the largest possible number of th6se 
participating in armed conflict. Tl.1e article protected members 
of liberatioiand n~tioDal independence movements by extending to 
them fUll pri~oner~of-war status; in other words, Article 42 
referred to-that type of international armed conflict in which a 
people was fighting against colonial domination, foreign 
occupation and racist r~gimes. The USSR delegation had felt it 
duty 'bound to extend international legal and humanitarian protection 
to such fighters by voting in favour of Article 42. That article 
dealt specifically with national liberation conflicts in which, as 
a rule, the poorly armed national liberation fighters }i~l'e 
confronting enemies equipped with all modern milit~ry r~sources; 
it was for that reason that such combatants were particularly in 
nee~ of protection. 
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27. By requlrlng combatants to distinguish themselves from the 
 
civilian population during military engagements or when preparing 
 
an attack, paragraph 30f the article provided £or the protection 
 
of the civilian population. It thereby provided~ for the first 
 
time, a criterion for distinguishing combatants conducting a 
 
national liberation struggle from the"civilian population. That 
 
had been possible because national liberation fighters had been 
 
assigned to a new category of combatants. Thus Article 42 
 
constituted a significant advance in international humanitarian 
 
law beyond the stage of the 1949 Geneva Conventions, providing a 
 
new level of protection for the civilian population and for all 
 
members of national liberation movements. 
 

28. Mr. AR~~LI (Observer for the Palestine Liberation Or5anization)3 
speaking at the invitation of the President, said that national 
liberation movements 3 the authentic representatives of peoples 
subjected to colonial domination 3 foreign occupation and racist 
regimes, could not fail to welcome the protection accorded to 
their combatants by Article 423 which had received the almost 
unanimous support of delegations~ except for those which failed 
to recognize the legitimate rights of peoples fighting for self
determination. The vote taken that morning represented an 
important step forward in international legislation 3 which gave 
ever fuller recognition to the struggles of national liberation 
movements and the need to provide ad~quate protection to guerrilla 
fighters. 

29. His delegation was not fully satisfied with the compromise 
text achieved as a result of arduous negotiations 3 but it 
constituted a basis for the further development and improvement 
of humanitarian law. 

30. His delegation welcomed the fact that Article 42 accorded 
to guerrillas the same protection as that given to regular 
combatants. thereby, as it were. putting teeth into the provisions 
of Article 1, paragraph 4. It was no accident that the same 
solitary voice which had been raised against Article 1 had been 
raised once more against Article 42~ on the fallacious pretext 
of protecting the civilian 'population, while the Government in 
question refused to apply the provisions of the fourth Geneva 
Convention of 1949 in the territory it was occupying. 

31. The requirements in paragraph 3 (a) and (b) regarding the 
open carriage of arms could only be inferpretea in the most 
restrictive manner: the phraseliduring such time as he is 
visible to the adversary" must be interpreted as meaning "visible 
to the naked eye". Any other interpretation would be abusive 
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and contrary to the spirit of the discussion on the article. 
Similarly, the phrase "while he is engaged in a military deploy
ment preceding the launching of an attack" could only mean 
immediately before the attack, often coinciding with the actual 
beginning of the attack.· Any other interpretation would expose 
the combatant to certain capture before the attack could be 
launched. 

32. Paragraph 4 could only be interpreted in the strictest 
sense, nam~ly~ that the adverse Party was in no case entitled to 
limit or reduce the protections afforded, applying that provision 
in cases where it suited him and rejecting it in others. 

33. Mr. BRANCO ALEIXO (Portugal) said that, while welcoming the 
~doptibn of Article 42, which reflected new realities by granting 
prisoner~of-war status in the event of capture to combatants not 
belonging to regular armed forces, his delegation had felt 
obliged to abstain in the vote because of its serious doubts 
with regard to the interpretation of the text. Furthermore, it 
questioned whether the protection of the civilian population was 
duly safeguarded. 

34. Paragraph 3 appeared to embody a general rule and an 
exception; with regard to the general rule, the concept of 
"a military operation preparatory to an attack" was unclear and 
might cover a variety of situations; moreover, the description 
of the exceptional situations was ambiguous and his delegation 
doubted whether it was adequate to meet the innumerable practical 
problems which would arise. 

35. There were two further imprecise concepts: "military 
deployment preceding the launching of an attack" and, in 
paragraph 5, "by virtue of his prior activities". Such lack 
of clarity might be harmful for combatants in view of the 
variety of possible interpretations. 

36. His delegation considered that, in order to ensure the 
protection of the civilian population, paragraph 3 should specify 
that combatants must clearly and unequivocally distinguish them
selves from the civilian population by means of a distinctive 
sign. It also considered that the exceptional rule in the 
second sentence of the paragraph did not ensure reasonable 
protection for the civilian population. 

37. Mr. EL HASSEEN EL HASSAN (Sudan) said that his delegation 
would submit its explanation of vote in writing. 
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38. ~w. KHALIL (Qatar) said that Article 42 constituted a new 
 
and important development of international humanitarian law. 
 
His delegation welcomed the fact that the article had been 
 
adopted by a large majority~ particularly in view of the wording 
 
which made it clear that it applied to those fighting against 
 
colonial domination~ foreign occupation and racist regimes. 
 

39. It was fully in line with the modern trend in international 
 
law to endeavour to create the conditions in which justice and 
 
freedom could prevail and, therefore, to protect those fighting 
 
for justice and freedom, particularly in view of the noble nature 
 
of their struggle and the fact that it was carried on with meagre 
 
means against an adversary fully equipped with modern weapons. 
 

40. His delegation considered that paragraph 3 provided all 
that was necessary to give full protection to the civilian 
population. It was not the liberation movements which constituted 
a danger to the civilian population, but rather those who sought 
to impose foreign domination or racist regimes. In that 
connexion, he supported what had been said by the representatives 
of Egypt and of the Palestine Liberation Organization. He also 
supported the drafting change to paragraph 2 suggested by the 
Syrian representative, which would make the text clearer. 

41. Mr. de ICAZA (Mexico) said that the Nexican delegation had 
voted in favour of Article 42 because it considered that, while 
combat~nts should at all times distinguish themselves from the 
civilian population~ that requirement did not seem indispensable 
in the case of peoples fighting against colonial or foreign 
dominatioi. In those cases~ it was the whole population which 
was taking part in the struggle and which, in any event-~ suffered 
the inhuman consequences of such domination. It was therefore 
important to grant prisoner-of-war status and the protection of 
Protocol I to those who were participating directly in a struggle 
undertaken by the whole population. 

42. rllr. ALDRICH (United States of America) said that he had not 
intended to make an oral explanation of his delegation's vote on 
Article 42, but that the article had been the subject of so much 
inflated rhetoric and had been so distorted that he felt compelled 
to state clearly the understanding of the United states Government. 

43. His delegation supported Article 42, since it represented an 
important advance in the law and should improve the treatment of 
all members of the armed forces held prisoner by an adversary. 
It would be possible to comply with the article fully without 
significantly reducing the protection of civilians and the civilian 
population. The article conferred no protection on terrorists. 
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It did not authorize soldiers to conduct military operations 
while disguised as civilians. However~ it did give members of 
the armed forces who were operating in occupied territory an 
incentive to distinguish themselves from the civilian population 
when preparing for and carrying out an attack. 

44. The basic rule contained in the first sentence of 
paragraph 3 meant that thr~ughout their military ~perations 
combatants must distinguish themselves in a clearly recognized 
manner. Representatives who had stated or implied that the 
only rule on the subject was that set forth in the second 
sentence of paragraph 3 were wrong. 

45. As regards the second sentence of paragraph 3, it was the 
understanding of his delegation that situations in which 
combatants could not distinguish themselves throughout their 
military operations could exist only in the exceptional 
cir9,-i.unstances of territory occupied by the adversary or in 
those armed conflicts described in Article 1, paragraph 4~ of 
draft Protocol I. In those situ~tions, a combatant who failed 
to ~istinguish himself from the civilian population, though 
violating the law~ retained his combatant status if he lived 
up to the minimum requirements set forth in that sentence. On 
the other hand, the sentence was clearly designed to ensure that 
combatants~ while, engaged in a military operation preparatory to 
an attack~ could not use their failure to distinguish themselves 
from civilians as an element of surprise in the attack. Combatants 
using their appearance as civilians in such circumstances in order 
to aid in the attack would forfeit their status as combatants. 
That meant that they might be tried and punished for acts which 
would otherwise be considered lawful acts Qf combat. That was 
justified because such combatants necessarily jeopardized the 
civilian population whom they were attempting to serve. 

46. As regards the phrase limilitary deployment preceding the 
launching of an attack il 

, in paragraph 3, his delegation understood 
it to mean any movement towards a place from which an attack. was 
to be launched. In its view~ combatants must distinguish them
selves from civilians during the phase .of the military operation 
which involved moving to the position from which the attack was 
to be launched. 

47. Mr. ULLRICH (German Democratic Republic) said that his 
delegation welcomed the ~doption of Article 42. The article 
was a logical and necessary consequence of the recognition as 
an international conflict of the struggle against colonial 
domination 3 aggression and racist r~girnes by oppressed people 
exerclslng the right of self-determination. By the adoption 
of Article 429 members of national liberation and resistance 



", 151 - CDDH/SR.41 

movements had been granted prisoner-of-war status in accordance 
with the third Geneva Convention of 1949, should they fall into 
the power of an adversary. The field of application of t,he 
Convention~ however, was not changed thereby. Paragraph 3 of 
the article ensured that members of national lib~~ation and 
resistance movements who had been granted combatant status would 
be distinguished from members of the civilian population. His 
delegation, therefore could not share the fear expressed by some 
delegations that the protection of the civilian population would 
be restricted by paragraph 3. It was, on the contrary~ convinced 
that the protection of the civilian population would be in.creased, 
since the article restricted the possibility of measures being 
taken by the Occupying Power against national liberation or 
resistance movements. 

48. Mr. SOYSAL (Turkey) observed that his delegation had explained 
its views on Article 42 when it had been adopted in Committee III. 
At that time his'delegation had voted in favo~r of the article,' 
although it did not fully meet its expectations.' The' -p'roblem 
was to find'ways and means of providing maximum protection for 
thoie who took part in hostilities, including membe~i of 
national liberation movements. Turkey had always supported 
liberation ciQvements that were duly recognized by re~ional 
int~~goverhment~l organizations, universally and widely accepted, 
and was satisfied that such movements would benefit from the 
provisions of the article. A combatant was under the strict 
obligation to meet the minimum requirements laid down in -~he 
article when he claimed that he was entitled to prisoner-of-war 
status. Should he fail to do so, he would forfeit his combatant 
status and would therefore not benefit from the provisions of the 
article. 

49. Mr. AULAQI (Democratic Yemen) said that his delegation had 
unfortunately been absent at the time of the vote on Article 42 
in Committee III. Had it been present, it would have voted in 
favour of the article, which was one of the most important dealt 
with by the Diplomatic Conference. He regretted that a consensus 
had not been reached, since the article provided protection fOr 
members of resistance movements and those fighting for self
determination. For that reason, it could not be subject t~ 
reservations. 

50. Mr. SAWAI (Japan) said that his delegation had abstained on 
Article 42. Although the article represented a compromise, it 
still raised serious difficulties, and his delegation had the~cfore 
been unable to give it full support. In particular, paragraphs 3 
and 4 were ambiguous and would give rise to differing inter
pretations. 
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51. The provisions of paragraph 3 on the ways in which members 
 
of irregular forces were required to distinguish themselves from 
 
civilians would lead to inadequate protection of the civilian 
 
population. Paragraph 4 would cause some confusion in relation 
 
to the third Geneva Convention of~949,since it created a new 
 
category of persons who, although not prisoners of war, would 
 
nevertheless be granted the same protection as those granted 
 
prisoner-of-war status under the third Geneva Convention and 
 
draft Protocol I. 
 

52. The merit of the article lay in the fact that it extended 
 
humanitarian protection to combatants, especially those of 
 
irregularforces~ Nevertheless, it was absolutely necessary 
 
to maintain a proper balance between the protection of combatants 
 
and of civilians, and for that reason the greatest care should be 
 
taken in the interpretation and application of the article. 
 

53. His delegation wished to put on record its interpretation of 
some specific aspects of Article 42. First, the term "situations" 
used in paragraph 3 should be construed as applying restrictively 
to exceptional cases. Secondly, the term "military deployment" 
used in paragraph 3 (b) meant any movement towards a place from 
which at attack was to be launched. Thirdly, anyone who did not 
comply with the requirements of the second sentence of paragraph 3 
would forfeit the status of combatant. 

54. Mr. LONGVA (Norway), stating that his delegation had voted 
for Article 42 in Committee III, returned to the explanation of 
vote it had given at that time. In addition, his delegation 
considered that Article 42 was among those articles of draft 
Protocol I (Articles l~ 41~ 42 bis, and 84) to which, in 
accordance with the 1969 Vienna Convention on the Law of 
Treaties, no reservations could be made. As far as the title 
of the article was concerned, his delegation would have preferred 
it to emphasize the most important element~ namely, improvement 
in the protection of the civilian population. 

55. Mr. AMIR-MOKRI (Iran) said that his delegation had voted in 
favour of Article 42. I~ considered, however,that the protection 
granted under the article to combatants who were not members of 
the regular armed forces of a State applied only to members of 
resistance movements fighting in occupied territory against an 
Occupying Power and to members of national liberation movements 
fighting against minority racialist regimes. 
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56. Mr. VAN LUU (Socialist Republic of Viet Nam) said that the 
 
adoption of Article 42 by a large majority in a plenary meeting 
 
of the Conference was a great satisfaction to those who wished 
 
to develop international humanitarian law. Article 1, 
 
paragraph 4, had changed the legal status of combatants who 
 
were fighting for their national and social emancipation. 
 
Article 42 put into effect that change of status so far as the 
 
protections accorded by the Geneva Conventions and Protocol I 
 
to combatants of those fighting movements were concerned~ both 
 
as regards their method of combat and the treatment accorded 
 
them should they be captured by the adverse Party. Under 
 
certain conditions. they were now allo'wed to fight without 
 
distinguishing themselves from the civilian population. They 
 
had the status of prisoners of war except when they did not 
 
carry their weapons openly as laid down in paragraph 3 of the 
 
article. In that case. although theoretically they no longer 
 
enjoyed prisoner-of-war status. they would in fact benefit from 
 
all the protections accorded by the third Geneva Convention of 
 
1949 to prisoners of war. 
 

57. The value of Article 42 lay in the fact that it had 
 
developed humanitarian law by. establishing the new type of wars 
 
of the last decade 3 the wars of peoples fighting for their 
 
national and social emancipation~ 
 

58. The success of Article 42 was due to a spirit of consensus 
 
based on a realistic view of history and the good will to 
 
develop humanitarian la1,-T. 
 

59. Certain delegations had said that difficulties might arise 
concerning the interpretation and application of Article 42. 
But, his delegation was convinced that, given the same goodwill 
as had been shown in the drafting of the article, any such 
difficulties could be overcome. His delegation therefore hoped 
that the article would not give rise to any reservations. 

60. The notion of humanity based on justice for national and 
social liberation movements and the notion of the protection of 
the civilian population was acquired and formed in the ever
evolving humanitarian conscience only in proportion as the 
liberation movements of the weak and oppressed peoples expanded. 

61. With the new Article 42, which was one of compromise. justice 
was not yet complete as regards the combatants of those fighting 
movements. But. as the humanitarian conscience was evolving 
ceaselessly. new progress would be made at future conferences on 
international humanitarian law. 
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62. fI'lr. JEICHANDE (Mozambique) reminded the Conference that 
three years previously he had been merely an observer for a 
country which had not yet achieved independence. At that time 
his delegation had asked that members of national liberation 
movements should be covered by draft Protocoi I. Many 
delegations had asserted that Mozambique's fight against 
colonialism~ foreign occupation and racial r~gimes was an 
internal one. Humanitarian law~ however~ was a part of inter
nation~llaw. Since 1960 the United Nations had adopted many 
resoltitions on the struggles of national liberatiori movements, 
which they referred to as being international. He cited in 
particular General Assembly resolutions 1514(XV) and 
3103 (XXVIII) and Security Council resolution S/388 (1976)~ 
which had been unanimously adopted in 1976. ' , 

63. The fight of national liberation movements was a human and 
just fight for,peace and brotherhood among nations. It was the 
duty 6f all peace-loving persons to ensure that combatants who 
were members of national liberation movements were granted legal 
and humanitarian protection if they fell into the power of the 
adverse Party. The national liberation movements themselves 
applied ,the 1949 Geneva Conventions, although they had not signed 
them.' ' However~ members of the movements who had fallen i,D:to the 
power of the adverse Party in rIJozambique. Angola and Viet ,Nam had 
been killed or had disappeared completely. 

64. The' ab,stention of certain delegations in the vote on 
Article 42 was' no surprise to his delegation~ sinceitr,ealized 
that such delegations wished to create two laws - one for the 
oppressor and one for the oppressed. Nevertheless, the adoption 
of Articles 41 ~nd 42 was an important victory for the peoples of 
Palestine and sbuthern Africa, and thus for mankind as a whole. 
His d~legation took the, view that under the Vienna bonvention on 
the Law of Treaties. no, reservations could be made to Articles 1. 
41 and 42 of draft Protocol I. 

65. Mr. MENCER (czechoslovakia) said that Article 42, which was 
closely linked to Articles.land 4l~ was the result of lengthy 
and patient negotiations•.; If the article had not been adopted. 
it would have been difficult to speak of any development in inter
national humanitarian law. ,An important step forward had~ 
however~ been taken. to which his delegation attached great 
importance. National liberation mqvements and guerrillas would 
now be protected if they fell into the power of an adverse Party. 
Although his delegation would have pref~rred a more precise and 
stronger text. leaving no room for misiriterpretation. it considered 
that Article 42 was one of the key pro~isions of draft Protocol I. 
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66. His delegation drew attention to its comments which 
 
appeared in the report of Committee III at the third session of 
 
the Conference (CDDH/236/Rev.I). It had voted unreservedly in 
 
favour of Article 42. 
 

67. Mr. MOHIUDDIN (Oman) said that he would submit his 
 
explanation of vote in writing. 
 

Article 42 bis - Protection of persons who have taken part in 
 
hostilities 
 

68. !'vIr. ENDEZOUMOU (United Republic of Cameroon)~ said that the 
 
first sentence of paragraph I was slightly ambiguous. He asked 
 
what was meant by the word "presumed". The detaining Power 
 
might have evidence that a captured member of a national 
 
liberation movement or a guerrilla was not a prisoner of war. 
 
He also considered that the words "this adjudication shall occur 
 
before the trial for the offence" in the second sentence of 
 
paragraph 2 were ambiguous. 
 

69. Mr. ALDRICH (United States of America)~ Rapporteur of 
Committee III~ explained that it had been the intention of 
Committee III that the greatest possible benefits should be 
given to a person taking part in hostilities who fell into the 
power of the adverse Party. Article 42 bis required the 
detaining Power to regard such a person as a prisoner of war 
if he appeared to be entitled to that status or if either he 
or the Party on which he depended claimed that status on his 
behalf. That was a rebuttable presumption~ but until a 
tribunal decided that the person concerned was not entitled 
to be a prisoner of war he would be so treated. 

70. Referring to paragraph 2, he pointed out that it contained 
further protection in addition to those in paragraph 1. A 
person who was not considered to be a prisoner of war and was 
to be tried for an offence arising out of hostilities might wish 
to assert that he was a prisoner of war~ and the Protecting Power 
had the right in that case to attend the proceedings in which the 
question was adjudicated. It was desirable that the adjudication 
should occur before the trial for the offence. Committee III had 
felt, however, that it Gould not insist on such action and had 
decided as a compromise to accept the words "whenever possible 
under the applicable procedure, this adjudication shall occur 
before the trial." 

*Article 42 bis was adopted by consensus. 

* Article 45 in the final version of Protocol I, 
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71. Mr. Dr BERNARDO (Italy), observing that Article 42 bis 
 
inconpora.,ted a text which his delegation had co-sponsore~ 
 
expressed satisfaction at the adoption of the article by 
 
consensus since it was of great importance in the development 
 
of humanitarian law. 
 

72. Mr. de BREUCKER (Belgium) welcomed the adoption of 
- Article 42 bis by consensus. It was at the time of a 
combatant's capture that the question of his status arose 
and it was -the ·captor who woufd -t-ake the necessary decision. 
Paragraph 2 of the article would provide considerable protection 
for the captured person in those circumstances. 

73. Paragraph 3 had the effect of making the provisions of 
 
Article 5 of the fourth Geneva Convention of 1949 less severe. 
 

74. IVIr.-ROlVIAN (Chile), referring to the Spanish text of 
 
Article 42 bis, suggested that the verb "reclamar" sho~ld be 
 
used instead of "reivindicar Yl He pointed out that the word
• 

"claim" appeared in the Ehglish version. 

75. l'IIr. de ICAZA (Mexico) explainedthcit the verb "rei~indicar" 
had been selectec'l. becaus.e the Spanish legal system resembled the 
French more closely than the English. The word "rev:endique" 
appeared in tQe French version. 

Article 42 quater - Mercenaries 

Article 42 quater was adopted by consensus. * 

Explanations of vote 

76. Mr. N3AYA (United Republic of Cameroon), speaking in 
 
explanation of vote,suggested that the article would have 
 
been improved by the deletion of the following words in 
 
paragraph 2 (c): "and, in fact. is promised by or on behalf 
 
ofa farty to-the conflict, material compensation substantially 
 
in e~cess of that promised or paid to combatants of similar 
 
rank~_and functions in the armed forces of that Party"~ It 
 
would:be~very difficult to prove that a.mercenary ~eceived 
 
exorbitant pay. 
 

77. Mr. CLARK (Nigeria) said that Article 42 quater was a 
 
compromise text which had been carefully considered over a 
 
period of three years. He appreciated the suggestion made _ 
 
by the representative of the United Republic 9f cameroon and 
 
regretted that it had been made too l~£e. 
 

* Article 47 in the final version of Protocol I. 
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78. His delegation, which was fully in favour of the-consensus, 
 
took the viel~ that Article 42 quater was intended to be a new 
 
article on itc .own. That was how it was referred to'.inthe

Working GI'OUp' s proposal (CDDH/ 111/363) s which had be'en- adopted 
 
by consensus in Committee III. He hoped that the Draftin~ 

Committee ',.'QuId take the wishes of Committee III fully into 
 
account. He thanked all the delegations which had made the 
 
consensus possible~ and in particular the United States 
 
representative, who had conducted the negotiations leading to 
 
the adopticn of the new article. 
 

79.:His deleg&tion had taken the initiative in proposing the 
new article because it was convinced that the law on armed 
conflicts should correspond to present needs and aspirations. 
The Confer'ence could not afford to ignore the several resolutions 
adopted by the United Nations and certain regional organizations, 
such as theOl"ganization of African Unity, which over the years 
had condemn~d the evils of mercenaries and their activities, 
particulcrly in ~frica, and which had called for a ban on their 
recruitment, trnining, transport and financing. Article 42 quater, 
therefore, was fully in accordance with the dictates of public 
conncience, as embodied in the resolutions of the United Nations, 
including the Declaration on the Principles of Internation~l Law 
concerning F:,i8ndl~T Relations and Co-operation among Stat-es in 
accordance with the Charter of the United Nations (General Assembly 
resolution 2625 (XXV», in which States were specifically requested 
to refrain from organizing or encouraging the organization of 
mercenaries. 

80. Fo:' yecrs, the African continent had been the helpless 
victim of mercenaries, Eome of ~hom had been specialIy recruited 
for the purpose of under~ining and subverting the independen~e 
and stabil::'ty of Af:dcan States. But now even the countries 
where thosp despicable criminals were normally recruited, trained 
and financed seemed to be in agreement that it was time to put an 
end to such activities. The Governments of Africa expected that 
henceforth all Governments would co-operate in punishing the 
recruitment and employment of mercenaries. 

81. Laws ~ere nevpr made to protect criminals, and his delegation 
saw nothing in paragraph 2 that could be construed as giving 
comfort or encour~g9ment to mercenaries at any time. While 
recognizing th8 fundamental guarantees provided for in the new 
Article 65 of drat!:; P:;"otocol land not denying the common 
humanity which m~~cenaries shared with the rest of mankind, he 
did not think'thnt such considerations could serve as a pretext 
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for giving mercenaries the rights of combatants or prisoners of 
war in any situation of armed conflict. By adopting 
Article 42 quater, the Conference had once and for all denied 
to all mercenaries any such riehts. The new article represented 
an important new contribution to humanitarian law. 

.	82. Mr .. BINDSCHEDLER (Switzerland), speaking in explanation of 
vote, said that his delegation was still not satisfied with the 
definition of mercenaries given in paragraph 2, which might give 
rise to different interpretations. Moreover, it considered 
that Article 42 quater was out of place in draft Protocol I, 
which was of an essentially humanitarian nature. His delegation 
was of the opinion that the question of prohibiting the 
employment of mercenaries should have been the subject of a 
special treaty prohibiting the recruitment and enlistment of 
merceriaries. Lastly, it regretted that there had been no 
refer~nc~ in Articie 42 quater to other provisions of the 
Protbcol, iri:particularArticle 65. 

~3. Mr. KLEIN (Holy See), speaking in explanation of vote, 
s-aic}'- t-hat hiscielegation had already had occasion to express 
its opl.nion qn .thevery complex phenomenon of mercenaries; 
which was "notillst a problem of the twentieth century but had 
existed sihce~remote ages. 

84. The delegation of the Holy See had clearly expressed its 
disapproval 'of the system of mercenaries whenever it had been 
necessary to do so, and particularly with regard to those who 
recruited, trained and manipulated mercenaries, whatever the 
label, whatever side they were on. 

85. The Swiss delegation had clearly shown the way: prohibition 
at State level and not at individual level. 

86. 'l'he delegation of the Holy See reiterated its disapproval 
and repeated what it had said in Co~~ittee. It was hardly 
admissible that an article relating to humanitarian law should 
be more the expression of a passion (albeit understandable) than 
of cold reason and justice, going so far as virtually to exclude 
from the human community men whose designation was unilateral 
and therefore, to say the least, questionable. 

87. The delegation could not ag.cee that mercenaries should not 
be expressly granted the minimum protection given to all men, 
whatever their faults and their moral destitution. 

88. Consequently, as it had pointed out in Committee, the 
delegation of the Holy See would have liked Article 42 quater 
to refer explicitly to Article 65 on fundamental guarantees. 
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89. The delegation therefor·e regrets fully that it had to enter 
some reservations on Article 42 quater. 

90. Mr. DIXIT (India)~ speaking in-explanation of vote~ said 
 
that his delegation had joined in the consensus~ although it 
 
was not fully satisfied with all the implications of 
 
Article 42 quater. He welcomed the clarification given by the 
 
Nigerian representative. 
 

91. Mr. KABARITSI (Uganda)~ speaking in explanation of vote, 
 
said that his delegation had supported Article 42 quater as a 
 
compromise~ although it would have preferred a stronger text 
 
absolutely prohibiting the recruitment and training of 
 
mercenaries in all countries. 
 

92. Mr. DI BERNARDO (Italy), speaking in explanation of vote~ 
 

said that his delegation, while joining in the consensus~ felt 
 
that paragraph 2 of Article 42 quater was not altogether 
 
satisfactory~ since it left some margin of discretion as to 
 
whether a person was a mercenary or not. His delegation 
 
considered that mercenaries~ though not entitled to prisoner

of-war status~ were covered by Article 65~ which contained the 
 
fundamental safeguards to be given to all persons not enjoying 
 
more favourable treatment, regardless of the gravity of the 
 
crimes with which they might be charged. 
 

93. Mr. EL HASSEEN EL HASSAN (Sudan)~ speaking in explanation 
 
of vote~ thanked the Nigerian and other delegations for their 
 
efforts to place the necessary limitations on the employment of 
 
mercenaries. 
 

94. Mrs. SUDIRDJO (Indonesia)s speaking in explanation of vote, 
said that her delegation welcomed the new article and had 
supported the consensus. The aim of the article was to 
discou.ragemercenary activity and prevent irresponsible elements 
from getting the rights due to a combatant or prisoner of war. 
Her delegation was obliged, however~ to enter a reservation to 
paragraph 2 (f) in its present form. Hore time was needed to 
study the implications of that provision. 

95. Hr. JOMARD (Iraq), speaking in explanation of vote, said 
that his delegation had supported Article 42 quater~ which it 
considered to be a very necessary and specific provision directed 
against a category of persons who acted contrary to the principles 
of humanitarian law. 

96. Mr. SHERIFIS (Cyprus) said that his delegation, besides 
joining in the consensus~ wished to express its appreciation 
for the clarification given by the Nigerian representatives and 
the efforts to achieve a compromise made by the United States 
representative. 
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97. Mr. BRANCO ALEIXO (Portugal) said that according to the 
 
interpretation given by the Portuguese delegation to Article 65 
 
on fundamental guarantees and Article 42 quater on mercenaries~ 
 

the latter were in a category covered by the f'lndamental 
 
guarantees set out in Article 65. 
 

98. Mr. MARRIOTT (Canada), speaking in explanation of vote, 
 
welcomed the recognition by the Nigerian representati~e that 
 
mercenaries were entitled to the fundamental guarantees provided 
 
in Article 65. Although his delegation would have wished to 
 
see an explicit referenee to Article 65 in Article 42 quater~ 
 
it considered that the absence of such a reference did not 
 
prejudice the application of Article 65 to mercenaries. 
 

99. Mr. BINTU (Zaire)~ speaking in explanation of vote, pointed 
out that since his country's independence, the escalation of wars 
of secession supported by mercenaries had cost the lives of several 
hundred thousand vict ims. 'Some mercenaries were st ill engaged 
today in what was called the "Shabawar". 

100. His delegation was'not satisfied with. the text of Article 42 
quater for the following reasons. It regretted the lack of any 
reference to the responsibilities of those States in whose 
territory mercenaries were recruited. It .felt that the inter
national community could have expressed its disapproval more 
clearly by stronger provisions prohibiting that foul trade and 
unequivocally condemning States which encouraged it. .Mqpeover, 
it con~:i,dered that paragraph 2 (:c) was greatly weakened by the 
inclusion of the second clause reading: "and, in fact3 is 
promised, by or on behalf of a Party to the conflict, material 
compensation substantially in excess of that promised or paid to 
combatants of similar ranks and functions in the armed forces of 
that Party". . 

101. With reference to paragraph 2 (d), his delegation understood 
the words "Party to the conflict" as-used in the meaning of 
Protocol I applying to international conflicts. 

102. His Government believed that any person, even ifa· national 
of a Party to the conflict, who had served as a mercenary in 
other parts of the world continued to be a mercenary, he 
remained SQi even if he were led to attack his own country. 
In all cases~ su6h a person should be considered as a mercenary 
and should not enjoy privileged status. 

103. Lastly. with reference to sub-paragraphs (e) and (f), his 
delegation understood the term "member of the armed forces" to 
refer to armed forces placed under the sovereignty of a legitimate 
and internationally recognized authority. It clearly excluded 
any kind of adventurer. 
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104. Mrs. HERRAN (Colombia) said that as her delegation had had 
 
occasion to point out during the meetings of Committee Ills it 
 
was in a spirit of conciliation that it had joined the consensus 
 
for the adoption of the article on mercenaries. 
 

105. Her delegation~ however, would have liked some specific 
 
reference to be included to the fundamental guarantees provided 
 
for in Article 65 j so as not to lose sight of the humanitarian 
 
legislation which the Conference was seeking to achieve. 
 

106. She congratulated the President on behalf of her delegation 
 
on the efficient and able manner in which he had guided the 
 
discussions~ and likewise congratulated the Rapporteur on his 
 
invaluable labours in connexion with the l.-Jorking Group. Her 
 
delegation also wished her to thank the delegation of Nigeria 
 
for its efforts in introducing the text just adopted. 
 

107. Mr. WANE (Mauritania) ~ tllr. de ICAZA (Mexico) s Mr. WULFF 
 
(Sweden)~ Mr. ABDUL EL AZIZ (Libyan Arab Jamahiriya)~ 
 
Mr. JEICHANDE (Mozambique)~ Mr. GRIBANOV (Union of Soviet Socialist 
 
Republics), Mr. BARRO (Senegal). Mr. BLOEMBERGEN (Netherlands). 
 
Mr. AKRAM (Afghanistan) and Mrs. SILVERA (Cuba), said that their 
 
delegations would submit their explanations of votes in writing. 
 

Article 43 - Basic rule 

Article 43 was adopted by consensus. * 

108. Mr. DIXIT (India) ~ jlflr. RECHETNIAK (Ukrainian Soviet Soc ialist 
Republic) and Mr. PAOLINI (France) said that they would submit 
their explanations of votes in Friting. 

Article 44 - Scope of application 

109. The PRESIDENT said that a revised text of Article 44 would be 
circulated in all languages at'a later time. 

Article 45 - Definition of civilians and civilian population 

Article 45 vms adopted by consensus. ** 

Article 46 - Protection of the civilian population 

110. Mr. PAOLINI (France) said that Article 46 concerning the 
protection of the civilian population had been drafted from a 
humanitarian point of view with which the French delegation 
agreed. 

* Article 48 in the final version of Pr0tocol I. 
 
** Article 50 in the final version of Protocol I. 
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Ill. The French delegation had obviously no fundamental objection 
to the pr:inciple of the prohibition of indiscriminatory attacks 
in order to protect the civilian population. It wished to point 
out~ however~ that the provisions of paragraphs 4, 5 and 7 of 
Article 46 were of a type which by their very complexity would 
seriously hamper the conduct of defensive military operations 
against an invader and prejudice the exercise of the inherent 
right of legitimate defence recognized in Article 51 of the 
Charter of the United Nations. As an example~ he said that 
it would be very difficult in many cases to estimate the limits 
of a "specific military objective" which was mentioned but not 
defined in paragraph 4 (b)J especially in industrialized zones of 
large cities and in forestry zones which could serve as a cover 
to the stationing and movement of enemy forces~ while being used 
as a shelter by the civilian population. 

112. The French delegation wished to point out that the 
determining of "clearly separated and distinct military 
objectives" mentioned in paragraph 5 (a) might prove unrealisable 
when such objectives were in small villages or in small towns ... 
The generous provisions of paragraph 7 could often prove 
unapplicable in an armed conflict~ because their strict 
observance would prohibit the placing of military objectives~ 
whatever their nature, in any place wh.ere civilians resided or 
to which they move~~ which would in practice prohibit the 
stationing of combatants in towns or villages in order to 
organize and to assure defence against the enemy. 

113. 'Those conside-rations were valid. not. only for the defence 
of France and othe~ European countrieibut also for that of 
the numerous countries of other continents. 

114. For the reasons given as examples and because it considered 
that provisions concerning indiscriminate attacks could not 
prohibit a State from defending its territory against an invader. 
even if such defence might result in losses in its own civilian 
population~ the French delegation considered that Article 46 went 
beyond tlw ~cope of its humanitarian aim and that it was likely 
seriously to impair the inherent right of legitimate defence. 

115. Lastly, the wording of paragraph 8 was contrary to existing 
international law and would leave a State which saw its &ivilian 
population decimated by serious, overt and deliberate breaches 
of the Conventions and Protocol by the enemys without any means 
of reply, 

116. The French delegation could therefore not d~cept Article 46 
and would have to oppose its adoption. 
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117. Mr. SOYSAL (Turkey) said that paragraphs 4 and 5 were open 
 
to different interpretations. He therefore proposed that the· 
 
Conference should vote on Article 46 paragraph by paragraph. 
 

118. Mr. RECHETNIA.K (Ukraiilian Soviet Socialist Republic) said 
 
that his delegation would 6ppose any motion for a separate vote 
 
on any part of that article. He asked that the Turkish proposal 
 
should be put to the vote. 
 

The Turkish proposal was rejected by 36 votes to 19 2 with 
 
34 abstentions. 
 

At the request of the representative of France? the vote on 
 
Article 46 was taken by roll-call. 
 

Tunisia~ having been drawn by lot by the President, was 
 
called upon to vote first. 
 

In favour: Tunisia~ Union of Soviet Socialist Republics, Uruguay, 
Venezuela~ Yemen~ Democratic Yemen, Yugoslavia, Saudi Arabia, 
Argentina~ Australia, Austria, Bangladesh, Belgium, Brazil, 
Bulgaria, Canada, Chile, Cyprus, Ivory Coast, Cuba, Denmark, 
Egypt, United Arab Emirates, Ecuador, Spain, United States of 
America, Finland, Ghana, Greece, Guatemala, Honduras, Hungary, 
India, Indonesia, Iraq, Iran, Ireland, Israel, Libyan Arab 
Jamahiriya, Jamaica, Japan, Jordon, Kuwait, Lebanon, 
Luxembourg, Mexico, r·1ongolia, r1ozambique.~ Nicaragua, Nigeria, 
Norway, New Zealand~ Oman, Uganda, Pakistan, Panama, 
Netherlands, Peru. Philippines, Poland. Portugal. Qatar. 
Syrian Arab Republic. German Democratic Republic, Democratic 
People's Republic Df Korea, Socialist Republic of Viet Nam, 
Byelorussian Soviet Sociali"st Republic" Ukrainian Soviet 
Socialist Republic, United Republic of Tanzania, Romania, 
United Kingdom of Great Britain and Northern Ireland. Holy See~ 
Sudan, Sri Lanka, Sweden, Swi~zerland~ Czechoslovakia. 

Against: France 

Abstaining: Turkey, Zaire, Afghanistan~ Algeria~ Federal Republic 
of Germany~ United Republic of Cameroon, Colombia~ Italy, 
Kenya, Madagascar, Mali. Morocco, Monaco~ Republic of Korea~ 
Senegal. Thailand. 

Article 46 was adopted by 77 votes in favour, one against and 
16 abstentions. * 

* Article 51 In the final version ~f Protocol I. 
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Explanations of vote 

119. Mr. FREELAND (United Kingdom) said that his delegation had 
voted in favour of Article 46. the first three paragraphs of which 
contained a valuable reaffirmation of existing customary ~ul~s ~f 
internati~nal law designed to protect civilians. While it also 
welcomed the prohibition of indiscriminate attacks in paragraph 4~ 
the language of that paragraph was not entirely clear. His 
delegation considered that the definition of indiscriminate 
attac"ksgiven· in that paragraph was not intended to riiean that 
there were means of combat the use of which would constitute an 
indiscriminate attack in all circumstances. The paragraph did 
not-in itself prohibit the lise of any·specific "weapOn~ but it 
took account of the fact that the lawful u"se of means of combat 
depended on, the circumstances. 

120. The reference in paragraph 5 (b) to what had become known 
as the "rule of proportionality" wai a useful codification of 
a concept that was rapidly becoming accepted by all States"as an 
important principle of international law relating to armed 
conflict. In his delegation's view~ the reference in that 
sub-paragraph and in Article 50 to "military advantage anticipated" 
from an attack was intended to refer to the advantage anticipated 
from the attack considered as a whole and not only from isolated 
or particular parts of thc attack. 

121. Finally. his delegation wished to refer to a point which 
applied in relation both to Article 46 and to all the other 
articles in that Secticn of the Protocol. It welcomed all the 
provisions which. were designed to protect civilians and civilian 
objects ~nd which accordingly placed restraints on military 
action. It was clear, however, that military commanders and 
others r~sponsible for planning, initiating or executing attacks 
necessarily had to reach decisions on the basis of their assess
ment of the information from all sources which was available to 
them at the relevant time. 

122. Mr. Dr BERNARDO (Italy) said that his delegation had 
abstained in the vote on Article 46 chiefly because of se~ious 
doubts about paragraphs 4 and 7~ Its attitude to paragraph 4 
related in particular to the vague language.of sub-paragraphs (b) 
and (c), in which the definition~ of indiscriminate attacks 
could-give rise to misunderstanding. There was nothing in 
paragraph··4 to showtliat cerbiiii." met-hOds or means of combat were 
prohibited in all circumstances by the Protocol except whe~~~n 
explicit prohibition was established by international rules in 
force for the State concerned with regard to certain weapons or 
methods. It was not intended that the Protocol should infringe 
upon the competence of other bodies better equipped to deal with 



- 165 - CDDH/SR.41 
 

the subject, even from the technical point of view. That 
 
interpretation was e~plicity confirmed by Article 50~ 
 

paragraph 2 (a) (ii),-Which referred to the necessity of taking 
 
all feasible ~recautions (i.e. according to the circumstances) 
 
in the choice of means and methods of attack with a view to 
 
avoiding, and in any event to minimizing~ incidental loss of 
 
civilian life~ injury to civilians and damage to civilian 
 
objects. 
 

123. His delegation's attitude to Article 46~ paragraph 7 was 
 
based on the following considerations. The prohibition on the 
 
use of the presence or movements of the civilian population to 
 
shield or attempt to shield military objectives from attack 
 
presupposed that the State in question had large areas of 
 
uninhabited territory at its disposal. That; however~ was 
 
frequently not the case. There were a large number of States 
 
whose territory was densely populated even near its frontiers. 
 
The provision could therefore in no case be interpreted as 
 
preventing or hindering a State that wished to do so from 
 
organizing an effective system of defence. That was a fundamen

tal right which no Government could renounce. 
 

124. The validity of that interpretation was largely confirmed 
 
by Article 51, sub-paragraph (b)~ which stated that the Parties 
 
to the conflict should, to the-maximum extent feasible, avoid 
 
locating military objectives within or near densely populated 
 
areas. 
 

125. Mr. NAOROZ (Afghanistan) said that the delegation of the 
Republic of Afghanistan was in principle in favour of Article 46 
of draft Protocol I as presented in document CDDH/40l. 

126. The delegation fully appreciated the humanitarian conditions 
which had led to the adoption of that article. The ratio of 
civilian victims to that of military personnel in armed conflicts 
had reached an alarming proportion which needed to be checked by 
all possible means. However, the delegation of Afghanistan felt 
that nations had the right to self-defence against invasion and 
the problem of national defence had no less importance especially 
to the developing countries. His delegation had some doubt~ 
whether the provisions of paragraphs 4 and 5 as formulated in the 
above document were technically possible and might not at times 
prove conflicting; thus creating difficulties in the field of 
application. It was because of such considerations and of lack 
of accuracy that his delegation, while fully agreeable to the 
substance of Article 46, wished to record its reservations when 
the consideration of the preservation of civilian lives and objects 
conflicted with the demands of a nation's legitimate defence. 



CDDH/SR.41 ~ 166 

127. Mr. NAHLIK (Poland) said that codification of the rules of 
 
war at the turn of the nineteenth and twentieth centuries 
 
appeared to have Deen based on the notion that war would be 
 
restricted to combat between armed forces and that rules would 
 
be required for their protection alone. 
 

128. The history of the Second World War, during which civilians 
. had often been exposed to even greater danger than combatants. 
had shown up that notion as unrealistic. His country had lost 
about six million of its citizens~ most of them civilians~ in 
that conflict. The fourth Geneva Convention of 1949 had there
fore been the most important achievement of the 1949 Diplomatic 
Conference for the Establishment of International Conventions 
for the Protection of Victims of War. In the light of certain 
armed conflicts which had occurred since that time, however, 
some of the rules of that Convention had proved to be ambiguous 
or lacking in clarity and it was necessary to supplement them. 

129. The field was covered by the whole of Section IV of draft 
Protocol I~ Article 46 of which had a special function since it 
contained the most important provisions of the Protocol, such as 
the prohibition of indiscriminate attacks that made no distinction 
between military personnel and civilians, and of attacks by way 
of reprisals. The latter often affected the most innocent 
persons and those, who were least able to defend themselves, and 
gave rise to a mood of desperation which led to counter-reprisals 
and to chain reactions which became increasingly difficult to stop. 

130. His delegation therefore welcomed the clear and categorical 
 
prohibition of reprisals in paragraph 6 of Article 46. The 
 
whole article~ with its general rules, would fill some of the 
 
gaps in existing rules of a more specific character. It 
 
repr~sented a coherent whole~ and his delegation therefore 
 
welcomed the rejection of the proposal that separate votes 
 
should be taken on its various paragraphs. 
 

131. His statement also applied, to a large extent~ to a number 
 
of other articles 9 such as Articles 47, 47 bis and 52. 
 

132. Mr. MARTIN HERRERO (Spain) said that his delegation regretted 
that it had been necessary to vote on Article 46 as a whole, 
particularly in view of its complex nature and of the fact that 
the paragraphs covered such a diversity of ideas. 

133. The article~ including in particular the provisions of 
 
paragraphs 4 and 5 (b), had a number of unsatisfactory features, 
 
while the provisions-of paragraph 7 would be difficult to put 
 
into practice. 
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134. His delegation nevertheless preferred to see the article 
 
adopted as a whole rather than rejected outright. 
 

135. Mr. ULLRICH (German Democratic Republic) said that his 
 
delegation had voted in favour of Article 46. From the start 
 
of the work on draft Protocol I~ his Government had supported 
 
the elaboration of clear and comprehensive provisions 
 
concerning the protection of the civilian population. In its 
 
view~ the reaffirmation and progressive development of rules 
 
to protect civilians in armed conflict was one of the most 
 
important tasks of the Conference. 
 

136. The prohibition of indiscriminate attacks or of attacks 
which employed methods or means of combat that could not be 
directed at a specific military objective was of the utmost 
importance, since it re-est.ablished the priority of humanitarian 
principles over the uncontrolled development and barbarous use 
of highly sophisticated weapons and means of warfare~ which from 
the outset disregarded the fundamental rights of the human being. 

137. His delegation therefore gave particular support to 
paragraph 4~ which contained a clear prohibition on attacks 
against the civilian population or civilians by way of reprisals. 
That prohibition~ he was convinced~ had the same importance 3 and 
was of the same absolute nature 9 as the prohibition of reprisals 
against prisoners of war 3 the wounded and the sick 3 which were 
already contained in the Geneva Conventions. His delegation 
would therefore regard any reservation on the prohibition as 
incompatible vd th the humanitarian obj ect and purpose of the 
Protocol. 

138. Mr. SOYSAL (Turkey) said that the wording of paragraphs 4 
and 5 of Article 46 were open to differing interpretations that 
could prejudice the application of Protocol I as a whole. His 
delegation had therefore abstained in the vote on the article. 
It nevertheless had a positive attitude towards the spirit of 
the article as a whole and towards its aim of protecting the 
civilian population. 

139. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) said 
that his delegation had voted in favour of Article 46 3 which 
was one of the most important articles of Protocol I. It would 
submit its further comments in writing. 

140. Mr. von rlJARSCHALL (Federal Republic of Germany) said that 
his delegation would submit its explanation of vote in writing. 
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141. Mr. BLOEMBERGEN (Netherlands) said that it was his 
 
delegation's interpretation of Article 46 that 'th~ reference 
 
to the military advantage anticipated from an attack 
 
(paragraph 5 (b) was intended to refer to the advantage 
 
anticipated from the attack considered as a whole and not 
 
only from isolated or particular phases of that attack. The 
 

_same remarks applied to the similar reference in Article 50. 

142. Mr~ MBAYA (United Republic of Cameroon) said that his 
 
delegation supported all provisions for the protection of the 
 
civilian population. It would nevertheless be ~egrettable if 
 
any given provision of the Protocol were to prejudice the 
 
defence of a State. His delegation had for that reason 
 
abstained in the vote on Article 46. 
 

143. Ivlrs. HERRAN (Colombia) said that her delegation had 
 
abstained in the vote on-Article 46,de~pite its supp6rt for 
 
the provisions of paragraphs 1 to 3 and 6 to 8, for-the _ _ 
 
protection of the civilian population, -since the interpreta.tion 
 
of paragraphs 4, 5 and 7 might lead to confusion. 
 

144. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) said 
 
that his delegation would submit its explanation of vote in 
 
writing. 
 

145. Mr. MARRIOTT (Canada) said that his delegation's inter

pretation of the -term "ind-iscriminate attack" was the saine as 
 
that of the United Kingdom delega:tion. His delegation would 
 
submit a detailed statement in writing. 
 

146. Mrs. CONTRERAS (Guatemala) said that her delegation, too~ 
 
would submit its explanation of vote in writing. 
 

147. Mr. SHERIFIS (Cyprus) said that his'delegation had voted 
in favour of Article 46~ which it considered to be of fundamental 
significanceA It would submit an ~xpla.nation oY vote in writing. 

148. Mr. SKALA (Sweden) and Mr. de ICAZA (Mexico) 8~id that their 
delegations, too) would submit written explanations of vote. 

Article 47 - General protection of civilian object~ 

149. At the resuest of Mr. PAOLINI (France), the PRESIDENT put· 
Article 47 to the vote. 

,Article 47 was ad~p.ted by 79 votes to none, with 
7 abstentions.- * 

* Article 52 in the final version of Protocol 10 
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Explanations of vote 

150 .. lVIr. PAOLINI (France) ~ referring to the stipulation in the 
first sentence of paragraph 2 of Article 47 that "attacks shall 
be strictly limited to military objectives", said that~ as his 
delegation had already indicated in connexion with Article 46~ 
there were many situations in armed conflicts in which it was 
difficult or even impossible to determine precisely the limits 
of a military objective~ particularly in large towns and in 
forest areas, in either of which enemy armed forces and groups 
of civilians might be intermingled. His delegation was there
fore unable to accept such a restriction~ which~ by the strict 
ness of its terms~ could seriously prejudice the exercise of 
the legitimate right of self-defence~ and it had therefore been 
obliged to abstain in the vote. 

151. Mr. Dr BERNARDO (Italy) said that his delegation had voted 
 
in favour of Article 47 but wished to emphasize that its inter

pretation of the first sentence of paragraph 2 was the same as 
 
the interpretation it had adopted for the similar provision in 
 
Article 46. 
 

152. Mr. AKKERMAN (Netherlands) said his delegation would submit 
 
a written statement on Article 47. 
 

153. Mr. FREELAND (United Kingdom) said that his delegation~ 
which had voted in favour of Article 47, was glad to see the 
partial definition of "military objective" contained in it~ 
which appeared to provide a needed clarification of the law. 
It had noted in particular that a specific area of land might 
be a military objective if~ because of its location Or for 
other reasons specified in Article 47~ its total or partial 
destruction~ capture or neutralization, in the circumstances 
ruling at the time; offered a definite military advantage. 
His delegation also welcomed the reaffirmation~in paragraph 2, 
of the customary law rule that civilian objects must not be the 
direct object of attack. It did not, however~ interpret the 
paragraph as dealing with the question of incidental damage 
caused by attacks directed against military objectives. In 
its view, the purpose of the first sentence of the paragraph 
was to prohibit only such attacks as might be directed against 
non-military objectives. 

154. Mr. MARRIOTT (Canada)~ Mr. ALDRICH (United States of America) 
and Mr. MAHONY (Australia) said that their delegations would 
sUbmit written statements on Article 47. 



CDDH/SR.41 - 170 <

155. Mr. ABDIlIJE (Syrian Arab Republic) said that the French 
text of the second sentence of paragraph 2 of Article 47 was 
unclear. The Drafting Committee should be requested to bring 
it into line with the English text. 

156. The PRESIDENT pointed out that the article had already 
been adopted in all languages. 

Article 47 bis - 2rotection of cultural objects 

157. The PRESIDENT~ drawing attention to the amendment in 
document CDDH/412/Rev.l, said that the words "on spirituel" 
should be inserted after the word "culturel" in the last line 
of the French text. 

158. Mr. NEMATALLAH (Saudi Arabia)~ introducing amendment 
CDDH/4l2/Rev.l~ said that places of worship were of particular 
importance~ being sacred to all the faithful. While fully 
appreciating all the various "views that had been expressed on 
the subj ect in Committee 1119 the sponsors considered that 
greater emphasis should be placed on the need for protection 
of places of worship~ since the greater the number of the 
faithful~ the greater would be the desire to fulfil the 
humanitarian provisions with which the Conference was dealing, 
and thus to strive for world peace and security. The 
delegations of the Islamic countries and the delegation of the 
Holy See had recognized the importance of bringing places of 
worship under the protection afforded by Article 47 bis. 

159. Throughout histor,j, Moslems had traditionally respected 
the placesof worship of other faiths., Islam was based on 
principles of tolerance and religiQus freedoms; and the Islamic' 
countries therefore desired to give all places of worship the 
protection to which th~y \'fere entitled. 

160. He expressed his appreciation to the United States 
delegation for its assistance in drafting the text and 
particularly commendedtbe representative of the Holy See, 
whose co-operation' haO,'macle .it possible to secure a full 
understanding of the'humanitarian purpos,e of the text. 

161. The amendment related to all places of worship in any 
national heritage 9 and not merely to those of Islam or 
Christianity. 

162. Referring to sub-'paragraph (b) of Article 47 bis 9 he said 
that it would be more appropriate-to refer to historic objects, 
as was done in sub-paragraph (£). than to historic monuments. 
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163. Mr. SHERIFIS (Cyprus) said that his delegation fully 
 
supported the amendment. Places of worship of all faiths 
 
should be resp~cted at all times and should come under the 
 
protection of Article 47 bis. 
 

164. Mgr. LUONI (Holy See) said that his delegation had co
sponsored amendment CDDH/412/Rev~1 because it considered that 
places of worship were not sufficiently protected by the simple 
reference made in Article 47~ paragraph 3. The proposed 
amendment to Article 47 bis would make it possible to fill 
that gap. 

165. In rightly affirming the protection of historic monuments 
and works of art which constituted the cultural heritage of 
peoples) Article 47 bis, together with the proposed amendment 3 

also mentioned places-Df worship) that was to say the objects 
which were the outward sign of the spiritual heritage of 
peoples) which was to a large extent the basis of their cultural 
identity. 

166. It was true that man, a creature of God and created in His 
 
own image) was much more precious than building stones whether 
 
artistic) historic or sacred) and the world itself was the most 
 
beautiful of the temples raised to the glory of its Creator. 
 

167. It was also true that places of worship symbolized and 
gave expression to basic human values which were not only 
historic or artistic. They were values which retained their 
true and living force. They had undeniably and invariably 
inspired numerous humanitarian relief activities in favour of 
victims of armed conflict. 

168. It was perhaps useful to recall that at the battle of 
Solferino which marked the historical inception of the Red Cross~ 
a group of monks of the Order of St. Camille~ had gone from 
camp to camp in'the heat of battle to find and tend the wounded 
and give them shelter in churches. 

169. Such lofty humanitarian values had been given expression 
by all generations and in all ages through places of worship~ 
many of which were also historic or artistic monuments 3 while 
retaining their religious character. 

170. The delegation of the Holy See therefore wished that all 
those facts be affirmed, at least indirectly in an_instrument 
of humanitarian law and it sincerely hoped that the amendment, 
of which it was a co-sponsor, would be adopted by the Conference. 

171. He was grateful to the representative of Saudi Arabia for 
having submitted the amendment. 
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172. Mr. KAKOLECKI (Poland) said that it was difficult to take 
 
a decision on the amendment in view of the divergence between 
 
the English and French texts. 
 

173. r·1r. WANE (i'vlauritania) said that his delegation fully 
 
supported the amendment and the introductory statement made 
 
by the Saudi Arabian representative. He regretted that his 
 
delegation had not been among the sponsors of the amendment. 
 

174. Mr. Dr BERNARDO (Italy) said that his delegation was a 
 
sponsor of the amendment which had been so ably introduced by 
 
the Saudi Arabian representative. His delegation had 
 
consistently supported the cause of protecting the great 
 
historical.monuments and places of worship which, as the 
 
foundations of human culture, should be a source of inspiration 
 
to all. He was confident that the Conference would be able to 
 
adopt the ~mendment by cpm~ensus. 
 

175. tllr. KUSSBACH (Austria), commending the Saudi Arabian 
 
representative on his explanatory statement, said that his 
 
del.~gation fully supported the amendment. 
 

176. Mr. l\1cGILCHRIST (Jamaica) suggested that the last phrase 
 
of sub-paragraph (a) should read " .. , which constitute both . 
 
the cultural and the spiritual heritage of peoples". 
 

177. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic)~ 
speaking on a point of ord~r, suggested that the amendment 
should be adopted by consensus witho.utfurther discussion, 
since all delegations appeared to be in favour ot it. 

178. Mr. URQUIOLA (Philippines) suggested that the Conference 
should adopt t.he amendment to sub-paragraph (a) of Article 47 bis 
as in document CDDHI412/Rev.l, and also the oral amendment to 
sub-paragraph (~) proposed by the Saudi Arabian representative. 

179. rJIr. ALDRICH (United States of America) said that the 
amendment to sub-paragraph (b) would be essential if the 
amendment to sub-'paragra,ph (8:) was adopted. The deletion of 
the word "those" which: had appeared in the original ·text of the 
amendment seemed to his delegation to make no difference· in 
substance. If it was considered that there was a difference, 
however, the point should be discussed before the amendment was 
adopted. According to his understanding, the amendment affected 
only special categories of monuments, works of art and places of 
worship. 
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180. The PRESIDENT suggested that the Conference should adopt 
the amendment to sub-paragraph (a) by consensus. If that were 
done~ it would be necessary to make the consequential amendment 
to sub-paragraph (~) proposed by the Saudi Arabian representative. 

181. Mr. von MARSCHALL (Federal Republic of Germany) supported 
by Mrs. LIDDY (Ireland)~ said that it was not clear what the 
final text of the amendment was to be. He therefore moved 
the adjournment of the meeting and proposed that the final text 
should be submitted in writing at the forty-second meeting. 

It was so a~reed. 

The meeting rose at 7 p.m. 
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ANNEX 

to the summary record of 
the forty-first plenary meeting 

EXPLANATIONS OF VOTE 

AFGHANISTAN Original: FRENCH 

Article 42 quater of draft Protocol I 

The delegation of the Republic of Afghanistan was happy to 
 
participate in the consensus Which emerged in respect of 
 
Article 42 quater concerning mercenaries. 
 

'Our delegation has always declared itself in favour of the 
 
total prohibition of mercenary activities throughout the world. 
 

The delegation of Afghanistan is also glad to see that the 
 
article on mercenaries is shown to be justified from a 
 
humanitarian standpoint and is given its proper place in an 
 
instrument such as the additional Protocol I. Our d~legation, 
 

moreover, does not see any need for the retention of the clause 
 
inunediately following the words "private gain" in paragraph 2 (£). 
 

AUSTRALIA Original: ENGLISH 

Articles 42 quater, 44 and 47 of draft Protocol'I 

Article 42 quater 

The Australian delegation joined in the consensus for the 
adoption of Article 42 quater. 

The Australian delegation holds the view that mercenaries, 
who are in the hands of a Party to an armed conflict to which draft 
Protocol I applies$ are entitled to the benefits of the treatment 
provided for by Article 65 of that Protocol. We wouldh,ave 
preferred to have this put beyond all doubt by the incltis'ion in 
Article 42 quater of an explicit statement to that effect~ and we 
regret that this could not be agreed. 
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We also note that the Rapporteur in the final paragraph on 
 
the third page of his report dated 28 April 1977 (CDDH/III/369), 
 
recorded that the understanding within the Working Group of 
 
Committee III of this Conference was that mercenaries are 
 
amongst the classes of persons to whom Article 65 is to apply. 
 
The Australian delegation agrees with this view and will 
 
interpret Article 42 quater accordingly. 
 

Article 44 

The Australian delegation joined in the consensus for the 
 
adoption of Article 44. However, if this artlcle had come to 
 
a vote the Australian delegation would have abstained from the 
 
vote 3 because of doubts which it entertains concerning the legal 
 
effects and implications of paragraph 2 of the article. 
 

The Austra,lian delegation ,would have preferred that there 
 
be no. restr~c't;ion upon attacks bya party within such part of 
 
its territory as may be controlled by its adversary. 
 

The views of the Australian delegation are reflected in' 
paragraph 2 of the report of the ~apporteur (document CDDH/III/369 3 

dated 28 Aprii 1977, page 8). 

The AUstralian delegation. reserves its position accordingly. 

Article 47 

.. The Australian delegation abstalnea I pom the vote on 
Article 47. 

The Australian delegation supports proposals for> r~~~.~:~~'t::(} 
prohibit attacks against civilian objects but it opposes the 
adoptipn of a prqvision which prohibits reprisals against civilian 
obje2£s in ali circumstances. 

In the view of the Australian delegation, a reprisal during 
armed conflict is an act by a government which would normally be 
a vio1s-:tion of international law, but which becom.es 'permissible 
when carried out in response to a previous violation of inter
national law-by an adversary State. A reprisal is a sanction to 
deter further violation of the law. It is not an act of vengeance. 
The availability of this sanction may persuade an adversary not td 
commit violations of the law in the first place. 
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Nevertheless~ the Australian delegation does believe that 
 
it is necessary to re-affirrn the prohibition of reprisals against 
 
the wounded, sick and shipwrecked, against medical and hospital 
 
services and against civilians, and that it is necessary to 
 
adopt a rule prohibiting reprisals against civilians. Australia, 
 
therefore, supported the adoption of Articles 20 and 46 of this 
 
Protocol, both of which contain&d prohibitions against reprisals. 
 

However~ in the view of my delegation the adoption of 
 
further prohibitions against reprisals will not assist in the 
 
development of international law for humanitarian purposes. 
 

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC Original: RUSSIAN 

Article 46 of draft Protocol I 

The delegation of the Byelorussian Soviet Socialist 
Republic voted for Article 46 of draft Protocol I, which we are 
deeply convinced is one of its key articles. The article in 
question, containing as it does important provisions providing that 
the civilian population as such, as well as individual civilians~ 
shall not be made th~object of attack and shall be protected, 
confirms and further develops the humanitarian principles which 
form the basis of the Geneva Conventions on the protection of 
civilian populations in armed conflicts and the series of other 
important international instruments adopted since 1949, more 
particularly the "Basic ~~inciples for the protection of civilian 
populations in armed conflicts", adopted by the United Nations 
General Assembly in 1970 (General Assembly resolution 2625 (XXV)). 

Also very important from the standpoint of increasing the 
protection afforded to the civilian population is the provision 
in Article 46 concerning the prohibition of the use of force or 
threat of the use of force for the purpose of intimidating the 
civilian population. Intimidating peaceful citizens and spread
ing terror among the civilian population is well known to be one 
of the infamous methods widely resorted to by aggressors seeking 
to attain their criminal ends at whatever price. To us as 
representatives of the Bylorussian Soviet Socialist Republic, 
which during the Second World War made terrible sacrifices, losing 
2.2 million lives, or one in four of the population, this is 
particularly familiar. Accordingly we energetically support the 
development of rules of humanitarian law designed to give the 
civilian population greater protection and. in particular, those 
rules contained in Article 46. 
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We all know that in armed conflict huge losses are caused 
 
among the civilian population by attacks of an indiscriminate 
 
nature~ .i.e. attacks which strike at military objectives and 
 
civilian objects~ and consequently civilians~ without distinction. 
 
Foremost among these are mass bombings, which cause the loss of 
 
countless lives among the civilian population. This too we knml 
 
well from our experience of the Second World War, when many of 
 
our towns, among them Minsk, the capital of the Republic~ were 
 
reduced to ruins and tens of thousands of peaceful citizens were 
 
killed as, a result of barbarous bombing by .the fascist air forces. 
 

The Byelorussian Soviet Socialist Republic considers that by 
banning such attacks~ Article 46 of draft Protocol I makes a 
substantial contribution to the development of humanitarian law, anc~ 
we welcome it. 

Our delegation likewise considers 'that specIal stress should 
be laid on the importance of the provisions in Article.46 
forbidd~ng reprisals against the civilian population or individual 
civilia~s and the use of the civilian population to shield military 
operations or shield military targets from attack. 

We are convinced that these clear and straightforward rules 
laid down in Article 46 will help to ensure better protection of 
the civilian p~pltlation in armed ·conflicts. 

In conclusion, the Byelorussian Soviet Socialis:t <Republic 
would like once more to emphasize that Article 46. like the ..:hole 
of the section of Protocol I on the proiection of-the civilian 
population~ enJoys our full support,because these provisions 
serve the noble and humane purpose of defending the civilian 
population against the disasters and horrors of war. 

CANADA Original: ENGLISi~ 

Articles 45. 46~ 47 and 50 of draft Protocol I 

Articles 45 and 50 

It is the view of the Canadian delegation that commanders 
and others responsible for planning, deciding upon or executing 
necessary attacks, have to reach decisions on the basis of their 
assessment of whatever information from all sourceli\ m;3.y be 
available to them at the relevant time.. ,This interpretation 
applies to the ~hole of this section of the draft Protocol. 
including Articles 45 and 47. 



- 179 - CDDH/SR.41 

The references in Articles 46 and 50 to military advantage 
 
anticipated from an attack are intended to refer to the advantage 
 
anticipated from the attack considered as a whole, and not only 
 
from isolated or particular parts of that attack. 
 

Article 46 

The Canadian delegation voted in favour of this article, 
 
since in its view, many of its provisions are codification of 
 
customary international law. However, the Canadian delegation 
 
also feels that some other provisions could give rise to inter

pretations which, in our view, would be contrary to the interest 
 
and purpose of this article. For that reason, our delegation 
 
deems it appropriate to explain its interpretation. 
 

The definition of indiscriminate attack contained in 
paragraph 4 of Article 46, is not intended to mean that there are 
means of combat the use of which would constitute an indiscriminate 
attack in all circumstances. It is our view that this definition 
takes account of the circumstances, as evidenced by the examples 
listed in paragraph 5 to determine the legitimacy of the use of 
means of combat. 

Article 47 

In the view of the Canadian delegation, a specific area of 
 
land may also be a military objective if, because of its location 
 
or other reasons specified in Article 47, its total or partial 
 
destruction, capture or neutralization, in the circumstances 
 
ruling at the time, offers a definite military advantage. 
 

It is also our understanding that the first sentence of 
paragraph 2 prohibits only attacks that could be directed against 
non-military objectives. It does not deal with the result of a 
legitimate attack on military objectives and incidental damage 
that such attack may cause. 

COLOMBIA Original: SPANISH 

Articles 42, 42 quater and 46 of draft Protocol I 

Article 42 

We are all indebted to Mr. Aldrich, the Rapporteur 5 fo~ his 
efforts to draft a text which, although it did not achieve a 
consensus in the strict sense of the word~ that is to say the 
agreement of all, none the less received the support of the 
maj ority. 
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The Colombian delegation abstained for reasons which are 
 
notenly supported by the tenor, of' the lengthy discussions held 
 
dur;ingprevious sessions, but confirmed hythe explanations of 
 
vote 'hea.rd today. ' 


Firstly, we do not think it praper in a Conference of this 
sort, which is not a political but a legal forum far st-re-rrgthenihg 
and broadening the, humanitarian content of certain rules far 
limiting the_ yariaus types af warfare, to advance solidarity 
with nations iltruggl.ing f'ar their independence andfar~e~ancipation 
from colonialism as 'the' basic arp;ument far appraving a.' text. In 
this respect Colombia has adopted an unchanging an,dl1onourable, 
position alongside'thase who., like itself, are struggling for 
their own natianal identity and full independence. 

The problem there fare lies in the clarity and prec~s~an of 
 
the texts, in their very viability and in their humanitarian 
 
content, not-'in palitical innovation. 
 

Hiunanita.rianlaw is nat being reaffirmed or developed as we 
would, wishi~thetextis cause canfusian or lend themselves to 
conflicting "interpretatians • 

Allow me to. recall that aver a century ago., when the Firat 
Geneva ConventiQn was being discussed, civilians were nat 'a 
part of war and were nat taken into. accaunt in what seemed an 
exclusively military si tuationbetween belligerents. Si,nce then, 
civilians have become invalved 1n warfa.re iIi a way which our ' 
predecessors in this work coul'dnot have foreseen. Today they 
run as many riSks and dangers 'as cambatants, ar even mOre. The 
paradox lies in the fact that it is in peacetime rat6e~ than in 
time of war that the~e is the clearest distinction between, 
civiJ.ians and the military; in t'rartim? the twa tend to. be_c,.',ome 
merged. There are many reasons far th~s, such as those wh~ch 
brought abaut the eclipse af classical warfare and the emergence 
of uncanventianal patterns, arms, strategies and dimensians'which 
in this f'ield we might term revalutianary. The disruptian af 
the classical pattern is also caused bath by the latest 
technolagical inventians and by the use af the most primitive 
methads of'combat. 

Nowadays, howE!ver" t,h~re is something else: the very 
concept of internatianal warfare has taken an a different shape. 
In a warld which is tending tawards internatianalizatian - and 
sometimes supra-nationalizatian - in all respects, warfare, tao, is 
becoming internatianalized. There is sometimes no. clear-cut 
line between an internal and an internatianal conflict or, if 
there is, it is far vaguer" than in past centuries. This is another 
cansequence of the law af interdependence which naw gaverns us. 
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We say this because we are sure that Article 42 goes beyond 
 
all questions of ideology, that is to saY3 its application goes 
 
beyond the ideological-viewpoint of a certain conflict known to 
 
everyone. 
 

Colonialism as it exists today may change within a few 
 
decades and these texts must be of a permanent nature. In this 
 
respect it is a well-known -fact that colonialism is not a precise 
 
static phenomenon but manifests itself in various forms; there 
 
are several kinds of colonialism in the world and there are 
 
neo-colonialisms. 
 

Having said this, I should like to state the specific 
 
reasons for our abstention 3 which are that Article 42 relates to 
 
an addition to Article 4 of the Third Convention i~e~3 it relates 
 
to prisoners of wa~ in international conflicts, arid in ~d-~~yin 
 
internal conflicts 3 and its field of application belorigS-to 

Protocol I. 
 

1. It is imprecise 3 particularly in paragraphs 3, 4 and 
5, and this lack of precision may lead to arbitrary interpr~tations. 

2. It does not safeguard the civilian population sufficientlY3 
and in our view the main criterion must be protection of the 
innocent. 

3. Although combatants will be distinguished from the 
civilian population, as specified in Article 41, armed combatants 
will not be clearly differentiated, and this entails imminent 
danger for the civilian population. 

4. The original article of the International Committee of 
the Red Cross stated that armed combatants should be distinguishable 
in some way (arms carried openly or uniform) and this important 
detail disappeared from the new text. 

Lastly; the Colombian delegation considers that to achieve 
the aims of this Conference, the 'phenomena arising from new war 
situations in the world are such that -the obligations of 
combatants of any kind and for whatever purpbse~ whether they are 
defenders of any State or fighting to overthrow it, must form an 
equation with comparable terms in the observance of a law such as 
humanitarian law in armed conflicts_.,. which attempts to humanize 
what is inherently inhuman and to rationalize something - and I 
refer to violence - which is inherently irrational. 
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Article 42 quater 

As my delegation had occasion to point out during the 
meetings of Committee III~ it was in a spirit of conciliation 
that we joined the consensus for the adoption of the article 
on Mercenaries. 

My delegation~ however~ would have liked some specific 
reference to be included to the fundamental guarantees provided 
for in Article 65~ so as not to lose sight of the humanitarian 
legislation which this Conference is seeking to achieve. 

Allow me ~ Mr. President ~ to congratulate you on behalf o·f 
m~ delegation on the efficient· and able manner in which you have 
gilided our discussions ~ and likewise to congratulate ourelninent·· 
Rapporteur on his invaluable labours in connexionwith the 
Working Group. My delegation also wishes me to thank the 
delegation of Nigeria for its effort in introducing the text 
we have just adopted. 

Article 46 

The -deiegation of Colombia abstained in the vote on 
Article 116 although it agre'e·s with the principles in paragraphs 1 
to 3, 6 and 8 concerning protection of the civilian population, 
to which my country attaches special importance. 

Nevertheless, we have some reservations with respect to 
paragraphs 4, 5~ 7 and 8, as follows: 

With regard to paragraph 4, the reservations of the 
delegation of Colombia are due to the over-vague wording of 
sub7'paragraphs C.~) and (s:). The details given for the definition 
of indiscriminate attacks give rise to differing interpretations 
which would lead to confusion. 

Paragraph 5 provides for the determination of clearly 
separated and distinct single military objectives located in a 
city~ town~ village or other area containing a similar concentration 
of civilians or civilian objects. 

This situation may prove to be unrealistic in military terms 
when such·objectives are situated in certain inhabited areas. 

My delegation notes that paragraphs 7 and 8 lay down generous 
provisions which it would not be possible to apply in a real 
situation in armed conflict, since their strict observation would 
prevent military objectives, whatever their nature, being situated 
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in areas where civilians might live or move about. This 
provision would render it difficult in practice to bring in 
combatants so that defence against the enemy could be organised 
and ensured. 

These examples are given to explain why my delegation 
 
considers that the provisions concerning indiscriminate attacks 
 
could prevent a State from defending its own territory against 
 
an invader even though that defence entailed the loss of its 
 
own civilian population. 
 

We therefore share the op~n~on expressed by other delegations 
 
that Article 46 exceeds the humanitarian purpose which we are 
 
defending and that the article presents difficulties of drafting 
 
and interpretation. 
 

CUBA Original: SPANISH 

Article 42 of draft Protocol I 

The delegation of Cuba voted in favour of this text in the 
belief that the adoption of the article by the Conference would 
undoubtedly be a positive achievement for the members of national 
liberation movements. We hope that this provision will help to 
persuade certain Governments to ease their repressive measures 
against those who are fighting for the true freedom of their 
peoples. 

The international community must accept the need to respect 
the fundamental principles contained in the artic~e which we have 
adopted today. 

We shall not be surprised at the problems raised by other 
delegations which speak later. as we know ttJat their objection 
to this article on the pretext that it is vague is in keeping 
with their repressive action against combatants in guerrilla 
groups. 

The existence of racist~ zionist and repressive regimes is 
a fact of life in our times. Therefore it is legitimate for 
the voice of rebellion to be raised against these practices. 

My delegation considers that this provision constitutes an 
extension of the scope of Article 1 of Protocol I, conferring 
prisoner-of-war status on members of liberation movements. 
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We also consider that the problems of interpretation raised 
 
by certain repres~,ntatives cannot be any excuse for departing 
 
from the fundamental principles laid down in the ProtocoL 
 

Finally, we are very pleased to see the considerable nu~ber 
of votes in favour 9f trw article, which shows an awareness of 
the need, to give protection' to those \'lho truly deserve it, namely, 
the civilian population and the combatants. 

Article 42 quater of draft Protocol I 

The Republic of Cuba joined in the consensus, as on previous 
 
occasions ~ b,oth in the Working Group 'and at plenary meetings of 
 
Committee III, in the desire to contribute to the adoption of 
 
the compromise text that we have adopted today in the plenary 
 
Conference. 
 

This position should not be interpreted as a full acceptance 
of the provisions contained in this compromise t~xt, since we were 
in favour of an exact definition and prohibition that would clearly 
reflect the truth of mercenary activities, the aims of which are 
to hamper and thwart ,the struggle of peoples to free themselves. 
These.aims reflect political interests Qf the imperialist countries 
and thei~ lackeys. whicb in their greed to expand and seize more 
wealth, iatthe cos.t of hunger f.nd suffering among the struggling 
peoples or Africa; Latin America and Asia, have ignored this truth, 
thus helping to build up the mercenary system. 

f'iy delegat,ion considers that those States are equally 
responsible and deserve the repudiation of the international 
community as reflected in a rule of internatio;"lal law. 

In' addition to these considerations there is the growth of 
certain associations thnt have sprung up-in the imperialist 
countries~ from which they are carrying out their propa:ganda work 
and offering every facility for the recruitment of mercenaries. 
We all know that these activities are being conducted with the 
consent and support of the authorities of the imperialist countries 
concerned. 

World public opinion, too;. is fully informed about the 
imperialist countries that are devoting themselves to these 
illicit activities,.and of the evidence that exists about the 
large sums of money they arc investing in order to turn the 
mercenaries into real professionals as their accomplices in crime. 
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With regard to the.method of establishing the mercenary 
 
character referred to in paragraph 2 (c), my delegation has 
 
serious doubts about iti objectivity, iince in practice it will 
 
not be possible to verify whether or not the material 
 
compensation is in excess of that paid to combatants of similar 
 
rank and functions. 
 

In our view this sub-paragraph is completely unrealistic~ 
 

in view of the fact that the payrolls are kept secret by these 
 
imperialist countries, and we have doubts about the reliability 
 
of the information that might be provided by the recruiting 
 
countries or by third countries, as the case may be, since on 
 
it would depend the establishment of the mercenary character of 
 
thene people. 
 

In conclusion, we wish to congratulate the delegation of 
 
Nigeria and the ~her delegations that have contributed their 
 
efforts to the approval by consensus of the article on 
 
mercenaries now before us. Although imprecise in places, it 
 
reflects the need to regulate all matters relating to the 
 
activities of mercenaries in an international convention. 
 

DEMOCRATIC YEMEN Original: ARABIC 

Article 42 of draft Protocol I 

My country's delegation regrets the fact that it was not 
present during the discussion and vote on Article 42 and hence 
was unable to vote in favour of that article at that time in 
Committee III, having been held up for some time and,arriving 
too late. Had my delegation been present it would have voted 
in favour of Article 42. In view of the prime importance of 
the article in the work of the Diplomatic Conference on the 
Reaffirmation and Development of International Law, my delegation 
fully supports it and regrets that it was not adopted by 
consensus. 

The article provides a fundamental and important rule of 
Protocol I~ for it extends the humanitarian protection afforded 
to combatants and prisoners of War to the fighters of national 
liberation movements ~truggling~gainst colonialism, racist 
regimes and foreign occupatj.,onfor the sake of self-determination, 
which has become a legal and· ma·ndatory rule according to the 
United Nations Charter and relevant resolutions, as well as the 
recognized principles of international law. 
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My delegation expresses its satisfaction at the outcome of 
the vote, ,which has confirmed inter,national unanimity and 
considers th~t Article 42, as well as Article 1, should not be 
imped~d by ~ny reservations. The reason for,this is that 
without those two articles Protocol.I'would fail to fulfil'its 
primary aim of developing humanitari~m law applicable in armed 
conflicts. 

FRANCE Original: FRENCH 

Articles 43 and 47 of drartProtocol I 

Article 43 

Article 43, which enunciates the basic rule of Section I 
of Part;:IV concerned with the genera,l,protection of the civilian 
population against the effects q,f ,h.o8.:t,ilities, is the first of a 
series ~f articles which, afte~~he~anner of those in Part III 
relating to methods and means of co'mbat, goes, outside the specific 
context of human~tariari law for ,:regulating .the laws of war. 

Although this article was drafted with a humanitarian 
purpo~,e ~n, view, it has direct implications as regards a State's 
organi'za~iori and conduct of defenc,e against an invader. That 
is why the French delegat'ion while not having opposed the 
consensus on the adoption of this article, wishes to make lt 
clear that, ift;here had been a vote, it would have abstained 
therefrom~, ", ' 

Article 4'7 

The first sent,ence of paragraph 2 of Article 47 lays down 
that "attacks shall be strictly limited to military objectiVes". 

The French delegation, as it has already pointed out in the 
case of Article 46, draws attention to the fact that in a good 
many situations of armed conflict it would be very difficult, if 
not impossible, to determine precisely what constitutes a military 
objective, especially in large towns or wooded areas, either' of 
which might harbour indiscriminately enemy military forces and 
groups of civilians more or less closely mixed together. It is 
therefore unable to accept such a prohibition which, owing to its 
categorical terms, is likely to be seriously prejudicial to the 
exercise of the natural right of legitimate defence, and has 
consequently been obliged to abstain from voting. 
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GERMAN DEMOCRATIC REPUBLIC Original: ENGLISH 

Article 46 of draft Protocol I 

The delegation of the German Democratic Republic voted in 
 
favour of Article 46. From the very beginning of our work on 
 
Protocol I the German Democratic Republic supported the 
 
elaboration of a clear and comprehensive provision concerning the 
 
protection of the civilian population. In our view the 
 
reaffirmation and progressive development of rules protecting 
 
civilians in armed conflict is one of the most important tasks 
 
of our Conference - if not the most important one. 
 

Especially the prohibition of indiscriminate attacks or of 
attacks· which employ methods or means of combat which cannot be 
directed at a specific military objective seems to us to be of 
utmost importance. It re-establishes the priority of humanitarian 
principles over the uncontrolled development and barbarous use of 
highly-sophisticated weapons and is a solid basis for mobilizing 
public opinion against imperialist methods and means of warfare 
which from the outset neglect the fundamental rights of the human 
bei~g. 

The delegation of the German Democratic Republic has there
fore worked particularly in favour of paragraph 4, which contains 
a clear prohibition on attacks against the civilian population or 
civilians by way of reprisals. We are convinced that this 
prohibition has the same importance and is of the same absolute 
nature as the proh!bition of reprisals against prisoners of war) 
wounded and sick which are already contained in the Geneva 
Conventions. Therefore we would regard any reservation concerning 
this prohibition as incompatible with the humanitarian object and 
purpose of this Protocol. 

GERMANY, FEDERAL REPUBLIC OF Original: ENGLISH 

Articles 46 and 47 of draft Protocol I 

Article 46 

The Federal Republic of Germany could not cast a positive 
vote on Article 46 of Protocol I because the wording of this 
article lends itself to possible misinterpretations.. We have 
not voted against the article) however~ but were able to abstain) 
for it is our understanding that the definition of indiscriminate 
attacks contained in paragraph 4 of Article 46 is not intended to 
mean that there are means of combat the use of which would 
constitute an indiscriminate attack in all circumstances. Rather, 
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the definition is intended to take account of the fact that 
the legality of the use of means of c,ombat depends upon 
circumstances:. as shown by the exampl-es listed-iriparagraph 5. 
Consequently the definition~oes not prohibit as indiscriminate 
any,specificweapon. Moreover, the reference in paragraph 5 (b) 
to military advantage anticipated from an attack is intended to
refer to the advantage anticipated from the attack considered as 

'a whole and not only from'isolated or particular parts of that 
attack. 

It is also the understanding of the Federal Republic of 
 
Germany that Article 46~ paragraph 6 applies insofar as 

according to the preceding paragraphs - the civilian population 
 
as well as individual civilians enjoy protection against military 
 
operations. 
 

Article 47 

The Federal Republic of Germany has been able to vote in 
 
favour of Article 47 of Protocol I because it is our understanding 
 
that a specific area of land may be a military objective if~ 
 

because of its location or other reasons specified in Article 47, 
 
its total or partial destruction~ capture or neutralization, in 
 
the circumstances ruling at the time, offers a definite military 
 
advantage. ' 
 

The first sentence of Article 47~ paragraph 2 is a restatement 
 
of the basic rule contained in Article 43~ namely that the Parties 
 
to a conflict shall direct their operations only against military' 
 
obj ectives.It does not deal vlith the question of collateral 
 
damage caused by attacks directed against military objectives. 
 

INDIA Original: ENGLISH 

A~ticle i430t draft Protocol I 

The Indian del~gation has joined ,the consensus wIth the clear 
understanding that this article will apply within the capability 
and practical possibility of each party to the conflict. As the 
capability of the parties to distinguish will depend upon the 
means and methods available to each party generally or at a 
particular moment, this article does not require a party to do 
something which is not within its means or its capability. 
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ISRAEL Original: ENGLISH 

Article 42 bis of draft Protocol I 

With regard to Article 42 bis of the draft Additional 
 
Protocol J~ the delegation of Israel wishes to declare that 
 
the obligation to determine the status of the person in question 
 
by a tribunal arises only in cases where' an objective doubt 
 
exists~ and if it is evident that the person is not entitled 
 
to prisoner-of-war status~ the presumption is invalidated 
 
ab initio. 
 

MADAGASCAR Original: FRENCH 

Article 42 of draft Protocol I 

The Democratic Republic of Madagascar is the heir to a 
 
past marked by a series of liberation movements, before the 
 
term had been coined, in which prisoners of war were simply 
 
equated with criminals. 
 

Today, Article 42 has been adopted by our Conference by 
 
a very large majority~ and my delegation cannot but express 
 
its pleasure. 
 

It is pleased not so much because it was the co-sponsor 
of an amendment the spirit of which is to a large extent 
reflected in this article~b.1:1t rather and essentially because 
the amendment was also sponsored by SWAPO. The article adopted 
thus took some account of the views of an organization 
representing a people oppressed because of their colour~ their 
race - a people's organization to which this matter is of direct 
practical concern. 

Article 42~ in its present wording~ corrects, in regard to 
the treatment of combatants and prisoners of war~ an imbalance due 
primarily to structural and financial factors, which leads on 
the field of battle to an unequal balance of forces. 

My delegation considers that the adoption of Article 42 
renders the scope of humanitarian law more universal by covering 
peoples who~ in conformity with the principles of the United 
Nations~ are engaged~ willy-nilly, in a struggle for freedom~ 
a struggle forced on them by the moral~ social and economic 
aggression of the adverse Party~ a struggle in line with the 
one waged in the Second World War by many peoples of the world~ 
together with the then colonial peoples~ against a system whose 
philosophy was partly based on the alleged superiority of a 
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certain. race, and thus on racial discrimination. It would be 
selfish and criminal for today's world, freed from the menace 
of Hitler, to shelter behind legalistic consideratiotis, closing. 
its eyes to the legitimate struggle of those seeking to free 
their countries from apartheid and racism. 

Hence, any. reservations to Article 1(4) and Article 42, 
especially in. regard to humanitar:i,an protection of combatants 
belonging to.internationallYr:ecognized liberation movements, 
would 'be tanta~ount to encouraging slavery and racism - and wO'ul'd 
thus run counter to the Constitution of Madagascar and totll~:. 
principles of the United Nations Charter. As such it would be 
unacceptable to ~.1adagascar. 

'Any s'uch reservation would be all the more unacceptable 
in that it would be contrary to one of the obj ectives of.ollr. 
Conference, and thus of the present Protocol, namelY', the 
"development of human.i,tarian lawll. 

My delegation would not wish to conclude without paying 
tribute ·to all the goodwill which led to the present compromise 
formula and thanking those delegations which voted for it. 
My delegat:i,on hopes that those who abstained may reconsider their 
position later on. 

MAURITANIA Original: FRENCH 

Articles 42 and 42 quater of draft Protocol I 

Article 42 

By voting in favour of Article 42 on combatant·s and 
prisoners of war, my delegation has merely given effect to a 
constant feature of its foreign policy~ namely, its support 
for the just struggle of peoples that are still colonized 
and oppressed.' . 

My country's support for just causes was reaffirmed four 
years ago, in this very room, on the occasion of the opening of 
the Diplomatic Conference by His Excellency Mokhtar ould Daddah, 
President of the Islamic Republic of j\~auritania. Indeed~ our 
support for the struggle of liberation movements recognized by 
the regional organizations, as defined in rule 58 of the rules 
of procedure of this Conference, has never failed. My delegation, 
therefore, hails the positive vote on Article 42 as a great 
victory. 
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This vote is, in point of fact, in line with the appeal 
made in 1974, in this very forum, by His Excellency the President 
of the Islamic Republic of Mauritania in his historic speech, 
from which I quote: 

"The time had indeed come when the lives of man in the third 
world should count for something and when there might be 
established hot perhaps hypothetical equality among men - an 
equality that is apparently hypothetical even in the face of 
death - but at least the recognition of certain elementary 
values and certain elementary rights which fall short of the 
Universal Deciaration of Human Rights. 

"I say advisedly values and rights which fall short of the 
 
principles of the Universal Declaration of Human Rights, since 
 
if these principles were everywhere recognized arid everywhere 
 
respected, many of the situations which it is your task to 
 
consider might not have occurred." 
 

Lastly, it gives my delegation great satisfaction to have 
taken part in the preparation and adoption of Article 42. 
Although still incomplete, this article nevertheless affords 
protection to all members of the armed forces of a.Party to a 
conflict, as defined in Article 41, which for us includes, of 
course) combatants recognized by the regional organization, in 
accordance with rule 58 of the rules of procedure, who are 
fighting against colonial domination and foreign occupation 
and against racist regimes. 

Article 42 quater 

Although the delegation of the Islamic Republic of 
Mauritania joined in the consensus when a vote was taken in 
the plenary meeting on Article 42 quater entitled "Mercenaries", 
it wishes to express the greatest reservation with regard to 
the definition, motivation arid scope set forth in the provisions 
of Article 42 quater, paragraph 2, sub-paragraphs (~), (£) and 
(£) of Protocol I. 

In fact, the mercenary ~f today is no longer motivated 
solely by the desire for private gain, but tends more and more 
to become a tool in the service of certain individuals and of 
a category of States working for the realization of certain 
unavowed political andpowe~ objectives, in total disregard of 
all human rights and the sovereignty of States. 
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No one nowadays has any doubt that the use of mercenaries 
constitutes a deeply pernicious practice which is against the 
interests of peace~ freedom and the sovereignty of States. 

That being so~ the delegation of the Islamic Republic of 
Mauritania considers that the definition and motivations of 
the mercenary as specified in Article 42 quater, paragraph 2~ 
are incomplete in so far as their range does not cover all 
categories of mercenaries. 

The Mauritanian delegation also thinks that Article 42 quater 
should have a more realistic scope in view of the true nature of 
the practice of mercenaries 3 which is an alarming and repugnant 
instrument for the violation of the independence and unity of 
sovereign and peace-loving States. 

MEXICO Original: SPANISH 

Articles42 quater~ 46 and 47 of draft Protocol I 

Article 42 quater 

It is the understanding of the delegation of Mexico that the 
guarantees contained in Article 65 are implicitly applicable to the 
persons dealt with in Article 42 quater. 

Articles 46 and 47 

The Mexican delegation voted for Articles 46 and 47 of 
Protocol I because they reflect Mexico's clear wish that rules 
should be laid down for the protection of the civilian population 
from unnecessary suffering. 

During the work of this Conference 3 in which Mexico has 
channelled its efforts towards strengthening the rules and 
regulations designed to protect the civilian population in the 
event of an armed conflict, we have noted with the utmost regret 
that the major military Powers have concentrated their activities 
on the development of rules designed to protect prisoners of war 
and the wounded and sick in the field, but not to protect the 
civilian population. Mexico, on the contrary, has maintained 
that the protection of th~ civilian population and civilian 
objects must be universally recognized, even at the cost of 
restricting the use of means and methods of warfare, the effects 
of which cannot be confined to specific military targets. 
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The Mexican delegation believes that Articles 46 and 47 are 
 
essential because they represent a development of international 
 
humanitarian law. It is therefore of the view that the articles 
 
cPncerned cannot be the subject of any reservations whatsoever 
 
since these would be inconsistent with the aim and purpose of 
 
Protocol I and undermine its basis. 
 

MOZAr.'IBIQuE Original: FRENCH 

Article 42 quater of draft Protocol I 

The delegation of the People's Republic of Mozambique 
 
welcomes the fact that this article on mercenaries has been 
 
adopted by consensus. 
 

We joined in the consensus despite the weakness of the text 
 
of Article 42quater~ in that no mention is made of the countries 
 
and organizations that give cover to the system of mercenaries in 
 
the. sense of paragraph 2 of Article 42 quater. 
 

Since this article is not strong enough to discourage this 
 
activity~ we should like to see an international conference 
 
convened to study and conclude a convention on the prevention 
 
and elimination of the system of mercenaries. 
 

To kill for money a people struggling for its complete 
independence~ a people fighting to put an end to racial~ colonial 
and neo-colonial domination is~ indeed~ the most odious crime 
known to mankind. 

The trial of mercenaries in Angola in 1976 shed new light 
on the scope and the criminal nature of the system of mercenaries~ 
hitherto considered a noble profession by those who procure them. 
We congratulate our brothers in the People's Republic of Angola 
for having drawn attention to the fact that the person committing 
the crime is not the only criminal; there are also those who 
recruit 3 train and provide facilities for the mercenary system. 

Some countries~ fierce defenders of humanitarian law~ 
violate their own legislation~ which prohibits the recruitment 
of mercenaries. The mercenaries in Angola are known to have 
been recruited through public advertisement, even making use of 
television. There are also, in some countries~ private 
agencies for the recruitment of mercenaries. We keenly regret 
that, in this article~ those States and organizations are not 
condemned and held responsible for their action. 
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We are aware~ however~ that this is a compromise text and 
 
we take this opportunity to congratulate our colleague from 
 
Nigeria on having submitted a text which has obtained a consensus. 
 

NETHERLANDS Original: ENGLISH 

Articles 42 quater, 46, 47, 47 bis and 50 
of draft Protocol I 

Article 42 quater 

The Netherlands delegation has shared the consensus on 
Article 42 quater notwithstanding certain misgivings about this 
article. 

Our delegation is convinced of the necessity of action being 
 
taken against the pe~sistentactivity of mercenaries. 
 

When considering this phenomenon it appears to us impera·tive 
to attack the problem at its roots, i. e. the practice of 
recruitment .of mercenaries. Those morally most appalling 
practices should be impeded by effective legal measures, wherever 
they occur, and t,heir authors prosecuted. 

The present article seeks to tackle the problem not at its 
roots but at the stage where the mercenary is already in his 
fi€lJ,d of operation, where it will be found extremely difficult 
t6iake effective action against him. 

My delegation supports these efforts. We are somewhat 
worried by the fact that in the list of criteria contained in 
this article, the motivation of a person has been brought into 
play. We should like to reite.rate our position that the 
application of humanitarian law and the. granting of humanitarian 
treatment should not be made dependent on some one's motivation 
for taking part in the armed conflict. Moreover the element of 
motivation will be difficult to establish and could give rise to 
more than one interpretation. 

Furthermore, the Netherlands delegation reiterates the 
applicability to a mercenary of the fundamental guarantees 
embodied in Articles 42 bis and 65 of Protocol I, which has 
been recognized by the Rapporteur of Committee III in his 
report of the same Committee that was adopted by consensus. 
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At this moment I would like to express my appreciation for 
the efforts of Ambassador Clark of Nigeria in finding a 
compromise solution. We have noted with satisfaction that 
Ambassador Clark in his declarations explicitly recognized 
the applicability of all fundamental rights to mercenaries, 
including those enshrined in Articles 42 bis and 65 of 
Protocol I. We still regret, however, the absence of a 
specific reference to the fundamental guarantees mentioned 
among the provisions of the article itself. 

Articles 46 and 50 

It is the interpretation of the Netherlands delegation 
that the references in Articles 46 and 50 to military advantage 
anticipated from an attack are intended to refer to the 
advantage anticipated from the attack considered as a whole and 
not only from isolated or particular phases of that attack. 

Artiele:-.-47 

With regard to Article 47, the Netherlands delegation 
interprets this article to mean that a specific area of land 
ma~Cbe a military obj ective if, because of its location or 
other reasons specified in Article 47, its total or partial 
destruction, capture or neutralization~ in the circumstances 
ruling at the time, offers a definite military advantage. 

Furthermore, it is the view of the Netherlands delegation 
that the first sentence of Article 47, paragraph 2, prohibits only 
such attacks as maybe directed against non-military objectives 
and consequently does not deal with the question of collateral 
damage caused by attacks directed against military objectives. 

Article 47 bis 

Article 47 bis established a special protection for a 
limited class of objects which, because of their recognized 
importance, constitute -a part of the cultural heritage of 
mankind~ It is our uriderstanding that the fllegal use of 
theSe historical obj ect:s for military purposes will cause them 
to lose effedtive protection as a result of attacks directed 
against such military uses. 
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OMAN Original: ENGLISH 

Article 42 of draft Protocol I 

The delegation of Oman voted in favour of Article 42 of 
draft additional Protocol I and welcomes its adoption by the 
plenary of this Conference by an overwhelming majority. . This 
article as a whole represents a remarkable development in inter
national law~ in so far as it confers legitimate rights on 
guerrilla fighters who are engaged in the liberation of their 
national homeland from colonial rule and alien occupation or 
racist regimes. Morally and politicallYj these liberation
movement fighters well deserve the status conferred on them 
by this article. 

The delegation of Oman has voted in favour on the clear 
understanding that the personal field of application of this 
article is in respect of those liberation or resistance movements 
which have been formally recognized by intergovernmental inter-... 
national organizations. 

ROMANIA Original: FRENCH 

Article 46 of draft Protocol I 

My delegation voted in favour of Article 46 concerning the 
protection of the civilian population, and would like to avail 
itself of this opportunity to express its satisfaction at the 
inclusion of such an article in Protocol I Additional to the 
Geneva Conventions of 12 August 1949, and relating to the 
protection of victims of international armed conflicts. 

Romania has always attached special importance to the need 
to improve the protection of the civilian population through the 
application of specific rules of international law, since, in my 
delegation's view, that is one of the fundamental aims of this 
Diplomatic Conference. We see this Conference as called upon to 
modify and harmonize the rules of humanitarian law applicable in 
armed conflicts in line with the far-reaching changes which have 
occurred in the world, particularly since the Second World War. 
And, unfortunately, both the Second World Har and the armed 
conflicts which have succeeded it have shown that the civilian 
population fall victim to the horrors of war to the same extent 
as the combatants proper. 
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That is why we consider that humanitarian law must develop 
 
in the context of present-day international law~ which prohibits 
 
the threat or use of force~ and likewise prohibits aggression. 
 

On the other hand, since the,Charter of the United Nations 
affirms the right of individual or. collective self-defence in 
the event of armed attack~ it is accordingly obvious that~ when 
confronted with an incident of exceptional seriousness such as 
aggression directed against a foreign territory or its occupation, 
international law cannot restrict the legitimate right of a victim 
of aggression to defend himself. 

It is in that sense that the delegation of Romania interprets 
the provisions of Article 46 of Additional Protocol I. For that 
reason, it would once again stress the need to draw a very clear 
distinction between the aggressor and the victim of aggression. 
It is our conviction that it is always necessary to ensure the 
protection of the victim in the exercise of his right of self
defence on his own territory. 

SENEGAL Original: FRENCH 

Article 42 quatei of draft Protocol I 

The delegation of Senegal welcomes the consensus achieved on 
Article 42 quater, and takes this opportunity to pay a warm 
tribute to the delegation of our sister Republic of Nigeria for 
its well-judged proposal and for the praiseworthy efforts it has 
made to submit a text acceptable to the Conference as a whole. 
This ArticJe 42 quater is most timely and constitutes the first 
link in a long chain that should result in the complete 
eradication of this scourge of mercenary activity. All Africa 
welcomes it today. 

However, the delegation of Senegal is convinced that there 
is still a long way to go. We have indeed succeeded in defining 
the notion of the mercenary, and we have agreed on not granting 
the status of combatant or prisoner of war to these mercenaries. 
But Senegal would have preferred a stronger text that would have 
obliged States to forbid the recruitment, training or assembling 
of mercenaries in their territory. We should also have liked 
States to establish a body of legislation and regulations to 
discourage or prevent this practice of mercenary activity which 
the international community has so rightly condemned. 
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In view of these omissions from the present text Senegal 
continues to attach particular importance to the draft of a 
regional convention oil the question of mercenaries now under 
consideration by the Organization of African Unity. This 
draft will ~ we" hope ~ have the advantage of being more 
comprehensive and'thus fully meet the wishes of the peoples 
of the African continent, which has suffered most from this 
scourge and continues to suffer from it. 

The delegation of Senegal believes, therefore, that the 
work done at this Conference is a basis and, at the 'same time, 
an encouragement for the African regional convention. 

We therefore wish once again ,to express our sincere 
appreciation to Nigeria and to appeal to all the delegations 
present to continue the work begun here, and thus ensure that 
a worldwide convention on mercenary activities will soon 
emerge. 

SWEDEN Original: ENGLISH 

Articles 42 quater and 46 of draft Protocol I 

Article 42 quater 

We welcome the new article on mercenaries. However, the 
text may give rise to some doubts as to the protection that 
should be afforded to mercenaries. Already during the debate 
in Committee III, Sweden mentioned that the text should,be 
complemented with a sentence stating that mercenaries are 
entitled to the .protection laid down in Article 65 in 
Protocol I. We want to mention this once again in order to 
clarify our opinion concerning this important humanitarian 
aspect. 

Article 46 

Article 46 might be considered as one of fundamental value 
for the whole Protocol. This article was elaborated during 
long negotiations in 1975 and was adopted in the same year by 
consensus in Committee III. 
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Article 46 provides new rules of fundamental importance 
 
for the protection of the civilian population and civilians 
 
against the effects of attacks. Paragraph 4 contains a 
 
definition of indiscriminate attacks and. paragraph 5 contains 
 
a definition of indiscriminate area bombardment. This 
 
paragrap~ also contains provisions concerning incidental 
 
losses when point targets are being attacked. These 
 
paragraphs introduce new elements in international humanitarian 
 
law. 
 

The prov1s10n stated in paragraph 6 containing a clear 
 
prohibition of reprisals is in our opinion of very great 
 
importance from a humanitarian point of view. The rules 
 
laid down in Articles 46 to 50 are to be considered as a 
 
"package." including important and clearly expressed rules~ 
 

where humanitarian considerations are balanced in a very good 
 
way against military· requirements. 
 

Compared with the Hague Regulations we consider the 
 
adoption of Article 46 as an important step forward. 
 

SOCIALIST PEOPLE'S LIBYAN 
ARAB JAMAHIRIYA Original: ARABIC 

Article 42 quater of draft Protocol I 

I am starting this intervention~ i'1r. Chairman~ by extending 
the congratulations of the Socialist People's Libyan Arab 
Jamahiriya delegation to the distinguished delegations for 
having reached a consensus and adopted Article 42 quater 
concerning mercenaries. 

The fact of agreeing on a text which prevents mercenaries 
from enjoying the status of prisoner of war can be construed as 
an explicit recognition and a real consciousness of the dangerous 
violations carried out by mercenaries against human rights and 
the right of self-determination. The historical experience of 
several peoples bears witness to the fact that mercenaries 
violate all international laws concerning human rights. The 
nearest example that could be given of such a state of thirigs 
is provided by Africa~ which could be considered as the first 
continent that has suffered~ and is still suffering~ from the 
harmful effects of the phenomena of mercenary activity. 
African peoples in particular~ and peace and justice-loving 
peoples in general, today pay tribute and express their 
appreciation and gratitude for this momentous historical event 
and for the noble aim that has been achieved during our 
Conference. They fully believe that international peace and 
security can never be achieved in our world unless peace and 
security prevail in Africa. 
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The problem of mercenaries has been of considerable 
concern to the international community for several years now. 
In his report, the Secretary-General of the United Nations, 
referring to the third session of this Conference, mentioned 
the subject of mercenaries. At that time all the delegations 
representing peace and justice-loving peoples manifested their 
complete satisfaction and expressed the hope that our Conference 

, would reach agreement on a text that prevents mercenaries from 
enjoying the status of prisoners of war. This is intended to 
restrict the activities of mercenaries, and we have succeed~d 
in achieving that result. 

My delegation had hoped that this text would include 
 
another paragraph that would carry an appeal to those States 
 
which permit the activities of certain establishments that 
 
help 'in mobilizing mercenaries, and send them to areas of 
 
conflict for the purpose of silencing all voices calling for 
 
freedom. Such a paragraph would also include a provision to 
 
the effect that those States should, in their internal' 
 
legislations, prohibit the mobilizat'ion of,their nationals in 
 
the ranks of mercenaries. However, and whatever the extent of 
 
this text, my delegation supports it and can only express its 
 
thanks and gratitude to the rep'resentative of Nigeria who has 
 
exerted considerable efforts to prepare this draft, which has 
 
been adopted by consensus. 
 

UKRAINIAN SOVIET SOCIALIST 
REPUBLIC Original: RUSSIAN 

Articles 43 ahd 46 of draft Protocol I 

Article 43 

Our delegation wishes to state that it supported the 
 
consensus on Article 43, ~ince the latter affirms and develops 
 
a basic principle of international humanitarian law, that of 
 
the general protection of the civilian'population from the 
 
consequences of military operations. This is one of the main 
 
principles of present-day international law: military 
 
operations are to be conducted only against armed forces and 
 
military' objectives~ not against the peaceful civilian 
 
population. 
 

It is generally recognized that States must not destroy 
 
unprotected peaceful civilian objects~ that is, inhabited 
 
localities which do not constitute military objectives. 
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Article 43, in definite terms and with legal clarity, prohibits 
attacks on the civilian population and civilian objects, by 
laying down that Parties to tr~ conflict shall at all times 
distinguish between the civilian-:9opulation and combatants, and 
between civilian objects and militarydbjectives, and accordingly 
shall direct their operations only against milita~yobjectives. 

A new element in this article is the obligation imposed on 
Parties to the conflict to distinguish on all occasions between 
the civilian population and combatants in order to ens.ure respect 
for and protection of the civilian population and civilian 
objects. Thus, the Parties to the conflict must refrain from 
attacking the civilian population as such, and also from using 
the civilian population as a screen for military objectives. 

In this way, Article 43 gives wider protection to the 
civilian population in wartime than do the Geneva Conventions 
of 1949, and constitutes a majo~ step forward in the development 
of international humanitarian law. 

Article 46 

Article 46 of draft Additional Protocol I, together with 
the other articles in the Section IiGeneral Protection against 
effects of hostilities" sets out in concrete form the 
principles enshrined in Article 43; _the civilian population 
shall enjoy protection against dangers arising from military 
operations, while military operations must be conducted solely 
against armed forces and military objectives, not against the 
civilian population. . 

In common with the previous articles of this Section, 
Article 46 widens the scope of protection for the civilian 
population and individual civilians, who under no circumstances 
shall be the object of attack. In particular,paragraph 2 
explicitly prohibits acts or threats of violence the primary 
purpose of which is to spread terror among the civilian 
population; this is in line with the generally recognized rules 
of international law, which lay dmm that Parties to the conflict 
shall not make the civilian population an object of attack. 
Paragraph 6 prohibits attacks against the civilian population 
or civilians by way of reprisals. This is a major improvement 
on Article 33 of the fourth Geneva Convention of 1949. This 
prohibition o~ reprisals covers not merely individual civilians, 
but also the entire civilian population as defined in Article 45 
of Protocol I. 
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Paragraphs 4 and 5 also widen the scope of~ and give 
concr.etef:o.rmto, another generally recognized principle of 
humartit-arian law i prohibition of indiscriminate attacks, that 
is, attacks directed against military objectives, civilians or 
civilian objects without discrimination. Here too, for the 
first time in international humanitarian law i a reasonably 
accurate and comprehensive list is given of types of 

. indiscriminate attacks~ corresponding on the whole to present
day requ~rements for improved protection of the civilian 
population and civilian objects against the effects of 
hostilities. 

Also important is the reaffirmation in paragraph 7 of the 
 
principle of prohibition of the use of the civilian population 
 
and individual civilians to shield military objectives from 
 
attacks or to shield military operations. 
 

The principle prohibiting the use of the civilian population 
 
to shield military objectives is set out in Article 28 of the 
 
fourth Geneva Convention. But Article 46 develops this 
 
princip~~, extending it to all typSs of military operations and 
 
specifying that this prohibition pertains to the entire civilian 
 
population. 
 

Thus, in our, delegation's view, the article corresponds to 
 
the stated objectives of Protocol I, and its adoption will 
 
certainly contribute greatly to the strengthening, in 
 
international humanitarian law, of protection for the civilian 
 
population against the effects of hostilities. 
 

In view of these considerations, the delegation of the 
 
Ukrainian Soviet Socialist Republic voted in favour of Article 46. 
 

UNION OF SOVIET SOCIALIST 
REPUBLICS Original: RUSSIAN 

Article 42 quater of draft Protocol I 

. Tbe Soviet delegation expresses its deep satisfaction on 
the occasion of the adoption by consensus of the article on 
mercenaries. This article is one of the more important 
articles. of Protocol I, and is of great significance both 
politically and in the context of international law. In 
adopting this article our Conference has taken a big step 
towards rooting out the shameful phenomenon of foreign 
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mercenaries~ thereby making a significant contribution to the 
 
nations' struggle finally to put an end to the colonial system~ 
 

racism and racial oppression. 
 

Faithful to its consistently-held principles and policy of 
 
supporting the legitimate struggle of the peoples for their 
 
national liberation~ the Soviet Union from its inception and 
 
thereafter throughout the next sixty years has supported and 
 
will continue to support every effort aimed at helping nations 
 
~p put a speedier end to colonialism~ racism, apartheid and 
 
other forms of oppression, and to strengthen their national 
 
l:ndependence. Our delegation has spoken out and does speak 
 
out for that in all international forums~ including the present 
 
Conference, at which from the very outset it has actively 
 
supported the idea of including in Protocol I a separate article 
 
on mercenaries. 
 

The article adopted on this subject makes a substantial 
contribution to international humanitarian law. The principle 
it inco:r:'poratE!s, that a mercenary does not have the right to 
be a combataqt or a prisoner of war~ is entirely. in accordance 
with the spirit and meaning of a series of import.ant resolutions 
of the United Nations General Assembly on, tb;Lssubj ect -. 
resolutions reflecting the opinion of the· wide,r international 
community, by which the use of mercen!'lries has long been 
severely ·condemned. In its resolutions, the General Assembly 
stated unequivocably that the use of mercenaries against national. 
liberation and independ~nce movements is conside,red to be a 
criminal act,and thatt6e mercenaries themselves $hould be 
treated as criminaLf:loutsid,e:the law. It should also be noted 
that the definition of aggression adopted by the United Nations 
General Assembly in i974 (General Assembly resolution 3314 
(XXIX)~ Annex), included the use of mercenaries among the means 
of aggression~ and condemned it. 

The article adopted on mercenaries is the result of 
prolonged work by Committee III, and it represents a compromise. 
It would of course have been more nearly perfect if it had 
included such elements as the establishment of the liability of 
States which permit or encourage the recruitment, training or 
use of mercenaries. We understand, however, that the article 
as worded represents the best compromise that could be achieved 
at the present time, and we accordingly endorsed it. 
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Despite certain imperfections, however~ the article as 
adopted, containing as it does a definition of mercenaries~ and 
rules depriving them of the status of combatants or prisoners of 
war~ will sound a serious warning to all those who, for narrow, 
selfish reasons of personal advantage, might wish to enter upon 
the criminal path of becoming mercenaries~ and who are prepared, 
for money or other personal advantages, to kill no matter who, 
no matter where and no matter how many. We hope that this 
article, as also the whole Protocol, will provide an incentive to 
Governments to adopt domestic legislation prohibiting the criminal 
as well as anti-humanitarian institution of the Use of mercenaries. 

UNITED STATES OF AMERICA Original: ENGLISH 

Article 47 of draft Protocol I 

Article 47 is a sign;i.ficant and important development in 
;he humanitarian law appl,icable in armed conflict. The 
iistinction between civilian objects and military objectives 
~ill be made easier to identify and recognize. In that regard 
Lt is the understanding of the United States that a specific area 
)f land may be a military objective if, because of its location 
,)r other reasons specified in Article 47, its total or partial 
iestruction, capture or neutralization~ in the circumstances 
':,uling' at the time~ offers a definite military advantage. 

The first sentence of Article 47 paragraph 2 prohibits only 
such attacks as may be directed against non-military objectives. 
It does not deal with the question of collateral damage caused 
by attacks directed against military objectives. 
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SUMMARY RECORD OF THE FORTY-SECOND ,PLENARY MEETING 

held on Friday., 27 May 1977, at 11.10 a.m. 

President: Mr. Pierre GRABER Federal Councillo~, 
Head of the Federal 
Political Department of 
the Swiss Confederation 

ADOPTION OF THE ARTICLES o? DRAFT PROTOCOL I (CDDH/401) (continued) 

Part IV, Section' I 

1. Mr. .. BLOEMBE'R,G;EN (Netherlands) said that the Netherlands 
delegation wished to emphasize that when any of the articles 
contained in.section I of Part IV of Protocol I were interpreted 
it should be borne in mind that commanders and others responsible 
for planning, deciding upon or executing attacks necessarily 
had to reach, d~~isions on the basis of their assessment of. the 
information from all sources which was available tP them at the 
relevant time. That would pe qppropriate for the entire Section 
including Articles 45 and 4'7 . 

Article 47 bis - Protection o.f culturaJ, objects (concluded) 

Sub::"paragraph (a) (CDDHI412 /f\ev. 3) . 

2. The PRESIDENT invited the.Cpnference to continue its 
c'onsideration of sub-parap;raph (~)of Article 47 bis. The 
Conference now had before it new versions in French and in English 
which took 'account of the cornrr,ents ~ n;ade at the forty·d·irs't 
meeting (CDDH/412/Rev.2.and CDDHI412(Rev.3). If there was no 
obj ection, he would take it that.: s.ub~.pa:r-agraph (a) of 
Article 47bis, as amendE!d. was adopted by consensus . 

.,.. -
Sub-paragraph (a) of Article, 47 bi.s.was adopted by consensus. 

Sub-paragraph (b) 

·3.· -The PRESIDENT exp-lain-ed--that in the new version of sub
paragraph (b) the words "historic monuments tl had been repl~ced 
by the Word-Jlobjeets". 

4. Mr. ABDINE (Syrian Arab Republic) did not conside~ that 
amendment appropriate. In law, the term "objects" referred to 
both movable and immovable objects; but. toe former.were a).ready 
provided for under the article on pillag~~ : Iti Arti~1~'47 ~is,. 
which was solely concerned with immovable bbjects" it woulcr-
be better to say lihistoric monumentsl!. 
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5. Mr. EUSTATHIADES (Greece) suggested tfi~t the words "and 
 
places" be inserted after the word "objects" so as to make it 
 
quite clear that sub-paragraph (b) referred also to places of 
 
worship. 


6. Mr. de BREUCKER (Belgium) thought that the word "objects" 
 
was perfectly suitable. For the sake of greater clarity, it 
 
might be further defined as follows: Uobjects referred to in 
 
sub-paragraph (~)". 
 

7. Mr. ALDRICH (United States of America) pointed out that as 
used in the articles of the Protocol,the term "objects" included 
places. In paragraph 3 of Article 47 on the general protection 
of civilian objects, it was in fact stated that" ... an object 
which is .normally dedicated to civilian purposes, such as a place 
of worship, a house or other dwelling ora school, it shall be 
presumed " . 

8. Mr. SHELDOV (Byelorussian Soviet Socialist Republic) pointed 
out a discrepancy between the Russian ver~i6n and the others: 
the term "obj ects" was rendered as tlkulturnye tsennosti" (cultural 
assets). 

9. Mr. ABDINE (Syrian Arab Republic) said that he would join 
in the consensu~ but that he still regarded the use of the word 
"objects" in sub-paragraph (b) as not very judicious. It might 
very well include history books condemning another country 
during a conflict ..' He would pr€fer the term "historic. monuments" . 

10. Mr. WILHELM (Legal Adviser), referring t_o the comment 
made by the: representative of the Byelorussian Soviet Socialist 
Republic, confirmed that the Russian version of sub-paragraph (b) 
did not correspond to the'other versions and said that it could
easily be brought into line with them by the Drafting Committee. 

11. ·The PRESIDENT said that, if there were no objectiont-he 
woUld' consider that sub-paragraph (~) was adopted by consem3US. 

Sub-paragraph (b) of Article 47 bis was adopted by consensus. 

Article 47 bis as a whole, as amended, was adopted by 
consensus. * 

Explanations of vote 

12. Mr. de BREUCKBR (Belgium) was of the opinion that 
Article 47 bis~ like Borne others, reflected the adaptation of the 
laws of war to mankind, in accordance with civilization's ever
increasing scope and with universal demands. It was certainly 

* 	 Article 53 eYltitled "Protection of Cultural Objects and of 
Places of Worship" in the final version of Protocol I. 
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in that sense that the words "spiritual and cultural heritage" 
used in the article should be understood. Each ot those two 
adjectives must be given their full value. The first required 
armed forces to show special respect for the places of worship 
that bore such.strikin~ witness to the faiths that inspJred 
them, places· of worship so intimately associate.d wii;..hthg.se 
faiths that, more than all the other religious buildings· already 
protected under Article 47~ they seemed to be their true 
embodiment on earth. The second, joined to the word "heritage", 
referred to the previous legacy on which mankind had, over the 
centuries $ left the seal of its labours, its struggles, its 
artistic fe·elings. How could the monuments of cities such a,s 
Damascus, Avignon, Florence or Bruges,to mention only a few, 
be anything other than a heritage common to all mankind to be 
protected from war! Throughout the discussions, his delegation 
had made no secret of its fears that the article might derogate 
from the Convention for the Protection of Cultural Property in 
the Evel1t ()f Arme<;1, Confl:i."ct ~ signe·dat The Hague. i l1 1954. But 
in the end the text, a~ it now stood, did not justify those 
fears. It was nevertheless true that that Convention must remain 
the basic instrument onth~subject and ought to be put into 
practice everywhere. His delegation understood that a resolution 
was to be submitted to that effect and would join in sponsoring 
it. 

13. Mr. FREELAND (United Kingdom) said that his delegation would 
make its comments in writing. 

14. Mr. EUSTATHIADES (Greece) drew attention to the steps taken 
. ·by his coUntry I s delegation for the protection· of places of 
worship, works· of art, historic rnonumEmts and the whole ot 
mankind's common heritage both at the second Peace Conference 
at The Hague in 1907 and at the 1954 Conference~ particularly 
with regard to the question of reprisals, which had been 
successfully solved by the present article. His delegation had 
also been the initiator of that clause at the first session of 
the Diplomatic Conference. It was glad, therefore, that a 
consensus had been achieved on Article 47 bis. 

15. Mr. MARRIOTT (Canada) and ~1r. ALDRICH (United States of 
 
America) said that their delegations would submit their comments 
 
in writing. 
 

16. Mr. BLOEMBERGEN (Netherlands) stressed that Article 47 bis 
provided special protection for a limited category of object-s
which by virtue of their generally recognized importance 
constituted part of the cultur~l or spiritual heritage of mankind. 



CDDH/SR.42 - 208 

17. As he understood it, the illegitimate use of those historical 
objects for ~ilitary purposes would deprive them of the protection 
afforded by Article 47 bis. 

18. Mr. IPSEN (Fedel"al Republic of Germany), Mr. NAHLIK (Poland) 
and Mr. DI BERNARDO (Italy) said that their delegations would 
submit comments in writing. 

Article 44 -SGoP~ of application (concluded) 

19. The PRESIDENT reminded participants that a.t the forty-first 
meeting the Conference had been unable to take a de.cision on 
Article 411 because the final text had not yet been circulated. 
That text was now before the plenary. 

.Article44 was adopted by consenSus . * 

Article 48., ~ Protection of objects indispe.nsable to the survival 
of the ~~vilianpopulation 

Article 48 was adopted by consen§us. ** 

Article 48 bis - Protection of the natural environment 

20. Mr. DI BERNARDO (Italy) said that his delegation would be 
g~ad to join in a consensus Dn the adoption of Article 48 bis. 
The article marked a big step forward in, the protection ore the 
natural environment in the event of international armed conflict. 

21. In view of the specific aims and the scope of applicatiori of 
AdditionaL Protocol I~ he thought t,Day the ad,;ectives "widespreadYl, 
"long-term\,' and "severe n quallfyinp;' "damage H should be inter
preted in accordance with the general feeling during the 
discussion on the article in Committee III and with the conclu
sions of that discussion as recorded in the CommitteeisrepDrt 
at'the third session of the Conference (CDDH/204/Rev.1). He 
wished to emphasize that 'the interpretation of those adjectives, 
should in no circumstances be based on other legal instruments 
dealing with questions relatinp; to the protection of the 
environment but having different aims and a different scope of 
application.
:; .': ,",,'r:· 

22. Mr. DIXIT (India) and Mr. AJAYI (Nigeria) drew attention 
to an error in the English text of the article: in the first 
lines the word Ifcase" should. read "care". 

23 .. Mr~ EL HASpEEN EL HASSAN (Sudan) pointed out minor errors 
in the Arabic t~xt. 

* Article 49 entitled "Definition of attacks and scone of 
application in the final version of Protocol I. 

** A~ficle 54 in the final version of Protocol I. 
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24. Hr. SHELDOV (Byelorussian Soviet Socialist Republic) said 
that his delegation would transmit its comments to the Secretariat 
in writing. 

25. Mr. GONZALEZ-RUBIO (Mexico) said that the participation of 
his delegation in the consensus on Article 48 bis should not be 
interpreted as modifying in any way whatsoever the position of his 
Government regarding the Convention on the Prohibition of Military 
or Any Other Hostile Use of Environmental Modification Techniques~ 
in which the words "widespread, long-lasting and severe effects" 
were used but with a different meaning. 

26. Mr. CHAUNY (Peru) said that, while not opposed to the 
 
adoption of Article 48 bis by consensus, he must reiterate the 
 
statement made by his delegation during the consideration of 
 
paragraph 3 of Article 33, namely, that its assent in no way' 
 
modified Peruis position with regard to the Convention on the 
 
Prohibition of Military or Any Other Hostile Use of Environmental 
 
.Modification Techniques. 

27. Mr. CASTELLANOS (Venezuela) asked to have it stated.in 
the summary record that his delegation's position on ArtiCle 48 bis 
coincided in every respect with that of the delegations of MexicO-
and Peru. 

28. r1r. CERDA (Argentina), !VIr. PAOLINI (France) $ Mr. HERCZEGH 
(Hungary) and Mrs. HERRAN (Colombia) said that they would transmit 
their comments to'the Secretariat in writing. 

*Article 48 bis was adopted by consensus. 

Article ~~9 - Protection of works and installations cDntaining 
dangerou~ ,forces 

29. Mr.EL,HASSEEN EL HASSAN (Sudan) drew attention to several 
typing errors in the Arabic text of Article 49. 

30. The PRESIDENT said that he had taken note of the errors but 
would ask delegations in future to bring drafting corrections to 
the notice of the Secretariat in order to avoid loss of time in 
plenarymeetin~s. 

Article 49 was adopted by consensus. ** 

Explanations:of'vote 

31. Mr.AL GHUNAIMI (Egypt) said that his delegation had not, 
hesitated, :~o suppq,rt'Articles. 46 to 49, which were ~ to his mind, 
an adva.nce in: the reaffirma,tion and development of internat;ional 
humanitarian law. l.vhile fully ,aware that by prohibiting' 
reprisals, those articles ,,,,ere a departure from the customary 

* Article SS in the final version of Protocol I. 
 
** ArticJe 5~ in the final version of Protocol I. 
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rules of international law 9 his delegation'$ acceptance was 
based on the philosophy of Islam and the ethics of Arab chivalry. 
Egypt was proud to have been the first country, fifteen centuries 
before 9 to have spared the civilian population and civilian 
objects and respected cultural property. Only once in history 
had a victorious army been ordered, as a result of a court 
decision~ to evacuate a conquered town owing to minor breaches 
of the rules of war. 

32. The articles adopted by the Conference left very few major 
objectives against ~hich reprisals could be taken, apart from 
military forces. Particular consideration should be given to 
th~ lot of the victims of illegal reprisals taken by an adversary 
who disregarded his obligation~. Grave breaches constituted war 
crimes. A war criminal was unquestionably an enemy of mankind 
and should D~ penalized. His delegation recognized the inter
dependence of the clauses on reprisals and, in the event of 
violation by an adversarY9 would reconsider its position on them. 

33. Mr. BRING (Sweden) said that the adoption of Article 49 
completed a set of prohibitions on reprisals. A legal situation 
now existed whereby reprisals against the civilian population 
and civilian objects were condemned as well as the breaches that 
might have given grounds for them. The adoption of those 
provl.Sion::L.w.S,S, clearly in keeping',wi th the trend of international 
humanitari"cin law, which \AlaS to restrict the application of the 
traditional customary principle on the permissibility of 
reprisals. 

34. Prior to the Second World War prisoners of war alone had 
been explicitly ~rotected against reprisals. The Conventions 
signed in Geneva in 1949 extended such protection to other 
categories of persons~ and in 1954 The Hague Convention for the 
Protection of Cultural Property in the Event o.f Armed. Conflict 
had prohibited reprisals against cultural property. In 1977, the 
present Conference, in adopting Articles 46 to 49 established the 
legal situation to which he had referred earlier. 

35. In the Workin~ Group his delegation had opposed the proposed 
article regulatin~ the permissibility of reprisals. Several 
delegations had sought to explain such opposition by the 
emotional revuls ion generat.ed by the very word "reprisals II. His 
dele~ation had pointed out that its stand was based not on an 
emotional reflex but on the knowledge that in practice couriter
measures never led to observance Qf the law. It had attempted 
to show that the threat of reciprocal t~eatment would always 
be real to those who violated the rules of humanitarian law 
irrespective of any legal rules - but that a formal legali2;ation 
of reprisals would be an invitation to misuse and abuse. Sweden 
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had attempted to weigh up the pros and cons of the idea of 
repris~ls arid had found that the balance was against it. It 
was therefore with a sense of satisfaction that his delegation 
noted tbat the results achieve'd by the Conference aimed at 
a further limitation of the :institute of reprisals in customary 
law. 

36. Mr. VANDERPUYE (Ghana) said that he would submit his 
 
comments to the Secretariat in writing. 
 

\ 37. Mr. BINDSCHEDLER (Switzerland) said that his delegation had 
/ done all it could for Article 49. Paragraph 2 (b) would 'bec 

difficutt to apply in practice since it was impossible to check 
the source of supply in an integrated grid. 

Article 50 - Precautions in attack 

38. Mr. PAOLINI (France) said that his delegation fully 
 
endorsed ,the over-all humanitarian aim of Article 50 3 which 
 
sought to reduce the effects of military operations on the 
 
civilian population'as far as practicable. However 3 paragraph 2 
 
of Article 50, like the provisions of Article 46 on indiscriminate 
 
attacks, was open to restrictive interpretations likely to hinder 
 
the exercise of the natural right of self-defence. His delegation 
 
was therefore unable to join a consensus on the article. 
 

~9. Replying to the PRESIDENT, he asked that Article 50 should 
 
be put 'to a vote. 
 

Article 50 was adopted by 90 votes to none, with 4 abstentions.* 

40. The PRESIDENT said that the representative of France need 
not have requested a vote but, in accordance with the rules of 
procedure~ could merely have made a statement that had a vote 
been taken he would have abstained. He could then have given 
the reasons for his abstention. The result would have been the 
same but the Conference would have saved time. 

Explanations of vote 

41. Mr. SOYSAL (Turkey) said that as far as his delegation 
was concerned 3 the word "feasible" in Article 50 and other 
articles should be interpreted as related to what waspracticable 3 

taking into account all the circumstances at the time ahd those 
relevant to the success of military operations. 

42. Mr. DI BERNARDO (Italy) and Mrs. CONTRERAS (Guatemala) said 
that they would submit their explanations of votes to the 
Secretariat in writing. 

* Article 57 in the final version of Protocol I. 
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43. Mr ... BINDSCHF,DLER (Swit zerland) said that he was critical of 
paragfaphs'2 and} of Article 50 because they lacked ~1~~ttYi' " 
part'icti'larly the worde "Those who plan or decide upon an, attack .•• Ii 
in paragraph 2 (a}-j- That ambiR;uouS wording might, well piace a 
burdeti' or res-pon~ihility on Junior' military personnel which ought 
normally to be borne by those of higher rank. The obligations set 
out in Article 50 could concern the high commands only - the 

'higher 	grades of the~ military-hierarchy ~ .and, it: was. thus that 
Switzerland would interpret that"provisibn. 

44~Mr:. "KUSSBACH (Austria)' said that hi::;- delegation 'f!-t1ly. 
 
supported the icl~a behind Article 50, namely,;fogive--fu'ore-" 
 
etfective p!'otecti6h to the civilian population and civilian

objects against indiscri~inate attack. 
 

45. He nevertheless had some difficulty with'paragraphs 2 and} 
 
of the article 9 because their wording was'not' as clear as'it 
 
should be 'ffthey were to be applied in practice. 
 

46. His del~gation~onsider~d that the precautions envisaged 
 
could,'only betaken at a higher, level of military command, 'in 
 
other words 'by-the high~ornrriand . Junior military personnel c'ould 
 
'~ot' "be -e·xpected to take ail the precautions prescribech 
 
'p:art'iclilarly that of ensuring respect for the principle of 
'proportionality 'during- an attack. The position was even more 
complicated for those"t'!ho ~\Tere defending their own territory 
against- an invading force. As a general rule it was the invading 
force which imposed its methods of warfare upon the,defending 
force. That further complciated the task of junior military 
pers:o~nl':reJ,.~__ Wh:Q,l)§.d to take those requirements into account in 
all circumstances. ' ,,' ',,-, 

47. - In~'vtew -of the practical difficulties -he had-;mehtioned, his 
 
delegation had 'been unab-le;,'to vote in favour of Ar'ticle 50 and 
 
had-'abstained. 
 

48. Mr. EL HASSEEN EL HASSAN (Sudan) said that he would submit " 
his explanation of vote to the Secretariat in writing. 

49. Mr. RABARY-NDRANO (Hadap,;ascar) said that he had voted hi 
favour or;'Article 50 in spite of some misgivings about its 
wording~ . "The "article reflected a laudable desire trinarrow the 
gap betWeen the ideal and the possible.-and to deal from a 
hu~ariita~iarr standpoint with two opposite positions~ namely,the 
aggressor's and the victim'S. 
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50. He would nevertheless refer to .Article 33 of draft Protocol I, 
which stated that "the right of the Parties to the conflict to 
choose methods or means of warfare is not unlimited", and to 
United Nations General Assembly resolution 3314 (XXIX) on 
"Definition of Aggression", particularly Article 5, which Bala 
that "aggression gives rise to international responsibility". 
Under humanitarian law the responsibility of the aggressor was 
clearly much greater than that of the victim. Accordingly, 
Article 50, para~raph 2 (a) (iii) should not be interpreted as 
infringing the sovereignty of a country seeking to liberate its 
territory. No one could be expected to do the impossible. 

51. Mr. ALDRICH (United States of America), Mr. IPSEN (Federal 
 
Republic of Germany) and Mr. DIXIT (India) said that they would 
 
submit their explanations of vote to the Secretariat in writing. 
 

52. Mr. AMIR-MOY~I (Iran) said that he endorsed the prin~iple 
 
of Article 50 but had reservations about paragraph 2 (a), since 
 
it introduced an element of uncertainty and subjective-judgement. 
 
Moreover. there appeared to be a contradiction between the words 
 
"do everything feasible" in paragraph 2 (a) (i) and the terms of 
 
para~raph 5. - . . . 

53. Mr~ MARRIOTT. (Canada) said that he would submit his 
 
explanation of vote to the Secretariat in writing. 
 

Article 51 - Precautions against the effects of attacks 

54. M~. PAOLINI (France) said that Article 51, relating to 
precautions against the effects of attacks, had a humanitarian 
purpose - namely, protection of the civilian population - to 
which the French delegation subscribed~ particularly so far as 
sub-paragraphs (a) and (c) were coricerned. On the other hand~ 
he wished to exp~ess his-keen sense of anxiety about the provisions 
contained in sub-paragraph (b), since provisions of that kind 
could not, in practice, be applied in all regions of the world 
having a high population density. He wished to point out that the 
expression lito the maximum extent feasible" used in such provisions, 
if they were to be applied in the concrete case of France, C9uld 
not really become operative, given the distribution and density 
of the population, unless it were accepted that French territory 
would not be defended. 

55. That amounted to saying either that it was impossible to apply 
the provisions of sub-paragraph (b) or that such provisions, if 
they were actually applied.. would-prevent France from exercising 
its right of self-defence~ which was unacceptable. 
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56. In the circumstances, his delegation would be unable to 
 
vote ill. favour of those provisions. It could not, therefore j 
 
participate in the consensus, and .called for a vote to be taken. 
 

At the reques-t ,ofthe French delegation,.a vote was taken 
 
by show. :~f handsPll tpe"adoption of Article 51. 
 

Art-icl.e 5~ .was adopted by 80 votes to none, with 8 abstentions.* 

Explanations Of vote 

57. Mr. BINDSCHELDER (Switzerland) said that his delegation 
 
would have preferred to see the article deleted, and he endorsed 
 
the comments made by the representative of France. It seemed to 
 
him ,that the terms of sub-paragraph (a), and especially those of 
 
~uti-paragraph (b) might prove prejudi~ial to a country's national 
 
defenc·e. In interpreting the article, particular emphasis should 
 
be placed on the introductory phrase "to the maximum extent 
 
fe~sible!'. 

58. Mr •. FREELAND (United Kingdom) expressed keen satisfaction at 
the adoption of the article, which was designed to lend added 
strenRth to the protection already extended to civilian persons 
and objects of a civilian character by preceding articles. 
Nevertheless, in an.a~med conflict, such protection could never 
be absolute; arid that was reflected in the article through the 
expression "to the- maximum extent feasible". 

59. AccQr~i:ing to the interpretation placed upon it by his 
delegcrtion~' .the word !'feasible", wherever it was-. e.mployed in the 
Protocol, related to what'was workable or practicable, taking .into 
account all the circumstances at a given moment, and especially 
those, which had a bearing on the success of military operations. 

60. Mr. KUSSBACH (Austria) said that his delegation had abstained 
in the,. vote for the same reasons as those stated by the 
representative of Switzerland. 

'61. Mr. BLOEMBERGEN (Netherlands,) said it was the Netherlands 
delegat ion ,'s view that the word ,}"feasible" when used in Protocol I, 
fOT example .in Art'icles 50 and 51, should in any particular case 
be interpreted as referrin~ to that which was practicable or 
practically possible, taking into account all circumstances at 
the time. 

62. Mr. Dr BERNARDO,(Italy)~ Mr.-RABARY-NDRANO 01adagascar), . 
Mr. REED (United States of America), ,Mr. KO (Republic of Korea), 
Mr. von MARSCHALL (Federal Republic of Germany), Mr. MARRIOTT 
(Canada) and Mr.ENDEZOUMOU (United Republic of Cameroon) said 
they would convey their explanations of vote in writing to the 
Secretariat. 

* Article 58 in the final version of Protocol I. 
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Article 52 - Non-defended localities 

* Article 52 was adopted by consensus. 

Article 53 - Demilitarized zQnes 

** Article 53 was adopted by consensus. 

Article 54 - Definitions and scope 

63. Mr. PAOLINI (France) pointed out that in sub-paragraph 1 (f) 
of the French text the word "soins" should be replaced by the 
word "secours". 

*** 
Article 54 was adopted by consensus. 

64. Mr. HESS (Israel) and Mr. HARSANA (Indonesia) said they would 
convey their written explanations of vote to the Secretariat. 

Article 55 - General protection (CDDH/417) 

65. The PRESIDE~IT pointed out that in paragraph 1 of the French 
text the word "des". before "dispositions'l should be replaced by 
the word "aux" .. In the last sentence of paragraph 3 of the 
French tex~the comma before the word "sauf" should be placed 
after that word. If the amendment were adopted, the end of 
paragraph 3 would read as follows: " ••• de leur destinationsauf, 
•.• , par la Partie l laquelle ils appartiennent". 

The amendment in document CDDH/417 was adopted by consensus • 
. **** 

Article 55, as amended, was adopted by consensus~ 

Explanations of vote 

66. Mr. ENDEZOUMOU (United Republic of Cameroon) explained that 
his delegation had participated in the consensus, because .the 
amendment altered the substance of the article. In fact, the 
amended text accepted or recognized the possibility of diverting 
objects used for civil defence purposes from their proper use 
in cases other than that of imperative military necessity. His 
delegation was a priori favourably disposed on essentially 
humanitarian grounds, towards diversion or possible destruction 
in certain circumstances. The postulation of military necessity 
as the sole grounds on which an exception could be made would 
encourage the spirit of milit~rism. The right to divert or 
destroy should, however, have been restricted by certain conditions. 
Presumably, however, humanitarian aims would be taken into 
consideration. 

* Article 59 in the final version of Protocol I. 
** Article 60 in the final version of Protocol I. 

*** Article 61 in the final version of Protocol I. 
**** Article 62 in the final version of Protocol I. 
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67. Mr. MARRIOTT (Canada) said he considered that the second 
 
sentence of paragraph 1 did not restrict the ri~ht of Governments 
 
to use personnel belonRing to civilian civil defence organizations 
 
as they saw fit. 
 

68. Mr. BLOEMBERGEN (Netherlands) said he woule convey his 
 
comments in writing to th~ Secretariat. 
 

69. Mr. KHAIRAT (Egypt) said he considered that the obligation 
 
stated in paragraph 1 concerned the adverse Party and not the 
 
Government which.the personnel in question carne under. 
 

Article 56 - Civil defence in occupied territories 

Article 56 was adopted by consensus. * 

70. Mr.~OZZE-GU~ETI6 (Yugoslavia) ?nd Mr. HARSANA (Indonesia) said 
they ~ou:ld convey their comments ih writing to the Secretariat.. 

71. The PRESIDENT, replying to Mr. KHALIL (Qatar)~ said that the 
 
Arabic text would be put into final shape by the Secretariat. 
 

Artic.le ·57: - Civilian civil defence organizatiotls Of neutral or 
 
other St~tes not Parties to the conflict and international co

ordinating or~anizations 
 

ArtiGle 57 was adopted.QY cQnsensus. ** 

Article 58 - Cessatlon of protebtion 

72. -TFiePRESIDENT~ replying to Mr: RABARY-NDRANO (Madagascar)~ 
 
confirmed that the word "nell in the fifth line of paragraph 1 of 
 
the French text was, in fact, superfhious. 
 

***Article 58 was adopted by consensus. 

73. Mr. HESS·(Israel), Mr. HARSANA (J:ndonesia) and r1r. MAHONY 
 
(Australia) said thE?Y would convey their comments in writing to 
 
the Secretariat. 
 

Article 59 - Identification 

74. The PRESIDENT drew attention to the follQwing corrections in 
 
the ,French text: the fourth line of paragraph 2 should read 
 
~personnel, les bitiments et Ie mat§riel ... I\, and in the fourth 
 
line of~par~~raph 3, the words ~international de la protection 
 
~civile!', ·should .be insertec. after the words !lsigne distinctif li 

• 

* Article 63 in the final version of Protocol I. 
** Article 64 in the final version of Protocol I. 
 

**~ Article 65 in the final version of Protocol I. 
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75. Mr. PAOLINI (France) pointed out that the last line of 
 
paragraph 9 (in the French text) should read: "protection civile 
 
est egalement regie par l'articl.e 18". 
 

76. Mrs. HERRAN (Colombia) said that in the last line of 
paragraph 1 of the Spanish text the word "poder ll should be 
deleted. 

77. Mr. PAOLINI (France), replying to Mr. ENDEZOUMOU (United 
Republic of Cameroon), confirmed that in the first line of 
paragraph 1 (in the French text) the expression "s 'efforcer 
d'assurer" was faulty and should be replaced by "siefforcer de 
faire en sorte quell. 

78. Mr. de ICAZA (Mexico) said that that amendment to the French 
text necessarily involved a correction in the Spanish text. 

79. The PRESIDENT suggested that the consideration of Article 59 
be adjourned until conformity in all languages had been reached. 

It was so agreed. 

The meeting rose at 1 p.m. 
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ANNEX 

to the summary record of. the 
forty-sec6nd plenary me~~ing 

EXPLANATIONS OF VOTE 

AFGHANISTAN Original: ENGLISH 

Article -- 50 of draft Protocol I 

The delegation of the Republic of Afghanistan~ while joining 
in the consensus for the adoption of Article 50 in general~ 

- wishes to point out that it foresees the difficulties which will 
face milit~ryC<)mmanders responsible for defensive operations. 
It wou,ld- hq'lla- p~eferred for sub-paragraph 2 (a) a better text 
which'wouldp'rovide more specific guidance to-commanders in 
the field while engaged in military operations, especially the 
junior ones who are less able to change their course of action 
when a specific combat operation is in progress. 

ARGENTINA Original: SPANISH 

Article 48 bis of draft Proto~ol I 

If Article 48 bis had been put to the vote the delegation 
 
of Argentina would have abstained. 
 

Moreover~ as the delegation of Argentina understands it3 
the provision now adopted has no connexion with the work of the 
Conference of the Committee on Disarmament, which culminated 
in the draft Convention on the Prohibition of Military or Any Other 
Hostile Use of Environmental Modific-ation Techniques ~ with regard 
to which the Government of Argentina has duly stated its position. 

AUSTRALIA Original: ENGLISH 

Article 47 bis of draft Protocol I 

The Australian delegation joined in the consensus for the 
 
adoption of Article ~7 bis. However, if this article had come 
 
to a vote, the Australian delegation would have abstained because 
 
the article contains a prohibition against reprisals. 
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The Australian delegation supports proposals for rules to 
prohibit acts of hostility directed against historic monuments 
or works of art which constitute the cultural or spiritual 
heritage of peoples. It also agrees with the prohibition against 
using these historic monuments in support of the military effort. 
However, the provision in Article 47 bis relating to reprisals 
creates difficulties for the Australian-delegation. The 
attitude of the Australian delegation with respect to the 
prohibition of reprisals is set out in the explanatory statement 
made by the:delegation in regard to Article 47. We adhere to 
that statement and repeat that in our view the adoption of 
further prohibitions against reprisals will not assist in the 
development of international law for humanitarian purposes. 

Article 48 of draft Protocol I 

The Australian delegation joined in the consensus for the 
adoption of Article 48. However~ if this article had come to 
a vote, the Australian delegation would have abstained, because 
the'article contains a prohibition against reprisals, and for 
other reasons. 

The Australian delegation supports, in principle, proposals 
for. rules to prohibit attacking, destroying, removing or 
rendering useless those objects which are indispensable to the 
survival of the civilian population. However, the provision in 
Article 48 relating to reprisals~~eates difficultiet for the 
Australian delegation. The attitude of the Australian delegation 
with respect to the prohibition of reprisals is set out in the 
explanatory statement made by the delegation in regard to 
Article 47. We adhere to that statement and repeat that in our 
view the idoptionof r~rther proh~bitions against reprisals 
willn6t a~sist in~the develop~ent of international law for 
humanitarian purposes. 

The Australian delegation wishes to place on record its 
view that Arti61e 48 does not ~revent military operations 
intended to control and re~ulate the production and distribution 
of foodst~ffs to the civilian population, and that it does not 
aft~c£ ~ifiting legal rules con~etnin~ the right of military 
forces to requisition foodstuffs. Moreover, in the view of my . 
delegation, nothing in Artic le4 8direct.ly .0£ indirectlya.ffects 
existing legal rules concerning naval blockade. 

My delegation withes to :make two specific points: 



- 221 ~ CDDH/SR.42 

1. It is opposed to the inclusion of the words "under its own ll 

control in paragraph 2 of Article 48. My delegation regards 
those words as placing an unacceptable limitation upon the right 
of a State to defend its own :30vereign terril-ory. Paragraph 2 
of the report of the Working Group by the Rapporteur of 
Committee III - document CDDH/III1369 and Corr.l of 28 April 1977, 
page 8 - reflects the views of the Australian delegation. My 
delegation reserves its position in regard to the article because 
those words are retained. 

2. My delegation wishes to say that the phrase "imperative 
 
military necessity" is imprecise as to its meaning and tends to 
 
provide a subjective text~ My delegation will give this 
 
phrase a broad interpretation rather than a narrow one. 
 

Article 48 bis of draft Protocol I 

The Australian delegation joined in the consensus for the 
 
adoption of Article 48 bis. However, notwithstanding its having 
 
played a leading part in the negotiation of the terms of this 
 
article, if the article had corne to a vote the Australian 
 
delegation would have abstained, because the article contains 
 
a prohibition against reprisals. 
 

The Australian delegation supports proposals for rules to 
 
prohibit the use -of methods or means of warfare which are 
 
intended or may be expected to cause damage to the natural 
 
environment and thereby to prejudice the health or survival 
 
of the population. However, the provision in Article 48 bis 
 
relating to reprisals creates difficulties for the Australian 
 
delegation. 
 

The attitude of the Australian delegation with respect to 
the prohibition of reprisals is set out in the explanatory 
statement made by the delegation in regard to Article 47. We 
adhere to that statement and r'epeat that in our view the adoption 
of further prohibitions against reprisals will not assist-in 
the development of international law for humanitarian purposes. 

The Australian delegation welcomes the adoption of 
paragraph 1 of Article 48 bis. It records its thanks to the 
representatives who co-operated and gave their support in the 
drafting and adoption of this paragraph. 

Article 49 of draft Protocol I 

The Australian delegation joined in the consensus for the 
adoption of Article 49. However, if this article had come to a 
vote the Australian delegation would have abstained" because the 
article contains a prohibition against reprisals. 
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Th~ Australian delegation ~upports proposals for rules to 
pi-ohibi t attacks directed ag~ihst works and instaliations 
containing dangerous, forces 2 namely dams, dikes and nucle'ar 
eleetribal generatiri~ stations or fuilitary_6bjeritiv~s in their 
vicinity,' 'If' such attacks .may cause the relea.;e of dl;ingerous 
rorce~~ndco~~equent. seVere lotsei among-the ~ivilian population 
Howeve~~:~hep~Qvisiori in Article 49 relatin~ t9repris~l~ 
creates difficulties for the Australian del.egation~ The 
attitude of the Australian delegation with rf3spect to toe 
prohibition of reprisals is set out in the explanatory statement 
made by the delep:ation in regard to Article 47. v.le adhere to 
tha(s~atement and repeat that' in our view the adoption of f1,lrther 
prohibition:;> against reprisals will not assist in the development 
of international law for humanitarian purposes. 

Article 58 of draft Protocol I 

Th~ Australian delegation has supported the consensus on 
the,adbptionof Article 58 and places on record its seriOI1S 
concern· about theeffectiver.ess of this-article as a result of 
the provisions of paragraph 3. 

In the view of the Australian delegation, the essential 
characteristic of civil defence is that its tasks are pert6rmed 
by civilians for ~he protection of the civilian population of 
which they form p~rt. Civil defencepersonriel are civilians and 
for ~hi~'reason ~h6uld not be attacked. The Australian del~gation 
considers that the highest possible degree of protection spould 
be givEm,to those civilians ,who undertake, for the benefit of 
thei~__.fellow cftizel)s, work which is, often very dangerous ~ To 
thiseind, th'eAustralian takes the view that the best guarantee 
of protection is for civil defence units to be comprised of 
unarmed civilians, 

, We fear that in the heat of' combat, the bearing of light 
individUal weapons by civil defence personnel, ~s provided for 
in'~~ragraph 3 of this artiOle~ could too often lead to their 
being mistaken for members of the armed forces~ If civil defence 
personnel are unarmed we consider the possibility of unlawful 
attack on them would be greatly lessened. 

In theexplanatbry notes adopted by COmn1ittee II relatirlK to 
Article 58 it is sta.ted that if armed civil defence personnel. are 
unlawfully attacked by individual members of the adv~rse Party·s 
forces they may use their weapons in self~defence, after having 
made a reasonable effort to identify themselve-&-as-e-i-v-il de-f'ene-e 
personnel. We fear that this possibility only increases the 
dangers to whidh civil defende personnei are exposed. 
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The Australian delegation sympathizes with the reasons 
 
which have prompted many delegations to support this article but 
 
it remains our view that para~raph 3'of the article is likely to 
 
lessen the protection given to civil defence person~~l and 
 
increase the dangers to them. 
 

BYELORUSSIAN SOVIET SOCIALIST R~PUBLIC Original: RUSSIAN 

Article 48 bisof draft Protocol I 

The delegation of the ByelorussianSoviet Socialist Republic 
to6k great satisfaction in joining in the consensus on 
Article 48 bis on the protection of the natural environment, being 
convinced that this article is of great importance in Protocol I, 
as it provides for~ prohibition of the use of 'methods or means 
of warfare which are intended or may be expected to cause 
widespread, long-term and severe damage to the natural environment 
and thereby to prejudice the health or survival of'the population. 

Paragraph 2 of this article is of particular. importance, 
 
providing as it does for the prohibition of attacks on the 
 
natural environment by way of reprisa.ls. 
 

The significance and topicality of the article just adopted 
 
are underlined by th~'fact that just recently, here in Geneva, 
 
the Palais des Nations was the scene of the Official signing of 
 
the Convention on the Prohihition of Military or Any Other Hostile 
 
Use of Environmental Modification Techniques. The Byelorussian 
 
Soviet Socialist Republic is one of the signatories of that 
 
Convention. 
 

Quantities of material have already been published in 
different countries showiri~ that actionto~4nfluence the 
environment for militaI"Y purposes is a serious threat to life on 
earth. This is why t-he prohibition of military or any other 
hostile use of environmental modificationt-echniques was a matter 
of urgenc~~ - The initiative in this question was taken by the 
Soviet Union, which made a proposal on the subject~in 1974 at 
the United Nations General Assembly's twenty-ninth session. The 
Convention signed in Geneva on 18 M~y-1917 was the first of a 
collective effort. It represents a compromi'se ~ which takes· 
account of the positions of a large number of States s thus 
demonstrating once again that where the ~eneral will and desire 
exist, it is possible to make real progress in solving even the 
most difficult problems of the day. The signin~ of this 
Convention marks an important step forward in efforts to strengthen 
the peace and security of nations and protect man's environment. 

The foregoing considerations clearly bring out once again the 
erreat importance of Article 48 bis of Protocol I ,just adopted. 
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CANADA Original: ENGLISH 

Articl~ 47 bis of draft Protocol I 

In the view of the Canadian delegation, this article was 
not intended to replace the existing cust~mary law prohibitions 
refleqted in Article 27 of The Hague Regulations respecting the 
Laws and Customs of 11/ar on Land, annexed to The Hague Convention 
No. IV of 1907 concerning the Laws and Customs of War on Land, 
protecting a variety of cultural and religious objects. Rather 
the article establishes a special protection fo~ i limited class 
of objects which because of their recognized 1mportance constitute 
a part of the cultural heritage of mankind. We were happy to 
note that the article was made "without prejudice" to the 
provisions of The Hague Conventions for the Protection of 
Cultural Property thereby implicitly recognizing .the exceptions 
provided for in that Convention. 

Article 51 of draft Protf}col I 

It is the understanding of'the---Canadian delegation that 
the word "feasible", when used in this Protocol, for example, 
in Articles 50 and 51, refers to that which is practicable or 
practically possible, taking int~ account all circumstances 
existin~ at the relevant time, includinp: those circumstances 
relevant to the success of military operat"ions. 

CYPRUS Original: ENGLISH 

Article 56 of draft Protocol I 

The delegation of Cyprus expresses particular satisfaction 
at tJ'le unanimous adoption of this article.~ in the originalThrm 
of which Cyprus was a co-sponsor. In a spirit of accommodation 
of the views of others, we accepted the compromise text we have 
just adopted. Our position thereon was amply elaborated upon 
in plenary Committee II and therefore I need not repeat our 
views here today. 

I wish, however, to reiterate for the record our position 
as expressed when Committee II was considerinp; this article 
and which we most definitely maintain. 
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EGYPT Original: ARABIC 

Article 55 df rlraft Protocol I 

The Egyptian delegation wishes to offer an explanation of 
 
vote on Article 55, paragraph 1~ which states that civil defence 
 
personnel shall be entitled to perform their tasks except;i.n ' 
 
case of imperative military necessity. The Egyptian del~ation 
 

considers that this obligation rests upon the adverse Party and 
 
not upon the Governm~nt of the country. 
 

FRANCE Orig:inal: FRENCH 

Article 48 bis of draft Protocol I 

Article 48 bis concerning the protection of the natural 
 
envit'Oniii~nt lay~ dowrl rules for the conduct of war. As. s~uch, it 
 
has direct impl1catio,ns for the organization and management of 
 
a country's military defence against invasion. 
 

The French delegation~ aware that the article was drafted 
 
with a humanitarian aim which it shares ~ did not oppose the 
 
consensO~ on the ~doption of the article, but wishes it to be 
 
known that had there been a vote, it would have abstained. 
 

GERMANY~ FEDERAL REPUBLIC OF Original: ENGLISH 

Article 47 bis Of draft Protocol I 

It is the understanding of the Federal Republic of Germany 
that Article 47 bis establishes a special protection for a 
limited class of obj ects which" in the particular circumstances) 
constitute a part, of the cultural or $piritual heritage of 
mankind. Such ob.iects remain'protected whether or not they have 
been restored. The illegal use of these o.bJ ects for military 
purposes 3 however, wili cause them to Ipse the protection 
provid.edfor in Article 47 bis as a result of attacks which are 
to be directed against such military uses. In such a case the 
protected object becomes a military objective. 

It is further the understanding of the Federal Republic of 
Germany that Article 47 biswas not intended to replace the 
existing customary law prohibitions reflected in Article 27 of 
the 1907 Hague Regulations respectin~ the Laws and Customs of 
War on Land protecting a variety of cultural and religious objects. 



CDDH/SR.42 - 226 

The understanding of the Federal Republic of Germany 
concerning Article 47 bis is limited to this Protocol and does 
not affect any obligations under The Hague Convention for the 
Protection of Cultural Property in the Event of Armed Conflict, 
of 14 May 19'54 . 

Article 50 of draft Protocol I 

The Federal Republic of Germany has voted in favour of 
Article 50 of Protocol I on the understanding that commanders 
and others responsible for planning~ deciding upon or executing 
an"'attack necessarily have to reach decisions on the basis of 
their assessment of the information from all sources which is 
available to them at the relevant time. 

Furthermore, it is our understanding that the reference 
to military advantap:eanticipated from an attack is intended to 
refer tl"l the 'advantage anticipated from the attack considered as a 
whole and'not only from isolated or particular parts of that attack. 

Finally~ we interpret the word "feasible" as meaning what 
is practicable: or practically possible, taking into account all" 
circumstances at thetime~ including those relevant to the 
success of military operations. 

As to the legal quality of Article 50, on which one 
delegation has comrnented~ the Federal Republic of Germany holds 
the view that this article is a rule applicable in international 
armed conflicts and, therefore~ is in no way connected with' "!:he 
question of aggression, the prohibition of which is a problem 
of,t.he law of prevention of war. 

Article 51 of draft Protocol I 

The Federal Republic of Germany has voted in favour of 
Article 51 of Protocol I because it is our understanding tha; 
the word, "feasible" refers to that whieh is practicable or 
practically possible, taking into account all circumstances 
at the time, including those relevarit to the s~ccess of military 
operations. 

GHANA Original: ENGLISH 

Article 49 of draft Protocol I 

My delegation is happy to see para~raph 1 of Article 49 
spellin~ out prohibition of wanton attacks on works and 
installations containing dangerous forces. I need not recall 
that Ghana has one such works .- the Akosombo Dam. It impounds 
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an artificial lake which is the largest in the world. To make 
it a target of attack is to commit genocide of untold proportions. 

My delegation hopes that this article will be one of the 
 
most important provisions of the Protocol, any.:reservation to 
 
which.wQuld show·lack of good faith on the part:of the Party 
 
who makes such a reservation. 
 

HOLY SEE Original: FRENCH 

Article 47 bis of draft Protocol I 

The Holy See is gratified at the adoption by consensus of 
 
an article which affirms that acts of hostility against the 
 
cultural or spiritual heritage of the peoples are p~ohibited. 
 

In the opinion of the delegation of the Holy See~ the 
 
addition of the words "spiritual" and "places of worship" to the 
 
original text represents an undeniable step forward in a 
 
humanitarian sense: 
 

in that it shows a better understanding of what is most 
 
mysterious and most precious in man's heritage; 
 

and in that it extends better protection to the material 
embodiments of that heritage. 

If all one sees in the stained glass at Chartres~ in the 
frescoes at Assisi, in the pure lines of the mosques at Fez, 
are artistic creations, no matter how admirable - one is missing 
the essential. 

Truly to comprehend these objects of sacred art~ to ~rasp 
their uniqueness, one has to discover and comprehend their 
spirit, the spiritual motives which inspired the artist's 
hand .... It is this deep spiritual meaning which is implicit 
in Article 47 bis. 

Moreover, Article 47 bis prohibitB attacks on places of 
worship not because of their artistic qualities] but because 
of their spiritual significance. 

This represents an important extension of the protection 
afforded to objects of a special nature. 
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HUNGARY Original: FRENCH 

Article 48 bis of draft Protocol I 

The Hungarian delegation.is gratified that Article 48 bis 
was adopted by consensus·~ as Hun/Sary was one of the initiators. 
The importance of protecting the natural environment is widely 
recognized~ not only in peacetiwe, but also in times of armed 
conflicts and this protection is dealt with in several inter
naiGional instruments. Inasmuch as the balance of the natural 
en~ironmerit is one of the essential requirements for the 
survival and the health of the population, there was a need 
for such a provision in Additional Proto~ol I. The~Hungarian 
delegation would have preferred an even stronger and more 
specific regulation ... b.ut is none the less satisfied with the 
results obtained~as in its mind Article 48 bis plainly proh"ibifs 
all ·forms of ecological warfare. In conclusion, it would like 
to thank most sincerely all those delegations which helped to 
prepare the adopted text. 

INDIA Original: ENGLISH 

Article 50 of draft Prot9col I 

i .The ,Indian delegation "voted in favour of this article on 
the·ciear"understanding that it will apply in accordance with 
the limits of capability, practical possibility and feasibility 
of ~achParty to the conflict. As the capability of Parties to 
a conflict to make .distlnction l"ill depend upon the means and 
met;hQds available to each Party F!'enerally or in:particlllar 
situations~ this article does not require a Parti to undert~ke 
to do something which is not within its means or methods or its 
capability. In its practical applications a Party would be 
required to do whatever is practical and possible. 

INDONESIA Original: ENGLISH 

Article 54 of draft Protocol I 

In the framework of developing humanitarian la~ in armed 
conflicts we have to be aware that there are wide differences 
in the organizations of civil defence fr6T one country to another, 
and the tasks given to them. Each country. has the right to 
decide on those tasks according to its national situation. In 
fact~ in many countries civil defence or~anizations perform a 
number of auxiliary tasks which are not specified in this article. 
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Based on this fact 3. it is not possible to lay down any rigid 
rules - flexibilitY'must be maintained. Accordingly, it is the 
opinion of my delegation that civil defence organizations shall 
continue to enjoy the ~eneral protection of this part of the 
Protocol if they perform tasks additional to those outlined in 
paragraph 1 of Article 54 as long as those tasks remain 'I>Iithin 
the principles of humanity and are not unlawful. My delegation 
would have abstained if this article had Qeen put to a vote. 

Article 56 of draft Protocol I 

My delegation has joined in the consensus on Article 56 
 
with the understanding that occupied territories remain a zone 
 
of military operations for the duration of the armed conflict. 
 
\lIe welcome the provisions laid down in this article whfch bind 
 
the Occupying Power to certain restrictions regarding the 
 
treatment of the civilian population. We have an observation 
 
to make on one paragraph only, namely paragraph'3, which in our 
 
opinion is superfluous and does not add anything useful to this 
 
article. 
 

Article 57 of draft Protocol I 

Mydelegatio.rihas no difficulties -in regard to the 
performance of civil defence tasks by civil defence orga1nizations 
of neutral States. But, as far as civil defence organizations 
of States not Parties to the conflict are concerned, my 
delegation does entertain certain doubts because of the· fact 
that the States under consideration may be friendly to one Party only 
while adverse to the other. Abuses would be very likely to 
occur. Also, as regards the question of international co~ 
ordination and the relevant international organizations 
mentioned iri paragraph 2, my delegation finds that it i-s not 
always possible to asc:ertain the impartiality of the organizations 
concerned. In conclusion~ my delegation would like to state 
that if this article had been put to the vote) it would have 
abstained. 

Article 58 of draft Protocol I 

The views expressed by my delegation during the adoption 
of Article 54 also apply to Article 58. Different countries 
have their civil defence organized in a way suited to meet 
their needs. Accordingly, it is very likely that very often 
civil defence organizations perform tasks outside those specified 
in Article 54. Provided that those tasks are not harmful to 
the adverse Party, it is the considered view of my dele~ation 
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that the personnel of such civil defence organizations should 
not automatically be considered as having committed an unlawful 
act and should continue to enjoy the general protection provided 
for by the Protocol. Also~ the fact that military units are 
assigned to a civil defence organization should not be regarded 
as harmful to the adverse Party,and therefore the protection 
should not cease. Since we still entertain doubts in regard 
to this article as it is formulated at present, 'we would have 
abstained if it had been put to the vote. 

ISRAEL Original: ENGLISH 

Article 54 of draft Protocol I 

Israel wishes to draw attention to the report of Workin~ 
 

Group A of Committee II (CDDH/II/439/Rev.l), as approved by , 
 
Committee II, which states ori. page 6: 
 

"A civil defence organization may perform additional tasks 
not included in paragraph 1~ without losing the general 
protection afforded by this chapter, provided t~at those 
tasks do not constitute acts harmful to the enemy under 
Article 58. ~hose performing these additional tasks are, 
h6wever~ not protected by this chapter while they are 
performing them. I! 

Israel was a party to the consensus on this understanding 
of the article. 

Article 58 of draft Protocol I 

Israel understandg that the list set out in Article 58~ 
paragraphs 2) 3 and 4, is not exhaustive~ and that there are 
other acts which are not considered as "acts harmful to the 
enemy" b~yond the illustrative list set out in the article.' 

It was on this understanding of the article that Israel 
was a party to the consensus. 

ITALY Original: FRENCH 

Article 47 bis of draft Protocol I 

The Italian delegation has the honour of being one of the 
sponsors of the amendment proposed by a number of countries to 
Article 47 bis s and it therefore welco~es the adoption of that 
amendment and of the article, as thus amended, as a whole. 
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My delegation wishes to emphasize, throughout the various 
sessions of the Conference, the very keen interest it takes in 
the problem of the protection of cultural obj ects and of places 
of worship. 

The· article we have adopted is a most useful addition to 
the system of guarantees introduced by The Hague Convention of 
14 May 1954 for the Protection of Cultural Property in the Event 
of Armed Conflict, and it embodies principles that are of 
fundamental importance to my country. 

The desire to ensure for nation~ the preservation and 
enjoyment of the historic monuments:> works of art and places 
of worship which const.itute their common cultural or spiritual 
heritag~ is in line. with the universally shared aim of safe
g1,1arqitlg for tiuman 'beings, in si,tul3.tions of ar!11.ed conflict, 
not only their pwn physi9al safety, but., also respect for and 
preservation of those, expressipI.1s andeyidences of civil.ization 
which are the foundation. of a.ll'intellectual and moral progress. 

• 1,'"

Article 50 of draftP~otocol I 

The Italian delegation voted for Article 50 because it 
 
apprec::ated theimportance~ from the standpoint of humanitarian 
 
law, of a provision that imposes the obliPc;ation of taking 
 
serious precautions in attack in order to.s.par-e_ civilians and. 
 
civilian obj ects to the greatest possible---extent·; 
 

Despite praiseWQrthy intentions> A,rticle 50,$ being a 
 
compronise·text, is deficient in clarity because of its 
 
~ener~lly va~uewording. 

As to the evaluation of the military advantagE;!~i,p.~ct_ed 
from an attack. referred to in sub-paragraph 2 (a) (lii)~ the 
Italian delegation wishes to point out that that-expected 
advantage should be seen in ~~lation to the attack as a whole, 
and not iri relation to each ~ction regarded separately. 

In :;;everal places Article 50 spealcs of takinfT all Hfeasible II 

precautions. This term i~ basic to the whole structure of 
Arti~le 50. It i~qicates'that the obligations it imposes are 
conditional ori the actual ci~cumstance:;; reaily allowing the 
b~~p~~~dp~ecautions .to'be tak~n, on t~e basis of the avail~ble 
inf~r~~tion ahdthe imperative needs of national defence. 

I would like to emphasize that aJ,],. the foregoing comments 
relate to all the articles in the section of the Protocol 
concerned, in particular Article 46 as regards the military 
advanta~e expected and Articles 4~ ann 51 as regards the 
meaninr of the word ~1feasible". 
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Article 51 of draft Protocol I 

The Italian delegation voted for Article 51 because it 
has the merit of indicating the precautions that each Party 
to the conflict should take against the effects of attacks 
in order to reduce the dangers for the civilian population 
and civilian objects. 

The words "to the maximum extent feasible 1T at the beginning 
of the article in question, however, clearly show the real aim 
of this rule: this is not a question of absolute obligations, 
but, on the contrary, of precepts that should be followed if, 
and to the extent that, the particular circumstances permit. 
This is particularly true of sub-paragraph (b) iiAvoid locating 
military objectives within or near densely populated areas". 
Thus, it is clear that a State with a densely populated territory 
could not allow that provision to hamper the organization of 
its defence. The right of self-defence against, and of 
resistance to; any aggression has overriding force. It is 
thus unthinkable that the intention of Article 51 should be 
to place that right in jeopardy. 

MADAGASCAR Original: FRENCH 
, 

Article 50 of draft Protocol I 

My delegation voted for Article 50 for the following 
reasons. It recommends precautions in attack in general, 
thus conforming to the humanitarian aims of our Conference. 
Although its somewhat guarded and hesitant lan~uage may be 
considered a defect, the wording testifies~ in our view, 
to the praiseworthy aim not only of trying to combine what is 
ideal with what is possible, but also of dealing in one article, 
from the same humanitarian standpoint, with two opposite 
situations in an attack~ that of the aggressor and that of 
the victim of aggression. 

My delegation also appreciates, for the bdm~ humanitarian 
reasons, the illustration, in paragraph 2 (a) (ii) of the 
article, the rules laid down in Article 33,-paragraphs 1 and 2, 
regarding the choice of weapons, and in particular the restriction 
or prohibition of the use of weapons that have indiscriminate 
effects. 

That is the general view of my delegation on Article 50. 
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A more detailed analysis leads my delegation to refer to 
Articles 1, 2 and ~ of the Definition of Aggression contained 
in the Annex to United Nations General Assembly resolution 3314 
(XXIX) of 14 December 1974. At the same time~ my delegation, 
 
would invoke in particular Article 5, paragraph 2 of that:,.same 
 
document in stating that ap;p-:ression is a "crime, against inter

national peace!! ~ which "gives rise to internationa.lresponsi

bility" is also to be condemned under the United Nations 
 
Charter and the Declaration on Principles of International 
 
Law concerning Friendly Relations and Co-operation among 
 
States in accordance with the Charter of the United Nations 
 
(General Assernblyresolution 26'25 (XXV) ,Annex). 
 

For my delel7,ation it follo,",rs that the maximum requirements 
under this Protocol in ~ene~al, and unde~ this article, in 
particular, are imposabieon. the aggressor, intern,a.tion'tilly 
responsible for the existence of 'the' armed conflict ." Arid it 
is in this sense that my delegation supports the present 
article. 

The provlslons of this article, and in particular 
 
paragraph 2 <.~) (iii), cannot In any cas.e,be a,lega-lhar to 
 
the exercise of its sovereignty by a State. or of the will 
 
of its' pedple to, :ft;ee its terrHpry, rrdn'J an aggressor. 
 

The, unhappy chance pfbecoining tJ:lei,ri~t;im' ot:Etn aggression 
besto-WkfIie r11£11t of p:e1i'':'2lefence 3 arid it must be conceded -. '.~ . _ ,;-' .:' , ", . . \. " ~ ," . ~ .. ',.. . . r- .
that- in that particular situation no one ,can-pe required to 
do the iinpossihle,.. -- -,' 

NETHERLANDS 'Original :""ENGLISH 

Article 55 of draft Protocol I 

The del~gation of th~Netherlands wishes to state its 
position with regard to amendment CDDH/417. The acceptance 
by consensus of this amendment has not been -opposed~'by the 
delegation of the Netherlands. This delegation; however, 
has strong objectibn~ to this amendment. 

It is the view of the delegation of the Netherlands that 
this amendment does not improve 'the proposed text of para
graph 3 of Article 55. On the contrary, in cOPlparison with 
the proposed text, the result ot" amendnlent CDDH/417 is that 
the obligations on behalf of the civilian population with 
regard to the availability of shelters and the civil defence 
equipment and materiel have been weakened. 
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The Netherlands delegation regrets therefore that after all 
the lengthy discussions in Committee II~ and after consensus 
had been reached on. the substance of the proposed Article 55~ 
an amendment containing a sUbstantial change in the accepted 
text should have been submitted. 

POLAND Original: FRENCH 

Article 47 bis o·f draft Protocol I 

The delegation of the Republic of Poland wishes to 
emphasize the importance it attaches to the protection~ in 
case of armed conflict, of cultural objects which constitute 
the common heritage· of all humanity. 

The delegation therefore fully supports Article 47 bis 
of draft Protocol I which places the latter in relationship 
with The Hague Convention for the Protection of Cultural 
Property in the Event of Armed Conflict of 14 r1ay 1954. The 
Polish delegation would like that Convention to have wider 
scope and would take part in any initiative for that purpose. 

QATAR Original: ARABIC 

Ar~~eles 46 to 49 of draft Protocol I 

The delegation of the State of Qatar considers that the 
provisions of Articles 46~ 47~ 47 bis~ 48, 48 bis and 49 
relating to the prohibition of reprisals constitute a whole, and 
that, in accordance with the ~eneral rules of public inter
i1Q."ional law~ a breach of any of these articles by one Party 
exempts the other Parties ipso facto from any obligation 
towards the said Party under these articles. In this 
connexion~ the delegation of the State of Qatar endorses the 
statement made by the representative of Egypt following the 
adoption of Article 42. 

REPUBLIC OF KOREA Original: ENGLISH 

Article 51 of draft Protocol I 

The delegation of the Republic of Korea accepts in 
principle Article 51. 

With regard to the interpretation of the prOVlSlon! with 
particular reference to sub-paragraph (b), it is the under
standinv, of MY delegation that this provision does not constitute 
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a restriction on a State's military installations on its own 
territory. .We consider that military facilities necessary for 
a country's national defence ghould be decided on the basis 
of the actual needs and other considerations of that particular 
couritJ;'y. An attempt to regulate a country's requirements and 
the fulfilment of those requirements in this connexion would 
not confo~m to actualities. 

ROMANIA Original: FRENCH 

Article 49 of draft Protocol I 

The Romanian delegation joined in the consensus on 
Article 49 in consideration of the fact that the problem 
dealt witH in that article' is of particular importance for 
the "protection of the civilian population during armed conflicts. 

'~e ~obk pa~t with great interest in the discussions in 
Committee ItI and that COITlJnittee' s Working Group, holding and 
defending the view that a regulation of that kind was a positive 
development of humanitarian law applicable in periods of armed 
conflict. 

We welcome the fact that Article 49 affords ample 
protection for works and installations containing dangerous 
forces, includirig nuclear po~er stations, and prohibits~ 
attacks against ;these objectives even if they are -military 
objectives. We'aiso'welcome the fact that this article . 
pr6~ides for theab~olute prohibition of reprisaI$ ~~a1rist 
works and installations containing dangerous forc'es. 

Article 50 of draft Protocol I 

Article 50 s which we have just voted on~ is an important 
element in the general framework for the protection of the 
civilian popualtion and civilian objects. We are in full 
agreement with the spirit of the re~ulation laid down in t~is 
article, but nevertheless have certain reservations regarding 
the precautionary measures in attack. 

In our opinion, in an armed conflict in which the 
aggressor attempts to seize the territory of its victim, the 
victim of the aggression is entitled to a preferential regime 
both as regards its means of defence and as regards the 
protection of its civilian population and objects. 
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Although Articl~ 5~provides for many precautioriar~ 
 

measures~ it also'permits atta6ks causin~ loss of human"-life 
 
among the civilian populat'"i"on". Paragraph 2 (a) (iii) oi':this 
 
article includes the,"l1principle of proportionality" , according: 
 
to which; duringan~attack, incidental loss of human life and 
 
damage to civilian objects are allowed on the sole condition 
 
that they must not be excessive in relation to the concrete 
 
and direct military advanta~e anticipated. The provision in 
 
question thereby weakens the provisions of other articles and 
 
other paragraphs of Article 50 concerning the protection of 
 
the civilian population against the effects of hostilities. 
 

Article 56 of draft Protocol I 

The Romanian delegation~ in JOlnlng the consensus in 
 
support of Article"" 56 on civil defence in occupied territories, 
 
wishes to emphasize once again that in its vie", any approach to 
 
the problems of humanitarian law applicable in armed conflicts 
 
should start from the need to abolish at once both war and the 
 
sources of' conflicts~ This is because-in existing conditions 
 
armed conf'lictsnot only affect the regions where they break 
 
Ollt ~ but also endang-er the peace of mankind as a whole. 
 

In view of these ~eneral considerations, it is natural 
that the RomaQian dele~ation should regard the problem of civil 
defence in occupied territories as particularly important and 
deserving of attention, believing that the most serious' breach 
of the rules of humanitarian law is aggression followed by the 
occupationbf a foreign terri tory. In this situation it is clear 
that the provisions of Article 56 must not in any way restrict 
the right of the victim.to.defend himself in his own territory. 
At the same. time} there must be a clear distinction between 
combatants and the civilian populations since the civilian 
population and the civilian civil defence organizations should 
enjoy general and effective protection against the dangers 
arising out of military operations, everywhere and in all 
circumstances. 

In our view, the sole aim of the" provisions of Artiele 56 
is to give rights to the-civilian population and the,civil-ian 
civil defence organizations and to impose the maximum restraint 
on the activities of the Occupying Power. 

SWEDEN Original: ~NGLISH" 

Artic~e 50 of draft Protocol I 

The provisions stated in Article 50 were elaborated after 
long debate in Committee III in 1975 (second session of the 
Diplomatic Conference) and were adopted by consensus in the 
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Committee. Considerable efforts have been made in order to 
clarify the responsibility on different command levels. Certain 
provisions are stated for those responsible for planning and 
deciding attacks. Special provisions are included for those 
who have to carry out attacks. In all these new rules a well~ 
founded balance is expressed between the military requirements 
and the desire to afford improved protection for civilians. 

We deem this article to .be of very great importance in 

the new rules of international law. 


UNION OF SOVIET Original: RUSSIAN 
SOCIALIST REPUBLICS 

Articles of draft Protocol I relating to civil defence 

Article~ 54td 59 

Iti8 to this Conference that the honour has fallen of 
 
being the first international body to draw up and adopt 
 
principles of :i.nt,ernational law governing civil defence 
 
activities in time of armed conflict. 
 

Civil defence Govers many aspects of the life of the 
civilian population in the most complicated situations~ both in 
wart'imearid inrtatural disasters~ when the fate of a consider~ble. 
proportfon of a' ;coJlntry' S population may be decided. 

Under the conditions prevailing today, further development 
of humanitarian law is'therefore impossiblewitb,outlegal .. 
recQ~n~tion and appropriate regula1;;i"on of civildefen'ce activl. 
tiefi''fdr the relie'f·of the suffering population. 

In the course of two sessions, Committee II and its 
working groups~ headed by their Chairman, and all the 
representatives~ have done a great deal of work on the section 
in question, in an effort to arrive at compromise solutions 
and more precise formulations of each article. At meetings 
of Committee II the positions of the various delegations :were 
further defined and duly taken into account, and all the 
articles were adopted by conSensus. 

The most complicated and at the same time important task 
was to draw up the provisions. On the protection of military 
civil defence personnel'. We fully understand the positions of 
those, delegations that put forward different points of view 
on t'his problem. 



CDDH/SR.42 - 238 

We are in favour of a realistic approach to the matter j 
guided by the fact that national civil defence organizations 
already exist. Our aim is to give reasonable protection to 
personnel who are really enga~ed solely in carryin~ out 
humanitarian tasks, in saving the civilian population. vlliether 
such personnel are military or civilian is purely a matter of 
form. 

All of us know very well what modern warfare can be like. 
After mass destructions ruin and contaminations great efforts 
are necessary in order to bring relief to the suffering 
population. 

Civil defence personnel therefore need to be well trained, 
disciplined and ready to make sacrifices in order to save 
people. All this makes -it necessary sometimes to call upon the 
aid of military units. Even in peacetime) military personnel 
are employed in some countries to deal with the consequences 
of natural disasters. In wartime their .aid can be vitally 
necessary. 

That is why military personnel engaged in saving the 
civilian population must be protected. 

Medical personnel are closer to the field of battle than 
civil defence per~onnel, but they are nevertheless protected 
when performing humanitarian duties. Some of the members of 
military civil defence units are also medical personnel. 

But how are medical personnel to carry out their task if 
people have first to be rescued from piles of rubble and in 
addition the seriously wounded have to be taken to hospital? 
Special units with the requisite equipment and transport are 
needed for this purpose. 

UNITED KINGDOM OF GREA~ BRITAIN 
AND NORTHERN IRELAND 

Original: ENGLISH 

Article 47 bis of draft Protocol I 

My delegation has joined in the consensus on this article 
as amended by document CDDH/412/Rev.l. We note particularly 
the use of the expression ilspiritual heritageti~ which qualifies 
the reference to places of worship and makes it obvious that 
the protection given by· this article extends only to those 
places of worship which do constitute such spiritual heritage. 
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Many holy places are thus covered, but it is clear to my 
delegation that the article is not intended to apply to all 
places of worship without exception. 

Secondly, my delegation does not understand this article 
 
as being intended to replace the existing customary law 
 
prohibitions reflected in Article 27 of the 1907 Hague 
 
Regulations annexed to The Hague Convention No. IV of 1907 
 
concerning the Laws and Customs of War on Land, which protect 
 
a variety of ~ultural an~ religious objects. Rather; this 
 
article establishes a ~pecial protection for a limited" Cl~55 
 
of objects which, because of their recognized importance, 
 
constitute a part of the heritage of mankind. It-is the 
 
understanding of my delegation that if these objects are 
 
unlawfully used for military purposes, they will thereby lose 
 
effective protection as a result of attacks directed against 
 
such unlawful military uses. 
 

UNITED REPUBLIC OF CAMEROON Original: FRENCH 

Article 51"of draft Protocol'I 

The Cameroonian delegation voted for Article 51, primarily 
for humanitarian reasons. But it stresses that this article, 
while capable of being broadly interpreted,. lays down in 
sub-paragraph (b) an obligation that might undermine the 
right":; , :and thence the freedom, of a State Party to the Geneva 
C01'lventions of 1949 and its Additional Protocols to organize 
its national defence systeM in the best pos,sible way and in 
the manner it considers most effective. 

Nevertheless, in the opinion of the Cameroonian delegation, 
the above obligation is attenuated by the introductory clause, 
which makes it less imperative both on the Parties to the 
conflict and on the Parties to the Geneva Convehtions. 

The Cameroonian delegation therefore- considers that the 
obligations under this article are not absolutes since they 
are to be fulfilled only lito the~ maxfmum extent feasible!r, 
for no one i'soblig;ed to do the Impossible. It is in the light 
of this interpretation, there~ore, that the Cameroonian 
delegation reaffirms'that these obligations can in no way 
restrict the right of a Parti to the conflict to organize its 
national defence in what lt considers to be the most adequate" 
manner. 
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UNITED REPUBLIC OF TANZANIA Original: ENGLISH 

Article 42 of draft Protocol I 

The Tanzanian delegation is very happy with the outcome 
 
of the decision on Article 42 of Protocol I. The overwhelming 
 
majority of the votes in favour of the article shows without 
 
doubt the humane conscience of world opinion towards those who 
 
up to now have languished under the yoke of imperialism and 
 
colonialism and also towards those who are subjected to racism 
 
in their own country. In particular, I have in mind the 
 
countries in southern Africa, to wit~ Zimbabwe~ Namibia and 
 
South Africa. 
 

Liberation wars have been won. In this regard~ Mozambique, 
Angola~ Guinea-Bissau are now free and sovereign countries. 
In these wars in which the peoples were fighting for independence 3 

freedom and self-determination, the most outrageous crimes 
against humanity were perpetrated against the nationals of 
these countries. And in those countries that are not yet 
independent, heinous crimes against them are committed every
passing day. .. 

It is with the utmost relief that the delegation of 
Tanzania views the adoption of this article. 

In conclusion, the Tanzanian delegation wishes to stress 
that owing to the importance of this article, it should not be 
open to reservatibn~ In this way humanitarian law will 
definitely be developed. 

UNITED STATES OF AMERICA Original: ENGLISH 

Article 47 bis of draft Protocol I 

We are pleased to see that the nations represented at this 
Conference so overwhelmingly endorse and support a special 
recognition for objects of cultural or spiritual heritage of 
mankind. It is the understanding of the United States that this 
article was not intended to replace the existing customary law 
prohibitions reflected in Article 27 of the 1907 Hague Regulations 
respecting the Laws and Customs of War on Land protecting a 
variety of cultural and religious objects. Rather the article 
establishes a special protection for a limited class of objects 
which because of their recognized importance constitute a part 
of the special heritage of mankind. Other monuments, works of 
art or places of worship which are not so recognized, none the less 
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represent obj ects norrr.ally dedicated for civilian purposes and 
are therefore presumptively protected as. civilian objects in. 
accordance with the provisions of Article 47. 

\lTe note that the use of these objects in support of the 
 
military effort is a violat1on of this article. Should they 
 
be used in support of the military effort it is our clear 
 
understanding that these objects will lose the special 
 
protection of this article. 
 

Articles .. 50 and 51 of draft Protocol I 

It is the view of the United States that Article 50 
represents a major step in the reaffirmation and development of 
humanitarian law applicable in armed conflict. Not only does 
it codify for the first time the rule of proportionality but 
it also gives to military commanders uniformly recognized . 
guidance on this responsibility to civilians and the civilian 
population in carrying out attacks against military objectives. 

Commanders and others responsible for planning, deciding 
 
upon or executing attacks necessarily have to reach decisions 
 
on the basis of their assessment of the information from all 
 
sources which is available to them at the relevant time. This 
 
of course is appropriate for the entire section, including 
 
Articles 45 and 47. 
 

The reference in Articles 46 and 50 to military advantage 
anticipated from an attack are intended to refer to the 
advantage anticipated from the attack considered as a whole and 
not only from isolated or particular parts of that attack. 

It is the understanding of the United States Government 
that the word "feasible" when used in draft Protocol I j for 
example in Articles 50 and 515 refers to that which is 
practicable or practically possibles taking into account all 
circumstances at the times including those relevant to the 
success of military operations. 

YUGOSLAVIA Original: FRENCH 

Article 56 of draft Protocol I 

The Yugoslav Government attaches the utmost importance 
to the civil defence of the civilian population in international 
armed conflicts. In our view~ civil defence is one of the major 
instruments for achieving this goal. 
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Article 56 governs the status of civil d'efence in Dccupied 
tet:iritory. The Yugoslav delegation wishes .to·stateonce'-,again, 
in this context, that according to the experience ·of ·mode.rn 
warfare the aggressor and occupier often try to take undue 
advant'ageo-f' civil defence by seeking to useitfo·r their own 
be-refit. The provisions of Article 56, paragraph '2", 
protects civildefence from such abuses . Inour~ opinion these 
provisions gua>rantee civil defence organizations the righ.tto 
decide whether or not in the specific case of occupation, 
continuation of their activities is in the interest of the 
civilian population. In other words, it is for the civil defence 
organizations to decide whether they are to continue their 
activities' on territory temporarily occupied by the adversary 
in order to ensure that civil defence is not used for the 
enemy's benefit. 

lITe are convinced that .·.this.·interpretation reflects the 
contemporary development 'of international humanitarian law 
applicable in armed conflicts, which provides the population 
of temporarily-occupied territories with additional means 
of defending themselves against· the invader. 
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SUMMARY.RECORD OF THE FORTY-THIRD PLENARY ME,ETING 

held on Friday, 2.7 May 1977, at 3.15 p.m. 

President: Mr. Pierre GRABER Federal Councill,o-I', 
Head of the' Federal' 
Politio.al Department of 
the Swiss Conf'ederation 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/40,1) 
(continued) 

Article 59 - Identification (concluded) 

1. The PRESIDENT said that the discrepancies between the 
different language versions of Article 59 to which attention 
had been drawn at the fort.y-second plenary meeting (CDDH/SR.42) 
would be coprected by the Drafting Committee and the Secretariat. 

*Article 59 waS adopted by consensus. 

Article 59 bis - Members of the armed forces and military units 
assigned to civil oefence organizations 

2. Mr. HESS (Israel), Mr. GRIESSLER (Austria), Mr. HARSANA 
(Indonesia), Mr. MAHONY (Australia) and Mr. NAOROZ (Afghanistan) 
said that they would submit written statements on Article 59'bis 
to the Secretariat. --

3. Mr. SKARSTEDT (Sweden) said that his delegation would 
submit a written statement on Article 59 bis and the question 
of armed civil defence personnel. 

4. Mr. GOZZE-GUCETIC (Yugoslavia) said that he would submit 
a written statement on his delegation's interpretation of the 
second sentence of paragraph 2. 

5. Mr. MULLER (Switzerland) said that his delegation would 
submit a written statement on its interpretation of paragraph 2. 

6. Mr. KORNEEV (Union of Soviet Socialist Republics) said ~hat 
his delegation would submit a written statement on Article 59 bis. 
He observed that the Russian language version of the articles -
relating to civil defence contained a number of typographical 
errors to which his delegation had already drawn the Secretariat's 
attention. 

* Article 66 in the final version of Protocol I. 
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7. The PRESIDENT said that the Russian text of Articles 54 to 
 
59 would be reviewed and corrected by the Secretariat. 
 

Article 59 biG was adopted by consensus. * 

Explanations of vote 

8. Mr. RUIZ-PEREZ (Mexico) said that Article 59 bis was long 
and complicated. Furthermore~ although it clearly-established 
the right of military units assigned to civil defence services 
to respect and protection in all cases, the conditions it laid 
down in that regard were too severe. 

9. He referred in particular to paragraph·1 (b)s which 
stipulated that members of the armed forces and-military units 
assigned to civil defence organizations should be respected 
and protected if they did not perform any other military duties 
during the conflict. Civil defence was defined in Article 54 
as the performance of the humanitarian tasks intended to protect 
the civilian population against the dangers, and to help it to 
recover from the immediate effects J of hostilities or natural 
disasters. Military units wer~ f~equently called upon to assist 
t~e civilian population when disasters such as floods, earth
quakes~ fires or droughts occurred~ and his delegation would 
have liked members of the armed forces to be protected when they 
performed such tasks without being obli~ed to retain their civil 
def~nde ~tatus for the entire duration of the conflict. 

10. His delegation had joined the consensus reached in 
Committee II in order not to hinder the Committee's work; but 
it wished to place on record its opposition to paragraph 1 (£). 
Deletion of that sub-paragraph would not have encouraged abus~s 
or perfidious acts, which were adequately provided against under 
paragraph 1 (~), (£), (~) and (f). 

11. His .delegation had ,joined in adophing the article by 
consensus for the reasons- that had prompted it to follow the 
same course in Committee II. 

Article 60 - Field of application 

12. Mr. AL ASBALI (Libyan Arab Jamahiriya) observed that the 
Arabic text made no mention of the fourth Geneva Convention of 1949. 

13. The PRESIDENT said that the necessary correction would be made. 

* Article 67 in the final version of Protocol I. 
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Article 60 was adopted hy consensus. * 

Article 61 - Basic needs in occupied territories 

14. The PRESIDENT said that the Drafting Committee had agreed 
 
to replace the phrase "sans aucune discrimination" in the F~ench 
 

text of paragraph 1 by the phrase ~sans aucune distinction 
 
defavorable rl 


• 

15. Mr. DIXIT (India) asked what was the meaning of the word 
 
"obj ects If in the last line of paragraph 1. 


16. Mr. KLEIN (Holy See) said that the meaning of the term 
 
"objects necessary for religious worship!: was se;Lf-evident. 
 

*.Article 61, as amended, was adopted by consensus. 

Article 62 - Relief actions 

17. The PRESIDENT said that the phrase "sans aucune discrimination" 
in the first sentence of paragraph 1 should be replaced by the 
phrase "sans aucune distinction defavorable il • 

18. Mrs. HERRAN (Colombia) drew attention to a grammatical error 
in the tenth line of the Spanish text of paragraph 1. 

19. Mr. URQUIOLA (Philippines) said that the word "mention" in 
the third line of the English text of paragraph 1 should be 
replaced by ijment ioned 11 • 

20. Mr. AL-FALLOUJI (Iraq), speaking as Chairman of , the Drafting 
Committee, said that corrections would have to be made to the 
Arabic text of paragraph 3 (£), 

21. The PRESIDENT said that due account would be taken of those 
comments. 

*** Article 62~ as amended; was adopted by consensus. 

Article 62 bis - Personnel participating in relief actions 

**** Article 62 bis was adopted by consensus. 

* Article 68 in the final version of Protocol I. 
 
** Article 69 in the final version of Protocol I. 
 

*** Article 70 in the final version of Protocol I. 
 
**** Article 71 in the final version of Protocol I. 
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Article 63 - Field of application 

22. Mr. ABDINE (Syrian Arab Republic) said that the Arabic 
 
version of several oftbe articles gave rise to serious difficult 

ies. For instance~.the title. cf Article 63 had been omitted from 
 
the Arabic text. That and many similar questions would need to be 
 
taken up by the D.:i'afting Committee. 
 

23. The PRESIDENT said that the matter raised by the previous 
 
speaker would be dealt with by the Arab group of delegations 
 
together with the Drafting Committee and the Secretariat. 
 

Article 63 was adopted by consensu~. * 

Article 64- Refugees and stateless persons 

24. Mr. ABDINE(Syrian Arab Republic) said that his delegation 
 
had two comments to make with respect to Article 64. 
 

25. First 3 the phrase IFbefore the beginning of hostilities L was 
ambiguous_and made it impossible clearly to identify the refugees 
and stateless persons to be protected. The example of the Second 
World War illustrated how complex the question could be, inasmuch 
as a war could be made up of a series of hostilities occurring over 
a period of sever·al years. Application of the provisions of 
Article 64 would inevitably limit in time the protection of the 
persons concerned and would deny that protection to those who 
became refugees or stateless persons as a result of the hostilities. 

26. SecondlY3 it was regrettable that the protection granted by 
the article had not been extended to persons who were forced to 
fl~e their homes becau~e of hostilities and whnse situation should 
receive priority treatment according to the objectives of draft 
Protocol I. The proposal which his delegation had submitted to 
the third session of the Diplomatic Conference with a view to 
making good that omission had been evaded at the current session 
on the pretext that Hin the time available~ it proved impossible 
to reach agreement on a text" (CDDH/III/408 9 para. 13), and it had 
also been stated that the refugees in question were already covered 
by the provisions of Articles 44 and 70 of the fourth Geneva 
Convention of 1949 in_particular. In.the view of his delegation, 
those provisions were too general to provide the persons concerned 
with proper protection, nor did they provide any protection for 
refugees in terms of their country of origin. 

27. His delegation noted with moderate satisfaction the suggestion 
by Committee III "that the sponsors of this proposal may wish to 
continue their efforts as· a matter of the law of refugees, in co
operation with the United Nations High·Commissioner for Refugees, 
and outside of the specialized field of the laws of war;l 
(CDDH/III/408, para. 13). It considered that suggestion to 

Article 72 in the final version of Protocol I.* 
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constitute encouragement and authorization by the Conference to 
pursue the efforts in favour of refugees and to prepare the 
relevant conventions in collaboration with the United Nations High 
Commissioner for Refugees. 

28. Mr. PATRNOGIC (Observer for the Office of the Uniteo Nations 
High Commissioner for Refugees) thanked the Conference for the 
understanding which it had shown in adopting by consensus important 
provisions for the protection of refugees and stateless persons. 
Article 64 spe~ifically recognized that refugees and stateless 
persons were protected persons within the meaning of the fourth 
Convention of 1949 and of Protocol I. The persons concerned were 
those who, before the beginning of hostilities, were considered 
as refugees or stateless persons under the international instruments 
accepted by the Parties to the conflict - primarily the 1951 
Convention reb.ting to the Status of Refugees, the Organization of 
African Unity Convention Governing the Specific Aspects of Refugee 
Problems in Africa, adopted in' 1969, and the Statute of the Office 
of the United Nations High Commissioner for Refugees (see United 
Nations General Assembly resolution 428 (V» - as well as the 
national legislation of:the State of refuge orof residence. The 
article supplemented and strengthened Article 44 of the fourth 
Geneva Convention. The provisions adopted would help to provide 
fuller protection, at the international level, for refugees who 
might find themselves in difficulties during armed conflicts; the 
article thus completed the protection of refugees in all 
circumstances and at all times. 

29. The representatives of the Office of the United Nations High 
Commissioner for Refugees and of the ICRC s as well as.interested 
governmental delegations~ had endeavoured to find a satisfactory 
solution to the problem of extending certain forms o~ p~ot~ction to 
persons obliged to leave their homes because of hostilities, but 
unfortunately there had not been enough time to reach general 
agreement. Some delegations had pointed out that Article 65 of 
draft Protocol.I already covered such persons and that consequently, 
unless they were nationals of one of the Parties, they were also 
protected in regard to that ~arty by Part III of the fourth Geneva 
Conventior-J..·· o·f 1949. The Office of the United Nations High 
Commissioner for Refugees was ready to co-operate with interested 
Governments in any effort connected with the law of refugees. 

30. The Diplomatic Conference had confirmed the fact that law was 
also a social phenomeno~; it was the expressiori of rules acc~pted 
by society at a given moment. Everything which had been said at the 
four sessions concerning the Geneva and The Hague Conventions showed 
that, despite the wisd6m with which those texts had been prepared~ 
they were now out of date. Since their adoption there had been 
in society in general, in United Nations law, and in humanitarian 
law - an extraordinary development of political and legal phenomena 
which it had not been pO.l3sible to understand or conceive in 1949. 
The fundamental role of humanitarian law was to cover, as far as 
possibl~ all situations. In that respect the Conference had 
accomplished its task. 
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A~ticle 64 was adopted by consensus. * 

Article 64 bis - Reunion of dispersed families 

** Article 64 bis was adopted by consensus. 

Article 65 - Fundamental guarantees 

31. Mr. MBAYA (United Republic of Cameroon), referring to 
pa~agraph 4 Ce), observed that 6ertain legal systems provided 
for accused persons to be sentenced in absentia. He would 
therefore welcome some clarification of the meanin»: of the 
phrase "in his presence". 

32. Mr. ALDRICH (United States of America), speaking as Rapporteur 
of. Committee III~ said that no objection had been raised to the 
wording of paragraph 4 (e) during the Committee's discussions. 
The right of a person to-be present at his own trip.l in order to 
be able fully to defend himself had been considered by the 
Committee to be an important right~ Only jurisdiction which 
denied an accused person that right would be contrary to 
paragraph 4 (s:.), 

33. Mr. PAOLINI (France) said that the French text of 
paragraph 4 ( e) would be improved if the phrase tl en sa presence jt 
was replaced by the words lCetant presente!;. 

34. Mr. MBAYA (United Republic of Cameroon) said that the 
suggestion by the French representative did not solve the problem. 
The question was whether or n~t paragraph 4 (e) excluded the 
possibility of trying an accused person in absentia. 

35. Mr. AL-FALLOUJI (Iraq) agreed with the explanation given by 
the Rapporteur of Committee III and supported the suggestion by 
the French representative. The provision in question, which 
concerned only the right of an accused person to be present at his 
trial, wouid not exclude the possibility of trial in absentia 
if the accused person had, for example;. escaped or absconded. 

36. Mr. de BREUCKER (Belgium) said that the provision in 
paragraph 4 (e) was based on Article 14, paragraph 3 (d), of the 
International-Covenant on Civil and Political Rights (resolution 
2200 (XXI) of the United Nations Genera~ Assembly). In his view, 
the text before the Conference, which had been approved by 
Committee Ills was perfectly adequate and could be adopted as 
it stood. 

Article 73 in the final version nf Protocol I. 
Article 74 in the final version-of Protocol I. 
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37. Mr. MARTIN HERRERO (Spain) said that his delegation had 
participated in. the preparation of Article 65 and had submitted 
an amendment which had been partially incorporated in para
graph 4 (h). Owing perhaps to an excessive desire for 
perfection~ however) the Spanish text of some of the paragraphs 
left much to be desired. For instance~ there was room for 
improvement in the wording of paragraphs 2 (~) and 3. 

38. Mr. ROMAN (Chile) pointed out that the Drafting Committee's 
Spanish version of the article in question differed from the 
text adopted by Committee III~ which in paragraph 2 (a) (iii) 
had spoken of t1casti~os corporales Ii not "penas corporales II s 

a phrase unfamiliar to many States. The Spanish text should be 
aligned with the French and English texts. 

39. Mr. AL-FALLOUJI (Iraq)j Chairman of the Drafting Committee, 
said that the paragraph had been studied by Mr. Sanchez del Rio 
(Spain)~ who had now left) having rendered great service to the 
Conference. He would ask the Spanish representative to work 
with the Drafting Committee on the necessary changes to the 
Spanish text. 

40. Mr. MARTIN HERRERO (Spain) accepted that invitation. 

41. Mrs. MANTZOULINOS (Greece) said that her delegation 
welcomed the consensus on Article 65; which was designed to fill 
the gaps in the Geneva Conventions. Her delegation attached 
particular importance to the wording of the last sentence of 
paragraph 1 ~ which provided that lJEach Party shall respect the 
person, honour, convictions and religious practices of all such 
persons II. It had wisely been decided to delete all e,xamples of 
persons covered by the article. 

42. Her delegation considered that persons who became refugees 
or stateless persons after the start of hostilities and were 
therefore not covered by Article 64 were, pendin~ adequate 
settlem~nt of their case by the Office of the High Commissioner 
for Refugees, protected by Article 65. The same was true of
mercenaries, who according to Article 42 quater were denied the 
right to combatant or prisoner-of-war status. As human beings, 
mercenaries could not he denied minimum humanitarian protection 
if they fell into the power of a Party to the conflict. Her 
delegations with others, considered that persons in that 
category were also covered by Article 65. 
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43. Mr. MBAYA (United Republic of Cameroon) asked whether .the 
words "No one shall be prOsecuted or punished by the sam~ Pa~ty 
for an offence of which a final judgement acquitting or 
convicting that person has been previously pronounced under tte 
same.law and judicial procedurel!, in paragraph 4 (h), mea!1t that 
a person so acquitted could ba tried by another Party for the 
same offence. 

44. Mr~ ALDRICH (United States of America), Rapporteur of 
Committee III,e-xplained that: the Committee had notcoris5.dered 
it possible to preclude trial and punishment by a different 
Party. One of the Com..rr.i ttee i s concerns had been the poss:Lbility 
that a person who had corrtrni tted a serious offence could be 
tried and acquitted of that offence by the Party of which he 
was a national; which might no~ be a fair trial. 

Article 65 was adopted by consensus. 

Explanations of vote 

45. Mr. GRIBANOV (Union of Soviet Socialist Republics) and 
Mr. de BREUCKER (Bel~ium) said that they would submit wrttten 
statements on Article 65. 

46. Mr. ABDUL ELAZIZ (Libyan Arab Jamahiriya)1"eservec. his 
delegation's right to submit at an appropriate time its 
observations concerning Article 65. 

47. Mr. MORENO (Italy) said that his delegation was glad that 
Article 65, one of the most important in the Protocols, had beer! 
adopted by consensus. The wording: however~ could have been 
better. 

48. His delegation attaehed ,great importance to the article, 
which was designed to fill the inevitable gaps in the 1949 . 
Conventions and to set definitive limits to the discretion that 
could be exercised by Parties to a conflict. 

49. The article reaffirmed certain basic rules of general inter
national law, but the list could not be rionsidered exhaustiv~. 
There could be no derogation from the provisions of the article, 
which applied to every person who did not benefit from more 
favourable treatment under the Conventions or the Protocol. 

Article 75 in the final version of Protocol I.* 
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50. Mr. EIDE (Norway) said that his delegation had joined in the 
consensus .on Article 65, Nhich was of vital importance to the 
system of protection of the Protocol. His delegation had made 
a statement on the article at the time of it~ adoption in 
Committee, and "iould !""<:?rely ~dC'~ that it understood that para
graph 4 (h) did not refer to judgements passed by foreign courts 
or tribunals. . 

51. Mr. AKRAfil (AfghaniGtan) said that his delegatiop would 
 
submit a written statement on Article 65~ which was orie of the 
 
most important in draft Protocol I. 
 

52. Mr. PAOLINI (France) said that his delegation, too, would 
 
submit a written statement. 
 

53. Mr. IPSEN (Federal Republic of Germany) said that his 
 
delegation would sUJTI1l1it a statement of interpretation on 
 
paragraph 4 (e) of Article 65,' concerning the problem raised 
 
by the Cameroon representative. 
 

Article 67 - Protection of women 

54. Mr. MBAYA (United Republic of Cameroon) suggested that it 
would be more logical to reverse the order of the two sentences 
in paragraph 3. 

55. Mr. AL-FALLOUJI (Iraq)~ Chairman of the Drafting Committee~ 
endorsed that vieN. 

Article 67, as amended, was adopted by con~ensu~. * 

Article 68 - Protection of chilaren 

Article 68 was adopted by consensus. * * 

Article 69 - Evacuation of children 

56. Mr. AL GHUNAIMI (Egypt) recalled that the article as 
originally adopted by Committee III had included the words 
Hif any" in para.graph 3 (f) after !!The mother is full name and 
her maiden name 11. i-1any States made no distinction between a 
woman's name before or after marriage. He wondered why th~ 
words had been timitted; esoecially since parag~aph 3 (q) read 
lithe child i s relif,ion 

9 
' if ~nyll. 

* Article 76 in the final version of Protocol I. 
 
** Article 77 in the final version of Protocol I. 
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57. Mr. ALDRICH (United States of America)~ Rapporteur of 
Committee III~ explained that the words rfif any" had been removed 
at his suggestion, for he had thought them unnecessary and no one 
had disagreed with him. If the mother had no maiden name it 
would naturally not be included and no one would consider her in 
violation of the Protocol. 

58. Mr. NEMATALLAH (Saudi Arabia) supported the Egyptian 
 
representative! s view. 
 

59. Mr. ABDINE (Syrian Arab Republic) suggested that the 
 
words lIandher maiden name H should be deleted. 
 

60. Mr. ALDRICH (United States of America), Rapporteur of 
 
Committee III, said that that would not be satisfactory. In any 
 
case the paragraph provided that the card should bear "whenever 
 
possible" the information in question. 
 

61. Mr. AL GHUNAIMI (Egypt) said that in that case he would 
 
like the words !fif anyil in paragraph 3 (90) to be deleted. 
 

62. The PRESIDENT pointed out that comparison between the two 
items was hardly valid, since a child always had a mother 
whereas it might not have a religion. 

63. Mr. MOKHTAR (United Arab Emirates) proposed that the words 
"if any" should be added at the end of paragraph 3 (f). 

It was so agreed. 

64. Mr. MBAYA (United Republic of Cameroon) asked what was the 
meaning of the word ?lprimarilyil in the third sentence of 
paragraph 1. 

65. Mr. ALDRICH (United States of America)~ Rapporteur of 
Committee III~ explained that the word HprimarilyH had been 
included at the request of the Nigerian representative, who had 
argued that the original text did not adequately reflect the 
customs of certain countries with an extended-family system. 

66. Mr. AMIR-MOKRI (Iran)j referring to paragraph 3 (g) and (j)~ 
asked whether \1 familyf1 meant parents and 'l'/hether it was intended 
to include the address of the next-of-kin. 

67. Mr. ALDRICH (United States of America), Rapporteur of 
Committee III~ said that the Committee had tried to draw up a 
useful but not too detailed list. ~Family" meant either 
parents or whatever members of a family might remain. The address 
of the next-of-kin mi~ht be included if available, though it 
did not appear on the list. 
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68. Mrs. HERRAN (Colombia) suggested that the word !'any" in 
 
paragraph 3, (k) might be deleted, since it was confusing, at 
 
least in the Spanish text. 
 

69. Mr. CHELBI (Tunisia) suggested that the word Husuallyli 
 
should be used .instead of Oiprimarily!' in paragraph 1. 
 

70. Mr. MBAYA (United Republic of Cameroon) thought it would 
 
be best to delete the word IIprimarily ll. 
 

71. Mr. ALDRICH (United States of America), Chairman of 
Committee III; said that that change would be undesirable, 
since there were many people who might be responsible-:t:or the 
care of a child, including teachers, but it was not their 
names that were needed. The name of the person most responsible 
was the one required. 

72. With respect to the suggestion by the Colombian representa
tive, he.tnought that any linguistic problems might be cleared 
up by amending paragraph 3 (k) to read "the identification 
number for the child, if anyT;. 

73. r~r. MBAYA (United Republic of Cameroon) pointed out that 
 
a teacher would never have legal custody of a child. He would 
 
not press his amendment, however~ if other delegations did not 
 
endorse it. ' 
 

74. Mr. BINPSCHEDLER (Switzerland) supported the Cameroonian 
proposal for the deletion of lIprimarily !l. 

75. Mr. URQUIOLA (Philippines) opposed the deletion, for the 
reasons given by the United States representative. 

76. Mr~ ALDRICH (United States of America), Rapporteur of 
Committee III~ pointed out that the text, in English at least, 
did not refer to legal guardianship and had been carefully 
drafted to avoid being limited to those who were guardians by 
virtue of law 7 in order to take account of the customs of 
various countries. In English the deletion of ,the word 
"primarily" would change the provision fundamentally, making 
it possible for anyone with responsibility for a childs however 
temporary, to give permission for it to be evacuated. 

77. Mr. RABARY-NDRANO (Madagascar) suggested that the wording 
might be,." ... persons who ih that case by law or custom are 
primarily responsible ... ?I. 
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78. Mr. PAOLINI (France) suggested that~ as the difficulty was 
one not only of form but also of meaning, the word "normalement" 

'might be used instead of i1principalement~' in the French version. 

79. Mr. AJAYI (Nigeria) said that the provision had been intended 
to cover situations provided for in customary law. As a number 
of persons might be responsible for children to varying degrees~ 
it was essential to indicate the person who was considered to 
have greatest responsibility for the child. That could only be 
done by retaining the word tfprimarilyll. 

80. Mr. MBAYA (United Republic of Cameroon) withdrew his 
 
proposal but said that he was not convinced by the argument put 
 
forward by the representative of Nigeria. 
 

Article 69~ as amended s was adopted by consensus. * 

61. Mrs. UNDERHILL (Observer for the International Union for 
Child Welfare)~ ~peaking at the invitation of the President~ 
thanked all those who had helped the IUCH to arrive at the 
present version of Articles 670 68 and 69 of draft Protocol I and 
Article 32 of draft Protocol II. The IUCW had been particularly 
concerned with the protection of children in armed conflicts. 
Experiences in the field had shown that a number of situations 
had ~~isen whic~ were not provided for in the draft Protocols and 
could not have been foreseen. The IUCW had felt~ therefore~ that 
it would be helpful to include a number of modifications. As an 
observer from a non-governmental organization~ she had not been 
able to propose amendments and had therefore relied on delegations 
to do so on her behalf. She was most grateful for the kindness 
shown by a number of representatives in that respect, and wished 
to mention in particular the representatives of the following 
States: Algeria s Egypt, Greece s Holy See~ Nigeria~ Pakistan, 
Socialist Republic of Viet Nam~ Sweden) Switzerland, United Kingdom 
of Great Britain and Northern Ireland, United States of America 
and Yugoslavia. She also thanked all members of the ICRC for 
the valuable assistance they had given the IUCW even long before 
the Diplomatic Conference .was convened, and for enabling the IUCW 
Working Group on the development of humanitarian law to prepare 
and circulate two memoranda which she hoped had proved useful. 

82. She expressed her organization's deep appreciation to the 
Swiss Government, which had rendered great service to the 
world by providing a forum at which international relationships 
had been established and international understanding increased. 

* Article 78 in the final version of Protocol I. 
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New article to be added after Article 69 _~'":"_ Measures of 
 
protect<ion for journalists 
 

83. Mr. PAOLINI (France) said that the new article for insertion 
after Article 69 was concerned with the protection of journalists 
engaged in dangerous professional missions in areas of armed 
conflict. 

84. The French delegation had proposed a resolution~ which the 
 
United Nations General Assembly had adopted in 1970~ concerning 
 
the preparation of a special convention on the protection of 
 
journalists on dangerous missions. As the question clearly 
 
came within the competence of the present Conference, his 
 
delegation~ together with others~ had proposed the ne~ article 
 
now under discussion. 
 

85. His delegation welcomed the fact that the provisions of 
 
humanitarian law were ~ for the -first time in history, to be 
 
extended to journalists engaged in dangerous professional 
 
missions in areas of armed conflict. 
 

86. In reply to a comment by Mr. MATHANJUKI (Kenya) on para

graph 2 of the article~ Mr. ALDRICH (United States of America) 
 
explained that that paragraph should be construed as maintaining 
 
"the right of war correspondents ... to the status:! coiiferred by 
 
the Conventions cited~ especially Article 4 of the third Geneva 
 
Convention of 1949. 
 

87. Mr. KUSSBACH (Au~tria) said that his delegation would 
 
submit a written statement on the new article on journalists. 
 

88. Mr. ABDINE (Syrian Arab, Republic)~ referring to 
, 

the Annex 
to the article, which provided a model identity card for 
journalists on dangero.us professional missions, asked why the 
text of the identity card had been printed in four languages 
English, French, Spanish and Russian - but not in Arabic. 

89. Mr. GREEN (Canada) said that the card, which would be 
approximately of the size shown in the Annex, had been designed 
to fit into a battledress pocket. If all languages had been 
included~ the print would have been so small as to be 
undecipherable. He pointed out that paragraph 3 of the article 
stated that the card would be similar, not 'necessarily identical, 
to the model in the Annex. 

90. Mr. ABDINE (Syrian Arab Republic) said that other identity 
cards existed which included Arabic. He proposed that the text 
of the identity card for journalists on dangerous missions 
should also appear in Arabic. 
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91. Mr. PAOLINI (France), Miss EMARA (Egypt), Mr. URQUIOLA 
 
(Philippines) and Mr. AKRAM (Afghanistan) supported the Syrian 
 
proposal 
 

92. The PRESIDE~IT said that the text of the card in its final 
 
form would include Arabic. 
 

93. Mr. OSORIO (Colombia) said that, in the Spanish text, the 
 
heading on page 2 of the Annex should read nTarjeta de identidad 
 
para periodista en mision peligrosa H 

• 
 

The new article on journalists, to be added after Article 69, 
was adopted by consensus.* 

Article 70 - Measures for execution 

Article 70 was adopted by consensus. ** 

Article 70 bis - Activities of the Red Cross and other 
humanitarian organizations 

Article 70 bis was adopted by consensus. *** 

94. Mr. TETERIN (Union of Soviet Socialist Republics) said that~ 
in his delegation's view, the adoption of Article 70 bis by 
consensus was of' great importance for the Red Cross a'S"""a whole 
and signified a new sta~e in its development. The Soviet Red 
Cross, which had 94 million members, had throughout its history 
followed the high ideals and humanitarian principles of the 
International Committee of the Red Cross. It had provided and 
would continue to provide assistance to all peoples fighting for 
national independence and to the victims of all armed conflicts. 
In the Second World War it had saved the lives of many millions, 
had taken measures to avoid epidemics over vast areas, had 
organized the 'protection of the civilian populaiion and had 
rendered great services to Soviet society as a whole. The 
memory of the Second l.Jorld v.!ar ~ in which the USSR had lost over 
20 million people, was still fresh and the Soviet Red Cross 
would continue its task, which it regarded as part of ~ general 
effort to avoid wars and suffering. 

Article 71 - Leg:al advisers in armed forces 

**** Article 71 wa.s adopted by consensus. 

---_. 
* Article 79 in the final version of Protocol I. 

** Article 80 in the final version of Protocol I. 
*** Article 81 in the final version of Protocol I. 

**** Article r,2 In the final version of Protocol 1. 
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Article 72 - Dissemination 

95. The PRESIDENT drew attention to amendm~nt CDDH/419 
concerning Article 72, which had been submitted by the 
Byelorussian Soviet Socialist Republic, the Ukrainian Soviet 
Socialist Republic and the Union of Soviet Socialist ~epublics. 

96. Mr. TETERIN (Union of Soviet Socialist Republics) said 
 
that amendment CDDH/419 had been submitted because the sponsors 
 
considered that paragraph 3 of Article 72 was superfluous.· If 
 
the High Contracting Parties accepted the obligations laid 
 
down in the Protocol, they must also be prepared to take 
 
responsIbility for implementing them. He therefore requested 
 
that Article 72 should be put to the vote. 
 

97. Mr. PARTSCH (Federal Republic of Germany) said that, 
 
although his delegation found the amendment interestinp::s it 
 
felt that the effectiveness of the obligation to implement the 
 
pro~isions 'Was weakened by the proposal. Reporting systems 
 
had already pro~ed effective in the implementation of othel' 
 
internati.onal instruments. States had been known to take 
 
spectacular measures in order to be able to report on their 
 
progress. 
 

98. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) pointed 
out that the ·question under consideration was the submisslon of 
reports concerning not the implementation of the Protocol but 
solely the dissemination of the text of the Protocol, which was 
not the same thing. The dissemination of documents and the 
technological methods employed by States was a matter which came 
within the sovereignty of each State. There were di~ferent 
methods of dissemination and be would- have agreed with the 
representative of the Federal Republic of Germany if the ques;t:i,on 
had been one of implementing the provisions of the Protocol and 
not of the dissemination of the document. 

99. He was not in favour of any obligation being imposed on 
States regarding the pureiy teChnical .matter of how they were to 
disseminate information, e~p~cially ~ihce the article was 
concerned with the duty of sover~ign States to submit those 
reports not only to the depositary State but. also to the 
International Committee of the Red cross, i.e. to a non
governmental organization - a procedure which would be unique 
in international law. 

100. Mr. CLARK (Nigeria) and Mr. AMIR-MOKRI (Iran) supported 
amendment CDDH/419. 
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101. Mr. VAN LUU (Socialist RepuQlic of Viet Nam) endorsed the 
 
views expressed by the representative of the Ukrainian Soviet 
 
Socialist Republic concerning the sovereignty of States. 
 

102. Mr. REED (United States of America) suggested that a vote 
 
should be taken on amendment CDDH/419. 
 

103. The PRESIDENT put to the vote amendment CDDH/419 proposing 
 
the deletion of paragraph 3 of Article 72. He pointed out that 
 
under the rules of procedure a two-thirds majority was required. 
 

There were 45 votes in favour, 27 against) and 14 abstentions. 

Not having received the necessary two-thirds majority, the 
 
proposal to delete paragraph 3 was rejected. 
 

104. Mr. AMIR-MOKRI (Iran) said that his delegation had voted in 
 
favour of the amendment. It considered that some States lacked 
 
the material resources to enable them to meet the obligations 
 
laid down in paragraph 3 of Article 72. The article should 
 
therefore be drafted in such a way as to leave the question of 
 
reporting optional. 
 

105. Mr. GREEN (Canada) said that his delegation had been anxious 
 
to include the word "encourage" in paragraph 1, because it 
 
reflected the'federal situation in Canada, where education was a 
 
matter of Provinces and not of the whole country as a High 
 
Contracting Party. 
 

106'. With reference to the obI igation in paragraph 3, he assumed 
that, sipce it was only possible to give encouragement~ it would 
be adequate to report to the ICRC on measures taken to request 
provincial authorities to promote such studies through lectures, 
demonstrations, etc. J but not necessarily through structured 
classes in schools. 

107. Mr. EL HASSEEN EL HASSAN (Sudan) said that his delegation 
had voted in favour of the amendment for the same reasons as those 
given by the representative of Iran. 

108. Mr. CLARK (Nigeria) requested a separate vote on paragraph 3. 

109. Mr. PARTSCH (Federal Republic of Germany) moved that the 
Conference should vote on the article as a whole. 

110. The PRESIDENT said that, as an objection had been raised} 
the Conference should proceed to vote on the Nigerian proposal, 
by simple majority. 
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The Nigerian proposal that a separate. vote shoul.d be taken 
 
on paragraph 3 of Article 72 was adopted by 48 votes _·to" 26, with 
 
15 al;>.stenti,ons. 
 

111. . The PRESIDENT sugges'ted that the Conference should vote first 
on paragraphs 1 and .2. 

112. Mr. CHAVEZ-GODOY (Peru) said that it was his understanding 
that the Conference had decided.to vote on paragraph 3 first. The 
vote. on· pa·ragraphs. ,1 and 2 might be influenced cy the retention 
or rej ection of paragraph 3. 

113. Mr. BINDSCHEDLER (Switzerland) said that a separate vote on 
 
paragraph 3 would deal with the same subject matter a$ the vote 
 
on the amendment which had just been rejected. He inquired 
 
whether it was .ler-;allyin order .. for the Conference to vote twice 
 
on the s8.ip.e'subject matter and:requested the opinion of the legal

advisers •. ' .. , . 

114:. Mr. MBAYA (United Republic of, Cameroon) said that the text 
 
of paragraph 3--was-not-an amerrd:fneITt-and--thefactthat the vote 
 
on the paragraph andcthe vote on_the,rejected.Soviet Union 
 
amendment- -might -produc-e--the-- same--resultwas nptimportant... Th~re 
 

was nothing in the rules of procedure to suggest that a separate 
 
vote on paragraph 3 -was inadmiss~ble .. 
 

115. Mr. HUSSAIN (Pakistan) pointed out that the Conference had 
already decided that1 an. separat.e vote sl1.91,lld be taken on 
paragraph 3; and that--decisiorr-must--be:respected. 

116. Mr. ABDlNE (Syrian Arab Republic-)- supported ·the repres-entative 
of Pakistan. The first vote had beenpn:the ~cceptance or 
rej ection of an amendment. The Conference--now had-to -vote-on' 
whether it should retain paragraph,}. :r~-: WOUld. be illogical to 
claim that paragraph 3 had been adopt ed-· because the amendment to 
delete it had not obtained the necessary, two~thirds maj ori ty. 

117. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) agreed 
with the representatives of the United Republic of Cameroon, 
Pakistan and the Syrian Arab Republic. According to the logic of 
the Swiss representative's observation, amendments to delete 
every paragraph could be submitted and, if they were rejected, the 
Protocol might be adopted by a minority. That did not make sense 
in law. The procedure already decided upon should be followed. 

118. Mr. de ICAZA (Mexico) urged theS~iss representative to 
withdraw his request~· since it could jeopardize the position 
regarding paragraphs 1 and 20 
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119. The PRESIDENT observed that~ .in the light of what had just 
 
happened and having regard to the tWo-thirds majority rule, it 
 
would seem that a delegation wishing to delete a paragraph would 
 
be better advised to ask for a vote on the paragraph in question 
 
rather than to submit an amendment proposing its deletion. He 
 
suggested that~ as the motion for a separate vote had been 
 
carried, paragraph 3 should be put to the vote. 
 

120. Mr. PAOLINI (France) said that all the comments made seemed 
relevant, except for the fact that~ by rejecting the amendment 
to delete paragraph 3, the Conference had in fact retained that 
paragraph by a two-thirds majority. The Conference had then 
decided to take another vote on paragraph 3, in which a two
thirds majority was required. 

121. The PRESIDENT said that~ whatever line of argument was 
followed, a separate vote on paragraph 3 would have to be taken. 
He therefore invited the Conference to vote on that paragraph. 

There were 45 votes in favour, 30 against, and 14 abstentions. 

Not having received the necessary two-thirds majority, 
paragraph 3 was rejected. 

122. The PRESIDENT invited the Conference to vote on paragraphs 1 
and 2. 

Paragraphs 1 and 2 were adopted by consensus. 

Article 72~ as amended~ was adopted by consensus. * 

Article 73 - Rules of application 

**Article 73 was adopted by consensus. 

The meetin~ rose at 6.20 p.m. 

* Article 83 in the final version of Protocol I. 
** Article 84 in the final version of Protocol I. 
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ANNEX 

to the summary record of the 
forty-thi~d plenary meeting 

EXPLANATIONS OF VOTE 

AFGHAN1STAN Original: FRENCH 

Article 65 of draft Protocol I 

The delegation of Afghanistan joined the consensus for 
 
the adoption of Article 6~ of draft Protocol I. 
 

Our delegation participated with great interest in the 
 
negotiations leading up to the elab6rationof this article. The 
 
discussions did not proceed very easily and it took over two 
 
weE\k:S to reach a compromise text. The present wording of the 
 
arti'cle is, in substance, compatible with the laws applying in 
 
Afghanistan. ' ' 
 

As the principles of Islam lie at the root of our laws 
 
cori'cerning penal proceedings, respect for "the dignity of the 
 
person is at all times recommended therein. 
 

We are glad to see that acts of violence and outrages upon 
 
pe~sonal dignity are prohibited under Article 65'.' ' 
 

The Conference, by adopting this articles which ~e one of the' 
most important in draft F'rotocol I, has made a very effe:ct~ve 
contribution to the development of international humanit~a:rlan law. 

However, our delegation, while paying' a tribute to" all'those 
who took a very active part in the elaboration of this coinp~emise 
text, finds Article 65 a little too long.' There are many details 
in the wording which are liable to be ccms't!'ued differently,," and 
which may hence cause some diverp-ence in the points of view of 
those called upon to apply the text. 

AUSTRALIA Original: ENGLISH 

Article 59bis of draft Frotocol I 

The AUstralian delegation has supported the consensus on this 
article, though if the articl'ehad come to a vote 5 my delegation 
would have abstained. For reasons similar to those we have already 
mentioned in relation to Article 58, Australia has serious doubts 
about the effectiveness of Article 59 his. 
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The essential characteristic of civil defence is that its 
 
tasks are performed by civilians for the protection of the 
 
civilian population of which~hey are part. Australian civil 
 
defence personnel are civilians and the Australian delegation 
 
believes that it is proper to provide the highest possible 
 
degree of protection for people who undertake these tasks for 
 
the benefit of their fellow civilians. 
 

The Australian delegation has always maintained the view 
that civil defence protection should only be available 3 and 
civil defence marking only permitted for unarmed civil defence 
units. This view has not changed. We shaLl, of course, conform 
to the humanitarian purposes of Article- 59bls but we-wish to 
place on record our view that there may be O'CCasionsin which 
strict compliance with the terms of this article will prove to 
be difficult and may even prove to be impracticable. 

Article 70 bis o~ draft Protocol I 
., 

The Australian <:ielegation strongly supports Article 70 bis 
whic-h fiets out very clearly the responsibilities which signat·ory 
States are p~epared to accept and have undertaken in rela~ion to 
the three different but closely related Red Cross organizations 3 

namely the International Committee of the Red Cross, the national 
Red Cross, Red Crescent and Red Lion and Sun Societies, and the 
League of Red Cross (Red Crescent .and Red Lion and Sun) 
Societies during periods of armed conflict. 

Protocol I provides that one or more· of these organizations 
have an important role in the implementation of the humanitarian 
provisions of the Protocol . 

. Article 6 of draft Protocol I provides for co-operation 
between signatory States and their Red Cross, Red Crescent, 
Red Lion and Sun Societies in the training of personnel to assist 
in-the implementation of the Protocol, as well as for the Inter
na;t;;ional Committee of the Red Cross to hold in readiness lists 
df qualified personnel who have been trained to assist in 
facilitating its application. 

Articles 9 (Field of application) and 23 (Hospital ships and 
coastal rescue craft) of the draft Protocol~ concerned with the 
care of the sick and wounded, make specific reference to the role 
of "an international impartial humanitarian organization". The 
Australian delegation regards the Red Cross organi~ations as 
fully answering this description. Other articles s·uch as 62 
(Relief actions) and 62 bis (Personnel participating in relief 
actions) are concerned with the civilian population and will 
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depend heavily for their effectiveness on the assistance which 
 
can be provided by the Red Cross, either through the Inter

national Committee of the Red Cross, the League of Red Cross, 
 
Red Crescent, and Red Lion and Sun Societies, or the national 
 
Red Cross Societies of the States concerned in the conflict. 
 

This underlines the very important position which the Red 
 
Cross movement has won for itself, both in the development of 
 
international humanitarian law through its initiatives in 
 
proposing new Conventions and Protocols designed to improve the 
 
care of the victims of armed conflicts and "in related matters, 
 
and in the implementation of the law through its work for the 
 
reunion of families and the care of prisoners of war. 
 

This special position is already acknowledged in the Geneva 
 
Conventions~ where particular responsibilities and corresponding 
 
rights are specified for the International Committee of the Red 
 
CroBS and for the national Red Cross organizations. It should 
 
be emphasized also that these latter bodies require the official 
 
support of their Governments before being officially recognized 
 
and admitted to membership of the International Red Cross. 
 

The national Red Cross Societies have a very special 
relationship with their Governments - and it is this relationship 
which is affirmed in Article 70 bis. It is at the same time 
the guarantee that the tasks they undertake will be performed in 
accordance with clearly defined and well-publicized principles 
which ensure the impartial humanitarian treatment for all 
victims of armed conflicts. 

In conclusion, the Australian delegation wishes, to place on 
record its deep appreciation of the role of the International 
Committee of the Red Cross in the development of the draft on 
which the new Protocol is based. We hope that as the Inter
national Committee of the Red Cross, through its continuing care~ 
concern and sympathy for the welfare of the victims of armed 
conflicts, becomes aware of new ~eeds and new development, it 
will bring them before Governments and the 'international community. 

AUSTRIA Original: FRENCH 

Articles 59 bis~ 65 and new article to be added after Article 69 

Article 59 bis 

The Austrian delegation has noted with great satisfaction 
that the articles of draft Protocol I concerning civil defence 
have been adopted by consensus, as will be the case with 
Article 59 bis. Nevertheless, the Austrian delegation had hoped 
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that only civilian civil defence organizations would be entitled 
 
to the protection provided for in Article 55. The question 
 
rais(,!d by Article 59 bis should be considered in close conjunction 
 
with Article 58" and rnparticular the hearing of weapons by 
 
civil defene'e person'riel. In the opinion of the -Austrian 
 
delegation, the justification for the bearing of weapons by 
 
civil defence:personnel, and especially by military civil' 
 
defence units,' for use 'against rioters or for the require,ments 
 
of the maintenance of order, for example, is of'less importance 
 
than the n~ed to ensure the best possiblep~otection far civil 
 
defen~e uriits in combat zones. This protection should be the 
 
primary objective of Chapter VI, all other considerations being, ' 
 
regarded as secondary. The dangers and difficulties Of . 
 
identifying military unit·s and armed forces assigned to civil 
 
defence tasks are shown in the last sentence of pa~agraph;30f 
 

Article 58. In joining in the consensus, 'theAustrian delegation 
 
is acting on the assumption that all the Parties·to the'present 
 
Protocol wi],l show moderation in the application of Article 59 bis 
 
and of' paragraph 3 of Article 58. 
 

Article 65 

The Austrian delegation welcomes the adoption of Article 65, 
which it regards as one of the basic articles of Protocol L The 
provisions of this article guarantee to all those who do not 
enjoy' a broader protection under the other articles the absolute 
minimum of rights' that, a human being should have in all 
circumstances in relation to whatever Party, including the Party 
of which such persons are nationals. Thus Article 65, as adopted, 
constitutes a body of rules of human rights which, while 
belonging within the context of the Universal Declaration of 
Human Rights (United Nations General Assembly resolution 211 A(III» 
and the International Covenant on Civil and Political Rights 
(General Assembly resolution A/2200 A(XXI»,establishes special 
rules applicable in cases of international armed conflict. That 
does not in any way mean, however, that the provisions of 
Article 65 could limit or undermine other more favourable 
prdvisions granting broader protection to the persons concerned 
under the aforementioned instruments or under other applicable 
rules of international law. The Austrian delegation wishes to 
emphasize this very important principle which~ moreover, is 
explici tly recognized .in paragraph 8 of the article. 

New article to be added after Article 69 

The Austrian delegation welcomes the adoption of the new article 
because it takes full account of theAu~t.rian Government's 
grave 6Qncern about the particularl~ serious situation ot 
Journallsts on a dangerous mlSSlon. 
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The Austrian Government was one of the supporters of a 
 
draft international convention on the protection of journalists, 
 
submitted in 1970 to the United Nations General Assembly for 
 
adopt~on. When the Diplomatic Conference on Humanitarian Law 
 
began its work the General Assembly deemed it more appropriate 
 
for the question Of the protection of journalists to be dealt 
 
with in the context of humanitarian law, and accordingly invited 
 
our Conference to consider that problem also. Responding to the 
 
request of tl1e United Nations~ this Conference devoted itself 
 
to that task, "and ,has now succeeded in adopting the article 'oh' 
 
measures of protection for journalists. 
 

The Austrian del.egation wishes to emphasize the importance 
 
of this article and congratulates the Conference on the ~~sults 
 

of its work on this subject. 
 

BELGIUM Original: FRENCH 

Article 65 of draft Protocol I 

The Belgian delegation welcomes the adoption of Article 65, 
which it helped to draft. In the absence of more generous 
p~o~i~ions for the benefit of certain categories of protected 
persons,this article forms a set of provisions applicable in 
all circumstances, as stated in the first paragraph. It can 
also be applied against a Party, as clearly shown by the provision 
in paragraph.4 (h) which establishes the rule "non bis in idem" 
with respect.to TIthe same Pa.rty", even where the Party is that 
of which'thep~rsqn'is a national. The text adopted thus forms 
a set of rules on human rights which fits into the context of 
the Un~yersal Declaration of Human Rights and the International 
Covenant of Civil and Political Rights and will, in turn, have 
an effect on the application of the C()venant~ particularly its 
Article 4, paragraph 1. ' 

CYPRUS Original: ENGLISH 

Article 65 01' draft Protocol I 

The delegation of Cyprus attaches the utmost significance 
to Article 65, in the drafting of which it played an active 
role. While rejoicing at its adoption by consensus here today, 
we would like to place on record the following: in the course 
of the fifty-eighth meeting of Committee III we explained 
(paragraph 5 of summary record CDDH/III/SR.58) the reasons why 
we had not pressed for the addition, in paragraph 2 of Article 65, 
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of a specific sub-paragraph prohibiting any and all acts of 
intimidation and harassment by agents of an Occupying Power~ 
aiming at the displacement of individuals or groups of the 
civilian population from the occupied area. We explained then 
and we wish to reiterate before the plenary and for the record~ 
that we did not insist on that amendment only because we were 
satisfied with the authoritative interpretation contained in 
the report of the Rapporteur in document CDDH/III/369 (p.7) 
that paragraph 2 was "considered to encompass, and therefore to 
render unecessary. a more specific proposal to prohibit 
intimidation; harassment and threats by agents of an Occupying 
Power aimed at forcing the movement of individuals or portions. 
of the civilian population'!. We were glad that no dissenting 
opinion was voiced and that this interpretation was consequently 
accepted by the Committee without objection. 

We note that no objection to this lnterpretation has been 
 
voiced in plenary either, which we take to mean that all 
 
delegations adhere to it. 
 

EGYPT Original: FRENCH 

Article 59 bis of draft Protocol I 

The Egyptian delegation does not oppose the consensus on 
 
Article 59 bis ~ concerning the participation of membe'rs of the 
 
armed forces-and military units in civil defence activities. 
 

The Egyptian delegation would like, however, to place on 
 
record the fact that it would have preferred such personnel and 
 
units not to participate in civil defence, because~ in its 
 
view, participation by such personnel~ carrying light weapons, 
 
is likely to endanger the protection of civilian civil defence 
 
personnel and of the civilian population. 
 

The Egyptian delegation is also rather doubtful whether this 
'article is consistent with Article 41, paragraph 23 under the 
terms of which members of the armed forces, other than medical 
personnel and cha9lains, are combatants. 

FRANCE Original: FRENCH 

Article 65 of draft Protocol I 

So far as this article is concerned, the delegation of 
France would like to stress the importance attached by the French 
Government to the prohibition of any taking of hostages which 
is included therein. 
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This prOV1Slon only serves to reaffirm a rule which 
 
represents a minimum of humanity and must be complied with 
 
at all times, in all places and in all circumstances~ whatever 
 
the status and motives of those engaging in acts of violence. 
 

The 1949 Geneva Conventions already prohibit such 
 
practices absolutely. The French Government can only protest 
 
against its being tolerated that~ in a topical case which 
 
affects it directly~ an insurrectionist movement that considers 
 
itself to be engaged in a conflict with States, should take 
 
hostages from among the civilian population. Furthermore, the 
 
French Government wishes to express its indignation that this 
 
movement should be able to apply the term Hmercenaries;: to 
 
French nationals, civilians, who were engaged only in duties of 
 
a civilian nature on the territory of a foreign State and who 
 
were abducted by that movement. 
 

Although it accepts the definition of mercenaries given 
 
in draft Protocol I~ the French Government cannot accept that 
 
the term should be applied to persons who in no way answer to 
 
that definition. 
 

Some of the prOV1Slons included in Article 65 on fundamental 
guarantees call for the fellowing comments by the French 
delegation: 

1. Paragraph 4 (e) 

In certain cases~ French criminal procedure permits the trial 
of a person who has not been present in court. Such cases include 
procedure by default (tar defaut) for less serious o~fences, and 
procedure in absentia par contumace) for crimes. 

It should be emphasized that remedies are always available 
when such decisions are taken, (since the accused may appeal or 
surrender himself to the law) and the case can then be tried 
again in the presence of the person convicted. 

In any event~ no rule of French law permits a person to be 
tried in his absence when he expresses a wish to be tried in his 
presence (with provision for both sides to be heard). 

2. Paragraph 4 (g) 

The French code of criminal procedure affords a person 
charged with an offence - whether it be a simple misdemeanour, 
a less serious offence or a crime - the opportunity of having 
witnesses questioned or summoned to appear before the court. 
This applies both to witnesses for the prosecution and to 
witnesses for the defence, 
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3. Paragraph 4 (h) 

The rule of linon bis in idem" is enshrined in French 
 
legislation; it is applied~ and is hence in conformity with 
 
paragraph 4 (~). 
 

It should be pointed out that becau$e of the uniform 
 
nature. of the legal rules in force in France, the proceedings 
 
instituted or the sentences passed for one and the same offence 
 
is invari~bly ~ubject to the same rules as those to which a 
 
court of first instance may have been subject. 
 

GERMAN DEMOCRATIC REPUBLIC Original: ENGLISH 

Article 65 of draft Protocol I 

Th,~ German Democratic R.epublic delegation welcomes the 
fact that some of the fundamental guarantees of the Covenant 
on Civil and Political Rights have been incorporated in this 
Protocol. In enumerating these fundamental guarantees, the 
Protocol underlines the inhuman and criminal nature of aggressive 
wars which - as we learned in the past - are directed towards or 
connected with the annihilation of fundamental freedoms and human 
rights and quite often even question not only the political 
independence but 'the very existence of a whole people. 

We therefore hold the opinion that it is of special 
im]?'Olitance when, in connexion with the enumeration of funda
men'·eal guarantees ~ Article 65 not onlY-reaffirms the penal 
responsibility for war crimes and crimes' against humanity but 
requests that persons who are accue~&bf such crimes'should be 
submitted for the purpose of prosec~tion and trial in accordance 
with the applicable rules of international law. Thus, para
graph 7 of Article 65 reaffirms the principle embodied in 
Article 6 of the Statute of the International Military Tribunal 
of NUrnberg established for the prosecution and punishment of 
the major war criminals of the Second World War. 

GERMANY, FEDERAL REPUBLIC OF Original: ENGLISH 

Articles 59 bis and 65 of draft Protocol I 

Article 59 bis 

The ~ederal Republic of Germany welcocl~s the adoption of 
a special chapter for the protection of civil defence functions 
and for the personnel assigned and devoted to it. Articles 54 
to 59 of Protocol I contain a significant contribution to the 
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development of humanitarian protection for the activities of 
organizations of a non-military character mentioned in Article 63, 
parag~aph 2 of the fourth Geneva Convention of 1949. 

But the Federal Republic of Germany has serious doubts 
 
whether the provlsions of Article 59 bis fit well into the 
 
general scheme of protection of civil defence as provided for 
 
in Articles 54 to 59. It stated its position during the debates 
 
of Committee II. l"'it~out changing its general attitude with 
 
respect to the question of military units of civil defence, it 
 
has joined the consensus on Article 59 bis on'the basis of the 
 
understandings explained in its statement given at the ninety

seventh meeting of Committee II on 13 May 1977 (CDDH/II/SR.97, 
 
paras. 68 and 69). 
 

Article 65 

The understanding of the Federal Republic of Germany as 
to Article65~ p~ra. 4 (~) is the following: If there are penal 
proceeding~ before two or more instances, in whichth~ last 
inst.ance has as its only purpose to review the applicable law 
and hot to review the fact-finding of the previous instance, then 
it is for this court of review to decide whether an accused has 
to appear in person at the hearing before the court of review or 
not. In such a case, the court of review cannot, of course, 
impose a higher penalty; so that all rights of the accused as 
provided for in Article 65~ paragraph 4 (~) are and remain 
granted. 

As to Article 65, para. 7 (a). it is the understanding of 
the Federal Republic of Germany that the phrase "prosecution and 
trial in accordance with the applicable rules of international 
law" means that the national law applicable in such cases must 
strictly conform to the corresponding rules of international law. 

GHANA Original: ENGLISH 

Article 59 bis of draft Protocol I 

My delegation gave its full support to the adoption of 
Article 59 bis, putting humanitarian considerations above all 
others. However, we wish to submit that the stipulations 
mentioned in paragraphs (a) and (b). which require that military 
personnel assigned to civIl defence units will only be protected 
if their assignments are, amon~ other things, (i) of a permanent 
nature, and (ii) that they do not perform any other military 
duties during the conflict, may create problems for developing 
countries, including mine. 
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We are aware that~ in many countries civil defence duties are 
performed exclusively oy civilians and we do not doubt that this} 
to a lar~e extent, is ithe ideal. However, most developing countries 
have written into their national laws provisions for the employment 
of military personnel for the performance of civil defence duties, 
and this may involve whole units or parts thereof. The reason is, 
basically~ non-availability of sufficient numbers of trained civil
ians for such assignments. -Depending upon the particular circum
stances of the situation and the type of armed conflicts these 
duties may be temporary or permanent. In the event of protracted 
hostilities it may not be feasible for parties to immobilize their 
trained soldiers during the whole of the conflict by virtue of their 
attachment. to civil defence organizations. It should be possible to 
withdraw them to engage in the conflict on the battlefield and~ 
during the latter period~ when they assume combatant status, the 
protection may cease; but in conflicts such as envisaged in non
international situations and wars of liberations it should be 
possible for them to engage in battle as required. We appreciate the 
difficulties of assuming these statuses as and when necessary, there
by rendering recognition at material times dependent upon the 
individual involved; in the conflict. We hope that this consideration 
will generate mbre discussion in future reviews. Meanwhile~ we urge 
that so long as this category of person is performing civil defence 
duties and adheres to the provisions of paragraphs (c), (d), (e) and 
(f) of the article, he Should be respected and prote~ted.- 

HOLY SEE Original: FRENCH 

Article 62 of draft Protocol I 

The delegation of the Holy See welcomes the- spirit reflected in 
the dr~fting and. adoption by consensus of this article, which seeks 
to ensure the provisi!;:,n of. supplies for a hungry population ~ 

We regret only that the sponsors of the text did not see fit 
to stress the importance of speed in requests and negotiations 
prec..edi~g the initiation of relief actions. 

HUNGARY ~r-iginal: FRENCH 

Article. 48 bis of draft Protocol: 

The Hungarian delegati9I1, as one of th-eo_r:ig i}1aT sponsors, 
welcomes ·the adoption of Art.icle,48 bis by ,consensus. The importance 
of protecting th.e natural environTl!ent· ,is. generally recognized, not 
only in time ,of peace but also inperlod-s of armed conflict. This 
protection is the subj ect of a number of in.terna.tlonal instruments. 
A balanced natural environment··b~:ing one of .the c.anditions e.ssential 
to the survival and health of the population, a proVision to this 
effect in Additional Protocol I was required. The Hungarian dele
gation would have preferred a stricter and more detailed rule but is 
nevertheless glad of the results aChieved, since Article 48 bis, as 
interpreted by Hungary, clearly prohibits all forms of ecological 
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warfare. Lastly, the delegation expresses its sincere thanks to all 
the representatives whq helped to draft the text now adopted. 

iNDONESIA Original: ENGLISH 

Articles 59 bis and 72 of draft Protocol I 

Article 59 bis 

For many countries there is a need to assign niiiitary units to 
their civil defence organizations when international armed conflicts 
occur. But such an assignment will always be "subj ect to the rapid 
change~ of situation du:ring that conflict,. It is the view of my 
delegation that it is riot realistic' to state that the assignment of 
military units to a civil defence organization will have to last for 
the entire duration of the armed conflict. With this in mind we have 
joined the consensus, but if this article had been put to the vote, 
my delegation would have abstained. 

Article 72 

My delegation abstained in the vote on amel1.dme,pt CDDH/4t9 and 
abstained too on paragraph 3 of Article 72~ because as a developing 
country, we do not as yet have the means , the personnel or the 
mat~riel to comply with the reporting inentioned inparagra:ph3~ 

However, reports' have already been submitted periodically by 
the Indonesian national Red Cross to the International Commit'tee of 
the Red Cross. 

ISRAEL Original: 'ENGLISH 

Articles 59 bis and 70 bis of draft PrpJ,;ocol I 

Article 59bis 

We wish to refer to our statement made as an explanation of vote 
on Article 54. Since Article 54 is referred to in Article 59 bis, we 
would like to declare that Israel was a party to the consensus-on 
Article 59 bis with the understanding that' Article.54 is to be 
interpreted in accordance with the passage of the report of the 
Working Group quoted in our statement on Arti~l~ 54. 

Article 70 bis 

With regard to Article 70 bii of draft Additional ProtocolI~ 
the deiegatioriofIsrael wishes to declare: 

The National Relief Society of Israel is the Red Shield of 
David Society, founded in 1930 during the Mandate Administration 
in Palestine. The Red Shield of David Law, enacted by the 
Israel Parliament in 1950, established the Society as the sole 
national Society whose functions include the functions assigned 
to national societies by the Conventions and the Protocol. 
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The Red Shield of David Society is a non-political~ non

profit-making benevolent society which offers first aid and 
 
relief services to all in Israel as well as emergency disaster 
 
aid to Red Cross-affiliated societies overseas. It responds 
 
regularly to appeals addressed··to it by the ICRC and the League 
 
of Red Cross Societies. Since, for reasons deeply rooted in 
 
religious~ historical and national feeling 3 it does not use the 
 
Red Cross symbol or existing alternatives, the Society has not 
 
yet been officially recognized by the ICRC or the League of 
 
Red Cross Societies. We hope that the situation will be 
 
rectified and that the Red Shield of David will be granted 
 
recognition equivalent to that accorded to the other symbols. 
 
Until that time, the Red Shield of David Society will continue 
 
to fulfil the functions and obligations of the equivalent 
 
national societies. 
 

JAPAN Original: ENGLISH 

Article 65 of draft Protocol I 

With regard to paragraph 7 of Article 65~ adopted at the 
forty-third plenary meeting of the Conference, the delegation of 
Japan wishes to note that the provisions laid down in the 
paragraph in no way obligate any State to act in -a way that 
might constitute a~~erogation from the general principle nulla 
poena sine lege and due process of law. Therefore, if and when 
any person accused of the crimes referred to in paragraph 7 were 
to be submitted for the purpose of prosecution and trial in 
accordance with the applicable rules of international law, the 
legal proceedin~s concerned would be subject to the relevant 
criminal law provisions with the guarantee of due process. 

NETHERLANDS Original: ENGLISH 

Article 65 of draft Protocol I 

To the arguments that have so rightly been invoked in the 
statement of the Belgian delegation, the Netherlands delegation 
would like to add that the applicability of Article 65 to a 
Party's own nationals would moreover follow from the reference 
to crimes against humanity in paragraph 7 of the present article, 
since such crimes can only be interpreted as having been 
committed by and against nationals of the prosecuting Party. 
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ROMANIA Originai: F~EN.CH 

Article 65 of draft Protocol I 

In accordance with present-day international law, the 
 
occupation of a foreign territory by armed. force constitutes .an 
 
act of particular gravity. Con~equently, such situations 
 
should have a wholly provisional character and should not give 
 
special rights to the Occupying Power. 
 

In the view of the Romanian delegation, Article 65 j which 
 
relates to the fundamental guarantees that should be given to 
 
civilian persons temporarily in the power of a Party to the 
 
conflict, bears specially on the protection the Occupying Power 
 
is obliged to give to civilian persons in the territories it has 
 
occupied, since the aim of this article is to limit the rights 
 
of the occupants in territories that are not theirs. We are, 
 
therefore, in full agreement with the regulations contained in 
 
this article. 
 

The important point, which is covered by Article 65, is 
 
that the Occupying Power should treat the civilian population 
 
with the utmost consideration, respecting the life, health, 
 
liberty, honour, customs and all other fundamental values of 
 
the human person. 
 

In that connexion, we wish likewise to stress the very 
special importance we attach to the protection of those categories 
of persons at the greatest disadvantage in periods of armed 
conflict, namely, women and children. 

SUDAN Original: ARABIC 

Articles 47 bis and 72 of draft Protocol I 

Article 47 bis 

My countryis delegation is very glad that this Conference 
has adopted by consensus Article 47 bis after approving an 
amendment to the effect that places of worship should be added 
to historical sites and works of art to constitute the cultural 
or spiritual heritage of peoples. 

My country views the Muslim religion as a beacon that 
guides us to its teachings and tolerant tenets. The Muslim 
religion is the religion of tolerance and freedom, it imposes on 
all Muslims belief in all messengers, prophets and divinely
inspired holy books. Those who do not believe in Abraham) 
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Isaac, Jacob~ Solomon, David, Moses and Jesus, peace be upon them, 
who preceded our noble Prophet Mohammed, Allah's blessings and 
peace be upon him, are not considered Moslems. 

My country's. c.onstitution stipulates obedience to the 
teachings of Islam, stipulates as well that the Christian 
religion is the religion of a large section of our countrymen 
and that the nobI·e beliefs of others should be respected. Hence 
our places of worship! whether mosques for Mosl ems, churches for 
Christians of all sects, or synagogues for Jews, are all sacred 
to us and their respect an imperative for all; for each one's 
holy rites are observed in complete freedom within these holy 
places. 

Therefore, I express once more my delegation i s satisfaction 
at the Conference's adoption of' the amendment, as well as of the 
article as a whole, after it'S amendment; by consensus. 

Article 72 

My country's delegation voted against maintaining paragraph 3 
of Artfcle 72 for several reasons: 

(1) 	 It constitutes some sort of unacceptable control over 
States. 

(2) 	 Several States lack the necessary material, human or 
technical resources for publishing and following up 
the despatch o:r the required reports at the appointed 
times. 

(3) 	 Any country that does not wish to take measures to 
fulfil its obligations involving the publication of 
the Conventions and Protocol, or which is, for some 
reason or other 'l-.• unable to do so ~ will not find in the 
text of this paragraph any incentive for undertaklng 
such a task. 

(4) 	 Several States have failed to promulgate any laws 
designed to impose penalties for grave breaches of the 
Conventions des'pite the fact that they are High 
Contracting Parties. Even those States that have 
promulgated such laws have in their legislations 
provisions contrary to those of the Conventions and no 
authority can or could ever request these States to 
amend their laws in order to be fully consistent with 
the provisions of the Conventions, inasmuch as this 
involves a question of sovereignty in respect of these 
States. What can be achieved in this respect does not 
go beyond criticism expressed by jurists of inter
national law in their studies and works. 
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(5) 	 How would it be possible to reply to the following 
question asked by the distinguished representative of 
Nigeria: "What c.oul~-.we .de to the States who fail to 
abide by their obligations involving the publication 
of the Conventions and Protocols,whether intentionally 
or through the mere fact of being unable to do so?" 

(6) 	 It should be easy to follow up such activities through 
the national Committees of the Red Cross or through the 
delivery of questionnaires to all the States which are 
parties to the Conventions and Protocols, as happened 
previously. 

Hence my country's delegation voted against maintaining 
paragraph 3 and is glad that the C.onference. has deleted it, since 
it: railed to gain a two-thirds - indeed a simple - majority. 

SWEDFN 	 Original: ENGLISH 

Article 59 bis of draft Protocol I 

The question of whether civil defence personnel should be 
entitled to carry small arms or not is. of vital importance. The 
Swedish del$gatiori has stated many times during the Conference 
that civil defence personnel, whether civilian or military, 
should not be armed. Only if this is so can civil defence 
protection be reasonably effective and gain all possible 
credibility. In the light of these views, we have with some 
hesitation but in a spirit of compromise joined in the consensus 
on paragraph 3 of Article 58 and Article 59 bis. We. feel 
particular concern about the fact that civil defence personnel 
will have the right to carry ligr;.t individual weapons even in 
areas where land fighting is-taking place or is likely""'"'tC>take 
place. Infuis respect we share the views of principle underlying 
that opinion put on record by the United Kingdom representative 
at the ninety-sixth meeting of Committee II (CDDH/II/SR.96). 

We are aware of the -fact that the provisions in paragraph 3 
of Article 58 represent a serious attempt to provide the best 
possible protection for civil defence personnel by distinguishing 
them from combatants. We seriously hope that the application of 
these provisions will be as reasonable as possible so as not to 
injure the whole system of special protection for civil defence. 

As to the protection of members of the armed forces and 
military units assigned to civil defence erganizations~ we should 
like to place on record our view that Article 59 bis assumes a 
restrictive application and a great degree of tru~between the 
Parties to the conflict. 
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FinallY9 it has to be strongly emphasized that every 
 
situation which does involve an abuse of the provisions in 
 
Articles 53 and 59 bis might entail serious difficulties in 
 
maintaining the respect and protection of the civilian civil 
 
defence personnel in the performance of their tasks. 
 

SWITZERLAND Original: FRENCH 

Article 59 bis of draft Protocol I 

The Swiss delegation would have preferred Article 59 bis to 
include a provision to the effect that the personnel of military 
units assigned to civil defence should not be regarded as 
members of the armed forces within the meaning of Article 41~ para
graph 2, of draft Protocol I. This would have made it possible to 
treat them on the same footing as permanent medical military 
per8onnel~ i.e. not regard them as prisoners of war. Indeed, civil 
defence activities deserve to be given the same if not better 
protection than medical assistance~ for it is more humane to 
prevent wounds or even deaths among the civilian population than 
to look after the wounded and sick. In all circumstances, 
prevention is better than cure. However, despite the extremely 
complicated solution chosen in paragraph 2 for the personnel of 
military units~ assigned to civil defence, we have joined in the 
consensus in a spirit of compromise. 

According to paragraph 2 of Article 59 bis~ such personnel 
will be made prisoners of war. In practice, this means that they 
would have to be transferred to a prisoner-of-war camp and that 
an enquiry would have to be held to ascertain who was prepared to 
volunteer to resume civil defence tasks. Lastly, it would be 
necessary to send such volunteers back to places where they 
could continue their civil defence activities. 

In a desire to simplify the matter~ the Swiss delegation 
understands the provision in paragraph 2 to mean that the adverse 
Party may authorize volunteers from among the personnel described 
in paragraph 2 to continue their civil defence activities 
without interruption. . 

UNION OF SOVIET 
SOCIALIST REPUBLICS Original: RUSSIAN 

Article 59 bis of draft Protocol I 

The Conference has acted quite logically in giving protection 
to all military civil defence personnel. In our view~ 
Article 59 bisrnakes the whole chapter on civil defence complete~ 
It is a compromise text that has been carefully drafted and 
balanced. 
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At the same time, the USSR delegation considers that in 
conditions of actual warfare, it will be difficult to comply with 
the provisions of paragraph 1 (b) of the article, particularly 
when conflicts last a considerable time and affect large areas 
and when' the number of military personnel engaged in civil 
defence work is relatively large. 

All in all~ we feel that the articles drafted cover the 
tasks of civil defence quite fully and offer a ~ood formulation 
of the general principles governing the protection of civil 
defence organizations and personnel during conflicts in different 
situations. 

We thus see the section on civil defence as a single whole, 
a well-drafted and balanced compromise. It does not run counter' 
to the interests of the different countries and can serve as a 
good legal basis for civil defence activities. 

The legal rules thus drafted, which are based on humani

tarian principles concerning the protection of the civilian 
 
population, areas a whole realistic. We hope that they will 
 
remain viable for a long period of time. 
 

Article 65 of draft Protocol I 

The USSR delegation considers that Article 65 represents 
a certa.in step forward in the development of international 
humanitarian law since 'it b~oadens the categories of persons to 
whom international protection is to be extended~ even if to a 
limited extent. 

Important among the provlslons of Article 65 are those 
concerning the humane treatment of women and children, and also 
those prohibiting certain activities, whether committed by 
civiliatf or by military agents. 

As the Soviet delegation understands Article 65, its effects 
do not extertdto war criminals and spies. Natio~al legislation 
should apply to this category of persons, and they should not 
enjoy international protection. 

We should like to recall in this connexion the reservation 
which the USSR made to Article 85 of the 19,49 Geneva Convention 
on the treatment of prisoners of war. 
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The reservation says;, in particular; that persons "who have 
been convicted under the law of the Detaining Power, in 
accordance with the principles of the Nurnberg Trial, for war 
crimes and crimes against humanity ... must be subject to the con
ditions obtaining in the country in question for those who 
undergo their punishment". 

The position thus taken by the USSR remains unchanged. 

UNITED KINGDOM OF GREAT BRITAIN Original: ENGLISH 
AND NORTHERN IRELAND 

Article 59 bis of draft Protocol I 

J'vly delegation made its views known on this article in 
Committee II and they are recorded in summary record 
CDDH/II/SR.97. para. 66. We wish to reaffirm those views today. 

YUGOSLAVIA Original: FRENCH 

Article 59 bis of draft Protocol I 

During the discussion in Committee II on the contents of 
Article 59 bis, paragraph 2, the Yugoslav delegation suggested the 
deletion of1Jie second sentence of that paragraph. However, when 
the article, as it stands now~ was adopted by consensus, the 
Yugoslav delegation accepted the majority view. 

Nevertheless~ I take this opportunity to point out that 
we interpret this second sentence in paragraph 2 in the context 
of the other provisions of the s-ame article) and of Protocol I 
in general, that is: that civil defence personnel should never 
be placed at the service of the Occupying Power. and that they 
are accordingly, in any case, protected against the danger of 
being used contrary to the interests of the civilian population. 



- 279 -	 CDDH/SR.44* 

SUMMARY RECORD OF THE FORTY-FOURTH PLENARY MEETING 

held on il'londay~ 30 il'lay 1977, at 10.10 a.m. 

President: ~~. Pierre GRABER 	 Federal Councillor, 
Head of the Federal 
Political Department of 
the Swiss Confederation 

In the absence of the President~ Mr. J. de Breucker (Belgium)~ 
Vice-President l took the Chair. 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) 
 
(continued) 
 

Article 74 - Repression of breaches of this Protocol (CDDH/418) 

1. The PRESIDENT drew attention to a proposal by the Philippines 
to add a new sub-paragraph (~) to paragraph 3 of Article 74 
(CDDH/418). 

2. Mr. GLORIA (Philippines), introducing the proposal, said. that 
its purpose was to reaffirm and restore faith in the principles of 
humanitarian law and to give new force to The Hague Declaratiop of 
1899 concerning the Prohibition of Using Proj ectiles the Sole
Object of which is the Diffusion of Asphyxiating~r Deleterious 
Gases and the Geneva Protocol of 1925 ror thePr6hibition of the 
Use in War of Asphyxiating~ Poisonousor·Qther Gases and of 
Bacteriological Methods of Warfare by providing some ,recourse 
in the event of :their violation. r10 El t of the coulJtries 
represertted at the Conference had ratif~ed the Decl~ration and 
Protocol~IFurthermore, the Cohference ~~d recently adopted 
Article 33 of draft Protocol I, laying down basic rules on the 
methods and means of warfare, which in paragraph 2. prOhibfted 
the use of weapons, projectiles and materials and methods of 
a nature to cause superfluous injury or unnecessary suffering. 
It was thus difficult to Jnderstand the attitude of those 
delegations which at earlier stages had ~esolutely opposed the 
Philippine proposal. . 

3. The Conference's main objective had always been to ensure 
that, if war could not be avoided, the SUffering it caused should 
be reduced to the minimum~ All intolerable forms of cruelty 
had frequently been denounced. The Ad Hoc Committee on 

* Incorporating document CDDH/SR.44/Add.l 
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conventional Weapons~ however, had not adopted any of the many 
proposals aimed at prohibiting or restricting certain weapons~ 
and the only provisions approved on the matter were those in 
Article 33. The Philippine proposal was therefore designed to 
fill that gap. Paragraph 3 of Article 74, made various acts 
against the civilian population grave breaches of Protocol I, 
while paragraph 4 did the same for such acts as attacks on 
historic monuments. Surely, by the same token, some protection 
was needed for the fighting soldier too? 

4. He appealed to all who opposed the proposal to adopt a 
realistic and objective attitude and to be guided by the 
dictates of justice and conscience. Even if the delegations 
concerned were to concede that the use of the weapons prohibited 
under The Hague Declaration of 1899 and the Geneva Protocol of 
1925 constituted a grave breach, their countries would still 
have at their disposal stockpiles of more sophisticated and 
lethal weapons, which were not prohibited or restricted under 
any international agreement. 

5. If ~he Conference sincerely wished to reaffirm and develop 
humanitarian law, political considerations should be set aside 
in favour of an impartial rule, for true humanitarianism did 
not countenance double standards. 

6. Mr. de ICAZA (Mexico) said that in Cqmmittee I his 
delegation had supported the ICRC draft on prohibition of the 
use of certain weapons~ It had also agreed, for the sake of 
arriving at a consensus~ that no reference should be made to 
a prohibition on meihods or means of warfare, one of the reasons 
being that such methods or means had not been specified. The 
Philippine amendment (CDDH/418) now filled that lacuna, however, 
and his delegation would therefore support it. 

7. Mr. ALDRICH (United States of America) regretted that the 
Philippine delegation had seen fit to reintroduce an amendment 
which it had withdrawn in Committee I. At the present stage of 
international legal development, the criminal law was not the 
proper vehicle for de~ling with the problem of weapons. Grave 
breaches were meant to be the most serious type of crime; 
Parties had an obligation to punish or extradite those guilty of 
them. Such crimes should therefore be clearly specified, so 
that a soldier would know if he was about. to commit an illegal 
act for which he could be punished. The amendment, however, 
was vague and imprecise. What standard would be applied, for 
example, in deciding whether a bullet expanded or flattened 
"easily" in the human body? Again, with regard to the reference 
to "asphyxiating, poisonous or other gases", opinions differed as 
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to whether tear gas was covered by the Geneva Protocol of 1925; 
in his delegation's view~ its use should not constitute a grave 
breach of Protocol I. The amendment would also make it unlawful 
to use certain gases in retaliation~ whereas under Protocol I 
only first use of such gases was unlawful. It would also 
punish those who used the weapons~ namely~ the soldiers~ rather 
than those who made the decision as to their use~ namely~ 
Governments. 

8. Draft Protocol I had been the subject of difficult negot~ations, 
which had finally ,resulted in an acceptable compromise. It was 
thus particularly unfortunate that the Conference was now being 
obliged to reopen the matter. -His delegation was unable to 
support the amendment and considered that its adoption by the 
Conference would seriously prejudice the acceptance of Protocol I 
as a whole. 

9. Miss POMETTA (Switzerland) said that her delegation fully 
 
supported the Philippine amendment. It would be a step forward 
 
to state expressly that any violation of The Hague Declaration of 
 
1899 and the Geneva Protocol of 1925 "lOuld constitute a grave 
 
breach. The rules laid down in those two instruments were 
 
undisputed and indisputable 9 and the amendment would have a 
 
deterrent effect on any State tempted to violate them~ by exposing 
 
the members of its armed forces to the penalties applicable under 
 
the Geneva Conventions. . 
 

10. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that, 
since the matters dealt with in the proposal were already covered 
in other international instruments, and particularly in the Geneva 
Protocol of 1925, his delegation considered that it would be unwise 
to refer to them again in Protocol I. Also, the wording of the 
proposal was ambiguous and could give rise to differing inter
pretations. The result might be that innocent people would be 
prosecuted. 

11. Article 74~ on the other hand, represented a balanced 
compromise which had been arrived at after lengthy discussion and 
had been adopted by consen~us. Any attempt to amplify its 
provisions might well destroy that balance. His delegation was 
therefore unable to support the amendment and would appeal to the 
delegation of the Philippines to withdraw it. 

12. Mr. FELBER (German Democratic Republic) said that, in his 
delegation's view~ the amendment lacked clarity and precision~ 
and would destroy the balanced compromise which had been arrived 
at after lengthy negotiations in Committee I. . It was therefore 
unable to support the amendment. 
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13. Mr. HUSSAIN (Pakistan) said that his delegation 90ntipued to 
 
support the Philippine amendment for the reasons it h<;i.d ,stat~d in 
 
Committee I. 
 

14. It had been~aid that the word "easily" was not sufficiently 
precise. But one might also ask what exactly was to be unde~stood 
by "indiscriminate" ~nd "non-defended localities" in paragraphs 
3 (b) and (d) of Article 74. Words could be understood or 
mi~understood at will; if the intention was to misunderstand tnem, 
any legal provision, no matter how sacrosanct, could besJ,lbverted. 

15. The time had come for the. Conference toidecide onge and for 
all whether it wished to save mankind from the cruelties inflicted 
in time of war. As stated in the explanatory. note to the 
amendment (CDDH/418), the aim was simply to reaffirm The Hague 
Declaration of 1899 and the Geneva Protocol of 1925. It was 
therefore regrettable that those who opposed the amendment should 
claim to be acting in the name of principle. If the ameridmeht
were not included in the Protocol, the Conference would have 
failed to take a decisive step at a turning point in the affairs 
of mankind. 

16. Mgr. LUONI (Holy See) said that his delegation was in favour 
of any proposal to alleviate the inhumanities of war and there
fore supported tne Philippine amendment. Certain rules deserved 
to be repeated; repetition was a good method of teaching. 

17. Mr. DRAPER (United Kingdom) said that, while the motives 
behind the Philippine proposal were praiseworthy, it gave rise to 
serious objections. In the first place, the explanatory note to 
the proposal was misleading in that it was not an accurate 
statement either of existing law or of the relationship between 
the proposal .and that law. A significant number of the States 
party to the Geneva Protocol of 1925 had entered a reservation 
thereto; for those States the Protocol contained no absolute 
prohibition on the use of the weapons mentioned in it, but 
rather a prohibition on first use only. Nor was it convincing 
to state that the Geneva Protocol of 1925 represented no more 
than the existing customary law of war; ever since the adoption 
of resolution XXVIII by the XXth International Conference of the 
Red Cross (Vienna 1965), States had been urged in United Nations 
resolutions to accede to that Protocol in accordance with its 
express terms. Such a situation was entirely inconsistent with the 
contention made in debate that the Geneva Protocol of 1925· 
reflected existing customary international law. That contention 
could not be supported. 
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18. Another equally important objection to the proposal was that 
the uses ~nvisaged would constitute grave breaches and would 
therefore be treated as the mos\; serious form of war crime. 
Thus, a heavy burden of penal responsibility would fall not on 
.Governments but on the soldier~ who would be subject to the most 
serious international penal process that could be brought against 
him and possibly to the death penalty. Humanitarian law~ however, 
encompassed justice to the individual and its cause would not be 
advanced if the soldier were placed in such a position. 
Consequently, the proposal hardly seemed to be a fitting addition 
to paragraph 3 of Article 74. 

19. If the proposal were thrust into the carefully constructed 
 
framework of rules that had been elaborated at the third session 
 
of the Conference, it could not but disturb one of the best 
 
pieces of drafting in the Protocol. He therefore appealed to 
 
the Philippine representative to display the same spirit of 
 
generosity as in Committee I and withdraw his proposal. 
 

20. Mr. BLOEMBERGEN (Netherlands) said that in most criminal law 
systems the primary concern was that those guilty of a crime should 
be punished and that the innocent should not. Although breaches 
of The Hague Declaration of 1899 or the Geneva Protocol of 1925 
could perhaps be defined under the Philippine proposal~ the 
perpetrator of such breaches was not identified in any way. It 
could be the soldier who carried out the act, the Government 
issuing the order or the State as a whole. Innocent people might 
be prosecuted and punished~ and since the breach in question was a 
grave one they might be prosecuted and punished anywhere in the 
world. It was the duty of the States represented at the Conference 
to do everything in their power to protect their citizens~ when 
abroad, from being prosecuted and punished for a crime which they 
had not committed. In his delegation's view such a risk was 
implicit in the Philippine amendment and it would therefore urge 
the sponsor not to press it. 

21. Mr. SADI (Jordan) said that, as a supporter of the principle 
behind the Philippine amendment, he felt that it would be more 
generally acceptable if it were amended to apply only to the first 
user of weapons prohibited by international conventions. 

22. Mrs. SUDIRDJO (Indonesia) regretted that her delegation was 
unable to support the present text of the Philippine amendment. 
It would have preferred the first·draft submitted in Committee 1. 
Its objection was to the replacement of the words "dum-dum bullets" 
by "bullets which expand or flatten easily in the human body". 
If the amendment was put to the vote, her delegation would abstain. 
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23. Mr. AL-FALLOUJI (Iraq) said that he had already made a 
statement on the Philippine amendment in Committee I and would 
not repeat it.· Some of the arguments put forward against the 
amendment in the plenary, however:> were completely contradictory. 
Some delegations had said that it was unnecessary because such a 
provision.already existed in The Hague Declaration of 1899 and 
the. Geneva Protocol of 1925. Other deleg,ations had stated that 
they could not support it because it constituted a .change in the 
existing law. 

24. In his view, the amendment represented a new step in inter

national law. 'l'he use of dum-dum bullets and gas had been 
 
prohibited for a very long time but the user was not liable to 
 
criminal proceedings. It was high time that the use of such 
 
appalling weapons was made a grave offence. 
 

25. As Article 74 stood without the Philippine amendment:> a 
person who, for example "intentionally wounded a prisoner of war 
committed a grave crime but the user of the weapons referred to 
in the Philippine amendment did not. That was discriminatory 
and showed that the law was faulty. He had got the imprefndon 
from the debate that States which had the weapons in question were 
not in favour of banning them while those which did not were. 

26. With regar~ to the argument that the text was not good 
because it did not define the user, the same could be said of the 
whole of Article 74. 

27. Mr. ABDINE (Syrian Arab Republic) said that his delegation 
fully, supported the Philippine propo,sal,. which was a perfectly 
reasonable text. Article 74 included caS.es which were much less 
grave "than those referred to i,n the a,mendmen,t. It was not 
realistic to say that, for example, an unjustified delay in the 
repatriation of prisoners of war was a grave breach, but that 
causing death from bullet wounds was not. 

28. The problem certainly came within the purview of the 
Conference, which should recognize ,the logical consequences of 
its cadoption of 'Article 33. Use of the weapons referred to in 
the Philippine amendment was a breach of Article 3,3. It was a' 
grave breach, and the fact should be restated in Article 74. 

29. The Philippine amendment restated the existing law but W1th 
a slight difference, which ought to remove the objections of 
those States which had made reservations to The Hague Declaration 
of 1899 and the Geneva Protocol of 1925. 
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30. Mr. DI BERNARDO (Italy) said that at the third session of 
 
the Conference his delegation had expressed great interest in the 
 
idea of making the ,use of weapons alr,eady prohibited by inter

national, law a grave breach. It therefore felt great sympathy 
 
for the Philippine a.mendment. However, on reconsidering the 
 
problem, it had,~ecome convinced that the inclusion of the 
 
amendment in Article 74 was not really desirable or useful. It 
 
was not desirable because it would reopen the whole debate on 
 
Article 74~ which was the outcome of very lengthy and complicated 
 
negotiations, and that might upset the delicate balance which had 
 
been aChieved.' It would not be useful because it dealt with 
 
means and methods of warfare which were already prohibited by the 
 
existing law. Moreover~ the examples given were not fully 
 
acceptable; it was on other weapons that action was required. 
 
That, however, was a matter that lay outside the competence of the 
 
Conference. 
 

31. The amendment raised other difficult problems. The 
prohibition of certain weapons in earlier international treaties 
was not always absolute, since it sometimes applied to their 
first use only. Would it become absolute in Protocol I if the 
Philippine amendment were adopted? Another point was that the 
prohibitions referred to in the amendment were contained in 
international treaties, which bound only those States that were 
parties to them. Would a State which became a Party to 
Protocol I be bound by the prohibition contained in the 
Philippine amendment even if it was not a party to the treaty 
which prohibited a specified weapon? If that was not the case, 
Protocol I would impose different obligations on different States, 
despite the fact that they were all Contracting Parties to the 
Protocol. 

32. For all those reasons, his delegation could not support the 
Philippine amendment and would abstain if it were put to the vote. 

33. Mr. AL-HADDAD (Yemen) said that his delegation supported the 
Philippine amendment. It was in conformity with The Hague 
Declaration of 1899 and the Geneva Protocol of 1925 and there 
could be no objection to including it in Article 74. On the 
contrary, it was essential and would strengthen the Protocol. 

34. Mr. SAARIO (Finland) said that his Government attached the 
greatest importance to the prohibition of dum-dum bullets in 
The Hague Declaration of 1899 and to the prohibition of chemical 
and bacteriological warfare in the Geneva Protocol of 1925. His 
delegation was very much impressed by the laudable motives which 
had led the Philippine delegation to propose an amendment to 
Article 74 aimed at reaffirming and strengthening those prohibitions. 
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It was therefore with great regret that it found itself'una-hle 
to support the amendment. That was" so for a number of reasons. 
Firstly, it held the general view that articles which had been 
adopted by consensus at committJe level should not be reconsidered 
by the plenary unless there were particularly strong rea~ons for 
making changes which met with general support. SecondlYj 
Article 74 was the outcome of lengthy and difficult negotiations 
and purported to establish a careful balance between different 
points of view. His delegation was not happy about certain 
aspects of Artirile 74, or ~ather about what had been left out 
of it~ but it had joined in the consensus and was ready to 
accept the 'consequences of that decision. Thirdly, the'text 
of the Philippine amendment had certain shortcomings. It could 
be interpreted as establishing that the only categories of weapons 
prohibited by existing international conventions were dum-dum 
bullets and chemical and bacteriological weapons. His delegation 
was not willing to agree that no other weapons might be considered 
as prohibited by treaty law. One of the questions on the agenda 
of the Conference had been the ~uestion ofp~ohibiting or 
restricting the use of certain~onventional weapons. If in the 
near future hew rules concerning such weapons were adopted, the 
propos~d addition to Article 14 would ~ppear to be the rever~e of 
progressive. 

35. While from ,that point of view the amendment seemed to be too 
restrictive, it was also too broad jnanother sense. It appeared 
to define the use of the weapons in question' as a grave breach 
under all circumstances. However; 'as could be seen 9 for instance, 
frorfithe ~nuinerous declarations of reciprocity attached to the 
Geneva Protocol of 1925, there might be circumstances in which 
Governments did not consider themselves bound to observe a 
particular prohibition. In such cases, it was not possible to 
define the use of the weapon as a grave breach, bearing in mind 
als6 ~ll the serious consequences that would follow from such a 
definition. 

36. In view of those and other similar considerations, he 
appealed to the Philippine d~lEgation not to press its amendment 
to a vote. 

37. Mr. ABADA (Algeria) said that when in Cormnittee I the 
Philippine delegation had decided not to press for a vote on its 
amendment at that stage. he had hoped that the respite would 
enable everyone to understand the issues better, and more 
particularly in relation to Article 86 bis, so that a generally 
acceptable solution could be'f'cund. It might be that amendment 
CDDH/4l8 was misplaced in Article 74, but his delegation thought 
the substance of the proposal, had merit. It was a simple 
reaffirmation of the principles of positive humanitarian law 
and deserved the Conference's support. 
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38. Miss AL-JOUA'N (Kuwait) said that the comments made by the 
delegations opposed to the Philippine amendment were contradictory. 
Her delegation agreed with the statements made by the represen
tatives of Iraq~ Jordan and the Syrian Arab Republic and supported 
the Philippine amendment. 

39. The PRESIDENT said that if there were no further comments he 
 
would put the Philippine amendment to the vote. 
 

40. Mr. SADI (Jordan) proposed that in the first line of the 
 
amendment the word "first" should be inserted before the word 
 
"use". 
 

41. Mr. URQUIOLA (Philippines) accepted that amendment. 

42. Mr. DOUMBIA (Mali) said that the phrase "pour la premiere 
 
fois" in French was not clear. 
 

43. The PRESIDENT suggested the word "premier emploi". 

44. Mr. RABARY-NDRANO (Madagascar) thought that the wording 
 
should be "en premier lieu". 
 

45. Mrs. HERRAN (Colombia) said that the amendment was not clear. 
 
Did prohibition of first use of the weapons in question mean that 
 
second use was permitted? 
 

46. Mr. de ICAZA (Mexico) said that the sub-amendment changed the 
sense of the original amendment. He proposed that it should be 
voted on separately. 

47. Mr. SADI (Jordan) explained that his sub-amendment simply 
meant that a country was not to be the first to use the 
prohibited weapons. If those weapons were nevertheless used, 
in violation of the Protocol, the country on which they were 
used could retaliate with similar weapons. The sub-amendment 
was concerned with a real possibility which had troubled a 
number of delegations~ and he had submitted it in order to make 
the original amendment more widely acceptable. 

48. Mr. PAOLINI (France) said that the problem raised by the 
sub-amendment did not apply solely to the French text. What 
was really meant was "first use during an armed conflict" 
("utiliser en premier lieu au cours d'un conflit arme"). 

49. The PRESIDENT asked the representative of Jordan if he 
accepted the French representative's interpretation of his sub
amendment. 
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50. Mr. SADI (Jordan) said that he had made his ·meani~g.cl~ar . 
. Any drafting changes should be ref.err.ed to the Drafting Committee. 

51.· 1I1r.AL-FALLOUJI (Iraq) ~Chairmanof the :Drafting Committee~ 
 
said that there was no point in referring .matters to the· Drafting 
 
Committee unless its Chairman understood what was required. He 
 
failed to understand the present·problem. 
 

52. The PRESIDENT suggested a short suspension of the meeting. 

It was so agreed. 

The meeting was suspended at 11.30 a.m. and resumed at 
11.40 a.m. 

53. Mr .. URQUIQLA .. (Philippines) withdrew hi~ acceptance of .the 
Jordanian sub-amendment. 

54. Mr. SADI (Jordan) wii:.thdrew his sub-amendment to the Philippine 
amendment. 

55. The PRESIDENT invited representatives; to vote on the amendment 
to Article 74 proposed by the Philippines lCDDH/418). 

At the re-qQest of the representative of the Philippines, the 
vote was taken by roll-call. 

Afghanistan $ having been drawn by lot by the President. was 
called upon to vote first. 

In favour: Afghanistan~ Algeria~ Saudi Arabia~ Austria, Colombia, 
Iv.ory Coast, Egypt~ Ecuador, Ghana, Honduras, Iraq2 
Socialist People's Libyan Arab Jamahiriya~ Jordan, Kenya, 
Kuwait, Lebanon s Madagascar, Mali, Malta, Mexico, Mozambique, 
Nicaragua, Oman, Pakistan, Panama~ Peru, Philippines~ Qatar, 
Syrian Arab Republic, United Repuqlic of Tanzania, Holy See, 
Senegal~ Sudan, :Sri Lanka, Switzerland, Tunisia, Uruguay, 
Venezuela, Yemen, Democratic Yemen~ Yugoslavia. 

Against: Federal Republic of Germanys Australia, Belgium, Bulgaria, 
Canada, Denmark, United States of America, Finland, France, 
Hungary, India, Luxembourg, Monaco, Mongolia~ New Zealand, 
Netherlands, Poland, Portugal, German Democratic Republic, 
Byelorussian Soviet Socialist Republic, Ukrainian Soviet 
Socialist Republic, United Kingdom' of Great Britain and 
Northern Ireland, Czechoslovakia s Union of Soviet SQcialist 
Republics s Zaire. 
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Abstaining: Brazil, United Republic of Cameroon, Cyprus, Cuba, 
Spain, Greece, Guatemala, Indonesia, Iran~ Ireland, Israel, 
Italy, Japan, Morocco, Mauritania, Nigeria, Norway, Uganda, 
Republic of Korea~ Socialist Republic of Viet Nam, Romania, 
Swaziland, Sweden, Thailand, Turkey. 

The result of the vote was 41 in favour, 25 against, with 
25 abstentions. 

Havin failed to obtain the necessar 
the Philippine amendment to Article 7 

Explanations of vote 

56. The PRESIDENT reminded representatives that explanations of 
 
vote could be submitted in writing, for attachment to the summary 
 
record. 
 

57. Mr. MBAYA (United Republic of Cameroon) said it was important 
 
that humanitarian aims should not be pursued to the detriment of 
 
national defence. His delegation would have supported the 
 
Philippine amendment if it had incorporated the Jordanian sub

amendment, since it would then have safeguarded the absolute right 
 
of every State to organize its national defence as effectively as 
 
possible. In the circumstances, his delegation had had no 
 
alternative but to abstain. 
 

58. Mr. SADI (Jordan) said that the result of the vote explained 
 
why he had proposed his amendment. 
 

59. Mr. NUNEZ (Cuba) said that he had abstained in the vote 
because although the amendment was in essence a reaffirmation and 
cievelopment of humanitarian law, it was capable of various inter
pretations. Among all the multilateral humanitarian instruments 
concerned with control of armaments, his country attached 
particular importance to the Geneva Protocol of 1925 for the 
Prohibition of the Use in War of Asphyxiating s Poisonous or other 
Gases, and of Bacteriological Methods of Warfare, and the Convention 
on the Prohibition of the Development, Production and Stockpiling 
of Bacteriological (Biological) a'nd Toxin Weapons and on Their 
Destruction, 1972. His country was a party to both. The amend
ment was therefore essentially in line with his country's 
convictions. If, however, only the first use of prohibited 
weapons were regarded as a breach, there was a danger that the 
guilty party might not be recognized and the crime go unpunished. 
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A case in point in receht years was a war of aggression in:which 
charige~in the' ecology had been brought about wit~ disast~6us 
effects. In that ,ihstance it was not the soldiers who had been 
guilty. 

60. Mr. MARTIN HERRERO (Spain) said that his delegation had 
 
a b s taihed in, tbe-vQt-eb:ecau,sethe arguments 1'01> "and-against, the
p 

amendment were fairly equally balanced. Moreover~ the-subject 
had achieved a consensus in the Committee and he did not consider 
tha,t -it>$hould:"-b~ the: $\,1,bj-e~ -of a ,majcOt>;it:-y., vot,e. 

61. Mrs. GUEVARA ACHAVAL (Argentina) said that She had been 
 
prevented from voting because she had not been able to attract 
 
tl':!_e Pre,sicient,' s attention. She would have voted in favour of 
 
the' amendment.
. . . . 

62. Mr. HUSSAIN (Pakistan) said that he had voted for the 
 
amendment for the reasons stated before the vote. He was 
 
satl.i:rf'ied with the result ~ because the failure to achieve a 
 
maJority'hy only one vote m:eant that most delegations accepted 
 
the amendment irtprinciple. He-hoped that it would not be,too 
 
long before' the purport of such an' amendment became'partof 
 
internatibnalhtimiiriitar.ianlaw. 
 

63. Mr~ MO'KH'I'AR (Urtited Arab- Emirates) said ~hat he had been 
absent when the vote had, been taken. Had he been present, he 
would have voted in favour- of-the Philippine, amendment. 

64 • Mr. ROUCOUNAS (Greece-)- said that his delegation had expressed 
sympathy with the Philippine amendment in Committee I and had also 
viewed the Jordanian'sub-amendment with favour. In its proper' 
conteJttsuch,a proposal could not fail to receive support, since 
it' referred to internationaL conventions in, force. 

65. Article "74 ~ ,however-j had been the subj ect of long and 
difficult negotiations, Which-had led to a consensus. It was 
because' of the' risk that" a vote mj,ght break the consensus that' 
his delegat ion had abstained. 1'1ith or without the Philippine 
amenfunerit,general international law and particular international 
conventions remainedintact~ , 

66. Mr. MILl.ER' (Canada)." expressed his delegation's satisfaction 
with the result of the vote. He would have welcomed an 
opportunit'y't6 give fuller consideration to the Jordanian 
sub-amendment and regretted that his delegation had had to oppose 
the Philippine amendment~ for reasons which would be set out in 
a written statement. 
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67. Mr. DIXIT (India) said that his delegation's explanation 
 
of its vote would be submitted in- writing. 
 

68. Miss BOA (Ivory Coast) said that her delegation had voted 
 
in favour of the Philippine amendment, but would abstain on 
 
Article 74 as a whole if a vote were taken. 
 

69. She pointed out that the representatives of Argentina and 
 
of the United Arab Emirates had raised their cards during the 
 
vote but had not been seen. Although their votes would not 
 
have altered the result, she hoped that all votes would be 
 
recorded on the next occasion. 
 

70. The PRESIDENT said that he took note of that remark. But 
 
if representatives were absent when their names were called, it 
 
was difficult to return to them later. 
 

71. Mr. MOKHTAR (United Arab Emirates) said that he had arrived 
 
only two or three minutes after the start of the vote and had 
 
held his card up for at least three minutes, but had not been 
 
seen. 
 

72. The PRESIDENT enquired whether a vote was requested on 
 
Article 74 as a whole and whether anyone wished to speak on 
 
the article. 
 

In the absence of any such request, Article 74 was adopted 
by consensus. * 

73. Mr. SHERIFIS (Cyprus) said that his delegation welcomed 
with particular satisfaction the adoption of Article'74, as one 
of the cardinal provisions of Protocol I. That welcome stemmed 
from the basic position of the Government of Cyprus, namely that 
the raison d'etre of the Conference was not only to reaffirm and 
develop humanitarian law, but also to ensure its application in 
time of war with all its consequences. 

74. Relevant to that concern were, firstly, the definition of 
what constituted a grave breach, and secondly how to establish 
the facts concerning allegations that grave breaches had been 
committed. The answer to the first question was furnished by 
Article 74 and that was why his delegation considered it to be 
of paramount significance. The answer to the second question 
could, to a large extent. be given by Article 79 bis and for that 
reason his delegation had taken an active interest in that article. 

* Article 85 in the final version of Protocol I. 
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75. The provisions of Article 74 were of universal concern and 
application. They applied to cases which might occUr-~ ,aTtn-ough 
it was hoped they would not - in the future~ after the entry into 
force of the Protocol. They were also applicable in cases ,which 
might exist at the very time of entry into, force. In th~ft_ 
connexion~ he drew attention to the three paragraphs of Articl-e· 2, 
common to the four Geneva Conventions of 1949 in conjunction with 
Article 3 of draft Protocol I and s in particular, paragraph (b) 
thereof. 

76. Mr.DI :eERNARDO (Italy) said that his del,egatiorl had, j-oined 
the consensus on Article 74 in a spirit of co-operat,~-on ,and 
compromise~ in spite of its doubts and difficulties regarding 
the article. In the first place, the text was lfot\'{llolly 
satisfactory because the list, of grave ,breaches cont-ained 
therein was incomplete: there were other breaches which 
deserved to be equally severely condemned and it was unfortunate 
that, they had not been included. The lim~tednumber of grave 
breachEi!s listed, in .the art,icle had serious consequences. The 
list wQuld henceforth be considered as rigid-and fixed. Each 
State was of course at liberty to list other actions which would 
contribute grave breaches in its national legislation, applying 
to its own armed forces. But such national rules would not be 
applied to the armed forces of other -Parties to the conflict 3 

who would be guilty of breaches qualified as grave by the legisla-' 
tion of the first State while not included in the list contained 
in Art,Jcle 74. A State was free therefore to do more in its own 
leg:i-sYatio-n than Article---r4'-demamled,bYlt- onlY with regard to its 
own armed forces. On the contrary 5 with regard to members of -
opposing arrTled forces ~ it must abide by Articl,e 74. 

77. Secondly the formulation of numerous hypothetical instances 
of jgrave breaches was often.~angerous because of.its lack of 
prey.j.-sion, and in criminal matters that was a highly serious 
situation, for here above all each hypothetical breach should 
have "been described with precision ,and clarity. In many cases 
that had not been done, for example in paragraph 3 (b) and (e). 
where it was left to the judge to decide whether or not the 
advantage obtained from an attack had been excessive~ The same 
criticism could be made of paragraph 4 (c), in which the basic 
notion, was acceptable but the "practices" which the text 
condemned were not descrlbed. 

78. Article 74 would raise many problems of domestic law. In 
the majority of cases national legislators would have to play a 
'substanti~l role to fill gaps and to give the provisions a clarity 
which was lacking. The principle danger of Article 74 was 
precisely that it opened the way to a serious lack of uniformity at 
the domestic law level. which must militate against its ~eing 
respected. 
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79. His delegation had~ nevertheless~ expressed itself in favour 
of Article 74 and felt particular satisfaction at identifying in 
paragraph I! (d) a grave breach with which his country was much 
concerned, namely, attacks against historic monurnents~ places of 
worship or works of art. 

80. Mr. NAHLIK (Poland) said that specialists in domestic law had 
often reproached international law for its failure to provide 
sanctions for those individuals guilty of contravening its rules. 
Leaving the prosecution and puniShment of individuals guilty of 
having broken the rules of armed conflict to the State of which 
they were nationals had often meant~ in practice, that their 
punishment in no way equalled the gravity of the fault committed 
and had even led to declarations of impunity. 

81. The Nurnberg Judgement had marked a step forward in that 
field by establishing "international criminal law". Article 74 
of Protocol I was a further step forward in that it was not 
limited to a brief general statement but mentioned a number of 
acts which should henceforth be considered as "grave breaches". 
It was right that in paragraph 53 grave breaches should be 
described as "war crimes"} thus establishing a direct relationship 
between the Protocol and the Nurnberg law. International 
criminal law would thus become a homogeneous entity capable of 
playing an effective role not only in the punishment~ but also to 
a large extent in the prevention 3 of such crimes. 

82. Poland~ where; during the Second World War 3 particularly 
atrocious crimes had been perpetrated~ could not but express its 
satisfaction that Article 74 would~ in future~ provide a solid 
basis for the punishment of war crimes in a manner commensurate 
with their gravity. 

83. Mr. TODORIC (Yugoslavia) said that his delegation would 
furnish a written explanation of vote on the Philippine amendment. 

84. Mgr. LUONI (Holy See) said that paragraph 4 (d) should be 
referred to the Drafting Committee~ so as to bring-it into line 
with Article 47 bis as adopted by the Conference. 

85. Mrs. SUDIRDJO (Indonesia) said that if there had been a vote 
on Article 74 as a whole her delegation would have abstained 3 
since 3 as it had explained during the debate in Committee~ it 
entertained strong reservations concerning paragraph 5. To 
classify grave breaches as war crimes would only lead to confusion 
and was incompatible with the system so far observed under the 
Geneva Conventions, which only dealt with the humanitarian aspects 
of international law. 
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86. Further, in accordance with the attitude of the Indonesian 
delegation during the discussions in the Working Group and at 
Committee level~ it also wished to express a reservation with 
regard to paragraph 3 (f)~ where the words "or of other protective 
signs" had been retaine~. 

87. Mr. HUSSAIN (Pakistan) expressed his delegation's 
gratification at the consensus reached on Article 74~ in the 
negotiation of which his delegation had played an active part. 
It had proposed that a paragraph be included in Article 75 bis 
to deal with delay in the repatriation of prisoners of war or
civilians. But since such a provision had been included in 
Article 74~ paragraph 4 (b)~ now adopted j his delegation would 
not press for its inclusion in Article 75 bis. 

8&.lVlt'. ULLRICH (German Democratic Republic) said that his 
delegation was convinced that penal sanctions against violations 
of the Conventions arid of the Protocol represented an important 
means of guaranteeing the application and imple~entation of 
international humanitarian law. By defining grave breaches of 
the Conventions and Proto.col, the inhuman and criminal nature of 
some war crimes was underiined. Other delegations were quite 
right to point out that there were possibly other war crimes 
which might be as serious as the grave breaches defined here j 
or even worse',') but that was no reason for not singling out certain 
grave breaches~ as had been done in Article 74. 

89. His delegation~ which had taken an active part in the 
elaboration of Article 74~ very much regretted that the list of 
grave b!'eache.s was limited and in many aspects restricted. It 
had not, however~ been possible to reach a consensus on other 
violations. 

90. His delegation wished to stress that the definition of grave 
breache~ within the system of the Conventions and Protocol was a 
specific form of international co-operation in the prosecution of 
war crimes j but that it did not determine or limit the scope of 
war crimes. There were many other war crimes which were 
extremely grave violations of international law. It was for that 
reason that his delegation welcomed paragraph 5 of Article 74~ 
which expressly established the connexion between grave violations 
of the Protocol and war crimes. 

91. Mr. ABI-SAAB (Egypt) said that the adoption of Article 74 was 
a landmark in the reaffirmation and development of international 
humanitarian law. His delegation had actively participated in the 
elaboration of the text and was gratified by the consensus reached. 
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92. The Egyptian delegation had made great efforts to strengthen 
the mechanics of implementation of the Conventions and the 
Protocol and considered that Article 74 constituted a major 
guarantee that the theory expressed would be applied in practice. 
The list of grave breaches would be a further effective weapon 
towards implementation of the Protocol, as it represented a 
barrier to attemp~by guilty individuals to cover up atrocious 
crimes without the state being the wiser. The text of 
Article 74 represented an advance on the system of the 
Conventions in that it went further in the detailed and more 
precise description of punishable acts, which was necessary if 
the system of grave )reaches of the Conventions was to be .. 
converted into a workable system of internal penal law. In 
addition, Article 74 went a step further than the Geneva 
Conventions, which had been to a great extent concerned with 
indfvidUal victims, in that it showed concern for collectivities 
of vIctims and sometimes for'whole populations as, for example, 
in paragraph 4 (~) and (.£) ~ 

93. His delegation regretted that the Philippine amendment had 
been rejected, thus leaving a gap in the list of grave breaches, 
but underatood'that the effects of using prohibited weapons came 
within the scope of the article as adopted. In that respect, he 
associated his deLegation with the comments of the Greek 
representative. 

94. Mr. EL HASSEEN EL HASSAN (Sudan) expressed his delegation's 
satisfaction at the adoption of Article 74 by consensus. At 
the Committee stage, several delegations had expressed their 
opposition to some of the paragraphs and had stated ~hat they 
would vote against them. He was pleased to note that they had 
not done so. 

95. His delegation would have been even happier if the Philippine 
amendment, as sub-amended by the Jordanian delegation, had been 
included. 

96. Mr. PAOLINI (France) said that, although his delegation had 
not opposed the consensus on Article 74, it~would have abstained 
if there had been a vote. 

97. The French delegation could not approve paragraph 3 (~), 
for the same reason as that expressed in connexion with 
Article 46, namelys the ambiguity of the definition of 
indiscriminate attacks. It could not accept that military 
actions which were so inadequately defined should be considered 
to be grave breaches and, according to paragraph 5, to constitute 
war crimes. 
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98. As regards paragraph 43 the French delegation considered 
that the grave breaches referred to in sub-paragraphs (a)9 (b) 
and (c), should normally be subject to the same penal - 
stipulations as those stated in paragraph 3, that is to say, 
that they should have caused death or serious physical injury 
in order to be considered as grave breaches. Such an inter
pretation alone would provide the desired unity of the juridical 
system applicable to grave breaches of uniform nature provided 
for in Article 74. 

99. Mr. SAWAI (Japan) said that his delegation would submit an 
explanation of its vote in writing. 

100. He suggested, however, that in order to expedite the work 
of the Conference, explanations of votes on amendments should be 
made either before or after the adoption of an article as a whole 
and not before or after the adoption of each amendment. That 
would be in accordance with the proposals made by the General 
Committee (CDDH/253), as adopted by the Conference. 

101. Mr. AJAYI (Nigeria) said that his delegation was pleased 
by the conaensus reached on Article 74, which it considered to 
be an important article designed to ensure respect for and 
adherence to the provisions of Protocol I. It grouped together 
the essential principles of that Protocol and of other inter
national instruments. His delegation approved in particular 
paragraph 4 (c), and understood paragraph 4 (d) to be the 
equivalent of-the amendment to Article 47 bis-(CDDH/412/Rev.2) 
previously adopted. -

102. Miss PGr'lETTA (Switzerland) said that if there had been a 
vote on Article 74, her delegation would have abstained. The 
grave breaches listed were by their very nature reprehensible, 
but their definition was too imprecise. Her delegation there
fore expressed its reservations regarding the article. 

The meeting rose at 12.40 p.m. 
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ANNEX 

to the summary record of 
the forty-fourth plenary meeting 

EXPLANATIONS OF VOTE 

AUSTRALIA Original: ENGLISH 

Article 74 of draft Protocol I 

Article 74 was the product of delicate and protracted 
 
negotiation at the third session of the Conference. Although 
 
the Australian delegation did not oppose the adoption of that 
 
article by consensus~ it would have abstained on the article 
 
if it had been put to the vote. 
 

As we stated in our explanation of vote at the third 
session of the Conference~ when the article was adopted by 
Committee 13 Article 74 is not only vague and impracticable 
but also inconsistent with the basic tenets of criminal law 
shared by a large number of States throughout the world. The 
Australian delegation considers that any behaviour which could 
give rise to punishment on the basis of universal jurisdiction 
should 3 among other things, be carefully identified. Not only 
should the nature of the offence be clear but the subject and 
object of the offence should also be clearly identifiable. It 
is essential that those who engage in warfare should not be 
confronted with accusations and criminal proceedings for matters 
which they could not reasonably expect to be a grave breach. 

The Australian delegation hopes that the article will be 
interpreted and applied with serious concern for the rights of 
persons accused of war crimes. In the. view of the Australian 
delegation 3 greater precision in Article 74 would have ensured 
better implementation of the article and greater justice for all. 

The Australian delegation opposed the amendment proposed by 
the Philippine delegation (CDDH/4l8) because it did not believe 
that the subject matter was an appropriate one for Protocol I. 
The restriction or prohibition of weapons was a matter to be 
examined by the Ad Hoc Committee on Conventional Weapons, whose 
procedure and terms of reference were quite different from those 
of the Main Committees responsible for the negotiation of 
Protocols I and II. 
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BELGITJ~ll Original: FRENCH 

Article 74 of draft Protocol ~ 

The representative of Belgium refers in explanation of his 
 
vote to the explanation he gave at the time of the article's 
 
adoption by Committee I. 
 

CANADA Original: ENGLISH 

Philippine amendment to Article 74 (CDDH/418) 

The Canadian delegation voted against the Philippine amend
ment (CDDH/418) to Article 74. In ,sa daing it was motivated by 
opposition to including intbe Protocol references to specific 
weapons. The particular weapons are forbidden by international 
law arid their use~ other than by way of reprisa1 3 already 
constitutes a war crime. However 3 not all war crimes amount to 
grave breaches open to universal criminal jurisdiction. The 
amendment·· refers to the individual user to whom the bullets in 
question had been issued and who may have no knowledge of the 
nature of th~ bullet or its effect. At this point we would 
emphasize that in our view this language taken from The Hague 
Declaration of 1899 cOhcerping the Prohibition of Using Projectiles 
the Sole Obj~ct cif which i~ the Diffusion of Asphyxiating or 
Deleterious GaseS~only refers to dum-dum bullets. 

IVJoreover 3 as worded 3 the amendment is in absolute terms 
leaving no room for devia.tion. It ignores the fact that The 
Hague Convention as well as the reservations to the Geneva Protocol 
recogri'ize that the weapons in question may be used by way of 
retali~tion. We felt3 in addition. that the description of the 
weapons, though in the language of the relevant instruments. is 
unsatisfactory in view of the historical arguments that have 
surrounded their interpretation and the technological developments 
that have come ab.out since those instruments were, signed. 

In addition, we are very conscious of the fact that Article 74 
is the result of a very carefully prepared compromise and we felt 
it most unwise to tamper with this agreed text. 

FinallY3 all these questions were within the competence of 
a special committee of this Conference. We did not feel that .in 
the light of the activities of the Ad Hoc Committee it was proper 
to include in Protocol I any matter concerning weapons until we 
know the results of that body's activities. 
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Article 74 of draft ProtoGol I 

The Canadian delegation is gratified that Article 74 was 
 
accepted by consensus, particularly in view of the lengthy 
 
discussions which took place in. its framing and tbe fact that in 
 
its final form it represents a carefully balanced compromise. 
 

From the point of view of substance we regard Article 74 
 
as a further step in the reaffirmation and development of 
 
humanitarian law and a major contribution to the pr~Qcesses of 
 
enforcing the law of war. We hope that this elaboration of the 
 
international criminal law of armed conflict will ena,ble uS to 
 
suppress as well as punish those breaches of the law which are 
 
sufficiently grave to form the basis of universal jurisdiction, 
 
thus affirming the international responsibility which rests on 
 
all States to punish those guilty of such breaches. 
 

While we participated in the consensus relating to this 
 
article, we are aware that from .the point of view of its actual 
 
enforcement there may well be difficulties. Where some of the 
 
breaches are concerned, there may be difficulty in framing 
 
indictments and even in the actual definition of a particular 
 
breach with a view to its embodiment in the national law. Never

theless, we are convinced that with goodwill this article will in 
 
fact make a major.contribution to the development of humanitarian 
 
law and stand as a landmark in international criminal law. 
 

EGYPT Original: ENGLISH 

Article 74 of draft Protocol I 

The Egyptian delegation considers the adoption of Article 74 
as one of :the landmarks of the reaffirmation and development of 
humanitarian Taw by this Conference. Our delegation has 
participated actively in the elaboration of the present text and 
it is a special source of gratification for us to see that it is 
accepted by consensus~ in spite of earlier resistance and reticence. 

The Egyptian delegation had consistently endeavoured, through
out our long and arduous labour, to favour the perfecting and 
strengthening of the medhanisms of implementation of the Geneva 
Conventions and Protocol I, for we consider that the only test of 
usefulness of whatever we adopt here is in the extent to whictilt 
will bear on action in practice, that is, in implementation. In 
this respect, the system of grave breaches and the individual penal 
responsibility which it establishes constitutes B serious deterrent, 
by piercing the abstract veil of State responsibility and reaching 
out for the real perpetrators of atrocities and horrors. 
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Although we do not consider the present text as ideal or 
complete, we do consider that it constitutes a great advance 
over the articles of the Geneva Conventions on the subject; and 
this for two main reasons. In the first place, the very length 
and detailed character of the article, which for other articles 
constitute a drafting defect, are an important asset here; for 
this is a penal text. and in penal law, the more the specification 
of the incriminated act and the individualization of the .. 
circumstance engaging penal responsibility. the better. In this 
respect,the long list provided in the article we have just 
adopted constitutes a mini~penal code of humanitarian law. In 
the second place, the present text remedies a weak point in the 
grave breaches articles of the Geneva Conventions. These 
articles place all the emphasis on violations which are inflicted 
on individuals, compared with the relative neglect of those 
violations with large global effects affecting groups and whole 
populations. This neglect has been remedied by Article 74, 
especially paragraph 4 (a) and (c). This is an important 
advance, for we consider-that responsibility should increase, and 
not be diluted or evaporate, with the increase of the number of 
victims. 

In the same vein, the Egyptian delegation wants to express 
its disappointment at the failure of the Philippine amendment, 
establishing as a grave breach the use of prohibited weapons, to 
be adopted. We consider that the distinction between the Law of 
Geneva, and the Law of The Hague is totally artificia~ and that 
we are leaving here a very large gap in the system we are 
establishing. I note, however, that the article as it stands 
now does cover the use of such weapons through their effects. 
Thus, if we have failed to consider the use of such weapons as a 
grave breach, the article. as well as the articles of the Geneva 
Conventions on grave breaches, consider that the effects produced 
by these weapons on the victims may constitute grave breaches. 
And, as was said by the representative of Gr~ece, the adoption 
of this article does not affect in any way the international 
treaties in force which prohibit the use of these weapons and 
at~ribute legal consequences to such use. 

FRANCE Original: FRENCH 

Article 74 of draft Protocol I 

Although not opposed to the consensus,the French delegation 
wishes to state that had there been a vote on Article 74, it would 
have abstained. 



- 301 - CDDH/SR.44 

It cannot support sub-paragraph (b) of paragraph 3 of 
 
Article 74. When the Conference was considering Article 46, 
 
which we were against, we stressed the ambigu-ity of -the definition 
 
of indiscriminate·attacks. 
 

The French delegation cannot agree to having military actions 
 
that are so ill-defined regarded as grave b~eache~ and, acco~ding 
 
to paragraph 5, as war crimes. In the circumstances, it could 
 
not but oppose paragraph 3 (.2). 
 

With regard to the provisions of paragraph 4, we think that 
 
the grave breaches covered by points (a), (b) and (c) should 
 
normally be subject to the same legal conditions as-those stated 
 
in paragraph 3, that is to say that; to be regarded as grave 
 
breaches they should cause death or se:rious injury to body or 
 
health. This interpretation alone makes it possible to.preserve 
 
the necessary uniformity of the iaw on the grave breaches covered 
 
by Article 74, which are similar in kind. 
 

INDIA Original: ENGLISH 

Article 74 of draft Protocol I 

The Indian delegation voted against the amendment contained 
in documentCDDH/418 for the reason that these weapons have not 
been explicitly defined in the sUbstantive provisions of Protocol I. 
In the absence of specific listing of such weapons , it will be 
extremely .diffi.cult for an ordinary.:soldier in the field at the 
theatre of. war to decide whether a ·particular weapon falls in the 
prohibited category or not. In these circumstances it will be 
unjust to make the soldier responsible for a grave breach and to 
punish him. Further, there is another important reason against 
the proposal. The proposal does not include all the category of 
weapons which are equally inhuman or rather more inhuman, .inter 
alia.the nuclear weapons. Nobody in this Conference can deny 
that theSe weapons fall into the most inhuman category of weapons. 
But, for the reasons best known to the sponsor of the proposal, 
nuclear weapons have been excluded. Whatever may be the 
political or other reasons for the exclusion of nuclear weapons 
from this proposal,the Indian delegation finds it difficult to 
support a proposal in principle which is unjust and perpetuates 
illogical discrimination. 
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JAPAN Original: ENGLISH 

.Article 74 of draft Protocol I 

The delegation of Japan wishes to make the following 
 
observations on Article 743 adopted at the forty-fourth 
 
plenary meeting on 30 Hay 1977: . 
 

1. The appropriateness of inclusion in Article 74 of some 
 
of the acts enumerated in paragraph 4 is open to doubt as, 
 
in the final analysis, they belong to the realm of political 
 
responsibility of the heads of States or the heads of 
 
governments. 
 

2. As those same acts mentioned above are not precisely 
defined,·difficulties may arise in the incorporation of the 
provisions relating to the acts into national penal legislation. 

3. In paragraph 3 (d), the reference to Article 52 (Non

defended localities) and Article 53 (Demilitarized zones) which 
 
appeared in the ICRC draft, should have been retained in order 
 
to make the scope of application of this provision more clearly 
 
delimited. 
 

MOZAHBIQUE Original: FRENCH 

Article .74 o-f draft Protocol .I 

"_- .The detegation of my country considers it regrettable that~ 
owing to the opposition of a minority, the plenary Conference 
did not adopt the amendment proposed by the Philippines. 

Article 74 deals with the repression of breaches~ In 
paragraph 3, it draws up a list of acts regarded as grave 
breaches. The rejection of the Philippine proposal leaves 
a large gap in that list; we would even say that this negative 
"action weakens the humanitarian effectiveness of this Protocol. 

The great majority of the arguments put forward by the 
opponents of the amendment lead us to conclude that they were 
more worried about the prosecution of the killer than anxious 
to defend the thousands on thousands of persons against whom 
the methods of war that this amendment would have prohibited 
will be used. 

The result is that the prohibition contained in Article 33 
is no more than a moral and theoretical obligation. 
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In recent decades there has been an incredible proliferation 
of methods of war which strik.e bard at the civilian population. 

While this Conference is me-eting here, the people of 
 
Mozambique are being bombed by the illegal and racist regime 
 
of Ian Smith, which is using napalm and other materials causing 
 
superfluous injury. 
 

As far as we are concerned, the rebel Ian Smith is merely 
the agent of those who provide him with the means of killing our 
people and who claim that adoption of the Philippine amendment 
would be dangerous and lead to injustice by condemning the 
soldier who resorts to such methods of warfare. 

My delegation nevertheless joined in the consensus, with 
 
the hope that the wishes of the majority will one day be 
 
reflected in this article, thus reaffirming and developing 
 
The Hague Declaration of 1899 and the 1925 Geneva Protocol 
 
concerning prohibition of methods of warfare that may cause 
 
superfluous injury. 
 

ROMANIA Original: FRENCH 

Article 74 of draft Protocol I 

The delegation of Romania joined in the consensus on 
 
Article 74, which represents a basic regulation of international 
 
humanitarian law, and takes this opportunity of expressing its 
 
satisfaction that a provision of that kind has been incorporated 
 
in Protocol I. 
 

In our view, it is expedient to specify the categories of 
grave breaches of the Geneva Conventions of 1949 and of this 
Protocol, for that is a legal means of imposing respect for the 
provisions of those documents. The implementation of the 
provisions of the Geneva Conventions of 1949 and of this 
Protocol is of capital importance for the reaffirmation and 
development of international humanitarian law applicable in 
armed conflicts. Scrupulous respect by all for the Conventions 
and the Protocol is one of the requirements of a process which 
must be the constant concern of the High Contracting Parties. 

In view of these general considerations, it is natural that 
the Romanian delegation should attach special importance to the 
question of the repression of breaches of the Geneva Conventions 
and of Protocol I - a question that is "reflected" in Article 74 
and, to a certain extent, in the following articles. 



CDDH/SR.44 - 304 

The Romanian delegation considers that, on the whole, the 
 
text of Article 74 represents a praiseworthy effort and a step 
 
forward in international humanitarian law. Nevertheless~ we 
 
think that it would have been preferable to single out and quote 
 
as examples the most notorious grave breaches, while at the same 
 
time leaving open the possibility of sanctioning other actions 
 
prohibited by the Geneva Conventions and the Protocol. In this 
 
way, ··the attention of the international community could have 
 
been drawn~ once again, to the negative consequences of violation 
 
of the Protocol's provisions. 
 

Furthermore, 'as'the Romanian delegation understands this 
 
article; its provisions are aimed at reinforcing the protection 
 
of the victim of aggression, and in no way limit the victim's 
 
right to defend himself, on his own territory, by every possible 
 
means, against the aggressor. 
 

SPAIN Original: SPANISH 

Article 74 of draft Protocol I 

The Spanish delegation, in explaining its position concerning 
the.amendme~t submitted by the delegation of the Philippines to 
Articl~ 74, wish~s to emphasize that, as on other occasions, its 
abstention in the vote on that amendment is not due to any mere 
indifference. Quite to the contrary; this amendment, like any 
other proposal, has both virtues and defects. They are so 
equally balanced ~hat the Spanish delegation decided to abstain. 
The 'amendment was originally adopted in the Committee by consensus, 
and a~~hough a consensus is not sacred and can be revised at a 
plenary meeting, such a course should be exceptional and should 
be followed only for very compelling reasons. Furthermore, the 
amendment involves an element of repetition and is consequently 
somewhat redundant. Also, there is a certain dialectical weak
ness in repetitions based on the possibility, which always exists, 
of potential breaches;· on the other hand, breaches are one thing, 
and the proceedings and penalties to which such breaches may give 
rise are quite another. To that extent the amendment is 
undoubtedly useful. It is also appropriate to take every 
opportunity of reaffirming the competence of this Conference in 
the field of the use of weapons, which remains desirable. 

In this situation the Spanish delegation, while fully under
standing the motives leading the Philippine delegation and 
another to submit and support th~ said amendment, but believing 
that in this instance more than any other majority decisions are 
desirable, decided to abstain. 
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SWEDEN Original: ENGLISH 

Article 74 of draft Protocol I 

The Swedtsh delegation abstained in the vote on the proposal 
in document CDDH/418. Our abstention was not? however~ due to 
any lack of,understanding of the motives behind that proposal. 
When Article 74 was adopted by dorrunittee I at'the third session, 
my delegation joined in the con.~lEmsus but de,qlq:red that had there 
been a vote we: would not have been able tov6te in favour of the 
article. That position was due to our dlssatisfaction with what 
was left out of Article 74. Above all~ we missed a reference to 
me~hods and means of combat. The amendment submitted'by the 
Philippines would to a considerable extent have bridged that gap. 

However, it was submitted to the Conference at a very late 
stage and the text had n<;rj:;;~:pa(t~.tl).e,benefit of being moulded in a 
working group. This.,was.unfor:tun:ate;sinc~the proposed,addition 
to the list of grav,~' br;~qchea was' a legally qamplexone .ind the 
wordii1ghad to be carefully drafted :i~ order to correspond to 
existing law in the field cif prohibitions ot conventional weapons. 

Moreover,and this was our main obj.ection, Article 74 is a 
delicate compromise which took shape afte.rlengthy negotiations. 
The adoption of the Philippine proposal could therefore endanger 
the consensus ~eached eirlier on that article and even ha~, 
negative repercussions on Protocol I as a whole. The Swedish 
delegation therefore - regrettably - found itself unable to support 
the amendment at this late hour of the Conference. 

YUGOSLAVIA Original: FRENCH 

Article 74 of draft Protocol I 

The Yugoslav Government welcomes the adoption by consensus 
of Article 74, which we regard as an important step towards 
strengthening the rule of humanitarian law applicable in armed 
conflicts and the repression of war crimes. This type of 
crime, which has troubled the conscience of mankind for many 
years? has unhappily not yet been rooted out, and we have seen 
appalling examples of such crimes even in the very recent past. 
Admittedly the drafting of Article 74 cannot in itself have the 
immediate effect of stopping breaches of international law in 
armed conflicts. On the other hand, until now, we have had no 
list or definition of war crimes, apart from Article 6 (b) of 
the Charter of the NUrnberg Tribunal? whereas the articl~ on 
grave breaches contains both a fairly complete list of such 
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breaches, and definitions of them. It thus fills an important 
gap in international law~ leaving no further ambiguity in this 
field. This is a clear reason for welcoming the adoption of 
Article 74, and for hoping at the same time that the listing 
of these prohibited acts will deter those who might be tempted 
to go beyond what is lawful in particular situations in armed 
conflicts. 

The Government of the Socialist Federal Republic of 
Yugoslavia deeply regrets that the use of unlawful methods or 
means of combat was not included in the grave breaches~ 
particularly since to have done so would merely have been to 
have codified an already existing rule of customary law, because 
there can be no doubt that to use prohibited weapons or unlawful 
methods of making war is already to act unlawfully~ that is, it 
is a war crime punishable by existing international law. 

With a view to filling part of the gap thus left in 
Article 74, the Yugoslav delegation supported the Philippine 
proposal in document CDDH/4l8. We regret the fact that the 
Conference did not adopt that proposal. Nevertheless, the 
Yugoslav Government would once more reiterate here its firm 
belief that violation of the provisions of Article 33 of the 
Protocol is a grave breach punishable in law, in just the 
same way as the 9reaches listed in Article 74~ and has the same 
meaning as that given to those breaches in paragraph 5 of 
Article·74. 
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SUMMARY RECORD OF THE FORTY-FIFTH PLENARY MEETING 

held on Monday~ 30 May 1977, at 3.10 	p.m. 

President: Mr. Pierre GRABER 	 Federal Councillor, 
Head of the Federal 
Political Department 
of the Swiss Confederation 

In the absence of the President, Mr. D.M. Miller (Canada), 
 
Vice-President, took the Chair. 
 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/40l) (continued) 

1. The PRESIDENT invited the Conference to continue its 
 
consideration of the articles of draft Protocol I, beginning with 
 
Article 76. . 
 

Article 76 - Failure to act 

*Article 76 was adopted.by.consensus. 

2. Mr. NASUTION (Indonesia) said that he would transmit his 
 
delegation's commemts on the ar.ticle to the Secret~riat in writing. 
 

Article 76 bis - Duty of commanders 

Article 76 bis was adopted by consensus. ** 

Article 77 - Superior ord.ers 

3. Mr. Al'UR-NOKRI (Iran) said that during the discussions in 
Committee I his delegation had opposed the insertion of Article 77 
in draft Protocol I. 

4. Mr. FREELAND (United Kingdom) said that his delegation, which 
had already voted against Article 77 in Committee I, could not 
accept that there ought to be one system of law which related to 
grave breaches of the Conventions and the Protocols, while other 
breaches, including breaches of customary law and of other 
Conventions, were subjected to an entirel~ different system. 
That state of affairs would clearly lead only to confusion in 
an area where it was vital to have simple rules which could be 
readily understood by soldiers. 

* Article 86 in the final version of Protocol I. 
 
** Article 87 in the final version of Protocol I. 
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5. His delegation also saw very considerable difficulty regarding 
the content of the system for grave breaches which would be 
established by Article 77. The words "or should have known" in 
paragraph 2 appeared capable of at least two interpretations. 
If those words were to be taken as meaning that a soldier was to 
be expected to carry out his own detailed investigation of the 
facts of a situation before complying with an order. the result 
would not merely be impracticable but totally impossible in a 
combat situation. 

6. Much the best course ~ould be the omission of the article, 
leaving the situation to be regulated by the existing rules of 
international law concerning superior orders. Those rules were 
well understood and clearly explained in existing manuals on the 
law of armed conflict. Accordingly, his delegation would vote 
against the adoption of Article 77. 

7. Mr. de"ICAZA (Mexico) said that his delegation would abstain 
in the vote because it considered that Article 77 should apply 
not merely to grave breaches, but to all breaches. 

The result of the vote was 36 in favour, 25 against and 
25 abstentions. 

" Nothav!ng obtained the necessary two-thirds majority. 
Article 77 was rejected. 

Explanations of vote 

8. Mr. EL HASSEEN EL-HASSAN (Sudan), Mr. SADI (Jordan) ~ 
Mr. REED (United States of America) 3 mr.CE}1QA(Argentina) and 
Mr. SABEL (Israel) said that they would transmit their 
delegations' comments on Article 77 which had -just been _rejected 
to the Secretariat in writing. 

9. Mr. ABDINE (Syrian Arab Republic) said that he had voted 
against Article "77 because it contravened international law. 
The article ruled on a matter of discipline between the 
individual concerned and the Government or authority to which 
he was subordinate, a matter which came under the exclusive 
competence of the- internal laws of a State. Moreover, Article 77 
was based on the rather dubious hypothesis that any subordinate 
would be able 3 in delicate circumstances, to distinguish between 
a legal and an illegal act and to make a valid appreciation of 
the legality of the order received. That hypothesis was pure 
fiction, for it was rarely that subordinates were acquainted with 
the legal nuances of often very lengthy texts, while any 
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elementary knowledge that they might have of them would not 
enable them to make a valid judgement. In addition, Article 77 
might well give rise to abuses under the screen of humanitarian 
law. It entailed incitement to disobedience of orders, which 
ran counter to the military codes of most States. Finally, 
since the article pertained to the responsibility of States or 
authorities in matters df,intern.ational law, it would hardly be 
logical to retain a PI'Qvisiqn under which the establishment of 
guilt would be left to 'thede,cision of the internal law 
authorities,.- in-'the absence of a competent international tribunal. 

10., Mr. ALKAFF (Democr~tic Yemen) and Mr. MOKHTAR (United Arab 
 
Emirates) said that they had voted against Article 77 and that 
 
they would transmit their delegations' comments to the 
 
Secretariat. 
 

11. Mrs. ROULLET (Holy See) and Mrs. SUDIRDJO (Indonesia) said 
 
that they had voted in favour of Article 77 and would transmit 
 
theiraelega~ions' comments to the Secretariat. 
 

12. Mr. KAKOLECKI (Poland) expressed his regret that Article'17 
had not been aliopted, for it was based em the principles applied 
at Narnberg~-later confirmed in resoiutions of the United Nations 
General As~emb~y and now a part of international law. Despite 
the rejecticili()fthe article, the Nurnberg principles remained 
important norms'of international law. 

13. Mr. OFSTAD (Norway) considered that the rejection of 
Article 77 did not weaken the vali4ity of the Nurnberg principles 
and of the rules of international law.: 

Article 79 - Mutual assistance in criminal matters 

Artible 79 was adopted by consensus. * 

14. Mr.' KAKOLECKI (POland), Mrs. SUDIRDJO (Indonesia) and 
Mr. PAOLINI (France) sai~ that they would transmit their 
delegation's comments on tha't article to the Secretariat. 

Article 79bis - International Fact-Finding Commission 

15. The PRESIDENT pointed out that a number of amendments had 
been submitted to Article 79 bis, to be found in documents 
CDDH/4l5 and Add.l and 2 and Corr.l, CDDH/416 and CDDH/420. 

* Article 88 in the final version of Protocol I. 
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He suggested that the plenary Conference should consider the. 
 
various amendments in succession, beginning with ,those furthest 
 
removed in substance from the original proposal. 
 

It was so agreed 

Paragraph 1 (b) - Amendment by the United States of America 
 
(CDDH/4l6) 
 

16. Mr. ALDRICH (United States of America) explained that the 
 
two amendments proposed by his delegation to Article 79 bis were 
 
closely linked and were designed to indicate clearly thatreso~t 
 

to the International Fact-Finding Commission would be'mandatory 
 
for the Parties which were prepared to accept in advance the 
 
mandatory nature of the system. The amendment to paragraph 1 (b) 
 
provided that the members of the Fact-Finding Commission could 
not be elected until_twenty High Contracting Parties h~d Agreed 
 
to accept the competence of: the Commission pursuant '"t-o -:pa-ragraph 2, 
 
in other words had declared that they recognized ipso facto and 
 
without special agreement' the competence of the Commission in 
 
relation to any other State accepting the same obligCition. ThatL 
 
provision would reinforce the mandatory nature of the investigation 
 
system proposed. 
 

17. The word Ujuris~iction" in the second line of his 
 
delegation's amendment should be replaced by the word "competence". 
 

18. Mr. GRIBANOV (Union of Soviet Socialist Republics) took the 
 
view that the mandatory nature of the It'c)'ct-Finding Commission's 
 
competence was unacceptable because that would infringe the 
 
sovereignty of States and per~it direct~interference in the 
 
internal affairs of States and peoples.". There should be no 
 
supranational body; the Part:les'ShouldJ:~simply undertake to 
 
respect the provisions of the Protocol. The proposed body 
 
should act only with the consent of the 'Parties concerned and 
 
its decisions should apply only to the States which recognized 
 
its competence. 
 

19. Mr. VALLARTA (Mexico) recalled that his delegation had 
 
always supported the idea of setting up a man,Qatory fact~finding 
 
system although it was prepared to consider the': Unite'd 'States ' 
 
proposal with an open mind. He noted, however, that the original 
 
text of paragraph 2 (a) would enable States to accept or refuse 
 
the Commission's competence in specific instances and he feared 
 
that the proposed amendment - which provided for the recognition 
 
ipso facto of that competence and without special agreement 
would remove that choice. It might be better to allow States 
 
to take a decision in each specific case. 
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20. Mr. ALDRICH(United States of America) explained that his 
amendment was intended to clarify the provisions of paragraph 2 (~) 
of the original text, which were not sufficiently explicit. 
Under the system proposed in the amendment, Parties would be able 
either to decide to accept the mandatory competence of the Fact
Finding Commission or, if they preferred,.to ap;ree to take a 
decision in each specific instance. The proposed amendment there
fore seemed to meet the concern of the Mexican representativ~. 

The United States amendment to paragraph 1 (b) was adopted 
 
by 49 votes to2, with 34 abstentions. 
 

21. Mr. BINDSCHEDLER (Switzerland), explaining his delegation's 
 
vote, said that the adoption of the amendment proposed by the 
 
United States would have the effect, in practice, of preventing 
 
the Fact-Finding Commission from being set up for another twenty 
 
years. 
 

Paragraph 2 (a) - Amendment CDDH/415 and Add.l and 2 and Corr.l 

22 •. Mr~ CLARK (Nigeria), introducing the amendment, said that 
it was not his intention to re-open the controversy that had 
preceded the adoption of Article 79 bis in Committee. Paragraph 2 
of Artiple 79 bis was based on political and administrative 
considerations-.--Its object was therefore narrow and limited. 
Since the adoption of Article 79 bis, the sponsors of the proposed 
amendment had re-examined the situation in the light of draft 
Protocol I as a whole, and a number of points had become clear 
to them. 

23. They took the view that in its present form paragraph 2 (a) 
was incomplete, because it did not address itself to the specific 
problems of occupied territories. The notion of sovereignty, 
which was synonymous with independence, was of capital importance. 
To say that the temporary occupation of a territory derogated 
substantially from the owner's sovereignty over it was to deny 
the United Nations principle that the acquisition of territory 
by force was illegal and inadmissible. 

24. Paragraph 2 of Article 79 bis was contrary to the spirit 
and the· letter of the fourth Geneva Convention of 1949 and 
Protpcol 1. If the Occupying Power was permitted to refuse 
the intervention of the Fact-Finding Commission, it could 
proceed with impunity to violate the provisions relating to 
the protection of the civilian population and civilian objects 
in occupied territory and even if,nore the outcry of world opinion. 
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Now that there was no mention of reprisals in the texts adopted~ 
 

it was important that no Occupying Power should be given a . 
 
pretext for refusing to adhere strictly to the provisions of 
 
the Convention and Protocol I. Paragraph 2 introduced another 
 
dangerous doctrine by placing the aggressor and the victim of 
 
his aggression on a footing of equality in law and in fact. 
 
It would, in fact~ sanction the military advantage gained by the 
 
adversary, a notion alien to international law~ the Geneva 
 
Conventions and Protocol I. Sovereignty could be relinquished 
 
only by the consent of the Parties concerned. Several inter

national organizations had in numerous resolutions expressed 
 
grave concern for the fate of peoples in occupied territories 
 
and called for international action along the lines proposed 
 
by some twenty States in amendment CDDH/415 and Add.l and 2 
 
and Corr.l. Such action had led, for instance, to the setting 
 
up of the Fact-Finding Commission on Namibia. 
 

25. It was not by coincidence that the sponsors of the proposed 
amendment were from· 'non-aligned developing countries in Africa~ 
Asia and Latin America: it was their struggle for independence 
which justified the Conference's objective of codifying humanitar
ian law applicable in armed conflicts. Although he understood 
the concern of some delegations with regard to the issue of 
man9atory competence~ the proposed amendment was not opposed to 
their position of principle but simply sought to create an 
exception to a general rule. He hoped that it would be adopted 
unanimously. 

26. Mr. VALLARTA (Mexico) supported the observations of the 
Nigerian representative. Opposition to an amendment such as 
was proposed in document CDDH/415 and Add.l and 2 and Corr.l 
would~ in his view~ be contrary to the fundamental objectives of 
international law. It would be tantamount to recognizing a 
de 'facto situation in contempt of the principle of the sovereignty 
of States. Mexico had supported the idea of inserting in draft 
Protocol I a provision for a mandatory fact-finding system in 
cases of violation of the provisions of that Protocol or of the 
Geneva Conventions. It considered that refusal to accept that 
mandatory system would be incompatible with the principles of 
international law. Many delegations~ however, had rejected it 
on the grounds that it constituted a violation of the sovereignty 
of States. That argument was indefensible but his delegation 
respected the views of others. 

27~ Nevertheless 3 the situation was completely different in the 
case of an occupied territory. In that case it was difficult 
to understand why the consent of the Occupying Power would be 
necessary when a State no longer able to exercise sovereignty 
over its territory asked the proper organization to carry out 
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an enquiry. Under international law, the Occupying Power had 
 
no say in the matter and the enquiry had to beheld. 
 

28. Mr. GOZZE-GUCETIC (YugosLavia) said that it was with great 
reluctance that his delegation had joined in the consensus on 
Article 79 bis in Committee I, for it would have liked the 
Fact-FindingCommission to have mandatory competence. More
over~ its explanation of vote-was given in the annex to summary 
record CDDH/I/SR.73. It was pr~cisely the aim of amendment 
CDDH/4l5 and Add.l and 2 and Corr.l~ proposed by a number of 
delegations to introduce an element of compulsion in 
paragraph 2 (a) of Article 79 bis. It was alleged by some 
delegations that to give mandatory competence to the Fact-Finding 
Commission would infringe"national sovereignty. It was, however, 
precisely in order to protect the sovereignty of a country under 
temporary occupation that an effort was being made to compel the 
Occupying Power to accept an enquiry into any alleged breach of 
the Conventions and the Protocol. Indeed, the most frequent 
violations of human rights occurred in occupied territories as 
a result of endeavours by the Occupying Power to "pacify" 
occupied populations. Yugoslavia, like many other countries, 
had had a bitter experience of that in the Second World War. 
The Occupying Power should therefore be prevented from acting 
arbitrarily and should be compelled to submit to an enquiry if 
grave breaches were alleged to have occurred. A clause of that 
nature would help to force the Occupyirig Power to comply with 
the law in order not to risk the censure of the international 
community, and so the protection of victims would be strengthened 
in advance by a dissuasive provision of that kind. Some 
delegations had also claimed that it would be difficult to name 
the Occupying Power. It might be awkward to define 'the 
aggressor in legal terms, but it could not be said that it was 
difficult to name the Occupying Power. The Yugoslav delegation 
sincerely hoped that the proposed amendment (CDDH/4l5 and Add.l 
and 2 and Corr.l) would be adopted. 

29. Mr. BINDSCHEDLER (Switzerland) said that he had given 
sympathetic consideration to amendment CDDH/415 and Add.l and 
2 and Corr.l. He recognized the validity of the principle 
inVOked by the sponsors and of the reasons given by the Mexican 
and Yugoslav delegations. Unfortunately, the text was not well 
thought out; in particular, the term "In th~ case of an occupied 
territory" was not suitable. A more specific term was needed, 
for example, something like "in the case of a violation of the 
rules in occupied territory". The Drafting Committee might be 
asked to revise the text to give it a legal form. 
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30. Mr. AL HADDAD (Yemen) said that he agreed with the 
delegations of Nigeria, Mexico and Yugoslavia and asked for 
his country to be added to the list of sponsors of the proposed 
amendment. 

31. The PRESIDENT said that that would be done. 

32. Mr. ABI-SAAB (Egypt) considered that, despite the claims 
made during the discussion, Article 79 bis in its present form 
did not constitute progress over the Conventions which provided 
for a procedure of enquiry based on the agreement of the 
Parties; a procedure which had never really been put into 
practice. Experience had thus shown that without the 
principle of mandatory competence there would be no enquiry. 
Unfortunately, Committee I had been unable to adopt such a 
bold solution. The Egyptian delegation considered that the 
proposed amendment (CDDH/4IS and Add.l and 2 and Corr.l) 
provided, for want of anything better, a partial solution 
for the particularly difficult case of occupied territories. 
As experience had shown, most violations of human rights and 
humanitarian law occurred in occupied territories. He urged 
the Conference to· approve the proposed amendment; it was not 
an ideal solution but it was a minimum if a practical means of 
implementing the Protocol was to be ensured. 

33. Mr. PARTSCH (Federal Republic of Germany) said that 
delegation~ were in agreement on the principle but that his 
delegation, while favouring mandatory competence for the Fact
Finding Commission, felt obliged to keep to the compromise 
reaohed in Committee. That was why it was against the proposed 
amendment, which might destroy that understanding. Moreover, 
the Occupying Power could not be assimilated to the aggressor. 
His delegation would therefore vote against amendment CDDH/4lS 
and Add.l and 2 and Corr.l. 

34. Mr. DI BERNARDO (Italy) said that he had always wanted 
observance of the Geneva Conventions and ihe Protocols to be 
based on mandatory and automatic systems applicable in all 
circumstances to cases of violation. It had proved impossible 
to achieve that aim and the Fact-Finding Commission provided 
for in Article 79 bis was of a purely optional character. The 
amendment under consideration introduced an exception in the 
case of occupied territories. The Italian delegation could not 
agree to a special exception in that one case, whereas require
ments were the same in all cases and the rules should be the 
same for all. Moreover s the Fact-Finding Commission would in 
practice find it impossible to carry out its mandate in occupied 
territories without the agreement of the Occupying Power. The 
Italian delegation was therefore against the proposed amendment. 
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35. I\1r. GREEN (Canada) regretted that he could not agree to the 
 
proposed amendment (CDDH/415 and Add.l and 2 and Corr.l). 
 
Although his delegation.~dfromthe outset favoured a mandatory 
 
system~ it. was 3 like the Italidn delegGLt,ion, -very much opposed 
 
to any form.of exception,and was well aware that 3 for the . 
 
enquiry to proceed eff~ctively~ the Commission would have to be 
 
able to visit the site at the alleged breach~ something which 
 
coul~ be done only with ~he consent ~f the Power in control of 
 
the territory. Tbafa state whose territory was occupied 
 
retained sovereignty OVer it was beyond dispute, but it was no 
 
denial of .that sovereignty to recognize realities. Finally, 
 
if the proposal was adopted~ it would be applicable only to 
 
situations arising after the entry into force of thePr()tocol. 
 
I,n. addition, the:.Canadian delegation considered itselfb9undby 
 
th~, "package deal" to which the representative of the Feder,al 
 
Republic of Germany had referred, and it was therefore unabie 
 
to support the proposed amendment. 
 

36,. Mr. GRAEFRATH (German Democratic, Republic) said that )le too 
 
could not agree to assimilating the occupier to the aggres~or. 
 

He wondered whether the sponsors of the amendment would be 
 
prepared to amend the beginning of the sentence to read "In the 
 
case of a territory occupied as a result of an aggression", which 
 
might be a good solution. 
 

37. Mr. SABEL (Israel) said that amendment CDDH/415 and Add.l 
and 2 and Corr.l had been submitted directly to a-,plenary meeting 
of the Conference and t;bere had been no chance 9f considering it 
in' Committee. He thought the text was quite inappropriat,e.- . 
Referring t6 a statement' by the observer for Amnesty Internaj:;~onal 
to Committee I (CDDHII/SH.37), he recalled one of the recommen9a~ 
tions made to the Conterence by an Amnesty mission of inv~,stigation. 
The recommendation stated: "Provision should be made for an 
automatic system of independent international investigation into 
allegations qf infringements of the Geneva Conventions originating 
from any quarter". . 

38. Bis delegation considered that the proposed amendment was 
completely una.cceptable. 

39. Mr. JADKA~IM (Sudan)3 speaking as a sponsor of the text 
under consider~tion (CDDH/4l5 and Add.l and 2 and Corr.l), 
stresseq that, the Occupying Power should not have the final 
word and that ,'the populations of occupied territories should .. 
not be left in its power. The mandatory nature of the enquiry 
was thus the only guarantee for the population of an occupied 
territory. 



CDDH/SR.45 - 316 

40. Mr. CERDA (Argentina) said that in Committee I~ his 
delegation had accepted the text of Article 79 bis, which 
represented a sufficiently middle course between the opposing 
positions taken during the debate on whether the Fact-Finding 
Commission should be mandatory. In any case in amendment 
CDDH/415 and Add.l and 2 and Corr.l~ of which his country was 
a sponsor, the situation was very clear if the principles of 
international law were correctly applied~ In the case of 
occupied territoriea~ it seemed that the consent of the Occupying 
Power was not required for the enquiry requested by the Power 
in whom sovereignty resided. Consequently, his delegation 
reiterated that the amendment re~stated a general principle of 
international law. Becring in mind the explanations given by 
the representative of Nigeria to the delegations which had 
claimed that the amendment would destroy a compromise negotiated 
within the Conference, he emphasized that his delegation had not 
been consulted about any negotiations of that kind. 

41. Mr. de BREUCKER (Belgium) stated that the p~oposed amendment 
gave rise to great pe~plexity. It was indeed necessary for the 
Fact-Finding Commission to have mandatory competence in all 
circumstances and for an enquiry to be instituted on "any 
alleged violation of the Conventions or of this Protocol". 
Committee I, however, had had great difficulty in reaching 
agreement on the establishment of the Fact-Finding Commission 
and thep:foposed amendment might upset a balance which had been 
hard to achieve. In the first place, the concept of an 
"occupied territory", which had altered and extended since 1907, 
had to be defined. Nevertheless, the essential requirement was 
that the Fact-Finding Commission should exist; once that was 
achieved, any rej ect::i.on of the Commission by the Occupying 
Power wouid be made lmown to world opinion and would bring 
condemnation of the attitude of the Occupying Power. 

42. The proposed reference to a "territory occupied as a result 
of aggression" would do nothing to make the situation clearer, 
for the aggression would be contested; his delegation was 
therefore against any introduction of the concept of aggression 
into the text. 

43. If the choice lay between a Protocol which would prc;>bably 
not be ratified, as the USSR representativ~ and other 
delegations had implied, and a Protocol embodying the principle 
of the Commission's mandatory competence to act in occupied 
couhtries, he was in favour of a Protocol which could be 
universally accepted. 
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44. Mr ..B.RECKENRIDGE (Sri Lanka), referring specifically to 
the aJ;ll.endment relating to occupied countries, said that he had 
been~opcerned to hear various delegations refer to a compromise. 
Hiscou1.1try had not taken part in any agreement of that sort. 
He was afraid that the Conference was in process of limiting 
the scope of humanitarian law to political law, which would 
cast doubts on its moral level. His delegation therefore 
supported the adoption of amendment CDDH/4l5 and Add.l and 2 
and Corr.l, whatever the consequences for Article 7.9 bis as a 
whole. 

45. ~1r.SHERIFIS (Cyprus) said that he would comment on two 
aspects of the discussion only. Firstly, with reference to 
the claim made by those not in favour of the proposed amendment 
that the sovereignty of States would be infringed, the discussion 
had demonstrated that there was no basis for that claim and~ in 
the event, the sympathies of the Conference should, on the 
contrary, lie with those whose territories were occupied. He 
considered that the suggestions made by the Swiss delegation for 
the consideration of the Drafting Committee were apposite and that 
the text would be improved if, as he hoped~ the proposed 
amendment was adopted. 

46. With respect to the compromise mentioned by some represen
tatives, his delegation, together with that of Sri Lanka and 
many other non-aligned countries, did not think that the 
principle embodied in amendment CDDH/4l5 and Add.l and 2 and 
Corr.l was in any way influenced by any supposed compromise and 
he hoped that delegations would vote in favour of the amendment. 

47. Mr. CLARK (Nigeria) said that he was sorry that an impression 
was being created by some delegations that thS~~ had been a 
compromise. That was not so. In any case he did not wish to 
start a controversy on that issue. He had been surprised to 
hear the representatives of Canada and the Federal Republic of 
Germany state that exceptions could not be made to· a law. That 
seemed a curious doctrine. Finally, the suggestion of the· 
Swiss delegation did no violence to the amendment and should be 
considered by the Drafting Committee. 

48. Mr. de ICAZA (Mexico), speaking on behalf of the sponsors 
of amendment CDDH/415 and Add.l and 2 and Corr.l, requested that 
a roll-call vote should be taken. 

A roll-call vote was taken on amendment CDDH/415 and Add.l 
and 2 and Corr.l. 

Afghanistan? having been drawn by lot by the Chairman, was 
called upon to vote first. 
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In favour: Afghanistan~ Algeria, Saudi Arabia, Ar.gentina, 
 
Bangladesh~ United Republic of Cameroon, Cyprus, Colombia, 
 
Ivory Coast~ Cuba, Egypt, United Arab Emirates, Ecuador, 
 
Ghana, Greece, Guatemala~ Iraq, Iran, Socialist People's 
 
Libyan Arab Jamahiriya, Jordan, Kuwait, Lebanon, 
 
Madagascar, Nali, Malta, Morocco, Mauritania, Mexico, 
 
Mozambique, NIgeria, Oman, Uganda, pa:kistan~ Pan:ari1a~ Peru; 
 

- Philippines, Qatar ~ Syrian Arab Republic,' Republic of Korea~ 
'Democratic· People's Republic of Korea, United Repubiic .of·' 
Tanzania, Romania, Senegal, Swaziland, Sudan, Sri Lank~, ' 
Switzerland, Tunisia, Uruguay, Venezuela, Yemen, Democratic 
Yemen, Yugoslavia and Zaire. 

Against: GermanY, Federal Republic'of, Australia, Belgium, 
 
Bulgaria, Canada, Chile, Denmark~ Spain, United States 
 
of America, Finland, France, Hungary, Ireland, Israel, 
 
Italy, Luxembourg, Monaco, P1ongolia, Netherlands, Poland, 
 
Portugal, German Democratic Republic, Byelorussian Soviet 
 
Socialist Republic, Ukrainian Soviet Socialist Republic, 
 
United Kingdom of Great Britain and Northern Ireland, 
 
Czechoslovakia, Turkey and Union of Soviet Socialist 
 
Republics. 
 

Abstaining: Austria, Brazil, India, Indonesia, Japan, Kenya, 
 
Liechenstein~ Nicaragua, Norway, New Zealand, Socialist 
 
Republic bf Viet Nam, Holy See, Sweden and Thailand~ 
 

The result of the vote was 54 in favour; 28 against and 14 
abstentions. 

Not having obtained the necessary two-thirds majority, the 
proposed amendment (CDDH/415 and Add.l and 2 and Corr.l) was 
rejected. 

Explanations of vote 

49. Mr. SIDERIS (Greece) said that the vote which had just taken 
place on paragraph 2 of Article 79 bis marked the end of a 
lengthy and arduous effort in which his delegation had shared 
unstintingly in the hope of seeing effective and satisfactory 
implementation machinery set up, thus dispelling old appr.ehensions 
and legitimate fears and rUling out any over-individualistic 
attitude. 

50. His delegation, which h~r1 voted in favour of amendment 
CDDH/415 and Add.l and 2 and Gorr.l, had stated in Committee I 
(see CDDH/I/SR.73, annex) its view concerning the need for a 
mandatory procedure. The IJ:l.Ck of enthusiasm for paragraph 2 of 
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Article 79 bis as approved by Committee I was mainly due to 
the fact that the provision in question appeared to favour the 
aggressors rather than the victims and the Great Powers rather 
than the small countries. His delegation's view was that the 
amendment would provide a procedure having at least a minimum 
credibility and efficacity~ which paragraph 2 as approved by 
Committee I failed to do. 

51. The vote which had just taken place confirmed the Greek 
 
delegation's view that the vast majority of the Conference 
 
favoured a mandatory system for the whole of the procedure. 
 
For lack of a few votes~ the concept of a mandatory procedure 
 
was set aside for the moment, but he remained convinced that 
 
the discussion which had just taken place had not been in vain 
 
and would inspire a future generation of jurists and diplomats 
 
to adopt the only solution called for by the very nature of 
 
humanitarian law~ the effective implementation of provisions 
 
which could lessen human suffering in armed conflicts and thus 
 
serve the interests of the entire international community. It 
 
was to be hoped that when that time came the voice of the small 
 
countries would be heard and their interests taken into 
 
consideration. 
 

52. Mr. AL-FALLOUJI (Iraq) observed that after the vote just 
taken by rejecting the amendment (CDDH/415 and Add.l and 2 and 
Corr.l) to paragraph 2 of Article 79 bis~ the Conference had 
in fact agreed that an enquiry in an occupied territory would 
take place only at the request of a single Party, namely the 
Occupying Power. Thus the concept of balance between the two 
parties had been set aside. In practice, therefore, the 
Conference had sanctioned the principle that the Occupying Power 
was alone sovereign to take the decision of requesting an enquiry. 
Some representatives had spoken of violation of sovereignty. Did 
-that 	mean that the Occupying Power alone was sovereign in a 
country whose territory it occupied? If-such a policy were 
accepted, the Confe:rerice would no longer 'be undertaking a 
humanitarian task but would be justifying the violation of an 
occupied country's sovereignty, which was obviously the most 
dire of all policies. 

53. By the vote just taken~ the Conference had -favoured the 
Party that was always the most favoured, whereas it ought to 
have balanced paragraph 2 to take account of the least-favoured 
Party. Needless to say, such a decision would affect Iraq's 
position with regard to Article 79 bis, which it considered 
discriminating against the occupiedterritories and favouring 
the Occupying Power, which alone retained the sovereign right to 
request that an enquiry should be opened. 
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54. Mr. GHAREKHAN (India) recalled that in Committee I his 
 
delegation had stated its position clearly and had explained 
 
why it was against a mandatory enquiry procedure. Its position 
 
of principle remained the same; it still considered that an 
 
enquiry procedure could not be imposed upon a country' against 
 
its will~ His delegation fully understood the motiv~s:of~th~ 
 
sponsors of amendment CDDH/415 and Add.l and 2 and Corr.l and 
 
wished to point out that in various international bodies it had 
 
supported all measures designed to put a stop to unlawful 
 
occupation. He wished to assure the representative of Nigeria 
 
that India supported~ and would continue to support, all efforts 
 
to end the occupation of Namibia. Similarly, with regard to the 
 
territories unlawfully occupied in other parts of the world and 
 
which the sponsors of the amendment had had in mind, India 
 
wholeheartedly supported all the measures designed to put an 
 
end to such occupation. That was why it had not opposed the 
 
amendment. 
 

55. Mr. ABI~SAAB (Egypt) sai.d that he deplored the outcome of 
the vote :onamendmentCDDHl4l5 and Add.l and 2 and Corr.l and 
found it very revealing tha:t -the great majority of thirdwor'ld 
countries had voted in favour of it. In rejecting theaIIlendment, 
the Conference had discarded the only article that provided for a 
mandatory implementation system and, consequently, Article 79 bis 
remained theoretical and had no practical value. The--·vot.e had 
been a bitter lesson, showing that when considerations-of theory 
were ,done with and it came to undertakings of a practi'cal nature J 

most States, namely the big and the powerful, wavered and shirked 
their responsibility. 

56. Mr. ARMALI (Observer, Palestine Liberation Organization), 
speaking at the invitation of the President, said that he only 
wanted to say how disappointed and grieved the national liberation 
organizations were after the vote which had just been taken. It 
amounted to a condemnation of all international efforts to put 
an end to the violations of human rights, which were now doomed 
to paralysis and impotence. In point of fact, the vote ·was a 
reward·for occupation. The arguments advanced before the vote 
to justify the rejection of the proposed amendment seemed 
strange enough, especially the argument that the Occupying Power 
might have taken over the territory for reasons of: self-defence 
and becauSe it feared that it was open to attack. Did that 
entitle- it to contravene the rules of humanitarian law or to 
violate the provisions of the Protocbls or of the 1949 Conventions? 
The Conference's task was to study- ways of developing humanitarian 
law and, as the representative of Iraq had·pointed out, political 
arguments were out of order. The-vote showed that an Occupying 
Power would always have the last word and could go on occupying a 
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territory without incurring any condemnation. Thus~ in recent 
years~ fact-finding commissions whose probity, morality and 
impartiality were above suspicion had been denied the right 
to institute enquiries in occupied territories. He could not 
but deeply deplore the backward step the Conference had taken 
in rejecting amendment CDDH/415 and Add.l and 2 and Corr.l. 

57. Mr. ALDRICH (United States of America) said that he had 
 
voted against amendment CDDH/415 and Add.l and 2 and Corr.l, 
 
which he did not think was acceptable. It would be so if it 
 
was considered that the Occupying Power was always the aggressor 
 
and the occupied territory always the victim. That was not so 
 
in every case~ as was shown by the example of the United States 
 
of America, which after the Second World War had been the 
 
Occupying Power in Europe and in the Far East. 
 

58. If there had been an adequate consensus he would not have 
 
opposed the amendment despite his reservations concerning it. 
 

59. Mr. NUNEZ (Cuba) said that he had voted in favour of the 
 
amendment although he regretted that the suggestion by the German 
 
Democratic Republic had been submitted too late for the sponsors 
 
to take in into account. 
 

60. Mr. de ICAZA (Mexico) expressed disappointment that a minority 
had prevented a large majority from making its voice heard - a 
majority that included forty-four countries of the third world 
which were absent and had not participated in the vote. It was 
clear that Protocol I would not reflect reality but would 
represent the dictatorship of a minority. 

61. Mr. GRAEFRATH (German Democratic Republic) said that he had 
always supported any measures of defence against aggression and 
he regretted that the sponsors of amendment CDDH/415 and Add.l 
and 2 and Corr.l had not been able to accept his proposal. 

62. Mr. MOKHTAR (United Arab Emirates) said that in rejecting 
amendment CDDH/415 and Add.l and 2 and Corr.l the Conference 
was endorsing the principle that might was right. Article 79 bis 
as it stood offered countries whose territory was occupied no 
means of recourse to legal machinery for their own defence. 
Situations would soon arise which would necessitate reconsideration 
of the article. Yet the amendment would have had every chance 
of being accepted if it had been given the full attention and 
importance it deserved. The vote which had just been taken 
dealt a serious blow to the efforts made towards the development 
of humanitarian law and could only induce feelings of pessimism. 
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63. The representatives of Czechoslovakia, Chile, Finland, 
 
Guatemala, Indonesia and Turkey $tated that they would transmit 
 
to the Secretariat their explanations of vote on amendment 
 
CDDH/415. 

Paragraph 2 - Amendment by the United States of America (CDDH/416) 

64. Mr. ALDRICH (United States of America) intrOducing amend
ment CDDH/4l6, said that it should be considered as a whole since 
it concerned the whole of Article 79 bis, paragraph 2. As in 
paragraph 1, the word "competence" had been replaced by the word 
"j urisdict ion". 

65. The purpose of the amendment was to enable the Parties to 
commit themselves in advance to accepting the proceedings of the 
Fact-Finding Commission when the enquiry was requested by another 
Party who had also committed itself to do so. In the new sub
paragraph (d) the obligation to obtain the consent of the Party 
whic.h was the subj ectof·the enquiry was retained~" He hoped 
that, if the amendment lIms adopted, countries would make their 
decl~rationrecognizing the competence of the Fact-Finding. 
C;ommission at ,the' time when they became Parties to Protocol I 
or at any othe~time. 

66. Mr. CLARK (Nigeria) said that he would find it difficult to 
accept the United Statesa~endment since the new-paragr~ph-2 w~s 
reminiscent of Article 85'on reservations, which it had been 
decideq to delete. He had voted against the amendment because 
it made no distinction betvveen the aggressor and the victim. 

67. Mr. bRECKENRIDGE (Sri Lanka) said that he wished to make an 
oral amendment to sub-paragraph (.:i.) of the text proposed by the 
United States delegation for Article 79 bis, paragraph 2 
(CDDH/416). It would replace the full stop at the end of,the 
sub-paragraph by a comma, and add a p'hrase to read "except 'in the 
case of a territory occupied as a result of aggression, in which 
case the request of the Party whose territory is occupied will 
suffice for the institution of an enquiry". 

68. Mr. EL HASSEEN EL HASSAN (Sudan) favoured the insertion of 
that phrase and asked that a vote should be taken immediately on 
the amendment. 

69. Mr. AL-FALLOUJI (Iraq) said that if the phrase was inserted 
he could accept the wording proposed by the United States 
delegation for paragraph 2. Otherwise he would be obliged to 
vote against Article 79 bis as a whole. 
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70. Mr. SHERIFIS (Cyprus) said that he hoped that the sub

amendment proposed by the delegation cjf "Sf>i" "Lanka could be 
 
accepted by the United States repres~htative. 
 

71. Mr. ALDRICH (United States of America) pointed out that it 
 
was not in a purely national interest, but in the interests of 
 
all, that he had submitted his amendment, the purpose of which 
 
was to introduce some kind of mandatory system. The phrase 
 
which the representative of Sri Lanka proposed to insert 
 
introduced a provision which would never be applied, since no 
 
country would be willing to admit that it was the aggressor. 
 
If the sub-amendment was retained, he would prefer to withdraw 
 
the amendment submitted by his delegation. 
 

72. Mr. RECHETNIAK (Ukrainian Soviet Socialist Republic) noted 
that the sub-amendment submitted orally by the delegation of 
Sri Lanka in effect reintroduced the proposal in document 
CDDH/415 and Add.l and 2 and Corr.l which the Conference had 
just rejected; that contravened rule 32 of the rules of procedure, 
on which he would insist if the delegation of Sri Lanka pressed 
for its oral sub-amendment to be put to the vote. If the 
United States representative withdrew his amendment, the 
Sri Lanka sub-amendment would lapse ipso facto. 

73. In reply to a question by the PRESIDENT, Mr. BRECKENRIDGE 
 
(Sri Lanka) said that he maintained his sub-amendment. 
 

74. Mr. HUSSAIN (Pakistan), invoking rule 31 of the rules of 
procedure, submitted the United States amendment on behalf of 
his own delegation. 

75. II/Ir. de ICAZA (Mexico) pointed out that~ under rule 31 of 
the rules of procedure, a motion to which an amendment had been 
submitted could not be withdrawn. 

76. Mr. HUSSAIN (Pakistan), after reading out rule 31 of the 
rules of procedure, said that it was for the President to 
decide - and he would accept his decision - whether rule 31 
could be interpreted as authorizing the United States 
representative to withdraw his amendment, despite the sub
amendment submitted to it. 

77. The PRESIDENT ruled that the Conference had before it an 
amendment by the United States, taken up by the Pakistan 
delegation and a sub-amendment by the Sri Lanka delegation to 
that text, both of which he would put to the vote. 
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78. In reply to Mr. MBAYA (United Republic of Cameroon), 
IVir. SHERIFIS (Cyprus), Mr. CLARK (Nigeria) and Mr. MOKHTAR 
(United Arab Emirates), the PRESIDENT summed up the position 
and stated that the Conference had before it a Pakistan amend
ment - which had appeared originally in the text presented by 
the United States delegation - and a Sri Lanka sub-amendment, 
which he read out. . 

At the request of the representative of the Ukrainian 
 
Soviet Socialist Republics a vote was taken by roll-calIon 
 
the Sri Lanka amendment. 
 

Madagascar. having been d~awn by lot by the President, 
was called upon to vote first. 

In favour: l'!J:adagascar, Mali. Malta~ Morocco, f1auritania, 
Mexico, Il'lozambique, Nicaragua. Nigeria, Oman, Uganda, 
~akistan, Panama, Peru, Philippines, Qatar, Syrian Arab 
Republic, De~ocratic People's Republic of Korea) Socialist 
Republic of Viet Nam, United Republic of Tanzania, Romania, 
Holy See, Senegal. Swaziland. Sudan, Sri Lanka, Tunisia, 
Uruguay, Venezuela. Yemen, Democratic Yemen, Yugoslavia, 
Afghanistan, Algeria, Saudi Arabia, Argentina, United 
Republic of Cameroon, Cyprus, Colombia. Ivory Coast, Cuba s 
Egypt, Uni~ed Arab Emirates. Ecuador, Ghana, Greece, 
Guatemala, Iraq, Iran. Socialist People's Libyan Arab 
Jamahiriya, Jordan, Kenya. Kuwait, Lebanon. 

Against: Monaco, Mongolia. New Zealand, Netherlands, Poland, 
Portugal, German Democratic Republic; By~lorussian Soviet 
Socialist Republic~ Ukrainian Soviet Socialist Republic, 
United Kingdom of Great Britain and Northern Ireland, 
2weden. Switzerland, Czechoslovakia~ Union of Soviet 
Socialist Republics, Germany, Fed~ral Republic of, 
Australia, Austria, Belgium~ Bulgaria~ Canada, Chile, 
Denmark. Spain, United States of America, Finland, France, 
Hungary, Ireland, Israel, Italys Japin, Liechtenstein, 
Luxembourg. 

Abstaining: Norway, Republic of Korea, Thailand, Turkey, 
Brazil, India, Indonesia. 

The result of the vote was 54 in favour, 33 against, and 
7 abstentions. 

Not having obtained the necessary two-thirds majority. the 
Sri Lanka amendment was rejected. 
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79. The PRESIDENT put to the vote the United States amendment 
(CDDH/416)~ which had been taken up by the Pakistan delegation. 

The amendment to paragraph 2 was adopted by 43 votes to 
13~ with 33 abstentions. 

Paragraph 3 (a) - Amendment by the United States of America 
(CDDH/416) 

80. 1-1r. ALDRICH (United States of America) said that his 
delegation had wished to introduce a greater degree of 
flexibility in the machinery for appointing the members of 
the Chamber undertaking the enquiries. If several c'ountries 
participated in a war~ it Would be rather difficult to find 
neutral members. The proposal could be adopted by consensus. 

The United States ameQdmentto paragraph 3 (a) (CDDH/416) 
was adopted by consensus. 

81. Mr. AL-FALLOUJI (Iraq) regretted that the proposals 
submitted in Committee by his delegation had not been accepted. 

7 - Amendment by the United States of America 
2 amendment by Austria, Denmark and Sweden CDDH/420). 

82. The PRESIDENT proposed that consideration should be given 
 
first of all to the United States amendment, the furthest 
 
removed from the original ,text. 
 

83. Hr. ALDRICH (United States of America) stated that the 
amendment proposed by his delegation was of a purely'technical 
natur,e. Experience proved, as Canada already knew full well, 
that commissions often found it hard to survive, owing to lac,k 
of funds. For that reason, the text proposed provided for 
greater precision in financing and reimbursing. As far as 
amendment CDDH/420 was concerned, it cOllld be said that it 
pertained just as much to the United States amendment as to 
the original text. 

84. Mr. PARTSCH (Federal Republic of Germany) suggested that 
the word "make" at the end of the second line of the amendment 
should be replaced by the word "made". 

85. Mr. CLARK (Nigeria) recalled that Article 1 provided for 
the accession of liberation movements~ and said that many 
delegations would like to know the implications of the amendment 
80 far as such movements were concerned. In the case of Namibia, 
for instance, would the South West Africa People's Organization 
(SWAPO) have to pay towards enquiry costs? 
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86. Mr. MBAYA (United Republic of Cameroon) said he thought 
 
there was a contradiction between paragraph 2 of the original 
 
text~ which gave the Commission no power of decision~ and the 
 
text proposed by the United States delegation~ which gave it 
 
such powers ("unless the Commission specifies otherwise"). 
 
It seemed wrong at first sight that the Commission should be 
 
able to decide that this or that State should bear a percentage 
 
of the costs. 
 

87. Mr. PAOLINI (France) considered that the fears expressed 
by the representative of the United Republic of Cameroon were 
justified. It would be better to ensure that reimbursements 
could not be interpreted as sanctions. In the circumstances, 
it would be enough to replace, in paragraph 7 proposed by the 
United States s the phrase "by the Party or Parties against which 
the allegations are made" by the words Hby the other Party". 
Such a change did not amount to a sub-amendment but was merely 
a correction which the United States delegation should have no 
difficulty in accepting. 

88. Mr. ALDRICH (United States of America) approved the correction 
proposed by the representative of the Federal Republic of Germany. 
In reply to the observations of the Nigerian representative, he 
explained that liberation movements would have rights and duties 
equal to those Of States. Lastly, iri reply to the Cameroonian 
representative, he said that the phrase "unless the Commission 
specifies otherwise" could be deleted. 

89. Mr. MBAYA (United Republic of Cameroon) recalled that the 
French delegation had also proposed an amendment; he requested 
that, if the United States amendment was not adopted, the 
original text should be amendeq. to avoid giving the Fact~Finding 
Commission excessive powers. 

90. Mr. BINDSCHEDLER (Switzerland) supported the argument of 
the Cameroonian representative and said he hoped that the 
Conference would revert purely and simply to the original texts 
especially since it would be difficult, without the danger of 
discouraging a Party requesting an enquiry~ to require it to 
pay an advance. 

91. Mr. ALDRICH (United States of America) replied that 
resources were needed to cover the operation of the Commission~ 
and that it would be better to provide in advance for a precise 
method of financing. 
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92. Mr. CLARK (Nigeria) considered that the correction proposed 
by the French delegatiqp still did not justify the amendment. 
The retention of the phra~~- "unless the Commission specifie:s 
otherwise" might work infa,vour of the liberation movements. 

93. Mr. HUSSAIN (Pakistan) said he feared the discussion was 
 
becoming deadlocked in proposals and counter-proposals, and 
 
called for a suspension of the meeting so that the delegations 
 
concerned could clarify the situation. 
 

94. The PRESIDENT invited the representatives of the United 
 
Republic of Cameroon, the United States of America, France and 
 
Nigeria to concert their proposals during the suspension of the 
 
meeting. 
 

The meeting was suspended at 6.35 p.m. and resumed at 
6.50 p.m. 

95. r.lr. ALDRICH (United States of America) announced that the 
four delegations concerned had agreed to delete the phrase 
beginning with the word "unless" in proposed paragraph 7 and 
to accept the inclusion of a provision for voluntary contributions 
to solve the problems of States and liberation movements in 
financial difficulties. 

The United States amendment to paragraph 7, as amended, 
 
was adopted by 35 votes to 11, with 35 abstentions. 
 

96. The PRESIDENT asked whether the delegations of Austria, 
Denmark and Sweden wished to press their amendment (CDDH/420). 

97. Mr. BRING (Sweden) introduced the amendment (CDDH/420) 
proposed by the three countries. The sponsors~ he said, doubted 
whether the method of financing provided for in the original text 
would enable the Commission to operate at all t.imes and in all 
circumstances. In order partially to remedy that situation, 
therefore, provision should also be made for the payment of 
voluntary contributions. It should now be an easy matter to 
adopt that proposal by consensus. 

The amendment by Austria a Denmark and Sweden (CDDH/420) was 
adopted by consensus. 

98. The PRESIDENT recalled that the amendments adopted concerned 
paragraph 1 (b)~ the whole of paragraph 2, paragraph 3 (~) and 
paragraph 7. 
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99.: Mr. de ICAZA (Mexico), supported byMr~ MBAYA.OJnited 

Republic of -Cameroon) , -Mr. BRECKENRIDGE (~Sri Lanka) and 

Mr. SHERIFIS: : .. ( Cyprus )-, moved the-adj ourrihient of the mee:t il1g 

and of -the- -consideration -of Article 79 bis as a whole. 


-The motion wascarrted. 

The meeting rose at 7 p.m. 
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ANNEX 

to the summary record: of 
 
the forty-fifth plenary meeting 
 

EXPLANATIONS OF VOTE 
 

ARGENTINA Original: SPANISH 

Article 77 of draft Protocol I 

The Argentine delegation was constrained to vote against 
 
the proposed text of Article 77 of draft Protocol I for the 
 
fol10wing reasons: 
 

The delegation considers that the system for the prevention 
and repression of breaches of the 1949 Geneva Conventions and 
of Protocol I is perfectly structured and balanced as set forth 
in Articles 74, 76 and, more particularly, in the text recently 
adopted by consensus as Article 76 bis (Duty of commanders). 
There is, therefore, a sufficient guarantee that ~p~ High 
Contracting Parties will see to it that their respective 
legislations prevent and repress any kind of violation, by 
commission or omission, on the part of their nationals, of the 
Conventions or this Protocol. 

Particular reference should be made in this connexion to 
the requirement regarding prevention and suppressioIl, imposed on 
military commanders with respect to their subordinat-es by 
Article 76 bis. Argentina was glad to join, the consensus 
on that article because it sets up proper ma~hinery for the 
apportionment of responsibility in the task of ensuring respect 
for and observance of international humanitarian law by States, 
on the basis of superior authority. 

On the other hand, the wording proposed in Article 77 
presents my Government with a number of serious problems. 
There is, in fact, no agreement among international lawyers 
regarding the delicate subject of how far subordinates may 
question the orders of their military superiors. There is 
also the problem of the limits beyond which the responsibility 
derived from the duty of obedience under military penal law is 
involved, at least with respect to orders which do not inVOlve 
obvious offences. 
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Tbe main difficulty~ however~ lies in deciding~ according to 
 
rank, the extent to which orders may be questioned and the 
 
consequent penal responsibility of the agent. It is obviously 
 
wrong to say, for example, that a corporal and a general stand 
 
in the same position in this respect. 
 

Even when these logical distinctions are allowed, there 
will still be problems such as those of determining the extent 
to which a query is permissible at each intermediate level, and 
the problem of assessing the mental capacity of the person charged 
(i.e. his ability to decide whether in the circumstances he was, 
 
or should have been, aware that he was committing a grave breach 
 
of the Conventions or of this Protocol). 
 

For the reasons given~ and because to have done otherwise 
 
would have rendered little service to the cause of international 
 
humanitarian law, the Argentine delegation decided to vote 
 
against Article 77. 
 

CANADA Original: ENGLISH 

Article 77 of draft Protocol I 

The Canadia~ delegation voted against the deletion of this 
article since it was of opinion that, having included 
Article 76 bis on the duty of commanders and Article 74 on grave 
breaches, it was only meet and proper that an article on 
individual responsibility should be included. We agree that 
under customary international law an accused is unable to plead 
as a defence that the criminal act with which he was charged was 
in compliance with superior orders that had been given to him. 
While denying this avenue of defence, the Canadian delegation is 
aware that compliance with an order to commit an act which the 
accused knew or should have known was clearly unlawful may·be 
taken into consideration by way of mitigation of punishment. 

We do not consider that to deny the availability of this 
defence is in any way contrary to the maintenance of military 
discipline. Since all States are presumed to abide by the iaw 
and to intend to fulfil their international obligations in good 
faith, the Canadian delegation is convinced that no State will 
encourage or tolerate any of its commanders ordering their 
subordinates to commit an illegal act amounting to an act 
clearly contrary to the international law of armed conflict. 

So far as we understood the reasons of those opposing the 
inclusion of Article 77s and in particular the United Kingdom 
delegation, this was not an issue of substance affecting the 
rule. but a doubt concerning the interpretation of the article 
as worded. 
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While we would have liked to see Article 77 adopted as part 
of the Protocol, we can console ourselves-with the knowledge 
that the article was in fact broadly in accordance with existing 
international law, which continues to ope~ate in so far as 
breaches of the Conventions and the Protocol are concerned. 

CZECHOSLOVAKIA- Original: SPANISH 

Article 79 bis of draft Protocol i~ amendment pro oBed in 
document CDDH 15 and Add.l and 2 and Corr.l. 

My delegation supported Article 79 bis in Committee I and 
 
will support it vigorously in the plenary Conference also, but 
 
only because amendment CDDH/415and Add.l and 2 and Corr.l was 
 
rejected by roll-call vote, so that the optional system has 
 
remained the only system provided for in the article. 
 

My delegation well understands the motives that inspired 
the sponsors of amendment CDDH/415 and Add.l and 2 and Corr.l. 
My Government has always supported and will always support in 
future, the rights of occupied territories against the aggressor. 
But the text of the amendment is ambiguous, and, moreover, we 
are dealing here above all with a question of principle. In 
accordance with the specific in~t:r1,lctions of my Government, we 
cannot support the idea of a mandatory competence for the 
International Fact-Finding Commission. We were therefore 
obliged to vote against the amendment. 

DEfilOCRATI C YElI'lEN Original: ARABIC 

Article 77 of draft Protocol I 

f'ly country I s delegation~ while fully alive to the 
humanitarian motives underlying Article 77, wishes to point 
out that the humanitarian aspect has already been dealt with 
in Articles- 76 and 76 bis, both of which were adopted by 
consensus. 

On juridical grounds, and also for practical reasons, my 
delegation voted in Committee I as well as in the plenary of the 
Conference against retaining Article 77. On juridical grounds s 
because in the article there is a certain imbalance between 
international humanitarian law and the internal law on which all 
military discipline is based. That principle is confirmed by 
the constitutional regulations of all countries and by the 
principles of international law. The relationship between 
citizens and the authority under whose jurisdiction they come in 
institutional matters is essentially a question of internal law 
of the State to which they belong. 
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The p~actical reasons are concerned with the contents of 
the article, which raises difficulties because of its 
exaggeration and ambiguity. According to the article, a mere 
subaltern bears an enormous responsibility, not only when he 
is fully aware that he is committing a breach of the Conventions 
or of the Protocols but also - and to a very large degree - when 
the article assumes that the soldier knew j or should have known 9 

that he was committing a breach. It is also an exaggeration to 
expect the soldier to grasp the nuances in dense legal texts so 
as to be able to make a suitable assessment of the orders he 
receives. There can be little doubt that such a situation might 
well shake the military discipline in force in the various States. 

My delegation is convinced of the need to delete the entire 
 
article, but wishes to say that so far as the other articles are 
 
concerned, the Conference has achieved a real development of 
 
international humanitarian law, and my country would like to see 
 
that progress consolidated. My country also wishes to play a 
 
majo~ part in the evolution and development of international 
 
humanitarian law. . . 
 

EGYPT Original: ENGLISH 

Article 79 bis of draft Protocol I 

The Egyptian delegation has already expressed its 
disappointment at the failure of the Conference, by a very narrow 
margin, to adopt the amendment to Article 79 bis in document 
CDDH/415 and Add.l and 2 and Corr.l. This amendment would have 
gone a long way in remedying the grave defect of this article~ 
which is the absence of any compulsory competence of the proposed 
Fact-Findin~ Commission. 

We consider that the article as it finally emerged is much 
ado abo"ut nothing; another rhetorical exercise evading the real 
issues and obstacles which have been at the basis of the relative 
ineffectiveness of humanitarian law up to now and which are at 
the very basis of this Conference. This is why we have 
considered it more honest and forthright to vote against the 
truncated version of Article 79 bis which has finally emerged. 

FRANCE Original: FRENCH 

Article 79 of draft Protocol I 

Article 79, which the Conference has adopted, on mutual 
assistance in criminal matters and on extradition, calls for 
the following comments by the French delegation: 
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(1) Paragraph 2, on co-operation in the matter of extradition, 
seems out of place in the general context of Article 79. It 
should be remembered that originally this article dealt only with 
mutual judicial assistance, and extradition was the subject of a 
separate article. 

As to the substance~ the prov~s~ons of this paragraph are 
inadequate~ for they are drafted in vague terms and fail to fill 
the gaps in the 1949 Geneva Conventions in the matter of 
extradition. 

(2) With regard to paragraph 3, which is unbalanced and loosely 
 
drafted, the second sentence clearly applies not only to mutual 
 
judicial assistance proper but also to extradition, the 
 
expression "mutual assistance in criminal matters" being 
 
obviously used in a broad sense, including extradition. 
 

Notwithstanding these defects of paragraphs 2 and 3 of 
 
Article 79, the French delegation did not wish to dissociate 
 
itself from the consensus which the article obtained. 
 

HOLY SEE Original: FRENCH 

Article 77 of draft Protocol I 

The delegation of the Holy See voted in favour of 
Article 77. It keenly regrets that this article failed to 
obtain the necessary majority. By codifying the principle 
established at Nlirnberg, it confirmed a major development in 
humanitarian law. 

Article 77 in no way encouraged indiscipline in the armed 
forces, as has been claimed; but emphasized and encouraged the 
responsibility of everyone~ whatever his rank. In so doing, it 
acknowledged the rights and also the obligations of the 
individual conscience. . 

Right at the beginning of draft Protocol I, in Article 1, 
paragraph 2, the Conference asserted the primacy of the public 
conscience. But without free and active individual consciences, 
there is no public conscience. 

The two paragraphs constituted~ in the view of the delegation 
of the Holy See, an indivisible whole: paragraph 1 was logical 
and necessary to counterbalance paragraph 2. By rejecting 
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Article 77, the Conference has placed future combatants in a 
dilemma: to obey superior orders involving them in grave 
breaches of the Conventions and the Protocol, with the risk of 
being brought before a victors' court, as at NUrnberg; or to 
follow the dictates of their conscience and refuse to obey such 
orders, with the risk of finding themselves facing the law of 
their own country in all its stringency. 

We may be certain that~ in most cases, they will prefer to 
gamble, so to speak~ on their country's victory, and carry out 
the orders they receive, no matter what their nature. 

Thus, in rejecting Article 77, the Conference has in a 
sense written off the principles of law established at NUrnberg; 
in other words, it has taken humanitarian law back a step. 

It has also shown that it regards "subordinates", whether 
combatants or civilians, not as human beings with minds of their 
own ... but as irresponsible creatures. 

INDONESIA Original: ENGLISH 

Articles 76~ 76 bis, 77, 79 and 79 bis of draft Protocol I 

Article 76 

My. delegation joined the consensus on Article 76, although 
it finds it rather difficult to give its wholehearted support 
to this article dealing with failure to act. Apart from the 
considerable differences in this respect between various penal 
systems, it may be envisaged that national Governments may have 
already enacted legislation which might be contrary to the 
provisions of this article. 

Article 76 could be easily interpreted as interfering in 
the internal affairs of a State. 

Ny delegation expresses its reservations concerning 
Article 76 of draft Protocol I. 

Article 76 bis 

My delegation abstained at the Committee level when 
Article 76 bis s regarding "Duty of commanders", was put to 
the vote. 
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We would like to draw the attention of representatives 
 
to the fact that in most deve-Ioping count.ries~ such as 
 
Indonesia, we have difficulties in implementing the substance 
 
of the words "to prevent and~ where necessary, to suppress and 
 
to report to competent authorities breaches of the Conventions 
 
and this Protocolfl 

• 
 

Article 77 

I'1y delegation was in favour at Committee level of including 
the word "grave" in both paragraph I and paragraph 2 of 
Article 77~ concerning "Superior orders". 

However, in line with the ~eservations which have been 
expressed by the Indonesian delegation in regard to Article 74, 
paragraph 5~ my delegation finds it rather difficult to classify 
those grave breaches as war crimes under international law. 

My delegation expresses its reservations to this article, 
 
and therefore voted against its adoption. 
 

Article 79 

My delegation abstained at the Committee level when 
 
Article 79 regarding "Mutual assistance in criminal matters" 
 
was put to the vote. 
 

In the view of my delegation it is not necessary to have a 
 
provision on extradition either in the Conventions or in this 
 
Protocol. 
 

Ny delegation believes that an extradition treaty must 
first exist between the requesting and the requested State 
before a person or persons taking refuge in the territory of 
the latter, after having committed a crime in another country, 
can be surrendered. 

Even though such a treaty exists, the decision whether to 
grant extradition or not is still subject to some restrictions 
which have to be fulfilled by the requesting State. 

Article 79 bis 

Regarding Article 79 bis concerning the "International 
Fact~Finding Commission" 3 my delegation wishes· to reiterate that 
whatever the name and whatever the motives, this article deals 
with a matter of principle, namely the establishment of a 
compulsory international body. In the opinion of my delegation 
there should be no provision for such a fact-finding commission 
in Protocol I. 
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That is why my delegation was against Article 79 bis~ 
 

and my delegation expresses its reservations to this specific

article. . . 
 

At the same time my delegation would like to stress that 
 
in other international forums the Indonesian delegation has 
 
always consistently given its full and wholehearted support to 
 
the just cause of the peoples of Palestine and Namibia as 
 
referred to by the distinguished co-sponsors of amendment 
 
CDDH/415 and Add.l and 2 and Corr.l. 
 

However, due to the difficulties my delegation has in 
 
regard to Article 79 bis as a whole, for the reasons it has 
 
just put for\'lard, my delegation regrets that it is not in a 
 
position to support amendment CDDH/415 and Add.l and 2 and 
 
Corr.l, and abstained on it. 
 

ISRAEL Original: ENGLISH 

Article 77 of draft Protocol I 

Israel voted in favour of hrticle 77 as contained in 
document CDDH/401. 

The article is a reflection of existing customary inter
national law clearly enunciated in the Nlirnberg principles and 
embodied in Article 125 of the Israel Military Justice La~. 

We rezret that Article 77 was not adopted, although there 
was a majority in favour, and \'lish to state that the rule 
continues to be governed by customary international law. 

POLAND Original: ENGLISH 

Article 79 of draft Protocol I 

In the field of repression of grave breaches, the Polish 
delegation has al\'lays attached special importance to co-operation 
on extradition. We have been convinced that as a general rule 
extradition to the country vlhere the grave breach \'las committed 
should be given certain preference, as was stated, in particular, 
in General Assembly resolution 3074 (XXVIII) 'of 3 December 1973 
on Principles of International Co·,operation in the Detection, 
Arrest, Extradition and Punishment of Persons Guilty of War 
Crimes and Crimes against Humanity. 
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Therefore, my delegation wishes to express profound 
 
satisfaction with the adoption of Article 79~ paragraph 2 of 
 
which contains a distinct obligation to give due consideration 
 
to the request of the State in whose t~rritory the alleged 
 
offence has been committed. 
 

ROfilANIA Original: FRENCH 

Article 79 bis of draft Protocol I 

The Romanian delegation voted in favour·of Article 79 bis 
 
concerning the International Fact-Finding Commission. 
 

Our positive attitude was governed by the fact that the 
 
competence of that Commission is, in principle, optional and 
 
that the institution of an enquiry at the request ofa Party 
 
to the conflict is to take place with the consent of the other 
 
Party or Parties concerned. 
 

We consider that Article 79 bis, in its approved form, is 
an acceptable compromise and at the same time represents a step 
forward in the reaffirmation and development of international 
humanitarian law applicable in armed conflict. 

We still harbour some doubts, however s as to the composition 
of the Commission and its capacity of ensuring the protection of 
the victim in all cases in an objective way. In our ~iew3 the 
Commission should be a broader-based body, established on 
equitable geographical foundations, so as to enable all the 
States interested in its activities to participate •. 

In this connexion, the Romanian delegation wishes to state 
that it also voted in favour of amendment CDDH/415 and Add.l 
and 2 and Corr.l, according to which, in the case of an occupied 
territory, a request made by the Party whose territory is 
occupied will suffice for instituting the enquiry. We voted in 
favour of this amendment because it aims at reinforcing the 
protection of a victim of aggression and ensuring for the 
victimized country sovereignty over its entire territory. 

We regret that our Conference did not adopt that amendment 
in plenary. 
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SPAIN Original: SPANISH 

Article 77 of draft Protocol I 

The fundamental concept of this article is that no person, 
 
and especially no combatant~ shall feel himself obliged to carry 
 
out an action in obedience to an order of his superior when he 
 
is fully aware that such an action implies'the commission of a 
 
grave breach of the Conventions or the Protocol. 
 

The fact of having acted pursuant to such an order~ in 
obedience to a superior3 does not exonerate him from penal 
respbnsibilitY3 if he is aware of the nature of his action or 
must of necessity realize its gravity. 

The article fails to achieve its purpose of strengthening, 
in serious cases~ respect for the provisions of the Conventions and 
the Protocol by those compelled to obey the orders of a superior. 
Paragraph I of the proposed text encourages the infringement of 
national laws, and this is unacceptable as the objective of an 
international rule. 

What ratio juris requires of an international penal regulation 
declaring an action to be an offence is the adaptation of the rule 
of national l~w to the rule of a Convention, so that provision is 
made in the former for the type of offence specified in the latter. 
Paragraph 2 refers to penal responsibility. That responsibility 
exists when the circumstances in which the penal offence takes 
place do not prevent the realization that the order received 
implies the commission of a grave offence, although the fact must 
be considered, as an attenuating circumstance, that it is 
rationally impossible to disobey orders received. For that 
reason the principle affirmed in paragraph 2 is a valid one and 
must be considered in the light of the consequences resulting 
from the strict application of the provisions of Article 76 bis, 
which was approved by consensus. ---. 

It would have been enough, therefore, simply to mention it 
in this article as a consequence of the preceding one, in which 
the necessities of discipline are reconciled with the need for 
humanitarian training in the armed forces. 
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SUDAN Original: ARABIC 

Article 77 of draft Protocol I 

The Sudanese delegation voted against the retention of 
Article 77 because paragraph l~ in particular~ presents a 
certain threat to armed forces discipline, the fundamental 
basis without which no armed forces can exist. So far as 
I know, and so far as my studies of military law suggest, 
not even the most advanqed of States have yet succeeded in 
arriving at that fo:rmula, which explicitly prohibits the 
application of any sanction against a soldier who disobeys 
his superiors on the grounds that obedience to an order might 
involve a serious breach of the Conventions. These States 
have not adopted that formula~ for they are fully aware of the 
danger represented by that text~ which leaves the door wide 
open tQ insubordination by soldiers, who may thus discuss the 
orders of their superiors to make sure they are not contrary 
to the provisions of the Conventions, and by so doing create 
conditions liable to lead to defeat on the battlefield. Most 
States have based themselves on the Charter of the Nilrnberg 
Tribunal, which does not absolve the accused of responsibil.ity 
but allows the court to take cognizance of the grave breach 
committed in the execution of the orders, although solely 
with a View to establishing extenuating circumstances of which 
the prisoner may avail himself. This is provided for in 
paragraph 2 of Article 77, and if the article had been put to 
the vote paragraph by paragraph, we would have voted against 
the retention of paragraph I but in favour of paragraph 2. 

, 

UNITED STATES OF AMERICA Original: ENGLISH 

Article 77 of draft Protocol I 

We voted against Article 77. The basic reason for this 
is that the provision does not go far enough. We are aware 
that many States here have indicated that no a contrario 
conclusions should be drawn from the limited scope of the 
article. We believe that such an argument is not sufficient 
for us to support it in the light of the fact that the primary 
reason why Article 77 is limited to grave breaches is the 
unwillingness of many to state explicitly that breaches are 
covered. We believe that this basic unwillingness to provide 
a defence to combatants who refuse to commit an obviously 
illegal act is one that does not augur well for the future 
implementation of the Protocol. 
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Given the limited scope of applicability of this provision, 
and the basic reasons for this limited scopes we voted against 
this article. 

YEMEN Original: ENGLISH 

Article 79 bis of draft Protocol I 

The delegation of Yemen expresses its deep regret and sorrow 
that the amendment to Article 79 bis proposed by a number of 
countries, including Yemen, and contained in document CDDH/4l5 
and Add.l and 2 and Corr.l was rejected by 28 votes, a number 
which is not and cannot truly reflect the will and the wishes of 
the Conference, in particular in the light of the fact that the 
said amendment carried 54 affirmative votes. 

Furthermore~ we believe that the denial to a State, victim 
of aggression and whose territory is occupied as a result of 
this aggression, to request the institution of an enquiry 
constitutes a grave violation of the basic principles of 
international humanitarian law and the Universal Declaration 
of Human Rights. 

My delegation wishes, in this connexion and for the above
mentioned reasons, to put on record its rejection of Article 79 bis, 
entitled International Fact-Finding Commission. 
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SUMMARY RECORD OF THE FORTY-SIXTH PLENARY MEETING 

held on Tuesday, 31 May 1977~ at 10.10 a.m. 

President: Mr. Pierre GRABER 	 Federal Councillor, 
Head of the Federal 
Political Department of 
the Swiss Confederation 

In the absence of the President, Mr. D. M. Miller (Canada) 
 
Vice-President, assumed the Chair. 
 

ADOPTION OF THE ARTICLES OF DRAFT PROTOCOL I (CDDH/401) (continued) 

Article 79. bis - International Fact-Finding Commission (concluded) 

1. The;P,-m;SIDENT invited delegations to resume consideration of 
Article 79 bis. He reminded them that at the forty-tifth meeting 
(CDDH/SR.45~me amendments or parts of amendments had been accepted, 
namely, the amendment submitted by the United States of America 
(CDDH/416) and the amendment submitted by Austria, Denmark and 
Sweden (CDDH/420). 

2. He asked representatives to take a decision on Article 79 bis 
 
as a whole as amended. 
 

3. Mr. BOBYLEV (Union of Soviet Socialist Republics) said that he 
would like Article 79 bis as a whole to be put to the vote. 

Article 79 bis, as amended, was adopted by 49·votes to 21, 
with 15 abstentions.* 

Explanations of vote 

4. Mr. QUENTIN-BAXTER (New Zealand) said that at the current 
session~nd, at earlier sessions his delegation had taken a special 
interest in the question of establishing an Internationa,l Fact
Finding Commission. It was therefore all the more regrettable that 
it had been unable to vote in favour of the text of Article 79 bis 
which had just been adopted by the Conference. 

5. The reasons for his delegation's abstention were the following: 
first, paragraph 2 (b) imported the jurisdictional system con~a~ned 
in the "optional clause" of the Statute,of the International Court 
of Justice. That ,,,as a complex system·;Wqich had occupied much of 
the tim~ of the Court. It was singulariy inappropriate that a body 
which had only a fact-finding function;, and wbich met under the 
urgency of a wartime situation~ should be faced with complicated 
legal issues relating to its own jurisdiction. 

* Article 90 in the final version 	of Protocol I. 
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6. Secondly~ that provision also imported the inequalities of 
 
the jurisdictional system established by the Itoptional clause", 
 
which meant that it placed the Party which made a general 
 
declaration at the disposal of a Party which made a much more 
 
limited declaration for a specific purpose. 
 

7. Thirdly, Article 79 bis departed from the system of the 
International Court by requiring the Parties to pay the expenses 
of an enquiry, whereas the services of the Court itself were 
placed freely at the disposal of those who resorted to it. 

8. For all those reasons, his delegation did not consider that 
th~article just adopted was likely to be of practical value. 
The only way in which it might be made effective would be if 
a number of the States which became Parties to Protocol I felt 
strongly enough about the matter and might then agree among 
themselves upon a standard form of declaration. 

9. Mr. QUINTERO (Colombia) said that he would transmit his 
explanations of vote in writing to the Secretariat. 

10. Mr. SADI (Jordan) said that his delegation had abstained 
in the vote~ although it was in favour of the establishment of 
an International Fact-Finding Commission, because it did not 
consider document CDDH/401 satisfactory. 

11. Mr. SAWAI (Japan), Mrs. SUDIRDJO (Indonesia), Mr. SERUP 
(Denmark)~ Miss EMARA (Egypt) and Miss AL-JOUA'N (Kuwait) said 
that they would transmit their explanations of vote in writing 
to the Secretariat. 

12. Mr. AMIR-MOKRI (Iran) said that, although his delegation had 
voted in favour of Article 79 bis, it had some reservations on 
paragraph 5 (a). The International Fact-Finding Commission in 
question should 3 by definition, restrict itself to ascertaining 
the facts and should not pronounce judgement. 

13. Mr. SAARIO (Finland) said that he would transmit his 
explanations of vote in writing to the Secretariat. 

14. Mr. PAOLINI (France) said that, in accordance with the 
position that his delegation had explained to Working Group B 
and in Committee I on Article 79 bis, it had voted in favour of 
the revised article ') the purpose of ~hich was to improve the 
enquiry procedure established by the 1949 Geneva Conventions in 
the ,event of violation, without however j making the enquiry 
mandatory. 
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15. The French delegation held that the implementation of the 
obligations of the Conventf6ns and Protocol I was first and 
foremost the responsibility of the signatory States. The body 
responsible for an enquiry, to which Article 79 bis gave the title 
of "International Fact-Finding Commission!l~ could not have any 
legal jurisdiction. 

16. Any such enquiry in an armed conflict was bound to rely on 
 
the consent of the two Parties to the conflict. That was why 
 
the French delegation had been against two proposed amendments~ 
 

the effect of which would have been to make the enquiry 
 
mandatory in certain cases. 
 

17. Mr. CHAUNY (Peru)~ Mr. GREEN (Canada) and Mr. DI BERNARDO 
 
(Italy) stated that they would submit their explanations of vote 
 
to the Secretariat in writing. 
 

18. Mr. BRECKENRIDGE (Sri Lanka) said that his delegation had 
voted against the adoption of Article 79 bis for two reasons: it 
felt'that it was pointless to appoint eminent persons to posts in 
certain regions when in occupied zones an enquiry commission of 
that kind would not be admitted; secondly, it seemed anomalous 
that each Party should be expected to defray the expenses of 
the procedure. 

19. Mr. de STOOP (Australia) said that he would submit his 
explanations of vote to the Secretariat in writing. 

20. Mr. SAMAD (Afghanistan) said that, considering the important 
role which the Fact-Finding Commission could play, he was not 
really opposed to Article 79 bis. His delegation h~d voted in 
favour of the article in Committee I, but the adoption of some 
positive points and the rejection of others had weakened its 
effectiveness and that had made the voting difficult in the 
plenary meeting. 

21. Mr. MENCER (Czechoslovakia) said that he would submit his 
explanations of vote to the Secretariat in writing. 

Mr. Graber took the Chair. 

New article on responsibility to precede Article 80 

22. The PRESIDENT invited the Conference to adopt the new article 
to precede Article 80 as drafted. 
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The new article on responsibility to precede Article 80 was 
 
adopted by consensus.* 
 

Explanations of vote 

23. Mr. VALLARTA (Mexico) said that his delegation had supported 
the new article to precede Article 80 without prejudice to the 
cases not covered by the article in which it might be found that 
a Party to the conflict bore some responsibility. For example,
the State was, responsible for all acts committed by its bodies 
and not only for acts committed by pers,cns forming part of its 
armed forces. Similarly, his delegati~n held that the article 
did not rule out the possibility of a State incurring liability, 
and consequently being required to pay compensation~ if it had 
not taken steps to_prevent its nationals from committing the 
offences covered by the Geneva Conventions, Protocol I and its 
domestic legislation. 

24. Mr. DONOSO (Ecuador) said that he fully agreed with the 
representative of Mexico. 

25. Mr. VAN LUU (Socialist Republic of Viet Nam) said that his 
delegation, together with the delegations of Algeria and 
Yugoslavia~ had sponsored the ar~icle on responsibility~ It 
thanked all the qelegations, particularly that of the United 
States of America ~ which had helped to achieve the consensus in 
Committee and later in the plenary Conference. 

26. The well-known principle of The Hague Conventions laying 
down the obligation to compensate for ser~ousbreaches of 
humanitarian law, reaffirmed in the conditions of present-day 
warfare, represented beyond all doubt a step forward in the 
development of international humanitarian law. 

27. Indeed~ at the present time wars of aggression of the 
colonial, neo-colonial or racist type were almost always 
conducted on the very territory of the peoples who were victims 
of aggression and occupation. The crimes committed during such 
wars by expeditionary or occupying forces usually led to such 
destruction and damage in the territory of those peoples that it 
took many years for them to return to normal living conditions. 

28. That being so, the article entitled "Responsibility~ met 
the legitimate and well-founded requirements of peoples suffering 
from aggression or oppression. 

* Article 91 in the final version of Protocol I. 
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29 .. Moreover, it w~s fully responsive to the wishes expressed 
by the United Nations Gen~ral Assembly at its sixth Special 
Session, in April/May 1974~ and by the Heads of State or 
Government of the Non-Aligned Countries at their Fifth Conference, 
in August 1976, when they had demanded reparations for the . 
develop~ng ~ountries that had suffered foreign occupation wh;ich 
had ihtlict~d 6n ih~m serious loss of life and property~ 
together with. the reduction or deterioration of the natural 
resourc~~ or 6ther resource~ of suOh States, t~rritories or 
peoples. 

30. Mr. SHERIFIS (Cyprus) said that his delegation had supported 
 
the article to precede Article 80 in the belief that it was 
 
essential that .those who violated the provisions of the 
 
Conventions or the Protocol should know that they would be bound 
 
to provide compensation. 
 

New art{cl~ on co-operation to be included before or-after 
 
Article 70 
 

31. Mr. MBAYA (United Republic of Cameroon) said that he would 
 
like some clarification of the text of the article,. but he was 
 
not asking for it to be put to the vote for the moment. 
 

32. The text of the article was approximately the same as that 
 
of the text proposed by France on "exceptional measur~s in.the 
 
event of grave breabhes" (CDDH/I/GT/107/Rev.l), which had been 
 
the subject of lengthy debate and had appeared unacceptable to 
 
some delegations beC2use it justified reprisals~ 
 

, . 

33 .. Norway had then proposed an almost identical text. (CDDH/I/348). 

34. The text now submitted was even shorter and needed some 
clarification. The' statement lIThe High Contracting Parties under
take to act jointly or individually, in co~operation with the 
United Nations ... " gave rise to the question of to what .end 
they would so act. Such action would rather tend to incre~se 
violations of the Conventions and the Protocol. 

35. More~ver, the .title itself heeded claritlcation. It was 
too short and could be interpreted in various ways. 

36. Mr. ABDINE (Syrian Arab Repub-lic) said, in reply to the 
representative of the United Republic of Cameroon~ that the text 
was the result of a compromise. Three amendments dealing with 
reprisals had been submitted in Committee~ one by France 
(CDDH/I/GT/l07/Rev.l); another by Poland and the Syrian Arab 
Republic (CDDH/I/GT/113), and a third consisting of the second 
paragraph only of the proposal by Poland and the Syrian Arab 
Republic (CDDH/I/351). 
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37. The text in document CDDH/401 might seem confused j but 
it was designed to overcome the difficulties; the second part of 
the sentence indicated that the High contracting Parties undertook 
to act in co-operation with the United Nations. There was thus 
absolutely no question of resorting to the threat or use of 
force, as stated in Article 2~ paragraph 4 of the United Nations 
Charter. It might be appropriate to refer to that paragraph in 
the article j in order to preclude any wilful misinterpretation. 

38. Mr. DIXIT (India) said that although he did not wish to go 
 
into the background of the article, it seemed to authorize 
 
reprisals while purporting to prevent them. It was therefore 
 
confusing. 
 

39. The amendment submitted by Poland and the Syrian Arab 
Republic (CDDH/I/GT/113) contain.ed two paragraphs. Paragraph 1 
prohibited reprisals, and paragraph 2~ which had been retained 
and formed the new article to be inserted before Article 70 
entitled "Co-operation II, said that I; ••• the High Contracting 
Parties undertake to act ... in co-operation with the United 
Nations ..• ". Through the deletion of paragraph 1 of document 
CDDH/I/GT/113, the proposed new article had the opposite effect 
and in fact authorized corlective reprisals. 

40. He therefore proposed that the order of words should be 
:reversed~ and that th~ sec.ondpart of the sentence should read 
as follows: the liigh Contracting Parties undertake, in11 ••• 

co-operation with the- United Nations and in conformity with the 
United Nations Charter, to act jointly or individually!!. He 
aske<i the representative of the Syrian Arab Republic whether he 
was prepared to accept that amendment. 

41. Mr. BRECKENRIDGE (Sri Lanka) said he agreed that the wording 
should be amended, as.. it was unclear. He endorsed the Indian 
delegation's proposal, although he would have preferred the 
words IIthrough the United Nations in conformity ... ". The word 
"and" before "in conformity with the United Nations Charter" 
should be deleted. 

42. Mr. KAKOLECKI (Poland) said that, in withdrawing its 
proposal in the Working Group· (paragraph 1 of the new article in 
document CDDH/I/GT/113), his delegation had not changed the 
Syrian proposal (paragraph 2) in any way. It had in fact agreed 
to the prohibition of measurer; of reprisal in other important 
articles of the Protocol which it had endorsed. He supported 
the Sri Lanka representative's suggestion. 
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43. Mr. MBAYA (United Republic of Cameroon) said that the 
 
representative of the Syrian Arab Republic had not l"eplied to . 
 
his questions. He felt that the present text did not permit of 
 
any remedy against situations resulting from grave, repeated or 
 
continued breaches of the Conventions or Protocol by one of the 
 
Parties to the conflict. It failed to specify the nature and. 
 
purpose of the action which the High Contracting Parties could 
 
undertake in co-operation with the United Nations. 
 

44. Moreover, no light had been shed on the title. He suggested 
that "Co-operation" be replaced by IlMeasures in .the event of 
grave breaches of the Conventions or this Prot;ocol l

'. 

45. Mr. ABDINE (Syrian Arab Republic) said that his delegation 
was not the author of the present title and did not object to the 
Cameroonian representative's suggestion. 

46. As for the nature of the action propos.ed: the~e was no need 
to spell it out.· 'It was, in fact, the action prescribed by the 
United Nations Charter and could not tie undertaken without the 
consent of the General Assembly or the Security Council. General 
international law would apply during. a legal vacancy, in other 
words when neither the General Assembly nor the Security Council 
was in session. 

47. He approved the Sri Lanka representative's suggestion that 
 
the word "and ll should be deleted~ . . 
 

48. Mr. BRECKENRIDGE (Sri Lanka) pointed out that, so far as. 
the Security Council was con~~rned, there could be no question 
of a legal vacancy. 

49. The PRESIDENT observed that the text had been adopted 
without change at the Committee stage as early as 13 May 1977, 
(Seventy-second meeting - CDDH/I/SR.72) and he urged delegations 
wishing to obtain clarifications on a text th~t had been adopted 
in Comrnittee . to approach the· Chairman or Rapport.eur of thj3. 
Coitunittee concerned, without waitirtg·for the plena~y meeting~ 
and then, if need be, to submit concrete proposals. . 

50. Mr. DIXIT (India) asked the representative of Sri Lanka 
to withdraw his request.for deletion of.the.word "and:t s since 
the text had been adopted by consensus in Committee I. 

51. Mr. CERDA (Argentina) pointed o~t that the word "serious" 
("graves") had been omitted from the Spanish text. 
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52. The PRESIDENT said that the mistake would be rectified. 
 
If there were no objections, he would consider that there were 
 
no amendments to the article. 
 

53. Mr. MARTIN HERRERO (Spain) said that, in vi€w of the doubts 
 
which prevailed concerning the substance of the text~ his 
 
delegation would be unable to agree to the new article in the 
 
form proposed. So as not to delay the work of the Conference" 
 
he asked that the text be put to the vote. 
 

The new article to be inserted before or after Article 70 
 
was adopted by 50 votes to 3~ with 40 abstentions.* 
 

Explanations of vote 

54. Mr. MBAYA (United Republic of Cameroon) said that his 
delegation had voted against the article because of the inade
quacy of the text, which was muddled, as the representative of 
the Syrian Arab.Republic himself admitted. Moreover, there 
were cases in which delegations were unable to obtain 
clarifications qf a text from th.eChairman or ,Rapporteur of the 
Committee concerned; and his delegation reserved the right to 
take the floor at plenary meetings whenever it thought necessary. 

55. Mr. GREEN (Canada) said that his delegation had abstained 
because it considered that the article served no useful purpose; 
no provision in the Protocol could change the Charter of the 
United Nations or alter the obligations incumbent upon the 
Memb,ers of that Organization. Moreover, it did not consider 
that the article should be interpreted in such a way as to 
prevent any victim of a breach of Protocol I from taking what
ever action it thought necessary for its own survival 2 pending 
a decision by the United Nations 9 particularly as' the Chart'er 
recognized the right of self-defence. His delegation was aware 
of the political realities that might hinder or delay the 
United Nations in coming to a decision. The undertaking to 
co-operat~ with the United Nations in conformity with the Charter 
could not be construed as imposing any obligation upon a State 
to await its own destruction in the hope that the United Nations 
might come to its assistance in sufficient time. 

56. Mr. VAN -.LUU (Socialist Republic of Viet Nam) said that his 
delegation had abstained because of the ambiguity of the phrase 
"in situations of serious violations of the Conventions" as 
used in connexion with the undertaking "to act ... in co
operation with the United Nations ... ". In his delegation's 
opinion, such a commitment could not be binding on a State in 
case of resistance to aggression or continuation of that resistance. 

* Article 89 in the final version of Protocol I. 
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It would only be valid in cases of grave breaches of the 
 
Conventions or of the Protocol during a given conflict, and 
 
when the High Contracting Parties initiating such co-operation 
 
were acting of their own free will. 
 

57. Mr. SHERIFIS (Cyprus) said that his delegation had voted 
 
in favour of the text in a spirit of conciliation, but that it 
 
would have preferred the version proposed by the representative 
 
of Sri Lanka. 
 

58. Mr. SALAS (Chile) said that his delegation had voted in 
 
favour of the text on the understanding that the Spanish 
 
version would be amended on the lines indicated by the 
 
representative of Argentina. 
 

59. Mr. LONGVA (Norway) said that- the Conference was on the 
 
point of completing its work on Protocol I but did not yet know 
 
what would be the outcome of its deliberations on Protocol II. 
 
For various reasons, the preference of his delegation had always 
 
been for the adoption of a single Protocol ensuring the 
 
protection of all war victims, irrespective of the different 
 
legal and political categories of armed conflicts. Since two 
 
separate Protocols were envisaged) he wished to have it put on 
 
record, before the final provisions of Protocol I were 
 
considered; that his delegation reserved the right to revert to 
 
the question of the accommodation in Protocol I of provisions at 
 
present regarded as belonging t.o Protocol II, should Protocol II 
 
prove unsatisfactory. That might involve the inclusion of at 
 
least one additional provision in the final clauses. 
 

60. Mr. DI BERNARDO (Italy), Mr•. DIXIT (India)~ Mr.,NASUTION 
(Indonesia),. Mr. f·1ARTIN HERRERO (Spain), Mr. PAOLINI (France) 
arid Mr. CHAUNY' (Peru) said that they would submit explanations 
of vote to the Secretariat in writing. 

Code of International Crimes in Violation or the Geneva Conventions 
of 1949 and the draft Additional Protocols (CDDH/56/Add.1/Rev.1) 

61. Mr. GLORIA (Philippines) reminded the meeting that his 
delegation had s~bmitted a "Code of International Crimes in 
Violation of the Geneva Conventions of 1949 and the draft 
Additional Protocols ll (CDDH/56/Add.1/Rev.1) and that~ in a spirit 
of co-operation, it had been willing not to press for consideration 
of the code and had agreed that it should be merely ~nnexerl 

to the documents of the Conference. Committee I had adopGed the 
Philippine proposal by consensus~ since at its seventy-fourth 
meeting (CDDH/I/SR.74), as was stated in paragraph 57 of its 
report (CDDH/405/Rev.1), it had decided that the code should 
become a Conference document available for consultation and 
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subsequent study. His delegation would like to know what action 
had been or would be taken to give effect to that decision. 

62. Mr. de ICAZA (Mexico), Rapporteur of Committee I~ confirmed 
 
that Committee I had taken that decision. The document was 
 
a most useful one for specialists in international humanitarian 
 
law. It had already been issued~ but he suggested that the 
 
Secretariat should circulate it to the delegations again. 
 

It was so agreed. 

Article 80 - Signature 

Article 80 was adopted by consensus. * 

Statement by the Observer for the Sovereign Order of Malta 

63. Mr. de FISCHER-REICHENBACH (Observer for the Sovereign Order 
of Malta)~ speaking at the invitation of the President, reminded 
the meeting that in the course of the Conference~ his delegation 
had on several occasions drawn attention to the services the 
Order could render within the framework of the additional 
Protocols under consideration. He referred, inter alia~ to 
performance of the functions of a substitute for Protecting 
Powers, to many other activities of relief societies and to the 
provision of assistance to victims of armed conflicts. 

64. The Order of Malta was the oldest humanitarian organization 
in the West. It had been active for some 900 years. It 
traditionally enjoyed functional sovereignty~ which enabled it 
to extend its assistance without regard to nationality, race, 
sex, language, religion, sta.t.us or place. It maintained relations 
with sixty-seven countries and diplomatic relations with more 
than forty Powers in nearly ~ll the conti~ents. During the first 
half of the twentieth century, it had given substantial assistance 
to the victims of two world wars. 

65. In 1929, the Conference convened to revise the Geneva 
Convention of 1906 for the Amelioration of the Condition of the 
Wounded and Sick in Armies in the Field had declared, in its 
Final Act, that the provisions laid down by the new Geneva 
Convention of July 1929 for the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field~ regulating the 
situation of relief societies assisting armies in the field, were 
applicable to the national organizations of the Sovereign Order 
of Malta. In 1949, the Order had not asked for a repetition of 
that declaration~ since the countries that had prepared the 1949 
Geneva Conventions were for the ~ost part the same as those that 

Article 92 in the final version of Protocol I.* 
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had signed the 1929 Convention. Since then, the international 
 
community had been increased by almost 1'00, new countries, and 
 
perhaps not all of them were fully aware of the nature of the 
 
humanitarian activities of the Sovereign Order of Malta. 
 

66". -TO" ensure the efficiency of its work as wella:s ·the 
 
protection of its staff and its humanitarian organizations, the 
 
Soverej"gn Order of Malta wished to state formally th~t i."t." 
 
considered itself bound by the Geneva Conventions and ,\1ould 
 
likewise consider its.elf bound by the Protocols as soon' as they 
 
came into force. The Sovereign Order of Malta asked the G(;!neral 
 
Committee oftne Conference to be so good as to choose the best 
 
formula t,o ensure the continuation of the tradition inaugurated 
 
at the 1929 Conference. 
 

67. The PRESIDENT said. that that request would be transmitt;ed 
 
forthwith to the 'General Committee. 
 

Article 81 - Ratification 
 

* 
Article 81 was adapted by consensus. 

98 . Mr. NASUTION (Indonesia) said that he wQu,ld submit a statement 
in writing on Article ~1 to the Secretariat. 

Article 82 - Accession 

** Article 82 was adopted by consensus. 

69. Mr. SAWAI (Japan) and Mr de STOOP (Australia) said that they 
would submit statements in writing on Article 82 to the 
Secretariat. 

Article 83 - Entry into force 

*** Article 83 was adopted ~y consensus. 

70. Mr. SHERIFIS (Cyprus) said t;hat his Government very much 
hoped that Protocol I, drafted by the interl1ational community 
a~ter much time and effart3 would come into force soon. Moreover, 
he wished to pay a tribute to the host count~y and to the'ICRe. 

* A~ticle 93 iri the final version of 'Protocol I. 
** Artiele 94 in the final version of Protocol i. 
 

**~ Article 95 in the final version 6t Protocol I. 
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71. Mr. BLOEMBERGEN (Netherlands) and Mr. NASUTION (Indonesia) 
 
said that they would submit written statements on Article 83 to 
 
the Secretariat. 
 

Article 84 - Treaty relations upon entry into force of this Protocol 

72. Mr. SABEL (Israel) requested a vote on Article 84. His 
delegation would vote against the article$ particularly paragraph 3, 
which it considered to be incompatible with the fundamental 
principles of international law~ for although the "authority" 
envisaged in the paragraph was not a State, yet according to 
Article 84, paragraph 3, the Conventions and the Protocol would 
immediately come into force for that lIauthority". International 
responsibility of the kind that only States could incur~ however, 
was an essential ingredient of the regime of the Conventions and 
the Protocol. The provisions of those instruments were in that 
respect incompatible with the proposed article. Moreover, the 
definition of the armed conflicts envisaged by the provision was 
unclear and included high subjective terms. The provision would 
enable any movement or group to claim that it should be granted-
the rights stated in the paragraph, and thereby impose obligations 
upon States. The depositary State of the Protocol would be placed 
in an intolerable position as it would have to decide who might be 
considered an "authority" and what declarations it was to 
communicate. 

73. In paragraph 3 (b) of Article 84, it was stated th~t "the 
said authority assumes the same rights and obligations as those 
which have been assumed by a High Contracting Party ... rl. In 
practice, however, many of the obligations contained in the 
Conventions and Protocol I could not be fulfilled by such 
"authorities ~1 ~ because non-State entities by definition did not have 
the necessary machinery, such as courts, legal systems and courts 
of appeal. In fact, such bodies would benefit from a unilateral 
declaration without having to bind themselves in any way. Thus, 
the provision in question could be interpreted as putting the 
said "authorities n in a much better position than States that were 
not parties to the Conventions and Protocol I, for while such a 
State could come within the regime of the Conventions and 
Protocol I only if it "accepts and applies the provisions thereofu 

(Common Article 2, last sentence, of the 1949 Conventions; 
Article 84, paragraph 2,of the proposed Protocol I), the Uauthority" 
need only make a declaration in order to benefit from that regime. 
The Israeli delegation considered it essential that such 
declarations should be subject to the proviso that the Ifauthority" 
should apply the Conventions and the Protoc'ol in practice and in 
fact, for only conditions of that kind could ensure that such 
rlauthorities"i would comply with the provisions of those 
instruments. 
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74. Lastly, the Israeli delegation wished to emphasize that the 
 
principle of bona fides, which applied to international treaties, 
 
applied al;.;o to unilateral declations, including toe declarations 
 
envisaged in Article 84, paragraph 3. In other words, a 
 
declaration made by an "authority!! which in practice did not 
 
comply with the Conventions and the Protocol, and whose behaviour 
 
showed that it had no intention of so doing, was not a bona fide 
 
declaration, and therefore invalid and devoid of legal effect. 
 

75. Mr. JEICHANDE (Mozambique) requested a roll-call vote on 
 
Article 84 of draft Protocol I. 
 

Qatar? having been drawn by lot by the President 2 was called 
 
upon to vote first. 
 

In favour: Qatar, Syrian Arab Republic~ Republic of Korea, German 
 
Democratic Republic, Democratic People's Republic of Korea, 
 
Socialist Republic of Viet Nam, Byelorussian Soviet Socialist 
 
Republic, Ukrainian Soviet Socialist Republic, United Republic 
 
of Tanzania~ Romania, United Kingdom of Great Britain and 
 
Northern Ireland, Holy See, Senegal, Sudan, Sri Lanka, Sweden, 
 
Switzerland, Czechoslovakia, Tunisia, Turkey, Union of Soviet 
 
Socialist Republics, Uruguay, Venezuela, Yemen, Democratic 
 
Yemen, Yugoslavia, Zaire, Afghanistan, Algeria~ Germany 
 
(Federal Republic of), Saudi Arabia, Argentina, Australia, 
 
Austria~ Belgium, Brazil, Bulgaria, United Republic of 
 
Cameroon, Canada, Chile, Cyprus, Colombia, Ivory Coast, Cuba, 
 
Denmark, Egypt, United Arab Emirates, Ecuador, United States 
 
of America, Finland, France, Ghana~ Greece, Guatemala, 
 
H~nduras, Hungary, India, Indonesia, Iraq~ Iran,Ireland, 
 
Iceland, Italy, Socialist People's Libyan Arab 3amahiriya, 
 
Japan, Jordan, Kenya, Kuwait, Liberia, Liechtenstein, 
 
Luxembourg, Madagascar, Mali, Malta, Mauritius, Mauritania, 
 
Mexico, Monaco, Mongolia$ Mozambique, Nicaragua, Nigeria, 
 
Norway, New Zealand, Oman, Uganda, Pakistan, Panama, . 
 
Netherlands, Peru, Philippines, Poland, Portugal. 
 

Against: Israel. 

Abstaining: Thailand~ Spain. 

Article 84 was adopted by 93 votes to one, with.2 abstentions. * 

* Article 96 in the final version of Protocol I. 



CDDH/SR.46 ~ 354 

Explanations of vote 

76... .M~ •. ABI-sA.M~ (Egypt) said that he was reluctant to explain. 
a~vote, the result of which had amply demonstrated that· it 
should.; not have taken place. But the argument put forward by 
the one (;lelegation that had asked for the vote. and which was 
the only one to-vote against the article, could not be left 
unanswered~ That argument against the accession of liberation 
movements to. instruments of humanitarian law had been raised 
and refuted on several occasions. It had been said that those 
movements were in no position to apply many of the.obligations 
of the Conventions and the Protocol which presupposed the 
existence of the mcchinery of a State and that that would lead 
to the unequal appli--cation of humanitarian law to the Parties 
to the conflict. 

77. .That argument had been refuted by experience. Without going 
into.details., it sufficed to remind the Conference of two elements. 
The first was the proposal made by the ICRC during the preparation 
of the 1949 Geneva Conventions to the effect that all those 
Conventions should apply to all armed conflicts including internal 
ones. Thus, even if wars of .national liberation were Gonsidered 
as mere internal conflicts, the ICRC, which was the organization 
best placed to judge the practicalities of the applicatl0n of the 
Conventions, did not consider, as far back as' the 1940s, that 
there was any practical impossibility for the integral application 
of the Convent~ons in such conflicts. The second element was 
that the situatiqn of resistance movements in countries under 
total occupation, to uhich the Conventions fully appli.ed, was 
materially identical to·, that of toe liberation movements . The 
problem was not one of n0n possumus on the part of liber~tion 
movements, . but of non ,'olumus on the part of their adversaries. 

78. Nr. EL HASSEEN EL HASSAN (Sudan) agreed with the Egyptian
delegation. ._

79. Mr. BLOEMBERGEN (Netherlands) said that his delegation 
understood thct only the declarations of authorities effectively 
meeting the conditions lai.cl down in Article 1, paragraph 4 of 
Protocol I could have the effects sought in Article 84. 

80. Mrs. CONTRERAS (Guatemala)" Mr. KANTAR (Turkey)~ Mr. ELHASSEEN 
EL'HASSAN (Sudan), Hr. WANE (Mauritania) and Nr.MARTIN HERRERO 
(Spain) said that they would submit written explanations of vote to 
the Secretariat. 
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81. Mr. MOKGAKALA (Observer for the Panafricanist Congress (PAC»), 
speaking at the invitation ot·,the President ~ said that a 
unilateral declaration would present no difficulties for the 
Central Committee of PAC. Some articles caused his delegation 
concern, in particular the new article on mercenaries. Criminals 
would have full freedom to act·and kill fOr money. It waS to be 
hoped that the humanitarian spirit would allow of' a favourable 
evolution of international law. 

Amendment to reintroduce Article 85 - Reservations (CDDH/421) 

82. Mr. ABADA (Algeria) pointed out that the need for an article 
prohibiting certain reservations had been discussed at length in 
Committee I and that a decision had already been taken.· The 
twenty-one sponsors of the amendment, however, suppOrted,by a 
number of others~ had felt that the question of reservations was 
important enough to be brought up again in the plenary Con.ference 
but in a: slightly different manner. Rather than the initial list 
of articles proposed for the vote in Cortunittee I, the sponsors 
had preferred a new and shorter list comprising Article-sl, 41',. 
42, 42 quater and paragraph 3 of Article 84. Those texts 
represented a development of humanitarian law and bore witness to 
a widening of concern in the international community. The" 
articles for which there were to be no reservations had all been 
adopted at plenary meetings of the Conference, either by 
consensus or by large majority votes. He hoped that the amend
ment submitted would be adopted by consensus. 

83. Mr. VALLARTA (Mexico) said that he thought it essential that 
Protocol! should include a clause prohibiting reservations to 
certain articles. He would admittedly have preferred a greater 
number of provisions to whiCh reservations could not be made, 
but in view of the opposition of certain delegations to even a 
minimal list he fully supported thepropos.al' made by an 
impress:ive number of'countries . The rej ection of Article 85, 
which was in line ·wi.th "Article 19 of the Vienna Convention on the 
Law of Treatieis, wo'uld mean that, in an international armed 
conflict, it would be difficult to determine precisely what 
humariitarianlawappTiedeither to armed forces or to the civilian 
population; thatwpuld clearly r'un couriter to the aims of the 
present: '~onference and deprive Protocol I of its very backbone. 

84. Mr. ,FREELAND (United Kingdom) said 'he would vote against the 
proposal for an Article 85 on reservations. That was not 
because his Government had formed an intention to make reservations 
to any of the articles specified in the proposal, nor because of 
any lack of understanding of the importance which many delegations 
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attached to those articles. It was essentially because his 
delegation considered that the articles specified had been 
selected on a basis which distorted the significance of the 
contents of the Protocol as a whole. There were many articles 
in the Protocol of an undoubtedly humanitarian character which 
were not included in the list. Rather than embark on a nec
essarily invidious process of selection it was far better to 
have no list of non-reservable articles and to leave the matter 
to be regulated by the test prescribed in the Vienna Convention 
on the Law of Treaties. His delegation was also concerned to 
note that draft Article 85 departed from that test by speaking of 
reservations that were incompatible with !'the humanitarian aim 
and purpose" of the Protocol rather than with its object and 
purpose, a difference which could well give rise to confusion 
and difficulty. 

85. M:r.ALDRICH (United States of America) said that, while he 
agreed that reservations should so far as possible be prohibited, 
he" could: not help noting that the articles mentioned in 
amendment CDDH/421 were of a political rather than a humanitarian 
nature, whereas.many other articles were of an essentially 
humanitarian character. In the circumstances, and although his 
Government had not the least intention of making any reservations, 
he would oppose the inclusion of the clause proposed. 

, 

86 .. Mr. DOUMBIA (Mali) requested that a roll-call vote should 
be taken. 

87." Mr~ DI BERNARDO (Italy) said that he would have to oppose. 
the adqption of Article 85~, which, a cO(ltrario~ would give the 
impression that each .State would be authorized to regard the 
unmentioned provisions of the Protocol as being open to 
reservations. That would be absolutely unacceptable. The 
proposed text admittedly reaffirmed the customary principle 
enshrined in the Vienna Convention and in the Advisory Opinion 
of May 28th 1951 of the International Court of Justice 
concerning reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide (1. C. J. Reports 1951, p. 15) 
whereby reservations were inadmissible if they were incompatible 
with the object and purpose of the treaty, but the excessively 
small number of provisions specified would increase the danger 
of an a contrario interpretation. At the present stage of the 
work his delegation thought it safer to have no provision at 
all on reservations. 



- 357 - CDDH/SR.46 
 

¥ ,

88. Mr. GOZZE-GUCETIC (Yugoslavia) pointed out that the five 
 
provisIons mentioned in the draft related to essential elements 
 
of the regulation of humanit·/irian law as established in 
 
Protocol I and that; tbey wei";E; based on the new humanitarian and 
 
political facts of the armed conflicts besetting the present-day 
 
world. His Government therefore considered that any reservation 
 
to tlJose provisions· woulci affect the very essence of the 
 
Protocol and that ~U1Y State entering a reservatlon to them could 
 
no longer be regarded as a Party to the Protocol. It would 
 
therefore seem logical formally to prohibit such reservations. 
 

89. Mrs. SUDIRDJO (Indonesia) recalled that since the XXIInd 
 
International Conference of the Red Cross in Teheran in 1973 her 
 
del-egation had always favoured the possibility of entering, in 
 
respect o·r., gi ven articies of the Protocols, reservation!;! which 
 
were ribt·incompatible .with the object and purpose of the 
 
Prdtbcols;" Accordingly, it would. abstain in the vote 3 although 
 
its·'abstentionin no way reflecteda change in its attitude with 
 
regard to t~e five articles IT!entioned~ 
 

99. Mr. ·ABDINE (Syrian Arab Republic) pointed out that the 
proposed text (CDDH/421) consisted oft;wo quite differept parts. 
In th~ first place ~ there was a stipulation in line with 
Article 19 of the Vienna Convention on the Law of Treaties to 
the effect that "The High Contracting Parties may not formulate 
reservations that are incompatible with. the humanitaricl.n aim 
arid p4~pose of this Protocol Ii • That was merely the r~.f'-tirrnation 
dr~ a general principle of jus cogens. The text then wenton;tql' 
mention, purely by TJJay of example, five artic les of the Proto~ql, 
the choice of which was in no wayan indication of a fear that·· 
some States would want to ma~e reservations concerning national 
libet>at:iopIDovement$ • 

9loMr. RASARY-NDltMYO (Madagascar), speal\:i,ng as a sponsor of the 
draft article, wished to make it clear that the text was intended, 
not to restrict the right to make reservations to some articles, 
but solely to preserve the purpos·e of the Protocol. He was, 
surprised that the same people who in Co.rnrnittee I l:.1ad oppos.ed 
a text ·.giving a long.list of articles were now complaining that 
the new list submitted to them was too short. 

92. Mr. BRECKENRIDGE (Sri Lanka) confessed himself unable to 
understand the attitude of delegations which, having rejected 
a text giving~ in their opinion, too detailed a list of articles~ 
were seeking to oppose a new text on the grounds that it was 
too restrictive. 
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93. Mr. PAOLINI (France) recalled that after lengthy discussion 
 
and votes it had been decided in Committee I to delete any clause 
 
on reservations s since it had proved impossible to obtain 
 
agreement on any list of articles not open to reservations. 
 
Only the rule of international law whereby a reservation might 
 
be formulated only if it was compatible with the object and 
 
purpose of the treaty concerned could be applied to Protocol I. 
 
The French delegation would therefore vote against the adoption 
 
ot-draft Article 85. 
 

94. Mr. GREEN (Canada) said that his delegation would vote against 
the proposed article. It might seem inconsistent to permit 
reservations regarding the obligations of humanitarian law, but 
there would have to be complete agreement among Parties on the 
nature of those obligations and on what constituted the humanitar
ian object and purpose of the Protocol. The very fact that 
Protocol I was the result of a consensus, however, showed that no 
such agreement existed and that the interpretation of the Protocol 
was highly subjective. Canadian oppositionto the proposal did 
not mean that Canada intended to make the slightest reservation. 
It was a pity that the articles chosen by the sponsors as 
representative of humanitarian law were purely political, as if 
the articles which were of a fundamentally humanitarian character 
were less important. That would change the whole character of 
the Protocol. 

95. Mr. von MARSCHALL (Federal Republic of Germany) agreed with 
the representatives of Canada, France, Italy, the United Kingdom 
of Great Britain and Northern Ireland and the United States of 
America. 

96. Mr. AMIR-MOKRI (Iran) said that in Committee I he had opposed 
any clause on reservations because of the difficulty of formulating 
a list of articles not open to reservations. He still considered 
that the rule of international law should be followed. 

97. Mr. KANTAR (Turkey) said that his delegation would be unable 
to support amendment CDDH/421 and would vote against it. His 
delegation understood the motives of the co-sponsors of the 
amendment and the delegation's position regarding the article 
mentioned therein had been expressed on various occasions. 

98. The Turkish delegation believed that the adoption of an 
articl~ ~rafted along such lines might prevent some States from 
becoming Parties to the Protocol, and felt that States should 
have a greater opportunity to become Parties to that document. 

99. The approach of his delegation to matters concerning the 
Conference had always been and still was to try to find feasible 
solutions but not necessarily desirable ones. 
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100. Bearing that fact in mind, it might be recalled that the 
 
Turkish delegation, in an endeavour to narrow the gap between 
 
the two main divergent views on Article 85 so that a compromise 
 
might be reached, had submitted a proposal on the general lines 
 
of Article 19 of the Vienna Convention on the Law of Treaties. 
 
However, it had been the feeling of the majority of the 
 
Committee that the Protocol should not contain an article on 
 
reservations and his delegation had agreed. 
 

101. The position of his delegation remained unchanged. It had 
serious doubts whether an article on reservations would serve its 
purpose and felt that it might give contrary results. 

At the request of the representative of Mali, a vote was 
 
taken by roll-call. 
 

Gabon, having been drawn by lot by the President? was 
 
called upon to vote first. 
 

In favour: Ghana, India, Iraq; Socialist People's Libyan Arab 
 
Jamahiriya, Jordan, Kenya~ Kuwait, Lebanon, Madagascar, 
 
Mali, Mauritius; Mexico, Mozambique, Nigeria, Omans Uganda, 
 
Panama, Peru? Qatar, Syrian Arab Republic, Democratic 
 
People's Republic of Korea, Socialist Republic of Viet Nam, 
 
United Republic of Tanzania, Romania, Senegal, Somalia, 
 
Sudan, Sri Lanka, Tunisia? Yemen~ Democratic Yemen, 
 
Yugoslavia, Zaire, Afghanistan, Algeria, Saudi Arabia, 
 
Bangladesh, United Republic of Cameroon, Cyprus, Cuba, 
 
Egypt, United Arab Emirates. 
 

Against: Guatemala, Honduras, Iran, Ireland, Iceland, Israel, 
Italy, Japan,Liechtenstein, Luxembourg, Nicaragua, Norway, 
New Zealand, Netherlands) Portugal, Republic of Korea, 
United Kingdom of Great Britain and Northern Ireland, 
Holy See, Sweden, Switzerland, Thailand, Turkey, Germany 
(Federal Republic of), Australia: Austria, Belgium, Brazil, 
Canada, Chile, Colombia, Denmark~ Ecuador, Spain, United 
States of America, Finland, France. 

Abstainin~: Greece, Hungary, Indonesia, Jamaica, Mongolia, 
Phil~ppines, Poland, German Democratic Republic, Byelorussian 
Soviet Socialist Republic, Ukrainian Soviet Socialist 
Republic, Czechoslovakia) Union of Soviet Socialist Republics, 
Uruguay, Venezuela, Argentina, Bulgaria, Ivory Coast. 

The result of the vote was 42 in favour, 36 against and 17 
abstentions. 

Not two-thirds majorit , 
Article 

The meeting rose at 1 p.m. 
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ANNEX 

to the summary record of the 
forty-sixth plenary meeting 

EXPLANATIONS OF VOTE 

AUSTRALIA Original: ENGLISH 

Articles 79 bis~ 82 and 85 of draft Protocol I 

Article 79 bis 

The Australian dele~ation supported from the outset a 
 
provision in Protocol I establishing a Fact-Finding Commission 
 
which would be mandatory for all Parties to Protocol I. It 
 
regrets that the Conference was unable to agree on such an 
 
article, which would have represented a development on the 
 
system foreshadowed by the Geneva Conventions. 
 

The Australian delegation voted in favour of Article 79 bis, 
which includes a number of matters originally proposed by 
Australia. 

My delegation felt obliged to vote against the proposed 
amendment (CDDH/415 and Add.1 and 2 and Corr.1) to paragraph 2 (~) 
for several reasons. First~ the term Hoccupied territory" had 
no precise meaning. Secondly 1 the impldcation which can be. 
drawn from amendment CDDH/415 and Add.1 and 2 and Co~r.1 is that 
the proposed amendment was to apply retrospectively as well as 
prospectively. Thirdly, the provision introduced an element of 
discrimination and would not have been applicable impartially 
to all situations. Fourthly, the drafting of the proposed 
amendment was unsatisfactory. 

Article 82 

The drafting of Article 82 could give rise ~o an inter
pretation that accessions are permissible, not only when the 
Protocol is open for signature~ but also during the six-month 
period between the signing of the Final Act and the opening of 
the Protocol for sivnature. The Australian delegation believes 
that on a proper re~ding of Articles 80 and 82, fhe Protocol 
cannot be acceded to before it is open for signature. 

Notwithstanding this" the Australian Government will respect 
the depositary Government's wish that the Protocol should be open 
for accession only after the period for signature has expired. 
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Article 85 

The Australian delegation voted against the proposal in 
document CDDH/421 because it believes that the articles mentioned 
in the non-reservable list in that proposal have been selected 
on political rather than on humanitarian considerations. The 
Australian delegation has consistently held the view that a list 
of non-reservable articles would be subjective and arbitrary. 

The normal practice of the Australian Government is not to 
make reservations when becoming a Party to a treaty. The 
Australian delegation is of the opinion that in a treatya.s 
technical and complex in its detailed application as Protocol I 
it is essential that flexibility on the question of making 
reservations should be available. This would, in our view~ 
assist in achieving a maximum number of ratifications or 
accessions to a treaty reaffirming and developing humanitarian 
law applicable in armed conflicts. 

Flexibility can be achieved by omiting any reference to 
reservations in the treaty concerned. The Geneva Conventions of 
1949~ the International Covenants on Human Rights and other 
treaties dealing with related subject-matters already provide 
relevant precedents on this matter. 

The Australian delegation notes with satisfaction that this 
was also the solution adopted for Protocol I. As a result of the 
omiss,ion of any reference in Protocol I to reservations, we 
und~~st~nd that Parties to the Protocol will be bound by the 
princi~les of customary international law enshrined iri Article 19 
or the ,Vienna Convention on the Law of Treaties. In the view or 
the Australian delegation~ these are the only limits which 
should be placed on a State1s right to make reservations to 
Protocol I. 

AUSTRIA Original: FRENCH 

Article 85 of draft Protocol I 

The Austrian delegation voted against Article 85 in the . 
form proposed by several delegations, which is to be found in 
document CDDH/421. 

The ~easons for our objections are the following: 
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First of all, the 1949 Geneva Conventions, too, did not 
 
themselves envisage provisions concerning reservations which, 
 
for all that, proved to be realistic and wise. In Committee I 
 
we discussed this problem in great depth and at length, and we. 
 
finally carne to the conclusion that a provision of that nature 
 
should not be inserted in Protocol I. 
 

Next, we are of the opinion that, if it was the in~ention 
to single out certain specific articles against which no 
reservations could be formulated in any circumstances, there 
would then be several other articles just as important from the 
humanitarian point of view as those expressly referred to in the 
amendment. 

Lastly, the Austrian delegation considers that the general 
rules of customary international law ~ .in the form. in which.they. 
have been codified in Part II, Section 2 of the Vienna Convention 
on the Law of Treaties, are sufficiently explicit and clear~to 
be applied, if necessary, to Protocol I. 

The Austrian delegation would,however) make a point of 
 
stressing that its objections in no way mean that the Austrian 
 
Government intends to enter a lar~e number of reservations or 
 
to formulate any reservations whatsoever that would run counter 
 
to the aim and purpose of Protocol I. 
 

BELGICM Original: . FRENCH 

Article '85 of draft Protocol I 

The Belgian delegation has always held the view on 
reservations that it was better to have a Protocol ratified by 
a large' n'umber of States even at the cost of some reservations. 
as in the case ot the 1949 Geneva Conventions, than for States 
not to acc'ept the Protocol because of the impossibility of 
entering reservation~. My delegation even stated in Committee I 
that it would prefer to face an enemy that was a Party to the 
Protocol subject to certain reservations, than an enemy that was 
not a Party to the Protocol because it had been prevented from 
acceding to it by a provision prohibitin~ reservations. This 
reasoning led the Belgian delegation to prefer not to have any 
article on reservations] leaving the question to be governed by 
the general rules of international law. Committee I wisely 
decided in the end to follow that course. The amendment in 
document CDDHI 421, ",hich would make certain articles not subj ect 
to any re~ervation because such reservations were re~arded as 
incompatible with the humanitarian aims and purposes of the 
Protocol conflicted with that basic notion even though the 
Belgian delegation itself voted in favour of Articles 1, 41, 42, 
42 quater and 84, paragraph 3. 
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The Belgian delegation also considers that, apart from 
 
Articles 41 and 42, applicable in all armed conflicts, whether 
 
between States or between a State and a national liberation 
 
movement in accordance with Article 1, paragraph 4, the other 
 
articles listed in the amendment referred to,since they relate 
 
in fact to the field ofapplication of the Protocol and to a 
 
specific category of persons taking part in the hostilities, are 
 
based on a political philosophy rather than on a humanitarian 
 
purpose. Further, in view of the risk of preventing universal 
 
accession to the Protocol~ the Belgian delegation voted against 
 
the amendment to include such an article on reservations. 
 

CANADA Original: ENGLISH 

Articles 79 bis and 84 of draft Protocol I 

Article 79 bis 

The Canadian delegation abstained when this proposal was 
discussed in Committee I, but voted in favour on this occasion. 

We had favoured a mandatory system from the beginning and . 
would have been happy if that had been achieved. It was because 
this proved impossible that we thought it best to abstain during 
the earlier debate. However, Canada has always believed in 
peaceful settlement of all disputes and is committed to 
supporting all forms of conciliation and enquiry procedures. We 
felt, therefore, that though the mandatory procedure was rejected 
it was in accordance with OUr constant practice just referred to 
that we support the procedure finally agreed upon. Moreover, 
we take some satisfaction from the fact that by way of an 
"optional clause" the Commission is able to operate on a mandatory 
basi~ in r~spect of those States which wish to proceed by this 
avenue. It is our hope that this International Fact-Finding 
Commission, which we regard as supplementing and improving the 
enquiry procedures already embodied in the Geneva Conventions, 
wili prove successful in its tasks and make a true contribution 
to .the determination of violations, with a view to their 
repr~~~ion, and we trust that the very fact of its existence 
will serve to warn potential violators of the implications of 
their act and thus also contribute to the prevention of breaches. 

Article 84 

The Canadian delegation voted in favour of Article 84 since 
it establishes the mechanism whereby a national liberation 
movement can accept the obligations imposed by this Protocol 
upon the Parties to an international conflict, 



- 365 - CDDH/SR.46 
 

We would p.oint out, however~ that although the title of 
this article makes reference to treaty relations upon entry into 
force of this Protocol, Canada does not agree that national 
liberation movements have the capacity to contract a treaty 
either by international customary law or in accordance with the 
Vienna Convention on the Law of Treaties. 

Further ~ we would point out that in the .view or".the 
Canad.ian delegation only a national liberation movement which 
is truly such a movement~ which fully satisfies the conditions 
laid down by Article 1~ paragraph 4, and undertakes to observe 
all the obligations laid down in Protocol I, and does in fact 
carry out those obligations, is competent to make the declaration 
envisaged by this article. 

CHILE Original: SPANISH 

Article 79 bis of draft Protocol I 

The Chilean delegation voted against the amendment to 
 
Article 79 bis of draft Protocol I, contained in document 
 
CDDH/415 and Add.1 and 2 and Corr.~ for the following main 
 
reasons: 
 

(a) The amendment conflicts with certain specific 
 
provisIons of our Basic Charter relating to the sovereign rights 
 
of the State; 
 

(b) The amendment means that one of the Parties to the 
co~.flict would be entitled to decide unilaterally whether an 
enquiry should be made. This is not in accordance with the 
general tenor of the article j particularly with the provisions 
of paragraph 2 (a) which require the consent of the other Party 
or Parties concerned before carrying out an enquiry; 

(c) It is submitted that the plenary Conference itself 
should-take cognizance of and consider an amendment to a 
provision so serious and so important that it was the subj ect of 
lengthy consideration and discussion by the relevant Committee, 
as was the remainder of the system submitted to us for 
consideration. The same process would have adduced de facto 
and de jure reasons for adopting the amendment; 

, 
(d) Lastly, our ~elegation wishes to state that the 

argume~ts advanced by certain delegations during the discussion 
of this amendment, designed to lend political colour to the 
statements of those who opposed its adoption, do not affect us. 
Our vote was based solely on legal and procedural considerations j 

as indicated above. 
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COLOMBIA Original: SPANISH 

Article 79 bis of draft frotocol I 

The delegation of Colombia had abstained in the vote on 
 
Article 79bis because during the various stages of adoption it 
 

".,"~-:-w ..... :... ",". • •••.
had supported theprlnclp1.e of mandatory Jurlsdlctlon for the 
Fa~t,";'~il1diilJS:comm:ts~lbn. In that way the Commission would have 
the;,l?1'W:e-r,to inve~tigate. every act denounced when a Party to a 
conf11Gt had con~ltted a grave breach or any other grave 
vio).'atlon of the Conventions .Or Protocol. His delegation 
considered that the adoption of such a principle -would develop 
and complete the Geneva Conventions of 1949 which was a task . 
for the Conference. As at present drafted the article added 
nothing to the -former situntion. 

As a compromise solution and in view of the difficulties 
which the principle of mandatory jurisdiction -raised 'for-'some 
delegations ~ Colombia, in a constructive spirit, became a .co
sponsor of amendment CDDH/415 and Add.l and 2 and Corr.l which 
aimed at establishing mandatory j urisc1Jction for occupied 
territories. The circumstances in which that amendment had 
failed to obtain the necessary majority in the vote on which 
the approval of paragraph 1 of the proposal in document 
CDPFfl416 rested and ,which reduced substantially the mandate~ 
cau~ed his delegation to abstain in the vote on Article 79 bis 
as a whole. 

DEMOGRA'l'IC YEMEN Original: ARABIC 

Article 85 of draft Protocol I 

Mycountryis delegation co-sponsored the amendment in 
document CDDH/421, proposing the insertion of an Article 85 
concerning reservations. It is convinced that the terms of 
thatart.icle are fully in accord with the aims of the Diplomatic 
Conference on the Reaffirmation and Development of Humanitarian 
Law Applicable in Armed Conflicts. 

In essence, the proposed article would exclude any 
reservation incompatible with the humanitarian objectives of 
Protocol I, especially in regard to the articles referred to in 
the amendment. The effect of any reservation regarding the 
aforesaid articles would be to divest Protocol I of important 
and basic principles. 
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It is our firm hope that the work of the Conference will 
succeed in developing international humanitarian law. The 
articles which are singled out in the amendment as being 
excluded from any reservation are of signal importance in this 
development. They play a part in the development of international 
law by extending protection to national liberation movements in 
their struggle against colonialism and alien occupation and the 
racist regimes which have deprived them of their elementary human 
rights as laid down in international instruments. 

My delegation voted in favour of the amendment and deplore~ 
its rejection. However~ this negative vote will not stand in 
the way of our endeavours to assert the rights of oppressed 
peoples fighting for humanitarian protection. The international 
community will always bear the responsibilitv for such protection. 

DENMARK Original: ENGLISH 

Article 79 bis of draft Protocol I 

As one of the original sponsors of Article 79 bis~ the 
Danish delegation had the honour, on its own behalf and on 
behalf of New Zealand~ Norway and Sweden, to introduce two years 
ago the first draft of this article. Subsequently, my delegation 
participated actively in the preparation of the successive drafts 
of Article 79 bis, based on the same principles as those 
contained in the original draft. 

These principles can be described as follows: It is 
recognized, on the one hand, that the whole field of responsibility 
for observance of the humanitarian rules of warfare is a very 
delicate one indeed, and that caution and prudence must necessarily 
dictate any attempt at drawing up rules of procedure for assistance 
in determining such responsibility. On the other hand, it does 
appear that the time has come to make a move in this direction and 
to seek a solution to the vital question of an effective control 
in the application of the rules for the protection of victims in 
armed conflicts. 

These considerations have led my delegation to the 
 
conviction that the establishment of a proper en~uiry procedure 
 
within the framework of the Protocol would be desirable and could 
 
offer some guarantees in this respect. This procedure cannot be 
 
the enquiry procedure already found in the Geneva Conventions of 
 
1949, which has never been applied in practice. What is required 
 
is not merely a machinery on an ad hoc basis but a permanent body 
 
in existence prior to the dispute giving rise to an enquiry. The 
 
composition of this body and its competence and procedure must be 
 
such as to ensure that an enquiry is carried out with a maximum 
 

,degree of speed, objectivity and impartiality. Finallyo access to 
an enquiry procedure must be on an effective mandatory basis. 
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The International Fact-Finding Commission envisaged in 
Article 79 bis and the proposed rules regarding the competence 
and procedure of this Commission do not, in the view of my 
delegation, meet the :r-equfrements of a proper enquiry procedure. 
In particular~ no provisidn is made for a satisfactory mandatory 
arrangement. However, in 'the perspective of the solution adopted 
in 1949 ~ Article 79 bis -as now adopted represents a step forward 
on the admittedly long'road't'owards an effective control of the 
observance of the rules ror the protection of the victims in 
armed conflicts. For this reason we found it possible to cast 
a positive vote on the present text of Article 79 bis. 

ECUADOR Original: SPANISH 

Article 85 of draft Protocol I 

The delegation of Ecuador voted against Article 85 as 
presented in the amendment in document CDDH/421 entitled 
"Reservations!! because it cons iders that humanitarian law is 
international law and it is therefore wrong to distort the 
rules of general law and of the Vienna Convention on the Law of 
Treaties~ even though we agree with the provisions of the articles 
mentioned in the amendment. To have voted in favour would have 
impinged on the sovereign right of those who do not accept those 
provisions. 

New article to be inserted before or after ArtlCle 70 

We abstained from voting on the new article entitled 
"Co-operation ll to be inserted either before or after Article 70 
because the Geneva Conventions and the Protocol provide their own 
procedures in the event of breaches. This does not mean that 
we~ as members of the United Nations, will no longer act not only 
in co-operation with the United Nations but also through that 
Organization in the various situations that might arise. 

FINLAND Original: ENGLISH 

Articles 79 bis and 85 of draft Protocol I 

Article 79 bis 

It is well known that Article 79 bis had a stormy past in 
Committee I. It was the subject of lengthy debate both in 
Committee I and in its Working Group A~ and was adopted in Committee 
~nly after numerous votes had taken place. The text adopted in 
Committee consequently does not ~represent the ideal solution to 
most delegations, Given the widely divergent opinions on a number 
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of central points, my delegation nevertheless feels that the text 
adopted in Committee comes very near a balance between different 
points of view. Furthermore~ my delegation believes that the mere 
establishment of an International Fact-Finding Commission is an 
important contribution to international humanitarian law in that 
it envisages a set procedure to aid us further in the implementation 
of the Geneva Conventions of 1949 and Protocol I. For these 
reasons, my delegation was able to' vote in favour of the optional 
system as regards the Commission's competence in the form it 
appears in d,Ocument CDDH/401, although the preferred solution for 
our part would have been to establish a Commission with mandatory 
powers. 

It is perhaps to be taken as a sign of the vital importance 
delegations attach to this articles that two amendments have been 
sl:lbmitted to paragraph 2 of Article 79 bis. My delegation fully 
understands the wish of the sponsors of the amendment in document 
CDDHI ll15 and Add.1 and 2 and Corr.1 to strengthen the Commission's 
powers, at least partially. It is the opinion of the Finnish 
delegation~ however, that the method whereby the sponsors sought 
to reach this goal is not well chosen. 1fuatever the solution 
adopted in order to reconcile the wishes of those who support 
mandatory powers for the Commission and those who support an 
optional system~ it is of paramount importance that the final 
solution should result in clear and practicable rules. This 
criterion; we suggest, is met by paragraph 2 of Article 79 bis as 
adopted by Committee I, which allows States the right t·o choose 
to accept the Commission's competence a priori with respect to any 
future violations, or to decide on a case-by-case basis whether to 
accept the Commission's competence or not. The solution suggested 
in amendment CDDH/415 and Add.1 and 2 and Corr.i, on ,the other hand, 
would in certain cases have left the Commissionvs competence to be 
decided by the type of conflict in question. There are other 
attendant difficulties. Without going into the question of 
defining the concept of occupied territory. it is by no means 
always certain that the Occupying Power is the party guilty of 
violations in a conflict s unless the act ,o,r o.ccupation Per se ,is 
to be taken as unjustified. These are some of the reasons.why 
the Finnish delegation, although sympathizing with the concern of 
the sponsors of amendment CDDH/4i5 and Add.1 and 2 and Corr.i voted 
against that amendment. 

The Finnish delegation considers that the wording of thp 
amendment in document CDDH/416 constitutes an improvement 01' 

Article 79 bis as adopted in Committee with regard to 
paragraphs '1(b); 2 (a), 2 (d) c and 3 (a). We also approve of the 
chan~es suggested to paragraph 7 of ArtIcle 79 bis in document 
CDDH/416, para. 4, and document CDDH/420. Consequently;, the 
Finnish delegation voted in favour of the amendments in document 
CDDH/416, as well as for Article 79 bis as a whole. 
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Article 85 

The Finnish delegation regrets that it has had to vote against 
proposed Article 85 in document CDDH/421.This, however, cannot 
in any way be construed as implying any hesitation on our part as 
regards the articles listed in the proposal. On the contrary, the 
Finnish delegation has taken an active part in the long and 
difficult work leading to the adoption of those articles and has 
consistently given them its full support in terms of voting or 
acceptance by consensus. Furthermore, it is the opinion of the 
Finnish delegation that these articles are part and parcel of the 
very foundation of Protocol I and, as such, should be considered 
as non-reservable. 

We. voted against the proposed Article 85 for two main 
reasons •. First, the selection of articles in the proposed list 
is, in our opinion, one-sided. Any list of non-reservable articles 
leaving open the possibility of a contrario interpretation as 
regards reservations to certain fundamental provisions on the 
protection'of the wounded and sick, the civilian population, as 
well as the most fundamental guarantees of humanitarian treatment, 
is unacceptable to us. 

Secondly, we are concerned over the terminological disparity 
between the proposed text and the language used by the Vienna 
Convention on'the Law of Treaties of 1969 prohibiting reservations 
incompatible with the object and purpose of the Convention.' 

Notwithstanding the fact that Protocol I now lacks a 
provision on non-reservable articles, the Finnish delegation 
believes the Vienna Convention rules on the subject matter to be 
applicable as customary international law. 

FRANCE Original: FRENCH 

New article to be inserted before or after Article 70, and 
Article BS of draft Protocol I 

New article before or aft~r Article 70 

The French delegation's vote on the new article after 
Article 70 is to be explained only in the light of the discussions 
in Committee I on a French proposal submitted in Committee for 
an Article 74 bis - nExceptional measures in the event of grave 
breaches". 
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The French delegation noted that the id'ea of Hreprisals;1 
offended fee,lings which are,' still very much alive in those 
countries which suffered the most in the Second World War and in. 
subseq'uent conf1:icts. Most of those countrie3, however, recognized 
the humartitarian intent and scope of our proposal. 

'~e sought to reconcile the provisions prohibiting reprisals in 
principle that had already been adopted in Committees II .and III 
with humanitarian provisions, regulating the exceptional meas,ure's 
which no country would hesitate to take if, during a conflictl it 
was a victim of obvious and deliberate grave breaches of the 
humanitarian obligations laid down in tbe Protocol. 

It would be unrealistic to pretend otherwise, and humani
tarian law itself would be jeopardized if -as in a draft Article 70 
submitted by Poland - there were to be a categorical and absolute 
prohibition of reprisal's: this would give an aggressor a 'sort o'f 
bonus, for a Government would be forbidden in advance to take the 
only measures which could halt such breaches and ensure the 
survival of the nation in the exceptional circumstances that may 
arise. 

From the discussions in the Conference 9 it appeared that the 
time was not yet ripe for providing a legal framework for the 
problem of retribution for grave breaches of humanitarian law. 
This was recognized by the withdrawal in Cbmmittee I of both the 
French proposal and the Polish proposal on reprisals. The French 
delegation considers that, in the circumstances, the existing 
rules of customary international law continue to applY9 along 
with any"'special prohibitions that have been adopted. 

COncerning the new article to be inserted before (or after) 
Article 70 9 submitted in Committee by the Syrian Arab Republic, 
the French delegation abstained in the vote in plenary because of 
the imprecision of the text. It considers, however s that included 
in the action which, under the article adopted,canbe taken 
"jointly or individually. in co-operati6n with the United Nations 
and in conformity with the United Nations Charter f1 

, are the 
measures in the exercise of the inherent right of self-defence 
recognized in Article 51 of the United Nations Charter. 

Article 85 

The French delegation voted, as it did in Committee I, af,ainst 
the amendment prohibiting reservations on certain articles of the 
Protocol. 
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It wishes to point out that there is no clause of that 
nature in the Geneva Conventions. Moreover, Protocol I 
considerably exceeds the provisions of the Conventions in 
that it tends, on certain points~ to confuse' humanitarian law 
and the laws of \'lar governed by The Hague Conventions of 
1907. Some of the provisions of Articles 33 to 51~ in 
Paras III and IV of Protocol I, give imprecise regulations 
on certain aspects of the laws of war and entail considerable 
difficulties in interpretation~ which gave rise to a great 
many speeches at the time of voting in plenary. This lack 
of precision is all the more dangerous in that it does not 
lie within the strictly humanitarian framework of the 
Conference and Protocol I. 

Tne French delegation wishes to state that, since the 
proposed Article 85 has been rejected by the Conference, the 
rule of international law governing formulation of reservations 
that are not incompatible with the aim and purpose of the 
treaty is the only one which can be applied to Protocol I. 

GERMANY, FEDERAL REPUBLIC OF Original: ENGLISH 

Article 84, para. 3 of draft Protocol I 

The FederaT Republic of Germany joined in the consensus 
on the following understanding: 

Article 84, paragraph 3, of draft Protocol I constitutes 
the legal basis for the humanitarian protection of liberation 
move~~nts ~since. lithe Conventions and this Protocol are brought 
into forc'e for the said authority as a Party to the conflict 
withirnrilediate effect£! by the declaration envisaged in 
Article 84, paragraph 3 Cal. As is clear from this wording, 
this provision i~ not onl~ a technical supplement to para
graph It of Article 1 of this Protocol. It is of a .constituent 
character and determines the date from which rights and 
obligations under Protocol I are established for the Parties 
to the conflict. The Federal Republic of Germany understands 
that during the time before such unilateral declaration is 
made, only the provisions of Article 3 common to the Geneva 
Conventions of 1949 apply. 
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HOLY SEE Original: FRENCH 

Article 85 of draft Protocol I 

The delegation of the Holy See voted against Article 85. 
 
In principle it was in favour of having an article on 
 
:'Reservations II. Obviously, among the whole set of articles 
 
there are some that are more important -than others and even 
 
essential from the humani~arian point of view. 
 

The Holy See therefore indicated its assent to the group 
 
responsible for drawing up a list of articles not subject to 
 
reservations, indicating the articles which it thought 
 
belonged in that cater,ory. 
 

Unfortunately, no agreement was reached, on-acco~nt of 
 
the wide variety of criteria used in drawing up that list. 
 

The delegation of the Holy See therefore felt unable to 
 
support Article 85 as submitted in document CDDH/421, because 
 
it found it too restrictive and discriminatorys and also 
 
because it included Article 42 quater, on which the Holy See 
 
had indicated its reservations in writin~. 
 

HONDURAS Original: SPANISH 

Article 85 of draft Protocol I 

The delegation of Honduras voted against the adoption of 
~henew Arti61e 85 proposed at the Conference by the delegation 
of Saudi Arabia and other delegations in document CDDH/421~ 
since it considers that the selection of articles included in 
the proposal was too restrictive; "there was no referenc~·tb 
some articles that my Government would regard as moet important, 
such as, for example, Article 65 on fumdamental guarantees (now 
Article 75 in the new table of contents for draft Protocol.I); 
and others of no less importance, particularly those concerning 
the protection of the civilian population in cases of armed 
conflict which, as we have- previously stated, my country 
regards as representing primary aims in terms of the Conference 
and thus of the Protocols. 

We also believe that the selection of articles referred to 
was made with the purpose of changing the essential direction 
of the-Protocols; and although we understand the position of 
some-countries that support the adoption of Article 85~ our 
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decision is based on the view that its adoption would have 
given rise to confusion of a type that we and s we are confident, 
all other delegations participating in the Conference, would 
prefer to avoid. 

In conclusion~ we wish to inform the Conference that our 
 
Government, although it abstained from voting on certain 
 
articles of Protocol Is will not enter any reservations in 
 
respect of the content of those articles. 
 

HUNGARY Original: FRENCH 

Article 85 of draft Protocol I 

The Hungarian delega.tion abstained in the vote on amendment 
CDDH/421. This abstention in no way means that it is indifferent 
10 the articles mentioned in the amendment. The Hungarian 
delegation voted for all those articles and, in its statements, 
stressed the major importance of their provisions. The articles 
men'tioned in the amendment - together with several others, of 
course - are among those which form the aim and object of 
Protocol I; consequently, the general .cules of international 
law preclude any possibility of reservations to the articles. 
Unfortunately, th~ Diplomatic Conference has not managed to find 
a balanced. and generally acceptable solution to the problem of 
reservations= and the Hungarian delegation therefore found itself 
obli~ed to abstain on the amendment relating to Article 85. 

INDIA Original: ENGLISH 

New article before or after Article 70 of draft Protocol I 

The Indian delegation abstained in the voting on Article 70, 
as the sponsor of the proposal himself admitted that it was vague 
and imprecise and could be interpreted in different ways by 
ditferent delegations. It has never been made clear whether 
this article prohibits or permits reprisals. The Indian delega
tion can rieve~ accept any interpretation that this article will 
permit collective reprisals against a Party to the conflict. 

INDONESIA Original: ENGLISH 

New article before or after Article 70 and Articles 81 and 83 
of draft Protocol I 

New article before or after Article 70 

My delegation abstained at Committee level when the new 
article before Article 70 was put to the vote. It was not 
entirely clear to my dele~ation why a distinction should be made 
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in regard to measures of reprisals in the situation of grave 
violations of the Conventions and the present Protocol~ 
especially as regards the meaning of the words "act jointly or 
individually~ in co-operation with the United Nations and in 
conformity with the United Nations Charter". 

Article 81 

My delegation proposed at Committee level that in the 
first sentence of Article 81 on ratifications the words "as 
soon as possible" should be deleted so that the wording of the 
paragraph would read as follows: "The present Protocol is 
subject to ratification. The instrument of ratification shall 
be deposited with the Swiss Confederation, depositary of the 
Conventions". 

We would like to draw the attention of representatives 
in this plenary Conference to the fact, based on the legal 
system prevailing in certain countries, including Indonesia, 
that ratification of certain legal instruments needs procedures 
which generally require a considerable time. For instance~ in 
the case of the Geneva Conventions of August 12, 1949~ to 
which Indonesia is a Party, they were ratified only on 
September 10, 1958. 

. 
However~ since Article 81 has been adopted, my delegation 

has joined the consensus on it. 

Article 83 

The Indonesian delegation shares the opinion o~ those 
delegations which in the Committee have expressed their opinion 
that the period of six months given for the present Protocol to 
come into force might perhaps constitute too long a period if 
and when Parties are already involved in an armed 
conflict. 

Therefore. we feel it might be wiser to alter the six 
months period to ninety days or three months, as is normally 
the practice in certain Conventions. 

Furthermore, we consider it also rather awkward that the 
Protocol should come into force after only two instruments of 
ratification have been deposited. 

In view of the fact that at this fourth session of the 
Diplomatic Conference, some one hundred countries are taking 
part, we are of the opinion that it would be better to change 
the word "two" into the words ilafter half of the Parties to the 
Geneva Conventions plus one more State have deposited their 
instruments of ratification u • 
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ISRAEL Original~ ENGLISH 

Article 79bis of draft Protocol I 

The delegation of Israel voted in favour of Article' 79 bis 
 
and wishes to emphasize the need for impartiality of the members 
 
of the International Fact-Finding: Commissions as provided for 
 
in paragraph 1 (a) of the article. This need for impartialfty 
 
implies, inter alia., that the seven members who undertake a 
 
speci fic inquiry have to be nationals of S'tates that maintain 
 
diplo~atic relations with all States Parties to the conflict; 
 

ITALY Original: FRENCH 

New article before or after Article 70 and Article 79 bis of 
draft Protocol I 

New article before or after ~rticle 70 

The text of the n~w article as given in document' CDDH/401 
 
is so vague and imprecise that the Italian dele~ation felt 
 
constrained to abstain on it. 
 

This provision refers to a duty incumbent upon the High 
Contracting Parties to act "in situations of serious violations 
of the Conventions or of this Protocol". 

The first remark to be made is that this text gives the 
impression that the HiF-h Contracting Parties should hold aloof 
in the event of violations of humanitarian law which'a~e not 
serious violations within the meaning of Article 74 of Protocol 1. 
That is not acceptable': any State Party to Protocol I has the 
right to require any other Party to respect all the oblirations 
arising from it in full. 

The second remark concerns the action which the High 
Contracting Parties a~e authorized to undertake on the basis of 
this new artidle. It refers to a right to adt jointly or 
individuallY5 but does not specify t~e nature of such action. 
This is very dangerous. Fortunately, the article does state 
explici tly that the acti'on envisaged must be undertaken "in 
conformity with the United Nations Charter'''. This defines the 
range of j oint or individual measures to be undertaken,' through 
the obligations arising from Article 2, paragraph 4. of the 
Charter. In other words, the action taken: by the High 
Contracting Parties cannot involve the use of force, except 
in cases where the use of force is permissible under the United 
Nations system. 
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The last remark bears on the co-operation with the United 
 
Nations which is mentioned in the new article. It is obvious 
 
that any State Member of that Organization must co-operate with 
 
it in maintaining and restoring peace and international 
 
security. But the authority to take the necessary steps is 
 
vested in the organs of the United Nations itself, which must 
 
abide by the relevant provisions of the Charter. It is thus 
 
the States which must co-operate with the United Nations in 
 
pursuing its purposes, and not vice versa as the text of the 
 
article would imply. Furthermore. it is incongruous to think 
 
that an international convention such as Protocol I could 
 
allocate new functions to the United Nations, as the article 
 
under consideration would seem to be attempting to do. 
 

Article 79 bis 

The Italian delegation voted for Article 79 bis, as 
 
amended by the United-States of America in document CDDH/416. 
 

The system set forth in the article for an International 
Fact-Finding Commission certainly does not meet the oft 
repeated requirements of the Italian delegation. True progress 
in humanitarian law depends not so much on the formulation of 
more satisfactory sUbstantive rules as on the establishment of 
machinery capable of ensuring respect for those rules in all 
circumstances. The work of this Conference has clearly 
revealed, however, that most States are not prepared to accept 
that viewpoint even thou~h the justification for it is 
obvious. 

Having noted that lamentable circumstance, we h~ve to fall 
back on more primitive but none the less useful solutions. 
Article 79 bis offers Parties a system for checking whether the 
rules of humanitarian law are actually observed, one which, 
although not compulsory. since it depends on agreement between 
the Parties to the conflict~ can be of real us~ in certain 
instances. 

During the discussions preceding the vote on Article 79 bis, 
my delegation spoke against the inclusion of amendments that -- 
would have made the Commission competent to carry out investiga
tions at the request of one State alone if its territory was 
occupied. 

My delegation now wishes to reaffirm its belief that the 
adoption of such an amendment would not have advanced humanitarian 
law. It would have been odd if, in the general context of a 
Fact-Finding Commission operating subject to agreement between 
the Parties to the conflict, an exception had been made solely 
in the case of occupied territory. 
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There is no basic difference in the need to verify the 
observance of rules of humanitarian law in occupation situations 
as opposed to any other situation. Mo~eover, the consent of 
the Occupying Power .is in practicees'sential if the Commission 
is to function properly. But an Occupying Power (which is not 
necessarily an aggressor) would in all p:robability refuse to 
co-operate~ however essential its co-operation might be, in the 
knowledge that the Fact-Finding Cbmmission was theoretically 
entitled to investigate its conduct without its consent, .whereas 
it could not do the same in the case of the adversary without 
that Party's consent. 

JAMAICA Original: ENGLISH 

Article 84 of draft Protocol I 

The Jamaican delegation was not preserit during the roll
call vote on A~ti~le 84 but wishes it to be recorded that had 
it been present, it would have voted in favour of the article in 
que'stfon. 

JAPAN Original: ENGLISH 

Article'S 19"b2S 82 and '84 of draft Protocol I 
i :.t:. :.,- ? 

Article' 79bfs 

The Japanese delegation voted in favour of the final 
~e~sion of Article 79 bis as a whole at the forty-sixth plenary 
me:etirl'g ot;the Confere'i1"C"eon .51 May 19773 as the delegation 
felt that the text had been improved by the amendmei1h~ proposed 
fn: dOcuments CDDHl416 and CDDH/420. 

;'f As one qf the delegat'ions which have actively participated 
in the formative processes of Article 79 bis since the third 
session of the Conference, the delegation of Japan cannot but 
state that .it is not entirely satisfied with the outcome of 
the. 'p,rolonged deliberat:i;orts on this article. The delegation, 
hqwe'v'e:r, finds it difficult-hcit "'to sh.are the optimism 'expressed 
bY'a iarge·l'l.umber of:qe'i'ega,t'iorts·thatthe international enquiry 
scheme erivis'aged in Article 79 bis will eventually p~ove to be 
useful despite its shortcomings and limitations. 

Article 82 

It is'recorded in the report of: working Group C 
(CDDH/I/350/Rev;1) of CClmmittee I~ which deliberated on the final 
clauses~ that' Jordan, supported by Australia and Japan, proposed 
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that the words i~ six months ·after the signing of the Final Act" 
be inserted after the word "accession" in the first sentence of 
Article 82. It is also recorded that the Chairman of the 
Working Group had discussions with the sponsors of the amendment 
and that the latter, ha~ing agreed with him that their purpose 
could be achieved withoutamehding Article 82; withdrew the 
proposed amendment. 

It is the view of the Japanese delegation that States 
 
wishing to use accession as a method alternative to signature 
 
and ratification should be able to do so any time after 
 
Protocol I is opened for signature six months after the signing 
 
of the Final Act. The delegation maintains this view as it is 
 
the recent practice in treaty law that unless the treaty 
 
stipulates otherwise) accession may be effected at any time 
 
after the treaty has been concluded and opened. for signature. 
 
As noted in a number of studies on treaty law~ this modern 
 
practice is a result of the evolution in the concept of 
 
a.ccession and is considered preferable to the traditional rule 
 
of not permitting accession during the signature period or 
 
until after the entry into force of the treaty, since this· . 
 
modern practice facilitates the early entry into force of 
 
treaties as well as the process of States becoming parties to 
 
treatie.s. In fact:, the modern rule has specifically been 
 
adopted in some multilateral conventions such as the 1966 
 
International Convention on the Elimination of All Forms of 
 
Racial Discrimination (United Nations General Assembly 
 
resolution 2106 (XX}). 
 

Article 84 

The Japanese delegation abstained from voting on 
Article 811, paragraph 3. when it was adopted by Cornmittee r. 
The view was expressed at that time by some delegations that, 
in the absence of the nrocedural stinulations contained in 
Article 84, para~r~ph j, the Geneva ~onventions and Protocol I 
would automatically apply; by virtue of Article 1, paragraph 4, 
to an armed conflict of the type referred to therein. The 
delegation of Japan finds this view untenable as this would 
mean that a High Contracting Party might be obliged to apply 
the Geneva Conventions and Protocol I even if the authority 
representing a people engaged against the High Con:tracting Party 
in the armed conflict concerned had not undertaken to apply 
the Conventions and the Protocol. 

Now that Article 1, paragraph 4, has been adopted by the 
Conferences the delegation of Japan considers that the provisions 
of Article 84; paragraph 3, are essential, mainly for the 
followin~ reasons: 
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(1). Inclusion of the prov~s~ons whose meanings are 
clear excludes the possibility of permitting the above
mentioned view to be taken. 

(2). It is nece.ssary to specify the procedural 
requirement for the application of the Geneva Conventions 
and Protocol I to an armed conflict of the type referred 
to in Article 1, paragraph 4. 

(3). It is likewise necessary to specify the legal 
consequences of the commencement of such application for .. 
the purpose of the observance of the Conventions and the 
Protocol by all Parties to the conflict concerned. 

The Japanese delegation therefore voted in favour of 
 
Article 84 at the forty-sixth meeting of the Conference, on 
 
31 May 1977. 
 

MAURITANIA Original:. FRENCH 

Article 84 of draft Protocol I 

In voting for Article 84 of draft Additional Protocol I 
the delegation of the Islamic Republic of fllauritania wishes 
once again to express its support for the just cause of the 
struggles of national liberation, to which Mauritania has 
always lent solid and continuing help and support at this 
Conference and in all regional and international forums. 

However, my delegation wishe~ in the interest of clarity, 
to point out that the phrase lithe authority representing a 
people engaged li 

s in Article 84~ paragraph 3, denotes solely the· 
movements of national liberation recognized by regional 
organizations, as envisaged in rule 58 of the rules of procedure 
of the Coriference~ woo are fighting against colonial domination 
and foreign occupation, and against racist regimes. 

MOZAMBIQUE Original: FRENCH 

Article 85 of draft Protocol I 

The amendment submitted in document CDDH/421 of 30 May 1977, 
concerning reservations, was rejected because some said that a 
provision of the kind was contrary to well-established inter
national principles which support the freedom to make 
reservations, while others went further~ maintaining that 
Article 85 was discriminatory~ political and anti-humanitarian. 
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With regard to the first argument, we would ask whether 
 
the Conventions of the International Labour O~ganisation do 
 
not form part of international law? 
 

I think no one doubts their international statuB~ but 
 
then: if the principle in question is the freedom to make 
 
reservations_ why do some of that Organisation's' conventions 
 
specify whirh of their provisions are not subject to 
 
reservations? 
 

As for those who refer to discrimination, we should· like 
 
to remind them that when Article 85 was being discussed in 
 
Committee I, we drew up a long list, which was turned down 
 
because it was, in their opinion, a very long one. Is that 
 
contradictory? No, it is discrimination on the part of those 
 
who accuse us of being discriminatory,who say in thisplena.ry 
 
meeting that they want what the~themselves turned.. down in 
 
Conuidttee I. 
 

Or is it a question of a change in interpretation? It 
 
cannot be this~ either: since a change in interpretation occurs 
 
only when a meaning has followed the change. If this does not 
 
happen, the interpretation is neither static, nor changing; 
 
it is merely indifferent - not worth serious consideration. 
 

To those who accuse us once again of submitting a provision 
they consider political and anti-humanitarian, we reiterate 
that we are opposed to law that defends the oppressor; we are 
concerned with the development of humanitarian law. Given that 
the struggle of the peoples for:the right to self-determination 
is, basically ~ the most human of a,ll struggles, liberation 
movements should be deserving of particular attention ir 
humanitarian law. 

Let it not be said that this amendment leaves the door open 
for countries' to make reserv'ations to the articles on fundamental 
guarantees, to those on the· wounded and the sick and to other 
humanitarian provisions, because in the words of the Vienna 
Convention on the Law 6r'Treaties, it is precisely on matters 
connected with humanitarian objects and aims that reservations 
cannot be made. 

Finally~ the results of the votes show clearly that the 
majority of the Conference will not agree to the formulation 01 

reservations to Articles 1, 41, 42. 42 quater and 84, paragraph j. 
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NETHERLANDS Original: ENGLISH 

Article 83 of draft Protocol I 

Although only the Kingdom of the Netherlands as a whole is 
 
a subject of international law 9 and cana~ s~ch become a party 
 
to treaties~ it consists of two countries - the Netherlands and 
 
the Netherlands Antilles. 
 

According to the Constitution of the Kingdom of the 
 
Nether~~nds~ each of these two countries decides independently 
 
whether a treaty shall apply to it or not. 
 

In view thereof the Netherlands delegation wishes to emphasize 
that when becoming a Party to the Protocol, the Government of the 
Kingdom of the Netherlands may restrict the application of the 
Protocol to either the Kingdom in Europe or the Netherlands 
Antilles. 

If it so restricts the application initially to one of the 
 
two countries concerned, the Government of the Kingdom may at any 
 
later stage extend the application to the other country as well. 
 

PERU Original: SPANISH 

New"~rtiale bef~re or after Article 702 and Article 79 bis of 
draft Protocol I 

New article before or after Article 70 

The delegation of Peru abstained in the voting on the new 
article to precede or follow Article 70 2 as it considers that 
because of its ambiguity the text lends itself to various inter
pretations on so vital a matter as serious violations of the 
Conventions or even of the Protocol. 

Even so, we might have voted for the draft if the expressions 
"jointly or individually" had been deleted, and if the word 
"co-operation'! had been replaced by the words "through the United 
Nations" .., This 3 in the view of my delegation, would have 
considerably reduced the scope for divergent interpretations. 

Article .79 bis 

The delegation of.Peru abstained in the vote on Article 79 bis 
for the same reasons as those which caused it to abstain on 13 May 
last in ·Committee I, namely, that in the opinion of Peru the 
International Fact-Finding Commission ought to be of a mandatory, 
not of a voluntary or optional, nature. 
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That is why it had been hoped all along that amendment 
 
CDDH/4l5 and Add.l and 2 and Corr.l, of which Peru was a co

sponsor, would be accepted by the plenary; for that amendment 
 
offered a solution that would have met the arguments advanced 
 
by delegations. 
 

REPUBLIC OF KOREA Original: ENGLISH 

Article 85 of draft Protocol I 

My delegation in Committee I favoured draft Article 85 as 
it stood origi~ally. It was the view of my delegation that even 
in the absence of provisions to th~t effect, the principle of 
customary and treaty international law should be observed, namely 
that the fundamental provisions of an international instrument 
should not be subject to reservations in a manner contrary to 
the basic objectives and purpose of that instrument. 

The listing of fundamental provisions of the Protocol as 
contained in amendment CDDH/42l does not sufficiently or fairly 
represent the fundamental provisions of the Protocol, but, 
in the view of my delegation, could prejudice the position of 
various other fundamental articles. We therefore voted against 
the proposal in the belief that the above-stated principle, 
established in customary and treaty international law, would 
serve a better purpose in itself than such a provision in 
Protocol I. 

SPAIN Original: SPANISH 

Article 84 of draft Protocol I 

The Spanish delegation abstained from voting on Article 84 
for reasons identical to those it gave for abstaining on 
paragraph 4 of Article 1. The point is that Article 84 refers. in 
paragraph 3 to an "authorityll which is assumed to direct the 
struggle of its people against a High Contracting Party. This 
concept, however, cannot be defined objectively, since there is 
no organ which can give an objective definition, nor is there 
any ruling in terms of which such a definition could be 
formulated. Moreover, Spain has always taken th.e view that only 
States and the. responslble authorities thereof· may commit acts 
of the kind referred to in the last paragraph of Article 84. 
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SYRIAN ARAB REPUBLIC Original: FRENCH 

Artic-les -79 bis, 80, 85 and -new article before or after 
Article 7C of draft Protocol I 

Article 79 bis 

The delegation of the SYrian Arab Republic voted against the 
adoption of Article 79 bis in its present form for a number of 
reasons. 

-- In the- first place ~ by providing for optional recourse by 
 
the opposing Parties to the proposed Fact-Finding Commission, 
 
paragraph 2 of the article adopted adds nothing to the legal 
 
positiorralready in effect unde~ the 1949 Geneva Conventions. 
 
On the;"contrary, the wording of sub-paragraph (a) of the 
 
paragraph concerned is a retrograde step compared with the 
 
Conventions. While Articles 52~ 132 and 149 of the Conventions 
 
state that Ilan enquiry shall be instituted", if necessary, the 
 
wording of pa.ragraph 2 of this article leaves it to the Parties 
 
to the conflict to decide whether or not to resort to an 
 
enquiry. There is no element of compulsion. 
 

Moreover, we regret that the amendment in document CDDH/415 
and Add.1 and 2 and Corr.1 of 25 f1ay 1977 ~ which would have 
improved the worsting by allowing the Fact-Finding Commission to 
proceed in the case of an occupied territory at the request of 
the Party whose territory is occupied J failed to be adopted by 
a narrow margin. As a result, the occupying State is placed on 
the same footing as the occupied State. This is hardly 
consistent with the principles of international law, which 
condemns any form of occupation. 

Furthermore, paragraph 5 (c), under which publication of 
the Commission's report depends~onthe wishes and request of 
all the Parties to the conflict, renders the enquiry completely 
mer-feceive. As such-agreement is unlikely to be obtained, the 
results of the enquiry will simply be filed away. Publication 
of the findings - the only_ san-etion open to the enquiry - can 
thus be prevented by the Party found to have committed a breach. 
The Party concerned is thus able to' avoid public control and 
exposure and is free to cOhtinue to violate the provisions of 
the Conventions ant! -of the Protocol. In other words, to deprive 
the Commission of its right automatically to publish its report 
is to deprive the enquiry procedure of one of its most effective 
means of pressure. 

The delegation of the Syrian Arab Republic would have 
preferred a more clear-cut solution providing for the establish
ment of a commission with binding authority and the rir~t to 
-publish its findings without having to ask the Parties for 
their consent. 
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Article 80 

Article 80 fails to satisfy the delegation of the Syrian 
Arab Republic. In its view~ the two periods planned in this 
article, one of six months for reflexion before the Protocol is 
opened for signature and the other of twelve months for 
signatures are unnecessary and entail a major disadvantage. 
Unnecessary, since the effect would be to prevent those of the 
States taking part in the Conference 2 who' have already studied 
the texts exhaustively, from signing them immediately, and for 
no valid reason. The disadvantage lies in the period of 
eighteen months allowed, which carries with it the risk that the 
Ministries concerned will forget the Protocol. It would have 
been more sensible to open the Protocol for signature im~ediately 
after the signature of the Final Act and to shorten the time 
allowed. 

Article 85 

To fail to retain in the Protocol an article ruling out 
reservations appears very regrettable to the delegation of the 
Syrian Arab Republic. Nevertheless~ this situation can on no 
account imply that there is room for reservations an the part of 
the Contracting Parties in respect of the fundamental humanitarian 
oblipations Qf the Conventions and the Protocol. A contrary 
interpretation would run counter to the provisions of Article 19 
of the 1969 Vienna Convention on the Law of Treaties and to 
prevailing practice as enshrined in the jurisprudence of the 
International Court 'of Justice at The Hague. The Syrian 
delegation is firm~y convinced that no articles should be open 
to reservations in a treaty on the regulation of humanitarian law. 

New article before or after Article 70 of draft Protocol I 

The delegation of the Syrian Arab Republic. welcomes the. 
adoption by the Conference of the new article which it had 
proposed with a view to regulating and limiting action designed 
to remedy situations resulting from serious violations of the 
1949 Conventions and of Protocol I. It has to be made clear 
that such action may be undertaken only in co-operation with 
the United Nations. Therefore, the Contracting Parties cannot 
resort to self-protection~ which J moreover~ is prohibited by 
the Charter of the United Nations in Article 2, paragraph 4. 



CDDH/SR.46 - 386 

TURKEY Original: ENGLISH 

Articles 79 bis and 84 of draft Protocol I 

Article 79 bis 

The Turkish delegation agrees with the principle of the 
 
amendment to Article 79 bis appearing in document CDDH/415 and 
 
Add.1 and 2 and Corr.1. However: the wording of this amendment 
 
causes confusion of interpretation. In fact, the amendment in 
 
question constitutes an exception to one of the basic principles 
 
of Article 79 bis. . 
 

This principle, as is known, which was agreed upon after a 
 
long and exhaustive discussion in the ~Morking Group as well as in 
 
Committee I~ is the optional character of the enquiry Commission; 
 

In the opinion of my delegation, any exception to a basic 
principle should be precise and exclusive in such a way that it 
would not have any adverse effect on the basic principle itself. 

The expression "in the case of occupied territory" is far 
from being sufficient to cover the main idea behind the said 
principle. In our view the concept of occupation ~hoUld be 
worded in such a,way that it could reflect an aggressive, in 
other words illegal, occupation. 

In fact the wording of the amendment is open to misinter~ 
pretation and it does not contain any distinction between an 
aggression in order to ahnex a territory of a Party by another 
Party and an occupation to which a Party is constrained for the 
purpose of self-defence and survival. 

Since the wording of the amendment lacks the necessary 
clarity and leaves the door open to all kinds of misinterpretation, 
the Turkish delegation was not able to vote in favour of it. 

Article 84 

The Turkish delegation has already explained its vote 
concerning paragraph 3 of Article 84 during the debate in 
Committee I. As is known, the paraf,raph in question was a 
compromise formula achieved as a result of co-operation and 
understanding among all delegations. 

Turkey has always supported the action of national liberation 
m"vement~ provided they have been recognized by regional inter
governmental org~nizations and universally and widely accepted. 
The Turkish delegation has accordingly voted in favour of para
~raph 3, which it understands in relation to Article 42 of 
Protocol I. 
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UNITED KINGDOM OF GREAT BRITAIN Original: ENGLISH 
AND NORTHERN IRELAND 

Article 84 of draft Protocol I 

The United Kingdom delegation was pleased to be able to 
vote in favour of this article. In particular, paragraph 3 
of the article seems to us to provide a logical and acceptable 
machinery whereby, once paragraph 4 of Article 1 is included 
in the Protocol, its provisions can be accommodated - that is, 
a machinery enabling authorities representing peoples engaged in 
armed conflicts of the type referred to in the latter paragraph 
to undertake to apply the Conventions and the Protocol in 
relation to those conflicts by means of unilateral declarations. 
It is our understanding that only a declaration made by an 
authority which genuinely fulfils the criteria of Article 1, 
paragraph 4, can have the effects stated in paragraph 3 of 
Article 84. 

URUGUAY Original: SPANISH 

Article 85 of draft Protocol I 

The delegation of Uruguay abstained in the vote on the 
amendment to Article 85 because it considers that the drafting 
thereof introduced factors which if misinterpreted would have 
detracted from the provisions of other articles not mentioned 
in the text of the amendment but which, in our view, are 
fundamental to the Protocol. 

, 

Moreover. the difficulties encountered by Committee I in 
drawing up a list of articles that might encourage a consensus 
on Article 85 had already persuaded the Uruguayan delegation 
that there should be no rule concerning reservations in 
Protocol I and that it would be preferable if this were arranged 
within the scope of the rules of international law at present 
in force. 
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